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FbuenHm— Ooftrdun — Mother  in  pon«mion  m 
bailiff  for  ohildies — Teuate  in  oommDU. — Vpoa 
Hi*  re-mariuge  of  A.  her  four  infut  ohildran 
beeaine  entitled  m  reTerrionen  in  fee  to  »  piece  of 
laad  on  which  wu  a  pnblio-hoose,  where  ther 
Tended  with  their  mother.  The  rerereion  feU 
into  poeeewion  on  Uie  6th  Feb.  1878,  bat  A.  end 
her  danffhtera  oontinned  to  live  tt^ether,  ahe 
«daoattng'  and  m^Tif^^Tiitig  them,  and  reoeiTing 
the  rants  and  pro&te  of  the  pablio-hooM.  One  of 
the  infant  daaghters  mamed  in  Aug.  1880,  and 
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an  occnpation  rent  from  the  6th  Feb. 
1878.  Held,  that  A.  had  occnpied  the  honae  from 
the  6th  Feb.  1878  aa  bailiff  for  oerinbat  children, 
and  nnst  render  an  aooonnt  aa  claimed ;  bnt  that 
a  due  allowance  rnnet  be  made  for  fhe  maintenance 
and  education  of  tiw  pUdntiff.  (Wall  v.  Stan- 
•wiek.)    „  page  900 

ADUINISTBATION. 

PurUier  consideration — Tenant  for  life  let  into 
poatweion  of  land  and  heirlooms — Seonrity. — It  ia 
not  DOW  the  practice,  upon  an  order  <ni  fnrthar 
omwideration  in  an  adminiatralaon  aotion  in 
ordinary  oaaes,'to  require  the  tenant  for  life  to 
^re  seonrity  before  being  let  into  pOBaession  of 
settled  land  and  heirlooms,  but  he  is  only  required 
to  sign  an  inrentory  of  the  latter.  (Xemple  v. 
Thzing.)   282 

Intestacy — ^No  known  relations — Grant  of  adminia- 
tntion  de  bonis  non  to  the  nominee  of  the  Duchy 
of  laooaeter. — An  intestate  having  died  without 
knomt  rdationa,  his  estate  was  administered  by  his 
widow,  who,  before  hsTing"  oonmleted  the  adminia* 
tratioo,  died,  learing  a  will.  The  Court  made  a 
grant  de  b(mw  non  to  the  re^nary  lenteeof  the 
widow,  the  nominee  of  the  Dndiy  of  iMoaater. 

'  (In  the  Goods  of  Arard.)   673 

XJability  of  assets  for  teatator'a  debt — Alienation 
by  derisee  open  marriage — liability  of  aepsiuta 
•rtate— Mained  Women^s  Property  Act  1870.— A 
testator  derised  certain  real  propwtT,  oaUed  the 
D.  and  T.  estate,  upon  trusta  for  the  benefit  of  hia 
wife  during  widowhood,  and  then  for  his  dai^hter. 
The  plaintiffs  held  a  second  mortgage  upon  tne  D. 
estate.  The  testator's  daughter  married  in  1879, 
and  by  her  marriage  settlement  settled  her 
interest  in  the  D.  and  T.  sstate  so  Halt  she  took  a 
life  iuterflst  to  her  separate  nse,  with  restraint 
npon  anticipation.  In  a  foreclosare  aotion  it  was 
ordered  that  theD.  estate  should  be  aold,  but  Um 
jooeeeds  of  sale  prored  insoflcient  to  satisfy  the 
phibitiiri'  nortgas*.    The  testator's  peraotial 


estate  having  been  edansted,  the  plaintilb  naked 
that  the  widow's  interest  in  the  T.  property,  and 
the  daughter's  aeparate  estate  under  her  mEuriage 
settlement,  might  be  declared  liable  to  aatian 
what  remained  dns  npon  their  nu»teage.  Held, 
that  by  Tlrtoe  of  11  Geo.  4  &  1  Will.  4,  o.  47. 
the  T.  estate,  when  in  the  bands  of  the  daughter, 
was  asaets  for  the  payment  of  the  testator's  debt, 
and  that  upon  aUenation  by  her  a  peisonai 
liability  sgainst  her  arose  which,  under  the 
Mamed  Women  a  Proper^  Aflt  1870,  s.  12,  could 
after  marriage  be  enforced  against  property 
settled  to  her  separate  nse  without  power  of 
anticipation,  and  tnat  therefore  her  interest  nnder 
her  marrive  settlement  was  answerable  to  the 
plaintifFs  for  the  defioienoy  in  the  mortgage 
seoority.  (Sa  Hedgeley ;  Small  v.  Hedgeley.)  pa^  19 

life  insurance  pcUcy—Preaumption  of  death  of  the 
aasnred— Notice  to  the  insurance  company — 
Practice.— The  oonrt  being  moved  for  Imts  to 
awear  the  death  of  a  iwnwn,  part  of  whose  estate 
consisted  of  a  policy  of  insnranoe  on  hia  own  life: 
Held,  that  tne  insurance  eompsoy  must  have 
notice  of  this  appUoaticm,  which  was  granted  sob* 
jeot  to  siuih  notice  being  giTen,  and  subject  to  no 
steps  in  opposition  thereon  ensning.  (In  the 
Goods  of  Barber.)  8M 

Parol  contract  by  testator — Adoption  by  devisee — 
Conversion. — A  testator  entered  into  a  verbal 
agreement  to  sell  certain  land,  and  a  deposit  of 
501.  was  paid  to  him  by  the  purchaser.  Aiter  the 
testator's  death  his  reaidnary  devisee  entered  into 
a  oontract  In  writing  with  the  same  purchaser  for 
the  aale  of  the  same  land  at  the  aame  price.  The 
money  paid  by  wav  of  deposit  was  taken  into 
account,  hut  the  verbal  agreement  was  not  other- 
wise referred  to.  Held,  that  there  had  been  no 
adoption  of  the  testator's  parol  agreement,  and 
that  the  land  could  not  be  treated  aa  converted  in 
the  testator's  lifetime,  (fie  Harrison ;  Parry  t>. 
Spencer.)   ...  150 

Personalty  abroad — Grant  in  usual  form — Objections 
by  foreign  ooart — Alterations— Amended  grant. — 
An  intestate,  having  an  English  domicile,  died  in 
Italy.  The  personal  estate  in  England  only 
amounted  to  2731.,  bnt  ahe  was  possessed  of  GlOm. 
in  Inscribed  Italian  Bentes,  in  addition  to  the 
above  sum.  Letters  of  administration,  in  the 
nanal  form,  havii^  been  taken  out  in  the  Court  of 
Probate  in  England,  the  ItaJiaa  courts  refused  to 
allow  the  administrator  to  deal  with  the  personality 
within  their  jurisdiction,  on  the  eround  that 
the  letters  of  admiuistration,  on  the  nuje  of  them, 
seemed  to  limit  the  grant  to  273t.,  the  amount  of 
the  personalty  in  England,  and  that  greater  seon- 
riigr  would  have  been  required  if  the  entire  value 
«f  persmalty  had  hem  fnlly  brought  to  the  know^ 
ledge  flie  English  oonrt.  The  court  ordered  the 
nqniante  altenwioits  and  additions  tp^  w^i^  ^ 
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order  to  Batisfj  tlie  Italian  ooorts,  1^  nutkinr  tlie- 
amoTtnt  stated  on  the  faoe  of  the  gnat  inelnde 
the  Talofl  of  the  Italian  peraonal  eetate.  (In  the 
GoodB  of  Henley.)  ,pag»  895 

Praoticfr— LuolTent  estate— Tnuufer  of  proceedings 
to  ooQit  of  bankn^iioy— Bankmptoy  Aot  1888. — 
The  oourt  has  joriBdietHm  under  seot.  135,  anb- 
sect.  4,  of  the  Bankraptoy  Aot  1883  to  direct  a 
transfer  of  the  prooeedinsa  in  an  administratioQ 
•otion  to  the  proper  bankmptc^  court,  notwiUt- 
ataadioff  that  under  for  admittutratiim  has  been 
made ;  ont  no  order  tor  a  transfer  will  be  made, 
except  upon  the  application  of  a  person  whose 
debt  has  been  either  prored  or  admitted.  Con- 
sidemtions  which  will  indaoe  the  oonrt  to  direct 
a  tnmsfsr  disonased.  (Ss  York;  Atkinson  v. 
PoweU.)     701 

■  Payments  apportioned  between  real  and  per- 
sonal estate  —  Beooaping  personal  estate  — 
Interest.— J.  D..  by  bis  will  dated  the  Ist  June 
1857,  derlsed  and  bevmthed  aU  his  real  and 
personal  sstate  to  trssteea  npon  tmat  for  sale  and 
omverBion,  and  to  inrest,  as  therein  mentioned, 
snob  parte  as  were  not  immediately  applicable 
under  the  trasts  of  his  will.  And  he  declared 
that  all  the  tnwt  moneys,  stoiAs,  fnsda,  and 
seenritlM  aforesaid,  and  all  ot^er  money  to  be 
received  nnder  that  his  will,  shonld  form  an 
aggregate  fond  and  be  held  npon  tmst,  after  pay- 
ment of  his  debts,  funeral  and  testamentsjy 
expenses,  and  after  pajing  the  legaoies  and 
annnities  thereinbefore  fivva,  and  the  oosts, 
oborges,  and  expenses  inoidental  to  the  exeontion 
of  the  busts  of  his  will,  to  pay  certain  charitable 
legaoies,  and  to  divide  the  residue  between  three 
cmurities.  An  action  was  broagbt  for  the  ad- 
ministration of  the  testator's  estate,  and  by  the 
judgment  in  that  action,  dated  the  25th  Jane  1878, 
it  was  declared  that  uie  testator's  debts  and 
legacies,  and  the  testamentary  expenses,  ought  to 
be  paid  out  of  the  testator's  realty,  impure 
personalty,  and  pure  personalty,  rateably  aooord- 
ing  to  their  valaes.  For  convenienoe  sake  the 
deots  and  legaoies  were  dnring  the  progress 
the  action  paid  out  of  the  pure  personal^.  The 
action  now  came  on  for  further  consideration.  It 
was  admitted  that  the  sums  so  paid  most  be 
recouped  pro  ratd  ont  of  the  proceeds  of  real 
estate,  but  a  question  was  raised  whether  these 
sums  shoold  be  recouped  with  interest.  Held, 
that  thev  mnst  be  reoonpod  wii^  interest  from  the 
dates  when  they  were  respectively  paid.  (Adi- 
worth  r.  Mann.)    86 

Trader — Fersoiml  representatire — Carrying  on  trade 
of  deceased— Goods  purchased  for  porposes  of 
trade— Bights  of  vendors.— The  admiuLstratrix  of 
an  intest«e  oontinned  to  carry  on  his  bnsiness, 
and  bought  certain  goods  for  that  purpose.  On 
the  15th  April  1836  a  receiver  and  manager  was 
appointed  m  an  administration  action  by  the  infant 
son  of  the  intestate.  OntheSSndAprilthe  vendors 
reoovered  judgment  against  the  administratrix  for 
the  price  of  the  goods,  but  judgment  was  not 
signed  till  the  ISth  May.  On  that  day  the  goods 
not  before  sold  were  sold  together  with  other  i 
effects  under  an  order  in  the  administration 
aoUon.  The  vendors  of  the  goods  never  issued 
execation,  but  applied  in  the  administration  action 
to  have  the  proceeds  of  their  sale  applied  in  pay- 
ment of  their  debt.  Kay,  J.  refnsed  to  make  this 
order,  but  declared  them  entitled  to  a  Hen  on  the 
beneficial  interest  of  the  administratrix  in  the  in- 
testate's estate.  Held,  on  appeal,  that,  as  between 
the  vendors  and  the  administratrix,  the  goods 
were  the  property  of  the  administratrix,  she  being 
a  debtor  to  them  for  the  price  ;  that,  as  between 
tiie  administratrix  and  the  estate,  the  goods  be- 
longed to  the  estate  subject  to  the  right  of  the 
administratrix  to  be  indemnified  for  the  price  if 
she  was  not  a  debtor  to  the  estate ;  that  the 
vendors  could  not  have  any  higher  claim  than 
hers,  and  that  the  order  gave  them  as  mnch  as 
they  were  entitled  to.  Whether  the  order  was 
right  in  declaring  them  entitled  to  a  lien,  qucere. 
(R«Kvans|  Evans  v.  Evans  768 


ADMIBALTY. 
Action  of  restraint — Bights  of  port  owner*. — An 
agreement  Iratween  the  owners  of  a  ship  and  two 
persons  appointing  them  ship's  husbands  and 
managers,  and  empowering  than  to  continae  to 
aot  as  such  at  all  times  thereafter  for  the  owners, 
their  executors,  administrators,  and  assigns,  ana 

Siving  ihem  the  uitire  management  of  the  vessel, 
oes  not  prevent  m  dissentient  part  owner  Xnnu 
instituting  an  aotian  at  restraint,  and  (Staining 
bail  from  ais  OQ.owBera  m  the  value  of  his  shores. 
(TheSngland.)  pajr*  686 

CoUision — Loss  of  life — Action  tn  perfonom — Both 
ships  to  blaoiA  —  Contributory  negligence  — 
Meaauze  of  dan«g«8— Lord  Campbell's  Act  1846 
-—Judicature  Aot  1873.— Where  passengers  and 
seamen  off  dn^  are  killed  in  a  collision  between 
two  ships  for  which  both  are  to  blame,  the  deceased 
are  not  identified  with  their  oarTying  ship  so  as  to 
be  deemed  to  be  guilty  of  contributory  negligence, 
and  hence  their  person^  representativee  are 
entitled  under  Lord  Campbell's  Aot  to  sue  the 
owners  of  the  non-carrying  shin.  Sect.  25,  sub- 
sect.  9,  of  the  Judicature  Aot  1873,  providing  that 
"  in  any  cause  or  proceeding  for  damages  arii^ig 
ont  of  a  collision  between  two  ships,  if  both  atapm 
shall  be  found  to  have  been  in  fault,  the  rules 
hitherto  in  foroe  in  the  Court  of  Admiralty,  so  fisr 
as  tiie^  have  been  at  variance  with  lite  rules  in 
foroe  in  the  oonrts  of  common  law,  shall  prevail," 
has  no  application  to  actions  under  Lord  Camp- 
bell's Aot  instituted  to  recover  damages  for  loaa 
of  Uf^  oooasionedby  a  eollision  between  two  sUpa 
tor  which  botiii  are  to  blame,  and  hence  snooeasnil 

SlointifFs  in  such  cases  are  entitled  to  recover  full 
amages,  and  are  not  limited  hy  tiie  Admiralty 
Court  rule  as  to  the  division  of  damages  to  re- 

ooverii^  only  a  moiety.    {Th»  Bernina.)   258 

  Steamship    and  lightship — Compulsory  pilot- 

—  Inevitable  accident — Nevligenoe  —  Onus 
proof. — Where  the  plaintiffs  in  a  ooltision 
action  show  that  their  vessel  was  at  anchor  exhi- 
biting a  proper  light,  and  was  stmok  and  damaged 
by  another  ship,  they  make  a  primd  fads  case  of 
negligence  against  the  defendants,  the  owners  of 
the  ship  in  motion,  and  the  burden  of  proof  upon 
the  defendants,  to  rebut  the  presumpnon  of  lio- 
bili^,  is  not  discharged  by  merely  proving  that 
their  ship  was  in  charge  of  a  pilot  by  compulsion 
of  law  without  proving  that  the  cause  of  the  ooUi* 
sion  was  solely  the  fault  of  the  pilot.  The  steam- 
ship J.  having  oome  into  collision  with  a  lightship, 
the  owners  of  the  li^tahip  sned  the  owners  of  the 
J.,  and  proved  that  the  lightship  was  at  the  time 
of  the  collision  at  anchor,  and  exnibiting  a  proper 
light.  The  defendants  gave  evidence  tiiat  the  I. 
was  in  charge  of  a  oompolsory  pilot,  and  tbat  all 
his  ordws  were  obeyed ;  that  the  I.  waa  steered 
by  steam-steering  gear ;  that  the  helm  waa  star- 
boarded in  obedience  to  the  pilot's  orders,  but  that 
the  /.  foiled  to  answer  her  helm,  and  struck  the 
lightship.  The  President  did  not  find  what  waa 
the  cause  of  the  oolliaion,  but  disndased  the  action 
on  the  ground  that  the  pliUntiffa  hod  made  no 
case  agoinst  the  defenduts.  Held,  on  appeal, 
that  the  plaintiffs  had  made  ont  a  primd  faeis 
oase  of  negligence  against  the  defendants :  that 
the  defendants  had  neither  established  that  the 
collision  wos  due  to  inevitable  accident,  or  the 
fanlt  of  the  pilot,  and  that  therefore  the  pliuntiffB 

were  entitled  to  judgment.  (The  Indus.)    876 

Compnlst^  pilotage— Be^ulotious  for  the  navigation 
of  the  Lower  Danube,  arte.  85,  89,  and  92.— The 
provisions  of  arts.  85, 89,  and  92  of  Vb«  regulations 
for  the  navigation  of  the  Lower  Danube,  m«.fcing 
the  emplo;nnent  of  pilots  by  steamers  compulsory, 
but  confining  their  duties  to  pointing  out  the  local 
jteenliaritdes  of  the  river,  uid  leaving  the  respon- 
sibility of  the  navigation  with  the  master,  do  noi 
relieve  shipowners  from  liability  for  damage  aole^ 
caused  by  the  negligent  navigation  <A  ue  idiot. 

{The  Agnet  Otto.)   746 

Jurisdiction — Damoge  to  corgo — Collision — "Dam- 
age done  by  any  ship  "— Action  ,tn  rem — The 
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Admirmltj  Court  Act  1661. — The  jnrisdiotion 
oosifened  br  sect.  7  of  the  Adminlty  Court 
Act  1861  over  any  olftim  for  dfunage  done 
b7  mnj  ihip "  does  not  oorer  a  elum  by  a 
eai^  owner  against  the  ubip  oamjiag  the  ougo 
for  dams^  reoeired  bj  the  oergo  m  a  eolu- 
sion.  (Ths  Victoria.)   V^ff*  499 

JKlot — Pilotage  regulations  for  the  riTer  Seine— Port 
of  Havre. — Althoofh  the  emploTmeDt  of  a  pilot  by 
»  Te—el  entering  the  port  of  Hatra  is  by  Vmaah 
kw  oompnlsory,  snoh  pilot  does  not  as  of  right  as 
is  liie  ease  in  England  supersede  the  master  and 
take  ehazge  of  the  ship,  Intt  aooording  to  Frenoh 
deeisioiu  the  master  remains  in  oharge,  the  pilot 
being-  merely  hie  adTieer.  Henne,  uioa|^  the 
master  may  allow  snoh  pilot  to  take  ehaige  in 
Caet,  tile  owners  are  not  exempted  from  liabili^ 
for  damage  done  to  another  ship  by  the  negligmoe 
of  the  pilot.   (The  Amputa.)   SB 

Pawrtiae— AppeiJ — Collision  —  Seasons  of  nantioal 
■  imesniws.-- w  liere  in  a  collision  action  the  nautical 
Msessors  ratting  in  the  Admiralty  Dirision  redaoe 
their  reasons  into  writing,  parties  appealing  from 
the  decision  are  not  enfaued  to  see  ueee  reaeons 
or  haTB  copies  of  them  for  the  pnrposee  of  the 
i4>peal.  (IleJSafMhM.)   785 

  Collision  —  Actions  b^  shijwwner  and  cargo 

owner  —  Agreement  to  discontinue  —  Action  for 
limitation  of  liability— Claims.— llbe  owners  of  a 
■hip,  and  the  owners  of  the  eatgo  on  board  it, 
xvqieotiTe]^  instituted  actions  in  rm  against 
another  ship  for  damage  by  oolliaion.  In  the  ship 
action  the  parties  signed  a  consent  to  "liiis  action 
beinv  diseontiBned  on  the  ground  of  inevitable 
■ooinsnt,"  and  the  rwistzar  made  an  order  lor 
disoratinnance  aooordJngly.  In  the  cargo  action 
both  ships  were  fonnd  to  he  in  fault,  and  the 
defendants  obtained  a  decree  limiting  their 
liability.  The  plaintiffs  in  the  ship  action  there- 
upon obtained  an  order  from  the  court  to  rescind  the 
order  for  discontinoaaee,  and  made  a  claim  in  the 
limitation  action  against  the  fund  in  oonrt.  Held 
(affirming  the  indgment  of  the  court  below),  that 
tiiey  were  entitaed  to  do  so,  the  a^eement  and  con- 
■ant  order  amounting  only  to  a  discontinuance,  and 
not  to  a  release  of  ail  rights.   (ThtKronpriiu.)...  846 

•         Collision  —  Plea  of   oompnlBory   pilotege  — 

Diaoontinnanoe  of  action — Costs. — Where  in  a 
ocrflision  action  the  plaintiffs,  upon  the  defendanfa 
plaAdinff  compulsory  pilotage,  discontinue  the 
■otim,  they  must  in  the  absence  of  special  cironm- 
ataaeespayall  the  costs.  {TheJ.H.HtnkM.)    ...  561 

fi*lT«ge— Amoont  of  award  — Appeal — Award  re- 
dnoed. — ^The  Judicial  Committee  is  reluctant  to 
nriew  ealTage  awards  whidi  involTe  the  exercise 
c<  the  dieeretion  of  the  jndge  below,  and  will  not 
do  BO  onless  the  amount  awarded  differs  to  the 
extent  of  one-third  from  that  which  the  Judicial 
Committee  thinks  adequate.  The  screw  steam- 
■hip  T.  A.,  of  1701  tons,  laden  with  a  aaigo  of 
span,  broke  her  serew  shaft  on  the  Srd  Cot.  1886 
when  in  the  Qulf  Stream,  abont  three  hundred 
miles  from  Halifax.  On  the  erening  of  the  same 
day  the  steamship  A.,  of  abont  1600  tons,  laden 
with  cargo  and  hoaaa  from  Philadelphia  to  Bor- 
deanz,  took  -the  T.  A.  in  tow  abont  8.80  p.m.  and 
bcoogbt  her  safely  into  Halifax  abont  8.30  p.m. 
on  Oct.  5.  The  weather  was  fine,  and  the  A.  ran 
no  danger  in  rendiering  the  serrioea.  The  T.  A. 
wme  in  no  immediate  duiger  when  picked  op.  The 
value  of  the  T.  A.,  hex  ea»o  and  fr^nt,  was 
126,775  dollars ;  the  value  of  tne  her  cargo  and 
freight,  was  132,500  dollars.  The  Vice-Admiral^ 
Court  of  Halifax  having  awarded  12,000  dollars : 
Held,  on  appeal,  to  be  excessive,  and  rednoed  to 
7500  dollars.   (The  Thomtu  Allen.)  285 

—  Amount  of  award— Ingredients  of  a  salvage 
service.  —  The  court,  in  estimating  the  value 
of  salvage  services,  takes  into  consideration  the 
Tslne  of  the  proper^  saved,  the  risks  to  which 
it  has  been  ezpoeed,  the  perils  from  which  it  has 
been  saved,  ue  poesibility  of  other  assistance 
being  obtained,  the  value  of  the  salving  ship,  tiie 
ano^oes  and  risks  incurred  by  tiie  aaJvora,  and 
tiia  langtii  of  time  to  whtdi  thay  an  aipoaad  to 


such  risks.  In  a  salvage  action,  the  plaintiA* 
ship,  cargo,  and  freight  being  worth  90,0001.,  and 
the  value  of  the  defendants'  ship,  caiwo,  and 
freight  240,0001.,  the  oonrt  awar^  7000f.  (The 
IFerra.)   page  580 

Salvage — Compromise — Anthoritr  of  aoUoitor — IGa- 
take  of  Unst  — Biirht  of  pilot  to  sslvage.  — Where ,  in  a 
salvage  action,  uie  agents  of  the  plaintiffn'  solicitor 
settle  the  plaintiffs'  claim  under  a  mistake  of  bet, 
and  one  of  the  olaimante  is  present  at  the  com- 
promise, and  under  a  misapprehension  of  the  facta 
aoquiesoes  therein,  snoh  compromise  is  not  binding 
on  nim  when  the  true  state  of  affairs  is  discovered. 
The  services  of  a  pilot  on  a  salved  ship  are  not 
chained  from  t^osa  of  pilot  to  salvor  where  his 
eervioes  oonsist  in  trifling  assistanoe  by  helping  at 
the  wheel  and  windlass.   (The  Itonareh,)   2M 

 Life  salv^e — Vessel  sunk  in  collision— Baising 

of  wreck — Expenses  of  raising — Merchant  Shipping 
Act  1854— Thames  Coneervanoy  Act  1857.~Where 
a  conservancy  anthori^,  in  pursnanoe  of  their 
powers  under  an  Act  of  I^rliament,  raise  and  sell 
a  sunken  ship  to  defray  the  expenses  of  raising 
her,  their  lien  upon  the  nbip  and  its  proceeds  take 
primitr  of  any  claim  to  me  salvage,  and  if  the 
proeeeoB  are  less  than  the  expenses,  there  being 
no  property  saved  against  which  life  salvage  can 
attach,  life  salvors  cannot  recover  either  against 
the  sunken  ship  or  against  the  owners,  notwith* 
standing  the  fact  that  the  owners  have  recovered 
from  the  wroi^oers  causing  the  sinking  of  their 
ahip  the  amount  <rf  the  loss  that  they  nave  saa> 
tained.  Iha  A.  waa  sunk  in  a  oolliaion  in  tiia 
'niamei  aolely  through  the  negligence  of  the  It 
Some  of  her  crew  were  saved  by  the  8.  The  A. 
was  snbseqnentiy  raised  by  the  Thames  Con- 
servancy ,  ami  aold  hy  ttiem  to  defray  the  expenses. 
The  proeoade  being  uiroftotent.  the  dafleienay  was 
reeoTered  from  fha  owners  ol  lae  A.,  who  in  tiieir 
turn  recovered  it,  and  the  value  of  the  A.,  from 
the  ownera  of  the  R.  The  8.  now  claimed  life 
aalvage  against  the  owiurs  of  tite  A.,  but  did  not 
arrasttbeJ.ordmaadbaiL  Held,  that  the  A.  had 
not  been  saved,  and  that  there  waa  no  property  to 
iriiich  the  claim  for  life  salvage  could  attach, 
notwithstanding  the  fket  that  the  defendants 
had  recovered  the  v^ne  of  their  vessel.  (7^ 
Annie.)   500 

Seamen's  wages  —  Maritime  lien  —  Freight — Snb- 
oharter — Arrest  of  cargo — Light  and  dock  dues — 
Towage — Priority  of  clainis — Merchant  &hii>ping 
Aot  — Where  a  ship  is  ohartared  for  a  ronna 
T<q«ge  ont  and  home,  sad  anbMihartered  for  the 
homeward  voyage,  and  earns  fMght  under  the 
aob-charter-par^,  the  freight  due  to  the  original 
charterers  nnder  the  eub-obarter-party  is  liable  to 
pay  seamen's  wages  earned  upon  the  ronnd  voyage, 
even  thongh  only  a  part  of  snoh  freight  is  doe  to 
the  shipowners  nnder  the  original  charter.  A  sea* 
man's  claim  for  wages  has  priority  over  a  cltum 
for  payments  made  for  light  dues,  and  for  the 
towage  of  a  sailing  vessel  from  aea  to  on  inland 
port.    (The  Andalvna.)  171 

Tyne  Pilotage  Order  Confirmation  Act  1865.  — 
The  Tyne  Pilotage  Order  Confirmation  Act  1865 
waa  meant  to  be  a  complete  code  for  regnlating 
pilotage  in  the  river  ^^rne,  and  was  intended  to 
BuperMde  the  pilotage  provisions  in  the  Act 
41  Qeo.  S,  c.  Ixxxvi.,  and  therefore  sect.  16  of  the 
schedule  of  the  Tyne  Pilotsge  Order  Confirmation 
Act  1865  exempts  all  vessels,  whether  British  or 
tatmga,  from  oompnlao^pilotage  in  the  port  of 
NewoaatlMBpon-Tyna.   (Zna  Johann  iSverdrup,}..,  856 

AGEEEMEMT. 
Agreement  to  divide  benefits  to  be  received  nnder  a 
will— Validity  rtt— Public  policy— Mutuality  of 
oonsideration.— Contracts  made  during  the  life- 
time of  a  testator,  and  fairly  obtained,  persona 
Uving  in  expectation  of  receiving  benefits  under 
his  will,  to  divide  among  them  any  such  benefita 
after  his  death,  if  amounting  to  agreements  to  use 
tmdae  influence  upon  the  testator,  are  bad;  bnt 
they  are  good  if  amounting  to  agreetnenta  to  die- 
irtarert^aiy  abrtin  ^i.^^^^^^j^;^ 
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tattetor,  and  viQ  be  nphdd  where  there  is 
mtttaaUt7  of  ooniidecatioii.  CB^n^    Hill.)  pagt  426 

ATTACHMSNT. 
Contempt  of  coart — ^yoffleot  to  file  affldayit  of  dooo- 
mentfl — Complianoe  with  order  after  usae  of  writ 
of  attaohment,  bat  before  enforeemeut. — A  writ  of 
KttMhment  wm  iesaed  against  the  defendant  in 
•a  action  for  his  contempt  in  not  oomplyinir  with 
ui  Older  at  the  conrt  to  make  and  file  an  affidavit 
of  doonments  relating  to  the  matters  in  qnestion 
in  the  action.  After  the  iesae  of  the  writ  of  attach- 
ment, bnt  before  it  was  enforced,  the  order  was 
dolr  complied  with  bj  the  defendant,  and  imme- 
diate nohoe  of  Bach  complianoe  waa  given  to  tho 
pli^ntiffe'  BoUoitora.  The  defendant  was  nerer- 
ihelesa  orreeted  and  imprisoned.  Held,  that  the 
arreet  was  -  altogether  irregular ;  and  that  it  waa 
the  dn^of  the  plaintiffs'  solicitOTs  to  hare  starad 
the  enforcement  of  the  writ  of  attachment.  (Qaj 
V.  Hanooek.)  736 

BANE  OF  ENQLAND. 
Transfer  of  stook  nnder  forged  power  of  attorney — 
Cwporation  seal  fraadolentlj  affixed  to  power  hj 
elers  to  the  corporation — Negligence  of  corpcmi- 
tion  in  the  onsiod;  of  the  seal — Liability  of  the 
bank. — The  plaintiSB,  a  company  incorporated  by 
a  charter  of  Charles  n.,  with  perpetnal  anooea- 
■uon  and  a  common  seal,  poaseased  stock  in  the 
Three  per  Cent.  Conaola,  standing  in  their  name 
in  the  books  of  the  Bank  of  EngU^  Havii^  im- 
plicit ecmfldenoe  in  D.,  their  olei^.  a  solicitor, 
who  was  also  himself  one  of  the  corporators,  the 
oompany  intmsted  to  him  the  sole  and  entire 
management  of  their  affairs  and  property,  and  alao 
the  custody  of  the  09rp<mte  seal,  without  any  otm- 
tnd  or  snpervision  orer  him  of  anr  sort  or  kind  m 
Huax  ]f>art :  and  he  had  for  severaJ  years  regularly 
and  n^tfolly,  nnder  a  power  of  attorney  dnlj 
sealed  with  the  corporate  seal,  receiTed  and 
acooonted  to  the  company  for  the  dividends  on 
their  aboTc-mentioniod  stook.  The  company  had 
no  address  or  place  at  business,  nor  any  banking 
acoonnt,  nor  any  books  except  a  minute-book, 
which  was  kept  by  D.,  Kod  there  were  no  rules, 
bye-laws,  or  regulations  for  the  management  d  the 
ocsporate  affairs.  D.,  having  hsndnlently  and 
without  the  knowledge  or  anthority  of  the  com- 
pany affixed  the  corporate  seal  to  two  powers  of 
attorney  for  the  sale  and  transfer  of  the  said 
stock,  whereby  he  obtained  possession  of  and 
^propriated  the  proceeds  of  snoh  sale  to  fate  own 
nse,  was  subseqaently  tried,  convicted,  uid  sen- 
tenced to  a  term  of  penal  servitude  for  that 
offence.  The  plaintiff  company  then  brought  an 
action  against  the  defendants,  the  Bank  of 
^riand,  claiming  a  declaration  that  the  plain- 
tiffs were  entitled  to  the  sum  of  consols  formerly 
standing  in  their  name  in  the  defendants'  hooka, 
and  that  the  defendants  shoold  be  ordered  to 
xe^ace  the  same,  and  to  make  all  necessary 
entries  in  their  books  for  that  purpose :  and  the 
juT  having,  in  answer  to  a  qnestion  left  to  them 
by  the  learned  jndge,  found  that  "the  plaintiffs 
were  guil^  of  negligenoe  so  as  to  induce  the 
defendants  to  accept  the  powers  of  attorney  to 
transfer  the  stock,  it  waa  held,  on  a  motion  to 
enter  judgment  for  the  plaintiffs,  that  the  case 
was  nndiBti^nisbable  from  that  of  The  BaiOt  of 
Ireland  v.  The  TruMeet  of  Evana'  Chantiet  (5 
H.  L.  Cas.  389),  and  that,  in  conformity  with  the 
decision  in  that  oase,  the  defendants,  the  Bank  of 
England,  were,  notwithstanding  the  negligence 
<tf  the  plaintiiFa  as  found  by  the  ioir,  liable  to 
the  pUntiffs.  (The  Usyor  and  Corpoiaticn 
of  the  Merchants  of  the  Stsple  of  ISogbaA 
«.  The  Goremor  and  Compaiv  of  the  Bank  of 
En^and.)...    „  6B5 

BANKEUPTCT. 
Administafation  in  bankmntcy  of  estate  of  deceased 
debtor— -Tolantaijr  settlenient  1^— Application  by 
traatee  te  set  a^.— Those  pnniSnLs  of  the 


Baukmptoy  Act  188S,  nnder  which  the  conrt  ad- 
ministers uie  property  of  persons  other  than  the 
bankrapt  as  if  it  were  the  bankrupt's  property, 
do  not  apply  to  the  administration  m  buikniptoy 
of  the  estate  of  a  deceased  debtor  under  the  pro- 
visions of  sect.  125.  A  deceased  debtor  executed 
a  volontary  settlement  within  ten  years  of  his 
decease  and  of  the  orderfor  the  administration  of 
his  estate  in  bankruptcy.  Held,  that  the  trustee 
of  his  estate  was  not  entitled  to  have  such  settle- 
ment declared  void  nnder  sect.  47  of  the  Bank- 
rnptoy  Act  1883.  (fie  Gonld;  E*  parte  The  Chief 
Official  Beoeiver.)  page  aOS> 

Application  for  discharge — Conduct  of  bankrupt — 
Biefusal  to  submit  to  medical  examination  for  in* 
anrance. — The  Bankruptcy  Act  1883  provides  by 
sect.  28,  sub-sect.  2,  that  on  the  hearing  of  an 
application  for  discharge  the  court  ahall  take  into 
consideration  a  report  of  the  official  receiver  as  to 
the  condaot  of  the  bankmpt.  By  sect  24,  anb- 
sect  2,  that  the  bankrapt  shall  generally  do  all 
Buoh  acts  and  things  in  relation  to  his  property 
and  the  distribution  of  the  proceeds  among  his 
creditors  as  may  be  reasonably  reqnired  by  the 
trustee.  By  sect.  24,  sub-sect  3,  that  the  bank- 
rapt shall  aid  to  the  utmost  of  his  power  in  the 
realisation  of  his  property  and  the  distribution  of 
the  proceeds  among  lus  creditors.  A  bankrupt's 
principal  asset  was  a  Contingent  reTersionary 
interest  in  a  sum  of  2000t.  to  which  he  would  be 
entitled  if  he  survived  his  mother.  TMs  was- 
practiciUlv  unsaleable  unless  his  life  coold  be  in- 
sured. The  tmstee  required  him  to  submit  to  » 
medioal  examination  with  a  view  to  affecting  an 
insnrance  upon  his  life.  He  refnsed  to  do  so  with- 
out offering  any  reason  or  excuse.  The  official 
receiver  reported  this  fact  to  the  conrt.  Held, 
tiiat  the  oondnct  of  the  bankrapt  which  the  court 
must  take  into  consideratioii  on  an  ai^eation 
for  discharge  must  be,  either  one  of  the  matters 
speoiflcally  mentioned  in  sect.  28,  or  a  refusal  to 
perform  the  duties  imposed  upon  him  by  sect.  24, 
and  that  the  bankrapt  was  not  by  sect.  24  boand 
to  aahmit  to  a  medical  ezamiaation.   {E»  Betta 

and  Block;  fa  parte  Board  of  Trade.)  804 

Bankruptcy  (Ireland)  Amendment  Act  1872— SCort- 
gage  of  policy  of  insurance — Covenant  to  pay 
premiums — Proof  in  bankruptcy. — ^A  mortgage  of 
a  policy  of  asaorance  contained  a  covenant  by  the 
mortgagor  to  pay  the  premiums.  The  mortgagor 
having  become  Dankrupt,  the  mortgagees  valued 
the  policy,  and  proved  for  the  baliuice  of  the 
mortgage  debt,  leave  bong  reserved  to  them 
afterwards  to  prove  on  the  covenant.  They 
afterwards  applied  for  leave  to  amend  their  proof 
bv  rovintr  m  addition  for  the  valne  of  the 
oovenant  to  pay  premioms,  which  had  been  valaed 
under  sect.  47  of  the  Bankruptcy  (Ireland)  Amend- 
ment Act  U72.  Held,  triat  the  mortgagees, 
having  proved  for  their  debt,  ooold  not  prove  for 
the  value  of  the  covenant  in  addition.  (Deering 

V.  Bank^Lreland.)    6S 

Bankruptcy  notice  —  Issaed  by  liquidator  in 
name  and  on  behalf  of  company — Sect.  95  Com- 
puiies  Act.  —  A  liquidator  to  a  bank  issaed  a 
bankruptcy  notice  on  a  judgment  obtained  by  the 
bank  as  follows :  "  Take  notice  that  yon  must  pay 
to  N.,  liquidator  of  the  Manchester  and  Oldham 
Bank  lamited,"  890(  9«.  2d.  Held,  that  the 
notice  waa  issued  "  on  behalf  of  "  the  bank,  bat 
not  in  "the  name  of"  the  bank,  and  was  not, 
therefore,  a  "l^al  proceeding  in  the  name  and  <ni 
behalf  of  the  oonqiiany"  within  the  meaning  of 
sect.  95  of  the  Companies  Aot;  and  that  » 
receiving  order  founded  on  it  mast  be  set  aside. 
Held,  that  it  is  sufficient  if  the  faet  that  tJie  pro- 
ceedings are  being  taken  on  behalf  at  tiu  oompany 
oan  be  gathered  from  the  documents  without  its 
being  actually  stated  to  be  the  oase.  (fie  Winter- 
bottom  ;  Ex  parte  Winterbottom.)  lflB> 

■  Stay  of  executi<m  —  Literpleader  issne.  — 

An  interpleader  issae  which  remains  nndeeided 
will  operate  as  a  stay  of  execution  so  as  to 

Srevent  the  judgment  creditor  serving  on  the 
Bbtor  a  bankruptcy  notioe  aocwdijig  to  we 

Digitized  by  VjOOglC 


THE  LAW  TIMES. 


BDBncn  OV  CUBS. 


I  of  Mot.  4,  Bab>seot.  1  (g.),  Bankruptcy 
11888.  (BcFurd;  £a parts G.  Ford.)  ...poif*  166 
BnwTiw — Tnnaaclsons  oatside  bosmeea  —  Proper 
books — ^Disahkne. — ^A.,  who  OMried  on  bajrineaB 
•fl  ft  hatter,  bonfht  land  adjoining  hie  own 
fumwrij  to  sul  again  at  a  profit.  Tha  neoolation 
in  land  was  nnraooessfnl  and  oanaed  nis  bank- 
mfiey.  A.  had  kept  proper  books  in  his  bminau 
of  a  liattar,  bot  merely  certain  mamoranda  of  hia 
ipaaiilatK»  in  land.  The  Coanty  Gonrt  judge 
mid  that  tha  baakrapt  had  kept  prop«r  mou, 
but  aiupended  hia  diwuuu«e  for  twelve  montha  on 
the  ground  that  he  had  been  guilty  of  rash  and 
haaudom  apeoal&tion.  The  Board  of  Trade 
^pUfld  by  Utia  H>p«al,  luder  mie  236  Bank- 
nptoy  Bolee  1886,  to  haTS  the  diioharga  sna- 
|Maded  a  farther  period  on  the  gronnd  uiat  the 
oaakmpt  had  kept  no  pn^or  booEa  ot  hia  trana- 
aetfana  is  land.  Held,  tiiat  to  brinff  a  banknipt 
wititin  tha  proTisiona  of  aect.  88,  aaD-aeot.  S  (a.), 
it  amist  be  shown  (1)  tiiat  the  baurapt  earried  on 
ft  basinaes ;  that  the  boainHs  waa  one  in  irtiieh 
it  waa  naaal  to  kaw  books,  and  that  ha  had  nob 
done  so.  Held,  fnrtner,  that  tb«M  traneaotioaB  in 
land  ware  not  a  bnsinaBa.  (Be  Mnlton ;  B»  paHa 
9  MnUoB.)   486 

■CcnnpoHition  —  Approval  refused  —  Gambling  and 
Stock  Exchange  transactions — Bash  and  hasard- 
OOB  specnlation.  —  A  debtor  having  inonrred 
laxge  aebta  by  gambling  and  Stook  Exchange 
transaotionB,  Us  creditors  accepted  a  composition 
ct  9a.  ia  iho  poond.  The  Coanty  Coort  judge 
Tensed  to  Mnesitm  the  ecnupotition  on  the  ground 
that  tha  debtor  had  been  gnilty  of  "  raeh  and 
hasazdons  specrnlation "  wiuiin  the  msaoiag  of 
aeeta.  18,  ^  Bankmptoy  Aot  18B8.  Held,  {hat 
the  Ooontr  Court  judge  had  axatcriaed  hia  dia- 
entioa  rii^tly.  (Ba  Barlow ;  Em  parts  Thomber.)  168 
J>ebtor'8  petition — Beoeiving  order — Application  to 
reaoind — Assent  of  oreditors— Discretion  of  court 
— Offlcialivoeiver. — Areoeiving  ordm  having  been 
made  against  a  debtor  on  bis  own  petition,  the 
debtor  entered  into  an  arrangement  with  hia 
etaditors,  who  aasented  to  an  application  on  his 
baluU  that  the  receiving  oidw  might  be  rescinded. 
Tbe  Comity  Court  judge  deolined  to  rescind  the 
ordar,  unless  and  until  the  debtor  had  been  aub* 
jeoted  to  a  pnblio  examination.  Held,  on  appeal, 
thai  tiie  County  Court  judge  was  endowed  with  a 
diaoreUoD  in  tkoa  natter,  and  that  he  bad  rightly 
floanised  that  diastetion.  (Bs  Lealie:  Mm  varU 
Laolie.)   669 

J>iaeoveT7  of  debtor's  property — Examination  of 
witness  ■  Befnsal  to  prodnoe  letter-book — Bank- 
ruptcy Aot  1888,  s.  Sf.  r.  88.— Br  sect.  27  a)  the 
eoortmBy.ontheappfacationoftlie  .  .  .  trnatee 
.  .  .  summon  before  it  .  .  .  any  person 
known  or  smpeoted  to  have  in  his  poasesaion  any 
of  the  aetata  or  effeota  belonging  to  the  debt(» 
.  .  .  or  any  person  whtm  oourt  may  deem 
oanable  of  giving  infMuatiini  respecting  the 
deMor,  hia  dealings,  or  propwty,  and  the  court 
may  recruire  any  soohpenon  to  prodnoe  any  doou- 
naeota  in  hia  custody  or  power  rating  to  the 
debtOT,  hia  dealings  or  property.  (5)  If  any 
parson  on  examination  before  ue  onirt  admits 
that  he  has  in  his  poaeaaaion  any  property  belong- 
ing to  the  debtor,  ue  court  may,  on  the  application 
of  the  .  .  .  brutee,  order  him  to  deliver  to 
the  .  .  .  trnatee  such  property,  or  any  part 
thereof.  By  rule  68,  if  a  .  .  .  witness  exa* 
mined  befere  a  regiattw  refuses  to  answer  to  the 
eaUsfaotioB  of  the  registrar  any  qneetion  which 
he  amy  allow  to  be  put,  the  registrar  shall  report 
audi  refnsal  in  a  auBaiary  way  to  tbe  Judge,  and 
upon  aoiA  report  being  naoe,  the  •  •  •  witneaa 
in  default  shall  be  in  the  same  position  and  be 
-daaU  wU^  in  the  same  manner  as  if  he  had  made 
daCanlt  in  anawering  before  the  judge.  A  witneoa 
waa  examined  under  tiiis  leot.  27  before  the  regis- 
trar, and  produced  certain  letters  torn  from  a 
latter-book  in  his  possoasion,  but  refused  to  pro- 
-daaa  ^  InmA  itself,  as  he  swtne  that  it  oontained 
no  lottera  ralating  to  the  debtor,  Us  dealinga  ox 
■Ua  pwpwty,  other  than  Ihois  pxodnoed.  On  an 


appHoation  being  made  to  commit  the  wiineaa  under 
rule  88 1  Held,  that  the  witness's  anawer  must  be 
aooepted,aa  tae  object  of  the  aeetion  waa  not  to 
enable  a  trustee  by  eross-efamlnatlon  to  make  out 
a  caae.  (Be  Purvis  ;  E*  part*  Booke.)  -pat*  579 

Doable  jwoof — Partnership — Joint  contracts  in 
aaparate  names— Other  than  partnerehippurposet. 
— Sohed.  2,  role  18,  whitA  allows  donble  proof 
againat  kont  and  aeverol  estates,  inolndes  the 
caae  of  joint  contracts  by  members  of  a  firm  in 
their  separate  names  for  other  than  partnership 
purpoeea.  A.  owed  B.  and  N.  85551.  Therenpom 
A.  Mid  C,  members  of  a  firm,  jointly  and  severiulT 
covenanted  in  their  separate  uamea  to  pay  24051. 
by  inst^ments  to  B.  and  N.  A.  and  C.  became 
bankrupt,  and  B.  and  N.  prored  against  their 
separate  estates.  Proof  agiinat  their  joint  estate 
waa  rejected  by  the  trnatee.  Held^  that  tha 
covenant  created  a  joint  liability,  and  that  even 
if  the  debt  was  not  incnzzed  for  partnership  pur- 
poses, yet  that  proof  must  be  admitted  against 
tbe  joint  estate.  (£«  Laine  and  Longman ;  Em 
parte  Bemer  and  Nielaon.)  170 

Keeping  usual  and  proper  books  of  account. — ^By 
aeot.  28  of  the  Bankruptcy  Act  188S  the  oourt  has 
power  either  to  refuse  or  to  suspend  an  order  for 
discharge  where  a  bankrupt  has  omitted  to  keep 
anch  books  of  account  as  are  nsnal  and  proper  in 
the  bnsinesB  carried  on  by  him,  and  aa  soffidently 
disclose  hia  buaineaa  ttanaaetiona  and  financial 
position  within  the  three  years  immediately  pre- 
ceding his  bankmptoy.  M.,  who  was  a  hatter  by 
trade,  mode  oertain  pnrohaMa  in  land  with  a  view 
to  reselling  it  at  a  profit.  He  had  kept  the' nsnal 
and  proper  books  in  his  trade  as  a  hatter,  but  bad 
omitted  to  keep  any  books  with  respect  to  his 
epeonlation  in  land.  Held,  that  he  was  not 
bonnd  to  do  so,  and  that  the  aeotion  only  required 
a  bankrupt  engagMl  in  business  to  have  kept  the 
books  usual  and  pn^wr  to  such  businesa  in  a 
proper  way.  (Es  garU  Board  of  Tmdat  Ba 
Mutton.)   802 

Landlord  and  tenant — Distress — Ordinary  conrae 
dealing — Bent  deemed  to  have  become  dae — limi- 
tation of  amount  of  distress — Agricultural  Hold- 
ings Act  1883,  s.  44.— Sect.  44  of  the  Agricultoral 
Hbldinga  Aot  1883  providee  that,  It  shall  not  be 
lawful  for  any  landlord  ...  to  distrain  for 
rent  which  became  dne  in  reqiect  of  [a]  holding 
more  than  one  year  before  the  making  ot  took 
distress  .  .  .  provided  that  where  it  appears 
that,  according  to  the  ordinary  eonrse  of  dsalii^ 
between  the  landlord  and  tenant  of  a  holding,  the 
payment  of  the  rent  of  such  holding  has  been 
allowed  to  be  deferred  until  tha  ex^ration  of  a 
quarter  of  a  year  or  half  a  year  after  the  date  at 
wUoh  such  rent  Iwally  beeame  due,  thmi,  for 
the  purpose  of  this  ssctian,  tha  rsnt  of  andh 
holding  shall  be  deemed  to  have  beeome  due  at 
the  eniration  of  such  quartet  or  half  year  aa 
aforesaid,  as  the  case  may  be,  and  not  at  the  date 
at  whiidi  it  I«S*lly  became  due."  Held,  that, 
under  the  pcoruo  of  tiie  section,  a  landlord  eaa 
distrain  fto  all  rwit  which  his  agreement  with  his 
tenant  made  pavable  within  tiie  year  preceding 
the  distress,  botn  what  was  due  more  than  a  year 
before  the  distress  but  which  waa  ooUeoted  within 
the  year,  and  alao  thai  which  was  due  within  the 

5 ear  but  otdleoted  at  a  date  snbsequent  to  the 
isiareae,  and  that,  too,  •Ithoogh  tits  whda  amoont 
waa  more  than  one  year's  rent.  (£«  Bew;  Mm 

ports  Bull.)   671 

Married  woman— Loan  to  husband  and  another  in 
parbiership  —  Proof  againat  firm  —  Married 
Women's  Property  Act  1683,  a.  &— Husband  wxA» 
trader.— A  married  woman  lent  money  to  her  hua* 
band  and  another  who  were  in  partnership 
tOffsihBr;  the  ummmt  was  applied  in  punent  n 
the  firm's  debts.  On  the  bankruptcy  of  the  firm 
she  sought  to  prove  against  the  joint  estate  ci  tbe 
firm  for  her  loan.  The  trustee  rejected  the  proof, 
oon^dering  that  aect.  8  of  the  Married  Women's 
Pnmerty  Aiet  188S  snplied,  at^  that  she  waa  not 
eninled  to  a  dMdeno  imtil  all  othw  eredibns  had 
rsMlrcd  20>.  in  tt«  pound. 
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she  appealed.  Held,  tiiat  sect.  8  only  applied 
where  the  loan  was  to  a  hoBband  oarryin^  oq  bnsi- 
nesB  alone,  and  not  in  partnership  with  another, 
and  that  the  proof  man  be  admitted.  (Bs  Tnff 
and  Nottingham.)  page  573 

Official  receiver  —  Application  for  adjndioation — 
Adjoomment — Person  aerfrriered. — Where  the  offi- 
cial receiver  f^ppliea,  nnder  wot.  20  of  the  Bank- 
mptoy  Act  1883,  and  mis  1!^  of  the  Bankmptoy 
Bnlee  1886,  for  an  order  of  adjudication  against  a 
debtor,  and  the  court  makes  an  order  nnder  s^ct.  109 
adjonming  the  application,  the  official  receiver  la 
a  person  aggrieved  within  sect.  101,  and  ia  entitled 
to  appeal  against  the  order  of  adjonrnment.  {Re 
Beeo,  Bowen,  and  Co. ;  JSb  parte  The  Official 
Eeceiver.)  876 

Presentation  of  petition — Computation  of  time — 
"  Within  three  months." — By  sect.  6,  snb-seot.  1  (c) 
Bankmptoy  Act  1883,  "  a  creditor  shall  not  be 
entitled  to  present  a  bankruptcy  petition  against 
a  debtor  unless  the  act  of  bankruptcy  on  which 
the  petition  is  grounded  has  occurred  wiUtin  three 
months  before  the  presentation  of  the  petition." 
A  debtor  committed  an  act  of  bankruptcy  on  the 
13th  Aug.  and  a  petition  was  presented  on  the 
13th  Nov.  Held,  that  the  petition  was  presented 
in  time.  (Re  Hanson;  £g  parte  Foster  and 
others.)   673 

Procedure — Composition  or  scheme  after  adjudica- 
tion.— ^A  special  resolution  of  creditors,  after  an 
adjudicetioQ  of  bankrupts,  to  entertain  a  pro- 
posal for  a  composition  or  tor  a  soheme  of  arrange- 
ment reqoirea  to  be  confirmed  by  a  resolntion 
passed  at  a  sabsequent  meeting  of  the  creditors, 
in  the  same  way  as  a  like  resolnnon  passed  before 
adjudication  does.  {Ra  Qoomb  and  Son ;  Ex  parte 
Eearsley  and  Co.)   79 

"Salary" — Terminable  by  notice — Order  for  pay- 
ment to  the  creditors—Annual  sala^  of  commer- 
cial traTellei^Baokruptcy  Act  1883,  s.  S3,  sub- 
sect.  2.  —  A.  was  employed  as  a  commercial 
traveller  at  a  salary  of  lOOf.  a  year,  terminable  by 
a  week's  notice.  A.  became  oankxnpt,  and  the 
Coon^  Conrt  judge  ordered  him  to  pay  201.  every 
year  out  of  such  salary  to  his  trustee  in  bank- 
ruptcy according  to  the  provisions  of  the  Bank- 
niptcy  Act  1883,  s.  53.  snb-seot.  2.  Held,  that  A. 
reoeived  a  "  salaiy  "  within  the  meaning  of  the 
section,  and  that  the  order  was  right.  (R« 
Brindle ;  E»  parte  Brindle.)   408 

Soheme  of  arrangement  —  Approval  by  oourt.  — 
Whereby  a  scheme  of  arrangement  of  the  afhtrs 
of  a  debtor,  it  was  provided  that  the  trustee 
should  administer  the  property  of  the  debtor 
imder  the  supervision  of  a  committee  of  inspec- 
tion, in  the  like  manner  and  with  the  like  powers 
and  duties  in  all  respects  as  though  the  debtor 
had  been  adjudged  bankrupt,  and  that  the  provi- 
sions of  seot.  27  of  the  Bankmptoy  Aot  1883  should 
ap^:  Held,  (hat  sine*  smit.  27  could  not  be  in- 
oorporated  lij  agreement  iu  snch  a  soheme,  the 
soheme  of  arrangement  gave  the  creditors  less 
power  than  they  would  have  in  a  bankruptcy,  and 
was  therefore  unreasonable  and  oonla  not  be 
wproved  by  the  oomrt.  (E*  parte  Bisahoffaheim ; 
Se  Aylmer.)   801 

Stoppage  in  (ninstht— End  of  transit—Purchase  by 
agent  in  Ehigland  for  foreign  principal — Delivery 
on  principal^  vessel — Hates  receipts. — ^B.  and  S., 
aebng  as  agents  in  Engtond  foraforeign  principal, 
pnrcmsed  from  F.  andCo.,  in Engluid,  cement  for 
the  New  York  market ;  the  cement  was  ordered  to 
be  sent  alongside  a  vessel  which  B.  and  8.  had 
purchased  for  their  principal,  and  was  shipped  on 
board  that  vessel ;  mate's  receipts  for  the  oement 
were  taken  by  F.  and  Co.  and  handed  on  to  B.  and 
S.,  who  exchanged  them  for  bills  of  lading  in 
whioh  B.  and  S.  were  stated  to  be  the  shippers, 
and  which  made  the  goods  deliverable  to  the  order 
ot  B.  and  S.  B.  and  S.  gave  all  necessary  direc- 
tions as  to  the  destination  of  the  goods  and  the 
sailing  of  the  vessel.  While  the  vessel  was  on  its 
way  to  New  York,  B.  and  S.  became  bankrupt, 
and  F.  and  Co.  claimed  as  unpaid  vendots  to  stop 


the  oement  in  transitu.  F.  and  Co.  knew  not  only 
that  the  vessel  belonged  to  B.  and  S.'8  principal, 
bnt  also  that  the  oement  was  bought  by  B.  and  3. 
for  tliat  principal.  Held,  thatF.  and  Co.  were  not 
entitled  to  stop  the  cement  in  tranntu.  (Be 
Bmno,  Silva,  and  Son  ;  Ex  parte  Frauoia  and  Co. 

Idmitod.)  V*V*  577" 

Voluntary  settlement  by  bankrupt— Ability  to  pay 
all  debts — Passing  of  interest  to  trustee  on  execu- 
tion ol  settlement— Bankruptcy  Act  1883,  s.  47.— 
A.  ezeauted  in  1880  a  Tolnntaiy  settlement,  ondflr 
whieh  he  took  a  life  interest.  In  1881  A.  exeonted 
a  seoood  voluntary  settlement,  under  whioh  h« 
also  took  a  life  interest  worth  13001.  At  thia 
time  his  life  interest  nnder  the  former  settlement 
was  wi»th  lOOM.,  and  his  debts  smonnted  to  18001. 
A.'s  life  intnrest  under  the  seoond  settlement 
passed  directly  to  himself  through  trustees,  who 
acted  merely  as  oonduit-pipes.  In  1885  A.  became 
bankrupt.  An  application  was  made  to  set  aside 
the  seoond  settlement  under  seot.  47  of  the  Bank- 
mptoy Act  1883.  Held,  that  the  seoond  settle- 
ment was  not  void,  since  the  life  interest  of  A. 
under  it  must  be  t^en  into  aooonnt  in  estimating 
whether  or  not  be  was  then  able  to  pay  all  hia 
debts.  Held  also,  that  the  fact  that  the  settlor's 
life  interest  passed  directly  to  himself,  and  not  to 
the  trosteee,  did  not  invalidate  the  settlement. 
(B«  Lowndes ;  E»  parte  Tmsies.)   57& 

BILL  IN  PABXIAHENT. 
Yexatioaa  omosition  to  Bill — Jorisdiotion  of  Com- 
mittees of  Honseastooosts — "  Petitioner,"  mean> 
ing  of  .—By  sect.  2  of  28  A  29  Vict.  c.  27 :  When  a 
Committee  of  either  Honso  of  Puliament  shall 
nnanimbasly  rqmrt  that  the  promoter  of  a  private 
Bill  has  been  vexationsly  subjected  to  expense  by 
the  opposition  of  any"  petitioner,"  the  Committee 
shall  nave  power  to  oraer  snch  petitioner  to  pay 
costs.  By  seot.  3 :  Such  costs  are  to  be  taxed 
the  taxing  officer  of  the  flonsa,  and  a  eerfifloau 
for  the  same  given  by  him.  Seot.  5  provides  t 
That  the  validity  of  such  oertifieate  shall  not  be 
called  in  i^nestion  in  any  court.  Held,  that  the 
word  "petitioner"  includes  not  only  the  person 
or  persons  whose  names  appear  on  the  petition, 
bnt  also  the  persona  who  really  presented  the 
petition,  and  really  conducted  the  opposition  to 
the  Bill,  although  the  names  of  such  persons  do 
not  appear  on  the  petition  as  petitioners,  and  the 
Committee  hare  jnrisdiotion  to  go  behind  the 
petition,  and  award  costs  against  persons  who  in 
fact  conducted  the  opposition,  and  vezationsly 
subjected  the  promoter  to  expense,  although  the 
names  of  snch  persons  do  not  appear  on  the  peti* 
tianas  petitioners.   (Mallet  v.  HanlyandFiaher.)  40t 

BILL  OF  SALE. 

Form — Covenant  to  produce  receh>te  for  rent  and 
premium  of  insnranoe  on  demano— Money  payable 
irnmediately  <hi  grantor  oomponnding  with  oredi- 
tors.— The  grantor  of  abill  (u  sale  agreed  therein 
with  the  grantee  that  during  the  oontmnanoe  of  the 
seonri^  he  would,  on  demand,  produce  to  him  hia 
last  reoiaipts  for  rent,  rates,  and  taxee,  and  would 
keep  the  aaaiaiMd  ehattela  insured,  and,  on  denuutd^ 
proanoe  to  the  grantee  the  current  premium  for 
such  insurance,  and  that,  in  case  the  borrower 
should  at  any  time  make  default  in  performance 
of  any  the  covenants,  or  should  beoome  bwk- 
mpt,  or  enter  into  liquidation  for  the  benefit  <rf, 
or  oomponnd  with,  his  oreditors,  the  prinoipal  and 
interest  should  beoome  immediate^  p^able  with- 
out the  necessity  for  any  demand  of  payment, 
provided  that  the  chattels  assigned  should  not  bo 
liable  to  seizure  for  any  cause  other  than  those 
specified  in  sect.  7  of  the  Bills  of  Sale  Aot  (1878) 
Amendment  Act  1882.  Held,  that  the  bill  of  sale 
was  not  in  aooordance  with  the  form  in  the  schedule 
to  the  Aot  annexe^  and  was  therefore  void  under 
the  9tii  section.  (Barr  r.  Kingsford  and  anf>tiiBr  t 
Oskley,  claimant.)  881 

  Instalments  —  Covenant  for  further  assur- 
ance— Costs  of  sale. — The  statutory  form  of  a  bill 
of  sale  does  not  require  thrt  whore  cepaymenti  is 
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made  hy  iostalmeBts  the  inatalmenis  should  all  be 
equal.  A  oorenuit  for  farther  assotanoe  ii  a  pro- 
'vuioii  for  the  "  maintenance  of  the  eeoori^,"  and 
does  not  vit^te  the  tana  %  not  does  a  proTieion 
wititling  the  grantee  to  retain  out  of  the  aa^e 
moneje  the  costs  of  seiznre,  Bale,  and  removal, 
mch  costs  being  incidental  to  the  power  of  sale. 
(Be  CleaTer ;  Ex  parte  BawUngs.)  page  583 

Fonn — Pajmont  b;  instalinents  where  eaoh  instal- 
ment is  a  lamp  smn  for  prino^l  and  intwesi 
— Whole  ot  BOoh  instalments  beooming  dae  on 
de&nlt  in  any  one — PaTment  of  interest  before  dne 
— ^Esto^el. — A  bill  of  sale  was  giTsn  on  tiie  19th 
Jane  1EB5  to  secure  the  repajment  of  a  prinoipal 
■am  of  801.  and  interest  at  the  xate  of  27  per  oeot. 
per  aimam,  and  it  provided  tiiat  the  grantor  will 
'  dnly  pay  to  the  ^nwtees  the  princinal  som 
aforesaid,  together  with  the  interest  dne,  bj  eight 
equal  payments  of  131.  on  the  19th  Sept.  next,  and 
on  the  19th  day  in  every  snceeediiig  third  month, 
and  that  in  case  defaalt  is  made  in  any  one  of  tha 
aaid  instalments,  then  he  will  immediately  there- 
after pay  to  the  grantees  the  whole  amonnt  re- 
maining onpaid  npon  this  eeonrity."  This  sum 
of  131.  was  arrived  at  by  Inmping  together  the 
principal  and  interest,  and  macing  the  whole  re- 
payable over  a  certain  nnmber  of  months  by  instal- 
merits  amoontang  in  all  to  lOU.,  and  as  a  farther 
■eonrity  a  promissory  note  for  lOH.  was  given  by 
the  grantor  to  the  grantees.  On  the  19th  Sept. 
1885  the  grantor  made  default  in  payment  of  his 
first  instalment;  on  the  26th  Oct.  he  filed  a 
petition  in  bankruptcy  when  a  receiver  was 
appointed;  on  the  13th  Oct.  he  filed  a  state- 
ment of  his  aStin  in  which  the  grantees  were 
inserted  as  secured  oreditora  f^  On  the  4th 
KoT.  1885  the  grantees  entwted  and  seized  the 
goods  and  sold  them  by  poblic  anotion,  the  pro- 
ceeds of  the  sale,  after  j»yment  of  costs  and  a 
distress  pat  in  by  the  landlord,  realising  32t.  B«.  Sd., 
thus  leaving  a  balance  still  doe,  and  for  this 
halanee  tiiey  proved  in  the  bankmptoy  pro- 
eeedingsonder  their  promissory  note.  After  some 
oorrespcmdence,  on  we  8rd  Nov.  1886,  the  soli- 
oitorBforthegruiior  sent  a  oheqne  for  the  divi- 
dend on  the  belaooe  in  a  letter  which  stated  that 
they  did  so  withoat  preindiee  to  any  olum  which 
tiie  grantor  might  man.  In  an  action  by  the 
gittntor  against  the  gnraiees  for  entering  and 
s«cing  the  goods  under  the  bill  of  sale :  Held, 
that  the  bill  of  sale  was  void  on  the  ground  tiiai 
it  made  interest  payable  on  a  day  certain  irre- 
speetive  of  the  pwiod  at  which  the  interest  wonld 
beoome  doe  aooording  to  the  ordinary  coarse  of 
ereats,  ftnd  that  the  grantor  had  a  oaase  of  action 
for  the  seiznre  of  the  goods  nnder  the  bill  of  sale. 
Held  also,  that  the  grantor  was  not  estcwped  from 
dispnting  the  validity  the  bill  of  sale  reason 
of  ue  facta  which  arose  at  the  time  ai^  after  the 
seiEnre,  or  by  reason  of  his  paying  tiie  dividend  on 
the  balance  dne  after  the  sale.  (Boe  v.  The 
Mntoal  Loan  Fund  Aasooatifni  Limited.)   681 

 Fowerof  sale  excluding  sect.  20  of  the  Convey- 

■nang  Aot  1881— Power  to  break  open  doors  and 
windows,  and  seize  the  goods,  and  add  the  expenses 
thns  caased  to  the  snm  secured.— A  bill  of  sale, 
given  as  seoariiT  for  money  lent,  contained  a  provi- 
mon  "  that  the  power  of  sueoonfuredonthenunt* 
gageee  by  the  Conveyancing  Aot  1881  shall  be 
exercisable  by  them  in  every  respect  as  if  the  20th 
section  of  that  Act  had  not  been  enacted."  Itidao 
oontained  a  claase  empowering  the  mortgagees  to 
break  open  any  oater  or  inner  doors  and  wudows  of 
theprendsea  where  the  goods  might  be  in  order  to 
■eize  them  for  any  of  the  causes  specified  in 
aeet.  7  of  the  Bills  of  Sale  Act  1882,  but  for  no 
other  cause ;  and  power  was  also  given  to  ^e 
mortgagees  to  add  the  enienses  thos  oaosed  to  the 
snm  secured.  Held,  that  the  bill  of  sale  was  not 
void  nnder  sect.  9  of  the  Bills  of  Bale  Act  1882, 
as  not  being  in  accordance  with  the  form  in 
the  sohedole.  {Sx  parte  Official  Beo^ver:  Re 
M«ritt.)   42 

— ■    Beplacing  chattels — ^Udntenanee  seonrity 
—Agreement — AnctioDaer's  oommisaion.  —  Core- 


nant  in  a  bill  of  sale  of  honsehold  fumitnre  to 
replace  and  repair  ai^  articles  destroyed,  injored, 
or  deteriorated.  Held,  not  a  violation  of  the  statu- 
tory form  as  being  neoessair  for  the  maintenance 
of  the  security  (Bowm,  L.J,  reversed,  C.  A.),  bat 
held  that  the  biU  of  sale  was  invalidated  b^  a  pro- 
vision that  the  {grantees,  who  were  aactioneers, 
might  deduct  their  oommission  from  the  proceeds 
of  sale.  "  Maintonaooe  of  the  security  "  does  not 
mean  maintenance  of  a  snffioient  secnrity.  but 
njaiatonanoe  of  the  seouri^  created  by  the  bill  of 
sale.  An  invalid  stiipniaticm  for  seiznre  cannot  be 
cured  by  a  final  proviso  that  the  c^ttela  shall  not 
be  liable  to  seizore  for  any  cause  other  than  those 
specified  in  sect.  7  of  the  Bill  of  Sale  Act  Amend- 
ment Act  1882.  Parties  to  a  bill  of  sale  agreeing 
that  a  provision  is  necessary  to  the  maintenanoe  (« 
the  seooiity,  does  not  make  it  so.  (Fnrber  v, 
Cobb.)  page  689 

Hiring  agreement  —  Bargain  and  sale  —  Invoice — 
Becoipt — '*  Assnranoe." — Transaction  which  was 
in  BuoiBtance  a  bargain  and  sale  of  wi^^^ns,  witii 
a  contemporaneous  agreement  for  rehiring  by  the 
vendor.  Held,  not  a  bill  of  sale  within  sect.  4  of 
the  Bills  of  Sale  Act  18!^.  For  either  an  invoice 
or  a  receipt  to  constitnte  a  hill  of  sale  within  the 
section  it  mnst  be  an  assurance  of  personal  chattels. 
AuthoritieB  reviewad.  (North  Central  Waggon 
Company  v.  Manchester,  Sheffield,  and  LincolnsMre 
Bailway  Company.)   755 

Mortgage  debt  payable  in  one  snm — Power  of  sale — 
ConvByanoing  Act  1881. — A  bill  of  sale,  given  as 
security  for  money,  by  which  the  mortgage  debt 
is  made  payable  in  one  entire  sum,  is  in  accordance 
with  the  form  in  the  schedule  to  the  Bills  of  Sale 
Aot  1882.  Per  Bowen  and  Fry,  L.JJ. :  The  power 
of  B^e  conferred  by  sect.  19  of  the  Conveyancing 
Act  1881  is  incorporated  in  a  bill  of  sale  ia  the 
statutory  form,  sabject  to  the  restrictions  im- 
posed by  sect.  20  of  that  Aot,  and  by  sect.  IS  of 
the  Bills  of  Sale  Aot  1882.  Per  Lord  Esher, 
M.B. :  The  Conveyancing  Aot  is  not  inoorporated, 
but  a  power  to  seize  and  sell  is  implied  ander  the 
Act  of  1882.   (Watkina  r.  Evans.)  177 

Bate  of  interest — Stipulated  time  for  payment — 
Power  of  sale— Expeinses  of  grantee.— ui  1884  the 

Jilaintift  gave  the  defendant  a  bill  ot  sale  on  his 
nmitnre  to  seen  re  801.  with  interest  "  at  the  rate 
of  one  shiUing  in  the  ponnd  per  month,"  The 
bill  of  sale  provided  for  redemption  of  the  pro- 
perty on  payment  of  the  mon«f  seoored  by  eqaal 
mmthly  Inst^mente  of  81.,  and stipalated  that  in 
the  event  (rf  defanlt  all  the  instalments  should 
become  due.  It  also  provided  that  the  grantee 
should  be  entitled  to  all  coato  and  expenses  which 
he  might  prcperb'  inoar  in  defending  and  main- 
taining his  lights  under  the  bill  of  sale;  and 
also  that  after  the  expiration  of  five  olear  davs 
from  the  day  of  seiznre  the  grantee  might 
remove  the  chattels  and  'seU  them.  Held,  that 
the  bill  of  sale  was  not  void  within  the  Bills  of 
Sale  Aot  (1878)  Amendment  Aot  1882.  (Lamley 
V.  Simmons.)  184 

Sale  of  chattels — Vendor's  lien — Bight  in  equity  to 
charge  —  B^istration  —  Apparent  possession  — 
Practice — Pleading. — In  Sept.  1882  the  plaintiff 
and  J.  agreed  in  writing  to  sell  to  J.  a  wine 
merchant's  business  and  stock  ■  in  -  trade,  the 
vendors  to  have  a  lien  on  the  business  and  effects 
for  the  purchase  money,  which  was  payable  by 
instalments,  but  the  whole  to  become  immediately 
payable  on  J.'s  bankruptcy.  J.  took  possession 
and  became  bankrupt  before  payment  of  the  par-  ' 
chase  money.  The  agreement  was  not  registered 
as  a  bill  ol  sale.  Held,  that  the  effeot  of  the 
agreement  was  an  absolato  sale  to  J.  with  a 
regrant  to  the  plaintiff  and  himself  of  the  chattels  j 
that  the  agreement  was  a  bill  of  sale  within  sect.  4 
of  the  Aot,  and  was  void  against  J.'s  trustee  in 
bankruptoy.  The  defendant  had  not  pleaded  the 
ffills  of  8»le  Aot.  The  Conrt  considered  that,  if 
the  d«Fendant  intended  to  rely  on  the  Act,  it  shonld 
have  been  pleaded,  but  gave  leaveto  amend  eo  as 
tor««ithedefence.  ^^50^ 
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BILLS  OF  EXOHAiraE  ACT  1882. 
Bill  dnwn  abipad  and  diBhonoTired  by  Moeptor  in 
Ehiglftsd— Kg'ht  of  drawer  to  Te-exohuffa — ^Un- 
liquidated dsDngoB — Law  of  Tobago — Bankraptcy 
Act  18SS,  B.  37. — Where  the  foreufn  drawer  of  a 
bill  of  ezofaanire  diahonoored  in  Eiiffland  ia  liable 
to  damaffes  for  re-exobange,  rob-wet.  1  of  seot.  57 
of  the  Buls  of  Exobange  Act  1882  does  not  Kpply ; 
Beet.  97  (whioh  mnst  DO  readwitb  eeot.  57)  pre* 
aerring-  the  liabilitjr  of  the  acceptor  to  indeomify 
the  drawer  from  oIb  liability.  By  the  law  of 
Tobuo,  "  On  any  bill  of  exchange  retomed  to 
thia  uland  duly  protested  to  the  pieiBdiee  of  an^ 
merduuit,  trader,  or  other  person  wiiomsoeTer,  it 
shall  be  lawful  to  and  for  any  person  so  prejadiced 
to  demand  and  remire  damages  at  and  after  the 
rate  of  ten  pounds  for  even'  one  hundred  ponnda, 
together  with  interest,  ana  the  eiqwnBO  of  nodiig 
and  protesting."  Held,  that  the  UabUi^  of  the 
drawer  of  a  bill  to  pay  10  per  oent.  re-exohaage, 
under  this  pxoriaion,  as  damages  to  the  holder  of 
the  bill,  is  prorable  by  him  in  the  bankraptcy  of 
the  Moeptor,  under  seot.  37  of  the  Bankraptoj;  Act 
1888,  though  he  has  not  discharged  aneh  liability, 
tad  though  it  is  anbjeot  to  tbe  omitiiifency  of  the 
holder  sning  him  in  Tobago,  (ils  Gillespie ;  Ex 
parts  Bobarts.)   -JMjrs  589 


BUILDING  SOCIETT. 

Arbitratitm — Losses — Advanced  member — Liability 
— Mortgagor  and  mortgagee. — ^Li  an  action  by  a 
member  of  a  benefit  bnildiiig  socie^  not  inoor- 
po rated  nnder  the  Benefit  Societies  Act  1874,  as 
mortgagor  of  the  socie^,  to  redeem  his  mortgage : 
Held,  tioat  the  mortgage  was  a  contract  entirely 
separate  and  distinot  from  the  position  of  the 
mortgagor  as  a  member  of  the  society,  and  that 
the  provisions  for  arbitration  did  not  preclude  the 
mortgagor  from  fata  right  of  action  for  redemption, 
and  toT  an  acoonnt.  Where  an  advanced  member 
of  a  benefit  building  eooie^  had  made  over-pay- 
ments dnring  and  after  tiie  expiration  of  the  term 
of  years  over  which  his  p»ments  were  to  extend, 
and  the  society  had  aufiered  losses  after  the 
advance  to  him  was  made :  Held  that,  in  the 
absence  of  a  contract  by  an  advanced  member  to 
oontribnte  to  a  defioiency  of  foods  to  pay  other 
members,  arising  from  mses  incorred  after  the 
advance  was  made,  there  was  no  eqai^  which 
conld  fonnd  a  claim  for  sooh  a  contnbataon. 
Held,  that  in  thia  case,  all  that  the  advanced 
member  had  oontracted  to  do  waa,  subject  to  fines, 
and  to  any  charges  for  expenses,  to  pay  a  certain 
monthly  payment  after  advance,  and  that  he  was 
not  liable  to  oontribnte  to  the  losses  of  the  Bodeir, 
and  having  falflUed  hie  contract,  was  entitled  to  re- 
payment of  the  over-pa;rments  made  by  him,  and 
to  have  a  statutory  receipt  indorsed  on  his  mort- 
gage, to  delivery  np  of  the  title  deeds,  and  oosts. 
(Bnckle  t>.  Lordonny.)  273 

Unadvanoed  member — Poorer  of  sooiotrf  to  reduce 
sum  to  credid  of  member — ^Withdrawal. — ^The  rules 
of  a  building  sociefy  provided  that  mj  member 
might  withdraw  "  the  whole  or  any  portion  of  the 
snm  at  his  credit,"  after  giving  notice,  each  with- 
drawing members  to  be  paid  in  rotation  according 
to  the  priority  of  their  notices ;  and  also  that 
a  general  meetiiig  of  the  members  should  be  held 
annually  "for  orainary  business,"  at  which  a  re- 
port, statement  of  accounts,  and  balance-sheet 
should  be  submitted.  At  the  annual  general  meet- 
iDg  of  the  society,  held  in  1S82,  a  majority  of  the 
shareholders  adopted  a  report  by  the  directors, 
recommending  that,  in  oouseqneuce  of  the  depre- 
ciation of  the  real  pr(^>er^  on  the  security  of 
which  the  (nnds  of  the  society  were  invested,  a 
■nm  of  7a.  6d.  in  tiie  pound  aaoold  be  dedncted 
from  the  accounts  of  all  shareholders  and  placed 
to  a  suspense  account.  The  appallant, »  share* 
bc^er,  afterwards  gave  dne  nones  to  witiidtaw 
the  whole  <tf  the  sum  at  his  credit.  Held,  that 
the  resolution  of  the  general  meeting  wa«  ultra 
virts  and  invalid,  and  that  the  iqtpellant  was 
entitled  to  reoaive  the  whole  sum  standing  to  his 


credit  without  aay  deduction.   (Auld  v.  Glasgow 
Woridng  Men's  Building  Sooie^.}  .paga  77ft 

BUBUIi. 

Fees — Burial  board— New  cemetery. — Wher«  a  rector 
was  obliged  under  aeot.  33  of  the  ICetropolitan 
Burials  Act  1853  to  perform  the  services  in  the 
consecrated  portion  of  a  new  cemetery,  vested  is 
the  local  bur^  board,  the  Court  held  that,  though 
he  was  not  entitled  to  charge  fees  in  respect  of 
such  new  groond,  the  buriu  board  must,  if  they 
charged  any,  pay  them  over  to  the  rector.  In 
such  a  oase  where  property  is  involved,  the  Chan- 
cery Division  has  lurudiotion.  (Stewart  v.  Wwt 
Derby  Bnzial  Board.)   38» 

CABBIEB. 

Carriers  Act  Goods  left  at  reoeiring-hovat 
for  delivery  to  railway  company — larceny  1^ 
clerk  in  receiving-hoose  after  delivery  to  com* 
pany  —  Felonious  act  of  company's  servant.  — 
"Whore  a  railway  company  advertises  a  par- 
ti oul&r  reoeiving^uw  as  a  place  where  goods 
may  be  left  that  are  to  be  carried  by  them, 
the  clerks  in  the  service  of  the  proprietor  of 
the  receiving. house  are  their  Berrants,  and  the 
company  are  liable  for  the  full  value  of  an^  goods 
whatsoever  so  left  to  be  carried  by  them  if  such 
goods  are  stolen  by  one  of  such  clerks,  notwith- 
standing that  tiie  larceny  is  not  committed  until 
after  the  proprietor  of  the  receiving-hoose  has 
delivered  the  goods  to  the  railw»  comnun'. 
(Stephens  v.  The  London  and  South- Western  Bail- 
w«j  Company.)   22S 

Qratoitons  bailees — ^Loss  of  loggaa-e — ^liabili^  of 
r^way  company  —  Unreasonable  regulation.  — 
A  season-tioket  holder  on  a  railway  Between  B. 
and  K.  gave  his  bag,  whioh  was  otherwise  on- 
labelled,  at  B.,  to  a  porter,  and  saw  it  labelled  for 
£.,  and  put  on  to  a  barrow  with  other  luggage  to 
be  put  into  the  train.  He  travelled  in  the  train 
as  lar  as  C,  an  intermediate  station,  where  he  got 
ont,  and  he  onntinned  his  joomey  to  K.  by  tM 
ne:rt  train.  On  his  arrivu  at  his  bag  was 
missing,  and  he  tharenpon  sued  the  railway  oom- 
pauT  for  its  value.  As  a  season-tioket  holder  he 
had  signed  a  contract,  Inr  whioh  he  agveadtoabids 
by  the  regulations  and  b7«-laws  oi  the  oompany, 
and  by  one  of  such  regulations  the  oompany  gave 
notice  that  they  would  not  be  responaible  for  uiy 
passenger's  luggage  unless  fully  addressed  with 
the  name  and  destinatKm  at  toe  owner.  Held, 
that  such  regulatitm  was  unreasonable  and  invalid, 
beoaose  it  freed  the  oompany  from  liability  arising 
even  from  misocmdnct  or  felony.  Held,  also,  that, 
under  the  above  cdroumstanoes,  from  the  stations 
of  C.  to  K.,  the  oompany  would  not  have  been 
liable  as  common  carriers,  but  as  gratuitous 
bailees  only.  (Cutler  v.  The  North  London  Bail- 
way  Company.)   689 

Bailway  oompany  —  Alternative  rate  —  Notice  — 
Beaeonableneas  —  Cattle  —  Bailway  and  Canal 
Traffic  Act  1854.— M. ,  a  cattle  dealer,  signed  a  con- 
signment  note  for  oariiage  of  cattle  "  at  redooed 
rate,"  exonerating  the  nulway  company  from  lia- 
bility for  loss  or  damags,  except  by  wilfnl  negii- 
gence.  The  consignment  note  had  printed  on  it » 
statement  of  the  company's  two  rates— owner's 
risk  rate  and  company  s  risk  rate — between  which 
there  was  a  difference  of  10  per  oent.  The  cattie 
were  injured  in  transit,  but  not  by  wilful  negli- 
gence. Held,  that  M.  had  been  offered  a  bond 
fids  alternative  rate  of  carriage  npon  terms  j  ustand 
reasonable  within  seot.  7  of  toe  Bailway  and  Canal 
TraiBc  Act  1854,  and  oonld  not  reoover  from  the 
oompany.  Whether  aoonditionis  jnstandreastnt- 
able  within  the  Act  is  a  question  for  the  jndge, 
and  not  the  jury.  A  limitation  of  liability  by  » 
railway  company  to  151,  for  neat  cattle  (the  amooat 
ftxad  the  Ac6  is  not  rnirsssnnahla  if  it  does  not 
affeottMirUabililgrforwilfolne^igenoe.  Thoomw 
of  showing  that  a  condition  is  just  and  reasonable 
under  sect.  7  of  the  Act  rests  on  the  company. 
(Great  Western  Bailway  C(Bnpaiiy«.jlie(^f^J.|.  588 
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Xaihrar  omniMnj— Lien— ToUs— Tnoka— Bailwty 
CSauBM  Aet.— Seat.  97  trf  the  Swlway  Claame  Aot 
doe*  not  RiTe  a  imilway  company  an^  lieu  on 
tends  in  their  poweeriop  for  tolls  dae  in  raapeot 
of  ffoods  oarried  in  the  tntoki.  QforUi  C«ntel 
Wagp™  C01BPU17  V.  Huoliester,  ShcdBdd,  uul 
lineolnahire  Bulwtj  CcHnpan^.)   -poge  755 

CHABTTABLE  BEQUEST. 

firtaldiabment  o(  wnv  Utehen  and  oottagB  hoepital 
—Mortmain  Acta— Cy-prf*.  —  Teatator  directed 
that,  oat  of  a  certain  part  of  his  pore  peraonal 
«stue,  aadi  an  might  hj  law  be  bequeathed  to 
eharitable  parpoaes,  oertain  aame  of  money  should 
lie  aei  apart  aod  applied  in  the  eetablUhment  of  a 
soap  Idtchen  for  the  parish  of  S.,  and  of  a  oottage 
bofi^ital  adjoining  thereto,  in  snoh  manner  as  not 
to  Tiolate  the  Mortmain  Acts,  and  in  the  endow- 
ment of  eaohboroital.  The  mon^  waa  paid  into 
eonrt  in  an  action  to  administer  the  testator's 
perBcnal  estate,  and,  in  answer  to  an  inqniry 
directed,  the  diief  olerk  found  that  the  fond  could 
not  be  applied  in  auoh  manner,  in  aooordance  with 
the  directione  in  the  testator's  will.  Held,  that 
there  was  a  general  intention  shown  bj  the  tMtator 
to  benefit  the  poor  of  S.,  and  inasmnoh  as  the 
partienlar  mode  which  the  testator  had  directed 
for  doing  that  had  failed,  the  court  woald  execnta 
the  trust  cy-prit,  and  direct  a  eofaeme  for  that 
pnrpoae  to  be  sattied.   (Biaooe  0.  Jaekson.)  753 

Berried  woman — Gift  to  erect  church — Mortmain 
Act— Separate  estate. — A  married  woman  is  still 
incapacitated  from  giving  separate  property  b; 
will  for  the  erection  of  a  onnroh  under  43  Oeo.  8, 
a.  lOS,  the  disabili^  tmpoaed  hy  that  Aet  not 
hcring  been  repealed  hj  sect.  1  of  the  Married 
Women's  Property  Act.  (fie  Smith ;  Clements 
v.  Ward.)  850 

Semoteness — Gift  by  will  among  indefinite  charit- 
able objects — Power  to  nominate— Addition  ol 
power  to  nominate  among  definite  non-charitable 
objects. — Testatrix  beoneathed  to  trustees  the 
residne  of  her  personal  estate  upon  trust  (in/or 
alia)  ont  of  snch  part  of  her  said  personal  estate 
aa  the  law  permitted  to  be  appropriated  by  will  to 
chuitable  purposes  to  pay  certain  peouniary  legv 
oes  to  the  treasurera  of  the  reapeotiTe  charities, 
institntionB,  or  societies  hereinuter  mentioned," 
tolM  applicable  for  the  general  purposes  of  '*  such 
xespectiTe  charities,  institntionB,  and  societies." 
Then  followed  a  long  list  of  societies  and  institn- 
ti0ns,  including  "  the  Society  for  the  Protection  of 
Animals  liable  to  YiTiseotion,"  and  "the  Home  for 
LoetDogs."  bithe<q^inionofEu,  J.^tfaeforther 
oaasideTation  of  the  aotion  (55  L.  T,  Bep.  N.  S. 
S89),  all  the  societies  and  inetitntjons  named  were 
charities.  The  will  continued,  "and  upon  further 
trust  to  pay  and  distribute  all  the  residue  of  that 
p<»rtion  my  said  personal  estate  which  may  by 
laiw  be  mwopriated  by  will  tm  suoh  pnrpoae 
among  suod  cnaritiee,  societies,  and  inetitntums 
(inelnding  or  excluding  those  hereinbefore  men- 
tioned), and  in  snch  snares  and  proportions  as  S. 
abaJl  by  writing  nominate,"  and  if  3.  should  die 
bsfoxe  the  testetriz.  or  oonld  refuse,  or  for  a 
oertain  period  neglect  to  nominate,  or  his  nomina- 
tion should  notexnanstthe  moneys  arailable,  then 
amongst  snch  charities,  societies,  and  institntiona 
Mthe  brostees  of  the  will  should  nominate.  After 
llu  death  1^  the  testatrix  S.  in  writing  nominated 
158  obarities,  societies,  and  institutions  (not  In- 
diidinrthe  Society  for  the  Protection  of  AnimalB 
liable  to  Tivisection,  or  the  Home  for  Lost  "Dogs) 
to  receive  the  residue  in  nnequal  shares.  2£ay,  J. 
held,  that  "  charities,  societies,  and  institutions  " 
meant  charities,  charitable  societies,  and  charit- 
able institntionB,  and  that  the  pure  persons!^ 
most  be  distributed  on  the  footing  of  the  nomina- 
tion made  by  S.  •^  also  iiiat  the  Home  for  Lost 
Dogs,  being  an  institution  for  the  benefit  of 
ftTriwialu  useful  to  mankind,  was  a  ohariiy :  (55  L. 
T.  Bep.  N.  S.  388.}  Held,  on  appeal,  that,  assum- 
ing one  of  the  institutions  named  was  not  a  charity 
within  the  Act  of  Elisabeth,  yet  the  testatrix  had 
in  hat  ndnd  referred  to  thnn  all  as  oharitable 


societies,  and  in  the  gift  at  residne  to  be  distri' 
bnted  aocording  to  the  nomination  of  S.  had  re- 
ferred to  the  chuitable  purposes  already  indicated, 
and,  although  she  had  used  the  words  charities, 
societies,  and  institutions,"  she  had  in  her  mind 
oharities  of  a  nature  generally  dealt  with  by 
societies  and  not  merely  transitory ;  that  there 
being  a  ralid  gift  among  indefinite  charitable 
objects,  tiie  addition  of  certain  definite  objects 
not  charitable  did  not  make  the  gift  roid,  (Be 
Doaglas ;  Obert «.  Bantnr.)   ■foflw  788 

CHABTTT. 

City  of  London  Parochial  Charities  Act  1883— Pro- 
perty purchased  for  workhouse — Application  of 
income  in  aid  of  poor  rate. — By  35  Geo.  3,  o.  bd.,  a 
conveyance  of  oertain  laud  to  tmstaes  sppointod 
on  behalf  of  the  parishioners  of  B.  for  the  purpose 
of  building  a  workhouse,  was  oonfirmed,  and  it 
was  enaoted  that  snoh  oonveyance  should  be  an 
effectual  oouTeyanoe  to  the  trostees  for  the  use 
and  benefit  of  the  parish,  and  the  tmsteee  were 
required  to  boild  on  some  part  of  the  land  a  work- 
house. In  1837  a  poor  law  union,  including  the 
parish  of  B.,  was  formed,  and  the  workhouse, 
which  had  been  erected  on  the  land  purchased, 
was  for  some  time  rented  by  the  gnardians  for  the 
union.  The  rents  and  profits'  of  the  laud  from 
that  date  while  the  workhouse  was  used  by  ^» 
nnitm,  and  aftennrds  when  it  was  ^ven  up. 
were  applied  for  the  benefit  of  the  parish  in  aid 
of  the  poor  rates.  The  luid  whereon  the  work- 
house stood  was  subsequently  purchased  by  a 
railway  comply,  and  the  income  of  the  proceeds 
was  i4>plied  in  tne  sune  way  in  aid  of  the  poor 
ratee.  The  Charity  Commissionerfl,  prooeeding 
under  the  Ci^  of  London  Parochial  Charities  Act 
1883,  classified  the  property  as  general  charity 
property  under  aect.  5.  A  petition  was  presented 
nnoer  sect.  10  aaainBt  this  decision.  Held,  that 
the  property  had  been  acquired  for  the  nse  and 
benefit  of  the  parish,  wluch  was  a  charitable 
purpose,  and  that  the  decision  of  the  commis- 
sioners was  therefore  right.  (Re  St.  Botolph 
Without,  Bishopsgate,  Parish  Estates.)   884 

Gift  to  endow  private  chapel — General  charitable 
intention — Oy-prto. — A  settlor,  by  an  indenture 
dated  in  1867,  granted  to  trustees  a  tithe  rent* 
charge  of  3601.  a  year  issuing  out  of  oertain  lands 
in  the  parish  of  D.  for  the  following  trust,  namely, 
as  to  801.  upon  trust  for  tiie  payment  of  the  salary 
of  the  priest  in  the  private  chapel  built  by  th» 
settlor  adjoining  his  mansion  and  dwelling>IioDse, 
provided  that  each  priest  should  not  have  any 
other  ecoleHiastioal  or  pastoral  duty  except  such 
as  raif^t  appertain  to  the  visitation  of  the  tenants 
and  labourers  of  the  owners  of  the  L.  estates ;  and 
as  to  the  snm  of  101.  upon  trust  to  apply  tiie  same 
for  tiie  purpose  of  lighting  and  cleaning  the  said 
ehwel;  and  as  to  lOM.  upon  trust  for  the  teaohinv 
and  maintenance  of  ten  ooys  as  ohoristers  in  liw 
said  chapel  ;  and  as  to  801.  for  the  payment  of  the 
schoolmaster  •teaching  and  educating  the  poor 
boys  at  the  schoomouse  then  building  and 
intended  to  be  built  on  the  I*,  estate ;  and  as  to 
801.  for  the  payment  of  the  soboolmistress  teach- 
ing certain  poor  girls  at  the  sohoolhonse  on  tin 
L.  estate ;  and  as  to  101.  for  the  costs,  charges, 
and  expenses  of  keeping  in  order  the  said  schools 
and  four  almsbonses  for  the  poor  labourers  on  tiie 
L.  estate;  and  as  to  801.  for  the  support  and 
maintenance  of  snch  poor  labourers  as  should  be 
dwelling  in  oertain  four  almshoases  on  the  L. 
estate.  The  trusts  of  thisdeed  were  not  acted  on 
during  the  lifetime  of  the  settior,  exc^t  to.  a 
limited  extent.  The  chapel  on  the  L.  esute  was 
a  private  chapel,  and  had  never  been  consecrated 
or  dedicated  to  charity,  and  no  strangers  were 
allowed  into  it,  except  by  special  permission. 
Held,  that  the  court  could  not  impute  to  the 
settlor  any  intention  of  charity  independently  of 
the  L.  estate,  and  that  no  charitable  scheme  could 
be  sanctioned  by  the  court,  and  that  the  trusts 
declared  by  the  deed  were  void,  -^he  prope: 
paseed  unier  the  ssttl^^.j^^^^ij^, 
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suBncn  OP  cases. 


OOI.ONUI.  L4W. 
Canada— Considention  for  contract— Sale  of  alleged 
olaim.  —  There  is  no  differenoe  between  the 
French  law,  which  preTaila  in  Lower  Canada,  and 
the  Eng'Uah  lawf  on  th«  snbjeot  of  the  neoeantgr 
that  there  ibowd  bo  ralnable  omuideiation  for  a 
contract.  Any  benefit  to  tiie  auignee,  or  anj  Iom 
to  the  assignor,  is  snob  a  consideration;  and 
therefore  the  sale  of  an  alleged  olaim  against  a 
railway  company  for  serrices  rendered,  which, 
thongfa  not  admitted,  was  not  rejected  hy  them, 
was  held  a  ssfBeient  oonsideratian  to  support  an 
action  for  the  parahaM  moaiaj.  (HeQieeTy  v. 
Btusell.)   pogv  501 

Lower  Canada— Use  <rf  pnblio  way— Dedication- 
Condition  of  re-entty— Stat.  28yiot.  o.  72,  s.  10.— 
There  is  no  difference  between  the  law  of  Lower 
Canada  and  the  law  of  England  as  to  the  auffl- 
cicnoy  of  a  loiw-continoed  user  by  the  pnblio  of  a 
highw^r,  oonpfed  with  an  abandonmeot  of  right 
by  those  who  oonld  hare  diapoted  the  neer,  to 
■attain  the  pablio  right  at  common  law ;  bnt  there 
ia  this  distinotion,  that  in  Canada,  when  a  street 
or  road  becomes  a  pnblio  highway,  the  soil  is 
Tested  in  the  Crown,  if  there  la  no  other  pnblle 
tmstae^  or  if  tiiere  is  a  corporate  body  which  fills 
the  position  of  tnistee,  then  in  that  corporate  bot^ 
in  trnst  for  the  pnblio  nse.  In  1808  the  appellant^ 
pzedeoesaorfi  in  title  granted  by  deed  to  the  magis- 
trates ot  Montoeal  a  piece  oi  land  for  a  poblie 
market-plaoe,  aabjeot  to  a  condition  of  re-entry 
shonld  tiie  luid  erer  be  tnmed  to  other  oaes  than 
that  of  apnblio  market-place.  In  1M7  the  market 
was  removed ,  and  the  land  was  oonverted  into  a 

Eblio  square  by  the  corporation  of  Uontreal,  who 
i  snoceeded  to  the  powers  and  rights  of  the 
nagistratoB.  In  1852  the  representatire  of  the 
original  grsntora  iostitnted  an  action  against  the 
ooiporaUon  on  the  condition  in  the  deed  of  1808, 
which  was  diamiiwed.  In  1865  the  land  was  refis- 
twed  aa  a  pnblio  sqnare,  under  the  Canadian 
statute  of  23  Tiot.  o.  72,  s.  10,  anb-sect.  6,  as 
baring  been  enjoTod  by  the  pablio  for  more  tiian 
ten  years  as  a  pnbUc  way.  In  1876  the  appellant 
commenced  the  present  action,  to  hare  it  declued 
that  he  was  proprietor  of  the  greater  part  of  the 
land  in  qaestion,  and  for  rents  and  profits  aa 
from  1847.  Held,  that  the  action  oonld  not  be 
maintained.   (Chavigny  de  la  Chevrotiire  v.  The 

City  of  Montieal.)   3 

Katal— Action  to  set  aside  poiohaie  bj  exeoator — 
Bight  to  sae — Estoppel. — ^The  dootrines  and  roles 
of  equity  recogmsed  by  the  law  of  Katal  do  not 
differ  from  those  of  the  oonrts  in  England . 
Where  aa  ezeontor  cannot  sne  because  his  own 
acts  and  conduct  with  reference  to  the  testator's 
estate  are  impeached,  relief  which,  as  against  a 
stranger,  oonld  be  soaght  by  the  executor  alone, 
may  he  obtained  at  the  suit  of  a  party  beneficially 
interested  in  the  proper  performanoe  of  his  doty. 
Where  the  creditors  of  a  testator  knew  that  a  eaJe 
of  his  estate  by  the  execator  to  himself  was 
impeachable  in  equity,  but  took  no  steps  to  set  it 
asids,  and  received  diTidenda  on  their  claims  out 
of  the  porcbase  money :    Held,  that,  on  the 

nrohaae  beii^  set  aside,  they  were  not  estopped 
m  cluming  what  was  due  to  them,  after  ginng 
credit  for  the  diTidends  received,  in  priority  to  a 
legatee  of  the  debtor.  (Beningfield  v.  Baxter.) ...  127 
Kew  South  Wales- Bailw^  vatee- "Colonial" 
wine — Meamsg  of  term. — By  the  merchandise 
rates  for  the  railways  of  a  colony,  issued  under 
the  sanction  of  the  Qovemment,  "  colonial  "  wine 
was  to  be  carried  at  a  lower  rate  than  other  wine. 
Held,  that  the  word  "colonial"  could  not  be  re- 
stricted to  the  produce  of  the  colony  in  which  the 
regulations  were  in  force,  but  included  the  produce 
of  any  colony.  (Commiuionera  for  Bail  ways  v. 

Hyhuid.)  896 

^ebeo— Transfer  <tf  ahaxesheld  "  intnui"— Notice 
to  transferee— CotRin<nce?iMnf  de  prtuve. — There 
is  no  principle  of  the  law  of  the  province  of  Quebec 
which  forbids  that  property  should  be  placed  in 
the  name  of  a  petmm  with  a  simnltaaeoua  notice 


that  his  power  over  it  should  not  be  absolute  but 
rMtricted.  A.  h^d  shares  in  a  company  in  trust 
for  the  respondent.  He  transferred  the  shares, 
without  the  knowledge  or  consent  of  the  respon- 
dent, to  the  msuager  of  the  appellant  bank,  in 
trust  for  the  bank,  an  security  for  a  persimal 
advance  to  himself.  The  transferee  waa  aware 
that  fi.  held  the  shares  upon  aa  undisclosed  trust, 
bnt  did  not  know  who  uie  cattui  qtis  truat  was. 
Held,  that  there  was  a  duty  upon  the  bank  to 
decline  to  aooept  the  transfer  until  they  had  asoer* 
tained  that  it  was  authorised  by  the  nature  of  B.'8 
trust,  and  that,  in  the  absence  of  any  such  inquiry, 
they  could  not  retain  the  e hares  against  the  prior 
title  of  tiie  reepondent.  (Bank  ot  Jfrmtreal  o. 

-     r.)   iwj«aw 


COLONT. 

AotioB  on  English  Judgment  —  J<^tKler  of  defen- 
dants—Tmatees— Practice  of  courts  of  Jersey. 
—  In  an  action  upon  au  English  judgment 
brooght  in  the  court  of  a  oolony  it  is  not  com- 
petent ta  sue  other  persons  jointiy  with  the 
debtor,  and  to  obtain  a  judgment  against  them  for 
payment  of  the  debt,  merely  on  the  ground  that 
thev  hold  as  trustees  proper^  of  which  the  debtor 
is  tite  beneficial  owner.  The  practice  of  the  oonrt 
of  a  oolong  cannot  be  appealed  to  in  support  of  a 
oonstmction  of  a  judgment  other  than  that  which 
the  Judical  Committee  denn  to  bo  the  natural  oon- 
rtniction.   (Hawksford  and  another  v.  Qifford.)...  82 

COMMOy  LANDS. 
Indosure — Charitable  trust — Purchase  by  railway 
— Division  ot  fund  in  oonrt. — By  a  private  Inclosnre 
Act,  passed  in  1808,  for  dividing,  allotting,  and 
inclosing  certain  commonable  lands  and  wasta 
grounds  in  the  parishes  C.  and  H,,  which 
recited  that  such  waste  grounds,  if  divided  into 
specific  shares  and  allotted  in  severalty,  would  be 
more  convenient  to  the  owners,  aommissioners 
thereby  i4>pointed  were  required  to  allot  to  the 
lords  of  the  several  manors  where  the  waste 
gronnds  were  sitnated,  in  trust  for  the  ooenpiers 
for  the  time  being  of  all  such  cottages  containing 
less  than  one  acre  each  aa  were  erected  on  ancient 
aites  or  had  been  erected  more  than  fourteen  years, 
in  lien  of  their  rights  or  pretended  rights  of  enttiiv 
and  binding.  Held,  that  tho  Berlin  divorce  waa 
turves  witmn  the  district  oomprised  in  the  Act,  cer- 
tain portions  of  such  waste  grounds  for  a  turf 
oommon ;  and  the  management  of  such  allotments 
waa  vested  in  the  lovds  <d  the  eeveral  manors  and 
the  ehurehwardens  and  overseers  of  the  poor.  And 
the  commiaBionerB  were  required  to  allot  an 
eighteenth  part  of  the  residue  <^  the  said  waste 
grounds  intended  to  be  divided  and  aUotted  to  the 
Beveral  lords  of  the  said  manors  in  full  compensation 
for  their  rights  in  the  soil  of  the  waete  gronnds 
which  within  such  manors  should  be  awarded  by 
the  commissioners  to  be  divided  and  allotted. 
By  an  award,  made  in  1806,  a  turf  oommon  was 
allotted  for  the  use  of  the  cottages  mentioned  in 
the  Act.  In  1886  part  of  the  turf  common  was 
sold  by  the  lord  of  the  manor  to  the  L.  and  S.  W. 
Bail  way  Company  for  the  purposes  of  their  under- 
taking, and  the  purchase  money  waa  paid  by  him 
into  court  under  the  Tnistee  Belief  Act.  The 
fund  in  court  was  claimed  by  the  lord  of  the  manor, 
by  the  owners  of  the  cottages,  by  the  oocnpierB  of 
the  cottages,  and  by  the  Attomey-QenersJ.  Held, 
first,  that  the  tnut  in  favour  of  the  ootiages, 
being  in  lien  of  pre-existing  rights  of  a  private 
natare,  was  not  a  charity.  Seoondly,  that  tiie 
owners  of  the  cottages  were  not  entitied  to  any 
part  of  the  fund.  Thirdly,  that  the  claims  of  the 
lord  of  the  manor  were  not  excluded  by  the  com* 
pensating  clause,  as  such  compenaation  was 
limited  to  landa  allotted  in  severalty.  Fourthly, 
that  the  lord  of  the  manor  was  entitled  to  the 
beneficial  interest  in  the  soil  of  the  turf  oommon 
subject  only  to  the  limited  trnst  in  favour  of  the 
occupiers  of  the  cottages,  and  that  the  fund  ought 
to  be  dirided  on  that  footing,  and,  as  far  as 
possible,  in  aooordance  with  we  jptooednze  pre- 
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DeboBttire — ^! 

MMti — Priori^— ^Ught  of  debontoze-hoiden  to 
TMMmr— Pnwtioe — Aioeiidm«nt.— Br  isdentore 
of  Hba  Vnh  Not.  1886  th«  P.  oompftay  udgned  to 
H.  MTonl  iteniB  of  proper^,  ^nther  oomprisiiv 
til*  wholo  QodertaKiiv,  for  40001.  Some  of  the 
iftoma  were  inolnded  ia  two  mortgages  whioh  were 
TSBtod  in  H.,  ud  a  part  of  the  pnrehaae  mon^ 
ma  retained  17  H.  in  ■atiaCaotum  thataof .  m 
indentoze  ot  the  18th  Not.  H.  leased  tlie  pnrohaaea 
^nnisea  to  the  oonpanT  upon  a  weekly  tananey. 
On  the  22nd  Deo.  H.  determined  the  teaanoy. 
At  tira  date  ot  ^ese  traneaotioDe  the  oompanj 
liad  no  fend*  to  earry  on  iti  bnsinees,  and  on  tiw 
32nd  Jan.  1887  it  wita  ordered  to  be  wound-up. 
On  tiie  87th  Jan.  1887  the  plaintiff,  on  behalf  of 
mil  debentnre-holders  of  the  oompany,  iuaed  a 
writ  against  H.,  the  company,  and  the  directors, 
claiming'  a  declaration  uiat  the  indsntBre  of  the 
17th  Not.  mighi  stand  onl^  aa  seoority  for  40001., 
and  an  injonction  restraioinfr  H.  from  parting 
with  the  property  therein  comprised,  and  Herred 
notioe  of  motion  for  an  injnnotion.  Atthe  hearing 
of  the  motion  the  plaintiff  asked  leave  to  amend 
the  writ  by  adding  a  claim  for  a  receiver.  Held, 
that  the  amendment  ought  to  be  allowed,  notwith- 
standing that  it  changed  the  nature  of  the  action ; 
that  the  transaction  of  the  17th  Not.,  being  a  sale 
of  the  whole  undertaking,  was  aabject  to  the 
right  of  the  debenture-b^ders  to  apol^  to  the 
court  for  a  reoeiTer,  and  that  the  plaintiff  bad 
made  out  »,primd  facie  case  for  the  protection  of 
the  oonrt.  and  was  consequently  entitled  to 
reattain  the  defendant  H.  &om  parting  with  the 
property  of  the  company  until  the  trial,  otherwise 
than  in  the  ordinary  oonrse  of  business  of  the 
company ;  subject,  howerer,  to  the  rights  of  the 
defendant  nnder  the  mortgages  aahBistiug  at  the 
date  of  the  sale.   (Hnbbuok  r.  Helmi.)   282 

Directors— Payment  of  dlreetors  to  ^emselTes  of 
remuneration  out  funds  of  company — Articles 
of  aasoetation — Bepayment. — It  was  provided  by 
one  of  the  articles  of  aseooiation  of  a  company 
tint  the  directors  should  not  receiTe  any  remnne- 
jation  for  their  servioes  in  any  year  until  the 
members  should  have  reoeived  a  dividend  for  that 
year  of  5  per  cent,  on  tbe  amount  paid  on  their 
ahares,  and  that  then  the  directors  should  be 
paid  for  that  year  such  sum  as  the  oompany 
ahonld  in  general  meeting  determine.  "Hie 
articles  also  provided  that  tbe  directors  should  be 
indemnified  out  of  the  funds  of  the  company  all 
e^Mnses  incurred  by  them  as  directors.  The 
oompany  never  paid  any  dividend,  and  was  on  the 
17tfa  April  1886  ordered  to  be  wound-op.  Before 
the  order  for  winding-up,  at  a  genenu  meeting 
held  OD  tiie  »th  Feb.  1885,  at  wbioh  some  of  the 
direotors  were  present,  a  reeolntion  was  passed 
allatting  a  sum  of  10001.  to  tbe  direotors  for  their 
•erviees  for  the  year  ending  the  Slat  Dee.  1884, 
On  the  17th  Feb.  1885  four  of  the  seven  directors 
held  a  meetiiig  and  passed  a  reaoluticm  dividing 
the  lOOOt.  among  the  body  of  directors  in  certain 
proporttors.  At  another  meeting  in  March  the 
direotors  puaed  a  resolution  sanctioning  certain 
bills  for  their  expenses  '*  as  settled  by  tm  resolu- 
taon  of  Feb.  17."  On  summons  by  the  ofBoial 
liquidator  asking  that  the  seven  directors  might 
be  held  Jmntly  and  severally  liable  to  refund  the 
ICON.,  sjid  for  an  order  of  payment :  Held,  that 
tite  article  of  association,  sayii^  that  ti»  direot(Mca 
were  to  receive  no  remuneration  until  a  dividoid 
bad  been  paid,  had  been  bn^en,  and  the  directors 
were  jointly  and  severally  liable  to  repay  the 
money  with  interest  at  4  per  cent.  Order  for  pay- 
nent  witiiin  one  month  and  costs.  [Re  Whiteluul 
Court  limited.)   280 

Diafaribntion  of  assets — Stockholders  and  holders  of 
partly-paid  shares.— By  virtue  of  diverse  Acts  of 
Parliament  and  oontraots  the  capital  of  an  Indian 
xwQw^  eompaaj  vas  raised  by  the  iasna  ot  2fH. 


shares  and  stock,  with  a  guaranteed  dividend  of 
51.  per  oent.  In  1870  a  large  issue  of  shares  was 
made ;  and  the  cnbseribsrs  had  tiie  option  of  pay- 
ing in  full  and  taking  stock,  or  of  paying  5t.  only 
on  each  201.  share,  and  remaining  liable  for  the 
other  151,  as  and  when  required  by  the  company. 
In  1885  tiie  uniertaking  of  the  oompany  was  pur- 
diased  1^  the  OoTemment  for  14,008,1241.  8«.  3d. ; 
and,  aoowding  to  the  terms  of  a  special  Aot,  a 
sum  was  set  apart  to  be  divided  between  the 
stookholderB  and  shareholders  of  tbe  company 
according  to  their  respective  rights.  The  capitu 
of  the  oompany  consisted  of  11,010,1601.  stock, 
arising  from  converted  201.  shares,  and  14,832 
shares  of  201.  each,  upon  which  only  51.  per  share 
bad  been  paid.  Held,  that  the  essential  term  of 
the  contract  between  the  shareholders  and  the 
oompany  when  thev  elected  to  pay  51.  per  share 
was,  that  they  could  not  pay  up  the  other  151.  at 
their  option,  but  only  when  fnrtfaeT  capital  was 
required  by  the  company  ;  that  such  unpaid 
amount  ooold  not  be  oonaidered  as  part  of  the 
capital  of  the  company :  and  that,  therefore,  tbe 
holders  of  stock  and  the  holders  of  partly-paid 
shares  were  entitled  to  have  the  money  in  question 
divided  between  them  rateably  in  proportion  to 
the  amounts  paid  by  them  respectively ;  so  that 
each  holder  of  201.  stock  would  receive  four  times 
as  much  as  each  holder  of  a  201.  share  upon  whidi 
51.  had  been  paid  up.  (Sbeppard  v.  Toe  Scinde, 
Funjaub,  and  Delhi  Bailway  Company.)  paga  180 

Fully  paid-up  shares— Be^riattation  of  contract- 
Companies  Aot  1867,  a.  25.  —  By  an  agreement 
dated  the  SSth  Nov.  1885,  made  between  WUliam 

Pool  and  tbe  Tunnel  Mining  Company  Limited, 
the  oompany  agreed  to  purchase  from  Fool  a  lease- 
hold mine  in  Cornwall,  and  certain  mining  plant, 
for  5001.  in  cash  and  1000  fully  paid-up  ^ues  of 
II.  each,  the  money  to  be  paid  and  the  shares 
allotted  on  the  conveyance  of  the  lease  to  the 
oompany.  The  oon^ny  had  been  incorporated 
on  the21stNov.  1885.  I^e  agreement  recited,  and 
was  made  in  pursuance  of,  ao  agreement  made  by 
Pool  with  trustees  on  the  part  of  tbe  company 
before  its  incorporation.  On  the  I2th  April  1886 
Pool  attended  a  board  meeting  of  the  directors, 
at  which  they  allotted  him  lOUO  shares,  and  signed 
and  handed  to  him  for  the  purpose  of  reeistra^on 
an  agreement  dated  that  day,  by  whioh  the  former 
agreement  waa  recited,  and  it  was  agreed  that 
shares  numbered  9001  to  10,000  should  M  issued  to 
him  as  partly  paid-up  as  the  consideration  to  be 
paid  to  him  nnder  toe  former  agreement.  The 
meeting  was  held  too  late  for  this  agreement  to  be 
registered  the  same  day.  It  was  registered  on  the 
fol  lowing  day.  Held,  that  the  issue  of  the  shares 
and  the  registration  were  part  of  the  same  trans- 
action, and  therefore  tfye  agreement  had  been 
registered  at  the  issue  of  the  shares  within  the 
meaning  of  the  Companies  Act  1867,  s.  25.  (As 
The  Tunnel  Mining  Company  Limited  ;  Pool's 
oase.)  822 

lame  of  partly  paid-iq>  share*— Ominion  to  fllo 
oonttaot— Abaenoe  <tf  written  oontraot— Bectifloa- 

tiou  of  register. — A  oompany  was  formed  in  187S 
to  take  over  the  business  of  an  engineering  firm. 
The  shares  in  the  company,  which  were  of  1001. 
each,  were  issued  to  the  partners  in  the  old  firm 
and  their  nominees  only.  The  assets  at  the  firm 
were  valued  at  a  price  which  amounted  to  781.  on 
each  of  the  1001.  shares,  whioh  were  aocordmgly 
treated  as  being  paid  up  to  tbe  extent  of  781.  each. 
No  contract  was,  however,  filed  with  the  Begis- 
trar  of  Joint  Stock  Cominniea  under  the  Com- 
panies Aot  1867,  s.  25,  previously  to  the  issue  of 
the  shares,  and  there  had  in  fact  been  no  oontraot 
in  writing  to  treat  the  shares  as  partly  paid-up. 
Tbe  shareholders  moved  to  have  the  register  of 
members  rectified  by  osnoeUing  the  old  shares  in 
order  that  a  contract  might  be  filed  and  the 
shares  re-issued  to  them.  Held,  that  the  existing 
debts  of  the  company  must  be  provided  for  and 
a  proper  contract  in  writing  entered  into  before 
the  order  could  be  made.   (Be  Darlington  Fone 

Company  Limited.)    ^r\rfl  r>'^ 
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Practice — I>obeBtnT«-holden*  sation — Jndfment  for 
•iDonnt  dne. — In  an  aotion  br  a  dflbentnre-hidder 
on  balwlf  at  himself  and  all  othet  debentnre- 
hold«rfl  of  the  Bune  series,  the  oonrt  will  make  » 
dMlftration  that  the  debentore-holders  are  entitled 
to  rank  as  jod^ment  creditors  of  the  company  for 
the  amounts  dne  on  their  debentores,  and  will 
extend  the  powers  of  a  receiver  of  aU  the  propertj 
oomprised  in  the  debentores,  appointed  in  the 
aotion,  so  as  to  inolnde  all  property  of  the  com- 
paaT  not  comprised  in  the  debentnres  which  ooold 
be  taken  in  execntion.  (Hope  v.  Croydon  and 
Norwood  Tramways  Company.)  paga  822 

—  Bednction  of  capital  —  Notice  to  creditors 
— AdvertiBement  of  presentation  of  petition—In 
OMea  of  petitionfl  for  the  tednotion  of  the  capital 
of  a  company  by  writing  off  capital  which  hae 
been  lost,  the  comt  does  not  nniformly  and  as  a 
nuktter  of  conree  dispense  with  advertisement  of 
the  presentation  of  the  petition,  even  althooeh  it 
be  stated  that  tiiere  are  no  creditors.  Bat  where 
there  was  evidence  that  a  proposed  redaction  of 
oapital  would  not  involre  the  dimination  of  any 
liability  of  the  shareholders  in  respeot  of  nnpaid 
c^itfu.  and  that  there  were  no  creditors  of  the 
company  except  for  small  current  aocoants,  the 
Conrt,  in  its  discretion,  dispenaod  with  the  adrer- 
tiaonMit  of  the  petition  to  confirm  resolntions  tor 
a  rednotaon  of  the  capital.  {Be  The  E.  C.  Powder 
Compu^  limited.)   610 

Promoter — Principal  and  agent — Porehase  by  syndi- 
cate—Besale  to  a  company — Secret  profit— -Action 
for  retnm  of  profit — Impoesibility  of  retnming 
Babjeot>matter — Liability  to  account. — In  Feb. 
1878  fonr  perscsts  pnrohaaed  a  leasehold  mine  for 
fiWW.,  with  the  view  of  reselliue:  itat  a  profit  to  a 
company  to  be  formed.   The  parchose  was  oom- 

Sleted  on  the  17th  March  1873.  On  the  4th  April 
378  they  entered  into  aproTiaional  oontraot  with 
a  trustee  for  an  intended  comrany  f or  the  sale  of 
tiu  mine  to  the  company  for  i8,000t.  in  cash.  On 
ibe  8th  April  1873  the  company  was  registered 
nnder  the  Companies  Acts,  itsprincipal  object,  as 
stated  in  its  memorandum  of  association,  beinr 
the  purchase  of  the  mine.  The  arlioles  adopted 
and  ratified  the  contract  of  the  4th  April  1873, 
and  three  of  the  vendors  were  named  in  the 
articles  as  directors.  The  Tendon  placed  the 
whole  of  the  share  capital,  chiefly  by  sides 
in  the  market,  before  the  incorporation  of  the 
company  ;  and  on  the  9th  April  the  vendors  paid 
to  the  company  the  whole  amount  of  the  share 
oapital.  On  the  same  day  tfae  shares  were  allotted 
in  accordance  with  lists  handed  in  by  the  vendors, 
and  the  vendors  were  paid  their  purchase  money 
of  18,0001.  The  oontraot  of  the  Ist  Feb.  1873  was 
not  disclosed  to  the  company.   In  1882  thecom- 

Kny  went  into  voluntary  liquidation,  and  abont 
ly  1883  the  above  transactions  became  known  to 
the  company.  In  Jane  1888  the  company  allowed 
jadgment  by  default  to  go  against  them  in  an 
aotion  1^  the  lessor  to  recover  possession  of  the 
mine,  hx  1884  tiie  oompany  oommenoed  aotions 
against  the  executors  of  two  deceased  vendor* 
and  the  two  snrvivlnff  vendors  to  recover  the 
secret  profit  made  by  the  vendors  on  their  sale  to 
the  company,  on  the  ground  that  they  stood  in  a 
fiduciary  poaitipn  to  the  oompaDT  at  the  time 
they  bonght  the  ndne.  Stirling,  X.  held  fhat,  ae 
tiie  evidence  failed  to  show  that  the  vendors,  at 
the  time  they  bouirht  the  mine,  were  promoters  of 
in  a  fiduciary  position  to  the  company, 
tliey  were  not  liable  to  refund  the  profit  thnr 
had  made  on  the  traoeaotion :  {SS  L.,T.  Bep.  N.  S. 
284;  84  Ch.  Div.  398.)  Held,  on  appeal,  that,  as 
the  vendors  had  (booght  on  behalf  of  themselves 
and  not  on  behalf  of  the  intended  company, 
they  were  not  liable  to  refund  the  profits ;  and 
that,  even  it  there  had  been  groonds  for  setting 
aside  tiie  purchase  to  the  company  while  tiie 
oompony  was  a  going  concern,  as  reacission 
had  become  impossible  no  relief  in  that 
lespeot  oonld  be  nren.  (IsKbrwell  Hlning  Ctmi- 
V.  Brookes  riadywell  Mining  Companj  v. 
Bnggaaa.)  877 


Prospectus  —  MisrepresentationB  —  Application  for 
resoission  of  ooutroct  to  take  sharra — Anterior  sale 
by  8hareb<dder  of  some  of  the  shares  taken— Serer- 
able  contract. — Where  a  shareholder  in  a  company 
has  sold  some  of  the  shares  originally  taken  by  cum, 
he  is  not  thereby  deprived  of  his  right  to  have  the 
contract  (which  is  a  severable  one)  rescinded  as  to 
the  renidnder  on  the  ground  of  fraudulent  mis- 
representationa  in  the  oompany's  proepeetns, 
provided  that  the  shares  sold  were  pwted  with 
before  the  fraud  was  discorered  by  the  shar»- 
holder.  (Be  The  Mount  Morgan  (West)  Gold 
Mine  Limited ;  £7  parte  West.)   page  623 

 Misrepresentations  —  Suppression  of  material 

facts  —  Iteference  to  reports  —  Bectifioation  at 
roister  of  shareholders.  —  The  prospeotas  (tf 
a  mining  company,  registered  under  the  Com- 
panies Acts,  contained  statements  which  were 
based  upon  a  report  appended  to  the  piospeotoa, 
and  made  by  the  vendor  to  the  company,  oonoem- 
ing  the  mining  property  sold  by  him  to  It,  which 
was  sltnate  in  British  fiurmah.  upon  an  engineer 
being  subseqaently  sent  out  by  the  company  to 
work  the  mine,  the  vendor's  report  was  found  to 
be  absolutely  nntme,  and  the  mine  was  shown  to 
be  an  entire  failure  and  utterly  worthless.  Bely- 
ing npon  this  information  as  to  the  property 
afforded  by  the  compaivy's  mining  engineer,  a 
shareholder  utplied  to  have  his  name  removed 
from  the  register  of  members  of  the  company  on 
the  ground  of  misrepresentations  in  and  suppres- 
sion material  facts  from  its  prospeotua.  Held, 
that  the  promoters  of  the  company  had  not 
guaranteed  the  truth  of  lite  vendor's  report,  nor 
were  they  the  perMms  by  whom  the  shareholder 
had  been  deceived;  that  the  shareholder  was 
aware  of  all  the  oircnmstaoces  frtun  the  first,  and 
knew  as  much  as  the  promoter  did,  and  he  had  no 
right  to  be  pat  in  a  better  position  than  the  other 
ehareholders ;  and  that  therefore  his  application 
must  be  refused.  (Re  The  British  Burmah  Lead 
Company  Limited ;  Ex  parte  Tickers.)  81& 

BemoVal  from  roQster — Power  to  restore — Carrying' 
on  business.— The  court  has  power  under  the 
CompanieB  Act  1880,  s.  7.  sub-sect.  S,  to  order  the 
name  of  a  company  which  has  been  stmok  off  the 
register  to  be  restored  thereto,  although,  at  the 
time  of  the  striking  off,  the  company  is  only 
carrying  on  business  for  the  purposes  of  a  vcdun- 
tary  w^iding^up.  (Be  Ontlay  Assurance  Sooietj 
Limited.)  ...  T.   T!^.  477 

Shareholder  —  Bescission  —  Misrepresentatiou  — 
Insolvenoy  of  company — Time  for  orineing  action. 
— Upon  an  application  by  a  shareholder  for  re- 
scission of  his  contract  on  the  ground  of  fraud,  it 
is  not  necessary  to  prove  that  the  nusstatements 
complained  of  were  the  sole  indneementr  to  enter 
into  the  ocmlmit.  The  right  of  such  shareholder 
to  resoission  is  not  barred  by  the  mere  fact  that 
the  company  is  unable  to  meet  its  engagements  at 
the  time  when  he  repudiates,  if  he  has  no 
knowledge  of  the  fact.  (Be  London  and  Leeds 
Bank;  jWporte Carling.)   11& 

Shores — Equitable  mortgage — Deposit  of  certifi- 
cates— Priority — Articles  of  association— Lien  of 
company  on  ^isres  for  money  due  from  share- 
holder.— The  articles  of  association  of  a  company 
registered  under  the  Companies  Act  1862  provided 
that  the  company  sboald  have  "a  first  and  per- 
manent lien  and  charge  available  at  law  and  in 
equity  ' '  on  every  siiare,  for  all  debts  dne  from  the 
shareholders  to  the  company,  A  shareholder 
deposited  the  certificates  of  his  shares  witii  hia 
bankers  as  security  for  the  balance  then  dae  from 
him  to  them  npon  his  current  aooount,  and  notioe 
of  the  deposit  was  Siven  to  the  company.  Held, 
tbatthedootrineof  fiopIniuDn  v.  Bolt  (&L.T.  Bep. 
N.  S.  90 ;  9  H.  of  L.  Cas.  S14)  applied,  and  that 
the  company  could  not  claim  a  lien  on  the  shares 
in  priority  to  the  bankers  in  respect  of  moneys 
which  had  become  due  from  the  shareholder  to  uie 
company  after  notice  of  the  deposit  of  the  verti- 
ftoates  with  the  bank.  (Bradford  Banking  Com- 
pany V.  Briggs  and  Co.)   r^r\r\Mty 
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Bnsncn  or  cases. 


irnre^steEed  debflntorta — Foeitioii  of  direotor.  — 
Hm  eff oot  of  uot.  4S  <^  the  Compaaios  Act  186S, 
raqBiriaviintfUtar  of  mortgagea  to  be  kopt,  and 
inmoaiiV  •  penBltj  for  oon-ra^atratioii,  is  not  to 
nutke  u  oaregictored  oh«m  in  faroor  of  a  direo- 
tor, or  other  offiou  of  the  oompuiT,  Toid  aa 
•SHBst  the  general  oreditora.  (Wright  v.  Horton 
Midothsts.)   .pags  78S 

WnrDiNChVP. 

JHstren  for  rent — Hoose  in  oconpatlon  of  nnder- 
teaumta—Debentnre-holdeTR.  In  Joly  1884  the 
landlord  of  certain  pnipert;  leased  the  same  to  a 
ctompanjfortwentr-one  yearaat  a  rent  of  40001.  per 
annnm.  The  lease  contained  a  oorenant  against 
aaaignment  trithont  the  landlord*!  oounnt,  and 
ftlso  the  nenal  power  of  re-entry  on  nonpayment 
of  rent  or  breaen  of  ooTenant,  or  if  tho  oonapany 
BboBld  go  into  lignidatioo.  In  Uarcb  1885  tiie 
company  na  ordered  to  be  wonnd-nxi.  At  that 
time  arrears  of  rent  vere  owing  to  ue  landlord, 
amoontanir  to  25001.  A  scheme  of  reconstraotion 
me^  faowerer,  aettled.  and  the  company's  noder- 
taking,  bnaineaa,  and  effeots  (inolndtne  the  lease) 
were  pnrohamd  by  a  new  company.  Tne  landlord 
was  party  to  an  agreement  by  which  he  recognised 
mdh  porchaae ;  and  the  new  company  agreed  to 
par  mm  the  rent  in  arreor,  and  also  '^all  snb- 
■eqnent  rent  acoving'  dne  under  tiie  lease  in 
manner  therein  proTided."  The  arrears  of  rent 
were  dnly  paid.  The  new  company  iasned  deben- 
tores  <Aaiging  all  their  property  to  a  mnoh  larrer 
amount  than  the  Tahie  <a  the  fnmitnre  in  the 
henmt.  In  April  1886  the  new  company  was 
ordered  to  be  wonnd-np.  It  then  appeared  that 
the  lease  had  neTsr  been  assigned  to  the  new  oom- 
pany.  At  the  date  of  the  winding  op  of  the  new 
oomiiaay  arrean  rent  were  ow&g  to  the  land- 
lord anioanting  to  40001.  Held,  iiuA  the  fnmitue 
beiiv  mw^raged  to  the  debentore-holdere  for  more 
than  its  ralne,  it  did  not  belong  to  the  company, 
amd  tiie  landlord  was  entitled  to  distrain  npoB  it. 
Held  also,  that  tiie  landlord's  right  vaa  not 
affected  by  the  debentnre-holdera  offering  to  re- 
lease their  seaniity,  and  stand  as  general  ermlitors. 
It  was  agreed  between  the  liquidator  and  the  land- 
lord that  the  former  should  sell  the  famiture  and 
paj  Hut  prooeeda  of  the  sale  "leas  ibo  aootion 
oharges "  into  ooort.  Held,  that  the  Hqaidator 
was  not  entifled  to  dedoot  his  own  costs  and 
charges  of  oar^riug  oat  the  sale.  (Rs  The  New 
Citj  ConstitationaJ  Clnb  Company  Limited ;  Sst 
part*  Pnrsaell    792 

OenenJ  Uen.—In  1876  an  agreement  was  entered 
into  between  the  L.  Coal  Company  and  the  Q.  W. 
Bailway  Compaiv,  by  wldoh  coala  oonaigned  by 
the  ooal  company  were  carried  to  a  ^' ledger 
aooomit,"  one  condition  of  which  was,  that  the 
gooda  and  waggons  belonging  to  or  sent  by  the 
pemon  haTin|r  a  ledger  aoconnt  ahonld  be  sabjeot 
to  a  general  hen  in  laToor  of  the  railway  company 
for  aU  moneya  dne  to  them,  &o.,  from  snoh  person 
on  any  aooonnt,  snch  lien  to  take  effect  imme- 
diately after  the  failore  of  payment  on  demand 
any  sums  appearing  to  be  dne  on  the  ledger 
account ;  "  in  caae  oif  bankruptcy,  insolTency,  or 
Btopj«ge  payment,  anoh  lien  to  take  effeot  im- 
maoiaitaly  for  any  anm  appearing  due  in  the  books 
of  the  company,^'  with  a  right  to  sell  sacJli  goods 
and  waggons,  and  out  of  the  proceeds  to  retain 
the  sums  dne.  The  coal  company  became  in- 
•olvent,  and  on  the  16th  Deo.  1885  apetitton  was 
pneentod  for  windin^npi  and  in  Feb.  1886  an 
ovder  to  irind-np_  was  made,  uid  on  the  20Ui  Jan. 
fbUowing  a  prorisional  liquidator  was  appointed. 
"When  tu  petition  was  presented  the  coal  company 
ma  indebted  to  the  railway  company  in  respnst  of 
ehanea  fw  freight.  Of  the  fifteen  waggons  in  use 
hj  w  coal  company,  and  employed  m  carrying 
Aoal  over  the  railway  oompany's  line,  nine  had 
been  reoeiTcd  by  the  railway  company  prior  to 
nreeentataon  of  the  winding-up  petition  and  had 
Men  detained  bjf  them  ever  since ;  four  in  the 
poaaeeaion  of  the  railway  company  when  the 
patttaoa  vaa  preaented  hadtraTelled  itp  mad  down 


the  line  since,  bat  returned  into  the  possession  of 
the  railway  company  before  the  date  oi  Um 
windinif-np  order;  tero  did  not  o<Hne  into* tho 
poeaeasion  of  the  railway  company  nntil  between 
the  presentetion  of  the  petition  and  ^e  winding- 
up  order.  The  liquidator  claimed  delirery  up  by 
the  railwiqr  company  (rf  the  fifteen  waggons 
whioh  the  company  claimed  to  retain  in  satis- 
faotion  of  the  general  -lisn  nnder  the  agree- 
ment. Held,  that  the  lien  given  to  the  railway 
company  by  the  agreement,  whioh  was  mode  for 
the  ordinary  parposes  of  the  coed  company's 
businesa,  was  good  and  valid,  and  took  effeot 
upon  the  insolTency  of  that  oompiray,  and  had  not 
been  displaced  by  anything  that  had  talEen  place 
in  the  winding-np  proceedings,  (fit  Uangenneoh 
Coal  Company.)   pagt  i75 

Liability  of  directors — Paymente  made  after  aoni> 
menoement  of  winding-up. — After  the  presentetion 
of  a  petition  for  the  winding-np  of  a  company  on 
the  ground  that  it  had  not  oommenaed  bosinesa 
within  a  year  from  ite  incorporation,  the  direotor* 
isaned  new  shares,  and  made  p^mente  tat  the 
purpose  of  presenting  the  appearance  of  bnaineaa 
being  carried  on.  The  company  wasordered  to  be 
wound-up,  and  in  the  winding-up  tiie  official  liqui- 
dator implied  for  payment  by  the  direotora  of  all 
moneys  of  the  company  ezpended  by  them  ainea 
the  presentation  of  the  petition.  Held,  that  the 
combined  effect  of  seote.  153  and  165  was  to  make 
the  directors  prtmd  facie  liable  for  all  moneys  of 
the  oompanj  ezpended  by  them,  not  in  the  ordinaiT' 
conrao  <rf  SnsMwas  since  the  omxunmioemant  <n 
the  win^ng-np,  and  that  an  aooonnt  of  monsra  ao 
eipended  must  be  taken.  (As  Neatii  HanwiiT 
Smelting  and  Boiling  Works.)  7S7 

Liquidators  —  liability  for  ooats — Higher  seal* — 
*'  Importanoe,  natore,  and  difficulty  "  of  the  oaM. 
— The  official  liqnidators  of  a  company  who  are 
defending  an  aonm  in  the  name  and  on  behalf  of 
the  company  are  not  liable  for  ooate  pereon^y. 
Although  a  case  as  preaented  to  the  court  may  not 
be  of  Bpqqial  "  difficulty  "  within  the  meaning  of 
Order  LXT.,  r.  9,  leare  will  be  riven  to  the  taxing 
master  to  tax  all  or  any  part  of  the  ooate  on  ib» 
higher  scale,  if  it  i^)pean  on  snoh  taiation  that 
the  difficulty  was  removed  by  the  expenditure  of 
time,  money,  and  learned  industry.  (Frassr  «. 
The  Frovinoe  of  Brescia  Steam  Tramw^s  Ctsn- 
pany.)  771 

Petititm— Ancient  fishery — Lord  of  the  manor— 

Jnrisdiction — Discretion. — Where  the  members  of 
a  company,  being  freemen  of  a  manor  paying 
81.  3*.  9d.  admiBBicm  aa  members  to  the  funda 
the  company,  had  from  time  immemorial,  and  br 
charters  dating  from  the  tame  of  Henry  II.,  and 
under  an  Act  of  Airliament  passed  in  18M,  an 
exclusive  right  to  breed,  lay,  and  dredge  for 
oysters  on  tu  ground  of  the  manor,  subject  to  the 
yearly  payment  of  1[.  St.  4ti.  to  ue  lord  of  the 
manor ;  on  petition,  by  a  creditor  supported  by  a 
majority  of  the  creditors  to  wind-apthe  company : 
Held,  that  the  company  being  a  corporation 
formed  to  carry  on  a  trade  for  profit,  the  court 
had  juriBdiction  to  wind  it  tu;>  ae  an  unregiatored 
company  nnder  sect.  199  of  the  Companies  Act 
1862 :  Held  also,  that  the  court  oonld  not  be  said 
to  have  any  discretion  in  the  matter,  and  could 
not  disregafd  the  wishes  of  the  majority  of  the 
creditors.  If  occasion  required,  the  winding-im 
could  be  suspended  under  sect.  89  of  the  Act.  (Ae 
The  Company  or  Fraternity  of  Free  Fishermen 
and  Dredgermen  of  the  Manor  and  Hundred  of 
Faversham  in  the  Connty  (tf  Kent.)  483 

Practico— Servioe  out  of  the  Jurisdieticai.—- Notice 
of  an  appointment  to  settle  a  list  of  opntribn* 
tones  in  the  winding-up  of  a  company  may  be 
served  on  oontributonea  residing  out  of  the  juris- 
diotion,  by  posting  the  same  to  them  in  the 
iff*'^!***'  poinied  ont  in  form  27  of  aohed.  8  of  the 
Oenersl  Order,  Not.  1862.  {Be  Nathan,  Newman, 
and  Co.  I^tsd.)   95 

Bestraining  proceedings— Poor  rates— Summons  to 


lii— Index.] 
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the  motion  of  tha  prariaioiial  ligaidstor  of  a  oom- 
pany  which  was  in  oonrae  of  being  woand-ap,  the 
C(mrt,*iiQder  BOot.  85  of  the  Companies  Act  1862, 
restrained  an  OTerseer  of  the  poor  tram  taking 
farther  proceedings  before  magiatratos  upon  a 
snmnions  calling  npcm  the  omnpany  to  ahow  oanae 
■why  it  should  not  pay  poor  rates.  {Be  The  Flint 
Goal  ai^  Cannal  Company  Limited.)   page  18 

Sale  of  assets  «n  bloc — Jurisdiction — Sancidon  of 
court  to  conditional  contract — J  odicial  discretion 
— Appeal.— Sect.  95  of  the  Complies  Act  1862 
enables  the  official  liquidator  of  a  company  in 
oonrse  of  windii^f-np,  with  the  sanction  of  the 
eonrt,  to  sell  the  whole  of  the  aesets  of  the  com- 
pany en  bloe.  Althongh,  as  a  general  role,  when 
a  liquidator  is  proposing  to  sell  the  assets  of^  the 
company  with  the  sanction  of  the  oonrt,  it  is 
pnnMr  to  obtain  a  ralnation  of  the  property  to  be 
■ola,  yet  tbo  court  will,  in  the  absence  of  such  a 
Talnation,  sanction  a  sale  under  peculiar  oircnm- 
stanoes — s.^.,  when  an  early  sale  is  desirable  and 
the  assets  are  large,  in  distant  and  different ^rts 
of  the  world,  and  of  flnctnating  value.  When 
asked  to  sanction  a  contract  for  the  sale  of  the 
aaaeto  of  a  ccnnpany  in  liquidation,  the  oourt  is 
jnatifled  in  acting  principally  On  tiie  information 
of  the  oonrt  and  the  liquidator  in  the  winding-np, 
wltiiont  requiring  strict  proof  of  all  the  circum- 
staneei.  It  is  a  strong  ground  for  ordering  an 
ear^  sale  of  the  assets  that  the  liquidator,  by 
retsining  pouession  of  the  assets,  is  by  reason  of 
their  pecmiar  ohatactor,  carryii^  on  a  speculation 
which  may  iuTolye  the  creditors  in  loss,  or  greatly 
diminish  their  chances  of  being  paid.  The  judge 
to  whose  conrt  a  winding-n^  is  attached  has  a 
jndioial  disoretion  ae  to  wiotioniBg  a  sale  of  th« 
company's  assets  under  aeot.  95  of  the  Companiea 
Act  1862.  Although  aji  appeal  lies  from  the  excr- 
cnse  of  such  discretion,  yet  the  Conrt  of  Appeal 
will  only  interfere  (ij  when  the  judge  has  decided 
on  a  matter  not  within  hia  diaoretion ;  (2)  when 
hia  assumed  diaoretion  haa  been  exercised  on 
wron^  principles  ;  (3)  when  some  great  loss  will  be 
occasioned  by  a  clearly  erroneous  exercise  of  dis- 
cretion. The  order  of  Chitty,  J.,  sanctioning  a 
contract  under  special  terms  for  the  sate  of  the 
asset  of  a  company  in  liquidation,  affirmed.  Per 
Chitty^  J.:  "When  the  court  haa  sanctioned  a 
conditional  private  contract  for  the  sale  of  the 
aasets  of  a  company,  the  oourt  ought  not  to  antor- 
taina  subsequent  (even  higher)  offer  from  another 
person,  as  such  a  practice  is  within  tha  principle 
condemned  by  the  Sale  of  Land  by  Auction  Act 
Act  1867.   (Re  Oriental  Bank  Corporation.)  868 

Withdrawal  of  petition  at  hearing— Dismissal  of, 
with  costs — Shareholders  and  creditors  appearing 
— Separate  seta  of  costs. — Where  at  the  hearing 
of  a  windin^-np  petition  tha  petitionar  eleots  to 
withdraw  hts  petitLon,  and  have  it  dismissed  with 
ooata,  sbareholdera  and  oreditora,  whether  appear- 
ing to  ittpport  or  oppon  tiia  petition,  are  entiHad 
toaaparateaetBof  coata.  (BaTheNoraiBrBiiliao 
Sugar  Faotmiea  Dmited.)  229 

OONTEACT. 
Condition  precedent  —  Building  agreement.  —  Tha 
Uetropoutan  Board  Works,  the  owners  in  fee  of 
two  a«oiuing  piaeaa  of  land,  agreed  with  X.  to 
nant  him  a  lease  cS  one  plot  on  hia  erecting  on 
the  land  a  building  accoraing  to  certain  plans  to 
be  apprcred  by  the  board.  l£e  board  entered  into 
a  similar  agreement  witii  W.  as  to  the  other  plot, 
X.  than  agreed  with  W.  for  a  snUeaae  of  the  first 
plot  on  similar  terma.  W.  anbaeqnently  entered 
into  two  agreements  with  a  company  (formed  for 
the  pnrpose  of  erecting  an  hotel)  by  each  of  which 
he  oontracted  to  grant  them  a  snbleaae  of  one  of 
tha  two  plots  on  the  comtdetion  of  a  bnilding 
aooording  to  the  terms  of  the  agreement.  Each 
agreament  prorided  that  the  company  "  shall 
before  the  30th  Oct.  1884  ooTer  the  ground  .  .  . 
with  a  substantial  bnilding  or  part  of  a  subatontial 
building  of  snch  class,  size,  form,  elevation,  Ac, 
and  general  character  aa  shall  be  approved  by  the 
board  or  theit  anperintending  architect  on  their 


behalf,  before  the  ereotioB  of  aaoh  hvildingiseom- 
menced."  Anotiier  olanae  provided  that  the 
pany  should  forthwith  snbmit  for  the  approval  of 
the  board  plans  of  the  bnilding  to  be  bimt  by  the 
oompany,  and  sabmit  toany  modificationn  required 
by  tha  board.  Another  clanae  provided  that "  no 
building  sImU  be  commenced  before  tiia  said 
plans,  ix.,  afaall  l»ve  been  approved  by  the  board 
as  aforesaid."  The  plans  were  duly  submitted  to 
the  board,  which  was  satisfied  with  them,  but 
daolined  to  grant  separato  leases  of  the  two  plots 
if  one  entire  bniUiiig  was  erected  over  both,  and 
required  that  the  title  to  both  leases  should  be 
vested  in  one  and  the  same  person.  W.  endea- 
vonred  to  arrange  this,  but  failed.  The  company 
having  gone  intoUqaidation,  the  building  not  being 
completod,  W.  claimed  to  be  admitted  as  a  creditor 
of  the  company  in  respect  of  damages  for  the 
allqir^  breach  of  the  agreement.  Held,  fay 
Chitty,  J.,  that  the  approvi^  of  the  board  waa  a 
condition  precedent  to  the  agreement  to  bnild, 
that  tiie  performance  of  the  condttiona  bad  not 
been  waived,  and  that  the  company  were  not 
liable.  Held,  on  appeal,  that  there  was  no  con- 
dition preo^ent,  out  an  agreement  to  erect 
such  particnlar  kind  of  bnildtng  as  the  board 
shonld  have  approved,  and  that,  the  board  not 
having  approvra  of  any  particular  kind  of  bnild- 
ing, there  waa  nothing  capable  of  performanoe, 
and  therefore  the  oompany  had  committed  no 
breach  of  tha  agreement.  (Rt  Northumberland 
Avenue  Hotel  Company ;  Fox  and  Braithwaito's 

Claim.)   J«V«  838 

Statuto  of  Frauds — Consideration  of  marriage — 
llenxna&dam  in  writing.— P.  Y.,  shortly  before 
hia  marriage  vith  the  plaiutiff ,  wroto  her  a  letter, 
in  which  oconned  the  following  passage :  "  And 
now,  my  dearest  Iiissie,  as  life  is  very  uncertain 
at  my  i^me  of  life,  and  aa  you  are  of  all  the  world 
the  peraon  I  love  best,  I  hereby  will  and  bequeath 
to  TOO,  after  my  death,  the  eight  oottagea  in 
PeoKham'a-walk,  occupied  by  Charlea  Warren  and 
Edward  Keath  and  others.  Yon  will  keep  this 
lettor  aa  a  proof  of  my  intention,  in  ease  of  any 
audden  change  occurring  to  me  rendering  me 
incapable  trf,  or  not  in  a  atato  at  mind  fit  for,  tiu 
performanoe  of  ao  important  a  doooment,  and 
making  null  and  void  an^  former  will  and  bequest 
I  may  have  made  previously.  I  am  doing  thia, 
my  dearaat,  as  a  temporary  provision  for  yon  in 
case  of  any  emergency  ...  I  am  your  future 
huabandinito  most  holy  sense. — P.  Y.  Another 
part  of  tha  will  contained  a  reference  to  the 
wedding-ring,  of  which  the  plaintiff  then  ap- 
parenUy  had  the  custody.  Mter  the  marriage 
P.  Y.  died,  leaving  a  will,  whereof  the  defendanto 
were  executors  and  trustees.  By  this  will  the 
eight  cottages  were  not  left  to  the  plaintiff.  Tha 
plaintiff  claimed  a  declaration  that  P.  Y.  duly 
contrsAtod  with  her  to  leave  to  or  settie  npon  her 
the  eight  cottages,  and  that  by  virtue  of  the 
letter  the  plaintiff  waa  entitled  to  them  in  eqoity. 
Stirling,  J.  held  that  the  lettor  did  not  satisQr  the 
requirements  of  the  Statuto  of  Frauds,  with 
respect  to  a  memorandum,  either  as  to  the  state- 
ment of  consideration  or  a  promise.  Held,  on 
appeal,  that  no  oontract  had  been  intended,  that 
iha  writer  had  mistakenly  thought  that  he  was 
making  a  gift,  and  that  the  judgment  of  Stirling, 
J,  moat  be  affirmed.   (Yinoent  v.  Yinoent.)  243 

COPSBOLD. 
Soooeaaion — Knea  on  adnoaaion — Devolution  of 
equitable  title.  —  In  1848  E.  H.  was  admitted 
tenant  on  the  roUs  of  a  manor  aa  customary  heir 
of  M.  H.  in  respect  of  certain  oopyholda  which  the 
trustees  appointed  by  the  will  of  M.  H.  had  been 
directed  M.  H.  to  sell.  The  truateea  oontraoted 
to  sell  the  property  to  a  lady,  X.,  who  married  D. 
before  completion  of  the  sale,  and  the  property  was 
conveyed  to  the  trustees  of  her  marriage  settie- 
ment.  E.  H.  joined  in  the  conveyance  and  cove- 
nanted to  surrender  to  the  uses  of  the  settlement. 
In  1850  £.  H.  aorrendered  to  snch  uses  aa  the 
traateea  of  the  aettlemmt  ahoQ^~^^i^g  ^ 
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IwTuifr  died,  and  there  beiiw  no  ohildren  of  the 
waxriAge,  X.  became  absolately  entitled  under  the 
Mttlement ;  and,  by  a  deed  of  tne  18th  March  1858, 
after  an  erroneons  reoital  that  no  surrender  had 
been  made  by  £.  H.,  the  troateea  of  the  settle- 
ment '^granted,  bargained,  and  eold"  the  oopy- 
holde  to  X.  abwlateU.  la  Jan.  1854  X.  named 
6.,  ud  oonreyed  all  Iter  "eqnitaUe  eetate"  to 
ib«  trustees  of  her  seoood  settlement  (of  whom 
E.  H.  iras  one)  npoa  tmst  for  sale.  In  1856  she 
died  intestate,  leaTing  E,  H.  her  onstomary  heir. 
He  afterwards  became  sole  trustee  of  the  second 
aetUenient.  and  died  in  1884,  after  appointing 
coecutOEB  by  hie  will.  _  The  property  having  been 
sold,  a  qnestion  of  title  arose.  By  an  order  of 
Bacon,  V.C..  in  1885,  the  ezeontore  of  £.  H.  were 
declared  to  be  the  proper  penooa  to  be  admitted 
npon  theroUs  as  his  statntory  heirs.  The  exeoa- 
tors  ware  acoorclingly  admitted.  In  addition  to 
the  fine  claimed  npon  inch  admission,  whiob  was 
not  dispnted,  the  ladies  of  the  manor  olaimed  two 
other  fines :  (1)  m  respeot  <^  the  lc«al  eetate 
TUted  in  X.  by  the  deed  of  the  ISth  Jlbroh  1853 ; 
and  (SD  in  respect  of  the  estate  vested  in  E.  H.  as 
cnatomary  heir  of  X.  Eekewioh,  J.  held,  that,  as 
the  deed  of  the  IStfa  March  1858  was  not  intended 
by  the  parties  thereto  to  operate  aa  an  appoint- 
ment in  exereise  of  thepower,  no  legal  eetate  was 
conveyed  thereby  to  XT.,  and  the  disputed  fines 
claimed  were  not  payable ;  and  that  if  the  legal 
estate  had  descended  to  E.  H.  aa  heir  of  X.,  yet, 
inasmuch  as  he  was  already  tenant  npon  the  rolls 
in  respect  of  the  same  estate  ud  not  a  new  estate , 
ha  was  not  bound  to  be  admitted  again  so  as  to 
inenr  the  Ualiili^  to  pay  a  seoond  fine :  (55  L.  T. 
Bep.  K.  8.  815.)  Held,  on  appeal,  that  the  only 
qnestion  for  the  lord  of  the  manor  was  aa  to  the 
legal  tenant  on  the  rolls ;  that,  even  if  the  deed  of 
1853  had  been  an  appointment  of  nsee  (which  the 
court  held  it  was  not),  it  was  very  doubtful 
whether  the  lord  could  have  insisted  on  enforoiug 
admissirai ;  that,  as  admittance  depended  on  the 
legal  estate,  which  had  all  along  been  in  E.  H.,  the 
amy  fine  payable  was  that  on  the  admittance  of 
hia  statutory  heir.   (Hall  r.  Bromley.)  •fa^s  688 

COPYEIGHT. 

Defence — Objection  —  First  publication — Misstate- 
mesit— Copyright  Act  1842. — A  plaintiff  in  an 
action  to  rastoain  the  inMiigement  of  hia  oopy- 
T^ffat  in  a  catalogue  pot  in  evidence  the  entry  of 
his  oopyright  on  the  registry  before  the  writ  in  the 
action  was  issaed.  On  the  plaintiff  being  cross- 
eommined  as  to  the  validity  of  the  regiatration,  the 
oUectifm  was  taken  that  the  defendant  had  not 
raiaed  In  hia  pleadings  any  obieetfon  to  the  rwia- 
trmtion.  In  answer  to  that  the  defendant  said  that 
he  had  suggested  the  obieotion  to  registration  in 
an  affidavit  filed  before  the  date  of  tiie  statement 
at  claim  on  a  motion  for  an  interim  iajmiction. 
On  trial  of  the  action :  Held,  that  the  affidavit 
ms  not  a  sufficient  notice  of  tm  objection,  nor  a 
oompliance  with  sect.  16  of  the  Copyright  Act 
1842,  but  tiiat  the  case  waa  one  where  the  conrt 
would  allow  the  defendant  to  raise  the  objection 
amendment  on  terms.  The  terms  were,  that 
defendant  was  not  to  raise  any  objection  to 
the  plaintiff  proving  the  registration  made  since 
the  action  was  brought,  or  nuse  any  objection  on 
the  ground  that  snon  registration  was  not  made 
before  action.  Where  the  date  of  the  first  publi- 
f»tion  of  an  illoatrated  oatalogne.  being  a  reprint 
with  additions  of  catalogues  dnl^  registered  in 
1880  and  18EB,  was  given  on  r^iatratioa  aa  the 
OuA  June  1885:  Held,  that  it  waa  a  oorreot 
statement  aa  to  the  first  pnblioation  of  the  new 
pagea;  Held  also,  that  the  description  in  the 
catalogue  of  the  articles  as  *'  patent.  subBequent 
to  the  expiration  of  the  patent,  on  the  31st  July 
1885,  did  not  take  away  tbe  plaintiff's  copyright  in 
the  part  of  the  catalogue  whioh  was  oorreotly 
atated,  and  that  the  pbuutiff  was  entitied  to  an 
{njniiction  to  prevent  any  farther  pnblioation  of 
bodka  "ia  the  ducsdant,  ao  far  aa  tiuir  otuitained 
■a  iubuffenient  of  the  eopyrii^t  of  the  plaintiff 


in  his  illustrated  catalogue  of  Aug.  1880,  or  in  the 
additions  made  to  that  catalogoe  in  the  edition  of 
1885.  No  damages.  Ko  order  aa  to  costs.  Order 
to  deliver  up  catalogues  refused.  (Hayward 
Brothera  V.  Lely  and  Co.)   .poya  41ft 

CONVEESION. 
IHsaretionary  power  of  sale  —  Settlement  —  Sale 
daring  the  ezistenoe  of  a  contingent  interest. — 
C,  hj  will,  devised  real  and  wsnonid  estate  to 
tmsteea  n^n  trust  for  hia  two  children,  a  son  and 
daughter,  in  eqa^  shares,  and  gave  the  trustees 
a  power  of  sale  at  discretion.  One-half  the 
daughter's  share  was  settled  by  the  will.  On  the 
marriage  of  the  dani^ter,  £.  B.  C,  in  1865.  a  deed 
was  executed  appointing  new  trustees  of  tne  will, 
and  declaring  tnat  they  should  stand  possessed  of 
tbe  settled  half  of  the  daughter's  snare  on  the 
trusts  of  the  will,  and  the  unsettled  half  upon  the 
tntats  declared  by  a  settlement  of  even  date.  By 
the  settlement  the  nnaattled  share  and  certi^ 
other  property  were  oonveyed  to  the  same  trustees 
upon  trust  for  the  said  E.  B.  C.  (with  no  words 
of  limitation)  until  her  marriage,  then  npon  trust 
to  invest  and  to  hold  the  investments  npon 
the  nsnal  tmsta  in  favour  of  her,  her  husband  and 
ohildren,  with  an  ultimate  trust  for  her,  her 
executors,  administrators,  and  assigns.  At  the 
date  of  tne  settlement  a  large  part  of  the  real 
estate  deviaed  the  will  remained  unsold. 
E.  B.  C.  afterwards  survived  her  husband  and 
died,  leaving  an  infant  daughter  who  died  with- 
out ever  attaining  a  vested  interest  under  the 
aettlement.  A  part  of  the  real  estate  was  sold 
during  E.  B.  C.'e  life,  and  the  residue  during  the 
life  of  her  daughter,  who  had  a  contingent,  though 
not  a  vested  interest.  Held,  that  no  conversitm. 
of  the  real  eatate  deviaed  by  uie  will  was  effected 
by  the  settlement,  but  the  whole  having  been  sold 
while  there  was  in  existence  an  interest,  thoogh 
not  a  vested  interest,  nnder  the  trusts  of  vxe 
settlement,  the  whole  jprooerty  so  sold,  and  not 
only  that  sold  in  E.  B.  C.'s  lifetime,  was  oon- 
veiied,  and  moat  be  taken  by  her  personal  repre* 
actttatirM.  (B»  Binolair's  SettUmenti  Cramp  «. 
Leioeater.)   8ft 

COSTS. 

Administration  action — Creditors — Insuffioient  real 
estate,  and  no  personalty  —  Executor's  cost*, 
charges,  and  expenses — Proceedings  in  I^rabate 
Division — Priority. — An  action  waa  brought  in 
the  Probate  Division  by  an  executor  to  propound 
a  will.  The  Court  pronounced  in  favour  of  the 
validity  of  the  will,  and  ordered  the  defendant  to 
pay  the  costs,  which  he  buled  to  do.  Snbee- 
quenU^  a  creditor  brought  an  action  for  the 
administration  of  the  testator's  real  and  personal 
eatate,  to  which  the  executor  waa  made  a  defen- 
dMit.  It  then  appeared  that  the  testator  had  left 
so  personal  estate,  bat  only  real  estate,  which 
was  inentBoient  to  satisfy  tne  oreditora  in  foil. 
Held,  that  the  execntor  was  not  entitled  to 
be  paid  hia  costa  incurred  in  tbe  probate  action 
in  priority  to  the  debts ;  but  that  the  estate  waa 
distributable  in  p^ng  ^1)  the  execator's  costs  in 
the  admioistration  action  aa  between  solioitor 
and  client;  (8)  the  plaintiff 's  coats  in  that  action 
aa  between  solioitor  and  client ;  and  (9)  the  debts. 
(Be  Pearce ;  McLean  v.  Smith.)   Uft 

Bale  with  the  approbation  of  the  judge — Order  as  to 
Supreme  Court  Fesa  1884,  Schedule  of  Court  Fees, 
No.  69 — Percentage  fee  on  sales  in  court — Sales 
ezoeeding  200,00(U.— By  item  No.  99  in  the 
schedule  to  the  order  aa  to  Supreme  Court  Fees 
1884  it  ia  provided  that:  "On  the  aale  or  mortgage 
of  any  land  or  hereditaments  pursuant  to  any 
order  directing  a  sale  or  mortgage  with  the  appro- 
bation of  the  judge,  made  in  any  cause  or  matter 
for  the  purpose  of  raising  money  to  be  dealt  with 
by  the  court  in  such  cause  or  matter,  for  every 
loot.,  or  fraction  of  lOOt.  of  the  amoont  raise— 
&f."  It  ia  alao  provided  in  the  aame  aohedule 
that:  "The  amonnts  for  or  in  xeai|ua$t  fd  which 
tha  f<dlowinff  {eea  are  Damblt  abB]rbe^tifl^to4i»> 
Tjigitized  by  V_i  \_f   * V IV 
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200,0001.  in  the  following  oases :  (a)  The  Mnonsi 
raised  at  an;  time  or  times  in  tiie  same  oaoM  or 
matter  in  the  oaeeB  to  which  the  fee  No.  69  i« 
applioable,"  Upon  a  sale  hj  the  oonrt  of  laada 
and  hereditaments  belongiiu  to  a  oompany  in 
liquidation  the  porchaee  moneys  of  all  the  laoda 
exoeeded  200,0001.,  and  were  paid  apon  a  sale 
made  onder  serer^  orders  of  oonrt.  The  gnestion 
arose  between  ^e  solicitors  of  the  company  and 
the  Treasury  whether  the  limit  of  200,0001. 
applied  where  there  were  sereral  orders  of  snoh 
imnze  as  wonld  make  the  sale  fail  witliiii  item 
No.  (SO,  or  whether  it  only  applied  where  there 
wv  one  ordw.  Held,  that  the  limit  of  200,0001. 
applied  to  oaaes  where  the  limit  had  been  reached 
irrenMotiTdy  of  the  niimber  of  orden  under 
which  the  sale  was  effected.  {Bs  The  Oriental 

Bank  Corporation.)   .pagt  tSl 

Separate  oonasel — ^Dieoretion  of  taxing  maater. — 
Two  sets  of  defendants  joined  in  a  statement  of 
defence,  and  appeared  by  the  same  solicitor,  bat 
were  represented  by  separate  oonnael  at  the  trial, 
when  tne  action  was  dismissed  with  oosts.  The 
taxing  master  allowed  one  set  of  ooeta  onlj  in 
respect  of  oonnsel,  on  tiie  ground  that  the  differ- 
ence in  the  defences  was  not  snj&ciently  material 
to  justify  appearanoe  by  npanteooanael.  Held, 
on  motion  to  vaxj  the  oerUfioate,  that  the  ques- 
tion was  not  one  for  the  diswetion  ot  taxing 
master ;  and  the  oonrt  being  of  <^»iiion  that  the 
defMbdants  had  in  fact  diffflzent  cassa  by  wa^  of 
dcienoe,  remitted  the  eerUfioate  to  the  tKung 
maater  on  the  gtonnd  that  the  dafandaati  ware 
justified  in  appearing  by  aapazata  oonnael.  (Agar 
v.BlaoklookandCo.)   890 

Treaaory  proeeontitm  by  local  solicitors — liability 
of  local  solicitors  to  aooonnt  to  Treasnry  for  snlos 
reoeived  as  oosts  in  proseoationB  at  tiie  imrtanoe 
of  tiie  Treasorr.  —  When  looal  atriioitora  are 
retained  b;  the  Treaanry,  to  oondnct  proeeontionB 
on  their  behalf,  tmeh  local  soIicitorB  are  agents  for 
the  Treaanry,  and  are  therefore  bonnd  to  acoovat 
to  the  Treasnrj  for  any  sums  of  money  reoeired 
in  respect  of  oosts,  and  to  pa;  over  to  the  Treasury 
the  difterenoe  between  the  anna  so  reoeiTed  as 
ooats  and  the  anm  allowed  them  on  taxation,  (ile 
Parkinson ;  Re  A  Prosecution  by  the  Treasury ; 
Beg.  «.  Oexahon.)  71 

■  COXTNTT  COXJBT. 
■Jurisdiction — Action  for  delivery  up  of  deposit  note 
for  over  fiOl.— The  County  Courts  Act  18S0.— Tha 
plaintiff  bmmght  uo  action  in  a  County  Court  for 
the  deliverr  up^  to  him  of  a  deposit  note  for  651. 
which  was  detained  by  the  defendants.  Upon  an 
objection  as  to  tiia  jurisdiction :  Held,  that,  the 
Tslne  to  the  plaintiff  of  the  deixwit  note  being 
wattHj  the  amount  represented  by  Vbe  ooat  and 
trouble  he  wonld  be  pnt  to  in  proving  his  title  to 
the  money  in  the  event  of  the  note  being  withheld, 
the  County  Oonrt  had  jnrisdic^m  to  t^  tite  oaae. 

(Cleggv.  Baretta  and  another.)  775 

Practice— New  trial — Leave  to  appeal — "So  ^>peal  to 
Divisional  Court— 30  A  31  Tiot.  o.  142,  s.  13.— A 
motion  for  a  new  trial  before  a  Conn^  Court  judge 
la  an  interlocutory  prooeeding  from  which  no 
Mpaal  lies  to  the  DiTicumal  Court.  (Jaooba  «. 
iJawkea ;  Arnold,  Clainant.)    ...   „  919 

COVENANT  EN  EESTRAINT  OF  TRADE. 
Validity  — Construction- Divisibility  as  regards 
time.— By  an  agreement  dated  the  10th  Fab.  1885 
T.  O.  agreed  to  enter  the  emplc^msnt  of  C.  B.,  a 
dairyman,  as  milk  carrier,  at  weekly  wages,  the 
eemee  to  be  determinable  at  two  weeks*  notice  on 
•either  aide.  And  T.  Q.  nndertook  that  he  wonld 
not  *i  aitiier  during  each  service  or  after  being  dia- 
■ohavged  or  quitting  aoeh  service,  serve  or  cause 
to  be  BMT«d  for  lus  own  benefit  or  that  of  any 
other  person  or  persona,  either  direotiy  or  in- 
directly, or  oanae  to  be  interfered  with  in  any 
way  any  o£  tibe  customers  served  or  belonging  at 
any  time  to  the  said  C.  B.,  his  successors  or 
.Maigns."   On  the  18th  Feb.  1887  T.G.  gave  C.B. 


notice,  and  on  the  3rd  March  he  quitted  C.  B.'s 
service.  On  the  7th  Haroh  C.  B.  assigned  his 
bnsinaas  to  E.  Immediately  afterwards  T.  G.  set 
up  in  businesa'as  a  dairrnum  on  bis  own  account, 
and  solicited  and  obtained  the  onstom  of  soma 
paraona  whom  he  had  served  as  oarrier  for  0.  B. 
This  action  was  brought  by  E.  and  C.  B.  to 
enforce  the  sgreement.  Held,  that  a  covenant  in 
restraint  of  trade  is  divisible  in  jKiint  of  time,  and 
will  be  enforced  so  far  as  it  la  reasonably 
necessary  for  tiia  protaotitm  of  the  eoreaanise ; 
that  the  preeent  eorenant  would  be  reasonable  ao 
far  as  it  prevented  T.  Q.  from  serving  any  person 
who  had  oeen  a  customer  of  C.  B.  during  T.  G-.'s 
employment  by  him,  and  to  that  extant  must  be 
enforeed.   (Baines  «.  Geary.)   -J>O0*  567 

CBDQNAL  LAW. 
Attempt  to  rape — Denial  by  prosecutrix  of  prevtooa 
ooDiwotimt  with  prisoner — Admissibility  of  •ri'* 
danoe  to  oontradiot  denial. — ^Upon  an  indictment 
whioh  cbaigee  a  priaoner  with  an  attempt  to  com- 
mit a  rape,  the  proaeoutrix  may  be  croes-ezamined 
aa  to  the  fact  of  her  having  had  connection  with 
the  priaoner  ^erviously  to  Qte  com  mi  aei  on  of  the 
allemd  oflenoe ;  and  shonld  she  deny  the  fact  of 
Boeh  conneotion  having  taken  fdaoe,  evidence  may 
be  given  in  order  to  contradict  such  denial.  (Beg. 
v.Siiej,)  1871 

Dabton  Aet  180^— Obtaining  aredit  br  false  ]ae- 
tenoea— Sii£Bei«icy  <tf  indictment— Offenoe  atated 
in  words  of  statute — Incurring  of  a  debt  or  lia- 
biUtj — Benewal  of  bill  of  exchM^. — In  an  indict- 
ment for  incurring  a  debt  or  fiability  whereby 
otadit  waa  obtained  under  false  pretences  or  }^ 
mama  of  fraud  under  aeot.  18,  sub-aeot.  1,  <^  the 
Debtors  Act  1869,  it  is  unneoessaiy  to  specify  the 
false  pretences  or  fraud  under  or  by  means  of 
whioh  the  credit  was  obtained,  sect.  19  of  the  Act 
renderhig  it  suffieiait  to  state  tiie  anbstanoe  of 
the  offence  in  tiie  words  of  tlie  Act,  or  as  near 
thereto  as  circumstances  admit.  The  renewal  of 
a  bill  of  exchange  obtained  under  false  pretenoea 
or  bv  means  of  fraud  is  an  incurring  a  debt  or 
liability  whereby  credit  is  obtained  within  the 
meaning  of  sub-sect.  1  of  aeot.  18  of  the  Debtma 

Act  1869.   (Beg.  v.  Pierce.)   58S 

Embexzlement  by  clerk  or  servant — A|q»oinfanent 
for  nnoifioparpaaea— Aanstant  overseer  not  autho- 
riaea  to  eolleai  «  raoeive  mosMja.  —  Upon  an 
indietBunt  under  84  A  85  Tiot.  o.  05,  s.  68,  for 
embeszlement  by  a  clerk  or  aervant,  it  is  neoessary 
to  prove  that  the  prisoner  was  appointed  or 
en^loyed  to  collect  ox  raorive  money  for  hi* 
oimloyar.  C.,  having  been  nominated  oy  the  in- 
hamtuia  ol  a  townahip  aa  an  asaiatant  oreraear, 
and  the  nomination  not  speoi^fii^  as  one  of  the 
duties  he  was  to  perform  the  duty  of  ooUeoting  or 
recuving  money :  Held,  that,  inasmuch  as  umler 
60  Geo.  4,  o.  12,  s.  7,  aa  assistant  overseer  can  only 
be  appointed  by  justioea  for  such  purposes  aa  ara 
specified  in  the  nomination,  C.  oould  not  be  con- 
victed of  embezzling  rates  collected  by  him  as  a 
clerk  or  servant  cl  the  inhabitants  within  the 
meaning  of  21  A  85  Tict.  o.  05,  a.  68.  (Bag.  v. 

Oday.)     ..:    747 

Larceny — Automatic  box  containing  cigarettes- 
Cigarette  lawfully  cMainahla  by  dropping  a  penny 
into  box— Obtaining  cigarette  1^  means  «  a  brasa 
diss  of  no  value.- Against  the  wall  of  a  pubBe 
paasagft  was  fixed  what  is  known  as  an  '*  automatie 
box,"  the  property  of  a  oompaoy.  In  such  box 
waa  a  slit  of  sufficient  sisetto  aidmit  a  penny  piece, 
and  in  t^  oentare  of  one  ot  its  aides  was  a  pro- 
jecting  button  or  knob.  The  box  was  so  «c»- 
structed  that  upon  ■  pennf  pieoe  being  dropped 
into  the  slit  and  the  knob  being  pushed  in,  a  cigar- 
ette wonld  be  ejected  from  i£e  box  on  to  aled^ 
which  projeeted  tnm  it.  Uptm  the  box  were 
followuBg  in*oriptionB  t  "  Oiuy  panniaa,  not  half- 
penaiea;"  "To  obtun  ao  Egyptian  Baautiea 
cigarette  plaoe  a  penny  in  the  box  and  push  the 
knob  as  far  as  it  will  go."  The  prisoners  went  to 
the  enbanoe  of  the  passage,  and.  mm  of  them 
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dropped  into  the  slit  in  the  box  a  braSH  diso 
mboQt  the  siis  and  sh^pe  of  a  peony,  and 
tihanbr  obtuned  ft  eigantte,  which  he  took  to 
tiie  other  prisonets.  Held,  tiiat  the  priaonera 
were  ^oU^  of  laroeny.     (Beg.  v.  Hands  and 

othera.}   pag»  370 

I^reenr— Beslatation  order — Prooeeds  —  Jnriadio- 
tico — "CrimiiialoMUe  or  matter"— Appeal.— The 
oCHot  befine  whcon  »  person  chained  with  laxoeny  is 
tried  has  iarisdiotion,  ander  24  A  25  Tiot.  o.  96, 
a.  100,  on  his  oonriction  to  order.restitation  to  the 
oriffiii^  owner  of  the  proceeds  of  the  stolen  pro- 
party  in  the  handa  of  the  oouTiet  <»  his  agent. 
An  order  for  sooh  restititttoii;  is  an  "order  in 
a  criminal  matter "  within  sect.  47  of  the  Jndi- 
catnro  Act  1873,  and  no  apiieaJ  will  lie.  (Beff. 
w.  J  J.   of  Central  Criminal  Court;    Foiaard  a 


>.)  352 

I«roe^y  bailee  —  Frandnlent  oonTersion  —  Eri- 
dence  of  intent — I^edgin;  of  watches  deposited 
with  bailee  for  repair. — Pritoner,  a  trarellinr 
watfdunaker,  on  two  separate  occasions  reoeiTed 
firoim  diffeient  persona  watchea  which  he  was  to 
x«^air.   One  of  the  watches  was  pledsred  by  the 

Snsoner  in  Kot.  1886,  and  the  other  before 
hristmas  in  that  year.  Upon  pledging  the  first 
watch  the  prisoner  stated  that  he  only  wanted  the 
money  for  which  he  pledged  it  temp<muily.  And 
upon  pledging  the  aeoond  watch,  he  requested  the 
person  with  whom  he  pledged  it  not  to  part  with 
it,  as  it  was  not  his  property.  Upon  an  indict- 
ment nnder  24  &  25  Tiot.  o.  26,  a.  3,  for  the  frandn- 
lent  conTersiou  of  the  watches  by  the  pristmar 
while  a  bailee  thereof :  Held,  tiiat  there  was  some 
eridence  of  a  fraudulent  oonversion,  i.e,,  an  in- 
tention on  the  part  of  the  prisoner  to  deprire 
the  proseoators  ^rmanently  of  their  property, 
their  being  no  evidenoe  that  any  effort  had  been 
made  by  the  prisoner  to  redeem  the  watchea ;  and 
he  nerer  hanng  shown  any  intention  beyond  the 
statements  referred  to,  i»  ao  doing:  (Beg.  v. 

Wyim.)   749 

FarJax^^-GoiiTt  of  cotnpetent  rathmtr— Examine 
tioD  m  bankroptoy— Witness  examined  in  absenoe 
of  regiatrar. — An  examination  of  a  witness  under 
anb-aect.  3  of  sect.  27  of  the  Banlcmptcy  Act  1683 
1^  the  court,  or  by  a  registrar  in  porananoe  of 
aeot.  99  of  the  Aot  oranot  be  proceeded  with 
in  the  ahaence  of  the  jodge  or  the  registrar,  as  the 
caae  may  be.  When,  therefore,  a  wimese  is  sworn 
before  the  court ,  bnt  examined  in  a  separate  room, 
it  is  not  a  sufficient  compliance  with  sub-sect.  3  of 
aect.  27  that  the  judge  or  registrar  may  be  reac^ 
and  willing  to  oome  into  the  examination  when 
requested ;  and  false  evidence  giren  upon  an 
examination  when  the  authority  competent  to  hold 
the  examination  is  absent  is  not  perjury.  (Beg. 

e.  IA»yd.)   „.  759 

Beoqptton  of  evidence  —  InadmisaiUe  eridenoe 
allowed  to  go  to  the  jury — Objection  not  takes 
tmtil  jury  retire — Duty  of  jud^e  presiding  over 
Criminal  Court.  —  Where  endeooe  has  been 
reoeired  in  a  prosecution  for  falonr  which  should 
not  have  been  admitted,  the  Terdict  of  the  jury 
must  be  takm  to  have  been  founded  upon  snoh  evi- 
dence as  well  as  upon  the  evidence  properly 
admitted,  and  if  the  prisoner  is  convicted  the  con- 
Tiction  ia  bad  notwithatuding  there  was  anOcieat 
eridenoe,  apart  from  the  evidenoe  iinproperly 
teecired,  to  anpport  the  oonvioticm.  It  is  the 
dni7  of  tiie  jowe  who  presides  over  a  criminal 
ocntrt  to  see  that  no  improper  evidenoe  is  given, 
or,ifaacli  evidence  is  inadvertently  admitted,  to 
see  tiiat  the  verdict  of  the  jury  is  not  founded 
npon  anyevidence  but  that  which  is  legally  admis- 
aaole.  Where,  therefore,  inadmissible  evidence  is 
xeoeiTed,  it  is  immaterial  whether  objection  be 
taken  at  the  time  the  evidenoe  isgiren  or  after  it 
has  been  allowed  to  go  to  the  ituT.  (Rog.  v. 
<Kbwn.)    ...^   ...  367 

CBDEDTAL  PBISONER. 
Prison — Committal  of  nnqoaliSed  person  acting  as 
solicitor  —  Solicitors  Acts,  6^7  Tiot.  c,  73, 
as.  2,  82;  23  A  24  Tioi.  e.  127,  s.  26— Friton  Acts, 


28  A  29  Tiot.  c.  126,  as.  4,  67 ;  40  A;  41  Tict.  a.  21, 
B.  41. — A  person  committed  to  prison  under  6  &  7 
Tiot.  0.  73,  s.  32,  for  aoting  as  a  solicitor,  though 
notdoly  qnalifiea,  isa  *'  criminal  prisoner  within 
28  1  29  Tiot.  126,  s.  4,  which  enacts  that 
"criminal  prisoner "  shall  mean  any  person 
chatted  with  or  convicted  of  a  crime.  A  prisoner 
so  committed  is  not  entitled  to  be  treated  as  a 
misdemeanant  of  the  first  division  by  40  A  41  Tiot. 
0.  21,  8.  41.   (Osbome  v.  Uilman.)  -pos*  80& 

CBUELTT  TO  ANIMALS. 

Spaying  sows  —  Operation  rendering  animal  more 
fit  for  use  of  man — Torture. — Where  an  operation 
that  has  become  onstooiary  is  performed  with 
reasonable  care  and  skill  on  an  animal  uudonbtedly 
causing  it  severe  pain  in  the  bona /ids  belief  that 
it  renders  its  flesh  more  fit  as  an  aftiole  of  human 
food,  such  operation  is  not  cmal  ill-treatment 
abuse  or  torture  of  the  animal  within  sect.  2  of 
the  Prevention  of  Cruelty  to  Animals  Act  1849, 
though  the  utility  of  sooh  operation  may  be  open 
to  doubt.  (IiBwis,  app.,  v.  f  ermor,  reap.)   888 

DEBTOBS  ACTS  1869  AND  1878. 
Attachment — ^Auctioneer — ^FaUnre  to  pay  money — 
*'  Person  acting  in  a  fiduciary  capacity '  — Debtors 
Aot  1869. — An  auctioneer,  sctiii^  on  the  instrucv 
tions  of  the  personal  representatives  of  a  testattv, 
sold  and  received  the  purchase  money  of  certain 
property  forming  part  of  the  estate.  Afterwards, 
not  naving  paid  the  money  to  the  representatives, 
he  also  failed  to  obey  an  order  of  the  court  to  p>ay 
it  to  a  receiver  appointed  in  an  action  to  administer 
the  estate.  Held,  that  be  was  "a  person  acting 
in  a  fiduciary  capacity, ' '  within  sect.  4.  sub-sect.  3, 
of  the  Debtors  Act  1869,  and  was  liable  to  attach- 
ment for  disobedience  to  the  order.  Held,  also, 
that  Kay,  J.  having  exercised  his  discretion 
under  the  Debtors  Aot  1878,  and  oommittad  him 
to  prison,  the  Court  of  Appeal  would  not  inter- 
fere.  (Crowther  v.  Elgood.)   41S- 

DILAPIDATIOHS. 
Claim  for— Deoeaaed  incumbent— Insolvent  estate 
—Bank  of  claim  as  regards  other  debts— Boolesias- 
tical  Dilapidations  Aot  1871. — In  the  administra- 
tion of  the  estate  of  a  deceased  incumbent,  who 
has  died  insolvMit,  the  claim  his  successor  for 
diUpidations  ranks  part  poMv  with  the  olaima  of 
the  other  ereditora  of  uie  eatata.  (Bs  Honk ; 
Wayman  «.  Monk.)  BSft 

DISCOTEBT. 
Action  for  recovery  of  land  —  Discovery  —  Plea  of 
purchase  for  valuable  consideration  without  notice. 
— Since  the  Judicature  Acts  a  defendant,  who 
nnder  the  old  practice  in  Chancery  might  have 
sneoesefully  pleaded  to  a  bill  for  discoveiy  in  aid 
of  an  action  at  law  for  the  reoovery  of  land  that  he 
wasa  purchaser  for  valuable  coneideratiou  without 
notioe,  is  not  exempt  from  the  obligation  to  make 
discovery.  The  respondent  as  devisee,  brought 
an  action  for  the  recovery  of  land  in  the  Chancery 
Division.  The  defendants,  by  their  statement  of 
defence,  pleaded  "possession"  and  "pnrohaae 
for  value  without  notice."  Sy  their  affidavit  of 
documents  they  objected  to  produce  certain  docu- 
ments on  the  ground  that  they  were  purchasers  for 
value  without  notioe  of  the  plaintifl's  claim.  Held, 
that  they  oould  not  resist  discovery  on  that  ground. 

(Ind,  Coope,  and  Co.  v.  Emmerson.)   778. 

Practice — Xnterrt^fatories— Action  for  penalties.— 
The  mle  that  interrogatories  are  not  allowed  in  an 
action  for  penalties  does  not  apply  to  an  aoticm 
nnder  3  A  4  Will.  4,  c.  15,  s.  2,  to  recover  sums  of 
4l)s.  for  performances  by  the  defendant  of  a  musical 
composition  which  the  plaintiff  has  the  sole  liberty 
of  performing.  (Adams  v.  BaUey.)  TTO' 


DITOBCB. 

Advertisements  in  newspapers — Contempt  of  Court, 
— After  service  of  the  citation  upon  a  oorrespondent 
in  a  divoroe  anit,  he  f  orthwitii  oa^ 
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susncn  or  cases. 


Miiad  in  the  local  newniapen  aa  identioal  ad* 
Tertiaement,  deByin^  the  ailegatirais  in  the  petition 
and  offerinfT  a  reward  for  infomution  eonoendng 
them.  Held,  to  oonetitnte  a  oontempt  of  oonrt. 
^rodribb  v.  Brodribb  and  Wall.)   .page  672 

DOMICII^. 

Anstnan  —  Husband  Boman  Catholio  —  Pnusian 
marriage  and  divorce  —  Statoa  of  the  diroroed 
partiflB  —  Sabseqnent  marriage  of  hosbaod  in 
England— Validiiy.—S.,  an  Aostrian  Robjeot  by 
birth  and  parentage,  and  a  Boman  Catholic  by 
religion,  contracted  a  valid  marri^e  in  Berlin 
with  a  lady  of  the  same  domicile  aa  himaelf,  bnt 
described  in  the  marriage  certificate  aa  of  tiie 
ETangelioal  religion.  This  marriage,  which,  by 
the  law  of  Anebria,  was  absolntely  indissolable, 
was  snbseqnently  disaolTed  in  Berlin  by  mntoal 
consent,  on  a  petition  presented  by  the  wife  S. 
Babseqnentfy  married  in  England  an  Engliih  Pro- 
testant lady,  hia  fliet  wife  being  stUI  sJiTe.  The 
second  wife  petitioned  this  ooart  for  a  decree  of 
nnlli^,  on  toe  gronnd  that  the  Berlin  diTorce  did 
not  effectoally  dissoWe  the  first  marriage  of  S., 
which,  she  au^ed,  was  therefore  atUl  saboBting 
and  bmding.  Held,  that  the  Berlin  diTtnee  was 
good ;  and,  oonseqnently,  held,  that  the  seocmd 
marriage  was  good  also.  Tngham  (:^.ely  called 
Sachs)  V.  Sachs.)   990 

Election  of  new  — Marriage  of  infant  abroad  — 
lEarriage  contract — Lawrelating  to. — ^An  English- 
woman, while  still  an  infant,  married  in  France  a 
Fnnohinan,  from  whom  she  was  afterwards 
aenuated.  There  were  ohildren  of  this  marriage. 
Sabeeqnently,  believing  her  husband  to  be  dead, 
she  went  throngh  the  oeremony  of  marriage  with 
an  Englishman,  and  went  with  him,  in  1853,  to 
live  in  New  Sonth  Wales,  where  she  remained  nntU 
her  death  in  1879.  In  1877  ber  hnsbond  died,  and 
in  1878  she  made  a  will  disposing  of  her  proper^ 
«8  if  were  an  Englishwoman.  Held,  that  she  was, 
•t  her  death,  domiciled  in  New  Soath  Wales,  and 
thediapoeitioB  made  by  herwill  was  valid.  If  she 
had  not  acquired  a  domicile  in  New  Sonth  Wales, 
she  had,  at  an^  rate,  abandoned  her  French 
domicile  oi  choice,  in  which  ease  her  English 
domicile  of  origin  would,  aooording  to  the  prin- 
ciple of  Udny  v.  Udny  (L.  Be^.  1  Sc.  App.  441), 
revive.  Previonsly  to  her  marriage  in  Fnnce  she 
had  entered  into  a  notarial  oontraot  dealing  with 
her  proper^  aooording  to  tiie  law  of  ftanoo. 
Held,  that  the  vaUdity  of  the  oontraot  most  be 
dedded  aooording  to  the  English  law,  whii^  was 
the  law  of  her  domicile,  and  it  coald  have  no 
gzeater  effect  than  a  similar  contract  vonld  have 
u  entered  into  prerionalr  to  on  English  marriage, 
(lis  Cooke's  Tnurts.)   737 

Irish  marria|[e  between  oarties  having  Irish  domi- 
oile  origin — Presompticn  of  change  of  domicile 
— Divorce  in  Cape  Colony — Snbeeqnent  statos  of 
the  respective  parties— B<nnan-Dntoh  law— Sab- 
BMuent  muriage  in  England  of  the  gnilty  par^ 
with  thA  co-renrandent  held  valid. — P.  and  L., 
both  having  an  uiah  domioile  of  origin,  were  law- 
fully married  in  Ireland  aooording  to  the  rights  of 
the  Church  of  Ireland.  They  cohabited  there  for 
about  a  year  after  their  marriage,  and  then  came 
to  England.  In  the  third  year  of  tiie  marriage 
they  went  to  the  Caoe  Colony,  where  P.,  the 
hnsband,  was  engaged  tor  three  months  in  tlie 
oommissariot.  He  toen  went  to  the  neighbonring 
<!rown  Cdony  of  Natal,  where  he  tout  a  hotel 
and  farm.  T&eM  ventnres  proving  nnsacces^nl, 
he,  after  rather  over  a  years  residence  in  N^al, 
returned  with  his  wife  to  England.  He  remained 
here  a  few  months,  and  then  went  book  to  NattJ, 
where  he  took  a  brickfield,  which  he  worked  for 
abonttwo  years.  This  also  proved  a  failure,  and 
he  then  rejoined  his  wife,  whom  he  had  left  in 
England.  After  remaining  here  two  or  Uiree 
numths  the  hnsband  and  wife  sailed  for  Aostralia, 
P.  having  made  vp  his  mind  to  sheep-furming 
there,  and,  if  snooessfol,  to  settle  in  one  of  the 
Anstnklian  colonies.  On  the  voyage  tiiey  made 
the  acquaintanoe  of  B.*  with  whom  P.  entered  into 


a  partnership  in  Melbonme;  both  lignad  an  >ffM- 

ment,  which  woe  expressed  to  be  "for  life,  and 
in  which  P.  deecribed  himself  as  "  of  Ireland," 
and  nve  his  original  Irish'address.  This  partner- 
ship bad  (or  its  object  the  starting  and  carrying 
<m  of  an  oslarich  farm  in  the  Cbm  Colony,  and 
aHmr  remaining  a  short  time  in  Australia,  P.,  L. 
and  S.  took  passage  in  another  steamer  with  the 
view  of  reaching  the  Cope.  They  transhipped  at 
Mauritius,  and,  on  reaching  Port  Natal  where  the 
steamer  had  to  touch,  F.  went  on  shore  to  call  on 
some  friends.  His  wife  and  S.  went  on  without 
him  to  Port  Elizabeth,  in  the  Cape  Colony,  where 
they  committed  adultery  together.  F,  followed 
them  thither,  and  instituted  divorce  proceedings, 
in  which  all  three  parties  were  repre8en*'«d,  uie 
result  being  that  a  decree  was  pronounced  by  the 
Court  for  the  Eastern  District  of  the  Cape  Colony, 
dissolving  tihe  marriage  of  F.  and  L.,  and  ccm- 
demuing  S.  in  costs  and  damages.  S.,  whose 
domicile  of  origin  was  Scotch,  bnt  who  appeared 
to  have  acquired  an  English  domicile,  afterwards 
married  L.  at  the  Cathedral  Chorch  at  Cape  Town, 
and,  six  months  later,  a  second  oeremony  was  per- 
formed, according  to  English  law,  at  a  registry 
office  in  England.  Held,  first,  that  the  Colonial 
domicile  necessary  tar  obtaining  a  divorce  in  the 
Ca4>e  Colony  must  be  presumed  to  have  been  ac- 
quired by  P.  previone  to  the  divorce  proceedinge 
being  instituted  by  him,  and  that  the  dissolntion 
of  h^  marriage  with  L.  was  valid.  Held,  seoondly, 
that  notwitbitanding  the  faot  that  the  Boman- 
Dutch  law  absolntely  prohUiits  the  gnilty  partjr  to 
marry  again  so  long  as  the  hinocent  party  renuuns 
single,  still,  as  the  Colonial  divorce,  being  valid, 
operated  as  a  complete  dissolution  of  the  marriage 
tie,  and  resulted,  therefore,  in  placing  the  parties 
in  the  status  of  onmarried  persons,  they  were 
ilierenpoa  free  to  remove  out  of  the  colonial  jnris- 
diction  into  any  other  jorisdiotion,  and  L.  having 
done  this,  the  Coort,  withoat  being  nnde^  the 
necessity  of  expressing  any  opinion  as  to  her  mar- 
riage with  S.  in  Cape  Town,  declared  their  sub- 
sequent marriage  in  Bngland  to  be  valid.  (Scott 

«.  The  Attorney-General.)  pagt  93i 

Scotch  marriage  settlement— English  husband  and 
Scotch  wife — Bights  of  widow  —Lex  loci. — In  1849 
an  jSnglishman  domiciled  In  England  married  a 
Scotch  lady  in  Scotland.  Previoosly  to  the 
marriage  toe  parties  executed  a  "  contract  of 
marriage"  in  the  Scotch  form.  The  intended 
hnsband  thereby  bound  himself,  his  heirs,  execn- 
tors,  and  successors,  topaytothe  intended  wife,  in 
case  she  should  survive  him,  an  annuity  of  2001,, 
and  further  to  pay  30001.  to  the  children  of  the 
marriage  after  nis  death.  After  the  marriage  the 
parties  resided  in  England.  In  1870  the  husband 
died  there,  having  by  his  will,  dated  in  1863,  bnt 
which  did  not  in  any  waj  refer  to  the  marriage 
contract,  given  hie  residuary  estate  to  tra8te<» 
upon  trust  to  pay  the  income  thereof  to  his  wife 
for  life,  with  remainder  as  to  the  capital  to  his 
duldren  equally  at  twenty-one.  The  wife  died  in 
England  in  Iwfi,  having  made  a  will  appointing 
ezecntcns.  During  ber  widowhood  she  never 
received  the  annni^  under  the  contract,  but 
enjoyed  the  income  of  her  husband's  residuary 
estate.  There  were  two  ohildren  of  the  marriage, 
both  of  whom  survived  their  father,  bnt  pre- 
deoeased  their  mother,  having  attained  iweatr- 
<aie.  The  husband's  estate  being  insuAoient  to 
ssvUsfy  both  the  arrears  of  the  widow's  aanaity 
and  the  80001.  ^ajMs  to  the  children,  the 
question  was  raised,  by  originating  summons, 
whether  the  oontraot  was  to  be  construed  accord- 
ing to  Sootoh  law  (under  which  the  provision  at 
on  ounnity  to  the  wife  on  maniwe  imports  a  jot 
endiH  in  her  favour  entitling  her  to  rank  pari 
passu  with  her  husband's  other  creditors,  the 
children  having  only  a  »pei  tweenionia),  or 
aooording  to  ^e  English  law.  Held,  that  the 
intention  of  the  parties  on  entering  into  the 
contract  must  be  oonsidered ;  that  the  fact  that 
it  was  entered  into  in  the  Scotch  form  led  to  the 
inference  that  it  was  to  beoonstrued  not  according 
to  the  law  of  England,  bat  aooording  to  the  law 
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of  Sootluid ;  and  that  the  oku  wm  ffovened  by 
(hwpniHc  T.  Young  (4  De  O.  A;  8m.  217).  Hald, 
there/ore,  that,  u  the  faaibvid's  aueta  vera 
not  more  thu  enoi^rh  to  Mtitfy  the  parvnonnt 
olaim  of  the  wife's  representatiTeB  to  tne  aireani 
of  hoT  utsnit?,  the  olidin  of  the  ohildnn  in  the 
diTwkm  of  the  usete  foiled,  (it*  Barnard; 
Barnard «.  White.)   .jpagt  0 

ECCLESIASnCAl  LAW. 
CUofj — Benefice — BeBign&tion — Condition — Forma- 
lities of  exeontion — BoTooation — Pablio  policj. — 
Some  Bcajidal  harin^  arisen  oot  of  certain  ali^a- 
tions  made  against  the  morality  of  the  plaintiff, 
who  was  a  b^efioed  olergTmaa  d  the  Cnnroh  of 
England,  tiie  defendant,  who  was  the  bishop  of 
the  diocese,  proposed  tnat,  instead  of  the  bishop 
tiikinr  proceeding  against  the  plaintiff  to  hare 
biffl  deprired  of  nia  benefioe,  the  plaintiff  should 
rwwn  bis  living,  a  proriso  hmag  nwde  on  the  put 
of  the  bishop  that  the  resignation  should^  not  be 
accepted  formally  so  as  to  vacate  the  living  till 
the  Ist  Oct.  1886,  this  date  being  fixed  to  enable 
the  plaintiff  to  receive  the  tithes  for  the  current 
year.  On  the  8nd  June  1886  the  plaintiff  aooord- 
ugly  executed  a  deed-poll  resigning  his  living. 
The  nsuAl  formality  of  exeontion  before  a  nota^ 
was  din>ensed  with.  The  deed  was  sent  by  post 
to  the  bishop's  secretary,  and  him  sent  on  to 
the  bishop  with  the  memorandum  of  his  aooept* 
■noe  filled  np  ready  for  exeontion.  The  parishioners 
and  patron  were  told  that  the  living  would  be 
Taoant  on  the  Ist  Oct.  The  bishop  signed  the 
memorsndom  and  returned  it  to  the  secretary, 
who  received  it  shortly  before  it  was  stamped,  the 
stamp  bearing  date  ttie  26th  July  1886.  In  the 
meantime  the  plaintiff  executed  a  deed  purport- 
ing to  revoke  the  resignation.  This  deed  was 
dated  the  lOtb  July  1886,  and  was  sent  to  the 
secretary  on  the  16th  July.  The  plaintiff  com. 
menced  an  action  to  have  it  deolared  that  the 
instmment  of  resignation  was  null  and  void,  and 
that  it  was  cancelled  before  acoeptanoe ;  for  deli- 
very np  of  the  deed  for  cancellation,  and  an 
iiqn]iet»m  to  restrain  the  bishop  and  patron  from 
acting  on  it.  Held  <1)  that  exeontion  before  a 
notary  was  imposed  only  for  the  protection  of, 
and  might  be  dispensed  with  Irf ,  the  bishop ;  (2) 
that  there  was  room  for  revocation  only  before  the 
bishop  had  assented  to  the  resignation ;  that 
assent  need  not  be  evidenced  by  the  aienature  of 
the  bishop,  and  that  assent  had  been  duly  given 
before  the  attempted  revocation ;  (3)  that  the 
resiguation  was  not  made  subject  to  a  condition 
properly  so  called,  but  that  it  was  only  sus- 
pended or  postponed ;  (4)  that,  inasmuch  as  by 
loooeedings  against  the  plaintiff  the  bishop  ooold 
only,  if  snooessful,  have  deprived  the  plaintiff  of 
his  benefioe,  the  ngreement  not  to  take  prooeed- 
ings  did  not  render  the  resignation  voia  on  the 
ground  of  pnblia  pidtay.  (Beiohel  «.  Bishop  of 
Oxford.)   689 

Parish  church — Free  seats — Seating  of  parishioners 
— Bi^t  of  ohnrohwarden  to  direct  pariehioner 
when  to  sit — ^Violent  usertion  of  right  m  part  of 
member  of  congregation  to  sit  in  pnrtionlar  seat — 
Brawling — Conviction.  —  A  ohnrohwarden  of  a 
parish  cnnroh  of  which  the  seats  are  free  and  open 
nas,  for  the  purpose  of  maintaining  deoenoy  and 
decorum,  the  rignt  to  dictate  to  persons  (not  pos- 
sessed of  a  right  to  a  pew  by  faculty  or  prescrip- 
tion) where  to  sit  during  Divine  service ;  and  the 
violent  resistance  to  a  charchwarden  when  so 
direoting  a  person  where  to  sit  is  brawling  within 
the  Brairling  Act  1660.  (Aiher,  wp.,  v.  Galeraft, 
reap.)  480 

ELECTION  LAW. 
Uunicipal  election — Conncillor — Eligibility — Be  tir- 
ing alderman — Duty  of  retoming  officer — Declar- 
atmi  of  result  "  forthwith  "  —  PnbUc  notice  of 
name  of  candidate  elected— The  Ballot  Act  1872— 
The  Munioipal  Corpontions  Act  1882.— At  the  close 
of  Uw  poll  for  tiw  elaotioit  at  a  oomudUor  for  » 


ward  of  a  borough,  P.,  one  of  the  two  oandidatee, 
objected  that  B.,  the  other  candidate,  was  ineligible 
on  the  ground  that  he  was  an  alderman  of  the 
borough.  The  returning  offioer  oonnted  the  votes, 
and  found  that  B.  had  a  majority.  He  oommnni- 
cated  tiie  numbers  to  the  mayor,  not  intending 
thereby  to  declare  B.  to  be  elected  within  the 
l*tft*Tiirg  of  sect.  2  of  the  Ballot  Act  1872  f 85  A  88 
Yiot.  0.  33),  and  the  mayor  pubUoly  annoiuoed 
than  from  the  steps  of  the  buildiug.  On  the  next 
•iM.y  the  returning  ofBoer  issued  a  pnblio  placard 
deolaring  P.  eleoted,  and  P.  made  uid  snbsoribed 
the  deolaration  reqnired  by  seot.  85  of  the  Hnniel- 
pal  Corporatums  Act  1889,  aind  claimed  to  vote  at 
a  meeting  of  the  oonncdl.  The  m^or  having 
refused  to  receive  P.'s  vote  :  Held,  on  argument 
of  rule  for  mandamuf,  that  B.,  being  an  alderman 
of  the  borough,  was  thereby  rendered  ineligible 
for  the  office  of  oonnoillor ;  tnat  the  declaration  oi 
the  result  on  the  night  of  the  election  had  no 
effect  i  that  the  pnblio  notice  issned  by  the  retnm- 
ing  officer  on  the  next  day  was  within  the  require- 
ments of  the  Ballot  Aotand  the  rules  thereunder  ; 
and  that,  P.  being  duly  returned ,  a  mandamu*  most 
issue  oommanding  the  mayor  to  receive  and  ooont 
his  vote.  (Beg.  on  the  proeeoutitm  of  John 
Pritchard  «.  The  Mayw  and  CorpMntion  of  the 
Boroufl^  of  Banfor.)   paga  484 

Begistration  of  voters — "  Incapacitated  by  any  law 
or  statute  from  voting  " — Metropolitan  police  oon- 
stable— 10  Geo.  4,  o.  44,  s.  18— The  Parliamentsry 
and  Munioipal  Begistration  Act  1878.— It  is  the 
duty  at  a  barrister  revising  a  list  of  parliamentary 
voters  within  the  metoopolitan  police  district  to 
expunge,  under  the  Parliamenta:ry  <uid  Municipal 
Begistration  Act  1878,  s.  28,  snb-seot.  7,  the  names 
of  all  persons  belonging  to  the  metropolitan  polioe 
foree,  they  being,  by  toe  operation  of  10  <mo.  4. 
0. 44,  s.  18, "  ino^HMiitAted  by  statute  from  voting  *' 
for  the  election  of  a  member  of  Parliament  witmn 
the  district.    (Donlon,  app.,  v.  Hal8e,re8p.)  84(k 

 Lodger  franchise  —  Qualifloation  —  Notice  of 

claim  to  be  registered  —  The  Bepresentation 
of  the  People  Act  1867— The  Parliamentary  and 
Municipal  Begistration  Act  1878  —  The  Regis- 
tration Act  1885.  —  It  is  an  essential  Mrt 
of  the  qnalifloation  for  tiie  lodger  franoniae 
th»t  tiie  claimant  shonld  acnd  to  tiie  overaetn 
notice  of  his  claim  to  he  registered.  Where 
a  person  entered  on  a  register  of  voters  in 
respect  of  lodgings  did  not  send  to  tiie  overseers 
notioe  <k  his  olaim  to  be  entered  on  the  next 
register  in  respeot  of  the  same  lodgings,  but  the 
overseers  by  mistake  inserted  his  name  in  the  old 
lodgers'  list :  Held,  that  it  was  the  duty  of  the 
revising  barrister  to  expunge  the  name,  the  quali- 
ftoation  of  the  claimant  being  insufficient  by  reason 
of  his  omisium  to  send  inaelaim.  (Hersant,  app., 
V.  Halse,  resp.)   887 

 •*  Medical  or  sui^oal  assistance  "  —  Uncer- 
tificated midwife— The  Medical  Belief  Disquali- 
floation  Bemoval  Act  1885.— The  term  "medical 
ot  nxglotl  aaaiBtanoe "  in  the  8nd  eeotion 
<tf  the  Medical  Belief  IKsquaUfioation  Bemoval 
Act  1885  includes  assistance  of  a  medical  or 
surgical  character  rendered  by  persons  other 
than  medical  men  or  surgeons,  e.g.,  the  attendance 
of  an  uncertificated  midwife  at  a  oonftaement. 
(Honeybone,  app.,  v.  Hambridge  and  others, 
resps.)  365 

 Oconpation-— Franchise— Soldier  in  barracks 

—  Compulsory  absence  on  duty  —  Constructive 
inhabitancy.  —  A  Don-oommissioned  offioer  who 
is  oompulsorily  absent  from  a  dwelling-honse 
allotted  to  htm  by  the  military  anworities 
during  twenty  -  seven  day  of  the  qualifying 
year,  doee  not  inhabit  such  dwelling  •  bouse 
within  the  meaning  of  'the  3rd  section  of  the 
Bepresentation  of  the  People  Act  1884  (48  Vict, 
c.  3),  notwithstanding  that  the  dweUing-house 
continnes  to  be  occupied  bv  his  family  and  furni- 
ture, and  that  reasonable  leave  to  return  thereto 
during  the  period  of  compulsory  absence  li 
usually  granted  to  peraons  in  his  pMj^on  aa  of 
cour«.  /Spitt.ll.app..tr^^^^QQg.|g« 
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Betaniiiiff  offioec's  oharges — Peraonftl  Bemnneration 
—88  &  39  Tiet.  c  84,  m.  2.  A,  iched.  1,  part  2.—^ 
retDRuag  officer  at  a  pariiameataiy  flwo&oii  ia  not 
entitled  to  Tennmeration  for  personal  Berrioea 

rendered  br  him  in  the  oondnet  of  the  election, 
under  the  heading  of  profeaaional  or  other  aasist- 
aaoe,  which  he  h<4  not  as  a  matter  of  fact  om- 
plt^ed.  (Be  Shoreditch  (Hoxton  Divinon)  Parlia- 
mentary Eleotion  1886 ;  pat^  Walker.)  ...pag$  529 
- —  Taxation  of — Parliamentarr  Elections  (Betorn- 
injr  Officer's)  Act  1875 — "Apply  to  the  oonrt," 
meaning  of. — By  sect.  4  of  S8  £  39  Vict.  c.  84,  it  is 
enacted  that  an  application  to  tax  the  retominsr 
officer'B  ohareea  at  a  parliamentary  eleotion  may 
be  made,  within  foortiMn  days  from  the  delirery 
of  the  acoonnt,  to  the  Connty  Conrt  having  jaria- 
diction  at  the  place  of  nomination  for  the  eleotion. 
Held,  that  an  application  made  within  the  time 
Bpeoifled  to  the  renstnrofthe  Connty  Conrt  when 
theindgewaa  not  sitting  was  properly  made.  (Beg. 
«.  Tba  Judge  ol  the  Bkxnubtuy  Coaa^Cotat.) ...  SZl 

ELECTION  PETITION. 
Trial — No  witnesses — Change  of  renne — "Speoial 
oireomstances." — Where  the  only  qoestion  on  a 
parliamentary  eleotion  petition  relating  to  a  ooontr 
election  was  whether  an  admitted  act  otmatitntea 
an  illegal  praotioe,  and  the  trial  of  the  petition 
could  he  heard  with  greater  oonTenienoe  in 
London,  the  court  held  that  "  special  oiroom- 
Btances"  existed  within  sect.  II,  snb-seot.  11,  of 
the  Parliamentary  Elections  Act  1868,  and  ordered 
the  Tenae  to  be  changed  to  London.  (Arch  v. 
Bentinck.)  360 

ENDOWED  SCHOOLS  ACTTS. 
Powers  of  commissioners — Bemoval  of  sdiool — 
Denominational  school — Ednoational  interests  of 
priTilwed  persons — ^Vested  interests. — On  *peti- 
iioB  <H  ai^Ml  against  a  soheme  framed  hw  iha 
Charity  Commissioners  andertfae  Endowed  Schools 
Acts  1  Held  (1)  That  the  commissioners  have 
power  under  the  Acts  to  change  the  site  of  a 
school ;  (2)  That  a  yearlj  payment  to  a  school  by 
tmafcees  nnder  a  scheme  of  the  Conrt  of  Chanoenr 
made  In  1857,  which  might  be  disoontinned  with 
the  leave  of  the  oonrt  after  the  expiration  of 
thirty-six  years  if  the  tmatees  shoold  be  of  opinion 
that  the  school  was  not  in  an  efficient  state,  was 
an  '* edocational  endowment"  within  sect.  5  of 
the  Act  of  1868,  and  would  not  be  in  any  way  dis* 
torbed  by  the  removal  of  the  sohool  to  another 
site  ;  (3)  That  a  school  which  from  1861  had  been 
■oondncted  under  a  scheme  embodying  a  "  con- 
■denoe  olanBe"  in  aooordanoe  with  Lord  Cran- 
worth's  Act  (28  &  24  Vict.  o.  11),  is  not  a  denomi- 
national school  within  the  exception  in  sect.  19, 
anb-seot.  2,  of  the  Act  of  1869  ;  (4j  That  a  scheme 
which  angmented  the  endowment  of  the  parish 
school  and  provided  exhibitions  and  scholarships 
to  be  held  at  a  grammar-school  by  boys  educated 
in  the  public  elementary  schools  of  certain 
parishes,  paid  dne  regard  to  the  educational 
interests  en  the  poor  of  those  parishes  for  whose 
lienefit  the  grammar-school  was  founded,  as 
required  by  sect.  11  of  the  Act  of  1869 ;  (5)  That 
the  parents  oS  boys  who  have  only  been  at  an 
endowed  school  since  the  passing  of  the  Act  of 
1669  have  no  locus  wtandi  to  object  to  any  scheme 
affeoting  saoh  sohooL  (Be  Hvnswortii  Ftee 
Grammar  Sobool.)  212 

EVIDENCE. 
Pedigree— Unsigned  declaration-— Admissibility. — 
A  oeosaaed  person  in  a  draft  will  in  his  handwrii' 
ing,  bnt  not  signed  by  him,  desoribed  a  woman  C. 
b^  her  maiden  naate,  and  "  as  passing  as  his 
wifs :  *'  Hold,  that  the  doonment  was  admissibls 
in  evidenee  on  a  qneetion  M  tha  declarant's 
marriage  with  0.  {Sb  I«mbert.)   ...   ...   ...   „  15 

FOBEiaN  ENLISTMENT  ACT  1870. 
Expedition  against  friendly  State— Fitting  oat  and 
prspaxati(ni  of,  within  Qosen's  dominionB— 88  A 


34  Vict.  c.  90,  Bs.  8, 11.— The  offenoe  of  fitting  out 
and  preparing  an  expedition  within  the  Qaeen's 
dominions  agsinst  a  friendlv  State,  under  sect.  11 
of  the  Foreign  Enlisbnent  Act  1870,  is  sufficiently 
constituted  oy  the  purchase  of  guns  and  ammnm> 
tion  in  this  country,  and  their  shipment  fOT  the 
purpose  of  being  pnt  on  board  a  ship  in  a  foreign 
port,  with  a  knowledge  of  the  purchaser  and 
shipper  that  they  are  to  be  used  in  a  hostile 
demonstration  against  each  State,  though  the 
shipper  takes  no  part  in  any  overt  act  of  war,  and 
the  ahip  is  not  fullj  equipped  for  the  expediticm 
within  any  port  belongiiv  to  the  Queen's 
dominioBa.   (Beg.  v.  Sandcmu.)   payt  SBB 

FOBEIGN  JUDGMENT. 
Summary  proceeding — liabili^  to  avoidance  br 
subsequent  prooeedings  —  validity  in  Rn^isn 
oourts.— A  iadgment  was  obtained  in  Spain  against 
H.  H.  died,  and  his  executors  were  sued  in  this 
oountzj  upon  the  foreign  jnd^ent.  There  are 
two  kuds  of  judgment  in  Spanish  courts  of  law, 
one  known  as  "  nuunary,"  "  executive,"  or 
"remate,"  and  the  other  as  "plenarv^"  "declara- 
tory," or  "ordinary."  The  former  cind  can  on^ 
be  resisted  on  certain  qieoi&ed  grounds  of  defence, 
and  are  liable  to  be  defeated  by  a  subsequent 
"plenary"  judgment.  Execution  can  be  obtained 
upon  a  "  summary  "  judgment  notwithstanding 
the  institution  of  "plenary  "  proceedings,  pro- 
vided the  person  obtaming  exeoutitm  gives  security 
that  he  will  reinstate  matters,  if  he  loses  in  the 
"  plenaiT  "  proceedings.  The  judgment  obtained 
against  H.  was  of  the  first  or  "  summary  "  kind. 
The  defendants  pleaded  that  the  judgment  was  not 
a  final  judgment,  and  also  alleged  that  the  contract 
sued  upon  was  obtained  by  frsnd.  Held^  that  the 
judgment  imposed  upon  a.  a  Antw  or  obbgation  to 
pay  the  sum  adjudicated  to  be  due,  and  that  the 
possibility  of  its  being  avoided  by  a  subeeqaent 
plenary  "  judgment  aid  not  affect  its  validity  as 
a  oanae  of  action  in  this  country.  [Re  Henderson; 
Nouvion  V.  Freeman.)  889 

FBIENDLT  SOCIETT. 
Friendly  Societies  Act  1875  —  Dininte  —  County 
Court  —  Jurisdiction.  —  Where  the  rules  (tf  a 
friendly  society,  which  have  been  framed  subee* 

aaently  to  the  Act  of  1875,  express^  pvoride  that 
16  provisions  of  sect.  30  of  that  Act  are  applic- 
able to  the  socie^,  and  incorporate  them  with  the 
roles,  the  High  Court  has  jurisdiction  to  remove 
by  eertiarari  proceediiws  relating  to  disputes 
between  the  societT  and  its  members  from  the 
County  Conrt,  whion  by  the  Act  has  not  exolneive 
but  merely  permieeive  jurisdiction,  (fie  The  Boyal 

Liver  Friendly  SocieW.)   817 

Sickness  —  Old  age — Natural  decay. — The  rerocm- 
dent,  over  eigh^  years  of  age,  belonged  to  a 
friendly  society,  cme  of  the  rules  of  which  prc^ 
vided  that  every  member,  after  pajring  a  certain 
amount  of  contributiona,  falling  sick,  lame,  or 
blind,  or  otherwise  disabled  from  work,  should  be 
entitled  to  receive  a  certain  weekly  amount  from 
the  funds  of  the  society  for  sixteen  weeks,  if  his 
illness  continued  so  long,  and  half  pay  for  the  re- 
mainder ;  and  another  provided  that  where  a 
member  falls  sick,  lame,  or  blind,  he  is  to  give 
notice  to  the  stewards,  with  a  certificate  from  the 
surgeon  of  the  sooiel^,  stating  the  cause  of  his 
indupoeitlon.  The  scugeon  fa  tiie  aooiety  certi- 
fied to  the  appellants  (stewards  <tf  the  society)  that 
the  respondTent  "continued  unable  to  work  by 
reason  of  natural  decay."  The  respondent  drew 
sick  pay  for  some  weeks;  then  tits  appellants 
refused  to  allow  him  any  more,  holding  that  the 
oertificate  did  not  entitle  him  to  reoeiTe  it.  Held, 
that  inouaoity  to  work  arising  from  natural 
deo^,  as  the  rmult  of  old  age,  did  not  entitle  the 
xespottdent  to  sick  pay  under  the  sociefy's  rules. 
(Dunkley  and  another  v.  Harriaon.)  609 

HIGHWAT. 

Highw^  witUn  the  metropolitan  area^^bstructioti 
— Power  at  poUoe  to  proaeonte' 
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(5*8  Will.  4,  o.  50),  72.— A  pexKm,  by  nnciv 
Inms,  oooMioiied  a  orowd  to  UMmble,  and 
mnbr  obatnicted  a  «ertai&  higiiway  witfais  tb* 
mtrnwlitaa  polioa  durtriot.  An  inf orm»tioB  wm 
MMoaiiigrly  prefsned  uunst  bim  ^  wiiispeotcn- 
ot  poliee,  under  Mot.  73  of  tb«  Higbwijjr  Act. 
Hod  (nrenin^  the  deoinon  ot  the  niAgistnte, 
wbo  b»d  duniiMed  tbe  tnmmoiu).  that  tho  proTi- 
mcau  of  wot.  72  of  the  Highway  Aot  were  applia- 
■ble  to  higbwayi  within  tbe  aetropolitaa  area. 
Bdi  also,  that  a  proaeeation  under  Mot.  73  of  tbe 
Act  mt^t  be  initiated  hj  aDnoe,  and  therefore 
that  ma  praoaediiica  tana  aj  tbe  poliee  were 
TaUd.  (Baok,  a|ip.,  v.  HdoM,  ze^.)   -W* 

HUSBAJffD  AND  WIPE. 
Older  of  reparation  and  maintenance  nnder  Matri> 
monial  Canaea  Aot  1878 — Snbfleqaent  cohabitation 
— Effaet  of  mibM<^nent  cohabitation  on  order. — 
Am  order  of  judicial  eeparation  and  mainten- 
aaee  nade  under  aeot.  4  of  the  Matrimonial 
Caaua  Act  1878  ia  aroided  and  abaolntely 
put  an  end  to  by  a  reconoiliatimi  and  reeamed  ot>- 
Wntation  of  the  hoaband  and  wife,  eo  that  anoh 
order  eannot  be  rerired  if  a  eaoond  aepantini 
takes  pb«e.   (Haddon  «.  Had  don.)  716 

"Wife's  separate  propert;^ — Poet-nnptiol  settlement 
— Bestiaint  npon  anticipation — Contract  by  wife 
dnrisr  corertnre — liability  of  settled  property 
■Iter  hoaband's  death.— ^f  a  poet-nnptial  settle- 
ment prapertj  deriaed  br  will  to  a  named  woman 
for  hn  se^pamle  ose  witboat  any  restraint  agrainsi 
anticipation  was  limited  to  her  for  life  for  her 
separate  use  without  power  of  anticipation,  wiUi 
reneaoder  to  the  hosbuid  for  life,  witn  remainder 
to  the  children,  Ac.  Tbe  wife  snbaeqnently 
dnnng  the  ooTcrtore  made  a  promissory  note  in 
tsTcvr  of  tbe  plaintiffH  in  tbe  husband's  lifetime, 
ud  the  plaintiffn  after  tbe  death  of  the  hoabana 
drtained  jndgmsnt  thereon  aminst  ber,  and  an 
Oder  for  the  appointment  or  a  reoeiror  of  the 
tents  and  profits  of  the  settled  properly.  Held, 
that  the  settlement  was  not  voia  for  want  of  oon- 
aideration,  and  that  npon  the  trae  oonstmetion  ot 
Oe  Married  Women's  Propm^  Aot  1882,  as.  1,  5, 
19,  tiie  pnq>erty  comprised  in  the  settlement  was 
not  liable  to  satisfy  the  jndirment,  and  that  the 
order  uyointing  the  receirer  most  be  disnbarged. 
^ecton  and  another  V.  Tasker  and  another.)    ...  696 

INCOME  TAX. 
BrtthiR  on  boraeraces — Professional  boc^makera — 
"Profits  or  fains"  from  systematic  pnranit  of 
betting — Liability  of,  to  inoometax — "  Vocation  " 
—Meaning  of  that  term. — ^The  aystematio  porsnit 
of  betting  on  horse  races,  annnuly  carried  on  by 

S3feaBional  bookmakers,  is  a  "  vocation,"  within 
e  meaning  of  that  term  in  tbe  Income  Tax  Acts 
5  A  6  Tiot.  c.  35,  a.  100,  sobad.  D.,  and  IS  A  17 
Tiot.  0.  34.  a.  2,  aohad.  D ;  and  tbe  "  profitn  or 
nins"  ariaing  or  acoming  therefrom  to  snob 
bookmakers  are  assesaable  to  income  tax,  as 
"profits"  in  respect  of  snob  "vocation"  nnder 
the  said  Acta,  seotions  and  sohednles.  (Rhrfaidge 

and  aoother,  appa.,  r.  Mallandaine,  resp.)   2QB 

Areifliera  resident  abroad— Trade  carried  on  in 
En^and  through  a  resident  agent — Liability  of 
fomgn  prinoipuB  to  inoome  tax. — Tbe  appellants, 
wins  merohiuita  and  shippers  of  Sheima,  in 
^fiance,  where  they  liTed,  and  where  their  chief 
offloe  for  bnainesa  is,  and  who  were  ncTer  resident 
in  England,  are,  and  for  many  years  bare  been,  in 
the  habit  of  ahippii^  and  sending  yearly  to 
fcigland  Tory  considerable  quantities  of  cham- 
pagne for  purposes  of  sale  there.  By  arrange- 
ment^ Mr.  A.  Hubinet,  of  24,  Mark-lane,  London, 
acts  m  "Kngland  aa  their  sole  representatiTe  in  the 
of  their  wine  and  tbe  transaction  of  their 
buiiiaeB,  receiving  as  an  equivalent  for  his  ex- 
penses in  rent,  clerks'  salaries,  and  otherwise, 
aad  as  a  remuneration  for  his  servioes,  a  oom- 
insiaon  on  all  wine  sold  by  the  appellants 
m  ftigland.  The  premises  in  Mark-lane  were 
btktn  la  HuUnet'a  name,  and  he  oaniM  on  no 


buciiiess  there  exoept  that  of  the  wpellanta'  repifr 
sentative,  and  is  duly  asaesaed  to  and  baa  paid 
inoome  tax  on  all  pnidta  made  by  him  in  reject 
of  bis  said  agency.  The  sppellanta'  names,  with 
HulAuet's  as  their  agent,  awaar  amongst  the 
wine  mer<ibants  in  tbe  Poat-omoe  Directory,  and 
are  also  shown  at  the  Mark-Iaue  prenusea.  Hubi- 
ne^  on  behalf  of  tbe  appellant,  eowloys  travellen 
and  appoints  sub-agents,  who  seek  for  orders  (or 
the  wine  in  varioos  parte  of  England,  all  orders 
being  sought  for  and  taken  by  hitn  as  *'  agent  for 
Pommery  and  Oreno."  The  orders  so  obtained 
are  transmitted  to  Hubinet  and  forwarded  by  him 
to  the  ^pellant  at  Bheimaj  and,  in  reaponee 
thereto,  either  Hubinet  snrailies  the  wine  ordered 
from  a  small  stock  knt  oy  the  ^qiellants  at 
Mark-lane,  or,  if  the  order  be  for  a  considerable 
quantity,  the  appellants  ship  the  wine  direot  to 
tbe  onatomer.  All  goods  are  invoioed  to  the 
onstomer  in  the  appellants*  names  as  vendMa» 
and  tbe  amoonta  aw  in  zespeet  tiMovol  ar* 
oolleoted  by  Habioet  at  Uark-^w  on  behalf  of 
the  appellants,  wbo  keep  a  banking  aooouni  in 
London.  Bills  and  drafts  are  drawn  |»yable  to 
tbe  appellants'  order,  and  whan  received  are 
tranasutted  by  Hnbuiet  to  the  ^^pellanta  at 
Bbeima  for  indorsement.  On  dsfaolt  in  payment 
by  a  customer  proceedings  are  taken  in  the  ihigliah 
courts  in  the  appellants'  names,  and  proof  in 
bankTi4>t<iy  ia  made  in  their  names  aninet  ib 
banknmt  debtor.  The  upelluits  take  all  gaiaa 
and  suffer  all  losses  in  the  sale  of  uaj  wme  in 
England,  and  Hubinet  has  no  interest  in  any 
snon  sale  otber  than  his  said  commisaion  as 
agent.   All  goods  are  shipped  from  Franoe  at  tha 

Sunhaaer's  risk.  Tbe  Inoome  Tax  Commisaionera 
aving  oonflrmed  the  assessment  to  income  tax 
made  npon  the  appellants  in  the  name  of  their- 
a^ent  in  respect  of  the  profits  from  their  trade  of 
wine  merohanta  oarried  on  aa  above  mentioned, 
the  appellants  appealed  therefnHn  to  the  Queen's. 
Bcnon  Division,  and  oontended  that,  as  their 
afrent  had  paid  inoome  tax  on  all  profite  made  by 
bim,  and  as '  tiiev  only  sold  wine  through  him  as 
agent  in  Eivlano,  they  were  not  liable  to  oe  taxed 
ud,  farther,  tbat  the  profits  were  made  in  France* 
and  not  in  England ;  and  that,  in  any  case,  the 
profits  ariaing  from  the  orders  exeouted  from  the 
atook  of  wine  in  Franoe  were  made  there,  and 
were  not  taxable  here ;  but  it  was  held  (1)  that  it- 
was  clear  on  the  facts  stated,  tbat  tbe  appeUants 
carried  on  a  trade  within  the  United  Kingdom,  on 
tbe  profits  from  which  they  were  liable  to  assess- 
ment to  inoome  tax  under  schedule  D  of  16  &  17 
Tiot.  c.  34 ;  and  (2)  tbat  that  liabflity  extended 
net  only  to  the  profits  npon  the  orders  executed 
by  >their  agent  m>m  the  stook  of  wine  kept  in 
Mark-lane,  but  also  to  the  profits  acoming  from 
the  orders  exeented  hr  the  appellants  from  th^ 
atodE  of  wine  at  Bhmma  direot  to  the  onitomen 
in  England.  (PtwimeiT  and  Greno,  vps.,  v. 
AptiionMt  n"P<)   JMVB  M 

INFANT. 

Settlement  '*  upon  '*  marriage — Marriage  of  female 
infant  under  seventeen— Fost-nnptiiu  settlement 
— Infonts'  Settlement  Aot  1855.— Where  a  female 
infant  who  waa  married  a  few  months  before 
attaining  the  age  of  seventeen,  upon  attaining 
that  age  applim,  together  with  her  husband,  to 
the  court,  under  tbe  Infiuits'  Settlement  Act  1855, 
to  direot  a  aettiement,  the  husband  having  pre- 
viously covenanted  to  take  all  proper  procewlings 
to  obtain  the  santion  of  the  court  £o  a  settlement, 
the  Court  held  tbat  the  settlement  could  be  made 
under  the  Act  aa  being  a  settlement  made  "  npon  " 
the  occasion  of  the  marriage,  the  conrt  being  of 
opinion  that  the  case  fell  within  the  second  uter- 
native  atated  by  Lord  Selbome  in  Be  Sampeon 
-and  Watt  {bO  L.  T.  Bep.  N.  S.  435  ;  25  Cb.  Div. 
482,  465),  that,  although  untU  the  age  there 
mentioned  is  attained  no  benefit  can  be  obt^ed 
from  tbe  Act,  yet  that  the  incapaci^  to  make  a 
settlement  oeaaes  after  that  age  has  been 
attained,  and  that  then  a  settlement,  ifipadly  aacL  I  ^ 
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truly  a  settlament  apon  the  occasion  of  the 
maniue,  and  oannd  bj  the  marru^re,  and  oon- 
ndered  hj  the  oonrt  to  be  desirable  and  proper, 
mar  ba  made.    {Be  PhiUips.)   paga  141 

Ward  of  oonrt  —  Harried  woman  —  BeTersionary 
interest — Settlement — Validiir  of  —  Confirmation 
—Infanta'  Settlement  Act  1855.— In  1862  an  infant 
mrd  of  oonrt,  who  was  entitled  to  a  reveraionary 
intereet  nnder  a  will,  the  trosta  of  which  were 
being  adminiatered  hj  the  oonrt,  married  withont 
the  eanotion  of  the  court.  In  pnranaDoe  of  Uie 
order  of  the  oonrt  inqniriea  were  directed  aa  to 
the  validity  of  the  marria^  and  the  fortune  of 
the  lady.  In  Joly  1863  a  settlement  of  the  rever- 
Bumaz7  intereet  of  the  ladywaa  ezeonted  b^  her 
husband  and  herself,  and  was  uprored  of  l^tbe 
oonrt.  The  lady  was  still  au  innnt,  and  no  order 
was  made  under,  or  having  reference  to,  the 
Infanta'  Settlement  Act  1855.  In  1873  the  lady 
joined  in  a  petition  to  hare  a  sum  of  54001.  paid  to 
the  trasteea  of  the  settlement,  and  in  1875  slie 
jtnned  in  the  appointment  of  new  tmateee  at  the 
settlement.  On  the  14th  Not.  1882  the  marriaee 
wa«  dissolved.  On  the  28th  Not.  1882  the  lady 
petitioned  the  DiToroe  Court  to  vary  the  settle* 
ment  by  striking  out  the  jmnt  power  of  apptnnt- 
mentiraieb  it  contained.  The  lady's  rererwonary 
interest  fell  into  possession  in  1886,  and  she 
Bought  to  faaTe  it  declared  that  the  settlement 
was  not  binding  upon  her.  Held,  thatthe  Infante' 
Settlement  Act  only  remoTed  the  disability  of 
infancy,  and  did  not  enable  an  infant  to  do  more 
than  an  adult  coidd  have  done ;  that  the  court 
had  no  inherent  power  to  bind  the  property  of  a 
ward ;  that  the  aettlementwas  thereiore  Tola,  and 
the  lady  had  not  done  anythii^  which  amounted 
to  are-settlement,  or  wMoh  made  the  settlement 
Unding  on  her,  and  the  money  must  therefore  be 
paid  to  her.   CBudmaster  «.  jSnokmastn.)  795 

INJUNCTION. 

Covenant  in  restraint  of  trade — "  So  far  as  the  law 
allows  "  —  (General  or  partial  —  Public  mlicy — 
Beaaonableness — Costs  on  higher  scale — BuIsb  of 
the  Supreme  Court  1883,  Order  LXV.,  r.  ».— A 
father  and  two  sons  carried  on  business  in  part- 
nership as  galTanisers  and  galvanised  iron  mana- 
facturera  at  Wolverhamptmi.  with  an  office  in 
London.  By  a  deed  of  the  11th  Oct.  1884,  entered 
into  npon  the  disaolntiou  of  the  partnership, 
J.  D.,  one  of  the  sons,  sold  his  share  in  the  capital 
and  goodwill  of  the  business  to  his  father  and 
brother  for  valuable  oousideratiou,  and  cove- 
nanted "  to  retire  wholly  and  absolutely  from  the 
partnisrship,  and,  so  for  as  the  law  allows,  from 
the  trade  or  business  thereof  in  all  its  branohea, 
and  not  to  toade,  act,  or  deal  in  any  way  so  as  to 
either  directly  or  indirectly  affect '  iiis  father  and 
brother.  The  business  was  subsequently  assigned 
to  the  plaintiff  oompanr.  In  1885  J.  D.  com- 
BMOoed  buaineaa  at  ffiO  to  384,  Old-street,  Shore- 
ditch,  in  the  county  of  Middleaex,  in  partnership 
with  a  former  a^nt  and  traveller  to  toe  originu 
firm,  as  galvamsed  iron  nuumfaoturers  and  mer- 
ohanta ;  out  they  did  not  themselves  galvanise 
gooda.  The  plaintiit  oompany  having  brought  an 
aotion  to  restrain  the  allied  breach  of  the  re- 
atriotive  covenant :  Held,  that  the  pbraae  "  so  far 
as  the  law  allows  "  must  be  oonatroed  to  mean  "to 
the  full  extent  that  the  doctrines  of  £ngliBh  law, 
as  interpreted  by  the  High  Court,  or  the  Court  of 
Appeal,  or  in  the  last  resort  the  House  of  Lords, 
will  allow  a  man  to  contract  himself  out  of  the 

grivilege  of  engaging  in  a  particular  trade  or 
OflineBs ;  "  that  the  covenant  was  therefore  sot 
too  vaguo  or  unreasonable,  and  must  be  enforced 
hj  an  injunction  to  restrain  the  defendant  from 
carrying  on  his  business  at  SSO  to  384,  Old-street, 
and  generally  in  the  words  of  the  covenant.  Held 
also,  that  it  was  a  proper  case  for  the  oosts,  sub- 
sequentto  reply,  to  be  taxed  upon  the  higher  aoale 
under  Order  LXV..  r.  9.   (Davies  t*.  Davies.)    ...  401 

Legal  right— Exercise  of— Discretion— Jfola  fidet.— 
Defendants  were  lessees  of  mines  with  liberty,  on 
giving  notioe,  to  make  such  railways  over  tlie 


■nrftae  aa  they  should  think  neoeseary  or  oon* 
venient  for  oarrying  away  the  minerals.  The 

plaintiffs,  being  lessees  of  other  mines  under  the 
same  lessor,  took  from  him  a  lease  of  two  doses 
of  the  same  aurfaoe  lands  over  which  the  defen- 
danta'  power  ezten^tod,  in  order  to  make  a  railroad 
for  their  minerals.  The  defendants  thereupon 
gave  notice  that  they  required  part  of  the  aurfaoe 
lands  for  oontinuiug  a  siding  they  already  had 
communicating  with  a  neighbouring  railway,  and 
proceeded  to  oonstruot  a  siding  on  the  same  two 
olosee  which  had  been  leased  to  the  plaintiffa 
and  (aa  required  by  their  lease)  to  fenoe  in  the 
land,  the  effect  being  to  exclude  the  plaintiffs 
from  access  across  the  closes  to  the  railway.  The 
plaintiffa  brought  an  aotion  to  restrain  the 
obsbnotion,  all^ifing  that  the  defendants'  further 
lines  were  nnneceesary,  and  that  the  defendants 
were  exercising  their  power  mold  fide  and  un- 
reasonably. Held,  by  analogy  to  the  principle 
governing  coses  of  purchaae  under  oompnlsory 
powers,  that,  as  the  dofendanta  were  exerciaing  a 
legal  iK)wer,  the  onua  of  proving  mala  fidet  was 
on  the  plaintiffs,  and  that,  even  if  further  aooom- 
modation  was  not  at  present  neoeseuy,  the  defen- 
d«its  were  entitled  to  look  forward  to  the  time 
when  it  might  become  eo.   (James  r.  Lorel.)  pajr*  739 

INSUBANCE. 
Fnu. 

Construotion  of  policy  —  Latent  ambiguity  — 
Evidence — Question  for  jury. — In  an  aotion  upon 
a  polioy  of  flre  insurance  if  the  evidence  diadoaee 
a  latent  ambiguity  in  the  polioy  so  that  it  becomes 
necessary  to  go  into  tlu  ooiuideration  of  other 
documents,  ud  to  zeaort  to  parol  evidenoe  to 
solve  that  ambignl^,  it  ceases  to  be  merely  a 
question  for  the  court  on  the  ooastmction  of  the 
instrument,  and  raiees  a  question  of  fact  which 
must  be  determined  by  the  jniy.  (H<ndem  v. 
Commeroial  Union  Aanuatkoe  Gmnpany.)   MO 

LirK. 

Surrender  of  polioy — Feraon  nor,  compos  matUii — 
Appointinent  of  teuateee — Number  of  tnteteea. — 
&i  U7I  l^e  defen^nt  took  out  a  ptdicjy  of  inmr- 
anee  on  hia  own  life  for  the  benefit  of  hu  wife  and 
ohildren  under  the  Married  Women's  Property 
Act  1870.  The  defendant  hod  for  some  time  post 
become  imcompetent  to  attend  to  brndness,  and 
was  unable  to  pay  the  premiums,  wliich  had  fallen 
into  arrear.  By  tberolesof  theinauranoasocie^ 
the  policy  might  be  exchanged  for  a  fully  paid-up 
policy  of  8751.,  but  owing  to  the  polioy  being  a 
trust  polioy  the  aooiety  declined  to  take  a^  atepe 
withont  the  direction  of  the  oonrt.  The  Harried 
Women's  Property  Act  1870  provided  for  the 
appointment  by  the  court  of  "  a  traiitee  "  tii  the 
polioy  moneys.  Upon  an  action  by  the  defendant's 
wife  and  child  for  the  appointment  of  a  named 
person  as  trustee  and  lixt  directions  authorising 
such  trustee  to  accept  a  fully  paid-up  policy : 
Held,  that  the  oonrt  hod  power  under  its  general 
jurisdiotion  over  trusts  to  appoint  trustees  of  the 
polioy  moneys,  having  regard  to  the  nature  of  the 
elsdm,  and  the  Court  ^inoted  two  tmateee  to  be 
appointed.   (Sohnltse  v.  Sdinltie.)  281 

H&BINE. 

Cash  advances  —  "  Full  interest  admitted."  —  A 
policy  of  marine  insurance  which  ineures  oaah 
advances  on  a  ship  is  within  19  Geo.  2.  c.  37,  a.  1 ; 
and  such  a  policy  containing  the  terms  "full 
interest  admitted  "  is  void  under  that  statute. 
(Berridge  v,  Tlie  Man  On  Insurance  Company 
Idmited.)   375 

Insurance  "  at  and  from "  —  Heaning  of  word 
"  cargo  " — Insurable  interest— Loss  before  loading 
completed. — The  word  "  oar^  "  is  a  word  fuscep- 
tible  of  different  meanings  in  different  oontracta, 
and  must  be  interpreted  with  reference  to  the 
context.  The  respondents,  who  had  agreed  with 
M.,  the  charterer  of  a  ship,  to  insure  a  cargo  of 
wheat,  applied  to  the  appellants  to  hold  them 
covered  for  a  portion  of  the  risk  '^at  and  from  T. 
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to  the  United  Elnydom."  The  appelUntstq^liMl, 
**  Ib  i<ecord*noe  with  jonr  written  Evqneat  .  .  . 
JOT  »re  hereby  held  proviaion&lly  isBored  .  .  . 
on  whea>t  eaiico  ■  -  ■  itrom  T.  to  the  United 
Kinsdom."  The  ship  uid  cargo,  were  lost  hj 
perils  inflOEed  ag^ainst  at  T.,  when  a  portion  only 
of  the  cargo  was  on  board.  Held,  (1)  That,  on  the 
tne  ooMtructioD  of  the  appellants'  letter,  the 
Qoidraot  waa  to  inaue  "  at  and  from  "  T. ;  (8) 
That  the  riflk  oommenoed  u  aoon  ai  any  porldon 
the  wheat  was  on  board ;  (3)  That  M.,  the 
pnrehaur,  who  was  himself  the  charterer  of  the 
■hip,  had  an  insnrable  interest  in  the  wheat  which 
Iiaa  been  shipped,  the  right  of  poMeiaion  and  the 
right  of  prt^fertrbeing  rested  in  bim.  A  man  may 
hare  an  insnrable  interest  in  goods  for  which  he  has 
neither  paid,  nor  become  liable  to  pay.  (Colonial 
Insoraoce  Company  of  New  Zealand  and  others  v. 
Adelaide  Marine  laiatanee  Company.)  -ptV*  178 

DTTEEPLEADER. 
Writ  of  jS.  /a, — Pawnbroker's  bosinesa — PossessiMi 
of  ahfliiff — Beoeiver  of  profits  of  bosiness — Un- 
redeemed pledgee — Property  in  srtioles  pawned — 
Tbe  Pawnbroker!  Act  1872. — A  reoeirer  was 
wpointed,  in  an  aotion  in  the  Qaeen's  Bench 
IKviaion.  to  reoeive  the  profits  and  other  moneys 
xeoeiTable  from  the  pawnbroker's  bnsinees  earned 
on  by  the  defendant.  Sabseauentty  to  the  ap- 
pointanent  of  the  reoeiTer,  bot  before  he  perfected 
lue  eeoority,  a  writ  of  fi.  fa.  was  issned  to  the 
aherifl  to  reeorer  a  sam  of  moue^  ordered  to  be 
utid  by  the  defendant  in  an  action  in  the  Chancery 
DiTision,  in  pnrsnanoe  whereof  the  sheriff  took 
possession  of  certain  goods  and  oluttels  in  the 
poasassion  of  the  defendant,  inelnding  rarions 
artioles  ^wnad  with  her  and  not  yet  redeemed. 
The  reoeirer  perfected  his  security,  and  oUimed 
tiw  mdcnmahlr  ^edgea  in  tiie  defendant's  boose. 
Held,  that  the  defendant,  as  pawnbroker,  had  a 
qualified  property  in  the  artioles  pawned  with  her 
and  not  yet  redeemed,  which  was  not  intercepted 
the  appointments  a  reoeirer ;  and  thatthere- 
mn  tbe  sheriff  vaa  entitled  to  Iwld  noh  artudes 
on  bdwlf  of  the  exeootion  creditor,  and  to  reoeire 
money  paid  to  redeem  tiie  same.  (Be  BoUaaon ; 
B^laaon  v.  BoUason ;  Halse,  elaimant.)   808 

LEASE. 

Breach  of  oorenant— Be-ertry^  or  forfeitore— Sale 
«f  part  of  demised  premisee  —  l4jiability  of 
assignee  for  breaches  in  respect  of  onsold  part. — 
The  doctrine  established  by  the  case  of  Darling- 
ton T.  Hamilton  (Kay,  550) — namely,  that  where 
two  honiiee  are  comprised  in  one  lease,  and  sob- 
ject  to  eorenants  common  to  both,  an  ander-lessee 
of  one  house  is  liable  to  hare  his  underlease 
determined  by  re-entry  by  the  original  lessor  for 
breach  of  any  covenant  relating  to  the  other 
boose — still  prerailsj  and  is  n6t  Kffectod  by  seat. 
14  of  the  Conreyanoing  Act  1881,  which  merely 
protects  a  lessee  or  onder-leseee  against  re-entiy 
or  forfeitore  by  giving  him  an  opportani^  of 
making  good  any  oreach  of  ooTsnant.  (Creawell 
v.  Daniuon.)  Sll 

BeetrictiTe  oorenant  —  ConstmotiTe  notioe  —  Ao- 
qoiescenee  —  Injonctton  —  Practice  —  I^rties  — 
Th mi-party  ptocedore  —  Indemnity  —  Co-defen- 
dants.— In  1^7  A.  irrantAd  a  lease  of  a  hoase  for 
a  term  of  ninety-three  years,  with  a  reetriotive 
covenant  against  the  naer  of  the  honse  for  any 
art,  trade,  or  bosinesa.  The  term  granted  bj  the 
lease  became  vested  in  B.,  and  in  Oct.  1883  B, 
granted  a  lease  of  the  honse  to  C.  for  twenty-one 
yean,  with  an  express  permission  that  he  might 
ose  the  honse  in  bis  profession  of  teaching  masio 
and  singing,  and  with  the  nsnal  covenant  for  qaiet 
eOMyment.  There  was  constmctive  notice  of  the 
odginal  lease  in  tae  onderleafie,  hat  C.  had  no 
penonal  knowledge  or  notioe  of  the  restrictive 
Dovenant.  A  breach  of  this  covenant  having  been 
committed  by  C,  the  devisees  in  trust  of  A. 
Im>nght  an  action  against  B.  and  C,  claiming  an 
injancUon  and  danujges.  By  his  defence  C. 
claimed  to  be  indemnified  by  B.  tgainst  all  ex- 


penses and  damages  occasioned  by  the  breach  of 
the  oovenaot  for  quiet  enjoyment,  and  served  a 
third-party  notice  npon  B.,  to  whioh  he  appeared. 
"So  Bnmmons  for  directions  was  taken  oat  by  C. 
under  Order  XVI.,  r.  52.  Held,  that  the  plaintiffs 
were  entitled  to  an  injunction  against  C,  and 
diamages  against  B.,  who  was  a  proper  party  to 
the  aotion.  But  held,  that  C.  was  not  entitled  to 
any  relief  agunet  his  oo-defendant  B.,  inasmuch 
as  no  application  for  directions  had  been  made 
under  Chner  XYI.,  r.  52,  nor  was  the  claim  one  for 
"  contribution  or  indemitity  "  within  the  meaning 
of  rule  55.    (Tritton  v.  Bankart.)   pag9  806 

LICENSING. 
Berenne— Beer  lioenoe  —  Botanic  beer— Descrip- 
tion of  or  snbstituto  for  beer.— The  appellant  sold 
a  li<^uor  called  "  botanic  beer,"  without  having  a 
retail  licence  for  the  sale  of  beer.  It  contained 
sngar,  herbs,  and  water,  but  no  hops  or  malt,  and 
bad  6  per  cent,  of  proof  spirit.  luld,  that  such 
a  liquor  was  "beer  "within  the  meaning  of  sect. 
4  of  48  A  4B  Tiet.  c.  51.  and  that  the  appellant 
was  rightly  oonrioted.  (Howortb,  app.,  v.  Minns, 
reap.)  318 

LICENSING  ACTS. 
Intoxioating  lion  w  sold  bj  retail — "  Balling"  in  pro- 
perly markedmeasnre.— By  sect.  8  of  the  Lfoenaing 
Act  1872,  "  Every  person  shall  sell  all  intoxicating 
liquor  which  is  sold  by  retail  and  not  in  cask  or 
bottle,  and  i*  not  sold  iq  a  quantity  less  than  half- 
arpint  in  measures  matted  according  to  the 
imperial  standard."  A  pnbUoan  drew  a  pint  of 
beer  for  a  customer  in  a  properly  stomped  measure, 
and  then  poured  it  into  an  unstamped  jug,  in 
which  he  handed  it  to  the  customer.  From  the 
position  of  the  customer  it  was  impossible  for  him 
to  see  the  bar  where  the  beer  was  drawn,  and  he 
was  not  aware  that  any  measure  had  been  used  in 
drawing  it.  Held,  that  the  beer  bad  not  been  sold 
in  a  measure  marked  according  to  the  imperial 
standard  within  the  "g  of  sect,  8  of  the 
Licensing  Act  1872.   (Addy,  app.,  v.  BlaJce,  rssp.)  711 

MEN. 

Policy — Preminms — Payment  by  stranger— Salvage 
— Mortoagor. — A  stranger  who  pays  preminmson  a 

policy  does  not  thereby  acquire  a  Ren  in  the  nature 
of  Bi^vage  on  the  policy  for  tbe  amount  of  the 
premiums.  If  the  owner  of  the  policy  knew  the 
service  was  being  performed  it  ie  then  a  question 
of  faot  whether  a  oontraot  by  him  to  repay  or 
give  a  lien  can  be  inferred.  A  mortgagor  of  a 
poli(^  cannot  by  paying  the  premiums  on  it 
aoquire  any  oharec  tn  priority  to  his  mortgagee. 
(Falcke  r.  Soottiiin  Imperial  Assurance  Company.)  220 

UVEBFOOL  COUBT  OP  PASSAGE. 
Bnles  of  Court — Power  to  make  mles  foonoemlng 

fractioe  —  Bole  ordering  security  for  oosts-^ 
nvalidity — Liverpool  Court  of  Passage  Acts. — By 
6  A7Will.4,a.oxxxv.,  g.  4,thea88eBHor  of  the  Court 
of  Passage  may  from  time  to  time  nuUce  sucJi 
rules  and  regalfttions  oonoenUng,  the  praatioe 
and  costs  of  the  said  ooort  in  personal  actions  as 
he  may  deem  to  be  expedient.  By  16  &  17  Vict, 
e.  xxi.,  8.  52,  tbe  powers  conferred  oy  ihe  Common 
Law  Procedure  Act  1852  upon  judged  of  the 
Superior  Conrt  to  make  rules  of  court,  may  be 
exercised  by  the  asaessor  of  the  Court  of  Passage 
with  the  approbation  of  one  of  the  judges  of  tho 
Superior  Conrts  of  common  law.  The  assessor 
of  the  Court  of  Passage,  without  the  approbation 
of  a  judge  of  the  High  Court,  framed  a  rule  by 
which  the  registrar  was  to  be  at  liberty,  upon  the 
application  of  the  defendant,  to  order  too  plaintiff 
to  give  security  for  ooata  when  tbe  action  was 
frivolous  or  vexations.  Held,  that  tho  two  sets  of 
powers  given  by  the  two  Court  of  Passage  Acts 
might  oo-exUt,  and  that,  therefore,  it  was  within 
the  competence  of  the  assessor  to  make  rules  iLsto 
practice  and  costs,  without  tho  approbation  of  a 
judge  of  the  High  Court.   Held,  also,  tb«i>t  tbe  rula 
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BuxncTB  or  cum. 


in  onwUon  made  hy  ths  ■■■ewor  wm  luraHd,  ud 
that  it  WM  not » l«pd  excrciBe  <jl  tlie  vvmr  oon- 
femd  byS  ft  7  Will.  4,  o.  oxxit.,  s.  4,beaaiiBe,  in 
effsot,  it  imposed  upon  parties  a  limitation  on 
ih«ir  rifthtto  take  inoc«effint[H  in  tho  conrt.  (Reg. 
V.  Tin  BCayor  and  Coipomtitni  of  liTorpooL)  pag»  S14 

LXTNACT. 

lAmalie—Cwtodj— Order  for  detention— Order  for 
dischaige.— By  16  ft  17  Yiot.  o.  96,  a.  4,  a  patient 
oannoi  be  reoeired  into  a  prirate  Innatio  ftsylnm 
withont  an  order  aooordiiw  to  the  foiminBdiedttle 
A.  No.  1,  annexed  to  the  Act,  "tofether  with 
such  statement  of  partionlan  aa  is  oonta^ied  in 
the  Bcfaedole."  In  a  statement  of  partionlare 
nnder  this  seotioa,  the  qneation  ai  to  the  age  of 
the  patient  was  answered  "Fif^,"   and  the 

nitions,  "Whether  first  attack? '*  "Afe  on 
attaokP"  And  "When  and  where  pienoaslj 
nnder  care  and  treatment  F "  were  anewered 
refli>ectiTel7,  **  For  the  last  twentj  years  has  been 
anl^eot  to  what  is  termed  hysteria ; "  "Thiztf;" 
*'  Dnriiyr  this  period  of  twenty  yean  baa  been 
constantly nndertreatmentP"  To tfai slast answer 
the  words  "for  hysteria  by  Drs.  A.  B.  and  C." 
were  afterwards  added.  Held  (affirmisjr  the 
jadgment  of  the  eonrt  b^w),  that  these 
answers  were  sufficient,  and  that  the  order 
was  ralid,  and  that  the  keei>er  of  an  aajlom 
who  had  received  a  patient  under  it  was  pro- 
tected by  8  ft  9  Viet.  c.  100,  s.  99,  in  an  action 
for  false  imprisonment.  B^  8  ft  9  Yiot.  e.  100, 
a.  72,  if  a  person  who  has  signed  an  order  for  the 
reeeption  of  a  patient  into  an  asylum  shall  in 
writing "  direct  that  each  patient  .  .  .  shall 
be  discharged  .  .  .  aooa  patient  shall  forth- 
with be  discharged."  The  person  who  bad  signed 
an  order  for  the  reception  of  a  ^tient,  reoeived  a 
letter  from  the  Commissioners  m  Lnnaoy  statiiur 
that  in  their  opinion  she  ought  to  be  diaobatgea, 
and  thereupon  wrote  to  the  keeper  of  the  asylom, 
"  After  the  commissioners'  letter  I  snppoee  I 
mnst  consent  to  L.'b  ^soharge,  and  heg  yon  will 
oarrr  oat  their  snggestion  ae  soon  as  yon  may 
tiunk  it  adTisable."  Held,  that  this  letter  did  not 
"direct  that  the  patient  should  be  discharged" 
within  the  section,  and  that  the  keeper  of  the 
asylnm  was  not  liable  for  detaining  her  for  se-retal 
days  after  he  had  reoeired  it.  (Lowe  v.  Pox.)  ...  406 
Praotice — Sale  of  lonatic's  property — Form  of  order 
— Exercise  pf  power. — Waen  the  sale  of  a  lunatic's 
estate  is  anthorisod,  the  ordinary  practice  has 
been  simply  to  order  the  proper^  to  be  sold,  and 
after  the  sale  by  separate  order  to  Test  the 
property  in  the  pnrchaser  under  sect.  3  of  the 
Trustee  Act  1850.  Part  of  the  estate  of  a  lunatic 
(so  found  by  inquisition}  consisted  of  a  l^ml 
mortgage  of  iMsebolds  coinaining  a  power  for  tiie 
mortgagee  to  sell  and  oouTcy  in  the  usual  form. 
Apphcation  was  made  to  the  court  to  direct  that 
the  committee  shonld  sell  the  property,  and 
oonvN  the  same  to  the  purchaser.  Held,  tbat  it 
was  doubtful  whether  tiiere  was  a  power  rested 
in  the  lonatio  within  the  meaning  of  sect.  13S  of 
the  Lnnacy  B^nlation  Act  1853,  and  that  the 
risks  attending  a  departure  from  the  ordinary 
practice  were  not  compensated  for  the  Baring 
IS  expense  by  TnaV^ng  qbIj  one  Older.   (Bs  Har- 

woodO  509 

Small  ;property— Payment  of  debts— Benefit  of 
lunatio — Creditors. — Where  the  property  of  an 
insane  person  is  of  small  amount  an  order  will  not 
be  made  for  its  application  under  sect.  12  of  the 
Lunacy  B«ga]atioQ  Act  1862  or  sect.  10,  sab-sect. 
3  of  this  Criminal  Lnnatics  Act  1834,  where  it  woald 
only  be  for  the  benefit  of  creditors  and  not  for  the 
benefit  of  the  lunatic  himself.    {Be  Price.) 

MATtTtTTim  WOMAN. 

Baal  estate  deseended  to,  as  co-hedrees— Separate 
nee— Fee  simple.— Sect.  8  of  the  Married  Women's 

Prcmerty  Act  1870  does  not  apply  to  the  corpus  of 
real  estate  descended  to  a  mamed  woman  as  the 
heizeee  or  co-heiress  of  an  intestate,  so  as  to 


_.  77 


enable  her  to  pass  tin  fee  rimple  by  anmndmow- 

lodged  deed.   (Johnsm  t>.  Johnson.)   -pofe  16$ 

Separate  estate — Bestraint  on  anticipation — Be- 
moTal  by  oourt— Settlement— Gonveyancing  and 
Law  of  Property  Act  1881.— A  testator,  by  his 
will,  dated  in  18B3,  gave  his  residuary  real  and 
perMmal  estate  to  his  two  daughters,  who  were 
married  women,  as  tenants  in  common  for  their 
separate  use  without  power  of  anticipation,  ^le 
testator's  dan^hters  nad  both  executed  settle- 
ments on  their  respectire  marriages,  and  the 
court  had  held  that  their  shares  in  the  testator's 
residuary  estate  were  not  bound  by  ooTcnaats  in 
their  settlemente  to  settle  after-aoquired  pro- 
perty :  (Bs  Gurrwi  Oibton  v.  Way,  No.  1,  54 
L  T.  Bep.  M.  S.  665 ;  82  Ch.  Dir.  361.)  The 
teetator's  real  estate  consisted  mainly  of  small 
house  property,  of  which  it  was  desirable  to  grant 
leases  to  the  tenants,  but  which  the  testator's 
daughters,  being  restrained  from  anticipation,  had 
no  power  to  do.  For  Haa  and  other  reasons  an 
application  wms  made  to  the  eoovt  nnder  sect.  89 
of  the  Conrreymncisg  Act  1881  to  remcre  the 
restraint  cm  anticipation,  and  to  sanction  » 
Boheme  for  a  partition  and  settlement  of  the  pro* 
per^.  Held,  that  tiu  proposed  scheme  was, 
nannr  regard  to  tlie  natoze  of  the  propertr,  the 
difficulty  of  dealing  with  it,  and  the  nature  of 
the  proposed  disposition,  for  the  benefit  of  tiie 
marned  women;  and  Uiat  the  wpUoatian 
ouriit  to  ba  granted.  (Be  Cnrxey;  mbaon  e. 
Way,  No.  3.)    90 

M4T'Tff"ep  WOMEN'S  FBOFEIBTT'  ACT  1870. 

Policy  of  tnsnranoe  for  benefit  of  wife  and  children — 
Joint  tenancy. — S.  affected,  in  July  1871,  a  policy 
of  insurance  upon  bis  life,  whereby,  aftw  a  redtw 
of  his  desire  to  insure  bis  life  nnder  the  pzovirions 
of  the  Married  Women's  Property  Act  1870  for 
the  benefit  of  his  wife  and  children,  it  was  pro- 
vided that  his  wife  and  the  children  of  the  marriage 
should  be  entitied  to  reoare  the  sum  aforesaid. 
S.  died,  leaving  »  wife  and  eevaral  ehildren  him 
surviving.  The  question  was  raised  whether  the 
wife  was  entitled  to  tiie  benefit  of  the  sum  assured 
for  her  life,  with  remainder  to  the  childreu,  or 
whether  the  wife  and  children  were  entitled  to 
the  whole  fund  as  ^int  tenants.  Held,  that  the 
wife  and  those  children  who  surrived  B.  were 
entitled  to  the  policy  money  as  joint  tenants.  (Be 
Seyton;  Seyton  v.  Satterthwaite.)   47» 

MASTEB  AND  SEBVANT. 

Tramoar  driver. — A  tram  oar  driver  is  not  "  a  person 
to  whom  the  Employers  and  Workman  Act  1875 

S plies,"  and  therefore  is  not  a  workman  within 
a  meaning  of  the  Employers'  Liabili^  Act  1880, 
nor  entitled  to  the  b«tefit  of  the  Act.  (Cook  v. 
North  Metropolitan  Tiamway  C<Hni»ny.}    ...   ...  44S 

MATEIMONIAL  CAITSBS  ACT  1884. 

Judicial  separation — Non-compliance  with  decree 
for  restitatioD — Desertion. — A  decree  for  restitu- 
tion of  conjugal  rights  having  been  pronounced  at 
the  suit  of  t£e  wife,  sach  decree  to  be  complied 
with  within  fonrteen  days,  the  husband,  on  being 
served  with  the  order,  asked  where  his  wife  was. 
The  solicitor's  clerk  who  served  the  order  did  not 
tell  bim,  whereupon  the  respondent  said  he  did 
not  intend  to  resume  cohabitation  with  her.  On 
his  failnre  to  comply  with  the  order,  the  wife  in- 
stituted  the  present  suit  by  presenting  a  petitioi 
for  a  judicial  separation  on  the  ground  of  deser- 
tion. Between  that  time  and  the  hearing  of  thin 
second  suit  the  respondent  visited  the  petitioner 
at  the  house  of  hermrents,  and  engaged  in  friendly 
conversation  with  her,  but  he  was  turned  out  of 
the  house  by  the  petitioner's  fatiier.  Held,  that 
the  resptrndenthad  been  guilty  of  desertion  within 
the  meanii^  of  sect.  5  of  the  Matrimonial  Canaes 
Act  1884,  and  therefore,  held  that  the  petitioner 
was  entitied  to  a  decree  of  jndieial  separation 
^^^e  ground  of  snch  desertion.    (Harding  «.  ^ 
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MEABITBE  OF  DAHAOEB. 
Imoiy  hj  flood— HoQBM  in  pOBBessioQ— Berenum  of 
Aooses  lat  on  leaae — Houses  mbjeot  to  bnildiog 
agreement  and  mortngs  Beorm^. — lujon  wm 
cuaed  to  k  freehold  Dnilding  estate  and  hooMe 
Hhanim  ivatar  awmtxmiag  the  dooks  of  the 
dafendante,  whose  liability  tor  the  damage  done 
wai  eetehlubed  in  an  action.  The  tmildinff  eet»te 
oonciated  oi  (1)  hooBee  in  the  poeeeseion  of  the 
plaintifl ;  (2)  Weea  leaaed  the  plaintifl;  (% 
uuid  and  hoosea  ealnaat  to  abaildbif  afiMmeitt 
the  tenns  ai  which  tiie  idaintlff  wae  bound  to 
make  adTmnoei  oa  bnildii^  at  different  etagee  of 
covapletion,  aorae  of  wfaioh  adraaoea  had  been 
niue ;  (4)  raoant  land  in  the  posaeaaitHi  of  the 
plafattf.  HeU.  (1)  that  the  ibtifl  wm  oafy 
entitled  to  a  earn  anfiotent  to  put  the  hooaee  in 
poeaeeeion  into  lepair,  with  an  idlowaaoe  in 
ra^teet  of  the  oonaeqnent  delay  in  letting,  bat  not 
to  anything  in  zeepeot  of  permaseBt  depreeiation 
in  the  rattal  owing-  to  the  prejiidioe  agMnat  tiie 
property  seated  by  a  flood  hariag  ooearred  and 
the  femr  tibat  it  nnght  ooonr  again ;  (8)  tl»t  there 
being  no  injury  to  the  property  nnder  teaae  wfaioh 
would  remain  and  afleot  the  rvreraion  after  the 
«xpintion  of  the  leaaea,  nothing  eoold  be  awarded 
m  reipeet  ottiie  depreeiation  in  the  eelliug  ralna 
of  the  ground  rente,  though  a  oaetom  wae  alleged 
«f  aeliing  the  ground  rents  to  proTide  money  for 
farther  apeonJatdon ;  (3)  that  the  proper  way  to 
Msoee  the  damages  in  reapeot  of  the  mortgage 
■seuity  was  to  aaoertain  what  was  the  amoont  of 
dantaye  directly  canaed  by  the  flood  to  the 
■Iraeture  of  the  honsee,  then  to  aaOOTtain  bow 
far  the  honaes,  before  they  were  repaired,  ware 
anJEcient  to  answer  the  plaintiff's  former  seonri^, 
and  if  there  wae  a  denoieaey,  ^en  to  giro  t£e 
plaiBtiff  ao  moeh  oi  tiie  avm  reqaired  to  repair 
the  damaM  to  tiie  hoases  aa,  in  additum  to  the 
TslM  <4  ue  honees  not  repa^ed,  wonld  be  poffi- 
oiest  to  make  good  the  nim  he  had  adTanoed ; 
(4)  that  the  defendants  were  only  liable  for 
dam^ee  in  reapeot  of  the  time  daring  whieh  Mm 
flood  aetoaUy  delayed  tlie  letting,  and  not  for 
damagea  by  ddaf  caused  by  prejndioe  oeoarioned 
by  tiiiB  ftood.  (Bast  v.  Tutoda  Otavbig  Dook 
Ompi^.)   .fag»  fll6 

MEDICAL  PRACrmONEB. 

TfrnmuiiOBi  assistant— Bight  id  qnaUfled  and  re- 
gutered  practitioner  to  ene  for  medical  serriom 
whi^  rendered  hj  nngoalified  aaaistant---BegiB- 
tration  at  time  of  rendering  serrioeB— Whether 
neceeaary. — Under  sect.  32  of  the  Medical  Act 
1BS6  a  dnly  qnalified  and  regiatend  medioal  pra«- 
tStniar  ia  not  entitled  to  reoorer  eharges  for  nuidi' 
OBH  aapplied  for  medioal  servieea  rendered  by  an 
nnqnalioed  and  norwistered  assistant,  where  snch 
aervieea  hare  been  woolly  rendered  by  the  unquali- 
fied asaiBtattt,  and  where  no  part  of  each  serrices 
has  baen  rendered  by  the  qualified  praddtluwr 
htmaeU.  Semble,  to  enable  a  medical  praetitiMier 
to  reeorerohazgea  forsnoh  aerrioes.it  laneoeBaary 
that  be  ahoold  haTC  been  qnalified  and  registered 
at  tlw  time  ot  rendering  anoh  serrioee,  as  well  as 
Kttbettfal  (Hvwai& V. Brearlcu.)   748 

METBOPOUB  KANAOBHSNT  AMENDMENT 
ACT  1808. 

Sewer — Expense  of  ooMtnioting — New  street.  -•- 
Sect.  52  of  the  Metropolia  Management  Amend- 
meat  Aot  1868  enaeta  that  where  any  sewer  eh&ll 
be  eonatoiiBted  lor  the  dndaage  <a  any  "new 
Bfaeet,"  the  eipeaae  aball  be  defrayed  by  the 
owaexs  of  the  land  abnttiag  on  miih  street. 
Sect.  5S  eoniaina  a  proriao  that,  where  any  sewer 
■hall  be  oonstmcted  in  a  street  in  whieh 
pvavionilr  ttiro  haa  been  no  sewer,  but  irtiere 
■ewera  fntaa  ha>Te  been  leried  prerionslT,  no  pro- 
perigr  in  respect  of  whieh  sewers  rates  ImTe  been 
leriod  for  fire  years  prior  to  Jaau  1, 185S,  shall  be 
sobiaet  to  bo  ehacgad.  Hie  nmondentwas  tlw 
owasr  of  pn^ertj  iriddi  abattea  ^ixi  a  zoad  im 
^iib  tiwr*  WH  no  amr.  SsmnzmtwhadbM 


levied  in  reapeot  of  the  property  for  fire  yean 
prior  to  Jan.  1, 1856.  In  iS72  the  road  eeaeed  to 
tie  a  tompike  road,  and  theappellant  Teatry  after- 
wuds  oonatnioted  a  aewer  in  it.  Held,  that 
■eot.  58  of  t3ie  Aot  did  not  apply,  and  that  the 
respondent  was  exempt  nnder  the  nroTiso  in 
sect.  53  from  liability  to  oontribnte  to  tne  expenae 
of  oonatmoting  the  sewer.  (Yestiy  of  St.  John, 
flampatead, «.  Cotton.)     .„   .pag9  1 

HOBTaAas. 

Adraneea  by  flnt  mortgagee  after  notioe  of  seooad 
mortgage  —  Priorities.  —  The  principle  of  the 
deciaion  in  the  ease  of  Hopfctnsim  t.  Bolt  (5  L.  T. 
Ben.  N.  S.  90  ;  9  H.  of  L.  Caa.  &14)  U  not  oonfined 
in  ita  MKtlication  to  the  law  of  Eiwtaad,  bat  it  is 
appUeabte  also  to  the  law  of  Scotland.  M.,  who 
was  indebted  to  the  respondent  bank,  oonTeyed 
certain  freehold  property  in  Greenock  to  them  to 
hold  ia  aooordanea  with  the  terms  of  a  "  baok 
letter  "  "  in  seoority  and  nstil  foil  and  final  pay- 
ment of  all  anms  of  money  dne  or  iriiieh  may  be  re- 
after  become  dne  by  me  to  yon."  Sometime 
afterwards  she  assigned  all  her  remaining  intereat 
in  the  property  to  the  appellant  bank,  as  aeonrity 
for  the  balance  dne  nnder  two  bills  of  exohaaga, 
and  notiee  of  this  asst^fmnent  was  ^ven  to  &m 
respondents.  After  nottoe  of  the  aasignment  the 
respondents  made  farther  adTanees  to  M.  She 
afterwards  baoame  bankrupt,  and  the  aecoril^ 
prored  inanffloient  to  meet  the  claima  of  botk 
banks.  Held,  that  tiie  reqpcmdent  bank  had  no 
power  to  bind  the  aeonrity  by  further  adraneea 
after  they  had  notioe  of  the  assignment  to  the 
appellant  bank,  notwithstanding  the  terms  of  the 
baok  letter.  (Union  Bank  of  Scotland  v.  National 
Bank  of  Seothud.)  9B8 

After-acquired  property — Assignment  of — Yalidifry 
— Uncertainty— Entitled  under  any  will — DiTi- 
aible  oontraot. — A  mortgagor  assifned  all  the 
honaehold  goods,  and  lire  and  dead  urming  stoek, 
tenants'  rights  and  interesta  of  th.6  mortgagor  of, 
in,  or  npon  an^  farm  now  held,  or  which  during 
tiiat  aeonrity  might  be  held  by  him ;  also  all  teal  and 
peiaonal  estate  to  whioh  be  should  be  come  entitled 
under  the  will  of  his  father ;  also  all  moneys  of  or 
to  whioh  he  then  waa  or  might  daring  that  secu- 
rity beooma  entitled  under  anr  settlement,  will, 
or  other  doonment,  either  in  hu  own  right,  or  aa 
the  devisee,  legatee,  or  next  of  kin  td  his  bther, 
or  asy  other  person  or  persons ;  also  a  polu»'  of 
asBoranee ;  also  aU  other  the  freehold  nereaii|k- 
ments,  goods,  ohattels,  effects,  debts,  seenritiM, 
documents,  vouchers,  books  of  aooount,  fixtures 
and  peraonal  property  of,  in,  or  to  which  he  waa 
or  during  that  aeonrity  should  beoome  beneficially 
seised,  possessed,  entitled,  or  interested,  tta  a»r 
Tested,  contingent,  or  poestble  eotate  or  interest, 
with  power  to  enter  and  possess.  By  a  anbaa 
quent  deed  he  assigned  all  vhe  freehold  heredita- 
menta,  goods,  cbattala,  and  effects,  debts,  seou- 
rities,  docnments,  vouohers,  books  of  aooount, 
fixtures  and  personal  property  of,  in,  or  to  whieh 
he  was  or  during  that  security  might  beeome  bena- 
fioially  seised,  posaeaaed,  entitled,  or  iutereBted, 
for  aay  vested,  oontingant,  or  possible  estate  .or 
interest.  Each  of  the  mortgages  contained  aa 
ezoeption  of  the  wearing  appuel  of  the  mor^agoc 
and  laaaahold  estate,  but  ■oeh  excepted  pn^ertj 
was  to  paaaon  notioe.  The  queataon  waa,  whether 
proper^  aoqnired  by  tlw  mortgagor  subseqnentljr 
to  the  mortgages  aa  reaidnary  legatee  under  a 
will  was  bound  oy  the  mortgages,  or  whether  they 
were  void  for  mwertain^.  &ud,  that  the  oon- 
traot waa  divisiUe,  and  waa  not  void  for  unoer^ 
tain^  as  to  the  part  relating  to  property  derived 
under  anf  will ;  and  that,  therefore,  the  propet^ 
in  qneetion  was  bound  by  the  mor^iages.  (fit 
Clarke  Coombe  v.  Oaiter.)    487 ' 

Aathoritiy  to  raise  money— SoUeUor  and  elient  — 
Deposit  of  deeds— Porohase  for  value— Priority 
of  equity.— The  plaintiff  executed  a  mortgage  to 
hia  aoluitar  beuering  the  doonment  to  be  an 
aatkoii^  to  saue  maur  on  the  propntjr.  Hm 
Mlioitor  depented  tiie  Ms  with  8^,.^  Oo.  to 
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aeonre  KjpreMBt  advuHM  and  iippropristed  As 
monej.  odd,  tlut  8.  and  Co.'s  equity  vm  prior 
to  tiw  plalntarB.  Cmeb  «.  H<^.)   pagt  57 

Coiutnietioii — J<^t  tenuujj'  or  tenancy  in  oommon 
— Joist  aocoant  olaoM — Preaiunption  of  l»w — 
Extrinmo  oTidenoa. — Thres  atsters,  F.,  E.,  and  S. 
Jackson,  being  entitled  to  tlie  proceeds  of  the  real 
and  personal  estate  of  a  deoeaaed  brotiier  as 
tenantB  in  oomnum  in  equal  shares,  invested  tiie 
proceeds  from  time  to  time  on  mort^a^.  All  the 
mortgages  ware  taken  in  the  names  of  ^  three 
Bisters,  and  contained  a  recital  titat  the  money 
advatieed  belonged  to  the  mortgagees  on  a  joint 
aoooout.  The  sisters  having  all  died,  the  ques- 
tion was  raised  between  their  estates  whether  the 
whole  of  the  mortgage  money  belonged  to  the  anr- 
viTOr  8.  or  to  the  Uiree  estates  in  equal  shares. 
The  point  was  brought  before  the  court  upon  a 
tntmmons  to  vary  the  chief  clerk's  certificate  in 
an  action  for  admimstration  of  the  estate  of  F. 
Jackson.  It  was  nroved  that  the  three  ladies  had 
had  a  meeting  wiui  their  solicitor,  at  which  they 
had  disoosara  and  given  instimotions  for  their 
wills  on  the  aasomption  that  each  was  entitled  to 
one-third  of  Uiese  mortgage  moneys,  and  that 
after  the  death  of  Elizabeth  her  surviving  sisters 
had  reoognised  and  aoted  upon  her  will.  On  the 
other  hand,  a  solicitor  who  had  aoted  for  the 
sisters  in  the  matter  of  one  of  the  later  mortgages 
proved  that  he  had  explained  to  them  the  effect 
of  the  jmnt  aeconnt  elMiae.  Held,  that  the  mere 
insertion  of  the  jcnnt  aoeonut  daose  in  the  mort- 
gafres  was  not  suMdent  to  alter  the  general  role 
of  law  that  the  mortgagees  who  were  entitled  to 
the  money  advanced  in  eqnal  shares  were  entitled 
tothe  mortgages  astenaatain  ocnmnon,  and  that 
the  oondoct  m  the  sisters  as  to  their  wills  was 
strong  evidence  of  intention  to  take  as  tenants  in 
common,  far  outweighing  the  effect  of  the  alleged 
explanation  to  them  of  tlu  joint  account  olaose. 
Certifloata  varied  aoootdingly.  (Bs  Eaith  Jaek- 
Bcm;  Smith  o.  Sibthorpe.)   562 

Defanlt  in  payment — Power  of  sale — Exercise  of — 
Friw  notioe  to  mortgagor  requiring  pigment. — A. 
m(BFtgage  deed  contained  a  power  enabling  the 
mortgagee  at  any  time  after  tne  expiration  of  six 
oalendar  months  from  the  date  thereof,  without 
any  farther  consent  on  the  part  of  the  mortgagor, 
to  sell  the  mortgaged  property  as  therein  men- 
tioned. Provided  that  no  sale  should  be  effected 
under  the  power  nnlass  or  tmtil  defoolt  should  be 
madf  in  payment  the  principal  moneys  or  in- 
terest secured,  and  until  the  mortgagee  should 
have  given  to  the  mortga^r  a  notice  requiring 
payment  of  the  same  principal  or  interest  monojfrs, 
and  the  same  should  remain  unpaid  for  the  period 
of  three  months  after  ^ving  such  notice ;  but  tiiat 
apon  any  sale  puroorting  to  be  made  in  pursuance 
01  such  power,  tiio  nnrchaser  should  not  be  bonnd 
to  inquire  as  to  tlie  propriety  or  regolaritjr  oi 
such  sale,  and,  notwithstanding  any  impropriety 
or  irregnlarity  whateoever  in  any  snob  sale,  toe 
same  soould,  so  far  as  rmarded  the  safety  and 
protection  of  the  purchaser,  oe  deemed  to  be  within 
the  power,  and  be  vidid  uid  effectual  aooordingly, 
and  the  remedy  of  the  mortgagor  for  any  bimoh 
of  the  stipulations  should  be  in  damages  only. 
Held,  that, although  there  was  anondnal  power  of 
sale  six  months  after  the  date  of  the  mort^a^, 
yet  the  mortgagee  was  restrained  from  exercising 
snob  power  until  defonit  in  payment  had  been 
made,  which  could  only  happen  at  the  expiration 
of  the  six  months,  and,  in  addition,  the  mortgagee 
had  given  notice  requirinjif  pavment  after  the 
default,  and  defanlt  in  making-  toat  payment  had 
occurred  lor  three  months  subsequenuv.  Held, 
also,  that  such  a  clause  did  not  enable  a  pur- 
chaser from  the  mortgagee  (who  had  booght  with 
knowledge  that  a  prior  notice  had  not  been  given 
entitling  the  mormgee  to  exercise  the  power  of 
sale)  to  maintain  his  pnrdiase  agaanit  the  mort- 
gagor.  (Salwyn  v.  Oaxftt.)  609 

Equitable  charse — Statutix^  power  of  sale — Power 
to  convey  legu  estate. — Where  an  equitable  charge 
is  given  to  seoore  a  snm  of  money,  the  ohargee 


cannot,  on  exercising  the  statototr  poww  of  aale 

S'ven  by  the  Conve^moing  and  Law  ci  Property 
ot  1881,  convey  to  the  purchaser  the  legal  estate 
vested  in  the  mortgage.  (Be  Hodson  au  Howe's 
Contract.)  page  837 

Foreclosure — Successive  periods  for  redemption, — 

A.  ,  a  first  mortgagee,  brought  as  aoticm  for  fore- 
closure against  the  mortgagor,  his  trostee  in  bank- 
mptCT,  and  two  subsequent  iBonmbraaoers,  C.  and 

B.  ^e  defendants  all  appeared,  and  C.  and  B. 
put  in  rtatementsof  defenoe.  C.'s  defence  alleged 
that  his  mortgage  was  registered  in  Middleaex 
without  notice,  and  therefore  had  priority  over  B. 
B.'s  d^ence  made  no  answer  to  this  allagatioB. 
At  i^e  hearing  A.  asked  for  a  foreclosure  decree, 
giving  only  one  period  of  redenq)tion  for  all  the 
defendants.  C.  and  B.  both  claimed  that  the 
decree  shouM  give  successive  periods  for  redemp- 
tion. Held,  that  the  mere  fact  that  B.'s  defenoe 
did  not  deny  the  allegation  of  priority  in  G.'a 
defenoe  could  not  be  taiken  as  an  admisBion  by  B. 
of  i^e  priori^  of  C.'s  mortgage.  That,  therefore, 
the  priorities  were  in  dispute,  and  the  plaintiff 
was  entitled  to  hareonlyoneperiodof  redemption, 
as  in  BaWl<»  V.  B«s«  (25  L.  T.  Biq>.  N.  8.  L. 
Bep.  12  Eq.  885).  BembU,  even  in  a  ease  in  which 
the  prioritiesare  not  in  diaijinte,  the  eaaet  will  not 
now  give  snooeeave  pmoda  for  redsaaption. 
(TofdneUv.Nioholls.)  UB 

Mor^r*^gee  of  nnsonnd  mind — Transfer  of  mortgage 
— Appointmeat  of  person  to  convey. — The  court 
has  jurisdiction  under  sect  3  of  the  Trustee  Act 
IKSO  to  appoint  a  person  to  trnoafer  a  mortgage 
vested  in  a  person  of  nnsonnd  mind.  (Bs  Niohol* 
■m,  a  person  of  nnsonnd  mind.)   770 

Possession  of  mortgagor  —  Occupation  rent  — 
Beoeiver. — A  receiver  was  appointed  in  a  fore- 
eloeare  action  against  a  mortgagor  who  was  him- 
self in  posseasion  and  oooupatitm  of  part  of  the 
land  comprised  in  the  mortgage  security.  The 
order  appointing  the  receiver  directed  that  the 
tenants  snoold attorn  and pa^  rent  tothe  receiver, 
bat  made  no  provision  relating  to  the  possession 
and  occupation  of  the  mortgagor.  Some  time 
after  the  date  of  the  reoefversbip  order,  the 
receiver  demanded  an  occupation  rent.  Held, 
that  the  occupation  rent  was  payable,  not  from 
the  date  of  the  rader  appointing  the  receiver,  but 
from  the  date  of  his  demand  for  occupation  rent. 
(The  Yorkshire  Banking  Company  v.  Mallan.)    ...  89> 

Power  of  sale  —  Sale  by  mortgagee  —  Arrears  of 
interest—Retainer  by  mortngee  of  more  than  six 
years'  arrears — Statute  of  Limitations. — Sect.  42 
of  the  Statute  of  Limitations  does  not  afleot  the 
tvht  of  a  mortgagee,  who  has  sold  under  lus  power 
of  sale,  to  retain  oat  of  the  proceeds  more  than  six 
years'  arrears  of  interest.  After  the  judgment  for 
the  administration  of  the  estate  of  a  second  mort- 
gagee of  real  proper^,  the  first  mortgagees,  in 
exercise  of  thelr]iower  in  sale,  sold  the  mortgaged 
property  and  received  the  proceeds.  Tbeyreumed 
more  than  six  years'  arrears  of  interest.  A  sum- 
mons was  taken  out  by  the  plaintiff  in  the  adminis- 
tration action,  a  bencdlciax^  under  the  will  of  the 
eeooad  mortgagee,  to  obtain  the  decision  of  the 
conrt  whether  the  first  mortgagees  were  entitled 
to  retain  more  than  six  years  arrears  of  interest. 
The  first  mortgagees  were  not  parties  to  the  action, 
but  consented  to  appear  on  the  summons  to  argue 
the  question.  The  second  mortgage  absorbed  all 
the  possible  snrplns  of  the  prooeeda  of  sale.  Held, 
that,  as  the  proceedings  were  not  "a  distress, 
action,  or  suit"  within  the  meaning  of  sect.  42  ot 
the  Statnte  of  Limitations,  the  first  mortgagees 
were  entitied  to  retain  more  than  sixyaoxa'  arrean 
of  interest.  (Be  Marshfield ;  Harehfield  v,  Huteh- 
ings ;  Hutcbings  v.  Hatchings.)   6M 

■   Surplus — Interest. — In  an  action  by  benefici- 
aries against  a  mortgagee  of  real  estate  for  a 
testator  for  an  aeooont,  the  defendaut  admitted 
that,  on  sale  of  the  estate  by  him  under  hii 

Kwer  of  sale,  a  balance  of  6001.  remained  in  his 
nds,  whioh  sum  he  paid  into  conrt.  By  the 
ohief  olerks'a  oeitifloate  it  was  found,  in  answer  to- 
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1)81  III  ill  aooonntB  and  inqniriw  directed  by  the 
indgtneait  to  be  taken,  that  5911.  3*.  lid,  bahuioe 
in  addition  to  the  6001.  paid  into  oonrt  remained 
in  his  hasds.  The  mortga^  contained  a  deolara- 
tion  that  on  a  Bale  the  mortgagee  should  pay  the 
sarploa  (if  uoy)  of  the  prooeeds  to  the  troBteaB  or 
tmstee  of  the  wilt  for  the  time  being,  or  his  per- 
sonal reprosentatiTeB  or  representative.  There 
were  no  trostees  of  the  will  at  the  date  of  the 
«(»npIetiOD  of  the  sale.  On  the  fnrUm  ooniidera* 
tion  of  tito  maHitm,  the  mortgage  was  ndered  to 
par  intereet  at  4  par  oint.  on  the  whola  ram  ni 
llwl.  3*.  lid.  tnm  the  date  of  the  eompletiott  at 
the  sale ;  no  ooete  of  the  inqniriee.  (Charles  v. 
Jcnea.)   .pag9  848 

Ptaotiee — ^Action  tot  foreoloaore — Claim  for  poeses- 
sion— ygrm  of  order— Enles  of  Court  1888.  Order 
XVm.,  r.  3. — ^The  minutes  of  the  order  inamort- 
gagee's  aetios,  where  posBession  of  the  mortgaged 
premises  is  (inter  alia)  alaimed,  should  contain  a 
direction  that,  in  default  of  the  defendant  redeem- 
ing, he  should  deliver  up  possession  of  the  mwt- 
gvred  pzemiees  to  the  plaintiff,  inasmuch  as  the 
otcur  for  poeseeeion  is  aooaditional  order  like  a 
foreeloeure  order,  and  requires  to  be  made  abeolnte 
like  a  foreoloeore  order.  (YVilliamaon  «.  Btnrage.)  702 

  Foreclosure  absolute  —  Bents  reoeired  alter 

date  of  eertifloate — Enlaraement  of  time — Affidavit 
by  mortgifiees  as  to  oalanoe  dne  —  Delivery 
<n  poeseesion. — Upon  a  motion  by  mortgagees 
for  fndgmant  for  foreoloeore  abeolnte,  and  poBseS' 
sion  of  uie  property,  to  whiah  the  mortgagor  did 
not  appear,  and  tiie  mortgagees  had  received 
rents  since  the  date  of  the  oerti&oate,  the  Court 
enlarged  tlie  time  for  redempti<ai  by  one  numth, 
and  ureeted  the  plahitifli  to  file  and  deliTer  to 
tfae  ngiatnw  an  aiBdavit  showing  what  wonld  be 
the  bs&Dee  due  to  them  np  to  that  date  tor  prin- 
cipal, interest,  and  ooets,  and  ordered  that,  iZ  the 
amount  should  not  be  paid,  the  defondaut  should  be 
absolntoly  forecloeed,  and  the j^aintiffsehonld have 
poaaeedon  of  the  prc^rty.   (Laoon  v.  TyneU.)  ...  483 

MORTMAIN  ACT. 

Charitable  legacy— Gift  for  ohnroh  clock— 48  Geo.  3, 
c.  106. — A  iastator  devised  and  bequeathed  bis  r#ai 
and  pereooal  estate  to  a  tmstee  npon  trusts  for 
eonversioa,  and  to  pay  thereeidne  uraahmoneye 
to  the  vioar  and  ohnnhwardene  of  tiro  churches, 
to  be  applied  by  them  towards  the  choir  fund  or 
a  new  clook  for  the  tower,  aooording  to  the  dis- 
cretion of  the  tmsteea.  It  appeared  that  the 
dock  of  one  of  the  chnrohes  mentioned  was  in 
good  repair,  but  that  of  the  other  was  an  old  and 
very  inferior  one,  and  that  a  ram  of  2001.  would 
be  neoessarv  for  supplying  a  new  clook  in  its 
idaee.  Held,  that  the  gift  for  a  new  dock  came 
witiiin  4S  Qeo.  8,  o.  108,  and  that  the  earn  of  2001. 
ndgM  be  lawfully  applied  for  that  purpose  out  of 
the  impure  personal  estste.  but  that  the  fift  for 
the  choir  fnnd  was  void  under  the  Mortmain  Acts 
as  to  so  much  of  the  residne  of  the  testator's 
estate  aa  consisted  of  impure  personalty  and  the 
proceeds  of  sale  ot  TMaitr-  (its  Hendry ;  Waiiou 
V.  Blakeaey.)   908 

Clmritable  use — Lease  of  land  to  build  workhouse — 
The  Poor  Imw  Amendment  Act(7  &  8  Tict.  a.  101), 
■.  73— Statutes  fit  Limitations  (3  A  4  Will.  4,  e,  27, 
and  o.  48).— On  the  10th  Hardi  1747  a  lease  by 
deed  of  one  acre  of  land  for  150  years,  from  the 
25th  March  1747,  at  rent  of  If.a^ear^if  demanded, 
was  granted  to  persons  in  a  parish  in  tmst,  that 
tiie  lessees  and  the  enrvivors  or  sorvivor,  his  exe- 
entois,  adminMrators,  and  aaaigna,  might  build 
and  oontinue  a  workhouse  upon  the  land  for  the 
better  reception  and  employment,  and  for  the 
loi^ng  ano  entortainment  only  of  all  the  poor 
people  of  the  pariah,  and  not  to  be  let,  mortgaged 
for  money,  or  assigned  to  any  other  nse,  interest, 
or  purpose  whatever.  If  the  inhabitants  shonla 
discontinue  the  preaoribed  use  of  the  building  so 
to  be  erected,  and  should  be  willing  to  deliver  it 
to  the  landlord,  it  should  be  lawful  for  them  to  do 
HO,  be  pajjing  the  then  valne  of  the  building.  The 
deed  mm  not  eaxolled.  ^Ilie  last  pigment  of  lent 


was  in  1776.  In  1862  the  property  was  sold  to  the 
defendants  by  the  parish  offloers  as  freehold.  On 
action  by  the  reversionary  to  recover  Is.  rout. 
Held,  that  the  lease  was  for  oharitable  purposes, 
and  foiled  to  comply  with  the  Mortmain  Act,  and 
was  not  saved  mun  the  effect*  of  that  statute  by 
seot.  73  of  7  A  8  Viet.  o.  101.  The  lease  was 
therefore  void  ab  initio,  and  the  Statute  of  Lini- 
tations  befran  to  run  against  the  grantor,  if  not 
from  the  time  of  the  execution  of  the  lease,  at  any 
rata  from  the  time  when  rent  ceased  to  be  paio. 
Action  dismiaaed  with  costa.  (Webster  v, 
Sovtluy.)  .pofe  87» 

NEOLIGENGE. 
Evidence— Connurrent  jndgmente  of  oourta  below 
upon  faota—Praotioe.— Where  the  Judicial  Com- 
mittee have  arrived  at  the  oonolusion  that  there 
is  no  error  in  the  judgment  appealed  from  in  point 
of  law,  they  will  not  reverse  a  unanimoua  judg- 
ment of  the  court  below  unless  it  be  shown  with 
absolnto  clearness  that  some  blunder  or  error  ia 
apparent  in  the  way  in  wluch  the  learned  judges 
below  have  dealt  •wnk  the  facto  of  the  caae.  (Alloi 
V.  Qoebeo  Warehouse  Company.)    9IK 

PABTmON  ACT. 
Fraotioe — Sale — Absent  party — Judgment,  dispens- 
ing with  service  ot  notioe  on— Distribution  of  fnnd 
—  Postoonenent  —  Adrertiaementa.  —  Having 
regard  to  snb-seot.  8  of  sect.  4  of  the  Partition 
Act  1878  (b),  the  court  has  no  jurisdiction  under 
rule  85  of  Otiw  LV.  of  the  Bules  of  Court  1883, 
to  dispense  with  servioe  ot  notice  of  the  judgment 
in  a  partition  action  ezoept  on  the  imperative 
terms  of  publishing  advertisemenfa.  Where, 
therefore,  servioe  of  notioe  of  the  judgment  bad 
been  dispensed  with,  but  no  advertisements  had 
been  published,  the  Court,  vpon  the  hearing  of 
the  action  on  further  oonsideration,  postponed 
distribntion  of  the  estate  for  riz  months,  and 
dizeoted  proper  adTartiaemento  to  be  pnbUalted  in 
the  meantime.   (FUllipe  v.  Andrews.)  18S 

PABTNUBSHIP. 

Advance  of  money  way  of  loan  to  perstm  abont 
to  engage  in  business — Participation  in^oftta — 
Agreement  to  repay  within  forty-eight  hours  ^ter 
demand  in  writing. — An  agreement  made  between 
B.  andW.  recited  that  B.  beingabout  tooommence 
business  as  a  tailor  as  B.  and  Co.,  W.  had  agreed 
to  advance  B.  5001,,  and  then  set  forth  that,  in 
eoDBideration  ot  that  enm  advanced  by  W.  to  B., 
B.  agreed  to  repay  the  same  with  interest  at  5  per 
cent,  within  forty-eight  hours  after  demand  in 
writing,  and  until  payment  thereof  B.  agreed  to 
pi^  5  per  cent,  thereon  half-yearly,  and  also  sodli 
sum  as  should  be  equal  to  one-half  of  the  net 
profits  o  the  business  after  deduoting4I.  per  week 
as  B.'s  salary  for  managing  the  bnaiuess,  and  B. 
agreed  to  devote  his  whole  time  to  the  business 
uid  not  to  sell  it  nor  to  engage  in  any  other  bnai- 
uesa  either  of  the  aame  or  a  different  nature,  and 
to  keep  proper  hooka  of  aoconnto  at  the  plaoe  of 
business,  and  to  give  every  facili^  to  W.  or  an 
accountant  ^ipointed  by  him  to  inspect  them,  and 
to  pay  the  coats  of  auch  accountant.  Held,  in  an 
action  against  W.  to  recover  a  debt  incurred  by 
B.  in  the  business,  that  the  agreement  was  not  an 
agreement  for  a  loan  to  a  jierson  about  to  engage 
in  trade  within  the  meaning  of  the  lat  aeotion  of 
the  Partnership  Law  Amendment  Act  1865  to 
secure  the  repayment  of  the  5001.,  but  that  on  the 
true  oonstmotion  the  agreement  W,  was  con- 
atitnted  thereby  a  partner  in  the  buainess,  and 
was  therefore  liable  to  pay  the  debt.  (Frowde  v. 
miliama.)  441 

Exeoution  for  separate  debt — Sale  by  sheriff  of 
debtor's  interest  to  other  partner  —  Effect  of 
seizure  and  sale. — In  Deo.  1881,  the  plaintiff  and 
defendant  being  then  in  partoership,  the  plaintiff 
became  temporarily  deranged  in  mind,  and  for  four 
numtba  he  was  at  Bethlehem  Hoepital.  While  he 
was  at  the  hoepital  the  sheriff, 
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against  him  for  private  debta,  entered  on  the 
bamneae  premises  and  offered  the  chattel  interest 
of  tike  plaintiff  in  the  business  for  sale  by  pnblie 
anotion.  This  interest  was  pnrohased  bj  the 
defendajit  for  1251.,  and  by  a  deed-poll,  dated  the 
dOth  Maroh  1883,  the  sheriff  bargained  and  sold  to 
the  defendant  all  and  singular  the  chattel  interest 
(if  any)  of  the  plaintiff  in  and  to  the  goodwill  of 
tiw  bnsiness,  and  in  and  to  the  tenancies  of  tiie 
reepeotiTe  bnsinesa  premises,  and  in  and  to  the 
chattels  and  effects  pertaining  to  the  basiiMH. 
The  purchase  money  ol  ISSi.  was  debited  to  tiie 
plaintiff  in  the  partnership  aaoonnts.  Held,  that, 
whatever  tiia  effect  wcmld  have  been  if  tiio 
plaintiff's  interest  had  been  pnrohased  * 
■tnuiger,  tbezewaa,  otmaidering  uat  the  125t.  nad 
Iwen  debited  aa  aforesaid,  no  disBoIntioQ  of  the 
partnezflhip  by  the  seiznre  or  sale.  Semble,  that, 
if  the  purchase  had  been  by  a  stranger,  a  dia- 
solation  TToold  hare  taken  piaoe  on  the  sale,  but 
not  on  tibfl  adnixe.  Samble  also,  that  a  alierifl 
Mumot  scJl  1^  debtor's  interest  in  the  goodwill, 
or  in  snyiJiing  else  which  be  cannot  seize  under 
the  exeoatioQ.  Qutrre,  whether  a  sale  to  a 
partner  who  pnrohaBes  with  his  own  money  causes 

a  disBolation.    (Helmore  v.  Smith.)  -IXV*  585 

Beoeiver  and  manager — Circular — libel  on  bosineBS 
— Interferenoa  with  receiver — Contempt  of  court. 
— In  a  partnership  action,  a  receiver  uid  manager 
of  the  business  having  been  ajntointed,  A.  eant » 
4siraixlar  to  tiie  cnatomera  cf  the  firm  oontaiaing 
statements  which  would  lead  to  tiie  inferenoe  that 
the  bosiness  was  in  a  failing  condition  or  would 
■horUy  fail.  Held,  that  this  circular  was  a  libel 
on  the  bnsineas  and  an  interference  •with  the 
receiver  and  nmnager  in  the  diaeharge  of  hia 
duties,  and  was  a  oontempt  of  oonzt.  (Helmor* 
V.  Smith.)   W 

PATENT. 

Costa— Amended  partionlars  of  objection— Patent, 
Ac.,  Act  188S— Form  of  order.— In  gxantinirthe 
defendants  in  a  patent  actum  leave  to  amend  the 
partionlara  of  objection,  the  court,  even  where  the 
plaintiff,  the  patentee,  has  been  aware  of  the 
ezistenoe  of  the  alleged  anticipation  before  the 
oonunencement  of  the  action,  will  imnoae  terms 
npon  the  defendant!  whieh  will  place  ta»  plaintiff 
in  the  same  position  aa  if  the  amended  particalan 
had  been  those  originally  delivered  with  the  state- 
ment of  defenoe.   (Ehrhdi  v.  Ihlee.)   819 

Disclaimer  after  commencement  of  aotaon^^ireat- 
ening  legal  proceedings  pending  dieclumer — Li- 
jnnotion— stents.  Designs,  and  Trade  HaAs  Act 
1883.— An  action  having  been  commenced  by 
patentees  in  respect  of  an  allwed  infringement 
of  their  patent,  they  subsequently  applied  to  the 
court,  under  sect.  19  of  tiie  Ffttente,  Designs,  and 
Trade  Marks  Act  1883,  before  any  deftaoe  to  the 
action  bad  been  delivered,  that  they  might  be  at 
Uber^  to  apply  at  the  Patent  Office  for  leave  to 
amend  their  spieeifloation  by  disclaiming  a  portion 
thereof,  and  that  pending  the  decision  <^  nob 
application  all  farther  proceedings  in  the  action 
might  bo  stayed.  The  Court  granted  the  liberty 
aaked  for,  but  imposed  the  following  terms :  That 
no  farther  prooeedingB  should  be  taken  in  the 
action  mtu  the  dlaolaimer  had  been  proper^ 
made;  that  ft  the  dieolaimer  were  nude  the 
plaintiff B  .most  pay  all  the  defendants'  costs  of 
uia  action  up  to  Qxe  disclaimer,  as  between  party 
and  party ;  that  tiie  plaintiffs  most  undertake 
forthwith  to  take  proceedings  to  amend  their 
Bpeoificati<m  by  disdaimer,  founding  their  action 
Bunply  upon  the  specification  as  amended ;  and 
that,  if  that  conrae  were  not  adopted,  the  action 
most  stand  dismissed.  ShortlyaftersachorderwaH 
made  the  plaintiffs  sent  nrculara  to  oostomera  of 
the  defencbnts  threatening  legal  proceedings. 
The  defendants  then  moved,  under  sect.  32  of  the 
Patents,  &o..  Act  1883,  that,  notwithatanding  the 
atu'  ofjirooeedingB  under  the  previous  order,  the 
iduntUn  might  be  restrained  from  threatening  by 
eixeiilsra,  advertisements,  or  otherwise,  any  other 
penon  witb  l^il  proofledings  in  reepeet  of  the 


manofacture  or  sale  of  the  fuaeea,  vestas,  or 
other  articles  made  under  tiie  patent.  The  plain- 
tiffs contended  that  the  defendants  could  not 
move  for  an  injunotton  valeas  they  brought  k 
cross-action  or  put  in  a  oounterHslaim.  The 
answer  to  that  was,  that  in  the  present  state  of 
the  proceedings  the  defendants  conld  not  bring  in 
a  counter-claim ;  but  they  undertook  to  dehrer 
one  as  soon  as  they  were  in  a  position  to  do  so. 
Held,  that  there  nad  been  a  uneat  of  legal  pxo-> 
eeedings  ;  and  that  the  eoort  had  joriediotion  to 
grant  the  injunction  asked  f w.  fFne  Fnsee  Teata 
Company  lamited  v.  Bryant  aad  May  Limited, 
No.  2.)   page  18S 

Infringement  —  Ueasnre  of  damages  —  Set-off.  — 
Judgment  having  been  recovered  for  the  infringe- 
ment of  a  patent,  an  inquiry  as  to  damagea  was 
directed.  It  appeared  that  the  plaintiffs'  osoal 
practice  was  not  to  sell,  but  to  let  out  the 
patented  article  at  a  rental  or  royalty.  Held, 
that  the  measora  of  damages  was  the  prrat  rental 
of  the  article  during  the  entire  period  from  the 
time  when  it  came  into  the  poeaeasion  of  the 
infringer  until  the  ■snwaiiiiiiit  of  the  damagea  or 
the  date  of  its  delivery  np ;  and  that  it  was  im- 
material, for  the  purposes  of  assesBment,  whether 
the  article  had  or  had  not  been  in  actual  use 
duringany  portionof  that  period.  Held  also,  that 
the  defendajits  were  not  entitled  to  set  off  against 
the  damages  the  value  of  any  infringing  article 
deUrered  up  under  ttw  judgment  of  the  emizt,  nor 
to  aet-off  ai^  portion  of  an  agreed  anm  for 
damages  for  infringement  recovered  by  tiie 
plaintiffa  in  a  previous  action  against  the  manu- 
laotnrer  from  whom  the  defenoanta  bonght  the 
article,  although  the  period  fai  req^eet  ot  Hbm 
rental  payable  by  the  dvendanta  as  damages  oom- 
menoed  at  a  date  antecedent  to  the  oommenoement 
of  the  action  against  the  manuflMitarer.  But  held, 
tliat  if  the  damages  recovered  by  the  plaintiffs  from 
the  manufacturer,  instead  of  being  an  agreed  ana, 
bad  been  a  anm  leprnamitiTiff  ttie  fnlT  rental  or 
royalty,  the  defendanta  would  have  been  entitied 
toasetroff.  (United TshplioneOompaajv. Walker 
and  OUver.)   508 

Pending  aotion  for  infringement — ^Leave  to  vpplj  to 
diadum— Terms— Ffttoits,  Designs,  and  Tnde 
Harks  Act  1883, — Upon  an  application  by  a 
patentee  under  sect.  19  of  the  ntenta.  Designs, 
and  Trade  Marks  Aot  1883,  pending  an  aotion  for 
HiB  inSringement  of  llie  puent,  for  Imtc  to  ap^T 
to  the  PatoitOffioe  for  leave  to  amend  the  qpeatfi- 
oation  1^  disclaimer,  the  proper  terms  on  which 
leave  ehonld  be  given  under  ordinary  oiroum- 
stanoes  are,  thai  the  amended  qwcification  shall 
not  be  given  in  evidenoe  in  that  action,  and  that 
the  coats  and  oooanoned  by  the  plaintiff's  uj^ 
plication  shall  be  the  defendant's  costs  in  ai^ 
event ;  although  the  court  can,  under  special  cir- 
cnmatanees.  allow  the  amended  apecification  to  be 
given  in  evidenoe.   (Bray  v.  Chudner.)  298 

Petition  for  revocation  of  patent —  Vivd  voce  evidenoe 
—Patents,  Designs,  and  Trade  Marks  Act  1883.— A 
petition  was  presented  under  the  Patents,  Designs, 
and  Trade  Marks  Act  1883,  s.  26.  for  the  revooa- 
tion  of  a  patent.  The  respondenta,  iriio  were  the 
patentees  and  cwnera  of  the  patent,  moved  that  it 
might  be  heard  with  witnesses  vivd  wee,  and 
might  be  transferred  to  the  general  list  of  aotions 
witii  witnesses.  Held,  thai  aneh  a  petition  ia 
equivalent  to  an  aotion  to  try  the  validity  of  « 
patent,  and  Uiat  the  responoenta  were  entitled 
to  have  it  tried  with  witnesses  vivA  vac9.  (Bs 
Oaulard  and  Qibbs'  Patent.)   28« 

Practice — Action  for  infringement — Patent — Sped- 
fication — Amendment  of,  by  way  of  disclaimer, 
pendente  Ute  —  Stay  ot  proceedings  —  Terms — 
Costa. — Where  an  aotion  had  been  commenced  by 
patentees  in  respect  of  an  alleged  infringement  of 
their  patent,  and  they  aubBequently  applied  to  the 
conrt,  under  sect.  19  of  the  Patenta,  Designs,  and 
Trade  Marks  Act  1883,  before  any  defenoe  to  the 
action  had  been  delivered,  that  uey  miriit  be  at 
Hberty  to  apply  at  the  Patent  Office  for  leave  to 
amend  their  apecifloaticm  by dia(^^Biu)g awo'^n 
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tiwreof,  and  tliat  pending  the  decision  of  saeh 
application  all  fomierproaeedin^  in  tliQ  action 
m^bt  be  stayed,  the  Court  nanted  the  liberty 
aaked  for,  bnt  impoeed  the  followii^  termi ;  ^^at 
no  fnrtiier  proceedinn  ahonld  be  ta^en  in  the 
metion  nntQ  the  disclaimer  had  been  properly 
made ;  that  if  the  disolaimer  were  made  the 
plaintifffl  mnat  pay  all  the  defendanta'  eoste 
of  the  action  np  to  the  disclaimer,  as  between 
and  party ;  that  the  plaintdSs  must  under- 
Ee  forthwith  to  take  proceedings  to  amend  their 
speoifioatioB  hj  disolauner,  founding  their  action 
nmp^  upon  the  specification  es  amended ;  and 
that,  if  tuat  ooorse  were  not  ad<vted,  the  action 
moot  stand  diamissed.  (The  Foaee  Testa  Com- 
panj  limited  «.  Bryant  and  Hay  Limited.)  ...pojFe  110 

Practice — Infringement — Issne  of  adrertiaameuts 
pendmg  trial  of action  stating  that  defendants  had 
xnfrii^ed. — Pending  the  trial  of  an  action  for  the 
infringement  of  oettain  patenta  the  plaintiffs  in  the 
aetion  iMrned  adTcvtiaeDMnts  stati^  that,  in  con- 
seqoenee  ot  the  oontinned  infringement  of  their 
patenta  by  the  defendants,  they  had  commenced 
«n  arOtion  acauiBt  them  to  restrain  them  from  in- 
tnafpjig  sBoa  patenta ;  and  that  actions  wonld  be 
oaDmeiMad  ai^ainst  all  persons  employing  or  using 
Apparatna  wmch  was  not  aooording  to  the  letters 
patent  withoat  the  leave  of  the  patentees.  Held, 
thai  the  plaintiffs  were  not  jniitified  in  isaning 
Bnob  advertisements,  notwithstanding  sect.  32 
tiie  Patents,  Designs,  and  Trade  Marks  Act  1883. 
(Goulard  and  Giboe  v.  Sir  Contte  Ijndsay  and  Co. 
limited  and  Farranti.)  506 

 InMagement — ^Hireatening  legal  prooeedinga 

— Injanstion  to  restrain— Interlocutory  amUM- 
tiotL.— The  oonrt  haa  power,  under  aeot.  82  of 
'^e  Patents,  Designs,  and  Trade  Marks  Acta 
J 883  (46  &  47  Tiot.  o.  57),  to  grant  an  interim 
injunction  —  penduv  the  trial  of  an  action 
eoomenoed  under  that  aeotion— restrain  a 
person  elaimiBg  to  be  a  patentee  from  issuing 
tiireais  of  lenl  proceedings  for  an  alleged 
in&ingement  of  his  patent ;  snd  it  is  not  a  con- 
ditioB  prMcdent  that  it  should  be  proved,  when 
Boch  interim  injunction  is  applied  for,  that  there 
has  ni>t,  in  fact,  been  any  imringement.  But  the 
oonrt,  in  oonsidering  whether  or  not  it  will  grant 
the  interim  injnncnon,  will  have  regard  to  the 
balance  of  convenienoe  and  inconvenience  ;  and  if 
the  balance  of  oouTenienee  should,  in  the  opinion 
of  the  oonrt,  be  in  favour  of  not  granting  an 
int«im  injnniation — e.g.,  as  more  harm  might  be 
done  to  the  defendant  by  granting  it  than  to  the 
plaintiff  by  refusing  it— -the  appbeation  will  not 
Waesededto.  (Walker  «.  Clarke.)   Ill 

Bevocation — Commnnioation  teom  abroad — Declara- 
tion— ^Tme  and  first  inventor— Fraud — Patents, 
Designs,  and  Trade  Marks  Act  1^  (46  &  47  Yict. 
o.  57),  SB.  5, 26,  sub-sect.  4  (r),  (d),  sub-sect.  8,  ss.  35, 
Un,  sohed.  1,  form  A— Patent  BnUa  1888,  r.  27. 

'  ached.  8,  form  A 1. — An  agent  in  England,  acting 
under  a  power  of  attorney  given  by  an  inventor 
is  America,  took  ont  a  patent  for  the  invention  in 
^i^landinhiB  own  name,  and  notasona  oommuni- 
oation  from  abr(»d,  and  made  the  declaration  in 
the  form  A  in  scfaed.  1  to  the  Act  of  1883,  declaring 
himself  to  be  the  tme  and  first  inventor,  instead 
<tf  in  the  form  A  (1)  in  eched.  2  to  the  Bnlos  of  1883, 
Hie  form  adapted  to  the  case  of  a  patent  taken  ont 
on  a  eommnnication  from  abroad.  He  also  omitted 
to  specify  an  improvement  in  the  original  inven- 
tion whid:  he  all^d  be  had  made.  Held,  that, 
having  reg»d  to  PUmpton  v.  Malcolmmn  (34  L.  T. 
Bep.  N.  8.  340:  3  Oh.  Div.  531)  and  Nickelt  v. 
Bom  (8  C.  B.  679),  a  person  in  such  a  case  might 
hooiaatiy  have  taken  ont  the  patent,  and  made  the 
declaration  in  the  form  made  use  of  without  ex- 
vomng  himself  to  a  charge  of  reoklessness,  and 
the  patent  was  not  obtained  in  fxand  of  the  inven- 
tor'a  ririita.  **  Fraud,"  in  seat.  26,  sub-sect.  4  (c) 
<rf  the  Act  of  1883  mu^t  be  read  aooording  to  the 
usual  meaning  of  the  word,  namely,  a*  involving 
grave  moral  enlpability.   (Be  Avery's  Patent.)  ...  324 

Speoifioation — ^Novel^ — Prior  publication — Deposit 
of  speeifiaation  in  foreign  language  in  pnblie 


library.— The  plaintiffs  were  the  owners  of  an 

English  patent  obtained  in  1880  for  improrements 
in  knitting  machines.  In  1877  and  1879  oertain 
speoifioations  in  the  German  hagnage  and  dinwinga 
of  German  patenta  iot  kmttmg  maohinaa  ware 
deposited  in  the  London  Patent  Oflloe  im  pid^ 
inspection,  and  made  aooeeaible  to  any  perstm  who 
might  choose  to  go  there.  The  speoinaations,  t1 
in  English,  would  have  given,  together  with  the 
drawings,  sufficient  information  to  a  competmt 
workman  to  enable  him  to  carry  out  the  patent. 
Entries  were  duly  published  in  the  Patents 
Journal  of  the  Qerman  speoifioations,  among  tiiose 
in  the  list  of  forei^  patents,  and  they  were  re- 
ferred to  and  classified  as  knitting  m&i^iines.  A 
foot-note  was  appended  to  the  list  stating  that  the 
si>ecificationa  as  well  as  the  list  of  sraplioationa 
might  be  consulted  at  the  Free  Public  Xibrary  of 
the  Patent  Office.  The  two  German  speoifioationB 
had  been  actually  open  to  inspection  in  tiie  Fktent 
Office  Library,  one  for  more  than  a  year,  and  the 
other  for  about  six  weeks  prior  to  the  date  of  the 
plaintiffs'  applioation.  Further,  the  oommie- 
sioners  had  made  a  oloBsifioation  for  the  purpose 
of  facilitating  search.  Chitty,  J.  held,  tnat  the 
inference  to  be  drawn  was,  that  the  pnbuo  availed 
themselves  of  the  knowledge  thus  made  readily 
available ;  that  it  was  not,  titerefore,  necessary 
that  it  sbonld  be  shown  that  any  person  aotnall; 
went  to  the  library  and  inspected  the  docnmoita 
in  question :  that  the  fact  that  snob  dooumenta 
were  not  in  English  was  a  dronmBtanee  was 
immaterial,  for  the  information  given  waa  in  a 
language  which  was  generaUy  understood ;  and  • 
that  there  was  sufficientprior  publication  to  avoid 
the  plaintiffs'  patent.  Held,  on  appeal,  tiiat  the 
judgment  of  Chitty,  J.  must  be  afflnned — 
Cotton  and  Lindley,  L.  JJ.  on  the  ground  tiiat  the 
proof  of  the  deposit  of  tba  Gamian  documents 
threw  on  the  plwitiffs  the  burden  of  showing  that 
the  English  patentee  wbb  the  first  inventor,  in 
this  oountry.  of  his  invention,  and  that,  anlesa 
they  could  snow  (which  tiwj  eonid  not)  that  ^e 
Gennan  specifications  were  not  in  faot  seen  by 
anyone  who  could  understand  them,  the  defendant 
was  entitied  to  succeed ;  1^  Lopes,  L.J.  on  the 
ground  that  the  deposit  of  the  German  specdfl- 
cationa  and  drawings  in  itself  amounted  to  s  prior 
publication  sufficient  to  invalidate  tiie  plaintiffs' 
patent.   (Harris  v.  Bothwell.)   page  SSt 

Want  of  conformity  between  provisional  and  com- 
plete Bpeciflcation — Different  mode  of  carrying  out 
same  invention — Patents.  Designs,  and  Trade 
Marks  Act  1883. — All  that  a  patentee  need  do  in 
his  proviaioDal  specificatiou  is  to  describe  hie 
invention.  He  need  not  go  on  therein  to  desoiibe 
any  method  of  carrying  ont  the  invention,  bnt, 
whether  he  do  so  or  not,  if  a  different  or  further 
mode  of  carrying  out  the  invention  is  described  in 
his  complete  speoifioation,  that  will  not  invalidate 
the  patent  so  lonf  as  such  new  method  of  carry- 
ing ont  ia  fairly  within  the  invention  as  deeoribed 
in  the  proTisumal  Bpecifloation.  (Woodward  «. 
Sanaum  and  Co.)   347 

FEBSONAL  ACTION. 

Libel — Slander  of  title— Injury  to  property — Death 
of  plaintiff — Survival  ot  right  of  action  in  per- 
sonal representative. — The  plaintiff  in  the  aotUm 
claimed  damages  from  the  defendants  in  respect  of 
an  alleged  faue  and  malioionB  libel  publisned  by 
them  of  him  in  his  character  of  wine  merchant 
and  wine  importer.  He  alleged  in  his  statement 
of  claim  that  he  was  a  wine  merchant  and  im- 
porter, and  the  registered  proi«ietor  of  a  trade 
mark  which  consisted  of  the  words  "  The  Del- 
monico "  and  figure  of  a  woman,  and  was  a 
dealer  in  a  brand  of  nhampogne  introduced  by 
him  and  known  as  "  The  Delmonico  "  channmgne ; 
that  the  defendants  falsely  and  malidonsly  pub- 
lished statomente  to  the  effect  that  the  onam- 

SOigae  bearing  the  "Delmonico"  brand  was  not 
le  wine  it  wae  represented  te  bo,  unless  it  bore 
the  nune  of  a  particular  S*rench  firm  of  dealeze 
fludimporten,  who.  if  ^|p^  ^epQiiggfe 
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fron  Ftanoe,  would  t&ke  proceediiigs  to  Tindioate 
their  rj^its  in  England,  meaning  thereby  that 
the  pluntifF  bad  no  right  to  nse  his  registered 
tmde  mark ;  that  is  osing  each  trade  marl  Ehe  was 
acting  frandalenthr;  that  the  wine  imported  and 
sold  the  plaintin  was  not  genuine  wine ;  and 
that  no  person  other  than  the  duendaut  Mtee  had 
the  right  to  oM  the  word  "Delmonioo'  aa  a 
trade  mark.  The  (tlaintiff  allwed  damage  to  hie 
credit  and  reputation  and  trade  and  business  of 
wine  merohaDt.  After  the  statement  of  olaim 
was  delivered  the  plaintifF  died,  bnt  on  order  was 
made  that  bis  widow  and  ezeontriz  shoald  oarry 
on  the  aotioD.  At  the  trial,  after  the  ooonsel  for 
the  plaintiff  had  tmeiMd  his  case,  the  learned 
judge  directed  a  Teroiot  of  nonsuit  and  judgment 
tor  the  defendaDts  cm  the  gronnd  that  the  oanse  of 
action  died  with  the  plaintiff.  The  plaintiff 
mored  for  a  new  tn»\,  on  the  groond  of  misdirec- 
ticm.  Held,  that  the  oaases  of  action  in  the 
statement  ot  olaim  were  sepuable,  and  that  which 
was  based  on  the  alleged  libel  as  affecting  the 
petsmal  reputation  m  the  plaintiff  as  a  trader 
and  wine  importer  died  with  him,  and  so  far  the 
nonsuit  was  right ;  bnt  that  which  was  based  on 
the  statement  that  the  plaintiff  bad  no  right  to 
use  his  trade  mark  or  brand  was  in  the  nature  of 
slander  of  title,  and  sunriTed  to  his  personal 
MpresentattTe,  and  eonaequenibr  to  thai  extent 
the  nonsuit  was  erroneous,  sad  uiere  ought  to  be 
anewtrial  in  respect  of  the  damage  d«me  to  bis 
estate  hj  reason  of  snoh  statement.  (Hatohsrd 
r.  lUge  and  others.)   .pagt  668 

PETTY  SESSIONS. 
Froaectttion  hj  inspector  for  the  Sooiety  for  the 
Prerention  of  Crael^  to  Animals— Bight  of  snoh 
inspector  to  condnot  case  and  to  examine  and 
crosB>examine  witnesses  —  Snmmary  Jnrisdiotion 
Act  1848.  —  An  inspector  for  the  Sooiety  for 
the  Prevention  of  Cruelty  to  AnimnJa  who  has 
preferred  an  information  and  complaint,  before 
a  oonrt  of  sommary  jurisdiction,  ^  agaiust  any 
person  for  cruelty  to  animals,  has  a  right  to  appear 
on  behalf  of  such  societyi  uid  to  examine  and 
eross-ezanine  witnesses  tm  the  hearing  of  snoh 
informal^.  (Dmuwn,  app.,  v.  Toms,  resp.)     ...  719 

POOE  LAW. 

Divided  Parishes  Act  1876— Settlement— Widow- 
Children  under  sixteen  —  Birth  settlement  of 
mother — DeriratiTe  settlement — 39  &  40  Vict.  o.  61, 
s.  85. — Upon  appeal  against  au  order  for  the  re- 
moral  of  a  widow  and  ner  children  under  sixteen,  ' 
it  appeared  that  the  widow  had  acquired  no  settle- 
ment since  the  death  of  her  hnsbaoa.  Her  husband 
was  bom  within  the  appeOant  onion,  and  had 
acquired  no  other  settlement.  The  widow  was  not 
bom  eitber  in  the  appellant  union  or  respondent 
parish.  Held,  that  the  word  "  wife  "  in  89  &  40 
Viot.  o.  61,  s.  85,  did  not  Inelsde  "widow,"  and 
that  as  only  a  "  wife  "  at  the  time  of  the  adjudi- 

,  cation  of  her  settlement  could  *'  derive  "  a  settle- 
ment from  her  bnsband,  the  widow  in  the  present 
ease  retained  her  birth  settlement;  and  that  tiie 
ohildren  took  the  ssHlemsnt  ot  their  widowed 
mother,  that  is,  her  birUi  settlement,  and  that  the 
order  of  removal  of  the  justices  was  bad,  and  must 
be  quashed.  (The  Ouardians  of  the  Poor  of  the 
Kingsbridge  Union,  apps.,  r.  Churchwardens  and 
Overseers  of  East  Stonehouse,  reaps.)   333 

Settlement — Child  over  sixteen  at  time  of  adjudica- 
tion—Status cf  irremovabili^ — Settlement  de- 
rived frmn  fattier — Divided  Puishee  Act  1876. — 
Upon  a  ease  stated,  it  was  found  that  the  pauper 
lonatio  in  question  was  bom  in  the  appellants' 
parish  and  was  legitimate.  Before  he  attained 
the  a^  of  sixteen  his  father,  by  whom  he  was 
supported  and  with  whom  he  resided  continuoosly, 
acquired  a  settlement  in  the  parish  of  St.  Mary, 
Lambeth,  where  they  oontinned  to  reside  until  the 
paiq»er  was  over  the  age  of  sixteen.  Snbset^aently 
the  pauper  and  his  father  went  to  reside  at 
Norwiofa,  bnt  they  aoqnired  no  settlement  there. 
Held  thai,  under  sect,  35  of  the  Divided  Farishea 


Aot  1838,  the  pauper  had  derived  a  settlement 
from  his  father  in  the  pariah  of  St.  Mary,  lAmbeth, 
by  his  residence  there  while  under  sixteen  years 
of  age,  and  that,  no  other  settlement  having  been 
subsequent^  acquired  by  him,  be  ret^ned  suoh 
derivative  settlement.  (The  Ouardisas  of  the 
Buish  ot  SL  Vmanm,  apps.,  v.  The  Gnardiaoa  of 
the  Norwioh  Incorporation,  resps.)  -PtV*  811 

POOB  BATE. 

I^ods  taken  by  local  anthorit^ — Making  good  loss — 
Duntion  of  liability.— A  local  authority  that  has 
tsken  lands  for  the  purposes  of  improvements 
under  the  Lands  Clausee  Act,  otmtnmes  liable 
under  sect.  133  of  the  Act  to  make  good  the  defi- 
ciency caused  thereby  to  the  poor  rate  until  ths 
stroctnral  works  are  completed  and  all  the  sorplus 
land  sold.  Hie  deficiency  will  be  lesssned  as  each 
of  the  Isaid  is  sold  and  beoomos  assessable, 
re  there  are  several  distinct  imdertakings  by 
the  local  authority,  a  surplus  in  (me  rateable  area 
asiring  from  the  lauds  taken  oannot  be  wplied  to 
make  up  a  deficiency  in  another  xateailMe  UM. 
(Gk>vemor  of  Poor  of  City  of  Bristol  r.  Cnpwa- 

tion  of  Bristol.)   6A1 

Bateable  value — Premises  vested  in  trustees  for 
statutory  purposes— Inability  to  rent  premisss — 
Possible  tenant.— By  oertain  private  Acts  Of  FarUsp 
ment  tiie  appellants  were  inoopporated  for  the  pnr- 
{Mses  of  establishing  and  maintaining  an  educa- 
tional celiac.  The^  were  empowered  to  acquire 
and  hold  land  as  a  site  and  erect  ct^liwe  baikUiin 
tbtteon,  bnt  they  had  no  power  to  sdl  or  let  ue 
rite  so  aoquired.  The  sud  odlege  eonld  not  be 
carried  on  at  a  profit  as  a  collegiate  institntion 
because  the  necessary  annnal  expenses  woidd 
always  exceed  the  amount  to  be  derived  from 
students'  fees.  The  appellants  having  in  pnrsu- 
auce  of  their  Acts  of  Parliament  purchased  in  fee 
simple  certain  land  as  a  site  for  their  ooll^,  and 
having  erected  buildings  thereon  which  they  used 
for  the  purposes  of  a  college,  were  rated  by  the 
respondents  in  respect  of  such  land  and  premises 
on  a  gross  estiniated  rental  of  88331.  Up<ni 
an  appall  by  the  appellants  against  tiie  rate  it 
was  round  as  a  fact  that  the  college  premises,  if 
let  for  any  purposes  to  which  {without  consider- 
able atrootural  alteration)  they  were  capable  of 
being  applied,  would  not  let  for  more  than  19001. 
per  annum,  which  would  make  the  rateable  value 
10681.  6a.  8d.  In  arriving  at  that  valuation  the 
appellants  themselves  were  not  taken  into  con- 
sideration  as  poeaible  tenants.  The  appellants 
were  willing  to  be  rated  upon  that  rateable  value, 
but  not  upon  any  laiger  unonnt.  Held,  that 
(assuming  the  appellants  to  be  rateable  upon  more 
than  a  nominal  amount),  the  rateable  value  must 
be  reduced  to  10831.  6e.  8d.,  because  the  appel- 
lants, being  themselves  unable  to  rent  premises  in 
consequence  of  the  statutory  provisions,  were 
properly  exelnded  fnmi  oonsideration  asposrible 
tenanta.  (The  OwensColl^,  apps.,  v.  The  Over- 
seers of  the  Poor  of  Chorlton  •  upou-Medlook, 
resps.)   87S 

Tithes — Statutory  Moment  in  lieu  of  tithes  in  the 
city  of  London— Non-rateability  of. — Under  the 
Act  37  Hen.  8,  o.  12,  which  recited  that  conten- 
tion, Ac,  had  risen  within  the  city  of  Londm  be- 
tween the  parsons,  &e.,  of  tbe  said  city  and  the 
citizens  and  inhabitants  of  the  same  for  and  con- 
cerning the  payment  of  tithes,  oblations,  and  other 
duties  within  the  said  city,  it  was  decreed  that 
the  cititens  and  inhabitants  should  yearly  pay 
their  tithes  to  the  parsons,  &o,,  after  a  fixed 
yearly  rate  in  respect  of  their  houses,  Ac.  And 
under  4i  ft  45  Tiot.  e.  czovii..  which  recited  that 
there  were  disputes  as  to  the  payments  to  be  made 
in  respect  of  tithes  in  the  parish  of  St.  Botolph 
Withont,  Aldgato,  and  it  would  be  beneficial  to 
the  inhalntants  and  owner  of  the  tithes  of  the 
parish  that  all  snoh  dBsputss  riionld  be  settled, 
and  that  there  should  be  paid  to  the  owner  a  fixed 
annual  sum  in  lieu  and  full  satisfaction  of  all 
tithes  and  payments  within  the  parish,  it  was 
enacted  by  seot.  3  that  "ail  tithM  and  samsrfrf 
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Bontfr  in  liea  of  tithes  whatsoerer  uisbig  or 
iiV  otw  in  the  said  parish  .  .  .  Bnall  oeate 
and  be  sxtingaiBfaed,  and  the  tithe-owner  sh^ 
.  .  .  aeoept  and  reoeive  in  lien  and  Batiafaotion 
of  the  tithe  uid  snou  of  moner  in  lien  of  tii^ee  ho 
neairiTig  and  extinffnished,  and  to  wliich  he  woold 
baTs  mm  entitled  it  tills  Act  had  not  been  pafsed, 
tin  uBiul  snm  of  65001.,  whiob  shall  be  levied 
and  oolleoted  by  the  ohn  roh  wardenn  on  and  from 
the  penons  hj  lav  rateable  to  poor  rates  in  the 
said  parish  in  respect  of  the  honseaby  law  rateable 
to  poor  rates  .  .  .  and  shall  be  assessed  on 
the  annaal  rateable  Talne  of  thoae  bantes  as  aaoer- 
tained  hj  tiie  Talnation  or  aasescment  for  the  poor 
rates  for  the  time  beingr  in  foroe,  and  the  said  sum 
of  65001.  shall  be  paid  hj  the  ohnrchwardens  to 
the  tithe-owner  in  each  and  every  year."  Held, 
that  the  tithes,  oblations,  and  other  dntUs  vithin 
the  tAtj  of  London  jiaia  according;  to  tiie  rate 
fixed  hj  37  Hen.  8,  c.  12,  and  in  respect  of  which 
the  snm  of  65001.  was  a  statutory  oomnrotation 
payable  by  the  above  parish  nnder  H  A  4&  Tiot. 
e.  ezirrii.,  were  not  tithes  within  the  meaning  of 
43  Elis.  c.  2,  and  accordingly  the  said  snm  of 
650<K.  was  not  rateable  to  the  relief  of  the  poor  of 
the  said  parish.  (Esdaile  v.  The  Assessment 
Canmittee  of  the  City  (rf  Lcmdon  Union.)    ...page  523 

POWEB  OF  APFOINTMElfr. 
Exercise  —  Delegated  power  — Gift  in  default  — 
Amwintment— Validity.— The  donee  of  a  speeial 
-power  oi  wpointment  among  children  iq>pointed  to 
B.  fa  eUlcQ  for  life,  and  after  lE.'sdeoease  in  trust 
for  £.*•  children  as  he  should  appoint  and  in 
de&ntt  for  &.  absolntely ;  B.  never  exercised  the 
power :  Held,  that  the  interposition  of  the  badly 
delegated  power  to  B.  did  not  cause  the  ultimaie 
gift  to  B.  to  fail,  the  intention  being  that  anless 
qjaplaeed  (whioh  nnder  the  badly  delated  power 
hseonld  not  be)  B.  ahonld  take  abfloliitely. 
(Vnnianison  v.  Faznell.)   824 

FKACnCE. 

Aeeonnts  and  inquiries — Persons  not  parties — Chief 
derk'fl  oertifloate — Further  consideration — Affida- 
Tits. — When  the  absent  parties  in  an  action  ore 
mmieroae,  if  one  of  them  snes  as  a  plaintiff,  or  is 
«ned  as  a  defendant,  an  order  ehonld  be  obtained 
under  rule  9  of  Order  XVI.  of  the  Bulea  of  Court 
1B83,  that  snoh  defendant  do  defend  on  beh^f  or 
for  the  benefit  of  all  persons  so  interested,  other- 
wise parties  not  served  ander  rule  40  of  the  same 
order  with  notice  of  the  judgment  or  order  would 
not  be  bound.  After  such  an  order  the  absent 
parties  wonid  be  bound  as  though  they  had  been 
present  thronghont.  Bole  85  of  Order  LV.  does 
not  say  that  the  person  upon  whom  the  ^ndge  has 
dispensed  with  service  of  the  notiee  of  the  jud^ect 
or  order  shaU  be  bound  by  the  proceedings.  Held, 
that  the  effect  of  all  these  mles  is,  that  persons 
interested  in  the  property  which  is  being  sidminis- 
tered,  andwhose  rights  or  interests  may  be  affected 
by  an  order  direoting  aooonnts  or  inqniries,  are 
not  bound  at  any  rate  when  they  onght  to  be 
•erred  with  notice  of  snoh  order,  unless  they  are 
so  served,  or  unless  a  representation  order  is 
made.  If  service  npon  tbem  is  dispensed  with,  or 
under  Order  XVI.,  r.  46,  the  court  prooeeds  in 
the  absence  of  aoyone  representing  them,  they 
are  not  bonnd.  Held  also,  that  it  is  the  duty  of 
those  who  have  the  conduct  of  a  cause  not  to  ask 
for  inonirieB  npon  whioh  no  order  can  be  made, 
at,  a  Vier  happen  to  be  taken,  not  to  prosacnte 
them  nntil  the  period  (for  example,  the  death  of  a 
suTiving  annmtant)  arises  when  an  order  can  be 
made.  (Hay  v.  Newton.)   140 

Aetiom  for  specific  performance — Belief  claimed  by 
pleadings— Judgment— Order  XXXVI.,  r.  31.— 
Action  to  enforce  specific  performance  by  the  pur- 
chaser of  an  open  contract  to  purohase  leaeebolds. 
Defendant  had  paid  a  deposit  and  accepted  the 
title,  but  failed  to  complete.  By  his  pleading  the 
defendant  admitted  that  he  was  nnwiiling  to  oom> 
plete.  At  the  trial  (the  defendant  not  appearing^ 
the  plaintiff  aaked  for  jiidgmeatfor  rescission  ana 


forfeiture  of  the  deposit.  Held,  that  the  plaintiff 
was  entitied  to  judgment  for  specific  performanoe 
as  claimed  by  his  pleadings,  but  not  for  rescission 
and  forfeiture.    (Stone  v.  Sioith.)   page  333 

Appeal  —  Leave  —  Expiration  of  time  —  Informal 
notice  within  time— B.  8.  C,  Order  LVm.,  rr.  2, 
S,  15. — Within  the  time  limited  for  appealing,  a 
four  days'  notiee  of  appeal  was  given  instead  of  a 
fourteen  dajrs'  notice.  After  the  time  for  appeal- 
ing had  expired,  the  appelant  applied  for  leave  to 
amend  the  notice  by  making  it  a  fourteen  days' 
notice.  Held,  that  the  notice  could  not  De 
amended  as  asxed,  but  that,  as  the  appellant  had 
given  a  notice  of  appeal,  though  an  informal  one, 
within  the  proper  time,  he  ought  now  to  be 
allowed  to  serve  a  fresh  notice  of  apposl  on  pair- 
ing the  respondent  all  costs  thrown  away  by 
reason  of  the  informal  notice,  including  the  costs 
of  this  motion.    (Bs  Crosby;  Hnnns  v.  Bum.)  ...  103 

 Leave — Order  by  way  of  final  jndgment. — 

Where  an  order  had  been  made  in  ohambars  hj 
way  .of  final  judgment  against  an  executor,  on 
motion  em  parte,  on  behaU  of  the  exeontor,  for 
leave  to  Htpeal  direct  to  the  Court  of  Appeal  from 
snoh  order  :  Held,  that  the  court  would  not  give 
such  leave  unless  all  the  parties  were  represented 
by  counsel  in  chambers.  IntimatedbyKay,  J.,that 
the  proper  oonree  vras  to  move  to  dieeharge  the 
order.   (He  Somerrille  ;  Downes  v.  Scmerville.)  ...  404 

 Seoority  for  costs — Appeal  in  paper  same  day 

as  motion. — Where  the  respondent  to  an  appeal 
gave  notice  of  motion  for  security  for  the  oosfai  of 
the  appeal  within  two  days  after  receiving  the 
notioe  of  appeal,  and  there  was  evidence  thai  the  ■ 
person  who  was  really  instmcting  the  solicitors 
of  the  appellants  was  a  person  of  means  and  well 
able  to  pay  the  costs,  the  Coitrt  ordered  security 
to  be  given,  although  the  f4)peal  was  in  the  list 
for  hearing  on  that  day.  [Re  Clongh  ;  Brad- 
ford Commaxoial  Joint  Stook  Buk  Limited  v. 
Cure.)  104 

Appeal  for  costs  —  Administration  actions  by 
residuary  legatee. — In  an  action  brought  by 
beneficiaries  a^^ust  a  trustee  and  exeontor, 
a^Dg  for  administration  of  the  trusts  of  a  will 
and  settiement,  and  for  aooonnts  of  the  trust 
capital  and  income,  the  plaintiffs  made  chafes  of 
nusoonduct  against  the  defendant,  and  Bought  to 
charge  him  with  the  costs  of  the  action.  Kay,  J. 
made  an  order  at  the  trial  for  administering  the 
tmsta,  and  directed  special  inqniries  as  to  the 
alleged  acta  of  misconduct.  On  taking  tiie 
Bocounta  the  defendant  was  found  to  have  given 
before  action  a  correct  account  of  the  o«)ital, 
but  in  the  accounts  he  had  rendered  of  the 
income  he  had  not  aooounted  for  so  mooh  as  he 
ought.  The  misconduct  alleged  waa  not  aubatan- 
tiated.  Kay,  J.  ordered  the  plaintiff's  cHMts 
relatingto  the  income  account,  and  the  defendant's 
costs  oftbe  rest  of  the  action ,  to  be  taxed  and  set  off 
cme  against  the  other.  The  plaintiffs  on  appeal 
asked  that  their  costs,  or  t^ose  inonrred  before 
the  Bules  of  1883,  except  those  ordered  to  be  paid 
by  the  d^endant,  might  be  said  out  of  the  trust 
property.  Held, thattheorderwasnotappealable, 
as  the  aiation  was  a  hostile  one,  seeking  to  charge 
the  defendant  with  costs  on  the  gronnd  of  acts  of 
misooodnot,  and  that  tlie  costs  cn  moh  an  action 
were  not  vrithin  the  old  Chanoery  rale  that  the 
plaintiff  in  an  administration  action  was  entitled 
to  oosta  ont  of  the  fund  unless  there  wwe  special 
grounds  for  depriving  him  of  them,  and  therefore 
that  tiw  oosta  were  in  the  disoxetion  of  thajadge. 

(Williams «.  Jones.)    68 

Appeal  in  criminal  case — Conviction  improperly 
obtained — Perjury — Misdirection. — ^Althongh  the 
Judicial  Committee  will  not  review  or  interfere 
with  the  oocrae  of  criminal  proceedings  in  the 
ooort  of  a  colony,  aa  a  general  rule,  yet  where  a 
legal  practitioner  was  ordered  to  be  stinok  off  the 
rolls  of  the  ooort  upon  a  conviction  for  perjury 
after  a  charge  by  the  presiding  judge  to  the  jniy 
which  in  the  opinion  of  their  Lordebipa  was 
"  grievously  unjust  to  the  defendant^^^iid  in  many 
imitanoe.  ootraged  the  l^5<f  |i^y<^y(Sgfe 
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oadtne,"  ilieTmdiotiadoonTiotloa  vera  set  aside. 

(Bt  Dillett.)    «   ...page  615 

Chanoery  Diviaion  ~-  Trial  —  Dam&gea — Bigrht  to 
Wfll  by  jor; — DiscT^tion  of  ooort  to  direct  trial 
without  a  juTj. — In  an  action  brought  by  the 

Slainti^f  in  the  Chancery  Division  against  the 
ef  endantSj  in  respect  of  an  infrinsrement  by  them 
of  his  registered  trade  mark,  and  elaimmg  an 
aooonnt  ca  profits  or  damages,  the  defendants 
snbmitted  to  a  perpetual  innmotion;  and  the 
only  qnestion  remaining  to  he  tried  was,  what 
damages  should  be  paid,  the  plaintiff  vaiving  any 
aooonnts  of  profits.  The  plaintiff  applied  to  the 
oonrt  that  the  action  might  be  tranuerred  to  the 
Qneen's  Bench  Division,  bo  that  it  m^rht  be  tried 
irith  a  jnry.  This  application  was  oroosadb?  the 
defendants,  on  the  gronnd  that,  nnder  role  4  of 
Order  XXXVI.  of  the  Bnles  of  Court  1883,  the 
jndge  had  a  discretion ;  and  that  the  damages 
o<Hud  be  as  well  asoertained  by  the  j«dge  in  oonrt 
or  ohambers  u  1^  a  iorv.  Held,  that  the  indge 
hid  iK>  discretion,  and  tnat,  nnder  rale  6  of  Order 
XXXVI.,  an  order  must  be  made  for  atrial  with  a 
jnry.  Bnt  held,  that,  even  if  the  court  had  a 
discretion,  tiiis  was  not  a  case  in  which  snob 
discretion  onght  to  be  exercised,  the  only  question 
remaining  at  issue  in  the  action  bein^  in  r^ard 
to  the  amount  of  daDoages  for  the  infringement  of 
the  trade  mark,  which  (question  would  be  more 
properlytried  with  than  withontajoiy.  (Pennessy 
Babbits  and  Sons.)   138 

Compromise  of  divorce  action — Bule  of  court — 
Qneen's  Beneh  Division — Jurisdiction. — In  an 
aiotion  for  jsdioial  separation,  in  the  Probata 
Division,  a  compromise  was  effected,  and  certain 
terms  of  arrangement  were  agreed  to,  providing 
(inter  alia)  that  the  respondent  should  pay  the 
petitioner's  costs,  and  that  the  agreement  might 
be  made  a  role  of  the  Hi^  Court.  Held,  that 
a  ^udge  of  the  Queen's  Bench  Division  had 
jurisdiction  to  make  the  agreement  a  rule  of 
oonrt  npon  the  ex  parte  ^plication  of  the 
petitioner  at  chambers.    (SmyUie  v.  Smythe.)  ...197 

Ccmstdidation  of  actions — libel — Separate  actions 
by  same  plaintiff  against  several  defendants  for 
pnhlioation  of  the  same  libel — Order  XLIX.,  r.  8, 
B.  S.  C.  1883— Stay  of  all  the  aoti<Mi8  but  one, 
ponding  the  trial  of  one  as  a  test  action — Defen- 
dants in  the  other  aotions  to  be  hound  by  the 
verdict  in  the  test  action. — The  plaintiff  having 
brought  an  action  against  the  defendant  Pike,  a 
newspaper  proprietor  and  pabliaher,  for  publish- 
ing a  libel  in  his  newspaper,  and  having  also  at 
the  aame  time  brought  a  separate  action  against 
eaeh  of  sixteen  other  different  defendants  for 
publishing  the  same  libel  in  their  several  news- 
pwers,  Pollock,  B.  at  chambers  refuwd  an  appli- 
oation  on  the  [»rt  of  all  the  seventeen  several 
defendants  for  an  order  that  all  forUisr  prooeed- 
ings  might  be  stayed  in  all  the  said  aotions  except 
the  above-mentioned  action  of  CoUedge  v.  Pike 
until  the  verdict  should  be  given  in  'such  last- 
mentioned  action;  the  said  several  defendants 
undertaking  to  be  hound  and  concluded  by  the 
verdict  in  the  said  test  action,  provided  snob 
Tsrdiot  should  be  to  the  satisfaction  of  tlw  judge 
who  might  try  the  same.  Thereupon  the  said 
defendants  appealed  horn  that  decision  of  the 
learned  judge  to  the  Qneen's  Bench  Division  on  a 
motion  tiiat,  notwithstanding  such  decision,  an 
ardnr  niight  he  made  in  the  terms  of  the  above 
o^pUoation ;  or,  in  the  alternative,  tiut  all  the 
said  actions  might  be  consolidated ;  or  sneh  order 
be  made  in  the  premises  as  to  the  court  should 
seem  just ;  and  on  the  hearing  of  that  moticn,  the 
Court  (1)  refused  to  make  an  order  to  ooobolidaie 
the  said  aotionB,on  the  gronnd  that,  although  the 
libel  was  the  same  in  each  case,  yet  the  several 
publications  and  the  circumstances  attending 
them  beii^r  different,  the  causes  of  action  in  the 
several  cases  wera  diffennt ;  bnt  {2)  t^y  mads 
an_  order  that  all  further  prooeediiws  in  all  the 
said  actions,  save  one  to  be  selected  by  the  plain- 
tiff, be  stayed  pending  the  trial  of  such  eeleated 
action,  the  ctofendont  therein  to  have  seven  da^ 


time  toidaliver  his  defence  after  notioe  to  him  of 
Bueh  selected  action;  and  further  that,  if  the 
plaintiff  be  dissatisfied  vrith  the  verdict  obtained 
on  the  trial  of  such  action,  he  should  ibe  at  liberty 
to  select  one  other  action  for  trial,  the  defendant 
therein  having  like  time  after  notioe  to  deliver 
his  defence  ;  and  farther,  the  defendants  by  their 
counsel  undertakii^  to  be  bonnd  by  the  verdict  in 
the  said  selected  first  and  second  actions,  that 
the  plaintiff  be  at  liber^  to  judgment  wiinst 
the  defendants  in  all  the  remaining  actions  for  the 
maximnm  amount  of  damages  found  by  the  jnry, 
{CoUedge  v.  Pike.)  page  124 

Costs — ^Defaulting  trustee— Legatee  in  trust  under 
the  will  of— Trustee  in  bankruptcy— Action  for 
restitution.— Two  tmstees  committed  a  breach  of 
trust,  and  in  oonaeqnence  ths  trust  fond  was  lost. 
One  of  them  died,  and  the  survivor  afterwards 
became  bankrupt.  An  action  was  brought  by  tiie 
ce^it  que  iruat  to  recover  the  fund,  and  it  was 
fbaoi  that  the  on^  fund  available  for  the 
restitntion  were  certain  legacies  (including  a 
trust  legacy)  given  by  the  will  of  the  deceased 
trnstee,  bnt  the  amount  of  these  was  not 
sufficient  to  make  good  to  the  plaintiffs  the  sum 
they  claimed  and  tneir  costs.  The  question  waa, 
whetho-  *he  trustee  in  bankmptoy  of  the  sur- 
viving trustee,  and  the  l<«atee,  who  was  also 
trustee  under  the  will  of  the  deceased  trustee, 
were  entitled  to  their  costs  ont  of  these  numeya. 
Held,  that  in  neither  oaae  wera  they  so  entitled. 
(Be  Knott ;  Baz  v.  Palmer.)   181 

 Ex  parte  motion— Injunction  with  costs. — On 

the  31st  Jan.  the  defendants  in  an  action  ob- 
tabled  an  ex  parte  ininnction  against  the  plaintiff 
until  the  4tb  Feb.  On  the  4tb  Feb.  a  motion  was 
made  to  oommit  the  plaintiffs.  The  order  on  the 
motion  to  oommit  as  drawn  up  by  the  rMristrar 
recited  the  ex  parte  injunction  and  the  affidavits 
in  support  of  it,  bnt  contained  no  order  as  to 
oosts,  exc^  that  the  plaintiffs  wera  to  pej  the 
oosta  of  the  motion,  and  the  taxii^  master  dis- 
allowed the  costs  of  the  ex  parte  motion  accor- 
dingly. Held,  that  the  cotirt  had  power  under 
the  eUp  order  (Order  XXVIII.,  r.  11)  to  correct 
the  <»rder  made  on  the  4tb  Feb.  by  adding  thereto 
a  direction  for  taxation  and  payment  by  the  plun- 
tiffs  of  the  defendants'  oosts  of  the  ex  parte  order 
of  the  31st  Jan.    (Blakey  v.  Hall.)  ...   401 

 Shorthand  notes— Jurisdiction  to  direct  takii^. 

—Neither  a  taxing  master  nor  a  judge  has  juris- 
diotion  to  direct  shorthand  notes  of  any  pro- 
oeedings  to  be  taken.  H.  and  C.  had  acted  as 
solicitors  to  a  firm  of  distillers  in  carrying  out  a 
number  of  mortgages  and  leases  by  the  firm.  An 
order  having  beni  made  tot  taxation  of  Am  bills  of 
costs,  the  taxing  master  suraested  that  a  short- 
hand note  should  be  taken  of  the  evidence  adduced 
before  him.  The  parties  agreed  to  the  view  takes 
by  the  taxing  master,  and  each  had  a  note  taken. 
The  taxing  master  allowed  one-half  ot  the  oosts  of 
the  notes,  stating  as  his  reason  for  so  doing  that 
the  parties  ought  to  have  made  an  arnngenwnt  to 
divide  snch  costs  between  them.  This  allowance 
was  objected  to  on  the  ground  that  the  taxing 
master  had  no  jurisdiction,  but  Stirling,  J.  held 
that  a  taxing  master,  as  well  as  a  judge,  had  power 
to  direct  a  shorthsjid  note  to  be  taken  of  the 
evidence  given  before  him,  and  to  allow  the  costs 
of  the  notes :  (56  L.  T.  Bep.  N.  S.  166.)  Held,  on 
appeal,  that  tiiere  was  no  snch  power,  bnt  that, 
the  parties  having  agreed  to  talce  notes,  in  the 
absence  of  evidenoe  to  show  whose  fault  it  was 
that  no  arrangement  had  been  made  as  to  dividing 
the  costs,  the  taxing  master  was  r^ht  in  deciding 
that  the  suue  costs  sbonld  ba  allowed  as  u 
only  one  note  had  been  tiken.  (Ae  HiUeary  and 
Taylor.)   SBT 

  Taxation — Copies  of  documents  lor  nse  <rf 

court.— The  three  jud^s  in  the  Court  of  Appeal 
should  each  be  provided  with  a  copy  of  material 
documents  (such  as  a  copy  of  a  mil,  the  oon- 
strnction  of  which  is  in  question),  and  the  oosts 
of  the  three  copies  should  be  allowed  by  the 
taxing  masters.   IBt  Bandell;  Hood  v.  BandelL)  8 
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suBncTS  or  cases. 


Coaiitiy<k>iirt— AdiBiiiisfaBtioiikeMoii— Bightfhereto 
of  person  interttBted  in  estate  of  deceased  person. 
— person  interested  in  the  estate  of  a  deceased 
person  is  not  entitled  as  of  right  to  an  adminis- 
Bation  order  in  a  Coxmby  Conrt,  tiie  combined 
effect  of  Order  TI.,  r.  6,  and  Order  XXII.,  r.  11, 
of  the  Conn^  Conrt  Bnles  1886  being  to  place  the 
grantinK  of  saofa  order  within  the  discretion  of  the 
Coontr  Cooit  judge.   (Pearson  v.  Pearson.).. .poye  415 

Cnffiti^a  aeiion  far  admiiustration — BeoeiTer — 
Protectioo  oi  aaaats  before  administration  jndg- 
ment. — An  administrator  or  exeontor  may  prefer 
«M  creditor  to  another,  and  there  is  no  eqnit; 
which  entitles  the  ooort  to  interfere  except  after 
jod^ment  for  odndnistfation.  Therefore  tiieplaii^ 
tiff  m  a  creditor's  aotion  for  adndnlitratien  u  not 
entitled  to  interim  relief  against  the  exeentor  or 
administrator  nnleas  a  case  is  shown  of  the  assets 
being  wasted,     (fis  G.  Harris ;  Harris  v.  Harris.)  507 

Defence  delirered  ont  of  time  and  after  notice  of 
motion  for  judgment— Non-appearance  of  defend- 
■nte  on  the  motion. — The  defendante  in  an  action, 
having  oblained  leave  for  fnrtiier  time  to  pnt  in 
tbeir  statement  of  defense,  suffered  that  time  to 
racpire.  The  plaintiff  RCcordingly  moved,  nnder 
Order  XXYU.,  r.  11,  of  the  Boles  of  Court  1883, 
for  judgment  on  his  statemeiit  of  claim  in  default  of 
defence.  The  defendants  being  served  with  notice 
of  motion  delivered  tbeir  fltatemeatof  defence,  but 
did  not  ^pear  at  thebeuing  of  the  motion.  Held, 
tliat  the  statement  of  defence  which  had  been 
delivered  ought  not  to  be  treated  aa  amero  nullity, 
though  the  plaintiff  had  rightly  declined  to  state 
it  to  ths  court ;  but  that,  ae  the  defence  was  not 
itij  in  form,  toe  judgment  wonld  be  aoooidlng  to 
tiie  statement  ci  claim,  with  a  direction  tbat  the 
order  waa  not  to  be  drawn  up  for  a  week,  and  that 
the  order  now  made  wse  to  be  served  on  the  dc- 
f  ntdants  with  notice  that  they  were  to  be  at  liberty, 
within  seven  days  from  sooh  aervioe,  to  move  to 
discharge  the  order.  (Montagu  v.  Toe  Land  Cor> 
pontion  of  England.)   730 

Disoorery  —  Documents  —  Privilege — Tmstee  soli- 
citor — Fraud. — ^Where  a  solicitor  is  party  to  a 
fraud  no  privilege  attaches  to  the  oommnnioatione 
with  him  upon  the  subjeot,  because  the  contriving 
of  a  frand  la  no  part  of  his  dntr  as  solicitor,  S. 
tnuiee  cannot  by  acting  as  solicitor  for  truatees, 
or  privately  for  one  of  them,  entitle  either  him- 
self or  his  trustee  client  to  claim  privilege  for 
commnnicationB  relating  to  the  trast.  {Re 
fbrilethwaite;  Foetlethwaite  v.  Biokmaa.)  733 

Sisoorery  In  aid  of  erecntion— Examination  of  de- 
fendant as  to  debts  owing  to  bim — Power  to 
examine  defendant's  manager — B.  S.  C.  1883,  Order 
XfiTT.,  r.  82.— There  is  no  power  to  order  Qie  at- 
tendanoe  of  the  manager  in  a  jodgment  debtm'i 
barinesB  for  examination  as  to  aebte  owing  to  tbe 
judgment  debtor,  unless  such  jndnnent  debtor  is 
a  oorporation.    (Irwell  v.  Eden.)   620 

Evidence  d«  bene  we — Form  of  order. — ^In  an  action 
fn  replacement  of  railway  stock  alleged  to  have 
been  transferred  from  the  name  of  tiie  plaintiff 
b^  means  of  a  forged  transfer,  an  attesting 
witness  of  the  execution  of  the  transfer  wa8 
dangerously  ill.  On  motion  ex  parte  on  behalf 
of  the  plaintiff  for  leave  to  examine  the  witnesH 
de  bene  e«M^and  for  the  appointment  of  a  special 
examiner ;  Held,  that  it  was  a  proper  ease  to 
make  the  order,  tiie  jodge  direoting  the  order  to 
be  drawn  np  in  aooordanoe  with  the  form  in  Seton 
on  Decrees  (4th  edit.),  1635,  omitting  tho  words, 
"  A>d  it  is  ordered  tut  the  plaintiff  be  at  liber^ 
to  give  sooh  depomtioiiB  in  evidenoe  at  the  trial  of 
thia  aetion."  Held,  that,  at  the  trial  of  the 
aotiea,  before  leave  to  use  the  evide&ee  waa 
given,  it  meld  be  naeeeeary  to  prove  that  the 
witoea  was  not  eupMa  of  being  examined.  The 
Conrt  refused  to  appoint  a  special  examiner, 
holding  tbat  the  matter  must  go  to  tbe  examiner 
m  rotetion.  (Barton  v.  North  Staffordshire  Rail- 
way Company.)   601 

Vondoeore  aotioB  —  Writ  —  Indoieement  —  N<»i- 
eppeafiaoe  of  detodut— Stattamant  oi  elsim— 


Enlargement  of  plaintiff'!  elaia— Bales  of  Conrt 
1883,  Order  XX.,  r.  4.— Where  no  appearance  haa 
been  entered  by  the  defendant  in  an  action,  the 
plaintiff  oannot,  by  his  statement  of  claim, 
enlarge  the  soope  of  the  claim  indorsed  on  his 
writ.  Where,  therefore,  a  defendant  did  not 
enter  an  appearance  to  the  writ  issued  in  a  fore- 
closure action,  and  tbe  writ  was  not  indorsed  for 
pavment,  tbe  Court  held  that  the  plaintiff  was 
only  entitled  to  the  usual  order  for  foreoloaure, 
olthoufrh,  on  his  statement  of  claim,  he  was  also 
entitled  to  an  order  for  payment  ogainet  the  defen- 
dant.   (Law  V.  Philby,  No.  2.)  page  SS» 

Fond  in  court  exoeedinglOOOt.—St(»>-order— Petition 
— Bolea  of  Conrt  1888,  Order  UTI.,  rr.  12, 13.— 
Where  a  fund  in  court,  paid  in  under  the  Trustee 
Belief  Act  1847,  exceeds  lOOOI.,  and  there  haa 
been  no  prior  application  in  the  matter  of  the 
fund,  a  petition  wnd  not  a  summons  is  the  proper 
mode  oi  snplying,  nnder  rales  12  and  13  of  Order 
XLVI.  of  tiie  Boles  of  Coort  1883,  for  a  stop- 
order  on  the  fund  so  paid  in.  (Ke  Toogood^s 
Trusts.)     70S 

Inspection  —  As  between  co-plaintiffs  or  oo-de- 
fendanta. — By  Order  L.,r.  3,  "  It  ohall  be  lawful 
for  the  court  or  a  judge,  opon  the  application  of 
any  party  to  a  canso  or  matter  .  .  .  tc  make  an 
order  for  the  .  .  .  inspection  of  any  proper^ 
or  thing,  being  the  subject  of  such  cause  or 
matter,  or  as  to  which  any  question  may  arise 
therein,  and  for  such  purpose  to  authorise  any 
persons  to  enter  opon  or  into  any  land  or  building 
in  tbe  posaesBion  of  any  party  to  such  oause  or 
matter*  Held,  that  though  the  above  rule  might 
be  spplioable  as  between  oo-plaintiffs,  or  co- 
defendants,  or  parties  to  an  action  other  than 
plaintiffs  and  defendantSj  yet  that  it  was  only  so 
applioable  when  there  existed  in  the  action  some 
right  to  be  adinsted  between  snob  parties  in 
respeot  of  whion  saoh  inspection  would  be  nsefol. 
(Sbaw  V.  Smith  and  others.)    40 

Interpleader— Appeal  from  Bummary  decision  of 
master— Costs  of  stakeholder  deducted  from  fond 
in  dispute.  —  Upon  the  trne  oonstmction  of 
Order  LTV.,  rr.  12^  and  21,  and  Order  LVH.,  rr.  8 
and  11,  an  appeal  lies  from  a  summary  decision  of 
a  master  in  an  interpleader  proceeding  to  a  jodge 
at  chambers.  A  stakeholder  iaterpleadiog,  who 
acta  with  good  faith,  is  entitled,  although  not  a 
defendant  in  an  action,  to  dodaot  from  the  fund 
in  dispute  the  costs  occasioned  by  the  inter- 
pleader proceedings.  (Clench  t).  Dooley;  Saunders, 

Hawksford,  Bennett,  and  Co.,  Claimants.)   US 

 Goods  seized  in  exeootion  —  Bight  of  exe- 
cution creditor  to  set  up  title  of  third  parly 
against  the  claimant. — J.  recovered  judgment 
against  W.  upon  which  execution  inaued,  and 
certain  goods  in  the  possession  of  W.  were  seised 
by  the  sheriff.  B.  claimed  tbe  goodfi,  and  an 
interpleader  issue  was  directed  in  which  B,  was 
made  plaintiff  and  J.  defendant.  The  evidence 
showed  that  the  plaintiff  had  let  the  goods  in 
question  to  W.  prior  to  1884  when  tbe  plaintiff 
became  bankrupt;  that  he  did  not  inform  Us 
tntstee  in  benkruptoy  that  he  owned  these  goods ; 
and  tiiat  W.  being  unaware  of  the  bankruptcy 
oontinoed  to  pay  money  for  the  hire  of  them  to 
the  plaintiff.  Held  (affirming  the  jodgment  of  the 
Qoeen'siBench  Divisitm.  55  L.  T.  Bep.  N.  S.  3S7). 
uiat  the  defendant  was  entitled  to  judgment  on 
the  issue ;  tiiat  where  the  evidence  given  opon  an 
interpleader  issue  shows  that  the  claimant  has 
not  posseaaion  of  or  titie  to  the  goods  at  the  time 
of  seizure,  bat  that  th^  belonged  to  a  third 
person,  tbe  exeootion  oreaitor  is  entitled  to 
ment ;  that  npon  the  abwe  foots,  assuming  W. 
to  be  estopped  from  denying  that  the  goods  were 
the  plaintuf's,  such  estoppel  did  not  bind  the 
execution  creditor,  and  uerefote  as  against  him 
the  plaintiff  had  no  title  to  the  goods.  (Bioharda 

*.  Jenkins.)   Sffl 

  Particolora  of  elaim. — When  a  sheriff  takes 

oot  an  interpleader  aommous  nnder  Order  LVII., 
r,  6,  and  a  claimant  alleges  that  he  is  entitled  ta 
the  goods  seised  l7wa]^;tf^|;i^jM9^Le 
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and  an  oTder  is  made  for  the  ntisbotion  ctf  the 
olumant's  claim  ont  of  the  prooeeds  of  the  aale  of 
the  ffoods,  the  claimant  is  not  entitied  to  demand 
from  the  eheriff  any  sam  not  inolnded  in  hie 
partioalars  of  oUum  npon  which  the  order  was 
made.  (Hookey  v.  Evans  and  another.)  ...page  179 
Interpleader — Sammary  decision  of  jndgre — Special 
leave  to  i^peal — Common  Law  Procednra  Act  1860 
— Bill  of  sale — Power  of  grantee  to  valne  SfoodB 
and  porchase  them  at  snob  valuation — Main- 
tenanoe  of  the  secnri^ — N^on-complianoe  with 
atatntoiy  form— 15  &.  46  Vict.  c.  43,  e.  9  ;  schednle. 
—The  effect  of  Order  LVII.,  p.  11,  of  the  mlee  of 
Court  1883  is  to  render  the  decision  in  a  snmmaiy 
way  of  a  judge  at  chambers  in  interpleader  pro- 
ceedings final  and  oonolneiTe,  and  to  prevent 
appeals  of  any  kind  therefrom.  A  bill  of  sale 
which  contains  a  olanse  giving  power  to  the 
grantee  to  sell  the  goods  of  the  grant^,  or  "  to 
have  them  valned  and  to  purchase  them  at  raoh 
valuation,  and  to  receive  the  moneys  to  arise  from 
such  aale  or  valuation,"  is  void  ae  not  being  in 
ocmplianoe  with  the  statutory  form,  as  such  power 
was  not  necessary  for  the  maintenance  of  the 
security,  bnt  conferred  on  the  grantee  a  profit  and 
emolument  in  excess  of  that  to  which  he  was  by 
law  entitled.     (Lyon  v.  Morris  and  another ; 

Matnal  Losn  Fond  Association,  Claimants.)  915 

Jndraient — Error — Correction  of— Accidental  slip. 
--The  oonrt  has  joxisdiotion  to  oorreat  an  error  in 
a  jddgment  arising  from  an  accidental  slip, 
although  the  time  for  appealing  from  the  judg- 
ment has  expired.  At  the  trial  the  judgment 
allowed  the  defendant  to  set  off  a  sum  named  for 
interest  paid  on  aooonnt  of  the  plaintiff.  The 
amount  was  arranged  between  the  parties  on  the 
faith  of  a  statement  made  bond  jid»  by  the  defen- 
dant, and  aooepted  br  the  plaiiititf  as  acooxate, 
tiiat  the  defendant  had  made  the  payments  of 
interest  from  a  certain  date.  After  tne  judgment 
had  been  drawn  ap  and  the  time  for  appealing  had 
ezpiied,  the  plaintiff  found  that  the  interest 
allowed  by  the  Judgment  had  for  two  years  alreadr 
been  allowed  to  the  defendant  in  aoconnt,  Hel^ 
that  there  was  jurisdiction  under  Order  XJLVitL, 
r.  11,  to  correct  the  error,  (Barker  v.  Purvis.)  ...  ISl 
Jurisdiction — Defaulting  trustees — Order  for  pay- 
ment of  money  into  court — Chattels — Equitable 
execution.— An  order  was  made  against  the  defen- 
dants in  BJi  action,  who  were  defaulting  trostees, 
for  tlie  payment  of  money  into  court.  The  defen- 
dants having  failed  to  comply  with  such  order,  an 
application  was  made  by  the  plaintiffs  that  a  writ 
OS  attachment  might  issue  against  them.  At  the 
defendants'  instance,  however,  the  oonrt  made  an 
order  allowing  payment  by  weekly  instalments. 
Ik,  one  (rf  the  defendants,  oad  made  an  affidavit 
on  that  occasion  stating  that  all  the  property  he 
possessed  was  the  furniture  in  his  house.  It  sub- 
sequently transpired,  that  L.  had  executed  bills  of 
sale  affecting  the  furniture ;  but  that  the  plain- 
tiffs,  in  other  prooeedings,  had  snooessfnlly  dia- 
pnted  the  valioily  of  suoh  bills  of  sale.  An 
application  was  aoooidin^ly  made  on  behalf  of 
the  plaintiffs  for  the  appointment  of  a  receiver  of 
the  famitnre  by  way  of  equitable  execution. 
For  the  defenduit  L.  it  was  otmtended  that  the 
legal  and  proper  remedy  of  the  plaintiffs  was  by 
sequestration,  and  tiiat  the  eonit  had  no  jnris- 
diotion  to  appoint  a  receiver.  Held,  that,  although 
under  rule  4  of  Order  XLH.  of  the  Eiues  of  tne 
Court  1883  sequestration  was  the  appropriate 
remedy,  yet  under  sect.  25,  sub-seot.  8,  of  the 
Jndioatoie  Act  1873  the  court  had  jurisdiotion  to 
appoint  a  receiver  if  it  appeared  just  or  convenient 
so  to  do.  Held  also  that,  in  the  present  case,  it 
was  just  and  oonvenient  to  appoint  a  receiver,  and 
tiiat  an  order  must  be  mmae  aoooidinglj.  <Es 

Whiteley;  Whiteley  v.  Learojd.)   846 

Lu  alibi  pendetu — Action  in  Colonial  Court — 
Connter-daim  in  English  action — Striking  out  as 
vexatious. — M.  and  (5.  resided  at  Belise,  in  British 
Honduras,  where  iliey  carried  on  bosineBs  in 
puiner^ip  with  B.,  who  rended  in  England.  B. 
duCTied  on  a  sepaiate  bnsiiuaB  in  Engind  in 


partnership  with  N.  (who  was  not  a  partner  [in 
the  Belize  firm),  and  tiie  English  firm  acted  as 
general  agente  for  the  Beliie  firm.  One  of  the 
terms  of  the  agency  was  that  in  the  books  of  the 
agente  B.'s  sbf^  of  the  profits  of  the  Belise  busi- 
ness was  to  be  brought  into  account  to  the  credit 
of  the  agents  and  the  debit  of  the  Bdise  firm. 
After  the  partDcmhip  at  Beliie  had  oome  to  an  end, 
B.  commenoed  an  action  against  M.  and  0.  in  the 
Supreme  Court  of  British  Honduras,  by  the 
deoree  of  which  court  (as  varied  by  the  Judicial 
C<»noiittee  iA  tibe  Privy  Cousoil)  certain  aocoiints 
of  Om  partnership  ware  directed,  and  daolam- 
tions  were  made  as  to  tiie  mode  in  whkli  Um 
surplus  assets  of  the  Belize  firm  were  divisible 
among  B.,  U.,  and  C.  The  accounts  had  been  pro- 
ceeded with,  but  not  nearly  completed,  when  H. 
and  G.  commenced  an  action  in  England  against 
B.  and  N.,  alluring  that  they  had  received  certain 
secret  commissions  or  sums,  for  which  they  had 
not  accounted  to  the  Belize  firm,  and  for  which 
they  were,  or  at  any  rate  B.  was,  acconntable,  and 
claiming  an  account  and  payment.  B.  and  "S. 
delivered  a  defence  in  this  action  and  a  counter- 
claim by  which  they  claimed  (inter  aUa)  an 
acconnt  of  all  partnership  dealing  between  M. 
ttTifi  C.  and  B.,  with  incidental  inquiries  and  direc- 
tions. North,  J.  ordered  the  counter-claim  to  be 
Btm(^  ont  as  vexatious,  on  the  ground  that  pro- 
ceedings in  British  Honduras,  commenced  by  B., 
and  claimi^  in  substance  the  same  relief,  were 
pending.  Held,  on  appeal,  N.  undertaking  to  be 
bound  Dv  the  proceedings  in  Honduras,  that,  as 
the  EngUsh  action  claimed  distribution  as  well  as 
ascertainment  of  an  all^^  asset  of  the  Belize 
firm,  and  as  the  amoont,  if  any,  due  from  M.  and 
N.,  on  the  balance  of  the  agency  accounts,  conld 
not  be  ascertained  until  the  share  of  profits  of  B. 
in  the  Belize  partnership  has  been  ascertained  by 
t^ing  the  accoojots  of  that  partnership,  M.  and 
TS.  were  entitled  to  deliver  uieir  conntermlaim ; 
although  it  would  not  follow  that  the  order  for 
accounts  thereby  claimed  would  be  given,  except 
on  the  terms  of  tiie  court  accepting  the  result  of 
the  account  in  the  Honduras  proceeding,  or  with 
some  other  modification,  (Mutrie  v.  Binney.)  page  455 
Married  woman  —  Guardian  ad  litem  —  Married 
Women's  Property  Act  1882.— Sect.  1,  sub-sect.  2. 
of  the  Married  Women's  Property  Aot  1882,  does 
not  abolish  the  rule  that  a  married  woman  is 
incapable  of  filling  the  office  of  next  friend,  or 
gna^ian  ad  litem.    {He   Duke  of  Somerset ; 

Thynne  v.  St.  Maur.)   145 

Mayor's  Court — Bemoval  of  action  in — Fit  to  be 
tried  in  Superior  Court — Writ  of  certiorari — 
Borough  and  Local  Courts  of  Record  Act  1872. — 
The  Borough  and  Local  Courts  of  Record  Act  1872 
in  rule  12  of  the  schedule  (which  has  been  made 
applicable  to  the  Mayor's  Court)  enacts  that  no 
action  entered  in  the  court  shall  before  jni^ment 
be  removed  into  the  Superior  Court  except  by  leave 
of  a  juc^  of  the  Superior  Court  to  whom  it  shall 
appear  fit  to  be  tried  in  the  Superior  Court.  A 
pluntiff  brought  his  aotion  in  the  Mayor's  Court, 
alleging  fraud  against  the  defendsjit,  a  etock- 
broker,  in  respect  of  a  representation  as  to  tiie 
value  of  certain  shares,  and  claiming  1101.  as 
damages.  Held,  that  the  aotion  was  one  fit  to  be 
tried  in  the  Superior  Conrt,  and  the  defendant 
wae  entitled  to  a  writ  of  certiorari '  removing  his 
aotion  into  the  High  Court.  (Simpson  v,  blww.)  24 
Middlesex  Begietry— Registration  of  judgments — 
Foreclosure  judgments — 7  Anne,  c.  20,  s.  18—1  &8 
Vict.  c.  110,  s.  18 — Jurisdiction. — A  judgment 
absolute  for  foreclosure  is  not  registrable  nnder 
sect.  18  of  7  Anne,  c.  20  (the  Middlesex  Begistia- 
tion  Act),  the  term  "judgment"  in  that  seotiou 
oidy  uppmag  to  judsnents  for  th«  reooroT  of 

money.   pBunows  v.  Hdley.)   506 

Motion  for  judgment— Default  of  pleading — Evi- 
dence—Common form  judgment  —  Delivery  of 
minutes. — The  oonrt  does  not  require  evidence 
upon  motion  for  ju^^ent  in  default  of  pleading. 
In  a  vendor's  actimi  for  spedfiojMrformaiioe  the 
plaintiff  moved  for  a  eomaua^fcxnAjUliibwt 
Digitized  by  Vj' 
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■niast  the  defendant,  h«  haTing  nude  default  in 
pTwrtiTig.  The  notioe  of  motioii  did  not  atete  the 
terms  of  the  proposed  judgment.  Held,  having 
ngaid  to  the  form  of  toe  DOtkw  ai  mottoo.  that 
nnnntaB  nnut  be  prepazed  and  a  omj  delmred 

tothe  dofeadaat.  (Bagl^  v,  Seazle.)   pay*  SOS 

New  trnetaes — ^Testing  order — Irish  railwa;  ihares 
— Coneent  of  traiteee— Yerifioation  hr  oertifioate 
— Tmrtee  Aok  1650  —  B.  S.  0.  1883,  Order 
XZXVin.,  r.  19a  (Deo.  1885).— When  ajietition 
is  intituled  both  in  Lnnaor  and  in  the  Cnanoerr 
Division  the  ooort  may  on  appohkting  a  new 
tmstee  make  a  vesting  order  of  Irish  railway 
aharea.  When  the  petition  ia  so  iatttuled  tiie 
coneent  at  a  new  trutee  to  aet  is  saffioientlj 
verified  hj  his  soliottor'e  eertifloate.  (Re  Home, 
No.  a.)  851 

Order  for  payment  into  oonrt — Interhxnttoty  appli- 
eation— Aeooonts. — The  ooort  oan,  on  an  inter> 
looatory  appUoatira,  when  it  has  before  it  the 
parties  to  an  aeeonnt,  and  the  aoeonnt,  and  the 
eiroonuitanoefl  attending  the  transaotion  between 
the  parties,  look  at  the  aooount  and  the  facts  of 
the  eaae,  and  see  whether,  in  the  fair  exeroise  of 
its  jndieial  diseretion,  it  oan  arrive  at  any  con- 
donon  as  to  what  mm  will  be  due  to  the  applioant 
on  the  taking  of  the  acoonnt,  and  may  order  aaoh 
sum  to  be  paid  into  oonrt.  On  an  interloontory 
application,  the  Coort  examined  an  aoooont 
rendered  to  the  plaintiff  by  the  defendant,  who 
had  received  money  on  aooonnt  of  the  plaintiff,  and 
■aw  that  the  defendant  claimed  to  make  dednc- 
tions  from  the  moneys  due  from  him  in  respect  of 
ohame  and  expenses  to  which  he  was  clearly  not 
entitled.  The  amounts  claimed  to  be  dednoted 
were  ordered  to  be  paid  into  ooort  byfthe  defendant 
within  one  month.    (Wanklyn  v.  Wilson.)    52 

Originating  summons — Appointmentof  newtruBtees 
—Jurisdiction  — B.  S.  C.  1883,  Order  LV.,  rr. 
3, 4, 6. — Upon  an  originating  sommons  asking  for 
general  administration  of  an  estate  and  the 
appointment  of  new  trustees,  the  oonrt  oan  make 
an  order  for  the  appointment  of  new  tnutees,  all 
the  parties  interested  in  the  appointment  being 
before  the  court,  (it*  Allen ;  Simea  v.  ^nes.)  ...611 

—  Questions  determinable  npon — Adverse  claim- 
ant. —  The  court  has  no  jurisdiction,  on  an 
originating  summons  under  rule  3  of  Order  LV. 
of  the  Boles  of  Court  1883,  to  determine  a 
qneetion  affecting  a  person  claiming  adversely 
to  the  will  of  a  deceased  person^  (Be  Bridge ; 
Pranks  *.  W<ttth.)  726 

 B.   a.  C,  Order  LV.,  r.  3— Legal  question 

not  requiring  administration.  —  H.  C.  devised 
real  eetete  to  T.  C.  in  terms  which,  when 
read  together  with  a  subsequent  recital,  made 
it  doubtful  whether  he  took  an  estate  in  fee  or 
an  estate  for  life,  with  remainder  to  the  persons 
entitled  under  a  settlement.  T.  0.  had  died 
leaviiv  a  will.  _  The  tmstees  of  T.  O.'s  will  took 
oat  an  originating  summons,  to  which  they  made 
A.  C,  the  person  entitled  in  tail  under  the  settle- 
ment, and  the  trustees  of  a  settlement  executed 
by  A.  C,  defendants,  asking  that  it  might  be 
determined  whether,  under  H.  C.'s  will,  T.  C.  was 
absolately  entitied,  or  to  whom  and  for  what 
estate  the  lands  passed  under  her  will ;  and  also 
whether  the  lands  were  comprised  in  tiie  settle- 
ment made  hr  A.  C,  and  a  disentailing  deed 
exerated  by  him.  The  devise  in  H.  C.'s  will  was 
l^al,  tiiere  were  no  trustees  of  that  will,  tniA  her 
executors  were  not  served  with  the  snmmons. 
Held,  that  the  court  had  no  jurisdiction  to  decide 
the  point  npon  an  originating  summona ;  that 
Order  LV.,  r.  3,  only  empowers  tiie  court  to  decide, 
withoat  an  order  for  general  administration  or 
execution  of  the  trusts  of  a  deed,  points  which, 
before  the  issue  of  the  rules,  it  oonid  not  decide 
without  such  an  order,  and  that  a  mere  legal 
qnestioB  between  devisees  under  T.  C.'s  will  and 
persona  filaimiTiy  by  a  paramount  title  was  not 
within  the  ordmr :  that  the  case  would  not  be 
laoaght  within  tiie  tadet  by  serving  H.  C.'s 
exeeatore,  beeanae  they  had  no  interest  in  the 
qnestiaa.   (SsCarlyon:  Csclyon  v,  Carly<m.)   ...  151 


Particulars  of  demand — Claim  for  account — R.  S.  C, 
Order  XIX.,  r.  8. — To  a  statement  of  claim 
alleging  that  all  moneys  due  upon  a  mortgage  bad 
been  paid,  and  claiming  delivery  of  the  property, 
the  mortgagee  put  in  a  counter-claim  alleging  that 
the  morigsge  was  made  to  cover  all  eums  due  on 
ourreut  account ;  that  the  plaintiff  was  indebted 
to  the  defendant  in  a  sum  of  5471.  as  commisBlon 
for  finding  a  purchaser  for  his  business ;  that  pre- 
vious to  tne  sale  of  the  business  the  plaintiff  nad 
been  indebted  to  the  defendant  in  the  sum  of 
81851. 178. 5<I.,aud  that  the  defendant  hod  received 
certain  sums  on  account,  but  that  a  large  balance 
was  stiU  due ;  and  askhig  for  an  acoonnt. 
plaintiff  applied  for  particulars  of  the  balance  by 
the  counter-claim  alleged  to  be  due  to  the  defen- 
dant. Held,  that  the  plaintiff  was  entitled  to 
partioolan  of  the  moneys  received  hj  the  AbUol- 
daat,  fitnn  which  he  arrived  at  &e  balaoee 
allesed  by  the  counter-claim  to  be  due.  (Kemp  v. 
Goldbwg.)   poje  738 

Pleading  —  Foreclosure  aotion  —  Mortgage  deed — 
Covenant  —  Statement  of  claim  —  Default  of 
appearance — Motion  for  judgment — Bnles  of  Court 
im.  Order  Xm.,  r.  12:  Order  XXVH.,  r.  11.— 
In  a  foreolosore  action,  where  a  mortgagee  applies, 
on  motion  for  judgment,  not  only  for  foreclosure 
but  also  for  a  personal  order  for  payment  of  the 
mortgage  debt  and  intereet  ogainat  a  mortgagor 
who  has  made  defanlt  in  entermg  appearance  uid 
in  delivering  a  defence,  the  statement  of  claim 
ought,  however  shortly,  to  contain  an  express 
statement  of  the  covenant  upon  which  the  personal 
<nder  for  payment  is  claimed.   (Law  v.  Philby.)...  230 

  Judgment  as  in  defanlt  of  defence— Specific 

performance — Declaration  of  lien. — By  his  state- 
matt  of  claim  tiie  plaintiff  asked  for  specific 

Serformauce  and  ancillary  relief,  but  not  for  any 
eclaration  of  lien.  Upon  a  motion  for  judgment 
as  in  deiFault  of  defence :  Held,  that  the  plaintiff 
oould  not  have  any  declaration  of  lien.  (Taoon  v. 
National  Standard  lAud  Mortgage  ana  Invest- 
ment Company.)   165 

 Striking  out  inconsistent  defence  Em- 
barrassment. —  An  aotitm  was  broni^t  hj  the 
administrators  of  a  wife  against  the  exeontor  of 
her  husband  claiming  to  recover  from  the 
husband's  estate  certain  sums  of  money  which 
they  alleged  that  he  had  received  on  trust  for  the 
separate  use  of  the  wife.  The  defence  alleged  : 
(1)  that  the  sums  hod  not  been  received ;  (2)  that 
if  they  had  been  received  the  testator  had  not 
received  them  upon  any  trust ;  that  if  the 
moneys  had  been  received  they  had  been  repaid  to 
the  wife  ;  or  (4)  she  had  mode  a  gift  of  them  to 
the  testator ;  i5)  alternatively,  accord  and  satis- 
faction; (6)  set-off;  (7)  the  Statute  of  Limita- 
tions ;  (8)  laches  and  delay.  The  plaintiff  took 
out  a  summons  under  rule  27  of  Order  XIX.  for 
an  order  striking  out  the  defences  numbered 
(3)  (4)  (5)  and  (6)  on  the  ground  that  they  were 
embarrassing  and  inconsistent.  North,  J.  held 
that  the  defendant  was  not  entitled  to  plead  incon- 
sistent alternative  defences  of  foot,  and  that  the 
defence  was  embarrasaimr ;  but  gave  the  defen- 
duit  Iwve  to  amend.  Held,  on  appeal,  that  the 
rules  did  not  proliibit  inconsistent  pleadings ;  that 
the  defendant  was  bound  to  state  the  foots  on 
which  be  relied,  hot  might  plead  two  or  more 
alternative  statements  of  fact,  and  at  the  trial 
might  rely  on  such  of  them  as  he  could  prove ; 
that  North,  J.  had  taken  too  striot  a  view  of  the 
rale  as  to  embarrassing  pleadings,  and  that  his 
order  must  be  discharged,  and  that  the  defendant 
must  amend  his  pleadings  or  give  particulars  of 
the  paragraphs  objected  to  within  fourteen  days 
after  obtaining  discovery  from  the  plaintiff.  (Be 

Morgan ;  Owen  v.  Morgan.)   5C3 

 Striking  out  —  Beasonable  cause  of  action — 

Necessary  parties — Mi"ing  lease  —  Lessor. — An 
aotion  was  brought  by  a  oopyholder  to  restrain 
the  working  of  coal  under  his  land  by  ocom- 
pany,  who  olaimed  to  be  entitied  to  do  the  acta 
complained  of  by  virture  of  a  lesM^rom  the 
Eoo^siastioal  Commi.,io^r|^^^J.^^@^^[^ 
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manor.  By  ameBdment,  the  EoolesiMtioal  Com- 
musioneTa  were  added  u  defendants  to  the  action, 
on  the  allegation  that  they  ohumed  a  right  by 
themselyeB  and  their  leaaeea  to  work  the  ooal ; 
that  they  jtutified  the  aota  of  the  company,  and 
that  they  bad  reoeiTed,  and  claimed  to  be  entitled 
to  leoeive,  from  the  company  rente  and  royaltaes 
in  respectof  anoh  wrongfol  working.  A  nnmrnona 
waa  taken  ont  by  the  Ecclesiastical  Commis- 
sionera,  nnder  mie  4  of  Order  XXV.  of  the  Boles 
of  Conrt  1^,  asking  that  the  amended  statement 
of  olaim  might  be  strack  ont  as  againat  them,  on 
the  gronnd  that  it  diacloaed  no  reasonable  caoee 
of  action,  and  that  the  action  m^ht  be  disnuaeed 
as  against  them.  Held,  that  t^  £oi]leai«sti<nJ 
Commisaioners  had  been  prope^  added  aa  defian- 
danta.  (Shafto  v.  Bolokow,  Vanghui,  and  Co, 
lamited.)  

Process  of  contempt — ^Attachment  or  committal.— 
Thonirh  the  distinction  between  attachment  and 
eomnuttal  has  been  for  most  pnrpoaeB  abolikhed, 
yet_  it  will  be  nwinttuned  in  some  oaaes ;  and  a 
plaintiff  who  hod  moved  for  leave  to  iaane  a  writ 
of  irttachment  against  a  defendant  for  his  con- 
tempt committed  in  breach  of  an  undertaking 

fiven  in  an  action  not  to  cany  on  a  certain 
Bsineas,  was  allowed  to  amend  his  no^ee  of 
motion  by  asking  for  committal  as  well  as  attach- 
ment.  (Callow  V.  Toong.)  147 

Pxodnction  of  docnmenta — ^  Privilege — Inaoonraie 
affidavit. — Plaintiff  made  an  affidavitof  doonments 
claiming  privilege  aa  to  all  dooxmients  in  the 
Bchednle  thereto,  on  the  gronnd  that  they  anp- 
ported  the  plaintiff's  title,  and  did  not  anpportthe 
title  of  the  defendant.  Defemlant  tooK  ont  » 
snmmona  for  production,  notwithstandlnff  tiie 
privilege  claimed,  when  the  jn^n  in  ohaimberH 
ordered  prodnction  of  one  of  the  docnmenta,  and 
adjonmed  the  hearing  of  the  rest  of  the  anmmona 
into  conrt.  On  hearing  the  adjourned  summons : 
Held,  that  the  inuooxibQy  at  tne  affidavit  as  to 
one  doonment  did  not  of  itself  destroy  the  ^aui- 
tiff's  privilege  as  to  the  rest  of  the  scheduled 
docnmenta.    (Leslie  v.  Cave.)   332 

Berision  of  order — Misr^resentation  to  ooart— 
Solicitor  to  tmatees— Defaulting  tmstee— Costs 
— Trust  property  retained  by  aolicitora  in  payment 
of  ooets — Payment  into  court. — In  the  year  1856 
two  bills  were  filed  for  the  execution  of  the  tmets 
of  a  marriage  settlement  dated  in  1835.  The  two 
enita  were  prosecuted  together,  and  other  litiga- 
tion was  prosecuted  between  the  parties  pending 
the  suits.  On  the  28th  Feb.  1873  two  mortgages 
belonging  to  the  trust  estate  were  paid  off,  and 
the  proceeds,  amonn^i^  to  660t.,  were  received 
by  E.  and  Co.,  the  solicitors  to  the  trustees  of  the 
settlement,  who  were  plaintiffs  in  the  first  suit, 
and  retained  by  them  towards  payment  of  their 
oosta.  By  the  order  made  on  farther  considera- 
tion, in  Uie  two  suits,  on  the  30th  Jone  t886,  C, 
th«  surTiving  tmstee,  was  ordered  to  pay  into 
oonrt  the  sum  of  15861,  found  due  from  huiby  the 
chief  clerk's  cerl^cate,  and  it  was  ordered  that 
D.  should  be  at  liberty  to  retain  hia  coats  and  the 
costs  of  the  late  plaintiff,  his  deceased  co-trustee, 
ont  of  the  said  sum  of  66(K.,  which  was  found  hj 
the  chief  clerk's  oertifioate  to  be  in  his  hands,  ana 
should  pay  the  balance  into  court.  D.  failed  to 
pay  in  the  15961.,  and  it  was  shown  that  he  was 
entirely  without  means.  The  beneflciariee  under 
the  settlement  now  moved  that  E.  and  Co.  ahoold 
be  ordered  to  pay  into  court  the  snm  of  6601.,  so 
retained  by  them.  Held,  that  D,  would  not  have 
been  allowed  to  retain  any  snm  for  hia  costs  until 
he  had  paid  in  the  15961,,  and  E.  and  Co.  having 
had  full  notice  that  the  money  th^  retained  tor 
oosta  was  tmst  money,  could  be  in  no  better 
position  than  their  client,  and  must  pay  into  court 
the  6601,  with  interest  from  the  2Sth  Feb.  1878. 
Held  also,  that  the  proper  form  of  order  would 
onlv  dixeci  taxation  after  payment  in  of  the  15961., 
and  that  the  order  aetual^  made  oonld  only  have 
been  made  on  a  representation  that  the  1S&61. 
wonld  be  paid  at  once.   (Staniac  v.  Eraos ;  Evans 


Security  for  costs—Appeal  from  Conui^  Coott— 
Infant  plaintiff  —  Insolvency  of  next  friend  — 
County  Court  Rules  1886,  Order  V.,  r.  11— Bules 
of  the  Supreme  Conrt  1883,  Order  LVUI.,  r.  15; 
Order  UX.,  r.  17.  ~  The  Divisional  Court  has, 
under  Order  UX.,  r.  17,  the  same  power  as  the 
Court  of  Appeal  under  Order  LTm.,  r.  15,  to 
order  under  special  mrcnmstances  an  appellant 
to  give  aecnrity  for  costs  of  on  appeal  from  the 
Coonly  Conrt.  The  admitted  insolvenoy  of  an 
infant  plaintiff'a  next  friend  who  hoa  not  paid 
the  coBu  of  the  nnsnccessfnl  ori^^inal  action  in  the 
Connty  Court  is  such  a  special  circumstance  as  will 
entitle  the  oonrt  to  make  an  order  requiring 
security  to  be  given  for  the  costs  of  the  appeal. 
(Swain  r.  Fallows  and  Bate  limited.)   -ftv*  335- 

Short  oanse— Delivery  of  minutes— Notioe  of  motion 
— Specific  performance — Motion  for  judgment  in 
default  of  pleading— Evidence — Costs. — Upon  a 
motion  for  judgment  in  default  of  pleading  in  a 
Bpeoifio  nBEtormanoe  action,  the  pwintiff  aaked 
for  an  order  in  the  usual  form,  but  no  minutes  of 
the  proposed  judgment  had  been  left  with  the 
judge's  clerk  before'  the  canae  was  put  into  the 
paoer.  Held,  that,  in  such  a  cose,  where  a  copy 
of  the  minutes  has  not  been  delivered,  the  plaintiff 
should  state  in  his  notice  of  motion  the  precise 
words  of  the  judgment  for  which  he  »aks.  (De 
Jongh  V.  Kewman)  180 

Slander — Action  for — Bemitted  to  County  Court — 
Jurisdiction — Connty  Courts  Act  1867 — Supreme 
Oonrt  of  Judicature  Act  1873. — Sect.  67  m  the 
Supreme  Court  cf  Judicature  Act  1873  does  not 
repeal  aect.  10  of  the  County  Courts  Act  1867  with 
regard  to  actions  for  libel  and  slander,  and  there- 
fore the  master  still  has  jurisdiction  to  order  an 
action  for  slander  to  be  remitted  for  trial  to  the 
County  Conrt  upon  the  failure  of  the  plaintiff  to 
give  security  for  costs.   (Stokes  i>.  Stokes.)  712 

Special  indorsement— Foreclosure  action — Special 
indorsement  for  amount  of  mortgage  debt. — An 
action  for  foreclosure  was  commenced  by  writ 
indorsed  for  an  account,  a  personal  order  on  the 
mortgagor  for  payment,  and  for  foreoloeure  or 
sale.  After  the  defendant  had  appeared,  the 
plaintiff  amended  hia  writ  by  adding  a  special  in- 
dorsement in  the  form  required  by  B.  S.  C, 
Order  HI.,  r.  6,  for  the  amount  of  the  mortgage 
debt  and  interest  and  cofta,  Thia  was  a  snmmons 
by  the  plaintiff  for  leave  to  sign  final  jadgment 
under  Order  XIV.,  r.  1.  Held,  that  the  plaintiff, 
having  claimed  the  usual  equitable  relief,  did  not 
"  seek  only  to  recover  a  debt  or  liquidated  demand 
in  money  within  the  meaning  of  Order  HI.,  r  A, 
and  that,  therefore,  his  writ  was  not  spedaUy 
indocsedwithin  the  meaning  of  that  rule  and 
Order  XIV.,  r.  1.  On  the  t^iestion  whether  the 
defendant  who  had  appeared  before  the  amend- 
ment bod  *'  appeared  to  a  specially  indorsed 
writ "  within  the  meanini^  of  the  latter  nds,  the 
Conrt  expressed  ao  opinim.  (Imbert*Ten7  v. 
Correr.)    91 

Specialty  indorsed  writ— Statement  of  olaim  indorsed 
— Whether  such  writ  is  a  "pleading" — Servieeof 
specially  indorsed  writ  after  two  o'clock  on  Satur^ 
day  — (Ader  LXIV.,  r.  11.  — A  writ,  BpemaUj 
indorsed  with  a  statement  of  claim,  is  not  a 
"pleading,"  :and  so  does  not  come  witiiin  the 
operation  of  Order  LXlV.,  r.  11,  whioh  provides 
that,  "  Service  of  pleadings,  notices,  anmmonaes, 
ordon,  mlas,  and  other  proaeedinga  ...  if 
effected  after  two  in  tiie  afternoon  on  Satardw, 
shall  be  deemed  to  have  been  effected  on  Uie  fol- 
lowing Monday."  Where  a  writ,  specially  in- 
dorsed with  the  statement  of  claim,  w  -  served  on 
the  defendant  at  eleven  o'clock  on  .^^e  ni^ht  of 
Saturday ,  the  SOth  April ,  and  judgment  was  signed, 
in  default  of  appearance,  on  the  9th  Hay,  and 
execution  issued  on  the  10th  May :  Held,  that 
the  judgment  was  properly  signed  on  the  9th  Mav, 
on  the  gronnd  that  the  writ,  although  special^ 
indorsed  with  a  atatement  of  claim,  was  not  a 
"  pleading  "  within  the  meaning  of  Order  LXIV., 
r.  11,  and  did  not  come  witiiin  the  role  that  plead- 
ings, served  after  two  o'dock  on  Saturday,  should. 
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be  deemed  to  have  been  Beired  on  the  following 
Ifonday.   (Homy  v.  Stephenson.)  page  720 

Statement  of  claim  asking  additional  relief  to  tbai 
asked  by  writ— B.  S.  C.  Order  XX.,  r.  24— 
Dehalt  of  ^ipeanuice — Delirerr  b;  filing — Action 
oranmrnona — Beceiver — Order  LV.,  r.  5a. — Where 
a  defendant  does  not  appear  the  plaiutifr  cannot 
obtain  any  relief  asked  67  hia  etateroent  of  olaim 
which  was  not  ashed  by  the  indorsement  on  the 
writ.  (Gee  v.  BeU.)   305 

Stay  of  execnticm  pending  appeal  in  i^o  House  of 
Lords — Secnrity  for  costs  of  foreign  respondent. — 
An  applicatitm  to  sti^  execution  pending  an  appeal 
turn  the  Court  of  Appeal  to  the  Hooae  of  Lords 
can  only  be  made  in  the  Court  of  Appeal.  The 
amonnt  paid  into  court  by  a  foreign  plaintiff  as 
security  for  costs  will  not,  after  he  baa  succeed od 
Id  his  action,  be  ordered  to  remsin  in  oonrt  pend- 
ing an  appeal  by  the  defendant.  (Hamlll  v. 
Lilley)   620 

Third-party  procedure — Itiscovery — Bight  of  third 
par^  to  interrogate  phuntiff — Meaning  of  "  defen- 
dant" and  "  opposite  parties."— In  mle  1  at 
Order  XSSI.,  which  enables  "the  plaintUT  or 
defendant  "  to  interrogate  "  the  opposite 
parties,"  the  term  "  opposite  parties  "  in- 
cludes those  persons,  and  those  persons  only, 
who  are  eiiher  "  ploinofl  "or  "  defendant "  withm 
the  meaninff  of  those  words  as  defined  by  sect. 
100  of  the  Judicature  Act  1873.  The  words  of 
definition  in  sect.  100  of  the  Judioatore  Act  1873 
ue  so  wide  as  to  include  as  plaintiffs  or  defendants 
all  persons  who  litigate  one  against  the  other  in 
any  proceeding  any  question  which  the  court  may 
properly  decide,  wnether  they  so  litigate  in  oonse- 

rnce  of  their  natural  position  in  an  action,  or 
position  in  which  they  have  been  placed  by 
■ome  order  specially  made  for  the  purpose.  There- 
fore, althongh  persons  joined  as  third  parties 
mder  Order  XVT.,  r.  18,  are  not  as  such  entitled 
to  interrogate  or  liable  to  be  interrogated,  yet, 
where  an  order  was  made  that  pursuant  to  Order 
X7L,  r.  53,  third  parties  should  be  at  liberty  to 
appear  at  the  trial  and  oppose  the  plaintiff's  ouiia 
BO  far  oa  they  might  be  ufected  tnereby,  and  for 
that  porpofle  to  put  in  oral  and  doonmentary  eri- 
denoe,  and  to  erosB-ezamine  the  plaintiff's  wit- 
nesses :  Held,  that  the  effect  of  the  order  was  to 
make  the  third  parties  stand  towards  the  plaintiff 
in  the  position  m  "  defendants,"  and  the  plaintiff 
stand  towards  the  third  parties  in  the  position  of 
an  "  opposite  party  "  within  the  meaning  of  Order 
XXXI.,  r.  1,  and  that  the  thitd  parties  were 
entitled  to  interrt^te  the  plaintiff.  (Eden  v. 
Weardole   Iron  and   Coal  Company  Limited, 

No.  3.)    281,  464 

Hioe— DelM— Bules  of  Court  1883,  Order  XVI., 
rr.  48,  50. — An  iqiplication  by  a  defendant  for 
leave  to  issue  a  third-party  notice  under  rule  48 
of  Order  XVI.  of  the  Bales  of  Court  1883  should 
be  made  promptly ;  the  time  contemplated  b^  the 
order  as  that  within  which  the  application  is  to 
be  mode  being,  as  a  general  mle,  within  the  time 
limited  for  delivering  the  defence,  and  at  the 
h^est  before  the  pleading  are  oloeed.  (The  Bir- 
Minghom  and  District  lAad  Company  Limited  v. 
The  London  and  North-Western  B^ilway  Com- 
ply. No.  a.)   70S 

Trial  of  aetton— Bii^t  to  a  jnry.— The  general  affect 
of  rules  4,  6,  and  7a,  in  Order  XXXTI.,  is  to 
pnserre  to  the  suitor  the  right  to  a  jury  in  ib(»e 
esses  iriiere  the  ri^ht  existed  prcTionsly  to  the 
paadng  of  the  Jndioatnre  Aot  1873,  and  to  oonfer 
a  discretion  on  the  oonrt  or  a  judge  in  oases 
where  the  right  to  a  jury  did  not  prenonsly  exist. 
Bnis  6  of  Order  XXXVL,  which  provides  that "  in 
any  otiier  caase  or  matter,  upon  the  application 
ef  any  par^  thereto  for  a  trial  with  a  pay  of  the 
MBse  or  matter,  or  any  isane  of  t^ot,  an  order 
shall  be  made  for  a  trial  with  a  jury  "  constitutes 
an  exception  to  the  provision  in  mle  7a  of  the 
Mune  order  that  the  normal  mode  of  trial  shall 
be  by  a  judge  without  »  jury ;  and  the  words. 

m  oqy  other  oanse  or  matter,"  in  mle  6,  refer 
m.the  oanaea  and  matters  speoifled  in  mle  4  of 


Order  XXXVI.  (namely,  causes  previously  to  the 
Judicature  Aot  1873,  triable  without  a  jory 
without  any  consent  of  parties).  Consequently, 
the  parties  to  an  action  which  could,  previously 
to  the  passing  of  the  Judicature  Act  1873,  have 
been  tned  in  the  Court  of  Chancery  by  a  judge 
alone  without  any  consent  of  pities,  cannot 
demand  a  jury  as  a  matter  of  right.  There  is  a 
discretion  under  rule  4,  or  under  rales  4  aod 
7a  combined,  in  the  court  or  a  judge  to  direct  a 
trial  either  with  or  without  a  Jury  in  cases  in 
which  the  parties  had  previous)^  no  such  right. 
(Cooto  o.  IngnuD.)  jwye 

Unpaid  costs — Contempt — Stay  of  proceedings — 
Application  at  trial. — On  an  action  being  called 
on  for  trial  in  the  Chancery  Division,  the  defen- 
dant took  a  preliminary  objection  to  the  trial  on 
the  ground  tbt  the  plaintiff  was  in  eoutempt  for 
not  having  paid  the  costs  of  a  previoos  muuccess- 
fnl  motion.  Held,  that  the  trial  must  be  post- 
poned until  compliance  with  the  order.  (Be 
Wickhiun,  deceased ;  Horony  v.  Taylor.)    5& 

Withdrawal  of  juror — Subsequent  breach  of  agree- 
ment under  which  juror  was  withdrawn — Order 
for  re-trial  of  the  action— Judge  at  assiteB— Juris- 
diction.— The  withdrawal  of  a  joror  by  consent 
does  not  effect  the  legal  determination  of  the 
action,  but,  in  the  absence  of  special  circum- 
stances, the  court  will  hold  the  parties  to  the 
understanding  upon  which  the  juror  was  with- 
drawn. During  the  trial  of  an  aotion  for  libel,  at 
assizes,  it  was  agreed  that  counsel  for  the  defen- 
dants, the  owners  ot  a  newspaper  in  which  the 
alleg«l  libel  had  been  pubUshM,  should  make  an 
apology  to  the  plaintiff  in  oonrt,  and  that  such 
apology  should  be  printed  in  tiie  defendants* 
paper.  The  apology  having  been  made,  a  juror 
was  withdAwn  by  ooasent  of  the  judge.  The 
apology  was  duly  inserted  in  the  defendants* 
paper,  bat  in  the  same  issue  there  appeared 
another  article  practically  reiterating  the  libel. 
Upon  the  application  of  the  plointitf,  the  judge 
ordered  the  acticm  to  be  re-triad  on  thejmnuid 
that  the  agreemmt  had  been  violated.  Held,  that 
the  withdrawal  of  a  juror  had  not  put  an  end  to 
the  action,  and  that  uie  judge  had  jurisdiction  to 
order  it  to  be  re-tried.  (Thomas  v.  The  Exeter 
Flying  Post  Conqmny  limited.)  881 

PBINCIPAL  AND  AOENT. 

Company  —  Directors  —  Over-issue  of  debenture 
stock  —  Warranty  ot  authority  —  Measure  of 
damages. — A  railway  company  baring  agreed  with 
F.,  one  of  its  creditors,  to  give  him  some  debenture 
stock  in  payment  of  a  debt,  its  directors,  unaware 
that  the  power  of  the  company  was  exhausted, 
issued  to  r.  some  new  debenture  stock.  Held 
tiu^,  the  debenture^  being  invalid,  the  directors 
were  personally  liable  on  their  implied  repre- 
sentation that  tney  had  authority  to  issue  deben- 
tnre  stock.  Held,  also,  that  the  company  being 
woand-up,  the  measure  of  damages  was  the  value 
of  the  some  amonnt  of  genuine  debenture  stock. 
(Firbank's  Execntora  v.  Humphreys  and  others.),.  36 

Contract  with  agent  for  undisclosed  prinoipi^ — 
I^^t  to  set  off  debt  due  from  agent  against 
pruM^^.— Where  an  agent  makes  a  contract  in 
nis  own  name  for  an  oudisolosed  principal,  and 
the  principal  sues  i^e  other  party  upon  it,  the 
defendant  cannot  avail  himself  of  a  set-off  due 
from  the  agent,  unless  in  making  the  oontraot  he 
had  been  indnoed  by  the  caaAwmvi  tiie  prinovol 
to  believe,  and  did  ut  faot  believe,  that  tne  agent 
was  acting  on  his  own  account  as  a  principal.  A 
broker,  a  member  of  the  Liverpool  Cotton  Asso- 
ciation, acting  for  an  sndlsoloeed  principal,  sold 
cotton  to  the  wpeUanta,  who  stated  that  they  did 
not  know  whelmer  he  was  then  aotiag  as  a  broker 
or  dealing  on  hia  own  acoonnt  as  a  principal. 
They  afterwards  claimed  a  right  to  set  off  a  debt 
dne  from  him  to  them  upon  the  balance  of  his 
genaral  aooount  against  the  sum  dne  npon  the 
oontraot  made  by  him  as  agent.  Heldjjuat  they 
vere  not  entitledto  do  so.  (Cooke  v. 
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PUBLIC  HEALTH  ACT  1875. 

SewerB— Vesting  in  local  aathority — Sewen  aniB- 
oient  at  time  of  TOBtinfi^-Gompnlsoiy  alteration 
of  draina^  within  area  of  looal  anthoril?  — 
Works  ezacmted  b;  looal  aathority — Liabili^  of 
frontagers — Soounary  proceedings — Delay  between 
oomplunt  and  snnunons. — Where  a  street  has  a 
sewer  am^ly  sufficient  and  adeqoate  at  the  time 
<d  its  Testine  in  the  looal  autboritr  for  the  pnrpou 
for  which  it  was  made,  and  which  WM  to  the 
natisfiuition  of  the  looal  anthority,  and  it  snbse- 
qnently  becomes  necessary  to  ^ter  the  existing 
Bj'iitem  of  drainage  in  the  district  at  large  in 
wbicfa  the  street  is  situated,  the  expenses  incurred 
in  altering  the  aewer  in  the  street  are  not  to  be 
thrown  on  the  frontagers,  Imt  charged  on  the 
general  or  district  rate.  Where  a  demand  for  the 
payment  of  money  nnder  the  Pablio  Health  Act 
1875  has  been  made,  and  the  demand  refased,  and 
a  snninumR  has  been  taken  out  in  respect  oi  saoh 
n<m-complianoe  within  the  six  months  limited  by 
11  A  12  Vict.  0.  43,  8.  II,  bat  not  senred  until 
after  the  expiration  of  sach  period,  the  proceed- 
ii^s  on  the  snnunons  are  not  irregolar  as  being 
cot  of  time.  CBoneUa,  App.,  v.  The  Twickenham 
Local  Board  of  Health,  reeps. ;  Hdmee,  app.,  v. 
The  Same.)   page  486 


QUEENSLAND  CONSTmmON  ACT  1867. 
Non-attendance  of  member  of  LegislatiTe  Coonoil — 
LeaTe  of  abaenoe — Yaoanoy  of  seat. — The  Queens- 
land Conatitotion  Act  1867,  sect.  28,  enaots  that, 
"U  aqy  legislatiTe  comunllor  shall  for  two 
STtNoessive  sessions  of  the  LegislatiTe  Coandl 
.  .  .  fail  to  give  his  attendance  in  the  said 
Connoil  withont  .  .  .  permisnon  ...  his 
seat  in  snoh  Connoil  shall  t£ereby  become  vacant. " 
Tlie  respondent,  a  legislative  connoillor,  failed  to 
give  his  attendance  daring  tiie  whole  ot  three 
mooMsiTe  sessions.  He  had  leave  of  aheenee  fu 
A  period  oovering  the  whole  of  the  first,  and  a 
portion  of  the  second  session.  Held,  that,  as  he 
nad  not  pwmission  to  be  absent  for  two  sno- 
cessive  sessions,  his  seat  thereby  became  Taoant. 
(Attom^-Oensna  for  QoeensUuid  V.  Gibbon.)  ...289 

RAn-WAY  COMPANY. 
Management — Powers  of  general  meeting — Proposed 
donation  to  pablio  institate — Besolution— UUm 
rtrea— Injunction. — A  railway  company  has  no 
power  to  contribute  money  oat  of  its  funds  as  a 
donation  towards  the  promotion  or  establishment 
of  a  public  institation,  even  though  each  instita- 
tion  may  be  one  whioh,  by  attracting  visitors, 
will  conduce  to  an  increase  of  tntfflo  over  the 
company's  lines.  Where,  therefore,  a  railway 
oompany,  at  a  general  meeting,  passed  a  resolu- 
tion to  oontiibate  lOOOi.  totraroa  the  proposed 
&nperial  Institute,  on  the  ground  that  such 
expotditnre  would, -bv  assiBting  in  the  promotion 
of  the  Institate,  inmreetiy  conduce  to  the  pro- 
speri^  of  the  company,  through  visitors  being 
oarried  over  the  company's  lines,  it  was,  upon  the 
application  of  a  stockholder,  restrained  by  inter- 
looutoiT  inunction  from  acting  on.  snoh  reaoln- 
tion,  the  Court  being  of  opinion  that  the  same 
was  entirely  beyond  the  company's  statatioy 
powers,  and  oonseqaently  invalia.  (TomkinBon  v. 
The  Soath-Eastern  Bailway  Company.)  812 

KAILWATS  CLAUSES  ACT  1815. 
Diversion  of  road  authorised  by  special  Act — 
Danger — Injunction. — The  B.  Bailway  Company 
had,  by  their  special  Act,  power  to  divert  roads 
and  make  the  substitutions  shown  on  their 
de^Msited  plans.  The  plans  showed,  as  a  sub- 
stitute for  a  road  passing  along  the  side  of  a 
mountain  on  whioh  part  oi  the  line  was  to  be  oon- 
struoted,  a  curved  road  above  the  old  one  to  be  out 
out  of  the  mountain  side.  The  railway  company 
had  taken  possession  of  the  old  road  and  made  an 
enbankment  upon  it,  upon  whioh  they  had  laid 
«  portion  of  their  line,  which  waa  in  use  for  ballast 
tziuns,  need  in  tiie  oonstmotion  of  tiie  line,  bnt  not 


open  to  the  public.  They  had  made  the  new  road, 
but  it  was  made  dangerous  in  wintsr  weather  by 
the  constant  falling  upon  it  of  stones  frton  me 
steep  slope  of  the  moninain  above  it.  This  was  mi 
aotion  by  the  Attorney-General  on  the  informa- 
tion of  the  looal  board  for  the  district  claiming  an 
in^nuction  to  restrain  the  railway  oompsny  from 
uauig  the  old  road  until  they  had  caused  a  sufficient 
road  to  be  made  in  its  stead.  Held,  that  sect.  58 
of  the  Bailways  Clauses  Act  1815  applied  notwith- 
standing the  fact  that  the  taring  of  the  old  road 
and  substitution  of  the  new  were  authorised  by 
the  company's  special  Act,  and  tliat  the  injunction 
must  be  granted.  On  the  company's  undertskiog 
forthwith  to  lower  the  incUnation  of  the  slope  ot 
the  mountain  above  the  road  so  as  to  make  the  road 
safe,  the  iiHonotiw  was  suspended.  (Attorney- 
General  r.  The  Barry  Dock  and  Bailwaj  Com- 
pany.) .page  5S0 

EATING. 

Greenhouses — "Marketgardens  or  nnrserr  grounds" 
—Public  Health  Act  1875.— By  88  ft  38  Ylct.  o.  55. 
s.  211,  sub-sect.  1  (b),  "  The  occupier  of  any  laaa 
used  as  .  .  .  manet  gardens  or  nursery  grounds 
.  .  .  shall  be  assesBM  in  respect  of  the  same  in 
the  proportion  of  one-fourth  pvt  only  of  such  net 
annual  value  thereof."  The  owner  and  ooonpiev 
of  a  piece  land  upon  whioh  were  erected  green- 
houses of  various  siees,  which  snbstantially 
covered  the  whole  of  the  said  piece  of  land,  and 
whioh  were  used  by  the  owner  for  the  purpose  (d 
growing  ther^ grapes  and  other  fruit,  vegetables, 
and  fiowers,  in  the  course  of  his  bnsineBB  cn  market 
gardener  and  nurseryman,  had  been  rated  in  respect 
of  such  greenhouses  at  their  net  annual  value. 
Held,  that  the  premises  in  question  were  "  market 
gardens  or  nursery  grounds  "  witiun  the  meaning 
of  sub-sect.  1  (b)  of  sect.  211  of  38  ft  39  Yiot. 
c.  55,  and  tiiat  therefore  the  owner  was  liable  to 
be  assessed  to  the  poor  rate  in  respect  of  one- 
fourth  part  only  of  their  net  annual  value. 
(Purser,  app.,  v.  The  Looal  Board  of  Health  for 
Worthing,  reaps.)  417 

Sewer — Betrospective  rate — Validiir — Public  Health 
Act. — A  retrospective  rate  ia,  as  a  rale,  bad, 
whether  made  to  meet  expenses  incurred  in  oon- 
structing  and  cleaning  sewers,  or  in  the  relief  ot 
the  poor.  Bate  made  in  1885  tax  sewerage  work 
done  nnder  the  Publio  Health  Act  of  1872  held 
bad.   (Saul  v.  Wigton  Sanitary  Authori^.)  138 

KESTBICTIVE  CONDITION. 
Bre  —  Injunction — Delav  —  Aoqaiesoenoe.  —  A 
de  ay  of  fourteen  months  By  a  pla^tiff  in  taking 
stens  to  prevent  the  continuance  of  a  breach  of  a 
restrictive  covenant  will  not  amount  to  such 
acquiescence  as  to  diaentitie  him  to  an  injunction. 
(Duke  of  Northumberland  v.  Bowman.)  773 

BETENUE. 

Customs  and  Inland  Bevenne  Act  1885 — Duty  on 
property  of  bodies  corporate  and  nninoorporate — 
iBxemption — Member's  social  club,  property  of — 
Entrf'nee  fees  and  subscriptions— funds  volun- 
tarily contributed— 18  ft  10  net.  e.  51,  s.  11,  sub- 
sect.  6. — ^e  entrance  fees  and  subscriptions  of 
an  ordinary  members'  social  club  are  not  volun- 
tary contributions  within  the  meaning  of  sub- 
seet.  6  of  seot.  11  of  the  Customa  and  Inland 
Bevenue  Aot  1885,  the  ol^ect  of  such  payments 
being  to  secure  to  the  p^ers  the  right  to  certain 
privileges  and  benefits  o<niferred  by  membership. 
The  annual  value  or  income  arising  from  property 
acquired  by  such  funds  beoonet  lutbls,  subject  to 
the  proper  dednotiousi  to  the  annoal  duty  leviaUe 
under  seot.  11  of  the  above  Aot.  (fie  The  Duty 
on  the  Estate  at  the  New  Univemty  Club.)  900 

SALE  OF  GOODS. 
Conti«ot  of  Bale  obtained  by  hlse  pretences — Con- 
viction of  fraudulent  buyer — Bevesting  of  pro- 
perty— Bond  fide  purchaser — Order  of  restitotiixi. 
—By  ai  ft  25  Tict.  c.  96,  s.  IC 
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frnOtjr  of  any  moh  .  .  .  misdemeuioiir  as  Ib 
mentioned  in  this  Act  .  .  .  (wMch  includes 
Ou  misdemeanonr  of  obtaining  goods  by  false 
pntesoea)  .  .  .  shall  be  indicted  for  raoh 
aStaatM  bj  or  on  bebalf  of  the  owner  of  the 
propoiy  .  ,  .  and  oonTioted  thereof,  in  mdi 
case  the  property  shall  be  restored  to  the  owner 
or  hifl  ntpresentatire ;  and  in  every  oase  in  this 
seetaon  sforssaid,  the  coort  before  whom  any 
person  shall  be  triad  for  any  suoh  felony  or  ulEs- 
demeanottr  shall  have  power  to  award  from  time 
to  time  writs  of  restitation  for  the  si^d  propnty, 
or  to  order  the  restitation  thtireof  in  a  snmmary 
manner."  Held,  that  if  a  oontraot  for  the  sale  of 
gooda  has  been  obtained  by  false  pretences,  and 
the  owner  of  the  {roods  has  proeeonted  the  mis- 
demeanant to  oonviotion,  the  property  in  the 
goods  rereitB  in  tin  owner  at  the  time  at  Hia 
eonflotion,  and  he  can  then  reoorer  them  from 
My  person  in  whose  possession  they  are,  even 
thmgh  that  person  porohased  them  bond  fid»  in 
maricet  orert  or  withont  notioe  of  the  frand. 
fVilmont  v.  Beiitl«y.)   .^agn  318 

SETTLED  LAin>  ACTS. 

Cooreyanoinf  and  Xaw  of  Property  Act  1881 — ^New 
tnateee — Appointment  for  pnrpoees  of  Settled 
I^nd  Aot — Coets. — One  of  two  tnutees  appointed 
under  aeot.  38  of  the  Settled  Land  Aot  for  the 
pupoeee  of  that  Aet  was  desirous  of  retiring,  and 
aB^plimta<Hi  was  made  to  the  ooort nnder  the 
name  seotion  for  the  appointment  of  a  new  trustee 
intfae  ^aoe  of  the  one  so  retirinfr.  Held,  that  it 
was  a  doebtfnl  point  whether  new  trostees  for  the 
pupotaa  of  toe  Settled  Land  Act  oonld  be 
appointed  oat  of  oonrt  nnder  seot,  31  of  the  Con- 
TiTaneing  Aot,  and  that  the  application  to  the 
eoBit  was  therefore  justifiable,  &nd  the  costs  of  it 
would  be  allowed.   (Ae  Wiloook.)   629 

bprorements — Ezpenditnre  by  tenant  tat  life  — 
Sobeejjnent  K>proTal  of  eoneme  by  tnutees — 
Sanction  of  the  oonrt. — In  order  to  obtain  the 
sanction  of  the  oonrt  to  expenditore  out  of 
"  oa[dtal  moneys  "  in  making  permanent  improve- 
awBts  a  scheme  of  the  proposed  imcroTementa 
most  be  snbmitted  for  the  approval  of  tne  tnistees, 
and  the  sanction  of  the  oonrt  to  pay  the  money 
oat  of  capital  moneys  must  be  obtained  before  the 
vorks  are  commenced.  A  tenant  for  life  exeoated 
improvements  at  hia  own  expense,  and  the 
trostees  snbsequent^  approved  a  soaeme  snb. 
mitted  by  him,  and  applied  to  the  oonrt  to 
mnetion  payment  of  the  amonnt  out  of  "  OM>ital 
nKneys"  arising  from  a  snbseqnent  sale  of  the 
settled  estate.  Held,  that  the  oonrt  had  no  juris- 
diction to  sanction  suoh  pHmeat.  (Bs  Hotouin's 
Settled  EsUte  244 

- —  Fewer  fat  troateeB  to  expend  income  upon 
—Bight  of  temuit  for  life  to  require  capital 
mon^  to  be  laid  ont  np<ni. — A  tenant  for  life  of 
settled  lands  is  not  deprived  of  the  rieht  of  re- 
quiring o^ital  moneys  arising  under  tne  settie- 
nent  to  be  applied  in  pavment  for  permanent 
improvements  by  reason  of  the  tmsiees  liaving 
powers  nnder  which  they  might  make  t^e  im- 
prorements  themselves  and  pay  Ittt  them  oat  of 
the  rents  and  profits  of  the  eefcued  property.  The 
Int  tiut  tiie  tenant  for  life  will  deriTe  a  benefit 
from  the  exerdm  of  any  power  nnder  the  Settled 
land  Aot  is  not  in  itiielf  sufficient  to  prevent 
him  frtnuexeroising  the  honest  discretion  required 
cfhim  by  sect.  53  of  the  Aot.  (Ke  Lord  Stamford's 
Bstate.)   484 

Atyment  of  purchase  money  into  ooart — Exeroiae  of 
option  by  tenant  for  life  —  Payment  out  to 
tnutees.— Certain  settled  land  wa«  sold  by  a 
tamant  for  life  nnder  the  proriaions  of  the  Settled 
land  Act  1882.  The  land  sold  formed  part  of  a 
testator's  estate  which  was  the  subject  of  an 
administration  suit.  Truetees  of  the  settlement, 
for  the  parpoaes  (xf  the  Aot,  had  been  appointed, 
but  the  purchaser  refaaed  to  complete  umesa  the 
pnnhaae  money  were  paid  into  oonrt,  and  an 
wdw  waa  aeoordingly  made  for  paynwnt  into 
court.  After  payment  had  been  made  the  tenant 


for  life  applied  to  have  the  money  paid  out  to  tiie 
trustees,  that  it  might  be  invested  oy  them  ander 
the  provisions  of  tne  Settled  I^nd  Act.  Held, 
that,  imMmnch  as  the  tenant  for  life  had 
aoqniesoed  in  the  payment  into  court,  he  bad 
exercised  the  option  given  to  him  by  sect.  22,  sub- 
sect.  (1),  and  that  tiie  money  could  not  now  be 
ordered  to  be  paid  ont  to  the  tmsteea,  but  must 
be  applied  under  the  direction  of  the  court,  as 
Movlded  by  aeot.  28,  anh-aect.  (3).  (Oookoa  v. 
Ctookea.)    ...   ...  U» 

Tenant  for  life — Capital  moneys — Improvements 
nnder  Aet.— The  tonateea  of  a  aettlement  had 
power  to  pay  for  improvements  out  of  income. 
There  were  large  acoumulationa  of  surplus  rents 
liable  to  be  laid  out  in  the  parohaee  of  land. 
Held,  that  the  tenant  for  life,  under  the  Settled 
Land  Aot,  could  require  capital  moneys  to  be  laid 
out  in  improvements  nnder  a  proper  scheme,  not- 
withstanding the  jpowax  ooauined  in  the  settle- 
ment. (Clarice  «.  Thornton.)   294 

SKTniEMBNT. 
Inheritance— Seal  estate— Descent  — Constraotion 

—  Ultimate  limitation  to  "right  heirs"  of 
atrangera — 'So  male  heirs  — Co-heiresses— Joint 
tenancv  or  tananey  in  common  —  Inheritanoe 
Aot  1^.—^  a  settlement,  dated  in  1856,  real 
estate  was  settled  to  the  use  of  trustees  during- 
the  life  of  A.  upon  certain  tmsts,  and  after  his 
death  to  the  use  of  B.  for  life,  with  remainder  to 
truatees  to  preaerve  contingent  remainders,  with 
remainder  to  bis  first  and  other  sons  anooessively 
in  tail  male,  and  for  default  of  Buch  issue  to  the 
use  of  the  "right  heirs"  of  C.  for  ever.  C.  had 
no  estate  of  his  own  in  the  property.  He  died  in 
1854.  His  "  right  heirs  "  at  the  time  of  his  death 
were  three  sisters  and  five  daughters  of  a  de- 
oeaaed  sister.  The  preceding  limitations  all  failed. 
The  present  survivors  of  the  "  right  heirs  "  were- 
fonr  of  the  five  daughters  of  the  deoeased  sister. 
The  question  was  whether  the  heirs  took  as 
tMfsons  d^ignata  or  as  coparceners.  On  the  one 
hand  it  was  contended  that  the  persons  who  were 
the  "  right  heirs  "  took  as  joint  tenants,  so  that 
the  estate  was  now  vested  in  the  survivors ;  on 
the  other  hand,  that  the  "right  heirs"  took  as 
temuits  in  common,  and  that  oonaeqnently  their 
shares  passed  by  descent  or  devise  to  the  several 
parties  claiming  under  them.    Held,  tiiat  the 

Sersona  who  were  the  **  rig^t  heirs  "  of  0.  at  hia 
Bath  took  as  p«r<ofus  detignatas,  and  as  joint 
tenants,  and  not  as  coparceners  wiui  descent  from 
them  as  anoh ;  so  that  on  the  death  of  one  of  them 
the  share  did  not  paaa  by  her  will  or  deeoend  to 
her  heirs,  but  anrvived  to  tbe  others.  Hdd, 
therefore,  that  the  estate  was  now  vested  in  the 
fonr  Burviving  danghtera  of  the  deoeased  aiater. 
(Berens  v.   FelloweB.)  S91 

Married  woman — After-acquired  property — Excep- 
tion of  property  for  sewrate  use  —  Married 
Women's  Property  Act  1882. — A  marri^e  aettle- 
mant,  executed  in  1873,  oontainod  a  covenant  by 
the  bosband  and  wife  to  settle  the  after-acquired 
property  of  the  wife,  except  (inter  alia)  "any 
property  belonging,  or  which  may  be  given 
or  bequeathed  to  or  settled  upon  her  for  her 
separate  use."  In  1884  tiie  wife  became  entitled 
to  a  legacy  without  an^  limitation  as  to  separate 
use.  Held,  that  by  virtue  of  seot.  19  of  the  Act 
the  money  was  subjeot  to  the  tmsts  of  the  settle- 
ment,   (fie  Whitaker ;  Christian  v.  Whitaker.) ...  84 

Bectifioation— Ultimate  trust  for  next  of  kin  of  wife 

—  "Usual"  form  of  settlement  —  Independent 
adviser.  —  A  father  Bottling  money  upon  hia 
daughter  is  not  her  natnral  agent  bo  as  to  bind 
her  to  the  terma  of  a  marriage  settlement  which 
is  not  in  the  usual  form.  In  1871  a  lady  executed 
a  marriage  settlement  which  contained  an  agree- 
ment to  settle  her  "other  and  after-acqaired 
property."  The  trusts  of  this  property  dinered 
from  those  relating  to  the  wife's  moneys  (which 
had  been  provided  by  her  father)  in  yui  there 
was  no  general  power  of  ai^l^tm^t 
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Elren  to  the  wife  in  the  event  of  failure  of  iesne  ; 
at,  in  that  erent,  it  was  to  go  to  her  next  of  kin 
according  to  the  statutes  of  oistribntion^  as  if  she 
had  died  intestate,  and  without  haviaff  been 
married.  The  settlement  was  nrepued  a 
Bolicitor  who  was  the  brother  oi  the  ladj,  and 
who  aoted  nnder  the  instruotions  of  her  father. 
The  ladj  had  no  independent  adviser,  and  did  not 
nnderstand  the  effeatof  the  omission  of  the  power 
id  disporition  hj  will.  After-aoqnired  property 
snbeeqnent^  oame  into  the  settlement.  In  1885, 
there  tMing  no  children  of  the  marriaffe,  the  ladj 
institated  an  action  for  the  rectification  of  ^e 
settlement  hj  insertine:  the  ninial  power  of  appoint- 
ment by  will,  on  failure  of  children,  and  in  the 
event  <^  her  Ajing  in  the  lifetime  of  her  husband, 
and  hy  KiTing  her  the  property  absolutely,  is  the 
event  of  her  sorviving  him.  Held,  that  the  lady 
not  having  been  independently  represmted  at  the 
time  of  marriage,  the  settlement  which  was  not 
in  tiie  Ufioal  form,  mast  be  rectified  fu  Un  manner 

claimed.   (Tucker  v.  Bennett.)  page  119 

Sestraint  on  anticipation — Conveyanoii^  and  Law 
of  Property  Act  1881. — A  married  woman  living 
with  her  hnsbaod  was  entitled,  under  her  marriage 
■ettlement,  to  an  income  of  about  17001.  a  year 
for  her  separate  use,  without  power  of  antioipa- 
tion.  The  husband  was  entirely  without  means, 
and  had  been  adjudged  a  bankrupt,  ^e  wife 
had  ^ven  acoeptanoea  to  many  of  her  husband's 
creditors,  and  was  harassed  bTaetimia,andin  one 
ease  an  order  for  attachment  was  made  against 
her.  Rrom  the  evidence  it  appeared  that  she  was 
mffering  in  healtii  from  the  anxiety  produoed  by 
her  neoaniaty  embarrassments.  Held,  iJiiat  the 
court  wonld — it  being  for  the  benefit  of  the 
married  woman — make  an  order  fre^g  part  of 
Hbo  wife's  &come  from  the  reebaint  on  antioipa- 
tion  for  the  purpose  of  raising  a  sum  to  satisfy 
the  oieditora.   (Be  C.'s  Settlement.)   289 

SHIP  AND  SHIPPING. 
Bill  of  lading  —  Exception  of  jettison — Goods 
carried  on  deck  at  shipowner's  risk.  —  Caigo 
carried  on  deck  at  the  shipowner's  risk,  in  Tiou^ 
tion  of  the  contract  contained  in  the  bills  of 
lading,  but  with  the  knowledge  and  aoqniosoenoe 
of  the  shipper,  was  properly  jettisouM  in  the 
coarse  of  the  voyage.  Held,  that  the  case  did  not 
come  within  an  exception  in  the  bills  of  lading 
relieving  the  shipowner  from  liability  in  respect 
of  goods  jettinoned,  and  that  the  indorsees  of  the 
biUs  of  lading  oonld  recover  the  value,  and  that 
the  canee  of  damage  was  not  too  remote.  (Boyal 
Exchange  Shipping  Company  v,  Dixon.)   306 

■Carriage  of  goods— Charter-party— Advanoed  freight 
— 'Bight  of  <»rgo  owner  to  recover — Bight  of  in- 
surer to  sne  in  cargo  owner's  name. — The  plaintiffs 
booght  goods  on  terms  including  cost,  freight,  and 
insnrance.  The  vendors  shipped  tiie  goods  on  the 
defendants*  ship  under  a  oharter-party,  stipulate 
ing  for  the  payment  of  freight  in  advance.  Freight 
was  paid  in  advance  and  insured.  The  goods 
were  lost  b^  the  defendants*  negligence.  The 
plaintiffs  paid  the  vendors  for  the  goods  a  sum 
which  included  the  advanced  freight,  receiving  in 
exchange  the  bills  of  lading  and  the  policv  on  the 
advanced  freight.  Held,  in  an  action  for  damans 
fw  non-deliverj^  of  the  goods,  that,  as  tfaedamages 
were  to  he  considered  with  reference  to  the  value 
tjt  the  goods  at  the  port  of  arrival,  the  plaintUfs 
were  entitled  to  recover  as  part  of  their  damages 
the  advanced  freight  paid  by  them  as  part  of  the 
price  of  the  goods,  and  that  the  insurer  of  the 
advanced  freight  was  entitled  to  sue  for  it  in  the 
plaintiff's  name  as  part  of  the  damages  which  the 
plaintiffs,  bat  for  the  insurance,  would  have  sus- 
tained by  the  defendants'  negligence.  (Dofoorcet 
and  Co.  V.  Bishop  and  others.)  633 

 Charter-party  and  bill  of  lading— Collision 

— Trandiipment  of  cargo  —  Excepted  perils- 
Limitation  of  liability  —  Merchant  Snipping 
Act  1854 — Merchant  Shipping  Act  AmentuDemt 
Aot  1862.- -Where  a  Tflssel  laden  with  cargo 
discontinues  her  voyage,  and  the  cargo  is  tnoi* 


shipped  by  the  shipowner  into  other  bottoms  for 
the  pun>OBe  of  earning  the  freight  due  under  the 
originaT  contract  of  carriage — but  without  the 
assent  of  the  caigo-owners,  although  they  were 
within  reach  of  eommunioation — the  shipowan 
cannot,  in  an  action  by  the  car^o-owner  for  non- 
delivery, protect  himself  from  bahility  by  excep- 
tions in  the  bills  of  lading  given  hythe masters  of 
the  ships  into  which  the  goods  have  been  tran- 
shipped, if  sncb  exceptions  were  not  contained  in 
the  original  charter-party  and  bill  of  lading. 
When,  m  consequence  of  a  collision,  camo  is 
transhipped  and  lost  by  the  negliffenoe  of  the 
master  and  crew  of  the  then  carTyiiig  ship,  the 
decree  in  a  limitation  action  limiting  the  liability 
of  the  owner  of  the  original  ship  in  respect  of  the 
loss  or  dama^  oansed  by  the  inmroper  naviga- 
tion 61  his  ship  on  the  oooasion  of  the  ooUinon, 
does  not  protect  Inm  from  liability  for  the  subse- 
qnent  loss  of  the  cargo,  and  the  eargo-ownets, 
notwithstanding  such  decree,  are  entitled  to  sue 
him  for  the  loss.  The  defendants'  vessel  while 
carrying  cargo  of  the  phuatiffs  under  a  charter* 
party  and  bill  of  lading,  not  excepting  the  negli- 
gence of  her  master  and  crew,  oame  into  collision 
with  another  ship  through  the  joint  negligence  of 
both.  She  was,  in  eoDseqaenoe,  obliged  to  pvk 
into  a  port  of  n^Wi  there  dbohaxge  W 
cargo  for  repairs.  The  matter,  without  the  aisant 
of  uie  cargo-owners,  justifiably  transhipped  the 
ca^o  into  three  other  ships  under  bills  of  lading 
excepting  the  nM>ligenee  of  the  master  and  orew, 
and  by  wliich  the  master  was  represented  as 
shipper,  and  the  oargo  made  deliverable  to  the 
order  of  his  owners.  Two  of  the  ships  into  which 
the  oargo  had  been  transhipped  were  loet  by  the 
negligence  of  their  respective  Eoasters  and  crews. 
The  defendants  limited  their  liability  in  respect 
of  the  loss  or  damage  oaosed  by  tiie  impropm 
navigation  of  tiieir  ship  on  the  oooasion  of  the 
coUisiott.  The  aargo-owners  having  saed  the 
shipowners  for  the  loss  of  their  cargo:  Held, 
that  the  transhipment  was  fcr  the  purpose  of 
enabling  the  defendants  to  earn  the  freight ;  that 
they  could  net  protect  themselves  from  liabili^ 
by  exceptions  in  the  sali«eqnent  bill  of  lading 
which  were  aot  contained  in  the  original  contract 
of  cazriage  between  themselves  and  the  plaintiffs ; 
and  that  tho  decree  is  the  Umitation  action  did 
not  prevent  the  plaintiffs  suing  them  for  the  loss 
of  the  cargo :  (The  BamitM,)   page  4B9 

Charter-party  —  Bill  of  lading  —  Inconsistency  ~ 
Goods  sold  "to  arrive** — Bbasnreof  damages- 
Advanced  freight.— In  the  absence  of  any  express 
provisions  to  show  that  the  terms  of  a  bill  of  lading 
are  to  be  in  substitution  for  the  chs  rter-parly  con- 
tract, the  charter-party  is  as  between  the  ship- 
owners and  the  oharterers  the  goreming  contract, 
and  the  bill  of  ladiiv  is  to  he  treated  as  only  a 
receipt  for  the  goo«u.  Where  a  consignor  haa 
sold  goods  "  to  arrive,"  and  the  goods  are  lost  on 
the  voyage,  the  measure  of  damages  in  an  action 
by  the  consignor  against  the  shipowners  is  the 
market  price  at  ^e  port  of  destination  minus  the 
accruing  freight,  not  the  price  at  which  the  goods 
have  been  sold,  be  it  more  or  less  than  the  market 
price.  Advanced  freight  is  not  to  be  deducted 
from  the  market  price.  (Rodooanachi  v.  llilbam.)  BM 

Ibrino  insnrance — Hutnal  indemnifr  association — 
Dam^fo  tocargobyimpropernavigation — Loading 
port  inefficiently  dosed. — A  shipowner  neglected 
to  efficiently  close  a  loading  port  in  the  side  of  his 
ship.  The  act  of  negligence  occurred  before  the 
completion  of  the  loading.  Goods  were  damaged 
by  sea-water  which  leakeid  in  daring  the  voyt^, 
bat  the  leak  did  not  endanger  or  impede  the  navi- 
gation of  the  ship.  Held,  that  the  damage  was 
oaused  by  Improper  navigation  td  the  ship" 
within  the  metudng  of  the  articles  of  association 
of  a  shipowners'  mutual  indemnity  association. 
{Carmichael  and  Co.  v.  The  Liverpool  Sailing  Ship- 
owners' Mntoal  Indemnity  Association.)   863 

Mor^rage  action— Shipowners — Charge  b^  managing 
owner  —  Bill^  of  exchange  —  .^pointment,  of 
receiver— Sights  at  i|^|ni^^— ^^^^^^^^ 
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BusnoTS  or  cash. 


peitomam  by  a  pl&iiitiff  alainuag  to  be  dqmtable 
maigwg99  it  m  ftnaign  Bhip  F.  and  her  f  reiritt 
fctiww  >  liiMiljr  inemrred  6y  him  id  MMjeptine: 
bflb  of  idumge  wbidi  had  been  dmni  bj  the 
ittMaafpng  owner,  it  ^tpeared  that  the  alleged 
mortgage  warn  fftren  to  the  plaintiff  by  the  man- 
Mpiig  owner ;  uat  the  plaintiff,  irtien  he  aooepted 
tlie  Dilla,  thought  the  owner  waa  aole 

owner,  and  that  it  was  sobaeqiienfly  flwom  on 
aSdarit  that  the  fnanaging  owner  was  only  a  purt 
owner,  hot  it  did  not  appear  whether  the  amount 
(rf  the  bills  waa  in  fact  expended  on  the  pnrposee 
flftheahip.  Tfaei'.waai&  anBngUah  port  under 
darter  to  carry  cargv  to  a  foreign  port,  when,  on 
amhoation  by  the  plaintiff,  Bntt,  J.  made  an 
cider  appointing  a  receiver  and  anthoriaing  him 
to  proceed  with  the  ship  to  the  foreign  port  and 
there  reoeiTe  the  ship  and  all  the  freight  due  upon 
the  Toyiffe.  Hie  defendants  appealed.  Held, 
tlut,  eren  asvuning  the  managing  owner  to  be 
only  a  pui  owner,  yet  that,  as  it  did  not  appear 
tbat  tiie  amonnt  of  the  bille  was  not  expended 
aolaly  for  tfas  porposee  of  the  ship,  the  court 
had  authority  to  ^ipoint  a  receiver  to  receive 
the  whole  <rf  the  freight,  and  that,  in  the  oircnm- 
ataaoes,  it  was  ezp^ient  that  the  order  shonld 
■taad.  (Bum  r.  Herlofson  and  Siemensea;  Th» 

fW.)   page  722 

Segnlations  for  FreTenting  ColliaioDS  at  Baa,  arte. 
14  and  83— Stat.  36  A.  37  Vict.  o.  85,  s.  17.— Where 
those  in  charge  of  a  ship  do  not  in  fact  know,  and 
hare  not  the  means  of  Knowing,  that  they  are  in- 
frin^TOg  one  of  the  Begnlati^ia  for  Preventing 
Collkiona  at  Sea,  the  ship  will  not  be  held  in  fault 
mider  aeot.  17  of  the  Merchant  Shiiming  Aot  1873. 
(Biikfirv.0w]ier8<tf  the  TheodonA  Sand.)     ...  343 

SOUCETOB  AND  CLIENT. 

€oitt  —  Ad*Biioea  on  aeoority  of  real  property 
-"Pamaiuf"  title-deeds — Solioitora'  Bemnnem- 
tion  Act  1881  —  General  Order  thweunder  of 
Avf.  1882,  sohed.  2. — A  aolicitor  making  advances 
to  a  dieui  upon  the  aeonritr  of  real  property, 
and  pemHing  for  that  purpose  the  tiUe-deeds 
thereof,  ia  not  entitled  to  charge  at  the  rate 
of  la,  per  folio  "  for  perusing"  under  the  2nd 
adtedob  of  the  General  Order  of  Aug.  18SS  made 
iBonrsnaaioe  of  the  SoUoitan*  Bemnneratioii  Act 
ISSL  {B*  Bobertaim.)  859 

 Common  order  —  Retainer  —  IMspute.  — It  is 

sot  open  to  a  client  who  has  obtained  a  common 
order  to  tax  Ida  solicitor's  bill  of  costs  to 
di^nte  the  retainer  as  to  the  whole  bill,  but 
it  is  open  to  him  to  dinpute  the  retainer  as  to  any 
partiealar  item  or  head  of  charges  in  it.  (Ss 
Herbert.)  522 

 Election  as  to  scale  — "Before  nndertaJting 

anj  hnameaB  "— Oeuoral  Order  Aug.  1882  under 
the  Scdieitora'  Ssmnneration  Act  1881.  The 
raocessors  in  title  of  certain  lessees  having  applied 
onder  a  proTiaion  in  the  leases  for  a  reneml  m  the 
lease,  the  lessor's  solicitor  wrote  on  tlw  25th 
Jnlf  to  the  Mdloitors  of  the  lesseaa,  ai^big  that 
tiieir  olient  had  eeen  them  with  the  letter  and 
that  the  matters  therein  referred  to  should  have 
their  attention.  They  also  asked  to  be  furnished 
with  anfBciMit  extraots  from,  or  abstnwta  of, 
the  marriage  settlement  and  ^M^Mito  referred 
to  in  their  letter.  The  solidtcws  of  the  lessor 
then  eonsidered  the  title  of  the  applicants  to  a 
lease,  and,  being  satisfied  with  it,  before  sending 
the  draft  lease,  on  the  l&th  Oct.,  they  gave  the 
boor  formal  notiee  that  it  waa  their  intuition  to 
«liacge  their  ooeta  ot,  and  incidental  (thereto  in 
«c«ordance  with  schedale  2  nf  the  General  Order 
tnsde  in  porsuanoe  of  the  SolioitorB'  Bemunera- 
tion  Aet  1881.  Held,  that  the  business  connected 
with  the  lease  had  been  undertaken  on  the  25th 
July,  and  therefore  the  letter  of  the  19i^  Oct. 
was  too  late.  Therefore  the  remuneration  must 
he  on  the  soale  in  schedale  1,  part  2.    (iZe  Allen.)  6 

Estate  aold  subject  to  incombrances — General 
Order  under  Solicitors'  Bemuneration  Act  1881. 
—  The  property  of  a  company  in  liquidation 
waa  sold  fc;  the  acdidtcffs  <d  the  ofBoial  liqui- 


dator for  24,0001.  (snhject  to  a  morf^j^a^  for 
900t.),  and  after  the  aatmaotion  of  the  claims  of 
former  snooeasiTe  owners  a  sum  of  175(M.  remained 
fm  the  (dBcial  liquidator.   The  sale  waa  oonflrmed 

by  an  order  maide  in  tiie  liquidation,  and  the 
parties  to  the  oonveyanoe  were  the  company,  the 
official  liquidator,  the  original  owners,  and  ocrtain 
intermediate  purchasers  who  had  claims  for 
unpaid  porouse  money.  The  soUoitorH  on 
taxation  included  in  their  bill  of  costs  scale 
charges  as  npon  a  sale  for  24,9001.  as  follows : 
Negotial^QR,  I02I.  5s. ;  deducing  title  and  oom- 
pleting,  in^uding  contract,  1071. 5s.  Tfas  taxing 
master  disallowed  the  negotiating  fee,  and  only 
allowed  the  scale  ohar^  npon  uie  17501.  On 
enmmons  to  review  taxation :  Held,  that  the  court 
could  look  not  only  at  the  oontract  but  at  the 
substance  of  the  tronsaction,  and  that,  having 
regard  to  the  whole  of  the  matters  with  ref  erenoe 
to  the  provisional  contract  ooupled  with  the  order, 
the  liquidator's  name  was  only  used  for  the 
purpose  of  convenienoe,  and  that  the  taxing 
master's  decision  was  right,  (fia  Grey's  Brewery 
Company.)  page  298 

Costs- "Investigating  title"— Scale  fee.— On  a 
purchase  of  certain  property,  requiriitf  the 
sanction  of  the  ooort,  no  evidence  of  title  was 
furnished  by  the  vendors  (the  CommisBioners  of 
Public  Works  and  Buildings)^  but  the;  referred 
tiie  pnrohasera  to  a  section  in  a  public  Act  of 
FbrUunent,  by  which  the  property  was  vested  In 
tiie  vendors  "  to  be  appropriated  to  such  purposes 
as  the  Lord  CbanoeUor  shall  direct."  The  pnr- 
ohasera' solicitor  having  examined  the  seotion, 
considered  it  doubtful  whether  it  gave  the  vendors 
power  to  sell  without  a  formal  mthorilj'  obtained 
mm  the  Lord  Chancellor.  This  was  accordingly 
proeured,  and  on  receiving  a  copy  of  it  the 
purchasers'  solicitor  caused  a  aununons,  which  he 
had  previously  taken  out  for  the  oonrt's  sanction, 
to  bo  amended  by  omitting  therefrom  a  request 
for  an  inquin'  into  the  title,  as  he  expected  to  be 
able  to  satisn  the  chief  olerk  that  it  was  a  good 
title.  The  chief  olerk,  on  prodaotion  of  the  Lord 
Chancellor's  anthority,  sanctioned  the  purchase 
without  referring  the  title  to  the  conveyanoing 
counsel,  and  the  purchase  waa  completed.  The 
bill  of  costs  relating  to  the  purchase,  which  was 
payable  by  certain  railway  companies,  included 
the  ad  valorem  charge  on  the  purchase  money 
prescribed  in  schedule  1,  part  I,  to  the  Genenu 
Order  under  the  Solicitors'  Bemnneration  Act 
1881,  for  "investigating  title,"  &.o.,  to  property. 
This  was  objected  to  on  the  ground  that  no  tiue 
had,  in  fact,  been  produced  or  invea  jilted.  Held, 
that  there  had  been  an  "  investigation  of  title,' 
inasmnoh  as  the  public  Act  of  Parliament  and  the 
authority  of  the  Lord  Chancellor  had  been  duly 
investigated  by  the  pnrohaflers'  solicitor;  and 
that  he  was,  tnerefore,  entitied  to  be  paid  the 
soale  fee.  {Ex  parte  The  Muor,  Ae.,  of  London : 
Re  The  Metropolitan  and  Btetrapolitan  Distolot 
Bail  way  Compuies.)    13 

 Fajment— Delivery  of  MO— Taxation  after 

twelve  months  —  Settlement  in  account — At- 
torneys and  Solicitors  Act  1870.— A  married 
woman,  whose  husband  was  on  military  servieo 
abnrid,  employed  a  solicitor  in  hia  profes- 
sional  oqiaotty,  and  also  aa  her  general  man  of 
bnsinesa  from  1871  to  1879.  During  that  time  the 
solicitor  oonduoted  to  a  termination  a  suit  for 
administering  the  estate  of  the  tady'a  late  husban^ 
collected  her  rents,  lent  her  mon<^,  andn^otiated 
mortgagee  tat  her ;  the  variona  items  of  receipt 
and  p^raenta  were  entered  in  a  book  of  aocoonts 
kept  bjy  the  BoUoitor.  The  aooonnts  were  ^one 
through  in  the  year  1879,  and  the  solicitor  retained 
his  oostfl  and  professioni^  charges  out  of  moneys 
belonging  to  the  lady  then  in  his  hands,  and  paid 
her  the  balance,  and  she  signed  the  account.  The 
lady  had  independent  advice  during  the  above- 
mentioned  transactions.  On  an  application  by  the 
lady  and  her  husband  for  delivery-  and  taxation  of 
the  bills  the  solicitor  contended  that  the  bills  had 
been  paid  and  settied.  Held,  that  there  bad  been 
no  pi^nnutt  iritbiA  the  meaning  itfaeoVfl$>(.^y4  7<  I 
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Yiot.  o.  73,  and  tli»t  the  applicants  were  entitled 
to  ao  order  for  deUverr  ol  proper  bills  of  ootts 
from  1874  to  1879,  and  ccmHeqaeBt  taxation.  (Bs 
St(^don ;  E»  pavi«  Baker.)  .pagt  855 

Costa. — Scale  fee —  Condnoting  sale — Anotioneer 
paid  bj  client. — Where  on  a  sale  by  the  court 
the  anotioneer  and  Talaer  had  been  paid  by  the 
olient:  Held,  that  the  oase  beinf  within  rale 
11  of  Bched.  1,  part  1  of  the  General  Order 
nnder  the  Solioitors'  Bemnneration  Act,  the 
Rolidftor  was  not  entitled  to  chaive  the  scale  fee 
for  oondaotin^  the  sale  by  anction,  tfaonfrh  in 
accordance  with  the  oaetom  in  the  North  of 
England  he  had  done  mnoh  of  the  work  that 
nsoally  falls  to  the  anctioneer,  preparing  and 
printing  partioalars,  advertising  in  newtmpers 
and  posters,  Ae,  Ten  gniueaa  extra  held,  how- 
ever, to  have  hem  properh  allowed  for  such 
unnsoalwcn'k.  Ona  saleoytue  eoiirt,theMiliaitt»r 
baring  the  oondnot  of  the  aale  is  va/nr  allowed 
to  pay  tlw  anotionser.    (its  SsFkem;   Sykei  v. 

Sykee.)   425 

—  Tlurd  party— Delivery  of  bill  —  Withdrawal 
— ^Attorneys  snd  Soboitora  Act  1843, — On  a  sale 
of  mortgi^ced  property  by  the  mortguora,  the 
mortgagees'  soUcitor  rendered  services  for  which 
they  were  entitled  to  be  paid  by  the  mort- 
gagors, and  the  mortgagors'  solicitors,  acting  on 
DwaU  of  their  clients,  nndertook  to  pay  those 
charges.  In  the  course  of  a  oorrespondenee 
between  the  solicitors,  the  mortgagees'  solicitors 
mentioned  a  lamp  snm  as  the  amonnt  of  thmr 
ooflts,  and  stated  that  their  bill  was  not  yet 
drafted,  and  they  wished  to  know  whether  details 
were  required.  The  mortoagors'  solicitors  re- 
quested to  have  details,  and  the  mortoagees'  soli- 
oitors  then  sent  their  bill  to  them,  and  added  that 
if  further  details  were  required  they  must  fumiah 
them.  The  parties  conld  not  agree  as  to  the 
amount  to  be  paid,  and  the  mort^^tgors  presented 
a  petition  for  taxatidh.  Held,  that  the  mort- 
eagore'  solioitors  were  acting  within  the  scope  of 
their  employment  in  bbtamiiig  the  bill,  and  it 
oonld  not  now  be  withdrawn  on  the  ground  that 
it  had  been  improperly  delivered  in  being  sent  to 
the  solicitors,  and  not  to  the  clients ;  That  it  was 
not  nceessary  that  the  bill  should  be  delivered  to 
mortgagees  to  enable  the  mortgagors  to  tax 
H:  ^lat  the  docnment  dellTered  waa  in  fact  a 
bill,  and  the  details  which  were  offered  were  not 
necessary  to  complete  it,  but  might  have  been 
given  on  the  taxation ;  and,  that  uie  application 
ought  to  have  been  made  by  snmmons,  and  not  by 
petition,  but  it  could  be  dealt  with  under  Order 
LXX.,  r.  1,  on  the  terms  that  the  petitioners 
should  pay  the  diflerenoe  between  the  oosts  of  a 
petition  and  those  of  an  adjourned  snmmons ;  (Be 

T.O.Bnda.F.EeUook.Solicitore.)  887 

Mortgage  b^  olient— Absmoe  of  independent  advioe 
— ^Beversionai^y  interMt. — The  plaintiff,  who  had 
only  just  attained  his  majority,  and  his  sister  and 
brother,  being  entitled  in  remainder  under  a  will 
of  whiim  B.,  who  was  their  father,  and  F.  were 
trosteee,  and  nnder  which  S.  waa  tenaut  for  life, 
joined  with  B.  in  mortgaging  the  propertr  to 
secnre  advauoes,  with  interest  thereon  at  10  per 
cent.,  which  waa  made  for  B.'s  benefit.  The 
power  of  sale  was  exercisable  without  notiioe,  and 
the  mortgage  oontained  a  clause  providing  that  if 
the  power  of  sale  should  arise  in  the  lifetime  of 
B.,  it  should  be  lawful  for  P.  to  p<wtpone  the  sale, 
or  to  await  B.'8  death,  and  then  obtain  payment 
of  the  shares  of  the  children.  P.  was  a  oertifi- 
oated  conveyancer,  and  prepared  the  deeds  for  all 
parties.  In  an  action  by  the  plaintiff  against  B. 
and  P.  and  the  other  morlwagors,  claiming  to  have 
the  deeds  set  aside  on  the  ground  of  undne  in- 
fluence and  want  of  proper  advioe,  or  that  B. 
mi^ht  indemnify  the  plaintifl,  Eekewioh,  J.,  being 
aatinfied  that  the  plaintiff  had,  on  his  own  evidence, 
acted  voluntarily  and  with  full  understanding, 
held  that  the  plaintiff  was  not  entitled  to  relief 
against  P..  but  that  B.,  having  used  the  trust 
fonds  for  nis  own  benefit,  must  indemnify  the 
plaintiff  against  his  liabili^  to  P. :  (55  L.  T.  Bep. 


If .  S.  767.)  Held  (on  appeal  against  the  jadsment 
in  favour  of  P).,  that  tne  oonrt  being  dissatisfied 
with  the  mortgage  (1)  on  aooount  of  the  interest 
being  at  10  per  cent. ;  (2)  on  the  groond  that  exer- 
cise of  the  power  of  sale  oonld  be  postponed ;  and 
(3)  on  the  ground  that  the  power  of  sale  was  nn- 
reetrioted,  the  judgment  of  K^ewioh,  J.  would 
only  be  affirmed  on  the  terms  of  (1)  P.  askiiw^fOT 
no  ooate  in  the  oonrt  below  or  on  appeal ;  (2)  P. 
undertaking  to  uress  for  no  interest  against  the 
plaintiff  which  had  aocmed  due  in  B.'b  lifetime : 
(3)  P.  allowing  the  plaintiff  to  redeem  his  share 
on  payment  al  a  sum  pKmoitionate  to  his  share 
of  the  property  noitgagea.  (Beaddy  «.  Fander- 
gast.)  page  79» 

Sale  of  land — Costs — Solioitors*  Bemnneration  Act 
1881— General  Order,  Aug.  1883,  olauaee  2  and  4, 
sched,  1,  part  1,  r.  II — Commission  to  "  anotioneer 
or  estate  or  other  agent" — *'  Deducing  title." — An 
agreement  for  sale  of  certain  leasehold  property 
was  entered  into,  whereby  the  purohasers,  who 
were  a  public  body,  agreed  to  wur  ^e  Tandoi'i 
soKotors'  preliminary  oolts,  ana  alio  tiie  ooeta  of 
title  and  conveyance,  and  the  fees  ct  the  vendor's 
surveyor.  A  enrvcyor  was  employed,  who,  aeoord- 
ing  to  the  vendor's  solioitorB  statement,  merely 
valued  the  property,  though  it  waa  alleged  hj  the 
purchasers  thai  he  also  negotiated  the  prioe.  The 
purchasera,  who  had  beoome  owners  in  tiie  istw- 
sion,  did  not  require  any  abstract  or  copy  of  the 
vendor's  lease  to  be  furnished  to  them  on  being 
informed  by  the  vendor's  soUoitoTs  that  the  tltie 
consisted  m  the  lease  only.  The  pnreluwe  was 
oompleted,  and  the  purohsiers  paid  the  fee  of  the 
vendor's  sorveyor.  The  vendor's  solieitora  sent 
in  a  bill  of  costs  to  the  purchasers  consisting  of 
two  itema  onl^,  the  first  being  the  charge  allowed 
by  the  scale  in  sched.  1,  part  1,  of  the  General 
CMertothe  Solidtors'  Bemnneration  Act  1881, 
for  nezotiatii^  a  aale  by  private  contraot,  and  the 
aecood  being  tht<  charge  allowed  by  iJie  same 
schedule  for  deduoing  title  to  leasrbtud  property 
and  pemsing  and  completing  conveyance.  Upon 
taxation  the  taxing  master  held  that  the  vendor's 
eolioitors  were  not  entitled  to  costs  calculated 
upontheecale  in  sched.  1,  part  1,  but  to  costs 
calculated  under  sched.  2  on^.  Held,  upon  sum- 
mons to  review  taxation,  that  the  solicitors  wera 
not  entitled  to  the  scale  charge  for  negotiatiDg  a 
sale  by  private  contraot,  as  the  surveyor's  fee  was 
a  commission  to  "  an  auctioneer  or  estate  or 
other  agent  "  within  sched.  1,  part  1,  r.  11, 
of  the  General  Order,  and  that  they  were  noi 
entitled  to  the  scale  charge  for  deducing  title 
and  perusing  and  oonmleting  oonveyuce,  as 
no  title  was  deduced.  (jBs  Harris,  Powell,  and 
Goodale.)  477 

Tnutee— Profit  oosts.— E.,  a  solicitor,  waa  trostee 
of  a  will  which  did  not  authorise  soHoitor-troBteea 
to  make  professional  charges.  The  following 
transactions  took  place  in  relation  to  the  trust 
estate:  (1)  On  an  applioatioi  on  behalf  of  an 
infant  bmeficiary  for  maintenanoe  oat  of  the 
estate,  E.'s  firm,  by  their  London  agents,  acted 
as  Bolioitors  for  him  and  his  oo-tonstee,  and  E.'s 
firm  made  profit  charges  in  reroeot  of  tiiia ;  (2)  E. 
and  hia  oo- trustee  appointed  E.'s  partiwr  to  act 
as  steward  of  a  manor,  part  ai  the  tmat  estate, 
and  fees  paid  to  him  as  anoh  steward  had  been 
carried  to  the  credit  of  the  firm,  and  E,  clamed  to 
be  entitled  to  a  share  of  them  :  (8)  a  receiver  and 
manager  of  the  estate  was  appointed  in  the  action, 
andE.'s  firm,  by  their  London  agents,  acted  as 
hia  solicitors,  and  received  tiieir  share  of  the 
profit  costs  allowed  on  taxation ;  and  (4)  E.'s  firm 
made  profit  cbargea  in  respect  of  leases  and 
agreements  for  leases  of  piurta  of  the  trust 
estate  made  by  E.  as  trustee.  Held,  that  the 
charges  (3)  and  (4)  came  within  the  mle  nndw 
which  a  trnstee  was,  in  the  absence  of  any  direc- 
tion to  the  contrary  in  the  instrument  creating 
the  trust,  forbidden  to  make  a  profit  by  his  trust, 
and  they  oonld  not  be  allowed  w  E. ;  but  that  (1) 
and  (2)  must  be  allowed.   (Bs  Corsellis ;  Lawton 
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SUBJXCTS  or  CASES. 


SPECIFIC'  PESFOKMANCE. 

CemptHmrj  powen— Notioe  to  treat— AsngnmeDt 
of  contrmflt— Action  (or  speoifio  perfortnanoe — 
Joinder  of  assignor  as  plaintifl. — The  defendant«, 
having  compnlsoty  powen  to  purchase  land,  gave 
to  S.,  the  owner  of  the  life  estate  in  oeHain 
settled  eetetea,  notice  to  treat  in  respect  of  a  pieoe 
of  the  hind.  After  the  porchase  money  for  the 
fee  had  been  assessed  07  a  jnry  S.  oonveyed 
the  life  estate  to  the  plaintiff  N.,  who  con- 
Teyedtothe  plaintiffs  B.  and  C.  The  plaintiffti 
bronght  an  action  for  speoifio  performanoe.  Held, 
that  S.  was  not  a  neceasai7  party.  (Burr  r. 
Wimbledon  Local  Board.)  page  3^ 

Lease  under  power  in  private  Act — Covenant  for 
renewal  for  the  name  time  and  the  Mune  rent — 
Beat  rent — Dama^H.— Where  tmstaes  under  a 
will,  having  power  to  graat  laaaei  of  copyhold 
lands  for  seventy-five  years,  reserving  the  best 
yearly  ront,  had  Uoenoe  from  the  lord  of  the 
maiKW  to  grant  a  lease  for  fiftp-one  ^ean,  and  they 
granted  a  lease  of  eopyhold  pxemisea  for  thirty 
yaara,  at  a  yearly  rental  of  301.,  andthe  leaee  con- 
tained a  covenant  for  renewal  for  a  farther  term 
of  thirty  years  at  the  same  rent.  On  action  by 
the  leasees  against  the  trustees  and  beneBciarim 
for  specific  performance  of  the  ooTUuuit  for 
renewal,  or  in  the  altematiTe  for  damages :  Held, 
that,  though  in  a  lease  ander  a  power  a  covenant 
to  renew  at  the  end  of  the  term  was  good,  yet, 
when  the  time  arrived  for  obtaining  the  new  lease, 
then  it  must  be  shown  that  at  that  time  the  rent 
was  the  best  rent  that  oonld  be  obtained.  Held, 
that,  the  evidence  phowing  that  301.  was  not  the 
beat  rent  to  be  obtained  at  the  expiration  of  the 
oiinnal  lease,  the  conrt  coald  not  grant  specific 
performanoe  of  the  covenant.  Held,  also,  that 
the  plaintiff s  contracted  knowing  the  possibility 
of  the  property  improving  in  valne)  and  were  not 
entitled  to  damages.  Action  dismissed,  by  con- 
sent, without  costs.  (The  Gaslight  luid  Coke 
Company  v.  Towse.)   G02 

STAMP  DUTY. 
Ueence  to  erect  jetty — Bevooabili^^ — Stamp  Act. — 
A  lioenoe  granted  by  the  Conservators  of  the  tUver 
Thames  to  a  person  to  oonstmot  and  retain  a  jetty 
daring  the  pleasure  of  the  conservators  on  pay- 
ment of  an  annual  rent  is  not  chargeable  with 
stamp  duty  as  a  "  conveyance  or  transfer  on  sale 
ot  property"  or  a  "lease  or  taok"  within  the 
■chednle to  tiie  Stunp  Act,  but  oiUy  as  an  "agree- 
ment."  (OoDServators  of  River  Thames  v.  Com- 
wSMoimen  of  Inland  Bevenue.)  198 

STATUTE  OP  FRAUDS. 
Parol  agreement  —  Part  -  performanoe.  —  Where 
owners  of  two  adjoining  houses  in  course  of 
rebuilding  altered  into  a  verbsl  sgreemoit  upon 
the  basis  of  certain  drawings,  ^e  pkintiff 
agreeing  to  pull  down  and  rebnild  the  tMirty 
wall  at  the  joint  expense  of  himself  and  the  defen- 
dsnt,  and  each  party  to  be  at  liberty  to  msJ^e  a 
lean-to  sWlight  resting  thereon,  and  running  up 
to  the  sill  (u  the  first-floor  window  of  his  own 
building,  tuid  the  plaintiff  performed  his  part  of 
the  agreement,  but  the  defendant  shaped  bis  sky- 
light so  as  to  show  above  the  wall  and  obstruct 
tM  light  of  the  plaintiff,  and  the  defendant  r^Fssed 
to  alter  his  skylMtht  to  a  lean-to ;  in  an  action  for 
an  injunction :  Held  that  (1)  The  doctrine  of  part 
performance  of  a  parol  agreement,  which  enables 
proof  of  it  to  be  given  notwithstanding  the  Statute 
of  Frauds,  though  principally  applied  in  the  case 
of  contraotfl  for  sale  or  pnrobase,  or  for  the  acqui- 
sition of  an  interest  in  land,  has  not  been  confined 
to  those  oases.  (2)  Probably  it  would  be  more 
■oeuiate  to  say  it  applies  to  all  oases  in  which  a 
eourt  ot  eqnity  would  entertain  a  suit  for  speciflo 
petfonnanoe  if  the  alleged  oontraot  bad  been  in 
writing.  (3)  The  most  obvious  case  of  part  per- 
fnmance  is  where  the  defendant  is  in  possession 
of  land  of  the  phuntiff  under  the  parol  sneement. 
(4)  The  reason  for  the  rule  is,  that  mere  tlw 
d 


defendant  has  stood  by  and  allowed  the  plaintiff 
to  fulfil  his  part  of  the  otmtoaat,  it  would  be 
frandulent  to  set  up  the  statute.  (5)  But  the 
reason  applies  wherever  the  defendant  has  obtained 
and  is  in  possession  of  some  substantial  advantage 
nnder  a  parol  agreement,  which,  if  in  writing, 
would  be  snoh  as  the  oourt  would  direct  to  be 
speeiftcally  performed.  (6}  The  doctrine  applies 
to  a  parol  agreement  for  an  easement,  thoiub  no 
interest  in  land  is  intended  to  be  acquired.  Held, 
that,  in  the  present  case,  the  defendant  having 
obtained  all  the  advantages  which  the  agreement 
was  intended  to  give  him,  it  would  be  a  fraud  on 
bis  part  to  refuse  to  carry  out  his  part  of  the 
agreement,  and  to  resist  an  attempt  to  compel  him 
to  do  80  by  insisting  upon  the  Statute  of  Frauds. 
Therefore  the  equitable  rule  in  oases  of  part  per- 
formance applied,  and  an  injunction  granted  with 
costs.  (IfoManns  v.  Cooke.)   page  900 

STATUTES  OP  LIMITATIONS. 
Action  oommenoed  by  issue  of  writ  within  six  years 
— Death  of  debtor  while  action  pending — New 
writ  against  executors  issued  after  expiration  of 
six  years. — Where  an  action  of  debt  has  been 
commenced  by  the  issue  of  a  vrrit  within  the 

Siriod  of  six  years,  and  the  alleged  debtor  has 
ed  during  the  currency  of  the  writ  commencing 
the  aol^on,  the  plaintiff  may,  within  a  reasonable 
time,  oommenoe  a  new  action  against  the 
executors,  notwithstasding  that  the  period  of  dix 
years  may  have  then  expired.  The  plaintiff  has 
this  right  by  virtue  of  the  oonstmction  which  has 
been  placed  by  the  courts  upon  sect.  4  of  21  Jac.  1, 
o.  18,  ever  since  the  time  of  Kintey  v.  Heyward 
(1  Ld.  Baym.)  432;  and  his  right  has  not  been 
altered  by  the  Common  Law  Irooedare  Acts  or 
the  Judicature  Acts.    (Swindell's  Executors  v. 

Bulkeley's  Exeoutors.)   38 

Action  to  reoover  Isnd — Beoeipt  of  rents  hy  agent 
from  tenants  in  possession— Batifloation — Admia- 
sibilit^  in  evidence  of  registers  of  births,  mar- 
riages, and  dea^B — Proof  of  public  dnty  to  keep. 
--The  effect  of  3  &  4  Will.  4,  c.  27,  s.  8,  is,  that 
the  doctrine  that  the  possession  of  the  tenant  is 
the  possession  of  the  heir  does  not  preveut  the 
period  of  limitation  from  running  from  the  expira- 
tion of  the  first  period  of  tenancy.  Therefore, 
where  land  whiob  was  held  on  a  tenancy  from  year 
to  year  was  claimed  in  Jan.  1881,  by  the  heirs  of 
the  person  last  entitled,  who  had  died  in  1867,  it 
was  neld  Uiat  their  right  aoorued  in  1868,  and  that 
the  action  was  therefore  too  late,  being  brought 
more  than  twelve  years  after  that  accruer.  By 
sect.  34  of  the  Act  the  right  and  tiile  of  the 
claimant  is  extinguished  after  the  expiration  of 
the  statutory  period,  and  therefore  no  ratifica- 
tion bv  the  plaintiff  after  the  expiration  of  that 
period  of  acts  of  agency  on  the  part  of  the  defen- 
dant avails  to  make  those  acts  the  acts  of  the 
plaintiff.  Entries  in  registers  of  births,  deaths, 
and  marriages  are  only  admissible  in  evidence  if 
it  is  proved  either  that  they  are  ia  the  hand-writ- 
ing of  a  deceased  person  wtiose  dnty  it  was  to 
make  the  entries,  or  that  a  public  Anty  to  keep 
the  registers  was  imposed  apon  the  person  making 

the  entries.   (Lyell  v.  Kennedy.)   647 

Beal  proper^ — "  Person  last  entitled  to  a  par- 
ticular estate  on  whioh  a  future  estate  is  ex- 
pectant"— limitation  of  time — Beal  Property 
Limitation  Aot  1874— Cmutmofeion  of  will— Bule 
in  Shelley'i  case. — Where  a  person  entitled  to  a 
particular  estate  in  luid,  upon  whioh  a  future 
estate  is  expectant,  conveys  away  his  estate,  he  ia 
not,  upon  the  determination  of  the  particnlar 
estate,  tiie  "  person  last  entitled  to  the  particular 
estate  "  within  sect.  2  of  the  Property  Limi- 
tation Aot  1874 ;  consequently  that  section  does 
net  apply  to  limit  the  time  within  which  the 
remainderman  mav  bring  an  action  to  recover  the 
land.  A  testator  devised  certain  land  to  his  sons 
sncoessively  for  life,  banning  with  the  youngest, 
"  and  so  on  from  son  to  son  till  it  arrives  to  the 
oldest  sou,  then  the  said  estate  to  be  for  ever, 
enjojed  by  the  oldest  sur^«f^^^^^[e 
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BTirviTing  eon  then  living  for  their  life  of  lireB  for 
ever."  Held  that,  npon  the  trae  ooiiBtnictioD  of 
the  will,  the  intention  of  the  testator  woe  to  give 
a  life  estate  to  the  "heir;"  tfaattheword  "heir" 
was  not  to  be  regarded  aa  a  word  of  limitation, 
and  therefore  that  the  rale  in  Bhelley'a  cam  (1  Bep, 
93}  did  not  apply,  and  that  the  testator's  oldest 
HnrriTing  son  took  only  a  life  estate.  (Pedder  and 

another  v.  Hunt.)  paga  687 

Simple  contract  debt — Acknowledgment — Undated 
cheqne  —  No  presentment  —  ^me  —  Bills  of 
Exchange  Act  1882.— A  debtor  wrote  to  his 
creditor  asking  him  to  make  ont  and  send  hie 
acoonnt,  and  said,  "  I  will  send  it  yon  as  soon  aa 
fwseible."  He  also  wrote  letters  enbseqaently, 
in  which  he  said  he  wonld  send  money  as  soon  as 
he  oonld.  Held,  that  these  letters  did  not  contain 
Bnch  an  acknowledgment  as  that  an  absolute 
promise  to  pay  oonld  be  inferred.    The  debtor 

fvre  to  bis  ^editor  a  cheqne  which  was  nn dated, 
e  not  at  the  time  having  a  snffioient  balanoe  at 
his  bankers  to  meet  it,  and  it  was  arrai^ed  that, 
when  a  loan  which  the  debtor  was  negotiating  was 
oompleted,  he  ahonld  inform  the  creditor,  who  was 
to  fill  in  the  date  and  present  the  cheque  for  pay- 
ment. The  loan  was  not  oompleted,  and  the 
debtor  wrote  to  the  creditor  and  informed  him  of 
the  fact.  The  creditor,  ooneeqnentW,  did  not  fill 
in  the  date,  or  present  the-  cheque  for  payment. 
After  more  than  six  years  the  creditor-  made  a 
claim  in  respect  of  the  oheqne  against  the  debtor's 
estate.  Held,  that  the  claim  wae  bened  by  the 
Statute  of  Liioitations,  as  the  time  began  to  mn 
from  the  date  when  the  letter  was  reoeived  inform- 
ing the  creditor  that  the  loan  was  not  oompleted. 
pMsentment  of  the  cheque,  under  the  ciroum- 
stanoee,  wonld  be  dispensed  with,  (ile  Bethell ; 
Betbellv.BetliBU.)    02 

SirCCESSION  DUTY. 

Predecessor — Settlor — Snooessor. — An  indenture  of 
marriage  settlement  redted  that  the  father  of  the 
intended  hosband  agreed  to  advance  and  give  to 
his  son  the  sum  of  60001.,  which  was  to  be  repaid 
in  the  event  of  the  marruge  not  taking  place.  It 
was  further  recited  that  it  was  agreed  oetween  all 
the  oartiefl  to  the  deed  that  certain  persons  (as 
trustees)  should  stand  possessed  of  the  smm  npon 
tmst  for  the  father  until  the  intended  marriage 
shonld  be  solemnised ;  and  if  not  solemnised  before 
a  certain  day  therein  named  to  transfer  the  same 
to  the  father,  and  trom  and  after  the  Bolemuisa- 
tion  of  the  marriage  upon  trust  to  pay  the  income 
to  the  husband  for  life,  and  from  and  after  hie 
decease  to  pay  the  income  to  the  wife,  should  she 
survive  the  husband,  with  the  usual  trusts  over 
for  the  children.  The  husband  having  died  and 
the  widow  having  become  entitled  to  the  income 
of  the  said  sum,  the  oommissionere  claimed  pay- 
ment of  succession  duty  under  16  A  17  Vict.  o.  Ju, 
as  a  snocession  derived  from  the  father-in-law  as 
the  prndeoesBor.  Held,  that  the  father>in-law, 
and  not  the  husband,  wae  the  *'  predecessor  "  or 
settlor,  and  that  snocession  doty  was  therefore 
piqrable.  (The  Attom^-Gtonenu  «.  Hanle 
another.)   611 

TENAUT  VOR  UFE. 

PennisriTe  waste — Gift  of  life  interest  in  property 
aabject  to  keeping  eame  in  "  good  and  tenantable 

repair." — A  testator  devised  to  his  wife  for  life 
two  freehold  houses  with  the  buildings,  land,  and 
apportenanoes  thereto  belonging,  "she  keepmg 
the  suae  in  good  and  tenantable  repair."  The 
testator  directed  the  property  to  be  sold  by  his 
trustees  after  the  death  tx  his  wife,  the  proceeds 
to  be  held  upon  the  trusts  mentioned  in  nis  will. 
After  the  death  of  the  testator  his  widow  entered 
into  pMsession  of  the  property  and  oontinned 
therein  nntil  the  date  of  her  own  death.  It  was 
then  discovered  that  the  properly  was  in  a 
dilapidated  condition,  and  particularly  the  out- 
buildings adjoining  one  of  the  houses,  oonsittiug 
of  greenhooBefl  and  ooiuervatorieB  formerly  nua 


in  the  bnsinesB  of  a  fruit  grower,  in  whose 
poesesnon  snoh  honse  was  before  the  testator 
purchased  it.  An  originating  summons  wae  accor- 
dingly taken  out  by  the  'hmtees  of  tbe  will, 
askii^  tha.t  what  sum  the  representative  of  the 
testator's  widow  was  liable  to  pay  by  reason  of 
the  property  not  having  been  kept  by  ner  in  good 
and  tenantable  repair  might  be  detennined.  Evi- 
dence was  adduc^  to  show  that  the  greenhouses 
were  wholly  neglected  and  in  complete  disrepair 
at  the  time  the  testator  purchased  ;  that  he  never 
intended  to  put  the  eame  into  repair,  bnt  had 
thought  of  bavinfr  them  polled  down.  It  was 
therefore  oontended  tiiat  tbe  estate  of  the  testa- 
tor's widowwae  not  liable  in  respect  of  the  repsire 
required  to  such  greenhouses.  Held,  that  the  fact 
that  the  testator  did  not  himself  keep  the  green- 
houses in  good  and  tenantable  repsir  oonld  not  be 
r^rtuded  as  an  exonse  for  his  widow  not  doinv  so, 
having  regard  to  the  express  direction  contained 
in  the  will :  and  that,  therefore,  her  estate  was 
liable  for  ihe'Lamonttt  of  the  repairs  required. 
(£e  Bradbrook ;  Look  v.  TTiUis.)   foge  106 

TEADE. 

Contract  in  restraint  of — Wine  merchant's  clerk  and 
traveller — Bestrictive  agreement — Badiusof  fifty 
miles — No  limit  of  time. — Where  the  defendant  in 
an  action  had  agreed  to  act  as  clerk  and  travellex 
for  the  plaintiff  in  the  business  of  a  wine  and  spirit 
merchant,  carried  on  by  him  at  Borton-on-Trent, 
and  hod  further  agreed  not  at  any  time  thereafter, 
either  alone  or  in  partnership  with,  or  as  olerk, 
agent,  or  traveller  to,  any  person  or  persons  whom- 
soever, carry  on  or  oondnct,  or  assist  in  carrying 
on  or  conducting,  the  trade  or  business  of  a  wine 
and  spirit  merchant,  or  any  branch  thereof,  within 
the  distance  of  Sitj  miles  from  that  town  without 
the  licenoe  and  oonsent  of  the  plaintiff,  the  Court 
held  tiiat  tbe  restriction  imposed  npon  the  defen- 
dant was  not  in  excess  of  what  was  required  for 
the  reasonable  protection  of  the  plaintiff  in  his 
bnsinesB ;  that  tne  agreement  was  not  invalid  on 
the  ground  that  it  was  contrary  to  public  policy, 
as  being  in  nnreaaonable  restniint  of  trade ;  and 
that  therefore  the  plaintiff  was  entitled  to  a 
perpetoal  ^njonotion  to  restrain  the  defendant 
firam  a breaoD  thereof.  (Arsonav.Cotterell.)    ...  839 

TRADE  HABE. 

Comptroller — Befosal  to  roister— Appeal  to  court 
—Leave  of  Board  of  Trade.— When  the  Comp- 
troller-General of  Patents,  Designs,  and  Traae 
Mu-ks  ref  OSes  to  register  a  trade  mark,  the  only 
oonrae  mm  to  the  ^iplicant  is  to  i^peal  to  the 
Boud  of^Trade,  under  seot.  SZ,  rab-eeot.  4,  of  the 
Patents,  Designs,  and  Trade  Harks  Act  1883, 
sn(^  board  having  power,  if  it  thinks  expedient, 
to  refer  the  appeal  to  the  court.  Sect.  90  of  the 
Aot  does  not  enable  the  applicant  to  wpoal  direct 
from  tiie  oomptroller  to  the  oourt ;  amnSlt,  that  it 
only  presupposes  the  mark  on  the  register,  and 
applies  where  any  person  comes  to  the  oonrt  for 
rectification  of  the  register.  (Be  The  Trade  Mark 
"  Normal.")   M« 

Exolnsive  right  to  use. — In  the  absence  of  any 
legislation  for  the  registration  of  trade  marks,  as 
soon  as  a  trade  mark  has  been  bo  employed  in  the 
market  as  to  indicate  to  purchasers  that  the  goods 
to  which  it  is  attached  are  the  mannfacture  of  a 
particular  firm,  it  beoomee  to  that  extent  the 
exolnsive  property  of  that  firm,  and  no  one  else 
has  a  right  to  copy  it,  or  even  to  appropriate  any 
part  of  it,  if  by  such  apprtmriatioo  purchasers 
may  be  induced  to  believe  that  they  are  getting 
goods  which  were  made  by  the  firm  to  which  the 
trade  mark  belongs.  Bnt  the  acquisition  of  such 
exclusive  r^ht  to  a  mark  or  name  in  connection 
with  a  particular  article  of  commerce  cannot 
entitle  the  owner  of  that  right  to  prohibit  the  use 
by  others  of  such  mark  or  name  in  conneotioo 
with  goods  of  a  totally  different  character. 
(Someirille  v.  Sohembri.)   454 

 "Guaranteed" — ExclnsiTe  neer— Lijnnetion. — 
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four  yem  been  the  exclasTe  makers  and  eellers  ' 
of  a  ooraet  wbiob  they  called  the  Guaranteed 
Corset,"  the  vear  of  whioh  thc^  guaranteed  for 
tweWe  monthB  by  ondertafcing'  to  supply  any  par- 
chaser  with  a  new  corset  in  caae  of  complaint 
-within  that  period.  The  corset  was  sold  in  a  box 
bearing  a  printed  label  witit  the  words  "  Go&ran- 
teed  Const"  in  and  con8i)iottoaH  type,  and 
in  smaller  ^pe  the  words,  "This  corset  is  trnaran- 
teed  to  wear  twelve  months."  The  defen^ints,  a 
rival  firm  of  corset  tnannfaotnrers,  subsequently 
introduced  a  cheaper  and  inferior  corset,  the  wear 
of  which  they  also  professed  to  guanntee  for 
tweWe  mont^,  and  whioh  they  sold  in  a  box 
bearing  a  printed  label  with  the  words  "  Gaaran- 
teed  Corset"  in  large  type,  and  words  in  smaller 
type  aimilar  to  the  plaintiifs'.  Held,  in  an  action 
^  the  pUuntilfs  for  an  injunction,  that  the  word 
*  gnaxaateed  "  was  not  so  distinctively  and  excla- 
EiTely  applicable  to  ihe  plaintiffs'  corset  as  that 
the  court  would  restrain  the  defendants  from 
using  the  same  word  in  conneotitm  with  their 
ootsat.  (Symington  and  Co.  v.  Footeaa,  Pretty, 
and  Co.)   vags  696 

ExehisiTe  right  to  nse— Patents,  Designs,  and  Trade 
ICarks  Act  1883.— In  1885,  M.,  of  Dizy,  having 
established  his  right  before  the  Fkwaeh  tribonals 
to  the  enlnsiTe  xise  ot  a  label  for  ehampagne 
on  which  was  i^e  name  "Le  Court  et  Cie," 
oommenced  to  supply  the  plaintiff  in  London 
with  ohamragne  under  that  brand  and  continued 
to  do  so.  In  1886  the  defendant  oommenoed  to 
■all  ehampagne,  which  he  did  not  obtain  from  SC., 
under  the  same  name.  Held,  on  the  evidenoe,  that 
the  name  "  Le  Court  et  Cie  "  had  not  become  so 
appropriated  by  user  as  to  mean  the  goods  of  the 
plaintiff.  Held,  that  the  plaintiff,  not  having 
registered  the  label,  could  not,  under  sest.  77  ol 
the  Patents,  Designs,  and  Trsde  Marks  Act  1888, 
take  any  proceedings  to  prevent  the  infringement 
<rf  it  as  hi4  trade  mark ;  and,  therefore,  was  not 
entitled  to  restrain  the  defendant  from  using  the 
name.   (Ooodfellow  v.  Prince.)  617 

  Sale  by  manufiiotarer  in  bnlk— Sale  by  dealer  in 

retail — E%htof  dealer  to  use  manufacturer's  trade 
mark. — A  manufacturer  who  sells  to  a  dealer,  in 
balk,  an  article  usually  sold  and  used  in  small 
quantities,  without  any  restriction  as  to  its 
dispoeal,  must  be  taken  to  authorise  the  dealer  so 
to  sell  it  as  being  his  vendor's  muinfactnre.  The 
dealer  may  therefore  call  the  article  by  the  name 
registered  by  the  manufaotorer  as  his  nade  mark. 
(Cmidy  and  Mitohell «.  Taylor  and  Co.)  881 

B«H>ter  of  trade  marks— Alteration— Olerloal  error 
— Essential  particulars. — In  1884  a  trade  mark 
was  registered,  cimsistins  of  a  label  on  which  was 
printed  the  figure  of  a  lum,  surrounded  by  an 
inscription  in  the  Basshui  language,  and  con- 
tfthdng  the  words  "Ermen  and  Boby,  Man- 
chester." The  initial  letter  "  E  "  was,  however, 
an  English,  and  not  a  Buasian  oharaoter.  The 
ngistmd  trade  mark  was  used  l^the  proprietors 
for  two  years  in  the  Bassian  trade  in  a  ocnteoted 
form,  and  also  with  the  word  *'  of "  in  Bassian 
printed  before  the  word  "Manchester."  The 
comptroller  having  declined  to  alter  the  register, 
under  sect.  91  of  tne  Patents,  Designs,  and  Trade 
Marks  Act  1883,  an  applioatioa  was  oiade  to  the 
court  by  the  proprietors,  under  seat.  92  of  that 
statute,  for  leave  to  add  to  and  alter  the 
registered  mark  in  the  manner  in  whioh  it  had 
been  used.  The  Court  acceded  to  the  appLioation 
on  the  gronnd  that  the  proposed  adution  and 
alteration  were  in  nou'easential  partionlan.  (Bs 
Ermen  and  Boby's  Trade  Mark.)   230 

B^istration  —  Fancy  word  not  in  common  use — 
Oei^Tapbioal  word.  —  D.  applied  to  register 
"  Melrose  Favourite  Hair  Restorer "  under  the 
Patents,  Designs,  and  Trade  Marks  Aot  188S. 
L.  mdied  to  register  the  word  "  Electric  "  as  a 
tram  mark  for  velvets  and  velveteens.  Held, 
tiiat  neither  "Melrose"  nor  "Eleotrio"  were 
fancy  words  within  sect.  64,  snb'seot.  1  (g)  of  that 
Act,  and  therefore  ought  not  to  be  registered. 
Per  Lopes,  L. J. :  To  be  a  fanoy  word,  a  word 


mast,  when  applied  to  the  particular  article,  be 
so  obviously  inappropriate  as  neither  to  be 
deceptive  nor  descriptive,  nor  calculated  to 
suggest  deception  or  description.  The  Aot  does 
not  prevent  all  geographical  terms  from  being 
registered.  The  question  must  depend  on  the 
oiroumstanoes  of  each  case.  (Be  Van  Dozer's 
Trade  Mank;  Be  Leaf,  Bon,  and  Co/s  Trade 
Mark.)   .page  286 

B^stzatiott — "  Fancy  word  not  in  common  use  " — 
Allied  previons  sale  of  similar  goods  under  the 
same  name — Purchase  forresale.— In  1891  A.  intro- 
duced into  the  United  Kin^om  from  abroad  a 
new  form  of  air-gun,  to  which  he  gave  the  name 
'*  Gem."  He  supplied  the  "  Gem  "  air-guns  to  O. 
and  Co.  for  some  time.  In  1B88  0.  and  Co.  re- 
quired that  a  reduction  should  be  made  in  the 
price  of  the  air-guns  supplied  to  them.  This 
being  refused,  thev  imported  other  similar  air* 
guns  wluoh  they  sold  under  the  name  of  "  Gem." 
On  the  ooming  into  operation  of  the  Patents, 
Designs,  and  Trade  Marks  Act  1883,  A.  applied  to 
register  the  word  "  Gem  "  as  a  trade  mark  for  his 
air-guns.  This  applioation  was  opposed  by  O. 
and  Co.,  and  Kay,  J.  held  that  the  word  "  Gem  " 
described  no  quuity  of  the  gun,  and  oould  not  be 
said  to  be  descriptive  of  the  utiole  sold  by  A., 
and  it  therefore  came  within  the  definition  of  a 
"  fancy  word  not  in  common  use  "  in  sect.  64,  snb- 
aect.  1  (c),  of  the  Act  of  1883.  and  might  proper^ 
be  registered  as  a  trade  mark  ;  that  0.  uid  Co/a 
user  of  the  word  in  fraud  of  A.  did  not  deprive 
him  of  his  rif  ht  to  register  it ;  and  that  aooord- 
ingly  the  registration  might  be  proceeded  with  .- 
(55  L.  T.  Bep.  N.  S.  480.)  Held,  on  appeal  (1) 
that  the  decision  of  the  comptroller,  on  an  ex  parte 
application,  that  a  tnde  muk  m^y  be  properly 
registered,  does  not  prevent  Uie  ooort  irom 
deoi^ng  otherwise  on  an  applioation  to  the  court 
under  sect.  68,  sub-seot.  4,  and  that  on  such  an 
application  the  ooort  mast  consider  every  question 
material  to  the  decision  whether  the  mark  dionld 
be  registered.  Re  Trade  Mark  "  formal"  (ante) 
distinguished  ;    (2)   that  the  mark  was  im- 

Sroperly  registered,  inasmnch  as  it  did  not 
escribe  a  gun  specially  sold  by  A.,  but  only  a 
special  form  or  pattern  of  gun  which,  though  in- 
troduoed  by  A.,  was  not  sold  by  him  alone ;  (9) 
that  it  was  nnneoessary  to  decide  vhet^  w  * '  Gem  '* 
was  a  "fancy  word  not  in  common  use."  (Be 

Arbenz :  The  Trade  Mark  "  Gem.")  

 "  Jubilee." — The  word  "  Jubilee  "  is  not  obvi- 
ously meaningless  as  regards  paper  or  note 
paper,  becaose  it  may  si^iify  that  the  paper 
IS  produced  in  the  Jubilee  year  (1887)  of  Her 
Majes^'s  reign,  and  it  is,  moreover,  a  common 
English  word  used  by  well-known  English  authors. 
Consequently  the  word  "  Jnbilee  "  is  not  capable 
of  registration  as  a  trade  mark  for  paper,  as  a 
fancy  word  within  sect.  64  of  the  Patrata,  Ac., 
Aot  1883.   (Towgood  Brothers  «.  Alexander  Pine 

and  Sons  Limited.)  

 Name  calculated  to  deceive. — The  plaintiffs 

registered  the  word  "  Sanitas,"  as  a  trade  mark, 
under  the  Intents,  Designs,  and  Trade  Marks  Aot 
1883,  for  goods  manufactured  and  sold  by  them. 
The  defendant  advertised  and  sold  under  tne  name 
of  "  Condi-Sanitas  "  srtioles  of  a  similar  nature  to 
those  manufactured  by  the  plaintiffs.  Held,  that 
the  word  adopted  by  the  defendant  so  resembled  the 
plaintiffs'  trade  mark  as  to  be  oalonlated  to  deceive 
and  mislead ;  and  that  therefore  an  interlocutory 
injunction  must  be  granted  to  restrain  the  defen- 
dfuit  from  using  tne  word  "Sanitas"  in  oon- 
junotion  with  Condi,"  or  in  any  other  way 
which  would  infringe  the  plaintiffs'  trade  mark, 
(The  Sanitas  Comj^y  Limited  v.  Condy.)  .. 
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TBAMWATS  ACT  1870. 


Diffnenoe  between  local  anthority  and  tramway 
company  as  to  paving— Applioation  for  mandamus 
to  company — Beaaonableness  of  local  authority — 
Beference  to  Botud  of  Trade.— By  sect.  33  of  the 
Tramways  Act  1870,  "  If  any  diflerenpe  arises 
between  the  piomoiers  or^l^^^t^ej^^ 
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aod  any  looal  anthority  ...  on  tlie  otter 
hand,  witb  reBpect  to  any  icterferenoe  or  control 
exeruaed,  or  claimed  to  be  exercised  by  them 
...  in  relation  to  any  tramway  or  work 
.  .  .  or  with  respect  to  the  propriety  of  or 
mode  of  execntion  of  any  work  relatinff  to  any 
tramway  ...  or  on  the  qaestion  whether 
any  work  is  ench  as  ought  reasonably  to  satisfy 
the  looal  aathori^,"  the  differenoe  saall,  on  the 
applioation  of  either  party,  be  referred  to  a  person 
nominated  by  the  Board  of  Trade.  By  the  special 
Act  of  a  tramways  company,  it  was  prorided  that 
where  their  line  pamed  al<m|ff  any  street,  the  space 
between  and  beyond  the  rails  should  he  pared  by 
the  company  to  the  satisfaction  of  tne  loeal 
anthori^  with  wood  or  otiier  paving,  to  be 
approved  of  by  the  looal  authority,  and  shoald  at 
all  times  be  kept  in  {rood  repair  by  the  oompaoy. 
The  company  accordingly  laid  down  a  pavinr 
material  in  the  first  instance  which  was  approved 
by  the  local  aathority ;  bnt  th^  snbeeqantly 
sabstitDted  a  paving  to  which  the  looal  aathority 
objected.  The  local  aathority  having  applied  for 
a  mandamiu  commanding  the  company  to  take  np 
the  paving  objected  to :  Held,  that  a  mandamus 
onimt  nob  to  be  granted,  as  a  difference  had  arisen, 
within  sect.  S3  of  the  Tramways  Act  1870,  and, 
therefore,  the  remedy  of  the  local  aathority  was 
to  apply  to  the  Board  of  Trade  to  nominate  a 
rrferee.  (Beg. ontheproseootaonof The Corpora- 
tKm  of  Crojfdon  v.  Tne  Croydon  and  Norwood 
Tramways  Company.)  page  78 

epoirs  of  bridge  by  railway  company — Cost  of  re- 
laying tramway— Tntermption  of  traffic— "  Boad 
aathority."— A  railway  company  having,  in  the 
course  of  the  reconntraction  under  statutoir 
powers  of  a  bridge  carrying  a  road  over  their  rail- 
way, necessarily  removed  the  lines  of  a  tramway 
oompany  worked  under  statutory  powers  over  the 
bridge:  Held,  that,  on  the  true  construotion  of 
the  32nd  section  of  the  Tramways  Act  1870,  the 
railway  company  were  a  "  road  authority  "  within 
the  meaning  of  the  section,  and  were  not  liable 
for  the  cost  of  restoring  the  tramways  over  the 
bridge  or  for  damages  for  the  interruption  of  the 
nae  thereof,  provided  ttiat  they  had  oomplied  with 
the  restriction  contained  in  the  1st  sub-seotion, 
and  caused  as  little  detriment  or  inconvenienoe  to 
the  tramway  company  as  ciroumetonces  admitted. 
(The  Wolverhampton  Tramways  C<mipany  Limited 
V.  The  Great  Western  Bailway  Company.)   882 

TEUSTEES. 

Appointment  —  Continnii^  trustee— Conveyancing 
tudLawofProperty  Act  1881  -Contrary  intention. 
—Land  was  conveyed  to  eleven  trustees  upon 
trusts  for  the  benefit  of  the  Wealeyan  Me^todists. 
The  deed  of  conveyance  oont^ned  a  power  of 
appointing  new  tmstees  if  the  trustees  for  the 
tmie  being  should,  by  death,  incapacity,  or  refusal 
to  act  in  the  troate,  be  reduced  to  five.  The 
power  was  to  be  exercised  by  vote  at  a  general 
meeting,  and  the  original  number  of  trustees  was  to 
be  filled  up.  It  was  provided  that  the  pewer  might 
be  exercised  even  if  the  number  of  trustee  were 
not  reduced  to  five.  One  of  the  original  eleven 
trustees  died,  and  another  had  remained  more 
than  twelve  months  out  of  the  United  Kingdom. 
The  nine  remaining  trustees,  by  deed  purporting 
to  be  in  pursuance  of  the  Conveyancing  Act  1881, 
a.  31,  appointed  a  new  tmstee  in  the  place  of  the 
trustee  who  was  abroad.  Held,  that  the  appoint- 
ment was  a  good  one  under  the  Conveyanoing  Act, 
a.  31,  althongh  the  trustee  who  was  abroad  did  not 
join  with  the  remaining  trustees  in  making  it,  it 
not  being  shown  that  he  was  willing  and  com- 
petent to  do  so.  Held  also,  that  it  was  not 
oecessai?  to  fill  up  the  original  number  of  trustees, 
inasmuch  as  the  appointment  was  made  in  an 
event  not  contemplated  by  the  deed,  which  there- 
fore could  not  be  said  to  show  any  "contrary 
intention  "  so  as  to  exclude  the  provisions  of 
sect.  31  of  the  Aot.    {Re  Ooatea  to  Parsons.)      ...  16 

Branch  of  trust —TTnanthorised  mortgage— Bightu 
of  uortgageo— Following  moneys  racovorod  from 


trustee— Will — Construction — Power  to  mortgage. 
— J.  W.  by  will  devised  real  property  upon  trust 
for  sale  when  and  as  the  traatees  should  think 
necessary  for  the  ftnrposes  of  his  will.  The 
purposes  of  the  will  required  under  oertain 
oircumetanoeB  the  raising  of  money.  J.  W.,  the 
tmstee  of  the  will,  executed  mortgages  of  the 
trust  estate,  received  the  mortgage  moneys,  and 
Ktplied  them  to  his  own  use.  Snbseqnently  koub 
of  the]  beneficiaries  under  the  will  brought  an 
action  against  the  trustees  to  recover  certain 
moneys  which  they  alleged  had  been  received  by 
W.  as  trustee  of  the  said  will.  The  moneys  so 
claimed  included  the  snms  raised  the  disputed 
mortgages.  Judgment  was  recovered  in  the  said 
action  for  tite  whole  sum  claimed,  fkecntiou  was 
levied,  and  prodnced  13001.,  which  was  not  enough 
to  pay  the  whole  of  the  moneys  claimed  other 
than  the  mortgage  moneys.  New  trustees  of  the 
will  had  been  appointed,  and  the  new  tfostees  and 
benefioiarieB  brought  this  action  agunat  t^e  mort- 
gagees to  set  aside  the  mortgages.  A  foreeloenxe 
action  by  the  mortgagees  was  neord  at  the  same 
time.  Held,  that  tiie  will  contained  no  implied 
power  to  mortgage,  and  that  the  mortgues  must 
he  set  aside,  bnt  only  on  the  terms  of  the  plain- 
tdffs  paying  to  the  mortgagees  a  due  proportion  of 
the  13001.   recovered  from  J.  W.     (Walker  r. 

Southall ;  Sonthall  v.  Walker.)  page 

Foreign  loan—Foreign  Government — Hhiglish  agents 
—Bondholder— Interest— Advertisement  —  Notloo 
— Deduction  for  foreign  tax — Debtor  and  creditor 
—Fund  in  hands  of  agent  for  payment  in  full — 
Bevocation — Trustee  and  eetttn  que  iratt. — The 
defenduits  were  Uta  agents  in  England  the 
Egyptian  Govenunent.for  a  public  loan,  and  also 
mortgagees  for  the  bondholders  of  certain 
Egyptian  State  lands,  the  management  of  which 
was  vested  in  commissioners,  the  revenues  of  the 
lands  being  transmitted  by  tiie  commissioners  to 
the  defendants  for  p^ment  of  the  interest  on  the 
loan.  By  a  contract  entered  into  in  1878,  the 
Egyptian  Government  were  bound  to  remit  the 
defendants  funds  snffloient  to  provide  for  pay- 
ment of  the  interest  on  the  loan  and  to  make  up 
any  deficiency  on  the  mortgaged  proper^,  and 
the  defendants  on  their  part  were  bound  to  Kgf^^ 
the  funds  remitted  to  the  particular  purpose 
pointed  out  by  the  contract.  On  the  12th  April 
1885  a  decree  of  the  Government  was  dniy 

Sromuigated  (which  had  the  effect  of  an  interim 
ecree  until  wa^maopuaA  confirmation),  that  the 
commissioners  were  not  to  pay  the  coupon  in  fall, 
but  to  make  a  deduction  therefrom  of  5  per  oent. 
On  the  20th  Ma;^  the  defendants,  having  received 
from  the  commissioners  a  sum  of  money  to  meet 
thn  half-yearly  interest,  less  the  5  per  cent., 
pnbliahed,  wiui  the  authoritr  of  the  Government, 
an  advertisement  in  the  Timet  announcing  that 
the  interest  dne  on  the  let  June  would  be  paid  by 
the  defendants  on  that  day,  leas  the  5  per  oent. 
A  protest  against  the  reduction  having  been 
made  in  t^ypt  by  the  representatives  of  the 

EDwers,  and  a  Minister  of  the  Government  having 
eld  out  some  prospect  of  the  decree  not  being 
enforced,  one  of  the  oommissionars  on  the  21st 
May  sent  a  telegram  and  letter  to  the  defendants 
stating  that,  in  consequence  of  the  foreign  protest, 
the  amount  retained  would  be  restored,  and 
announcing  the  remittance  to  the  defendants  of 
10,0001.  to  enable  them  to  pay  the  coupon  in  full. 
The  Court  found  that  the  defendants  aid  get  this 
money,  but  not  from  the  mortgaged  lands,  and 
that  if  it  came  out  of  the  funds  of  the  Government 
it  was  paid  by  a  blunder  of  their  servant.  On 
receivingthe  telegram,  the  defendants,  on  the  22nd 
May,  issued  a  second  advertisement,  stating 
that,  in  consequence  of  fresh  instructions  from 
the  Government,  the  interest "  would  be  paid  in 
full."  On  the  2Mh  Mar  the  ^yptian  Minuter  of 
Finance  sent  the  defenoante  a  telegram  to  pay  the 
coupon,  retaining  5  per  cent,  in  accordance  with 
the  decree  of  the  12th  April,  and  on  the  30th  May 
sent  a  seoond  telegram  oonflrming  the  first,  and 
stating  that  no  decree  had  appeared,  oancriling 
that  of  the  12th  ^^5l^m^o 


Oet  1^  1887.] 


THE  LAW  TIMES. 


[iiid«x--4zzxr 


8VBRCT8  OF  CASES. 


defendants  iBmied  a  third  adTertisement.  statin? 
that,  in  kecordanoe  with  farther  inatroctione  from 
the  Govamme&t,  the  interest  voold  be  paid  less 
the  5  per  cent. , ' '  notwithstandii^  that  the  amount 
required  to  pi^  the  same  in  fall  has  been  daly 
remitted  by  the  commiKsioners."  An  aotion  hj  a 
bondholder  claiininfl[  payment  by  the  defendants 
of  the  interest  in  fall  on  the  ffronnd  that  they 
were  "  trastees  for  the  boodholdera"  of  the 
rerennes  reoeiTed  by  them,  and  that  the  money 
remitted  to  them  for  payment  in  full  of  the 
interest  on  the  lot  Jane  had  been  "  specifically 
appropriated  "  to  that  pnrpose.  was  dismitised  by 
Baoon,  V.C.  (55  L.  T.  Bep.  N.  8.  165  ;  33  Ch.  Div. 
459).  Held  on  appeal,  (1)  that  the  annoonoement 
of  the  22nd  May  was  not  an  admission  of  assets 
which  gare  the  Dondholders  a  right  of  action  for 
money  had  and  receired  ;  (2)  that  the  10,0001. 
oould  not  be  considered  as  money  sent  on  behalf 
of  the  Government,  so  as  to  be  a  remittance  under 
the  contract  of  Oct.  1878,  and  to  have  been 
impressed  with  a  trnst  in  favoar  of  the  bond- 
holders.  (Henderson  r.  Bothechild.)   patje  98 

Kvw  tmstees — Appointment  of  separate  tmstoes  of 
P|Ui  of  trust  property — Old  trastees  continainrT- 
Conveyancing  Act,  1882,  s.  5  (1). — B.  D.,  by  dIh 
will  dated  in  1868,  gave  all  his  real  and  personal 
estate  to  foor  trustees  upon  trust  to  convert  and 
to  stand  poeseesed  of  50,0001.  part  thereof  npon 
the  trust  therein  mentioned  foe  the  benefit  of 
three  nieces  in  equal  sharei  for  their  res^eotire 
Utcs,  with  remainder  to  their  respective  children, 
and  to  stand  puesessed  of  the  residue  upon  other 
trusts  therein  mentioned.  One  of  the  oritfinal 
troBteea  retired  in  1885,  and  two  new  tmsteen 
were  appointed  in  his  place.  Another  of  the 
original  trustees  died  in  1886,  but  no  fresh 
appointment  bad  been  made  in  ner  place.  The 
existing  four  trustees  desired  to  appoint  separate 
tnutees  of  the  legaoy  of  50,0001.,  under  the  Con- 
Teyancing  Act  1882,  while  themselves  remaininir 
tnwtecs  of  the  rest  of  the  testator's  property  for 
the  remaining  purposes  of  his  will.  Held,  that  the 
■eotaon  only  contemplated  a  oase  where  all  or  some 
of  the  old  tmstees  were  retiring  or  ceasing  to  be 
tmstees,  and  it  was  difficult  to  get  new  trastees 
to  undertake  all  the  trust ;  and  that  it  gave 
no  power  to  create  a  separate  tmst  of  part 
of  tiie  property  when  the  old  tmstees  were  te 
oonturae  tnutee  the  nmaining  part.  (Savile  v. 
Cooper.)   907 

Befnsal  to  sne — ^Bight  of  cestui  qus  trust  to  sue — 
Special  oiroamstanfles. — By  his  will  a  testator 
appmnted  ezeontora,  and  bequeathed,  amongst 
otherlegaeiea,  themimoflO.OOOt.  toJ.  M.  J.M. 
■ettled  800M.,jpari  of  men  legacy,  npon  hie 
children,  and  E.  B.  and  J.  H.  were  appointed 
trasteee  of  the  settlement.  The  80001.  was  paid 
by  the  executors  of  the  testator's  will  to  £.  B., 
one  of  the  trastaee  of  the  setUemeat,  npon  hie  sole 
receipt,  and  the  same  was  8abBeqii<nt&  converted 
by  faun  to  his  own  nse.  He  absconded  and  was 
made  bankrapt,  and  a  tmstee  in  bankmptcy  was 
appointed.  An  action  was  then  oommenced  by 
CM.,  aao  of  the  children  of  J.  M.,  againat  the 
ezeontora  of  the  teetetor's  will,  and  also  against 
the  tmetee  in  bankmptoy  of  E.  B.  and  J.  H.  (inter 
alia)  to  recover  the  80001.  The  plaintiff  by  his 
■tateiiwnt  of  claim  alleged  that,  afthongh  he  bad 
nqnested  the  defendsjit  J.  H.  so  to  do,  sach 
defendant  had  refosed  to  take  or  oonour  in  any 
prooeedings  for  the  reooveo'  of  the  80001.  from  the 
estate  of  the  testetor,  or  from  his  executors.  A 
rammons  was  taken  oat  on  behalf  of  the  defen- 
dante,  the  exeentors  of  the  testetor,  asking  that 
the  aotion  mi^ht  be  dismissed  with  ooste  as 
uainst  tiiem,  on  the  ground  that  the  statement  of 
claiin  disclosed  no  reasonable  oanae  of  aotion 
■^auiBt  them.  Held,  that,  altbon^  a  mere 
refneal  to  ane  on  the  part  of  a  tnutee  did  not 
entitle  a  cestui  que  inttt  to  sue  in  hie  own  name, 
yet  the  einnunstancefl  of  this  oase  were  special 
enonirh  to  render  it  proper  that  he  should  bo  sue. 
Bat  held  that,  in  order  to  guard  against  a  mnlti- 
tode  of  aattone,  all  tbo  other  csrtuts  que  triut  must 


be  made  defendante  to  thii  aotion.  (Meldrum  r. 

Scorer.)   page  471 

Trastee  Act  1850,  s.  9i—Nev  tmstee — Vesting 
order — Person  of  unsound  mind— Jurindiction. — 
A  oootpany  was  incorporated  under  the  Joint 
Stock  Companies  Acto  1856  and  1857,  for  the  pur- 
poee  of  acquiring  and  improving  land.  M.  was 
the  seoretery  of  the  company.  In  1880  the  com- 
pany bought  an  estate  at  Kilburn  for  the  purpose 
of  laying  it  out  for  buildings  and  reselling  in  fate. 
This  estate  was,  for  convenience,  conveyed  to  M. 
without  any  declaration  of  tmst,  but  he  was 
admittedly  a  tmstee  for  the  company.  In  1886 
M.  was  attacked  with  softening  of  the  brain,  and 
became  unfit  to  transact  any  bnsinetifl.  The  evi- 
dence stetod  that  M.  was  suffering  from  softeninjf 
of  the  brain  and  general  paralysis  of  the  brain 
centres,  and  loss  <A  nerve  power,  and  that  he  was, 
and  always  wonld  be,  unable  to  attend  to  oc  com- 

firehend  any  bueinese,  but  that  he  was  not  a 
unatic  nor  of  unsound  mind.  The  company  sold 
the  greater  part  of  the  Kilbum  property  in  lote, 
but  only  a  few  of  the  lote  were  conveyed  to  the 
purchasers.  A  petition  was  presented  by  the 
company  to  the  High  Conrt  of  Justice  for  the 
appointment  of  a  new  tmstee  in  the  place  of  M., 
but  the  Court  directed  an  aotion  to  oe  brought. 
The  compauT  brought  an  action  claiming  a 
declaration  that  M.  was  a  trustee  of  the  Kilbnm 
property  for  the  company,  and  that  he  might  be 
removed  and  a  new  tmstee  appointed  in  his  place, 
and  for  a  vestii^r  order.  North,  J.  held  that  the 
court  oonld  make  an  order  removing  M.  from 
being  a  tmstee  and  appointing  a  new  one  in  hia 
place,  but  that  the  evidence  as  to  M.'s  ooudition 
was  so  similar  to  that  as  to  the  condition  of  the 
tmstee  in  Be  Dewhirtt  (55  L.  T.  Bep.  K.  8.  427 ; 
83  Ch.  Div.  4161  that  he  most  be  treated  as  being 
of  unsoand  mind  not  so  found,  and  the  vesting 
order  must  be  applied  for  in  lunacy.  Leave  was 
given  to  amend  the  former  petition,  which  had 
been  ordered  to  stand  over  for  that  purpose.  The 
briginal  petition  having  been  amended,  hj  in- 
tituling it  in  Lunacy  ae  well  as  in  the  Chracery 
Division  :  Held,  that  M.  was  a  person  of  unsound 
mind  within  the  definition  in  sect.  2  of  the  Tmstee 
Act  1850,  and  that  the  Lords  Justices  sitting  in 
Iiunaoy  had  juriediction  to  made  a  vesting  order 

under  eect.  8     the  Aot.  (Be  UaxtSn.)  241 

Veattng  order— Trustee  Aot  IBSO,  ae.  S2  and  84— 
Conve^anoing  Aot  1881,  s.  90  — Death  of  sole 
surviving  tmstee  without  personal  representative 
— Form  of  order. — The  sole  tmstee  appointed  by 
a  will  having  died  in  the  testetor's  lifetime,  tlic 
widow  took  out  administration  with  the  will 
annexed,  but  the  legal  estate  was  left  outstending 
in  the  teetator's  heiiess-at-law.  The  heiress-at- 
law  died  intestate,  and  no  administration  was 
taken  out  to  her  estete.  On  the  appointeient  of 
a  new  trnstee,  the  Court  made  an  order  that  the 
real  property,  sabject  to  the  tmste  of  the  will, 
should  vest  u  the  new  teustees  for  all  the  esteto 
of  the  teetatar's  beiress-at-law  therein  at  the  time 
of  her  death.   {Be  Williams*  Tnute.)   884 

VAGRANT  ACT  1824. 
Pretending  or  professing  to  tell  fortunes — Issuing 
a  circular — Intention  to  deceive  or  impose — Bcgne 
and  vagabond. — Sect.  4  of  5  Geo.  4,  c.  83,  enacte 
that  "  every  person  pretending  or  professing  to 
tell  fortunes,  or  using  any  subtle  oraft,  means,  or 
device,  by  palmistry  or  oUierwisCj  to  deceive  and 
impose  on  any  of  His  Majesty's  Bubiecte  .... 
and  being  subsequentiy  convicted  of  the  offenoe 
for  which  he  or  ahe  shall  have  been  so  appre- 
hended, shall  bedeemed  a  rogue  and  a  vagabond," 
The  issuing  of  a  circular  by  way  of  advertise- 
ment in  which  the  issuer  stetes  that,  on  being 
informed  of  the  dates  of  births  of  those  who  con- 
sult him,  he  will  (on  the  payment  of  money)  fore- 
cast their  tuture,  ia  a  pretence  or  profession  to 
tell  fortunes  within  the  above  section,  though  no 
money  is  received  by  him  and  the  future  of  any 
particular  person  is  not  told.    Ptot^  that  tli 

issuer  of  euoh  a  oironlar,  docs  not  BoUt 
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own  power  to  foretell  Uie  future  ia  not  ueoesBary 
to  BQbstuitiate  the  chaive,  mni  the  intent  to 
dsoeiTa  uid  imposa  rigaiij  be  inferred  from 
the  iaBoii^  of  mwli  cironlar.  (Penny,  Epp.,  t*. 
Hanson,  reap.)  page  235 

VENDOR  AND  PUECHA8EK. 

Conttaot — Stetute  of  Fraade — Memorandam  in  writ- 
inch-Mutoality  of  remecb^ — No  intereet  in  vendor 
attime  of  oontnot — Speoifio  pertnrmanoe. — In  order 
that  two  dootunente  may  be  oonnected  so  as  te  form 
a  memorandum  within  the  Statote  of  Franda,  it  ia 
not  neoessary  that  the  second  dooament  shoaM 
in  terma  refer  to  the  first :  the  reference  may  be 
a  matter  of  fair  and  reasonable  inference.  The 
pxinoiple  that  an  agreement  to  pnrohase  an  estate 
in  which  the  vendor  has  no  interest  is  not  binding 
on  the  parohaaet.  ia  not  applicable  where  the 
aoqniring  a  title  by  the  vendor  ie  an  essential 
part  of  the  agreement.  Bat,  tmribU,  if  the 
purchaser  withdraws  at  any  time  before  the 
vendor  has  entered  into  his  oontraot  with  the 
landowner,  the  vendor  cannot  enforce  apeoiflc  per- 
formanoe  against  the  pnrchaser.  (Wylson  v. 
Dmrn.)   192 

Contract  of  sale — Interest  payable  by  purchaser — 
Wilfnl  default  —  Deposit  of  money  in  bank. — A 
oontraot  for  sale  of  certain  leasehold  property 
contained  a  clause  that,  if  from  any  oanse  what- 
ever, "  except  the  wilfol  n^lect  or  defanlt  of  the 
vendors,"  the  completion  was  delayed  beyond  the 
15th  Feb.  1886,  the  purchaser  shonld  pay  interest 
on  the  balance  of  his  purchase  moneV  at  the  rate 
of  5  per  cent,  until  completion.  The  vendors 
owned  the  property  in  seven  undivided  shares, 
and  these  shares  were  inonmbered.  A  delay 
occurred  partly  in  oouBeqnence  of  the  insufficiency 
of  a  power  of  attorney,  given  by  a  mortgagee  who 
was  in  India,  to  effect  a  release  of  his  mortgage. 
The  pnTchaser  died  on  the  18th  March  1886.  On 
the  i5tb  Maroh  the  purohaaer's  soltcitors  offered 
to  place  the  purchase  money  on  deposit  in  joint 
names  at  a  bank  without  prejudice  to  any 
question  as  to  interest.  Hie  mon^  was  actually 
■o  deposited  on  the  10th  May.  The  purchase  waa 
completed  on  the  18th  Aug.  1886.  Held,  that 
there  had  been  no  such  "  wufnl  detenlt "  on  the 
part  of  the  vendors  between  the  ISth  Feb.  and 
18th  Hareh,  at  wblofa  date  the  death  of  the  vendor 
caused  delay,  as  to  absolve  the  purchaser  &om 
payment  of  interest,  and  that  the  appropria- 
tion of  the  poTobase  money  after  that  date 
mmld  not  prevent  his  beiiv  liable  far  interest, 
and  tiiat  werefore  interest  at  6  per  cent,  must 
be  paid  by  the  pnrohaser  from  the  15th  Feb. 
1886  till  the  date  of  completion.  (Jte  Bilqr  to 
Streatfleld.)    48 

Copyholds— Double  fine— Settled  Land  Act  1882.— 
A  testetor,  by  his  will,  devised  certain  copyhold 
property  to  a  trustee  upon  trust  to  pay  the  net 
rents  to  his  widow  for  life,  and  after  her  death 
the  property  was  given  to  the  children.  The 
testator  died  on  1^  7th  April  1885,  and  the  widow 
contracted,  under  tite  Settled  ImdA  Aet  1882,  to 
sell  the  copyholds.  The  trustees  had  not  been 
admitted,  but  the  lord  was  not  entitled  to  seize 
for  want  of  a  tenant.  The  lord  at  the  manor 
claimed  to  be  paid  the  fine  whieh  would  have 
been  payable  if  the  tmstees  had  been  admitted, 
in  addition  to  the  fine  payable  by  the  purchaser 
on  admittance.  Held,  that  the  lord  was  only 
entitled  to  the  fine  p»aUe  on  the  admittance  of 
the  purohaser.  (Be  Naylor  and  Spe&dla's 
Oontraot.)  132 

Easement — Implied  grant — Eqniteble  owner— Con- 
veyancing and  Law  of  Property  Act  1881. — The 
owner  of  two  pieces  of  land,  on  one  of  which  some 
houses  had  recently  been  erected  oontaiaing 
windows  overlooking  the  other  piece  of  land 
(which  was  vacant),  contracted  to  sell  the  vacant 
piece  to  the  defendant  without  reserving  any 
righte  as  to  light  coming  to  the  windows  of 
the  adjacent  houses.  He  subsequently  sold  the 
houes  to  the  phuntiff .  The  sale  to  the  plaintiff 
was  oompleted  by  otmreyanoe  prior  in  date  to  that 


of  the  piece  of  land  to  the  defendant.  The  plain- 
tiff contended  that  by  virtue  of  his  conveyance 
he  was  entitled  to  a  right  of  light  over  the  vacant 
land  aa  against  the  dmendant.  Held,  that,  as  at 
the  date  of  the  conveyance  to  the  pl^tiS  the 
vendor  was  not  the  equitable  owner  of  the  vacant 
land,  which  he  bad  contracted  to  sell  to  the 
defendant,  no  grant  of  light  by  him  would  be 
implied  ;  and  that,  therefore,  the  maxim  that  "  a 
grantor  cannot  derogate  from  his  own  grant "  did 
not  apply.   (Beddington  v.  Atlee.)  page  514 

Failure  of  purchaser  to  complete— Want  of  title  in 
vendor — Action  for  return  of  deporit. — Flaintifl 
contracted,  in  Nov.  1882,  to  purchase  fre^iolds 
from  defendaute  subject  to  a  condition  that  his 
deposit  money  aboold  be  forfeited  on  failure  of 
the  plaintiff  to  cany  out  the  contract,  naintiff 
accepted  the  titie,  but,  being  unable  to  find  the 
balance  of  his  purchase  money,  the  defendanta 
determined  the  contract  and  forfeited  pUuntiff's 
deposit.  In  IJan.  1885  defendaute  contracted  for 
a  resale  of  the  proper^,  and  in  Jan.  1886  it  was 
held,  on  a  mmnons  nnder  tiie  Vendor  and  Par* 
chaser  Act  1874,  that  the  defendants  had  no 
title.  In  July  1886  plaintiff  brought  an  action  to 
recover  his  deposit,  on  the  ground  of  mutual 
mistake  and  failure  of  consideraticu.  Held,  that 
plaintiff  was  not  entitled  to  recover.  (Soper  «. 
Arnold.)   280 

Lia  pendens  —  Creditor's  suit  —  Purohaser  from 
devisee — Priorily .  — ^Where  debte  are  charged  upon 
a  tostetor's  real  eotete,  a  creditor's  suit  to  ad- 
minister real  and  personal  estate  is  a  Ii'xpendens, 
which,  when  registered,  gives  the  plaintiff^priorify 
over  a  porchasor  or  mortgagee  from  anv  defendant 
entitled  to  real  eeteto  under  the  will.  There  ia  an 
exception  where  the  defendant  is  in  such  a  position 
that  the  purchaser  has  a  right  to  suppose  he  is 
selling  or  mortesging  for  the  purpose  of  paying 
the  testetor'a  debts.  The  statute  3  &  4  Will.  4, 
0.  104,  makes  debts  an  inchoate,  not  an  actual 
charge  before  degree.   (Price  v.  Piice.)  843 

Mortgage— Sale  by  mortg^e  uu'ler  power— Joint 
account  declaration —  Separate  assignment  of 
shares  of  mortgan  monoy — ^Apportionment  of 
purchase  money.— I^perty  waa  mortgaged  to  A. 
and  B.  te  secure  money  advanced  by  them  out  of 
moneys  belonging  to  them  upon  a  joint  account. 
The  nuntgage  deed  oontained  a  declaration  tiiat, 
on  any  sue  under  the  power  of  sale  thereinbefwe 
eontauied,  the  receipt  or  receipts  in  writing  d  A. 
and  6.,  or  the  survivor  of  them,  or  the  executors 
or  administiatora  of  such  survivor,  their,  her,  or 
his  assigns,  should  be  sufficient  discharges  to  the 
pnrtjuwera  for  the  mon^  therein  respectively 
expremed  to  be  received,  and  that  such  pnrchaser 
should  not  be  concerned  to  see  to  the  applioation 
of  hie  or  their  purchase  money,  or  be  answerable 
for  any  loss  or  misapplication  thereof.  The  deed 
eigo  contained  a  declaration  that  the  power  ttf 
sale  might  be  exercised  by  any  person  or  pereons 
who  for  the  time  being  should  be  entitled  to 
receive  and  give  a  distmar^  for  the  moneys  for 
the  time  being  due  and  owing  on  the  mortgage. 
By  a  memorandum  it  was  declared  that  the  sum 
advanoed  belonged  to  A.  and  B.  in  certain  specified 
proportions.  Some  time  afterwards  A.  and  B. 
assigned  their  shares  separately  to  two  different 
sete  of  trustees.  Subsequentiy  the  two  aeto  of 
trustees,  in  exercise  of  the  power  of  sale  in  the 
mortgage,  offered  part  of  the  mortgaged  property 
for  mle  by  auction.  The  purohaser  of  one  lot 
required  a  statement,  on  the  faoe  of  his  convey- 
ance, of  tiie  exact  amount  due  to  the  two  sete  of 
trustees  respectively,  and  also  that  the  purchase 
money  should  be  apportioned  pro  rafif  oetween 
them.  He  also  required  that  each  set  of  tiustees 
should  give  a  separate  receipt  for  their  share  of 
purchase  money.  The  purchaser  contended  that, 
ae  he  Iwd  distinct  notioe  of  two  distinct  aeto  of 
trusts,  it  was  his  duty  to  see  that  the  purohase 
money,  as  ^st  money,  was  not  bletned,  but 
properly  divided  between  the  different  eete  of 
trustees.  Kay,  J.  held  that  the  ra^diase  money 
did  not  represent  the  f^'^'^'f^^^^^^^^^^ 
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prise  pnyable  to  the  persona  in  whom  tiie  power 
of  akle  waa  Tested  ;  uid  that  the  joint  reoefpt  of 
the  Tendors  would  be  a  good  duoharge  for  the 
purchase  money,  withont  any  apportionment 
thereof:  (54  L.  T.  Bep.  N.  B.  750.)  Held,  on 
^tpeal,  that  the  judgment  of  Kay,  J.  mnst  be 
affirmeid — per  Ootton,  L.J.,  beoanse  tiie  appellant, 
the  parahaser,  had  not  properly  broneht  the 
natter  before  the  Conrt  of  AppMl ;  per  Idndley 
and  Lopea,  L.JJ.  on  the  uune  norind  as  that 
stated  hy  Kay,  J.  (Be  Fuker  aiid  Beech's  Con- 
tract.) page  95 

SpeoiGc  performance — Covenant  to  exeoate  "dis- 
entailing- or  other  aeenrance" — Tenant  in  taU — 
Base  fee— Deed  to  enlarge  into  fee  simple. — In 
1871  H.  L.  S.,  the  tenant  in  tail  in  remainder  of  a 
certain  farm,  of  which  his  father  M.  S.  waa  tenant 
for  life,  executed  a  deed,  which  had  the  effect  of 
cosTerting  his  estate  into  a  base  fee,  as  his  father 
refused  to  concnt  in  it.  In  1874  M.  L.  S.  agreed 
with  B.  for  the  sole  to  him  of  the  farm,  but  H.  8, 
again  refused  to  cononr,  and  B.  obtained  only  a 
base  fee  by  paying  off  certain  mortgagees  from 
M.  L.  S.,  and  taking  oonreyance  from  them.  By 
a  deed  of  1875  M.  L.  8.  and  his  brother  W.  P.  B.  3. 
(who  was  interested  in  remainder)  ae  to  all  their 
estates  and  interests,  rights,  and  titles  in  the 
farm,  granted  the  same  to  B.  in  fee,  and  jointly 
and  severoUy  ooTenonted  with  B.  to  "  exeoate 
every  snch  disentailing  or  other  aasnranoe,  and 
do  every  snch  thing  for  the  farther  or  more 
perfeotly  aMnring  all  or  any  the  said  premiaes 
to  the  use  of  B.,  his  heirs  and  aesigiui,"  as  tihonld 
be  reasonably  reqaired.  On  the  death  otIS.  S., 
the  tenant  for  life,  B.  required  M.  L.  8.  to  execute 
a  disentailing  assurance  so  aa  to  enlarge  the  base 
fee  into  a  fee  simple,  and,  on  his  refusal,  biAoa'ht 
an  Mtitni  for  the  raeoiflo  parfomuuioe  of  tba 
eovenant.  Held,  that  the  required  deed  must  be 
exeoated,  in  pumuuioe  of  tiie  ez^ew  terns  of  the 
oomumts  in  the  deed  of  1875.  (Buikea  v.  Ssull.)  81 

TOLUNTABY  GIFT. 

Beligious  preaaure— Independent  advioe— Continu- 
isg  influence  —  LaohM — Aoquieaoence. — In  1870 
the  plaintiff  became  a  member  of  a  (diaritable 
■isterhood,  and  took  tows  of  povnt^  and  of 
ahacdnte  obedience  to  the  miperior.  The  tow  of 
porerty  enjoined  the  giving  up  of  all  property, 
Dot  iK>t  necessarily  to  the  sisterhood  or  for 
charity.  Before  becoming  a  member  the  plaintiff 
had  thoronghly  considered  the  rules,  and  advised 
with  her  friends,  and  she  deliberately  decided  for 
herself,. and  made  known  her  desire  to  devote  all 
har  ptHport^  to  the  work.  After  entering  the 
sisterhood,  from  which  time  any  seeking  adrioe 
from  externa  was  forbidden,  the  plaintiff  from  time 
totime  handed  over  her  income  to  the  sni>erior  and 
tiauferred  to  her  all  the  capital  of  which  she  had 
power  to  dispose  inter  viw$,  and  also  made  a  will 
in  bvonr  of  the  saperior,  all  those  gifts  being  for 
the  work  of  the  sisterhood.  The  plaintiff  left  the 
nsterhood  in  1879,  and  brought  an  action  against 
the  superior  to  recover  the  greater  part  of  her 
property  ss  obtained  by  nndne  religions  inllnenae. 
iTieire  was  no  evidence  of  any  speoiflo  acts  of 
undne  Inllnenoe  inducing  the  particular  gifts. 
Held,  that  the  various  gifts  were  mere  ministerial 
acfa  to  perfect  an  incomplete  gil't  already  made 
deliberately,  and  while  the  plaintiff  had  oompetent 
independent  advice ;  that  snch  ministerial  acts 
did  not  demand  any  exercise  of  personal  will,  nor, 
therefore,  necesutate  the  proof  that  they  were  the 
result  of  unbiassed  intention,  and  that  the  charge 
<tf  undue  influence  failed.  Shortly  after  leaving 
the  sisterhood  the  plaintiff  had  intimated  to  the 
superior  her  decision  not  to  reclaim  her  property. 
The  action  was  brought  in  1885,  at  which  time 
some  of  the  property  was  etiU  in  specie,  the  rest 
having  been  spent  on  the  work  of  tne  sisterhood. 
H'ld,  as  to  the  property  still  in  specie,  that  the 
plaintiff's  intimation  did  not  amonnt  to  a  release, 
and  that  if  the  charge  of  nndne  influence  had  been 
estaUished  she  would  not  have  been  bound  by 
laehei.  As  to  the  gifts  (rfoaah  from  time  to  time, 


Held,  that  the  plaintiff  was  in  any  ease  bound  by 
aoquiesoence.   (Allcard  v.  Skinner.)   pagn  16i 

WATEEWOBKS  COMPANY.  . 

Ko  power  of  sale  —  Proceeds  of  land  taken  by 
Metropolitan  Board  of  Works — Payment  into  court 
— Payment  out  —  Beinvestment  —  Lands  Clansss 
Consolidaidon  Act  1845. — Where  the  Metropolitan 
Board  of  Works  took  under  the  Metropolitan 
Bridges  Act  1881,  incorporating  the  lands  ClwiRes 
Consolidation  Act  1845,  land  from  a  waterworks 
oompany,  forming  part  of  their  pipe  track,  and 
belonging  to  the  oompany  absolutely  in  fee  simple 
(the  oompany  having  no  power  of  sole),  snd  paid 
the  purchase  money  into  court ;  on  petition  to 
pay  the  purchase  money  to  the  company :  Held, 
that  the  money  was  proparly  paid  into  court. 
H^d  also,  that  it  was  not  necessary  to  reinvest 
the  money  in  land,  and  that  the  company  was 
abaolnte^  entitled  to  the  money.  (Bs  The  Chelsea 
Waterworks  Company.)   421 

wnj*. 

Charitable  gift— Necessity  for  scheme.— A  testator 
by  a  oodi^  to  his  will  gave  "  to  General  W.  B. 
the  sum  of  40001.  for  the  spread  of  the  Gospel." 
He  also  bequeathed  to  W.  B.  *'  for  the  spread  of 
the  Gospel  ^'  50  per  cent,  of  the  balance  of  his 
yearly  income  after  providing  for  an  annuity  and 
various  legacies.  The  question  was  raised  whether 
the  sum  of  40001.,  and  the  moie^of  surplus  inocme, 
should  be  paid  simply  to  W.  B.,  who  was  super- 
intendent-general of  a  body  known  as  the  "  Salra- 
tion  Army,"  or  whether  it  was  necessary  that  a 
scheme  for  the  application  of  the  property  should 
be  settled  by  the  court.  Evidence  was  adduced 
showing  that  the  general  property  of  the  Salvation 
Army  was  intrusted  solely  to  W.  B.,  in  accordance 
with  a  deed-poll  executed  by  him,  and  that  its 
affairs  were  managed  upon  a  strict  and  systomatio 
plan.  Held,  that  no  scheme  was  ueoessuy,  as 
the  testator's  evident  intention  was  that  the  m<niey 
should  be  paid  to  W.  B.  directiy,  and  he  did  not 
contemplate  the  establishment  of  any  permanent 
tmst.   (ilfl  Lea ;  Lea  «.  Cooke.)   4B2 

Codicil  —  Construction  —  Absolute  gift,  or  life 
interest  with  power  of  disposition  — "  Bemain 
nndiaposed  of.  —By  his  will  a  testator  mTe  all 
the  residue  of  his  estate  and  effects  to  oiawife 
"  absolutely."  By  a  oodioil  to  his  will  he  revoked 
that  gift,  and,  after  making  a  specific  gift,  gave 
his  residue  to  his  wife  "  for  her  own  absolute  use 
and  benefit  and  disposal ; "  bntCwithont  prejndioe 
to  the  absolute  power  of  disposal  by  bis  wife  of  all 
the  said  residue)  in  oase  at  her  decease  any  part 
thereof  should  "remain  undisposed  of  "  by  her,  he 

g.ve  the  same  to  two  other  persons  equally  an 
nants  in  common,  sabjeot  to  the  payment  by 
them  of  his  wife's  debts  and  funeral  expenses. 
Held,  that  the  testator's  wife  took  a  life  interest 
in  the  residue,  with  a  power  of  disposition  by  act 
tutor  vivot,  but  not  by  will.  (Jte  Founder; 
Willianav.  Founder.)  1(M 

Constmotion— Bequest  of  business — Proviso  that  on 
death  al  legatees  thmr  shores  should  go  to  their 
next  of  kin.— J.  C.  bv  his  will,  dated  the  19th 
March  1877,  jra-ve  and  bequeathed  his  leasehold 
messuage  in  W.-road,  and  also  all  theplont,  stock- 
in-trade,  fixtures,  and  utensils  of  trade,  and  the 
goodwill  at  the  trade  or  business  of  tyreamith 
carried  on  on  the  said  premises,  but  not  including 
Uiebook-debte  owing  at  the  testator's  deaeaae,unto 
his  three  sons,  J.  C.,  W.  C,  and  T.  C.  iu  equal 
shares,  provided  that  upon  the  death  of  either  of 
them  the  said  J.  C,  W.  C,  and  T.  C.  (whether  in 
the  testetor's  lifetime  or  after  bis  decease)  the 
shore  or  shares  of  him  or  them  so  dying  of  and  in 
the  said  leasehold  messuage,  plant,  stock-in- 
trade,  &o.,  should  go  to  his  or  their  next  of  kin 
acoording  to  the  Statutes  of  Distribution.  The 
testator  died  on  the  21st  March  1877.  The  three 
sons  purchased  the  book-debte  from  the  testator's 
estate  and  oanied  on  the  business  in  psrtnerahip  , 
until  the  year  1886,  dnrli^.  j^^ti^l^,^ 


Ixxxriii— liidax.1 


THE  LAW  TIMES. 


[Oot.  IS,  1887. 


SrBJECTS  OF  CASES. 


lonely  inoreasecl  the  valce  of  the  stook-in-trade, 
and  bad  pncohased  additional  leasehold  prenuBeB 
for  the  bndneM.  In  1886  T.  C.  agreed  to  poxohase 
the  ghare  of  W.  C.  in  the  baBiness  for  45001. 
Held,  on  a  speoial  case  ateted  for  the  opinion  of 
the  conrt,  that  W.  G.  bad  a  right  to  receive  the 
vbole  of  the  pnrohase  money,  and  it  was  not 
neoeBHary  to  set  apart  any  part  thereof  for  the 
perBonB  who  mirht  be  nltunately  entitled  under 
the  gift  to  the  next  of  kin.  (Connolly  r. 
Connolhr.)  page  3M 

Constmonon — "Children  and  grandchildren." —  A 
tentator  by  his  will  made  the  29tb  Sept.  1881  gave 
bia  reaidnary  real  and  penional  estate  to  his 
ezeoators  upon  trust  for  sale,  and  to  diyide  the 
pxoooodfl  into  nix  equal  abarea,  and  to  pay  one  of 
iraoh  eqoal  sixth  shMrea  nnto  and  equally  between 
"all  the  flhildrec  "  of  bis  late  brother  James 
Smith  "who  shall  be  living  at  my  death,"  and  to 
pay  one  other  of  such  sixtii  shares  nnto  and 
equally  between  "all  the  children"  ei  kia  late 
brother  William  Smith  "  who  shaJl  be  living  at 
my  death,"  and  to  pay  one  other  of  such  eixth 
BnareB  unto  and  equally  oetween  ' '  all  the  children' ' 
of  his  late  aister  Barbara  Hnmpbr^  "  who  shall 
be  living  at  my  death,"  and  the  other  thzee-sixthB 
he  gave  in  the  some  terms  to  the  children  of  three 
other  deceased  persons  therein  named.  Testator 
died  on  the  18th  Jan.  1866.  No  children  of  Barbara 
were  alive  at  the  date  of  the  will  or  deafii,  but  two 
grandohildred  of  Barbara,  the  children  of  Stephen 
Humphrey,  who  died  in  1874,  were  alive  at  Doth 
dates.  The  testator  was  present  at  the  funeral  of 
Stephen  and  knew  all  the  faots.  On  originating 
summons :  Held,  that  the  two  grandchildren  of 
Barbara  were  entitled  to  the  one-sixth  ahare  given 
by  the  will  of  the  testator  to  the  obilden  of 
Barbara.  (i£eH.  Smith;  Lordv.Hayward.)  678 

—  Contingent  remainder  or  exeontory  devise 
— Uaintenanoe  clause  —  Intention.  —  A  testator 
who  died  before  the  Contiugent  Bemaiuders 
Act  1877  devised  a  freehold  estate  to  S.  for  life, 
and  after  her  death,  on  l^al  limitations,  to  her 
children  who  should  attain  twenty-one,  as  tenants 
in  common,  with  clauses  for  maintenance  of  any 
minor  "actually  or  presumptively  entitled,"  and 
for  accumulation.  Some  of  S.'s  children  had  not 
attained  twenty-one  at  her  death.  Held,  that  the 
limitations  to  S.'s  children  must  be  construed  as 
executory  devises,  not  contingent  renmindera,  and 
did  not  fail  as  to  those  under  twaai^-ona  by  the 
failure  of  the  particular  estate.  (Re  Bourne; 
I^mer  v.  Horpley.)   388 

 Direction  to  carry  on  business  of  testator — 

Employment  of  capital. — In  1678  W.  B.  devised 
and  bequeathed  bis  real  and  residuary  personal 
estate  upon  trust  to  permit  his  wife  to  carry  on 
hia  business  during  widowhof>d,  and  to  employ 
therein  ai^  °SPi^  aaiphi^  by  the  testator  at 
loM  death,  w.  B.  died  in  1879,  having  smce  1865 
carried  on  the  business  of  a  licensed  victualler  on 
freehold  premisee,  known  as  the  W.  hotel.  The 
fee  simple  of  the  hotel  belonged  to  A.  B^  W.  B.'s 
father.  In  1876  A.  B.  gave  and  devised  his  real 
and  leasehold  estates,  including  the  hotel,  to 
tnuteea  upon  trust  to  pay  the  expenses  of  repairs 
and  insurance,  and  the  expenses  incidental  to  the 
management  of  the  property  and  the  collection  of 
renta,  and  to  pay  out  of  the  rents  and  profits 
certain  annuities,  and  to  permit  hia  wife  to  occupy 
the  house  in  which  be  died  rent  free,  or  in  default 
any  other  house  which  he  might  die  pmseBsed  of 
not  exceeding  in  yearly  rent  201.,  and  he  directed 
hia  tmataea  to  stand  ponessed  of  his  said  real  and 
leasehold  estatea  in  tmst  for  his  son  W.  B. 
abaolutelv.  After  the  death  of  A.  B.  in  1876,  W.  B. 
continued  in  possession  of  the  hotel  as  before,  and 
on  his  death  his  widow  continaed  to  carry  on 
business  there,  tn  1886  the  widow  was  adjudged 
bankrupt.  The  annual  charges  created  by  tne  will 
of  A.  B.  were  still  enbaisti^.  Held,  that  W.  B. 
was  not  entitled  to  possession  under  the  will  of 
A,  B. ,  and  that  the  hotel  was  not  capital  emplt^ed 
by  him  in  bis  business,  and  oonseqnently  md  not 
pass  to  the  tmatee  in  bankruptt^y  of  the  widow.. 
(AeBriBley;  Fl«miiv  v.  Brial^.)   853 


Construction— Establish  bis  right— Eifeot  of  wrder  for 
administration. — H.  by  bis  will,  after  giving  cer- 
tain legacies,  gave,  devised,  and  beqneatiied  all  the 
residue  of  his  property,  both  reu  and  personal, 
in  the  following  words:  "  TTnto  such  person  or 
persons  who  shall,  within  one  year  from  my  death, 
establish  bis,  her,  or  their  right  or  title  thereto, 
either  as  my  heir-at-law  or  as  my  next  of  Idn, 
according  to  the  statutes  for  the  distribution  of 
the  personal  estates  of  intestates,  and  in  default 
thereof  "  to  certain  peratms  therein  named.  The 
testator  died  on  the  27th  Dec.  1888.  On  the  17th 
Hay  IG^  judgment  was  given  in  an  administra- 
tion action,  brought  by  one  of  the  named  l^atees  ; 
an  inquiry  was  directed  who  were  the  heir-at-law 
and  next  of  kin  of  the  testator.  The  certificate 
in  answer  to  this  Inqnirv  was  made  in  July  1885, 
and  found  that  A.  £.  T.  and  H.  U.  B.  were  the 
testator's  next  of  kin,  but,  in  answer  to  an 
inquiry  directed  by  a  farther  order,  that  they  bad 
not  estaUished  their  olainu  within  a  year  from 
the  testator's  death.  It  appeared  that  A.  E.  T. 
and  H.  M.  B.  had  not  themselves  made  any  claim 
within  the  year,  but  a  pedigree  which  showed 
their  right  nad  been  made  an  exhibit  to  an  affi- 
^vit  filed  by  another  claimant  within  the  year. 
Held,  that  establishing  the  right  was  part  of  the 
description  in  the  will  of  the  person  to  take,  and 
that  A.  E.  T.  and  H.  M.  B.  could  not  be  said  to 
have  established  their  right  merely  because  there 
was  evidence  before  the  court  from  which  it 
might  have  been  inferred,  and  that  the  existence 
of  an  administration  action  was  not  equivalent  to 
a  compliance  with  the  ocmdition.  {Re  Hartley  ; 
Stedman  v.  Donster.)   page  562 

 Gift  of  fond  to  married  woman— Bestraint  on 

anticipation.— A  testator  having  a  general  power 
of  appointment  over  a  settled  fund,  after  making 
appointments  in  respect  of  specific  parts  thereof, 
appointed  that  all  the  residue  thereof  should  "  go 
and  be  held  -apoB  tiiM  following  trusts,  namely,  aa 
to  one-fourth  ahare  thereof,  upon  trust  for  my 
daughter  X.  abaolntely  for  her  sole  and  separate 
use,  independently  of  marital  control,  and  without 

Stwer  of  anticipation  daring  aiur  oovertnre." 
eld,  that  the  one-foorth  shue  of  xendaa  ooold 
not  belpaid  to  X.,  bnt  must  be  retained  by  the 
trustees  of  the  settlement  during  her  oovertare, 
and  that  ^e  income  onlv  mast  be  paid  to  her  as  it 
accrued  due.  Semble,  toat  X.  oould  diapoae  of  the 
pnmeriT  by  will,  bat  not  by  dead.  (Be  Qny'a 

Setuamsnt;  Aeaaon  v.  Oreenwood.)   350 

 Gift  of  lease  of  house — Freehold  house  oeeupied 

by  tef^intor. — A  tesbitor  by  his  will  gave  to  hit 
wife  "  the  lease  "  of  the  dwelling-house  in  which 
he  should  reside  at  the  time  of  his  deoeaae.  At  the 
date  of  his  will  he  was  living  in  a  leasehold  house, 
but  he  subsequently  sublet  it,  and  bonght  a  free- 
hold residence,  which  he  lived  in  until  hia  death. 
Held,  that  the  freehold  house  in  which  the  testator 
was  residing  at  the  time  of  his  deatii  did  not  pass 
to  the  widow  under  the  gift  of  the  leaae  of  his 
dwelling-house.  (SsKnight;  Knightv.Borgesa.)...  63l> 

 Gift  till  death  or  remarriage  followed  by  gift 

over  to  a  class  living  at  death — Time  of  ascertain- 
ing class — Implication. — Testator  directed  hia 
trustees  to  p^  the  income  of  a  certain  sum  of 
money  to  A.  B.,  the  widow  of  W.  B.,  for  life,  or 
until  she  shonld  marry  again,  and  from  and  im- 
mediately after  her  death  or  remarriage  to  pay 
and  divide  tbe  said  sum  equally  between  all  the 
children  of  A.  B.  andW.  B.  living  at  the  death  of 
their  motiier  and  the  issue  of  deceased  children, 
such  issn<>  to  take  their  parents'  share.  Held, 
that  the  class  must  be  ascertained  upon  the  mar- 
ryii^  again  of  the  widow.   {Re  Tucker ;  Bowohier 

V.  Glor^n.)   H8 

 Gift  to  a  class  on  attaining  age  of  twenty*flve 

— Bemoteness — Vesting. — Testatoix  deviaea  and 
bequeathed  her  residuarr  estate  npon  trust  for 
conversion,  and  directed  ner  trustees  to  hold  the 
same  as  to  one  moiety  upon  trust  for  the  benefit 
of  ^e  children  of  her  nephew  W.  H.  to  be  vested 
intereats  in  them  in  the  oaoe  of  sons  on  their 
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IB  ibeeiMctf  dkofrliten  on  their  attaining  th»t  »ge, 
or  mUTTing  under  that  age,  and  the  will  oontained 
powers  of  maintenance  and  advancement,  and 
in  CMC  all  the  oliUdren  of  her  said  nephew  Bnonld 
die  withont  taking  a  Tested  interest  as  foresaid, 
she  directed  snch  moiety  to  be  divided  among  the 
percons  entitled  to  the  other  moielr.  At  the  date 
of  the  aotion  W.  H.  had  seven  children,  all  in&nte 
and  unmarried,  of  whom  foor  were  born  in  the 
lifetime  of  the  testatrix,  and  three  afterwards. 
The  eldest  daoghter  married  after  the  date  of  the 
■etion.  Held,  solelv  npoii  the  aathority  of  SlUott 
T.  SUioU  (12  Si.  376),  that  the  gift  was  not  void  for 
remoteness,  Uiat  those  children  only  were  entitled 
who  were  living  at  the  death  of  the  testatrix,  and 
thst  they  did  not  take  vested  intereste  nntil 
attaining  the  age  of  twen^-flve,  or  in  the  oase  of 
daoghters  marrying  onder  that  age.  (fie  Coppard ; 

Howlettv.  HodjBon.)   pag»  593 

CoMtrnction — Gift  to  a  peer— lapse. —W.,  bv  his 
will,  twqoflathed  "  to  Lofd  Bherbcnne  and  hii  heln 
my  Oliver  Cromwell  Cap,  preeented  to  oar  common 
anosetresi,  A.  B.,  for  an  heirloom."  The  testator 
made  five  oodislls  to  his  will,  by  the  last  of  whioh 
he  beqoeathed  to  his  servant,  C.  B.,  all  hi*  silver 
sod  plated  articles,  jewellery,  and  all  other  the 
coutenta  of  hie  dwelung-honee  which  might  be  in 
or  about  the  eame  at  the  time  of  his  decease,  and 
which  were  not  otherwise  speoi&oally  disposed  of 
liy  his  said  will,  except  money,  seonnties  for 
money,  and  eerip,  or  other  documents  relating  to 
investments.  Tne  Lord  Sherborne  who  held  uiat 
title  at  the  date  of  the  will  died  in  March  1883. 
The  fifth  oodioil  was  axecnted  in  July  1883.  The 
testator  died  in  Ang.  1881.  Held,  that  the  gift  to 
Lord  Sberbome  mnst  be  construed  to  mean  the 
Lord  Sherborne  at  the  date  of  the  will ;  that, 
therefore,  the  bequest  of  the  cup  lapsed,  and  that 
it  passed  under  the  fifth  oodioil  to  C.  B.  (fie 
Whcnwood  ;  Ogle  v.  Lord  Sherborne.)    71 

— IntestaoT^"  Then."  to  what  period  xefecNd.— 
Testator  beaneathed  his  restdaary  personal  eetate 
upon  tmst  for  his  aunt  for  life,  and  from  and 
titer  her  decease  for  all  the  children  of  his  uncle, 
"sod  the  lawful  iiaoe  of  enoh<^  them  ae  msybe 
then  dead."  The  annt  and  aU  the  children  of  the 
testator's  uncle  died  in  tiie  testator's  lifetime,  but 
ate  of  such  children  died  after  the  tenant  for  life, 
leaviiw  isBTte  who  snrvived  the  testator.  Held, 
tint  the  word  "then"  refwredto  the  deathof  the 
toant  for  life,  and  that  onuaqueutty  there  waa  an 
inteeta^.   (ile  BGIdb;  Oveattf.  H^aham.) ...  8S2 

—  I^aoy  to  tmetees  for  services  —  Perfonn- 
inee  bj^  depn^y— Bight  to  legacy. — A  testetor 
bv  his  will  Mtpointed  two  tmsteeB,  and  directed  that 
aU  moneys  one  to  him  should  be  collected  and  placed 
to  his  trustees'  aooonnt  at  a  oertein  bank,  upon 
certain  trusts.  The  testator  gave  to  his  trustees 
alegacycrf251.  per  annum  "  eaeh  for  their  servioes 
and  odllecting  of  rents,"  &o.  He  also  directed 
that,  should  either  of  the  truetees  die,  another  was 
to  be  appointed  to  fill  the  office  at  the  same  salary 
that  had  hitherto  been  paid.  The  testators'! 
estate  consisted  chiefly  of  nnmeroos  houses  pro- 
ducing a  large  annual  rental.  After  the  iestator'R 
death  the  rents  of  the  houses  were  not  collected 
by  tiis  trustees  personalfy,  but  tiiey  ainK>hited 
Bgents  to  collect  such  rents  and  manage  toe  pro> 
perty,  to  whom  they  paid  a  otmimission  of  5  per 
cent,  on  the  rents  coUeoted,  amounting  to  abont  80t. 
per  annum.  Held,  that  the  legacy  to  the  trustees 
wu  a  l^taoy  for  eerrioes  to  be  rendered  by  them 
personally,  and  that,  ae  they  bad-  not  performed 
such  eerrioes,  they  had  no  right  to  the  Iwacy ; 
but  that  tiie  trustees  were  entitled  to  be  alLnred 
the  charges  of  tite  agents  employed  by  them. 
(Be  HuflMt ;  Jones  «.  Mason.)  ...  68S 

 Striking  out  names,— A  testatrix  gave  all  her 

personal  estate  to  her  sisters  Mary,  Sarah,  and 
Ann  upon  trust  to  invest  anJ  pay  the  income  to 
her  aaid  sitters  in  eanal  shares  during  their  lives, 
withtbenefit  of  survivorship,  and  afterlthe  death 
of  the  sorviTor,  in  ease  any  of  her  nephews 
D.  W.  S.  and  B.  O.  S.  and  her  uece  M.  A.  S.  should 
be  then  Hring,  she  gare  her  personal  estate  to 
< 


T.  B.  and  J.  upon  tmst  to  tmtsfertthe  soma 
invested  ae  aforesaid  and  all  interest  unto  the 
said  D.  W.  S.,  B.  O.  S.,  and  M.  A.  S.  in  equal 
shares  and  proportions ;  and  if  but  one  of  them 
should  be  tnen  living,  then  the  whole  of  such 
principal  sums,  in.,  to  be  paidor  assigned  to  such 
one,  his  or  her  exeoutors,  adntinis&ators,  and 
assigns  absolately.  But  in  oase  of  the  death  of 
the  testatrix's  said  nephews  and  niece,  leaving 
either  of  her  said  sisters  surviving,  the  testatrix 
gave  and  bequeathed  all  the  said  principal 
sums,  &c.,  and  all  other  her  estate  onto  the  sur- 
vivor of  her  said  sietere  absolutely.  The  testatrix 
made  a  codicil,  whereby  she  requested  "ellnames 
of  T.  R.  J.,  and  of  D.  W.  S.,  B.  O.  S.,  and 
M,  A,  8.,  and  any  other  of  her  friends  except  her 
three  sisters,  to  be  considered  the  same  as  if 
omitted  from  her  will."  Held,  that  the  omission 
of  these  names  did  not  strike  out  the  gift  of  the 
capital  to  the  sorviving  sister,  who  took  absolutely. 
(Stephenson  v.  Stephenwm.)   pojie  75 

Gift  of  fund  to  married  woman — Beetraint  upon 
anticipation.— A  testator  in  pnrsnanoe  of  a  power 
of  appointment  over  oertun  settlement  rands, 
appointed  one*fourth  the  residue  of  the  funds 
upon  trust  fbr  bis  daaghter  "  absolntelj  tta  hat 
sole  and  separate  use  iDdepeiidently  of  marital 
control,  md  without  power  of  sntioipatlon  during 
oovertore."  The  di^:hter  was  married  at  the 
time  ai  the  testator's  death.  Held,  that  notwith- 
standing tiie  words  of  absolnte  gift,  the  one* 
fourth  share  could  not  be  paid  to  the  daughter, 
but  must  be  retained  by  the  trustees  <h  the 
settlement  daring  her  oovertore,  and  the  inoome 
paid  to  her  as  it  aocraed  due.  (Be  Grey'e  Settle* 
ments ;  Aoason  v.  Qreenwood.)   47 

Gift  of  rents  and  inoome— Life  or  absolute  interest— 
Contrary  intention.— Testator  by  his  will,  made  in 
March  1874,  gave  a  legacy  of  lOOt.  to  his  wife 
for  her  present  wants,  and  for  housekeeping 
expenses,  and  appointed  her  sole  executrix ;  and 
he  gave,  devisecT  and  bequeathed  the  rents  and 
inoome  <«  all  his  freehold,  oopyhold,  and  leasehold 
properties  to  his  wife.  He  also  direoted  that  she 
should  be  entitled  to  aU  other  the  inoome  of  his 
estate  and  effects,  real  or  personal,  and  that  any 
maaaya  which  might  be  in  his  house  or  in  the 
hands  of  his  said  wife  might  be  invested  in  her 
name  in  oonsols,  and  the  interest  to  arise  there- 
from might  be  retained  or  received  by  his  said 
wife  as  part  of  hia  inoome.  He  desired  that  bin 
wife  should  be  at  liberty,  out  (rf  tiie  proceeds  of 
his  surplus  residuary  estate  to  erect  any  monu- 
ment to  his  memory  whioh  she  might  please,  not 
exceeding  the  sum  of  3001.  He  also  gave  sad 
bequeathed  to  his  wife  all  Us  hoasehold  razniturs, 
goods,  and  effects  in  his  honse.  and  dedred  that 
she  should  have  the  free  use  and  occnpation  of  his 
house,  and  direoted  that  an  inventwy  of  snob 
fornitare  and  effects  should  be  nuute.  On 
summons ;  Hdd,  Omt  there  ms  no  inffioation 
snffioiently  clear  to  ehov  that  the  widow  took 
only  a  life  interest :  held,  therefore,  Uiat  she  took 
an  absolute  interest  in  all  the  igxapwij.  {Be 
Coward ;  Coward  v.  Turkman.)    278 

Gift  to  ohildren— Direction  to  pay  at  twenty-five 
—Separate  fond — Gift  ovet^— Contingent  or  vested 
interests— Bemoteness.— Testatrix  by  her  will, 

•  made  in  1828,  gave  all  her  propertr  to  trustees. 
She  gave  the  interest  of  a  bond  «  50001.  to  her 
sister  Caroline  for  life ;  after  her  death  she  desired 
the  interest  to  be  paid  to  her  own  daughter  Julia, 
she  having  attained  the  age  of  twenty-five  years^  if 
shemarried  and  died  leaving  children,  for  the  main- 
tenance and  education  of  snch  children,  and  the 
principal  to  be  divided  among  them  as  they  should 
sevenuly  attain  the  age  of  twenty-five  ^fetn,  in 
case  of  her  dauffhter  «ing  without  leavinir  issue, 
then  she  gave  tne  fund  over.  On  petition  oy  two 
children  of  Julia  for  payment  out  of  the  fund  in 
court :  Held,  that  the  general  rule  laid  down  in 
Ledke  v.  Robinaon  (2  Mer.  302),  namely,  that 
where  there  is  no  gut  except  a  direotion  to  pay 
as  the  objects  attain  a  pariacular  age  bejanA  the 
lin^  of  perpetuity  the  attainmeot  of  ^mmoI 
Digitized  by  VjOO* 
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of  the  essence  of  the  gift,  mi^ht  ^yq  way  to 
partionlar  indioatione  of  a  contrary  intention. 
And,  having  regard  eepeoiaUy  to  the  snbieot  of 
the  gift  being  a  separate  fond,  and  to  the  gift 
over  being  on  the  aeatii  of  the  tenant  for  lite 
without  issue  :  Held,  that  the  fond  Tested  in  the 
children  of  Julia  who  were  liring  at  her  death. 

(Be  Sevan's  Troste.)   page  277 

Inoorporated  docmnent — Bevocation — Evidence  of 
teaounentary  intention — Advances. — BecaoBe  part 
of  the  will  of  a  testator  foils  by  reason  of  some 
lefcai  objection  to  it,  it  is  not,  therefore,  to  be 
r^rded  as  stmck  out  of  the  will  for  all  purposes. 
Although,  so  far  as  the  law  interrenea,  a  clause 
may  be  inoperative,  it  may  still  be  read  with  a 
view  to  ascertaining  the  general  testamentary 
intention.  A  testator,  who  died  in  May  1886,  by 
his  will,  dated  in  Bee.  1871,  disposed  of  all  his 
mopartj  in  bTonr  of  his  children,  and  declared 
thai  whereas  he  had  advanced,  or  might  advance, 
for  the  benefit  of  his  children,  certain  same 
towards  their  advancement  in  life  or  for  their 
benefit,  and  all  which  snms  respectively  would 
appear  and  be  mentioned  in  a  book  marked  "  A," 
Km  signed  hj  him,  every  smn  of  money  appearing 
or  mentioned  in  snob  book  to  have  been  eo  Mvanced 
or  paid  on  aocount  of  any  ohild  should  be  taken  in 
or  towuds  saluCaotion  of  snoh  child's  share,  and 
brooghtinto  hotchpot.  In  Jan.  1886  the  testator 
tore  from  IAm  book  mwked  *'  A  "  several  leaves, 
upon  which  entries  of  such  advances  had  been 
written,  and  directed  them  to  be  bomt  in  his 
presence,  and  wrote  on  the  book,  the  cover  of 
which  was  preserved,  a  memorandum,  stating  that 
the  book  had  been  destroyed  by  him.  It  appeared 
that  some  of  the  sums  advanced  had  been  advanced 
before  the  date  of  the  will,  and  others  snbee- 

Sfuently.  An  originating  summons  waa  taken  out 
OF  the  narpose  of  determining  the  effect  of  the 
above  olaoHe.  Held,  that  the  book  would  pro- 
bahly  have  been  admitted  to  probate  if  it  had  con- 
tained writine,-  and  that  if  a  doooment  formed 
part  of  a  will  it  was  liable  to  revooation  in  the 
nme  manner  as  the  will  itself.  Held,  therefore, 
that,  ae  the  book  had  been  destroyed  by  liie  tes- 
tator, no  enm  advanced  by  him,  whether  before 
or  after  t^e  date  of  the  will,  ooold  be  brooght  into 
hotchpot.   (Be  Coyte;  Coyte  v.  Coyte.)  510 

Legaojr  of  a  share  in  a  settled  fund — Ademption — 
%eoiflc  gift. — A  testatrix  by  her  will,  after  direct- 
ing the  payment  of  her  debts,  and  giving  certain 
legaoiea,  gave  a  sum  of  7500[.,  "  wniohl  believe 
is  left  onder  ancle  Price's  will  to  me,"  in  vorioas 
luraoies  to  several  persons.  At  the  date  of  her 
wiu  she  was  enlntlea  in  reversion  to  shares  in  two 
sums  of  25,0001.  and  20,0001.  which  together 
amonnted  to  75001.  nnder  her  nncle's  will  and  a 
settlement  which  contained  the  osualpower  to 
change  invastments  made  by  him.  When  the 
reversion  fell  into  possession  the  testatrix  received 
tho  money  representing  her  share,  which  ibe  in- 
vested and  the  investments  oonid  be  traced .  Held, 
that  the  gift  of  the  75001.  was  not  adeemed,  bnt 
was  effM&ol  so  tu  as  the  funds  represoutiiig  ibo 
dutrei  of  the  testatarix  under  her  nnele's  will  and 
settlement  could  be  traced.  (Re  Mury  Kenyon's 
Estate ;  Mann  v.  Knapp.)   626 

Portions  oharged  on  real  estate— iRsoffioienoy  of 
personal  estate  to  pay  debts — Contribution  of  rea 
estate— Abatement  of  portions.— S.  tt.  by  will 
devised  all  his  real  estate  to  the  ose  of  hie  wife 
for  life  with  remainder  to  the  use  of  trustees  for 
a  term  of  five  hundred  ^ears,  with  remainder  to 
his  eldest  son  for  life,  with  remainder  to  his  sons 
suooessively  in  tail,  with  remainders  over  in 
strict  settlement.  The  trnsts  of  the  term  were 
declared  to  be  to  raise  portions  of  50001.  for  each 
of  the  testator's  younger  children  who  should 
survive  him.  He  gave  certain  specific  legacies 
and  bequeathed  the  residue  of  his  personal  estate 
to  tmetees  upon  tmst  to  convert  and  pay  debts, 
inclading  mortgage  debts,  funeral  and  testamen- 
tary expenses  and  legacies,  and  subject  thereto 

rn  trust  for  the  persona  therein  named.  At 
testator's  death  the  personal  estate  not  speci- 


fically boqneathedwas  insufficient  for  the  payment 
of  his  debts,  and  it  was  necessary  that  the  real 
estate  and  the  specifically  bequeathed  personal^ 
should  oontribate  rateab^.  The  wnole  reel 
estate  was  valued  at  66,0001.,  the  specifically 
bequeathed  personalty  at  4000E.  The  testator 
left  six  younger  children,  so  that  the  portions 
amonnted  to  30,0001.  Held,  that  the  portions 
must  be  paid  in  fall,  and  the  whole  contnbataou 
of  the  real  estate  to  the  debts  must  be  borne  by 
the  settled  real  estate  after  payment  of  the 
portions,  and  that  this  contribution  most  be  in 
proportion  to  the  full  value  of  the  real  estate, 
not  to  the  valno  remaining  after  deducting  the 
portions;  i.e.,  the  settled  real  estate  must  pay 
sixty-six  seventieths  of  the  debts  left  unpaid  by 
the  personalty.   (B«  Saunders  Daviei ;  Saunders 

Davies  v.  Saimdera  Davies.)   jwffs  153 

Power  of  appmntmsnt — Exercise  of  power  by  deed 
snbseqnent  to  will — ^Will  speaking  from  death. — 
A  testatrix  made  a  will  by  which  she  disposed  of 
certain  property  to  which  she  was  entitled.  She 
afterwards  executed  a  deed-poll,  purporting  to  be 
an  exercise  of  a  power  appointinait  oontaued  in 
a  former  deed,  by  which  in  aefsiilt  of  any  appoint- 
ment by  deed  or  will  to  be  thereafter  made  she 
appointed  the  same  property  in  a  manner  differing 
from  the  dlspositians  of  the  will.  She  died  witii- 
oot  havii^  altered  her  will,  or  mode  ai^  other 
appointment.  Held  (affirming  the  judgment  of  the 
court  below),  that  the  will,  thoi^  executed 
before  the  deed,  must,  in  accordance  with  the 
provisions  of  the  Wills  Act  (1  Vict.  o.  26),  be  taken 
to  speak  from  the  death  of  the  testatrix,  and  that 
it  operated  as  an  exercise  of  the  power  of  appoint- 
ment reserved  by  the  deed,  and  tbat  the  proper^ 
passed  in  accordance  with  the  provisions  of  the 

will,  not  of  the  deed.    (Airey  v.  Bower.)  409 

Bevooation  —  Substitnticn.  —  A  testatrix,  having 
made  a  formal  will,  subsequently  executed  a 
holograph  will,  which  did  not  ocmtain  residuary 
or  revocation  clauses,  nor  any  powers  for  the 
administration  of  the  estate,  siuh  as  the  first  will 
did.  Held,  that  aa  tJie  eeoond  will  «li«pn««l  of  all 
the  property  of  the  testatrix,  it  was  to  be  taken 
to  be  in  substitutioa  for,  and  most  be  admitted  to 
probate  in  exclusion  of  the  first  will.  (In' the  Goods 

of  Helen  Tumour,  deceased.)   071 

Trust  for  aocnmulation — Children  in  equal  shares — 
Issue  of  deceased  child  to  take  parent's  share- 
Tested  indefeasible  interests. — A  testator,  bv  his 
wUl,  dated  in  1875,  devised  and  bequeathed  all  the 
residue  of  his  real  and  prersonal  estate  to  trustees 
upon  tmst  to  pay  his  wife  an  annuity  during  her 
life  or  widowhood,  and  from  time  to  time  during 
the  lifetime  of  his  wife,  or  daring  the  term  M 
twenty-one  years  after  his  decease,  which  shoald 
first  happen,  to  invest  and  aocumnlate  the  rest  of 
the  annual  produce  in  the  names  of  his  trustees, 
and  after  the  decease  of  his  wife,  or  at  the  expira- 
tion of  twenty-one  years  after  his  death,  which 
should  first  happen,  he  directed  his  trustee  to  sell 
his  estate,  and  to  pay  and  divide  the  baUnoe  at 
the  moDCtys  arising  tuierefrom,  together  with  the 
aocnmnianons,  after  providing  for  the  annuity  if 
necessary,  amongst  all  his  children  in  cqoal  shares, 
"  the  issne  of  any  deceased  child  to  take  his,  her, 
or  their  deceased  parent's  share."  The  qnwtion 
was,  whether  under  the  terms  of  the  gift  all  the 
oUlaren  at  Hbe  testator  who  sorvived  bim  took 
vested  and  indefeasible  intereste,  or  whether  those 
only  were  entitled  who  themselves  survived,  or 
left  issne  surviving,  at  toe  period  of  distribution. 
Held,  that  all  the  onildren  <n  the  testator  who  sor- 
vivea  him  tocft  vested  and  indefeanUe  interests. 

(BsBragger;  Bragger  v.  Braver.)  521 

Tmst  for  sale— Conversion  out  and  out — Election 
to  ta^e  as  real  estate. — A  testator  devised  and  be- 
queathed real  and  personal  estate  to  trustees  for  his 
wife  for  life,  and  after  her  death,  as  to  one  freehold 
house,  npon  tmst  for  one  of  his  sons  tor  life,  as  to 
another  freehold  honse  upon  tmst  for  hu  daughter 
for  Uf 0,  and  as  to  a  third  freehold  house  npon  tmst 
for  another  »on  for  life,  and  after  their  respective 
deaths  to  their  issue  respectivelyj^d  after  the 
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SUBJECTS  OV  CASES, 


mpaetiTe  dMtlu  of  mit  wiihoot  imw  h»  dirooted 
h»  trostoM  to  sell  ooiue  of  aooh  ohild  and  to 
JHV  the  prooeeds  of  aale  to  tho  anrviTors  or  the 
rarriTor  of  Ub  three  children,  and  nntil  sale  to 

Etj  the  reatfl  to  the  same  persons  or  person,  and 
B  nve  his  reddury  r«al  and  perBonal  estate  to 
aceli  of  his  three  omldren  as  snonld  BorriTe  the 
widow.  One  of  tlw  sons  predeceased  the  widow, 
a  baehelor.  The  daogliter  snnrived  her  and  disd 
intestate  in  1877,  and  all  her  property  passed  to 
bsr  snrriTing-  brother  as  her  sole  next  of  kin. 
The  hoQses  were  let  to  weekly  tenants,  and  the 
nrriTinr  son,  since  1B77,  reoeiTed  ftll  tne  rents. 
He  died  u  1885,  and  shoTUy  before  his  death  he 
handed  the  title  deeds  of  the  hoases  to  a  BoUdtor, 
directing  that  a  irift  of  all  his  property  shonld  be 
made  to  a  niece,  bat  he  died  Iwf ore  a  conTcyanoe 
ooold  be  ezeoated.  The  aaestion  then  arose 
whether  the  will  had  effeetw  a  oonTersion  of  the 
rsalty,  and,  if  so,  whether  the  snrriTing  son  had 
elected  to  take  the  property  as  real  estate.  Held, 
that  there  had  been  an  ont-and-ont  conTerBion, 
and  that  the  son  most  be  taken  to  have  eleoted 
to  take  the  honsM  as  nal  estate.  (Potter  v. 
Dndeney.)  .page  805 

WEIT. 

Sarrioa  of— Non-prodnotim  of  original  writ  on  de> 
mud— Fkoosemngs  tiiflmndar  utegolar  or  roid. 


—'Where  a  person  serving  a  writ  did  not,  thoogh 
reqaested  so  to  do,  show  the  ordinal  writ  to  the 
defendant,  and  the  plaintiffs  signed  judgment 
thereon  :  Held,tbatallthe  proceedings  taken  under 
the  writ  Bhoold  be  set  aside,  whether  such  proceed- 
ing were  to  be  considered  as  irregular,  or  alwdntely 

Toid.  (Pbillipson  and  Son  v.  Emanuel.)  pagt  SSS 

Sendee  out  of  the  jurisdiction — Motion  to  discharge 
ordeiv-Irehuid— Boles  of  Court  1883,  Order  XI., 
r.  1  (c)  and  Ig),  r.  2 ;  Order  XII.,  r.  90.— Where  a 
testatrix  reaided  and  was  domiciled  in  Ireland, 
and  died  in  Ireland,  and  her  will  was  made  and 
proved  in  Ireland,  and  Bhe  appointed  three 
executors,  two  residing  in  Ireluid  sjid  one 
residing  and  domiciled  in  England,  and  the 
executors  sold  some  consols  and  invested  the 
prooeeda  in  the  purchase  of  some  Irish  land, 
a  beneficiary  brought  au  action  against  the 
English  executor  in  England,  claiming  that  the 
investment  was  improper,  and  the  executors  were 
liable  to  replace  the  money.  Tjeave  having  been 

fiven  to  serve  the  writ  on  the  two  executors  in 
reland  ;  on  motion  to  dlBoharge  tiie  order  giring 
such  leave :  Held,  that  it  was  a  matter  of  dis> 
cretion  for  the  judge,  and  the  action  having  been 

Sroperly  brought  acsdnst  a  man  within  the  jiiria- 
iction,  the  case  lell  within  Order  XL,  r,  1  (e). 
and  the  motion  must  be  refused.  (Baxnj  v. 
'Daagbet^.)   8B3 
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(BcFore  the  Lokd  Chavcsllok  (Halsbury),  Iiords 

Watsoit  and  Fitzqerald.) 
Vestrt  or  St.  Jobs,  Hampstead,  v.  Cottoh.  (a) 

OS  ATPBAL  FROU  THE  COVET  OF  APPEAL  IX  EXGLANS. 

^tropolia  Management  AynendmetU  Act  1862 
(25  ^  26  Viet.  e.  102).  m.  52,  63  — g««r— 
Expense  of  eona^^teting — New  tireet. 

Stet.  52  qf  ihe  Metropolis  Management  Amendment 
Att  1862  enacts  inai  where  any  eewer  lihall  he 
constructed /or  ihe  drainage  of  any  "  new  ttreet," 
the  expense  sJiaJl  he  defrayed  by  the  ovmere  of 
the  land  abutting  on  tuch  ikreek 

8ed.  53  eontaina  a  provieo  that,  where  any  aewer 
ehall  be  constructed  in  a  aireet  in  which  previously 
there  has  been  no  eevoer,  buf  where  aewera  rcUea 
have  been  levied  previoualy,  no  property  in  respect 
of  which  sewers  rates  have  heen  leaved  for  jive 
years  prior  to  Jan.  1, 1856,  Aall  he  subject  to  be 
ehargei. 

The  re^ondent  was  (he  owner  qf  property  which 
tdmtied  upon  a  road  in  which  ^ere  was  no 
aewer.  Sewera  rates  had  been  levied  in  reaped 
of  the  property  for  five  yeara  prior  to  Jan.  1, 
1856.  Jn  1872  the  road  ceased  to  be  a  turnpike 
road,  and  the  ajppeUant  vestry  afterwards  eon- 
rirueted  a  sewer  in  it. 

Held  {affirming  the  judgment  of  the  court  below), 
that  sect.  52  of  the  Ad  did  not  apply,  and  that 
the  respondent  waa  exempt  under  the  proviao  in 
Mcf.  M  from  liability  to  eon^bute  to  the  ^tpense 
({f  eon^rvwUng  i%6  wuwr. 

This  waa  an  appeal  from  »  jndgnient  of  the 
Court  of  Appeal  (Lord  Esher,  m.B..  Cotton  and 
Bowen,  L.JJ.),  reported  in  54  L.  T.  Bep.  N.  S. 
441,  and  16  Q.  B.  Div.  475,  rereraing  a  indgmenC 
of  the  Diviaional  Conrt  (Pollock,  B.  and  Hani»ty, 
J.)  npon  a  special  case. 
The  facts  of  the  case  appear  shortly  in  the 

{«)  BeporMd  by  0.  E.  Ualdss,  Eiq.,  BftrrliWMUlAW. 
ToL  LTL  ».  B.,  1*25.^ 


head-note  ahore,  and  the  special  oase  is  set  oat  in 
full  in  the  report  in  the  court  below. 

fhilbrick,  Q.C.  and  English  Harriaon  appeared 
for  the  appellant,  and  argued  that  there  had  been 
a  difference  of  opinion  as  to  the  true  construction 
of  sects.  52  and  53  of  the  Act  of  1862,  npon  which 
the  question  dejiended.  In  1869  the  Court  of 
Exchequer,  consisting  of  Bnunwell,  Channel!, 
and  Cleasby,  BB.,  in  the  case  of  Ve^j  of  8t. 
QUes,  Otmberwea  t.  Weller  (17  W.  B.  973 ;  L.  Bep. 
6  Q.  B.  168,  n,),  took  a  view  fe»oorabIe  to  the 
contention  of  the  present  respondent,  that  sect. 
53  is  to  be  read  as  a  proviso  qualifying  sect.  52. 
But  in  1870,  in  the  case  of  Sawyer  t.  Veatru  of 
Paddington  (23  L.  T.  Bep.  N.  S.  662;  L.  Bep. 
6  Q.  B.  164),  the  Court  m  Queen's  Bench,  con- 
sisting of  Blackburn  and  Lush,  JJ.,  took  the 
opposite  view,  and  held  that  the  proviso  in  sect.  53 
did  not  apply  to  "  new  streets.''  In  1876,  in  the 
case  of  SJumeld  v.  Fulham  Botvrd  (1  Ex,  Div.  395), 
Bramwell,  B.  and  Denman,  J.  held  that  '*  street " 
in  sect.  53  included  new  streets,  following  the 
Gamberwell  case,  though  neither  that  nor  the 
Paddington  case  appear  to  hare  been  cited  in  the 
argument.  Here  tne  Divisional  Conrt  held  thafc 
the  caso  was  governed  by  the  PaddmgUm  oase, 
bnt  the  Conrt  of  Ai^teal  preferred  to  follow 
the  other  cases.  We  say  that,  looking  to  the 
general  scheme  of  the  Act,  this  is  a  "  new  street " 
within  sect.  52,  and  that  sect.  53  does  not  tfply 
to  it.  To  bold  otherwise  would  be  praoticaliy  to 
abrogato  sect.  52,  as  it  will  leave  no  street  to 
which  it  can  apply.  * 

The  Attorney-General  (Sir  B.  Webster,  (^C.) 
and  Q.  Wood  for  the  respondmt,  maintamed 
that,  reading  the  sections  in  their  ordinary  and 
literal  sense,  he  was  not  liable,  and  supported  the 
judgment  ol  the  conrt  below.  They  cited 

Found  V.  FlwnOsad  Board  of  Works,  25  L.  T.  Bep^ 
N.8.4ei;L.B0p.7Q.  B.  183. 

Philbrick,  Q.C.  was  heard  in  reply. 

At  the  condnsion  of  the  arguments  their  Lord- 
ships gave  judgment  as  follows : 


Digitized  by 


Google 


2— Vol.  LVI.,  N.  SO 


THE  LAW  TIMES. 


[MaToh  5,  1B87. 


H.  OF  L.] 


The  LoKD  Chancelloe  (Halsbnry). — My  Lords:  | 
In  this  case  the  inquiry  is  as  to  the  true  con- 
stmction  of  two  sections  of  a  statute,  and  for  my 
own  part  I  am  prepared  to  move  your  Lordships* 
judgment  simply  upon  the  construction  of  those 
two  sections  according  to  the  ordinary  and 
natural  interpretation  of  the  words  and  sentences 
therein  contained.  Doubtless  there  are  cases  in 
which,  when  in  the  instrument  itself,  whether  a 
will,  or  a  contract;,  or  a  statate,  eridencea  may  bo 
discorered  of  the  general  intention  of  the  fruuer 
and  of  the  general  meaning,  or  what  has  been 
called  the  governing  Bensa,  in  which  the  words 
or  the  proTisions  are  to  beunderBtood — ^you  may 
occasionally  modify  the  language  which  you  have 
to  oonstme  with  reference  to  that  general  inten- 
tion which  bus  been  so  ascertained.  In  this  case 
I  confess  myself  wholly  unable  to  discover  any 
general  intention  which  I  can  rely  upon  as 
governing  or  modifying  the  language  which  the 
Legislature  has  used.  It  is  obyions  that  two  sets 
of  learned  judges  have  construed  these  sections 
differently  accordi'"-  as  they  have  regarded  the 
object  which  thr  Legislature  had  in  view,  and 
each  of  them  has  in  turn  pointed  out  the 
absnrditicfl  which  would  be  tne  result  of  the 
opposite  oonstmction  to  that  which  their  Lord- 
snips  have  favonred.  That  seems  to  me  to  show 
that  at  all  events  it  is  difltoilt.  if  not  impossible, 
to  obtain  any  such  ke^  to  the  statute  as  is  to  be 
found  in  its  ascertamed  governing  intention. 
The  result  of  that  appears  to  me  to  be  that  your 
Lordships  should  place  upon  it  that  constmction 
which  every  court  is  bound  to  place  upon  any 
instrnment  whatsoever;  namely,  that  if  there 
is  nothing  to  modify,  nothing  to  alter,  nothing 
to  qualify  the  language  which  the  instrument 
contains,  it  must  be  construed  in  the  ordinary 
and  natural  meaning  of  the  words  and  sentences 
therein  contained.  In  this  case,  whereas  your 
Lordships  have,  in  the  case  before  yon,  a  matter 
which  is  expressly  within  the  ordinary  and 
natural  language  of  sect.  53,  you  are  asked  at  the 
bar  not  to  understand  the  language  which  applies 
to  that  subject-matter  in  the  ordinary  and  natural 
sense  of  the  words,  but  to  distort  the  language  in 
order  to  give  effect  to  what  is  assumed  to  have 
been  the  intention  of  the  Le^latnre,  which 
however,  as  I  have  said,  it  is  obvious  yon  cannot 
find.  Apart  from  the  language  of  the  statute 
itself,  and  apart  from  some  supposed  intention  to 
be  ascertained  within  the  four  comers  of  the 
statute,  your  Lordships  have  been  informed  of  a 
variety  of  facts  which  it  is  said  may  throw  light 
npon  what  was  the  intentiou  of  the  Legislature. 

my  own  part  I  am  unable  to  accept  either 
the  accuracy  or  the  relevancy  of  that  statement. 
It  may  very  well  be  that  the  L^islaturc  had 
before  them  facts  which  induced  them,  at  the 
particular  perit^  when  this  legislation  was  being 
discussed,  to  attempt  to  provide  for  cases  which 
subsequent  experience  caused  them  not  to  provide 
for.  One  knows  historically,  of  course,  tliat  the 
system  of  drainage  in  this  metropolis  has  under- 
gone a  very  considerable  amount  of  modification 
by  legislation;  but,  speaking  for  myself,  I  am 
wholly  unable  to  construe  any  pcu^  of  this  system 
of  legislation  with  reference  to  that  historical 
fact  of  the  alteration  of  the  system  of  drainage. 
Under  these  circumstances  there  seems  to  mo  to 
"be  only  one  safe  course  for  your  Lordships  to 
adt^t,  namely,  to  abide  by  the  plain  language  of 


[H.  OP  L. 


the  statute,  and  I  therefore  move  your  Lordships 
that  the  judgment  of  the  Court  of  Appeal  be 
affirmed,  and  that  this  appeal  be  dismissed  with 
costs. 

Lord  Watson. — ftly  Lords  :  I  am  of  the  same 
opinion.  The  question  before  us  turns  upon  the 
construction  of  the  52nd  and  53rd  sections  of  the 
Act  of  1862.  The  53rd  section  provides  that  in 
the  case  of  certain  streets  where  a  sewer  is  being 
constructed  for  tho  first  time,  if  the  property 
abutting  upon  a  street  has  been  assessed  for 
sewer  rates  previously,  the  proprietors  shall  only 
be  liable  in  a  portion  of  tne  cost,  the  tialance 
being  provided  out  of  the  general  rate ;  and  Uia 
section  further  provides  that  if  the  sewer  rates 
hare  been  paid  in  respect  of  the  property  in 

Juestion  for  five  years  previous  to  the  1st  Jan. 
856.  the  whole  cost  of  construction  shdLl  be 
borne  by  the  ratepayers.  The  word  "street"  in 
that  section  admittedly  means,  according  to  its 
natural  and  ordinary  construction,  any  and  every 
street.  On  the  part  of  the  appellants  it  is  con- 
tended that  it  must  be  read,  for  the  purposes  of  the 
Act,  as  limited  to  old  streets,  or  to  streets  othei* 
than  new  streets  as  defined  by  sect.  112  of  tho 
statute.  It  is  quite  possible  that  such  a  con- 
struction might  become  imperative;  butiiuOT^r 
to  attach  such  a  construction,  and  so  to  modify 
and  change  the  first  and  primary  meaning  of  the 
words  of  the  Legislature,  it  is  necessary  that 
some  cogent  reason  should  exist ;  and  accoraingly 
it  was  attempted  to  be  shown  in  argument  either 
that  tho  ordinary  and  grammatical  construction 
of  the  words  would  lead  to  some  absurdity  such 
as  the  Legislature  could  never  have  conteinplated, 
or  that  it  would  be  plainly  contrary  to  the  general 
scheme  as  disclosed  in  the  context  of  this  statute. 
It  does  not  appear  to  me  that  any  such  case  has 
been  made  out.  It  would  be  difiicult,  in  framing 
the  provisions  of  a  statute  like  this,  to  provide 
for  ererv  possible  injustice;  to  provide  that 
justice  snail  be  done  in  all  cases,  and  that  there 
shall  be  no  hardship  resulting  in  any  single  case 
from  the  operation  of  the  Act.  But  it  was  said 
that  the  effect  of  reading  aeot.  53  as  it  has  been 
construed  by  tho  Court  of  Appeal  would  be 
practically  to  abrogate  and  neutralise  the  pro- 
visions of  sect.  52.  It  was  siud  that  practiodly 
all  the  property  within  every  district  is  subject, 
and  must  do  subject,  to  the  payment  of  newer 
rates,  and  that  therefore,  if  ynu  included  new 
streets  under  the  word  "  street "  in  sect.  53  there 
would  really  be  no  new  streets  at  all  falling 
under  the  operation  of  the  preceding  section.  It 
appears  to  me  that  that  argument  does  not  rest 
npon  a  solid  basis  of  fact.  The  older  statutes, 
beginning  with  the  Act  of  1848,  enabled  the 
authorities  who  were  executing  the  statutes  to 
exclude  from  the  assessments  of  sewer  rates 
certain  portions  of  the  districts  assigned  to  them. 
That  was  altered  by  the  Act  of  1855,  but  tho 
159th  section  of  tliat  statate  contains  a  very 
important  provision,  which  enables  and  authorisest 
tho  vestiy  or  district  board  to  exempt  from  sewer 
rates  such  parts  of  the  locality  within  their 
jurisdiction  as  arc  not  benefited  by  the  expendi- 
ture which  they  are  making.  Therefore,  if  that 
discretionary  power  was  in  point  of  fact  exer- 
cised, as  the  Legislature  no  doubt  intended  it 
should  be,  there  arc  only  two  alternatives  open : 
either  there  were  in  some  districts  portions  wuich 
were  not  benefited  by  the  expenditure,  and  were 
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therefbre  exempt;  or  all  the  area  must  boro 
benofited  I7  the  expenditure  aUrmidj  made,  and 
mat  Imto  contribnted  itn  share  towards  that 
expoiiditare.  I  think  it  ia  »  very  reasonable 
reading  of  those  two  saetions,  and  is  i^taefamff 
to  Aa  wwds  of  the  seetMHis  their  natural  and 
ordina^  meaning,  to  bold  that  all  property  which 
had  paid  rates  in  the  rironmstances  specified  in 
sect.  5S  shoold  not  be  made  liable  for  mom  than 
a  pnportioa  of  the  expenses ;  tir,  it  it  had  paid 
rates  for  fire  years  Wore  the  let  Jan.  1856. 
should  be  exempted  altoftother,  and  that  only 
those  portiens  of  the  district  which  had  not 
benefited  hj  the  expenditure,  and  which  had 
therefore  not  contribnted  to  the  expenditore, 
should  bo  liable  for  the  full  amoant  required  to 
makedrains  on  their  behalf  under  sect.  of  the 
Act.  On  these  grounds  it  appears  to  me  that 
the  ooBstmciticii  which  the  Court  of  Appeal  have 
pat  npon  aeet.  53  is  not  only  aooordmg  to  the 
pfaun  and  vri&aarj  meuiing  of  the  ungaun 
wlndkthe  LMj^nkitan  bKve  Muployad,  bat  leads 
to  itnlta  wnoch  are  ctertainhr  not  inequitable, 
and  whieh  were  quite  as  prooaUy  in  the  coeh 
templatitm  of  the  Legitdatnre  as  the  results  which 
hare  been  urged  by  the  learned  counsel  for  the 
l^neDsntsL 

Lord  FinsERAUk — If  y  Lords :  I  concnr,  and 
dxKild  say  no  more^  but  for  my  gi^t  respect  for 
the  qwiTOftfif.  indgea  wbo  baTo  differed  in  opinioc 
upon  the  question  before  us.  We  are  to  read 
sects.  5&  and  53  in  their  ordinary  sense,  nuless  it 
shall  have  been  made  to  appear  that  a  literal 
and  grammatical  interpretation  would  necessarily 
cnato  diflleultiea  and  injustices  which  the  Legis- 
latmecoiild  not  be  takoi  to  bare  intended.  In  my 
opbioD  no  snffioient  groonds  have  been  disolosed 
tn  induce  ns  to  depart  from  the  ordinary,  literal, 
and  grammatical  constroetion,  and  to  iuterpidate 
woru  in  sect.  53  which  are  not  to  be  fbnnd  in 
thafr  saotion.  Beet.  52  is  confined  to  cases  of 
sewers  oonstructed  "  ftn-  the  drainage  of  any  new 
Btreet,orof  any  hoiueor  houses  erected  since  the  1st 
Jan.  1856,**  tiMezpenses  of  which  are  to  be  borne 
bjr  the  owners  of  such  street  or  houses,  and  of 
toe  land  abutting  on  such  street."  Mr.  Philbrick 
contends  that  sect.  52  embraces  all  new  streets 
which  oome  with  the  definition  of,  or  which 
pc^ndarly  may  be  called,  new  streets  ;  and  it 
would  be  just  that  the  owners  of  such  |)roperty 
should  pay  the  expenses  of  the  constrnoiion  of  a 
sewer  made  for  their  benefit ;  but  it  would  cease 
to  be  jast  if  that  property  had  been  previously 
taxed  for  sewer  rates  without  receiving  any 
eqaivalent.  Tb»t  injustice  was  to  be  proTidod 
a^ain^t  as  veil  as  the  caso  of  old  streets  in  a 
sunilar  oondition;  that  is  to  say,  where  sewer 
rates  had  been  leried  prerionsly  without  am- 
eqniyalent.  Sect.  53  embraces  both  cases.  It 
a^ies  to  streets,  both  new  and  old,  whero  there 
w  been  no  sewer,  but  where  Bewer  rates  have 
been  leried  previously,  in  which  case  the  owners . 
are  made  subject  tnily  to  an  apportionment  to  be 
determined  by  the  vestry,  but  tncy  are  to  be  free 
of  charge  if  sewer  rates  have  been  levied  for  five 
years  prior  to  the  1st  Jan.  1856.  8ach  seems  to 
me  to  be  the  plain  intei-pretation  of  the  two 
Bections,  and  I  have  been  unable  to  discover  any 
sach  difficulties  or  anomalies  arising  from  that 
interpretation  as  to  lead  mc  to  the  conclusion 
that  the  "governing  intention"  of  the  Ijegis* 
laturc  was  something  different  from  thnt  which 
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it  has  literally  expressed.  The  case  in  all  its 
aspects  has  been  so  fully  and  olearlv  disposed  of 
by  my  noble  and  learned  friends,  that  1  fwhear 
to  make  any  further  obserrations. 

Order  appaaied  from  effirmed,  and  appeal  dia- 
miaseatDith  watt. 
Solicitor  for  appellants,  IT.  GHbbh. 
Solicitors  ioT  respondents,  A.  F.  and  It.  W. 
Tttieedie. 


Judicial  Committetof  tfre  ^ri^s  Council. 

Nov,  11,  12,  and  16,  1886. 
(Present:  The  BigM  Hons.  Lords  Fmeiuui 
and  H0BHOU88,  Sir  Babhss  Pb&cock,  and  Sir 
BiCHA&o  Couch.) 

CHATieiEr      u.  GaxvioniBB  v.  Thx  Cm  of 

OK  AFFBAL  TBOX  THI  OOVXT  OF  QUKZK'S  BBVCU 

roa  unm  Canada. 
Law  cf  Dotwr  Canada  — Ute  qf  jm&Ztc  way  — 
IkdieiMo»— Condition  of  re-entry— Stal.  23  Viet. 
c.  72,  s.  10. 

There  is  no  differenee  behoeen  the  law  qf  Lower 
Canada  and  tKe  lawtif  Enifiimd  tutothe  $ufi- 
cieney  a  long  eentvntud  wtr  hy  the  ptMie  <if 
a  kigkvaay,  eoupM  vaitk  an  aoandonment  if 
rigM  hy  thote  tono  conld  Jtave  diapuied  t4e  tuer, 
to  auatain  the  pulUe  nght  at  eommon  law ;  hvt 
there  ia  thia  dialimdian,  that  in  Canada,  when  a 
street  or  road  becomes  a  puiZie  highway^  the  aoU 
ia  veated  in  the  Crown,  (f  thtre  ia  no  oiher 
pvlblic  trustee,  or  if  there  ia  a  eorporaie  body 
\chich  fiUa  the  jMattion  of  truatee,  then  in  (hat 
corporate  body  *n  truat  for  the  public  uae. 

In  1803  the  appellanfa  predeceaaora  in  title  granted 
by  deed  to  tXe  maaiatratea  of  Montreal,  a  piece  qf 
land  for  a  puhlie  mar^-place,  anbiect  to  a 
eondUun  qf  re-entry  ehotdd  the  land  ever  he 
turned  to  oMer  ttaes.  than  Aat  vf  a  jwUic  monM- 
'place. 

In  1847  (Ae  maxket  vtae  removed,  and  the  land 
\ca$  eonverted  into  a  pMie  aquare  by  the  corpo- 
ration <^  Montreal,'  who  had  eueceeded  to  the 
powera  a»d  righU     the  mtaittratea. 

In  1852  the  representative  of  the  original  grantors 
inaliltUed  an  action  agaitut  the  corporation  on 
the  condition  in  the  deed  qf  1803,  which  was 
diamissed. 

In  1865  the  land  waa  registered  ae  a  public 
square,  under  the  Canadian  statute  23  Vict, 
c.  72,  s.  10,  aub'sect.  6,  aa  having  been  enjoyed  by 
the  public  for  more  than  ten  ytars  aa  apublic  way. 
In  1876  the  appellant  comvienced  the  preaent 
action,  to  have  it  declared  that  he  was  proprietor 
of  tJte  greater  part  of  the  land  in  qitesiion,  and 
for  rente  and  profits  aa  from  184.7. 
Held  {affirming  iJte  judgment  of  the  court  beloie)^ 

that  the  action  could  not  be  maintained. 
This  was  an  appeal  from  a  judgment  of  the 
Court  of  Queen  a  Bench  for  Lower  Canada,  con- 
sisting nf  Dorion,  C.J.,  Monk,  Kamsay,  Cross,  and 
Baby,  JJ.,  who  had  affirmed  a  judgment  of  the 
Superior  Court  (Bainville,  J.). 

The  action  was  brought  by  tho  appellant  a^nst 
the  respondents,  the  corporation  of  the  city  of 
Montreal,  to  have  it  declared  that  ho  was  the 

(1)  I^*purterl  byC.  E.  JIalden,  Esq.,  Bnrrist(;r-ai-La«-.  . 
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proprietor  of  more  than  Beren-eighths  of  a  poblic 
square  called  the  "Place  Jaoques  Gutier^" 
fiitnated  in  the  centre  of  the  citjj  and  to  recover 
a  snm  of  9180,866  40c  in  respect  of  the  rents 
and  profits  of  snch  portion  of  the  property,  as 
from  Jan.  1847,  when  a  market  formerly  held  on 
the  land  had  been  abolished. 

The  eircnmBtanc«s  of  the  case  appear  sufficiently 
from  the  bead-note,  and  from  the  jadgtnent  of 
their  Lordships. 

Xacoa/e,  Q.C.  (of  the  Canadiui  Bar)  «nd  McLeod 
Fullartmi  appeared  for  the  appellant. 

Sir  H.  Davetj.  Q.C.,  Soy,  Q.G.  (of  the  Canadian 
Sar),  and  Pavli,  for  the  respondents. 

At  the  conclusion  of  the  arguments,  their  Lord- 
ehips*  jadgment  was  delivered  by 

Lord  FiTZGZRAU).— The  action  from  which  this 
uipcal  arises  was  commenced  in  the  Superior 
Court  of  the  province  of  Qnebee,  Lower  Canada. 
The  demandant,  who  is  also  the  appellant,  claimed 

to  be  proprietor  of  about  seven-eigbtfas  of  that 

J art  oi  the  city  of  Montreal,  which  from  1803^to 
an.  1847  had  been  a  public  market,  and  from 
Jan.  1847  to  the  present  timn  has  been  an  open 

Jublic  place  in  the  city,  known  as  the  "  Place 
ocques  Cartier."  The  demandant  claimed  af^inst 
the  respondents,  the  city  of  Montreal,  a  right  to 
resume  possession  of  that  piece  of  land  as  in  the 
ori^nal  ownership  of  the  grantors.  His  money 
nlaim  against  the  citv  amounted  to  180,866  dollars. 
Further,  he  claimed  that  the  original  deed  of 
grant  of  29th  Dec.  1803  should  brought  in 
and  declared  null  and  void.  The  claim  is  said  to 
have  arisen  under  that  deed  so  often  referred  to 
in  the  course  of  the  case.  It  was  mid  to  have 
been  a  purely  voluntary  gift,  but  their  Lordships 
think,  if  it  were  necessary  to  express  an  opinion 
on  it,  it  might  be  doubtful  whether  it  was 
voluntary,  and  whether  its  true  character  was  not 
a  grant  to  the  magistrates  of  the  city  of  Montreal 
{orvxduable  consideration.  The  place  in  cjuestion 
was  originally  the  property  of  the  Seminary  of 
Montreal,  and  the  Seminary,  being  about  to 
dispose  of  it,  entered  into  a  treaty  with  P^rinault 
and  Burocber.  The  property  appears  to  have 
Txjen  made  over  to  P^rinanlt  and  Burocber  to 
make  the  most  they  could  of  it,  but  under  a  con- 
dition that  they  were  to  pay  to  the  Seminary  a 
sum  of  about  3000  guineas.  They  proceeded 
accordingly  to  divide  it  for  building  purposes; 
but  reserved  a  porticm,  and  they  enterea  into 
a  treaty  with  the  concessionaires,  who  stipulated 
thi^  there  should  be  not  only  the  Bae  de  la  Fabrique 
(which  did  not  then  exist  as  a  street,  but  was 
vrqjetee  only),  but  also  that  the  open  space  lying 
netween  the  Rae  de  la  Fabrique  and  the  Rue 
St.  Charles  should  be  converted  into  a  public 
market.  Fi'rinaalt  and  Durocher,  being  unable 
to  comply  with  thnt  condition  witbont  the  aid  of 
Rome  public  body,  applied  to  the  magistrates  at 
Montreal,  as  they  could  create  a  public  market, 
and  it  was  necessary  to  seek  their  aid,  and  out  of 
this  sprang  the  grant  of  the  29th  Dec.  1803.  The 
Insult  of  that  deed  seems  to  be,  that  it  created  a 
pablic  right  as  well  as  a  private  servitude — that 
IS,  when  that  deed  had  been  carried  out  by  con- 
verting the  open  space,  which  is  now  the  snbject 
in  question  into  a  public  market-place,  with  a 
right  in  the  public  to  resort  to  it  as  a  public 
market-place — it  became  subjert  to  that  public 
right,  at  the  ?amc  time,  possibly,  being  subject 
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to  a  private  servitude  to  the  parties  who  had 
become  conoessicmaires  of  the  fanilding  {dots. 
Their  Lordships  do  not  find  it  neoessaiy  to 
express  any  opinion  upon  the  general  constmction, 
or  apon  the  effect  of  the  condition  Contained  in 
the  grant  of  1803.  They  assume,  but  for  the 
purposes  only  of  the  jadjnnent  which  is  about  to 
be  delivered,  that  the  demandant's  contention 
may  be  right,  that  when  there  was  a  breach  of 
that  condition  the  donors  or  their  representatives 
would  be  entitled  to  re-enter  and  to  resume 
possession  as  of  their  former  estate.  Several  • 
questions  of  very  considerable  importance  and 
difficulty  have  been  raised  before  this  committee. 
One  was  suggested  by  one  of  their  Lordships — 
whether  the  condition  was  apportionable,  and,  if 
not  apportionable,  whether  toe  demandant  could 
sue,  not  being  the  owner  of  nor  interested  in  the 
whole  of  the  property  which  is  the  snlq'ect-nurfiter 
of  the  condition.  On  that  qnestaon  also  tlwiir 
Lordships  do  not  find  it  necessary,  in  their  presenc 
judgment,  lo  express  any  opinion.  There  were 
also  qoestions  whether  the  condition  of  re-entry 
was  void  in  its  inception,  whether  it  was  a  con- 
dition of  re-entry  properly,  or  was  merely  inserted 
in  the  deed  of  gift  in  terrorem,  and  merely 
cotnminatoire.  There  was  also  a  question  of  pre- 
scription and  other  questions  in  the  case  upon 
which  their  Lordships  do  not  propose  to  express 
any  opinion,  as  the  appetd  may  be  disposed  of 
on  another  and  satisfactory  ground.  The  magis- 
trates of  Montreal  having  got  possession  of  the 
land  under  that  deed  of  1803,  and  converted  it 
into  a  public  market,  we  come  next  to  the 
Ordinance  of  4  Vict.,  by  which  the  magistrates 
ceased  to  be  the  managing  body  of  the  city  of 
Montreal,  and  were  replaced  by  a  guon-corporate 
hody.  That  leads  to  the  8  Vict,  c  59.  The 
magistrates  in  Montreal  had  accepted  this  deed 
of  1803.  which,  whether  it  was  for  valuable  con- 
sideration or  a  simple  voluntary  deed,  was  a  deed 
of  grant  for  ever.  The  words  are  "maintenaui 
et  d  toujour*" — but  snbject  to  the  condition, 
whatever  the  effect  of  it  was.  Therefore,  at  the 
time  of  the  incorporation  of  the  city,  the  magis- 
trates were,  as  trustees  for  the  public,  in  owner- 
ship of  this  land  in  perpetuity,  subject  to  the 
condition,  with  this  market  upon  it;  and  over 
this  public  market-place,  not  inhabitants  of  the 
city  alone,  but  the  public  at  large  had  acc^uired 
considerable  rights.  That  being  the  position  of 
affairs,  there  came  the  Canadian  statute  of  8  Vict, 
c.  59 ;  that  statute  is  not'  a  general  Act  dealing 
with  all  corporations,  but  with  Montreal  alone. 
It  is  to  give  greater  potency  and  effect  to  the 
incorporation  of  the  city  of  Mtnitreal,  and  to 
enlai^  the  powers  of  the  coiporate  body.  It 
gives  them  very  extensive  powers  over  the  city, 
and  amongst  other  things  it  says,  in  the  50th 
section,  that  they  shall  have  power  of  *'  changing 
the  sito  of  any  market  or  market-place  within 
the  said  city,  or  to  establish  any  new  market  or 
market-place,  or  to  abolish  any  market  or  market- 
place now  in  existence,  or  hereafter  to  bo  in 
existence  in  the  aaid  city,  or  to  appropriate  the 
site  thereof,  or  any  part  of  such  site  for  any  other 
public  purpose  whatever,  any  law,  statute,  or 
usage  to  the  contrary  notwithstanding ;  saving  to 
any  party  aggrieved  by  any  act  of  the  said 
council  respecting  any  such  market  or  market- 
place any  remedy  sntui  party  may  by  law  have 
ngninst  the  corporaticm  of  the  md  city  for  any 
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damage  hy  smdh  party,  snstained  hy  reason  of 
such  act "  of  the  corporation.  Now  it  was  con- 
tended that,  actitiff  onder  that  statute  and  con- 
Tcrttng  this  market-place  to  another  public 
pnrpoHe,  was  no  breach  of  the  condition,  and  that 
the  effect  of  the  statute  was  to  discharge  the 
oondition  and  leave  it  open  to  the  corporation, 
acting  for  the  public  intOTeets,  to  appropriate  the 
nte  of  that  market-place  to  any  other  public 
porpoee,  but  subject  to  a  claim  for  compensation 
by  Hie  demandant  here  and  the  parties  ne  repre- 
sents, if  they  bad  title,  and  had  been  injured  by 
the  act  of  the  corporation.  Now  upon  this  very 
imjMrtant  question  as  to  the  effect  ot  this  statute, 
their  Lordsnips  do  not  think  that  it  is  necessary 
Bt  present  to  express  any  opinion.  Proceeding 
onaer  the  powers  that  they  had  so  obtained  in 
Dec.  1846,  the  first  byelaw  was  nia.de.  In  that 
the  corporation  indicate  their  intention  to  abolish 
this  market  and  apply  the  site  to  another  public 
purpose,  and  their  Lordships  can  hare  no  doubt 
that  in  taking  that  step  the  corporation  were 
moved  only  by  conaid^^tions  of  public  good. 
They  found  it  neoeBBary  {wtibably  to  supply  the 
growing  city  with  a  Iwger  mttrket-pface,  for 
Montreal  in  1^  was  a  very  different  place  from 
the  Montreal  of  1803,  growing  and  extending 
erery  day,  tmd  still  growing  and  becoming  one 
<i  toe  most  beautiful  cities  in  the  world.  They 
very  likely  thought  that  a  larger  market-place 
USB  necessary,  but  that  they  ought  to  retain  the 
spue  occupied  by  the  market  as  an  open  space 
for  the  public  good  and  the  pablie  health,  and 
hence  they  converted  it  into  the  Place  Jacques 
Culier.  In  Jan.  1847  the  Act  of  Conversion  was 
made  complete,  and  there  was  also  a  subsequent 
byelaw  by  which  they  directed  that  the  new  place 
should  tie  henceforward  called  the  Place  Jacques 
Gartier.  Their  Lordships  as^inme  also  for  the 
pnrposes  of  the  case  that,  upon  the  happening  of 
these  events,  whatever  rights  if  any  toe  deman- 
dant or  those  he  represents  had  nnder  the  con- 
dition in  tiie  erant  of  1803  came  into  existence 
in  Jan.  1847,  that  is,  that  th^  were  then  entitled, 
if  at  all  entitled,  to  put  their  claims  in  force  and 
to  institute  a  proceeding  against  the  corporation 
to  take  advantage  of  the  condition  annexed  to  the 
gift  of  1803,  and  to  resume  possession  of  this  plot 
of  ground,  or  to  get  compensation  for  the  act  of 
the  corporation.  But  they  did  not  do  so,  and 
things  went  on  as  before  from  1847  to  1852.  The 
effect  of  the  transaction  of  Jan.  1847  was  to 
convert,  by  the  act  of  the  corporation,  the  old 
market-place  into  a  public  square  which  the 
citizens  of  Montreal  and  the  public  bad  a  right 
to  use.  Things  continued  in  that  condition  down 
to  1852,  when  Fcrrin  instituted  his  action.  That 
action  may  be  described  with  substantial  accuracy 
as  similar  to  ihe  present.  It  made  the  same  case. 
The  present  demandant  is  the  assignee  of  Ferrin's 
interest.  Ferrin's  action  the  corporation  defended. 
They  pnt  in  exceptions  similar,  save  in  one 
respect,  to  those  now  before  their  Lordships.  It 
was  allowed  to  sleep  for  some  sis  years.  The  case 
was  then  set  down  for  hearing  before  the  proper 
court  in  Canada,  and  was  dismissed  either  for 
want  of  prosecution,  or  on  the  merits.  Perrin 
never  instituted  any  other  proceeding.  He 
appears  to  have  Iain  dormant  for  nineteen  years, 
and  in  1876,  for  a  nominal  sum,  to  have  assigned 
this  larE^e  claim  over  to  tho  present  demandant. 
In  all  that  interval  the  public  bad  been  using 


this  public  place,  and  it  wa«  not  using  it  privately, 
it  was  not  dam,  bat  itwEU  openly  and  as  of  right, 
without  any  interruption  by  the  parties  or  any  of 
them  who  are  now  represented  to  have  had  the 
property  in  the  place.  Mr.  Fullarton  relied  very 
ranch  on  this  action  of  Perriu's  and  a  petition 
that  came  in  from  some  outside  parties.  Who 
the^  were  we  do  not  know;  bat  it  was  a  petition 
which  was  not  acted  noon,  and  it  is  open  to  the 
suggestion  that  it  was  the  existence  of  that  peti- 
tion that  suggested  the  action  of  Franfois  Ferrin. 
However,  Ferrin  never  took  a  step  further,  and 
it  appears  to  their  Lordships  that  the  absenoe 
of  any  ctmtestation  of  the  ri^ht  of  the  public  to 
use  this  place  as  a  public  highway  is  clear  evi- 
dence of  acquiescence  in  the  pnblic  right,  or 
rather  of  abandonment  of  the  claim,  if  any,  that 
Francois  Perrin  had.  Their  Lordships  desire  to 
point  out  that,  independently  of  the  statutes, 
there  is  evidence  of  a  long-continued  user  by  tho 
public  and  an  abandonment  of  right  by  those 
who  could  have  disputed  the  user  by  the  public, 
sufficient  to  sustain  at  common  law  the  pnblic 
right.  There  seems  to  be  no  difference  betwera 
the  law  of  Lower  Canada  and  the  law  of  Bnglaud 
and  of  Scotland  in  that  respect.  The  public  had 
enjoyed  the  right  from  1847  down  to  the  com- 
mencement of  the  present  action.  They  had 
enjoyed  it  openly,  claimed  it,  not  privately,  bat 
adversely,  and  as  of  right,  and  in  tne  meantime 
there  had  not  been  a  single  step  on  the  part  of 
the  present  claimant,  or  those  from  whom  he 
derives  title,  to  dispute  that  right,  but.  on  the 
contrary,  there  was  the  amplest  evidence  of 
acquiescence  in  the  public  enjoyment.  There  has 
been  made  out,  independently  of  any  statutonr 
provision,  an  ample  case  of  user  on  the  one  sitte 
and  dedication  or  abandonment  on  the  other 
which  would  constitute  the  place  in  question  a 
pnblic  place  over  which,  not  the  citizens  of 
Canada  or  Montreal  alone,  but  the  public  at  large, 
had  rights  which  the  law  would  give  effect  to 
independently  of  the  provisions  of  any  statute. 
The  18  Tict.  c.  100  (Lower  Canada)  does  not  appljy 
to  Montreal,  hut  deserves  attention.  Montreal  is 
excepted  from  the  operation  of  that  Act,  but  it 
applies  to  every  part  of  Lower  Canada  save 
Montreal  and  some  other  expected  places,  and  it 
contains  this  provision,  that  "  every  road  declared 
a  public  highway  by  any  prociis  verbal  byelaw  or 
onler  of  any  grand  voyer,  warden,  commissioner, 
or  municipal  council  legally  made  and  in  force 
when  this  Act  shall  commence  sha]!  be  held  to 
be  a  road  within  the  meaning  of  this  Act  until  it 
be  otherwise  ordered  by  competent  authority." 
That  was  the  Act  adverted  to  by  Dorion,  C.J. 
He  intended  to  refer  to  the  23  Vict.  c.  72,  which 
applies  to  .Montreal  altme.  It  deals  with  the 
property  of  Mxmtreal.  It  deals  with  the  powers 
of  tne  corporation,  and  extends  them  beyond  the 
Act  of  the  8  Yict.  In  sub-sect.  6  ot  sect.  10  of 
that  Act  (23  Tict.  c.  72)  there  is  this  special 
provision:  "The  said  council"  (that  is,  the  council 
of  Montreal)  "fthall  also  have  power  to  cause 
such  of  the  streets,  lanes,  alleys,  highways,  and 
public  squares  in  the  said  city,  or  any  part  or 
parts  thereof,  as  shall  not  have  been  heretofore 
regarded  or  sufficiently  described,  or  shall  have 
been  opened  for  public  use  during  ten  years,  but 
not  regarded,  to  be  ascertained,  described,  and 
entered  of  record  in  a  book  to  be  kept  for  that 
I  purpose  by  the  city  surveyor  of  the  said  tatv, 
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and  the  same  Trhen  ho  entered  of  record  shall  be 
public  highirays  or  groands;  and  the  record 
thereof  shall  in  all  ca-ses  be  held  and  taken  as 
evidence  for  their  being  such  public  highwars 
and  grounds."  Proceeding  under  this  Act,  the 
cotpormtion  did  in  1865,  register  the  Place  Jacques 
Cartier  as  a  pnblic  place  of  the  city.  .Their 
Lordships  have  no  doubt  that  the  rc«:istration 
was  valid,  and  has  been  amply  proved.  -  If  any 
objection  had  been  taken  at  the  trial  before  the 
Canadiui  ^adge,  it  would  have  been  the  easiest 
thing  possible  to  produce  the  original  book,  but 
'»  certified  copy  of  the  entiy  of  registration  was 
admitted  in  its  place.  The  Place  Jacques  Cartier 
had  been  from  1847  up  to  1865  (more  than  ten 
years  before  registration)  enjoyed  by  the  pnblic 
as  a  pablic  wny,  and  it  was  enjoyed  as  a  pnblic 
way  more  than  ten  years  after  the  registration 
and  before  the  present  action  was  commenced ; 
and  it  seems  to  their  Lordships  that  the  esse 
comes  within  the  ex]n*ess  langaage  of  that 
statute,  and  their  Lordships  have  no  doubt  that, 
wfasoa  the  local  Legislature  passed  this  Aet  they 
knair  die  state  of  tningB  in  the  city,  intended  to 
provide  tor  it,  and  did  provide  for  it  in  strong 
and  omphatio  ]uuriuige>  Baying,  that  when  a 
street  or  road  should  have  been  opened  for  pnblic 
use  during  ten  years  and  placed  npon  the  register, 
it  should  oe  a  public  highway.  Their  Ixirdships 
are  of  opinion  that,  even  if  the  common  law 
question  did  not  arise,  still,  there  having  been 
antecedent  to  this  registration,  and  postwior  to 
the  r^stration,  the  statutable  time  during  which 
the  place  should  be  used  as  a  public  street  to 
give  operation  to  the  statute,  the  statute  tben 
applies,  and  npon  that  registration  the  Place 
Jacques  Cartier  became  ft  poblic  highway.  There 
is  a  distinction  between  the  Canadian  law  and 
the  law  of  this  conntry  as  to  pnblic  highways. 
The  Canadian  law  agrees  rather  with  the  law  of 
Scotland,  which  is  founded  on  the  civil  law, 
namely,  that  when  a  street  or  road  beccmies  a 
public  highway  the  soil  of  the  road  is  vested  in 
tbe  Crown  if  there  is  no  other  public  trustee,  or, 
if  there  is  a  corporate  body  that  fills  the  position 
of  tmstee,  then  in  that  corporate  body  in  trust 
for  tiwt  pnblic  use.  It  was  admitted  in  the  argu- 
ment for  the  appellant  that  such  was  the  law  of 
Lower  Canada.  Their  Lordships  being  of  that 
opinion,  which  is  in  accordance  with  the  principles 
deduced  from  G^iy  t.  The  Corporation  of  Montreal 
(1  Dec.  C.  A  6i),  and  with  the  principles  on 
which  the  Court  of  Queen's  Bench  for  Lower 
Canada  appears  to  have  decided  this  case,  will 
therefore  humbly  advise  Her  Majesty  that  the 
judgment  of  the  Court  of  Queen's  Bench  for 
Lower  Canada,  which  is  also  the  judgment  of 
the  Superior  Court,  should  be  ^nned.  ajid 
that  the  present  appeal  should  be  dismissed  with 
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(Before  Cotton,  Ltxdlet,  and  Lopes,  L  JJ. 
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APPEAL  PBOM  THB  CH.1SCERT  DITISIOX. 

Solicitor — Costs — Election   as  to  scale — "  Before 
undertaMng  anjr  business"  —  Generai  Order 
Aug.  1882  under  (he  SolieUors'  Remuneration 
Act  1881  (44  ^  45  Tict.  e  44), «.  6,  sehedvle  1, 
part  2,  schedule  2. 

The  successors  m  tille  of  certain  lessees  havinff 
applied  under  a  provision  in  the  lease  for  a 
renewal  of  the  lease,  the  lessor's  soUcUor  wrote  on 
the  25th  July  to  the  solicitors  of  the  lessees,  saying 
that  their  client  Aad  seen  them  with  tJte  letter  and 
that  the  makers  therein  referred  to  should  have 
their  attention.  They  also  asked  to  hefvmisiked 
unih  tuffieient  esdraets  from,  or  abstracts  of,  ike 
marriage  eeUlement  and  probate  referred  to  «n 
fkeir  Mter.  The  sdieitors  of  the  lessor  then  oon- 
sidered  the  title  of  the  avplieants  to  a  lease,  and, 
being  satisfied  urith  it,  before  sending  the  draft 
lease,  on  the  19th  Oct.,  they  gave  the  lessor  formud 
notice  that  U  taas  their  intmtion  to  charge  their 
costs  of,  and  incidentcd  thereto,  in  accordance 
\tnth  schedule  2  of  the  General  Order  made  in 
pursitance  of  the  Solicitors'  Remuneration  Aet 
1881. 

Hdd  {affirming  the  decision  of  Kay,  J.,  55  L.  T. 
Bep.  N.  S.  630),  thiU  the  hustriesB  connected  with 
the  lease  had  been  undertaken  on  the  25th  July, 
and  therefore  the  letter  of  the  \9th  Oct.  waa  too 
late.  Twrefore  the  remuneration  must  be  on  the 
scale  in  schedule  l,part  2. 

This  was  a  summons  on  behalf  of  three  ladies, 
the  lessees  of  certain  houses  at  Brentford,  asking 
that  their  objections  to  the  taxation  of  the  costs 
of  the  lease  might  be  allowed.  The  question  was 
at  what  date  the  solicitors  of  the  lessor  had 
nnd^taken  the  business  conreming  the  lease 
within  rule  6  of  the  General  Order  of  Aug.  1882, 
made  under  the  Solicitors*  Remuneration  Act 
1881,  which  rule  provides  that 

In  all  caaea  in  which  the  soales  preeoribed  in 
6ofa«dule  I  hereto  shall  apply,  a  solicitor  may,  before 
nndertakiiig  any  basiness,  by  writing  under  his  hand, 
commnmcated  to  the  nUent,  elect  that  his  remanentian 
shall  be  acoordin^  to  the  present  system,  as  alterMH^- 
sohednle  2  hereto ;  bat,  if  do  snoh  election  shall  be 
made,  his  remuneration  aball  be  aooording  to  the  scale 
prescribed  by  this  Order, 

By  a  lease  dated  the  29th  Jan.  1823,  it  was 
provided  that  the  lessor  or  his  representatives 
would  grant  to  the  lessee  or  his  representatives, 
at  his  or  their  own  costs  and  charges,  new  le^es 
of  the  premises  until  ninety-nine  years  had  been 
granted,  and  it  was  agrned  by  tlie  lessor  and 
lessee  that  every  such  renewed  lease  and  the 
counterpart  thereof  should  bo  prepared  and 
engrossed  hy  the  solicitor  for  the  time  being  of 
the  lessor,  and  that  the  costs  and  expenses  thereof 
should  be  paid  by  the  lessee  or  his  represent:'- 
tives.  The  property  was  copyhold,  and  a  lineiu  ■ 
to  demise  was  necessary ;  but  the  cost  of  this  w  . 

loi  Bfiporbtd  liy  W.  C.  Bi!<s,  Enq..  Banlntcr-ftt-LtP^ 
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the  lease  made  payable  hj  the  lessor.  One  of 
tbe  mewed  leases  being  alxrat  to  expire  on  the 
iUih  Jvfy  1885,  the  solicitors  for  the  three  ladies 
«itH;ted  to  a  renew^  wrote  to  Mr.  Parr,  the  repre- 
soitatiTe  of  the  original  lessor  of  the  premises, 
eq)laimng  his  clients*  title,  and  requesting  him 
to  pat  their  firm  in  commanicatioa  with  his 
solicitors,  and  to  instmct  thorn  to  prepare  a 
lease  to  each  of  the  ladies  of  tho  honscs  belonging 
to  them  respectively. . 

The  lessor  saw  his  solicitors,  and  on  tho  25th 
July  they  wrote  to  the  solicitors  of  tlio  lessees  as 

fc^OWR  : 

Our  client.  Mr.  Edward  Farr,  hui  seen  na  with  your 
latter  of  yesterday,  addressed  to  him,  and  the  matters 
Uterem  referrad  to  shall  have  our  attention.  We  may 
w  Out  we  think  we  should  be  fnraiiilied  witii  soffioient 
ennetB  from,  or  abstrActs  of,  tho  marriafre  settlement 
■ad  ptohato  referred  to  ui  yonr  letter. 

According  to  tho  diary  of  tho  clerk  to  the 
lessor's  solicitors,  on  the  27th  Jaly  they  looked 
up  tho  original  lease.  On  tho  11th  Aug.  the 
lessees'  solicitors  sent  an  abstract  of  their  title  to 
the  lease,  which  was  pemsed  bv  the  lessor's 
HoHdtors  on  the  12trh,  and  ou  the  14f.h  they 
attended  on  tho  lessor.  On  the  12th  Hopt.  the 
lessees*  solicitors  Trrote  pressing  for  the  draft 
leases  for  approval.  On  the  Uth  the  lessor's 
solicitors  wrote  to  him  for  iostrnctions,  and  on 
the  I9tfa  they  attended  on  him.  On  the  2lBt  they 
wrote  to  the  leasees*  solicitors,  saying  that  they 
were  in  commnnication  with  the  steward  of  tho 
manor  with  reference  to  the  admission  of  the 
lessor  to  the  property,  and  the  licence  to  demise. 
On  the  22nd  they  attended  and  examined  the 
sbstract  of  the  lessees'  title,  with  the  deeds  and 
docnmcnts.  On  the  2nd  Oct.  the  lessees'  solicitors 
wrote  pressing  for  comi^etion,  and  on  the  f)th  the 
lessor's  solicitors  wrote  expressing  sorrow  for  the 
delay  and  hoping  to  be  able  to  send  the  drafts  in 
a  &w  days.  At  this  staee  of  the  matter  the 
lessor's  solicitors  on  the  19th  Oct.  sent  him  formal 
notice  that  *'  on  the  grant  of  tho  leases  it  is  our 
intention  to  charge  onr  costs  thereof,  and  in- 
cidental thereto,  in  accordance  with  schedule  2." 
With  this  they  sent  an  explanatory  letter  stating 
that  tbe  object  of  tho  notice  was  "to  endeavour 
to  obtain  from  the  lessees"  their  costs  on  that 
footing.  On  tho  2lBt  Oct.  tbo  draft  leases  were 
forwarded. 

On  the  completion  of  the  matter  tho  lessees 
contended  that  the  costs  must  be  calculated  on 
the  scale  in  schedule  1,  part  2.  On  taxation  the 
tssing  master  held  that  the  business  of  pn^iaring 
the  leues  to  bo  granted  in  accordance  with  the 
lessor's  covenant  was  not  nndertaken  until  the 
lessor's  solicitors  had  satisfied  themselves  that 
the  persons  applying  for  the  grant  of  tho  lease 
were  representatives  of  the  original  lessee,  and  so 
entitled  to  it ;  that  the  letter  of  tbe  19th  Oct.  was 
sn  election  made  before  undertaking  the  business 
of  preparing  and  completing  the  lease,  and  there* 
fore  tney  were  entitled  to  be  paid  according  to 
scbedalo  2.  He  was  further  of^  opinion  that  tho 
investigation  of  the  title  of  the  applicants  was 
not  such  business  connected  with  the  lease  as  to 
be  included  in  the  fees  allowed  by  schedule  1,  but 
was  distinct  from  preparing,  settling,  and  com- 
pleting the  lease  and  conntcrpart,  for  it  might 
result  in  a  failnrc  to  show  a  title,  or  might  occur 
several  times  over. 

A  summons  was  then  taken  ont  to  review  the 
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taxation  and  adioumed  into  court,  and  on  tho 
22nd  Not.  188o  Kay,  J.  reversed  the  taxing 
master's  decision  (55  L.  T.  Rep.  N.  S,  630),  and 
this  was  an  appeal  from  that  oraer. 

Millar,  Q.C.  and  A,  J.  Allen,  for  the  appellants. 
— The  plaintiffs  did  not  undertake  the  business 
until  after  the  19th  Oct.  Before  that  date  they 
were  considering  the  title  of  certain  persons  who 
claimed  to  be  entitled  to  leases  under  the  lease  of 
1823.  Parr  was  not  on  the  roll  of  tho  manor 
when  the  leases  were  applied  for,  and  it  was 
necessaiT  to  get  him  admitted  and  obtain '  a 
licence  from  tho  lord  of  the  manor  to  demise  tho 
property.  This  preliminary  work  having  been 
co'npleted,  before  preparing  the  leases  th(» 
solicitors  wrote  the  letter  of  the  19th  Oct.  which 
was  in  time.  "The  cases  of  He  Field  (52  L.  T.  Rep. 
N.  S.  430;  29  Ch.  Div.  608).  and  Be  Eitianuel  luul 
Slmmonds  (ante,  p.  79;  33  Ch.  Div.  40),  aro 
different  to  this  cose.  Tho  work  done  before  tho 
19th  Oct.  wan  not  business  connected  with  the 
leases  within  the  order.  There  must  bo  some 
limit.  Tho  lessor  midht  have  had  to  prove  a 
will,  or  take  out  administration,  in  order  to  get  a 
title  to  grant  the  lease,  or  bring  an  action  of 
ejectment  in  order  to  bo  enabled  to  give  posses- 
sion. Would  that  bo  buHincss  connected  with  the 
lease  within  tbe  order  ?  It  can  only  include  things 
which  ordinarily  arise  in  such  matters,  such  a.-* 
negotiations.  The  lessees  had  nothing  to  do  with 
the  lord  of  tbe  manor,  and  until  the  licence  was 
granted  the  parties  were  not  face  to  face.  Tho 
lord  might  have  refused  permission.  The  solicitor 
cannot  be  said  to  have  undertaken  business  con- 
nected with  the  lease  before  ho  knew  whether  tho 
applicants  were  entitled  to  it  or  not.  In  the  scalo 
the  remuneration  is  eifpressed  to  be  only  for 
"  preparing,  settling,  and  completing  lease  and 
counterpart,"  which  would  not  include  this  pre- 
liminary work.  Rule  d  is  intended  to  be  for  tho 
benefit  of  the  solicitor,  and  should  therefore  bu 
construed  as  to  for  his  bmefit.  Election  is 
chosing  between  two  known  things.  The  judg- 
ments in  Rc  Emanuel  aiul  fUmmonaa  contemplate 
the  possibility  of  there  being  a  double  trans- 
action, a  part  of  which  only  would  bo  covered  by 
the  scale  fee. 

Haldane,  for  the  respondents,  was  not  called  on. 

CoTToy,  L.J. — ^The  question  which  we  have  to 
consider  is,  whether  the  appellants  elected  aufh- 
ciently  early  to  be  remunerated  according  to  tho 
old  system  as  altered  by  schedule  2  of  the  General 
Order  nndor  tbe  Solicitors'  Bemnnerotion  Acb 
1881.  In  order  to  decide  this  question  we  mu.it 
consider  the  object  of  the  rules  contained  in  that 
order  generally.  They  provide  for  tbe  remunera- 
tion of  solicitors  for  certain  work,  and  I  suppose 
those  who  are  responsible  for  the  rules  obtained 
the  best  assistance  they  could  in  order  that  tho 
scale  fixed  by  them  might  be  fair  and  reasonable, 
and  prevent  tho  loss  of  time  and  expense  occa- 
sioned by  the  taxation  of  long  bills  of  costs.  lb 
would  be  wrong  for  us  to  hold  that  a  solicitor, 
having  dono  a  part  of  tho  work  which  would  bo 
coverral  by  the  scale  fee,  could  then  say  the  scalo 
in  schedule  would  not  pay  him,  and  elect  to 
lie  remunerated  nndcr  schedule  2.  That  would 
enable  faim  to  use  the  ncvUe  in  cases  in  which  it 
would  pay  him  and  to  reject  it  when  it  would  not. 
Kow,  rule  fS  of  the  order,  which  provides  that  tbo 
solicitor  may  elect,  is  as  follows :  "  i^oJI  cfises  to 
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which  the  scales  prescribed  in  sohednte  1  hereto 
shall  apply,  a  solicitor  may,  before  undertaking 
any  husinesB,  ly  writing  nnder  his  hand,  com- 
municated to  ioB  client,  elect  that  his  ramunera- 
tion  shall  be  according  to  the  present  system  as 
alto^  by  schedule  2  hereto;  hot  if  no  anch 
election  shall  be  made,  his  remuneration  shall  be 
according  to  the  scale  prescribed  br  this  order." 
In  the  present  case  the  notice  electing  to  be  paid 
under  schedule  2  was  sent  to  the  client  on  the 
19th  Oct.,  and  the  question  is  whether  that  was 
early  enough.  That  depends  on  what  is  meant  by 
"  undertaking  "  and  "  business  "  in  the  rule.  The 
appellants  contend  that  "  business  "  means  only 
such  as  is  mentioned  in  scliedale  1.  But  rule  2 
provides :  "  Subject  to  the  exception  aforesaid, 
the  remuneration  of  a  solicitor  in  respect  of  busi- 
ness connected  with  sales,  porchikBes,  leases, 
mortgages,  settlements,  and  other  matters  of  con- 
veyancing, and  in  respect  of  business  not  being 
btuiness  in  any  action  or  transaction  in  any  court 
or  in  the  chambers  of  any  judge  or  master,  is  to 
be  regulated  as  follows,  namely  {b),  in  respect  of 
leases  and  agreements  for  leases,  of  the  kind  men- 
tioned in  part  2  of  schedule  1  to  this  order  .... 
when  the  transaction  shall  have  been  completed, 
the  remuneration  of  the  solicitor  having  the  con- 
duct of  the  buBinesB  is  to  be  that  prescribed  in 
part  2  of  such  schedule  1."  If  schedule  1  only  is 
to  be  looked  at,  that  no  doubt  would  be  a  strong 
argument  in  favour  of  the  appellants'  contention. 
But  we  must  also  consider  rule  6,  and,  in  my 
opinion,  the  "  business "  before  undertaking 
which  the  solicitor  must  elect  includes  all  busi- 
ness connected  with  the  transaction  which  would 
be  covered  by  the  scale  fee,  for  though  schedule  1, 
part  2,  does  not  specifi(»lly  provide  for  it,  and 
only  speaks  of  the  remnneration  for  "  preparing, 
settling,  and  completing  lease  and  counterpart," 
yrt  rule  2  says  that  that  remnneration  is  to  be  "  in 
respect  of  business  connected  with"  a  lease.  Then, 
what  is  the  meaning  of  "  undertaking  "  the  busi- 
ness 9  I  am  of  opinion  the  solicitor  undertakes 
the  business  as  soon  as  the  client  retains  him  and 
he  accept-s  the  retainer.  Then,  had  the  solicitors 
here,  before  the  19th  Oct.,  "  undertaken "  the 
business,  the  remuneration  for  which  is  provided 
for  by  schedule  IP  I  think  they  had.  The  re- 
spondents employed  their  solicitors  to  write  to 
Parr  and  say  they  were  entitled  to  a  lease,  and  in 
their  letter  the  solicitors  ask  him  to  pat  their  firm 
in  oommunication  with  his  solicitors.  There  is  ik> 
eridence  to  show  what  Parr  did  on  receipt  of  that 
letter,  but  Ithinkthat  the  proper  conelnsion  to  draw 
is  that  he  put  this  letter  into  bis  solicitors*  hands 
and  directed  them  to  attend  to  the  matter ;  that  is, 
to  undertake  the  preparation  of  the  leases,  if  th^ 
were  satisfied  that  the  ladies  were  entitled  to  it. 
I  tiank  nnder  rule  6  they  then,  undertock  busi- 
ness for  which  they  were  to  be  remunerated  under 
the  scale  in  schedule  1  if  the  business  was  com- 
pleted i  that  is,  if  the  leases  were  granted.  Of 
course,  if  it  never  was  completed  their  remunera- 
tion would  be  according  to  the  old  scale  as  modified 
hv  schedule  2 ;  but  tho  business  has  been  com- 
pleted. In  reply  to  the  letter  of  the  lessees'  soli- 
citors, the  appellants  wrote  that  "the  matters 
therein  referred  to  shall  have  our  attention,"  not 
that  the  lessees  must  prove  their  title  before  the 
lease  would  be  granted.  I  think  the  proper  con- 
clusion is  that  they  accepted  the  letter  handed  to 
them     their  client  as  instructions  to  attend  to 
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the  matter  referred  to  in  it,  and  their  own-letter  to 
the  claimants'  solicitors  shows  they  understood  it 
as  instructions  to  carry  out  the  leasff  if  the 
persons  who  had  applied  for  it  should  prove  to  be 
entitled  to  it.  I  am,  therefore,  of  opinion  that 
they  made  their  election  too  late  and  this  appeal 
fails.  I  give  no  opinion  as  to  how  far  some  ot  the 
business  done  by  Messrs.  Allen  and  Son,  that 
with  reference  to  obtaining  the  admission  of  Parr 
on  the  rolls  of  the  manor  and  obtaining  the  licence 
from  the  lord,  was  covered  by  the  sc^e  fee. 

LiSDLET,-  L.J. — In  this  case  I  think  that  the 
view  of  K&y,  J.  is  right.  The  expression  "  before 
undertaking  any  business  "  in  rule  6  is  obscure, 
and  to  un(£irstand  it  rule  2  must  be  looked  at. 
[His  Lordship  then  read  the  rule,  and  continued:] 
Subject  to  the  right  of  election  by  a  solicitor,  it 
is  obvious  that  this  business  would  have  been 
paid  for  according  to  part  2  of  schedule  1,  and  it 
IS  for  the  solicitors  to  show  that  they  have  done 
what  is  necessary  to  exclude  it.  They  rely  on 
rule  6,  the  effect  of  which  is  that  the  scale  in 
schedule  1  applies  unless  the  solicitor  elects  in 
writing  communicated  to  his  client.  "  before 
undertaking  the  business/*  to  be  remnnerated 
nnder  schedule  2.  When  we  look  at  the  facta 
and  correspondence  in  this  case,  I  come  to  the 
conclusion  that  this  business  was  undertaken  in 
July  and  not  in  October.  Certain  persons  were 
entitled  to  a  lease  from  Sir.  Parr,  and  their  soli- 
citors wrote  to  him  asking  for  it.  He  gave  that 
letter  to  his  solicitors,  and  they  wrote  to  the 
persons  saying  you  must  prove  your  title.  It 
may  be  said  here  that  the  business  done  before 
the  19tfa  Oct.  had  nothing  to  do  with  granting 
the  lease,  but  it  is  very  difficult  to  say  it  is  not 
"  business  connected "  with  the  lease.  If  we 
accede  to  the  appellants'  view  the  solicitor  might 
draw  a  line  and,  with  reference  to  the  remaiimer 
of  the  business,  might  elect  to  be  remunerated 
under  schedole  2.  I  think  that  would  he  totally 
inconsistent  with  the  rules.  The  appeal  there- 
fore  fails.  ^ 

LoFES,  L.J.,  concurred. 

Solicitors:  Allen  and  Son;  Parker,  Garrett, 
and  Parker. 


Feh.  10  and  11. 
(Before  Cottok,  LiSBLer,  and  Lopes,  L.JJ.) 
Be  R&KDBLL;  Hood  v.  B&kdell.  (a) 

APPEAL  FROM  THE  CHAKCEKT  DTTISIOK. 

Practice — Costs — Taaiatwn — Copiea  of  documente 
for  vee  of  court. 

The  three  judges  in  ike  Court  of  Appeal  ehotdd 
each  be  provided  with  a  copy  of  mtUerial  doeU' 
merits  {such  aa  a  copy  of  a  wiU,  the  construction 
{^tohich  is  in  question),  and  the  costs  of  the  three 
copies  should  be  <iUowed  by  the  taxntg  masters. 

This  was  an  appeal  from  a  decision  of  Kay,  J. 
upon  the  construction  of  the  will  of  Charles 
lUindell,  who  died  towards  the  end  of  1880. 

On  the  case  being  opened  it  appeared  that  only 
one  copy  of  the  will  had  been  provided  for  the  use 
of  the  court. 

Sir  ff.  Davey,  Q.C.  (X  R.  Smart  with  him)  for 
the  appellants. — I  am  informed  that  the  costs  of 
three  copies  of  the  will  for  the  use  of  the  court 
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woold  not  be  allowed  hy  the  taxing  masters.  In 
many  cases  it  is  almost  impossible  to  get  on  unless 
the  jndges  have  copies  ot  the  documents.  Yery 
often  it  is  necessary  for  the  jnnior  coansel  to 
hand  his  copy  to  the  court,  and  eren  for  the  lead- 
ing eouiuel  to  do  so,  which  of  course  is  extremely 
ioooBTOuent  to  counsel. 

CoTTOX,  L.J. — I  have  said  before,  and  I  say 
again,  that  when  three  judges  are  present,  three 
copies  of  anv  material  document  Ought  to  be 
pnrrided,  so  tnat  each  of  tlw  judges  may  be  able 
to  see  what  it  is  that  counsel  are  discussing, 
Slid  the  costs  nf  such  copies  ought  to  be  allowra. 
by  the  taxing  duster.  There  is  a  waste  of  public 
tune  if  only  one  copy  is  provided,  as  I  have  to 
loc^  at  it,  and  then  nand  it  to  lindl^,  L.J.,  and, 
then  he  must  hand  it  to  I^opes,  Xj.3. 

Graham  Batting;  Q.C.  and  Taie  Lee  for  the 
plaintiffs,  the  respondents. 

Their  Lokuships  eTentually  rerer&cd  the 
deririui  ot  Kay,  J.,  but  the  case  does  not  call 
fora  report. 

Solicitwa  :  Lealie  and  Sardy  ;  Devonahire  and 
fUsy. 


HIGH  COURT  OF  JUSTICE. 

CHANCERY  DIVISIOIf. 

Thurtday,  Jan.  13. 

(Before  Kxy,  J.) 

Re  Baslsard  ;  Baiutajid  r.  Whiti.  (a) 

DmnicHe — Scotch  marriage  aeiUemmt — EngUeh 
htuband  and  Setdeh  wife — BAghU  cf  widow — 
Lex  loet. 

In  1849  an  Englishman  domiciled  in  England 
married  a  Scotch  lady  in  Scotland.  Previously 
to  the  marriage  the  parties  executed  a  "  contract 
of  marriage  **  in  the  Scotch  form.  The  intended 
inland  thereby  bound  himself,  his  heirs,  execu- 
tors, artd  eueceaaort,  to  pay  to  the  intended  voife, 
in  case  she  shotdd  survive  him,  an  annuity  of 
aOOI.,  and  further  iojpay  30001.  to  the  children  of 
ike  marriage  after  his  death.  After  the  marriage 
the  parties  resided  in  England.  In  1870  the 
kumatd  died  then,  havittpoy  his  will,  dated  in 
1863,  hui  vAiiek  did  not  tn  any  way  refer  to  the 
marriage  contrail,  given  hi*  reeidwmry  estate  to 
irueteea  upon  trttst  to  pay  the  income  thereof  to 
his  wife  for  Ufe,  with  remainder  as  to  the  capital 
to  his  children  equally  at  twenty-one. 

The  wife  died  in  England  in  1886,  having  made  a 
wiU  appointing  executors.  During  her  widow- 
hood she  never  received  the  annuity  under  the 
contract,  hui  enjoyed  the  income  of  Tier  husband's 
rttiduary  estate.  There  were  two  children  of  the 
marriage,  both  of  whom  survived  their- father,  but 
predeceased  their  mother,  having  attained  twenty- 
one.  TTie  hutbanSr  estate  being  insufficient  to 
satisfy  both  the  arrears  of  the  widow's  annuity 
and  the  30001.  payable  to  the  children,  the  ques- 
tion wcu  raised,by  originating  summons,  whether 
the  contract  was  to  be  construed  according  to 
Scotch  law  {under  which  the  provision  of  an 
asMuity  to  the  wife  on  marriage  imports  a  jus 
erediii  in  her  favour  entUUng  Mr  to  rank  pari 
passu  with  her  hushaTi^s  other  creditors,  the 
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Children  having  only  a  spes  eueeessimiie),  or 
according  to  the  English  law. 
Seld,  that  the  intention  of  the  parties  on  entering 
into  the  contra^  must  he  considered  (Chamberlain 
V.  Napier,  15  Ch.  Dir.  614) ;  that  the  fact  that 
it  was  entered  into  in  the  Scotch  form  led  to  the 
inference  that  it  was  to  be  construed  not  aeeordiitg 
to  the  law  of  England,  but  according  to  the  law 
of  Scotland ,-  ana  that  the  case  was  governed  by 
Gnepratte  v.  Young  (4  De  Q.  &  Sm.  217). 
Hdd,  thvrtfore,  thai,  as  the  hmbanSa  eusets  were 
'  not  more  than  enough  to  rati^  the  paramomU 
claim  of  the  wife's  representatives  to  the  arrears 
of  her  annuity,  the  claim  of  tJie  children  tnthe 
dioieion  of  the  assets  failed. 

Jaues  Baknakd,  a  domiciled  Englishman,  who 
was  bom  and  lived  iu  England,  was  married  for 
the  first  time  on  the  28th  Oct.  1830,  uid  had  by 
hia  first  wife  four  children,  all  of  whom  sarTiTcd 
him,  but  one  of  whom,  a  daughter,  afterwards  died, 
leaving  a  husband,  William  Henry  Chapman. 

James  Barnard's  first  wife  died,  and  he  was 
married  a  second  time,  on  the  26th  June  1849,  to 
Clementina  Shand.  The  marriage  took  place  in 
Scotland,  and  on  the  same  day,  immediately 
previous  to  the  marriage,  the  parties  executed  a 
marriage  contract  in  the  Scotch  form. 

B|y  such  contract,  iu  contemplation  of  the 
marriage,  James  Barnard  bound  and  obliged 
himself  his  heirs,  executors,  and  successors,  to 
make  payment  to  Clehientina  Shsmd,  in  case  she 
should  survive  him,  of  a  free  annuity  of  200Z. 
sterling,  and  that  at  two  terms  in  the  ^ear,  Whit- 
sunday and  Martinmas,  by  equal  portions,  begin- 
uing  the  first  payment  of  tno  annuity  at  whichever 
of  tnose  terms  snould  first  happen  alter  his  death, 
for  the  first  half-year  succeeding  such  term,  and 
the  next  payment  at  the  first  term  of  Whitsunday 
or  Martinmas  thereafter,  and  so  forth  half-yearly 
at  such  terms  during  the  lifetime  of  Clementina 
Shand,  with  the  le^  interest  of  eaoh  term's 
payment  ot  the  annuity  during  the  nonpayment 
thereof,  and  a  fifth  part  more  of  each  term  s  pay- 
ment of  liquidate  penalty  in  case  of  failure  in 
the  punctual  payment  thereof.  James  Barnard 
thereby  further  bound  and  obliged  himself,  and 
his  foresaids,  to  make  payment  to  the  child  or 
children  of  the  marriage  at  the  term  of  Whitsun- 
day or  Martinmas,  that  should  first  happen  after 
his  death,  the  sum  of  30001.  sterling,  with  legal 
interest  thereof  from  the  term  when  the  same 
became  due  until  paid,  and  liquidate  penalty  as 
aforesaid,  which  sum  so  provided  should,  if  there 
were  more  than  one  cnild,  be  equally  divided 
amoE^  the  children,  or  should  be  divimd  amou 
them  in  suchproportions  as  James  Barnard,  or  &ul- 
ing  him  as  Clementina  Shand.  should  appoint  by 
any  writing  under  thdr  hands  respectively,  declar- 
ing that  if  any  child  of  the  marriage  shoald  die  be- 
fore the  sum  payable  to  him  or  her  should  be  paid  or 
be  payable,  leaving  lawful  issue  of  his  or  her  body, 
sucn  issue  should  nave  right  (equally  among  them 
if  more  than  one)  to  the  sum  which  would  have 
been  payable  to  their  parent  in  case  suoh  parent 
had  survived,  which  provisions  in  favour  of  the 
child  or  children  of  the  marriage  should  be  in 
full  satisfaction  to  tbem  of  all  legitimate  and 
other  claims  at  their  instance  against  the  father. 
For  these  causes,  and  on  the  other  part,  Clemen- 
tina Shand,  with  the  consent  and  approbation  of 
her  intended  husbaud,  thereby  4i8pos^,  assigned. 
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and  conveyed  in  trnst,  for  theparpoees  after  men- 
tinned,  to  James  Knssell,  John  Maclean  Lee, 
Phiness  Daniel,  'William  Fraser,  and  John 
Dngnid  Uilne,  the  sam  of  500Z.  sterling,  due  to 
her  under  the  family  settlement  of  her  father, 
as  also  any  other  siims  of  money  and  snbjects. 
heritable  and  movable^  to  which  she  shonld 
succeed  or  acquire  right  to  dnrinsc  the  snb- 
aistence  of  the  marriage  npcni  certain  trusts  ■ 
therein  mentioned.  Then  followed  a  declaration 
that,  notwithstanding  the  trusts,  it  should  ba  in 
the  power  of  the  trustees,  ataiUft  mairinwnio,  and 
on  the  joint  application  of  the  wife  and  husband, 
to  pay  and  convey  to  the  wife,  from  time  to  time, 
su^  parts  and  portions  of  the  sums  and  subjects 
thereby  conveyed,  or  the  whole  thereof,  as  the 
trustees  might  jnd^  reasonable  and  proper, 
csclnaive  of  ju*  martii  of  her  husband.  ' 

After  the  marriage  James  Barnard  and  his 
second  wife  came  to  reside  in  England. 

James  Barnard  had  two  children  by  his  second 
marriage,  namely,  Clementina  Barnard,  bom  on 
the  3rd  Hay  1850.  and  Ooidon  William  Barnard, 
bom  on  the  7th  May  1852. 

Jn  1855,  in  acc(^dance  with  the  pnmBian  in 
the  marriage  cotitroct,  the  trustees  thereof  petd 
the  sum  01  5C01.  to  Mrs.  Barnard  at  the  joint 
request  of  herself  and  her  husband. 

On  the  S9th  Dec.  1863  James  Barnard  executed 
a  will  and  a  codicil  thereto.  Ko  mention  of  the 
marriage  contract  was  made  in  either  document. 
By  the  will,  James  Barnard  gnve  his  furniture, 
Ac.,  to  hia  wife,  and  devised  his  residuary  real 
and  personal  estate  to  John  Maclean  Lee  and 
William  Barnard  (whom  the  testator  also 
appointed  his  executors)  npon  trust  to  sell  and 
convert  and  to  pay  the  income  to  his  wife  for 
her  life,  and  after  her  death  to  hoM  the  corpus 
in  trust  for  all  his  children  equally,  to  be  abso- 
lutely vested  at  the  age  of  twenty-one  years. 

By  the  codicil  James  Barnard  gave  to  each  of 
his  diildren  a  legacy  of  50L 

James  Barnard  died  on  the  15th  Jan.  1870,  and 
on  tho  24th  May  1870  probate  of  his  will  was 
granted  to  William  Barnard,  John  Maclean  Lee, 
the  other  executor  (and  who  was  also  one  of  the 
wife's  trustees  of  the  marriage  contract),  luring 
rsiounced  probate  and  discbumed  the  trustee- 
ship. 

James  Barnard's  debts  and  testamentary  ex- 
penses were  duly  paid  1^  William  Barnard,  the 
executor  and  trustee,  as  were  also  the  legacies 
of  501.  to  each  of  James  Barnard's  surviving 
children. 

Tho  property  was  converted  into  money  and 
invested  in  the  purchase  of  1944^.  4«.  lid.  Three 
per  Cent.  Consolidated  Bank  Annuities,  with  the 
exception  of  a  certain  house  and  a  inece  of  land 
with  a  cottage  thereon.  The  house  (which  was  of 
the  estinif^ed  yearly  rent  of  201.)  was  occniaed 
by  Mrs.  Bamara,  and  tho  piece  of  land  and  the 
cottage  were  let  for  251.  per  annum  down  to  May 
1884,  when  the  house  and  land  were  sold  for 
1225Z.,  and  the  proceeds,  after  deducting  ex- 
penses, were  invested  in  the  pui-chase  of  a 
further  sum  of  llSOi.  lOa.  Three  per  Cent. 
Consolidated  Bank  Annuities. 

Mrs.  Barnard  enjt^ed  the  use  of  the  house  and 
received  the  rent  of  the  land  and  the  dividends 
on  the  19441  4m.  lid.  Three  per  Cent.  Consols 
(58Z.)  from  1870  to  May  1884.  and  from  May 
1884  to  Jan.,  188G  she  received  the  dividends 
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I  on  31241.  14s.  lid.  Three  per  Ctmt.  CmisoIs 
(901. 12<.  6d.). 

James  Barnard's  daughter  Clementina  Barnard 
died  on  the  28th  March  1873  intestate  and  un- 
married; and  his  son  Gordon  William  Baraaird 
died  on  the  18th  Joty  1874,  also  intestate  and 
unmarried.  Both  had  attained  twenty-one  yean 
of  age.  but  neither  had  received  any  part  m  his 
or  her  share  (half  of  3000/.)  under  the  proviMon 
in  the  marriage  contract. 

William  Barnard  died  on  the  12th  Aug.  1882, 
and  Lasham  Barnard  and  Penrose  Dunbar  were, 
on  the  28th  Dec.  1882,  a^^inted  trustees  by 
Mrs.  Barnard  under  the  power  given  to  her  hjf 
the  will  of  James  Bamara. 

Mrs.  Barnard  died  on  the  23rd  Jan.  1886,. 
having  made  a  will  of  which  she  appointed 
James  Kearney  White  and  Penrose  Dunbar 
(one  of  the  new  trustees  of  the  will  of  James 
Barnard)  executors  and  trustees. 

Lasham  Barnard  and  Penrose  Dunbar  were 
about  to  distribute  James  Barnard's  estate 
(represented  by  a  sum  of  31631.  2f.  9d.  cash) 
amongst  the  execntras  of  Mrs.  Barnard,  the 
three  surviring  children  of  James  Barnard  by 
his  first  marriage,  and  William  Henry  Chapman, 
and  the  personal  representatives  of  Clementina 
Barnard  and  William  Gordon  Barnard,  when  the- 
marriage  contract  was  brought  to  their  know- 
ledge, of  the  existence  of  which  they  were  pre- 
vio^y  ignorant. 

Being  uncertain,  therefore,  as  to  how  they 
should  deal  with  the  moneys  in  their  hands,  they 
took  out  an  originating  summons  against  the- 
esecutors  of  Mrs.  Barnard,  and  against  the  three 
surviving  children  of  James  Barnard  and  William 
Henry  Cnapman,  asking  that  the  following  ques- 
tions or  mattera  arising  in  the  determiuation  of  the 
trusts  of  James  Barnard's  will  might  be  deter- 
mined nndnr  the  Bnles  of  Court,  Oraer  LV.,  r.  3, 
sub-sect,  (g),  and  relief  given  in  respect  thereof' 
without  administration  of  the  trusts  of  such 
will:  (1)  Whether  the  sum  of  30001.  mentioned 
in  the  marri^e  contract,  with  interest  and 
penalties  in  respect  of  the  same  as  in  such  con- 
tract provided,  was  payable  to  the  next  of  kin  of 
James  Barnard's  children,  Clementina  Barnard 
and  Crordon  William  Banurd,  in  equal  moieties ; 
(2)  whether  the  representatives  of  Mrs.  Barnard 
and  the  next  of  kin  of  Clementina  Barnard  and 
of  Gordon  William  Barnard  were  barred  1^  lapse 
of  time,  acquiescence  or  otherwise,  from  makmg 
any  claim  under  the  provisions  of  the  marriage  - 
contract ;  (3)  if  the  court  should  bo  of  opinion 
that  the  provisions  of  tho  marriage  contract  as- 
to  the  annuity  of  200^  therein  mentioned,  and 
the  Bum  of  3000^  and  the  interest  and  penalties 
payable  in  reppect  of  the  same,  were  still  in  force, . 
tixen.  upon  what  principle  tho  sum  dne  from  th& 
estate  of  James  Barnard  to  the  representatives 
of  Mrs.  Barnard,  and  to  the  next  of  kin  of 
Clementina  Barnard  and  of  Gordon  Williua 
Barnard  respectively  were  to  be  ascertained, 
and  in  what  proportions  the  estate  of  James 
Barnard  must  be  applied  towards  satisfpiig  the 
same  respectively,  and  whether  anythmg  was 
due  from  the  representatives  of  Mrs.  Barnard  to 
the  plaintiffH  as  trustees  of  the  will  of  James 
Barnard,  or  to  the  next  of  kin  of  Clementina 
Barnard  and  of  Gordon  William  Barnard  respec- 
tively in  respect  of  any  monej-s  that  Mrs.  Barnard 
might  have  received  under  the  trusts  of  the  will . 
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Id  excess  of  what  she  should  bo  held  to  hare 
been  entitled  to  receive  under  the  marriage 
contract. 

Tho  summons  further  asked  that,  if  it  should 
Hipear  to  the  court  to  be  necessary,  James 
Barnard'a  estate,  subject  to  the  tmsta  of  the  will, 
mif^t  be  administered  by  the  court,  but  so  far 
only  as  should  be  necessary  for  carrying  into 
sffect  the  determination  of  the  court  upon  the 
qQestions  or  matters  tfaeroinbefore  mentioned. 

To  assist  the  court  in  determining  thequestions 
■arismg  on  the  summons  the  opinions  of  two 
Scotch  advocates  were  obtained. 

In  an  affidavit  made  1^  one  of  snch  ad-rooates 
it  was  stated  that  the  marriage  contract  was 
in  the  DSual  form  of  Scotch  ante-nnptial  marriage 
oonttacts,  and  its  proTinions  were  of  the 
costcRnary  character  and  expressed  in  castomary 
language ;  and  that  the  constmction  and  legal  effect 
of  such  a  deed  was  well  settled  according  to  the 
law  of  Scotland.  It  was  also  stated  that,  assuming 
James  Barnard  was  a  domiciled  Englishman  at 
the  date  of  tho  marriage  contract,  that  he  and  his 
wife  at  such  date  intended  to  reside  and  be  domi- 
ciled in  England,  and  tbat  they  carried  tbeir 
intention  into  effect,  remaining  domiciled  in 
England  from  ^e  date  of  tbeir  marriage  until 
their  deaths,  nevertheless,  the  law  of  Scotland, 
and  not  the  law  of  England,  must  determine  the 
■eonstmction  and  legal  effect  of  the  marriago 
contract. 

The  affidavit  then  proceeded  as  follows  : 

Aeeoiduw  to  the  law  of  Scotland,  Janes  Barnard  was 
aatentitlea  to  reTotethe  aata-noptial  maniage  eon- 
tneLrato  defeat  its  piovisionB  by  nii  will. 

Bnt  tho  pTovision  in  favonr  of  his  wife  ot  an  annni^ 
irf20(M.  in  tho  erent  of  her  mrriTing'  bim,  stood  on  a 
Uffher  footin?  ihan  the  provision  of  SOON,  payable  to 
hs  dnldren  uier  her  derai. 

ADoordinf  r  to  the  law  of  Scotland,  the  said  ptoviaioa 
to  the  wife  imported  a  jut  crediti  in  her  favoor  entitling 
her  to  be  ranked  even  daring-  her  hnaband's  lifetime 
ebmc  with  tiie  other  personal  creditors  of  her  hnsband 
far  the  valoe  of  her  aorrivance,  no  as  to  have  a  dividend 
Mt  Mide  and  secazed  for  hor  nae  in  the  event  of  her 
■Bvivuoe.  The  wife  waa  thus  from  the  very  first  an 
actual  creditor  of  her  husband. 

On  the  other  hand,  the  provision  of  30001.  to  the 
diUren  is  not  oonoeived  in  snoh  terms  sm  to  give  them 
-a^a  endili  entitling  them  aooording  to  the  law  of 
te)CUnd  to  rank  as  creditors  even  after  their  fathers 
dssfli.  The  children  are  merely  the  heirs  of  the 
nsrrisge  with  a  tpea  *wc*anonis  which  their  lawful 
bihraooold  notdueatby  his  willor  other  gratnitooa 
deed,  bat  which  waa  not  effeotoal  agafnat  the  oreditors 
-ef  their  father. 

Hence  it  f  oUowa  that,  in  the  event  of  the  meana  and 
Mtate  left  by  the  said  James  Barnard  being  inanf&cient 
to  meet  both  the  provision  to  his  wife  and  the  provision 
to  his  ehildron,  the  former  provision  is  preferable,  so 
flnt  the  ehOdren  can  receive  nothing  till  the  wife's 
dalna  are  fnlly  satiafled. 

Aoeotdii^  to  the  law  of  Scotland,  the  claims  ot  the 
wife  lot  her  representatives)  and  the  ohildrpn  (or  their 
representatives),  under  the  marriage  contract,  are  not 
wred  by  the  lapse  of  time  that  nas  occurred.  The 
only  limitation  api,licable  to  snob  claims  ia  the  negative 
preeeription  of  forty  years,  that  period  ronning  only 
fnim  the  death  of  the  said  James  Barnard. 

The  question,  however,  remains  whether,  anything 
done  by  Mrs.  Barnard  has  bured  her  or  her  repre- 
wstatiTes  from  olainingunder  the  marriage  oontraot. 

I  sssume  that  Urs.  Bamard  took  not  merely  tiie 
Dimsefaold  furniture  (inolnding  plate)  to  which  she  waa 
^titled  under  the  marriagecontraot,bntalBotho  "  linen, 
duns,  glass,  books,  prints,  pictures,  wines,  liquors, 
fnel,  oonsnmable  provisions,  and  other  hoosohold 
■effects,"  which  she  was  entitled  to  claim  (in  addition 
to  the  fnzni^Dra  and  plate)  under  her  hnaband's  will. 


I  further  assume  that  she  received  from  the  tnutees 
appointed  by  her  hnsband  in  his  will,  tho  whole  ananal 
income  of  her  hnsbaod's  estate  from  tho  date  of  hi^ 
death  in  the  year  1670  till  the  date  of  ber  own  death  in 
month  of  January  1886,  but  that  snch  annual  inotHue 
never  exceeded  the  snm  of  2001.,  to  whioh  ahs  was 
entitled  under  the  marriage  contract. 

Asanming  that  there  are  no  other  facts  and  cireum- 
atancee  from  which  it  might  be  inferred  that  Mrs. 
Barnard,  in  the  full  knowledge  of  her  rights  under  tho 
marriage  oontraot,  elected  to  renounce  all  such  rights 
and  in  ueo  thereof  to  claim  only  such  rights  aa  were 
conferred  upon  her  by  her  husband's  will,  I  am  of 
opinion  that,  according  to  the  law  of  Sootland,  she  did 
not  bar  herself,  and  that  her  representatives  are  not 
now  barred,  from  claiming  wiiatever  aha  waa  entitled  to 
under  the  marriage  contract. 

I  am  further  of  opinion  that  her  representatlvaa  are 
noc  barred  from  claiming  her  share  of  her  ohildiaa's 
estate  to  which  she  suooeeded  as  one  of  tbeir  heira  «» 
mobilibus,  whether  each  estate  ia  claimed  or  claimable 
under  the  marriage  contract  or  under  the  will  of  the 
said  James  Barnard. 

The  affidavit  made  by  the  other  Scotch  advo- 
cate was  to  the  same  effect. 

The  summons  was  adjourned  into  coart,  and 
now  came  on  to  be  heard. 

F.  A.  SlUne,  for  the  plaintiffs,  stated  the  serenil 
questions  to  the  court. 

Bramuiell  Davis  for  the  defendants,  the  execu- 
tors of  Mrs.  Barnard. — A  preliminary  point  arises 
as  to  whether  the  determination  of  the  qaeetions 
raised  by  this  Emmons  is  g[Ovemod  by  English 
law  or  Sootdi  law.  The  (^nnions  of  two  Scotch 
advocates  have  been  taken  on  this  poinfe.  and  th^ 
state  that  the  marri^a  contract  is  in  the  ordi- 
nary Scutch  form.  1  sabmit,  therefore,  that  the 
marriage  contract  must  be  construed  according 
to  Scotch  law,  it  being  a  Scotch  ante-nuptial 
settlement.  It  is  laid  down  in  Story's  Conflict  of 
Laws  (sect.  276),  that,  in  cases  of  nuptial  contracts 
and  settlements  they  are  to  be  construed  and 
enforced  according  to  tho  lex  loci  contraelm.  H« 
referred  also  to 

Duncan  v,  Campbell,  12  Sim.  616. 
[Kat,  J.  referred  to  Unepratte  v.  Young,  4  l)e 
G.  &  Sm.  217.] 

JSdward  Beaumont  for  the  other  defendants.— 
The  settlement  is  an  English  contract,  and  must^ 
take  effect  according  to  English  law.  so  far  as 
regards  James  Barnard's  property  and  assets. 
Both  the  parties  to  the  contract,  the  husband  and 
the  wife,  being  domiciled  in  England — ftn*  the 
wife  on  her  marriage  acquired  the  domicile  of  hor 
hnsband — and  the  fund  being  in  England,  qnes- 
cions  in  relation  to  its  distribntion  must  be 
governed  by  English  law : 

I>Kncan  v.  Campbell,  12  Sim.  616,  635. 
The  contract  was  to  be  performed  in  En^ud ; 
and  the  lex  loci  must  always  be  looked  to  where 
a  contract  is  to  be  administered.  [Kat,  J. — Have 
you  any  antbonty  which  disputes  Gu«pratte  v. 
Young  {vhi  sup.)  ?]  I  i-ely  upon  Duncan  v. 
Campbell  {ubi  aup.)  as  being  completely  in  my 
favour.  lu  that  case  ShadwcU,  V  .0.  (at  p.  635) 
said  it  was  quite  possible  for  an  instrument  to  be 
of  such  a  nature  as  that,  with  respect  to  part  of 
it,  it  was  to  be  dealt  with  acxnrding  to  one  species 
of  law,  and  with  respect  to  another  part  of  it 
according  to  a  different  species  of  law ;  and  that 
the  instrument  with  respect  to  which  the  ques- 
tion in  that  snit  had  arisen  appeared  to  his  Lord- 
ship to  be  of  that  nature.  Then,  after  saying  that 
there  was  good  reason  why  tho  inst 
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should  be  conaidered  to  a  certain  extent  a  Scotch 
instrament,  and  that  it  was  proper  that  the 
instrument  should  be  in  the  Scotch  form,  the 
Yioe-Chancellor  considered  that  in  other  respects 
and  as  between  certain  persons  named  (tul  of 
whran  were  resident  in  England)  there  was  no 
reason  whv  the  instrument  should  be  considered 
as  a  Scotch  one.   He  referred  also  to 

Chittr  on  Contracts,  lOth  edit.,j>.  90  ; 

Ohamterlain  t.  Napier,  15  Ch.  Div.  614 ; 

Coi^  T.  WaddeU,  7  Ct.  of  Sen.  Cas.  4ih  seiies. 

T^mburn  t.  StoKard,  L.  Bep.  3  P.  C.  478. 
No  reply  was  called  for. 

Kat,  J. — The  facts  of  the  case  are  exceedingly 
simple,  and  it  does  not  require  any  ereat  know- 
ledge of  international  law  to  enable  tne  court  to 
dispose  of  the  questions  involved  in  them.  It 
seems  that  an  Englishman  entered  into  an  eneage- 
ment  of  msrria^  with  a  Scotch  woman,  and  there- 
upon  entered  into  a  contract  with  that  Scotdi 
woman  as  to  the  nature  of  the  settlement  she  was 
to  have.  This  was  carried  out  by  a  document  or 
contract  in  the  Scotch  form,  by  which  a  provision 
was  made  for  the  huly  in  the  nature  o£  a  jointure. 
The  intended  husband  entered  into  a  personal  obii- 
flfation  for  the  payment  of  an  annuity  to  her  after 
his  death.  He  also  entered  into  a  personal  obli- 
gation for  the  payment  of  30001.  to  the  children 
after  his  death.  The  marriage  then  took  place. 
The  parties  afterwards  came  to  this  country,  lived 
in  tnis  country,  and  died  in  this  country,  the 
husband  having  previously  been  domiciled  in 
England.  The  question  is,  whether  an  obligation 
entered  into  in  Scotland  by  an  Englishman  with 
a  Scotch  woman  is  to  be  construed  according  to 
the  law  of  England  or  according  to  the  law  of 
Scotland.  It  appears  to  me  that*  as  nas  been  stated 
in  some  of  the  cases  that  have  been  cited,  the  real 
question  is  what  was  the  intention  of  the  parties 
when  that  obligation  was  entered  into  P  It  was 
contended,  on  behalf  of  the  husband,  that  the 
contract  must  be  construed  according  to  the 
English  law.  Why,  then,  was  it  entered  into  in 
the  Scotch  form  ?  The  fact  that  it  was  entered 
into  in  that  form  seems  to  me  to  lead  to  the  in- 
ference that  it  is  to  be  construed,  not  according  to 
the  law  of  England,  but  according  to  the  law  of 
Scotland,  bnppose  the  case  be  looked  at  from 
another  point  of  view :  A  Scotch  woman  marry- 
ing an  Englishman  receives  from  him  a  docameut 
in  the  Scotch  form  making  a  provision  for  her 
ujpon  her  marriage.  Would  that  show  an  inten- 
tion that  it  should  be  construed  in  any  other  mj 
tiian  that  which  purported  to  be  the  object  of  it 
when  she  received  it  P  There  is  only  one  answer 
to  that  question.  She  must  have  snpixtsed  that 
she  was  receiving  a  benefit  to  wnich,  as  a 
Scotch  woman,  she  was  entitled.  Are  there 
any  authorities  against  that  view  P  Quite 
the  contrary.  In  Ghcumherlain  v.  Napier  (15 
Ch.  Div.  614),  before  Hall,  V.C.,  it  was 
expressly  stated  that,  in  considering  the  effect 
of  a  contract  of  this  kind,  the  intention  of 
the  parties,  whether  they  intended  or  did  not 
intend  to  adopt  the  law  of  the  place  where  they 
contracted,  must  be  regarded.  To  that  I  entirely 
accede.  At  the  outset  of  the  present  case  I  cited 
GuepmMe  v.  Young  (4  Dc  G.  &  Sm.  217).  a  case 
which  was  very  carefully  considered  hy  Knight- 
Bmce,  V.C,  where  a  mamed  woman  dcunioiled  in 
France  entered  into  a  contract  in  England  which 
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was  substantially  valid  according  to  French  law, 
although  invalid  according  to  English  law ;  but 
the  contract  was  not  entered  into  m  the  manner 
prescribed  by  IVench  law.  It  was  held  that  the 
French  law  gave  capacity  to  m^Ee  the  contract, 
but  that  the  English  law  regulated  the  form  of 
it;  and  that  th^efore  the  contract  was  valid; 
and,  accordingly,  it  was  enforced  by  decree.  That 
appears  to  me  to  be  an  anthority — and  if  more 
authorities  were  wanted  I  may  refer  to  Duncan  v- 
GaanpheU  (12  Sim.  616) — that  in  a  case  like  the 
present  the  court  ought  to  treat  the  obligation 
which  was  entered  into  under  the  Scotch  contract 
as  an  obligation  which  must  be  construed  accord- 
ing to  the  law  of  Scotland.  Now,  the  question  here 
arose  in  this  way :  The  opinions  of  Scotch  advo- 
cates have  been  read  to  me  in  evidence,  stating, 
for  the  information  of  the  court,  that,  according 
to  Scotch  law,  the  wife  was,  under  such  a  con- 
tract as  this,  in  the  position  of  a  creditor  of  the 
husband  at  his  deatii,  and  that  under  her  jfiu  orediK 
she  had  a  right  to  ra^  part  paa$u  with  his  other 
creditors ;  but  that  the  children  had  not  so  high  a 
right,  and  could  only  rank  after  thg  creditors  of 
the  husband.  Here,  the  assets  of  the  husband 
not  being  more  than  enongh  to  satisfy  the  claim 
of  the  wife — that  is  to  say,  the  arrears  of  her 
annuity — it  follows  that  the  claim  of  the  children 
in  the  division  of  the  assets  will  fail.  I  must 
therefore  hold  that  this  Scotch  contract  must 
take  effect  according  to  the  Scotch  law,  and  that 
the  right  of  the  widow  or  her  representatives  in 
the  distribution  of  her  husband's  assets  is  para- 
mount to  the  right  of  the  childrer. 

His  Lordship  appointed  the  defendants,  the 
three  surviving  cnildreu  of  James  Barnard, 
to  represent  Clementina  Barnard  and  Gordon 
WiUiam  Barnard  for  all  the  purposes  of 
the  action,  and  declared  that  the  annuity 
of  2001.  in  the  marriage  contract  covenanted 
to  be   paid   to    Mrs.   Barnard  ranked  pari 

5aaau,  with  the  claims  of  creditors  (if  any)  of 
ames  Barnard,  and  in  priority  to  the  sum 
of  3000Z.  covenanted  to  be  paid  to  the  children  of 
his  second  marriage ;  that  the  value  of  the  annuity 
of  Mrs.  Barnard  was  the  amount  that  actually 
became  due  to  her  in  her  lifetime  in  respect 
thereof ;  that  the  payments  already  made  to  Mrs. 
Barnard  under  the  will  of  James  Barnard  should 
be  treated  as  payments  in  part  of  the  annuity  ; 
and  that  the  arrears  of  the  same,  with  interest 
after  the  rate  of  5  per  cent,  per  annum  from  the 
respective  times  when  they  became  due  ought  to 
be  paid  to  the  person^  representatives  of  Mrs. 
Barnard  oat  of  the  James  Barnard  estate ;  ondt 
further,  that  the  residue  of  his  estc^  (if  any) 
ought  to  be  divided  equally  between  the  next 
of  lun  of  Clementina  Barnard  and  of  Gordon 
William  Barnard  respectively, 

Soliciton:  Jfuniit  and  Ixmgdm,  agents  for 
R.  W.  Ford  and  Son,  Portsmouth ;  F.  Greenwood. 
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Tkunday,  Jan.  13. 

(Before  Kxr,  S.) 

£4  parta  The  Major,  Ac,  ov  Lohdox  ;  Be  Thx 
MnBOPOLRAH  ASH   Hbtbofoutak  District 

BlILWAT  GoitPASIBS.  (a) 

B^lieitor—CofU— Taxation—" Investigating  title" 
— Scale  fee— BoUeiton'  Bemuneration  Act  1881 
(44  £  45  VieL  c.  U)~aeneral  Order,  Ai»g.  1882, 
rule  2,  eehedtde  1,  part  1. 

0)1  a  purchaee  of  certain  property,  requiring  the 
Mndion  of  the  court,  no  evidence  of  title  was 
fttmiehed  by  the  vendors  ((Ke  Commiasionere  of 
PMie  Works  and  Buildings),  but  they  referred 
the  jourchasere  to  a  section  in  a  public  Act  of 
Paniament,  by  whidt  the  property  was  veded  in 
the  vendors  "  to  be  appromiaiad  to  eu^mirposea 
as  the  Lord  ChaneeUor  $haU  direct/'  The  pur- 
chasers' solicitor  having  examined  the  section, 
considered  it  doubtful  whether  it  gave  ike  vendors 
^oteer  to  sell  wiihmU  a  formal  authority  obtained 
from  the  Lord  Chaneewtr.  This  loae  accordingly 
procured,  and  on  receiving  a  copy  of  it  the  pur- 
rluuers*  aolieicsr  caused  a  aummona,  which  he 
had  previously  taken  out  for  the  couH's  aanetion, 
to  be  amendeaby  omiiting  tJterefrom  a  request  for 
an  inquiry  into  the  title,  as  he  eiepeded  to  be  able 
to  satisfy  the  chi^  clerh  that  it  was  a  good  title. 
The  chi^  clerk,  on  production  of  the  Lord  Chan- 
(ellor'a  avihority,  sanctioned  the  purcltaae  without 
referring  the  title  to  the  conveyaneiTig  counsel,  and 
the  purchase  was  completed. 

The  b3t  of  costs  relating  to  the  purchase,  which  was 
pay<UtU  by  certain  raStoay  companies,  iTuluded 
fhe  ad  valorem  charae  on  ihepurchase  money  pre- 
utribed  in  schedule  l,part  1,  to  the  General  Order 
mder  the  Solicitors'  Bemaneration  Act  1881,  for 
"  investigating  title,"  etc.,  to  properly.  This  was 
objeded  to  on  the  ground  that  no  tiile  had,  in 
fad,  been  produced  or  inveeti^ated. 

Held,  thai  there  had  heen  an  "  investigation  of  title," 
inasmuch  as  the  public  Act  of  Parliament  and  the 
ttuthority  of  the  Lord  Chancellor  had  been  duly 
mreatigated  by  the  purchas&rs'  solicitor  i  an^ 
t}t<U  he  woe,  tTierefore,  entiUed  to  he  paid  the  scale 
fee. 

Li  June  1885  the  Corporation  of  the  City  of 
London  instructed  their  solicitor  to  take  the 
DGCessary  steps  to  complete  the  purchase  from  the 
Commissioners  of  Works  and  Public  Buildings  of 
certain  hereditaments  and  build inf^  in  Basinghall- 
street,  formerly  used  for  the  purposes  of  the  old 
Baukmi^  Court,  for  the  sum  of  93,5002.  oat  of 
funds  belonging  to  the  corporation  aj^licable  to 
the  purchase  of  freehold  property. 

No  foitnal  agreement  for  sale  and  purchase  was 
Altered  into  between  the  c<HnmiBBioner8  and  the 
corporation,  and  no  Btipolation  or  agreement  that 
no  evidence  of  the  title  of  the  vendors  should  be 
fnmigfaed. 

The  purchase  money  was  to  be  provided  out  of 
funds  in  court  representing  purcnase  moneys  of 
lands  belonging  to  the  corporation  taken  by  the 
joint  committee  of  the  Metropolitwi  and  Metro- 
politan District  Railway  Companies,  and  by  the 
Commissioners  of  Sewers.  Consequently,  it  was 
necessary  to  apply  to  the  court  to  sanction  the 
reinvestment  of  those  funds  in  the  pnrchase  of 
the  old  Bankruptcy  Court,  and  the  codts  of  sncli 
reinvestment  were  payable  by  those  two  bodies. 
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For  that  purpose  a  summons  was  prepared,  in 
which  was  contained  the  usual  request  that  an 
inquiry  should  be  directed  whether  a  good  title 
conld  be  made  to  the  property. 

Subsequently  to  this,  the  solicitor  to  the 
Treasury  wrote,  stating  that  the  property  was 
vested  in  the  Commissioners  of  Works  and  Poblic 
Buildings  under  and  by  virtue  of  sect.  68  of  the 
Bankmptcy  Act  1861,  which  provided  that  it 
should  be  "  appropriated  to  such  purposes  as  the 
Lord  Chanoelior  shall  direct;"  that  the  com- 
missioners did  not  agree  to  tarnish  any  evidenca 
of  title ;  but  that  th^  would  apply  to  the  Lord 
Chancellor  for  direcwion  to  self  and  convey  th», 
property  to  the  corporation. 

The  solicitor  to  the  corporation  thereupon 
examined  the  section  referred  to,  and  then  applied 
to  the  Solicitor  to  the  Treasunr  to  furnish  a  oopy 
of  the  direction  of  the  Lord  Chancellor  referred 
to  in  the  section,  without  which  he  considered 
that  the  commissioners  had  no  power  to  sell. 

To  this  application  the  Solicitor  to  the  Treasnry 
replied  that  the  only  document  the  commissioners 
then  had  was  a  letter  from  the  Lord  Chancellor  s 
secretary  stating  that  his  Lordship  authorised  the 
sale ;  but  that  his  Lordship  should  be  reqaested  to 
sign  a  formal  authority.  The  formal  authority 
was  afterwards  procured,  and  a  copy  was  sent  to 
the  solicitor  to  the  corporation. 

The  Lord  Chancellor  swictioncd  the  purchase 
in  the  following  words : 

Solieiton'  Office,  l^reasoxy. 
I  hereby  direct  and  aathoriae  the  Commiuioners  of 
Her  MajoBtv's  Works  and  Pnblio  Bnildinn  to  sell  and 
oonvey  to  the  Corporation  of  the  City  of  London  the 
baildinn  in  BasinKhaU-itreet,  in  tba  oity  of  London, 
called  the  Comt  of  Bankraptoy. 

(Signed)        Halsbobt,  C. 

On  receiving  the  copy  of  the  authority  of 
the  Lord  Chancellor  the  solicitor  to  the  cor- 
poration, in  order  to  save  time,  amended 
the  sununons  for  reinvestment  by  striking  out 
the  request  for  an  inc|uiT7  as  to  title,  as  he 
hoped  to  bo  able,  upon  his  own  investigation  of  it, 
to  satisfy  the  chief  clerk  that  the  commissioners 
bad  a  good  title. 

Upon  the  return  of  the  summons  the  chief 
clerk  was  informed  how  the  commissioners*  titlo 
stood,  and  after  perusing  the  Bankruptcy  Act 
1861,  and  the  copy  of  the  authority  of  the 
Lord  Chancellor,  no  adionmcd  the  application 
for  consideration  and  tor  prodnction  of  the 
original  authority. 

On  a  subsequent  appointment  the  original 
authority  was  produced,  whereupon  the  chief 
clerk  sanctioned  the  application  of  the  solicitor 
to  the  corporation  to  dispense  with  the  usual 
reference  to  the  conveyancint  counsel  to  investi- 
gate the  vendors*  title.  A  referonco  was  directed 
to  the  conveyancing  counsel  to  settle  the  convey- 
ance, which  hAh  done,  and  the  parchase  was  in 
due  course  completed. 

In  the  bill  ol  costs  relating  to  the  purchase  the 
solicitor  to  the  corporation  chatscd  an  ad  valorem 
fee  "for  investigating  title,"  dec,  calculated  on 
the  amount  of  the  parchase  moner,  in  accordance 
with  the  scale  prescribed  by  schednlo  1,  part  1,  of 
the  General  Order  made  in  imrsnance  of  the 
Solicitors'  Remuneration  Act  I88L  The  fee  thna 
amounted  to  2781.  ISs. 

The  taxing  master  disallowed  this  item  on  the 
gronnd  that,  having  regard  to  the  foH^ingfacts* 
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no  title  hod  ever  been  mvestigated,  and  none  | 
produced.    He  considered,  Aerefore,  that  the 
actie  charge  did  not  apply  to  each  a  case  as  the 
present ;  and  he  allowed  the  proper  convejancing 
charges  on  the  old  system. 

The  solicitor  to  the  corporation  objected  to 
this,  but  the  taxing-master  overruled  the  objection 
for  the  reason  above  stated. 

A  snmmona  was  accordingly  taken  out  by  the 
ccn-poration  to  review  the  taxation. 

The  Bunmous  was  adjoomed  into  ooart,  and 
now  came  on  to  be  heard. 

Sir  Arthur  Wataon,  Q.C.  and  Tweedy  in  support 
of  the  summons. — ^The  solicitor  to  the  corpora- 
tion inveatigated  the  title  of  the  vendors.  He 
examined  the  (>8th  section  of  the  Bankruptcy  Act 
1861,  and,  being  uncertain  as  to  whether  the 
vendors  had  power  to  sell,  he  required  and 
obtained  the  direction  nuder  the  hand  of  the  Lord 
Chancellor.  The  chief  clerk  would  not  have  sanc- 
tioned the  purchase  except  upon  being  satisfied 
that  the  title  was  a  good  one.  If  an  inquiry  into 
the  tide  had  been  directed  there  would  have  been 
an  investigation  of  title  for  which  the  scale  fee- 
would  luve  been  allowed : 

B»  Merekani  liralon*  Ohhmhiv,  58  Ii.  T.  Bep.  K.  8. 

775  ;  30Ch.Div.28. 
It  was  laid  down  in  that  caae  that,  whether  the 
title  is  inquired  into  by  the  court  or  not,  the  soli- 
citor is  equally  entitled  to  the  scale  fee.  The 
taxing' master  relied  upon  Be  Lacey  and  Son  (49 
Ii.  T.  Itep.  S.  563,  755  ;  25  Ch.  Div.  301).  but 
we  snimiit  that  that  authority  does  not  ^ply  to 
the  present  case.   Thej  referred  also  to 

Btanford  t.  Roberta,  50  L.  T.  Bep.  N.  S.  147;  96  Cfa. 

DiT.  155. 

Farwell  for  the  railway  companies. — No  title 
was  produced  hj  tho  vendors,  and  no  title  was 
investigated.  The  solicitor  to  the  vendors 
expressly  stated  that  the  vendors  did  not  agree  to 
furnish  any  evidence  of  title.  The  referenre  to 
sect.  68  of  the  Bankruptcy  Act  1861,  under  which 
the  vendors  acquired  their  title  to  the  property 
in  question,  was  merely  equivalent  to  a  statement 
that  the  purchasers  were  to  assume  that  the 
vendors  were  seised  thereof  in  fee.  In  all  cases 
where  the  work  included  in  the  first  schedule, 
part  1,  of  tho  General  Order,  has  not  been  in  sub- 
sttmce  performed,  the  scale  fee  is  not  chargeable, 
and  schedule  2  applies : 

Re  Lacey  and  Son,  49  L.  T.  Bep.  N.  8.  755 ;  35  Cb. 
IMt.301,309,  310. 

He  referred  also  to 

Be  CRoModine  and  Carlj/le,  52  L.  T.        N.  8.  781. 

Kat,  J. — I  am  extremely  sony  that  I  cannot, 
in  this  caae,  i^freo  with  the  taxing  master.  The 
nnestim  arises  under  these  circumstances :  The 
Corporation  of  the  City  of  London  were  minded 
to  pnr^iase  the  site  of  the  old  Bankruptry  Court, 
in  Basingfaall-strcet,  in  the  city  of  London,  for 
the  very  large  sum  of  93,5002.  They  had  no 
formal  agreement.  The  purchase  monev  had  to 
be  provided  out  of  funds  in  court ;  and  it  was 
necessary  to  apply  to  the  court  to  .sanction  the 
reinvestment  of  those  funds  in  this  purchase. 
Accordingly,  what  was  done  was  this :  Counsel 
was  instructed  to  settle  the  necessary  form  of 
upplication  to  the  court,  and  the  City  solici- 
tor received  a  letter  from  the  Solicitor  to  the 
Treasury  statinjf  that  thw  property  was  vested  in 
the  Commissioners  of  Her  Majesty's  V.'orks  and 
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Public  Buildings,  under  and  by  virtue  of  the 
Bankruptcy  Act  1861  (24  &  26  Vict.  c.  1^). 
s.  68,  and  was  to  be  appropriated  to  such  pur- 
poses as  the  Lwd  Chauodlor  nhonld  direct ;  and 
that  the  ctHuraissiimeTB— duB  I  anderstand  is 
part  of  the  letter — did  not  agree  to  fnmidi  any 
evidence  of  title,  but  that  they  would  apply  to  too 
Lord  Ciumoellor  for  direction  to  sell  aad  oonvey 
the  firoperty  to  the  corporation.  "Thereupon, 
says  the  City  Solicitor,  in  his  affidavit,  "I  ex- 
amined the  Bankruptcy  Act  1861,  s.  68.  which 
bore  out  the  statements  of  the  solicitor,  and  vested 
the  hereditaments  and  buildings  in  the  com- 
missioners to  be  held  by  them  and  appropriated 
to  such  purposes  as  the  Lord  Chancellor  should 
direct ;  and  application  was  made  to  the  Solicitor 
to  the  Treasury  to  furnish  a  copy  of  the  direc- 
tion of  the  Lord  Chancellor,  referred  to  in  that 
section,  without  which  I  considered  that  the  com- 
missioners had  no  power  to  sell."  I  pause  there 
to  observe  that  that  conclusion  was  come  to  the 
City  Scdicitor  from  an  examination  of  the  section 
of  the  Bankruptcy  Act  to  which  he  had  be«i 
referred.  Therefore,  beyond  all  question  he 
investigated  that  section  of  the  Bankruptcy  Act, 
considered  it,'  and  came  from  that  considera- 
tion to  the  above  conclusion.  His  affidavit 
continues  thus:  "To  this  application  the  sud 
ijolicitor  to  the  Treasury  replied  that  the  only 
document  the  commissioners  then  had  was 
a  letter  from  the  Lord  Chancellor's  secretary, 
stating  that  his  Lordship  authorised  the  sale, 
but  that  his  Lordship  should  be  requested 
to  sign  a  formal  authority.  I  considered  the 
reply  satisfactory,  as  the  signature  by  the  Lord 
Chanocllor  of  the  formal  direction  would,  in  my 
judgment,  complete  the  statutoiy  title."  Tfaeu 
he  goes  on  to  say — and  this  I  need  not  read  at 
length — that  when  he  did  receive  the  copy  autho- 
rity of  the  Lord  Chancellor,  he  amended  the 
summons  for  reinvestment  by  striking  out  the 
request  for  an  inquiry*  as  to  title,  as  be  hoped  to' 
be  able,  upon  his  investigation  of  it,  to  satisfy 
the  chief  clerk  that  the  commissioners  had  a 
good  title.  So  that  what  this  gentleman,  tho 
City  Solicitor,  did  was  that,  being  referred 
by  the  vendors  to  the  .public  Act,  undei- 
which  they  had  acquired  their  title,  and  under 
which  they  were  proceeding  to  sell,  he  read 
that,  examined  it,  and  came  to  the  conclusion 
that  something  more  was  required  than  the 
mere  Act  of  Parliament,  or  the  letter  which  they 
liad  promised  him.  That  something  more  he 
obtained  from  the  vendors  in  the  shape  of  a  formal 
authority  from  the  Lord  Chancellor,  which  he 
would  not  have  undcntood  was  wanted  withouc 
harirg  investigated  that  Act  of  Parliament, 
niereupon,  he  certifies  the  chief  clerk  that  it  was 
not  worth  while  to  have  a  formal  reference  to  the 
conveyancing  counsel,  and  the  purchase  was  com- 
pleted upon  that  investigation.  Now,  I  am  told 
that  that  was  not  an  investigation  of  title.  1  havo 
put  several  points  to  counsel  which  have  not,  to 
ray  mind,  been  satis&ctorily  answered.  Suppose, 
I  said,  that  instead  of  one  Act  of  Parliament  being 
mentioned  by  the  vendora  they  had  mentioned 
ludf  a  dozen  publir;  Acts  of  Parliament,  and 
had  said,  "  Under  and  by  virtue  of  these  sis 
Acts  of  Parliament,  to  which  we  give  you 
the  I'cferonee,  all  being  public  Acta  of  x^tr- 
liamcnt,  these  properties  are  vested  in  us,  and 
wo  have  power  of  sale ; "  and  suppose  the  City 
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Solicitor,  instead  of  reading  one  Act,  had  read 
six  Acts  of  Parliament,  wonld  that  have  been  an 
investigation  of  tit]e  or  not  Y  To  my  mind,  there 
is  only  one  possible  answer  to  it ;  it  does  not 
DMtter  how  many  Acts  of  ^rlisment  there  woro. 
U  ioia  not  matter  how  long  or  how  short  the 
^le  was.  The  qnestion  is,  was  that  title  inves- 
tigated ?  Again,  it  is  contended  that  no  abstract 
yns  famished,  and  the  vendors  said,  "  We  are 
not  going  to  give  you  any  evidence  of  title." 
Bnt  did  that  make  it  less  necessary  for  the 
solicitor  to  investigate  that  which  they  said  was 
their  title?  There  may  be  an  iavcKtigatlou  of 
title  without  an  abstract.  There  may  be  an  in- 
vestigation of  title  without  any  evidence  of  title 
being  furnished  by  the  vendors.  The  reason 
here  is  manifest.  They  said,  "  We  are  not  going 
to  give  yoo  any  evidence  of  title,  because  the 
evidence  of  this  title,  being  a  public  Act  of  Par- 
liament, is  so  easily  accessible  to  you  that  we 
need  not  supply  vou  with  a  public  Act  of  Farlia- 
fflent."  That  is  'all  they  meant.  They  did  not 
mean,  "  Ton  ore  not  to  investi^te  that  pnblic 
Act  of  Parliament ; "  and  the  solicitor  to  the  cor- 
poration wonld  have  been  grossly  wanting  in  hin 
duty  if  be  bod  not  investigated  it  with  the  utmost 
possible  core.  Again,  I  pat  this  question  to 
connsel,  to  which  no  satisfactory  answer  has  been 
given.  Suppose  that  this  inquiry  as  to  title  hod 
been  retained,  and  the  title  had  been  referred  to 
the  cfrnveyancinor  connsel  after  the  solicitor  him- 
self had  read  the  Act  of  Parliament ;  suppose 
that  he  had  not  ^Xien  quite  satisfied  without  the 
opinion  of  the  conrcyancing  counsel,  and  bad 
proceeded  to  take  it — would  there  have  been  no 
investigation  of  title  then  ?  I  have  heard  no 
answer  to  that  at  all.  You  cannot  say  that 
there  is  no  investigation  of  title  because 
the  title  is  a  very  short  one,  or  because  it  is 
a  very  easy  one  to  investigate,  or  because  the 
investigation  took  only  five  minntes  instead  of 
ten  days.  The  question  is,  has  there  been  an 
investigation  of  title  at  all  P  Here  the  title  was  a 
pnUic  Act  of  Parliament  which  vested  this 
property  in  the  vendors.  Whether  it  gave  them 
power  of  sale  or  not  was  a  question  which  the 
Citv  Solicitor  had  most  carefully  to  consider,  and 
his  consideration  of  it  led  to  the  alteration  of 
that  which  the  vendors  were  at  first  inclined  to 
do,  and  they  had  to  obtain  a  more  formal 
aothority  from  the  Lord  Chancellor  than  that 
which  they  at  first  were  prepared  to  give.  It 
was  in  consequence  of  that  investigation  that 
the  more  formal  authority  was  procured.  I 
have  mAhing  to  do  with  the  Act  of  Parliament 
(the  Solicitors*  Brainneration  Act  1881)  under 
which  this  charge  for  investigating  the  title  is 
nade.  It  is  not  my  duty  to  consider  whether  ib 
produces  a  hardcAii|>  or  not.  In  tho  present  caao 
no  doabt  this  work  is  grossly  overpaid  ;  and  it  is 
not  the  first  case  that  has  come  under  my 
pwsonal  notice  in  which  the  solicitor  has  got 
very  great  advantage  by  this  Act  of  Parliament. 
Bat  Ihave  nothing  to  do  with  that.  If  tho  Act 
of  Parliament  has  produced  such  an  effect,  that 
is  what  the  Legislature,  I  presume,  intended.  I 
am  not  going  to  misconstrue  the  Act  of  Parlia- 
ment, or  to  refuse  to  carry  it  into  effect,  or  to 
make  that  which  I  think  would  be  bad  law 
because  it  produces  a  hardship.  That  is  an  argu- 
ment to  which  I  do  not  listen  for  a  moment.  1  say 
that  1  should  be  very  glad  indeed  i£  I  could  have 
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come  to  another  conclusion ;  but  it  is  impossiblo 
for  mo  to  como  to  another  conclusion  unless  I 
could  satisfy  myself  that  there  had  been  no  in- 
vestigaiisn  of  title  whatever.  I  am  not  satisfied 
as  to  that.  I  think  there  has  been  an  investiga- 
tion of  title.  Tiho  p^icular  mle  which  relates 
to  the  uaso  is,  that  the  scale  charge  applies  "  for 
investigating  title  to  freehold,  copyhohC  or  lease- 
hold property,  and  preparing  and  completing 
conveyance,  including  pernsal  and  completion  o£ 
contract  (if  any}."  All  of  that  has  been  done  in 
this  case.  The  conveyance  has  been  prepared 
and  completed.  There  was  no  contract  to  peruse, 
and  therefore  the  words  "if  any"  apply.  But  it 
is  said  that  the  one  other  item,  the  investigating 
of  title,  has  nc  t  been  made.  From  that  I  dissent. 
Thcro  has  been  an  investigation  of  such  title  as 
there  actually  was.  Therefore,  I  am  soriy  to  say 
I  must  differ  from  the  taxing  master,  and  I  must 
allow  thi8  summons  with  costs.  I  allow  tho  scale 
charge;  but  it  is  not  necessary  to  go  to  the 
expense  of  r^errii^  tbo  certificate  hack  to  the 
taxing  mostei*.  I  can  nudce  the  order  that  the 
taxing  master's  certificate  be  altered  by  allowing 
the  scale  chai^ ;  in  other  words,  that  the  objec- 
tion be  allowed. 

Solicitor  for  the  Corporation,  H.  ITonwukmnI 
Grau^ord. 

SolicitorH  for  the  railway  companies,  Btuten 
and  Co. 


'Taeaday,  Dec.  14,  1880. 
(Before  Chitty,  J.) 
Be  LiVBEfiT's  Tbusts.  (a> 
Pntrtlo' —  Eridenee —  AilmiMlbility  — PetHgreo — 
]>raj't  will — Veclaraiion  of  deceated  jterton^- 
Jncompleteneaa  of  declaration — Admianbility  of 
duclanUioa  in  unsigned  document. 
WJifre  a  qiteation  of  pedigree  arises,  ike  nVcHwi- 
sfaiice  titat  u  docuntetU,  containing  a  relevant 
declaration  by  a  deceased  person,  is  not  complete 
for   ifg  jjriHiar)/  purpose,  does  not   a£ect  the 
iidtniesibility  of  the  aeclarcUion.  Gonaeqttently. 
tchere  ike  queitioH  tocu  one  as  to  the  marriage  of 

A.  and  B.,  both  deceased,  a  declaration  by  A.  that 

B.  passed  as  kis  wife,  eontainedin  a  doeiiment  in- 
A.*s  iiandti^rUing  ichick  purported  to  be  a  draft 
teiU,  vsas  Jicld  to  be  adiaissible,  altliough  gueh 
draft  will  had  never  been  executed  by  A. 

Tuis  was  a  petition  for  the  appointment  of  now 
tnistccK  of  a  will  by  persons  claiming  to  bo 
beneficially  entitled  thereunder. 

It  was  objected  that  the  petitioners  claimed 
throngh  persons  who  were  not  legitimate  children 
of  the  testator  and  had  therefore  no  loeu$  aUuidi. 

The  question  then  aroso  whether  tho  testatoi* 
had  been  actually  married  to  B.  his  alleged  wife, 
by  whom  he  had  had  issue. 

It  appeared  that  the  testator  had  made  and 
duly  executed  his  will  in  1881.  In  that  will  ho 
described  B.  as  his  wife. 

lu  a  document  made  subsequently  to  his  will, 
and  in  the  form  of  a  draft  will,  the  testator 
described  U.  by  her  maiden  name,  and  "  as  pass- 
ing as  his  wife."  The  document  was,  it  was 
admitted,  in  the  handwriting  of  the  testator,  bnt 
was  not  signed  by  him  nor  attested.  The  testator 
died  shortly  after  making  his  will,  and  B.  was 
also  dead.  

l-t)  fiopon«tl  by  .V.  COTWIASMK  NlH,  Smi.,  BArclahMHit-Uiv. 
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The  testator's  heir-at-law  and  next  of  kin 
sought  to  put  in  the  draft  will  as  evidence  that 
the  testator  and  B.  were  not  married.  The  peti- 
tioners, who  were  the  issue  of  the  testator  and 
B.,  objected  that  the  docament  was  not  admiasible 
in  evidence. 

Ecutujick  in  support  of  the  objection. — There  is 
is  no  known  instance  of  any  document  having  been 
admitted  as  evidence  in  a  pedijrree  ca»e  nnlesa 
snch  document  were  completo  for  its  primary 
purpose.  The  declaration  in  the  draft  will  here 
18,  so  to  speak,  not  a  rtatement  made,  but  a  state- 
ment int«ided  to  be  made,  and  by  consequent  a 
statement  not  actually  made.  ■ 

Bickard  Nevill,  for  the  h(ir-at<law  and  next  of 
kin,  referred  to 

The  Sustaz  Peerage  caae,  II  CI.  &.  Fin.  85,  99. 

CfliTTT,  J, — In  questions  of  pedigree  any  decla- 
rations by  members  of  the  family  are  admissible 
ia  evidence  for  what  they  are  worth,  whether 
contained  in  letters  or  other  documents,  or  bmng 
parol  statements.  The  form  in  which  the  decla- 
ration appears  docs  not  affect  its  admissibility 
but  its  weight.  Tt  is  said  that  there  is  no 
decision  on  the  point  raised  in  the  case  before 
me.  The  reason  of  that  mnst  be,  that  no  one  has 
ever  cared  to  raise  the  point,  because  no  one  has 
thought  such  a  question  could  be  usefully  raised, 
or  that  it  did  not  appear  tenable.  However,  in 
The  Suesez  Pelage  cote  (11  C1.&  Fin.  85,  99)  an 
unsigned  statement  in  the  writer's  prayer-book 
of  her  marriage  was  held  to  bo  admissible. 
Unsigned  documents  of  all  kinds  must  often  have 
been  admitted  in  pedifpee  cases.  I  hold,  there- 
fore, that  the  declaration  in  this  unsigned  draft 
will  is,  on  every  principle,  admissible. 

Solicitor  for  all  parties,  W.  S.  Itanmia. 


Tuesday,  Jan.  11. 
(Before  Chitty,  J.) 
BeTsE  Flint  Coal  asd  Cassel  Compast 
Limited,  (a) 

Con^ny —  Winding-up^Reslra  in  tng  proceedings 
— Foot  rates — Summons  to  enforce  payment  of — 
Companies  Act  1862  (25  ^  26  Vict.  c.  89),  s.  85— 
Practice — J uri-sdiction. 

On  iha  motion  of  the  prorisioual  liquidator  of  a 
company  tchiiJi  toaa  in  coiirse  of  being  wound- 
up,  the  Court,  under  sect.  85  of  the  Companies 
Act  1862,  restrained  an  overseer  of  the  poor 
from  taking  further  proceedings  he/ore  magis- 
trates upon  a  summons  eaUing  upon  tTie  com- 
pany to  tkow  cause  why  it  shmild  not  pay  poor 
rates. 

A  PETITION  was  presented  to  wind-np  the  above- 
named  company,  and,  after  a  prorisional  liquidator 
had  been  duly  appointed,  proceedings  were  taken 
1^  an  overseer  of  the  poor  against  the  company 
by  way  of  summons  before  magistrates  calling 
npon  toe  company  to  show  cause  why  it  should 
not  pay  poor  rates. 

The  provisional  liquidator  accordingly  moved, 
esB  parte,  under  sect.  85  of  the  Companies  Act 
18ra  (&)  for  an  injunction  to  restrain  the  overseer 

<a)  BtpOTted  hj  A.  COTSOABSt  Sin,  Kaq.,  BMilBMr.fttX«w. 

(b)  Seot.  85  of  the  Companiea  Act  1862  provides  that : 
The  court  m».^,  at  0117  tinie  after  the  preBentation  of  a 
petition  for  winding-ap  a  oompany  oDcler  this  Aot,  and 


of  the  poor  from  taking  further  proceedings  to 
enforce  the  payment  of  such  poor  rates  by  the 
company. 

Levett,  in  support  of  the  motion,  relied  on  the 
Companies  Act  1862,  sect.  85,  enabling  the  court 
at  any  time  after  the  presentation  of  a  winding* 
up  petition  to  restrain  further  proceedings  in  any 
action,  suit,  or  proceedings  against  the  company. 
He  referred  to 

Re  The  Briton  Medical  and  Oeneral  Life  Attwanee 
.    Atm>eiation,S4,t4.T.Bep.  N.  8.  US;  S&Ch.I>iv. 
508. 

Chittt,  X — The  poor  rate  is  not  a  Crown  debt,, 
and  its  enforcement  therefore  is  not  independent 
of  statutes  in  which  the]  Crown's  prero^tive  in 
respect  of  its  debts  is  not  Imrred  by  snfficnent 
words.  Conseqnently  its  enforcement  has  no 
priority  by  virtue  of  the  Crown's  prerogative. 
Moreover,  I  am,  as  now  advised,  not  aware  of  any 
legislation  especially  giving  priority  to  claims  for 
poor  rates,  nor  especially  affecting  claims  for 
poor  rates.  I  therefore  hold  that  the  jurisdiction 
to  restrain  further  proceedings  upon  this 
summons,  after  the  presentation  of  the  winding- 
up  petition,  falls  within  the  general  jurisdiction 
conierred  upon  the  court  by  the  85th  section  of 
the  Companies  Act  of  1862.  I  shall  accordingly 
make  the  order  as  asked,  upon  the  provisioniu 
liquidator  entering  into  the  usual  undertaking. 

Solicitors :  BolUm,  Bohhin»,  Bask,  and  Go. 


Dee.  4  and  7, 1886. 

(Before  North,  J.) 

Be  CoATEs  TO  Paesoss.  (a) 

Trustees  —  Appoittiment  — ■  Continuing  trustee  — 
Conveyancing  and  Law  of  Property  Act  1881 
(44  ^  "45  Vict.  e.  41),  «.  31,  sub-seeU.  (1),  (6),  (7)— 
CotUrary  intention. 

Land  teas  conveyed  to  elecm  trustees  upon  trusts 
for  the  benefit  of  the  Wesleyan  Methodista.  The 
deed  of  conveyance  contained  a  power  of 
appointing  neic  trustees  if  the  trustees  for  the 
tvme  being  should,  by  death,  incapacity,  or  rtfasai 
to  act  in  the  trusts,  be  reduced  to  five.  The  power 
was  to  be  exercised  by  vote  at  a  general  meetina, 
and  the  original  number  of  trustees  icas  to  be 
filled  up.  It  was  further  provided  thai  the 
power  might  be  exercised  even  if  the  numher  of 
trustees  were  not  reduced  to  five.  One  of  the 
original  eleven  trustees  died,  and  anoihei'  had 
remained  more  than  twelve  months  out  of  the 
United  Kingdom.  The  nijte  remaining  truttees, 
by  deed  purporting  to  be  in  pursuance  of  the 
Conveyancing  Act  1881,  $.  31,  appointed  a  new 
trustee  in  the  place  of  the  trutUe  teho  wo* 
abroad. 

Held,  that  the  appointment  woe  a  good  one  under 
the  Conveyanetng  Ad,  b.  31,  aUhough  the  truriee 
v>ho  wcM  ahroad  did  not  Join  vrith  the  remaining- 

before  mokii^  on  order  for  windiag-np  the  oompuij, 
upon  the  appueation  of  the  company,  or  of  any  creditor 
OF  coniribnfory  of  the  company,  restrain  farther  pro- 
ceedings in  any  action,  salt,  jor  proceeding  against  the 
company,  upon  saofa  terms  as  the  oonrt  thinks  fit;  the 
ooart  may  also  at  any  time  after  the  preamitation  of 
such  petition,  and  before  the  first  ^pointment  of 
liqnidators,  appoint  provisionally  an  offioial  liqnidator 
of  the  estate  and  effeots  of  the  company. 

(a)  B«ported  by  A.  J.  Sfihcbr,  Eiq.,  Bkntfter-ftt-Law.  > 
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Inateet  in  maiing  it,  it  not  being  thown  that  he 
teat  mUing  and  competent  todo  $o. 

View  tf  Bacon,  V.O.  in  Be  Gtlennv  and  Hartlsr 
(50  i.  T.  Bep.  N.  S.  79;  25  Gh.  IHv.  611),  thai 
a  "  continutng  Irtutee"  incluJea  a  ''retiring 
Iruttee,"  ditaentedfrom. 

Held  aleo,  that  it  teas  not  necesiory  to  jUl  up  the 
original  number  of  truateea,  inasmuch  aa  t)te 
appoinim^U  teas  made  in  an  event  not  contem- 
plated by  the  deed,  which  therefore  could  -not  be 
taid  to  mow  any  "  contrary  intention  "  so  ae  to 
exclude  the  pronaiona  of  tect.  31  of  the  Act, 

This  was  a  STiinmons  under  tho  Vendor  and 
Purchaser  Act  1874  for  determining  the  validity 
of  a  certain  reqatsition  on  title  made  on  behalf  of 
A.  £ames  Parsons,  who  hj  an  agreement,  dated 
the  11th  Feb.  1885,  had  agreed  to  purchase  a 
Wesleyan  chapel  at  Thrapston,  in  the  county  of 
Korthampton.  The  vendors  were  tmstoes  of  the 
same  chapel,  which  was  oonveyed  to  tho  Wesleyan 
authorities  by  deed  dated  the  6tfa  July  1875. 

The  conveyance  was  in  the  form  of  the 
Wesleyan  Hethodist  chapel  model  deed,  and  was 
Blade  to  eleven  trustees,  of  whom  Ralph  Dearlove 
and  WDliam  Balph  Dearlove  -were  twa 

Balph  Dearlove  died  before  the  date  of  the 
upnement.  William  Balph  Dearlovo  left  the 
United  Kingdfim,  and  had  been  away  for  more 
than  twelve  months  previoiisly  to  the  15th  March 
1886. 

By  an  indenture,  dated  the  15th  March  1886, 
the  remainind'  trustees  of  the  deed  of  the 
tith  July  1875,  under  the  provisions  of  the  Con- 
veyancing Act  1881,  appointed  a  new  trustee  in 
the  nlace  of  William  Ralph  Dearlove. 

The  model  deed  of  the  Wesleyan  Methodist 
Connexion  contained  the  following  ixiwer  of 
appointing  new  trustees  : 

PtoTidedalwan,  aadttlsherebTdselared,  thatfrom 
time  to  time  and  at  all  timea  hereafter,  whm  and  ao 
dtan  aa  the  troateea  for  the  time  beinfr  of  these  presentfl 
shall,  \>j  death,  inoapBoitj,  or  refusal  to  act  in  the 
tnuts  of  these  preaanta  or  otherwise,  be  reduced  to  the 
namber  trf  five  troateea,  tbaaand  in  every  aiuUiaasB  the 
■npetiatandent  preacher  for  the  time  beinfr  of  the 
eircoit  in  whioh  the  aaid  chapel  or  plaoe  of  religioaa 
woTE^P  happena  for  the  tine  being  to  be  aitnate,  shall 
at  a  meetiiig  of  the  troateea  for  the  time  being  of  these 
preaanta  and  of  sach  anperintendeut  preacoer  (such 
meeting  to  he  eonvened  m  manner  aaia  hereinbefore 
mentioned  and  directed  reapeoting  speoial  meetii^rs), 
nominate  aa  many  persona  being  membera  of  the  said 
socie^  of  the  people  called  Methodists  in  the 
ciinut  in  which  the  said  ohapel  or  place  of  religioaa 
won^ip  shall  for  the  time  Deing  be  aitnate  (if  a 
Bafficifmt  namber  of  sooh  persons  can  be  there  fonnd 
viUing  to  take  apon  themselves  tbe  burden  and  dne 
exaention  of  the  tmsta  hereby  declared,  and  if  not  Utnn 
members  of  the  aaid  socie^  in  that  and  aome  neigh- 
bonriag  or  other  circaits  or  oircttit),  as  the  said  super- 
intcmdent  for  the  time  being  shall  deem  to  be  anitable 
persons,  being  not  fewer  than  trnce  the  number  of 
troateea  then  to  be  ohoaen,eleoted,andap^inted  (unlesa 
the  old  ocmtinning  tnuteea  aball  be  satiafied  with  his 
wmiinat^  a  leaa  namb»),  and  the  old  trosteea  for  the 
time  beii^,  or  the  major  part  of  them  present  at  such 
meeting,  shiJl  thereupon  chooae,  elect,  and  appoint, 
from  amoqgvt  the  said  persona  nominated  as  aforesaid, 
ao  many  persona  to  be  truateea  of  the  said^iece  of 
gnmnd,  chapel,  or  place  of  religioua  worahip,  and 
pramiaea  as  anall  together  with  such  of  the  old  tnisteea 
ma  shall  continue  in  the  trusts  of  theae  presents  make 
np  in  the  whole  the  original  number  of  tmateea. 

The  same  deed  also  contained  the  following 
f urth^  provision  ; 

Provided  always,  and  it  is  hereby  declared,  that  from 
time  to  time  uid  at  all  timea  hereafter,  although  the 


[Ghah.  Dir. 


tmateea  for  the  time  being  of  tiieae  presents  shall  not 
be  reduced  to  the  number  of  five,  or  if  (through  accident, 
neglect,  or  otherwise  the  aptioiutment  of  nfm  tmateea 
ahall  not  be  made  np<»i  their  being  reduoed  to  that 
number,  and)  they  ahall  be  reduoed  to  a  leaa  nnmbn 
than  five,  then  and  in  either  of  the  aaid  oaaea  it  shall 
be  lawful  for  the  aaid  superintendent  preacher,  and  the 
then  Burriving  tmateea  or  trustee,  or  the  major  part  of 
them  preaent  at  any  meeting  convened  in  manner  aa  ia 
hereiiuwfore  mentioned  and  direeted  respecting  special 
meetings,  to  exercise  and  execute  the  power  herein- 
bf^ore  contained  for  the  nomination,  choice,  and 
appointment  d  new  tmateea,  and  for  the  then  sarviving 
tmateea  and  tmatee  of  theae  presents  to  oonvey  and 
assign  the  aaid  trust  premises  as  last  aforesaid, 
although  the  said  anrriviiig  tmatees  ahall  tiien  either 
exoeed  or  ahall  be  reduoed  to  any  number  below  tbe 
aaid  number  of  five. 

An  objection  was  by  the  requisitions  on  title 
taken  to  the  validity  of  the  appointment  of  tbe 
15th  March  1886  upon  the  following  grounds: 
1.  Because  Mr.  William  Ralph  Dearlove  did  not 
concnr  therein.  2.  Because,  in  the  appointment, 
the  original  numbers  of  trustees  was  not  filled  up. 

P.  Bunting  for  tho  vendors. — It  was  not  neces- 
sary that  William  Ralph  Dearlove  should  concnr 
in  the  appointment  of  a  new  trustee.  The  power 
is  given  by  tho  Conveyancing  Act  to  "  con- 
tinuing trustees,"  and  that  expression  does  not 
include  a  retiring  trustee.  This  was  tho  decision 
in  Travie  v.  lUingwmrth  (12  L.  T.  Kep.  N.  8. 
135 ;  2  Dr.  4;  tSm.  344).  Some  doubt  was  thrown 
upon  it  by  Bacon,  V.C.'s  decision  in  Re  Glenny 
and  Hartley  (50  L.  T.  Rep.  N.  8.  79 ;  25  Ch.  Div. 
611),  but  it  baa  lately  been  followed  by  Pearson,  J. 
in  Se  Norris;  Allen  r.  Xorris  (51  L  T.  Rep.  N.  S. 
593  ;  27  Ch.  Div.  333).  The  court  has  thus  held 
that  the  expression  "  coutinuinj^  trustees "  in  a 
deed  means  trustees  who  are  going  to  cT}ntinue, 
and  the  same  construction  will  be  applied  to  the 
phrase  in  the  Conveyancing  Act,  s.  31  (1).  The 
trustees  were  not  appointed  under  the  power  in 
the  deed,  and  it  was  therefore  unnecessary  to  fill 
up  tbe  original  number. 

Edwai-d  Ford  for  the  purchaser. — Upon  the 
first  point,  I  rely  on  Bacon,  V.C.'s  decision  in  Be 
Glenny  and  Hartley  (w6i  sup.).  It  cannot  be  said 
that  a  man  who  has  merely  gone  abroad  has 
thereby  ceased  to  be  a  trustee.  Under  sect.  31 
(7)  of  the  Conveyancing  Act,  it  is  laid  down  that 
the  section  is  not  to  apply  when  a  contrary  inten- 
tion is  shown.  Such  "  contrary  intention  "  is 
shown  in  the  Wesleyan  model  deed,  which  pro- 
vides for  an  altogether  different  method  of 
appointing  new  trustees.  There  is  no  power 
given  of  appointing  by  deed  at  all,  but  it  is  pro 
vided  that  the  appointment  shall  be  by  a  general 
meeting. 

Bunting  in  reply.— There  ia  no  contrary  inten- 
tion shown,  only^a  different  mode  of  procedure  in 
certain  caseB.  This  will  not  exclude  the  powers 
of  the  Act : 

Cecil  V.  Lanadon,  51  L.  T.  Bep.  K.  S.  618 ;  88  Ch. 
Div.  1. 

A  trustee  going  abroad  does  not  at  once  cease  to 
be  a  trustee,  bnt  a  power  of  substituting  another 
for  him  is  given.   He  also  referred  to 

Se  Walker  and  Hvghet'  Contract,  43  L.  T.  Bep. 
N.  B.  587  :  24Ch.Div.69B. 

North,  J.  (after  reading  the  above-stated  clauses 
from  the  Weideyan  model  deed)  continued:— Now, 
those  being  the  powers  of  the  model  deed  incor- 
porated into  the  deed  of  1875  by  reference  to  it, 
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the  next  thing  to  mention  is  this,  that  Balph 
Dearlove,  one  of  the  eleven  trnatees,  died,  and 
William  Kalph  Dearlove,  another  of  the  trustees, 
had  left  the  United  Kingdom,  and  heen  absent 
for  more  than  twelve  months.    Under  those  cir- 
■cnmstances  another  deed  was  executed,  dated  the 
ISth  March  1886,  between  the  nine  trustees  other 
than  Balph  Dearlove  and  William  Ralph  Dearlove 
of  the  first  part,  the  superintending  minister  of 
the  circuit  of  the  second  part,  and  Thomas 
Marchant  Coleman,  a  new  trustee,  o£  the  third 
part.   It  recites  the  first  deed,  recites  the  death 
of  Balph  Dearlove,  recites  that  William  Balph 
Dearlove  had  remained  out  of  the  United  Kingdom 
for  more  than  twelve  months,  and  recites  that  the 
power  of  appointing  new  trustees  contained  in  the 
model  deed  did  net  a'Ppl7  to  vacancies  occasioned 
by  absence  from  the  tjmted  Kingdom ;  then  it  is 
iritnessed  that  in  pursuimce  of  the  power  to 
appoint  new  trustees  contained  in  the  Convey- 
micing  and  Law  of  Property  Act  1881,  and  every 
other  power  enabling  them  in  that  behalf,  the 
Tiine  trustees,  with  the  approbation  of  the  super- 
intending minister  of   the  circuit,  appointed 
Thomas  Marchant  Coleman  to  be  a  new  trustee 
in  the  place  of  William  Ralph  Dearlove,  and  then 
there  was  a  declaration  maae  to  effect  the  vesting 
of  the  trust  property  in  the  nine  trustees  and 
the  new  trustee.   There  has  since  been  an  agree- 
ment to  sell  the  chapel,  and  the  parchaser  has 
-delivered  certfun  reqniaitions.  the  firf;t  of  which 
is  this.   The  appointment  of  the  15th  March  188(> 
was  invalid  on  the  following  grounds :  First,  bo- 
<?au8e  William  Balph  Dearlove  did  not  concur 
therein ;  and,  secondIy>  because  on  the  appointment 
the  original  number  of  trustees  was  not  tilled  up. 
Xo  objection  is  taken,  and,  in  my  opinion,  no  valid 
objection  could  have  been  taken  upon  the  ground 
that,  in  the  events  which  have  happened,  the 
trustee  being  out  of  the  United  Kingdom  for  more 
than  twelve  months,  the  power  contained  in  the 
Conveyancing  Act  1881  did  not  apply  to  the  case. 
Xow,  the  first  objection  is  avowedly  based  on 
■cffltain  observations  made  by  Bacon,  V.C.  in  the 
-case  of  Be  Glenny  and  Rartleij  (ubi  swp.).  The 
law,  independently  of  the  Conveyancmg  Act, 
.stood  thus  :  It  had  been  decided  by  Kindersley, 
V.G.,  in  Travis  r.  Ulingworth  (ti&i  «up.),  that  the 
power  given  to  continning  trnatees  or  trustee  to  fill 
up  vacancies  in  the  trusteeship  cannot  be  exercised 
by  a  person  who  is  a  retiring  trustee.   In  that 
case  there  had  been  three  trustees  originally 
appointed,  two  had  died,  the  power  was  given 
to  the  surviving  or  continuing  trustee,  and  it  was 
■exercised  by  a  person  who  did  not  intend  to  con- 
tinue in  the  trust,  but  retired  from  the  trust  and 
■appointed  two  other  persons  to  be  trustees  in  his 
place.  The  Vice- Chancellor  held  in  that  case  thst 
the  retiring  trustee  did  not  come  within  the 
words  "  surviving  trustee  "  contained  in  the  deed, 
and  be  was  not  a  "  continuing  trustee,"  being  a 
person  who  continued  to  act  in  the  trust  together 
with  the  trustees  or  trustee  newly  appoints,  and 
that  the  power  did  not  apply  to  a  person  who  did 
not  continue  to  be  a  trustee  after  tne  new  trustees 
were  appointed,  but  ceased  at  the  moment  they 
were  appointed.    In  Re  Qlenny  and  Hardey, 
Bacon,  V.G.  held  that  a  "  retiring  tmatco  "  was  a 
continuing  trustee.  Under  the  terms  of  the  docu- 
ment before  him  there  were  words  in  the  proviso 
which  showed  that,  according  to  the  tme  con- 
struct ion  of  that  settlement  the  words  "  con- 
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tinning  trustee  "  there  did  iuclude  and  a^ly  to 
a  retirmg  trustee.   Therefore,  the  decision  in  that 
case  does  not  meet  the  point ;  but  he  did  in  that 
case  no  doubt  make  certain  observations  referring 
to  Traviav.  IlliTiffwoHh,  and  indicating  that  in  his 
view  a  person  who  retired  from  being  a  trustee 
was  notwithstanding  a  continuing  trustee.  Tho 
same  point  came  again  before  Pearson,  J.  in 
N^orrtH ;  Allm  r.  Xorria  {nbi  siip.).  There  there  was 
a  trustee  who  certainly  was  a  continuing  trustee, 
because  he  did  not  retire;  but  he  appointed 
another  trustee  in  the  place  of  a  trustee  who  was 
about  to  retire,  and  the  objection  was  that  the 
continuing  trustee  could  not  aloDe  exercise  tho 
power,  but  that  it  oug^t  to  have  been  exereosed 
jointly  by  the  continning  trustee  and  the  retiring 
trustee.   Pearson,  J.  took  the  view  that  the  con- 
tinuing trustee  alone  was  competent  to  exercise 
the  power,  and  he  held  that  the  retiring  trustee 
was  not  a  continuing  trnstee,  following  Trains  v. 
niiiigioorth.   If,  therefore,  I  had  to  decide  upon 
the  footing  of  those  cases  only,  I  should  feel 
bound  to  follow  the  decisions  of  Travis  v.  JUing- 
•  worth  and  Allen  v.  Xorria,  and  should  do  so,  not- 
withstanding the  expression  6t  opinion  of  Bacon. 
V.C.   contained  in  the  case  of  Re  Glenny  and 
Harihy.    But,  in  my  opinion,  the  question  really 
turns  upon  the  Conveyancing  Act.  and  not  upou 
those  decisions.    The  first  sub-section  of  the  Slsti 
section   of  the    Conveyancing   Act  provides, 
"  Where  a  ti-ustec,  either  origiiud  or  snbstitnted, 
<  and  whether  appointed  by  a  court  or  otherwise, 
is  dead,  or  remains  out  of  the  United  Kingdom 
for  more  than  twdve  months,  or  desires  to  bo 
discharged  from  the  trust  or  powers  reposed 
in  or  conferred  on  him,  or  refuses  or  is  unfit  toact 
therein,  or  is  incajiable  of  acting  therein,  then  tho 
person  or  persons  r:ominated  for  this  purpose 
the  iustrumenC  (if  any)  creating  the  trust,  or  if 
there  is  no  .such  person  able  and  willing  to  act, 
then  the  surviving  or  continuing  trustees  or 
trustee  for  tho  time  being,  or  the  personal  repre- 
sentative of  the  last  surviving  or  continuing 
tra^tee,  may  by  writing  appoint  another  pwrson, 
or  other  persons,  to  be  a  trustee  or  trustees  in  the 

?lace  of  the  trustee  dead,  remaining  out  of  the 
United  Kingdom,  desiring  to  be  discharged, 
refusing  or  lioing  unfit,  or  hemg  incapablo  as 
afcH'esBid."  Now,  as  I  have  said,  a  I  were  dealing 
with  an  instrument  containing  a  power  to  appoinb 
new  trustees  expressed  in  those  words,  and  not 
containing  tinytning  further,  I  should  come  to 
the  conclusion,  Jor  the  reasons  I  liave  given,  that 
the  persons  whu  were  not  retiring  but  going  on 
with  the  trust,  continuing  to  act  as  trustees,  had 
the  power  of  making  the  appointment  without 
the  concurrence  of  the  person  who  was  ceasing 
to  bo  trustee  by  virtue  of  the  appointttaent.  But 
it  seems  to  mo  that  the  question  is  settled  by  the 
Act  itself,  as  regards  that  matter,  as  the  tith 
sub-section  provides  that, "  The  provisions  of  this 
section  relative  to  a  trustee  who  is  dead  include 
the  case  of  a  person  nominated  trustee  in  a  will 
but  dying  before  the  testator,  and  those  relative 
to  a  continuing  trustee  include  a  refnsing  or 
retiring  trustee  if  willinjg  to  act  in  the  execntion 
of  the  provisions  of  this  section.**  Now,  in  tho 
presrait  case  there  is  nothing  to  show  that  Vf.  B. 
Dearlove  was  willing  or  ccmipetent  to  act  in  the 
execution  of  those  provisions,  nor  is  there  any- 
thing to  show  that  the  gentleman  who  had  been 
abroad  for  more  than  twelve  months  had  left  his 
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address,  or  tbat  it  was  knonrn  frhcro  he  vraa. 
Lookinf;  et>    the  Act,  it  seems  to  me  that, 
ahfaough  Tinder  the  terms  of  the  Act  the  term 
"  continoins  trustees "  is  to  include   a  re- 
tiring trustee  if  he  is  willing  to  act,  it  follows 
that,  independently  of  that  section,  "  continuing 
tmstees  "  would  not  include  such  a  person,  and  it 
can  only  by  virtue  of  those  provisions  include 
it  ia  a  case  where  it  is  shown  he  is  competent 
and  willing  to  act  within  the  provisions  of  that 
section.  It  seems  to  me  tJieretwe  that,  tinder 
the  terms  of  that  Act,  the  nine  tmstees,  who  were 
dearly  continuing  tmstees,  were  competent  to 
make  the  appointment,  unless  it  is  shown  that  the 
pervon  who  had  been  absent  for  so  long,  ard  in 
whose  place  there  was  a  clear  right  to  substitute 
a  trustee  to  act,  was  willing  and  competent  to 
act.    It  seems  to  me,  therefore,  that  the  first 
pcnnt — namely,   that   William  Balph  Dearlove 
ought  to  have  concurred  therein — is  not  made  out. 
The  second  point  is,  that  on  the  appointment  the 
or^;:tnal  number  of  tmstees  was  not  filled  up. 
Kow,  when  the  appointment  was  made,  Balph 
Dearlove,  as  I  have  said,  was  dead,  and  therefore 
there  were  left  either  ten  or  nine  ctmtinuing 
tnufeeee.   The  nine  appointed  a  tenth,  bat  they 
did  not  fill  np  the  number  to  the  original  number 
of  eleven.   Were  they  bonnd  to  do  so  P   In  my 
opfaiifm  they  were  not.  _  In  the  first  pUcc,  looking 
■t  the  deed  itself,  reliance  was  .juaeed  by  the 
Tsndore  tm  the  elatue  giving  an  express  power  to 
appoint  new  trustees ;  but  no  ono  can  read  the 
power  for  ^pointing  trustees  without  seeing  that 
the  settlor  contemplated  that  five  trnstoes  were 
enough,  and  that  the  trustees  might  gradually 
diminish  in  number  down  to  five  without  any 
farther  appointment  being  mode.   When  they 
were  reduced  to  five  a  new  appointment  was 
to  be  made,  but  so  long  as  there  was  a  natural 
decrease  till  it  reached  five  he  contemplated 
the  state  of  things  remaining,  and  no  new  trustees 
being  appointed.   It  is  quite  true  there  was  a 
special  power  contained  that  if  the  parties  thought 
fit  titey  might  fill  up  the  number  m  tmstees  to  the 
original  number,  even  when  not  reduced  to  five. 
That  was  a  matter  left  to  the  discretion  of  the 
tmstees  if  th^  thought  fit ;  but  the  scope  was 
that  Ute  number  might  be  reduced  to  five  without 
ai^  increase  bang  made.    It  seems,  as  fares  the 
semement  itself  is  concerned,  that  what  was 
contemplated  was  a  certain  number  of  trustees 
being  appointed,  those  trustees  gradually  dying 
out  until  they  reached  five,  and  that  diminution 
bnng  perfectly  right  unless  for  special  reasons 
the  vacancies  were  filled  up  before,  but  when  the 
time  was  reached  at  which  there  were  only  five, 
thai  the  number  was  to  be  filled  up  to  the  original 
number.   If  you  look  to  the  powern  under  the 
Kope  of  the  deed,  as  distinguished  from  the  Con- 
veyancing Act,  it  seems  to  me  it  was  not  incumbent 
upon  the  parties  to  fill  up  the  number  to  the  full 
nmnber,  unless  the  full  number  had  been  rednced 
to  ftve^  which  was  not  the  case  faera.   Then  it  is 
said  tint  this  is  under  the  Conveyancing  Act,  and 
that  wider  the  Conveyancing  Act  the  number  ought 
to  hare  been  filled  up.   Why  it  should  have  been  I 
do  not  know,  because,  looking  at  the  matter  nnder 
the  Conveyancing  Act,  the  3rd  sub-section  of  sect. 
•>1  expressly  provides  that,  on  tho  appointment  of 
a  new  trustee,  it  shall  not  be  obligatory  to  appoint 
more  than  one  new  tmstee  where  only  one  trustee 
was  originally  appointed,  or  to  fill  up  the  original 


number  of  tmstees  whco^  more  than  two  trastees- 
were  originally  appointed.  Therefore,  so  far  as 
the  power  is  being  exercised,  under  the  provisiona 
of  the  Conveyancing  Act,  it  seems  expressly  pro- 
vided that  it  should  not  be  necessary  to  appoint 
a  new  trustee  in  the  place  of  Ralph  Dearlove, 
Then  it  was  said  that  the  general  provisions  of  the- 
deed  showed  that  trustees  were  to  be  appointed 
in  some  other  way  than  by  a  formal  appointment 
by  deed,  and  the  7th  stib-section  was  relied  upon,, 
wnich  says, "  This  section  applies  only  if  and  so 
far  as  a  contrary  intention  is  not  expressed  in 
the  instmment,  if  any.  Treating  the  trust,  and 
shall  have  effect  subject  to  the  terms  of  that 
instmment,  and  to  any  provision  therein  con- 
tained." Now,  the  present  instmment  did  not 
contemplate  a  vacancy  arising  in  the  way  in 
which  Ralph  Wm.  Dearlove's  vacancy  arose,, 
namely,  absence  from  the  United  Kingdom  for  a 

fried  of  twelve  calendar  months,  and  therefore 
cannot  find  anythincj  in  the  settlement,  which 
did  not  deal  with  this  event,  which  indicated 
an  intention  or  wish  as  to  what  ought  to  be  done 
as  regards  filling  up  the  vacancy  in  an  event 
which  was  not  in  the  contemplation  of  the 
parties.  Under  those  circumstances  it  seems  to- 
me that  both  the  objections  fail,  and  that  the 
vendor  is  entitled  to  have  the  conveyance  executed 
with  costs. 

Solicitors  for  the  vendors,  Inght  Cooper,  and 
Solmea. 

SoUcitorsfortheparchaser,PfH7ci/and  Qrvhbe. 


Dee.  6  and  7, 1886. 
(Before  North,  J.) 
Re  Hedgelet  ;  Small  p.  Heuoeley.  fo) 
Adminietraiion — lAahility  of  assets  for  iestaior's 
debt  —  Alienation  by  devisee  upon  marriage — 
11  Geo.  4  ^  1  Will.  4,  c.  47,  ss.  ti,  H— Married 
icoman  —  Liability  of  separate  estate — Married 
Wt/m&n's  Property  Act  18/0  (33  ^-  34  Vict.  c.  93)^ 
s.  12. 

A  ieaiaior  devised  certain  real  property,  called  tlte 
D.  and  IT.  estate,  v.pon  trtiats  for  tlte  benefit  of  his 
wife  during  widowhood,  and  tlienfor  hia  dauglUer. 
The  plaintiffa  held  a  second  mortgage  vpon  the 
D.  eataie.  The  testator's  davgjiter  married  ij* 
1879,  and  by  Iter  marriage  settlement  settled  her' 
interest  in  the  D.  and  T.  fstaie  ao  that  she  took  a 
life  interest  to  her  aeparaie  1M«,  vtiih  reatraint 
upon  anticipaticn. 

In  a  foredotvire  action  it  was  ordered  that  the  D. 
eataie  ahoaid  ha  sold,  but  the  proceeds  of  aale 
proved  ituufficient  to  satisfy  the  plaintiffs'  mort- 
gage. TJiS  testator'a  personal  estate  having  been 
exhausted,  the  plaintiffit  ashed  that  the  widow's 
interest  in  the  T.  property,  and  the  daughter's 
aeparate  estate  under  her  marT-iage  aetttement, 
might  he  declared  Uahle  to  aatitfy  what  remained 
due  upon  their  mortgage. 

Held,  that  by  virtue  of  11  Geo.  4^-1  JViU.  4, 
c.  47,  the  T.  estate,  xchcn  in  the  handi  of  tho 
daughter,  was  assets  for  the  payment  of  ilie  tes- 
tator's debt,  and  that  upon  alienation  by  Iter  a 
personal  liability  against  her  arose  irhich.  unde%- 
the  Mairied  Women's  Property  Act  1870,  s.  12, 
cotdd  after  marriage  be  enforced  against  property 

ia)  Beported  l>y  A,  J.  Spesckr,  Eiiq.,  BatAsbu-tX  lM.  i 

Digitized  by  VjOOQlC 


20-Vol.  LVI.,  N.  S.] 


THE  LAW  TIMES. 


[March  5,  1887. 


Chait.  Dir.] 


settled  to  her  separate  use  irithout  power  of  anttci- 
paiion,  and  that  therefore  Iter  interest  under 
her  marriage  aettlement  was  answerable  to  the 
plaintiffs  for  the  deficiency  in  their  mortgage 
tecuriiy. 

This  was  the  further  consideration  of  a  foreclosure 
and  creditor's  administration  action. 

The  plaintiffs,  George  Small  and  Caroline 
Small,  hia  wife,  were  entitled  to  a  second  mort- 
gage for  30001.  and  interest,  made  on  the  9th 
Nov.  1855,  by  James  Hedgeley,  jun.,  the  testator, 
upon  land  known  as  Delameres  farm  in  the 
nu-isfa  of  Bradwell-iiear-the-Sea,  in  the  conal^  of 
Essex. 

The  testator,  hj  his  will,  dated  the  lOth  Dec. 
1859,  wpointed  hut  wife,  Elizabeth  Ann  Hedgeley, 
Bidurd  Maskdl,  and  Bobert  I^jte  ezeoutors  and 
trnatees  of  his  will,  and  demised  the  aforesaid 
premiBes,  together  with  other  hereditaments,  to 
luB  said  wife  during  her  widowhood,  with  re- 
mainder to  his  daughter.  Elizabeth  Ann,  her 
heirs  and  assigns.  The  testator  also  devised  a 
certain  copyhold  farm  and  lands,  situated  at 
Tillingham.  in  the  same  county,  to  the  said 
Bichard  Maskell  and  his  heirs  npon  trust  to 
keep  down  the  interest  on  the  said  mortgage 
debt  during  the  life  of  Mary  Hedgeley,  and  subject 
thereto  to  pay  the  rents  thereof  to  Ms  wife  during 
her  widowhood,  and  after  her  decease  or  re- 
marriage, in  trust  for  his  said  daughter,  her  heirs 
or  assigns. 

The  testator  died  on  the  28tli  Dec.  1859,  and 
his  will  was  duly  proved  on  the  28th  Match  1860. 

By  two  several  indentures,  dated  the  22nd  Jnly 
1879,  and  made  between  Thomas  FanI  Eves  of 
the  0rBt  part,  the  said  Elizabeth  Ann  Hedgeley 
(daughter  of  the  testator)  of  the  second  part,  and 
Marsnall  Edward  Turner  and  Jos^h  Bichard 
Prosser  of  the  third  part  (being  the  settlement 
made  upon  the  marriage  of  the  said  E.  A. 
Hedgeley  with  T.  P.  Eves),  her  interest  in  the 

E remises  subject  to  the  mortgage,  together  with 
er  interest  in  the  aforesaid  copyholds  and  other 
hereditaments,  and  her  interest  in  the  residuary 
personal  estate  of  the  testator,  were  conveyed  and 
assigned  upon  certain  tmsts  under  which  Mrs. 
E.  A.  Eves  took  a  lile  interest  without  power  of 
anticipation. 

Mary  Hedgeley  died  on  the  15th  Feb.  1883.  . 
The  plaintiffs  brought  the  present  action, 
claiming  an  account  ana  papnent  of  the  amount 
due  on  their  security,  and  in  default  foreclosure 
or  sale,  and  that  in  case  the  proceeds  of  sale 
should  be  insnflBcient  to  satisfy  what  was  found 
due  to  them,  that  the  real  and  personal  estate  of 
the  testator  might  be  administered. 

A  judgment  in  the  action  was  delivered  on  the 
1st  June  1884.  wberebv  the  usual  accounts  and 
inquiries  were  ordered,  and  that  Delameres  farm 
should  be  sold  and  the  proceeds  thereof  applied 
in  payment  of  the  amount  due  on  a  first  mort- 
gs^  of  the  estate,  and  then  in  payment  of  the 
plamtiffs*  mortgage  for  30001. 

Delameres  farm  was  sold,  but  the  proceeds  of 
such  s^e  was  not  sufficient  to  pay  off  both  mort- 
gagees in  full,  and  there  remained  about  lOOOI. 
due  npon  the  plaintiffs'  mortgage.  The  testator's 
personal  estate  was  deficient,  and  it  was  now 
sought  to  make  the  testator's  widow's  and 
daughter's  interest  in  the  Tillingham  estate 
which  had  been  settled  upon  the  daughter's 
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marriage,  liable  to  the  amount  due  in  respect  of 
the  plaintiffs'  mortgage. 

Cozena-Sardy,  Q.C.  and  Chadwych  HeaXey  for 
the  plaintiffs. — ^The  widow's  and  daughter's  life 
interests  in  the  Tillingham  estate  are  liable  for 
the  deficiency  of  our  mortga^ : 

aanger  t.  Sanaer,  24  L.  T.  Bep.  N.  8. 649 ;  L.  Be^. 
11  Eq.  470  J 

London  and  Prooinelal  Bank  r.  Bogle,  87  L.  T. 

Bep.  N.  8.780;  7 Ch.  Dir.  778 ; 
Spackman  V.  TimbreU,  B  Sim.  2S8. 

Eoeritt,  Q.C.  and  W.  Barnard  for  the  testator's 

executors. 

Begg  for  Mrs.  Eves  and  the  trustees  of  her 
marriage  settlement — ^The  settlement  upon  Mrs. 
Eves'  marriage  was  a  bond  fide  alienation  for 
valac,  and  her  interest  in  the  land  is  no  longer 
liable.  Land  bond  fide  aliened  is  not  liable  under 
11  Geo.  4  &  1  Will.  4,  c.  47,  sub-sect.  6  and  8  : 
Richardgon  v.  Horton,  7  Bear.  112 ; 
Britigh  Mutual  Investment  Company  v.  Smart,  32 

L.  T.  Bep.  If .  S.  849 :  L.  Bep.  10,  6h.  567 ; 
Dilieit  T.  Broadmead,  3  L.  T.  Bep.  N.  S.  605 ;  2  De 
G.  F.  A  J.  566. 

The  debt  here  is  not  a  debt  of  Mrs.  Eves,  but  of 
her  father,  and  therefbre  she  is  not  liable  for  it 
personally.  There  is  no  personal  liability  when 
once  the  land  is  aliened.  The  Married  women's 
Property  Act  1870,  s.  12,  which  makes  a  married 
woman's  separate  estate  liable  for  "  debts  con- 
tracted before  marriage,"  does  not  apply  in  this 
case,  for  this  liability  is  not  a  debt  contracted 
1^  her  before  marriage.  The  words  of  the  section 
point  to  a  married  woman's  own  personal  debts, 
and  not  to  a  liability  under  11  Geo.  4  ft  1  Will. 
4,  c.  47. 

Cookson,  Q.C.  and  C.  C.  Berkeley  for  certain 
legatees  of  the  teststor. 
Cozene-Hardy,  Q.O.  replied. 

North,  J. — The  plaintiffs  in  this  case  are  mort- 
gagees of  the  Delameres  estate  for  30001.  and 
interest.  The  estate  is  not  sufficient  to  pay  them 
in  full,  and  they  ask  in  this  action  for  the  payment 
of  their  dobt.  The  estate  has  been  sold,  and  the 
mouev  is  in  court.  It  is  admitted  that  it  is 
insufficient  and  that  resort  must  be  had  to  the 
general  assets  of  the  mortgagor.  The  personal 
estate  of  the  mortgagor  has  oeen  disposed  of,  and 
there  is  now  only  certain  copyhold  property  to 
resort  to,  called  the  Tillingham  estate.  The 
t^tator  devised  this  property  to  his  widow  for 
life  and  then  to  his  daughter.  Therefore,  subject 
to  the  widow's  life  estate,  the  daughter  takes  it, 
and  she  takes  it  subject  to  liability  to  the  tes- 
tator's debts.  This  liability  arises  under  the 
statute  11  Goo.  4  A  1  Will.  4,  c.  47.  Sect.  6  of 
this  Act  is  to  the  effect  that  &  testator's  heir- 
at-law  shall  be  liable  to  debts  of  the  testator  in 
respect  of  lands  descended  although  he  mi^  sell 
the  estate  before  action  brought,  with  a  saving  of 
the  rights  of  bond  fide  purchasers.  Sect.  8  is  as 
follows:  "Pitmded  always,  and  be  it  further 
enacted,  that  all  and  every  the  devisee  and 
devisees  made  liable  by  this  Act  shall  be  liable  and 
chargeable  in  the  same  manner  as  the  heir-at-law 
by  force  of  this  Act,  notwithstanding  the  lands, 
tenements,  and  hereditaments  to  him  or  them 
devised  shall  be  aliened  before  the  action 
brought."  The  Tillingham  estate  was  therefore 
assets  in  the  hands  of  tne  daughter  for  her  father's 
debts.  She  alienated  it  in  contMnplatioi^of  her 
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niarriage.  The  land  itself  then  ceased  to  be  liable, 
but  she  became  liable  to  the  extent  of  the  vatue 
of  the  land  so  alienated.  The  alienation  by  her 
was  aabseqnent  to  the  Married  Women's  Property 
Act  1870,  which  enacts,  in  sect.  12,  that  any  pro* 
per^  belonging  to  a  ntanied  woman  for  her 
separate  nse  shall  be  liable  to  satisfy  her  debts 
oantractedb^bremuriageasif  she  had  continued 
anmarried.  If  Mrs.  Eres*  marriage  had  taken 
place  before  the  Act  of  1870  she  would,  before 
tho  marriage,  have  been  liable  for  the  debt,  and 
afterwards  her  husband  would  have  been  liable 
in  her  place.  The  Act  altered  the  rights  of  the 
parties,  and  the  result  is  that  the  liability  under 
11  Geo.  4  &  1  Will.  4,  c.  47>  is  a  debt  for  which  her 
separato  estate  is  liable.  The  fact  that  she  alien- 
ated the  separate  estate  so  as  to  give  herself  an 
interest  under  the  settlement  is  immaterial.  The 
only  remaining  point  is  whether  the  liability  can 
be  enforced  against  property  which  she  is  re- 
strained from  anticipating.  That,  I  think,  is  clear 
from  the  cases  of  Sanger  t.  Sanger  {ubi  sup.)  and 
Lomdon  and  Prooineial  Bank  t.  Bogle  {ubi  suji.). 
It  ^^leiirs  to  me,  therefore,  that  the  right  of  the 
plaintiffs  is  to  follow  the  Tillingham  estate  into 
the  hands  of  the  widow,  and  that  the  daut^hter  is 
UaUe  to  the  extent  of  her  separate  property  for 
the  estate  that  came  to  her.  I  will  not  decide  as 
to  the  rifi^ts  of  the  widow  and  daughter  between 
tfaemselTas. 

StJicitors  for  theplaintil(B,  Storey  and  Cowland, 
ageaiB  for  Crick  and  Freeman,  MaJdon. 

Solicitors  for  Hra.  Eves  fuid  her  trustees, 
Ciapham  and  FUeh. 

Solicitors  for  other  parties,  Berkeley  and 
Caleoa. 


Twida/ji,  Jan  11. 

(Before  Kskewicu,  J.) 

Bahkxs  r.  Small,  (a) 

Vendor  aitd  purehaaer — Specific  per/orHiaace-^ 
Covenant  to  execute  "diteniailiag  or  other  aeaur- 
aatce" — Tenant  in  tail— Bate  fee — Deed  to 
enlarge  into  fee  eimiple. 

In  1871  Jf.  L.  8.,  the  tenant  4n  taU  in  remainder 
ef  a,  eerialn  farm,  of  vahHeh  hie  father  M.  S. 

.  woe  tenant  for  l^e,  exeetiied  a  deed,  tehieh  had 
the  ej^eet  of  conv^ing  his  ettate  into  a  haae  fee, 
ae  hte  father  refneed  to  concur  in  it. 

In  1874  if.  L.  8.  agreed  tmth  B.for  the  eole  to  him 
tf  ike  farm,  hut  M.  S.  again  reused  to  eonenr, 
and  B.  obtained  only  a  baae  fee  bg  paying  off 
certain  mortgaged  from  M.  £,  8.,  ana  taking 
conveyance  from  them. 

By  a  deed  of  1875  M.  L.  8.  and  hU  brother 
W.  P.  R.  8.  (who  toae  interetted  in  reniaiTider) 
at  to  ail  their  ettatet  and  interesit,  rights,  and 
iiUet  in  the  farm,  granted  the  same  to  B'  in  fee, 
and  joinUy  and  severally  covenanted  titith  B.  io 
'*  exeeide  every  tuch  dieeniailing  or  other  aatur- 
aaeet  and  do  evenf  tw^  thing  for  the  further 
or  more  perfectly  aseuring  all  or  any  of  the  said 
premier  io  tiu  ute  of  B.,  his  hein  and  attignv," 
at  Aoidd  be  r«uonably  required. 

On  ihe  death  of  M.  8.,  the  tenant  for  life,  B. 
required  M.  L.  8.  to  execute  a  disentailing  asaur- 
anc«  to  as  to  enlarge  the  hate  fee  into  a  fee 

(a)  Bfported  by  O.  Macau,  Esq.,  Barrlaier^t-lAw. 


simple,  oMd,  on  his  refusal,  brouglU  an  action 

for  the  tpecijie  performance  of  the  covenant. 
Meld,  that  the  required  deed  must  he  executed,  in 

purtuance  of  the  express  tei-ms  of  the  covenants 

m  the  deed  qf  1875. 
Davis  V.  Tollemache  (2  Jur.  X.  S.  1181)  di»- 

tinguithed. 

This  was  an  action  for  the  specific  performance 
of  a  covenant  for  farther  assurance,  and  raised 
the  question  whether  a  tenant  in  tail  in  remaiuder, 
who  had  acquired  a  base  fee  and  sold  it  to  a  pur- 
chaser, could  subsequently  be  compelled,  under 
such  a  covenmt,  to  execute  a  disentailing  assur- 
ance so  as  to  enlarge  the  base  fee  into  a  fee 
simple. 

Martin  Small,  the  father  of  the  defendant,  was 
tenant  for  life,  under  his  father's  will,  of  a  farm 
caUed  Boyts,  at  Shapwick,  in  the  county  of 
Dorset,  with  remainder  to  his  first  and  other 
sons  successively  in  tail  male.  He  had  only  two 
sons,  the  defen^nt  Martin  Lambert  Small  and 
William  Philip  Hideout  Small,  both  of  whom  had 
attained  twenty-one.' 

By  an  indenture  of  the  20th  Oct.  1871,  duly 
enrolled  as  a  disentailing  assurance,  the  defen- 
dant converted  his  estate  in  the  said  farm  into  a 
base  fee,  his  father  having  refused  to  ccmonr  in 
the  deed. 

In  April  1874  the  plaintiff.  Walter  Balph 
Bankes,  contracted  -n-ith  Martin  Small  and  the 
defenduit  for  the  purchase  of  the  farm  for  30007. 
in  order  to  pay  off  certain  mortgages ;  but  Martin 
Small  subsequently  refused  to  execute  the  deeds 
which  had  been  prepared.  The  plaintiff,  however, 
paid  1388Z.  9s.  6d.  to  the  mortgagees,  and  took 
conveyances  of  the  estate  and  interest  &om 
them. 

In  1875  the  plaintiff  contracted  with  the  defen- 
dant and  William  Philip  Bideout  Small  for  the 
absolute  purchase  of  all  their  estates,  and 
interests  in  the  farm  for  2200Z.,  the  amount  pre- 
viously paid  in  respect  of  tiie  mortgages  being 
taken  m  part  payment  of  that  sum. 

By  an  indenture  of  the  30th  March  1875,  made 
between  William  Green  {a  mortgagee)  of  the  6rst 
V^rt,  the  defendant  of  the  seconcT  part,  William 
Philip  Bideout  Small  of  the  third  part,  and  the 
plaintiff  of  the  fourth  part,  after  recitals  as  to 
the  various  transactions  with  the  property,  and 
the  charges  thereon  (including  one  created  hy 
W.  P.  B.  Small)  for  the  considerations  therein 
stated,  William  Green  granted  and  released, 
and  the  defendant  and  W.  P.  B.  Small,  as  to 
alt  their  estates  and  interests,  rights,  and  titles 
under  the  will  of  their  grandfather  in  the 
said  ^rm,  granted  all  the  said  farm  to  the 
plaintiff  in  fee,  freed  and  diacharved  from  the 
mortgage  to  W.  Green.  And  the  defendant  and 
W.  P.  B.  Small  entered  into  the  usual  covenant 
that  they  had  power  to  ffrant  the  cntates,  interests, 
and  premises,  and  further  covenanted  "  that  they 
and  every  person  having  or  claiming  any  estate, 
right,  title,  or  interest  in  or  to  the  said  premises, 
or  any  of  them,  through  or  in  trust  for  them„or 
either  of  them,  would,  at  all  times,  at  the  cost  of 
W.  H.  Bankes,  his  heirs  or  assigns,  execute  every 
each  disentailing  or  other  assurance, ,  and  do 
every  such  thing  for  the  further  or  more  per- 
fectly assuring  all  or  any  of  the  said  premises  to 
the  use  of  W.  B.  Bankes,  hia  heirs  or  assigns, 
as  by  the  said  W.  B.  Bankes,  his  heirs  or  assigns, 
should  bo  reasonably  required."  ^  » 
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KCartin  Snudl,  the  tenant  for  life»  died  in  May 

1884. 

The  plaintiff  called  upon  the  defendant  to  exe- 
cute au  indenture  for  tne  purpose  of  enlarging 
the  hase  £eo  into  a  fee  simple  absolute,  and  sub- 
mitted a  draft  deed  to  him.  The  defendant 
declined  to  execute  mj  convOTancc  to  the  eSect 
snbmitted  to  him,  and  denied  the  right  of  the 
plaintiff,  under  the  covenant,  to  require  any  such 
conveyance  to  be  executed  by  him.  The  phiintiff 
claimed  specific  performance  of  the  covenant,  and 
that  the  defendant  might  be  ordered  to  execute 
such  diaentailing  or  other  assurance  as  might  bo 
necessary  for  more  perfectly  assuring  the  said 
hereditamentR  to  the  use  of  the  plaintiff,  his 
heirs  and  assigns. 

Barber,  Q.C.  and  Rawlinami  for  the  defendants. 
— The  plaintiff  is  entitled  to  have  a  disentail- 
ing deed  executed  in  pursuance  of  the  express 
covenant  so  to  do.  The  ca^e  is  distinguish- 
able from  that  of  Vovia  v.  Tollemotche  (2  Jur, 
IS.  S.  1181),  where  there  was  merely  the  general 
And  usual  covenant  for  further  assnrance.  and 
no  mention  of  a  disentailing  assnrance.  Stuart, 
V.C.,  in  hitt  judgment  iu  that  case,  said  that, 
unless  there  were  irords  in  the  instrument  to 
show  that  it  was  intended  that  the  covenant 
for  further  assnrance  should  extend  to  oalarging 
the  estate  conveyed,  and  to  barring  an  interest  in 
other  persons  than  the  grantor,  the  court  would 
not  be  justified  in  ordering  specific  performance. 
Bnt  here  wo  submit  that  the  express  intention 
was  shown  by  the  wordfl  of  the  covenant,  and, 
therefore,  the  decision  of  Stuart,  V.C.  is  really  in 
our  favour.  Lord  St.  Leonards  savB,  in  Sngden's 
New  Laws  of  Real  Property  {2nd  edit.,  p.  197): 
"  A  specific  performance  of  a  covenant  for  further 
Assurance  in  a  deed  of  mortgage  by  a  tenant  in 
taU  in  remainder  not  enrolled  was  refused  by 
Stuart,  V.C.  in  Davis  v.  TollemacJie,  but  this  pro- 
bably depended  upon  the  frame  of  the  deed  and 
other  circumstances,  and  cannot  be  considered  as 
on  authority  against  the  general  power  of  the 
cimrt  to  specifically  enforce  contracts  for  sale  or 
mortg^e,  and  covenants  for  further  assurance 
a^inet  a  tenant  in  tail,  either  in  possession  or 
in  rranaiuder."  General  covenants  for  further 
assurance  have  been  enforced  in  some  cases : 
^vmrda  V.  AppMM.Z  Br.  C3i.  Cas.  652,  n. ; 
Pya  V.  Dahby,  8  Br.  Oh.  Caa.  595. 

But  here  we  have  a  specific  aitd  special  covraant 
as  well  as  a  general  covenant  for  farther  assurance. 
Hiey  also  referred  to 

Soffden'a  Tendm  and  Purohasora,  litb  edit. ,  p.  SOo . 

Waiminfiton.,  Q.C.  and  Rita$ell  Roberta  for  the 
defendants. — There  is  no  case  in  point  to  be 
found.  PrimA  facie  a  covenant  for  farther 
assurance  only  contemplates  the  further  assuranoc 
of  theestatc  and  interest  purported  to  be  assured, 
and  not  for  the  assuring  of  a  fntare  title.  By  the 
c-onvevance  in  question  the  interest  which  passed 
was  described  as  "  all  their  and  each  ox  their 
eslrates  and  interests,  rights  and  titles"  iu  the 
property,  and  it  is  now  said  that  the  exercise  of 
a  future  hypothetical  power  was  in  the  contem- 
plation of  the  parties,  and  that  the  interests  of 
those  in  rema-nder  arc  to  lie  defeated  by  it.  As 
to  the  covenant  to  execute  a  "  disentailing  or  other 
assnrance,"  the  word  was  appropriate  and  neces- 
sary for  one  of  the  parties,  namely,  "W.  P.  H. 
Small.   Then  the  defendant  is  not  bound  by  a 


[Chav.  Dir. 


covenant  in  a  deed  not  duly  enrolled  under  the 
Fines  and  Recoveries  Act  (3  &  4  Will.  4,  c.  74), 
8S.  38,  47. 

Kekewicii,  J. — I  havo  come  to  a  very  distinct 
conclusion  in  this  case.  By  the  deed  of  the 
30th  March  187o.  by  which  M.  L.  Small  and  other 
persons  conveyed  the  property  therein  described 
to  the  jilaintiff.  Mr.  W.  B.  Bonkes,  M.  L.  Small 
entered  into  a  covenant,  which  was  none  the  less 
his  because  it  was  joint  as  well  as  several,  that 
he  would  execute  eveir  such  disentailing  or  other 
assurance  for  the  further  nr  more  perfectly 
assuring  all  or  any  of  the  premises — that  is,  tho 
property  therein  described— to  the  use  of  the  said 
w.  B.  Bankes,  bis  heirs  and  assiprns,  as  by  tho 
said  "W.  K.  Bankes,  his  heirs  and  assigns,  sfaoald 
be  reasonably  required.  The  plaintiff,  W.  R. 
Bankcs,  has  required  this  defendant,  M.  L.  Small, 
to  execute  a  disentailing  assurance  of  a  particular 
character,  and  tho  question  is  whether  it  is  such 
a  disentailing  assnrance  as  is  pointed  out  by  the 
covemmt,  or,  in  other  words,  for  it  really  ccmes 
to  the  same  thing,  whether  the  pluntiff  is  reason- 
able in  requiring  him  to  execute  a  disentailing 
assurance  tit  that  particular  character?  Now,  I 
quite  admit  the  force  of  the  defendant's  ail- 
ment that,  in  order  to  construe  that  covenuit, 
you  must  look  at  the  whole  deed.  You  must  not 
take  the  wm'ds  simply  in  the  covenant  and  look 
at  them  standing  alone,  bnt  you  must  look  at  the 
whole  deed.  Tho  defendant's  contention  is  that, 
looking  at  the  whole  deed,  you  ought  to  come  to 
the  conclusion  that  such  a  disentailing  assurance 
as  is  now  in  question  is  not  an  assurance  which 
was  pointed  at  by  that  covenant.  On  tho  other 
hand,  I  have  come  to  the  conclusion  thaf.  it  is 
the  very  thing  that  was  in  the  contemplation  of 
the  parties — not  the  only  thing,  but  at  least  the 
very  thing  they  were  contemplating — and  the 
more  you  look  into  it,  the  m,ore  you  see  that  that 
was  the  intention.  [His  Lordship  here  stated 
the  dealings  with  the  property  prior  to  187&,  and 
continued:]  Then,  in  1875,  a  further  contract 
was  entered  into,  and  it  is  recited  in  tbe  deed  of  the 
LOth  March  187.'>  in  this  way :  "  And  whereas  tho 
said  M.  L.  Small  and  W.  P.  R.  Small" — who  was 
there  introduced  as  a  contracting  party  for  the 
first  time — "  liave  lately  contracted  and  agreed 
with  the  said  \V.  R.  Bankes  to  seU  him,  for  tho 
sum  of  2200^,  all  the  estates  and  interests,  right.s , 
and  titles  whatsoever  of  them,  the  said  M.  L. 
Small  and  W.  1*.  R.  Small,  under  the  said  will  of 
the  said  testator  W.  Small,  of  and  in  the  said 
farm  lands  and  hereditaments  at  Shapwick." 
There  is  uo  ret-ital  there  that  they  had  agreed, 
either  or  both  of  them,  to  disentail  the  propert3' 
when  they  could,  that  is  to  say,  to  require  aji 
absolute  fee  simple ;  and,  if  that  recital  stood  alone, 
it  might,  particularly  having  regard  to  the  oaso 
of  Davia  v.  ToUcttmehe  (uhiaup.),  m  going  too  far 
to  say  that  that  was  a  recital  of  a  contract  tosell 
an  estate  in  fee  simple.  But  the  point  of  it  is 
that  they,  knowing  what  had  gone  before,  and 
knowing  that  ]\[artin  Small  was  still  alive,  ran- 
tract  to  sell  this  property,  and  the  property  is 
accordingly  sold  and  conveyed  on  the  terms  of 
the  existing  mortgage.s  being  paid  off  out  of  the 
purchase  money;  and  one  of  those  mortgages 
paid  off  was  a  mortgage  created  by  William 
Philip  Kideout  .Small,  who  was  tenant  in  tad  in 
remainder,  who  had  encumbered  his  estate  iit 
remainder,  and  whose  conenrrence.  in  the  icon- 
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tract  and  in  the  conreyance  was  porchafted 
in  that  way.  Then  they  all  conveyed  according 
to  their  estates  and  interests,  and  of  course 
thqr  only  conveyed  the  base  fee.  Neither 
Martin  nor  William  Small  conld  do  anything 
else  then,  because  Martin  Small,  the  father,  the 
protector  of  the  settlement,  was  still  alive.  They 
conld  get  and  give  nothing  else.  Bat  they  con- 
v^ed  wh«fe  they  ooold,  and  they  ontcred  into 
thu  peenliar  covenant.  They  entered  into  a  joint 
and  several  covenant  in  the  ordinaiy  way  no 
doubt  thftt  they  only  had  power  **  to  grant  the 
estates,  interests,  and  premises  thereby  granted 
or  expressed,  or  intended  so  to  be,  unto  and  to 
the  use  of  the  said  William  Ralph  Banker,"  and 
soon  "in  manner  aforesaid."  Of  conrse,  they  only 
covenanted  that  th^  had  a  title  to  convey  tliat 
which  they  had  conveyed ;  but  when  they  como 
to  covenant  for  farther  assorance,  they  go  beyond 
the  ordinary  form  and  covenant  to  execute  every 
such  disentailing  or  other  assurance  and  so  on. 
'Sow,  for  what  possible  purpose  oonid  that  have 
been  pat  inP  Perhaps  they  were  conscience 
stricken.  They  thougnt  that  Mr.  Bankes  had 
lost  an  estate  which  he  had  contracted  to  pur- 
diaie.  Perhaps  th^  wished  for  tho  honour  of 
their  father  to  see  that  the  estate  was  ultimately 
coBT^yed  in  a  proper  way.  Bat  whether  it  was  . 
that,  or  irhether  it  really  was  a  thing  discussed 
9t  the  time,  they  oertunly  did  covenant  to  exe- 
cute a  disentailing  assurance,  and  under  the 
cinnniistaiuKa  there  was  no  other  disentailuiR 
aBsaranee  which  this  ^^tleman,  M.  Ii.  Small, 
coold  execnte,  bat  a  duentailing  assurance  en- 
larging his  base  feo  into  an  absolute  fee  simple, 
maa  this  of  conrse  for  the  benefit  of  the 
pnrdiaser,  because  be  coold  not  do  it  for  his 
own  benefit.  I  am  asked  to  read  the  cove- 
nant as  if  it  applied  only  to  W.  P.  H.  Small. 
Kow,  W.  P.  B.  Small  could  at  that  time  have 
created  no  donbt  a  base  fee  in  remainder,  and 
that  is  all  that  he  could  have  done,  and  M .  L. 
Small  could  at  that  time  do  nothing,  because  he 
hod  already  created  a  base  fee  and  the  protector 
of  the  settlement  being  still  alive  he  conld  do 
nothing  more.  As  I  read  the  recital  of  the  facts 
in  the  deed,  it  most,  therefore,  have  been  intended 
by  that  covenant  that  when  the  opportunity 
arose,  and  when  a  disentailing  assurance  conld  be 
properly  executed,  which  would  be  on  the  death 
of  Martin  Small,  iho  tenant  for  life  and  the  pro- 
tectw  of  the  settlement — that  then,  if  they  were 
both  alive  and  were  called  npon  to  do  it,  or  cither 
of  them,  if  only  one  of  those  in  existence  had  been 
called  upon  to  do  it,  that  they  or  cither  of  them 
would  execute  a  proper  disentailing  assurance  for 
enlarging  the  base  fee  into  a  fee  simple.  It 
appears  to  mc  that  that  is  according  to  the  honesty 
of  the  deed  and  according  to  the  plain  ron- 
stroction  of  the  deed,  and  I  do  not  see  any  words 
in  it  to  limit  the  meaning,  or  to  give  it  a  different 
meaning  to  that  which  I  have  attributed  to  it. 
Then  it  is  said  that  I  am  prevented  from  holding 
that  by  one  antfaori^,  and  ono  authority  only, 
namely,  the  case  of  Davit  v.  TollemarJie  (wi  aup.). 
I  do  not  propose  to  refer  to  theci'iticiams  on  that 
case  in  the  text-books  which  have  been  cited,  but 
tc  deal  with  the  case  simply  to  show  that  at  any 
rate  it  does  not  prevent  me  from  coming  to  the 
oonclnsion  at  which  I  have  arrived.  It  was,  no 
doabt,  a  case  on  the  construction  of  a  covenant 
for  farther  assurance  which  the  defendant's 
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counsel  here,  iugenionsly,  and  necessarily  for  the- 
Bupport  of  their  case,  have  argued  this  to  be^ 
instead  of  being  a  covenant  for  the  execution  of 
a  disentailing  assurance.   The  covenant  in  that 
case  was  a  covenant  in  a  mortgage  deed,  and  a 
Covenant  in  a  mortgage  deed,  of  course,  has 
always  a  very  much  larger  scope  than  a  covenant 
in  a  purchase  deed,  and  whatever  virtue  that  gives 
to  his  argument,  the  defendant  is  entitled  to  the 
benefit  of  it.   But  the  Yice-Chancellor  held  that 
a  covenant  in  a  mortgage  deed  for  further 
assurance,  ereh  in  those  wide  terms,  was  not 
sufficient  to  enable  the  covenantee  to  claim  the 
execution  of  a  disentailing  deed.   If  this  were  a 
similar  case  I  might  or  might  not  he  bound  to 
follow  Davit  V.  Tonemache  (uhi  tup-)  i  hut  it  i» 
not  a  similar  case,  and  Stuart,  V.C.  points  that 
out  himself  in  tho  most  distinct  manner  (2  Jur. 
N.  S.  1185).   He  says  "  I  cannot  find  upon  the 
best  attention  I  can  give  to  the  terms  of  this  con- 
tract that  anything  like  a  disentailing  deed,  or 
anything  to  bar  or  affect  tho  interest  of  any  other 
person,  or  anything  other  than  what  would  pass 
by  the  simple  grant  of  the  grantor  to  the  extent 
of  his  own  mterest,  was  sought  to  he  effected.  The 
power  given  by  the  disentailing  Act  is  a  power 
of  an  entirely  afferent  kind.   It  is  a  power  which 
gives  to  a  tenant  in  tail,  who  intends  and  wishes 
to  do  so,  a  power  %o'  disinherit  the  issue  in  tul — 
to  deprive  them  of  that  which,  according  to  tho 
terms  of  the  gift,  they  are  entitled  to,  and  to 
enlarge  his  estate  into  a  fee  simple.   I  oan  find 
no  contract  in  this  deed  for  enlaigiu^  the  estate 
of  the  grantor  to  any  extent."  He  distinguishes 
between)  the  ordinary  covenant  for  further  assur* 
ance  in  a  mortgage  deed)  and  a  covenant  which 
he  did  not  find  there  to  execute  a  disentailing 
deed  ;  and  then  he  says  :    '*  If  there  had  been  in 
this  deed  a  specific  covenant  for  the  suffering 
of  a  recovery,  or  levying  a  fine,  I  am  by  no 
means  prepared  to  say  that  upon  the  construc- 
tion of  the  64th  section  of  the  Fines  and  Be* 
coveries  Act  it  is  not  possible  that  at  law  the 
bankrupt  might  have  been  liable  for  damages 
for  non-performance  of  that  covenant.   But  my 
impression  is,  that  tho  right  to  recover  upon  a 
covenant  ezjiressly  to  execute  a  disentailing  deed, 
and  a  right  to  recover  damages  for  the  non- 
execntion  of  a  disentailing  deed '  (in  the  report  it 
is  entailing  but  it  should  be  disentailing)  "such 
non-execution  being  averred  as  abreach  of  the  cove- 
nant for  further  assurance,  are  entirely  different 
things."    They  are,  to  my  mind,  entirely  different 
things    Therefore  I  do  not  find  that  case  in  my 
way,  and  on  the  construction  of  this  deed  I  hold 
that  the  plaintiff  is  entitled  to  have  a  disentailing 
assurance  executed  by  the  defendwit  Being 
entitled  to  have  a  disentailing  assurance  executed 
by  the  defendant,  there  can,  to  my  mind,  be  no 
question  but  that  he  has  reasonably  required  him 
to  enter  into  it    He  might  have  joined  the  other 
party  to  the  coveiwit,  the  other  covenantor,  in 
tho  action,  bnt  he  is  content  to  take  it  in  that 
way ;  and,  no  doubt,  as  I  understand  the  Act,  he 
will  get  all  he  wants  if  ho  has  a  disentailing 
assurance  properly  executed  by  Martin  Lambert 
Small,  and  enrolled.    I  do  not  think  it  necessary 
to  make  any  further  remarks  on  the  Fines  and 
Becoveries  Act,  or  any  of  the  sections  which  have 
been  criticised,  except  to  say  that  it  does  seem  to 
mc  that  snch  adecd  as  the  plaintiff  claims  will 
perfect  his  title,  and  is  such  that^e  can  rca^oq- 
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sbly  ask  to  have  executed  I  think,  therefore,  I 
ought  to  declare  that  on  the  true  conBtmction  of 
the  deed  the  plaintiff  is  entitled  to  hare  a  dis- 
entailing assurance  executed  bj  the  defendant, 
and  I  must  refer  it  to  chambers  to  settle  the  form 
of  deed  in  case  the  parties  differ.  The  conrey- 
ancing  costs  must  be  paid  by  the  plaintiff,  but  the 
costs  of  the  action  will  be  paid  by  the  defendant, 
who  has  failed. 

Solicitors  for  the  plaintiffs,  LoveU,  Son,  and 
Piifield,  for  Rawlitia  and  Ratolina,  Wimbome. 

Solicitor  for  the  defendants,  R.  Vhapmau. 


QUEEN'S  BENCH  DIVISION. 

ThitTMUiy,  Nov.  25, 1886. 
(Befbre  Majiistt  and  Smith,  JJ.) 
SiHPSON  c.  Shaw,  (a) 

Praeiice — Mayor's  Court — Removal  of  action  in — 
Fii  to  he  tried  in  Superior  Court — Writ  of  cer- 
tiorari— Borough  and  Local  Gourta  of  Record 
Act  1872—35  ^  36  Viet.  c.  86,  ached.,  r.  12. 

The  Borottgh  and  Local  Courts  of  Record  Act  1872 
in  rule  12  of  the  schedule  (which  hat  been  made 
applieahle  to  the  Mayor's  Court)  enacts  that  no 
actum  entered  in  the  eowrt  ahaU  b^ore  judgment 
be  removed  into  the  Svperior  Court  except  by  learn 
of  a  judge  of  the  Supenor  Court  to  whom  it  shall 
appear  jjjitobe  tried  in  the  Superior  Court. 

A  ptaintiff  brought  his  adion  in  the  Mayor's  Court, 
aUMing  fraud  against  the  defendant,  a  stock' 
broker,  in  reject  of  a  represeiUation  as  to  the 
veUue  of  certain  shares,  and  elaiming  1101.  as 
damages. 

Held,  that  the  action  was  onejU  to  be  tried  in  the 
Superior  Court,  and  the  defendant  wtu  entUled 
to  a  writ  of  certiorari  removing  his  action  into 
the  High  Court. 
This  was  an  application  hy  wa^  of  appeal  from 
Grantham,  J.  at  chambers  refusiuR  to  remove  an 
action  from  the  Mayor's  Court  into  the  High 
Court. 

The  plaintiff  brought  his  action  against  the 
defendcint,  who  was  a  stockbroker,  charging  him 
with  fraud  and  misrepresentation  as  to  the  value 
of  certain  shares,  and  chtimed  llOZ.,  partly  as 
damages  and  partly  as  money  paid. 

The  summons  to  remove  the  action  liad  been 
issued  before  plea. 

By  an  Order  in  Conncil  dated  the  28th  June 
1873.  the  Borongh  and  Local  Courts  of  Record 
Act  1872  is  made  applicable  to  the  Mayor's 
Court. 

By  35  &  36  Vict.  f.  86,  sshedule,  r.  12 : 
No  action  entered  in  the  court  ahall,  before  judg- 
ment, be  remoTod  or  removable  from  the  court  into 
«iy  laperior  oonrt  by  any  writ  or  process,  except  by 
leave  of  a  ind^  of  one  of  the  Superior  Conrta  in  oasee 
which  shall  appear  to  inch  jadge  fit  to  be  tried  in  one  of 
the  Saperior  Coarts,  and  upon  mchterm*  ai  to  pajnunt 
of  costa,  aocnrity  for  debt  and  oosta,  or  such  other  terms 
as  snch  jndge  shall  think  fit. 

Sir  Henry  James.  Q.C.  and  GU'nn  for  the  defen- 
dant.— The  (jnestion  here  is  whether  this  case  is 
fit  to  be  tried  in  the  High  Court.  The  real 
ground  for  refusing  leave  to  remove  a  case  out  of 
the  inferior  court  is  its  triviality.  Here  the 
plaintiff  claims  llOZ.,  partly  in  respect  of  money 
paid  and  partly  in  respect  of  fraud.    It  is  quite 

(a)  Seported     W.  T.  Etekuet,  Esq.,  Barristcr-at-LaT. 


clear  that  if  this  action  had  been  brought  in  the 
Superior  Court,  and  an  application  was  made  to 
remove  it  into  an  inferior  court,  such  application 
would  not  be  granted.  Here  the  case  i»  not  a 
trivial  one,  and  the  defendant  is  entitled  to  a  writ 
of  certiorari : 

Cherry  v.  Endean  and  another,  ML.  T.  Bep.  N.  8. 
763. 

Crlynfor  the  plaintiff. — ^The  defendant  is  not 
entitled  to  a  wnt.  First,  because  this  court  will 
not  interfere  with  the  discretion  exercised  h^  the 
judge  at  chambers;  secondly,  unless  there  are 
strong  gronnda  for  removing  a  case,  the  court 
will  not  grant  liber^  to  do  so :  (Cherry  v.  Endean. 
ubi  sup.)  Next,  the  trial  of  the  action  will  be 
delayed  if  the  action  is  removed,  for  the  pleadingH 
are  closed  and  it  is  set  down  for  triaL 

Glenn  in  reply. 

Makisty,  J. — I  think  this  appeal  ought  to  be 
allowed.  The  action  is  brought  in  the  Lord 
Mayor's  Court  to  recover  llOL,  and  the  third 
count  of  the  decUration  charges  fraud  against 
the  defendant.  The  question  is  whether  this 
court  ought  to  grant  a  writ  of  certiorari  to  remove 
the  case  from  the  Ix)rd  Mayor's  Court.  It  seems 
to  me  that  the  law  of  the  matter  is  clearly  laid 
down  in  the  case  of  Cherry  v.  Endean  (ubi  «up.). 
viz.,  that  the  question  for  the  court  under  rule  12 
is  whether  the  case  is  fit  to  be  tried  in  the  Snperior 
Court.  I  think  under  the  circumstances  ot  this 
case  that  it  is  fit  to  be  tried  in  the  High  Court, 
and  that  this  appeal  riionld  be  allowed. 

Smith,  J. — I  am  of  the  same  opinion.  This  is 
an  action  for  fraud,  and  the  plaintiff  claims  llOf., 
and  the  (question  ia  whether  judicially  we  ought 
to  determine  whether  it  is  fit  to  be  tried  in  the 
Superior  Court.  This  in  an  action  for  tort  in 
which  more  than  101.  is  claimed,  and  actions 
claiming  in  tort  over  101.  may  properly  be  brought 
in  the  High  Conrt.  The  circumstances  of  this 
action  render  it  fitting  that  it  should  be  tried  in 
the  Superior  Court,  ^^^^^  ^^^^^ 

Solicitors  for  the  plaintiff,  HeaR  and  Co. 
Solicitors  (or  the  defendaut,  Slarkaxi'iMeicolft'. 


Friday,  Dec.  17,  1886. 
(Before  Desman  and  Hawuks,  JJ.) 

FOUUERT  AND  GeENO  (apDS.)  V.  APTHOEPE 

(resp.).  (a) 

Revenue — Income  tax— Foreigners  resident  abrooil 
— Trade  carried  on  in  England  through  a  resi- 
dent agent — Liability  of  foreign  prinoipaU  to 
incmne  tax—W  ^  17  Vict.  c.  36,  a.  2~-8clicdtile 
I),  clause  2—0  .j-  6  Vict.  c.  35,  s«.  41,  44. 

The  appellants,  taine  merclianis  and  shippere  of 
Rheims,  in  France,  where  fliey  lived,  ana  where 
their  chie^  o£ice  for  business  ia,  and  who  were 
never  resident  in  England,  are,  and  for  many 
years  have  been,  in  the  habit  of  shipping  aiid 
aending  yearly  to  England  very  conaiderahle 
qiianiities  of  champagne  for  purpoaes  of 
sale  there.  Jin  arrangement,  Mr.  A.  Subinet, 
of  24,  Mark-lane,  LoTidon,  acta  in  EngUtwl 
aa  their  xole  representative  in  the  sale  of  tlteir 
wine  and  ihn  trangaciion  of  their  business, 
receiving  as  an  equivalent  for  Itis  expenses  in 
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retU,  elerkM'  aalarieg,  and  oiherwUe,  and  aa  a  r«- 
muneraiion  for  hit  $ervice$,  a  commis$ion  on  aU 
wtTte  told  by  tke  appellants  in  England.  The 
prtmiset  in  Marh'lane  were  taken  tn  Huhinet'B 
name,  and  he  carries  on  no  bitsineaa  there  except 
tluU  of  tke  appellants*  representative,  and  is  diuy 
asseased  io  and  has  paid  income  tax  on  all  profits 
made  by  him  in  respect  of  his  said  ageneaf.  The 
appeOants'  naanes,  with  Hvhinets  as  iheitr  agent, 
appmr  amongst  the  wine  ni«roAaiito  t»  the  Post- 
^fiee  Directoryt  and  on  oIm  shown  at  the 
&^rle^ne  premises.  Svhaiet,  on  beJudf  of  tke 
<lppeUant9,  emploris  travellers  and  appoints  tub- 
agents,  who  seek  for  orders  for  the  wine  in  various 
pari*  of  England,  aU  orders  being  sought  for  and 
taken  by  him  as  "  agent  for  Pommery  and 
Greno."  The  orders  so  obtained  are  troMsmitted 
to  Subinet  and  forwarded  by  him  to  the  appel- 
lants at  Sheims,  and,  in  response  thereto,  either 
Subinet  supplies  the  wine  ordered  from  a  small 
stock  Itepf  by  the  appellants  at  Mark-lane,  or,  if 
the  order  be  for  a  considerable  quantity,  the 
appellant*  ship  the  vine  direct  to  the  customer. 
AU  goods  are  invoiced  to  the  customer  in  the 
mppouatUs'  names  as  vendors,  and  the  amounts 
Am  in  retpeH  thereof  are  coUected  by  Subinet  at 
Marhlane  on  behalf  of  tke  appellants,  who  keep  a 
haiJang  aeeount  tn  London.  BUls  and  draft* 
are  dravm  payable  to  th*  amellants*  order,  and 
when  received  are  iransmiited  by  HiMnet  to  the 

Extant*  at  Bheim*  for  indtmement.  On 
U  in  payment  by  a  customer  proceedings  are 
in  ike  English  courts  in  the  appeUants* 
names,  and  proof  in  banh^tey  is  made  in  their 
names  against  a  bankrupt  debtor.  Tlie  appeU 
lania  take  aU  gains  and  suffer  all  losses  in  the 
sale  of  any  urine  in  England,  and  Hubinet  has 
no  interest  in  any  such  sale  other  than  his  said 
commission  as  agent.  All  goods  are  shipped  from, 
France  at  the  purchaser's  risk. 
The  Income  Tax  Commissioners  having  confirm^ 
'  the  assessment  to  income  tax  made  upon  the 
appellants  in  the  name  of  their  agent  in  respect  of 
the  jnrojUs  from  their  trade  qf  wine  merchants 
earriea  on  a*  ahmje  mentioned,  the  a^ellants 
ajapeaUd  therefrom  to  the  Queen**  Bawt  Divi- 
sion, and  contended  that,  as  their  agent  had  paid 
income  tax  on  all  profits  made  by  him,  and  a$ 
they  only  sol4  wine  through  him  as  agent  in 
England,  they  were  not  2£abl«  to  be  taxed;  and, 
further,  that  the  profits  were  made  in  France,  ahd 
not  in  England;  andtkatrHn  any  ease,  theprofUs 
arieingfrom  the  orders  executed  from  the  stock  of 
urine  in  France  were  made  there,  and  were  not 
taxable  here  ;  but  ii  was 
Hdd  by  Denman  and  Hawkins,  JJ.  {dismissing  the 
appeal),  (1)  that  it  was  dear,  on  the  facts  stated, 
thai  the  appellants  carried  on  a  trade  within  the 
United  Kingdom,  •»  the  profits  from  which  th^ 
were  Ut^le  to  assessment  to  income  tax  under 
lAedtdeD  of  17  Viet.  e.S4.;  and  (2)  that 
thai  liabUity  extended  not  only  to  the  profits  upon 
the  orders  executed  by  their  agent  from  the  stode 
of  wine  kept  in  Mark-lane,  biU  also  to  the  profits 
accruing  fromthe  orders  executed  by  tlie  appellant* 
from  their  stock  of  wirie  at  Rhetma  direct  to  tlie 
eusiomers  in  England. 
Tiscfaler  and  Co,  v.  Apthorpe  (52  L.  T.  Rep. 
N.  8. 84)  hdd  in  point  in  favonr  qf  Vie  rMpon- 
dent. 

Erichsenr.  Laat  (8  Q.  B.  Div.  44 ;  51 L.  J.  86,  Q.  B.) 
and  Sally  r.  The  Attornej-Uoocral  (ii  L.  T.  Rep. 
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N.  8.  439;  h  H.  ^  N,  711;  2a L.  1. Em.) 
diseuseed. 

Case  stated  under  43  A  44  Yiot.  c.  19,  s.  59, 1^ 
the  Commissioners  for  the  general  purposes  of 
the  Income  Tar  Arts  for  the  city  of  London,  for 
the  opinion  of  the  Qneen's  Bench  Division  of  the 
High  Gonrt  of  Justice. 

Messrs.  Pommery  and  Greno  appealed  against 
an  assessment  of  60007.,  under  scnedule  D.  to  the 
Act,  16  &  17  Vict.  c.  34,  for  the  year  ending  the 
5th  April  ISSTt,  made  upon  them  in  the  name  of 
their  agent  Mr.  A.  Habinet,  under  the  following 
circumstancee : — ' 

1.  By  the  16  &  17  Vict.  c.  34,  duties  on  profits 
are  to  be  deemed  to  be  granted  and  made  pay- 
able yearly  for  or  in  respect  of  the  several  pro- 
perties, proBta.  and  gains  respectively  described 
in  the  several  schedules  contained  in  the  Act,  and 
marked  respectively  A,  B.  G,  D»  and  E,  and  to  bo 
charged  under  such  respective  Bohedoles,  that  is 
to  say  {inter alia): 

Schedule  D : 

And  for  and  in  respoot  of  the  annual  profits  or  gainn 
arising  or  accrnin?  to  any  person  vhatsoever,  whether 
a  anbject  of  H«r  MajeBtv  or  not,  although  non'reeident 
within  the  United  Kingdom,  from  any  property  whatso- 
ever In  the  United  Kingdom,  or  any  profession,  trade, 
employment,  or  vocation  exeroised  within  the  United 
Kingdom,  and  to  be  charged  for  every  20t.  of  the  eimiul 
amount  <»  mcii  profits  eod  gains. 

2.  By  the  5  &  6  Vict.  o.  35.  s.  41,  it  is  enacted 
that. 

Any  person  not  resident  in  Oreat  Britain,  whether  a 
sabjeot  of  Her  Majesty  or  not,  shall  be  chargeable  in 
the  name  of  such  trustee,  guardian,  totm,  onzator,  or 
oommittee,  or  of  any  factor,  agent,  or  receiver  having 
the  receipt  of  any  profits  or  gaina  arising  as  herein  men- 
tioned and  belonging  to  snob  person,  in  the  like  manner 
and  to  the  like  unonnt  as  would  be  charged  if  such 
ponon  were  niident  in  Oreat  Britain  ud  in  the  actual 
receipt  thereof;  and  every  suoh  trustee,  guardian, 
tutor,  curator,  committee,  factor,  agent,  or  receiver 
shall  be  answerable  for  the  doing  of  all  such  aota, 
matters,  and  things  as  shall  be  reqoized  to  be  done  bv 
virtue  ta  this  Act  in  order  to  the  aesosaifig  of  any  auidi 
person  to  the  duties  granted  by  this  Aot  and  paying  the 
same. 

3.  By  sect.  44  of  the  last-named  Act  it  is 
enacted  that. 

Where  any  person,  being  tautee,  agent,  factor,  or 
receiver,  guardian,  tutor,  curator,  or  committee  at  or 
for  any  business,  shall  be  assessed  under  this  Act  in 
respect  of  suoh  pereon,  or  where  any  ohamberlain, 
treasorer,  oltrk,  or  other  ofBoor  of  anv  corporation,  com- 
pany, frateraitv,  or  sodetj  shall  be  so  aasessed  in 
respeot  of  auon  oorpontion,  company,  fratemilj,  or 
society  as  aforesaid,  it  shall  be  lawful  for  every  such 
person  who  shall  be  so  assessed,  by  and  outof  the  money 
which  shall  come  to  hia  hands  as  suoh  trustee,  agent, 
factor,  or  receiver,  guardian,  tutor,  committee,  or 
curator  aa  aforesaid,  or  as  suoh  chamberlain,  treasurer, 
clerk,  or  other  officer,  to  retain  ao  much  and  luoh  part 
thereof  from  time  to  time  as  shiUl  be  anffloient  to  pay 
such  assessment,  and  every  such  trustee,  agent,  factor, 
or  receiver,  guardian,  tutor,  committee,  or  curator, 
chamberlain,  treasurer,  clerk,  or  other  officer  shall  bo 
and  is  hereby  indemnified  agaiiwt  everypereon,  ootpora- 
tion,  company,  fraternity,  or  society  whatsoever  for  all 
payments  which  he  ehall  make  in  para  nan  oe  and  by 
virtue  of  this  Act. 

4.  The  appellants,  Messrs.  Pommery  and  Greno. 
are  wine  merchants  and  ship^rs,  with  a  chief 
office  for  business  at  Rheims  in  the  Republic  of 
France,  where  they  reside.  The  appelUnts  were 
never  resident  in  England. 

5.  The  appellants  are  in  the  habit  of  shipping 
and  sending  over  rhampt^e  to  >Engtandj  for 
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purposes  of  sale.  The  yearly  quantity  of  vine 
so  shipped  and  sent  over  is  very  considerable, 
and  the  transactions  extend  over  many  years. 

6.  The  appelloDts  have  mat^e  arrangements 
with  Mr.  A.  Hnbinet,  under  which  he  acta  in 
England  aa  the  sole  representative  of  the  appel- 
lants in  the  sale  of  their  wine  and  the  transaction 
of  their  bnainess,  receiving  aa  an  equivalent  for 
his  expenses  in  rent,  clerks'  salwies,  and  other- 
uriset  and  as  remnneration  for  his  sOTvicea,  a 
oommission  oa  all  mnes  sold  the  appelluits 
in  Snfifluid. 

'  7.  V.  Hubinet*a  place  of  business  is  at  No.  24, 
Mark-lane,  in  the  city  d  Ijondon,  which  premises 
.am  taken  in  his  own  name.  He  carries  on  no 
other  bnsinesB  than_  that  of  the  appellants' 
representative.  He  is  duly  assessed  upon  all 
profits  made  by  him  in  respect  of  his  agency  as 
representative  of  the  appellants,  and  has  paid 
tax  thereon.  The  appelluits*  names  have  been 
inserted  amongst  the  London  wine  merchants  in 
the  London  Directory  by  M.  Hnbinet,  coupled, 
howevRr,  with  that  ot  M.  Hubinet  as  agent.  The 
a^jpellants'  names  are  shown  on  the  premises, 
with  21.  Hubinet  as  agent. 

8.  K.  Hnbinet,  on  behalf  of  the  appellants, 
.onploys  trKveliers  and  appoints  sub-a^lents,  who 
se«  for  orders  for  the  iqipellaiits*  wine  in  various 
parts  of  Ung^nd.  All  orders  are  sought  and 
taken  by  him  as  "  agent  for  Pommer}'  and  Greno." 
The  orders  wbm  so  obtained  are  transmitted  to 
H.  Hubinet  at  24,  Matk-lane,  aforesaid,  and  are 
forwarded  by  him  direct  to  the  ai^lhmts*  office 
at  Bheims. 

9.  In  response  to  tho  orders  so  received,  either 
3L.  Hubincfi  supplies  the  wine  from  the  appel- 
lants' smaller  stock  of  wine  in  England  herein- 
after mentioned,  or,  if  the  order  be  for  a 
considerable  quantity,  the  appellants  ship  the 
wine  direct  to  the  customer.  The  goods  are 
invoiced  to  the  customer  in  the  appellants*  own 
name  as  vendors. 

10.  The  amount  dae  in  respect  of  the  wine  so 
sold  is  celleoted  by  M.  Hnbinet  at  No.  24,  Mark- 
lane  aforesaid,  on  behalf  of  the  appellants.  The 
nppell&tits  keep  a  banking  account  m  London. 

11.  Bills  and  drafts  are  drawn  payable  to  the 
order  of  the  appellants.  When  received  th^  are 
transmitted  by  M.  Hubinet  to  the  appellants  at 
Bheims  for  indorsement. 

12.  In  case  of  default  in  payment  by  anv 
customer,  proceedings  are  taken  in  tho  Lnglisn 
courts  in  the  name  of  the  appellants,  and  proof 
in  bankruptcy  is  made  in  their  name  again^it  a 
bankrupt  debtor.  The  appellants  take  all  gains 
and  snner  all  losses  accrued  in  the  sale  of  any 
.wine  in  England,  and  M.  Hubinet  has  no  interest 
in  any  such  sale  other  than  his  agent's  com- 
mission on  each  transaction. 

13.  Tho  terms  on  sale  are,  that  all  goods  are 
shipped  from  Franco  at  tho  purchaser's  risk. 

14.  The  appellants  keep  a  large  stock  of  wine 
in  France  specially  for  sale  in  Great  Britain,  and 
a  small  stock  of  wine  belonging  to  the  appellants 
is  also  kept  at  No.  24,  Alark-lane,  from  which 
smaller  orders  are  executed. 

15.  On  the  above  facts  it  was  contended,  nn 
behalf  of  the  ajipellanti;,  that,  as  M.  Hubinet  had 
pud  income  tax  on  all  profits  made  by  him,  and 
as  the  appellants  only  sold  wine  through  biin  as 
agent  in  England,  they  were  not  liable  to  I»c 
assessed  to  income  tns  ;  and  further,  that  the  I 


profits  were  made  in  France  and  not  ta  Xng^and, 
and,  in  any  case,  that  if  the  orders  were  executed 
from  the  stock  of  wine  in  France  the  profits 
made  thereon  were  nfit  taxable,  and  they  cuimed 
tbaA,  on  these  grocmds,  the  assessment  should  be^ 
discharged. 

16.  The  commissioners  were  of  opinion  that  the- 
appeal  onght  not  to  be  allowed,  and  derided 
accordingly. 

17.  llieai^Uants,  immediately  after  tbedater- 
mioBtion  of  the  said  appeal,  expressed  their  dis- 
satisfiujtion  with  the  same,  as  otmg  erroneoos  ia 
point  of  law,  and  dnly  required  the  commissioiiers 
to  state  and  sign  a  case  for  the  opinioB  o(  the- 
Hi^b  Court  of  Jnsfcme  under  43  &  44  Vict,  c  19, 
which  we  have  steted  and  do  sign  accordingly. 

Th-;  questions  for  the  opinum  of  the  court  are: 
(a)  Wliether,  on  tix  above  facts,  a  trade,  era|doy* 
ment,  or  vocation  is  exercised  within  tho  TJnited 
Kingikm  which  renders  the  appellants  liable  to 
be  assessed  for  duties  on  prmerty  under  schedule 
Dof  lti&17Vict.  C.34P 

And  in  case  tbe  court  should  be  of  <^nion  that 
such  a  trade,  employment,  or  vocation  is  exercised, 
then  :  (6)  Whether  the  appellants  are  liable  to  be 
assessed  in  respect  of  the  profits  or  gains  arising 
or  accruing  to  them  from  such  of  tlw  orders  taken 
by  M.  Hubmet  as  are  executed  from  the  a|qidhuits* 
stock  of  wine  in  France  P  . 

If  the  opimon  of  the  comt  be  in  the  affinmtive 
on  both  of  the  above  qoestioiis,  the  aneasmmt  on 
the  appellants  is  to  stand,  and  if  in  the  negprtive 
on  botn  the  above  cmestionB,  the  same  is  to  bft 
absolntel^  discharged;  bat  if  the  opinion  of  the 
court  be  in  the  aflirmative  on  the  first,  and  in  the 
negative  on  the  second  of  the  above  questions,  the 
case  is  to  be  remitted  to  the  Commissioners  for 
the  City  of  London  for  their  decision  as  to  tho 
amount  of  the  assessment  in  respect  of  the  profits 
or  gains  arising  or  accruing  to  the  appellants  from 
such  of  the  orders  taken  by  M.  Hubinet  as  are 
executed  from  the  appellants'  stock  of  wine  in  the 
United  Kingdom. 

J.  G.  HrsBASD,  Thoxas  Hasut,  Geo.  H. 
Chabibf.bs,  Commissioners  of  Income 
Tax  for  the  City  of  London. 
The  Guildhall  Buildings.  10th  June  1886. 

PoUard  (with  whom  was  Smaet  Spencer),  for  the 
appellants,  contended  that  the  appellants  were  not 
liable  to  income  tax,  as  they  carried  on  no  trade  in 
England,  but  only  in  France,  where  their  chief 
office  of  business  or  place  of  trading  was,  at 
Bheims;  that  all  their  profits  were  made  there, 
and  none  in  England,  nor  was  there  any  person  in 
receipt  of  taxable  profits  in  England,  nor  any- 
one thero  whom  the  court  could  hold  to  be  a 
factor,  who  could  be  charged  to  the  tax.  More- 
over, the  appellants  were  not  only  wine  mercbuits 
bnt  wine  {^rowers  and  manufacturers  also,  all  of 
which  busmesses  were  carried  on  in  France^  and 
there  were  various  items  fif  expmditure  and 
losses  in  each  of  those  different  businesses  which 
ought  to  l>e  taken  into  account  and  set  ofT 
against  their  profits  as  wine  merchants.  And. 
lastly,  that  if  assessable  to  the  tax  at  alt,  it  could 
only  be  in  respect  of  profits  arising  from  the 
orders  executed  by  their  agent  from  tho  stock  of 
wine  kept  in  Mark-lane.  He  distinguished  tho 
cases  of  Tifchlcr  and  Co.  v.  Apthorpa  {52  L.  T. 
Bep.  X.  S.  H14)  and  Erkhsm  v.  ia»f  (8  Q.  B.  Div.- 
I  H4:  :A  L.  J.  80,  Q.  B.);  and  cited  SiOlirf.  Thf 
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AMonuy  -  General  in  the  Exchequer  Chamber 
<2  L.T.Bep.N.  8.439;  5  H.&K711;  29  L.J. 
464,  Ex.)  as  a  decisioa  in  support  of  the  appellantB* 
case. 

Sir  E.  Clarke  (SoUcitor-GJeneral)  (with  whom 
were  Sir  R.  Webster  (Attorney- General)  and  E.  V. 
Dieeif)  contra,  for  the  respondent,  was  desired  hy 
the  Court  to  confine  his  ar^ment  to  the  point 
whether  there  was  any  distinction  between  the 
profits  on  the  orders  executed  from  the  Mark- 
uoe  stock  md  those  executed  from  Bbeims  direct 
to  the  customers  in  England.  He  accordingly 
contended  that  there  was  no  substantial  distioc- 
tkm  between  them.  All  ordeni,  wheresoever 
•executed,  were  taken  by  the  appellants*  agent  in 
London,  aad  whether  the  wine  was  supplied  from 
ICark-Iace  or  from  Rhcims  it  was  all  one  and  the 
same  business,  and  tho  profits  from  both  arose 
from  English  orders,  delivered  and  paid  for  in 
Sn^aaA.   [He  was  here  stopped.] 

Deniux,  J. — ^The  appellants,  Hessra.  Pommeiy 
«nd  Greno,  wine  merchants  and  shippers  of 
Rheims,  in  France,  complain  of  having  been 
assessed  to  the  income  tax  under  schedule  B,  in 
reBgect  of  their  trade  as  wine  merchants  carried 
«a  m  England.  The  first  objection  taken  by 
Mr.  FoUard  on  their  behalf,  viz.,  that  thoy  appear 
as  appellants,  and  which  assumes  therefore  that 
tliey  were  improperly  Assessed  in  their  own  name 
directly,  instead  of  in  the  proper  form  through 
thm.T  agent  in  this  country  and  in  his  name  as 
prorided  by  the  Act,  fails,  because,  as  is  stated  in 
the  ease,  the  assessment  was  made  on  the  appel- 
lants in  the  name  of  their  agent  in  London,  M. 
Hnbinet,  and  it  comes  within  sect.  41  of  the  5  &  6 
Vict.  c.  35,  which  enacts  :  ["Hie  learned  Jndge 
read  sects.  41  and  44  of  the  Act,  as  set  forth 
m  the  case,  and  then  proceeded  as  follows  :] 
There  is  thus  complete  machinery  provided  by 
the  Act  of  I^liament,  th\t  persons  residing 
abroad,  as  the  appellants  do,  should  he  assessed 
thxtn^fa  their  agents  in  cases  where  they  carry 
<mbasincs8  in  this  country  so  as  to  be  assessable 
here,  and  that  the  i^nts  should  have  the  right 
to  retain  moneys  coming  to  their  bands  on 
account  of  their  principals.in  order  that  the  claims 
■of  the  revenue  may  bo  satisfied.  The  whole 
<]uestion.  therefore,  or  rather  the  two  questions 
in  this  case  really  are,  not  wlietber  there  has 
been  a  proper  assessment  here  in  point  of  form  ; 
but,  in  the  first  place,  whether  these  appellants 
are  assessable  in  this  country  and  so  nave  the 
right  to  appeal ;  and  then,  secondly,  a  subsidiary 
question,  whether  they  arc  assessable  in  respect 
of  certain  portions  of  their  business  which  are 
described  in  the  ease.  The  way  in  which  the 
bn^ness  is  carried  on  is  descrilied  in  the  case 
with  Bifficient  clearness  to  enable  ns  to 
thorongbly  understand  bow  and  what  it  is.  It 
is  there  stated  that  Messrs.  Pommery  and  Greno 
are  wine  merchants,  &c.  [Tho  learned  Judge 
read  the  case  to  the  end  of  paragraph  9.]  All 
that  is,  it  appears  to  me,  business  done  by  tho 
appellants  through  their  agent  in  England  for 
rhe  pnr]>oflo  of  obtaining  orders  here,  which  are 
the  initiative  of  the  contracts  for  the  supply  of 
wiue  by  the  appellants  to  persons  in  various  parts 
of  the  kingdom  who  desire  to  have  the  appel- 
lants* champagne.  All  the  orders  are  sought 
and  taken  by  M.  Hnbinet  as  "  agent  for  Pom- 
mery and  6reno>"  and  the  orders  when  obtained 
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are  transmitted  to  him  and  then  forwarded  by 
him  to  the  appellants  at  Rheimd,  in  order  that 
they  may,  if  necessary,  ship  the  wiue  required 
direct  to  the  customers  in  England ;  or,  that  M. 
Hubinet,  if  he  has  a  sufficiently  large  stock  njiaa 
the  premises  in  Mark-lane,  may  supply  them  with 
the  wine  direct  therefrom.  So  that,  whether  the 
wine  comes  from  the  large  stock  in  France  or 
the  small  stock  in  London,  it  still  all  comes  in 
response  to  the  orders  from  customers  in  England 
which  are  passed  through  M.  Hubinet's  hands 
and  forwaraed  by  him  to  the  appellants,  and  thus, 
in  tho  result,  the  wines  come  to  the  customers  in 
England  either  by  shipment  from  the  appellants* 
stores  and  cellars  abroad,  or  from  their  smaller 
stock  in  the  cellars  in  Mark-lane.  That  smaller 
stock,  mentioned  in  paragraph  9,  is  afterwards 
referred  to  in  paragraph  14,  which  I  will  read  at 
once.  [nieleameoJodgereadit.]  Now  the  word 
"  small  "  here  is  a  relative  term  and  a  question 
of  degree,  and  what  the  appellants  may  call  a 
"small"  stock  may  be  what  other  persons  would 
call  a  largo  one.  The  total  amount  of  wine  s^t 
over  to  England,  however,  must  be  very  large, 
inasmuch  as  the  assessment  is  on  the  sum  of 
6000i.,  which  indicates  a  very  large  business 
being  carried  on  in  this  country.  [The  learned 
Judge  read  paragraphs  10  to  13,  and  then 
proceeded :]  iiow,  to  imagine  for  a  moment 
that,  from  the  statement  in  paragraph  11,  wo  are 
to  Buppone  that  no  bank-notes  or  cash  ever  pass 
through  M.  Hubinet's  hands  into  the  appellants* 
banking  account  mentioned  in  paragraph  10,  would 
really  be  to  impute  to  the  three  gentlemen,  the 
Commissioners  of  Income  Tax,  who  state  this  case, 
and  who  are  persons  well  qualified  to  decide  such 
a  matter,  the  putting  their  names  to  an  idle  and 
nseless  statement ;  whereas  these  statements  arc, 
and  must  bo  taken  to  be,  the  statements  of  businesB 
men  disonsBing  and  dealing  with  a  business 
matter,  and  looked  at  in  that  light,  it  cannot  for 
a  moment  be  doubted  that  large,  or  at  all  events 
some  considerable,  sums  are  paid  in  cash  and 
notes  collected  by  M.  Hubinet  at  Mark-lane,  and 
paid  in  by  him  to  the  appellants'  bank  in  Loudon. 
The  fact  that  the  "bills  and  drafts  payable  to  tho 
order  of  the  appellants"  are  transmitted  by 
M.  Hubinet  to  the  appellants  at  Rheims  for  in- 
dorsement docs  not  at  all  prove  that  they  do 
not  come  to  London  for  payment,  and  I  should 
say  that  in  all  probability  they  do  so  come ;  bnt 
at  all  events  they  are  the  profits  and  the  payments 
derived  from  Lnglisb  customers  ordering  wines 
and  having  them  delivered  in  England  upon 
orders  obtained  in  England.  That  is  the  case  as 
stated  by  the  Commissioners  of  Income  Tax,  and 
upon  tmit  case  Mr.  Pollard  has  contended  on 
behalf  of  the  appellants  that  there  is  no  evidence 
of  their  carrying  on  a  trade  in  this  country,  and 
he  has  based  his  contention  upon  several  grounds. 
One  ground  is,  that  their  trade  is  in  substanwi 
carried  on  in  France,  and  that  there  can  only  bo 
one  "  head-quarters,"  as  it  were,  at  which  trade  is 
carried  on,  and  that  inasmuch  as,  in  ascertaining 
the  amount  of  profits,  a  great  deal  of  expenditure 
and  a  great  many  items  have  to  be  considered, 
which  are  wholly  items  of  the  business  in  France, 
therefore  it  is  impossible  that  the  Legislature 
shonld  have  intended  to  hit  a  trade  which  ir 
carried  on  in  two  countries,  in  this  sense,  that 
you  must  look  to  one  or  the  other  only  as  the 
place  in  which  the  trade  is  carried,  on,  and  that 
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thore  alone  tha  parfrjr  carrying  it  on  is  to  be 
aBBessable.  Now  I  do  not  at  all  assent  Lo  that 
vieir.  It  appears  to  me  that,  if  the  appellants 
choose  to  keep  such  an  establishment  as  that 
which  is  stated  in  the  case,  working  throngh  an 
a^ent  here  in  England  who  obtains  orders  in 
England,  and  tberebj^'  canses  goods  to  come  over 
to  England  to  English  castomers,  and  throngh 
whose  nands  the  moneys  in  payment  for  the  goods 
pass,  and  through  whom  all  such  arrangements  as 
those  stated  in  the  case  are  made,  then  that  is 
carrying  on  a  trade  in  England,  and  that,  even 
though  the  appellants  may  carry  ou  a  verr  much 
lai^r  trade  aoroad  of  which  this  trade  in  England 
is  as  it  were  in  one  sense  a  branch  or  a  part  onlyi 
there  is  nothing  in  the  Income  Tax  Acts  to  prerent 
this  latter  trade  or  branch  from  being  a  trade 
carried  on  by  the  appellants  in  this  country.  It 
may  be  that  there  may  be  some  difficulty  in  some 
respects  with  regard  to  the  manner  of  oalcnlating 
the  amount  of  expenditure  to  be  put  against  the 
profits — whether  it  would  be  the  proper  course  to 
look  at  the  goods  sent  over  to  England,  and  then 
to  consider  what  profit  they  make,  putting  a  fair 
valnation  upon  tnem  as  they  arrived,  and  as  the 
money  is  transmitted;  or  whether  it  would  be 
necessary  in  such  a  case  to  look  more  minutely  into 
the  profits  and  losses  upon  the  whole  trade  earned 
on  partly  in  France  and  partly  in  Ei^land.  I  do 
not  thinlc  it  at  all  necessary  to  decide  that  ques- 
tion at  this  stage  of  the  case.  That  is  a  matter  of 
qwmtum  for  the  consideration  of  persons  skilled 
in  dealing  with  such  matters  as  assessments  of 
the  profits  of  trade.  We  have  nothing,  I  think, 
to  do  with  that  here.  What  we  have  to  decide 
iSt  is  there  a  trade  carried  on  in  this  country 
within  the  meaning  of  the  Income  Tax  Acts  P  I 
think  there  is,  and  upon  this  simple  ground :  that 
there  are  orders  obtained  in  this  country,  the 
appellants'  names  are  up  over  the  door  of  the 
office  in  Mark-lane,  an  agent  is  there  at  work  for 
them,  the  money  i)assing  through  his  hands,  the 
drafts  and  bills  going  over  to  France  for  indorse- 
ment only,  a  banking  account  kept  in  this  country, 
and  the  goods  delivered  in  this  country  to  the 
customers  out  of  whom  the  profits  are  made.  It 
seems  to  me  that  that  is  enough  to  bring  this  case 
within  the  statute.  Mr.  Pollard  relied  upon  three 
cases ;  but  he  (mlj  partly  relied  upon  tJbem,  and 
referred  to  them  cmefly  for  the  purpose  of  dis- 
tinguishing them  from  the  present  case.  I  say  at 
once  frankly  that,  with  regard  to  the  first  two 
cases  which  he  cited  {TiaehMrand  Go.  v.  Apthorpe 
and  Ericheen  v.  Latt  (ubi  sup.),  I  think  there 
were,  in  each  of  them,  certain  ciicumstancos 
which  are  more  conclusive,  if  possible,  in 
favour  of  the  Crown  than  the  circumstances  of 
the  present  case.  There  were  things  done  in 
those  twn  cases  which  are  not  stated  to  have  been 
done  in  the  present  case ;  and  there  were  different 
circumstances  in  them  perhaps  which  are  obvi- 
oosly  conclusive  at  first  s^ht.  vBat,  as  regards 
the  wst  case  cited  by  him  (SvUy  v.  The  Attorney- 
General  (uhi  sup.),  it  appears  to  me  that,  saving 
one  expression  used  by  Cockbnm,  C.J.,  tii>on 
which,  however,  he  did  not  base  his  decision,  viz., 
that  a  trade  should  be  considered  as  carried  on 
in  one  place,  there  is  nothing  in  that  case  which 
militates  at  all  against  oar  decision  in  the  present 
case,  but,  on  the  contrary,  there  are  expressions 
which  are  very  stron^^  in  support  of  it ;  and  one 
»nch  expression  I  noticed  when  Mr.  Pollard  read 
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the  judgment  to  us,  where  Cockbnm,  CJ^.  said 
that  "  a  man  exercises  his  trade  where  his 
profits  come  home  to  him,"  which  does  not 
mean  the  place  where  he  happens  to  reside,  but 
the  place  where  he  gets  the  money.  Now,  in  the 
present  case,  there  is  ample  evidence  that  the 
appellants  get  the  mouey  in  London  into  the 
hands  of  their  agent,  who  is  there  to  receive  it. 
And  in  Sully's  case  again,  the  point  upon  which 
the  court  decided  a^inst  the  assessment  was, 
that  the  mere  fact  of  a  man's  buying  goods  for 
the  purposes  of  trade,  or  becoming  a  customer  in 
this. country  for  the  goods  with  wnich  he  carries 
on  his  trade  abroad,  and  which  ^ooda  he  sells 
abroad,  does  not  constitute  a  carrying  on  a  trade 
in  the  country  where  he  buys  the  goods.  But 
that  is  a  very  different  propositioii  from  holding' 
that  a  person  does  not  carry  on  a  trade  in  the 
place  where  he  obtains  his  orders,  where  he  sells, 
and  where  be  delivers  the  goods  ordered,  and 
whence  the  money  comes  which  is  paid  for  them. 
On  the  contrary,  I  chink  that,  applying  the  prin- 
ciple of  that  case  to  the  present  one,  it  becomes 
rather  an  authority  the  other  way,  and  supports 
the  view  that  I  take  of  the  case  now  before  us. 
Upon  the  whole,  therefore,  I  think  it  is  reason- 
ably clear  that  the  appellant's  trade  is  c»rried  on 
in  this  country,  llien,  as  to  the  distinction 
urged  by  Mr.  Pollard  between  the  profits^  in 
the  case  of  the  orders  executed  by  M.  Hnlnnet 
from  the  appellants*  stock  in  Sbrk-lane  and  those 
arisiug  from  the  orders  executed  by  them  from 
their  cellars  at  Bheims  direct  to  the  English 
customers,  I  did  for  a  moment  think  there  might  be 
a  distinction  between  the  cases  in  which  the  gooda 
never  pass  throngh  the  agent  in  London,  and  are 
never  stored  in  London,  but  where  they  are 
delivered  on  board  the  purchasers*  ships  abroad 
and  transmitted  direct  to  them  in  England,  and 
the  other  cases  above  mentioned.  But,  on  better 
consideration,  I  am  convinced  that  there  is  no 
real  distinction  to  be  drawn  between  them.  In 
both  cases  the  order  is  given  through  the  London 
agent,  who  transmits  it  to  his  principals  abroad  ; 
the  money  comes  into  the  agent's  hands  either  in 
the  shape  of  notes  or  drafts,  or  bills,  or  cash.  In 
that  case,  and  also  from  all  that  appears  from  the 
statements  in  the  cas^  the  money  gets  into  the 
appellants'  bank  in  this  country,  and  the  goods 
are  delivered  in  this  country.  Substantially, 
therefore,  the  profits  are  made  in  this  conntry, 
and  a  considerable  business  is  practically  carried 
on  in  this  country  in  respect  or  which  income  tax 
is  payable.  I  think  the  commissioners  were  right 
in  their  view,  and  that  this  appeal  diould  be  dis- 
missed. 

Hawkins,  J. — I  am  of  the  same  opinion.  The 
first  question  submitted  to  us  is,  whether  or  not, 
on  the  facts  stated,  a  "  trade,  employment,  or  voca- 
tion "  is  carried  on  within  the  United  Kingdom, 
which  render  the' appellants  liable  to  be  assessed 
to  duties  on  profits  under  schedule  D  of  the 
statute  IS  &  17  V  iot.  c.  34.  I  am  clearly  of  opinion 
that  snch  a  trade  is  carried  on  here.  The  appellants 
are  manu&ctnrers  of  champagne  abroad,  and  they 
produce  and  keep  a  large  stock  of  that  wine  at 
their  manufactory  abroad,  but  it  is  a  stock  which 
is  held  by  them  for  the  purpose  of  supplying^ 
different  customers  who  may  be  desirous  of  being 
supplied  with  their  wine  in  all  parts  prabably  of 
the  world.  They  have  established  an  agency  in 
London;  they  have  an  office  in  London;  their 
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umea  and  also  tbe  name  of  their  agent  are  over 
the  office  there;  they  keep  a  banking  account 
in  London,  and  their  names  are  in  the  London 
Directoiy,  where  they  are  described,  with  the 
name  also  of  their  atfent,  as  "wine  merchants." 
Their  agent  in  London  receives  as  many  orders 
for  the  wine  as  he  can  get.   It  is  not  to  be  aap- 
pce^  of  conrse,  that  they  would  keep  as  large  a 
stock  of  wine  in  London  as  they  keep  abroad,  but 
when  the  agent  has  a  sufficient  stock  of  wine  in 
the  London  cellars  and  is  able  to  supply  wine 
thraefrom  to  the  customers  who  order  it,  he 
supplies  the  wine  to  them  from  these  cellars; 
when  there  is  not  enough  wine  in  stock  in  Xjondon, 
or  when  the  orders  are  so  large  that  they  cannot 
be  executed  without  draining  the  London  cellars, 
he  sends  the  orders  over  to  the  stores  of  the 
sppellants,  his  employers  abroad,  for  the  purpose 
01  the  orders  being  executed.    The  wine  is  then 
shimied  by  the  appellants  direct  to  the  customers 
in  £Dgland,  and  alter  it  has  been  received  by  the 
cmtomers  then,  then  comes  the  time  of  payment. 
IDiis  payment  is  made  in  Tarious  ways;  it  is  made 
bf  payment  in  cash,  by  payment  hy  notes,  and  in 
some  instances  by  payment  in  drafts  or  bills.  It 
is  the  dnty  of  the  agent,  U.  Hubinet,  to  collect 
and  receive  all  these  moneys  on  behalf  of  the 
npellantSt  who  keep  a  banking  account  in 
UKtdsmt  and  to  transmit  all  bilb  and  drafts, 
when  received  by  him,  to  the  appellants  at  Rheims 
for  indorsement  by  them.   Alt  this  is  expressly 
found  by  the  10th  and  11th  paragraphs  of  the  case. 
But  the   bills  and  drafts  as  received  by  M. 
Hubinet  are  accepted  by  him,  upon  the  authority 
dearly  of  his  principals,  as  payment,  unless  indeed 
they  should  be  dishonoured  when  they  come  to 
maturity,  and  they  are  recognised  and  treated 
IB  payment  by  the  appellants ;  because  otherwise 
ibey  would  not  indorse  them  when  transmitted 
to  thoBi  by  thmr  agent.   I  could  not  help,  during 
the  coarse  oi  the  ailment,  patting  to  mysdf 
this  qnestioo :  What  would  be  said  u,  instead  of 
pa^ng  for  such  portions  of  the  goods  as  were 
pail  for  by  bills  or  drafts,  they  had  been  pud 
for  by  notes  of  the  Bank  of  France,  whicn  of 
eooTBe  are  not  current  in  this  realm,  and  which 
before  cash  could  be  obtained  for  them  would 
have  to  be  sent  over  to  Paris  for  the  purpose  of 
bei^g  cashed?   Would  any  human  being  say,  if 
these  goods  had  been  paid  for  partly  in  gold,  partly 
in  English  notes,  and  partly  in  notes  of  the 
Bank  of  France,  that  in  dealing  with  the  ques- 
tion of  profits,  payment  made  in  notes  of  the 
Bank  of  France  could  not  be  taken  into  con- 
udention  at  all,  but  that  such  consideration 
mut  be  confined  to  the  paraient  made  in  gold 
ind  English  bank-notes  r  It  appean  to  me  to 
be  revolting  to  one's  common  sense  to  imagine 
that  anybody  conld  be  found  to  say  ^tat  a  pay* 
meat  nude  in  the  way  Uwt  I  have  sug^sted 
would  not  be  a  perfectly  good  payment  u  it  was 
woepted  as  such  by  M.  Hnbmet  on  behalf  of 
Us  emph^ers.   That  being  the  case,  I  cannot 
conceive  where  the  profits  are  earned  unless  they 
»re  earned  in  this  oonntry.   The   orders  are 
Kiven  here,  the  wine  is  supplied  here  to  English 
customers,  and  is  paid  for  by  English  customers 
to  the  gentleman  appointed  by  the  appellants 
to  receive  that  money  in  England.   If  the  profits 
•re  not  earned  here,  where  are  they  earned? 
Not  in  France  certainly,  for  there  is  no  sale  of 
goods  there ;  there  is  no  receipt  of  money  there, 
ToL  LTI.  V.  8.,  14S6. 
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except  such  as  is  transmitted  for  the  purpose  of 
indorsement,  or  transmitted  through  the  bank 
after  payment  has  been  received  in  Englandi 
There  is  clearly  no  profit  earned,  save  the  profit 
that  is  earned  absolutely  andentirely  in  England, 
in  respect  of  the  goods  ordered  in  England, 
delivered  in  England,  and  paid  for  in  England  b^ 
English  customers.  Clearly,  therefore,  there  is 
the  carrying  on  of  a  business  in  London,  and  the 
profits  are  earned  by  that  business  so  carried  on ; 
and  those  profits,  arising  from  the  carrying  on  of 
tbat  bosiness,  are  in  my  judgment  very  properly 
assessable.  The  case  cannot  be  put  more  con- 
cisely than  in  the  language  which  I  find  used  by 
the  present  Master  of  the  Bolls,  Lord  Esher, 
then  Brett,  M.B.,  in  his  judgment  in  the  case  of 
Ericksen  v.  Last  (u6£  *up.),  where  he  says :  "The 
only  thing  that  we  have  to  decide  is  whether, 
upon  the  facts  of  this  case,  this  compiuiy  carry 
on  a  profit-earning  trade  in  this  country.  I 
should  say  that,  wherever  profitable  contracts 
are  habitually  made  in  England  by  or  for 
foreigners  with  persons  in  England,  because  they 
are  in  England,  to  do  something  for  or  to  supply 
something  to  those  persona,  such  foreigners  are 
exercising  a  profitable  trade  in  England,  even 
though  everything  to  be  done  by  them  in  order 
to  fulfil  the  contracts  is  done  abroad."  With 
regard  to  the  case  of  Sully  v.  The  Attorney- 
General  {uhi  ntp.)  it  seems  to  me  that  if  the  deci- 
sion in  that  case  is  looked  at  carefully,  there  is 
really  nothing  in  it  in  favour  of  the  present 
appellants;  for  the  judgment  there  says  this, 
"That  where  a  firm  estawished  at  New  York  has 
a  branch  establishment  here  for  the  purchase  of 
goods  for  exportation  to  America  where  they  are 
sold,  and  where  all  the  profits  are  made,  there  is 
no  bnsiness  in  England  liable  to  income  tax." 
Now,  I  suppose  that  no  human  being  oonld  be 
loand  who  would  or  oonld  qnarrri  with  that 
decision.  It  does  not  intheranotest  degree  help 
the  present  appellants.  But  there  is  oiw  case 
which  seems  to  me  to  be  as  nearly  as  possible  in 
point  here,  and  that  is  the  case  of  TtsehUr  and 
Co.  T.  Apthorpe  {ubi  «up.),  which  has  been  referred 
to  by  Mr.  PoUard.  Dilforent  circumstances  will 
of  course  arise  in  every  case,  but,  as  far  as 
the  main  ingredients  are  concerned,  it  seems  to 
me  to  be  difficult,  or  indeed  almost  impossible,  to 
distingnish  that  case  from  the  present  one.  Upon 
the  whole  I  am  clearly  of  opinion  that  both  the 
questions  submitted  to  us  -must  be  answered 
against  the  appellants,  and  that  this  appeal  must 
therefore  be  dismissed  with  costs. 

Judgment  for  the  respondent.    Appeal  dis- 
fni$$ed  with  coita. 
Solicitors  for  the  appellants,  Ttmaeita  and  Son. 
Solicitor  for  the  respondent,  SoUaior  qf  JnZaful 
Revenue. 
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3u&icial  (ETommitteeof  4^  Journal, 

Nov.  17  and  18, 1886. 
(Present:  The  Bight  Hons.  Ziord  Fitz6EB.vLD, 
hard.  Hebschzix,  and  Sir  Babnes  Peacock.) 
AiLBN  tt.  Quebec  Wahehodse  CoiirANT.  (a) 

ON  APPEAL  FEOU  THE  COUBI  OF  QDEEs's  BENCH 
FOK  LOVEB.  CANADA. 

2fegligence — Evidence — Goncmrent  judgment*  of 

coutU  below  upon  facia — Practice. 
Where  the  Judicial  Gommitiea  have  arrived  at  the 
eoneZtuion  that  there  ie  no  error  in  the  judgment 
appealed  from  m  poirti  of  law,  they  wul  not 
reverse  a  unanimout  jiidgjoent  qf  tJie  court  below 
ttnlcet  it  be  eliown  with  absolute  deame$e  that 
MfM  blunder  or  error  i»  (wparetU  in  the  wai/  in 
iohitsh  the  learned  judges  oehw  have  dealt  with 
thefaeU  qf  the  case. 
Judgment     the  court  helow  affirmed. 
This  was  an  appeal  froma  jo^ment  of  the  Court 
of  Qneen'B  Bench  for  Lower  Canada,  consiating 
of  Dorion,  CJ*.,  Bam  {ay.  Cross,  and  Baby,  J3., 
who  had  affirmed  a  jnogment  of  the  Superior 
Court  (Caron,  J.). 

Tho  action  was  brought  by  the  appellants,  as 
owners  of  the  ship  jSriioBwater,  to  recoTer 
damages  for  injuries  which  the  ship  had  bus- 
tained  in  csnsetiaence,  as  was  alleged,  of  the 
improper  condition  of  a  certain  wharf  and  moor- 
ing  a|:^lianccs,  the  proper^  of  the  respondents. 

The  facts  appear  sufficiently  from  the  judg- 
ment of  their  Lordships. 

Br.  FhiUimore  and  Barnes  appeared  for  the 
appellants. 

ify&iir;;^,  Q.C.  and  Jsune  for  Hbe  respondents. 
The  following  cases  were  referred  to  in  the 
course  of  the  wgum«its : 

Ifraneig  t.  CoekreU,  22L.  T.  Tteo.  N.  8.  203 ;  L.  Bep. 
5  Q.  B.  501 ; 

Hymanv.Sye,  M  L.  T.  Bep.  N.  S.  919;  6Q.  B. 
%T.  685 ; 

Bedhead  r.  Midiand  SaOway  Coamami,  20  L.  T. 

Bep,ir.S.628;  L.  Bep.4  Q.  B.  379; 
The  mUtom  Lindsay,  W  L.  T.  Bep.  N.  S.  355;  L. 

Bep.  5  P.  C.  3S8  ;  and  «lM>  the 
Code  Oivile  o£  Lower  Canada,  seotl.  IfiOl,  1605, 1612, 

1818,  1614. 

At  the  conclusion  of  the  arguments  their 
LoBJ) SHIPS  save  Judgment  as  follows : — ^This  is 
an  appeal  oy  lury  Elizabeth  Alien  and  John 
Henry  ^len,  her  husband,  plaintiffs  in  an  action 
brought  by  them  against  the  Quebec  Warehouse 
Company,  to  recover  dama^  for  an  injury 
auBtained.  by  a  ship  belongu^  to  the  female 
plaintifE  in  the  month  of  Nov.  1880.  The  action 
was  brought  in  the  Superior  Court  of  the  pro- 
vince of  Quebec,  and  the  judge  of  first  instance 
dismissed  the  action.  The  plaintiffs  then  ap- 
pealed to  the  Court  of  Queen's  Bench  of  the 
province,  and  that  court  affirmed  the  judgment  of 
the  court  of  first  instance.  The  present  respon- 
dents, who  were  the  defendants  in  that  action, 
themselves  brought  an  action  against  the  present 
appellants  to  recover  damages  for  the  injury 
-vmich  their  quay  and  appliances  had  sustained 
owing  to  the  same  disaster,  which  action  was 
likewise  dismissed  in  both  courts.  There  is  no 
appeal  so  far  as  regards  the  decision  in  that 
action,  and  their  Lordships  have  only  to  deal 

(a)  Beporttd  by  (.'.  £.  Ualsen,  Esq^  BoirlsteiHit  L«w. 
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with  the  first  acfcion-^via.,  the  action  of  Mis. 
Allen  and  her  husband  against  the  Qnebeo  Ware- 
house Company.  It  appears  that  about  the  3rd 
Not.  1880  Mrs.  Allen  entered  into  a  contract  with 
the  respondents  for  a  mooring  berth  for  a  vessel 
called  the  Bridgeaater  at  the  respondents*  wharf 
and  booms ;  and  that  contract  bemg  entered  into, 
the  Bridgewater  was  placed  in  position  and 
moored,  and  remained  so  moored  until  the  2l8t 
day  of  that  month,  when,  daring  stormy  weather 
(the  nature  of  which  will  be  referred  to  hereaftAr), 
the  vessel  broke  adrift,  the  post  or  a  portion  of 
the  post  to  which  the  vessel  was  moored  was 
drawn  out  from  the  quay,  and,  owing  to  this,  the 
vessel  sustained  verjr  considerable  injury.  An 
action  was  brought  to  make  the  defendants  liable 
for  that  injury,  tne  foundation  of  the  action  being 
that  the  disaster  arose  from  the  fact  that  the  post 
was  rotten  and  not  fit  for  the  purpose  for  which  it 
had  been  used  and  was  intendad  to  be  used. 
Both  the  courts  below  have  taken  a  view  un* 
favourable  to  the  appellants  upon  the  facta,  and 
no  question  of  law  appears  to  their  Lordships 
really  to  be  in  dispute,  or  to  havo  been  dealt  with 
in  any  way  erroneously  by  the  learned  judges  in 
the  courts  below.  It  does  not  appear  to  their 
Lordships  to  be  necessary  to  consider  wh^her  the 
contract  which  was  made  in  the  present  case 
was  a  lease  or  hiring  within  the  terms  of  the 
Civil  Code  of  Lower  Canada  to  which  their  atten- 
tion has  been  called,  nor  to  say  whether,  strictly 
speaking,  there  was  a  warranty  such  as  has 
been  contended  for,  because  their  Lordships  think 
there  can  be  no  doubt  what  the  character  of  the 
contract  made  between  the  parties  substfmtially 
was.  Whether  it  be  called  a  warranty  or  not, 
th»«  can  be  no  doubt  that,  inasmuch  as  the 
respondents  give  the  appellants  for  valuable 
oomnderation  the  use  of  their  mooring  appliancas 
to  moor  the  appellants*  vessel,  it  was  an  essential 
part  of  that  contract  that  the  mooring  appliances 
taking  them  altogether,  were  fit  and  proper  in- 
ordinary use  by  prudent  persons,  and  were  not 
in  such  a  condition  that  if  properly  used  the 
vessel  which  moored  to  them  would  suffer  from 
reliance  being  placed  upon  them.  On  the  other 
hand,  the  company  who  gave  to  the  appellants  the 
use  of  these  mooring  appliances  had  equally  a 
right  to  expect  that  the  mooring  appliances  as  a 
whole  would  be  used  in  the  manner  in  which  a 
prndent  and  reasonably  skilful  person  would  use 
such  appliances ;  and  their  Lordships  can  see  no 
reason  to  think  that  any  erroneous  view  in  regard 
to  the  true  relation  of'  the  parties  was  taken  by 
cither  of  the  courts  below.  No  doubt  the  obligar 
tion  may  be  expressed  in  different  ways,  and  it 
may  be  to  some  extent  a  question  of  words, 
whether  it  is  spoken  of  as  an  essential  part  of  the 
contract,  or  as  a  warranty  or  in  any  other  par- 
ticular way ;  bat  looking  at  the  substance  of  the 
matter,  their  Lordships  see  no  reason  to  suppose 
that  the  courts  below  have  dealt  with  it  erro- 
neously. The  case  put  by  the  appellants  in  their 
factum  is  thus  stated :  "It  is  obvious,  from  the 
aature  of  the  respondents'  business,  that  under 
their  contract  witn  the  first  appellant  they  war- 
ranted that  their  wharf,  booms,  and  block,  and 
the  mooring  posts  upon  them  were  in  good  order 
and  condition,  and  sufficient  for  the  purposes  for 
which  thev  were  intended.  Their  obligation  went 
undoubte^y  to  this  extent,  and  for  any  failure  in 
this  respect  on  their  part  occ^ipning  loss  they 
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■would  be  liable,  assaming  that  tbere  ■was  no  con- 
tributory negligence  hj  the  other  party.  On  the 
otb^  hand,  it  iras  incumbent  upon  the  people  of 
tbe  ship  to  moor  her  skilfnlly  and  properly,  in  reli- 
ance, noweve^,  upon  the  soundness  of  the  gear 
provided  by  the  Trharfinger."  That  is  the  state- 
ment of  their  view  of  the  law  by  the  appellants, 
and  that  view  seems  to  have  been  the  one  dealt 
with  by  the  courts  below  in  conaidering  the  facts 
of  the  case.  Their  Lordships  having  arrived  at 
the  conchision  that  there  had  been  no  error  in 
point  of  law,  the  sole  question  that  remains  for 
determmation  ia  whether  the  judgment  of  the 
court  below  ongfat  to  be  reveraea  on  the  ground 
that  the  indges  have  taken  an  erroneona  view  of 
tAie  &ct8.  Sow,  it  has  alwa^  been  the  view 
taken  hy  this  committee  in  advising  Her  KajeHty, 
when  the  question  for  determination  has  been 
whether  the  concurrent  judgment  of  the  judges 
irfao  have  been  nnanimona  below  should  be  sap- 
ported  or  reversed,  that  unless  it  be  shown  with 
absolate  cleamesa  that  some  blunder  or  error  is 
apparent  in  the  way  in  which  the  learned  judges 
below  have  dealt  with  the  facta,  thia  committee 
-would  not  advise  Her  Majestj^  that  the  judgment 
ahonld  be  reversed.  That  prmciple  h^a  been  laid 
doirn  in  manycases.  On  this  point  the  obsen^ 
tions  of  Ijord  Kingsdown  in  the  case  of  Naragiinty 
jAdchmeedavamah  v.  Vengcana  Ndidoo  (9  Moo. 
Ind  App.  p.  66,  at  p.  87)  and  oited  by  Sir  James 
Colville  in  the  case  otMuewmeUJamni-ool-Batool 
T.  Muisumat  Hoseinee  Begum  (11  Uoo.  Ind.  App. 
194,  at  p.  207),  may  be  c(notea.  "  It  is  not,"  he 
ays.  "Om  habit  of  their  Lordahipe,  nnleas  in 
Tsry  extraordinary  oasea,  to  advise  the  reversal 
of  •  decision  of  the  courts  of  India"  (and  the 
jRinciple  is  equally  applicable  to  other  courts) 
**  merely  on  the  effect  of  evidence  or  the  credit 
due  to  witnesses.  The  jnd^  there  have  nsn^lj 
better  means  of  determining  qnestiona  of  this 
description  than  we  can  have,  and  when  they  have 
all  concurred  in  opinion  it  must  be  shown  very 
clearly  that  they  were  in  error  in  order  to  induce 
ns  to  alter  their  judgment."  And  Lord  Gaima 
uses  these  words  in  delivering  the  opinion  of 
their  Lordships  in  a  subsequent  case.  Tarenty 
Chum  Bonnetjee  v.  Mait2and  (11  Hoo.  Ind.  App. 
317,  at  p.  338) :  **  'Now  the  learned  judges  in  the 
coarts  below,  the  two  jadges  in  the  primary  court, 
and  the  three  jndgea  m  the  Court  at  Appeal,  have 
an  UTtved,  without  hesitation,  at  the  conclusion 
that  the  debt  of  43,674  rupees  was  not  a  bond  fide 
debt  due  from  Obhoy  Cnnm,  and  it  wonld  bo 
far  from  consixtent  with  the  rules  which  their 
Jjordships  have  always  laid  down  in  dealing  with 
fxses  of  thia  kind  for  them  to  reverse  a  decision 
upon  a  question  of  fact  thus  nnanimously  arrived 
at  by  five  judges  unless  the  very  clearest  proof 
were  adduced  to  their  Lordships  tnat  that  decision 
was  erroneous.  It  is  true  that  only  the  two 
primary  judges  had  before  them  the  wiLne&ses  or 
the  witness  who  were  or  was  examined,  bnt  the 
three  judges  of  the  Court  of  Appeal,  conversant 
with  testimony  of  the  kind  which  has  to  be  dealt 
with  in  this  case,  were  of  opinion  that  the  two 
jndges  of  the  oonrt  below  had  arrived  at  a  just 
eonclnsion  upon  the  evidence  that  was  addnoed." 
"nieir  Lordsnms  entirely  adhere  to  the  views 
thus  exprmaie^  and  therefore  they  do  not  con- 
mder  that  the  question  they  have  to  determine  is, 
what  conclusion  they  would  have  arrived  at  if  tho 
matter  had  for  the  first  time  come  before  them. 
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but  whether  it  has  been  established  that  the  judg- 
ments of  the  court  below  were  clearly  wronff. 
Now,  taking  the  obligation  to  be  that' to  whira 
attention  has  already  been  called,  the  qnestiou 
raised  by  the  caae  is  whether  the  learned  judges 
were  wrong  in  holding  that  the  appellants'  claim 
was  not  well  founded,  inasmuch  as  the  disaster 
which  occurred  was  not  solely  due  to  the  imper- 
fections of  the  poet  which  was  saidtobeimpertect, 
but  was  dne,  in  part  at  all  events,  to  other  causes 
for  which  the  appellants  were  themselves  to 
blame.  No  doubt  with  regard  to  the  condition 
of  the  post  there  was  a  great  deal  of  evidence 
tending  to  show  that  it  was  more  or  less  unsound ; 
and  there  was  evidence  of  weij^t  tending  to  show 
that  the  unsoundness  was  considerable,  though 
that  evidence  was  certainly  not  of  the  defimte 
character  which  their  Lordships  would  have 
desired.  It  is  to  be  observed  that  the  court 
below  had  the  opportunity  (whether  it  was  exer- 
cised or  not  their  Lordships  are  not  aware)  o£ 
looking  at  the  piece  of  the  post  itself,  so  as  to  be 
able  by  their  own  eyes  to  test  to  some  extent.the 
evidence  given  by  the  witnesses,  which  was  of  a 
very  contradicto:^  character.  That  is  an  advan- 
tage which  they  had  which  their  Lordships  on 
the  present  occasion  do  not  possess.  Bnt  taking 
it  to  be  established  that  the  post  was  more  or  less 
infirm^  that  does  not  dispose,  as  the  appellants 
have  contended  it  does,  of  the  whole  case.  If  it 
rested  upon  that  alon^  no  doul^  a  very  strong 
caae  was  established  im  the  part  of  we  app^ 
lants ;  bnt  the  question  then  arises  whether  in 
the  circumstances  which  existed  mw  to  the 
disaster  the  apiwllants  were  entitled  to  trust 
solely  to  the  p^icular  post  to  which  thcdr  vessel 
was  attached,  and  to  say  that  the  vessel  was 
properly  moored,  and  that  they  were  nsing  the 
appliuices,  of  which  they  had  obtained  the  use 
in  a  proper  maimer,  by  mooring  the  bow  of  the 
ship  to  that  post  and  to  that  post  alone.  Upon 
this  point  again  there  was  contradictory  testi- 
mony. There  was  some  evidence  that,  being 
moored  as  they  wete  to  the  one  post  alone,  they 
were  properly  moored,  but  there  was  evidence 
a  weighty  character  to  the  contrary;  and  what 
their  Lordships  would  draire  specially  to  point 
to  is  this,  that  the  question  is  not  whether  it  was 
proper  at  any  time  or  under  any  circumstances 
to  moor  to  tho  one  post  alone,  it  may  well  be 
that,  under  ourtain  circomstancfiB  and  at  obtain 
times,  the  post  was  snfficieat  for  the  |>urpoBe, 
and  indeed  it  proved  to  be  for  it  oeld 
this  very  ship  in  position  for  many  days. 
But  then  arose  circumstances  of  a  different 
character,  viz.,  a  gale,  called  by  the  master  a 
violent  gale,  by  the  mate  a  strong  gale,  or  a  fresh 
gale — it  matters  not  what  designation  be  given 
to  it — and  undoubtedly  with  the  gale  th^  was 
also  in  the  same  direction  a  strong  tide,  both 
forcing  the  ship  the  same  way.  Under  these 
circumstances,  was  it  a  prudent  and  proper  nse  of 
tho  appliances  put  at  the  appellant^  service 
under  the  contract  to  continae  moored  to  one 
post  only  P  There  is  strong  evidence  that  it  was 
not.  Tho  evidoncQ  on  the  point  is  contradictory, 
but  their  Lordships  are  not  prepared  to  say  that 
the  courts  below  were  wrong  in  holdh^;  that  tho 
true  conclusion  was  that,  under  the  circumstances 
which  existed  shortly  bo£ore  the  disaster,  those 
who  had  tho  use  of  the  mooring  appliancMi  were 
lint  using  them  in  a  rea8onal;^^^^l^|^^d 
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pmdent  manner.  I£  that  conclosion  be  the  right 
one,  and  if  it  has  not  been  shown  (and  their 
Lordships  think  it  has  not  been  shown)  that  if 
the  mooring  appliances  had  been  used  in  a  proper 
And  skilful  manner  the  accident  woald  nerertne- 
leas  baTe  happened  by  reason  of  the  rottenness 
of  the  post,  their  Lordships'  view  is  that  the 
judgments  of  the  courts  below  cannot  be  dis- 
tarbed,  and  their  Lordships  will  therefore  advise 
Her  Majesty  that  the  judgments  appealed  from 
be  affirmed  and  the  appeal  dismissed  with  costs. 

Solieitorsforthe  appellants,  GVet^ot^,  Bowdiffes, 
Itatole,  and  Johtuttme. 

SolioitorB  for  the  respondents,  JBm^km, 
Siaehtiff,  Jhdgwn,  and  Goxe, 


Bee.  3  and  18, 1886. 
(Present :  The  Bight  Hons.  Lord  HoBHOtisE,  Lord 
Hekschell,  and  Sir  Babnks  Peacoce.) 
Hawkspors  and  another  v.  GirroED.  (a) 

ON  AFFEAL  PROH  THE  KOTAL  COVET  OF  fBKBET. 

Action  onJBngliahjitdgment — Joinder  of  defendanU 
— 2Vi(ife«s — Frtutiee  of  eourtt  <ff  Jertey. 

In  an  oefion  upon  an  EnglUli  judgment  JmntglU  in 
the  eowri  of  a  ecAomy  it  it  not  comp^oni  to  sue 
other  penona  joimth/  with  the  dMor^  and  to 
o&toin  a  judgment  againei  them  for  payment  of 
the  debt,  fliemj/  on  the  ground  that  they  hold  aa 
truateea  property  of  whteh  the  debtor  ia  the  benefi- 
cial owner. 

The  praeOee  qf  ihe  court  of  a  colony  cannot  he 
appealed  to  in  support  of  a  conatrwiion  of  a 
judgment  other  than  that  which  the  Judicial 
Committee  deem  to  he  the  naturai  eonttruetUm. 

Judgment  of  the  court  below  reverted. 

This  was  an  appeal  from  a  judgment  of  the 
38o^  Court  of  JersCT'  (full  court)  affirming  a 
decision  of  the  Rojal  Cfonrt  (inferior  number)  in 
an  action  in  which  the  respondent  was  plaintiff 
and  the  appellants  were  defendants. 

The  facts  of  the  case,  and  the  proceedings  in 
the  action,  appear  fnlly  from  the  judgment  of 
their  Lordships. 

Sir  H.  Davey,  Q.C.  and  W.  B.  Heath  appeared 
for  the  appellants. 

Jeune  for  the  respondent. 
At  the  conclusion  of  the  argaments  their 
Lordships  took  time  to  consider  tluir  judgment. 

Dee.  18. — Their  Lordships  gave  judgment  as 
follows. — This  is  an  appeal  from  the  Koyal  Court 
of  the  Island  of  Jersey.  It  arises  out  of  the 
following  circumstances :  On  the  22nd  Oct.  1869, 
under  an  Act  of  the  StateA  of  Jenter,  a  company 
was  incorporated  by  the  name  of  the  Jersey 
ilailway  Company,  to  make  a  railway  from 
Bt.  Heliers  to  St.  Aubin.  In  1875  this  company 
T}ccanie  bankrupt,  and  Louis  Marie  thereupon 
Tjecame  tenant  aprha  deeret  and  owner  of  the  lands 
and  undertaking.  On  the  6th  Feb.  1878  he  sold 
all  his  interest  to  F.  Nalder,  who  in  turn,  on  the 
5th  Feb.  1883,  sold  to  T.  H.  Budd.  On  the  7th 
June  1871  Another  railway  compainr  was  incor- 
poAted  by  an  it ct  of  the  States  of  Jersey  under 
the  naAio  of  the  St.  Aubin  and  La  Hoye  Boilwsy 
Company,  to  make  a  railway  from  St.  Anbin  to 
La  Moye.   This  company  also  became  bankrupt, 
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and  in  1876  Wm.  Lister  Holt  became  tenant  aprea 
decret.  He  passed  his  interest  to  Horace  Henry 
Holt,  who  ^  became  bankrupt,  and  under  his 
bankrupts* T.  H.  Budd  became  on  the  17th 
March  1879  tenant  aprha  deerit  and  owner  of 
the  lands  and  nndertakin^f.  In  the  early  part  ot 
1883  a  company  was  formed  in  England  to 
purchase  ana  cart?  on  these  two  undertakingB, 
and  on  the  6th  Feb.  in  that  year  the  Jersey 
Bwlways  Company  Limited  was  incorporated 
under  the  English  Joint  Stock  Companies  Acts. 
On  the  9th  Feb.  1883  a  contract  was  entered  into 
by  T.  H.  Budd  to  sell  both  undertakings,  of 
which  he  was  then  the  owner,  to  this  company. 
The  company  baring  in  view  the  raising  of  funds 
by  means  of  debentures,  on  the  13th  Feb.  duly 
executed  an  indenture  under  which  Lord  Bane- 
lagh,  B.  B.  de  Fonblanque,  and  F.  W.  Lowther 
became  trustees,  and  by  which  provision  was 
made  for  the  security  of  the  debenture-holders. 
The  terms  of  this  deed  will  be  more  particularly 
referred  to  heraatter.  On  the  11th  Jul^  18^ 
Haider  and  Budd,  who  were  then  the  registered 
l^;al  ovners  of  the  prc^wrty  in  Jersey,  oonToyed 
the  same  in  due  form  aooordiiw  to  the  Iftws  of 
that  conntry  to  the  abore-iuunra  trustees,  who 
thus  became,  according  to  the  law  fif  Jeisey.  the 
owners  of  the  railway  properties.  On  the  29th 
Oct.  1884  Philip  Thomas  Blyth  (whose  attorney 
in  Jersey  the  respondent  afterwards  became) 
obtained  a  judgment  in  the  Queen's  Bench 
Dirision  of  the  High  Court  of  Justice  against 
the  Jersey  Bailways  Company  for  14261.  oa.  3d. 
debt  and  8Z.  11a.  Qd.  costs.  To  enforce  this 
judgment,  the  action  which  gives  rise  to  the 

? resent  appeal  was  brought  on  the  27th  June 
B85  in  the  Koyal  Court  of  Justice  in  Jersey. 
The  present  respondent,  as  attorney  to  P.  T.  Blyth. 
tiie  judgment  creditor,  was  the  plamtifC ;  and  the 
defendants  were  F.  Hawksfor^  as  attorney  to 
Lord  Banelstfh,  £.  B.  de  Fonbluique,  and  F.  W. 
Lowther ;  and  S.  B.  Benonf,  as  attorney  to  the 
Jersey  Biiilways  Company  Limited.  The  plaint 
recited  the  Judgment  obtained  in  the  Queen's 
Bench  Dirision,  that  the  principal  and  most 
apparent,  if  not  the  entire,  property  of  the 
company  consisted  of  the  two  lines  of  railway 
with  their  plant  and  rolling  stock,  which  were 
held  and  possessed  by  Hawksford,  as  SAeut  for 
Lord  Bauelagfa,  E.  B.  de  Fonblanque,  and  F.  W. 
Lowther,  under  an  instrument  of  the  10th  July 
1883,  and  that  the  company  had  neglected  and 
refused  to  satisfy  the  judgment.  It  then  prayed 
that  Hawksford  and  Benouf,  as  attorneys  for 
their  principals  respectively,  should  be  con- 
demned to  p^  to  the  plaintiff  the  said  sums  of 
1426Z.  lis.  3(£  and  81.  lis.  Od.,  with  interest 
thereon  at  the  legal  rate  from  the  29th  Oct.  1884 
until  payment,  and  in  addition  501.  for  damages 
and  extra  costs.  Both  Hawksford  and  Benonf 
objected  to  being  called  upon  to  plead  to  the 
action.  The  former  based  bis  objection  on  the 
ground  that,  assuming  the  judgment  to  be  binding 
as  between  the  parties  to  it,  it  could  not  be 
invoked  as  against  the  trustees  who  were  not 
parties  to  it,  and  that  he  ought  therefore  to  be 
dismissed  from  the  action.  It  is  nnnecessary  to 
detail  the  points  taken  by  Benonf.  They  were 
held,  as  their  Lordships  think  rightly,  to  be 
without  substance.  The  contention  of  Bawksford 
was  rejected  by  the  casting  vote  of  the  Chief 
Magistrate,  and  the  action  tnenncoceeded..  The 
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appellant  put  in  evidence  the  conTeyances  of  the 
nth  Jnlj  1883.  He  contended  that  by  these 
conveyances  his  principalB  were  the  owners  of  the 
railways,  and  that  the  ooarts  of  Jersey  conld  not 
look  behind  this  ownership  at  any  supposed  trusts 
in  &vonr  of  the  company,  as  such  trusts  conld 
only  lawfully  be  created  in  Jersey  under  the  law 
of  the  States  of  Jersey  relating  to  trusts  of  the 
24th  Sept.  1861.  He  also  insisted  that,  even  if 
the  conrt  could  regard  any  agreement  between  the 
company  and  the  trustees,  the  creditors  of  the 
company  conld  have  no  greater  rights  against  the 
tnutees  than  the  company  itself  would  nave,  and 
that  the  rights  of  the  company  only  arose  a^r 
payment  of  the  snm  of  wJwOl.  preferentially 
borrowed.  The  respondent  put  in  evidence,  in 
addition  to  a  prospectus  issued  by  the  Jersey 
Bailway  Company  with  the  object  of  obtaining 
60,0002.  by  way  of  a  loan  on  mortgage  debenture 
stock,  the  indenture  of  the  ISth  Feb.  1883.  This 
deed  was  made  between  the  Jersey  Railways 
Company  of  the  one  part,  and  Lord  Banelagh 
and  £1.  B.  de  Fonblanque  of  the  other  part.  It 
recited  that  the  directors  of  the  comfuiny  had 
created  a  debenture  stock  of  the  nominal  amount 
of  60,0001.,  and  had  determined  to  offer  such 
stock  in  the  manner  thereafter  provided;  and 
that  the  parties  of  the  second  part  had  agreed  to 
act  as  trustees  for  the  purpose  of  these  presmts. 
It  then  provided  that  the  company  should  pro- 
cure the  transfer  to  the  trustees  of  all  tneir 
railways,  lands,  rolling  stock,  rights.  &c.,  and 
declared  that  the  trustees  should  stand  possessed 
thereof,  upon  trust  to  permit  the  company  to 
hold  and  enjoy  the  premises,  and  to  carry  on 
thereon  and  therewith  the  business  authorised  by 
their  memorandum  of  association,  until  default 
by  the  company  in  payment  of  interest  on  the 
debenture  stock,  or  other  breach  of  their  obliga- 
tions. The  16th  article  was  as  follows ;  "  The 
stock  shall  be  a  first  charge  on  the  mortgaged 
premises,  and  shall  have  precedence  over  all 
moneys  which  may  hereafter  be  raised  hy  the 
company  by  any  means  whatsoever."  On  the 
4th  Joly  the  jnd^ent  of  the  conrt  was  pro- 
DOnnced.  It  recited  that  the  Jersey  Railways 
Company  had  been  formed  for  the  pnrpose  of 
workmg  the  lines  of  rwlway  from  St.  Heliers  to 
La  Hoye.  That  these  two  railways  and  their 
appurtenances  formed  the  same  property  as  that 
described  in  the  indenture  of  the  13th  Feb.  1883, 
and  were  also  identical  with  the  properties  con- 
veyed by  the  contracts  of  the  11th  Joly  1883. 
It  farther  recited  that,  by  the  indenture  of  the 
13th  Feb.  1883.  it  was  established  that  Lord 
Ranelagh,  Fonblanque,  and  Lowther  only  hold  the 
properties  granted  them  by  the  contracts  of  the 
iltn  Julv  1883  as  fdei  commi$$aiTea.  or  trustees 
for  the  Benefit  of  the  company,  subject  to  the 
stipulations  mentioned  in  the  indenture,  and  that 
the  object  of  the  contracts  of  the  11th  July  being 
simply  to  nva  effect  to  the  stipulations  of  the 
indeatnre  of  the  13th  Feb.,  the  defendants*  prin- 
dpals  had  between  them,  the  one  in  law,  the 
other  in  eqaitgr,  entire  possession  of  the  property 
of  the  Jersey  Railways  Company.  The  judgment 
proceeded,  upon  the  tacts  thus  found,  to  condemn 
the  appellants,  as  attorneys  for  their  respective 
principals,  jointly  to  pay  to  the  respondent  the 
snms  of  14261.  5f .  Zd.  and  81.  11<.  6d.  claimed  in 
the  action,  with  interest  upon  the  said  nums  at 
5  per  cent,  per  annum  from  the  29th  Oct.  1884  to 


the  time  of  payment.  It  farther  condemned  the 
appellants  jointly  to  pay  to  the  respondent  the 
snm  of  252.  damages,  and  also  condemned  them 
jointly  in  costs.  Upon  appeal  to  the  full  court 
the  interlocutory  and  final  indgments  were  both 
affirmed,  and  the  appeal  dismissed  with  costs. 
It  has  been  necessary  to  state  thus  fully  the  pro- 
ceedings in  the  action  and  the  form  of  the 
judgment  pronounced,  inasmuch  as  the  first 
question  for  determination  is  the  construction  to 
be  put  upon  the  judgment.  ICr.  Jenne,  on  behalf 
of  the  respondent,  has  contended  that  its  effect, 
as  regards  the  trustees,  is  only  to  condemn  them 
to  pay  the  money  out  of  the  property  of  tiie 
company  now  in  their  hands.  Their  Lordships 
are  unable  so  to  construe  it.  The  terms  used 
plainly  import  a  personal  and  unlimited  obli^ 
tion.  And  it  is  admitted  that  the  practice  of  the 
courts  of  Jersey  cannot  be  appealed  to  in  support 
of  a  construction  of  the  judgment  other  than  that 
which  their  Lordships  deem  the  natural  one. 
Taking  the  meaning  of  the  judgment  to  be  that 
which  their  Lordships  have  indicated,  they 
entertain  no  doubt  that  it  cannot  be  supporbed. 
But  even  if  Mr.  Jenne  could  have  maintained  the 
view  put  forward  on  behalf  of  the  respondent, 
their  Loi-dships  would  have  arrived  at  the  same 
conclusion.  This  action  is  brought  upoi^  an 
English  jndgment, -which,  until  a  judgment  was 
obtained  in  Jerser,  was  in  that  country  no  more 
than  evidence  of  a  debt,  and  their  Lordships  do 
not  think  it  is  competent  in  such  an  action  to  sue 
other  persons  jointly  with  the  debtor,  and  to 
obtain  a  judgment  against  them  for  payment  .of 
the  debt,  merely  on  the  allegation  that  they  hold, 
as  trustees,  property  of  which  the  debtor  is  the 
beneficial  owner.  No  authority  was  cited  to 
show  that  this  course  is  warranted  by  the  law  or 
practice  prevailing  in  Jersey.  And,  indeed,  it  is 
scarcely  possible  that  there  can  be  any  such 
settled  practice,  inasmuch  as  trusts  have  only 
been  distinctly  recognised  by  the  law  of  Jersey 
since  the  Act  of  the  States  of  1861.  Much 
argument  was  addressed  to  their  Lordships  with 
reference  to  the  effect  of  the  deed  of  Feb.  1883. 
If  may  be  that,  under  the  judgment  against  the 
Jersey  Railways  Company,  execution  could  issue 
against  the  rolling  stock  and  other  movable 

Eroperty  of  the  company  in  Jersey,  and  it  may 
e,  too,  that  in  a  suit  properly  constituted  the 
lands  also  might  be  inade  available  for  the 

Payment  of  the  debt  notwithstanding  that  deed, 
t  ia,  however,  unnecessary  for  their  Lordships 
to  express  any  opinion  upon  these  points,  inas- 
much as  even  it  established  they  would  not 
warrant  the  judgment  appealed  from.  They  will 
hombly  advise  Her  Majesty  that  the  judgment 
should  be  reversed  so  far  as  regards  the  appellant 
Hawksford,  and  that  jud^ent  should  be  entered 
for  him  in  the  action  with  costs,  and  that  the 
respondent  should  pay  his  costs  of  this  appeal. 
Their  Lordships  see  no  ground  for  disturbing  in 
snbstance  the  judgment  obtained  against  the 
other  appellant  Benouf.  But  they  think  it 
shonld  be  varied  in  two  respects.  The  judgment 
obtained  in  the  Queen's  Bench  Division  carried 
interest  at  4  per  cent.,  but  the  court  below  have 
condemned  the  appellant  to  payment  of  5  per  cent, 
interest  from  the  date  of  that  judgment,  this 
being  the  legal  interest  upon  a  judgment  in  Jersey. 
It  appears  to  their  Lordships  that  5  per  cent, 
interest  should  run  only  from  ther>dat&  jiCl  j^io 
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judgment  in  the  Bojal  Coart  of  Jersey  upon 
the  judgment  there  obtBiued.  They  think,  too, 
that,  after  the  words  condemning  the  defe»<^Dt 
in  coets,  the  following  should  be  added,  "  except 
so  &r  as  such  ooafcs  hare  beoi  uKa«ased  by 
joining  the  other  defmdant  in  the  aotion."  lit 
other  respects  the  jadgment  against  the  appellant 
Benonf  must  be  affinned,  and  they  will  numbly 
odnse  Her  Majesty  accordingly. 

Solicitors  tor  the  appellant.  Bodgen  and 
ClarJuon. 

SoltcitOT  for  the  respondent,  Horaea  W.  Smith. 


COURT  OF  APPEAL. 

Friday,  Jan.  14. 
(Before  Corrox,  Lindlet,  and  Lopbs,  L.JJ.) 

Be  WuiTAKEK;   GhRISTUK  v.  "WHTtAXXR.  (a) 
AFFKAL  PBOX  THl  CUAVCESY  DIVISION. 

Married  woman — Settlement — AfierHteguired  pro- 
perty-^Ei^piion  of  property  for  emaraie 
Jforrwd  Women't  Propertu  Aet  1882  (45  J-  46 
Viet,  e,  75),  m.  6, 19. 

A  marriage  eettlement,  executed  in  1873,  amiai::ed 
a  covenant  by  the  hittband  arid  wife  to  eettle  the 
afUr<Mp*\r«A  property  of  iKti  strife,  eBeeept  {inter 
Mta)  '*  any  property  belonging,  or  which  may  be 
given  or  i>equeathed  to  or  settled  upon  her  for  her 
smaraie  ute.''  In  IBBithetoife  b^ame entitled  to 
alegacu  vritlumt any  limitation  ae  to  eeparate  uae. 

Held  loj  irming  the  decieion  of  Bacon,  V.C.),  that 
by  viHue  of  etct.  19  of  the  Act  the  money  vtae 
aubject  to  the  trtt$fB  of  the  settlement . 

Be  Stonor's  Trusts  (48  L.  T.  fiep.  N.  3. 963;  24 
Ch.  Div.  196)  approved. 

This  was  an  appeal  from  Bacon,  Y.C.,  in  chambers. 
By  a  settlement,  dated  13th  Jan.  1873,  made  on 

the  marriage  of  Mr.  and  Mrs.  Christian,  they 

corenanted  to 

Oonref,  asaiRi,  wji  or  tranafar  nnto,  or  oOierwiw 
oaaae  to  be  well  ana  ejFsotiially  rested  in  the  trosteea, 
or  trostee  for  the  time  being  of  the  said  Bettlemeot 
and  their  or  his  heirs,  exeontora,  adminiBtraton,  and 
■■signs  respectiTely,  all  the  real  and  personal  estate 
wbateoerer,  if  asr,  to  whiob  the  said  Caroline  Ohristiao, 
w  the  said  Josepli  Henry  Christian  in  her  right,  shall, 
upon  the  solemnisation  of  the  said  intended  marriage, 
or  at  any  time  or  times  afterwards  during  the  intended 
ooTertnre  of  the  said  Caroline  Christian,  be  or  beoome 
absolatelj  entitled  for  any  estate  or  mterest  wbatsoerer 
in  possession  or  reversion,  or  to  which  the  said  Joseph 
Henry  Christian,  his  exeootors  oi  administrators,  shall 
or  tDa.j,  at  any  time  or  times  after  the  decease  of  the 
said  Caroline  Christian,  beoome  absolntely  entitled  in 
right  of  the  said  Caroline  Christian  for  any  estate  or 
interest  whatsoever  either  in  possession  or  reversion 
other  than  any  jewels,  omamonts,  plate,  books,  piotorea, 
china,  famitnre,  or  other  chattels,  for  personal  use  or 
enjoyment,  to  which  the  said  Caroline  Christian,  or  the 
said  Joseph  Henry  Christian  in  her  right,  shall  apon 
the  solemnisation  of  the  said  intended  muriage,  or  at 
any  time  afterwards  daring  the  said  iotended  oovertnie 
of  the  said  Caroline  Christian,  be  or  beoome  entitled ; 
or  any  savings  which  the  said  Caroline  Christian  may 
make  ont  of  her  separate  income,  or  any  chattels,  eff  eota, 
or  estate  whatsoever,  which  she  may  purchase  with  or 
oat  of  her  separate  income,  or  any  snm  or  snms  of  money, 
chattel  or  chattels,  not  exoeeding  in  each  ease  the 

(a)  Beported  by  W.  C.  Rliw.  Eiq^  Barrtner-it-Lnw. 


anunrnt  or  raloe  of  lOOOt,  wluoh^from  time  to  tiaw  maj 


may  De  given  or  beqneatbed  to  or  settled  upon  ^  _  _ 
her  sepaiate  nse,  aU  which  exoepted  artioles  and  pro- 
perty  ....    ifcaU  bdoBff  to  tha  sud  Candiat' 
Cihnstiaii  as  her  separate  estate,  and  sfaall  or  n^r  be- 

ued,  enjoyed,  and  disposed  of  by  her  aooozdingly,  as  if 
■he  were  not  under  coverture. 

By  his  will,  dated  the  4th  March  1884,  Joseph 
Whitaker,  who  was  the  father  of  Mrs.  Christian* 
and  who  died  on  the  17th  Oct.  1384,  gave  and 
bequeathed  the  sum  of  50,0001.  sterling  to  trusteea 
upon  trust  to  invest  the  same  as  therein  men- 
tioned, and  pay  the  income  thereof  to  his  wife- 
during  her  life  tor  her  sole  uid  separate  use  and 
benefit,  bnt  without  power  of  anticipation : 

And  bom  aad  immediately  after  the  daoeaen  of  my 
said  wife  I  deolazathat  sma  trustees  or  famstee  shall 
staiad  sad  be  possessea  at  tbe  said  atodis,  fnnda, 
and  secnritiee  in  or  upon  which  the  said  mm  of 
50,0001.  shaU  be  invested  as  aforesaid,  and  the  divi- 
dends,  interest,  and  iaeome  thereof,  upon  trot  for  aU 
and  every  the  ohildrcn  aad  ^ild  of  aur  narrisn  wUh 
said  wife  (aoept  eon  tha  said  WilUan  Xogham 
Whitaker)  to  be  divided  between  or  amongst  Uiem,  if 
more  than  one,  in  equal  shares  as  tenants  in  common. 

•    The  testator's  wife  died  on  the  Slst  Oct.  1886. 

A  question  then  arose  whether  Mrs.  Christian 
was  entitled  to  her  share,  under  the  will,  for  her 
separate  use,  or  whether 'it  must  be  paid  to  the 
trustees  of  the  settlement,  and  a  summons  having 
been  taken  ont.  Bacon,  Y.C.  held  that  it  mast  be 
paid  to  the  trustees,  and  was  subject  to  the  trusts 
of  the  settlement. 

Mrs.  Christian  appealed. 

Farwdl  for  the  appellant. — The  intention  <jt 
the  settlement  was  that  everything  coming  to  the 
wife  shonld  be  settled  to  which  the  hnsband 
would  be  entitled.  By  the  joint  operation  of  the 
will  and  the  Married  Women's  Property  Act 
1882,  the  fund  is  limited  to  the  separate  use  of 
Mrs.  Christian,  and  therefore  the  money  ought 
not  to  be  paid  to  the  trusteea  of  the  settlement. 
A  testator  making  a  will  after  the  passing  ot  tfaia 
Act  would  not  think  it  necessary  to  deetare  that 
the  legacy  mu  to  be  for  the  eepmAe  use  of  a 
married  woman.  The  ot^act  ot  sect.  19  is  to  pn- 
vent  the  general  power  of  disposition  given  by 
sect.  5  ovoiriding  a  settlement.  It  cannot  be 
intended  to  exclude  settlements  altogethw  from 
the  provisions  of  the  Act.   He  referred  to 

So  Sfonor'j  TrueU,  48  L.  T.  Sep.  N.  S.  MS;  2i 
Ch.  Div.  195 ; 

Re  Quaede't  Tnuta.  SS  L.  T.  Bep.  N.  B.  74. 

Byrne  for  the  trustees  of  the  settlement. — ^The 
object  of  sect.  19  is  to  prevent  the  Act  disturbing- 
or  affecting  existing  settlements,  and  also  to  allow 
settlements  to  be  made  in  the  same  manner  as 
before  the  Act  was  passed,  provided  apt  words 
are  used.  That  only  affects  sect.  5,  by  making  ib 
necessary  to  give  an^  of  the  wife's  property  to 
the  hnsband  which  it  is  intended  he  snomd  have. 

Cotton,  L.J.— The  question  wa  have  to  con- 
sider in  ^is  case  is,  whether  the  sum  of  10,0001. 
whioh  comes  to  the  ladj  under  her  father's  will 
is  comprised  in  the  covenant  to  settle  aftw- 
acqnirei  property.  At  the  date  of  the  testator's 
death  the  Married  Women's  Property  Act  1882 
was  in  operation,  which  provides,  in  sect.  5,  that 
a  marriea  woman,  though  married  Ik  tVire  the  com- 
mencement of  the  Act,  shall  hold  »•  id  deal  with 
as  her  separate  property  all  proporty  which 
comes  to  her  after  the  Act  cam^^mto^ier^tion. 
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Therefore,  if  therG  were  nothing  else  in  the  Act, 
tXL  the  death  oi  her  father  this  married  ladj 
woald  be  capable  of  dealing  with  this  property  as 
her  separate  property  as  if  she  wero  a  feme  tole. 
Bat  we  have  to  consider  whether,  having  regard 
to  sect.  1^  of  the  Act  and  the  terms  of  this  cove- 
nant to  settle  af  Cer-acqnired  property,  this  pro- 
perty is  withdrawn  by  nrtue  of  the  Act  from  the 
effect  of  that  covenant.  I  doubt  wheth^-,  iade- 
pendently  of  sect.  19,  the  property  would  have 
come  within  the  exception  in  the  covenant, 
becaose  the  exo^ti<m  in  of  "  any  property  belong- 
ing, or  which  may  be  given  or  bequeathed  to  or 
settled  upon  her  for  her  separate  use."  There  is 
a  doabt  in  my  mind  whether  "  belongiufl; "  does 
not  mean  property  "  now  belomring  "  to  her,  and 
whether  "  given  to  her  or  settled  to  her  separate 
use  "  does  not  mean  "  given  to  her  by  the  instrn- 
mrait  for  her  separate  nse."  However,  I  will  not 
decade  the  case  upon  the  mere  construction  of 
this  covenant,  becanse  some  of  us  entertain  some 
doubt  about  it ;  but  I  will  look  to  what  is  the 
real  effect  of  sect.  19  of  the  Act.  In  my  opinion, 
whatever  mi||^t  otherwise  have  been  the  effect  of 
Ads  covenant,  tect.  19  of  the  Act  prevents  sect, 
o  fron  adding  to  the  exception  contained  in  the 
eovenant.  lender  the  settlement  the  property 
mnld  go  to  the  husband  for  life,  and  afterwards  to 
tke  chiulren as  in  theordinary  settlement.  If  the 
oonteation  of  the  appellant  is  to  prevail  the  effect 
of  the  provisions  contained  in  sect.  5  is  to  with- 
draw this  sum  from  the  settlement,  and  thereby 
affect  the  provisions  in  favour  of  the  children  of 
the  muriage.  Does  sect.  19  allow  that  H  It  says : 
"Nothing  in  this  Act  contained  shall  interfere 
vith  or  affect  any  settlement  or  agreement  for  a 
settlement  made  or  to  be  made,  whether  before  or 
after  marriage,  respecting  the  property  of  any 
married  woman."  If  this  section  does  not  pre- 
TOut  this  property  being  treated  as  coming 
irithin  the  exception  in  the  covenants*  to  my 
mind  it  is  impossiUe  to  say  that  sect.  Q  will  not 
"interfere  "with  or  affect"  the  provisions  of  the 
settlement.  Bnt  for  this  Act  it  is  perfectly 
dear  that  this  property  would  not  have  come 
within  tbe  exception,  it  would  not  have  been 
settled  to  her  separsAe  use,  nor  would  it  have 
bdooged  to  her  her  separate  use.  It  is  said 
that  sect.  5  gives  power  to  this  lady  "  to  have  and 
to  hold,  and  to  dispose  of  "  this  property  as  her 
separate  property.  Bat  that  section  must  be  read 
with  the  provision  in  sect.  19,  that  nothing  con- 
tained in  the  Act  is  to  affect  or  interfere  with  any 
provision  in  a  marriage  settlement.  Mr.  FarweU 
vgned  that  that  provision  was  to  prevent  a 
married  woman,  when,  under  the  Act,  she  got 
power  to  dispose  of  the  property,  saying :  "  It  is 
true  I  was  bound  by  covenant  to  .settle  this  pro- 
perty, but  the  Act  of  Parliament  ^ves  mc  statu- 
toiT  power  to  deal  with  it,  which  is  independent 
ef  the  covenant  in  my  marriage  settlement."  That 
can  hardly  be  so,  because  merely  giving  power  to 
a  woman  to  hold  property  as  separate  property 
would  not,  fairly  construed,  give  her  a  rignt  to 
deal  with  the  property  without  regard  to  the 
covenant  she  entered  into  and  which  she  could 
perform  nnder  the  power  given  to  her  to  dispose 
of  this  as  her  separate  property.  I  think  it  must 
mean  this,  that,  although  this  power  is  given  to 
a  married  woman,  yet  it  is  not  to  interfere  in  any 
Tay  with  the  provisions  made  in  her  marriage 
Mtlement,  where  a  marriage  settlement  has  been 


made,  providing  how  her  property  is  to  be  dealt 
with.  In  my  opinion  the  decision  appealed  from 
is  right,  and  the  decision  of  Pearson,  J.  in  ^ 
Btonor'a  Trusts  was  right  also.  It  is  unnecessary 
to  consider  the  case  oiRe  Quaeda'a  Trutta  before 
Chicty,  J*.,  because  that  particular  question  doe^ 
not  arise  now,  and  any  qpinum  we  might  give 
voold  be  Mtra-judiciaL 

LiNDLEY,  L.J. — The  questions  which  arise  undor 
this  Harried  Women's  Property  Act  1882  aro 
well  known  to  be  extremely  difficult  and  extremely 
puzzling,  and  I  am  not  satisfied  that  I  under* 
stand  sect.  19  fully  even  now.  But  it  does  nos 
follow  that  I  do  not  see  my  waY  for  a  ahon 
distance  and  very  clearly.  I  think  in  this  case 
the  actual  point  we  have  to  decide  is  clear,  and 
to  my  mind  dear  to  demonstration.  Jnst  let  us 
see  what  the  rights  of  the  parties  would  be  but 
for  this  Act  Parliament.  There  is  no  con* 
troversy  at  all  that,  if  we  decide  the  question 
without  this  Act  of  18S2,  the  property  would 
be  bound  by  the  covenant  to  settle.  That  is  un- 
arguable, it  is  plain.  Now,  what  does  the  Act 
say  P  Sect.  19  says  that,  nothing  in  the  Act  shall 
interfere  with  or  affect  any  settlement  made 
before  marriage,  or  to  be  made  after  marriage. 
What  does  that  mean  ?  It  means  that  you  cannot 
affect  the  rights  of  the  parties  nnder  the  settle- 
ment by  this  Act.  That  seems  to  me  very  clear, 
and  although  I  do  not  say  I  cannot  see  a  difii- 
culty  in  construing  sect.  19  with  sect.  5,  still  than 
does  not  affect  this  q^uestion.  It  appears  to  mc 
the  decisitm  is  quite  right. 

Lopes,  L.J. — These  Married  Women's  Propertv 
Acts  have  raised  very  difficult  questions,  out  1 
do  not  think  there  is  any  vet^  serious  difficulty 
in  deciding  the  point  wnich  is  now  before  the 
court.  The  testator  here  did  not  leave  the  |k<o- 
perty  in  question  to  the  plaintiff  for  her  separato 
use.  Therefore  it  is  not  within  the  exception  in 
the  marriage  settlement,  and  was  subject  to  that 
settlement.  Kow,  in  1882  this  Married  Women's 
Property  Act  was  passed,  and  the  5th  section  ii 
in.  these  words  :  "  Every  woman  married  before 
the  commencement  of  this  Act  shall  be  entitled 
to  have  and  to  hold  and  to  dispose  o£  iu  manner 
aforesaid,  as  her  separate  property,  all  real  and 
personal  property  her  title  to  which,  whether 
vested  or  contingent,  and  whether  in  jjossession, 
reversion,  or  remainder,  shall  accrue  after  the 
commencement  of  this  Act."  Therefore  thai 
section  gives  the  property  in  question  a  character 
which  brings  it  within  the  exception.  In  point, 
of  fact  it  withdraws  it  from  the  settlement  and 
{^ves  it  a  different  destination  from  that  which 
it  would  otherwise  have  had.  Then  I  come  to  sect. 
19,  the  earlier  part  of  which  is  in  these  words : 
"  Nothing  in  this  Act  contained  shall  interfere 
with  or  affect  any  settlemmt  or  agreement  for  a 
settlement  made  or  to  be  made,  whether  before 
or  after  marrii^,  respecting  the  property  of  any 
married  womw,  or  shall  interfere  with  or  render 
inoperative  any  restrictions  against  anticipation," 
and  so  on.  If,  as  I  said,  sect.  5  gives  tbe  property 
in  question  a  different  destination  from  thai* 
which  it  would  have  independently  of  the  Act, 
it  seems  to  me  impossible  to  say  that  sect,  lit 
does  not  apply.  Therefore  I  think  the  decision 
of  the  court  wlow  was  right. 

Solicitors :  Patown,  Bnow,  BIosBim.  and 
Kinder.  ^  j 
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Ct.  or  AiT.'} 

Kov.  1.  2,  4,  and  9,  1886. 

(Before  Lord  E&heb,  U.R..  IiIndley  and 
LoFxs,  LJJ.) 

FlKBAKK*8  SXICUTOBS  V.  HUHPHBETS  ASD 
OIHEBS.  (a) 

Princ^al  and  agent — Company — Diraetort — Over- 
i$$tte  of  debenture  stock — Warranty  of  authoriiy 
— 3Ieaaure  of  damages. 

A  railway  company  having  agreed  with  F.,  one  of 
its  creditors,  to  give  him  some  debenture  stock  in 
payment  of  a  debt,  iUdireetor$,  unaware  that  the 
power  of  the  company  was  aehaueted,  issued  to 
some  n&io  debenture  stock. 

Held  that,  tlie  debentwres  being  invalid,  the  directors 
were  ^ersonaUy  liable  on  their  implied  repre- 
seniahon  that  they  had  authority  to  issue  deben- 
ture stock. 

Held,  cdso,  that  the  company  being  wound-up,  ihe 
measure  of  damages  was  the  value  of  f&e  same 
ammint  of  genuine  debenture  stock. 

AprzAL  hy  the  defendants  from  a  jadfcment  of 
Uathew,  J.  in  an  action  tried  without  a  ja^- 

The  defendants  were  directors  of  the  Charn- 
wood  Forest  Bailwaj. 

The  facta  sufficiently  appear  in  the  judgw 
ments. 

Sir  H.  Bavey,  Q.C.  {Cohen,  Q.C.  and  Graham 
with  him)  for  Humphreys  and  Warner. 

Sigh^,  Q.C.  (B.  8.  Wright  and  H.  J^gwith 
with  him)  for  Mowbray. 

S.  J).  Oreene,  Q.C.  (JfocatJh's  with  him)  for 
Stretton. 

Douglas  Walker  for  Barton. 

Sir  B.  E.  Waster,  Attoraey<Oeneral  (Finlay, 
Q.G.  and  S.  Sutton  with  him)  for  the  plaintiff. 

The  following  cases  were  cited : 

CoUenr.  ITt^M,  7 E. & B.  801 :  8 E.  A B.  647 ; 

Weeks  t.  Provert,  L.  Bep.  8  C.  P.  427. 

Chapleo  T.  Brunswick  BenejU  Building  Societu,  44 

L.  T.  Bep.  N.  S.  440;  6Q.  B.  Div.  696; 
Ditison  t.  Seuter's  msgraph  Commmy,  87  L.  T. 

Bep.  N.  S.  370 ;  8  CP.  ISt.  1. 

Cur.  adv.  vuU. 

Nov.  9. — Lord  Eshee,  M.E. — In  this  case,  which 
has  been  argued  with  great  ability,  there  is  some 
complication  of  facta,  but  none  in  law.  The 
plaintiff  Firbank  was  a  railway  engineer,  and 
entered  into  a  contract  with  the  railway  company 
to  do  certain  works,  for  which  he  was  to  be  paid  in 
the  ordinary  way  as  the  work  went  on,  on  certifi- 
cates of  the  wort  done,  tuid  it  was  also  agreed  that 
he  shonid  be  paid  in  cash.  Now,  the  railway  com- 
pany, having  no  money  of  their  own,  entered  into 
a  financial  arrangement  with  a  person  of  the 
name  of  Maddison,  who  undertook  to  finance  the 
railway  company,  to  place  debenture  stock  with 
the  public,  obtain  their  snbscriptions,  and  to  pay 
Firbank  on  the  certificates.  Maddison  entered 
into  no  agreement  with  Firbank,  his  only  agree- 
ment was  with  the  railway  company,  and  he 
would  pay  Firbank  only  as  agent  of  the  com- 
pany.  The  works  proceeded,  certificates  were 

SVen,  Maddison  obtained  money  and  paid  Fir- 
<nk  for  several  of  the  first  certificates.  But 
after  a  time  Maddison  began  to  fait  to  pay ;  and 
h^with  the  oompany's  secretary  Tremayne,  did  not 
act  honestly  towards  the  company,  they  mnst 
have  got  debentures  issued,  and  then  have  dis- 

(s>  &sgorM  by  Haslit  Sum,  Emi,  BurlaUr  tuUkW. 
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S>sed  of  them  to  the  public  for  their  own  benefit, 
ut,  though  Maddison  failed  to  pay  Firbank, 
this  was  a  breach  only  of  his  contract  with  the  com- 
pany. Firbank  was  entitled  to  be  paid  in  cash  by 
the  company,  and  tfaey  were  bonnd  to  get  money  to 
do  so  if  Maddison  did  not.  But  by  reasonof  Maddi- 
son's  failure  they_  could  not  pay.  The  company 
was  then  hardly  insolvent,  but  it  may  be  that  by 
their  contract  with  Firbank  he  was  not  bound  to 
go  on  nnless  tfaey  were  willing  to  pay.  Then  a 
new  arrangement  had  to  be  made,  and  some 
diroute  arises  as  to  what  that  new  arran^^ement 
in  fact  was.  [His  Lordship  then  dealt  with  the 
conflicting  evidence,  and  continued:]  I  there- 
fore come  to  the  conclusion  that  the  new  agree- 
ment was  that  Firbank  should  receive  debenture 
stock  in  payment  of  past  claims,  and  should  go 
on  with  the  works  on  the  terms  of  the  new  i^ree- 
ment.  On  July. 26  all  the  directors  were  pre- 
sent, and  the  contract  was  sealed.  It  is  absurd 
to  say  that  the  directors  did  not  know  that 
Firbank  had  not  been  paid,  and  that  there  was  a 
difficulty  about  it.  The  agreement  was  explained 
to^l  the  directors,  not  only  as  to  the  future,  bat 
also  as  to  the  past.  When  the  directors  say 
they  did  not  know,  whv,  in  matters  of  business, 
you  cannot  accept  such  statements.  Now,  what 
was  done  P  The  agreement  was  signed  that 
Firbank  would  be  paid  in  a  new  manner  as  to  tUe 
future,  and  as  to  past  debts,  that  if  he  would 
accept,  instead  of  payment  in  cash  owing,  a  new 
payment  of  debentares,  the  company  would  issue 
some  to  him.  They  did  not  know  of  the  over- 
draft, and  they  all  agreed  that  new  and  valid 
debentures  should  be  issued.  This  was  a  binding 
agreement  with  the  company.  If  nothing  had 
happened  but  a  mere  breach,  the  defeoidants  would 
not  oe  liable;  but  they  agreed  for  the  company 
that  valid  debentures  should  be  issued.  But  it 
was  by  the  directors  the  debentures  were  issued. 
The  debentore  certificates  were  produced,  and 
signed  then  and  there  by  two  directors,  Hum- 
phreys and  Warner.  It  is  the  same  as  if  each 
director  had  signed  them.  The  actual  date  is 
immaterial.  But,  as  at  that  time  the  company's 
power  to  issue  debentures  had  ceased  to  exist  on 
account  of  over-issue,  they  were  invalid.  The 
question  now  arises,  has  Firbank  any  right  ^rainst 
the  directors  P  Is  the  case  within  CoUen  v.  Wright 
{ubi  sup.)  or  is  it  not  ?  The  directors  are  agents 
of  the  company.  They  had  no  authority  to  bind 
the  company  by  an  orer-issne  of  debentures,  but 
they  did  msike  such  an  over-issue  under  an  agree- 
ment of  the  company  with  Firbank.  Then  it  is 
said  they  affirmed  to  him  that  th^  had  the 
authority  of  tiie  company  to  issue  than,  and  Fir- 
bank  would  nob  have  taken  them  if  he  had  not 
relied  on  what  the  directors  said.  Thm^cm  it 
is  said  that  the  directors,  affirming  that  they 
had  authority  when  they  had  not.  are  Uabte 
to  Firbank  for  damages,  within  the  rule  laid 
down  in  GoUen  v.  ^^mght.  Against  this  it  is 
urged  that  the  directors  here  did  not  make  a 
contract.  But  the  real  principle  is  this,  that  where 
a  man  asserts  that  he  has  authority  to  bind  his 
principal,  and  by  reason  of  the  assertion  induces 
another  man  to  change  his  position  with  regard 
to  the  principal  through  relying  on  the  assertion, 
and  the  assertion  turns  out  to  be  untrue  and 
damage  accrues,  it  is  to  be  taken  that  the  person 
making  the  assertion  is  personally  liable.  The 
language  used  in  Weeks  v.  Propert,{ubi  eup^  and 
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Dtdbion  T.  Beuier'8  Telegram  Company  {uhi  <up.) 
shows  that  the  principle  of  CoUen  r.  Wright 
extends  fnrtiier  than  the  case  of  one  person 
indncing  another  to  enter  into  a  contract.  It 
applies  where  a  person  making  an  assertion 
induces  another  to  enter  into  a  transaction 
which  he  would  not  otherwise  have  entered 
into.  I  am  of  opinion  that,  all  through  the  defen- 
dants asserted  by  their  issue  of  debentures  that 
they  had  authority  to  issue  them,  and  so  induced 
Firbank  to  accept  them  as  valid  debentures  of  the 
company,  and  tnerefore  are  liable.  Then  comes 
dieqneBtiontowbatamoiuitareth^liableP  When 
then  is  an  iasne,  aaoh  as  here,  I  do  not  say  that 
in  all  cases,  they  would  be  liable  for  tihe  nomiiul 
amoant  of  the  debentures.  If  the  company  had 
been  in  a  solvent  condition,  Firbank  could  have 
obtained  payment  from  them ;  his  rights  would 
onlrhaTe  been  delayed.  If  the  directors' assertion 
had  been  true,  he  would  have  had  valid  deben^ 
tnres  and  a  charge  on  the  company's  property. 
Therefore  the  damages  here  are  the  difference 
between  the  value  of  the  debentures,  if  thev  had 
been  valid,  and  the  amount  which  Firbank  can 
get  from  the  company  on  his  claim,  which  in  this 
case  is  nothing.  Therefore,  the  damages  are  the 
full  amonnt  of  the  debentures,  and  the  judgment 
s^inst  the  directors  for  that  amount  must  be 
uErmed. 

IdHDiBT,  L.J.  delivered  a  written  judgment 
IS  follows :— ^I  am  of  the  same  opinion.  On  dis* 
pDted  qnestions  of  fact  I  agree  with  the  opinion 
<rf  the  learned  judge  in  die  conrt  below.  The 
position  of  affiurs  on  the  2dtb  July  1882  may  be 
thns  shortly  stated.  The  company  was  indebted 
to  its  contractor  for  work  done  in  the  sam  of 
10,00(^  in  respect  <rf  the  engineer's  first  sizcertifi- 
cates,  and  the  company  also  owed  him  21,0002. 
more  in  respect  of  the  seventh,  eighth,  and  ninth 
certificates.  The  company  could  not  pay  these 
sums  in  cash,  nor  could  it  pay  in  casn  for  the 
work  remaining  to  be  done.  Under  these  circum- 
stances, and  with  a  view  to  induce  the  contractor 
to  abstain  from  pressing  for  cash,  and  also  to 
induce  him  to  continue  the  works,  the  company 
agreed  to  give  him  18,4001.  debenture  stock  and 
security  for  the  balance  due  and  to  become  due 
under  the  original  contract  for  making  the  line. 
Forsnant  to  uus  agreement,  the  directors  of  the 
eompany  gave  him  cortiftoates  for  18,400L  deben- 
tnre  stock,  and  thereupon  the  contractor  forbore 
to  press  the  company  for  cash,  and  be  proceeded 
to  finish  the  line.  The  company  was  afterwards 
wotind-np,  and  it  ww  then  discovered  that,  when 
the  above  agreement  was  made  and  the  certifi- 
cates were  given,  the  company  had  already  issued 
the  whole  m  the  debenture  stock  which  the  com- 
puiy  could  then  lawfully  issue ;  whence  it  follows 
that  the  company  could  not  then  legally  issue 
more,  and  that  the  certificates  given  by  the 
directors  for  the  18,400L  debenture  stock  were 
valueless.  It  further  appears  that  the  company 
cannot  pay  its  unsecured  creditors  anything, 
bat  its  debenture  stock  is  and  always  was  wortn 
more  than  20s.  in  the  pound.  Under  these  cir- 
ramstaneea  the  contractor  oIaim«  to  make  die 
directors  personally  responsible  for  the  valne 
vhich  the  18,4001.  debenture  stock  purported  to 
be  given  him  woald  have  had  if  it  had  been  validly 
iasued.  The  learned  judge  who  tried  this  case 
has  decided  in  favour  of  the  contractor,  and  has 
assessed  the  damages  at  18,4002.,  and  the  con* 


tractor  is  content  with  this  snm.  Whether  the 
contractor  is  entitled  to  recover  this  amount  from 
the  directors  depends  npon  two  questions,  viz. : 
(1)  Whether  the  directors  are  to  be  treated  as 
having  impliedly  warranted  that  they  as  agents 
of  the  company  had  authority  to  issue  18,4001. 
debenture  stock  P  (2)  What  is  the  measure  of 
damages  for  which  they  are  liable  if  they  are  to 
be  so  treated  P  The  first  question  mast,  in  my 
opinion,  be  answered  in  the  contractor's  favour. 
He  conld  not  know  whether  the  company  had  or 
had  not  already  issued  the  full  amnnnt  of 
debenture  stock  which  it  was  authorised  to 
issue.  He  was  justified  in  assuming  that  the 
directors  had  power  to  do  what  they  did, 
and  by  giving  him  the  debentare  stock 
certificates  they  in  truth  represented  to  him  that 
they  had  such  power.  Moreover,  they  in  effect 
requested  him  not  to  insist  on  payment  in  cash, 
and  to  go  on  with  the  works  in  consideration  of 
receiving  debenture  stock,  and  this  he  sgreed  to 
do  and  did.  These  circumstances  bring  the  case 
directly  within  CoUen  v.  Wright  (7  E.  &  B.  731, 
and  8%&B.  647)  and  that  class  of  cases.  There 
is  the  representation  by  the  directors  to  the  con- 
tractor, and  consideration  given  by  him  in  the 
shape  of  action  by  him  on  the  faith  of  such  repre- 
sentation. Nothing  more  is  necessary  to  make 
the  principle  laid  down  in  CoUen  v.  Wright  appli- 
cable to  the  case.  The  &tct  that  the  directors  were 
themselves  deceived  sjid  did  not  know  or  suspect 
that  they  had  not  the  power  to  do  what  they  did 
ia  immaterial  in  cases  of  this  description.  Speak- 
ing generally  an  action  for  damages  will  not  lie 
against  a  person  who  honestly  makes  a  misrepre- 
sentation which  misleads  another.  Bat  to^  this 
general  rule  there  is  at  least  one  well-established 
exception,  viz.,  where  an  agent  assumes  an  autho- 
rity which  he  does  not  possess  and  induces 
another  to  deal  with  him  upon  the  faith  that  he 
has  the  authority  which  he  assumes.  The  present 
case  is  within  this  exception  and  the  directors  are 
liable  to  the  contractor  for  the  misrepresentation 
they  made  to  him.  The  next  question  is  as  to  the 
amount  of  damages  to  which  the  contractor  is 
entitled.  The  directors  cannot  be  treated  as 
having  warranted  the  solvency  of  the  company, 
and  if  genuine  debenture  stock  of  the  company  had 
been  worthless  the  measure  of  damages  irould 
have  been  nil.  But  in  this  case  the  company's 
debenture  stock  is  and  always  has  been  worth  Sxls . 
in  the  pound ;  consequentiy  the  value  of  18,4001. 
genuine  debentare  stock  is  the  measure  of  the 
contractor's  loss.  That  is  what  he  agreed  to  take 
in  satisfaction  of  a  larger  demand,  and  that  is 
what  he  has  lost  by  reason  of  the  misrepresenta- 
tion made  to  him.  This  was  the  view  taken  b^ 
Mathew,  J.  I  think  it  correct.  The  appeal  is 
dismissed  with  costs. 

Loras,  L.J.— I  concur, and  have  nothii^  to  add. 

AppetU  dumusett. 
Solicitors  for  the  plaintiff,  6.  R.  K.  and  G.  Ju 
Fi$h«r. 

Solicitors  for  the  defmdants,  Ktng^ord,  Dor- 
man,  and  Co.,  for  Smith  and  Ufammatt,  Ashby- 
de-l^Zou<^ ;  Newman,  Stretton,  and  Co. ;  FUid, 
Botcoe,  and  Co.,  for  Deans  and  Haatda,  Lough- 
borough. 
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Dm.8Mtd9, 1886. 
(Before  Lord  Eshek,  HLB.,  Lutdlet  and  Lofzs, 
LJJ.) 

Stikdell's  Exbgqtoks  v.  Bululet's 

EXECDTOBS.  (a) 

StatwU  o/  LimitoHons — 21  Joe.  1,  e.  16,  w.  3, 4 — 
Action  commenced  by  isttte  of  wtt  wiihm  ms 
years — Death  of  debtor  while  action  pending — 

.  Nevj  writ  against  executors  isatted  after  es^ration 
of  fix  yeart—a  L.  P.  Act  1852,    135—0.  S.  C. 

Order  xvn^v.i. 

Wliere  an  ariion  of  d^t  ka*  been  eommenctd 
th«  i»$ue  of  a  writ  tvithin  the  period  of  nst 

■  yearw,  and  tha  alleged  debtor  has  dRed  during  ike 
eurreney  of  the  wiit  commencing  the  action,  H« 
plaintiff  may,  within  a  reasonahle  time,  com- 
mence  a  new  action  against  the  etoeeutorBy 

•  TtotwUhstanding  thai  the  period  of  s-ke  yean 
tnay  have  then  expired.  The  plaintiff  has  this 
rwht  by  virtue  of  the  construction  whidt  has  been 
ptaeed  6y  the  courts  vpon  seet.  4  <tf  21  Jae.  1, 

'  e.  16,  ever  eince  fhe  time  of  Kinsey  v.  Meywurd 
(1  Ld.  Baym.  432);  and  his  right  has  not  been 
altered  by  the  Common  Lata  JProeedvm  Act*  or 
the  Judicature  Acts. 

This  was  an  appeal  by  the  defendants  from  a 
jnd^ent  of  Day,  J.  in  favour  of  the  plaintiffs. 

Sir  Richard  Bnlkeley  accepted  a  bill  of  exchange 
draim  in  favonr  of  Swindell.  The  bill  was  for  a 
stun  of  2000!.,  was  dated  the  19th  April  1877,  and 
was  payable  six  months  after  date.  When  the 
bill  became  due,  viz.,  upon  the  22nd  Oct.  1877, 
18001.  was  paid. 

On  the  17th  Oct.  1883  Swindell,  who  was  still 
the  holder  of  the  bill,  issued  a  writ  against  Sir 
Kichard  Bulkeley  for  the  balance  of  20(^.  and 
interest  thereon.  This  writ  was  issned  for  the 
purpose  of  saving'  the  Statute  of  Limitations,  bat 
it  was  never  served,  and  no  effort  was  ever  made 
to  serve  it. 

Sir  Bichard  Bulkeley  died  on  the  27th  Jan. 
1884,  and  his  will  was  proved  by  his  executors  on 
the  21st  3iay  ui  that  year.  Thereupon  Swindell 
sent  in  bis  claim  to  the  executors,  and  itttbraned 
them  that  he  had  issued  his  writ  a^inst  Sir 
Bichard  Bulkeley,  bat  the  claim  was  rqected. 

On  the  27tfa  Nov.  1884  Swindell  issned  the 
writ  in  the  present  action  against  the  execntors. 
Before  the  trial  of  the  action  Swindell  died,  and 
an  order  was  made  allowing  his  execntors  to 
continue  the  action. 

The  defendants  pleaded  that  the  debt  was 
barred  by  the  Statute  of  Limitations. 

The  action  was  tried  by  Day,  J.  without  a  jury, 
and  judgment  was  given  in  favour  of  the  piain- 
tifEs,  with  costs. 

The  defendants  appealed. 

GltanneUt  Q.C.  and  Jason  Smith  for  the  appel- 
lants.— Day,  J.  was  wrong  in  holding  that  a  new 
action  conld  be  brought  after  the  expiration  of 
the  six  years  under  the  circumstances  of  the 
present  case.  The  effect  of  the  constrnetion 
placed  by  the  judges  upon  sect.  4  of  21  Jae.  1, 
c.  16,  was  no  doubt  to  give  at  that  time  to  a 
plaintiff,  who  had  brought  an  action  against  a 
defendant  within  the  six  years,  a  right  to  bring  a 
fresh  action  after  the  sis  years,  when  the  defen- 
dant died  dnring  the  pendency  of  the  first  action. 
But  the  whole  point  and  ground  of  the  decision 

(40  Btvorted  br  A.  A.  Honan,  £«q.,  BuTiBteMAXaw. 


was,  that  the  first  adioa  abated  through  no  fault 
of  the  plaintiff,  and  the  conrts  therefore  hddth«k 
he  might  bring  a  fmh  action  within  a  rea8<»»ble' 

time: 

Kinsm/  r.  Sevward,  1  Ld.  B»jm,  439 ; 
Cwlnois  V.  Lord  Momington,  7  E.  A  B.  SBS  ; 
atwrgesa  v.  Darrell,  4  H.     N.  682; 
Rodtdsn  V.  Sarridgs,  2  Wnu.  Saond.  646. 

But  now  the  action  abates  no  longer,  it  beioje 
enacted  by  the  Common  Law  Procedure  Act  18^ 
8. 135,  that  an  action  shall  not  abate  by  the  dirath 
of  a  party  if  the  cause  of  actioa  survive ;  that  is 
embodied  in  O.  S.  C.  1883,  Order  XVH.,  r.  1.. 
Now,  therefore,  the  proper  course  ia  to  ^iply  to 
continue  the  proceedings  i^g^^^  executors 
under  Order  XVIL,  r.  4.  The  former  decisions 
were  foonded  upon  the  abatement  of  the  action, 
and  do  not  now  apply.  Csssa/iUe  raiione  cessat  lest, 
[Lwd  EsHKR,  M.B.— What  case  do  you  say  was 
engrafted  upon  sect.  4  of  21  Jae.  1,  c  16,  bjr  th0 
judges  in  the  early  cases  P]  Power  in  a  j^aiiitiff 
to  bring  a  fresh  action  after  six  yeais,  when  his 
action,  duly  brought  within  the  six  years,  had 
abated  through  no  fault  of  his  own : 
Bhodes  V.  Smsthwnt,  4  H.  *  W.  48. 
In  this  case  the  writ  in  the  first  action  wasnerer 
served,  and  no  attempt  was  made  to  serve  it,  and 
the  plaintifis  cannot  now  rely  upon  it  as  a  com-  - 
mencement  of  the  action.  Spencer's  case  (6  Co. 
9,  b)  and  Doyle  v.  Kaufman  (3  Q.  B.  Div.  7)  were 
also  cited. 

Lumley  Smith,  Q.C.  and  Mnir  Maekensis  for  the 

ElaintifF. — The  equity  of  the  statute  of  James  was 
eld  hr  the  courts  to  include  the  case  of  a  plaintiff 
or  defmdant  dying  dnring  the  pendency  of  an- 
actitm  duly  commenced,  and  then  a  reasonable 
time  (whiOTt  is  held  to  be  one  year)  is  given  to 
begin  a  new  action.  Lord  Denman  fully  Rcplains 
this  in  Adams  v.  Bristol  (2  Ad.  &  E.  389),  and 
nothing  is  there  said  about  abatemmt ;  the  matter  - 
is  dealt  with  as  though  the  result  of  the  decisions 
were  that  the  words  were  written  into  the  statnte. 
In  OuHeKts  r.  MominOton  («U  sup.)  the  principle 
was  never  doubted.  The  defendant's  argument, 
therefore,  comes  to  this,  that  the  law  has  been 
altered  the  Common  Law  Procedure  Aots  maA 
the  Judicature  Acts.  They  provide  alternative 
remedies,  but  to  hold  that  tney  take  away  the 
former  remedy  would  be  to  hold  that  they  alter  - 
rights,  which  it  has  been  eonstautly  held  that 
they  do  not  assume  to  do. 

Channell,  Q.C.  in  reply. — The  questicm  ccanes 
back  to  what  words  they  are  which  are  to  be  con- 
sidered as  written  into  the  statute.  The  defen- 
dants contend  that  they  must  contain  the  idea  of 
the  abatemmt  of  the  action,  which  was  the  reason- 
for  the  decision. 

Lord  EsEBS,  V.B.-- I  think  that  the  judgment 
of  Day,  J.  in  this  case  was  right.  I  nave  been 
somewhat  puzzled  by  the  mass  of  learning  upon 
"Journeys  accounts,"  which  has  been  extracted 
from  the  old  cases  and  laid  before  us  in  argument,, 
but  I  have  come  to  the  conclusion  thiU  it  really 
has  nothing  to  do  with  the  point  in  this  case. 
The  statute  21  Jac.  1,  c.  16,  was  cwisidered  by  the 
courts  more  than  two  hundred  years  ago,  and  a 
certain  construction  was  then  pat  upon  the  4th 
section.  It  is  said  that  that  was  a  construction 
which  strained  the  language  of  the  statute,  and 
wiich  judges,  if  they  were  now  construing  the- 
section,  would  not  now  place  uijen  it.  I  m  not 
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koow  how  that  nuy  be;  it  was  done  two  hundred 
years  ago,  and  assuming  ereii  that  wo  dissent 
from  that  construction  we  cannot  possibly  now 
oreimle  it,  and  therefore,  as  long  as  the  statute 
remains  unrepealed,  it  mnst  be  read  as  having 
that  constraction  placed  upon  it.  Now,  what  is 
that  construction  P  Certain  cases  are  mentioned 
in  sect.  4  which  prevent  the  rigidity  of  sect.  3, 
-Sod  the  courts  have  said  that,  though  ib  is  not 
in  tenns  included  in  sect.  4,  yet  that  sect.  4  does 
by  nooesBary  implication  include  the  case  of  a 
ponoD  having  commenced  an  action  against  his 
debtor  within  the  period  oi  six  years  and  the 
debtor  dying,  and  then  it  has  been  Held,  according 
to  this  const  .•action  of  the  4th  section,  that  in 
such  a  case  the  plaintiff  may  commence  a  new 
■action  beyond  the  period  of  six  years  against  the 
executors  of  his  debtor  the  defendant,  and  that  if 
he  does  so  within  a  reasonable  time,  then  his 
-daim  is  not  barred  by  the  3rd  section.  The 
mcmient  that  the  judges  came  to  the  conclusion 
that  the  4th  section  included  such  a  case  as  I 
have  mentioned,  the  result  was  that,  for  all 
-pwtical  purposes,  that  case  was  written  into  the 
section,  and  so  long  as  that  section  remains  it  is 
to  be  taken  as  including  this  case.  How,  the 
jn^iei  gave  oertaJn  reasons  why  they  thus  con- 
Btraed  the  statute,  and  in  the  case  of  Cttrlmcis  v. 
Lord  Jfbrmn^tott  [tibi  tup.)  Lord  Campbell  pointed 
oat  a  good  reason.  Speaking  for  my«lf,  I  pr^r 
Lord  Campbell's  reaaon  ae  representing  good 
same  and  juatioe;  but  whatever  their  leaaona 
may  faaye  been,  the  oonstruction  plaoed  upon  the 
aertion  is  not  got  rid  of  by  saying  that  the  reasons 
>Dpon  which  it  is  founded  are  no  longer  applicable. 
We  have  then  to  consider  whether  the  statute  has 
been  repealed  or  altered.  It  is  said  that  the 
Common  Law  Procedure  Act  has  done  away  with 
the  grounds  and  reasons  for  that  construction. 
Supposing  it  has,  I  have  already  said  that  the 
coQStructiou  mnst  still  ramain  ;  but  I  do  not  think 
it  has  done  anything  of  the  sort,  it  has  simply 
.provided  an  alternative  remedy.  In  the  same 
iray  I  think  there  is  nothing  in  the  Jodieature 
Acts  or  Bales  which  has  done  anything  more  than 
provide  an  alternative  remedy.  The  judges  in 
the  Jndic^re  rules  were  dealing  only  with  pro- 
cedure, and  endeavouring  to  dimmiih  the  expense 
of  litigation.  Can  it  bis  said  that  by  anr  rale 
tbc7  took  away  any  right  which  a  creditor  had  of 
bringing  a  new  action  as  before?  I  have  always 
set  my  face  against  such  a  construction  of  the 
Jndic^re  Biues,  a  construction  which  would 
make  them  alter  rights  instead  of  merely 
manipulate  proceedings ;  in  my  view  their 
only  object  was  to  diminish  expense  and  get  to 
realities,  and  get  to  those  as  quickly  as  you  can. 
^EWeEore  I  tjiink  that  the  4th  section  of  the 
rtatate  of  James  remains  as  it  always  was,  and 
that  there  is  nothing  to  prevent  a  creditor  Ining- 
iag^  a  new  action  under  the  circumstances  under 
which  he  oonld  have  brought  it  before.  Kow 
tlioae  circumstances  are,  that  a  creditor  brings  an 
action  within  the  six  yean),  and  that  than  the 
■n^ed  debtor  dies,  the  alleged  creditor  then  has 
Ihe  rig^fc  of  bringing  a  new  action,  beyond  the 
period  of  six  years,  it  he  does  so  within  a  reason- 
able time.  Do  those  circnmstanoes  exist  in  this 
case  ?  The  only  reason  urged  that  they  do  not  is 
that,  though  the  creditor  oegMi  an  action  in  the 
fifetome  of  the  debtor  by  the  issue  of  a  writ,  yet 
>that  writ  was  uev^  served,  and  therefore  the 


action  was  not  commenced,  because  the  court 
ought  now  to  hold  that  that  writ  which  was  not 
served  cannot  properly  be  recorded  as  a  com- 
mencement of  the  action  under  such  circum- 
stances. I  do  not  think  that  any  such  proposi- 
tion as  that  can  be  supported  either  by  principle 
or  authority;  an  action  which  has  been  com- 
menced by  the  issue  of  a  writ  has  been  com- 
menced, even  though  you  may  not  endeavour  to 
enforce  the  writ.  After  the  commencement  of 
the  action  the  alleged  debtor  died,  and  then, 
though  the  period  of  six  years  had  expired,  the 
creditor  brought  a  new  action  against  nis  execu- 
tors within  a  reasonable  time.  1  think  therefore 
that  the  facts  of  this  case  have  brought  it  within 
the  4th  section  of  21  Jac.  1,  c.  16,  as  construed  by 
the  ccurts,  and  that  the  plaintiffs  have  a  right 
to  bring  this  action,  and  that  the  judgment  in 
their  &voar  was  right. 

LiiTDLEY,  LX — The  fir.st  action  in  this  case  was 
€»rameuced  on  the  17th  Oct.  1883,  within  a  few 
days  of  the  expiration  of  the  period  of  six 
years,  but  in  time  to  save  the  Statute  of  Limita- 
tions. The  writ  in  that  action  might  have  been 
served  upon  the  defendant  at  any  time  before  his 
death.  He  died  in  Jan.  1884  -while  that  writ  was 
still  current  and  a  good  writ.  His  will  was  proved 
in  May  1 864,  and  a  new  writ  commencing  a  new 
action  was  issued  against  his  executors  in  the 
foUowing  November.  I  do  not  see  how  we  are  to 
get  over  the  series  of  decisions  which  have 
engrafted  an  exception  upon  the  statute  of  James 
which  is  not  in  the  4th  sectioa  bat  which  is  to  be 
read  into  it.  I  think  Mr.  Channell  put  the  pmnt 
shortly  when  he  sud  that  the  question  was  what 
the  exception  is  that  we  are  to  read  into  the  statute. 
His  contention  is,  that  what  we  are  to  read  in  is 
that  a  fresh  action  may  be  brought  when  an 
action  dulv  brought  within  the  six  years  has 
abated.  That  appears  to  mo  to  be  putting  the 
matter  inavery  technicalfonn,and  to  be  sacrificing 
substance  to  form.  "What  has  happened  is  the 
death  of  the  defendant ;  it  is  that  which  has  em- 
barrassed the  plaintiff,  not  the  abatement  of  his 
action,  which  is  merely  the  technical  legal  resnlt  of 
thedeath.  The  case  of  Curletoie  v.  LordMomington 
(ubi  aup.)  has  been  followed  on  the  same  lines  by 
Siurgi*  v.  DarreU  (ubi  tup.),  and  it  cannot  be 
doubted  that  the  substance  of  the  decision  is  that, 
when  an  action  has  been  duly  brought  within  the 
six  years,  and  one  of  the  parties  dies,  then  a  new 
action  may  be  brought  within  a  reasonable  time, 
and  I  do  not  think  that  we  ought  to  sacrifice  sub- 
stance to  form  when  we  obsetre  the  tendency  of 
the  decision.  Kow,  it  was  argued  by  Mr.  Jaeon 
Smith  that  this  new  action  would  not  have  been 
maintainable  before  the  Common  Law  Procedure 
Act,  because  the  writ  in  the  first  action  was  never 
served,  and  for  this  he  placed  reliance  upon  the 
caiseot Kinaeif  V. Hej/ward  {ubieup.}.  Now,IcaimoC 
gather  from  any  report  of  that  case  that  it 
turned  upon  the  fact  that  the  writ  had  not  been 
served ;  it  seems  to  me  to  have  proceeded  upon 
the  ground  that  all  the  continuances  were  not 
duly  set  forth.  I  do  not  now  decide  what  would 
have  happened  if  the  writ  in  the  first  action  had 
been  a  spent  writ  at  the  time  of  the  defendant^ 
death.  1  think  this  case  is  of  an  exceptional 
character,  and  is  only  brought  within  the  statute 
by  a  forced  interpretation  of  its  termfi ;  but, 
however  forced  duht  interpretation  may  be,  it  is 
stiU  binding  upon  ns,  and  we  cani|^^^|^^^|^ 
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it.  I  am  therefore  of  ofrinioii  that  this  appeal 
must  be  dismiBsed. 

LoFBs,  L.J. — The  case  of  Curlewia  \.  l^c  aijig- 
ion  seema  to  me  to  show  clearly  what  the  law 
was  considered  to  be  at  that  date.  It  was,  that 
when  an  action  was  commenced  within  the  period 
of  nix  years,  and  the  plaintiff  died  daring  the 
pendency  of  the  action,  nis  representatives  might 
commence  a  new  action  within  a  reasonable  time 
after  his  death ;  or,  if  the  defendant  died,  the 
plaintiff  might  commence  a  new  action  within  a 
reasonable  time  of  the  probate  of  the  will,  or 
grant  of  administration.  I  think  that  the  jndges 
in  the  early  cases  took  a  liberty  with  the  words 
of  the  statute,  and  their  judgment  was,  as  it 
seems  to  me,  founded  upon  the  hardship  of  the 
particular  ease.  That,  howerer,  was  the  law  np 
to  the  time  of  the  passing  of  the  Common  Law 
Procedure  Act  1852,  by  which  it  was  enacted  that, 
if  the  cause  of  action  snrrived,  the  death  of  a 
party  should  not  cause  the  action  to  abate.  At 
nrst  I  was  inclined  to  think  that  that  enact- 
ment altered  the  law,  and  that  the  maxim 
Cesaante  rationg  ceaaat  less  applied;  bnt  I  think 
that  the  tme  view  ia,  that  now  two  fK)urses  are 
opsn  to  the  party  affected  by  the  death :  he  may 
either  rely  upon  the  equity  of  the  statute,  and 
bring  a  new  action  within  a  reasonable  time ;  or 
else  he  may  adopt  the  course  provided  for  bv  the 
rules  made  under  the  Judicature  Acts.  I  there- 
fore think  that  the  judgment  of  Day,  J.  was 

"K^*  Appeal  dUmu$ed. 

Solicitor  for  plaintiffs,  Oliver  Bieharda. 
Solicitors  for  defendant,  Taylor^  Son^  and 
Sumberi. 


Bahirday,  Bee.  18, 1886. 
(Before  Lord  Ebbbb,  K .B.»  LnroLXT  and  Lopes, 
LJJ.) 

Shaw  v.  Smith  and  others,  (a) 

Praetiee — Inflection — Aa  between  co-plainiiffa  or 
eo-de/endanta~0.  8.  G.  1883,  Order  L.,  r.  3. 

By  Order  L.,  r.  3,  "  It  ahall  be  lavrful  for  the  court 
or  a  judge,  upon  the  application  of  any  party  to  a 
cauee  or  matter  .  .  .  to  inaJee  an  order  for 
the  .  .  .  ifi  apeetion  ttf  any  pn^rty  or  thing, 
being  the  eubject  of  eueh  eauae  or  matter,  or  as  to 
which  any  gvedion  may  ariae  therein,  and  for 
such  purpoae  to  attthonee  any  peraona  to  enter 
vpon  or  into  any  land  or  building  in  the  possea- 
Bion  of  any  party  to  auch  cauae  or  matter. ' 

Seld,  that  though  the  above  rule  might  be  applicable 
aa  b^ujeen  co-plaintiffa,  or  co-defendanta,  or 
partiea  to  an  action  other  than  plaintiffa  and 
defendanta,  yet  that  it  waa  only  ao  applicable 
tchen  there  exiated  in  the  action  some  nght  to  be 
adjutied  between  auch  partiea  in  reaped  of  lahieh 
such  inspection  would  oe  useful. 

Brown  p.  Vatkins  (53  L.  T.  Sep.  N.  8.726;  16 
Q.  B.  Div.  125}  explained. 

Judgment  of  the  Queen's  Bench  JHciaion  (Maniaiy 
and  Qraniham,  JJ.)  reversed. 

This  was  an  appeal  from  a  judgment  of  the 
Queen's  Bench  Division  (Manisty  and  Grantham, 
JJ.). 

On  the  Slst  Dec.  1864  the  defendant  Smith 
granted  to  Messrs.  Pease,  who  were  also  defen- 

(d)  BapcwM  by  A.  A.  HOPKiKt,  Biq.,  BuiMoMt-Law. 


■  dants  in  the  present  action,  all  the  ironstone, 
ore,  minerals,  he,  under  forty-seven  acres  of  land 
situate  at  Down  Dinner  Hill,  Cleveland,  with 
liberty  to  work  the  same  and  excavate  them  with- 
out leaving  any  support  for  the  surface  or  for 
the  existing  buildings,  upon  making  corapeu- 
sation  for  any^  damage  to  the  surface  or  then 
existing  buildmgs. 

On  the  31st  Dec.  1871  the  defendant  Smith 
granted  part  of  the  smface  of  the  same  land  to 
the  plaintiff  Shaw  in  fee,  reserving  all  nunes  and 
minerals,  uid  covenanting  for  qaiet  enjoyment. 
The  plaintiff  had  no  notice  of  the  ittden  »iirf>  of 
the  31st  Dec.  1864  or  of  the  rights  granted 
thereby.  The  plaintiff  boilt  a  boose  upon  the 
land  granted  to  him,  and  this  house  was  in  con- 
science of  the  mining  operations  let  down  and 
injured. 

The  plaintiff  brought  this  action  against  the 
defendants  Smith  and  Pease,  fie  claimed  against 
the  defendant  Smith  upon  the  covenant  for  quiet 
enjoyment,  and  against  the  defendants  Pease  for 
removing  the  minerals  under  his  land  and  under 
lands  adjacent  to  the  forty-seven  acres  ao  as  to 
let  down  his  land. 

The  defendant  Smith,  being  desirous  of  betnff 
in  a  position  to  show  that  the  ]daintiff's  land  had 
not  been  let  down  by  the  minii^  operatifMiB  under 
the  forty-seven  acres,  obtained  from  Field,  J.  at 
chambers  an  order  under  Order  L.,  r.  3,  that  he 
should  be  at  liberty  to  inspect  all  t^e  plans  and 
docnments  in  the  possession  of  the  defendants 
PAftse  relating  to  the  workings  of  the  mines  under 
and  adjacent  to  the  premises  of  the  plaintiff,  and 
to  take  tracings  and  copies  of  them,  and  also  to 
inspect  the  workings  of  the  mines  themselves; 
and  that  a  person  well  acquainted  with  the  work- 
ings of  the  mines  should  be  directed  by  the 
defendants  Pease  to  show  the  defendant  Smith 
over  the  mines  and  workings. 

This  order  was  upheld  in  the  Divisional  Court, 
Manisty,  J.  doubting. 

The  defendants  Pease  appealed. 

Manisty  for  the  appellants. — In  this  case  no 
question  of  any  sort  arises  between  the  co-defen- 
dants Smith  Eind  Pease,  and  discovery  cannot 
therefore  be  granted  between  them.  Discovery 
was  formerly  allowed  onl^  between  parties  be- 
tween whom  there  was  an  issue.  The  Judicature 
Acts,  and  the  rules  made  therennder,  have  not 
altered  this  rule.  Brown  v.  Watkina  (53  L.  T. 
Eep.  N.  S.  726 ;  16  Q.  B.  Div.  125)  is  a  decision 
upon  Order  XXXI.,  r.  12,  but  is  expressly  in 
favour  of  the  appellants.  Eaat  India  Company  v. 
Kynaston  (3  Bligh,  153)  was  also  referred  to. 

Wilherforce  for  the  defendant  Smith. — Order 
L.,  r.  3,  IS  wider  in  its  terms  than  Order  XXXI., 
r.  12,  upon  which  Brown  v.  Waihina  was  decided, 
and  therefore  that  case  does  not  apply.  In  any 
case  Brown  v.  Watkins  goes  too  far  in  confining 
the  discovery  to  opposite  parties  only.  There  is 
an  issue  between  the  defendants  Smith  and  Pease, 
because  upon  the  result  of  the  inniection  may 
depend  which  oE  them,  if  either,  is  iiiUsle  to  the 
plaintiff;  that  is  a  dutinct  isane  between  them, 
and  is  an  issue  in  the  action. 

Gyr^  Bodd  for  the  plaintiff. 

Maniaiy  in  reply. 

Lord  E8H£B,  M.B.— In  this  case  the  plaintiff  is 
the  owner  in  fee  of  surface  propertr  npcmnth^ 
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lie  has  built  a  house,  and  he  sues  the  defendant 
Smith,  from  whom  he  purchased,  upon  his  cove- 
nant for  quiet  eoJoyiQent ;  he  also  Buefi  the  defen- 
dants Pease  for  so  working  the  minerals  beneath 
the  surface  as  to  let  down  and  injure  the  suiface 
and  his  house.   His  action  against  the  defendants 
Pease  is  so  shaped  as  to  be  in  respect  of  workings 
either  under  or  a^acent  to  the  land  on  which  his 
house  is  built.    Under  these  circumstances  the 
defendant  Smith  has  obtained  an  order  allowing 
him  to  inspect  the  mines  of  the  defendants 
Pease  both  under  and  adjacent  to  the  land  of 
ThicI)  the  plaintiff  is  the  surface  owner.  That 
order  is  now  appe^ed  against,  and  the  argument 
on  behalf  of  the  defenduitB  Pease  is,  that  there 
is  no  jarisdiction  to  make  such  an  order  in 
{kyourof  one  defendant  against  another  defen- 
dint.   The  question  in  this  case  arises  upon  the 
constmntion  to  be  placed  upon  Order  L.,  r.  3 ;  but, 
speakii^  for  myself,  I  can  see  no  real  distinction 
for  this  purpose  between  the  language  used  in 
that  rule  and  the  language  used  in  Order  XXX  L, 
r.  12,  upon  Tvhich  the  case  of  Broitm  r.  Watkint 
(«W  gup.)  was  retitntly  decided.   It  is  true  that 
in  some  respects  the  rules  have  enlarged  the  pro- 
cedure as  it  was  known  to  thn  old  courts,  and 
that  now  we  have  to  construe  the  rules  without 
being  fettered  bv  the  old  practice ;  but  it  must  be 
borne  in  mind  that  the  rules  are  as  applicable  to 
the  Chancery  Division  as  to  the  Queen's  Bench 
Division.   Now,  Order  L.,  r.  3,  prorides  that  the 
court  may  make  an  order  for  inspection  "  upon 
the  application  of  any  party  to  a  cause  or  matter," 
and  the  words  of  Order  XXXI.,  r.  12,  are  that 
■ny  party  may  apply  "  for  an  order  directing  any 
other  party  to  a  cause  or  matter  to  mako  dis- 
covery."  The  difference  in  tho  language  of  the 
two  rules  is  this,  that  in  Order  L.,  r.  3,  there  is 
a  power  of  inspection  of  any  property  without 
any  qualifying  words  to  the  effect  that  it  must 
be  property  in  the  hands  of  "  any  other  party." 
It  seems  to  me,  however,  that  the  order  tor 
inspection  must  be  made  against  some  other 
party  to  the  cause  or  matter,  and,  if  so,  the 
expressions  used  in  the  two  rules  both  come  to 
the  same  thing.   I  do  not,  however,  say  that  it 
follows  that  the  application  must  necessarily  be 
as  between  plaintiff  and  defendant.   Upon  this 
pnnt  I  think  the  same  constmction  is  to  be 
placed  upon  both  the  rules.   It  ai^wars  to  me 
tbat  Brown  y.  Watkina  (nbi  sup.)  was  rightly 
decided,  although  there  is  a  phrase  used  in  the 
jndgment  which  requires  some  explanation  lest 
it  should  give  rise  to  some  misapprehension. 
The  judges  in  that  case  use  the  expression 
"opposite  party."    That  expression  might  be 
construed  to  mean  that  the  application  must  be 
as  between  plaintiff  and  defendant.   But  it  roust 
be  remembered  that  in  the  Chancery  Division  it 
may  often  be  necessary  to  adjust  rights  in  the 
action  between  co-plaintiffs  and  co-defendants, 
and  I  should  construe  the  words  used  in  Broion 
T.  Watkina,  which  decide  _tljat  the  application 
must  be  as  against  an  opposite  party,  as  meaning 
Dot  that  in  all  cases  it  must  be  by  plaintimi 
agunst  defendants,  or  by  defendants  against 
plainti&,  but  that  it  must  always  be  and 
Kg^nst  parties  between  whom  there  is  in  the 
action  some  right  to  be  adjusted.   I  think  that 
construction  is  equally  applicable  to  Order  L., 
r-  3,  and  to  Order  XXXI.,  r.  12,  and  that  there 
may  be  discovery  and  inspection  not  only  as 
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between  plaintiffis  and  defendants,  but  also  as 
between  ul  parties  to  an  action,  between  whom 
there  is  in  the  action  some  right  to  be  adjusted 
to  which  such  discovery  and  inspection  may 
be  material.    It  remains  then  to  apply  that 
oonstructiou  of  the  rule  to  the  present  case. 
This  action  is  against  the   defendant  Smith 
for  breach   of  a  covenant  for  quiet  enjoy- 
ment of  land  which  he  conveyed  to  the  plain* 
tiff   and    against    the  defendants    Pease  in 
respect  of  working  minerals  under  that  forty- 
seven  acres  of  land,  and  under  adjacent  lands. 
Now,  it  is  plain  that,  in  respect  of  the  workings 
under  the  adjaomt  lands,  the  d^endant  Smith 
cannot  be  liable  upon  his  coTenant  iar  quiet 
enjoyment,  so  that,  as  far  as  thnee  working  ar& 
concerned,  there  can  be  no  right  to  adjust  in  the 
action  as  between  Smith  and  the  other  defen- 
dants.  The  defendant  Smith  is  only  seeking  to 
defend  himself  from  liability  to  the  plaintiff  by 
showing  that  the  damage  has  arisen  from  acto 
for  which  he  is  in  no  way  responsible,  and  that 
does  not  give  rise  to  any  right  in  the  action 
which  is  to  be  adjustnd  between  himself  and  the 
defendants  Pease.   With  regard  to  the  workinga 
under  the  forty-seven  acres  which  were  conveyed 
by  Smith  to  the  plaintiff,  the  matter  is  a  little 
more  complicated,  and  it  was  suggested  that 
a  question  as  to  those  workings  might  arise 
between  Smith  and  the  other  defendants.  But 
it  seems  to  me  to  stand  in  this  way :  The  defen- 
dant Smith  conveyed  the  minerals  to  the  defen- 
dants Pease,  and  gave  them  the  right  to  work 
them  without  leaving  any  support  to  the  sarface^ 
subject  to  a  right  to  compensation  if  the  surface 
was  let  down.  Afterwards  he  granted  the  surface 
to  the  plaintiff,  but  he  could  not  give  to  him  any 
rights  in  derogation  of  his  grant  to  the  Peases ; 
the  most  he  could  give  to  him  was,  as  it  seems  to 
me,  the  right  to  conipensation  for  damage  to  the 
surface  which  he  (Smith)  still  had  against  the 
defendants  Pease.   That  right  passed,  I  thinks 
to  the  plaintiff  under  the  conveyance  of  the 
snrface.    I  cannot  therefore  see  tnat  any  ri^ht  . 
to  compensation  as  between  the  defendant  Smith 
and  the  Peases  now  remains,  and  I  am  of  opinion 
that  in  this  action  there  is  no  right  to  be  adjusted 
between  them,  and  there  is  nothing  therefore  to 
which  tlw  inspection  ordered  can  be  material. 
I  read  the  rule  in  accordance  with  the  decision 
of  .Brown  t.  Wathins  as  I  have  explained  it,  and 
I  do  not  think  it  gives  the  court  jurisdiction  to 
make  this  order  as  between  Smith  and  the  other 
defendants  merely  because  they  happen  to  be 
both  defendants  in  the  same  action.   I  therefore 
think  that  this  appeal  should  be  allowed,  and  the 
order  rescinded. 

LlNDLBT,  L.J. — I  am  of  the  same  opinion.  An 
order  has  been  obtained  by  the  defendant  Smith 
for  the  inspection  of  the  mines  of  the  other 
defendants  nnder  the  plaintiff's  land  and  under 
the  adjacent  lands.  He  has  no  right  or  interest 
in  these  mines,  and,  without  the  order,  has  no 
right  whatever  to  inspect  them.  So  far  as  I  can 
see,  the  action  is  not  one  in  which  there  is  any 
right  to  be  adjusted  between  Smith  and  the  other 
defendants.  Under  these  circumstances,  I  am  of 
opinion  that  the  order  fbr  inspection  ought  not 
to  have  been  made.  It  is  no  doubt  true  that  the 
words  of  Order  L.,  r.  3,  are  large  enough  to 
include  such  a  ca.se  as  this,  if  we  look  only  at  the 
words  themselves ;  bat  I  think  we  m^iook  alio. 
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at  the  rights  and  position  of  the  parties.  There 
may  be  cases  in  which  there  may  ariso  in  an 
action  some  questions  which  make  it  necessary 
to  adjust  in  the  action  some  rights  between 
co-defendants  to  the  actio<i,  and  then  one  defen- 
dant would  have  under  these  rules  a  right  to 
discovery  and  inspection  of  documents  and  pro- 
perty as  against  the  other  defendant  withoat 
having  to  brinjo;  a  fresh  action  to  establish  his 
right  and  obtain  his  discovery ;  bnt,  in  order  to 
establish  a  right  to  discovery  and  inspection, 
there  must  be  a  foundatioa  of  some  other  right. 
The  mere  fact  that  persons  are  oo-defendants  in 
the  same  action  does  not  give  any  snch  right 
apart  from  any  community  of  interest  or  ri^ht 
to  be  adjuflted  between  them.  I  therefore  thmk 
that  this  appeal  most  be  allowed. 

Lores,  L.  J.-I  ag«o.  ^^^j  ^^^^ 

Solicitors  for  the  plaintiff,  Pitman  and  Co^ 
for  Buchanan  and  Biehardwn,  Guisborough. 

Solicitors  for  the  defendant  Smith,  Jackson  and 
Co.,  for  Jackson  and  Jaekton,  Middlesbrough. 

Solicitors  for  the  defendants  Pease,  R.  T.  Javvis, 
for  Huli^ineon  and  Lucaa,  Darlington. 


Aug.  9, 10,  Nov.  11,  oni  Dec.  21, 1886. 

(Before  Lord  Eshbb,  M,R.,  Cotton,  Lisdley, 
BovBN,  Fbt,  and  Lopes,  L..TJ.) 
parte  OrncLU.  Becsivek;  Be  Kcmun.  (a) 

JStU  of  aaXe—VaZidUy  of — Potoer  of  sale  excluding 
eeet.  ^  of  the  Convetfancing  Act  1881 — Poicer  to 
break  open  doore  and  toindovn,  and  seize  tJte 
goodtt  and  add  the  empaneee  thtu  caueed  to  the 
gnm  aecured^Conveyancing  Act  1881  (44  ^  45 
Vict.  c.  41). «.  19,  20— of  Sale  Act  1882 
(46  4-  46  Viet.  e.  43),  w.  7,  9,  IZ  —  Form  i« 
schedule. 

A  hill  of  sale,  given  at  aeettrity  for  money  lent, 
contained  a  provision  ''that  the  power  of  tale 
conferred  on  the  mortgagees  by  the  Conveyancing 
Act  1881  sliall  be  exercisable  by  them  in  every 
respect  as  if  the  20th  section  of  that  Act  had  not 
been  enacted : " 

It  also  contained  a  clause  empowering  the  mort- 
gagees to  break  open  any  outor  or  inner  doors  and 
windotcs  of  the  premitei  where  the  good*  might  be 
in  order  to  teize  them  for  any  of  the  causes  speci- 
fied in  wed.  7  qf  the  SaU  <^  tiaia  Act  1882.  bnt 
forno  other  eaute;  and  power  wu  alto  ginen  to 
the  mortgagees  to  add  the  expetuea  thtu  eauted  to 
th*  turn  secured. 

Seld,  by  Lord  Esher,  JI.B.,  Cotton,  Lindley,  Bovsen, 
and  hopes,  LJJ.  (Fry,  LJ,  dittenting),  tliat  the 
hUl  of  sale  wat  nt^  void  under  tect.  9  qf  the  BiUs 
of  Sale  Act  1882,  as  not  being  in  accordance  with 
the  form  in  the  schedule. 

Judgment  <^  3£anitty  and  Gave,  JJ.  a^irmed. 

This  was  an  appeal  by  the  of&ciol  receiver,  as 
trustee  of  the  pro^ty  of  Charles  Morritt,  a 
bankmpt,  from  a  ;]udgment  of  the  Divisional 
Court,  reversing  an  order  of  the  judge  of  the 
County  Court  at  Leeds,  by  which  a  bill  of  sole 
executed  by  the  bankrupt  was  declared  void. 

The  bankrupt  had  borrowed  various  sums  of 
money  from  Henry  Bentley  and  Co.  Limited,  a 
company  incorporated  onder  the  Companies  Act 

fd)  Beporled  by  A.  A.  Ilonuss,  Eiq.,  BHrlBtH-at-I*w. 


1862,  and  to  secure  the  repayment  of  snch  money 
he,  by  a  bill  of  sale  dated  the  23rd  Jan.  1886, 
assigned  to  them  the  fixtures,  chattels,  and  thingtt 
specifically  described  in  the  schedule  to  the  bul 
0£  sale  annexed,  by  way  of  security  for  the 
payment  of  1658Z.  8d.  \\d.  and  interest  at  5  per 
cent. 

The  hill  of  sale  contained  a  proviso  in  the  fol- 
lowing terms  : 

Provided  alwaTS,  that  it  shall  be  lawful  for  the  mort* 
^ageos,  at  snj  time  or  times  hereafter,  for  uiy  of 
Ue  causes  specified  in  the  7th  section  of  the  Bills 
of  Sale  Act  (1878)  Amnidment  Aot  1882,  bnt  for 
no  other  oanse  whatevw,  withoat  giving  tatj  {in- 
vioos  notiea  to  the  mortmpor  of  their  iBtention 
in  that  behalf,  to  take  possession  of  all  or  any  oS. 
the  fixtaroH,  chattelB,  and  things  for  the  time  then 
being  sabiect  to  the  secnrit;,  and  for  that  pari>oee,  or 
for  taxj  other  pozpoae  connected  therewith,  to  hare  at 
all  zeaaonable  tiniM  full  libertv  of  ingress,  mtosb,  and 
regress  into  and  from  an;  of  the  prendses  wherein  the 
same  may  be,  and  every  part  thereof,  and  if  neoessary  to 
break  open  any  outer  or  inner  doors  and  the  windows 
thereof  in  order  to  obtain  admittance  for  that  porpow, 
usd  to  retun  possession  of  all  or  an^  of  the  said  fixnire*, 
chattels,  or  things,  either  there  or  in  any  other  plaoe  to 
which  tliey  may  think  fit  to  remove  thsm,  so  long  as 
they  may  think  fit,  or  at  any  time  to  f^ve  ap  and  retake 
and  rosome  snch  possession  without  being  responsible 
for  any  loss  or  damage  which  may  arise  thereby  to  the 
mort^gor,  bnt  that  nntil  possession  shall  be  so  takes 
or  retsken,  the  said  fixtures,  chattels,  and  things  shall 
remain  in  the  possession  of  the  mortgagor  or  his  asaigiia. 
And  it  is  hereby  agreed  and  declared  that  the  power  of 
Bale  conferred  npon  the  mor^ngees  by  the  Conveyancing' 
and  I«w  of  Property  Act  18£u  shaU  be  exercisable  by 
them  in  every  respect  as  if  the  20th  section  of  the  caid 
Act  had  not  been  enacted,  and  that  the  mortgagees 
shall  stand  possessed  of  the  proceeds  of  any  sale  mads 
by  them  upon  tmst  to  retain  tfaereont  the  ssid  principal 
snm,  or  so  much  thereof  as  may  for  the  time  beuw 
remain  unpaid,  and  the  interest  then  due,  together  with 
all  costs,  charges,  payments,  and  expenses  inenrred, 
made,  or  snstained  by  the  mtntgagees  in  or  aboat 
entering  upon  the  said  premises,  ana  in  discharging  vxj 
distress,  exeoation,  or  other  inonntwanoe  on  the  said 
fixtures,  chattels,  or  things,  or  any  of  them,  and  leixiiir , 
taking,  retaining,  and  keeping  possession  thereof,  and 
in  or  about  the  carriage,  removal,  warehonsing,  or  sale 
(including  the  ooet  of  inventories,  catalogoes,  or  advert 
tising  thereof,  or  any  part  thereof,  and  to  pay  over  the 
snrpins  (if  any]  of  snch  proceeds  to  the  ntortgsV- 

There  was  also  a  proviso. 
That  the  ehattals  hereby  assigned  shall  not  be  liable  to 
seirare  or  to  be  taken  possession  of  by  the  said  mort- 
gagees for  any  cause  other  than  those  specified  in  sect.  7 
of  the  BiUs  of  Sale  Act  (1878)  Amendment  Act  1883. 

On  the  30th  Jan.  1886  a  receiviuK  order  was 
made  against  Morritt,  npon  which  he  was  after- 
wards adjudicated  a  bankrupt.  On  the  18th 
Feb.  1886  the  judge  of  the  Leeds  County  Court, 
upon  the  application  of  the  official  receiver  as 
trustee  in  the  bankruptcy,  made  an  order  declar- 
ing the  bill  of  sale  void,  and  restraining  the  mort- 
mgees,  Bentley  and  Co.,  from  interfering  with 
the  personal  estate  and  effects  comprised  tueretn, 
and  ordering  them  to  withdraw  from  possessiou 
forthwith. 

On  the  10th  May  1886  the  Divisional  Court, 
sitting  in  bankruptcy  (Manisty  and  Cave,  JJ.), 
upon  the  appeal  of  Bentley  and  Co.,  reversed  the 
judgment  of  the  (bounty  Court  judge,  and  held 
that  the  bill  of  sale  was  valid.  Their  Lordshijis 
gave  leave  to  appeal. 

The  official  receiver  appealed. 

The  material  sections  of  the  Conveyancing  Act 
1881  (44  &  45  Viet.  c.  41)  are  sects.  19  and  20,  the 
material  parts  of  which  are  as  follows : — 

Sect.  19.  (1.)  A  mortgagee  whetv' tha^-mortsan  u 
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■nde  hj  deed  shall,  br  Tuiae  of  this  Aot.  have  the  f  ollow- 
iag  powers,  to  the  like  extent  M  if  they  had  been  in 
tannH  conferred  by  the  mtatga^  deed,  bat  not  further, 
aamelr : 

(i.)  A  power  when  the  mortoe^  money  hu  become 
daia  to  eell,  or  to  ooncor  witn  uy  other  person  in 
idUiig',  the  mortgaged  property,  or  any  part  there- 
flf  •   •   p  • 

(8.)  The  ptorisiona  of  this  Aot  relatinfr  to  the  fore- 
going  powers,  comprised  either  in  this  eeoRon,  or  in  any 
eobecqnent  section  regnl&ting  the  exeraiee  of  ^oee 
gOTTwa,  mMj  be  Taried  or  extended  by  the  mortgage 

^)  Tiaa  aection  ap^es  only  if  and  aa  far  as  a  con- 
irat7  intention  is  not  expressed  in  the  mortinige  deed, 
and  shall  faa.Te  effect  srtbjeat  to  the  terms  of  the  mort- 
gage deed,  and  to  iho  provisions  therein  contained. 

Hect.  90.  A  mortgagee  shall  not  exereiee  the  power  of 
■ale  conferred  by  this  Act  nnleee  and  until : 

(i.)  Notice  reqairing  payment  of  the  mortgage  money 
has  been  eerred  on  the  mortgagor,  or  one  m  seTenu 
mortgagors,  and  defaolt  has  bean  made  in  payment  of 
tiie  mortgage  money,  or  of  part  thereof,  for  three  months 
after  mum  eerrice ;  or 

(ii.)  Some  interest  tinder  the  UMntgnge  is  in  arrear 
ai^  unpaid  for  two  months  after  becoming  doe;  or 

(iii.)  ^Iiere  hks  been  a  breach  d  some  pzoTision  con- 
tained in  the  mortgage  deed  or  in  this  Aot,  and  on  the 
part  of  the  mortgagor,  or  of  some  person  oononrring  in 
making  the  mortg^n,  to  be  obeatred  and  performed, 
other  than  and  besue  a  oorniaDt  for  paymant  of  the 
mortgage  money  and  intezeet  thereon. 

Avg.  9  and  10. — ^Before  T..ord  £fther,  H.B.,  Bowen 
and  Fry,  L.JJ. 
ifuir  Mackenzie  for  the  official  receiTer. 
0.  Banks  for  the  mortgagees.  ^^^^ 

Nov.  5. — Lord  £shek,  H.B.  requested  that  the 
case  should  be  reargued  before  the  fall  conrt. 

Xov.  11. — Muir  Maehensie  fbr  the  official  re- 
ceiver. — ^The  bill  of  Bale  is  void  as  not  being  in 
accordance  with  the  form  in  the  schedalc  to  the 
Bills  of  Sale  Act  1882.  The  clause  relating  to 
the  power  of  sale  and  the  ConTerancing  Act  1881, 
and  the  clause  giving  power  to  Dreak  open  doors 
and  windows,  and  enter  and  remore  the  goods, 
and  to  add  the  expenses  thus  caused  to  the 
principal  sum,  are  both  departures  from  the  form 
which  render  the  bill  of  sale  void.  First,  with 
regard  to  the  power  of  sale  clause.  The  p^wcr 
of  sale  conferred  bv  the  Conveyancing  Act  1881 
is  not  incorporated  in  the  Bills  of  Sale  Act  1882. 
The  two  Acts  contain  powers  of  sale  subject  to 
different  restrictions,  and  the  Bills  of  Sale  Act 
1B82,  when  imposing  its  specif  restrictions  npon 
the  exercise  of  the  power  of  s^e,  did  not  concern' 
plate  that  thegeneral  Act  of  1881  should  be  in- 
corporated. Further,  there  wan  no  necessity  to 
incorporate  any  provisions  giving  any  express 
powers  of  sale,  becaase  in  the  case  of  a  mort- 
gage of  chattels  a  power  of  sale  is  always 
unplied,  and  a  foreclofiure  snit  is  not  necessary  : 

Jones  V.  Smith,  2  Yes.  inn.  372,  at  p.  378 ; 

Tucker  t.  WiUon,  1  e.  Wms.  261 ; 

Storey's  EVinity  Jnrispmdence,  edit.  1889,  sects. 
im,  1081, 1032. 

[Fkt,  IjJ. — ^Those  arc  authorities  with  regard  to 
**  stocks."  la  there  any  such  authority  as  to 
movable  chattels  P]  Not  in  this  country.  The 
reasoning;  would  apply  to  movable  chattels,  and 
in  America  the  doctrine  has  been  so  applied : 

Osrtelyoa  V.  £annnj7,  2Caine'aCaseBinError,  SIO; 

Patdiin  v.  fierce,  12  Wendell,  61 ; 

Bpowk  t.  £«ni*nt,  8  Johnson,  96 ; 

Hart  T.  Tan  Eyck,  2  Johnson  Chancery  Keports.  100. 

But,  if  this  argument  is  wrong  and  it  is  held  that  i 


the  form  in  the  schedule  to  the  Bills  of  Sale  Act 
1882  does  incorporate  the  power  of  sale  conferred 
by  the  Conveyancing  Act  1881,  this  bill  of  sale 
is  still  bad,  because  it  then  deviates  from  the 
form  by  altering  and  excluding  the  restrictions 
imposed  by  the  ^th  section.  With  regard  to  the 
breaking  and  entering  clause,  no  such  clause  is 
necessary  for  the  maintenance  of  the  securitr, 
and  therefore  ia  a  deviation  from  the  form.  It 
cannot  be  necessary  for  the  maintenanoe  of  the 
security  to  add  the  expenses  at  breaking  in  and 
removing  the  goods  to  the  sum  secured.  Exports 
Staitiford^  {U  L.  T.  Bep.  N.  8.  894;  17  Q.  B. 
Div.  259)  was  also  cited. 

Q.  BanJa  for  the  mor^Mees. — ^The  form  in  the 
schedule  to  Uw  Act  of  TSSi  does  not  provide  for 
the  inawtion  of  any  power  of  sale ;  and  yet  the 
L^jfislatnre  must  have  known  that  it  would  be 
necessary  to  insert  such  a  power.  Such  a 
power  has  always  benn  inserted  in  a  mortgage  of 

Sersoual  chattels,  and  there  is  no  authority  which 
ecides  that  it  can  be  implied.  If  therefore  a 
bill  of  side  should  not  contain  any  power  of  sale, 
the  implied  power  now  would  be  the  power  con- 
ferred by  the  Conveyancing  Act ;  therefore  such 
a  power  must  be  taken  to  be  incorporated  in  the 
form.  Express  power  is  given  by  sect.  19,  sub- 
sect.  2  of  the  Conveyancing  Act  to  extend  or  vary 
the  power,  and  that  is  here  done  by  the  agree- 
ment to  exclude  the  operation  of  sect.  20.  As 
to  the  clause  for  breaking  and  entering,  that  ia 
necessary  tor  themaintemuioe  of  the  security;  if 
there  were  no  power  of  entry  the  security  would 
t}e  worthless.  The  fact  that  the  expenses  so 
caused  may  be  added  does  not  make  the  olanse  at 
all  objectionable,  because  what  the  mortgiwee  is 
entitled  to  realise  is  the  net  sum  advanced,  and 
not  that  sum  only  less  the  expenses  of  the  realisa- 
tion ;  therefore  the  words  as  to  adding  the 
expenses  may  be  regarded  as  mere  surplusage. 

IfmV  MaekmziB  in  reply. 

Dee.  21,  1886.  —  The  judgment  of  Cotton, 
Lindley,  and  Bowen,  L.J  J.,  was  read  by 

CoTTOK,  L.J. — ^The  question  which  we  have  to 
decide  is,  whether  the  bill  of  sale  in  the  present 
case  is  void  under  sect.  9  of  the  Bills  of  Sale 
Act  1882,  as  not  being  in  accordance  with  the 
form  given  in  the  schedule.  [His  Lordship 
stated  the  provisions  of  the  bill  of  sale,  and  con- 
tinned  :j  We  are  asked,  on  behalf  of  the  appel- 
lant, to  hold  that  the  insertion  of  the  cfauso 
excluding  the  operation  of  sect.  20  of  the  Convey- 
ancing Act  of  1881  is  an  attempt  to  alter  the  legal 
rights  of  the  parties  from  what  they  would  be  if 
the  statutory  form  had  been  observed.  It  was 
contended  that  this  was  the  effect  of  the  clause, 
on  the  ground  that  it  introduced  into  the  bill  of 
sale  the  power  of  sale  to  be  found  in  sect.  19  of 
the  Conveyancing  Act  1881,  and  that  this  power 
of  sale  would  not,  except  by  contract  of  the 
parties,  have  applied  to  mortgagees  under  a  bill 
of  sale  to  which  the  Act  of  1882  applies.  But  I 
think  that  this  is  not  the  effect  of  the  clause. 
The  clause  assumes  that  the  power  of  sale  given 
by  the  Act  of  1881  applies  to  bills  of  sale,  and  on 
that  assumption  attempts  to  rcgulnte  its  exercise, 
but  it  does  not  by  contract  introduce  the  power 
of  sale  given  by  the  Act  of  1881.  Then  it  was 
contended  that,  if  the  power  of  sale  in  sect.  19  of 
the  Conveyancing  Act  of  1881  is^given  to  the 
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mortgagee  under  the  bill  of  sale  to  which  the  Act 
of  1882  applies,  the  prorisioa  which  remores  the 
reatrictions  contained  in  sect.  20  of  the  Gonyey- 
ancing  Act  1881  would  impose  upon  the  mort- 
gagor a  liability  different  from  that  which  woald 
result  from  a  bill  of  sale  in  the  form  given  in  the 
schedole,  and  that  this  would,  in  accordance  with 
the  decision  of  this  court  in  Ex  parte  Btanford 
(uhi  ntp.),  make  the  bill  of  sale  void.  In  dealing 
with  this  objection  the  first  question  is  this :  Is 
the  power  of  sale  contained  in  sect.  19  of  the  Act 
of  1881  given  to  mortgagees  claimingundera  bill 
of  sale  rjM^Iated  fay  the  Act  of  1882  as  if  inserted 
in  the  billot  sale  P  Having  regard  to  the  d^ni- 
tions  of  "mortgage"  and  of  "propertT"in  the 
Act  of  1881,  and  to  the  fact  that  before  the  Act  of 
1881  powers  of  sale  were  usoall^  inserted  in 
bills  01  sale,  unless  there  is  something  in  the  Act 
of  18^  or  in  the  bill  of  sale  whirh  is  sufficient  to 
lead  to  a  different  conclusion,  the  power  of  sale 
given  by  sect.  19  of  the  Act  of  1881  would,  by 
force  of  that  Act,  be  given  to  mortgagees  under  a 
bill  of  sale.  But  the  Act  of  1881  did  not  make  it 
<K)mpalsory  on  mortgagors  and  mortgagees  to 
adopt  the  power  of  sale  given  by  sect.  19.  One 
of  its  principal  objects  was  to  render  it  unneces- 
sary to  introduce  certain  clauses  usually  inserted 
into  deeds,  but  it  left  it  t^tional  to  parties  having 
power  to  contract  to  vary  or  to  exclude  altogether 
the  i}roviaion8  as  to  sale  contained  in  sect.  19.  If 
this  is  so,  I  think  that  this  power  would  not  be 
given  to  a  mortgagee  when  the  nature  of  the 
eccurity  or  the  provisions  of  the  inatmment  show 
that  the  power  of  sale  given  by  the  Act  is 
muiecessaiy.  In  order  to  solve  the  question 
which  I  am  now  considering,  it  is  neces- 
sary to  consider  the  exact  rights  of  sale 
which  a  mort^t^  of  personal  chattels  pos- 
4nsse8.  A  pledge  of  personal  chattels  as  a 
rule  is,  and  must  be,  accompanied  by  delivery  of 
poBsession.  It  is  oitt  of  the  possession  given  nim 
under  the  contract  that  the  pledgee's  rights 
apring.  A  contract  of  pledge  carries  with  it 
the  implication  that  the  security  may  be  made 
available  to  satisfy  the  obligation  and  enables 
the  pledgee  in  possession  (though  he  has  not  the 
general  property  in  the  thing  pledged  bat  a  special 
property  only)  to  sell  on  i^fault  in  payment  and 
after  notice  to  the  pledgor,  although  the  pledgor 
may  redeem  at  uiy  moment  up  to  sale.  A  mort- 
gage of  personal  chattels  involves  in  its  essence 
not  the  delivery  of  possession,  but  a  convince 
of  title  as  a  security  for  the  debt.  A  mortgage  of 
personal  chattels  may,  however,  be  accompanied 
by  a  transfer  of  possession,  and  mortgages  of 
personal  chattels,  in  cases  where  possession  is 
retained  by  the  mortgagor,  may  and  commonly  do 
provide  that  on  default  the  mortgagee  may  take 
that  possession  which  is  until  default  withheld 
from  him.  There  is  very  littlt^  if  any,  authority 
on  the  point.  But  I  am  of  opinion  that  a  mort- 
gagee of  personal  chattels  which  are  in  his  posses- 
-sion  is  not  in  a  worse  position  than  a  pledgee, 
and  that  where  there  is  no  express  power  of  sale 
given  by  the  mortgage,  he  has  aner  de&olt  in 
payment  uid  after  he  nas  ^ven  the  mortgagor  a 
reasonable  time  to  pay  the  money  dne,  a  power 
to  sell  and  give  a  good  title  to  the  purchaser, 
though,  of  course,  the  mortgagor  has  at  any  tiine 
before  sale  a  right,  on  payment  of  the  money  due 
including  expenses,  to  prevent  the  sale  and 
redeem  the  chattels.  The  form  given  by  the 
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Act  of  1882  diows  provisions  to  be  added  for  the 
maintenance  of  the  security.  This,  in  my  opinion, 
enables  provisions  to  be  eidded  giving  or  regula- 
ting a  power  to  enter  and  seize  the  chattels  com- 
prised in  the  bill  of  sale.  There  are  in  the  bill  of 
sale  under  consideration  in  the  present  case  pro- 
visions enabling  the  mortgagees  to  seize.  Objec^ 
tions  have  been  taken  to  these  provisions,  which 
I  will  hereafter  deal  with,  but  for  the  present  I 
assume  them  to  be  good.  When  possession  of  the 
chattels  has  been  taken  by  the  mortgagees,  they 
have,  in  my  opinion,  as  already  stated,  a  power  of 
sale  aftw  a  reasonfU>le  time  has  been  allowed  to 
the  debtor  for  pavment.  That  is,  I  think,  fixed 
by  sects.  7  and  13  at  five  days  after  possmioii 
taken.  There  is  therefore,  under  the  bill  of 
e$le  (independently  of  and  without  introducing 
the  power  given  by  the  Act  of  1881),  a  power 
to  sell  wmch  will  arise  on  possession  being 
taken,  that  is,  before  the  time  prfevious  to 
which  the  Act  of  1882  prohibits  any  sale 
being  made.  In  my  opinion,  therefore,  it 
would  be  reasonable  to  give  to  the  mortgagee 
a  power  of  sale  "  as  if  it  had  been  in  terms  con- 
ferred by  the  mortgage  deed,"  to  quote  the  words 
of  sect.  19  of  the  Act  of  1881,  when  this  power 
could  not  under  the  provisions  of  the  Act  of 
1882  be  exercised  before  the  mortgagee  would 
without  the  provision  of  the  Act  of  1^1  have  • 
power  of  sale.  It  is  suggested  that  by  sect  7  of 
the  Act  of  1882  a  power  to  seize  the  chattels 
mortga^ced  is  reco^ised  and  impliedly  eiTen,and 
that  this  renders  it  unnecrasary  to  rely  on  the 
express  power  to  seize  given  by  the  bill  of  sale 
now  in  qnestion.  But  I  think  it  nnnocessary 
to  decide  this  point.  In  my  opinion,  the  claust 
relating  to  the  power  of  sale,  erroneously  assumed 
to  be  given  by  the  Act  of  1881,  does  not  make 
void  the  security.  But  it  is  urged  that  the 
provisions  as  to  seizure  of  the  chattels  do  so.  In 
my  opinion  this  objection  fails.  I  will  assume 
thaD  there  are  in  the  provisions  many  stipulations 
which  could  not  be  enforced ;  but  the  whole  pro- 
vision is  one  "  for  the  maintenance  of  the 
security,"  and  though  some  part  of  the  provisicn 
may  not  be  capable  of  being  enforced  the  mere 
introduction  o£  the  provision  does  not,  in  mf 
'  opinion,  render  the  deed  void  nnder  sect.  9.  In 
my  opinion,  the  mere  fact  that  provisions  are 
inserted  which  are  not  contrary  to  any  expregi 
provision  of  the  Act  of  1882,  though  in  coubo- 
quence  of  the  general  law  applicable  to  contract! 
they  are  invalid,  does  not  make  the  bill  of  sale 
void.  The  provisions  may  be  invalid  and  super- 
fluous, but,  as  they  are  introduced  for  the  mainte* 
nance  of  the  security,  in  my  opinion  they  do  not 
make  the  deed  void.  In  my  opinion  the  appeal 
fails  and  iimst  be  dismissed. 

Fry,  Ii.J.  read  the  following  judgment : — I  much 
regret  that  I  am  unable  to  concur  in  Lhe  judg- 
ments of  my  learned  brethren.  As  already  stated 
by  Cotton,  L.J.,  the  bill  of  sale  in  question  con- 
tains an  agreement  that  the  power  of  sale  con- 
ferredupon l^e  mortgaj^s by  the  Conveyancing 
Act  1881  shall  be  exerdsaUe  by  them  in  every 
respect  as  if  the  20th  section  ot  that  Act  had 
not  been  enacted.  It  is  contended  that  this 
provision  prevents  the  bill  of  sale  from  being  in 
accordance  with  the  statutory  form  in  the  Act  of 
1882,  or,  in  other  words,  that  the  bill  of  sale  will 
liave  a  different  legal  effect  from  that  which 
would  result  from  t&  statntor^^^^^j^^nst 
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therefore  inquire  what  is  the  legal  result  of  these 
two  instrnmenta  as  regards  the  power  of  sale.  A 
bill  of  sale  by  way  of  securiby  when  not  in  reality 
a  pledge  is  a  mortgage  of  chattels,  and  a  mort- 
gage of  chattels  is  essentially  different  from  a 
pawn  or  pledge.'  A  mortgage  oonveys  the  whole 
twal  ibtereet  in  the  chattels;  a  pawn  conveys 
only  a  special  property,  leaving  the  general  pro- 
perty to  the  pawnor.   A  pawn  is  sabject  in  law 
to  a  r^ht  of  redemption,  and  no  higher  or  diffe- 
rent right  of  redemption  exists  in  equity  than  in 
law ;  a  mortgage  is  subject,  not  only  to  the  legal 
condition  for  redemption  but  to  the  anperadded 
etini^.   A  pawn  involves  transfer  of  the  posses- 
sion from  tne  pawnor  to  the  pawnee ;  a  mort- 
^ige  may  be  made  without  any  tnmsfer  of  posses- 
sion.   In  my  opinion  the  two  transactions  of 
pawn  and  mortgage,  are  in  their  nature  distinct, 
and  I  think  tnat,  except  by  new  agreement 
between  the  parties,  what  was  originally  a  pawn 
never  becomes  a  mortgage  and  what  was  origi- 
nally a  mortgage  never  becomes  a  pawn.  A 
pawnee  bas  a  power  of  sale  on  default  in  payment 
at  a  time  fizra.   A  mortg^ee  having  the  whole 
l^al  title  to  chattels  can  of  course  sell  them  at 
UWi  but  the  eqnitable  right  of  the  morl^Mor  to 
redeem  can,  in  my  opimon,  only  be  exclutud  by 
the  preaence  of  an  express  or  miplied  power  of 
sale.  This  right  to  sell  is  properly  described  as 
a  power  because,  where  it  exists,  it  enables  the 
DKVtg^ee  to  confer  on  a  parchaser  a  laiver 
estate  in  equity  than  he  himself  possesses,  and  it 
excludes  the  mortgagor  from  all  eqnitable  right 
against  the  property  sold.   Is  there  an  implied 
power  of  sale  in  a  mortgage  of  chattels  P   A  care- 
ful examination  of  all  the  authorities  cited  has 
not  disclosed  to  me  a  single  clear  authority  for  an 
^rmative  nmiwer  to  tms  question,  and  yet,  if 
Buch  a  power  of  sale  existed,  abundant  traces  of 
it  would,  I  think,  be  found  in  the  books.  Not 
only,  however,  are  there  no  snch  traces,  but 
the  (wndnct  of  the  Legislature  is  opposed  to 
its  existence.    Wh^  in  1854,  the  Legisla- 
ture dealt  (by  the  Merchant   8him)ing  Act 
1854)  with   mortgwes   of    ships   tbey  seem 
to  have  known  nothmg  of  uiy  implied  power  of 
nle,  bnt  hy  an  exivess  enactmmt  (sect.  71  of  the 
Herohant  Sluppng  Act)  they  conferred  snch  a 
power  on  the  mortgagee.   I  shall  hereafter  refer 
to  similar  conduct  of  the  Legislature  in  1881. 
From  all  these  circnmstances  I  incline  to  the 
opinion  that  there  is  not  in  the  case  of  a  mort- 
gage of  chattels  any  power  of  sale  implied  by 
law.    Furthermore  the  notion  that  a  power  of 
sale  which  did  not  exist  at  the  creation  of  the 
mortgage,  and  whilst  the  mortgagee  was  out  of 
possession,  would  arise  and  come  into  existence 
on  possession  being  taken  by  him,  is  one  for 
which  I  know  of  no  authority  and  no  analogy. 
Bat  for  the  opinion  of  my  learned  brethren  I 
ihonld  not  have  thought  it  to  be  law.  But 
whether  there  be  or  be  not  an  implied  jwwer  of  sale 
in  mortgages  of  chatteLs  is,  I  conceive,  now  of 
onnparatively  little  importance,  for  in  1881  was 
pasMd  the  Conveyancing  Act,  which,  as  its  title 
ebowst  was  intended  to  simplify  and  improve  the 
practice  of  conveyancing  and  to  vest  in  mort- 
gagees powers  commraily  conferred  on  them  by 
provisions  inserted  in  mortgages.   Now,  three 
things  are  to  me  plain  in  relation  to  this  Act : 
first,  that  by  the  definition  clause  in  it  the  word 
"  mortgage  includes,  and  was  intended  to  include, 
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a  bill  of  sale  of  personal  property;  secondly, that 
the  Legislature  did  not  contemplate  that  bills  of 
sale  carried  with  them  any  implied  power  of  sale, 
whether  before  or  on  possession,  which  made  it 
undesirable  to  apply  to  them  the  express  powers 
given  by  the  statute ;  and  thirdly,  that  in  the 
year  1881  one  of  the  powers  which  oy  the  practice 
of  conveyancers  were  commonly  conferred  by 
express  proTinoa  on  a  mortgs^  of  cluittels  was  a 
power  cS  sale.  Of  this  practice  I  should  enter- 
tain no  doubt  independently  of  preoedeht.  Bnt 
a  consideration  of  the  worlcs  on  conveyancing 
confirms  me  in  that  conclusion.  The  earliest 
form  of  a  bill  of  sale  which  1  have  found  is  in 
West's  Symboleography,  sect.  428  (1605).  This 
form  contains  no  power  of  sale,  but  when  care- 
fully looked  at,  it  will  be  found  to  be  a  mere 
memorandum  of  pawn  which  took  effect  by  the 
transfer  of  possession.  But  from  the  Practical 
Conveyancer  of  Lilly,  p.  485,  published  in  1719, 
to  Kay  and  Elphinstone's  Compendium,  vol.  2, 
pp.  708,  810,  published  in  1878,  I  fiad  a  long 
catena  of  precedents  in  the  most  esteemed  works 
on  conveyancing  in  which  express  powers  of  sale 
are  found.  The  19th  section  ot  the  Act  of  1881 
provides  that  where  the  mortgage  is  b^  deed, 
the  mortgagee  shall  have  certain  powers,  indnd- 
ing  a  power  of  sale.  Bat  sob-sect.  2  enacts  that 
the  pnmaions  of  the  Act  relating  to  the  powers 
so  given  onmprised  either  in  sect.  19  or  m  any 
subsequent  section  regulating  the  exercise  ox 
those  powers  may  be  varied  or  extended  (not,  be 
it  remarked,  excluded)  by  the  mortgage  deed ;  and 
by  snb-aect.  3  it  is  enacted  that  the  section 
applies  only,  if  and  as  far  as  a  contrary  intention 
is  not  expressed  in  the  mortgage  deed,  and  shall 
have  effect  subject  to  the  terms  of  the  mortgage 
deed.  Sect.  20  follows  and  puts  a  fetter  on  the 
exercise  of  the  power  of  sale  given  by  the  pre- 
vious section,  for  it  enacts  that  a  mortgagee  shall 
not  exercise  the  power  of  sale  conferred  by  the 
Act  unless  and  until  one  or  other  of  three  events 
there  mentioned  shall  have  happened.  If  in  the 
intwval  between  the  Conveyancing  Act  of  1881 
and  the  Bills  of  tiale  Act  of  1  w2  an  instrument  had 
been  executed  in  the  form  subsec^uently  given  ^3J 
the  Act  of  1882,  and  had  maintained  an  absolute 
silence  as  to  any  power  of  sale,  I  can  entertain  no 
doubt  bnt  that,  by  force  of  the  Act  of  1881,  the 
mortgagee  would  have  been  clothed  with  the 
power  of  sale  given  by  the  19th  section  of  that 
Act,  but  would  have  been  subject  to  the  fetters 
impused  by  the  20th  section.  Again  I  am  of 
opinion  that  if  there  was  by  common  law  and  the 
ordinary  rules  of  equity  any  power  of  sale  implied 
in  a  bill  of  sale  before  the  Act  of  1881,  the  inser- 
tion of  an  express  and  elaboratelr  defined  power 
by  the  statute  in  any  bill  of  sale  subsequently 
executed  would  exclude  from  such  instruments 
by  implication  the  continuance  of  the  implied 
power.  Snch  would  be  the  result,  in  my  opinion, 
of  an  express  poww  contained  in  a  bill  of  sale  and 
inserted  by  the  contract  of  the  parties,  and  I  am 
of  opinion  that  the  like  effect  must  be  given  to  a 
special  power  which  the  Act  of  1881,  so  to  speak, 
inserts.  The  fetters  imposed  by  the  Act  of  1881 
would  be  nn^;atory  if  tne  mortgagee  could  fall 
back  on  an  implied  power  which  they  did  not 
bind.  Again,  if,  after  the  passing  of  the  Act  of 
1882,  an  instrument  were  execnted  m  the  statutory 
form,  and  it  maintained  an  absolute  silence  as  to 
any  power  of  sale,  it  appears  ta  me  clewtthat 
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Buch  am  instmment  would  confer  on  the  mort- 
gagee the  power  of  sale  given  by  the  l^h  section 
of  the  Act  of  1881,  sabject  to  the  fetters  imposed 
by  the  20th  section,  nnless  there  be  found,  either 
in  the  other  terms  of  the  instrument  or  in  the 
provisions  of  the  statute  of  1882,  something  to 
exclude  or  limit  the  operation  of  the  Act  of  1881. 
An  inetrument  come  to  by  mere  convention  and 
consent  before  the  Act  of  1882  in  the  form  after- 
wards Bf^eduled  to  that  Act,  and  an  instrument 
come  to  after  the  paasing  of  that  statute,  in  con- 
seqnence  of  its  constraining  influence,  must,  in 
my  opinion,  be  prima  facta  construed  in  precisely 
the  same  manner.   The  Legislature  in  passing 
the  Act  of  1882  must  (as  a  matter  not  merely  of 
legal  inference,  but  of  plain  fact)  have  had  the 
statute  of  1881  in  their  contftmplation,  and  if  they 
had  been  minded  to  ezclnde  the  operation  of  the 
Act  of  1881  they  would  in  all  probability  have 
done  80  by  express  terms.   When  the  13th  section 
of  the  Act  of  1882  implies  the  existence  under 
the  statutory  form  of  a  power  of  sale,  it  is  difficult 
to  resist  the  conclusion  that  the  power  of  sale 
referred  to  was  that  given  in  express  terms  by 
the  statute  of  the  previous  year.    Again,  it 
appears  to  me  that  there  is  nothing  in  the  statu- 
tory form  which,  by  implication  or  reasonable 
inference,  excludes  the  power  of  hUo  which  the 
statute  of  1881  had  given.   Is  there  anything  in 
the  Act  of  18^  itself  which  by  implication 
excludes  the  power  of  s^  under  the  statute  of 
1881 P   It  was  pressed  npon  us  that  the  general 
fxopo  and  object  of  bills  of  sale  is  inconsistent 
with  the  fetters  placed  on  the  power  of  sale  by 
the  Act  of  1881,  and  that  it  would  be  absurd  to 
apply  such  provisions  to  such  instmmentij.  Bat 
what  the  Legislature  thought  reasonable  in  1881 
r  cannot  decmre  absurd  in  1882.   The  provi.«ions 
of  the  Act  of  1882  must,  however,  bo  looked  at 
carefully.    The  7th  section  of  this  Act  prevents 
the  seizing  or  taking  possession  of  the  chattels 
except  for  certain  causes,  and  enables  a  court,  if 
satisfied  that  the  cause  of  seizure  no  longer  exists, 
to  restrain  the  removal  or  sale  of  the  chattels, 
and  tiie  13th  section  prevents  the  removal  or  sale 
of  chattels  till  five  days  after  th^  have  been  seized 
or  taken  possession  of.  Both  these  clauses  appenr 
'  to  me  to  be  n^ative  and  prohibitory  in  thmr 
character,  not  to  give  powers  to  the  mortgagee, 
bui  to  fetter  the  exercise  of  powers  where  they 
exist.   !N^or  are  these  clauses,  in  my  judgment,  in- 
consistent with  the  power  of  sale  given  h^  the 
Act  of  1881.  These  new  fetters  on  the  exercise  of 
the  power  of  sale  are  not,  I  think,  inconsistent 
with  the  other  fetters  imposed  bythe  20th  section 
-  of  the  Act  of  1881.    There  is  no  logical  or  real 
inconsistency  in  saying  that  the  power  of  Hale 
shall  not  be  exercised  till  three  months  after 
notice  requiring  payment,  and  till  five  dayn  after 
seizure.    On  the  contrary,  the  object  of  the  Act 
of  1882,  as  I  gather  from  its  provisions,  was  to 
impose  stringent  limitations  on  the  power  of  con- 
tracting for  the  loan  of  money  on  chattels,  as 
against  the  lender,  and  to  disquuify  the  borrower 
from  bestowing  on  the  lender  many  powers 
which  he  had  been  in  the  habit  of  demanding. 
This  object  is  furthered  and  not  frustrated  bythe 
importation  into  the  statutory  form  of  the  fetters 
on  the  power  of  sale  contained  in  tbe  20th  section 
of  the  Act  of  18S1.   But  the  Act  of  1881  had,  us 
we  have  already  seen,  given  to  the  contracting 
parties  a  capacity  by  the  mortgage  deed  to  var^- 
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both  the  power  of  sale  and  the  fetters  imposed 
on  its  exercise.  Does  this  power  survive  to  the 
contracting  parties  after  the  statute  of  1882  P 
Because,  if  it  does  so  survive,  the  contracting 
parties  in  the  present  case  have  in  unequivocal 
terms  expressed  their  intention  to  exercise  such 
nnthority.  The  answer  depends  on  the  9th  section 
of  the  Act  of  1882,  which  demands  accordance 
with  the  scheduled  form.  In  my  i^nnicm  this 
scheduled  form  imported  both  the  power  of  sale- 
given  by  the  19th  section  of  the  Act  of  1881  and 
the  fetters  imposed  by  the  20th  section,  so  that 
the  power  can  only  be  exercised  on  the  happening^ 
of  one  or  other  of  the  three  enumerated  contin- 
gencies. But,  it  the  fetters  be  by  express  stipu- 
lation struck  off,  then  the  power  of  sale  is 
liberated  and  set  free,  and  may  be  exercised, 
though  no  one  of  the  contingencies  has  hap- 
pened, and  then  the  instrument  as  drawn  has  a 
l^^l  efEect  which  goes  beyond  that  which  would 
.  result  from  a  statutory  form,  and  so  is  void  as 
not  being  in  accordance  therewith.  One  other 
argument  requires  to  be  considered.  The  statutory 
form  gives  to  the  contracting  parties  liberty  to 
insert  terms  which  they  may  agree  upon  for  the 
maintenance  or  defeasance  ox  the  Becnrily,  uid  it 
has  been  argned  that  the  creation  of  a  power  of 
s^e  is  such  a  term.  In  this  argument  I  am  nofa 
able  to  concur,  notwithstaadin|f  the  countenance 
which  it  derives  from  ContoUdaled  CivdU  Cor- 
poration V.  Gomey  (54  L.  T.  Bep.  If.  S.  21 ;  1$ 
Q.  B.  Div.  24).  I  tMnk  that  a  power  of  sale  is  a 
collateral  power,  neither,  stnotly  speaking,  in 
maintenance  or  in  defeasauce  of  the  security.  If 
a  power  of  sale  was  within  these  words,  I  do  not 
see  what  other  provision  would  not  be,  and  so  to 
interpret  the  words  would  be  to  repeal  sect.  9  of 
tbe  Act  of  1882.  For  these  reasons  I  am  of  opinion 
that  the  bill  of  sale  in  question  is  nob  in  accord- 
ance with  the  statutory  form  and  is  void.  I  have 
explained  my  views  at  a  length  which  may  well 
be  thought  inordinate ;  but  I  have  been  desirona 
to  show  that  I  do  not  differ  from  the  rest  of  the 
court  without  having  folly  considered  the  snbjectr 
and  I  onl^  regret  that,  in  the  result,  I  have  lost 
my  way  in  the  maze  of  legislative  enactments 
b^otid  recall  even  by  the  guiding  voice  of  my 
brethren. 

LoFES,  L.J.  read  the  following  judgment,  in 
which  Lord  Esher,  M.R.  concurred  r— The  bill 
of  sale  in  question  contains  an  agreement  and 
declaration  that  the  power  of  sale  conferred  upon 
the  mortgagees  by  the  Conveyancing  Act  1881 
»hall  be  exercisable  by  them  in  every  respect  as 
if  the  20th  section  of  the  said  Act  had  not  been 
enacted.   Tbe  bill  of  sale,  therefore,  imports  into 
the  statutory  form  the  power  of  sals  given  by 
the  19th  section  of  the  Conveyancing  Act  1881, 
unfettered  by  the  20th  section  of  tbe  same  Act. 
It  was  contended  that  the  introduction  of  this 
1  provision  violated  the  Bills  of  Sale  Act  18^ 
I  because  a  bUl  of  sale  with  such  a  provision  in  it 
I  cannot  be  in  accordwioe  with  the  statutoiy  form^ 
'  and  would  have  a  different  legal  effect.   It  was 
I  also  contended  that  in  a  bul  of  sale  in  the 
I  statutory  form  a  power  of  sale  is  conferred  on 
'  the  mortgagee  by  virtue  of  the  Conveyancing 
Act  1881,  and  that  otherwise  there  is  no  power 
of  side  exercisable  by  the  mortgagee  whose 
mortgage  is  in  the  statutory'  form  under  the  Bills 
of  Sale  Act  1882.    Before  the  passing  of  the 
BUU  of  Sale  Act  1882,  we  have  no  doubt  but  that 
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the  grantee  of  a  bill  of  sale  by  deed,  silent  as  to 
anj  power  of  »ale,  woald  have  been  clothed  with 
the  power  of  sale  conferred  by  the  Conveyancing 
Act  1881.  The  powers  conferred  by  sect.  19  of 
ihe  Conveyancine  Act  on  a  mortgagee  when  the 
mortgage  is  made  by  deed  apply  only  if  and  a» 
iar  as  a  contrary  intoDtiim  is  not  expressed  in 
the  mortgage  deed.  The  (jnestion  therefore 
■risea,  whether  there  is  anything  in  the  Bills  of 
Sale  Act  1882,  or  in  the  statntory  form  in  the 
schedule,  which  expressly  or  by  implication 
exclades  the  application  of  the  powers  conferred 
by  the  Conv^ancuiK  Act  1881  to  the  new  statti- 
tory  bill  of  sale.  The  provisions  of  the  Bills  of 
StXe  Act  and  the  statutory  form  in  accordance 
with  which  bills  of  sale  by  way  of  security  for 
payment  of  money  must  be  made  clearly  indicate 
tb  oar  minds  that  the  Legislature  did  not  intend 
to  call  in  powers  conferred  by  any  other  Act  of 
Parliament  bnt  intended  the  new  bill  of  sale  to 
be  independent  of  them  and  complete  in.  itself. 
Most  of  the  powers  in  the  Conveyancing  Act 
apply  to  a  different  state  of  things.  If  any  of 
those  powers  attach,  all,  except  those  inconsistent 
with  the  statutory  form  and  the  Act,  attach. 
Exc^jt  with  variations,  nearly  all  of  ihem  arc 
inconsistent  or  inapplicable.  We  cannot  think 
tittt  Parliament,  wfon  it  enacted  an  express 
form  in  which  bills  of  sale  iu  future  were 
to  be  made,  a  form  which  was  to  be  intelligible  to 
the  ordinary  borrower,  intended  the  provisions  of 
another  Act  of  Parliament  to  be  incorporated. 
The  enactment  of  the  express  form  negatives, and 
i^  as  we  think,  a  power  of  sale  by  implication  is 
given  by  the  Act  itself  is  inconsistent  wit-h,  such 
a  conclusion.  But  it  is  Eaid  that  without  the 
power  of  sale  in  the  Conveyancing  Act,  and 
enless  that  power  is  conferred  on  a  mortgagee 
nnder  the  statutory  form,  there  is  no  power  of  side. 
We  do  not  think  the  mortgagee  requires  the  aid 
of  the  Conveyancing  Act.  The  true  reading  of 
sect.  7  appears  to  us  to  be,  that  chattels  assigned 
under  a  bill  sale  shall  be  seisable  in  any  of  the 
five  cases  mentioned  in  that  section,  and  may  be 
sold  five  days  after  seizure,  unless  the  grantor 
i4>ply  to  the  rourt  and  satisfy  the  court  that,  by 
pt,jmeD.b  of  the  mone^  or  otherwise,  the  cause  of 
aauore  no  longer  exists,  in  which  case  the  court 
may  restrain  the  grantee  from  removing  or 
sdUng  the  chattels.  When  it  is  said  that 
personal  chattels  assigned  nnder  a  bill  of  sale 
shall  not  be  liable  to  be  seized  or  taken  posses- 
sion of  by  the  grantee  for  any  other  than  the 
following  reasons,  it  must  mean  that  they  may  be 
seized  or  taken  possession  of  in  the  following 
cases.  When,  subsequently  in  the  section,  it  is 
sud  that  the  grantor  may,  within  five  days  after 
seizure,  restrain  the  grantee  from  removing  or 
selling  the  chattels,  it  must  mean  that  he  is  to 
have  a  power  to  sell.  In  our  opinion,  there  is 
no  occasion  to  insert  in  the  form  a  power  to  take 
possession  of,  to  sell,  or  to  redeem.  These 
powers  are  given  by  the  Act  itself,  and  need  not 
»ppeAr  in  a  form.  But  a^in,  when  sect.  13 
says  that  goods  shall  remain  on  the  premises 
when  seiz^  or  taken  possession  cf,  and  shall  not 
be  removed  or  sold  until  after  the  expiration  of 
five  daysi  snrely  it  means  that  they  may  be  sold 
after  that  time ;  it  gives  a  power  to  sell  five 
days  after  the  goods  are  taken  possession  of. 
We  cumot  understand  how  any  different  con- 
struction can  be  put  on  this  section.   If  we  are  i 


right,  here,  too,  is  a  power  of  ssle  impliedly 
given  by  the  Act.  Bat,  if  a  power  to  sell  is  not, 
given  by  the  Act,  the  mortgagee  gets  it  iit 
another  way.  A  power  to  seize  clearly  ma^  be 
inserted  in  the  form,  because  it  is  a  provision 
for  the  maintenance  of  the  security.  The  mort- 
gagee can  then  seize  under  it.  Having  the  pos- 
session of  the  goods,  he  may,  as  assignee  of 
them,  scU  subject  to  any  rig&t  in  the  grantor 
to  redeem.  But  the  right  to  redeem  must  bo 
exercised  within  five  days  to  prevent  a  sale  by 
the  mortgagee.  If  it  is  not,  we  are  of  opinion 
that  the  mortgagee  has  at  law  and  in  equity  a 
right  to  sell  and  can  give  an  unimpeachable 
title  to  a  purchaser.  For  the  reasons  given,  wo 
do  not  think  the  provisions  introduced  into  this 
bill  of  sale  invalidate  it,  as  they  do  not  alter  its 
legal  effect  so  as  to  make  it  not  in  accordance 
with  the  form  in  the  schedule  to  the  Act.  We 
think  the  Divisional  Court  right,  and  the  appeal 
must  be  dismissed.  dUmissed. 

Solicitor  of  oflScial  receiver,  W.  Morton,  Soli- 
citor to  the  Board  of  Trade. 

Solicitors  to  grantees,  WiUianuon,  HiU,  and 
Co.,  agents  for  T.  Greenioood  Tedle,  Leeds. 
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wooD.  (a) 

Will — Gift  of  fund  to  married  tooiTian — Reatraint 
upon  aniicipation. 

A  testaior  in  pursuance  of  a  power  of  appointmeiU 
over  certain  eettlemenifwneu,  appointed  otte-fourth 
of  the  residue  of  the  fanda  upon  truat  far  hia 
daughter  "  ahaolutehj  for  her  sole  arid  sepa- 
rate use  independently  of  marital  control,  ami 
loithout  power  of  anttcipaiion  during  coverture."" 
The  dauglUer  waa  married  at  the  tims  of  the 
testator's  dmlh. 

Held,  that  notwithatanding  the  words  of  absolute 
g^t,  the  one-fourUi  share  could  not  be  paid  to  the 
daughter,  hut  must  be  retained  bif  tite  trustees  of 
the  settletneni  daring  her  coverture,  and  the 
income  paid  to  her  as  it  accrued  due. 

H.uiBY  Hanslip  Laurbmce  by  his  will,  after 
reciting  th^  he  was,  under  two  settlements  made 
by  W.  P.  Grey,  possessed  of  powers  of  appoint- 
ment over  certain  property  among  his  children  by 
his  late  wife,  and  chat  he  had  four  such  children^ 
proceeded  as  follows : 

Now  I  do  herflhy,  in  exeroiBe  and  azeention  of  the 
powoT  and  powers  b;  the  hereinbefore  recited  inden- 
tures of  settlement,  and  each  of  them,  direotand  appoint 
that  the  earn  of  15001.,  part  of  the  money  and  tnveat- 
mentfl  Bobjeot  to  inch  power  or  powers,  shall  be  raised 
(olear  of  expenses  and  saooession  dnty)  and  paid  to 
my  daughter  Florence  Ann  lAnrenoe,  absolately  for 
her  sole  and  separate  use  independently  of  marital 
control  and  wiUumt  power  of  antioipatioB  daring  any 
oovertnrft,  and  I  direot  and  appoint  that  the  som 
500Z.  farther  part  of  the  same  money  and  investments 
shall  be  raised  (cle«r  of  expenses  and  sncoesaion  da^) 
and  paid  to  my  danffhter  Susanna  Emma,  the  wife  of 
James  Edgar  MiurshaU,  absolately,  and  I  direot  and 
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appoint  that  all  and  ererf  the  residae  of  the  same  money 
and  inTestmenta,  hereinafter  referred  to  as  the  aaid 
teeidae,  shall  goand  be  held  upon  the  followinir  traste, 
namely,  as  to  one-fourth  share  thereof  upon  tnut  for 
my  dang'hter  Florence  Ann  Laarenoe  absolntaly,  for 
her  sole  and  separate  use,  independently  of  marital 
oontrol  and  withoat  power  of  anticipatum  daring  any 
eoTartue. 

The  testator'a  daaghter,  Florence  Ann 
Laurence,  -vraa  sabseqaently  married  to  William 
Henry  Greenwood. 

A  question  arose  whether  Mrs.  Greenwood 
was  entitled  to  hare  the  our^fonrth  share  of  the 
residue  appointed  to  her  by  the  will  of  H.  H. 
Laurence  paid  to  her  on  her  separate  receipt,  or 
whether  it  should  be  retained  by  the  trustees  of 
the  settlement.  An  originating  summons  was 
taken  oat  to  determine  this  question. 

Sladen  for  Mrs.  Greenwood.  —  Be  Bovon ; 
O'SeUloran  v.  King  (50  L.  T.  Rep.  N.  S.  796;  27 
Gh.  Div.  411),  shows  that  where  the  eorpna  of  a 
fund  is  given  to  a  married  woman  absolutely  for 
her  separate  use,  but  the  gift  contains  subsequent 
words  restraining  her  n-om  anticipation,  these 
latter  words  are  inoperative.  There  is  no  intention 
manifested  here  that  the  fund  is  to  be  kept  intact 
and  only  the  income  paid  to  the  married  woman. 
He  also  referred  to 

Baggttt  v.  V«w,  8  L.  T.  Bm.  O.  S.  128 ;  1  CoD.  188 ; 
BeCroughton't  Tnub,  3S  L.  T.  Bep.  N.  S.  M7  ; 

8Ch.  l5iT.  MO: 
He  Clarke's  Tnutt,  47  L.  T.  Bep.  IT.  S.  43 ;  21  Ch. 

DiT.  748: 

Be  OufTwv ;  CHbaonr,  Way,  54  L.  T.  Bep.  K.  8.  665 ; 
82  Ch.  IHt.  361. 

Vaughan  Hawhmt  £or  the  tmsfcees  of  the  settle- 
ments. 

Brandey  for  a  defendant  to  the  summons. 

IToUTE,  J. — ^It  appears  to  me  that  this  share 
cannot  be  paid  over  at  once,  because  the  direction 
is  that  it  is  to  be  held  upon  trust  tOr  the  separate 
nse  of  the  daughter  without  power  of  anticipation. 
That  seems  to  me  a  direction,  every  word  of  which 
I  must  give  effect  to  if  I  can.  It  is  suggested 
that  the  words  "  without  power  of  anticipation 
during  any  coverture"  are  to  be  neglected, 
becanse  they  are  antagonistic  to  another  part  of 
the  direction.  I  cannot  concur  in  that  argument. 
The  direction  is  that  the  share  is  to  be  held  in 
trust  for  the  testator's  daughter ;  that  means  that 
the  trustees  are  to  retain  the  share  of  the  fund 
during  the  time  she  is  under  coverture,  and  that 
the  income  only  as  it  accrues  due  is  to  be  paid  to 
her  for  her  separate  nse.  There  is  a  marked  con- 
trast between  the  1500i.  which  is  to  be  raised 
clear  of  expenses  and  duty  and  paid  to  her,  and 
the  one-foi^h  share  of  the  residue  of  t^e  moneys 
and  investments  which  u  to  be  held  in  trust  u>r 
her. 

Solicitors :  8.  F.  Xan^&atn,  a^nt  for  F.  A. 
Langham,  Hastings ;  WngH  and  PHlBy, 


Dee.  11  and  16,  1886. 
(Before  North,  J.) 
Re  KiLET  TO  Streatheld. 

Vendor  and  purchaser — Contract  of  sale — Interest 
payable  by  purchtiser — Wilful  default — Deposit 
of  money  in  bank. 

A  coniroci  for  atUe  of  certain  leaaeJtold  property 
contained  a  dauae  thai,  if  from  any  cause  what- 

(a)  BeportMlb7A.J.SPison,Ksq.,BHTfster«t-Lair. 
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ever, "  except  the  wilful  neglect  or  defauU  of  iha 
vendors,  "  the  completion  toaa  delaajed  beyond  the 
16th  Feb.  1886,  the  purcJtaaer  should  pay  inierest 
on  the  balance  of  his  purchase  money  at  the  rate 
of  6  per  cent,  until  completion.  The  vendors 
oumea  the  property  in  seven  undivided  shares, 
and  these  shares  ware  iTiemnbered.  A  delay 
oeearred  partly  in  eofisequenee  of  the  ineu^icienci/ 
of  apower  of  oUomsy,  ^ven  hy  a  mortgagee  voho 
vol  xn  Indiot  to  effeti  a  raZsoM  of  hie  mortgaga. 

The  purchaser  died  on  Os  18th  March  1886.  On 
t&e  15ih  March  the  purehaser^s  eolieitors  offered 
to  place  the  purchase  money  on  deposit  in  joint 
names  at  a  bank  vnihoutprt^vdiee  to  any  quettion 
as  to  interest.  The  money  was  aebially  $o 
deposited  on  ike  l(kh  May.  The  purdum  tnu 
completed  on  the  18th  Aug.  1886. 

JBdd,  that  there  had  been  no  auch  "  wilful  default" 
on  the  part  of  the  vendors  between  the  15th  Feb. 
and  IBth  March,  at  which  date  the  death  of  the 
vendor  caused  delay,  as  to  absolve  the  purehaaer 
from  paymerU  of  interest,  and  that  the  appropria- 
tion of  the  purchase  money  ofif^  thai  daie  would 
not  prevent  hie  being  liahUfor  intereei,  and  that 
therefore  irUereet  at  5  per  cent  mutt  he  paid  hy 
the  purchaser  ^rom  ike  15th  Feb.  1886  <iU  the 
date  of  completion. 

De  Visme  v.  De  Visme  (14  L.  T.  Mep.  0.  8. 169  ; 
1  Mae.  4r  O.  336)  discussed  ;  and 

Bo  Golds'  and  I^^orton's  Contract  (62  L.  T.  Sep. 
N.  8.  321)  notfMowed. 

This  was  a  summons  under  the  Ymdor  and 
Purchaser  Act  1870,  taken  ont  for  the  pur- 
pose of  deciding,  amongst  other  thing<i,  whether 
the  vendors  were  entitlra.  to  be  paid  interest  in 
respect  ol  the  purchase  money  of  certain  land 
from  the  date  fixed  by  the  agreement  of  sale  for 
completion  until  actual  completion. 

The  agreement  was  dated  the  11th  Dec.  1885, 
and  was  made  between  Edward  Biley,  acting  on 
behalf  of  himself  and  other  members  of  his  family 
who  were  interested  in  undivided  shares  in  the 
property,  of  the  one  part,  and  John  Fremlyn 
Streatfield  of  the  other  part.  By  clause  1  the 
vendors  agreed  to  sell,  at  tne  price  of  70007.,  the 
fee  simple  in  a  piece  of  land  situate  on  the  west 
aide  oi  Stratton-street,  in  the  parish  of 
St.  George's,  Hapover-square,  in  the  county  of 
Middlesex,  known  as  No.  9  in  the  same  street. 
By  clause  7  it  was  agreed  that  the  balance  of  the 
purchase  money  should  be  paid  on  the  ISth 
Feb.  1886  at  the  offices  of  the  vendors'  solicitors, 
and  thereupon  the  vendors  and  all  other  necessaiy 
parties  would  execute  a  proper  assurance  of  the 
premises  to  the  purchaser.  Clause  12  was  as 
follows : 

If  from  any  oaose  whatever,  except  the  wilfnl  nerleot 
or  doFault  of  the  vendors,  the  completion  of  the  porwiaBe 
shall  be  delayed  beyond  the  said  15th  day  of  February 
next,  the  pnrahaser  shaU  pay  interest  on  the  balanoe  m 
hispnrohase  moneyftom  that  day  ontil  Hba  pnrebase 
shall  be  oon^leted. 

It  appeared  from  the  abstract  of  the  vendors' 
title  delivered  to  the  purchaser's  solicitors  that 
the  property  in  question  was  held  in  seven 
undivided  shares,  and  that  with  the  exception  tii 
one  share  all  the  shares  were  incumbered.  It 
was  proposed  by  the  vendors  that  the  mortgages 
should  be  released  by  deed  prior  to  the  convey- 
ance  to  the  purchaser. 

The  share  of  one  of  the  vendors  was  mortgaged 
to  Major  John  Leach,  who  was  in^Imiia.  Major 
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Leach  had  given  a  power  of  attorney  to  Mr.  H.  P. 
Leach  to  receive  the  purchase  money  of  No.  9, 
Stratton-street,  and  to  execute  any  deed  or 
docament  necessary  for  aasnring  the  said  house 
and  preminms  to  the  purcfaaaer. 

It  was  objected  on  behalf  of  the  purchaser  that 
this  power  of  attorney  was  not  sufficient  to  enable 
Mr.  H.  P.  Leach  to  execute  the  proposed  release  of 
the  mortgages  on  behalf  of  Major  John  Lmch, 
and  that  the  purchaser  coold  not  safely  pay  over  the 
lOOOL  which  re]»«Hented  the  share  mortgaged  to 
Uajor  Leach  nntil  the  execution  of  a  suppuonental 
deed  of  OMiveyance  by  him.  The  vendOTS  at  first 
refused  to  procure  the  execution  of  such  snp- 
plementai  deed. 

On  the  *20th  April  the  rendora  decided  to  pre- 
pare a  supplemental  deed  as  required  by  the 
purchaser,  and  it  was  returned  approved  by  the 
porchaserV  solicitors  on  the  4th  May. 

Some  difficulties  between  the  vendors  and  pur- 
chaser also  arose  as  to  the  form  of  statutory 
acknowledgment  to  be  given  to  the  purchaser,  and 
as  to  the  amount  of  the  stamp  on  the  deed  of 
release. 

The  purchaser  died  on  the  18th  March  after  a 
few  days*  illness. 

On  the  2nd  March  1886  the  purchaser's 
solicitors  wrote  to  the  solicitors  for  the  vendors, 
eqiressing  willingness  to  deposit  the  bdbnce  of 
thepurchaae  money  in  joint  names  in  any  first- 
dass  London  bank. 

On  the  15th  March  the  purchaser's  salioitors 
wrote  that  the  balance  of  the  purchase  money  had 
better  be  deposited  at  the  Umon  £ank  of  London, 
Charing  Cross,  in  the  joint  names  of  Mr.  £]and 
and  Mr.  H.  P.  Leach,  without  prejudice  as  to  any 
qaeetion  aa  to  interest. 

Borne  delay  arose  on  account  of  Mr.  Streatfield's 
death,  but  on  the  10th  May  the  money  was 
Bctually  deposited  in  the  joint  names  of  one  of 
Hr.  Streatfield's  executors  and  Major  J.  E.  Biley. 

On  the  4th  June  the  solicitors  for  the  purchaser 
offered  without  prejudice  to  pay  interest  at  2^  per 
cent,  from  the  15th  Feb.  until  the  10th  May,  but 
this  off^  waa  declined  by  the  vendors. 

All  the  neoeesary  deeds  were  subseqnently 
executed  and  the  purchase  oompletea,  uid 
possession  obtained  by  the  rwreaentatires  of  Hr. 
Streatfield  on  the  18th  Aug.  1886. 

The  vendors  contended  that  the  purchaser's 
repres^tatives  should  pay  interest  at  5per  cent, 
on  the  purchase  money  from  the  l£th  Feb.  until 
the  18th  Aug.  1886. 

0.  Pemherlon  Lmeh,  for  the  vendorR,  asked  for 
payment  of  intereat  from  the  date  fixed  for  com- 
pletion  until  the  actual  completion. 

Kiggina,  Q.C.  and  F.  0.  BagMhawe  for  the  pur- 
chasers.— The  vendors  must  use  due  diligence  to 
cany  oat  the  ccmtract;  if  there  ie  not  such 
diligence  there  is  wilfal  de&tult  on  their  part,  and 
no  interest  is  payable  by  the  purchaser : 

De  VinM  T.  D«  Vume,  14  L.  T.  Bep.  O.  S.  169 ; 

IHm.  Jta.336; 
Re  Young  and  Haraton't  Contnut,  88  L  T.  Bep. 

N.aM7;SlCh.DiT.188; 
gUiott  V.  Tum«r,  18  Sim.  477; 
Solmtwn  V.  BkeUon,  14  L.  T.  Bep.  O.  8.  548; 

I2Beav.  368; 
Bhtncm  T.  ShaJxtptar,  IM  L.  T.  Bep.  O.  8.  45 : 

5     a.  M.  A  a.  517. 

Here  there  waa  what  amounted  to  wilful  SeEault 
\j  the  vendors.    The  power  o|  attorney  was 
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insufficient  to  justify  the  execution  of  the  release, 
and  delay  arrae  in  consequence.  Anyhow,  there 
was  an  offer  to  deposit  the  purchase  money, 
and  that  absolves  the  purchaser  from  payment  of 
interest : 

Bs  Goldi'  and  Nvrton'B  Contract,  52  L.  T.  Bap. 
N.  S.  321  ; 

Fry  on  Speoifio  Performa&oe,  2iid  cdit^.  596 ; 
D&nning  t,  Hendtnon,  1  De  G.  A  Sm.  6hI  ; 
Vielert  T.  Hand,  26  Beav.  690  ; 

WilUam*  v.  QUnton.  13L.T.  Bep.  N.  S.  10,  727; 

34  Bear.  528 ;  L.  Bep.  1  Ch.  200  ; 
Re  Monekbm  to  Oihean,  51  L.  T.  Bep.  N.  8.  330 

27  Ch.  Div.  555. 

It  is  hard  that  the  purchaser  should  have  no 
means  of  avoiding  payment  of  interest  if  the 
vendors  are  in  duault,  although  their  de&nlt 
may  not  actually  be  "wilful.  The  vendors' 
conduct  here  was  the  only  cause  of  the  delay  in 
completion. 

Leach  in  reply. — The  vendors  did  all  they  could 
be  required  to  do.  The  money  was  deposited  in 
the  joint  names  without  prejncucetoany  questicm, 
and  the  vendors  are  therefore  entitled  to  interest 
for  the  whole  period. 

NoKTU,  J. — By  the  contract  entered  into 
between  the  agent  for  the  vendors  and  the 
purchaser,  dated  the  11th  Dec.  1885,  there  is  a 
provision  about  interest  in  clause  12.  Hie  pnr- 
ohase  was  not  completed  on  the  day  named, 
and  the  purchaser  is  called  npon  to  pay 
interest.  He  refuses  to  do  so,  and  the  qnestioii 
is  whether  he  is  liable  to  do  so  under  this  clause. 
Now  a  number  of  cases  have  been  cited  to  me, 
b^inning  with  the  case  of  De  Vitme  v.  De  Vitme 
{uSi  8up.),  before  Lord  Cottenham,  in  which  he 
held  that  in  a  case  in  which  there  was  a  provision 
for  payment  of  interest  if  the  money  were  not 
paid  on  the  day  fixed,  from  whatever  cause  the 
delay  might  bare  arisen,  the  interest  did  only 
actually  begin  to  run  from  the  time  at  which  a 
good  title  was  shown.  He  distinguishes  the  case 
before  him  from  other  cases,  to  use  his  own 
words,  "  where  there  are  very  peculiar  expressions 
used,  such  as  '  from  any  cause  whatever,'  and  in 
others  '  from  any  cause  whatever  except  the 
wilful  default  of  the  vendor.' "  Now  that  is  the 
case  before  me.  That  is  the  case  which  Lord 
Cottenham  distinguishes  from  the  case  before  him, 
and  I  do  not  understand  that  his  remarks  were 
intended  to  apply  to  a  case  containii^  the  words 
which  T  have  ]ust  read,  and  which  are  found  iu 
the  present  contract.  But  independently  of  that 
qnestion.  if  there  is  really  no  distinction  between 
tne  words  which  were  found  in  that  case  and  the 
words  which  Lord  Cottenham  quoted  as  being 
peculiar,  the  later  cases  satisfy  me  that  what  I 
must  do  is  not  to  foUow  the  decision  in  De  Vieme 
V.  De  Visme  on  this  point,  but  to  follow  the  later 
cases.  The  matter  was  discussed  at  considerable 
length  before  the  Court  of  Appeal  in  Sherwin  v. 
Skakespear  (ubi  sup.).  Knight  Bruce,  L.J.  first 
of  all  quoted  a  p&asage  from  Lord  St.  Leonards 
to  this  effect :  "  But  where  the  delay  is  occasioned 
hy  the  state  of  the  title,  and  is  not  wilfal,  that 
seems  to  fall  within  the  proviuon  of  'any 
cause  whatever.'  The  learned  author  afterwaru 
proceeds  to  qualify  the  proposition,  or  to  intimate 
a  degree  of  hesitation  upon  it,  arising  out  of  some 
authorities  to  which  he  refers.  I,  however, 
speaking  for  myself,  agree  iu  the  proposition  as 
there  stated,  without  any  qualiflcatkou  ^  jjaCw 
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only  to  the  case  of  a  contract  'where  the  provision 
is  that  interest  shall  be  fiaid  in  case  of  delay 
arising   from    an^    cause    whatever,  without 
restriction  or  qualification  as  in  the  present  case." 
Then,  after  observations  extending  over  a  page  in 
the  printed  report.  Knight  Bruce,  L.J.  says: 
*'  Under  this  contract"  which  was  a  contract  pro- 
viding for  payment  of  interest  in  case  completion 
shoola  be  delayed  '  from  any  cause  whatever '  "  1 
am  of  opinion  that  the  more  circnmstance  that 
the  abstracb  delivered  was  defective  or  (which  is 
stating  a  case  of  less  difficnlty)  not  supported  by 
the  evidence  required  to  support  it,  would  not  t>e 
sufficient  to  exempt  the  purchaser  from  paying 
interest  under  the  fifth  condition  of  sale,  the  title 
■and   purchase    being    afterwards  completed. 
Agi\ii  I  say,  to  prevent  the  possibility  of  mis- 
apprehension, that  I  entirely  exclude  from  every 
remark  that  I  have  made  and  from  the  present 
judgment  a  case  of  vexatious  condact,  of  dealing 
in  bad  faith,  or  of  gross  negligence  on  the  part  ot 
the  vendors,  there  bein^  in  my  opiuiou  (wl^tever 
jioay  be  thought  of  the  purchaser),  no  such  case 
Against  the  vendors  here."   Then  in  Vickera  v. 
Sand,  before  Lord  Romilly,  X  find  he  atkjB  this. 
He  quotes  De  Vitms  v.  De  Vume  in  the  ]'nagment, 
^xtA  then  says:  "In  Shenoin  v.  Shakespear  I 
followed  this  decision,  which  was  binding  on  me 
4UI  the  decision  of  Lord  Cottenham.   On  appeal, 
however,  the  Lords  Justices  dissented  from  Lord 
<3ottenham  and  reversed  my  decision,  and  the 
only  question  is  whether  they  have  overruled  De 
Vume  V.  De  Yiame,  because,  if  they  have,  I  am 
bound  to  follow  their  decision."   He  tnen  referred 
to  the  judgment  of  Knight  Bruce,  L.J.,  and  read 
iiie  passages  which  I  have  read  or  referred  to,  aud 
t^en  he  said :  "  Hence,  as  I  read  the  jndf^ent  of 
Knight  Bruce,  L.J.,  which  is  concurred  in  by 
Turner,  L.  J.,  if  the  state  of  the  title  is  such  that, 
without  fraud  or  wilful  delay,  the  abstract,  which 
-oontainfl  a  statement  ot  the  deeds  necessary  to 
deduce  the  title,  is  not  delivered  within  the  time 
specified  in  the  contract,  this  does  not  relievo  the 
purchaser  from  his  obligation  of  paying  the 
interest  specified  in  the  contract  from  the  time 
therein  mentioned.   I  think  that  decision  governs 
the  present  case."  Then  again,  in  Lord  Palmertton 
T.  Turner  (10  L.  T.  Rep.  N.  S.  364;  33  Beav.  524), 
before  the  same  learned  judge,  which  is  a  similar 
case,  he  quotes  the  same  judgment  of  Slierwin  v. 
Shakeapear,  and  refers  to  his  own  decision  in 
Vickert  v.  Hand,  and  follows  that.    I  need  not 
«top  to  read  the  observations  which  he  mokes  in 
so  doing,  but  before  passing  away  from  that  case 
I  should  state  the  facts  with  reference  to  which 
the  judgment  was  ^ven  were  these  :  The  contract 
stipulated  that  "  if  from  any  cause  whatsoever 
the  purchase  should  not  be  completed  "  on  a  day 
named,  the  purchaser  should  pay  interest  on  his 
porchsse  money  from  that  day  until  the  com- 
pletion.  It  became  necessary  to  institute  a  suit 
to  rectify  the  poww  under  which  the  vendors  sold 
in  order  to  make  a  good  title,  and  a  delay  occurred 
in  completing.    But  even  under  those  circum- 
stancea,  as  there  was  no  wilful  default,  the  learned 
judge  decided  as  he  did,  although  not  only  was 
there  a  defect  in  the  title  but  a  defect  which 
required  the  institntion  ot  a  suit  in  order  to  get 
.  over  it.    Then,  in  Williama  v.  Glenton  {ubi  aup.). 
Knight  Bruce,  L.J.  says  again :  "It  has  been  for 
several  years  settled  that  ac  a  general  rule  the 
«tate  of  the  title  and  the  difficulties  respecting 
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the  title  do  not  exempt  the  purchaser  from 
liability  to  that  clause.  It  may  in  a  sense  be  a 
default  on  the  part  of  the  seller  not  to  have  his 
title  ready ;  and  the  purchaser  may  not  be  in  the 
slij^htcst  degree  cwisnrabte  tor  maintaining  the 
objection.  The  vendor  may  be  in  a  sense  wrong 
in  not  having  his  title  ready  at  the  time  specified ; 
but  I  repeat  it  has  ntriiorionsly  been  long  settled 
that  the  mere  existence  ot  difficulties  as  to  the 
title  justifying  the  purchaser  in  refusing  to  com- 
plete until  they  are  removed  does  not  exempt  him 
from  that  clause  relating  to  interest.  It  was  sa 
decided  in  Shenoin  v.  Shakerpear,  which  has  been 
adopted  and  approved  by  other  judges,  and  the 
rule  has  been  so  laid  down  by  Lord  St.  Leonards 
and  by  various  other  authorities.  There  must  be 
something  more  than  that  kind  of  default  which 
I  have  mentioned ;  there  must  be,  I  might  almost 
say,  some  serious  misconduct  on  the  part  of  the 
vendor  to  exempt  the  purchaser  from  liability  to 
interest."  Then  again,  in  the  last  case  which 
was  cited.  Be  Young  and  JSaraton  (ubi  rap.),  before 
the  Court  of  Appeal.  Wtttiama  r,  Olenton  and 
Vicken  r.  Hand  were  both  cited,  but  I  do  nos 
find  in  any  of  the  judgments  any  complaint 
of  the  law  as  laid  down  in  the  cases  to  which 
I  have  referred.  The  only  question  was,  whether 
there  was  wilful  default,  and  the  Court  held, 
in  the  first  place,  inasmuch  as  the  vendor 
deliberately  went  away  for  his  holiday  two  days* 
before  the  date  fixed  for  completion,  the  delay 
arising  therefrom  in  completion  was  wilful 
default  within  the  meaning  of  the  rule ;  in  other 
words,  the  vendor  with  his  eyes  ojfen  having  gone 
away  and  put  himself  in  a  condition  in  which  ho 
could  not  execute,  he  was  guilty  of  wilful  default, 
aud  ivaa  not  entitled  to  receive  interest.  But 
then  there  was  another  point  decided  in  that  case, 
which  was  this,  that  if  and  so  far  as  the  delay  was 
caused  by  his  wilfal  default,  the  purchaser 
escaped  from  his  contract  to  pay  interest ;  bat  if 
and  so  tar  as  there  was  another  concurrent  cause 
for  cbli^,  which  was  not  wilful  default,  it  could  not 
be  said  then  that  it  was  the  Tender's  wilful  defaulc 
which  caused  the  delay,  because  even  it  there  had 
been  no  default  on  his  part  the  delay  would  still 
have  arisen.  Therefore  they  held  that  a  delay  of 
fourteen  days  would  have  arisen  from  other 
causes  not  being  wilful  default,  and  so  far  as  that 
timi  elapsed  the  purchaser  was  bound  to  pay 
interest,  although  there  had  been  what,  if  it  stood 
alone,  would  have  been  wilful  default  on  the  part 
of  the  vendor ;  but,  as  regards  the  rest  of  the 
delay,  that  was  not  excused  by  something  that 
was  not  wilful  defanlt,  and  therefore,  to 
that  extent,  the  purchaser  was  relieved  from 
payment  of  interest.  Kow,  looking  at  all 
those  cases,  they  show  that  De  Vime  v.  De 
Viame  is  not  in  its  strictness  to  be  followed, 
and  thH  rule  as  lud  down  in  these  cases 
is  what  I  have  got  to  consider.  That  being  so,  the 
question  is  whether  the  completion  ot  the  pur- 
«iase  has  lieen  delayed  beyond  the  15th  Feb.  by 
wilfal  neglect  or  default  of  the  vendors  and 
nothing  else.  There  are  two  long  affidavits,  and 
without  gluing  through  those  affidavits  and 
commenting  upon  every  passage  in  them,  which 
I  should  have  to  do  if  I  were  to  attempt  to 
aualyss  their  details,  I  come  to  the  conclusion 
that  at,  no  part  of  the  time  during  the  month 
which  elapsed  after  the  15th  Feb.  was  there  any 
delay  arising  from  wilful  neglep(>or  default  on 
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the  part  of  the  rendors.   The  state  of  things  was 
this  :  that  the  property  sold  belonged  to  different 
persons  in  sevenths.    Six  of  those  shares  were 
incumbered,  and  the  number  of  incumbrances 
was  twenty-two.   Some  of  those  iDoambrances 
were  vested  in  the  same  persons,  and  I  have  no 
means  of  calcolating,  but  I  was  told  that  the 
number  of  the  different  incumbrancers  was  some- 
where  about  ten.    It  therefore  was  a  case  in 
which  it  was  obvious  that  there  most  be  a  good 
deal  of  difficulty  in  ^^nctuing  the  conourrence  of 
these  parties,  and  it  was  dearly  contemplated 
that  there  might  be  delay  in  completion  beyond 
the  loth  Feb.  without  wilful  neglect  or  dc&Qlt 
on  the  -part  of  the  vmidors.   Giving  the  best 
conatmctton  I  can  to  the  affidavits,  it  appears  to 
me  it  is  impossible  to  say  at  any  time  between  the 
IMi  Feb.  and  the  18th  Marrh  there  was  any  delay 
arising  from  any  omission  to  complete  where 
there  might  have  been  completion  but  for  wilful 
neglect  on  the  part  of  the  vendors.   I  say  between 
those  two  dates  for  this  reason:  The  15th  Feb.  was 
the  day  fixed  for  completion ;  on  the  18th  March 
the  purchaser  died,  and  from  that  time  forward 
it  is  not  snggested  there  was  any  delay  in  com- 
pletion attributable  to  the  vendors.   He  had  been 
taken  very  seriously  ill  about  three  days  before, 
and  it  is  conceded,  and  I  think  very  fairly,  that 
for  abont  three  days  before  his  death  it  cannot  be 
said  he  was  in  a  condition  to  pay  the  purchase 
moaew   or   complete ;  therefore,   between  the 
15th  Feb.  and  the  18th  Uarch,  which  is  the  period 
I  have  to  consider,  it  appears  to'me  there  was  no 
delay  in  completion  by  reason  of  wilful  neglect  or 
de&alt  on  the  part  of  the  vendors.   Then  after 
that  the  purchase  msney  is  paid  into  joint  names 
some  little  time  before  completion,  but  it  is 
admitted  that  that  was  done  without  pngudice, 
and  therefore  that  cannot  affect  the  liability  of 
the  purchaser  to  pay  interest.   But  then  it  is  said 
scHuething  else  happened  before  that  time  which 
ongfat  to  relieve  nim  from  ^  liability  to  pay 
interest,  namely,  that  the  money  was  in  some 
way  or  other  appropriated.   All  that  I  know 
abont  that  is  what  is  contained  in  a  letter  written 
on  the  16th  Feb.  containing  this  passage :  "  The 
purchase  money  is  ready  and  is  lying  idle  at 
Mr.  Streafefield's  bankers."  There  is  no  other 
evidence  of  it  but  that;  but  I  will  take  it  for 
granted  the  statemmt  in  that  letter  was  correct. 
But  the  money  is  not  in  any  way  invested  or  set 
apart  to  a  separate  account  or  anything  of  that 
sort,  and  it  is  not  even  on  a  deposit  account  bear- 
ing interest.    Independently  of  that  it  appears  to 
me,  even  if  it  had  been  placed  to  a  separate 
account  bearing  interest,  that  in  itself  would  not 
have  been  sufficient  to  relieve  the  purchaser  from 
payment  of  iriterest  if  interest  is  payable  under 
the  contract.    For  this  purpose  of  course  I  aasumo 
that  I  am  right  in  holding  that  there  was  no  wilful 
neglect  or  default  on  the  part  of  the  vendors. 
Then  it  comes  simply  to  this,  there  is  a  contract 
thatthepnrchaserwill  pay  interest  till  completion. 
Why  should  he  be  reheved  from  paying  mterest 
which  he  baa  contracted  to  pay  by  the  foct  that 
he  fum[dy  placed  the  money  to  his  arcount  at  his 
bankers,  or  even  placed  it  to  a  separate  account 
if  yon  please,  at  the  bankers  as  distinguished 
from  his  own  account  ?   I  do  not  see  how  the 
Jinrchaser  can  take  the  matter  into  his  own  hands 
and  put  an  end  to  this  contract  to  pay  interest 
It  anything  he  does  other  than  by  completing 


the  purchase  and  paying  over  the  fnincipaL  But 
then  it  is  said  there  are  authorities  that  settle 
that  point.   I  observe  that,  in  the  passage  which 
has  been  quoted  to  me  from  the  last  edition  of 
Fry  on  Specific  Performance  (p.  696),  the  point  is 
put  as  an  open  question,  "whether  where  there  is 
a   condition  of  this   kind  a   purchaser  can 
nevertheless  exempt  himself  from  the  payment 
of  interest  by  specially  investing  the  purchase 
money  and  giving  the  vendor  notice  that  it  has 
been  thus  appropriated  tar  the  purpose  of  the 
contract,  seeroa  to  be  at  least  doubtful."  Then 
the  cases  of  De  Vitnu  v.  De  Visme  and  Viektn  v. 
Hand,  WilUam$ t. OlmUom and DennmgY, Sender' 
9on  are  refcTed  to.   As  regards      Vinne  v.  De 
Vitme,  it  seems  to  me  an  important  authority  on 
the  point,  because  the  i^uestion  was  folly  argued 
and  considered  and  decided  deliberately  by  Lord 
Cottenham.   Circumstances  occurred  there  which 
would  have  rendered  such  argument  and  judg< 
ment  unnecessary  if  the  law  had  been  as  the 
purchaser  contends  it  is,  namely,  that  where  a 
purchaser  has  put  hia  money  to  a  separate 
account,  and  given  notice  to  the  vendor  at  that 
time,  under  all  circumstances  he  is  relieved  from 
payment  of  interest.   If  that  were  so,  the  point 
argued  and  decided  deliberately  in  De  Viwme  v. 
D&  Visme  could  not  have  arisen.   Again,  in 
Vichere  v.  Hand,  although  the  money  had  been 
set  apart  to  a  s^iarate  account,  yet  it  was  not 
oonsidered  in  any  way  to  affect  the  qnestim.  Xa 
Denning  v.  Henderton,  no  doubt  there  was  a 
reference  to  the  monev  being  carried  to  a  separate 
account;  but  in  Witliame  v.  Glenion,  which  is 
relied  on  by  the  purchaser,  all  I  find  is  this ;  tho- 
Hasterof  theBolissays:  "If  he  had  laid  his  money 
by  and  had  given  notice  of  thi?,  the  case  would 
have  been  different ;  but,  as  be  has  not  done  so, 
the  letter  of  the  20tfa  June  1854  cannot  vary  the 
right  of  the  purchaser  in  this  respect."  "When  the 
matter  came  before  the  Court  of  Appeal,  Knight 
Bruce,  L.J.  made  this  remark :  "  The  purchaser 
might  possibly  have  exempted  himself  from 
interest  by  investing  the  purchase  money;  he- 
might,  and  possibly  with  success,  have  refused  to- 
be  bound  by  the  cwtract ;  but  he  did  neither." 
I  cannot  read  that  as  being  a  decision  that  if  he 
had  taken  a  different  coarsehe  would  have  escaped 
liability.  It  is  merely  putting  the  matter  on  one- 
side  as  out  of  consideration.  Further,  I  remark 
that  it  is  not  said  here  that  there  had  been  any 
investment  of  the  purchase  money,  and  the  money 
was  not  making  interest  for  the  person  entitled 
to  it,  as  I  think  it  ought  to  have  been,  if  the  pnr^ 
chaser  intended  to  rely  upon  any  such  appropria- 
tion as  taking  place.   Looking  at  it  on  principle, 
therefore,  it  seems  to  me  there  is  nothing  to- 
relieve  the  purchaser  from  payment  of  interest, 
and  these  authorities  do  not  seem  to  me  to  help 
me.   Then  there  are  two  other  cases  cited ;  the 
first  that  otMoncHon  to  Gilzean  {nbieup.}.  In  that 
case  what  happened  was,  that  there  was  a  contract 
containing  the  provision  that  if  from  any  cause 
whatever  the  purchase  should  not  be  completed 
on  a  given  day,  the  purchaser  was  to  pay  interest 
at  5  per.  cent,   ^o  objections  or  requisitions- 
were  sent  in.   There  was  a  provision  that  the 
vendors  might  rescind  the  contract  if  certain 
objections  with   which  they  were  willing  to 
comply  were  sent  in.   That  state  of  things  did 
not  happen  at  all,  but  though  it  did  not  happen 
they  professed  to  exercise  the  powej^^i^i^^ 
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contained  in  that  contract.  It  was  decided  bj  the 
Yice-Chancellor  at  the  hearing  of  the  case  that  the 
attf^mpt  to  rescind  was  nugatory ;  that  the  con- 
tract was  not  rescinded,  and  it  mnat  be  completed. 
Then  at  the  end  of  the  case,  not  as  a  matter  that 
•was  argued  at  all,  but  after  judgment,  it  is  put  to 
him  by  counsel  for  the  purchaser  whether  the 
court  had  jurisdiction  to  make  the  order.  The 
coniuel  for  the  pnrchaaer  asked  for  a  declaration 
**  that  the  puronoBer  could  not  on  completion  be 
required  to  pay  the  Tenders  any  interest  on  the 
baUince  of  the  purchase  money  nigher  than  that 
allowed  by  the  bank  at  which  the  balance  had 
been  deposited."  Then  the  question  was  raised 
whether  the  court  had  jurisdiction  to  make  such 
a  direction  under  the  Vendor  and  Purchaser 
Act,  and  the  court  held  it  had.  But  that  was  a 
totally  different  case  to  tba  present.  It  was  a 
case  in  which  the  money  bad  actually  been 
deposited  on  the  day  fixed  for  completion,  at  a 
time  when  the  vendors*  contention  was  that  there 
was  no  contract  at  all.  It  was,  therefore,  a 
question  whether  interest  should  be  paid  on  the 
purchase  money,  not  during  delay  in  completion, 
but  daring  the  time  when  there  was  a  repudiation 
of  oomplsbion,  and  no  steps  were  beinfi:  tnken 
towards  completion  in  any  way.  That  seems  a 
totally  different  case  from  the  preswt.  Then 
anottwr  case  is  relied  upon  which  is  nearer  the 
present,  a  recent  decision  of  Kay,  J.,  in  Be  Oolds* 
and  Norton'a  GotUract  (uhi  aup.).  There  is  no 
doubt  it  appears  that  the  learned  judge  con- 
sidered that  if  the  money  had  been  paid  to  a 
deposit  account  interest  stopped.  That  was  a 
dmision  on  the  basis  of  Kershaw  t.  Kerthato 
(21 L.  T.  Kep.  N.  S.  6S1 ;  L.  Rep.  9  Eq.  56).  That 
was  the  only  case  cited,  and  it  is  upon  that 
apparently  the  learned  judge  went.  But  that 
was  a  case  iu  which  there  was  no  condition  at 
all  for  payment  of  interest.  The  condition  was 
simply  this  :  it  was  very  informal :  "Amount  of 
purchase  money,"  so  much ;  ''purchase  to  take 
effect  from  the  30th  June  1868,  and  interest  at 
5  per  oent.  to  time  of  payment,  and  timely  notice 
to  be  given  as  to  requirement  of  the  pnr- 
ohase  money."  That  was  a  totally  different  case. 
As  I  say,  that  is  the  only  authority  that  was 
referred  to  at  alt.  The  question  was  not  discnssed 
before  Kay,  J.  at  all.  None  of  the  eases  that 
have  been  referred  to  before  me  were  cited,  and 
there  may  have  been  circumstauceu  in  that  case 
which  entirely  warranted  the  judgment  which  was 
pronounced.  It  does  not  seem  to  me  to  be  an 
authority  upon  which  I  can  come  to  the  conclusion 
that  a  person  who  has  contracted  to  pay  interest 
unless  there  is  wilful  default  on  the  part  of  the 
vendor,  can  relieve  himself  from  the  payment  of 
what  he  has  contracted  to  pay  merely  by  having 
the  money  standinK  to  his  own  account  ready  ac 
his  bank.  Under  wese  oireumstanoes  I  come  to 
the  conclusion  that  the  interest  mast  be  pMd. 

Solicitors  for  vendors.  Leach  and  Deedea. 

Solicitors  for  purchaser.  Palmer,  Elaitd,  and 
Nettleahip. 


Tnuday,  Jan.  II. 
(Before  Stihliko,  J.) 

WAMILTir  V.  WlT^N.  (a) 

Practice — Order  for  payment  irUo  court — Jnfer- 
locutory  application — Accounte. 

Tlie  court  can,  on  an  interloctUory  application, 
iuJien  it  hat  before  it  theparties  to  an  account,  and 
the  account,  and  the  ctreumttances  attending  the 
iraneadion  between  the  pariiea,  look  at  the 
account  and  the  facts  of  the  case,  and  see  whether, 
in  Hie  fair  esterciseof  iia  judicial  discretion,  it  ea» 
arrive  at  any  eondtuion  as  to  tohat  $um  wiU  he 
due  to  the  amlieant  on  the  taking  of  the  account, 
and  may  order  auch  sum  io  he  paid  into  court 

On  an  mterloaUory  applietUion,  the  Court 
examined  an  account  rendered  io  the  plaintiff  by 
the  d^endant,  wAo  had  received  money  on  account 
of  the  plainiiff,  and  saw  thai  the  d^endaiU 
claimed  to  make  deductions  from  the  money*  dne 
from  him  in  respect  of  charges  and  expenaea  to 
which  he  was  clearly  not  entitled.  The  amounts 
claimed  to  he  deducted  were  ordered  to  he  paid 
into  eowi  by  the  defendant  wUhin  one  mon(h. 

This  was  a  motion  by  the  pltuntiff  for  the 
appointment,  until  the  hearing  of  the  action,  <v 
further  order,  of  a  receiver  to  receive  all  moneys, 
bills,  notep,  and  securities  payable  or  receivable  in 
respect  of  the  purchase  mon^  arising  from  the 
sale  of  a  cnrtam  property  in  Italy  belonging  to 
the  plaintiff  and  defendant  in  equal  shares,  and 
which  bad  recently  been  sold  by  the  defendant, 
and  that  the  defendant  might  be  ordered  to  hand 
over  to  such  receiver  all  bills,  notes,  and  other 
documents  in  his  hands  or  held  by  him  as  security 
for  the  said  moneys,  and  that  he  might  be  ordered 
to  pay  into  court  one  equal  moiety  o£  any  such 
moneys  which  bad  already  been  received  by  him. 

By  an  agreement  dated  the  S5th  Jul  1872, 
between  J.  Wtmklyn  and  the  defendant,  who  was 
then  the  abstdute  owner  of  the  Frascati  Casino 
and  Orounds  near  Home,  Wantdyn  agreed  to  pay 
ibe  defendant  3000Z.  for  one  half  share  of  the  pro- 
perty,  and  having  paid  lOOOI.  (receipt  of  whic^ 
was  annexed),  agreed  to  pay  the  balance  nptm 
certain  evidence  of  title  hemg  gixen. 

In  Nov.  1872  Wankl^n  paid  the  balance  of 
2000/.,  a  receipt  for  which  was  annexed  to  the 
agreement,  and  the  defendant  undertook  to 
execute  the  necessary  deeds  when  called  upon  to 
do  so. 

No  deed  of  conveyance  was  ever  executed,  and 
the  property  remained  vested  in  the  defendant 
upon  trust  for  himself  and  Wanklyn  in  equal 
shares. 

Wanklyn  died  in  April  1873,  having  by  his 
will,  dated  the  25th  March  1873,  given  nis  share 
in  the  property  to  the  plaintiff,  whom  he  appointed 
sole  executrix. 

The  defendant  had  the  management  of  the  pro- 
perty,  and  he  from  time  to  time  rendered  accounts 
to  Mr.  Ruck,  the  plaintiff's  agent,  in  respect  of 
the  expenditure.  These  accounts  showed  balances 
due  from  the  jdaintiff  to  the  defendant,  and  such 
balances  were  from  time  to  time  paid  by  Mr. 
Ruck  to  the  defendant.  These  accounts  in  many 
cases  contained  charges  for  postage  and  telegrams, 
and  expenses  incurred  by  the  defendant  both  in 
London  and  Italy,  and  in  1874  the  defendant 
brought  into  his  account  the  amount  of  expenaefi 
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incnrred  by  him  in  goinjz  to  Italy  to  look  sfter 
the  propeity.  This  the  plaintiff  objected  to  on 
the  jrround  that  she  had  not  authorised  the 
defendant  to  go  to  Italy,  and  some  years  later  the 
matter  was  settled,  after  a  dispute,  by  allowing 
half  of  the  sum  claimed.  The  defendant  alleged 
that  there  was  still  money  dne  to  him  in  respect 
of  the  management  of  the  property. 

The  pnmertT  did  not  prove  profitable,  and  in 
the^aar  1980  tnerewas  some  disduston  as  to  tibe 
ftdvisability  of  selling  it.  The  defendant  then 
proposed  to  go  to  Borne,  but  Buck  wrote  saying 
that,  if  he  thongrht  any  good  would  come  from  the 
defendant's  gomg,  he  wonld  consent  to  the 
expenses ;  bnt  be  did  not  think  any  good  wonld 
ocMne  of  it,  as  nothing  came  of  the  defendant's 
last  Tisit. 

Cltimately  it  was  agreed  that  the  property 
shonld  be  sold,  and  in  1886  the  defendant  was  in 
Italy  for  the  pnrpoee  of  selling  it. 

0>n  the2  6th  Jan.  1886  he  wrote  to  Back  saying 
that  he  had  been  since  the  8th  inst.  trying  to  Bell 
the  property,  bnt,  though  he  bad  been  workmg  hard 
to  accomplish  this,  he  bad  not  yet  sncceeded,  and 
he  asked  Rack  to  send  him  a  letter,  giring  him 
tarte  hianehe  u  to  the  flgnve  to  be  reiuSsed,  as  he 
fonnd  that  "  no  matter  with  whnn  I  treat  back- 
sheesh  will  have  to  be  given,  and  no  qaeation 
most  be  asked  after  a  purchase  ia  made." 

On  the  29th  Jan.  Buck  wrote  saying  that  be 
was  not  in  a  position  to  give  the  defendant  earie 
Itanche  to  sell  at  any  price,  and  to  give  unlimited 
backsheesh,  bnt  he  wonld  consent  to  a  sale  for 
not  less  than  60001.,  provided  the  commission 
given  away  was  not  more  than  5  per  cent. 

On  the  2nd  Feb.  1886  the  defendant  wrote 
mentioning  persons  to  whom  commissions  would 
have  to  be  given  Mid  the  amounts,  in  all  amonnting 
to  10  per  cent.,  and  saying  that  "  we  most  smUlow 
it  to  make  a  sale." 

On  the  5tb  Feb,  Back  wrote  saying  that 
he  was  willing,  and  had  no  doubt  the  plaintiff 
wonld  bear  him  out,  to  agree  to  a  sale  of  the  pro< 
perty  for  60001.,  and  out  ox  this  to  pay  10  per  cent. 
in  fall  of  aUcommiasioa  and  chaises  without  any 
inquiries  as  to  what  became  of  the  6002. 

Shortly  after  the  receipt  of  this  letter  the 
defendant  sold  the  property  for  60002.  The  whole 
of  the  pnrchase  money  was  paid  by  the  end  of 
March  1886,  4000Z.  in  rash  and  the  remainder  in 
bUis  which  the  defendant  discounted.  The  whole 
of  this  money  was  received  by  the  defendant. 
No  further  correspondenee  took  place  until  the 
17th  May  1886,  when  Buck  wrote  to  the  defendant, 
saying  that  he  bad  not  heard  from  him  since 
vriting  his  last  letter  of  the  5tb  Feb..  althongh 
be  had  heard  that  the  Frasoati  property  had  been 
sold,  which  seemed  strange;  that  he  had  not 
heard  what  the  price  was,  or  the  terms,  or  whether 
the  money  had  been  paid,  or  when  it  was  to  be 
paid,  and  he  asked  for  fnll  details. 

On  the  aoth  Jnne  1886  Mr.  Stmtt,  who  had 
been  eogaged  in  business  transaotiras  with  the 
defcndant  m  Italy,  wrote  to  the  plaintiff  saying 
that  the  property  bad  been  sold  as  raported  to 
him,  but  gave  him  no  information  as  to  the 
terms,  saymg  that  the  defendant  wonld  doubt- 
less do  so. 

On  the  22nd  Jane  the  defendant  replied  to 
Back's  last  letter  as  follows : 

I  dolr  received  voar  note,  and  am  afraid  I  took  a  leaf 
ont  of  jonr  own  hock  by  not  xeplyiiig  to  it  at  once. 
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The  Frasoati  property  hu  been  sold  as  told  jou, 
.  .  .  .  The  payments  are  deferred  onei.  and  as  soon 
as  these  are  made,  and  I  have  all  the  loss  m,  a  detailed 
Btatramit  in  dneeonrBe  alwU  be  sent  yoa. 

On  the  Ist  July  1886  Book  wrote  to  the 
defendant  asking  for  fnll  particuhurs  of  the  sale, 
and  on  the  9th  July  he  wrote  again  saying : 

Do  not  let  oa  weight  the  Ftaaoati  bniineia,  which 
has  already  cost  so  mach,  with  needless  law  eroeaBes. 
Snrely  it  is  better  for  yon  to  give  Mrs.  Wanklyn  the 
information  is  entitled  to  before  she  ia  oUiged  for 
her  own  protection  to  take  stops  to  onapel  yon  to  do 
so. 

He  received  no  reply  to  either  of  these  letters, 
and  on  the  23rd  July  1886  he  wrote  to  Mr.  Stmtt, 
asking  him  if  he  could  give  him  any  information. 

On  the  18th  Aug.  Strntt  wrote  to  Buck  a  letter 
in  which  he  apologised  for  his  delay  in  answering 
on  the  gronnd  that  be  was  away  from  Borne,  and 
said  that  his  engagement  was  only  with  the 
defendant,  and  it  was  from  him  only  that  he  had 
to  receive  instructions  with  respect  to  the  par- 
ticulars of  the  sale  of  his  Frascati  property,  and 
those  instructions  were  "  that  he  reserves  to  him- 
self the  communication  of  tbem  to  you,  together 
with  copies  of  all  the  papers  and  accounts  relative 
to  that  transactior,  and  to  the  administration  of 
the  property  up  to  the  period  of  its  definitive 
transfer." 

On  the  27th  Aug.  1886  a  letter  was  written  by 
the  plaintifTs  solicitors  to  the  son  of  the 
defendant  who  bad  been  employed  by  him  in  the 
matter  of  the  sale  of  the  property,  asking  for 
information,  and  a  reply  was  receired  from  him 
in  which  he  only  said  tnat  he  had  forwarded  their 
letter  to  his  fotner. 

On  the  30th  Aug.  1886  the  defendant  wrote  to 
the  plaintiff's  solicitors  saying  that  he  had 
received  accounts  from  Mr.  Strutt,  and  after 
they  had  been  examined  a  copy  sboold  he  for- 
warded to  them,  but  he  did  not  give  any  informa- 
tion as  to  the  sale. 

On  the  31st  Ang.  18^  the  plaintifTs  solicitors 
wrote  to  the  defenoant  asking  for  information  as 
to  whether  the  property  had  been  sold  or  not,  and 
for  what  sum,  and  whether  he  had  received  that 
sum  or  any  part  of  it,  and  threatening  proceed- 
ings unless  they  received  the  information. 

The  plaintiff  then  brought  this  action,  in  which 
she  claimed  that  an  account  should  be  taken  of 
the  moneys  which  bad  arisen  from  the  sale,  pay- 
ment to  her  of  one  equal  moiety  of  such  moneys, 
after  making  any  proper  reduction,  and  for  a 
receiver. 

On  the  6tb  Oct.  1886  the  defendant's  solicitor 
wrote  to  the  plaintiff's  solicitors  a  letter  in  which 
he  stated  tne  amount  of  the  purchase  money, 
saying  that  it  waa  paid  in  cash  and  bills,  hat  said 
that  It  was  subject  to  rates  of  ezohange,  oom- 
mission.  expaises,  and  charges  of  various  kinds, 
including  the  d^endant's  personal  expenses  and 
remaneration  for  loss  of  time  and  law  costs,  ||art 
of  which  disbursements  were  at  that  time 
unascertained. 

Shortly  after  this*  this  motion  was  made,  and 
evidence  was  pat  in  upon  it.  As  part  of  his 
evidence  the  defendant  rendered  an  aceoimt  in 
which  he  claimed,  amongst  other  things,  to 
deduct  20001.  allied  to  have  been  paid  by  him  in 
commissions ;  a  snm  of  1571.  10«.  (item  6  in  the 
account),  a  char^  at  five  guineas  a  da^  in  con- 
nection with  a  visit  he  ma^  to  Bomo  in  April 
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and  Hay  1883 ;  sums  for  travelling  and  other 
expenses  in  connection  with  the  same  visit 
(items  7  and  8) ;  a  sum  for  the  employment  of  his 
son  at  Rome  in  1884,  and  further  sums  for  his 
travelling  and  expenses  in  connection  with  his 
visit  there  (it^ms  9, 10,  and  11} ;  a  sum  of  8452.  58. 
(item  12),  a  charge  at  five  guineas  a  day  in  con- 
nection with  his  visit  to  Borne  in  1886  &om  the 
5th  Jan.  to  the  end  of  June,  176  days  less  fifteen 
not  specifically  employed  on  the  business ;  a  sum 
lor  hiB  hotel  and  cab  •xpenses  in  connection  with 
the  same  visit  (item  13) ;  a  sum  for  travelling 
expenses  to  Borne  and  back  in  1886  (item  14) ; 
and  a  sum  of  5002.  (item  15)  for  his  personal 
trouble  in  undertaking  the  manafS^ment  of  the 
property  (including  sundry  expenses)  from  1872 
to  1886. 

The  result  of  the  account  was,  that  a  balance 
was  made  out  to  be  dae  to  the  defendant. 
The  motion  now  came  on  for  hearing. 

W.  Faaraon,  Q.G.  and  Zetetn  for  the  plaintiff. 

Graham  H<uting$,  Q.C.  and  DibtUn  for  the 
defendant. — The  court  will,  no  doubt,  on  an 
interlocutory  application,  order  a  party  to  pay 
into  court  money  which  he  admits  to  be  due  from 
him: 

London  Syndicate  v.  Lord,  38  Ii.  T.  Bep.  N.  S.  329 : 

8  Ch.  DiT.  84  ; 
Pnoman  r.  Cox,  8  Ch.  Div.  148. 

But  it  will  not  do  so  where  there  ia  a  dispute  as 
to  the  money  due.  [Stirung,  J.  referred  to 
i>im»  T.  Oani|>&6U,  27  Ch.  Div.  254,  reported  in 
a  note  to  Sam^dtn  t.  WaUi$^  51  L.  T.  Bep.  N.  S. 
357;  27  Ch.  Div.  251.]  That  was  mtber  a 
different  case.  There  is  nothing  there  to  show 
that  the  court  went  into  the  account,  and 
deducted  what  the  plaintiff  said  was  not  due  from 
him  as  a  matter  of  account. 

W.  Tearvm,  Q.C.  in  reply. — Duma  t.  Cawphell  is 
fin  express  decision  that  the  court  will  upon  a 
motion  go  into  an  account,  and  order  a  party  to 

Sj  into  Court  what  he  will  prolmbly  ultimately 
ve  to  pay.  Freeman  v.  Co-jj  ia  an  authority  in 
the  same  direction,  and  it  ban  been  approved  and 
followed  in  Porreit  v.  White  (53  L.  T.  Bep.  N.  S. 
514 ;  31  Ch.  Div.  62).  The  defendant  is  in  the 
position  of  a  trastee  who  has  made  a  payment 
which  his  cettxii  qit^  truH  maintains  is  un- 
authorised, and  the  onus  is  upon  him  to  show 
that  there  was  an  agreement  authorising  it. 

Stibltkg,  J. — This  is  an  application  by  the 
plaintiff  in  the  action  for  payment  into  court  of 
a  sum  which  is  alleged  to  be  due  from  the 
defendant  to  the  plaintiff.  It  is  made  on  motion, 
and  before  the  trial  of  the  action,  and  the  first 
question  which  I  have  to  consider  ia,  what  are 
the  circumstances,  having  regard  to  the  present 
practice  of  the  court,  under  which  such  an  order 
will  be  made.  The  case  erf  The  London 
Sffndieate  v.  Lord,  to  which  I  have  been  referred 
on  behalf  of  the  defendsnt,  goes  very  fully  into 
that.  It  is  a  decision  of  theCoart  of  Appeal,  and 
is  of  course  binding  upon  me.  The  cage  was  one 
of  partnership.  The  plaintiffs  being  dissatisfied 
with  the  accounts  rendered  to  them,  commenced 
an  action  to  have  the  partnership  dissolved  and 
the  accounts  taken.  A  decree  for  accounts  was 
made,  and  the  chief  clerk  directed  that  two 
accountants  who  had  been  employed  by  the  parties 
respectively  in  investigating  the  accounts  for  the 
purposesof  the  suit  shoald  report  on  the  accounts. 
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showing  what  items  were  undisputed  and  wha& 
disputed,  and  verify  the  report  by  affidavit.  They 
did  so,  and  the  account  showed  5411.  due  trom  tho 
defendant  to  the  plaintiff  on  the  undisputed 
items.  There  was  also  an  account  of  disputed 
items,  which  were  itrans  of  charge  against  the 
defendant,  so  that,  in  anv  case,  the  mII.  would 
not  be  reduced.  Before  tne  Court  of  Appeal  the 
question  was  as  to  the  payment  into  fionrt  of  the 
sum  of  541Z.,  and  as  to  the  payment  in  cf  a  further 
sum  whiidi  was  disputed.  The  Master  of  the 
Bolls  (Sir  George  Jessel)  in  his  judgment  dealt 
with  the  first  question  in  this  way :  He  referred 
to  the  facts  of  the  case,  and  theii  said :  "  Under 
those  circumstances  has  it  been  sufficiently 
ascertained,  is  there  a  snf&cient  probabiliW,  that 
the  account  will  result  in  a  balance  of  5411.  at 
least  being  found  due  from  Mr.  Lord  to  tho 
plaintiffs  to  authorise  the  court  to  act  upon 
that  view  P  "  and  he  said  that  he  thought  the 

?ue8tion  must  be  answered  in  the  affirmative, 
t  will  be  observed  that  there  was  a  dispute, 
and  a  certificate  was  not  given.  Further  on 
he  said  this :  *'  I  should  sav  that  now,  when  we 
no  longer  have  a  delegated  judge  to  take  the 
accounts,  but  the  judge  ninuelf  woo  decides  the 
case  takes  the  account  in  chambers,  with  the 
assistance  of  the  chief  clerks,  if  the  jndjge 
finds  from  the  evidence  brought  before  him 
that  a  certain  amount,  and  probably  mncli 
more,  will  be  found  due  from  the  dMandant, 
but  that  b^  reason  of  unavoidable  delay 
iu  ascertaining  how  much  will  be  due  no 
certificate  can  be  made,  and  no  final  decision  an 
to  the  ultimate  balance  of  the  account  arrived  at, 
ho  has  power  to  say, '  I  am  satisfied  now  that  this: 
amount,  at  all  events,  has  been  sufficiently 
ascertained,  and  I  will  order  the  defendant  to  pay 
it  into  court  as  security.'  It  appears  to  mo  tnat 
on  principle  there  can  be  no  objection  to  such  an 
order.  The  very  object  of  litigation  is  to  secure 
tho  fruits  of  that  litigation  to  the  Bucoeasful 
party,  and  nothing  can  more  conduce  to  attfuning 
that  object  than  taking  security  from  the  person 
who  must  ultimately  pay  at  least  the  amount  for 
which  Becnrit;y  is  ^ven.  Therefore,  whether  we 
look  at  the  principle  on  which  all  practice  should 
be  founded,  or  whether  we  look  at  the  principlo 
to  be  deduced  from  the  reported  cases,  I  think 
we  must  arrive  at  the  conclusion  that  the  couro 
can,  in  the  fair  exercise  of  its  judicial  discreticxi, 
order  a  sum  to  be  paid  into  court  when  it  has  been 
sufficiently  ascertained  to  be  due  on  the  taking;  c£ 
the  accounts.  I  labour  that  point  more  than  tho 
second,  because  it  is  one  which  is  of  general,  it' 
not  of  universal  application,  as  regards  tho 
taking  of  accounts  under  judgments  or  decrees.'' 
Then  the  other  members  of  the  Court  of  Appeal, 
Baggallay  and  Thesiger,  LJ'J.,  concurred  in 
that  view.  Now  the  cases  do  not  stop  there. 
Another  case  came  before  Sir  G.  Jessel,  namely, 
Dunn  V.  Gantpbell,  which,  unfwtunately,  is  not 
reported  otherwise  than  in  a  note  to  a  subsoquim 
case  of  Hampden  v.  WaUU.  It  is  stated  in  tho 
note  that  it  was  a  partnership  action,  in  which  it 
was  found  by  arbitration  that  the  defendant  wai 
ontitled  to  16,000^,  and  in  the  account  of  tho 
partnership  dealings  furnished  by  the  defendant 
before  action  brought  he  made  himself  out  as  a 
creditor  for  6000/,,  this  result  being  arrived  at  ^yy 
crediting  himself  with  the  16,0001.  The  plaintiff, 
however,  alleged  that,  as  between  himsell  and 
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Campbell,  the  arbitration  was  vltra  vires,  and  the 
lute  blaster  of  the  Bolls,  adopting  this  riew. 
deducted  thel6,000I.  from  Campbell's  account  and 
turned  the  balance  against  him  so  as  to  make  bim 
-a  debtor  to  the  extent  of  10,2001.,  which  he  was 
thereupon  ordered  to  bring  into  court.   Chitty,  J., 
in  givizig  judgment  in  Hampden  y.  Wallis  said: 
*'  In  Dunn  v.  Campbell,  which  was  a  partnership 
action,  it  appeared  that  Campbell  before  action 
brought  (the  partnership  then  being  alretuly  in 
disBtdutun)  had  deUTsred  an  account  to  the 
pUiatiff  which  showed  a  babuoa  of  60001.  due  to 
nimself.    On  this  account  the  late  Master  of  the 
Bolls  ordered  Campbell  to  pay  money  into  court. 
He  went  as  far  as  this  :   he  looked  at  the 
account,  and  for  the  purposes  of  the  motion 
rejected  certain  items,  and  turned  the  balance 
against  Campbell,  and  ordered  him  to  pay  in 
lO^OOl.  i"  and  then  he  said  that  there  was  an 
appeal  against  the  order,  but  that  nothing  came 
of  it.   In  Sampden  r.  Wallig  the  learned  judge 
made  a  similar  order,  based  upon  Dunn  t.  Camp- 
bell.  Then  finally  the  last  case  which  appears  to 
have  been  decided  upon  the  point  is  Pomft  t. 
Tnkife,  which  was  before  the  Court  of  Appeal,  and 
there  the  plaintiff  and  defendant  were  the  trustees 
<rfai>ettlement,  and  the  defendant  in  letters  written 
to  tiie  plMntift  admitted  baving  receiTed  3001., 
part  of  the  trust  funds,  and  inTested  it  in  an 
unanthorised  way.   An  action  being  brought  for 
the  administratioD  of  the  trusts,  the  plaintiff, 
after  the  defendant  had  B{;^ieared,  took  out  a 
MmiBcmB  to  hare  the  3001.  brought  into  c<nirt,  and 
made  an  affidavit  as  to  his  having  jnid  the 
defendant  the  money,  and  as  to  the  admisBions 
contained    in    the    defendant's    letter.  The 
defimdant  did  not  answer  the  affidavit,  or  adduce 
any  evidenoe,  and  Chitty,  J.  ordered  the  money 
to  be  brought  into  court,  and  an  appeal  from  his 
decision  was  dismissed  by  the  Court  of  Appeal. 
Uptm  thoee  authorities  it  seems  to  me  that  the 
court  if-  now  at  liberty,  when  it  has  the  parties  to 
•D  acootint  before  it,  to  locdc  at  the  account  and 
to  see  whether  the  court  may,  to  use  the  words  of 
the  lata  Master  of  the  BoDs,  "in  the  fair  exercise 
cf  its  judicial  diBcretitm,  order  a  sum  to  be 
pud  into  oourt  when  it  has  been  sufficiently 
ascertained  to  be  due  on  the  takiiw  of  the 
aceonnts."   Adopting  that  principle,  I  have  to 
look  at  the  facts  of  this  case,  and,  in  tiie  taax 
exercise  of  my  judicial  discretion,  I  have  to  con- 
sider whether  I  can  arrive  at  any  conclusion  as  to 
what  sum  will  be  due  to  the  plaintiff  on  the 
taking  of  the  account,  which  is  the  object  of  the 
action,  having  regard  to  the  account  which  has 
been  actually  rendered  by  the  defendant  in  the 
action,  and  I  am  also  to  bear  in  mind  that 
the  object  of  the  whole  proceeding  is,  again 
qaoting    the    words    of   the  late  Master  of 
the    Brills,    "  to    secure  the    fruits    of  that 
litigation  to  the  successful  party,  and  nothing 
«an  more  conduce  to  attaining  that  object  .than 
taking   security  from  the   person  who  must 
ultimately  pa^  at  least  the  amount  for  whU;h 
security  18  giTeu."  Now  what  are  the  fiicts  of 
this  case?    It   appears  ■  that   the  plaintiff's 
testator  and_  the  defendant  in  the  year  1872 
lx!came  the  joint  owners  of  a  property  known  as 
the  Frascati  Gardens  and  Cssino  near  Rome. 
[His  Lordship  referred  to  the  af^rccmcnt  of  j 
Jan.  187*2  and  continued:]    Therefore  it  appears  I 
that  the  property  was  to  be  vested  in  the.' 


[Ceax.  Sit, 


defendant  as  the  legal  owner,  that  the  plaintiff's 
testator  was  the  owner  of  one  moiety,  and  that 
the  defendant  undertook  to  execute  the  necessary 
deeds  when  called  upon  so  to  do.  He  never  was 
BO  called  upon,  and  down  to  the  sale  of  it  tbe- 

Sroperty  remained  vested  accordingly  in  the 
efenduit.   [His  Lordship  then  referred  to  the 
accounts  and  oorreapondence  previous  to  1886, 
observing  that  it  i^nieaTed  urom  that  norre- 
spondence  thid  the  defenduit  was  not  at  liberty 
to  go  whenever  he  pleased  to  Borne.  also 
referred    to    the    suheeqaetit  oorrespoDdenoe 
previous  to  the  sole  of  the  property,  and  to  the 
tacts  in  relation  to  the  sale,  and  continued:] 
The  whole  of  the  purchase  money  then  was  in  the 
defendant's  hands  at  the  end  of  March  1886. 
Dora  he  come  forward  tmd  tell  the  plaintiff,  "  I 
have  sold  and  got  the  money,  and  am  ready  to 
account  to  you  for  your  share  P  "   Not  a  word  of 
it.   [His  Lordship  then  referred  to  the  subse- 
quent correspondence  down  to  the  letter  of  the 
SiSnd  June  and  continued :]   That  letter  is  not 
one   which   impresses   the   mind  favourably 
towards  the  defendant,  remembering  that  at  that 
time  he  had  in  his  hands  the  whole  of  the  60001. 
less  any  sum  paid  iar  commission.   [His  Lord- 
ship then  referred  to  the  subsequent  faots  of  the 
case  down  to  the  letter  of  Uie  oth  Oct.  and  con- 
tinued:^ In  that  way,  for  the  .first  time,  it  is 
Bscertiuned  how  the  cwfendant  has  been  dealing- 
with  the  property.   He,  having  had  from  March 
1886  this  lat^  sum  of  money  in  his  hands,  in  Oct. 
1886.  for  the  first  time,  and  only  under  pressure 
of  this  action,  condescends  to  give  the  plaintiff, 
who  was  entitled  to  one  half  of  it,  this  small 
I»ece  of  information  as  to  the  amount  for  which 
the  propCTty  had  been  sold.   Upon  that  this 
motion  is  made,  and  affidavits  are  filed  in  the 
UBual  way.   [His  Lordship  then  referred  to  the 
a^davit  and  cross-examination  of  the  defendant 
and  continued :]   It  seems  to  me  impossible  to 
avoid  coming  to  the  conclusion  that  the  authority 
which  the  defendant  had  to  sell  was  to  sell  al> 
60001.,  at  which  price  he  did  sell,  allowing  a  com- 
mission of  10  per  cecot.   He  Bays  that  ha  has  paid 
in   oommission   upwards  of  20001.  Having 
authority  to  sell  at  OOOOI.  sabject  to  10  per  cent, 
commission,  he  would  have  us  believe  that  he  has 
sold  for  that  sum,  paying  away  in  commission 
over  20001.,  which  he  maintains  he  was  justified 
in  doin^.   I  cannot  see  Uie  shadow  of  a  case  which 
would  justify  such  a  proportion,  and  it  seems  to 
me  that  he  mustlning  into  account  the  differeoea 
between  the  plaintiff's  half  share  of  that  2000Z., 
and  her  half  of  the  amount  authorised  to  be  given 
as  commission,  Ce.,  3001.   Looking  to  the  way  in 
which  he  his  conducted  himself  and  with  the 
view  cf  giving  some  security  to  the  plaintiff  that 
this  litigation  may  not  be  entirely  fruitless,  and 
seeing  thai  there  was  no  justification  whatever 
for  the  charge  of  this  large  amount,  I  think  he 
ought  to  pay  into  court  we  sum  of  700Z.  in  the 
first  instance.   [His  Lwdship  then  referred  to 
some  of  the  minor  charges  in  respectof  travelliiw 
expenses,  and  the  emplo^ent  oi  the  def endant^i 
son,  and  after  disallowing  them,  on  the  ground 
that  the  defendant  had  no  authority  to  make 
them,  proceeded  to  consider  the  charges  of  1571. 10«. 
and  B4o!.  iis.  in  connection  with  the  risit  to  Bome, 
and  continued  thus  :]    Well  now,  can  he  by  any 
reasonable  stretch  of  authority  be  allowed  such  an 
account  as  that  ?   Remember  what  be  did.  .He 
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Bold  the  propertT  some  time  in  February ;  he  got 
the  money  actually  paid  by  the  end  of  March,  two- 
thirds  in  rash,  and  the  remaining  third  in  bills 
which  he  disconnted.  What  jnetification  was 
there  for  his  remaining  in  Borne  nntil  the  end  of 
June  ?  It  IB  suflKestwl  that  one  of  the  bills  did 
not  become  payable  until  the  end  of  June.  Was 
he  to  remain  at  Borne  for  the  pnrpoee  of  preset- 
ing  that  bill  at  an  expense  of  five  guineas  s  day  P 
I  aeal,  I  think,  veiy  fairly  with  him,  if  I  allow 
him  his  expenses  down  to  the  Slst  March,  bat,  as 
to  uiything  after  that  date,  it  does  not  seem  to 
me  that  it  falls  within  the  boonds  of  reason. 
Then  comes  the  last  item  of  5001.,  his  charge  for 
undertaking  the  management.  TJpon  that  the 
question  arises  whether  he  is  entitled  to  any 
remaneration  at  all.  Of  course  he  is  entitled  to 
his  expenses  out  of  pocket,  but  for  anything  that 
appears  to  the  contrary  there  are  c^rgee 
made  for  them  in  the  accounts  which  he 
rendered  half-yearly,  and  I  do  not  see  how 
he  can  make  out  any  claim  to  those.  [His 
Iiordship  then  referred  to  the  affidavit  and 
d^)08ition  of  the  defendant,  and  said :]  He 
dqioBea  that  it  was  settied  thiA  he  shoiUd  be 
remunerated  for  his  thne  and  tronble,  Imt  he  does 
not  Tentnre  to  swear  as  to  what  amount  of 
remuneration  he  stipulated  for,  and  it  is  an  extra- 
ordinary thing  that,  if  there  was  such  an  agree- 
ment, he  did  not  refer  to  it  in  his  affidavit,  ^at 
affidavit  is,  in  my  opinion,  one  on  which  reliance 
cannot  be  placed.  It  is  contrary  to  the  written 
documents  in  the  case,  audi  confess  that  it  seems 
to  me  that  the  conclusion  which  I  most  come  to 
on  this  part  of  the  case  is,  that  this  sum  of  5001. 
was  simply  a  lump  sum  put  in  at  the  last  in  order 
to  cover  the  balance  which  remained  after  the 
defendant  had  charged  every  item  that  could  be 
charged  fairly  and  reasonably;  that  without 
venturing  to  swear  what  the  rate  of  remuneration 
was,  and  leaving  the  court  entirely  in  the  dark, 
he  put  this  in  at  the  last  moment  to  turn  the 
balance  the  other  way  and  prerent  the  court  from 
-making  an  order  agwist  him.  It  seems  to  me 
that  in  this  case  there  is  not  a  dispsto  within  the 
meaning  of  the  judgment  of  the  late  Master  of 
the  Bolls  in  The  London  Syndieaie  v.  Lord,  and 
that  I  shall  be  acting  in  accordance  with  the  spirit 
of  that  decision,  and  of  the  decision  of  the  learned 
judges  in  Porretl  v.  White,  if  I  reject  Uie  evidence 
of  the  defendant,  and  order  him,  upon  the  applica- 
tion of  this  plaintiff  whom  he  has  k^t  in  the 
dark,  and  has  de6ed  so  long,  to  pay  into  court 
within  a  month  the  sum  of  7007.  charged  for 
additional  commission ;  the  sums  mentioned  in  the 
items  numbered  6  to  11,  both  inclusive ;  the  sum 
in  item  lHo.  12,  reduced  by  the  amount  I  have 
mentioned ;  as  also  the  sums  in  items  13  and  15. 
The  sum  in  item  14 1  allow  him. 

Solicitors  for  the  plaintiff,  Cunliffet  and  Dawn' 
part. 

Solicitor  for  the  defendant*  W.  Bu$$ell  Cooke, 


Wednesday,  Feb.  2. 
(Before  Ebkewich,  J.) 
Be  WiCKHAX  (deceased) ;  Mabont  v.  Taylor,  (a) 

Praetiae — Uwaid  coste — Contempi—Stay  of  pro- 
ceedinge — Application  ai  irioi. 

On  an  adion  being  called  on  for  trial  in  the 
Chancery  Diviaion,  the  defendant  took  a  pre- 
liminary abjection  to  the  trial  on  the  ground  that 
the  plaintiff  toae  in  contempt  for  not  having  paid 
the  cotti  iff  ajjrevMiu  unaueeeaeftil  mtiHon, 

Seld,  that  the  trial  must  be  poriponed  until  com- 
pliance with  the  order. 

This  was  an  administration  action,  in  which  the 

Slaintiff  alleged  breaches  of  trust  against  the 
efendaut,  who  was  sole  surviving  trustee  and 
exeeotor. 

On  the  12Lh  Jane  1885  the  plaintiff  moved  for 
a  receiver,  and  his  motion  was  dismissed  and  the 
plaintiff  wdered  to  pay  the  costs.  The  costs  of 
the  motion  were  in  July  1885  taxed  at  371. 

On  the  24th  Jan.  1887,  the  action  having  been 
transferred  from  North.  J.  to  Kekewich,  J.  for 
trial,  the  defendant  took  out  a  summons  before 
North,  J.,  to  stay  all  proceedings  in  the  action 
until  the  plaintiff  should  have  paid  the  taxed 
costs  of  the  motion.  Pending  this  summons  the 
action  was  called  on  for  trial. 

Charlee  E.  E.  Jetikine,  for  the  defendant,  raised 
the  preliminary  objection  that  the  plaintiff  was 
in  contempt  for  not  having  complied  with  the 
order  to  pay  costs,  and  submitted  that  all 
further  proceedings  ought  to  be  stayed  in  the 
meantime.  He  cited  Be  Neal;  Weston  v.  Neal 
(54  L.  T.  Rep.  N.  S.  68 ;  31  Ch.  Div.  437),  where 
a  similar  objection  had  been  taken  and  allowed, 
and  nlso  Be  Young ;  Doqgett  v.  Beveit  (31  Ch. 
Div.  239). 

OtwaM  and  Pochin  for  the  plaintiff. — The 
objection  is  taken  too  late.  The  costs  payable 
were  taxed  eighteen  months  ago,  and  no  demand 
is  made  until  the  summons  on  the  24th  Jan.  1887. 
The  interval  of  time  is  mnch  greater  than  in  Be 
Neal  {ubi  tup.),  and  that  case  is  distingnishable 
on  that  ground.  It  is  unreasonable  to  raise  such 
an  objection  as  this  when  the  action  is  called  on 
for  trial: 

AwlevV  Tnutee  r.  Whetham,  55  L.  T.  Bep.  TH.  S. 
MS;  S8Ch.l>iv.78. 

A  separate  application  is  n(!ces8ary  to  obtain 
a  stay  of  proceedings  on  the  ground  of  non- 
payment of  costs.  Except  in  Be  Keal  no  stay 
has  ever  been  directed  on  a  preliminary  objection 
of  this  kind,  and  that  case  is  contrary  to 
the  practice.  Farther,  we  say  that  Be  Young 
was  wrongly  decided,  and  that  proceedingii 
cannot  now  be  stayed  at  all  for  nonpayment 
of  costs  except  where  an  sctiou  has  been  discon- 
tinued under  Order  XXVI..  r.  4,  which  is 
exhaustive.  There  is  no  such  thing  now  as  a 
party  being  in  contempt  for  nonpayment  of  costs. 
Under  the  old  practice  he  was  not  in  contempt 
until  the  subpoena  was  issued.  The  subpoena  has 
now  been  abolished,  therefore  there  is  no  con- 
tempt. Morton  v.  Palmer  (46  L.  T.  Rep  N.  S. 
285  ;  9  Q.  B.  Div.  89)  shows  that  the  practice  in 
the  Queen's  Bench  Division  is  not  to  stay  pro- 
ceedings on  account  of  failure  to  pay  coats. 

Jenkins  was  not  called  upon  to  reply. 

(a)  Bsported  b;  F.  GOVLD,  Eiq  , 
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Kjsketich,  J.  — The  pr^minarT'  objection 
irhicfa  is  here  taken  rmisea  an  important  question 
of  practice.  The  same  qaestion  is  raised  bj  a 
snnunons  which  is  to  be  heard  to-day  before 
Korth,  J.  I  cannot  hear  that  summons,  and  the 
point  for  decision  is  whether  the  question  is  as 
well  raised  by  preliminary  objection  to  the  trial 
SB  by  summons.  Of  the  merits  of  the  case  I  know 
nt^hinff,  but  it  seems  that  the  plaintiff  was 
advised  to  raise  the  question  of  a  receiver  by  a 
motbn.  The  motion  was  heard  on  tlw  12feh  Jane 
1885  and  was  refnsed  with  oosts,  and  the  order 
was  that  the  plaintiff  should  pay  tiiese  costs,  not 
that  they  iihonld  be  the  deCendant's  in  any  event 
in  the  usual  way.  These  costa  not  having  been 
paid,  the  defendant  now  takes  the  preliminary 
objection  that  the  plaintiff  cannot  proceed  until 
he  bas  paid  them.  I  had  not  noticed  the  case  of 
Be  Neal  {ttbi  sup.)  with  the  attention  which  it 
deserves.  There  a  preliminary  objection  was 
raised  at  the  trial  that  the  plaintiff  was  in  con* 
tempt  and  could  not  proceed,  and  Bacon,  V.C. 
held  the  objection  good.  Mr.  Oswald  has  argned 
that  both  Bacon,  V.C.  and  Pearson,  J.  were  in 
error,  because  imprisonment  for  costs  is  abolished; 
bot  I  do  not  know  that  a  man  is  less  in  contempt 
becaose  he  cannot  be  imprisoned  for  not  paying 
tliem.  Am  to  the  argument  of  ddscy,  I  find  that 
Bacon,  V.C.  disposes  of  it  in  this  way :  "  To  say 
ibat  the  defendants  are  in  default  for  not  having 
•ppKed  for  payment  earlier,  does  not  lie  in  the 
moDth  of  the  plaintiff*  becanse  the  defendants 
might  very  fairly  hare  been  expecting  ^1  this 
time  to  receive  payment  ....  and  indeed 
that  the  order  would  be  obeyed  even  at  this  the 
last  momenr."  Here  the  plaintiff  has  had  a  much 
loneer  time  in  which  to  pay.  The  real  argument 
is  that  Re  Keal  established  a  new  practice,  but 
I  find  that  Bacon,  V.C.  says  that  the  practice  is 
already  established,  and  I  take  that  from  him. 
1  agree  that  it  is  a  wholesome  practice,  and  it  is 
a  convenient  one  and  I  follow  it.  Twelve  months 
have  elapsed  since  that  decision,  and  I  do  not 
fiod  any  case  sn^eating  that  it  was  wrong.  I 
agree  that,  when  a  point  has  not  been  established, 
then  each  jndge  is  at  liberty  to  follow  his  own 
opinion;  but  this  has  been  established  for  a  year, 
wd  Pearson,  J.  evidently  thought  that  some  such 
practice  should  be  adhered  to.  I  am  asked  to 
recognise  in  liorton  v.  Faimer  {ubi  the 
decision  of  two  judges  that  the  case  of  Jte  Neal 
wan  wrongly  decided.  I  do  not  see  that  the 
judgment  says  ao.  Cave,  J.  goes  into  the 
practice  and  I  think  shows  that  he  would  have 
decided  in  Re  Neal  in  the  same  way  as 
Bacon,  V.C,  and  bo  does  not  say  a  word  against 
the  rule  there  adopted.  I  do  not  see  any  differ- 
ence between  the  equity  and  common  law  practice. 
1  am  referred  to  Order  XXYI.,  r.  ^  but  I  think 
the  rule  is  directed  to  a  particular  case ;  it  speaks 
only  of  tfae'^ilare  to  pay  the  costs  of  a  dis- 
continned  action.  I  think  this  objection  must 
prevail.  Order  XLIX.,  r.  2,  shows  what  is  the 
limit  of  my  jurisdiction.  I  do  not  think  I  have 
power  to  stay  proceedings  in  the  action,  but  I 
dull  postpone  hearing  is  until  the  plaintiff  has 
complied  with  the  order  to  pay  costs,  and  he  must 
pay  the  costs  of  the  day. 

Solicitor  for  plaintiff,  Oeo.  JcJmaon. 

Solicitors  for  defendant,  Shaen  and  Boteoe. 


Tktmdof,  FA.  S. 
(Before  Kbutich,  J.) 
French  v.  Hope,  (a) 
Mortgage — Authori^  to  raiae  money — Sol  icitor  and 
eliefU—DepoMit  of  deeds — Pureaiue  for  voZufr— 
Priority  of  equity. 
TJio  plaintiff  executed  a  mortgage  to  his  $olicitor 
bsueving  the  document  to  be  an  authority  to  raise 
money  on  the  property.    The  solicitor  deposited 
the  dMd$  vtith  8.  and  Co.  to  secure  a  prsseitt 
ttdvanee  and  appropriated  the  money. 
Held,  that  8.  ai£d  Go's  equity  mu  prior  to 
plaintiff's. 

Parker  v.  Clark  (30  Beav.  54)  mnet  he  considered  as 
overruled  by  Bickerton  v.  Walker  (5S  L.  T.  Ben. 

N.s.mi  31  ch.  m.i&i). 

Tm  plaintiff  churned  that  a  mortga^  of  certain 
freehold  premises,  executed  by  him  in  favour  of 
the  defendant  Hope,  dated  the  lObh  April  1883, 
might  be  declared  void,  and  as  against  the  other 
defendants,  the  present  members  of  the  firm  dt 
Shnm,  Crossman,  and  Co.,  solicitors,  that  the 
same  mortgage  and  the  title  deeds  of  the  property 
relating  thereto  might  be  delivered  up.  The 
transactions  on  which  the  action  was  founded 
were  as  follows : — The  plaintiff,  being  desirous  of 
raising  the  sum  of  lOOf.,  applied  to  the  defendant 
Hope,  a  solicitor,  for  advice,  and  the  plaintiffs 
case  was  that  the  defendant  Hope  procured  the 
plaintiff  to  execute  the  mortgage  in  question  on 
the  representation  that  the  document  was  a  mere 
formal  authority  to  Hope  to  negotiate  for  a  loan 
on  the  security  of  the  deeds  relating  to  the  pro- 
perty. The  mortgage  was  expressed  to  he  in 
consideration  of  200Z.  advanora.  by  Hope  to  the 
plaintiff,  wid  a  receipt  for  the  amount  was 
indorsed  on  the  deed  and  signed  by  the  plaintiff. 

On  the  19th  Sept.  1883  Hope,  having  through 
Mr.  Beay  obtained  an  introduction  to  Messrs. 
Shum,  Grossman,  and  Co.,  obtained  from  them 
a  loan  of  1001.  on  the  deposit  of  the  mortgage  and 
title  deeds  of  the  plaintifTs  property.  The 
plaintiff  never  received  from  Hope  any  part  of 
the  money  ao  advanced  by  Messrs.  Shnm,  Cross- 
man,  and  Co.  In  consequence  of  Hope's  conduct 
in  relation  to  his  transaction  with  the  plaintiff,  an 
application  was  made  in  May  1885,  the  result  of 
which  was  that  Hope  was  struck  off  the  roll  of 
solicitors. 

This  action  was  brought  on  the  27th  Mav  1885, 
claiming  as  above.  By  their  statement  of  aefence 
Messrs.  Sham,  Grossman,  and  Co.  submitted  that, 
as  the  defendant  Hope  was  authorised  hy  the 
plaintiff  to  procure  a  loan  of  1001.  on  the  security 
of  the  plaintiffs  property,  and  the  plaintiff's  title 
deeds  were  placed  in  the  said  defendants*  hands 
expressly  for  that  purpose,  the  security  taken 
them  (Messrs.  Shum,  Crossman,  and  Co.)  was 
good  and  valid,  and  they  counter-claimed  for  pay- 
ment, or  foreclosure,  or  sale. 

The  action  now  came  on  for  trial.  The 
defendant  Hope  did  not  appear. 

PhUip  Stem  for  the  plaintiff. — Parftcr  v.  Clarke 
(30  Beav.  54)  is  exactly  in  point.  [Kbkewicb,  J. 
— I  am  unable  to  see  why  Mr.  Lloyd's  argument 
in  that  case  did  not  prevail.  Barber,  Q.C.  referred 
to  Bickerton  \.  Walker,  63  L.  T.  Rep.  Reo.  N.  S. 
731;  31  Ch.  Div.  151,  as  undistinguishable  from 
the  present  case.]   Here  there  was  the  relation 


(at  Reported  bj-  F.  OuCLD,  Eiq. 
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ot  solicitor  and  client  between  the  plaintiff  and 

Hope. 

Barhcr^  Q.G.  and  W.  C.  Druee,  for  Messrs. 
Rbnm,  GrosamaD,  and  Co.*  were  nofc  ci^led  upon 
toai^e. 

KiKZWiCH,  J.— The  pluntiff,  who  is  a  poor, 
illiterate  man,  endeaTonrs  to  set  aside  a  deed  of 
'Tn(»>tga^e  executed  in  favonr  ot  the  defendant 
Hope,  formerly  a  solicitor,  bat  who  has  shown 
himself  to  be  utterly  unworthy  of  the  bononrable 
profession  of  the  law.  I  m>:Bt  assume,  I  think, 
from  the  affidaTite  made  on  the  motion  which 
resulted  in  the  defendant  Hope  being  stmck  off 
the  roll  of  solicitors,  that  as  between  himself  and 
the  plaintiff  the  mortgage  would  have  been  set 
aside.  Hope,  however,  is  not  here,  and  no  order 
can  be  made  against  him.  The  question  is  as 
against  the  other  defendants,  Heesrs.  Shum, 
C  rosaman,  and  Co.  It  is  abuudautly  clear  on  the 
adaoitted  &ct8  that  through  the  introduction  of 
Seay,  a  dient  of  Messrs.  Shum  and  Ca,  Hope 
•pp£ed  to  them  for  an  advance  on  the  security  ui 
these  deeds.  Whethw  Hope  wss  a  solicitor  or 
not  has  nothing  to  do  with  the  case.  It  is  argued 
that  Messrs.  Shum  and  Go.  are  not  entitled  to 
hold  these  deeds,  but  Mr.  Stem  admits  that  his 
case  cannot  be  supported  unless  by  the  authority 
of  Parker  t.  ClarJ^  (vhi  tnp.).  I  cannot  myself  see 
why  the  ai'gnment  of  Mr.  Lloyd  in  that  case  did 
not  prevail,  llie  report  of  the  case  is  not  satis- 
factory, and  I  think  I  must  hold  that  Parlter  t. 
Clarke  is  overruled  by  the  decision  of  the  Court 
of  Appeal  in  Bickerton  v.  Walker  (ithi  rup.).  We 
have  the  distinction  h^re  tbat  the  plaintiff  gave 
this  deed  to  Hope  in  order  tbat  money  might  be 
raised  on  it.  ParJcer  v.  (Jlarke  was  really  the 
only  shred  of  antbcnity  in  the  pluntiffs  faTonr, 
and  I  think  he  has  no  case  at  all. 

Solicitor  for  plaintiff.  Pros.  John  Day. 

Solicitors  for  Messrs.  Shum,  Grossniatt,  and  Co., 
Storey  and  Oowlamd. 


PROBATE*  DIVOBGS:.  AND  ADMHtALTr 
DmSION. 
ABBOSALTT  BUSINESS. 
Monday,  July  26, 1886. 
(Before  the  Bight  Hon.  Sir  Javzs  Haxsex, 
aBsisted  1^  Tkikitt  Mastsu.) 
Thx  Aueu8TA.(a) 
ColUeion — Comjndeory  pilotage — Dutiee  of  pilot — 
Pilotage  regutatione  jor  fke  river  Seine— Port  of 
'  Savre. 

Alihough  th«  emfioyinmt  of  a  pilot  hy  a  rMwl 
entering  the  port  of  Tfavre  is  hy  French  lav; 
eomfuleory,  *uch  pHot  doe*  nU  a»  of  right  aa  is 
the  oaee  in  England  wperaedo  the  matter  and 
tak*  diarge  of  the  ehip,  out  according  to  Fret^rh 
deeitiona  the  maaier  remaine  in  charge,  the  pilot 
ieintj  merely  hit  adviser.  Hence,  tluntgh  the 
master  may  alloto  such  pilot  to  take  charge  is 
fact;  the  ovniera  are  not  exempted  from  Uahility 
for  damage  done  to  another  ehip  hyiJte  negligence 
of  the  pilot. 

This  was  a  collision  action  '"n  rein  inatitotcd  by 
tho  owners  of  the  British  steamship  Chilian  and 
her  cargo,  against  the  owners  of  the  steamship 
-Axi^mta,  to  recover  compensation  for  damages 
occasioned  by  a  collision  between  the  two  vessels. 

(■}  BspOrM  bj  J.  P.  ASPINALL  Blld  BUTLO  AsmAlL,  Esqn., 
BwTialei»«t-Lkir. 


[Aox. 


The  collision  occnrred  about  1.10  p.m.  on  Jan, 
1-2, 1886,  in  the  Bassin  de  I'Eure,  at  Havre. 
'  The  facts  alleged  on  behalf  of  the  plaintiffs 
were  as  follows :  On  Jan.  12, 1886,  the  GhiUan,  » 
steamship  of  1415  tons  net,  was  lying  properly 
moored  to  the  qn^  in  the  iWsin  de  I'Snre,  at 
Havre.  About  1.5  p.m.  the  British  steamship 
Angueta  was  observed  about  one  hundred  yards 
distant,  and  bearing  abont  two  -potDtm  on  the  star- 
board quarter.  She  was  approaching  in  such  a 
manner  as  to  render  a  collision  imminent  ud 
with  her  anchor  in  a  dangerous  position,  and 
although  those  on  board  the  Chilian  did  every- 
thing in  their  power  to  save  the  blow  by  placing- 
fenders  between  the  two  ships,  the  Augtuta 
coming  on  stmck  the  Chilian  on  the  starboard 
quarter  abaft  the  mizzen  rigging,  with  the  blnff" 
of  her  port  bow  and  anchor,  thereby  dmng  her 
great  d^age. 

The  defendants  alleged  that  on  Aug.  12. 1886, 
the  Augusta  was  entering  the  Bassin  de  I'Eure. 
in  chai^  of  a  duly  qualified  pilot  for  that  place* 
and  was  under  his  orders  and  control  going  to 
make  &8t  alongside  the  ChiUan,  when  she  came 
into  co11isi(m  with  the  GhUian.  The  d^endants 
denied  that  the  collision  was  caused  hj  their 
negligence,  and  allegMl  that  by  the  laws  v£ 
France  in  force  at  the  time  and  place  of  the  sidd 
collision,  the  Atigusta  was  by  compulsion  thereof 
in  charge  of  a  duly  qualified  pilot,  and  that  such 
pilot  was  not  their  servant,  and  that  the  colUsioa 
was  solely  caused  by  his  n^ligeuce,  and  not  in 
any  way  caused  or  contributed  to  by  the  master 
or  crew  of  the  Augusta,  The  defendants  at  the 
trial  alleged  that  when  the  GhUian  was  first  ttoea 
they  were  proceeding  to  a  berth  in  the  dock 
going  about  two  knots  an  hour ;  that  at  this  time 
the  diHian  was  abont  250  yards  distant  on 
their  port  bow,  and  tbat  their  engines  were  at 
once  stopped  and  reversed  full  spewL  The  pilot 
all^;^  that  the  cause  of  the  collision  was  the 
failure  of  the  Augutia. io  answer  her  port  helm. 
He  also  alleged  that  all  his  cn^ders  were  oberyad 
with  the  exception  of  the  order  to  let  go  the 
anchor.  He  further  stated  that  the  uichcv  was 
in  an  improper  place,  and  that  it  could  not  be 
moved  because  there  was  sopiething  wnmg  with 
the  stopper.  This  was  denied  by  the  defendants* 
who  asserted  that  it  could  have  been  placed  any- 
where the  pilot  wished  if  he  had  given  an  ordor 
to  have  its  position  altered,  which  ne  did  not  do. 
It  appeared  that  the  pilot  and  master  were  on  the 
bric^  of  the  Auguiia  together,  and  that  the 
master  transmitted  the  order  ot  the  pilot  to  the 
crew. 

Evidence  was  given  by  one  French  advocate 
on  each  side  as  to  the  French  law  of  compulsory 
pilotage,  and  it  was  agreed  that  judgment 
shoald  be  given  on  the  facts  first,  and  that  the 
argument  as  to  the  effect  of  the  French  law 
should  be  reserved  for  a  future  date.  The  evi- 
dence of  the  French  advocates  will  be  found  set 
out  below. 

BuckniU,  Q.C.,  Ra\ke»,  and  Btnrd  for  the 
plaintiffs. 

Sir  ^VaUer  PhiUxmore  and      P.  itsptaoS  for 

tlie  defendants. 

Sir  James  Haicsek  (the  President). — ^For  the 

f>crpo8e.s  of  to-day  I  shall  confine  myself  to  the 
acts,  and  deal  with  the  case  as  if  this  collision 
had  taken  place  in  an  I<jngli5!h,  port  where  the 

Digitized  by  VjOOglC 


Thi  Auovsta. 


XuchU,  180.] 


THE  LAW  XnCSS. 


tToL  LTIm  k.  8.-59 


Abm.] 


The  Auqusta. 


[Adk 


taking  o£  a  pilot  was  aeceaaary,  and  I  shall 
reserro  the  question  of  Freoch  law  for  argument. 
In  dealing  with  the  qaestion  of  fact,  it  appears 
to  me  that  it  mast  be  taken  as  a  starting  point 
that  the  pilot  admits  that  all  his  orders  wore 
ob^edf  with  the  exception  of  the  order  to  let  go 
die  andior.  From  the  damage  done  it  is  obrioaa 
that  these  vessels  came  together  in  a  manner 
which  was  not  intended,  and  which  ms  improper. 
How  did  thab  arise  P  The  pilot  says  it  arises 
from  the  circumstance  that  whereas  his  orders 
w«re  all  obeyed,  yet  to  his  surprise  the  vessel  did 
not  answer  her  helm,  and  so  when  he  f^ve  the 
order  to  port  for  the  purpose  of  bringmp  the 
Augusta  np  in  a  line  with  the  ChUian,  she  did  not 
go  off  to  starboard  as  he  expected,  and  so  the 
collision  was  occasioned.  On  this  point  I  have 
consulted  the  Trinity  Masters,  and  they  and  I 
concur  in  thinking  that  the  cause  of  the  collision 
was  that  she  was  coming  at  such  a  speed  as  made 
it  necessary  for  the  vessel's  helm  to  have  been 
put  to  port  earlier  than  it  was,  and  also  that  her 
eiqpaes  oag;ht  to  have  been  stopped  ajid  reversed 
eulier  tiian  they  were.  I  moBb  say  that  I  and 
the  Trinity  Mastera  affree  in  thinkizig  that  there 
VIS  very  great  ezaj^ention.  in  the  evidence  as 
to  the  speed  of  this  vessel.  I  think  it  pretty 
dear  Uiab  the  captain  at  the  time  considered  that 
bis  veaael  was  conuI^;  in  at  too  great  a  rate  of 
qiead,  beeaose  the  pilot  admits  that  an  observation 
to  du^  effect  was  made  by  the  captain  to  him,  but 
he  says  that  at  the  moment  he  had  already 
leeseced  the  speed  of  the  vessel,  uid  that  he 
tJuoght  he  had  done  it  sufficiently  soon,  in  which, 
however,  he  tnmed  out  to  be  mistaken.  The  view 
therefore  which  is  taken  by  the  Trinity  Brethren 
of  the  caaae  of  the  accident,  and  in  which  I 
«itirely  concur,  is  that  the  vessel  was  being 
nangwted  by  the  pilot  in  such  a  way  that  the 
steps  whicli  he  took  to  prevent  a  collision  were 
taken  too  late  to  prevent  a  Kdliaioa.  There  then 
ramains  the  qacatum  as  to  the  aodior.  The 
cdliaion,  whion  aroae  from  the  nuBtaken  naviga- 
tin  of  t^e  mlot,  would  not  have  caused  the 
mischief  which  happened  if  the  anchor  had  not 
been  in  the  position  m  which  it  was.  The  question 
therefore  arises  whether  it  was  in  such  an 
improper  place  that  it  must  have  been  manifest 
to  the  captain  so  as  to  make  it  bis  doty  not  to 
proceed  into  the  port  with  the  anchor  in  that 
position.  With  regard  to  its  position,  I  am 
advised  that  in  ordinary  circumstances  there  is 
nothinK  improper  in  that  position,  but  whether  it 
would  be  ngbt  to  go  into  dock  with  the  anchor 
in  that  position  is  another  question.  But  it 
appears  to  me  to  be  plain  tb&t  the  pilot  was 
perfectly  aware  of  where  this  anchor  was.  There 
B  timoltiUAj  no  evidence  that  there  was  anything 
to  have  prevented  the  anchor  being  in  some  other 
]daoe  if  the  pilot  had  insisted  upon  it.  His 
statement  as  to  there  hein^  something  wrong  with 
ths  stopper  is  uninteUi^ble  to  us.  The  case 
amounts  to  this,  that  the  anchor  lieing  in  that 
pofutton,  and  it  being  brought  to  the  notice  of  the 
pilot  that  it  iras  so,  n*)  did  not  object  to  it.  If  it 
really  wus  in  such  a  position  as  to  make  it  unsafe 
lor  him  to  proceed,  or  if  it  had  been  contrary  to 
the  regulations  of  the  port  that  it  should  have 
l>een  m  placed,  of  course  his  duty  wai  to  say,  "  I 
cannot  tnke  this  vessel  in  with  the  anchor  in  this 
position."  But  it  being  known  to  him  in  what 
position  it  was,  and  he  electing  to  go  on  in  that 


position,  he  takes  upon  himself  the  responsibility, 
and  it  is  not  negligence  ou  the  part  of  the  captain 
to  say  that  that  which  satisfied  the  pilot  in  that 
respect  was  plainly  wrong,  and  that  he  would  not 
go  into  the  port  with  the  anchor  so  placed.  The 
truth  of  the  matter  is,  that  nobody  contemplated, 
and  under  ordinary  circumstances  no  injury 
conld  have  arisen  from  the  anchor  being  where  ic 
was.  It  was  only  in  consequence  of  the  pilot's 
wrongful  navigation  tluht  it  became  of  importance 
to  consider  the  position  of  the  anchor.  That 
leaveR  the  remaining  question  of  whether  or  not 
the  pilot  gave  the  order  to  let  go  the  anchor,  and 
whether  it  was  obeyed.  It  is  a  question  of  fact, 
but  it  is  one  whicn  I  have  not  decided  withouc 
first  asking  the  Trinity  Brethren  what  their  view 
of  the  probabilities  of  the  case  is,  and  the  result* 
is  that  we  all  agree  that  the  order  to  let  go  the 
anchor  was  not  given  by  the  pilot.  No  reason 
can  be  suggested  why  if  the  order  had  been  given 
it  should  not  have  beien  obeyed.  I  therefore  come 
to  the  conclusion  that  the  injury  which  was 
caused  arose  from  the  Diligence  oE  the  pilot, 
and  that  no  case  has  been  made  against  the  master 
and  crow  of  the  Augvata. 

June  4. — The  case  now  came  on  for  argument 
as  to  the  effect  of  the  French  law.  The  evidence 
of  the  French  advocates  before  referred  to  was  in 
substance  as  follows : 

Charles  Lecoufiet,  a  French  advocate,  practising 
at  Havre,  gavo  the  following  evidence  on  behalf 
of  the  defendants : 

"Hie  pilotage  r^olations  matorial  to  the  present  case 
are  contained  in  uiioleB  Si  and  85  of  the  Dooree  of  ^OH, 
and  in  article  216  of  the  Decree  of  1854.  Articles  S4 
and  85  make  it  obligatory  upon  vessela  entering  the 
port  of  Havre  to  take  a  pilot.  Under  the  proTiaions 
of  artiole  34  the  master  is  bound  to  pay  for  a  pUot 
even  if  he  refuses  to  take  one,  and  in  that  oaae  he,  the 
master,  is  reaponsible  for  any  accident  that  may  happen. 
The  Beralatioiu  ol  1854  modify  those  of  1806.  Articio 
216  of  the  Begnlatioiis  of  1864  makes  it  obligatory  upon 
the  master  to  take  the  first  pilot  that  presents  him- 
aelf.  In  these  oironmstanoes  the  French  tribunals 
have  held  pilotage  to  be  oompnlaory.  In  Franoe  the 
pilot  takes  conunuid  of  the  navigation  of  the  Bhip  and 
gives  oidoTH,  and  is  not  merely  the  adviser  of  the 
captain.  A  pilot  at  Havre  taking  ohazffe  of  a  ship  ont- 
sidfl  the  harbonr  is  bo  and  to  take  her  in  and  moor  her 
at  the  qnay  in  the  dock  ;  his  AvtiT  does  hot  end  until 
then :  (art.  2U  of  1859.) 

In  crosB-Gsamination  he  admitted  that,  while 
the  French  law  as  contained  in  the  codes  or 
statutes  contained  no  express  provision  as  to 
the  liability  of  the  captain  when  a  pUot  is  com* 
pulsorily  ou  board,  yet,  according  to  the  modem 
French  decisions,  the  master  in  his  representative 
capacity,  i.e.,  aa  the  agent  of  the  owners,  is  liable 
for  damage  occasioned  by  the  negligent  nav^tion 
of  the  ship,  even  though  such  negligence  ie  that 
of  the  pilot  alone;  but  he  pcnnttn  oat  that  the 
present  decisions  on  this  subject  were  in  oonfUct 
with  the  earlier  decisions  of  the  French  tribunals, 
which  had  held  that  the  pilot  being  in  charge 
compulsorily  the  owners  were  not  responsible  for 
bis  negligence. 

Edouard  Clunet,  a  French  advocate  practising 
in  Paris,  gave  the  following  evidence  on  behalf 
of  the  plaiutilfs : 

There  is  no  express  statutory  provision  defining  the 
responsibilitiea  the  owners  and  master  when  a^ot  is 
compnlsorily  on  board.  Aooording  to  tite  existing  neiudt 
decieiona  the  presence  of  a  compnlBory  pilot  does  not 
free  the  owner  from  damage  occasioned  by  the  negli- 
gence c£  the  pilot.  The  pilot  is  merelvthe  advise*  of 
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the  OMteiii,  and  doM  not  nipcariiit«Dd  the  narigfttaozi  of 

the  Boip.  If  m  pilot  is  oompnlBorfly-  on  bawd,  and 
damage  is  done  by  his  neglifrenoe,  the  osptftin  it  liable 
in  his  TepreeentatiTe  capaci^,  bat  not  in  his  personal 
capacity.  A  oaptain  wonld  be  liable  personally  for  any 
damaire  done  by  his  ship  throogh  the  neg^bsenoe  of 
himulf  or  his  crew  if  he  had  the  choosing  <n  them,  bnt 
would  not  be  peraonallj  liable  for  daman  bxonriit 
■boat  1^  followiag  the  wronfr  orden  at  uTioe  of  a 
pOot. 

In  support  of  their  evidence  the  advocatoB 
referred  to  the  following  French  treatises  and 
decisions  therein  contained : 

Traits  de  Droit  Cotnmeroial  Uaritime,  parM.  Desja- 

dins,  188A,  art.  1113 ; 
Conrs  de  Droit  Maritime,  par  M.  Cresp,  1876, 
p.  588; 

Beonail  de  Jarisprndenoe  Commenrial,  par  M.  Gu er- 
rand, pp.  888,2881 

FMoia  da  Droit  Coinmezoial,  par  H.  Caan  at  H. 
Benanlt.  art.  ISSSj 

DiotionaniieTTniTereaLMaritinie,parH.  A.  Canmont. 

The  following  decrees  of  the  French  Govern- 
ment contiuning  pilotage  r^rolations  were  referred 
to,  and  are  material  to  the  decision : 
JMrree  du  12  D^emhn   18M,   eontsnani  ReftanMt 
9ur  h  Benice  du  PHoiage. 

Art.  34.  Tont  bitiment  entrant  on  sortant  d'nn  port, 
devant  avoir  on  pilote,  si  on  capitaine  refnsait  d'en 
prendre  on,  il  serait  tenn  de  Is  payer  oomme  a'il  s'en 
etait  servi.  Dans  oe  cas,  il  demeoreta  raqmnsable  des 
^Aiements :  et  s'il  pard  le  bfttiment,  sera  jng£  snivant 
i'wttole  81  dn  present  r%lement.  Sont  ezoept^  do 
I'obligation  de  prendre  un  pilote ;  les  maltres  an  grand 
et  petit  cabotage,  oommandant  des  bAtiments  francali 
aa-deasoos  de  qoarte-vinjrts  'toneanx,  lorsqn'il  font 
habitDellement  la  navigation  de  |>ort  en  port  et  qn'ili 
pratiqnent  rambonohnre  des  rivieres.  Mais  les  pro- 
pri^taires  des  navires  chat^nra  on  tons  antres  iubirwia, 
poQvront  oontrainde  les  oapitaines,  mattras,  on  patrons 
tr  prendre  dee  pilotes,  et  lis  anront  la  faonlt^  de  les 
ponrsoivre  devant  les  tribnnanz,  en  oas  d'avaries, 
A^ooements,  et  nanfrages  oooaeionn^  par  le  refas  de 
prendre  nn  pilote. 

Art.  85.  D  est  express^ment  d^endn  anz  pilotes  de 
qnitter  las  navires  qn'ils  oomdniront.  avant  qu'ils 
soiant  aaor^  dans  les  radss  on  amarrte  dans  les  ports, 
ainai  que  d'abandonner  oeox  qn'ils  sortiront  avant 

tn'ils  eoisnt  en  pleine  mer,  an-deli  des  dangers,  4  peine 
e  la  pmrte  de  lears  salaires,  de  trente  franos  d'amende, 
d'interdiotion  pendant  qninze  jours  et  de  pins  fortes 
pnnitionB  s'il  y  a  lias.  II  eat  defendn  anx  oapitaines 
de  retauir  les  pilotes  an-deU  da  passage  des  oaanxs, 
et  anz  pilotoa  da  moBter  k  bord  oontre  la  gtS  des 
oapitaines. 

Dfeivt  da  80  ^OC 1854.— POotoffe  ds  Is  AsHW. 

Art.  218.  Toot  antre  bAtiment  dastintf  ttonr  le  Havre 
on  Honflenr,  on  qni  £tant  destine  poor  la  Seine,  dolt 
reU<^er  dans  I'nn  de  ces  denz  ports,  est  tenn  de  race  voir 
le  pilote  de  I'ezterienr  qni  se  presente  le  premier,  sans 
ponvoir  la  refuMr  sons  prMezte  d'nn  trap  grand  £lo^e- 
ment;  toBt<f<riB,  les  pilotes  do  Havre  ne  penveut 
monter  les  navires  deatinte  ponr  Honflenr,  et  reoiproqne- 
ment,  cenz  de  ce  dernier  port  ne  penvent  Atre  re^us 
&  bord  des  navires  destinte  poor  le  Havre  qne  dans  le 
oas  ot  il  n'y  aurait  pas  en  vne  vn  pihrte  dn  lien  de 
destination  se  dirigeant  aor  le  bttiment. 

Art.  244.  Le  pilotes  ne  nenvent  ez^r  anonn  aalaire 

FDnr  le  passage  dn  port  cans  I'nn  des  bassinB,  on  de 
on  dea  oassins  dans  le  port,  k  la  memo  mu6e  d'entrfe 
on  de  BCvtie.  Tont  pilote  raqnis  poor  passer  an  navire 
d'nn  hasein  dans  an  antra  refoit  8  frasos. 

Sir  Walter PhiUimore  and/.  P.  A»pinaU  for  the 
defendants. — The  responsibilitj  of  the  defendants 
must  depend  either  npon  the  liability  of  the 
ret  for  damage  done  hy  the  re$,  or  npon 
the  agency  of  the  persons  whose  ne^igenoe 
canses  the  damage.  It  is  submitted  that  in  law 
the  defendants  are  liable  npon  neither  of  these 
grounds.  According  to  The  Bailey  (18  L.  T.  Bep. 
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N.  S.  879;  L.  Rep.  2  P.  C.  193;  3  Mar.  Law  Caa. 
O.  S.  131),  a  shipowner  is  not  respotuible  for  a 
person  not  his  snrant  notmthstanding  foreign 
law  it  that  law  forces  snch  person  as  semnt 
npon  him.  Having  to  pay  pilotage  is  by  Knglish 
law  a  test  of  oompnlsum,  and  uw^ore  in  tho 
present  case  the  pilot  was  compalsorilj  on  board : 

Th<  Jforto.  1  W.  Bob.  95 ; 

Tht  Oiiy  9f  CamJmdge,  30  L.  T.  Bep.  N.  8.  430 ; 
L.  Bep.  5  P.  C.  451 ;  2  Asp.  Mar.  law  Cas.  238. 

The  defendants  had  no  opportunity  given  of 
selecting  any  particular  pilot.  According  to  art. 
216  of  the  BcvnlationB  of  1854  the  master  was 
bound  to  take  the  first  pilot  that  prenented  him- 
self. The  restricted  power  of  selecting  ont  of  a 
particular  class  does  not  make  the  piutage  less 
compulsory : 

Th»  Batavier,  2  W.  Bob.  407 ; 

Th^  Hibernian,  27L.T.  Bep.  .  S.  72S;  L.  Bep.  4 
P.  C.  511 ;  1  Asp.  Mar.  Law  Cas.  481. 

The  pilot  in  giving  evidence  spoke  of  giving 
orders,  and  of  his  orders  being  obeyed.  M. 
Lecoufiet  also  alleged  that  *he  pilot  gives  the 
orders  as  to  the  navigation  of  the  ship.  If  so^  it 
would  seon  that  the  pilot  does  in  fact  superseda 
the  authority  of  the  master,  and  snpenntends 
the  navigation  of  the  ship.  According  to  French 
law,  if  a  pilot  is  on  board  the  master  is  not 
personally  responsible  for  damage  orcasioned  by 
the  negligence  of  the  {nlot.  Therefore  the  pilot 
is  not  the  servant  of  the  master,  and  is  therefore 
on  board  and  in  charge  in  an  independent  capacity. 
In  order  for  the  plaintiffs  to  succeed  they  must 
make  out  that  there  was  negligence  on  toe  part 
of  the  defendants'  servants.  Bnt  there  was  no 
negligrace  in  letting  the  pilot  take  charge,  and 
also  no  negligence  in  obeying  his  orders.  Even 
assuming  the  pilot  to  have  been  only  an  adviser, 
the  master  was  entitled  to  look  upon  him  as  a 
competent  adviser,  and  therefore  there  was  no 
neghgenoe  in  the  master  in  allowing  his  vessel  to 
be  navigated  nnder  his  advice.  In  other  vrords, 
the  pilot  was  to  be  lodced  upon  as  a  living  chart. 
If  a  mastor  is  led  into  an  error  which  occasirais 
damage  owing  to  a  mistake  in  his  chart,  he  is  not 
responsible  for  the  fault  in  the  chart,  and  there- 
fore his  owners  are  not  liable  for  the  damage.  As 
the  owners  are  liable  only  through  the  act  of  an 
agent,  and  the  master  is  not  liable  if  a  pilot  is 
on  board,  it  "must  necessarily  follow  that  the 
defendants  cannot  be  liable  for  the  present 
damage,  because  the  master  who  was  transmitting 
the  orders  of  the  pilot  to  the  crew  is  relieved  <n 
liability,  and  consequently  there  is  no  one  throng 
whom  the  defendants  can  be  made  liable. 

BuckniU,  Q.C.,  F.  W.  ItaiJcM,  and  Beard  for  the 
plaintiffs. — Even  assuming  the  pilotage  to  have 
been  compulsory  in  the  English  sense,  the  master 
ought  to  have  interfered,  and  not  allowed  the 
pilot  to  navigate  the  ship  as  he  did.  It  is,  how- 
ever, submitted  that  the  master  was  in  fact  solely 
responsible  for  the  navigation  of  the  ship.  The 
pilot^e  no  doubt  was  compalsory  in  the  aense 
that  the  master  was  compelled  to  take  a  pilot  on 
board,  but  the  pilot  was  only  to  act  as  his 
adviser,  and  not  to  supersede  his  anthority.  The 
evidence  of  the  French  advocates  is,  that  the  pilot 
is  onlv  an  aid,  and  nothing  more.  This  qnestioa 
must  oe  decdded  according  to  the  French  decisions, 
and  according  to  those  decisions  the  presence  of 
1  a  pilot,  although  compnlsorily  m  boara,  dpes  not 
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free  the  shipowner  from  responsibility  for  damage 
ncrasioned  bj  the  negligent  navigation  of  his  ship, 
and  therefore,  on  the  authority  of  r/*e  Quy  Man- 
itermg  (4A8p.Mar.LawCas.553  ;  7  P. Dir.  132),  the 
defence  of  compnlsoty  pilotage  is  bad.  If  this 
be  80,  the  captain  was  wrong  in  giving  np  the 
charge  of  the  ship  to  the  pilot,  and  therefore  the 
(mners  are  liable  for  his  negligence.  It  is  also 
to  be  noticed  that  art.  216  places  no  limit  as  to 
the  place  where  a  pilot  is  to  he  taken,  and  there- 
fore, if  the  defendants*  contention  is  right,  the 
moaient  a  pilot  in  on  board,  eren  if  it  be  many 
miles  from  the  port,  the  owners  are  relieTed  from 
liability. 

AapinaU  in  reply. — "No  Le^Iatnre  can  make 
eiUKstments  applicable  to  places  outside  its  terri* 
torial  jorisdiction,  i.e.,  three  miles,  and  therefore 
the  extent  of  the  pilotage  district  is  necessarily 
restricted.  MoreoTer  the  decrees  themselves 
specify  the  limits  of  the  various  pilotage  stations. 

Cur.  adv.  vult. 

JtUij  26. — Sir  James  Hahnen. — This  wTtS  an 
icUon  by  the  owners  of  the  steamship  Chilian 
ind  her  cargo  a^nst  the  steamship  AuguMta, 
for  danuKe  snstMned  hy  a  coUisioa  Mtween  the 
faro  Tesseb  in  the  Bassin  de  I'Eare,  at  Havre,  on 
the  12th  Jan.  1886.  The  Ckaian  was  lying 
moored  to  the  qnay  ai,  the  time  of  the  collision, 
ud  the  Aitgutta  entered  the  basin  and  was  pro- 
ceeding  to  make  fast  to  the  Chilian^  and  in  bo 
dung  caused  the  injuries  coinplained  of.  I  came 
to  the  conclusion  tliat  the  Chilian  was  in  no  way 
to  blame,  and  that  the  collision  arose  entirely 
from  n^ligence  on  the  part  nf  those  navigating 
the  Augiuta.  The  defendants,  however,  pleaded 
that,  by  the  laws  of  France  in  force  at  the  time  of 
the  collision  the  Augvsta  was  hy  compulsion 
thereof  in  chai^  of  a  duly  qualified  pilot,  and 
that  SQcb  pilot  weh  not  the  servant  of  vhe  defen- 
dants, and  that  the  collision  was  solely  caused  by 
the  negligence  of  the  said  pilot,  and  was  not  in 
tjij  way  caused  or  contributed  to  by  the  master 
or  crew  of  the  Avgutta.  I  was  of  opinion  upon 
the  brts  that,  if  the  collision  had  occurred  in 
So^ish  inters  where  pilotage  was  compnlsory, 
the  Aagutta  would  not  be  responsible,  inasmuch 
«B  the  collision  arose  solely  from  following  the 
directions  of  the  pilot,  and  withont  contributory 
Degligence  on  the  part  of  her  master  and  crew. 
The  leading  authority  on  this  subject  is  that  of 
TheHaUey  (uhi  mp.).  In  that  case  the  collision 
was  between  a  Norwegian  barque  and  a  British 
steamer  in  Belg^ian  waters,  and  it  was  pleaded 
that  the  vessel  was  in  charge  of  a  pilot  whom  the 
master  wag  compelled  by  the  Belgian  law  to 
employ.  The  Pnvy  Council,  overruling  the  de- 
cision of  Sir  Bobert  Phillimore,  held  that  this 
plea  disclosed  no  defence.  The  principle  upon 
vfaich  the  decision  of  the  Privy  Council  was  based 

men^^^Thetr  LorddiipB         ^Ih^the  learii^ 

i'odge  in  his  statement  ot  the  common  law  of 
ingland  with  respect  to  the  liability  of  the  owner 
ot  a  vessel  for  injuries  occasioned  by  the  nn- 
skilfal  navigation  of  his  vessel  while  under  the 
control  of  a  pilot  whom  the  owner  was  compelled 
to  take  on  board,  and  in  whose  selection  he  had 
no  voice;  and  that  this  law  holds  that  the 
responsibility  of  the  owner  for  the  acts  of  his 
Berrant  is  foondednpon  the  prc-iumption  that  the 
owner  choosea  his  servant  and  givos  him  orders 
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which  he  is  bonnd  to  obey,  and  that  the  acts  of 
the  servant,  so  far  as  the  interests  of  third  persons 
are  concerned,  must  always  be  considered  as  the 
acts  of  the  owner.  Assuming,  as  for  the  purposes 
of  this  appeal  their  Lordships  are  bonnd  to 
assume,  the  truth  of  the  facts  stated  on  the 
pleadings,  and  applying  the  principles  of  the 
common  law  and  the  statute  law  Enghmd  to 
those  foots,  it  appears  that  the  tort  for  which 
damages  are  sought  to  be  rocovered  in  this  cause 
was  a  tort  ocoaaioned  solely  by  the  n^Ugence  or 
unskilfulness  of  a  person  who  was  in  no  sense 
the  servant  ot  the  appellants,  a  person  whom 
they  were  compelled  to  receive  on  board  their 
ship,  in  whose  selection  they  bad  no  voice,  whom 
th^  had  no  power  to  remove  or  displace,  and 
who  so  far  from  being  bound  to  receive  or  obey 
their  orders  was  entitled  to  supersede,  and  had  in 
fact  at  the  time  of  the  collision  superseded,  the 
authority  of  the  master  appointed  b^  them ;  and 
their  Lordships  think  that  the  maxim,  Qut/ocit 
per  edium  faeit  par  se,  cannot  by  the  law  of 
England  be  applied  as  aj^inst  the  appellants  to 
an  mjiiry  occasioned  under  such  circumstances ; 
and  that  the  tort  upon  which  this  cause  is 
founded  is  one  which  would  not  be  recognised  by 
the  law  of  England  as  creating  any  liability  in 
or  caase  of  actiw  against  the  appelluits.  It 
foIlowB  therefore  that  the  liability  of  the 
appellants  and  the  right  of  the  respondents  to 
recover  damages  from  them  as  the  owners  of  the 
HaUey,  if  such  liability  or  right  exists  in  the 

{>re8ent  case,  must  be  the  creature  of  the  Belgian 
aw;  and  the  question  is  whether  an  English 
court  of  justice  is  bound  to  apply  and  enforce 
that  law  in  a  case  when,  according  to  its  own 

Srinciples,  no  wrong  has  been  committed  by  the 
efendants  and  no  right  of  action  against  them 
exists."  And  their  Lorduhips  arrived  at  the  con- 
clusion that  "it  is  alike  contrary  to  principle 
and  to  anthori^  to  hold  that  an  English  court  of 
justice  will  entree  a  foreign  municipal  law,  and 
will  give  a  remedy  in  the  shape  of  damages  in 
respect  of  an  act  which  according  to  its  own 
prinoiplM  imposes  no  liability  on theperson from 
whom  the  damages  are  claimed."  This  case  is  a 
binding  authority  upon  me  unless  it  can  be  shown 
that  the  &ote  of  the  present  case  are  essentially 
different.  The  plaintiffs  seek  to  show  that  they 
are  different  in  this  respect,  that  it  was  m  that 
case  assumed  that  the  pilot  was  in  charge  of  the 
vessel  in  fault,  whereas  they  claim  to  have  proved 
by  their  evidence  in  this  case  that  the  pilot  was 
not  by  the  law  of  Prance  in  charge  of  the  vessel, 
but  was  solely  the  adviser  of  the  captain,  and 
assuming  this  to  be  proved,  the  case  of  Tha 
Quy  Mannering  {uhi  sup.),  in  the  Court  of  Appeal, 
is  an  authority  that  the  owner  is  not  exempt  from 
liability  for  damage  arising  from  the  negligence 
of  a  pilot  though  compulsorilv  taken  on  board. 
It  is  with  great  diffidence  tnat  I  venture  to 
express  an  opinion  upon  a  question  upon  which 
Fnnch  jurists  do  not  appear  to  be  altogether 
agreed ;  but  it  is  my  doty  to  form  the  best 
judgment  I  can  with  the  assistance  of  the  learned 
advocates  who  have  given  evidence  before  me. 
It  appears  to  me  that  M.  Clunet's  evidence  states 
the  law  in  the  most  coherent  manner,  and  is  best 
supported  by  the  authorities  which  have  been 
referred  to.  His  evidence  amounts  to  this,  that 
the  French  law  has  no  express  provision  on  the 
subject  of  the  liability  of  the  captain  ^hen  a 
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pilot  is  on  board,  bat  tbitt  the  reoognised  principle 
IS,  that  the  captain  is  liable  in  his  representative 
oapoeitT  (that  is,  as  representing  the  ship  and 
owners),  notwithstanding  the  compulsory  presence 
of  a  ^lot,  and  that  the  pilot  is  not  personally 
liable  if  he  has  talran  a  pilot,  becaDW  in  that  case 
he  baa  doae  bis  duty  taking  his  adviser,  bat 
that  the  pilot  is  only  the  adTiser,  the  captain 
remaining  free  to  obey  him  or  not.  The  witness 
stated  that  in  1827  the  Tribunal  of  Marseilles 
decided  that  a  pilot's  presence  freed  the  ship,  bnt 
that  in  1829  the  opposite  was  held,  and  that  the 
latter  has  been  acted  npon  from  that  time.  He 
also  referred  to  the  most  recent  treatise  on  this 
subject  as  confirming  his  riew.  In  the  Traits  de 
Droit  Commercial  Maritime  of  M.  Desjardins, 
1886,  article  1113,  it  is  said :  "  Lorsqne  le  capitaine 
s'est  sonmia  a  I'obligation  de  prendre  nn  pilote 
pour  ob^ir  an  d^cret  da  12  Dec  1806  (art.  34),  ce 
dernier,  s'il  commet  one  fante.et  que  I'abordage 
s'ensuivre,  est  evidemment  responsable  soit 
flnTen  ie  navire  aoit  mdme  diref^iBment  e&Tars 
ks  tiers.  Mais  ctto  responsalnlit^  doit  elle 
exoliiTe  la  responsaliiiit^  dn  capUiaine  et  do  navire  P 
Oni  en  droit  anglais,  non  en  droit  fran^ais."  ^re 
the  difference  between  the  English  and  French 
law  is  distinctly  stated.  And  after  referring  to 
the  English  law  the  anthor  proceeds :  "  II  n'en  est 
pas  ainsi  en  droit  fran^ais  par  oela  mdme  que  le 
capitaine  reste  libre  non  seulement  de  pref^rar 
son  avis  a  celni  da  pilote,  mais  encore  de  ne  pas 
86  conformer  ^  la  rignenr  anx  intentions  da 
legislatenr  en  refnsant  d'embarqaer  le  pilote. 
La  Gonr  de  Bennes  a  jng^  formallement  le  3 
AoAt  1832,  qne  rarmateor  dn  navire  abordanfr 
action^  en  responsabilit^  ne  poarait  pas  poor 
faire  6cart^  la  demande  par  nne  fin  de  non 
reoeroir  all^gaer  la  presence  k  bord  du  pilote 
lamffiieur  qne  oe  pilote  etut  eomme  le  capitaine 
son  prdpos^  qoe  la  mesnro  de  precaation  prise 
dans  i'inbSrdt  taaa  eateaAu  de  rarmatenr  ponvait 
pas  se  retonmer  contra  les  tiers  lel^nSs  par  le 
fait  dn  navire.  Cette  inrisprndence  a  prevail 
et  devBit  pr^valoir."  And  M.  Cresp,  in  his 
"  Conrs  de  Droit  Maritime,"  1876,  p.  588,  says : 
"  Dans  le  systeme  de  sa  loi  le  pilote  est  en  eftet 
on  aide  et  non  nn  remplacant,  il  en  results  qne  sa 
presence  a  bord  ne  sanrait  en  cas  d'acoident 
o^gfa^r  la  responsabilit^  dn  capitaine  vis-a-vis 
des  tiers,  le  capitaine  reste  encore  le  maltre  et  le 
directenr  snpreme  du  navire,  que  le  pilote  n'est 
qne  son  pr^poa^,  son  aide  dans  raccomplisaement 
de  la  t&cne  qni  Ini  eat  d^volue  et  qu'il  doit  d^lora 
r^pondre  des  fantes  de  celni-ci  commiaes ;  tout 
commettant  r^pond  des  ^ntes  de  son  pr^pos^." 
The  advocate  called  to  support  the  defendants' 
contention  admitted  that  in  actual  jurispmdence, 
by  which  I  take  him  to  mean  according  to  the 
unr  of  France  as  at  present  interpreted  1^  its 
oonrts,  the  pilot  is  only  an  aid.  It  follows  from 
this  definition  of  the  functions  of  a  pilot  that  he 
was  not  in  this  case  when  on  board  in  perfor- 
mance of  his  duty  in  charge  of  the  vesael  in  the 
sense  in  which  it  was  assumed  that  he  was  in  the 
case  of  The  JEToUey  (ubi  sup.),  for  he  was  not 
entitled  to  snpersede,  and  did  not  in  fact  snper- 
sede,  authority  of  the  captain.  I  think  that 
the  qnestion  may  be  thna  snmmarised,  that,  while 
by  the  French  law  there  is  no  express  provision 
defining  the  reaponsibilitiea  oi  captain  and 
owners  when  a  compnlsory  pilot  is  on  board,  the 
reg^l^ions  for  the  navigation  of  the  Snez  Canal 
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on  this  head  snbstantially  represent  the  actnal 
jnriapmdence  of  France  on  the  subject,  and  that 
therefore  this  caso  falls  directly  within  the 
anthoriW  of  the  decision  of  the  Court  of  Appeal 
in  Tha  Gruy  Matmmng  {vbi  rap.}.  Judgment  will 
therefore  be  for  the  plamtifh  imti  costs. 

Solicitors  for  the  plaintiffs,  Pritdiard  and 
Sons. 

Soliotors  for  the  defendants,  BotUrdi  and 
Boehe. 


1^ou0e  of  lattia* 

Jims  22, 24,  oikZ  Dso.  7, 1886. 
(B^ore  Lords  Buckbubv,  Fitzoxbald,  and 

HaLSBUKT.) 

Bbadfobd  Bavkikg  Coxfaft  v.  Bxiggs  avd  Co.(a) 

OS  APPEAL  F£OU  TEE  COUBT  OP  AfPXAX  IN  EVOLASI). 

Conmanif — Shares  —  Equitable  mortgage — DeposU 
i^eeriificateg — Priori^ — ArtieleM  of  OMaociaium 
—Lien  of  company  on  aharet  formoney  due  from 
tharehoider. 

The  aHielet  of  assodoHon  of  a  eompany  regiaterei 
under  the  Companiet  Act  1862  provided  that  the 
company  ahotud  ham  "  a  firat  and  jMnnanmt 
lien  and  charge  availahle  at  law  and  in  ajvtty" 
on  every  share,  for  aU  dtMa  duafrom  the  sTkws- 
holders  to  the  conmany.  A  AeervuAder  dmotitei 
the  certificates  Ati  sftarw  wUK  hit  ban/can  as 
aecurityfar  (he  ooZanes  then  due  from  lam  to  (kem 
upon  hiacwrramt  account, oaidm^wcfQieiepo^ 
was  given  to  the  company. 
Sdd  (reversing  the  judgment  of  the  court  hehw), 
that  Vie  docMne  ^  Hopkinson  v.  Bolt  (5  L.  T. 
Bep.  N.  B.90;  9H.<ffJ[/.  Cos.  514)  applied,  and 
that  the  company  could  not  claim  alxen  on  the 
ahares  in  priority  to  the  hankers  in  reeped  of 
n/meys  which  had  become  due  from  the  ehan' 
holder  to  the  company  after  notice  qf  the  depotU 
of  the  certificates  with  the  hank. 
Soci^^  O^n^rale  v.  Walker  (54  L.  T.  Bep.  N.  8. 

389;  11  Avp.  Cos.  20)  discussed. 
This  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  (Brett,  M.B.,  6ag«h1^y  and  Fry.  L.  JJ.), 
reported  in  53  L.  T.  Bep.  N.  S.  846  and  31  Ch. 
Div.  19,  reversing  a  judgment  of  Field,  J.,  reported 
in  52  L.  T.  Bep.  N.  S.  643  and  29  Ch.  Div.  149. 

The  action  was  brought  hj  the  appellants 
im^ainst  tba  respondents,  to  have  it  declared  that 
their  securities  with  respect  to  certain  shares  in 
the  respondent  company  had  priority  over  all  lien 
which  the  respondents  nught  nave  on  such  shares 
by  thfflr  articles  of  association. 

The  respondents  were  a  trading  company,  and 
by  one  of  their  articles  of  association  it  was  pro- 
vided that  the  company  should  have  "a  first  and 
permanent  lien  and  charge  available  at  law  and 
m  equity  npon  every  share  of  every  person  who  is 
the  holder  or  one  of  several  joint  holders  thereof 
for  all  debts  due  from  him  either  alone  nr  jointly 
with  any  other  person,  whether  a  shareholder  or 
not  in  the  company." 
A  Mr.  Easby,  a  coal  merchant,  became  the 

Sroprietor  of  a  number  of  shares  in  the  respon- 
ent  company,  and  obtained  certificates  for  them. 
He  Bubseqiiently  filed  a  petition  for  liquidation, 
being  then  indebted  to  the  company.  F^evionsly 
to  his  filing  his  petition  he  deposited  the  shares 

(a)  BflporMl  by  C.  S.  HftU»H,  Ehl,  BuikUr-AtXaw. 
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viih  the  appellants  as  security  for  adTances, 
and  the  bank  at  once  gave  uotioe  to  the  reepon- 
denta  of  the  fact.  The  respondents  thereajxm 
immediately  gftve  the  ajmUaata  a  cooater  notice 
that  Mr.  lub]^  waa  indebted  to  them,  and  that 
vnder  a  danae  in  their  articles  of  assooiatioa  they 
had  a  first  and  permanent  ben  on  all  abares 
held  hy  him.  The  respondents  anbneqaently 
alloirea  Mr.  Easbjr  to  incor  further  debts  to  them. 
After  Mr.  Easbv  filed  his  petition  the  Bradford 
Bank  bronght  the  present  action,  claimiufl;  to  hare 
an  acconnt  taken,  and  a  declaration  that  their 
cbum  to  the  shares  had  priority  over  the  respon- 
dents* lien. 

Field,  J.,  before  whom  the  case  was  tried,  held 
th^  the  respondents  bad  no  power  after  they  had 
notice  of  the  charge  to  the  bank,  to  make  ad- 
ranees  to  or  to  allow  debts  to  be  incarred  by  the 
shareholder  bo  as  to  rank  in  priority  to  the  debts 
dne  to  the  bonk. 

That  decision  was  rerersed  fay  the  Conzt  of 
Appeal,  as  abore  mentioned. 

The  same  point  anwe  widi  respect  to  the  shares 
of  another  member  of  Ow  company  of  the  name 
of  Fletcher. 

Rigoy,  Q.C.  and  Farwdl  appeared  for  the 
a^Mlhuits,  and  mwntained  that  the  use  was 
pormned  by  the  deeisi<m  of  the  House  of  Lords 
m  the  ease  of  nopkiauon  t.  BcU  (5  L.  T.  Bep. 
N.  8.  90;  9  H.  L.  Gas.  514)  unless  there  is  some- 
tiung  special  to  take  it  out  of  that  case,  and  wc 
say  thai  the  clause  in  the  articles  of  association 
has  not  that  effsot.  There  is  no  donbt  that  the 
conipany  were  aware  of  the  true  position  of 
afitaiTS.  If  they  are  in  the  position  of  mortgagees 
itf  their  shares,  they  must  be  subject  to  all  the 
liabilitiee  of  mortgagees.  See 

UiUt  T.  JTeitT  Zealand  Comvany,  54  L.  T.  Bep.  K.  S. 
sea ;  82  Ch.  DiT.  266. 

The  reasoning  of  Brett,  M.R.  in  this  case  is 
identical  with  the  nnsnccessfol  argument  in 
Hopkituon  T.  Jtolt.    See  also 

London,  and  County  SanTc  t.  Ratetife,  45  lb  T.  B«t. 
N.  8.  822;  6  App.  Ca«.  722. 

Cozeaa-S'ardy,  Q.C.  wid  Bibdm,  for  the  re- 
spondents, contended  that  S(^kin$on  t.  Soli  did 
iu)t  apply,  and  that  the  judgment  of  the  Court  of 
Appou  was  right.   They  cited 

JfewfiM  T.  lAghifoot,  24  L.  T.  Bep.  IS.  8.  flBS; 

L.  Bep.  11  Eq.  460 ; 
Re  Jnoeto,  5  De  G.  &  Sm.  S78; 
SociOi  Q^n^U  T.  Walker,  54  L.  T.  Bep.  N.  a  S8& ; 

11  App.  Cm.  20. 

eiord  Blackburn  referred  to  Re  Agra  Bank,  18 
T.  Rep.  N.  8.  866 ;  L.  Bep.  3  Ch.  S55.] 

FamoeUwaa  heaxA  in  reply. 
At  the  conclusion  of  the  argi^ments  their  Lord- 
ships took  time  to  consider  their  judgment. 

Dec.  7.— Their  Lordships  gave  judgment  an 
fbllowa : — 

The  Ik)ED  CHAi'CELLOtt  (Halsbnry).  (o) — My 
Iiords :  I  have  hadlan  opjKirtunity  of  considering 
the  reasons  of  Lord  Blackburn  for  the  view  he 
entertains,  in  which  I  concur,  that  the  judgment 
ct  the  Court  of  Appeal  ahoald  be  reversed,  and 
the  judgment  of  Field,  J.  restored.  Nor  should 
I  dttire  to  add  anything  to  what  he  is  about  to 

(a)  In  the  interral  between  the  ai^nment  of  the  oaae 
nd  ihs  judgment  Lord  HaUbory  was  ^>pointed  Lotd 
Chanodkr  for  the  second  time. 


[H.0vli. 


urge,  but  that  I  see  some  reference  to  the  words 
of  Lord  Selbome  with  respect  to  the  proposition 
that  ewt.  30  of  the  Companies  Act  renders  it 
impossible  for  any  company  to  be  affected  1^ 
notice  of  ai^  tmst,  expressed,  implied,  or  con- 
structive. I  was  a  party  to  the  judgment  of  your 
Lordships*  House  in  the  case  to  which  reference 
is  made  {SocieU  Qenerale  v.  talker,  54  L.  T.  JBep. 
N.  S.  389 ;  11  App.  Gas.  20),  and  I  certainly  never 
imagined  myself  to  be  agreeing  to  a  decision 
which  could  establish  any  such  prop(«ition,  and 
the  noble  and  learned  lord  in  whose  words  I  have 
expressed  my  concurrence  gave  no  such  reasons 
for  his  judgment.  Ko  such  proposition  was 
necessary  for  the  decision  of  the  case,  and  I  wish 
to  guard  myself  on  the  present  occasion  from 
being  supposed  to  have  so  held.  The  words 
occur,  not  only  in  the  Companies  Act,  sect.  30, 
but  also  in  sect.  83  of  the  Land  Transfer  Act 
1875.  and  if  what  is  suggested  as  the  true  inte:^ 

Etation  of  those  words  were  to  be  so  determined 
yoGT  Lordships'  House  it  wonid  come  to  this, 
t  wherever  the  conduct  of  the  parties  to  a 
deding  in  land  had  been  saoh  that  a  coort  of 
eqnity  would  imply  a  trust,  the  operation  of  those 
words  would  be  such  as  to  shield  the  person 
registering  from  the  jurisdiction  of  a  court  of 
equity  in  respect  of  the  lands  so  registered, 
though  but  for  that  section  he  would  have  been 
held  by  a  court  of  equity  to  be  merely  a  trustee. 
So  startling  a  result  ought  not  to  be  arrived  at 
without  direct  decision,  and,  as  I  have  already 
said,  I  do  not  understand  your  Lordships  ever  to 
have  decided  it.  I  concur,  however,  in  the  con- 
clusion at  which  the  noble  and  learned  lord  has 
arrived,  and  in  the  reasons  upon  which  it  is 
founded. 

Lord  BiuLCKBinui.— Hy  Lords :  This  is  an  appeal 
against  an  order  of  the  Court  of  Appeal 
(England),  dated  the  14th  July  1885.  In  order 
to  understand  the  points  of  law  involved  in  this 
appeal,  and  the  judgment  of  Field,  J.  of  the  13th 
March  1885.  which  was  reversed  by  the  Court  of 
Appeal,  a  little  statement  is  necessary.  The  re- 
spondent company  is  a  trading  compahy  limited 
by  shares  and  incorporated  under  the  Companies 
Act  1862  for  the  purpose  of  carrying  on  thn 
business  of  a  collieiy.  It  has  articles  of  associa- 
tion which  ezcluae  the  regulations  contained 
in  the  schedule  A  to  the  Companies  Act  1862, 
and  those  articles  of  association  were  duly  regis- 
tered. The  Companies  Act  1862,  sect,  lo,  enacts 
that  when  registered,  the  articles  shall  bind  the 
company  and  the  members  ijiereof  to  the  same 
extent  as  if  each  member  had  subscribed  his 
name  and  affixed  his  seal  thereto,  and  there 
in  suoh  articles  contained  a  covenant  on  the 
part  of  himself,  his  heirs  and  administrators,  to 
conform  to  all  the  regulations  in  such  articles. 
The  tmly  one  of  the  articles  of  association  which 
I  think  it  material  to  notice  is  the  103rd 
article,  which  is  as  follows :  "  The  company  shall 
have  a  first  and  permanent  lien  and  charge, 
available  at  law  and  in  eqnity,  upon  every  share 
of  every  person  who  is  the  holder  or  one  of 
several  joint  holders  thereof,  for  all  debts  dne 
from  him  either  alone  or  jointly  with  anv  other 
person  whether  a  Bbareholder  or  not  in  the  com- 
pany." Joint  Faint  Easby,  a  coal  merchant, 
became  a  proprietor  of  a  number  of  shares  in 
the  respondent  company  and  obtained  certificates 
for  them.   This  property  in  the  shares  was.  by 
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'virtne'  of  the  15th  section  of  the  Act  already 
quoted,  I  think  bound  to  the  company  as  mach 
as  it  he  had  (at  the  time  he  became  holder  of 
these  shares)  executed  a  covenant  to  the  com- 
pany in  the  same  terms  as  article  IC^  bnt  I  do 
not  think  it  was  bound  any  further.  John  Faint 
Easlnr  filed  a  petition  for  liquic^ion  on  the  SLst 
Dec.  1863  being  then  indebted  to  the  company. 
He  had  been  a  customer  of  the  respondent  com* 
pany  and  owed  them  a  considerable  sum  at  that 
date.  Ho  still  continued  the  registered  holder 
of  the  shares,  and  if  there  had  been  no  more  in 
the  case,  it  is  not  now  at  least  disputed  that  the 
respondent  company  would  hare  had  a  first  lien 
on  the  shares.  But  Easby  was  a  customer  of  the 
Bradford  Banking  Company,  the  now  appellants, 
and  in  Nov.  1879  he  deposited,  amongst  other 
things,  the  certificates  of  120  shares  in  the  re- 
spondent company,  and  the  appellant  company,  by 
their  solicitors,  sent  in  dnplicate  the  following 
notice:  "For  and  on  behalf  of  the  Bradford 
Banking  Companr,  we  do  hereby  give  you  notice 
that  John  Faint  Mstby,  of  Albert-place,  Bradford, 
in  the  county  of  York,  coal  merctum^  has  depo- 
sited with  the  said  company  t^rtificates  for 
sixty  151.  shares,  Nos.  6629  to  6678  both  inclusire, 
number  7790,  and  Nos.  10,998  to  11,006  both 
inclusiTe,  in  Heniy  Brigga,  Son,  and  Company 
Limited,  also  itsr  sixty  B  shares,  Nob.  1906  to 
1967  both  inclusive,  in  the  same  company,  for 
secnring  the  repayment  of  all  moneys  or  balances 
dne  or  to  become  due  to  the  said  company  from 
the  said  John  Funt  Fasby,  either  alone  or  together 
with  any  other  person  or  persons.  Dated  the  6th 
day  of  November  1879.  CrARDiHEE  and  Jeffert, 
solicitors  or  agents  for  the  said  banking  company. 
Mr.  John  Henry  Phillips,  Secretary  to  Henry 
Brig^,  Son,  and  Company  Limited,  Whitwood 
ana  Ifethle^  Collieries,  near  Leeds.  Indorse* 
inent. — ^Notice  of  the  above-mentioned  deposit 
lodged  with  Heniy,  Brins,  Son,  and  Company 
Limited,  this  15th  day  of  November  1879.  John  H. 
Phillips,  Secretaiy."  One  copy  was  returned 
with  the  indorsement  on  it;  the  other  was 
retained  by  the  secretary.  On  the  20th  June 
1881  there  was  a  further  deposit  of  certificates, 
and  these  letters  were  sent : — "  Sir,  20th  June  1881. 
We  hereby  give  you  notice  that  Mr.  John  Faint 
Easby,  of  Oakrojd-terrace,  Bradford,  coal  mer- 
chant, has  deposited  with  this  company  the  fol- 
lowing certificates,  viz.  (stating  the  numbers),  in 
Henry  Briggs,  Son,  and  Co.  Limited,  for  secur- 
ing the  repayment  of  all  moneys  or  balances  due 
to  us  from  him,  either  alone  or  together  with 
any  other  person  or  persons. — ^We  are.  Sir,  vour 
obedient  servants,  Joseph  Crofts,  Sub-manager. 
— Please  own  receipt.  The  Secretary,  H.  Briggs, 
Son,  and  Co.  Limited."  "Whitwood Collieries, 
Normanton,  22nd  Jane  1881.  —  Sir,  We  are  in 
receipt  of  your  favour  of  the  20th  inst.,  inform- 
ing ns  that  Mr.  J.  F.  Easby  has  deposited  with 
your  bank  certain  certificates  of  shares  in  our 
company.  We  think  it  right  to  inform  you  that 
Hr.  Easby  is  indebted  to  us,  and  that,  under  a 
clause  of  our  articles  of  association,  we  have  a 
first  and  permanent  lien  upon  all  shares  held  by 
him. — Yours  faithfully,  Jno.  H.  Phillips,  Secre- 
tary. The  Manager,  the  Bradford  Banking  Com- 
pany Limited."  I  think  it  would  only  complicate 
the  matter  to  make  in  detail  a  similar  statement 
AS  to  the  shares  of  William  Fletcher.  The  action 
vas  brought  by  the  Bradford  Banking  Company 


claiming  to  have  (1)  an  account  taken  of  what  is 
due  to  them  for  principal,  interest,  and  costs  on 
their  said  securities,  and  to  have  their  said  securi- 
ties realised  by  foreclosure  and  sale ;  (2)  a  declara- 
tion that  their  said  securities  have  priority  over 
all  lien  (if  any)  of  the  defendant  company  (the 
resposdents)  on  the  said  shares  created  by  their 
articles  of  association  or  otherwise.  The  points 
of  law '  .were  argued  on  the  admissions  in  the 
pleadings;  and  on  admissions  made  by  counsel  at 
the  bar  and  embodied  in  the  judgment  of  Field,  J. 
The  important  admission,  as  far  as  remrds 
Easby's  shares,-  was  that  the  account  of  John 
Faint  Easby  with  the  plaintiff  was  closed  in 
June  1881  (which  involves  an  admission 
that  all  the  advances  in  respect  of  which 
the  plaintiffs  sue,  were  made  before  that  date), 
and  that  all  moneys  owing  by  him  to  the  defen- 
dants, when  the  said  account  was  so  closed,  have 
since  been  paid.  This  at  once  raised  the  question, 
whether  the  plaintiffs,  as  pledgees  of  Easby's 
interest  in  the  shares,  had  priority  for  advaooea 
over  debts  which  were  contracted  after  notice  of 
that  pledge,  though  the  lien  was  i^med  by  virtne 
of  a  contract  made  at  the  very  time  when  the 
shares  were  first  aoqnired  hy  £ashy,  and.  conse- 
quently, before  the  shares  ooold  be  pledged  hj 
Easby  to  the  appellante,  or  anyone  else.  Field,  J. 
thouf^t  the  point  concluded  by  the  decision  of 
this  House  in  Sophiruon  v.  Bolt  (5  L.  T.  Bep. 
N.  S.  90;  9  H.  of  L.  Cas.  514).  It  was  argued 
that  the  terms  of  art.  103  here  prevented  the 
application  of  that  case.  Field,  J.  did  not  put 
such  a  construction  on  the  article.  He  says: 
"  The  company  had  a  first  charge  upon  the  shares 
for  any  debts  which  should  become  due  to  them  by 
the  sfaiareholdor ;  but  after  that  charge  had  been 
created,  and  before  any_  of  the  debts  now  sought 
to  be  recovered  were  iucnrred,  the  sh  ireholoer 
exercised  his  right  of  borrowing  money  upon  tiie 
shares  by  means  of  an  absolute  charge  upon 
them  to  the  bank.  The  company  had  notice  of 
that  charge,  and  I  think  that  from  that  time 
they  had  no  power  to  make  advances,  or  to  allow 
debts  to  be  incurred  by  the  shareholder,  so  as  to 
rank  in  priority  to  the  debts  dne  to  the  bank.** 
Brett,  M.R.  and  Baggallay,  L.J.  both  express  an 
opinion  that,  inasmuch  as  the  art.  103  stipulated 
for  a  "  first  and  permanent "  lien,  the  decision  of 
this  House  in  Hopkin$on  v.  BoU  did  not  apply. 
Fr^,  L. J.  did  not  go  so  far  as  to  dissent  from  tneir 
opinion,  but  he  certainly  did  not  rest  his  judg- 
ment on  that  ground.    As  I  understand  it,  the 

Erinciple  of  Hopkinson  v.  BoU  is  explained  by 
<ord  Campbell,  L.C.,  and  it  is  this  :  "The  owner 
of  property  does  not,  by  making  a  pledge  or  mort- 
gage of  it,  cease  to  be  owner  of  it  any  further  than  is 
necesswy  to  give  effect  to  the  security  which  he 
has  thus  created."  And  if  the  mcurity  ia,  as  that 
in  StmiitiMn  v.  Bolt  was,  a  security  for  present: 
and  also  for  future  advances,  the  pledgee  or 
mortgagee,  thouf^h  not  bound  to  make  fresh 
adrauceR,  may,  if  he  pleases,  do  so,  and  will, 
if  the  property  at  the  time  of  the  further 
advance  remains  that  of  the  pledgor,  have 
the  security  of  that  property.  But  the  mort- 
gagor (unless  there  is  something  to  make  it 
against  conscience  in  him  to  do  so)  may  cease  to 
take  further  advances  from  the  first  mortgagee, 
and  borrow  money  from  anyone  else  ready  to 
lend  it  on  the  security  of  that  property  remain- 
ing in  him  not  already  pledgedUo  the  fir^,  sub- 
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ject  to  the  priority  of  the  first  pledgee  for 
adTancea  made  or  OBgan  to  be  made.   The  first 
mortgagee  is  entitled  to  act  on  the  snpposibion 
that  the  pledgor,  who  was  owner  of  the  whole 
property  when  he  executed  the  first  mortgage,  con* 
tinu«d  so,  and  that  there  has  been  no  snch  second 
mortgage  or  pledge  until  he  has  notice  of  some- 
thing to  show  him  that  there  has  been  such  a 
second  mortgage ;  baf-,  as  soon  as  he  is  aware  that 
the  property  on  which  he  is  entitled  to  rely 
has  ceased  so  &r  to  bdong  to  the  debtor,  1^ 
cannot  make  a  new  adrance  in  priority  to  that  of 
which  he  has  notice.   As  Lord  Campbell  says, 
"  the  hardship  upon  bankers  from  this  view  of 
the  subject  at  once  vanishes  when  we  consider 
that  the  security  of  the  first  mortgage  ia  not 
impaired  without  notice  of  a  second.     It  seems 
to  me  to  depend  entirely  on  what  I  cannot  but 
think  a  principle  of  justice,  that  a  mortgagee 
who  is  entitled,  but  not  bound,  to  give  credit  on 
the  seonrity  of  property  belonging  the  debtor, 
cannot  give  that  credit  aftei  he  baa  notice  that 
the  property  has  so  far  been  parted  with  by  the 
debtor.    Lord  Cranwortb  thonght  that  it  had 
been  established  for  a  long  time  by  the  courts  of 
equity   that,  under   such  circumstances,  the 
general  nde  of  equity  was  to  postpone  the 
second  mort|Me  to  advanues  made  by  the  first 
mortgagee  uter  notice  of  the  second,  if  the 
original  mortgage  was  prior  in  time  to  the 
second.   He  sa^s,  I  think  very  truly,  that  if  such 
ms  the  established  and  known  rule  in  equity, 
ikew  could  be  no  injustice  in  enforcing  it.  But 
the  majority  of  this  House  held  that  such  was 
not  the  established  and  know  rule  of  equity. 
And  I  think  it  was  not  questioned  by  anyone 
that  the  decision  of  the  majority  in  Sopkineon  v. 
EoU  finally  decided  that  point.   I  cannot  assent 
to  what  I  understand  to  be  the  reasoning  of 
Brett,  M.B.  and  Baggallay,  L.J.  in  the  con- 
stmction  of   the   103rd    article.     I   do  not 
see  that  the  words  "first  and  permanent  lieu" 
Affer  from  "lien," or,  at  least,  that  they  make 
it  in  any  way  unconscientious  or  unjust  in  the 
owner  (n  the  property  pledired  to  obtain  a  farther 
advance  tram  a  second  pledgee  who  knows  of  the 
first  pledge,  though  that  second  pledgee,  for  his 
own  sake,  must  take  care  to  give  notice  of  his 
secnrity  to  the  first  pledgee.   Brett,  M.R.  says 
that  the  plaintiffs,  when  the  shares  were  deposited 
with  them,  knew,  or  at  least  ought  to  have  known, 
irhatthe  articles  were,  and  I  so  far  agree  with  him. 
But  he  adds,  "  that  is  to  say,  the  plaintiffs  made 
their  advances  with  the  knowledge  of  this,  that 
those  who  deposited  the  shares  with  them  had 
contracted  with  the  company  that,  notwithstand- 
ing any  deposit  of  the  bnares  with  the  plaintiffs, 
the  company  should  have  in  equity  the  first  lien 
Kid  charge."  I  cannot  agree  that  such  is  the  true 
oonstraction  of  art.  103.   This  brings  me  to  the 
second  point,  cn  which  aU  three  judges  in  the 
Conrt  01  Appeal  agreed.   The  Companies  Clauses 
Consolidation  Act  1862,  s.  30,  is  in  the  following 
terms:   "No   notice  of  any  trnat,  expressed, 
implied,  or  constructive,  shall  be  entered  on  the 
register  or  be  receivable  by  the  registrar  in  case 
of  companies  under  this  Act  and  registered  in 
England  or  Ireland."    The  effect  of  that  section 
was  much  discussed  in  a  case  of  Societe  GenSrale  de 
ParisT.  Tramwaiia  Union  Company  (52  L.  T.  Rep. 
N.  S.  912 ;  14  Q.  B.  Div.  424-),  derided  by  the 
Coort  of  Appeal  on  the  18th  Dec.  1884;  wid  of 
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that  decision  thejudges  in  the  present  case  were 
aware.  It  was  affirmed  in  this  House,  under  the 
name  Societe  Qenerale  de  Paris  v.  Wtilker  (54  L.  T. 
Bep.  N.  S.  389;  11  App.  Cas.  20),  not  entirelyfor 
the  same  reasons,  on  the  17Lh  Dec.  1885.  The 
judges  in  the  present  case,  deciding,  as  they  did, 
on  the  14th  July  1885,  could  not  koow  of  that 
latter  decision.  I  think  that,  in  order  to  .bring 
this  case  vithin  the  principle  of  Hophinson  r.  EoU, 
it  is  not  neoessuy  to  establish  any  trust  as 
against  the  company.  It  is,  I  ^ink,  enough  to 
B&m  thftt  the  company,  a  trading  one,  had  by  its 
agents  who  man^^  its  tradii^  transactions 
snch  knowledge  that  their  customer  Easby  had 
ceased  to  be  the  owner  of  the  shares  as  would 
have  made  it  unjust  to  allow  him  credit  on  the 
faith  of  that  property  which  had  once  been  bis, 
but  which  he  had  parted  with  before  they  were 
asked  to  allow  him  to  incur  the  debt  for  which 
they  now  seek  priority.  The  Legislature  are  com- 
petent to  enact  that  a  trading  company  of  this 
sort  should  have  the  right  to  disre^rd  the 
ordinary  rules  of  jnatice,  and  charge  what  they 
knew  was  one  man's  property  with  another  man  s 
debt,  if  only  that  property  consisted  of  shares  in 
the  company ;  but  I  do  not  think  it  posnble  to 
construe  sect.  80  as  an  enaotment  to  that  effect. 
The  Earl  of  Selbome,  in  Bodeii  Qenerale  de^arit 
T.  Walker,  said :  "  I  think  that,  according  to  the 
tme  and  proper  construction  of  the  Companies 
Act  1862,  and  of  the  articles  of  this  tjompany, 
there  was  no  obligation  upon  this  company  to 
accept,  or  to  preserve  any  record  of,  notices  of 
equitable  interest>s  or  trusts  if  actually  given  or 
tendered  to  them ;  and  that  any  such  notice,  if 
given,  would  be  absolutely  inoperative  to  affect 
the  company  with  any  tmst."  I  do  not  think  it 
necessary  to  express  any  opinion  as  to  this,  for  I 
do  not  think  that  ihei  appellants  in  this  case  seek 
to  affect  the  respondents  with  a  trust ;  they  seek 
no  more  than  to  affect  them  in  their  capacity  of 
traders  with  knowledge  of  their  (the  appellants) 
interest.  I  think,  thereforeb  that  the  orier 
appealed  against  was  wrong,  -and  should  be 
reversed;  and  that  the  judgment  of  the  18th 
March  1885  shonld  be  restored;  and  that  the 
respondent  shoald  pay  to  the  appellant  their 
costs,  both  in  the  Court  of  Appeal  and  in  this 
House. 

Lord  FiTZGEHAiD. — My  Lords :  I  concur  in  the 
result  at  which  my  noble  and  learned  friend  ha.9 
arrived.  He  has  stated  the  facts  so  fully  that  it 
is  unnecessary  to  recapitulate  them.  I  may, 
however,  observe  in  reference  to  the  certificates 
of  the  shares  which  Lord  Selbome  in  Societtt 
Qenerale  v,  WalVer  states  to  be  "theproper  (and 
indeed  the  only)  documentary  evidences  of  t'fcle 
in  the  possession  of  a  shareholder,"  that  though 
in  the  present  instance  they  are  expressed  to  be 
"  subject  to  the  articles  of  association,"  yet  thepr 
do  not  contain  any  intimation  that  the  holder  is 
not  at  liberty  to  pledge,  or  mortgage,  or  otherwise 
to  raise  money  or  obtain  credit  on  the  deposit  of 
the  certificates,  and  seem  to  have  been  issned  in 
this,  as  in  other  like  cases,  to  the  shareholder  "  as 
evidence  of  his  title  "  to  enable  him  to  deal  with 
them  as  he  would  with  other  property,  but  sub- 
ject to  the  articles  of  association.  The  House 
lately  gave  large  effect  to  the  possession  of  the 
certificates  of  shares  in  the  Colonial  Sank  v, 
Whinney  (56  L.  T.  Rep.  N.  S.  362;  11  App.  Cas. 
426)  in  holding  that  where  the>  Bhorehalder 
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idedged  the  cwtificates  of  his  ehaires  to  the  bank 
as  a  secnritr  for  advaiiceB,  thongfa  no  notice  id 
the  pledge  had  been  givsn  to  the  omnpuir,  yet 
Sliat  by  the  pledge  ot  the  oertificatea  me  shsies 
ceased  to  be  in  his  order  and  dispoeition,  and 
did  not  pass  to  his  assignees  in  bankruptcy, 
although  nis  name  remained  on  the  re^jster  as 
the  re^stered  shaFeboIder.  I  concnr  in  opinion 
with  my  wMe  and  learned  friend  that  the  prin* 
ci|^  01  Mopkiauon  t.  SoU  governs  the  present 
case  mdess  there  is  something  in  art.  103  which 
prerents  its  ^)pucation.  The  uliicles  of  asaocia* 
tion  ;»OTide  the  transfa'  of  shares  and  the 
regiBtration  of  the  instmment  of  transfer,  and 
confer  on  the  directors  anthorit^  to  disapprove 
of  the  transferee,  but  there  is  no  limit  to  the  right 
of  the  abarriiolder  to  pledge  or  raise  money  on 
his  shares,  unless  it  is  to  be  fonnd  in  art.  103.  I 
oonenr  in  the  int^retatio^i  pat  on  that  article 
hr  Field,  J.  and  by  noble  and  learned  friend. 
Fnll  tBeet  may  b«  given  to  ite  terms,  and  yet 
limit  the  lien  conferred  by  it  to  Itabilitks  of  the 
shareholder  contracted  np  to  the  time  at  which 
the  company  shall  have  had  notice  that  he  has 
ceased  to  be  the  beneficial  holder  of  the  share. 
Tba  view  taken  by  the  majority  of  the  Court  of 
Appeal  would  necessarily  render  soch  shwes 
practically  unavailable  as  a  secnrity  for  advances 
other  thu  those  made  by  the  company.  The 
judgment  of  Fry,  LJ*.  rests  on  the  point  arising 
on  the  30th  section  of  the  Companies  Act,  in 
reference  to  which  he  seems  to  be  of  opinion  that 
notice  of  the  pledge  to  the  company  should  not 
be  deemed  elFcctnal  for  any  purpose,  and  that  the 
effect  of  the  section  is  to  exclnde  tbe  application 
of  Hopiauon  v.  JRolt.  I  cannot  agree  that  the 
notice  had  nooperation.  Itma;rnothaveafieoted 
the  company  with  any  trust  in  £avonr  oi  the 
pledgees,  but  it  was  a  valid  and  operative  intima- 
tion to  the  company  that  tbe  whole  beneficial 
interest  of  tbe  shareholder  had  been  pledged  to 
the  bank.  Althongh  my  noble  and  learned  friend 
has  correctly  quoted  ^leomnion  of  Lord  Selbome 
on  the  effect  of  sect.  30,  yet  it  is  observable 
that  the  other  noble  lords  who  took  part  in 
the  decision  of  Soeiete  Ginerale  v.  Walker  ex- 
pressly refrain  from  deciding  the  case  on  that 
ground,  and  I  do  not  find  that  Lord  Selbome 
expressed  any  opinion  that  the  notice  may  not 
have  been  operative  for  other  purposes. 

Order  appealed  from  reversed  ;  order  ef  FUld, 
J.  restored,  vnth  eoett  in  the  C<mrt  oj  Appeal 
and  in  ihia  House. 

Solicitors  for  appellants,  Fater$on,  Snow, 
Bloxam,  and  Kinder,  for  Gardiner  and  Jeffery, 
Bradford. 

Solicitor  for  the  respondent^i,  B.  Vincentt  for 
J^orth  and  8on§,  Leeds. 


Nov.  16, 18,  and  Dee.  7, 1886. 

(Before  the  Loan  CHurcvLLOK.  (Halsbnry),  Lords- 
BLA.CEBUBS  and  Watsok.) 

DuBAia  r.  Baxx.  of  lEELUtn.  (a) 
am  AFFKAL  nmc  thb  covki  of  appeal  ix  ekelaioi, 

BanJert^tcy  (Jrvlaful)  Amendment  Act  1872  (35 1-39- 
Viet.  e.  iS),  t.  47 — Morigags  of  policy  mhut- 
ance — Covenant  to  pay  prtmiwmt — Proof  m 

harJentpteg. 

A  motigage  of  a  policy  of  otBurance  eoniained  a 
eovenaiU  hy  the  mortgagor  to  pay  the  premiums. 
The  mortgagor  having  become  haniempt,  the 
mortgagees  wfli^ed  the  policy,  and  proved  for 
the  oakmee  of  t&a  mori^e  debi,  leave  hemg 
reeerved  to  them  aflerwarde  to  -prore  on  £w 
oovenanL  They  afierwarde  appHed  for  leaoe 
to  amend  their  proof  by  proving  in  addUitm 
for  the  vahie  of  ike  covenant  to  pay  premiumt, 
tokieh  had  been  valued  under  §eet.  47  Ae 
Bankruptcy  (Ireland)  Amendment  Act  1872. 

Seid  {reversvng  the  jiidgmeat  qf  ilie  court  belou>\ 
thai  the  7nortgagee$t  Jiavittg  proved  for  their  dM, 
could  jiot  prove  for  the  vtuue  of  the  eovmant  «» 
addition. 

The  qoestion  involved  in  this  appeal  was  aa  to 
the  oonstmction  of  sect.  47  of  tne  Irish  Bank- 
ruptcy Amendment  Act  1872  (35  &  36  Vict.  c.  58), 
the  point  being  whether,  when  a  bankmpt  baa 
morteaged  a  policy  of  insurance  to  secure  a  debt,, 
and  has  in  addition  covenanted  to  pay  the  pre- 
mium a  upon  the  policy,  the  creditor  is  entitled 
only  to  prove  on  tne  estate  for  his  debt  in  the 
usual  way,  or  to  prove  for  his  debt  and  also  for 
such  value  as  the  court  may,  puranant  to  the 
47th  section,  set  on  his  intereat  in  the  covenant 
to  pay  premiums,  getting  no  more  than  20*.  in. 
thepoimd in  any  case. 
The  section  of  the  Act  is  as  follows : 
H  KDj  bankmpt  at  the  time  of  adjadioatioB,  or  an- 
anaaginff  debtor  at  the  time  <^  tbe  presmtatton  ci  me 
petttioii,  be  lUble,  \>j  rooaon  of  any  oontraot  or  piomise 
to  p»7  premiums  on  an;  policy  of  insnrMoe,  or  any- 
other  soma  of  money,  wnetner  yearly  or  otherwise,  or 
to  repay  to  or  indemoify  any  person  affainst  any  mtoh 
payment,  tbe  person  entitled  to  tiie  benefit  m  snob 
oontraot  or  promise  may,  if  he  think  fit,  apply  to  the 
court  to  set  a  valae  upon  his  interest  under  nieh 
oontract  or  promise,  and  the  oonrt  is  hereby  xeqniied 
to  asoertain  the  value  thereof,  and  to  admit  sni^  person 
to  prove  tbe  amonnt  so  asoertained,  and  to  rseeive 
dindends  thereon. 

One  Killen  had  mortgaged  a  policy  of  assur- 
ance to  the  rtepondent  bank  to  secure  a  debt,  and 
had  become  luuikmjpt.  The  respondents  put  a 
value  on  the  security,  and  proved  against  the 
estate  for  632Z.  19«.  being  the  balance  of  their 
debt. 

The  mortgage  contained  a  covenant  by  the 
debtor  to  pay  the  premiums  on  the  policy,  and 
the  respondents  had  this  covenant  valued  under 
the  above  section  at  4071.  16«.,  and  claimed  a 
right  to  put  in  a  second  proof  for  that  amount. 

The  judge  of  the  Bankruptcy  Court  (Walsb,  J.) 
decided  in  their  favour,  holding  that  the  (question 
was  concluded  by  authority,  acd  his  decision  was 
affirmed  by  the  minority  oi  the  Court  of  Appeal 
(Fitzgibbon  and  Bany.  LJ J.).  Porter,  dis- 
senting. 

The  ease  is  reported  under  the  name  of  Re 

Killen  in  15  L.  Rep.  Ir.  388. 

(a)  Bqmrtedby  C.  £.  Maldih,  Eaq.j^V'^''-^^*- 
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Madden,  Q.C  (of  tbe  Irisit  Bar)  appeared  for 
iiie  app^^nx^  the  asHignees  in  the  bankmptcy. 

T.  P.  Lam,  Q.C.  (of  the  Irish  Bar]  for  the 
respondeDts. 

"nie  ar^ments  appear  snfficieaUy  from  the 
jndgments  of  their  Lordships. 

At  the  conclnsion  of  the  arvntnents,  their 
Lordshtps  took  time  to  consider  their  jodgaient. 

D«L  7. — Th»r  LorcUupa  ffm  jodgmesit  as 
loIlowB : — 

Lord  Watsoit.— My  Lords :  Before  tha  Bank- 
Tnptcy  (Ireland)  Act  1872  came  mto>  operation, 
Ab  statute  lair  of  Irdand  irith  regard  to  the 
zi^ts  Bad  remedies  of  seen  ml  creditors  in  bank- 
rjqrtcy  was  identical  with  the  law  estahliahed  in 
Ei^^d  by  the  ConsoIidatioB  Act  of  1849.  It  h»e 
heen  aaliioritatively  settled  nsder  the  Eng^h 
statnte  that  a  covenant  by  a  debtor  to  pay  the 
snml  preminmB  necessary  in  order  to  keep  up 
a  life  ptnicy  which  he  had  assigned  in  security 
for  a  debt  did  not  fall  within  his  bankmptcy, 
iumnnch  as  his  liability  on  snch  a  coTenant  was 
not  a  contingent  liability  within  the  meaning  of 
vet.  178,  and  conseqnently  that  the  bankrupt's 
onrtificate  did  not  axEord  a  good  defenoe  to  the 
creditor's  demand  for  performance.  It  was  so 
Iisid  lij  the  Court  of  15zdieqaer  Chamber  in 
Warfmrg  t.  Tucker  (E.  B.  A  S.  914),  imd  that 
dec&ion  was  approvea  and  followed  by  this  House 
in  Mitca!fe  v.  Hanson  (L.  Eep.  1  H.  of  L.  242). 
The  ratio  of  these  decisions  equally  applies  to  a 
corenant  by  the  bankrupt  to  pay  preminms  on  a 
policy  belonging  to  a  third  party.  It  is  necessary 
to  observe  that  in  neither  case  did  it  appear  that 
the  secnred  creditor  had  proved  his  debt  (after 
Tidning  and  deducting  his  security)  in  the  bank- 
mptcy ;  and  in  Warburg  v.  !r«cfcer,  Bramwell,  B., 
who  concurred  in  the  judgment,  expressed  an 
opinion  that,  if  the  creditor  had  done  so,  he  would 
not  have  been  entitled  to  enforce  the  collateral 
contnet  to  pay  preminms  against  the  bankrnpt. 
That  point  does  not  teppme  to  me  to  have  been 
decided  other  directly  or  by  implication,  but 
what  was  actually  decided  is  not,  in  my  opinion, 
ai^  anthority  for  the  proposition  that,  as  tne  law 
stood  in  Ireland  before  the  Act  of  1872,  a  secured 
creditor  had  the  right  to  prove  and  draw  divi- 
dends, and  also  to  sue  the  bankrupt  for  perfor- 
loance  of  his  engagement  to  keep  alive  the  policy 
assigned  in  security.  The  Act  of  1872  made  an 
important  alteratim  in  the  law  of  Ireland  which 
had  previously  been  effected  in  England  by  the 
Bsnloiiptcy  Act  1861.  Sect.  47  of  the  Irish  Act, 
wliuih  corresponds  with  sect.  154  of  the  English 
rtatnte,  provides  that,  if  the  bankrupt  at  the  time 
(rf  adjudication  be  liable  by  reason  of  any  contract 
or  promise  to  pay  premiums  on  a  policy  or  any 
other  snms  of  money,  whether  yearly  or  other- 
wiBB,  or  to  repay  or  indemnify  any  person  against 
neh  payments,  the  person  entitled  to  the  benefit 
of  such  contract  or  promise  may, !{  hetinnks  fit, 
Sfiply  to  the  conrt  toset  a  v^ue  on  his  interest, 
and  the  court  is  required  to  ascertain  the  value 
and  to  admit  the  creditor  to  prove  the  amount  so 
ascertained  and  to  receive  dividends  thereon. 
If  a  bankrupt  has  contracted  to  pay  premiums 
upon  a  policy  of  insurance  belonging  to  a  third 
party,  it  is  clear  that,  in  terms  of  sect.  47,  the 
creditor  is  entitled  to  prove  for  the  value  of  the 
oU^tion  as  fixed  by  the  court  and  to  receive 
divulends  thereon.  In  that  case  the  liability  is 


simply  an  existing  debt  mleendum  defuituv,  and 
it  would  be  difficult  to  ssggest  any  reason  why 
th  e  creditor  in  sneh  a  debt  ought  not  tv  laafe 
pari  jrawH  along  with  the  ordinary  creditors  of 
the  bankrupt  in  the  eame  way  as  a  creditor  for  an 
annxrity.  Sect,  47  makes  provision  for  flsttsmtiuff 
the  asnoant  of  the  debt,  which  is  not  Bsscepfeiue 
of  precise  calculation,  seeing  that  it  doMnds 
upon  the  nnovtain  event  oi  the  deatk  cn  ths 
insmred.  The  nspoodsnts  have,  in  complinee 
with  the  geoenil  orders  fruned  under  the  pEori- 
sions  of  sect.  124  ef  the  Act  of  1872. pot  avahM 
upon  the  mortgaged  policy,  and  have  prored  for 
the  sum  of  198.  Sd.,  being  the  bakmes 

of  their  debt  after  deducting  thai  valae. 
They  also  assert  their  right  to  pror^ 
and  the  eourt  below  have  admitted  them 
to  prcre,  for  the  value  of  the  bankrupt's  corenant 
to  pay  prenrioms  upon  the  mortgaged  p<£cy, 
irtuoh  has  been  fixed  at  4071.  16<.  by  the  court. 
ID  aceordance  with  the  provisions  of  sect.  47.  It 
was  argued  for  the  respondents  that  the  Legis- 
lature, m  depriving  them  of  their  right  to  proceed 
against  the  bankrnpt  upon  his  personal  covoant, 
most  neeeasHily  hare  mtendea  to  give  them  an 
ecfsivaleiit  in  toe  shape  of  an  abaohtte  ri^it  to 
wove  in  the  bankruptcy  foe  the  value  of  the 
nabiH^.  1  ventore  to  donbt  whether  the  assanro- 
laon  oi  right  upon  which  the  argnmeat  prooewin 
is  wdl  founded.  The  respondents  did  not  pro- 
dftoe  any  authority  for  saying  that,  before  the 
Aefe  at  1873.  they  would  have  had  the  right  to 
value  wai  deduct  their  security,  and  prove  tor 
the  unsecured  balance  of  their  debts,  and  then  to 
sue  the  bankruDt  upon  his  covenant  to  pay  pre- 
minms. I  am  \)j  no  means  satisfied  that  Uiey 
could  have  done  so ;  but  it  is  unnecessary  to 
decide  the  point,  because  this  case  must  be 
decided  under  the  bankruptcy  law  as  established 
by  the  Act  of  1872 ;  and  T  am  of  opinion  that, 
under  that  law,  the  respondent's  claim  cannot  be 
maintained.  The  bankrupt's  covenant  to  pay 
pnnniums,  which  is  a  personal  obligation  to  make 
the  security  effectual,  might  in  ordinary  langnage 
be  oorreetly  described  as  an  incident,  or  as  parli 
of  the  security.  But  it  is  not  part  of  the  security 
within  the  meaning  of  the  Act  o£  1872.  Ify 
sect.  4a"  secured  creditor "  is  defined  to  be  a 
creditor  **  holding  any  mortgage,  charge,  or  lien 
on  the  debtor's  estate,  or  any  part  taenot,  as 
security  for  a  debt  due  to  him.  These  wmds, 
by  plain  implication,  define,  for  the  purposes  erf 
the  A  et,  the  meaning  of  "  a  security "  as  well  as 
of  a  "  secured  creditor,"  and  they  exclude  a  per- 
sonal obligation  to  make  a  security  efEectnal,  just 
as  they  exclude  a  personal  obligation  to  give 
a  security.  It  therefc«v  appears  to  me  that,  in 
valuing  their  security  for  the  purpose  of  proving 
for  the  balance  of  their  debt,  the  respondents  were 
neither  hound  nw  entitled  to  incluae  in  the  vain* 
aticm  the  estimated  value  of  the  personal  covenant, 
and  they  lune  not  done  so.  The  substance  of  the 
respcmdents*  claim  upon  the  covenant  in  qnestioa 
is  to  have  part  of  the  fond  available  for  distri- 
bution among  ordinary  as  distinguished  from. 
preferable  and  secured  creditors  of  the  bankrupt 
set  aside,  in  order  to  constitute  and  be  arailabie 
as  a  security  for  their  debt-  It  is,  to  my  mind,  a 
'startling  proposition  that  a  creditor  who  is  per- 
mitted to  prove  for  the  balance  of  his  debt  against 
that  fuhd,  and  to  receive  dividends  from  it,  on  tho  . 
fodting  that  such  balance  is  uuaecBred,  has  idso 
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the  right  to  draw  from  the  aame  fund  a  earn 
which  he  can  only  claim  as  an  eonivalent  for  the 
security  which  he  has  lost  throaffn  the  hankrapt's 
failnre  to  perform  his  personal  covenant.  The 
proTisions  of  sect.  47  with  respect  to  covenants 
and  promises  to  par  premiums  of  insnrance  are 
no  donbt  expresBed  in  very  general  terms ;  but 
vliilst  they  obrionsl^  appiv  to  oases  where  the 
bankrapt's  liability  is  of  tKe  nature  of  a  proper 
debt.  I  cannot  conceive  that  the  Legislature  in- 
tended  to  enable  a  creditor  in  the  position  of  the 
respondents  to  rant  with  ordinary  creditors,  not 
only  for  the  unsecured  balance  of  his  debt,  but 
for  a  sum  representing  a  security  for  that  un- 
secured balance.  I  am  confirmed  in  that  opinion 
by  a  reference  to  the  general  scheme  established 
by  the  Act  of  1872  and  relative  statutory  rules 
for  disposing  of  the  claims  of  secured  creditors. 
If  he  desires  to  prove  against  the  estate  the 
creditor  mnst  value  his  security  as  defined  in  the 
Act,  that  being  in  the  present  case  the  policy  of 
insurance  without  the  personal  covenant  to  pay 
preminms.  If  not  satisfied  with  his  valuation, 
the  general  body  of  creditcva  or  their  representa* 
tives  may  insist  on  the  secnrity  being  mlised. 
The  amount  of  the  valuation,  or  the  realised  pro- 
ceeds, as  the  case  may  be,  is  then  dedncted  from 
the  debt,  and  the  creditor  admitted  to  prove  the 
balance.  In  m^  <^inion,  the  footing  upon  which 
that  deduction  is  made  and  proof  of  the  balance 
allowed  is  this,  that  the  security  is  either 
realised  or  deemed  to  be  realised,  and  the  pro- 
ceeds of  realisation,  or  the  creditor's  valuation, 
paid  or  imputed  in  payment  pro  tanto  of  hb 
debt.  So  tar  as  concerns  the  proceedings  in 
bankrnptcy,  the  security  is  dealt  with  as  having 
been  realised  and  paid  to  the  creditor,  and  his 
debt  to  the  extent  of  its  valuation  or  actual  pro- 
ceeds ia  extinguished,  the  balance  unpaid  being 
then  treated  as  nnsecnred,  and  therefore  ad- 
mitted to  nroof.  Such  being,  according  to  my 
Tievr,  the  plain  import  of  the  statute  and  rules, 
to  give  effect  to  the  respondent's  claim  would 
be  utterly  inconsistent  with  the  scheme  which 
they  enact.  To  do  so  would,  in  effect,  be  to 
enforce  the  maintenance  of  a  policy  which  has 
been  realised  and  imputed  in  payment  of  the 
debt,  in  order  to  create  a  security  for  a  balance 
which  mnst  be  treated  as  unsecured.  For  these 
reasons,  I  am  of  opinion  that  the  order  of  the 
Court  of  Appeal  mnst  bo  reversed,  and  the  order 
of  thejudge  in  bankruptcy  admitting  the  proof 
discharged,  and  that  the  ap])ellants  ought  to  have 
their  costs  in  the  courts  below  as  well  as  in 
this  House,  And  I  move  accordingly. 

Lord  Blackbvbn. — ^My  Lords .-  In  this  case  the 
decision  tnms  upon  the  true  construction  of  a 
tew  words  in  sect.  47  of  an  Act  of  J^Iiament 
(the  Bankruptcy  (Ireland)  Amendment  Act 
1872),  and  I  can  only  say  that  they  seem  to  me 
very  obscure ;  but  I  have  perused  my  noble  and 
lei^ed  friend's  judgment  and  considered  it,  and 
I  have  come  to  the  conclusion,  which  I  may  state 
without  going  into  full  particnhuv,  that  the  effect 
of  the  judgment  below  is  snch  that  it  cannot 
possibly  stand  as  it  is,  because  it  gives  at  once  the 
amount  resulting  from  the  proof  for  this  debt, 
aad  it  also  concurrently  gives  the  right  to  the 
creditor  to  prove  upon  the  contract  covenant 
which  has  been  made.  I  cannot  think  that  that 
is  correct;  and  taking  the  whole  facts  of  the 
case  together,  it  seems  to  me  that  in  this  par- 


ticular case  (I  do  not  wish  to  go  farther  than 
that),  where  a  person  who  has  entered  into  & 
covenant  under  sect.  47  is  the  same  person  who  is 
the  holder  of  a  policy,  the  decision  of  the  court 
below  which  is  af»)ealed  against  cannot  be  sup- 
ported, and  should  be  reversed. 

The  LoED  Chancelloe  (Halsbury). — My  Lords : 
I  entirely  concur  in  the  judgment  which  has  been 
moved,  and  for  the  reasons  which  have  been  given 
by  my  noble  and  learned  friends.  I  would  rest 
my  opinion  upon  the  reasoning  of  the  Haster  o£ 
the  Bolls  in  Ireland.  I  onlf  wish  to  add  that  it 
would  be  a  strange  reimlt  if  in  that  country  a 
bankruptcy  creditor  should  be  permitted  to  prove 
and  to  claim  so  as  to  gee  more  than  2O9.  in  the 
pound  ;  and  accordingly,  nnder  the  order  of  the 
Court  of  Appeal,  it  is  arranged  that  the  creditor 
shall  not  get  more  than  20*.  in  the  pound.  In 
^t,  the  Ic^cal  result  of  the  reasoning  which 
leads  to  his  being  entitled  to  more  than  20s.  in 
the  pound  seems  to  me  to  be  to  snpport  the  case 
of  the  other  side. 

Order  appealed  from  reversed ;  order  admitiinff 
the  reepo'^entt  to  tlte  aecond  proof  dis- 
charged; the  reepondenta  to  pay  the  eotta  in 
the  courts  helow  and  in  this  Hotiae. 

Solicitor  for  the  appellant.  Frith  Needham,  for 
J.  S.  Moore  and  B.  Thompson,  Dublin. 

Solicitors  for  the  respondents,  Freshfielde  and 
WUlianu,  imE.S.Be  MoUffna,  Dublin. 


^nprme  dtmiri  of  luJmatart 

COURT  OF  APPEAL. 

Nov.  Xa  tmd  15, 1S86. 
(Before  Corroir,  Bovxk,  and  Far.  L.JJ.) 

Williams  v.  Joitbs.  (a) 

APPEAL  PEOM  THE  CHAKCEET  DIVISIOK. 
Praxtiee — Appeal  for  costs — Administration  aetiona 
by  residuary  legatee— R.  8.  G.  1883,  Order  LXV., 
r.  1. 

In  an  action  brought  by  henefieiariea  against  a 
trustee  and  executor,  asking  for  administration 
of  the  irvsis  of  a  will  and  settlement,  and  for 
accounts  of  the  trust  capitcU  and  income,  the 
plaintiffs  made  charges  of  misconduct  against  the 
defendant,  and  sought  to  charge  him  loUh  the 
costs  of  the  (ustion.  Kay,  J.  made  an  order  at 
the  trial  for  adminittering  the  trusts,  and  directed 

Saeeial  inquiriet  as  to  the  alleged  acts  of  miseon- 
act.  On  taking  the  accounie  the  dsfsiuZaaf 
fBos  found  to  have  given  before  action  a  correct 
aecomU  of  the  capiUil,  hut  in  the  accounts  he  had 
rendered  of  the  income  he  had  not  accounted  for 
so  much  (u  he  ought.  The  misconduct  aHegsd 
toas  not  substantiated,  f^ay,  J.  ordered  the 
plaintiff's  coats  relating  to  the  income  account, 
and  the  defendant's  costs  of  the  rest  of  the  action, 
to  be  ta^dand  set  off  one  against  the  other.  The 
plaintiffs  on  appeal  asked  that  their  costs,  or 
those  ineurrred  before  the  Bulea  of  1883,  coceci 
titose  ordered  to  be  paid  by  the  d^endanif  mighi 
be  paid  out  of  the  trust  property. 

(u)  BcporteA  fer  W.  0.  Bin  wd  Fiaks  IvAai,  Em^s^  IkrrlH—  ' 
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Sdd,  thai  the  order  toa«  not  a^ealable,  as  the  <iction 
was  a  horiUe  one,  seeking  to  charge  the  defendant 
vrith  eoBts  on  the  ground  of  ode  of  miaeonduet,  and 
that  the  coats  of  aueh  an  action  were  not  within  the 
old  Chancery  rule  that  the  plaintiff  in  an  adminia- 
traiion  action  was  entitled  to  costs  out  of  the 
fund  unless  there  were  ^edal  grounds  for  de- 
priving him  of  them,  ana  tlierefore  that  the  coats 
were  tn  the  discr^ion  of  the  judge. 

Bt  bis  will,  made  in  1856,  William  Jones  directed 
his  trustees  to  convert  tis  real  and  personal 
estate,  and  to  invest  one-third  of  the  proceeds, 
and  paj  the  income  to  his  daughter  Uar;  Jones 
for  life  for  her  sole  and  separate  use  without 
power  of  anticipation,  and  after  her  death  to 
stand  possessed  of  the  same  upon  trust  for  such 
persons  as  she  shonid  by  deed  or  will  appoint, 
and  in  default  of  ap|)Oiiitment  upon  trast  for  her 
iBBoe  as  therein  mentioned. 

The  testator  died  in  1861,  leaving  his  son,  the 
defendftot,  Benjamin  Jones,  sole  trustee  and 
eienator. 

In  1867  Haxj  Jones  married  William  Williams, 
and  two  settlements  were  executed.  By  one  of 
them  a  small  property  bought  for  470/.,  and  a 
sum  of  300!.  and  her  one-third  share  of  the  tes- 
tator's real  estate  (which  third  share,  it  was 
recited,  would  not  exceed  800Z.)  were  vested  in 
Benjamin  Jones  as  trustee,  upon  trust  to  pay  the 
income  to  Manr  Williams  for  life  for  her  separate 
use,  and  after  her  death  to  hold  the  corpus  upon 
trust  for  her  children  as  therein  mentioned.  By 
the  other,  dOOZ.  was  settled  upon  trust  to  pay  the 
income  to  the  plaintiff,  Mary  Williams,  tor  life, 
and  after  her  death  to  pay  the  interest  of  3001., 
part  of  the  5001.,  to  William  Williams  for  life, 
and  subject  thereto  tip<^  trust  for  the  children  of 
the  jduntifE,  Hary  WilhamSt  as  therein  men- 
tioned. 

In  An^.  1876  Mary  Williams  and  her  three 
infant  children  by  their  next  friend  oommenced 
this  action  against  Benjamin  Jones  and  William 
Williams. 

By  the  statement  of  claim  it  was  alleged  that 
from  the  time  of  the  testator's  death  till  her 
marriage  the  plaintiff,  Mary  Williams,  lived  with 
B.  Jones;  that  he  studiously  kept  her  in  i^orance 
of  the  terms  of  the  will  and  of  her  mterests 
thereunder,  and  never  paid  her  anythini;  on 
account  of  the  income  to  which  she  was  entitled 
under  it.  That  no  account  had  been  rendered  by 
him  to  her  before  her  marriage,  and  that  the 
statement  that  her  share  under  the  will  would  not 
exceed  800Z.  was  untrue.  That  B.  Jones  had 
emfJoyed  the  testator's  assets  in  carrying  on  his 
own  farming  business,  and  had  made  urge  profits 
hy  means  of  them.  That  B.  Jones  had  retained 
in  hia_  own  hands  the  whole  of  the  moneys  for 
the  time  being  constituting  the  trust  premises, 
and  kept  large  balances,  part  of  the  testator's 
estate,  in  his  hands. 

The  plaintiffis  asked  that  the  real  and  personal 
estate  of  William  Jones  might  be  administered, 
and  the  trusts  of  the  will  and  the  two  settlements 
carried  into  execution;  that  in  taking  the  ac- 
connts  B.  Jones  mtghs  be  charged  with  all  such 
{larts  of  the  respective  trust  estates  as  he  had 
unproperly  appropriated  to  his  own  use;  that 
annual  rests  might  be  made  of  the  balances  in 
the  hands  of  B.  Jones,  and  that  he  might  be 
Purged  with  interest ;  that  he  might  be  removed 
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from  being  trustee  and  new  trustees  appointed ; 
and  that  he  might  be  ordered  to  pay  the  costs  of 
the  action. 

On  the  12th  Feb.  1879  judgment  was  given 
directing  the  administration  of  the  trusts  of  the 
will  and  settlements  with  accounts  and  inquiries, 
both  as  to  capital  and  income,  and  also  special 
inquiries  as  to  balances  in  the  hands  of  B.  Jones, 
as  to  his  employing  them  in  his  business,  and  as 
to  the  manner  in  which  he  had  employed  the  trust 
estate. 

Before  the  commencement  of  the  action  B. 
Jones  had  been  applied  to  for  accounts.  He  did 
not  appear  to  have  kept  prc^r  accounts,  but 
ultimately,  before  action  commenced,  be  rendered 
an  account  showing  that  the  amount  of  capital  of 
the  trust  funds  in  his  bands  amounted  to  18521., 
and  upon  taking  the  accounts  in  the  action  this 
amount  was  found  to  be  correct,  with  the  excep- 
tion of  an  accidental  omission  of  a  ver^  trifling 
sum.  He  also  rendered  to  Mrs.  Williams  an 
account  of  income  by  which  he  showed  a  balance 
due  to  her  of  only  21.,  and  being  repeatedly 
pressed  for  a  better  account,  said  thwe  was  no 
other. 

By  the  chief  clerk's  certificate,  dated  the  24th 
July  1883,  a  considerable  sum  was  found  due  from 
B.  Jones  to  Mrs.  Williams  in  respect  ol  ixuwme ; 
and  it  appeiu«d  that  at  the  commencement  of  the 
action  he  was  largelv  indebted  to  her  on  that 
account,  as  from  the  date  of  the  settlement  a  sum 
of  500Z.  had  been  in  his  hands,  for  the  interest  on 
which  he  had  not  accounted.  The  special  charges 
of  misconduct  failed. 

On  the  30th  Nov.  1855  the  action  came  on 
before  Kay,  J.  for  further  consideration,  and  as 
the  account  of  capital  rendered  by  the  defendant 
before  action  was  substantially  correct,  his  Lord- 
ship considered  that  the  trustee  could  not  be 
ordered  to  pay  the  costs  relating  to  the  capital 
account,  ana  that  they  ought  not  to  come  out  of 
the  capital  of  the  infant  plaintiffs,  as  the  actitm 
had  been  of  no  benefit  to  thnn.  With  reference 
to  the  income  his  Lordship  considered  that 
B.  Jones  bod  been  wrong  throughout,  and  ought 
to  pay  the  costs  of  that  part  of  the  action. 

The  order  directed  the  taxing  master  to  tax  the 
costs  of  B.  Jones  of  the  action,  except  so  far  as 
the  same  related  to  the  account  of  income  of  the 
trust  property,  and  to  tax  the  costs  of  the  plain- 
tiffs of  the  action  so  far  as  it  related  to  the  account 
of  income  of  the  trust  property,  and  to  set  off  the 
last-mentioned  costs  of  the  defendant  B.  Jones, 
and  of  the  plaintiffs,  and  to  certify  to  whom, 
after  sunh  set-off,  the  balance  was  due. 

The  order  then  directed  payment  of  the  balance, 
and  gave  liberty  to  B.  Jones  to  apply  for  pay- 
ment out  of  the  estate  of  an^  balance  found  due 
to  him  if  be  could  not  obtam  payment  fiom  the 
next  friend. 

The  phhintiffs  and  the  defiandant  Williams  ap- 
pealed from  this  part  of  the  order,  and  asked  that 
B.  Jones  might  be  ordered  to  pay  to  the  next 
friend  of  the  plaintiffs  the  taxed  costs  of  tlu) 
plaintiffs  of  the  action  so  far  as  it  related  to  the 
income  account,  and  that  the  taxing  master 
might  be  ordered  to  tax  as  between  solicitor  and 
client  the  costs  of  the  plaintiffs  and  of  the  defen- 
dant Williams  of  the  action,  except  so  much  as  re- 
lated to  the  income  account,  or,  at  all  events,  such 
of  them  as  were  incurred  prior  to  the  24th  Oct. 
1883,  or  Bubaequentlj  thereto,  in  connection  with 
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ai^  prooeedings  tiben  pending;  and  that  sadi 
oOHfeB  zugfat  bo  paid  end;  ol  the  tiwt  property. 

IT.  Peanon,  Q.G.  and  Benskaw  for  tfae  mppA- 
ImtB^In  a  Gfaaxuery  aait  under  the  old  ^raotke 
12»  ■  i^aintiff ,  in  toe  abeffiiM  erf  epecial  cir- 
CBBatanoes,  was  entitled  to  ooata  oat  at  the 
estate 

Fmrrow  t.  AiuHn,  £  L.  T.  S«.  IT.  B.  287;  IBCfe. 

iht.  se. 

The  case  appears  to  be  fvithin  the  saving  clanae  tS 
rule  1  of  Order  LXY.,  but,  if  not  altogetfaer 
within  it,  the  costs  incnrred  before  the  mle  came 
into  operation  are  gOTenied  by  tfae  old  praetioe, 
and  therefore  -we  nay  appeal  '• 

£t  McClMan,  52  L.  T.  BeiL      S.  741  ;  20  Ch.  Dir. 
405. 

The  case  cannot  be  said  to  be  so  nnxeasonable  as 
to  be  -within  the  mle  laid  down  in  Croggan  t. 
AHm,  (47  L.  T.  Rep.  N.  S.  437 ;  22  Ch.  Dir.  101). 

Qrtihawt  Hastinga,  Q.C.  and  Davney,  for  the 
icspandentB,  were  not  called  upon. 

OoTTOX,  L  J. — This  is  an  appeal  fnxn  part  of  aa 
order  made  on  further  consideration.  JCaj,  J. 
has  ordered  the  defendant,  Benjamin  Jones,  who 
is  the  only  tmstee  of  a  will  and  settlement,  to 
pay  a  portion  of  the  coete,  -viz.,  that  portion  whicli 
rentted  to  the  claim  of  the  plaintifF,  Hrs.  Wiliiaxoa, 
in  rrapect  of  inctone.  The  defendant  having  been 
wrong  as  to  that  part  of  the  caae,  the  judge  has 
ordered  him  to  pay  those  costs,  bat  the  deiendaot 
ia  to  recover  from  the  plaintiff,  Tinder  tix  decree, 
tfae  rwnaining  coats  of  the  action.  The  qneetion 
argned  in  the  conrt  below  appesn  te  huw  been 
whether  the  defendant  had  so  misoondnotod  him- 
aeiU  that  he  onght  to  bear  all  the  costs  of 
action.  Sxy^  J.,  in  his  discretiatt,  decided  thi^ 
ha  ought  not,  and  he  held  that  the  next  fneod 
onght  to  bear  part  of  the  costs.  The  {daintifEg 
ai^eal  against  this  part  of  the  order,  and  -Ab 
question  sriitee  whether  there  is  an  appeal  im  axk 
a  case.  Ttie  contention  has  been,  tludi  the  oostsof 
the  action  down  to  the  23rd  Oot.  1883,  whEa 
Order  LXY.,  r.  1.  of  the  Ru\€s  of  1883.  came  into 
cneration,  were  sot  costs  within  the  disoretian  oC 
the  judge,  and  that,  therefore,  tiiere  is  an  appeaL 
Now  that  rule  is  in  these  words :  *"  SiUjject  to 
the  provisions  of  the  Acts  and  these  mies,  the 
costs  of  and  incident  to  all  proceedings  im  the 
Supreme  Conrt,  inchiding  the  administixtacMi  of 
eatateaand  trnsta,  shall  oe  in  the  discretion  cf 
the  oonrt  or  judge;  provided  tiist  nodmiK  faerain 
ooBtained  shall  iteprive  aa  ezeentor,  adndniatnitar, 
tntBtee,  or  mortgagee,  who  has  not  nnreasonat^ 
instituted  or  carried  on  or  reads  ted  any  ■praoma- 
ings,  <d  any  right  to  costs  out  of  a  pnrticalar 
estate  or  nmd  to  which  he  would  be  entitled 
according  to  the  mles  hitherto  acted  upon  in  Ao 
Chmnoery  Division."  It  was  nr^ed  (aluioogh  in 
the  view  we  take  of  the  case  it  is  not  seoeaaaiT 
to  decide  the  point)  that  the  present  afipel- 
lanta  w>ei«  withm  that  saving  clanse,  thou^ 
the  cam  is  not  that  of  an  ezecatcM*.  adminis- 
tzator,  tmstee.  -or  mortgagee,  but  a£  a  person 
harii^  a  right  to  costs  oaxt  of  a  particalar 
fund  under  the  old  practice.  Undonbtedly,  the 
Conrt  of  Appeal,  in  Farrov)  v.  Austin  (u6t  ft^.), 
decided  that  the  old  ;»«ctioe  of  the  Court  ct 
Chancery  was,  that  the  plaintiff  inaaadmi^Uitra- 
tatrn  action  had  his  costs  out  of  tits  estate  mdeas 
there  ma  some  special  gronnd  for  deprrrinK  him 
of  then,  and  that  an  ordiBr  depriving  him  of  them 
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waa  snlqect  to  sjipeol.  But  does  that  mle  apply- 
to  a  caw  like  this  f  In  my  f^nnion,  it  does  not. 
That  rule  applied  to  an  adminisbration  action,  not- 
to  a  hostile  action  where  the  plaintiff  son^it,  by 
various  charges  of  misconduct,  to  make  tfae  deien^ 
dant  pown&Qy  liable  to  pay  the  plaintilfB  ooets 
of  the  action.  This  action  is  not  an  ordinary 
administration  action.  Tfae  muried  pluitiff  and 
her  husband,  who  is  a  defendant,  joined  in  TBafring 
an  attack  against  Benjamin  Jones,  who  ia  tfae- 
brotfaer  of  the  married  plaintifF,  and  was  a 
tmstee  in  various  capacities,  and  charged  that 
while  the  brother  and  sister  lived  together  the- 
brother  kept  the  sister  in  ignorance  of  nerrights,. 
applied  the  property,  for  which  he  was  answer- 
able as  trustee*  for  ms  own  purposes,  and  oarried 
on  with  it  his  own  farming  business  for  many 
years;  and  the  plaintiffs  son^it,  on  these  oromid^ 
to  make  him  woswerable  for  costs.  Notung  haa- 
been  gained  by  taking  the  accounts  of  tlw  capital; 
but  I  do  not  go  into  that,  because  it  rather  goes 
to  the  discretion  of  the  judge.  I  go  upon  1^ 
ground  that  this  was  a  witness  action,  a  faostito^ 
action  as  against  the  defendant,  in  which  tiie 
plaintiffB  songht  tn  charge  him  with  vuions 
breaches  of  trust ;  and  it  was  brouf^t  on  as  a 
witness  acticm.  Unfortunately,  perhaps,  -^le- 
jndge  who  tried  the  case  did  not  deoim  those 
points  at  the  trial  and  dismisB  tfae  action  ao  fsr- 
as  it  was  a  hostile  one,  directing  only  a  Bimj^a 
administration  acconnt ;  but  at  the  trial  hs 
directed  inquiries,  not  only  with  reference  to 
tfae  aoeounts,  but  also  with  reference  to  tlw 
matten  in  reroect  oE  which  the  plaintifEa  hostOeSy 
attacked  the  oefenduit;  and  down  to  further  cash- 
sideration  the  action  continued  to  foe,  not  a  men 
adminietiation  action,  but  an  action  in  vrfaich  Hw 

Slainti&  songfat  to  impeat^  the  condnot  oi  Aa- 
efendant  and  make  faim  answerable  for  costiL 
That  part  of  the  case  has  failed,  and,  unless  llio- 
case  comes  within  the  old  rule  to  which  I  have 
referred,  there  can  be  no  appeal  agahast  -An 
decision  of  the  jndge  directing  the  |daiiitifb  tm 
pay  the  coats  of  the  hoRtile  proceedings.  Kow, 
though  1  put  the  point  to  the  plaintiffs*  eorunoel 
as  soon  as  I  fonnd  what  the  action  was,  and  what 
the  original  decree  was,  no  case  was  cited  to  show 
that  an  action  of  this  nature  could  be  considered 
as  an  adminiBtration  action  coming  within  the 
mle  to  which  I  have  referred.  In  my  "f"''*', 
the  proper  view  to  be  taken  is,  tiiat  this  aetioa 
throughout  has  been,  not  anadministrationaotiaB 
inwhuA  the  plaintiffs  under  tfae  oldpmcdoeci 
the  court  had  a  right  to  coats,  subject  to  henRff 
deprived  of  them  on  special  grounds,  but  it  kaa- 
from  first  to  last  been  a  hostile  action,  the  oosts- 
of which  w«ro  within  the  discretion  of  the  jodga. 
That  being  so,  we  cannot  interfere  with  faijs 
cretion  so  Car  as  he  directed  that  the  costa  of  this 
action  should  be  borne  by  the  plaintifb  and  not 
be  provided  for  out  of  the  capital  fimd.  In  ny 
opinion,  therefore,  the  appeal  fails. 

BowzK,  LJ*. — I  am  of  t^e  same  opiniea.  I 
should  prefer,  if  anythii^^  has  to  be  added  to 
what  my  brotiier  Cotton,  L.J.  has  eaid.  that  it 
should  come  from  my  brother  Fry,  hJ^  who  is 
BO  familiar  with  this  particular  brancfa  of  Ihb- 
practice.  I  shall  be  content  with  saying  that, 
as  it  seems  to  me,  the  broad  answer  to  the  aapml 
is,  that  this  is  not  wi  administratioa  action,  imt  a 
hostile  pTDoeeding  from  first  to  Jas^  aod  tha^ 
tfaereloEe,  it  does  not  properly  fall  witiua  anr  otd. 
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piBctice  there  may  hare  been  irbich  wonld  give 
the  plamtiffa  a  right  to  costs  out  of  the  fund. 
If  it  be  said  that,  putting  aside  so  mnch  of  the 
action  as  consists  of  hostile  litigation,  there  is 
still  a  residunm  which  may  be  said  to  belong  to 
the  cat^ory  of  a  claim  fcH*  adminiatrafeion  pnre 
.and  Bimtde,  nj  answer  that  the  pbuDtiAi  nave 
so  mixed  up  we  two  as  reallj  tehave  condocted 
thrmielwui  miraaraiiaUy,  and  to  hftve  placed 
'tkeHaelres,  thnetuie,  in  ai^  riew,  wiftin  the 
■diacMtiaB  o£  thajndge  of  the  court  bf^ow^  aooor- 
^img  to  Order  h£Y.,  t.  1. 

Fkt,  IcJ.— I  qaite  eoncvr  in  iriat  kw  been 
eaid  by  my  learned  brethren,  and  I  haire  very 
fittle  to  add.  This  action  was  not  an  ordinary 
admHMwifation  action,  but  an  aeCiMi  in  which 
Ab  married  plaintiff  made  rery  nrioai  charges 
uainst  her  brother,  the  trustee.  Many  of  those 
<Sa^Tgea  appear  to  me  to  bare  been  of  a  very 
friTMoiiB  and  rexationa  description.  The  oonrae 
teken  was  this :  Instead  of  tiymg  oat  these 
^mtile  ehar^  at  the  trial,  plainttfb  acceded 
to  a  saggeetion,  which  is  said  to  have  cobm  from 
the  bench,  bnt  to  which  I  cumot  conceive  that 
tin  plautiffs  were  bound  to  accede,  that  the 
natter  should  proceed  npon  inqniries.  Aee<v> 
^mf^T,  no  less  than  thrae  inquiriea  are  to  be 
firand  in  the  decree  which  have  speeial  r^nence 
to  tha  allied  misGondad;  of  the  defendant 
BajaiaiB  Joaea ;  in  other  wenk,  th^  are 
aafnaed  iato  the  adniaistratiim  jadgment  qae»> 
tiaaa  whidi  were  in  litigatioa  prioar  to  that 
2'adeiaeBt.  The  inqoirice  under  that  decree  are 
TcaQy  a  mode  of  determining  the  iosnee 
<wiiidlt  were  taised  by  the  original  pleadia^  I 
'tlnnk.  therefore,  that  this  is  not  a  caseoCa  simple 
administration  action,  in  which  widoabtedly  uie 
baucAoaries  were  prnna  facie  entitled  to  have 
tbe  eoata  oat  itf  the  fond ;  and  in  emA  a  caae 
tfaoe  is,  therefore,  no  upeaL  under  the  practioe 
existed  yriox  to  the  recwt  orders^  If  the 
caae  had  to  be  determined  npos  the  other  view, 
Haairly,  that  the  plaintiffs  had  a  jtrm^/ocM  rieht 
ta  coat^  so  tbat  the  inquiry  would  be  whether 
tfaaia  were  or  w^e  not  apecial  eireamatancea 
vfticfr  woald  justify  the  eonrt  ia  eurcisin({  its 
jorisdi^oa  in  the  way  it  has  done,  I  can  ou^ 
a^  tiiat  my  preseat  inqmsaioa  is  in  ftivoar  of 
MHBag  that  there  were  such  speeiiU  circum- 
atancea  as  euabkd  the  judge  to  exercise  bis  dis- 
-rretioa  in  the  wi^  in  whiab  he  did  exercise  it. 
The  appeal,  thereittrew  will  be  diwaiaaed  with  the 

Appeal  dianmsed  with  coat,, 

Soiidtars  fox  the  plaintiffs,  Pritckmrd  vai  Scus, 
•wgmta  for  FomfAom,  Newport,  Monmoathdiire. 

SflliciCors  for  the  defendant,  ChM  and  8<m, 
-agnU  for  Smjfu  and  Baiar,  Abergawaiy. 


Tkmradof,  Jim.  20l 
(BeCon  Cbrnw,  Ldtout,  and  Icm,  LJX.) 

JZeWnoawooD;  Ogle  v.  Lokd  SiH>EBOEBZ.(a)' 
WSl'-Conatrueliim — Qifi  f»  a.  pemg'—hapm. 
'•W.,  hit  anZZ,  b^nadhad  "  to  iMiriShMriome  and 
hw  kein  mg  Oliver  CromweU  cmp,  jtmented  to 
earcoHBR/m  onceatreMa,  A.  B.,far  em  heirloom." 
ThA  teatator  maddfive  codicita  to  Ma  taUl,  by  the 
laat  of  which  he  bequaidhed  to  hia  aervant,  C.  Jt., 

(•)  Baported  Ajr  EVAXB.  Eml.  B«rrliter-M-I«w.  ' 
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alt  hia  ailaer  and  phted  artidea,  jeweUery,  and 
ail  other  the  contenta  of  Jua  dtaeUima-houae  which 
wiiffhi  be  i»  or  about  the  aama  at  tie  time  of  hia 
deeeaae,  and  whUhtoerenat  atheneiae  apedficaU^ 
diepoaed  of  hy  hia  aaid  tPcU,  eseepf  money,  aeevn- 
Oea  for  vumoff  and  acripr  or  other  doemwaenta 
ffrio^Mf  to  taesifiaeafc  The  Lord  Shmiarm 
wftofteU  Oattilhttethedate^ihewiadiedim, 
Monk  1883.  The  mh  codieUwae  ameutai  im 
JU»1883.  ThaieatatordiedinAw.im. 
BMit^inmimff  Oa  deeimiam^  NorS,  K  L.  T. 
JBqk.  jt.  &  89),  Aot  ihB^to  Lord  Sherborne 
muat  he  coaetrued  to  meam  ihm  Lord  Sheriiorme  at 
the  date  the  wiUi  ihattttker^are^ikehe^t 
Ou^^la^a^  aad  that  Upaaaed under  the f^ 

Bt  hia  will,  dated  the  8th  Oct.  1881,  the  testator, 
Thomas  H.  Whorwood,  D.I>.,  among  other  specifio 
bequests,  gave  **to  Lord  Sherborne  and  his  heirs 
my  Oliver  Cromwell  cup,  presented  to  our  com- 
mon ancestress  [naming*  herj  for  an  heirioom. 

The  Lord  Sherborne  who  held  the  title  at  the 
date  of  the  will  died  in  March  1S83,  and  was  suc- 
ceeded in  the  title  by  his  son. 

The  testator  died  in  Anjg^.  18Si,  baring  made 
five  codicils  to  his  will,  tiie.  fifth  of  which,  dated 
the  6th  July  1883,  contained  the  following  be- 
quest: 

I  beqaaaihnntoBrfaftlifiil  friend  and  nrraot  Chadas 
Eiiom  abwlntelj,  all  my  ailm  aiut  plated  aitiolaB, 
jeweller;,  linen,  ohina,  f^ass,  books,  pistoraa,  pr&ita, 
ntmitore,  sad  noosdwld  effflots  vhatsoevw,  and  all 
other  the  eantaots  of  mj  dwsIIinff-IioTLfle  at  mllQaglilv 
aforesaid,  wlufdi  be  in  and  about  tiie  same  at  tte 
timeof  mydeoease,  aad  wfaidi  ate  not  oUieiw'iss  apeaiMr 
eaQy  ^pomJ  of  ssy  amid  wfll  or  any  oo^eil  tboato, 
•soept  amf  mmejn,  soeiritaes  for  mm^,  aerip,  os  aity 
other  dooanaata  zalatiBK  t»  aay  other  invaBtaMota 
halnapng  to  me,aDd  wkiek  maj  ba  in  and  abaot  my  atid 
dwelliBg-Doasa  at  the  time  ot  decease. 

A  snmmons  was  taken  out  asking  for  a  declara* 
tion  who  was  entitled  to  the  cap.  The  sanunons 
was  adjoumed  into  court,  and  heard  on  the  28th 
Jane  1886  before  North,  J.,  who  decided  that  the 
gift  lapsed  by  the  death  (n  the  Lord  Sharttone 
nving  at  the  date  of  the  will,  and  that  the  cap 
paaaed  to  Bixom  ander  the  fifth  codicil :  t5S  L.  T. 
BroTN.  S.  m 

SridCTce  yna  given  that  the  testator  had  no 
personal  acquaintance  with  Lord  Sberbcrae^  sod 
that  at  the  date  of  the  fifth  codicil  he  had  been 
iniomed  of  Lord  Sherborne's  death. 

The  prswnt  Lord  Sherfaazna  appealed. 

Edaaard  OmOer,  Q.G.  for  the  appeUaat;  W. 
Phipaom  Battle  for  Bixom. 

CorroF,  L.J.— This  is  an  appeal  from  a  deeisuni 
of  North,  J.,  who  held  tbat  a  gift  of  a  silrer  cop 
to  Lord  Sherborne  and  his  heirs  as  a  heirloom 
had  fiuled  by  his  death  in  the  lifetime  of  the 
testator.  The  construction  contended  far  by  the 
appellant  was,  that  the  gift  ehoold  be  read  as  if  it 
had  been  to  the  person  who  would  be  Lord 
Sherhome  at  the  testator's  death.  The  fbat 
question  is,  whether  the  court  can  admit  evidentfs 
as  to  the  intention  of  the  testator.  I  am  of 
opinion  that  it  cannot  do  so.  Evidence  has  been 
rightly  admitted  to  show  that  the  testator  knew 
at  the  time  when  he  made  his  last  codicil  that 
the  late  Lord  Sherborne  was  dead,  bnt  I  do  not 
think  that  fact  baa  any  effect  at  all  upon  the  con- 
Btmction  of  this  clause  in  the  will.  Putting 
aside  that>  what  is  the  true  constmction  o6  tlK 
Digitized  by  VjOOglC 


.Re  "WnoawooD ;  O&le  v.  Loed  Sherborne. 


72-T61.  LYI^  N.8.] 


THE  LAW  TIMES. 


[Muoh  19.  1887. 


Ct.  or  Afp.] 


Hblmoee  v.  Smith. 


[Ct.  o?  App. 


beqaest  P  It  cannot  be  doubted  that,  if  this  had 
been  an  ordinary  legacy,  and  Lord  Sherborne  had 
died  in  the  testator  b  lifetime,  the  le^tcy  wonld 
hare  lapsed.  But  it  ia  said  that  the  torm  of  the 
eift  to  "  Lord  Sherborne  and  his  heirs  as  an 
heirloom  "  is  sufficient  to  show  that  it  was  the 
testator's  intuition  that  the  person  who  might 
be  Lord  Sherborne  at  the  time  ot  his  death 
should  take  the  legaoj,  I  do  not  tiiink  there  is 
anyforce  in  the  argument.  Itc(nBeBtotfais,that,if 
properly  advised,  he  wonld  have  drawn  his  will 
differently.  It  often  happens  that  a  testator  does 
not  anticipate  what  will  happm,  and  in  this  case 
the  testator  snppoaed  that  Lord  Sherborne  would 
BorriTe  him.  The  appellant,  in  fact,  asks  us  to 
make  a  new  will  for  the  testator.  We  cannot  do 
that,  and  on  the  constmction  of  the  bequest  as 
it  stands  I  think  there  is  nothing  to  jnstiiy  ns  in 

firing  the  legacy  to  the  person  who  was  Lord 
herbome  at  the  death  of  the  testator.  Then  it 
is  said  that,  in  his  will,  the  testator  distingnished 
^1  the  other  I^;atees  by  their  Christian  names. 
It  may  be  necessary  to  do  so  in  the  case  of 
commoners,  but  it  is  very  anusnal  to  refer  to  a 
peer  otherwise  than  lijhis  title,  except  in  the  ex- 
traordinuy  case  whm  two  pern  hare  the  same 
title.  But,  though  the  testator  may  have  been 
more  accurate  in  bis  dmcription  ox  the  other 
legatees,  that  does  not  aff^  the  confitmction  of 
the  gift  to  Lord  Sherborne.  The  appeal  must 
therm>re  bediBmiased. 

Li5i>LXT,  L.J. — am  of  the  same  ojnnim.  I 
also  agree  that  parol  evidence  as  to  the  intention 
of  the  testator  is  not  admissible.  With  respect 
to  Se  Harrii'a  TrusU  (2  W.  B.  689)  the  qnestion 
there  is  whether  the  words  "eldest  child"  re- 
ferred to  the  person  who  would  be  the  eldest 
child  at  the  date  of  the  will,  or  at  the  death  of 
the  testator.  It  does  not  affect  the  question  in 
this  case  at  all. 

Lopes,  L.J. — I  am  also  of  tlie  same  opinion. 
The  will  of  Dr.  Whorwood  contained  a  specific 
bemiest  in  these  words,  "  To  Lord  Sherborne 
ana  his  heirs  my  Oliver  Cromwell  cop  as  an 
heirloom."  The  will  was  made  in  1^1 ;  the 
testator  made  several  codicils,  the  fifth  of  which 
is  in  July  1883.  Lord  Sherborne  died  in  March 
1883,  and  was  succeeded  in  the  title  by  the  present 
Lord  Sherborne.  The  testator  died  in  1884.  In 
these  circumstances  the  question  before  ns  is, 
which  Lord  Sherborne  was  entitled  to  the 
legacy  P  I  am  clearly  of  opinion  that  it  was  the 
Lord  Sherborne  who  was  living  at  the  date  of 
the  will.  That  being  so,  the  legacy  lapsed,  and 
belongs  to  the  legatee  of  the  plate  under  the 
fifth  codicU.  ^^^^  dismissed. 

Solicitors  for  the  plaintiffs,  Ullithome,  Currey, 
and  Yillien,  agents  for  C.  B.  BwJee,  Darentiy. 

Solicitor  for  Lord  Sherborne,  AUridge,  Thorn, 
and  iforris. 

Solicitors  for  the  residuary  legatees,  J.  Graham, 
a^nt  for  Withington,  Petty,  and  Boutfiower, 
lUAUchester. 


Nov.  30  and  Dee.  1, 1866. 
(Before  Conoir  and  Bowsir,  L  JJ.) 
HxuioRZ  V.  Smith,  (a) 

APPEAL  FBOM  THE  CHASCE&Y  DIVISION. 

Partnership  action  —  Beeeiver  and  manager  — 
Circular — Libel  on  btuinesa — Interference  iatt& 
receiver — Contempt  of  court. 

In  a  partnership  action,  a  receiver  and  manager  of 
the  business  having  been  appointed,  A.  eeni  a 
eireular  to  tb«  euetomere  of  the  firm  containing 
atatemenie  which  woald  lead  to  the  tttfarmes  fkai 
the  buainese  wa$  in  a  failing  eanditton  or  would 
shortly  fail. 

Held,  that  this  eireular  teas  a  libel  on  the  bunness 
and  an  inietferenee  vfith  the  receiver  and  -manager 
in  the  discharge  of  his  dutiett  and  was  a  eoniempt 
of  court. 

Beeiaion  of  Kay,  J.  affirmed. 

For  smne  years,  previous  to  Harcfa  1882  Frederick 
Helmore  and  Charles  Smith  carried  on  the  busi- 
ness of  coal  merchants  at  152,  Piccadilly,  nnder 
the  name  of  "Helmore  and  Smith."  At  tfaat 
date  Smith  purchased  the  interest  of  his  partner 
(at  that  time  in  confinement  in  consequence 
temporary  derangement),  and  continued  to  carry 
on  the  business  under  the  name  of  "  Charles 
Smith  and  Co." 

In  1885  Helmore  brought  this  action  for  the 
purpose  of  setting  aside  the  purchase  on  the 
ground  of  undervalue;  to  obtain  a  declaration 
that,  notwithstanding  that  transaction,  he  was 
still  a  partner ;  for  dissolution  of  the  partnership, 
and  for  the  usual  accounts. 

On  the  8th  Nov.  1885  Bacon,  Y.C.  gave  jndff- 
ment  in  favour  of  the  plaintiff,  holding  that  tne 
partnership  had  never  been  dissolved,  and  was 
still  subsisting,  aud  that  in  his  opinion  plaintiff 
was  entitled  to  the  ordinary  partnerthip  acconnts, 
and  also  to  have  the  sale  declared  inoperative 
and  set  aside.  The  usual  partnership  judgment 
was  accordingly  made  for  a  dissolution  and  part- 
nership accounts,  with  a  reference  to  chambers 
to  appoint  a  receiver;  and  the  defendant  Smith 
was  ordered  to  pay  the  costs  of  the  action,  except 
so  far  as  they  had  been  increased  by  a  claim  of 
plaintiff  for  certain  rents  received  by  the 
defendant.  Against  this  judgment  Smith  gave 
notice  of  appeal ;  and,  in  order  to  prevent  the 
business  being  destroyed  pending  the  appeal,  he 
applied  to  the  Court  of  Appeal  that  a  receiver, 
who  should  also  be  manager,  should  be  appointed 
for  the  purpose  of  keeping  the  businesa  t<^ther, 
until  the  appeal  was  decided. 

On  the  17th  Nov.  an  order  was  made  by  the 
Court  of  Appeal  appointing  the  defendant  Charles 
Smith  to  collect,  get  in,  and  receive  the  debts 
then  due  and  outstanding,  and  other  assets,  pro- 
perty, or  effects  belonging  to  the  partnership  busi- 
ness, and  ont  of  the  first  moneys  to  he  received  to 
pay  debts  due  from  the  business  and  to  manage  the 
same,  and  Smith  was  ordered  to  give  security 
according  to  the  course  of  the  court  as  such 
receiver  and  manager. 

The  appellant,  Henry  William  Helmore,  was  a 
son  of  the  plaintiff  Frederick  Helmore,  and  had 
been  a  clerk  in  the  employment  of  the  firm  of 
Helmore  and  Smith,  and  afterwards  of  Charles 
Smith  and  Co.  until  the  end  of  Oct.  1885,  when 
he  was  dismissed  by  Smith.   He  then  set  up  tn 
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badness  u  »  coal  merchant  in  Bockiiighatti- 
palacft-road,  uid  at  once  sent  ont  circnlars  to  the 
customers  of  the  firm,  of  whom  he  had  kept  a 
list,  stating  that  in  consequence  of  biR  dismissal 
hj  Smith  owing  to  the  legal  proceedings  insti- 
tated  bj  the  appellant's  father  against  Smith,  he 
had  started  in  bnsiness  on  fais  own  account, 
sending  his  lists  of  "  lowest  cash  prices,"  and 
"respectfuUy  asking  to  be  favonred  with  jonr 
esteemed  orders."  Ko  steps  were  taken  in  con- 
sequence of  thafc  oircnlw,  and  on  the  18th  Nov. 
1886,  the  day  after  the  a}>pointmait  by  the  Court 
oi  Appeal  of  Smi^  as  reoeiTer  and  manager,  the 
upelJant  amt  oat  to  the  onstomers  of  the  firm 
the  following  circular,  which  constituted  the 
alleged  contem]^: 

Belaum  t.  Smifh. — Sir, — I  heg  to  incloM  jon  report 
of  the  above  osm  from  the  Timet  of  the  9th  Nov.  1886. 
The  defendant,  Charles  Smith,  is  appealiof  from  enoh 
jvdgnwot,  and  jMaduv  the  hearing  of  Bncn  appeal  has 
been  appointed  receiver  on  giving  adequate  seonrity. 
As  7onr  eeteemed  orders  have  for  the  moat  part  onme 
inder  mv  personal  eaperririon  while  manager  to  the 
inuB  of  Helnure  and  Umith  and  Charles  Smitb  and  Co., 
I  bag  to  mbmit  to  yoor  notioe  my  presmt  prioea,  and 
to  imorm  yon  that  should  yon  uTonr  me  with  any 
orders  they  will  receive  the  same  attention  and  oate  aa 
formerly. — Thsnking  yon  in  antioipation,  I  am  yonrs 
obedienuy,  Hknbt  W.  HxLMOKl. 

Smith  tbeii  moved  for  a  writ  of  attachment 
sgainst  H.  W.  Helmore,  "for  bis  contempt  in 
interfering  with  the  above-named  defendant  in 
the  discharging  his  duties  as  receiver  and  manaeer 
nnder  the  order  of  the  17tb  day  of  'Kovember 
1886,  by  printing,  issuing  to,  and  circulating 
amongst  the  enstomers  of  the  business  of  which 
the  defendant  was  appointed  reoeirer  and  manager 
ss  aforesaid,  circulars  calculated  toprerent  uid 
with  the  object  of  preventing  such  customers 
bom  continuing  to  deal  with  the  defendwit  and 
soliciting  the  custom  of  such  enstomers." 

The  motion  was  heard  by  Kay,  J.  on  the  26tb 

KOT. 

Marten,  Q.C.  and  O.  Hendenon  for  Smith. 
F.  G.  /.  MiOar,  Q.C.  and  S.  H.  Emanuel  for 
!^more, 

£at,  J,,  after  stating  the  facts,  continued 
Now,  the  object  of  the  appointment  of  Smith  as 
receiTer  and  manager  I  take  to  be  quite  clear. 
On  the  case  coming  before  the  Court  of  Appeal 
the  judgment  of  the  Yice-Chancellor  might  be 
rarersed,  the  effect  of  which  would  be  that  there 
was  no  dissolution  of  partnership.  I  know 
nothing  about  the  merits  of  that  case,  but  I 
cannot  fail  to  understand,  and  I  think  no  one 
cenld  fail  to  understand,  that  tbe  object  of  the 
Court  ol  Appeal  in  making  that  order  was  to 
keep  tbe  business  as  a  going  concern  under  a 
manager  appointed  by  the  court  until  the  appeal 
should  be  determined.  Now,  it  is  proved  bevond 
all  question  that  this  present  respondent,  woo  is 
SBonof  Frederick  Helmore  one  of  tbe  partners, 
and  who  bad  been  a  clerk  in  the  firm  before  the 
jodgment  for  dissolution  was  made,  was  perfectly 
aware  of  the  terms  of  that  order.  He  does  not 
attemi^  to  deny  it,  and  he  was  actually  present 
when  the  toma  were  bemg  discussed  before  the 
Rgistnr  who  was  drawing  up  tbe  order,  which 
has  not  yet  been  oom^etely  drawn  up,  so  that  he 
was  a  person  who  knew  that  a  receiver  and 
manager  bad  been  «)pointed.  Another  thing 
which  is  plain  on  the  &ce  of  tbe  order  is  this,  that 
Smith  was  to  commence  the  duties  of  that 
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receiver  and  manager  from  the  17th  Nov.,  and 
was  not  to  wait  until  he  had  given  security. 
He  was  appointed  by  name,  he  being  the  defen- 
dant; and  he  was  to  give  security  forthwith. 
That  means,  of  course,  bis  dnties  tiegin  at  once, 
but  he  is  to  give  security  forthwith.   Now,  what 
does  H.  W.  Helmore  do  P   It  is  sworn  and  not 
denied  by  him  that  while  he  was  clerk  to  tbe  Qrm 
of  Helmore  and  Smith,  and  afterwards  to  Smith, 
be  obtained  a  list  of  the  customers,  and  when 
he  left  the  office  he  took  that  list  from  the  office 
without  die  knowledge  or  consent  of  the  defen- 
dant Smith.   Plainly,  that  was  a  most  wrongful 
act  on  tbe  part  of  the  clerk,  and  all  the  more 
wrongful  because  he  baa  set  up  in  business  him- 
self as  a  coal  merchant,  a  rival  business  to 
this  business  which  is  b^g  carried  on  under 
the  management  of  the  court.    Then  has  he 
done  that  which  is  an  interference  with  the 
receiver  P    On  the  18tb  Nov.,  the  day  after  this 
order  of  the  Court  of  Appeal  of  which  he  was 
perfectly  cognisant  was  made,  be  issued  this 
circular :  "  H adam  (or  Sir.)   Helmore  v.  Smith, — 
I  beg  to  inclose  you  report  of  the  above  case 
from  tbe  Times,  of  tbe  9th  Nov.  1886."  Tbe 
report  is  in  evidence ;  I  have  not  read  it,  but  I 
understand  it  is  a  report  of  tbe  judgment  of 
tbe    Vice  •  Chancellor,    which    declared  the 
partnership  dissolved — put  an  end  to  as  from 
the  8th  Nov.  1886.     The  drcniar  goes  on. 
"  The  defendant  Charles  Smith  is  appealing 
from  such  ju^nnent,  and  pending  the  hwring  of 
such   appeal  nas  been  appointed  receiver  on 
giving  adequate  security.     That  contains  two 
misstatements.   It  omits  to  state  that  be  was 
appointed  mEuia^er,  and  it  states  that  he  is  only 
appointed  on  giving  secnrity,  which  iR  not  the 
fact ;  he  was  appointed  immediately  with  a  direc- 
tion that  he  was  to  give  secnrity  forthwith.  The 
circular continnes  thus :  "  As  youresteemedorders 
have  for  tbe  most  part  come  nnder  my  personal 
supervision  whilst  manager   to  the  nrms  of 
Helmore  and  Smith  and  Charles  Smith  and  Co., 
I  beg  to  submit  to  your  notice  my  present  prices 
and  to  inform  yon  that  should  you  &vonr  me 
with  any  (Mrdera  they  will  receive  the  same  atten- 
tion and  care  as  fcniuerly."  That  is,  "  I  have 
been  clerk  in  the  firm,  your  orders  have  come 
under  my  supervision.   Now  this  partnership  in 
at  an  end,  Buoject  to  the  chances  of  an  appeal, 
send  your  orders  to  me."    Anybody  who  read 
that,  whether  be  was  a  layman  or  a  professional 
man,  would  understand  that  the  business  had 
absolutely  come  to  an  end,  subject  to  tbe  chance 
of  appeal,  and  that  there  was  no  interim  carrying 
on  of  the  business  possible.    That  is  entirely  con- 
trary to  the  fact,  a  fact  of  which  he  was  perfectly 
well  aware.    I  cannot  doubt  that  that  circular  is  a 
very  improper  interference  with  the  receiver,  and 
I  cannot  donbt  on  this  evidence  that  H.  W. 
Helmore  knew  tbe  persons  to  whom  to  sent  it  by 
taking  them  from  tbe  list  which  he  had  anrrep- 
titionsly  taken  away  from  the  office  in  which  he 
was  a  clerk,  for  which  act  no  kind  of  excuse  has 
been  offered.    Now,  I  have  suggested  to  his 
counsel  that  an  undertaking  ought  to  be  given  in 
the  terms  of  this  notice  of  motion.   That  is,  an 
undertaking  that  he  would  in  future  abstain  from 
printing,  issuing  to,  and  circnlating  amongst  the 
customers  of  the  business  of  which  the  defendant 
Smith  was  appointed  receiver  and  manager,  cir- 
culars calculated  to  prevent,.andwiththeoUe<^o| 
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preventing  auch  cnstomers  from  continuing  to  deal 
with  the  defendant  and  floliciting  the  cnBtom  of 
sach  costomers.  This  he  refuses  to  do.  The  only 
thiiu^  he  will  consent  to  is  to  undertime  not  to 
smcTont  any  circnlars  which  shall  omit  to  state 
that  Charles  Smith  is  manuer  as  well  as  Tecciver. 
To  my  mind  that  is  not  snffioient.  I  wUI  give  him 
the  chance  of  giving  the  nndertaking  and  he  may 
have  three  days  to  consider  whether  he  will  give 
it  or  not,  but  if  he  does  not  give  it  I  order  him  to 
be  committed  to  prisunand  he  must  pay  the  costs 
of  this  api^ication. 

From  this  decision  H.  "W.  Helmore  appealed. 

Millar,  Q.C.,  Oswald,  and  8.  S.  Sjnanusl  for 
the  appellant.— The  appellant  has  not  done  any- 
thing which  is  a  contempt  of  court.  There  baa 
been  no  forcible  resistance  to,  or  personal  inter- 
ference with,  the  receiver  and  manager  appointed 
by  the  cooit,  nor  has  he  been  hindered  in  getting 
in  the  assets.  All  he  has  done  is  to  solicit  the 
oastomers  of  the  firm,  and  that,  he  is  entitled 

to  do: 

Peamm  v.  Pmraon,  51  L.  T.  Bep.  N.  S.  811  : 
27Ch.lMv.l«. 

There  Lahotichere  v.  Dawson  (25  L.  T.  Rep.  N.  S. 
894 ;  L.  Bep.  Hi  £q.  322)  was  disapproved.  He 
has  not  acted  improperly  against  t&o  firm,  and 
what  is  not  im{HY)per  condnot  as  regards  the 
€nn_  is  not  inmroper  conduct  as  against  the 
receiver.  Ho  has  only  entered  into  fair  com- 
petition with  the  receiver  in  the  ordinary  coarse 
«f  business.  In  Broad  v.  Wiekham  (4  Sim.  511), 
Lane  v.  Sterne  (3  GifE.  629),  and  Ward  v.  8to^ 
<6  Hare,  312)  there  had  been  personal  interference 
with  the  receiver.  There  was  nothing  wrong  in 
the  appellant  retaining  the  list  of  customers  of 
the  firm  to  whom  he  nad  been  in  the  habit  of 
applying  for  orders,  and  using  it  for  the  purpose 
of  his  own  business.  contract  can  be  implied 
from  the  relationship  of  master  and  servant,  that 
when  the  latter  commences  businRSS  for  himself 
he  will  not  use  the  knowledge  acquired  by  him 
while  in  the  service ;  and  such  a  list  is  not 
different  from  other  knowledge.  Saoh  a  contract 
18  in_  restraint  of  trade,  and  will  not  be  lightly 
implied.  The  statement  in  the  circnlar  that 
Smith  was  appointed  recaver,  instead  of  receiver 
and  mimager,  was  inaccurate,  but  at  most  it  is 
a  slander  of  title  which  might  give  a  right  of 
action,  but  is  not  soflScient  ground  for  sending 
the  appellant  to  prison  and  raining  his  business. 
They  also  referred  to 

foitffrKiii  T.  2^  Oat  LicKt  and  Cob»  Comwiny, 
S8L.T.  Bep.N.  8.303;  3  App.  Cas.  289; 

Tht  Capitol  and  CtymrUien  BavJc  t.  Httlim.  47  L.  T. 
Bep.  If.  S.  662  ;  7  App.  Cu.  741. 

Marten,  Q.C.  and  George  Henderson  for  the 
resfxindent.  -~  The  conduct  of  the  appellant 
amounts  to  a  gross  contempt  of  court,  and, 
though  there  is  no  decision  which  covers  this 
case,  the  order  of  Kav,  J.  was  right.  The  appel- 
lant has  endeavoured  to  obtain  the  custom  of 
customers  of  the  firm,  and  has  used  information 
which  he  secretly  obtained  while  in  a  confidentUJ 
position.  He  hu  farther  made  inaccurate  state- 
moits,  which  will  make  the  cnstomers  believe 
that  tiie  business  is  coming  to  an  end.  Inter- 
ference with  the  business  ia  the  same  aa  trying 
to  take  physical  possession. 

Malar,  Q.C.  in  reply. 


[Or.  or  Ait. 


CoTTOV,  L.J. — ^This  is  an  appeal  f^ainst  an 
order  of  Kay,  J.  for  the  committal  of  Henry  W- 
Helmore  for  what  he  held  to  be  a  contempt  o£ 
court,  as  being  an  interference  with  a  receiver 
and  muuger.  F.  Helmore,  the  plaintiff  in  ^lis 
action,  for  some  years  carried  on  bnsinesB  in 
partnership  with  the  defendant  as  coal  merehanta, 
under  the  style  of  Helmore  uid  Smith,  down  to 
March  1^,  when  the  defendant  claims  to  have 
purchased  the  interests  of  the  plaintiff  in.  the 
business,  and  from  that  time  thedefoidant  carried 
on  the  business  under  the  style  of  Charles  Smith, 
and  Co.  The  plaintiff  brought  an  action  to  have 
the  pnrchase  of  his  share  set  aside  on  the  ground 
of  undervalue,  and  to  dissolve  the  partnership. 
In  Nov.  1886  Bacon,  Y.C.  dechu«d  that  the 
purchase  was  invalid,  and  that  the  partnership 
was  continuing  at  the  date  of  the  commencement 
of  the  action,  and  ordered  the  partnership  to  be 
dissolved  and  the  usual  accounts  to  be  taken, 
with  a  reference  to  chambers  to  appoint  a  ro- 
oeiver.  The  defendant  gave  notooe  of  appeal 
from  this  judgment,  and  applied  to  this  court  tor 
a  stav  of  proceedings  under  the  judgment  of  the 
Vice-t!hancell(ff  pending  the  app^.  We  thonriit 
it  desirable,  and  for  tbo  beiiefit  both  of  the 

elaintiff  and  defendant,  that  the  business  should 
3  kept  as  a  going  concern  until  the  appeal 
should  be  heard,  and  that  it.  should  not  benome  a 
dead  business.  We  therefore  made  an  order 
that,  on  the  defendant  undertaking  to  manage 
the  business  in  the  ordinary  way  until  the  hearing 
of  the  appeal,  he  should  be  appointed  receiver  and 
manE^er,  and  we  directed  mm  to  give  secnrity 
in  the  ordinary  course.  On  the  next  day  H.  W. 
Helmore,  a  son  of  the  plaintiff,  who  had  taken  an 
active  part  in  the  dispute  bevween  the  plaintiff 
and  defendant,  sent  a  circular  to  all  the  costomera 
of  the  business,  ttwether  with  a  copy  of  the  n^wt 
of  the  case  of  MwHore  v.  SwUJit  before  the  vioe- 
ChanoelloT,  taken  from  the  Timet.  The  circular 
stated  that  the  defendant  had  appealed,  and 
pending  the  hearing  of  such  appeu  had  been 
appointed  receiver  on  giving  adequate  security. 
[His  Lordship  then  read  the  circular,  and  con- 
tinued :]  H.  W.  Helmore  had  for  some  time  carried 
on  business  as  a  coal  merchant  for  himself,  and 
it  appears  that  when  he  left  the  employ  ot  the 
firm  ne  secretly  carried  away  with  him  a  list  of  the 
customers  to  enable  him  to  solicit  their  custom. 
Now,  my  decision  in  no  way  rests  on  that  act, 
but  I  must  not  be  thought  to  approve  of  it.  It 
has  been  said  that  it  is  a  general  custom  amongst 
those  engaged  in  the  coal  trade  to  act  in  that 
way.  If  that  is  so,  all  I  can  say  is  that  the  sooner 
they  act  as  honest  men  the  better.  It  may  be  that 
persons  ao  doing  are  exposed  to  l^jal  or  equitable 
proceedings ;  but  that  question  is  nut  now  before 
us.  Kay,  J.  considered  that  the  sending  out  at 
the  circular  was  a  contempt  o£  oonrt  as  an  inter- 
ference with  the  receiver  uid  manager  appointed  far 
thecourt.  Nowitisb'uetiiecaseisnovel.  Counatt 
on  neither  side  have  been  able  to  find  a  case  ex- 
actly similar  to  the  present ;  and  in  all  the  tonaee 
cases  in  which  the  court  has  been  called  upaa  to 
protect  its  receiver,  there  has  been  some  personal 
intsrferenre  with  the  receiver,  or  with  his  receipt 
of  some  definite  sum  which  he  was  entitled  to 
receive.  It  has  been  argued  that  the  goodwill 
the  business  is  not  a  tangible  thing  in  respect  of 
which  tbe  receiver  could  sue,  that  the  business  is 
liable  to  all  the  incidents  of  trade,  and  that  all 
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tfatt  H.  W.  Helmore  has  doro  has  been  done  in 
&ir  oompetition.  If  it  lad  been  fur  com- 
petition  we  should  have  had  to  deal  with  that 
argument ;  bnt,  in  my  opinion,  the  isane  of  the 
circular  was  not  a  fur  competition.  No  explana- 
tion has  been  g;iv'en  of  the  object  for  which  the 
circular  was  sent  out,  and  the  report  of  the  case 
before  the  Yice-Chancellor,  if  taken  alone,  would 
lead  to  the  inference  that  the  bnsiness  was  in 
a  failing  condition,  or  would  shortly  fail.  That 
ikoold  be  the  effect  produced  on  any  reasonable 
man.  Then  it  was  mrther  stated  that,  pending 
the  appeal,  a  receiver  had  been  appointed,  and  that 
is  not  a  correct  statement.  A  receiver  had  been 
^mnnted  by  Kay,  J.,  bat  we  appointed  a  receive' 
and  manaffer.  -  The  evidence  before  as  shows  that 
H.  W.  Hdmoreknew  all  the  circnmstauces  of  the 
ttMj  and^  that  Smith  was  to  act  as  manager.  I 
am  of  opinion,  therefore,  that  the  issne  of  the 
drenlar  was  not  a  fail'  trade  competition,  and  that 
it  would  produce  a  false  impression,  and  was  a 
libel  on  the  business,  and  was  a  contempt  of  court 
18  interfering  with  the  receiver  and  manager  in 
discharge  of  his  duties.  A  great  appeal  was  made 
to  ns  on  behalf  of  the  appellant,  and  it  was  said 
that  the  order  of  Kay,  J.  wonld  press  harshly  on 
the  yonng  man,  and  would  ruin  him.  If  Kay,  J. 
had  sent  him  to  prison  without  giving  him  an 
opportunitv  of  doing  anything  else,  it  might  have 
been  so;  but  the  learned  judge  gave  him  an 
opportunity  of  giving  an  nndertudng  not  to  send 
out  any  more  circulars  to  customers  of  the  firm, 
and  he  declined  to  give  such  undertaking.  I  am 
of  tqnnion  that  the  appeal  must  be  dismused. 

BowKv,  L  J*. — The  case  is  a  novel  one,  uid  the 
qneation  before  ns  is  whether  what  the  appellant 
BH  done  is  a  contempt  of  court  and  on«it  to  be 
ponished  as  such.  The  object  of  punishing  for 
contempt  of  court  is  not  to  vindicate  the  personal 
dijB;nitv  of  the  court  bnt  to  prevent  interference 
with  the  administration  of  justice.  On  the  17th 
Nov.  last  this  court  a^^inted  Mr.  Smith  re- 
ceiver and  manager  of  the  business,  and  on  the 
18tfa  Xov.  the  appellant  issued  the  circular  com- 
plained of.  Mr.  Millar,  in  his  forcible  argument, 
dwelt  on  the  fact  that  this  was  a  novel  case,  and 
cmtended  that  the  court  had  never  made  an 
order  for  committal  for  interference  with  a 
receiver  unless  there  had  been  an  actual  inter- 
ference with  the  recover  in  the  receipt  of  some 
tangible  thing;  and  that  the  sending  ont  of  the 
circular  was  m^ely  such  fair  competition  as  the 
business  woald  have  been  liable  to  in  wdinary 
course,  and  that  the  receiver  and  manager  mnat 
be  liable  to  the  same  competition.  If  when 
examined  the  case  really  came  within  that  defini- 
tiou,  I  think  the  argument  would  have  been 
unanswerable.  But  does  it  ?  The  appellant  had 
been  in  the  employ  of  Helmore  and  Smith,  and 
(tf  Smith  and  Co.  While  in  such  employ  he 
became  in  the  course  of  his  business  possessed  of 
certain  knowledge — namely,  the  names  of  the 
customers  of  the  firm — and  he  reduced  that  in- 
formation into  the  form  of  a  list.  When  he  left 
lie  took  that  list  awaywith  him,  as  if  it  had  been 
his  own  property.  The  case  does  not  turn  on 
that  act,  but,  as  it  has  been  stated  that  such 
an  act  is  according  to  the  custom  of  the  trade 
and  is  justifiable,  I  think  it  right  to  say,  lest  it 
should  appear  that  the  judges  countenance  such 
acts,  that  it  must  not  be  assumed  that  such  con- 
duct is  honest  or  l^;al,  and  I  cannot  sit  by  and 
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allow  it  to  go  forth  to  the  world  that  I  oonnte- 
nance  a  person  acquiring  bnsinesa  inf  oima' 
tion  for  the  purpose  of  ^  advancing  the  interests 

of  the  business  and  using  it  afterwards  to  the 
injury  of  the  business.  I  ]}ass  now  to  the  issue 
of  the  circular.  The  circular,  if  read  by  intelli- 
gent eyes,  must  mean  that  the  business  was  in 
troubled  waters,  that  the  management  was  in  such 
a  condition  that  a  receiver  had  been  appointed, 
and  that  there  was  such  an  interruption  of  the 
continuity  of  the  business  that  an  opportunity 
had  arisen  for  somebody  outside  to  interpose  and 
catch  the  falling  trade.  The  circular  is  a  libel 
and  a  misrepresentation  of  the  order  of  this 
court.  A  clear  wrong  has  been  done  to  the 
owners  of  the  property,  and  one  calculated  to 
interfere  with  the  business  and  destroy  the 

{roperty  under  the  administration  of  the  court. 
am  not  going  to  discuss  the  limits  of  tbe 
powers  of  this  court  to  interpose  in  case  of  inter- 
ference with  a  receiver  or  manager,  or  to  attem^ 
to  lay  down  any  general  rule  for  all  cases.  It  is 
sufficient  to  say  that  there  has  been  such  an 
interference  here.  But  the  question  is  this,  a 
clear  wrong  having  been  done  wilfully  and  per- 
sistently, are  the  hands  of  the  court  so  tied  that 
it  cannot  protect  it  own  officer,  but  must  relegate 
him  to  the  ordinary  legal  remedy  and  delay  oE 
execution  P  The  court  does  not  interfere  merely 
because  there  ia  a  contempt  of  court.  In  many 
cases  it  may  be  wiser  and  better  to  leave  the 
matter  for  ordinary  remedies ;  bnt  in  this  oase  it 
is  necessaiy  for  the  preservation  of  the  thing 
itself  which  is  sulneot  to  the  administration  of 
the  court,  to  interfere.  The  appeal  must  be 
dismissed,  and  the  appellant  must  pay  the  costs. 

Solicitors  for  the  appellant,  Joel  Emanu»l  and 
Go. 

Solicitor  for  the  respondent,  BMhoff^  Fvirber. 


Friday,  Jan.  14. 

(Before  Corroif,  LraDLET,  and  Lofes,  L.JJ.) 

SiBFHSHSOS  V.  SlBFHllillSOH.  (a) 
APPEAL  PaOlt  XHB  CUASCSBT  DIVUIOIT. 

Win — OonatrueHon — StrSemg  out  name*. 
A  iestatnx  gave  allkerperaonal  eitate  to  hertuUra 

Mary,  Sarah,  and  Ann  upon  trust  to  inve$t  aimd 
pay  the  incoTne  to  her  said  aitiera  in  equal  aharaa 
during  their  lives,  with  benefit  of  aurvivorsh^, 
and  after  the  death  of  the  survivor,  incaae  any 
of  hern^hewa  D.  W.  8.  and  JR.  0.  8.  andhcr 
niece  M.  A.  8.  ahould  be  then  living,  she  gave 
her  personal  estate  to  T.  R.  and  J.  upon  trust  to 
tranafer  the  sums  invested  as  aforesaid  and  all 
interest  unto  the  aaid  JD.  W.  8.,  B.  0.  8.,  and 
3f.  A.  8.  in  emiaX  shares  and  proportions  ;  and 
if  but  one  of  them  should  be  then  Uving,  then  the 
whole  of  such  principal  sums,  ^c,  to  be  paid 
or  assi^ed  to  such  6He,  his  or  her  executors, 
admimtstraiors,  and  {tsaigns  ahtoUtUly.  But  tn 
ease  qf  the  death  of  the  tes^airix's  said  nephew 
and  niees,  leaving  aihar  of  her  said  sistera 
suroimng,  the  testatrix  gore  atul  bequeathed  aU 
the  saiet  principal  sums,  ^c,  and  tul  aUurhsr 
estate  unto  the  twrvivor  of  her  said  tisten  a&so- 
IvteJ^. 

The  testatrise  made  a  codtcfl,  wkenhy  she  requated 
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"  all  ncmet  of  T.  B.  X,  and  of  J).  W.  8.,  R.  0. 8., 

and  3f.  A.  8-,  and  any  other  of  herfriendB  aecqat 

her  three  aisters,  to  be  conndered  ine  tame  at  if 

omitted  from  her  will" 
Seld,  that  the  ontiaaion  of  theae  namea  did  not 

atrike  out  the  gift  of  the  capital  to  the  aarviving 

siateTy  who  took  c^aolutely, 
Deciaion  of  Pearaon,  J.  (52  L.  T.  Bep.  N.  8.  576) 

affirmed. 

This  was  an  appeal  from  a  decision  of  Pearson, 
J.  The  facts  (which  are  fully  stated  in  52 
L.  T.  Bep.  N.  S.  576}  were  shortly  as  follows: 
'Hannah  Stephenson,  of  Sidmonth,  in  tfie 
county  of  Deron,  by  her  will,  dated  the  20th 
July  1829.  gave  and  bequeathed  all  her  per- 
sonal estate  to  her  sisters,  Mary  Stephenson, 
Sarah  Stephenson,  and  Ann  Stephenson,  upon 
trust  to  invest  the,  same  as  therein  men- 
tioned, and  apply  the  interest  and  dividends 
of  such  investments  for  their  benefit  in  equal 
shares  during  their  joint  lives,  with  benefit  of 
survivorship,  and  from  and  immediately  after 
the  decease  of  the  survivor,  in  case  any  or  either 
of  the  testatrix's  nephews  —  Daniel  Weston 
Stephenson,  Robert  Owen  Stephenson,  and  niece, 
Hary  Ann  Stephenson — sfaoula  be  then  living,  she 
fOkve  and  bequpathedberpersonal  estate  to  Thomas 
House  Woodward  and  Kobert  John  Howard,  and 
Joseph  Howard,  upon  trust,  immediately  after 
the  death  of  the  surriTCV  of  her  said  sisters,  to 
transfer  the  principal  sums  invested  aa  aforesaid 
«ud  all  interest  which  should  accrue  from  the  day 
•of  the  death  <rf  the  snrriTor  of  her  said  sisters  to 
the  said  D.  W-  St^henson,  B.  O-  Stephenson,  and 
ISxr^  Ann  Stephenson  in  equal  shares  and  pro- 
portions, or  to  such  of  them  as  should  be  tnen 
living  at  their  several  and  respective  ages  of 
twenty-five  years,  and  if  but  one  of  them  should 
be  then  living  then  the  whole  of  such  priacix>al, 
stocks,  funds,  and  securities,  share,  and  interest 
to  be  payable  and  paid  to  such  one  his  or  her 
executors,  administrators,  and  assigns  absolutely. 
But  in  case  of  the  death  of  the  testatrix's  said 
nephews  and  niece  leaving  either  of  her  said 
sisters  surviving  or  under  the  age  or  respective 
ages  of  twenty-nve  years,  the  testatrix  gave  and 
beqneathed  all  the  said  principal  moneys,  and  all 
other  her  estate,  effects,  and  property  whatsoever 
unto  the  sDrrivor  of  her  said  sisters  absolntely ; 
and  the  testatrix  appointed  her  said  sisters,  Hary 
Stephenson,  Sarah  Stephenson,  and  Ann  Stephen- 
son, execntrinea  to  her  will. 

The  testatrix  made  three  holograph  codicils, 
-which  were  indorsed  upon  the  well,  tne  third  of 
which,  bearing  no  date,  was  as  follows : 

I  reqne«t  all  natUM  of  Thomas  Bouse  Woodwar^  John 
Joseph  and  Bobnrt  Howard,  &,a.,  Mary  Ann,  Daniel 
Weston,  and  Marj  Ann,  Bobert  Uwen  Stephenson,  and 
any  other  of  my  friends,  exoept  Mary  Stephenson,  Sarah 
Stephenson,  and  Ann  Step^eusm,  my  toree  dsters,  to 
beotnuddered  thesame  as  if  omitted  in  mj  will. 

The  testatrix  died  on  the  16tl2  Dec.  1837. 

In  1883  the  surviving  nephew,  B.  0.  Stephen- 
son, brought  this  action  against  the  testatrix's 
surviving  sister,  Ann  Stephenson,  alleging  that 
a  family  agreement  had  b^n  entered  into  in  1853 
that  both  income  and  capital  of  the  estate  should 
be  divided  in  accordance  with  the  will  and  first 
codicil,  and  claiming  that  it  should  be  carried 
into  effect. 

Pearson,  J.  held,  on  the  evidence,  that  such  an 
agreement  was  proved  as  to  the  income  during 
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the  lives  of  the  testatrix's  three  sisters,  but  there 
was  no  binding  agi-eement  as  to  the  capital,  and 
that  Ann  Stephenson,  the  surviving  sister  of  the 
testatrix,  took  it  absolutely. 

B.  O.  Stephenson  appealed. 

Cozena-Hardy  Q.C.  and  Upjohn  for  the  appel- 
lant. 

Higgina,  Q.C.  and  WhUaker  for  the  defendant. 

Cotton,  L.J.,  after  conndering  the  evidence, 
expressed  his  concurrence  with  the  conclusion  of 
Pearson,  J.,  that  an  agreement  had  been  come 
to  as  to  the  division  of  the  income  during  the 
life  of  the  parties,  but  tlui-t  the  agreement 
did  not  affect  the  ultimate  distribution  of 
the  capital,  and  continued : — Then  is  there  an 
intestacy  as  re^rds  the  corpus  after  the  life 
estates  of  the  sister  of  the  testatrix  P  I  am  of 
opinion  that  there  is  not  and  that  the  decision  of 
Pearson,  J.  was  right.  The  whole  of  the  gift  to 
the  nephews  and  niece  is  introduced  by  a  con- 
tingency, that  of  their  being  alive  at  the  death  of 
the  survivor  of  the  sisters.  Then  the  legacy  was 
liable  to  be  divested  in  the  event  of  the  death  of 
the  nephews  and  niece  before  attaining  the  we  of 
twenty-five  years ;  and  if  neither  of  the  nephews 
or  niece  attained  that  ^;e,  the  testatrix  gave  the 
m-operty  to  the  survivor  of  h«r  sisters  absolutely. 
Then  the  testotrix  makes  a  codicil  in  which  she 
strikes  out  the  names  of  her  nephews  and  niece. 
By  the  will  she  gave  the  whole  of  this  property  to 
the  survivor  of  her  sisters,  if  her  nephews  and 
niece  die  in  her  lifetime,  or  before  attaining  the 
age  of  twenty-five.  She  then  revokes  the  gift  so 
the  nephews  aud  niece,  and  makes  it  impossible 
for  them  to  enjoy  the  property,  and,  though  she 
does  not  do  so  in  an  artistic  manner,  yet  she  pre- 
vente  her  nephews  and  niece  enjoying  the  pro* 
perty,  and,  therefore,  expresses  an  intention  that 
the  survivor  of  her  sisters  should  enjoy  it. 

LiNDLET,  L.J.  expressed  the  same  view  with 
reference  to  the  alleged  agreement,  and  continued  i 
Then  is  there  an  intestacy  as  to  the  corpus  ?  The 
question  tarns  on  some  obscure  docaments,  but  I 
am  of  opinion  that  Pearson,  J.  took  the  right 
view.  Tne  gift  to  the  nephews  uid  niece  is  con* 
tingent  on  their  surviving  the  sisters  of  ths 
tMtatrix  and  attaining  the  age  of  twtmty-fiva 
years,  and  if  they  do  not  the  property  goes  to  the 
survivor  of  the  sisters.  Thai  the  namea  of  the 
nephews  and  niece  are  struck  oat  of  the  will 
altogether,  and  that  leaves  the  gift  to  the  surviv- 
ing sister  only.  It  is,  in  fact,  a  gift  to  the  sisters, 
subject  to  the  nephews  and  niece  surviving 
them  and  attaining  the  age  of  twenty-five  years* 
and  then  the  gift  to  the  latter  is  struck  oat. 

Lopes,  L.J.  concarred  with  reference  to  the 
alleged  arrangement,  and  continued : — ^Then  the 
corpus  is  given  to  the  survivor  of  the  sisters,  sub- 
jecc  to  a  contingent  gift  to  the  nephews  and  nice. 
Then  the  effect  of  the  third  codicil  is  to  strike 
out  the  contingent  gift  to  the  nephews  and  niece, 
and  then  what  remains  is  the  gift  of  the  corpus 
to  the  snrvivor  of  the  sisters. 

Solicitors  for  the  plaintiff,  Jfoon  and  GriUt«, 
agent  for  G.  T.  Truecott,  Exmouth. 

Solicitors  for  the  defendant,  W.  Easton,  tar 
E.  J.  Vine,  Exmouth. 
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Monday,  Jan.  17. 
(Before  Cotton,  Lindlet,  and  Lopes,  L.JJ.) 

Re  Peice.  (a) 

OUGnrAL  APrUCATION  TO  THE  LORDS  JUSTICE)) 

SITTISG  IS  LUNACT. 

J/maej/  —  8maU  property  —  Payment  of  debts  — 
Benefit  of  lunatic — CredUore — Lunacy  Regula- 
tion Act  1862  (25  ^  26  Vict.  c.  86),  a.  12— Lunacy 
Regnlatum  Act  Amendment  Act  1882  (45  ^  46 
Viet.  e.  82)  —  Criminal  Lunatice  Act  1884 
(47  A  48  Vict.  e.  64),  s.  10,  mb-eect.  3. 

Where  the  property  of  an  insane  person  is  of  smoZI 
amountanorderwijlnot  bemade for  its  application 
under  sect.  12  of  the  Lunacy  Regulation  Act  1862 
or  eeet.  10,  >u&-«ect.  3  of  the  Criminal  Lunatics 
1A84,  where  U  would  only  be  for  the  hen^  of 
erediton  and  not  for  the  benefit  of  f&a  luncUic 
kinue^. 

This  was  an  mpHcation  under  the  Lunacy  Regu- 
lation Act  18^  the  LnnaCT  Begulation  Amend- 
ment Act  1882,  and  the  UTiminal  Lnnatics  Act 
1884,  for  an  order  sanctioning  the  dispoeition  of 
the  property  of  a  Innatie  confiiied  in  Broadmoor 
Criminal  Lunatic  Asylnm,  where  he  had  been  for 
aboat  two  years.  . 

The  only  property  to  which  the  lunatic  was 
entitled  consisted  of  three  shares  in  the  National 
FroTincial  Bank  of  England,  worth  about  1501., 
and  also  a  reTersionary  interest  in  a  moiety  of 
eighteen  shares  in  the  same  bank,  expectant  on 
toe  death  of  his  mother  who  was  fifty-seven  years 
old.  The  Talae  of  these  shares  in  possession  was 
about  4501. 

The  lunatic's  interest  in  all  these  shares  was 
mortgaged  for  more  than  their  value  to  the 
National  Provincial  Bank,  and  the  Gloticester 
Bankii^  Company  had  a  further  chaige  on  them. 

The  National  Prorineial  Bank  had  called  for 
payment  of  the  amount  dae  to  them  by  the  Innatic, 
aon  the  Gloucester  Banking  Company  were  ^o 
peesing  for  paymei^  The  lunatic  was  use 
ndd>tM  to  othw  persons  in  Tarions  sums  to  a 
considerable  amount. 

A  petition  was  now  presented  by  the  mother 
and  brother  of  the  lunatic,  the  latter  being 
entitled  to  the  other  moiety  of  the  shares  of  which 
the  mother  was  tenant  for  life,  asking  that  the 
interest  of  the  Innatic  in  the  bank  shares  mig^t 
be  vested  in  them,  that  they  might  sell  the  same 
and  out  of  the  proceeds  thereof,  so  far  as  the 
name  would  go,  pay  what  was  due  from  the 
lunatic  to  the  Danksjnv  rato. 

The  mother  expressed  her  williiupiesB  to  pay 
the  other  debts  of  the  lunatic,  ana  make  some 
prorision  for  him  by  will  in  the  event  of  his  being 
discharged  from  the  asylnm. 

There  was  no  evidence  of  any  probability  of  the 
lonatio  ever  being  discharged. 

ifetAoZd  for  the  petitioner.  —  The  proposed 
UTuigement  must  be  for  the  benefit  of  the 
Innatic,  as  it  will  free  him  from  all  his  debts,  and 
if  he  is  discharged  he  will  be  free  to  commence 
hnsiness,  besides  which  his  mother  will  make 
some  provision  for  him  by  will.  Now  the 
creditors  have  power  to  make  him  a  bankrupt, 
and  seize  all  his  present  property.  The  case  is 
covered  by  LowtKer  v.  Beniinek  (31  L.  T.  Bep. 
IS.  8.719;  19  Eq.  166). 

Cotton,  L.J. — This  is  an  application  for  an 

(•)  BaportaA  br  V,  0,  BiM,  Eaq.,  Barriat»«t-I«v. 
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order  under  the  Criminal  Lnnatic  Act  1884,  the 
Lunacy  Regulation  Act  1862,  and  the  Tiunacy 
Regulation  Amendment  Act  1882,  under  which 
if  tne  property  of  the  lunatic  is  of  small  valiw 
we  have  power  to  make  an  order  without 
directing  any  inquiry  as  to  his  lunacy,  for  the 
purpose  of  rendering  it  available  for  his  main* 
teuance  or  benefit,  or  for  cnrrying  on  his  trade  or 
business.  Here  the  question  of  maintenance  is 
out  of  the  question  ;  therefore  all  we  have  to 
consider  is  whether  the  order  we  are  asked  to 
make  is  for  the  benefit  of  the  lunatic.  What  we 
are  asked  to  do  is  to  make  an  order  to  enable  his 
property,  with  the  assistance  of  hts  mother,  to  be 
applied  in  rayment  of  his  debts.  The  lunatic  is 
confined  in  Broadmoor  Criminal  Lunatic  Asylum. 
Is  it  for  his  benefit  to  take  and  apply  the  whole 
of  his  property  in  payment  of  his  debts  ?  Whilo 
he  is  confined  in  the  asylnm  it  is  of  no  use  what- 
ever; but  it  is  said  that  if  this  order  is  made, 
when  he  is  discharged  from  the  as/lum  his 
estate  will  be  discharged  from  liability,  and  he 
will  be  able  to  carry  on  business  free  from  debt. 
It  is  not  sufficient  to  say  there  is  a  probability  of 
his  recovery,  and  a  man  cannot  now  be  put  in 
prison  for  not  paying  his  debts.  That  is  not 
sufficient  to  justify  us  in  making  the  order.  If 
certain  things  happen,  it  may  be  for  his  benefit. 
It  is  said  that  his  mother  would  assist  him  in 
paying  his  debts,  and  that,  if  he  is  released,  she 
wul  make  provisbn  for  him  1^  wilL  But  there 
is  nothing  to  bind  the  mother.  There  might  be 
some  reason  for  mining  the  order  if  it  were 
shown  that  was  some  probability  that  he  woald 
be  released  within  a  reasonable  time,  and  if  his 
mother  agreed  to  settle  sometbing  on  him  in  the 
event  of  bis  being  discharged.  But  on  the  evi- 
dence before  us,  I  do  not  think  it  is  shown  that 
the  application  of  all  the  property  of  the  lunatic 
would  be  for  his  benefit.  The  case  of  Lowiher 
v.  Bentinck  {vhi  sup.)  was  referred  to,  but  that 
case  is  not  in  point.  There  the  question  was 
whether,  under  an  advancement  clause,  money 
could  be  applied  in  payment  of  the  debts  of  the 
person  who  was  the  beneficiary  under  that  clause. 
There  it  was  clearly  for  his  benefit ;  but  the  ques- 
tion was  wh^her  ft  was  a  bmefit  contemplated 
by  the  power,  and  Sir  O«orgo  Jessel,  M.R.  held 
that  it  was,  and  within  the  clause.  That  is  a 
very  different  case  to  the  present  case.  In  the 
present  state  of  things,  therefore,  the  application 
must  be  refused. 

LiNDLsr,  L.J.~-I  am  of  the  same  opinion.  I  do 
not  think  we  have  any  jurisdiction  to  make  the 
order.  The  power  to  make  such  an  order  is 
under  the  Criminal  Lunatics  Act  1881,  sect.  12. 
That  gives  us  power  to  make  such  an  order  as 
may  be  right  with  reapect  to  the  lunatic's  pro- 
perty, and  the  application  thereof  for  the  main- 
tenance or  benefit  of  him  or  his  family  or  for 
carrying  on  bis  trade  or  business.  The  present 
application  is^  not  for  an  allowance  for  his  main- 
tenance or  for  carrying  on  his  business,  but  it  is 
said  to  be  for  his  benefit.  What  is  he  to  get  P  I 
do  not  see  that  he  is  to  get  anything  by  it,  but 
the  cmditors  will  get  his  pn^rty  in  a  cheaper 
method  than  they  otherwise  can.  There  is  not 
the  slightest  evidence  that  he  will  ever  recover, 
and  I  think  the  application  must  under  the  cir- 
cumstances be  refused. 

LoFES,  LJ". — The  court  cannot  do  what  it  is 
now  asked  to  do  unless  it  is  satj^^^^^^^ 
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ftp|ilication  of  the  hiiiatio*R  property  is  for  the 
mamtenaDce  or  benefit  of  him  or  his  family,  or 
for  carryinff  on  his  trade  or  bnsinees.  It  is  not 
suggested  ti>at  what  is  now  asked  is  for  his  main- 
tenance or  for  carrying  on  his  trade  or  business.  It 
is  said  it  is  for  his  benefit.  There  is  however  on 
tBe  evidence  no  prospect  of  his  coming  out  of 
the  asylum,  or  any  prospect  of  other  property 
coming  to  him.  It  is  said  that  his  mother  will 
leave  him  some  property  by  her  will,  but  there  is 
nothing  to  bind  her  to  do  so.  I  am  of  opinion 
that  the  order  would  not  benefit  the  lunatic  in 
any  way,  but  would  only  be  for  the  benefit  of  his 
creditors. 

Cotton,  L.J. — I  think  I  ought  to  add  that  no 
order  ought  to  be  made  on  an  application  with 
reference  to  these  small  properties,  the  only  effect 
of  which  would  be  that  the  creditors  of  the 
lunatic  would  beueflt  and  not  the  lunatic  himself. 

LiNDLET  and  Lofes,  L.JJ.  concurred. 

Solicitors :  X  and  C.  Bobinson  and  WiUeim, 
agents  for  Mirrett  and  Peddodu,  Boss,  Hereford- 


Monday,  Nov.  1, 1886. 
(Before  Lord  Eshxb,  M.B..  Lutblbt  and  Lofss, 
LJJ.) 

Beo.  on  the  prosecution  of  Thb  Corpobatios'  of 
CaoTDON  V.  The  Ckotdok  asd  Nobwood  Tram- 
WATS  CoMPAiiy.(o) 

APPEAL  FBOV    THE    qUEEH'S    BENCU  DIVISION! 
(CBOWN  «H>b). 

Tramwaya  Act  1870  (33  *  34  Viet.  c.  78),  a.  33— 
Difference  hetween  local  authority  and  tramway 
company  aa  to  paving — Application  for  man- 
damua  to  company — Reagonableneu  of  local 
atUkority — Reference  to  Board  of  Trade. 

Sy  aeet.  33  of  the  Tramwaya  Ad  1870,  "If  any 
difference  ariaea  betiveen  the  promotera  or  leaaeea 
on  tiie  one  hand  ami  any  local  authority  ,  .  . 
on  the  other  hand,  vnth  retj^ect  to  any  interference 
or  control  entreMed,  <rr  elaamed  to  he  exercised  by 
them  .  .  .  in  relation  to  any  tramway  or  work, 
.  .  .  or  mpeet  to  the  propriety  of  or  mode 
tf  execution  of  any  vsork  relaiing  to  any  tram- 
way .  .  .  or  on  the  queaOon  whether  aivy  leork 
ie  euch  aa  oaght  reaaonahly  to  aatiafy  the  local 
authority,"  the  difference  aluill,  on  the  appli- 
caiion  of  either  party,  be  referred  to  a  person 
nominated  by  the  Board  of  Trade.  By  the  apeeial 
Act  of  a  tramways  company,  U  was  provided 
thai  where  their  line  paaaed  along  any  street,  the 
space  between  and  heyond  the  rails  should  be 

Saved  bi/  the  company  to  the  aatiafaetion  of  the 
\cal  avihorily  with  wood  or  other  paving,  to  be 
approved  of  bif  tlte  local  attthorOy,  and  ahould 
at  all  times  he  kept  in  good  repair  by  the  com- 
pany/. The  comp>any  €ucordingty  laid  down  a 
pamng  material  in  the  firtt  inatanee  vihieh  was 
approved  by  the  local  authorihf;  but  they  atibae- 
tjwntly  auoatUnted  a  paving  to  which  the  local 
authority  objected.  The  local  authori^  haoing 
applied  for  a  memdamue  commanding  the  com- 
pany to  taJee  up  the  paving  objet^ed  to  : 
Sold  (affirming  the  judgment  of  Lord  Coleridge, 
C,J.  and  Fry,  LJ^,  that  a  mandamue  ought  not 
to  be  granted,  aa  a  difference  had  arieen  wUhin 
aeet,  ^  of  the  Tramways  AH  1870,  and,  there- 
la)  Beportod  by  A.  H.  Bittuktox,  Esq.,  BuTlster«t-Lftw. 
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fore,  the  remedy  of  the  local  authority  waa  to 
apply  to  the  Board  t^f  Trade  to  nominate  a 
r^eree. 

This  was  an  appeal  from  an  wder  of  the  QaeoD'a 
Bench  Division  discharging  a  rule  for  a  man- 
damus. 

The  Croydon  and  Norwood  Tramwaya  Company 
laid  some  portion  of  their  lines  with  macadam, 
with  the  approval  of  the  corporation  of  Croydon. 
Finding,  as  they  alleged,  that  this  was  dangerous, 
they  applied  to  the  corporation  for  permission  to 
substitute  granite  setts,  which  was  refused.  The 
company  nevertheless  substituted  the  granite 
setts. 

By  sect.  41  of  the  Cn^on  and  Norwood  Tram- 
ways Act  1883, 

For  the  proteotion  of  the  mayor,  aldennni,  and 
bnrgesBei  oi  the  borOTi8:li  of  Croydon  (.hereinafter  oaUed 
"The  CoTporation "),  the  followiiig  provuioiu  shall 
have  effeot,  and  bo  at>plioable  in  the  case  of  erer^  tram- 
way by  this  Act  aathonsed,  bo  far  as  the  same  ii  to  be 
laid  upon,  aloag,  or  aorow  any  pnblio  steeet  cx  road 
within  the  borongh,  that  is  to  aav, 

2.  The  whole  space  between  the  rails  and  for  a  dis- 
tanoe  of  eighteen  inohea  beyond  eaoh  external  rail,  and 
the  whole  Bpaoa  between  the  two  lines  where  the  tram- 
way is  donlue,  shall  be  paved  by  the  company  to  th» 
satisfaotion  of  the  ooanoU  with  wood  or  other  paving, 
to  be  amroved  ai  by  the  cinmoil,  and  shall  at  aU  times 
be  kept  m  good  repair  by- the  eonq)atty. 

By  sect.  33  of  the  Tramways  Act  1870  (whidi 
is  incorjMrated  with  the  Cro^rt^on  and  Norwood 
Tramwavs  Act,  so  far  as  its  provisions  are 
applicable  to  and  not  varied  or  excepted  by  or 
inconsistent  with  the  provisions  of  that  Act), 

If  any  difFereaoe  arises  between  the  nromoten  or 
lessees  on  the  one  hand  and  an7  looal  anthori^  ,  .  . 
on  tiie  other  lund,  with  rospeot  to  any  Interfraenoe  or 
oontrol  exercised,  or  claimed  to  be  exerolsed  by  them. 
...  in  relation  to  any  tramway  or  work  .  .  .  w 
wiUi  respect  to  the  propriety  of  or  mode  of  ezeontion  ot 
Koj  work  relating  to  anr  tnunw^  .  .  .  or  mi  the 
qoestiou  whether  any  work  is  snoh  as  oo^t  reaaonaUr 
to  satisfy  the  local  aothwity  ...  or  with  re^wct  m 
any  other  SQbject  or  thing  regnlated  by  or  oompriaed 
in  this  Act,  the  matter  in  difference  shall  (nnleaa 
otherwise  Rpecdally  provided  by  this  Act)  be  astued  l^* 
an  engineer  or  other  fit  person  nominated  aa  referee  by 
the  Board  of  Trade,  on  the  an;iUcation  ot  either  par^. 

A  rule  for  a  mandamua,  commanding  the  com- 
pany to  take  up  the  granite  setts,  and  to  relaT 
the  portions  oE  the  road  in  question  wiu 
macadam  or  other  paving  to  be  approved  the 
corporation,  was  aiscfauvod  by  the  Divisional 
Court  (Lord  Coleridge,  C.J..  and  Fry,  L.J.). 

From  this  decision  the  corporation  appealed. 

Sir  Richard  Webster  (A.-G.),  Murphy,  Q.C.,  and 
R.  Q.  Qlenn  for  the  corporation. — -No  difference 
has  arisen  here  within  sect.  33  of  the  Tramways 
Act  1870.  If  a  question  had  arisen  as  to  whether 
the  granite  had  been  properly  put  down  that 
would  have  been  a  difference  within  the  mean- 
ing  of  the  section.  But  bvthe  Croydon  and 
Norwood  Tramways  Act  1^,  the  corporation 
had  power  to  order  what  material  shall  be  put 
down;  and  the  company  cannot  bring  themse^^ 
within  sect.  33  by  putting  down  the  wrong 
material.  There  is  an  absolute  discretion  givm 
to  the  corporation  by  the  company's  private  Act. 
The  effect  of  the  decision  in  the  court  below 
would  be  to  transfer  that  discretion  from  the 
corporation  to  the  Board  of  Trade. 

Sir  Sorace  Davey,  Q.C.  (with  him  Pem&roifl 
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— This  case  is  clearly  within  sect.  33  of  the 
Inmwmja  Act  1870.  A  difference  has  arisen 
between  the  company  and  the  corporation  either 
with  respect  to  control  exercised  by  the  corpo- 
ration in  relation  to  the  tramway  or  with  respect 
to  the  propriety  of  work  relating  to  the  tramway, 
or  on  the  qnestion  whether  the  work  is  such  as 
ou^t  reasonably  to  satisfy  the  local  authority. 
This  ia  really  a  question  whether  the  tramway 
has  or  baa  not  been  kept  in  good  repair  by  the 
company. 

IJord  EsHEB,  M.B. — As  to  the  Brst  point  which 
waw  argned,  I  think  it  is  right  to  say  that  I 
cannot  a«ree  that  the  corporation  of  Croydon 
have  snpertnliouBly  declined  to  apply  their  minds 
to  this  question.  The  letter  of  tne  town  clerk, 
whiich  DM  been  read,  says  that  they  have  con- 
udered  the  matter,  and  thera  is  no  evidence  that 
they  have  not.  I  should  have  been  sorry  to  have 
had  to  decide  this  case  on  that  ground.  Bat  on 
the  second  point  which  has  been  taken  I  entertain 
a  very  strong  opinion.  Hie  Divisional  Coart 
^lon^t  that  there  was  evidence  that  the 
decision  of  the  corporation  was  not  a  reasonable 
one.  The  question  will  be  whether,  where  there 
is  K  point  to  be  considered,  the  proper  tribunal  to 
determine  that  point  Ut,  not  the  Divisional  Court 
acting  by  mandamus,  but  the  Board  of  Trade. 
That  depends  upon  sect.  33  of  the  general  Act 
and  sect.  41  of  the  special  Act,  which  must  be 
read  together.  Then,  is  it  inconsistent  with  the 
terms  of  the  special  Act  that  the  question 
wliether  the  corporation  has  acted  reasom^y  or 
not  ahonld  be  referred  to  the  Board  of  Trade  P  I 
cannot  see  myself  that,  however  absolute  an 
aaihOTity  may  be  given,  it  is  inamsistent  to  say 
that  if  the  persons  who  are  to  exercise  that 
authority  have  acted  unreasonably  there  shall  be 
an  appeal  to  another  tribunal.  It  ia  to  be  an 
abeolate  authority  subject  to  the  reasonable 
ezeraiBe  of  it.  Sect.  33  uiplies  to  all  local  autho- 
rities ;  and  considering  how  many  of  them  there 
are,  one  would  expect  Parliament  to  put  emne 
4jieck  upon  them.  This  is  just  the  sort  of  super- 
visioti  under  which  local  antooritiea  are  frequently 
put.  To  give  or  to  refuse  assent  to  acts  is  an 
exercise  of  control,  and,  therefore,  is  within 
sect.  33.  By  sect.  33,  where  control  has  been 
aenased,  it  must  be  seen,  when  either  party 
desire  it*  whether  tiiat  control  has  been  exercised 
reasonably  or  not.  Therefor^  this  appeal  must 
bedtsmined. 

Lnn>LBT,  L.  J. — I  am  of  opinion  that  a  difference 
has  arisen  between  the  company  and  the  corpo- 
ration in  this  case  within  sect.  33  of  the  Tramways 
Act  1870.  It  ia  impossible  to  say  that  the  corpo- 
ntion  had  no  control  over  the  material  to  be 
naed  for  the  pnrposa  of  preparing  the  streets  fbr 
this  tramw^.  Tbefy  had  a  right  to  disapprove 
ot  ai^  ntatenal  sugsested  by  the  eomptuiy.  If  I 
hare  the  right  to  disapprove  of  a  man  doing  a 
thh^^,  I  control  him  in  relation  to  it.  It  follows 
that  the  Divisional  Court  were  rwht  in  holding 
that  this  case  oomes  within  sect.  88. 

Lopes,  L.J. — I  am  clearly  of  opinion  that  this 
case  is  witlun  sect.  33  of  the  Tramways  Act  1870 
I  think  that  this  ia  a  difference  which  has  arisen, 
within  that  section,  and  particularly  within  the 
words,  "  OT  on  the  question  whether  any  work  is 
such  aa  ought  reasonably  to  satisfy  the  local 
anthorij^."    I  think  that  thme  words  were  in* 


sorted  to  meet  exactly  such  a  case  as  this,  Aud  to' 
prevent  the  possibility  of  any  tyrannical  exercise 
of  their  power  by  the  local  anthority.  On  that 
ground  I  am  of  opinion  that  this  appeal  most  be 


dismissed. 


Appeal  dumtwed. 


Solicitor  for  the  corporation,  Qeorge  Tilling. 
Solicitors    for    the    company,   8wU<m  and 
OmMamMif. 

Monday^  Km.  15.  1886. 
<Boforo  Lord  Esheb.  M.B.,  Lqidlet  and  Lofes, 
LJJ.) 

B»  Gestese  asd  Sox ;  Ex  parts  Eiabslbt  av d 

Co.  (a) 

APPEAL  PEOV  THE  qUEBS'S  BENCH  DIVISION.  UT 
BAKKSUFTCT. 

Sankruptey — Procedure — Con^osUion  or  tehemt 
after  adjudusaiion^-i6  ^  47  Vict,  c  52,  t.  18. 
suh'tacU.  1,  2,  4;  «.  23,  auh'teU.  1. 

A  special  rwolufton*  of  creditors,  after  an  od/itdi- 
aUion  banJerupUVi  to  enierlain  a  propotalfcr 
a  tomposititm  or  fitr  a,  tefteme  a/rrangemeni 
reqwirea  to  be  eonjinned  by  a  retwUion  paieed  al 
aevbeequent  meeting  tff  the  creditor*,  t»  0»e  earns 
woo  as  a  Wee  rwotutton  paeeed  b^ore  aJjfndi' 
caiwn  doM. 

This  vbs  an  appeal  by  dissentient  creditors  from 
an  order  made  1^  the  registrar  approving  of  a 
composition. 
Samson  Genese  was  adjudicated  a  bankrupt  on 

the  1st  Oct.  1885. 

By  a  special  resolution  the  creditors,  on  the  19th 
Mar  1886,  resolved  to  accept  a  composition  of  3f. 
in  the  pound.  This  resolotion  was  confirmed  at  a 
Bobsequent  meeting  of  creditors  on  the  14th  July 
1886. 

By  the  Bankruptcy  Act  1883,  s.  18 : 

n.)  The  ot«ditoTa  m»j  at  the  firai  meetinff,  or  any 
Etdjonmment  thereof,  by  apeoial  resolution,  resolve  to 
entertain  aproptMal  fwa  oompositaon  in  uuB&otioB  <^ 
the  d^ts  doe  to  them  from  the  debtor,  or  a  proposal 
toe  a  saheina  of  amagement  of  the  debtor's  affaiza. 
{2.)  The  oomposition  or  eohenoe  shall  not  be  binding  on 
the  ozeditots  noleu  it  is  oonfirmed  by  a  reaolntion 
passed  (by  a  majority  in  number  representing  three- 
lonrihs  in  nine  of  M  the  creditors  who  have  proved) 
atambseqneDtmeetinfrof  the  oreditors,  aadie  approved 
by  the  court.  (4.)  The  debtor  or  the  official  reoeiTer 
may,  after  the  oompositum  or  eoheme  is  aooepted  by  the 
orediiois,  i^plj  to  the  oonzt  to  ^prave  it. 

By  sect.  23 : 

Where  a  debtor  is  sdjndxed  bankmpt  the  ereditora 
may,  if  they  think  fit,  at  any  time  after  the  adjndioatiiRi, 
by  special  resolntion,  resolve  to  entertain  a  proposal 
for  a  oompocition  in  aatisfaotion  of  the  debta  doe  to 
them  under  the  bankraptoy,  or  for  a  sohene  of  arrange- 
meat  of  the  bankmpt'i  affairs ;  and  thereupon  the  same 
prooeedinga  shall  M  taken,  and  the  same  oonsaqnenoM 
shall  ensue  as  in  the  case  of  a  oompositiou  or  sohema 
accepted  before  adjudieation. 

Jf.  Muir  Madcmsie  for  the  appellants. — One 
of  the  grounds  upon  which  the  registrar  ought 
not  to  have  approved  of  this  composition  is  that 
the  resolution  confirming  it  was  not  passed  by  a 
majority  in  number  representing  three-fourths  in 
value  ot  all  the  creditors  who  had  proved. 

Herbert  Reed  for  the  bankrupt. — Even  if  the 
evidence  showed  that  the  resolution  confirming 
the  composition  was  not  passed  by  the  statutory 
majority,  the  validity  of  the  composition  wfmid 
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not  be  affected,  as  in  this  c&ae  no  such  resolntion 
was  necessary.  This  is  the  case  of  a  composition 
agreed  to  aner  adjudication  nnder  sect.  23,  and 
no  confirmatory  meeting  was  necessary  at  all. 
The  confirmatory  meeting  is  only  necessary  in 
the  case  of  a  composition  agreed  to  at  a  first 
meeting  of  creditors.  By  snb-aect.  4,  of  sect.  18, 
after  the  compoeition  is  accepted  by  the  creditors 
an  application  may  be  made  to  the  court  to 
approve  it.  By  sect.  23,  the  creditors  may,  after 
the  adjudication,  resolve  to  entertain  a  proposal 
for  a  composition ;  and  thereupon  the  same  pro* 
ceedings  shall  be  taken  as  in  the  case  of  a 
composition  accepted  before  adjudication.  It 
follows  that,  if  the  word  "accepted"  has  the 
same  meaning  in  both  sections,  all  that  has  to 
be  done  after  passing  a  resolution  for  a  com- 
position after  adjudication  is  to  obtain  the 
approval  of.  the  court.  There  is  a  reason  why 
the  distinction  should  have  been  made.  At  a 
first  meeting  of  creditors  before  adjudication  the 
creditors  would  know  nothing  beforehand  about 
the  terms  of  any  composition  or  scheme  which  it 
was  intended  to  propose ;  whereas,  in  the  case  of 
a  composition  nnder  sect.  23  after  adjudication, 
the  imnted  notice  of  the  meeting,  which  is  sent 
to  every  creditor,  would  contain  the  terms 
of  the  pro|>osed  scheme.  [Lindlet,  L.J. — ^Your 
argument  is  not  borne  out  by  the  Bankruptcy 
Rules  1883,  where  rules  158  to  167  are  headed, 
"  Composition  or  Scheme  under  Sections  18  or 
23."] 

jifuir  Maekenxie  in  reply. 

Lord  EsHES,  U.B.  (after  holding  tfaftt,  upon 
the  evidence,  the  statutory  majority  of  creditors 
voted  for  the  resolution  confirming  the  compo- 
sition, continued :) — It  was  argn«l  that  this 
being  a  scheme  under  sect.  23,  and  not  nnder 
sect.  18,  no  confirmatory  meeting  was  necessary. 
Looking  at  sect.  18  and  then  at  sect.  23,  and 
looking  at  the  Bankraptc}'  Rules  1883,  and  the 
headings  to  them,  I  myself  have  no  doubt 
whatever  that  a  second  meeting  to  confirm  the 
original  resolution  is  just  as  necessary  in  the 
ease  of  a  composition  after  adjudication,  under 
sect.  23,  as  it  is  in  the  case  of  a  composition 
before  adjudioation,  under  sect.  18.  It  seems  to 
me  to  be  clear  that  the  words  "  entertain "  and 
"  accepted  "  are  used  as  synonymous  terms,  bat 
a  thing  which  has  already  been  accepted  can  be 
confirmed.  The  resolution  is  to  be  entertained 
and  accepted  at  the  first  meeting,  and  confirmed 
at  the  seccmd.  Looking  the  language  of 
sect.  23,  I  have  no  doubt  that  that  applies  to  a 
composition  after  adjudication  under  that  section. 
It  is  not  quite  necessary  to  decide  th^  in  this 
case,  because  we  are  of  opinion  that  the  statutory 
majority  of  creditors  voted  for  the  composition 
at  the  second  meeting.  [His  Lordship  then 
dealt  with  the  facts  of  the  case,  and  came  to 
the  conclusion  that  the  composition  was  not  for 
the  benefit  of  the  creditors,  and  ought  not  to  be 
approved.] 

LlNDLEY,  L.J. — With  r^rd  to  the  very  in- 
genious argument  that,  under  sect.  23,  it  is  not 
necessary  that  the  composition  should  be  con- 
finned  at  a  second  meeting  of  creditors,  I  cannot 
agree  with  it.  The  argument  turns  on  the 
meaning  of  the  word  "accepted"  in  sect.  23. 
It  appears  to  me  that  "accepted"  there  means 
approved  at  the  first  meeting  of  creditors.  The 


point  does  not  actually  arise  in  this  case,  but 
Laving  been  ti^en,  and  being  an  important  point 
of  bankruptcy  practice,  I  hare  given  my  opinion 
upon  it.  [His  Lordship  proceeded  to  say  that, 
upon  the  facts  of  the  case,  the  compontion  ought 
nob  to  be  approved.] 
Lo™,  L  J.  concurred. 

Solicitor  (or  appellants,  B.  Bapkael. 
Solicitors  for  buikmpt,  W.  Bagot  Sarte  and 
Co. 
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CHANCERY  DIVISION. 
Twaday,  fefc.  I. 
(Before  Chittt,  J.) 
Be  CuRRir :  Gibson  c.  Wat  (No.  2).  (a) 

Married  woman — Separate  eatate — Beatraini  on 
anticipation — Bemoval  by  court — Settlevient — 
Conveyancing  and  Law  of  Property  Att  1881 
(44  ^45  Fic(.c.  41), «.  39. 

A  te$tator,  by  hia  will,  dated  in  1883,  gave  hit  ren- 
duary  real  and  per$onal  eattUe  to  hit  two 
daughlera,  who  were  married  women,  a»  ienanU 
in  common  for  thair  aeparate  mm  wiihoui  power 
of  anticipation.  The  tettator^B  daughtera  had 
both  emtmted  MftZsmm^s  on  their  rajMctwe  nutr- 
riagee,  and  the  cotrt  htul  held  Aot  their  ahare* 
in  the  teetator'e  reeiduary  ettate  were  not  hound 
hy  eovenante  in-  their  aettlemente  to  settle  after- 
acquired  property :  (Be  Currey ;  Gibson  v.  Way 
(No.  1),  54  L.  T.  Bep.  N.8.  665;  32  Ch.  Div. 
361.) 

The  tettaior't  real  estate  eoneisted  mainly  of  tmaU 
house  property,  of  which  it  was  desirable  to  grant 
leaaea  to  the  ienanta,  but  which  the  iesUitor^t 
daughters,  being  restrained  from  antieipaiion, 
hadno  power  to  do.  For  this  and  other  reasoTie 
an  application  was  made  to  the  court  under 
sect.  39  of  the  Conveyancing  Act  1881  to  renu>ve 
the  restraint  on  antieipation,  and  to  aancOon  a 
scheme  for  a  partition  and  settlement  of  the 
property. 

Seld,  that  the  proposed  scheme  was,  having  regard 
to  the  na<t«iB  <tf  the  property,  the  di^cuUy  ^ 
dealing  with  it,  and  ike  nature  of  the  proposed 
disposition,  for  the  benefit  of  the  marriedwomeng 
ana  thai  the  tqtplieation  ought  to  be  granted. 

Semble,  thai  where  property  is  limited  to  a  married 
woman  for  her  separate  use,  without  power  of 
anticipation,  she  is  able  to  dispose  ((f  Hoy  wiU, 

Da.  Geohgs  Cukhbt,  by  his  will,  dated  the  14th 
Sept.  1883,  after  bequeathing  some  pecuniary 
le^cies,  gave  all  tbe  residue  of  his  rod  and 
personal  estate  to  his  daughters,  Frances 
Georgina  Gibson,  the  wife  of  Thomas  William 
Gibson,  and  Emma  Augusta  Way,  the  wife  of 
William  Robert  Wav,  in  equal  shares  as  tenants 
in  common,  and  declared  that  all  sums  of  money 
or  property  which  he  had  given  or  agreed  to  give 
them  on  their  marriage  should,  in  default  of 
direction  under  his  hand  to  the  contrary,  be  taken 
at  the  market  valne  at  the  time  of  tbe  division  of 
his  estate  in  or  towards  satis&ction  of  the  share 
of  each  such  daughter  in  his  residuary  estate,  and 
should  be  brought  into  hotchpot  accordingly ;  and 

(a)  Bsported  bj  A.  COrwjtSKS  Bat,  Sm^  BtnioMMl-IjSir. 
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the  testator  declared  that  every  gift  made  by  his 
will  to  or  for  the  benefit  of  either  of  his 
danffhters  should  be  for  her  separate  nse,  inde- 
pendently of  any  husband  and  without  power  of 
anticipation. 

Tim  testator  died  on  the  30th  April  1885.  and 
left  at  hifl  decease  freehold  and  leasehold  property 
at  Hampstead,  Camden  Town,  and  Kennington, 
of  the  aggregate  rental  of  about  2670Z.  per  annum, 
and  personal  estate  of  considerable  rame. 

On  the  marria^  of  Emma  Auffusta  Way  (then 
Carrey)  with  William  Robert  Way,  in  the  year 
1876,  the  testator  had  given  to  her  certain  de- 
bentures of  a  company  which  were  vested  in  the 
trustees  of  her  marriage  settlement,  dated  the 
4tlL  Sept.  1876.  Subsequently,  in  the  year  1878, 
part  of  sDch  debentures  were  sold,  and  the  pro- 
ceeds were  invested  in  the  purchase  of  certain 
preference  shares  of  the  same  company. 

On  the  marriage  of  Frances  Geor^ina  Gibson 
(then  Cnrrey)  witn  Thomas  William  Gibson,  in  the 
year  1882,  the  testator  had  given  to  her  a  deben- 
tore  and  certain  preferraice  shares  cf  the  same 
company,  and  certain  consolidated  euarauteed 
stock  and  consolidated  preference  stock  of  a  rail- 
wtiy  companv,which8ecnritie8  were  vested  in  the 
tmstees  of  ner  marriage  settlement,  dated  the 
I2th  June  1882. 

Each  of  such  marriage  settlements  contained 
an  agreement  for  the  settlement  of  after-aequired 
property  of  the  wife ;  but  by  reason  of  the  restraint 
cmanticipation  annexed  to  the  bequest  of  the  shares 
of  the  testator's  reeidufury  realand  personal  estate 
the  shares  therein  of  his  two  daughters  were  not 
bound  by  such  agreement:  (See  Re  Cnrrey; 
Gibaon  v.  Way  (No.  1),  54  L.  T.  Rep.  N.  S.  666; 
32  Ch.  Div.  661.) 

After  payment  of  the  debts  and  funeral  and 
tntamentary  expenses  of  the  testator  his  re- 
sidaary  personal  estate  was  ascertained  by  the 
executors. 

It  was  desired  by  the  testator's  daughters  that 
there  should  be  a  partition  of  the  resiauary  real 
and  personal  estate  given  to  them  by  the 
w^ll,  and  for  that  pnrpoee  the  executors  employed 
a  surveyor  to  report  upon  and  value  the  separate 
portions  of  the  real  estate,  and  to  divide  the 
same  so  far  as  practicable  into  two  equal  nhares. 

For  the  purpose  of  the  division  of  the  residuary 
personal  estate  of  the  testator,  the  executors 
directed  a  firm  of  stock  and  share  brokers  to  set 
a  value,  as  on  the  30th  April  1886,  on,  Srst. 
the  residuary  personal  estate  of  the  testator ; 
secondly,  the  property  given  to  Emma  Augusta 
by  the  testator,  andsettled  on  her  marriage ; 
and  thirdly,  the  property  given  to  Frances 
Georgina  Gibson  by  the  testator,  and  settled  on 
her  marriage. 

A  scheme  of  arrangement,  dated  the  26th  July 
1886,  was  then  duly  executed,  and  it  was  considered 
that  it  would  be  for  the  interest  of  both  the  tes- 
tator's daughters  that  the  same  should  be  sanc- 
tioned and  carried  into  effect. 

The  greater  part  of  the  freehold  and  leasehold 
property  referred  to  in  the  scheme  of  arroiiKe- 
ment  consisted  of  smalt  houses,  which  were  let 
for  short  terms  or  periods,  and  the  changes  of 
tenants  were  very  frequent.  It  was  essential  for 
the  management  of  such  property  that  there 
should  always  be  someone  woo  could  accept 
surrenders  and  grant  leases,  but  the  restraint  on 
uiticipation  annexed  by  the  will  of  the  testator  to 


his  daughter's  shares  of  his  residuary  estate  dis- 
abled them  from  dealing  with  the  property,  and  by 
reason  thereof  there  were  several  tenants  who  had 
entered  into  possession  of  portions  of  the  pro- 
perty since  the  death  of  the  testator  who  were  - 
anxious  to  obtain  leases  or  agreements  for  their 
respective  holdings. 

There  were  children  of  the  marriages  of  both 
the  testator's  daughters. 

An  originating  summons  was  taken  out,  on 
behalf  of  the  testator's  two  daughters,  by  Charles 
Herbert  Currey  as  their  next  friend  a^amst  their 
respective  huBoands,  asking  for  a  declaration  that 
it  would  be  for  the  plaintiffs'  benefit,  and  all 
persons  claiming  through  or  under  them  re- 
spectively, tn  confirm  and  carry  into  effect  the 
terms  of  the  scheme  of  agreement  for  the  determi- 
nation of  their  shares  in  the  residuary  real  and 
personal  estate  of  the  testator,  and  for  settling 
the  same  in  trust  for  them  respectively,  and  their 
respective  surviving  husbands  and  children  and 
testamentary  appointees,  and  to  bind  the  intwrats 
of  the  plaintiffs  accordingly,  notwithstanding  the 
restraints  on  anticimtion  attached  to  their  re- 
spective  interests.  The  summons  also  asked  fb^.' 
the  administration  of  the  real  and  personal  estate 
of  the  testator  so  far  as  mif^fat  be  necessary  for 
the  purposes  of  this  application. 

The  summons  was  adjourned  into  court,  and 
now  came  on  to  be  heard. 

Spencer  BtUlar  for  the  plaintiffs. — Under  the 
39th  section  of  the  Conveyancing  Act  1*""" 
the  court  has  power  to  declare  that  it  woul 
for  the  plaintiffs'  benefit,  notwithstanding 
restraint  on  anticipation,  that  they  shouli 
allowed  to  execute  settlements  of  their  pro] 

in  pursuance  of  a  scheme  which  they  have  ag^  

to.  Their  object  is  to  partition  the  land,-^nd, 
having  partitioned,  to  settle  the  divided  b\ 
upon  trust  for  themselves  for  life  for 
separate  use,  without  power  of  anticipa^ 
then,  if  they  shall  appoint  by  will,  to  the 
huslMUids  for  an  interest  not  exceeding  a  U 
interest ;  then  to  their  children,  and  in  deft|k]t 
to  their  testamentar}'  appointees.  It  is  clwly 
for  their  benefit  that  they  should  be  allowed  to 
make  such  settlements,  inasmuch  as  the  property, 
which  is  of  considerable  value,  consists  of  smul 
houses,  the  tenants  of  which  are  always  changing. 
As  matters  stand,  the  plaintiffs  are  unable  to 
grant  leases  or  to  accept  surrenders,  or  to  sell  or 
to  improve  the  property  or  repair  it,  or  do  any- 
thing which  it  is  to  the  interest  of  the  property 
should  be  done.  In  Taylor  v.  Meada  (34  L.  J. 
N.  S.  203,  Ch.)  the  point  was  raised,  but  here 
there  is  a  restraint  on  anticipation.  [Chittt,  J. — 
Taylor  v.  Meads  decided  clearly  that  the  separate 
use  could  be  aiumed  to  the  fee  simple.  From  that 
it  follows  that  the  restraiot  on  anticipation  can 
be  annexed.]  There  is  another  case,  oiBaggeU  v. 
MetUB  (3  L.  T.  Rep.  0.  S.  122 ;  1  Coll.  138 ;  7  L.  T. 
Rep.  O.  S.  41;  1  Ph.  627).  [Chittt,  J.— That 
was  b^re  Taylor  v.  Meada  was  decided.  Bag^ett 
V.  Mewt  was  disapproved  of  by  Lord  Romilly 

(a)  Sect.  89  of  the  Conver&noiiig  and  Iaw  of  Propertj 
Act  1881  proTides  that :  "  Notwithstondinfr  tiwt  a 
married  woman  ia  restrained  from  antioipatioii,  the 
court  may,  if  it  thinks  fit,  where  it  appears  to  the  ooart 
to  be  for  her  benefit,  by  judgment  or  order,  with  her 
oonaent,  bind  her  intwest  in  ai^  property.  This  seotion 
applies  only  to  jnd^ents  or  orders  made  idlter  the  oom- 
menoemsnt  of  tliia  Aot." 
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Lord  Weatbnry  followed  it.  It  is  quite  plain  that 
this  is  a  good  limitation  to  the  separate  nse  of  the 
married  women,  and  it  is  quite  plain  that  the 
restraint  on  anticipation  is  good.  The  property 
18  held  in  fee  simple,  and  I  can  relieve  them  if  it 
is  fur  their  benefit.]  Ho  far  as  regards  the  pro- 
posed partition  of  the  estate,  precaution  has  been 
taken  to  make  it  even.  The  nature  of  the  pro- 
perty is  the  real  reauon  why  it  will  be  more  con- 
venient that  it  should  be  separatelr  held.  If  the 
plaintiffs  are  allowed,  to  settle  the  property  so 
that,  instead  of  taking  the  fee  simple  witnout 
power  of  anticipation,  tb^  will  have  life  interests 
separately,  without  power  of  anticipation,  they 
vul  be  able  to  do  everything  that  a  tenant  under 
the  Settled  Land  Act  1882  is  authorised  to  do. 
'They  will  be  able  to  nell  the  land.  A  sale  now 
would  be-ineipedient,  but  a  change  might  render 
it  expedient  for  the  interest  of  themselves  and 
their  families  that  they  should  effect  a  sale. 
Unless  the  plaintiffs  are  allowed  to  make  settle- 
ments of  their  property,  the  land  must  go  to 
their  heirs-at-law.  They  have  children.  [Chitty, 
J. — It  does  not  follow  that  they  could  not  make 
a  wHl.  If  there  is  restraint  on  anticipation,  it 
aeems  to  me  that  it  would  be  no  anticipation  for 
A  married  woman  to  give  away  the  property  after 
her  death.  I  am  not  deciding  lliat  point,  bnt  it 
has  never  been  held  that  a  restraint  on  anticipa- 
tion prevented  a  married  woman  from  making  a 
will.J  I  think  that  has  fallen  from  the  coart 
before,  that  it  woald  not  prevent  them ;  bnt  I  am 
not  aware  that  there  is  any  case  that  has  decided 
that  a  married  woman  can  make  a  will  to  dispose 
•of  her  property  when  she  is  restrained  from 
anticipation.  If  the  property  be  settled,  and  the 
property  be  sold,  the  enjoyment  of  the  property 
or  its  value  is  secured.  [Chitty,  J. — ^The  settle- 
ments that  they  propose  to  make  are  reasonable 
ones ;  bnt  I  have  to  see  whether  it  is  for  the 

f>laintiff8'  benefit.]  There  is  nobody  to  grant 
eases,  and  there  are  a  number  of  houses  now 
vacant,  or,  if  they  are  tenanted,  they  are  tenanted 
by  people  who  just  go  in,  without  binding  them- 
selves to  stay.  It  is  for  the  benefit  of  the  j^am- 
tiffs  to  have  the  restraint  on  anticipatiim  removed, 
in  order  that  the^  may  deal  with  the  property  as 
the  property  in  its  nature  requires  to  be  dealt 
with.  It  is  a  class  of  property  that  requires 
repairing  from  time  to  time,  and  out  of  the 
income  from  the  rest  of  the  property  there  is  no 
fnnd  for  repairs.  If  there  were  improvements 
under  the  Settled  Land  Act  1882,  there  might  be 
a  diiBculty  in  money  being  raised  for  the  purpose 
■of  improving  the  property.  Another  point  shows 
the  inconvenience  of  the  property  being  held  as 
at  present.  Part  of  the  property  consisted  of  a 
railway  rent  charge,  which  the  railway  company 
bad  power  to  redeem.  They  say  that  there  is 
nobody  th^  can  pay  the  money  to,  as  the 
married  women  cannot  give  a  receipt,  their 
husbands,  having  no  interest.,  caimot  give  a 
receipt,  and  the  trustees  cannot  give  a  receipt. 
If  the  proposed  settlements  are  iwde,  there  will 
be  trustees  thereof,  and  the  rentcharge  money 
irill  go  to  them.    He  referred  also  to 

R»  Cvmy;  Oibton  v.  Way  (No.  1),  ML.  T.  Bep. 
N.S.6&;  32Ch.Div.861. 
O.  B.  JBanuB,  for  the  defendants,  was  not  called 
upon. 

Chittt,  J.— The  39th  section  of  the  Convey- 
•ancing  and  Law  of  Property  Act  1881  does  not 
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in  any  way  inform  the  court  of  the  circumstances 
under  which  a  married  woman  maybe  allowed  to 
bind  her  interest,  notwithstanding  the  restraint 
on  anticipation.  The  section  is  in  general  terms, 
and  the  court  must  hold,  in  order  to  allow  a 
married  woman  to  bind  her  interest,  that  it  will 
Ije  for  her  benefit.  It  must  appear  to  the  entire 
satisfaction  of  the  court  to  be  for  her  benefit  so 
to  do.  If  I  were  simply  asked  to  allow  a  married 
woman  to  convey  her  property  where  xhere  ia  a 
restraint  on  anticipi^on  and  nothing  more,  uid 
that  were  the  wfafde  case,  I  should  decline  to  do 
it.  Each  case  requires  careful  attention,  in  order 
to  see  that  the  transaction  is  one  which  will  be 
beneficial  to  the  married  woman.  I  have  a  great 
many  cases  of  this  kind  before  me  in  chamiwrs, 
and  they  very  seldom  come  into  court.  It  appears 
to  me,  without  actnally  deciding  the  point,  because 
it  is  not  directly  beK)re  me,  that  these  married 
ladies  could  make  a  will  of  their  property,  because 
there  is  a  limitation  to  them  to  their  separate  use, 
although  with  a  superadded  restriction  "  with- 
out power  of  anticipation."  I  cannot  see,  as  at 
present  advised,  that  the  making  of  a  will  would 
be  in  violation  of  a  restraint  upon  anticipation, 
and  it  seems  to  me  that  the  separate  use  ahnte 
would  be  sufficient  to  enable  them  to  make  a  wilL 
The  restraint  on  anticipation  would  not  operate 
after  the  death  of  the  married  woman.  But,  as  I 
have  said,  that  is  a  point  which  I  cannot  decide 
now.  I  can  only  express  my  view  on  the  point  at 
the  present  moment.  The  reasons  why  I  think  it 
will  be  for  the  benefit  of  these  married  ladies  to 
accede  to  their  application  relate,  first,  to  the 
nature  of  the  property;  and  secdndly,  to  the 
difficulty  of  dealing  with  it.  A  partition  of  the 
property  or  the  tenancy  in  common  is  desired  so 
that  tl^  ladies  may  tiave  separate  allotments, 
baring  regard  to  the  nature  of  the  disposition 
which  they  have  in  view.  They  propose  to  make 
proper  settlements  in  every  sen^e  of  the  term.  The 
settlements  are  to  be  made  under  the  court,  and  by 
the  settlements  the  ladies  will  be  restrained  from, 
anticipation  in  regard  to  the  life  interests  whidt 
th^'  will  take.  So  that  I  think  that  what  I  am 
asked  to  do  is  really  to  agree  to  a  very  prudent 
scheme  for  the  benefit  of  these  married  women. 
That  being  my  opinion,  I  accede  to  this  applica- 
tion. I  ao  not  recinire  the  married  women  to 
attend,  unless  I  think  it  is  a  case  in  which  there 
are  some  special  circumstances.  I  do  not  put  the 
married  women,  who  apply  to  me  frequently  in 
chambers  about  these  matters,  under  tne  necea- 
nity  of  always  coming  to  be  examined ;  but  I  am 
very  strict  in  finding  out  that  it  is  according  to 
their  own  free  will.  Sometimes  I  may  require  a 
letter,  particularly  when  it  is  something  about 
the  husband's  debts.  I  understand  that  in  the 
present  case  the  solicitor,  a  g^entleman  of  experi- 
ence, has  seen  the  ladies  alone. 

Solicitors  for  all  parties,  Currey,  Holland^  and 
Carrey. 


Digitized  by  Google 


B»  Gubbxt;  Gibsos  v.  Wat  (No.  2). 


Ibzcfa  19,  1887.] 


THE  LAW  TIMES. 


[Vol.  LVI.. 


Chav.  Dir.] 


S»  SfNCLtnt's  SsmxMMVi ;  Cbdicp  v.  Lxicsstu, 


[Chax.  Dir. 


Tkunday,  Dee.  2, 1886. 
(Before  Koxth,  J.) 
JRe  Svsaxa's  Settlement;  Cbcmf  v. 

L£ICE3T£B.  (a) 
Cofwertion — Diseretionan/  power  of  gdle—SeUle- 
mttU — Sale  during  the  exirienee  qf  a  contingent 
interest, 

iy  vnfX,  devUed  real  ami  pertonal  eetate  to 
tmiteea  upon  tnut  for  hi^  two  children,  a  ton 
and  daugkiert  in  e^tttU  tharea,  and  gave  the 
trtuteee  a  power  qf  $aU  ai  dieerstion.  One-half 
the  daughter's  ehare  wot  tettled  by  the  vnll. 
On  the  marriage  of  tlte  daughter,  E.  M.  C,  in  I860, 
a  deed  was  ezMuied  appointing  Tiew  trueteea  of 
the  toiU,  and  declaring  thai  they  should  stand 
jaouested  of  the  settled  half  of  the  daughter's 
ahaire  on  the  trusts  of  the  wiU,  and  the  unsettled 
half  upon  the  trusts  declared  hy  a  settlement  of 
men  date, 

Bjf  ths  setHemeiU  the  tmsettled  share  and  certain 
oAar  prt^perty  were  eontmed  io  the  eama  iruateet 
^mon  trust  for  (he  muI  J^.  B.  G.  {vfith  no  word* 
€ff  limitation)  until  her  momo^  &en  upon  trust 
to  wvett  and  to  hold  the  inveetments  upon  the 
usual  trusts  in  favour  of  her,  her  husband  and 
children,  toi&  an  ultimate  trusiforher,  her  execu- 
tors, administrators,  andassignt. 

At  the  date  of  the  settlement  a  largepart  of  the  real 
estate  devised  by  the  toUl  remained  unsold. 

E.  R.  C.  a^enoards  survived  her  htuiband  and 
died,  leamn^  an  infant  daughter  who  died  without 
ever  attaining  a  vested  interest  under  the  settle- 
vienl.  Apart  of  the  real  estate  was  sold  during 
E.  E.  G.  s  life,  and  ihe  residue  during  the  life 
tff  her  dau^Mer,  who  had  a  aontingent,  tho2igh 
not  a  vested  interest. 

Meld,  that  no  conversion  of  the  real  estate  devised 
by  the  wiU  was  effected  ly  the  eetUemant,  but  the 
ishole  batfing  been  sold  whUe  there  vfoa  in  exiat- 
aaee  an  in&rest,  though  not  a  vested  interest, 
wnder  the  fninf*  of  the  tetUeimeiai,  the  whole  pro- 
vsriy  MO  sold,  cmd  not  oTtly  thai  sold  in  B.  &.  C.'s 
t^Ume,  waaeonverted,  and  mutt  be  taken  by  her 
personal  represenioHves. 

GiOBGB  Ckuhf,  by  his  will,  dated  the  25th  April 
18^,  beqne^ed  all  his  personal  estate  to 
trustees  apon  trust  to  conTert,  and,  after  pay- 
ment of  debts,  to  invest,  and  out  of  the  income  to 
pay  his  wife  600Z.  a  year,  and,  subject  thereto,  to 
stand  possessed  of  his  residoaiy  personal  estate 
upon  trust  for  his  children  in  equal  shares,  to  be 
Tested  at  twenty-one  or  marriaflfe.  But  he 
directed  that  the  trustees  should  stand  possessed 
of  one  moiety  of  the  share  of  each  of  hia  children 
who  should  be  a  daughter  in  trust  for  her  for  life  for 
her  separate  use,  with  remainder  upon  the  usual 
trusts  in  farour  of  her  children,  and  an  ultimate 
trust  in  default  of  children  in  favour  of  the  testa- 
tor's other  children  in  equal  shares. 

The  testator  devised  all  his  real  estate,  which 
included  certain  undivided  shares,  to  the  same 
trustees  upon  trust  out  of  the  rents  and  profits 
to  raise  such  annual  sums  (if  any)  as  should  be 
necessary  to  make  up  any  deficiency  in  the 
annnity  of  600L  given  to  his  wife,  and  subject 
thereto,  upon  and  for  such  and  the  same  trusts, 
^tf**ntff,  and  pnrposes,  and  in  such  and  the  same 
shares  and  pnnxntiona,  for  the  benefit  of  his 
children  and  their  respective  heirs,  executors, 
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administrators,  and  assigns,  according  to  the- 
nature  and  quality  of  the  said  estates  respec- 
tively ;  and  as  to  one  undivided  moiety  of  th& 
share  or  shares  of  his  daughter  or  daughters,  upon 
such  trusts  for  her  and  their  child  or  ofailcbra, 
with  the  same  pronsions  for  maintenance  as  were- 
thereinbefore  expressed  and  declared  eoncemii^ 
his  personal  estate.  And  the  testator  save  his- 
said  trustees  a  power  to  lease  his  said  retu  estate* 
and  be  declared  that  it  should  be  lawful  for  his- 
said  trustees,  at  any  time  after  his  decease,  at  theu^ 
uncontrolled  discretion,  to  make  sale  and  abso- 
lutely dispose  of  all  or  any  part  of  his  real 
estates,  and  that  the  said  trustees  should  stand 
possessed  of  the  proceeds  of  the  said  sale  upon 
the  trusts  before  declared  of  his  personal  estate. 

By  a  codicil,  dated  the  5th  May  1856,  to  his 
said  will,  the  testator,  after  reciting  that  his  only 
surviving  children  were  Charles  Ashbrook  Wright 
Crump  and  Emily  Behecca  Cramp,  decltu«d  that^ 
they  should  be  entitled  to  his  residuary  personal 
estate,  and  the  real  estate  o£  which  he  snonld  d^ 
possessed,  in  equal  shares,  subject  to  the  several 
charges  or  payments  mentioned  in  his  said  will, 
and  to  the  limitations  as  to  survivorship  and 
other  provisions  in  hia  said  will  contained,  and 
subject  as  to  the  share  of  his  said  daughter  to  the- 
several  directions  as  to  the  vesting  of  her  shue, 
and  the  investment,  payment,  and  application 
all  or  any  part  thereof,  as  in  his  said  will  was 
mentioned ;  and  the  testator  appointed  new 
trustees  and  executors  in  the  place  of  those 
appointed  by  his  said  will,  and  gave  his  trostees 
full  power  from  time  to  time  to  postpone  the  s^e- 
of  all  or  any  part  of  his  real  estate. 
The  testator  died  on  the  17th  Aug.  1856. 
In  1865  a  marriage  was  urazLged  between  the 
said  Iiinily  Rebecca  Crump  ana  Duncan  IVaociB 
Sinclair.   At  that  time  a  ctmsiderahle  portion  of 
the  testator's  real  estate  remained  unsold.  lb 
was  considered  convenient  that  the  same  persoiu 
should  be  appointed  trustees  of  the  wiU  and  of 
the  settlement  to  be  executed  on  the  marriage^ 
and  in  consequence  two  deeds  were  executed  on 
the  10th  Feb.  1865. 

By  the  first  deed  new  trustees  were  appointed 
of  the  testator's  will,  and  it  was  declared  that 
they  should  stand  posaesaed  of  the  real  and  per- 
sonal property,  subject  to  the  trusts  of  the  will, 
which  had  been  duty  conveyed  and  assigned  to> 
them,  subject  to  the  same  or  the  like  powers  of 
sale,  and  of  postponing  the  sales  and  leasing  and 
giving  receipts  as  were  mentioned  in  the  said 
will  and  codicil,  and  subject  to  the  trusts  and 
powers  in  the  said  will  and  codicil  contained  con- 
cerning the  sale,  conversion,  or  investment  of  the 
testator's  residoaiy  personal  estate,  and  as  to  so- 
much  and  such  part  of  ono  eqnal  moiety  of  the 
real  and  personal  estate  to  which  £.  B.  Crump 
was  then  absolutely  entitled,  and  the  purchase 
money,  rents,  dividends,  interest,  or  income  of  the- 
said  real  and  personal  estate  respectively  upon 
the  trusts  intended  to  be  declared  thereof  by  ner 
with  the  privity  of  D.  F.  Sinclair. 

By  the  aecond  deed  of  the  same  date,  being 
the  settlement  executed  on  the  intended  marriage, 
after  reciting  the  will  and  codicil,  and  reciting- 
that  certain  real  estate  therein  mentioned  was 
still  unsold,  and  subject  to  the  trusts  of  the 
said  will,  and  that  the  said  E.  B.  Crump  had 
agreed  to  purchase  from  her  brother  the  con- 
tingent interest  to  which  he  ims.  entitle4  in 
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the  moiety  of  Iier  share  settled  by  the  Baid 
will  ia  default  of  children,  sad  tmb  she  was 
entitled  to  certain  other  property,  and  that 
npon  the  treaty  for  the  marriage  it  was  arranged 
wat  the  same  persons   shonld  be  appointed 
tmstees  of  the  wiU  and  of  the  settlement,  and 
that  .the  real  and  personal  estate  to  which  E.  B.  I 
Cmmp  was  entitled  under  the  said  will  should 
be  vested  in  them,  as  to        moiety  settled  by 
the  will  on  the  tmsts  thereof,  and  as  to  the 
other  real  and  personal  estate  to  which  she  was 
absolutely  entitled  upon  the  trusts  of  the  settle- 
ment, and  reciting  the  appointment  of  tmstees, 
and  the  conveyance  of  even  date  to  them  of  the 
property  snbject  to  the  tmsts  of  the  will,  the 
contingent  interest  of  C.  A.  W.  Crump  was  duly 
conveyed  to  the  said  tmstees,  and  it  was  declared 
that  the  tmstees  should  stand  possessed  of  "  so 
much  of  one  equal  moiety  of  the  real  and  personal 
estate  which  had  been  vested  in  them  as  uoresaid 
aathesaidE.  B.  Cmmpia  now  absolatdy  entitled 
to  by  virtue  of  the  said  will  and  codicil  or  the  said 
GeOTgB  Crump,  and  also  of  the  residua  or  settled 
part  of  the  said  equal  moiety  in  case  of  the  death 
of  the  said  £.  B.  Crump  without  leaving  any 
child  living  to  become  entitled  thereto  under  the 
tmsts  of  toe  said  will  and  codicil,"  and  also  of 
certain  other  shares  in  real  estate  to  which  she 
was  entitled ;  "  all  which  last-mentioned  moieties, 
parts  of  moieties,  moneys,  or  premises  with  the 
mvestments  thereof  are  hereinafter  called  the 
said  tmst  estate,  and  the  rents  and  profits, 
dividends,  interest,  and  income  of  the  said  tmst 
estate  npon  tmst  for  the  said  Emil^  Rebecca 
Crump  until  the  solemnisation  of  the  said  intended 
marriage,  and  immediately  after  the  aolenmi- 
Bation  thereof,  npon  tmst "  that  the  said  trustees 
should,  with  the  consent  in  writing  of  E.  B. 
Crump  fmd  D.  F.  Sindur  during  their  lives, 
and  afterwards  at  the  discretion  of  the  trus- 
tees, invest  the  said  tmst  estate  as  therein 
mentioned,  and  during  the  life  of  E.  B,  Cramp 
pay  the  dividends,  interest,  and  income  of  said 
trust  estate  to  the  said  E.  B.  Crump  for  her 
separate  use  without  power  of  anticipation,  and 
after  her  death  pay  the  same  dividends,  interest, 
and  income  to  D.      Sinclair  during  his  life,  and 
after  his  death  should  stand  possessed  of  the  said 
trust  est^e  in  tmst  for  the  children  of  the 
marriage  as  E.  B.  Crump  and  D.  F.  Sinclair  should 
jointly  appoint,  and  in  default  as  the  survivor 
shonld  appoint,  and  in  default  for  such  of  the 
children  ca  the  marriage  as  should  attain  twenty* 
one,  or,  if  danghtiers,  marry,  in  equal  shares,  and 
it  there  should  be  no  such  child  then  in  case 
"E.  B.  Cmmp  shonld  survive  D.  F.  Sinclair  (which 
event  happened)  "in  tmst  for  E.  R.  Cmmp,  her 
executors,  administrators,  and  assigns." 

The  settlement  contained  a  power  for  the 
trustees  to  invest  in  real  estate,  bat  directed 
them  to  hold  such  real  estate  upon  the  same 
tmsts  as  if  it  were  personal  estate.  The  settle- 
ment also  contained  powers  for  E.  B.  Crump,  it 
there  were  only  one  child  of  the  intended  marriage, 
to  appoint  half  of  the  income  and  capital  of  the 
tmst  estate  in  favour  of  a  fnture  husband  and 
children  by  a  future  marriage  respectively. 

The  intended  marriage  was  duly  solemnised  on 
the  11th  Feb.  1866. 

On  the  8th  Julc  1866  D.  T.  Sinclair  died  in- 
testate. There  was  one  child  only  of  the  marriage 
(Kaad  Maxy  Sinclair)  horn  in  Dec.  1865. 
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Krs.  Sinclair  afterwards  married  a  second 
time  Charles  Hamilton  Searle  Leicester. 

On  the  24th  March  1876  Urs.  Leicester  died, 
leavine  four  children  by  her  second  marriage,  and 
having  exercised  the  power  of  appointment  given 
by  the  settlement  over  half  the  fund  in  favour 
of  Mr.  Leicester  and  the  children  of  her  first 
marriage,  and  also  appointed  that  M.  M.  Sinclair's 
share  in  the  trust  fundshould  vest  at  twenty-one. 

M.  M.  Sinclair  died  on  the  9th  Oct.  1885  an 
infant,  and  without  having  been  married. 

A  part  of  the  real  estate,  subject  to  the  trusts 
of  the  will,  was  sold  during  Mrs.  Leicester's  life- 
time. The  residue  was  sold  after  her  dea^  bat 
in  the  lifetime  of  M.  M.  Sinclair. 

This  was  an  originating  summons  taken  out  by 
the  trustees  of  the  settlement  lor  the  determina- 
tion of  the  question  whether  the  share  to  which 
E.  B.  Cmmp  (Mrs.  Leicester)  became  entitied 
under  the  nuimate  limitatitm  contained  in  the 
said  settlement  in  the  real  est^,  which  had  been 
sold  at  the  date  of  her  death,  or  in  the  real  estate 
which  had  been  sold  since,  was  to  be  deemed  her 
real  or  the  personal  estate. 

F.  S.  Colt  for  Mrs.  Leicester's  next  of  kin. — 
The  sale  under  the  power  in  the  will  effected  a 
conversion  into  peraonblty,  and  Hrs.  Leicester's 
representatives  must  take  the  proceeds  in  the 
state  in  which  they  find  it : 

Atwell  V.  Atuiell,  2b  L.  T.  Bep.  N.  S.  526;  L.  Bep. 

13  £q.  23; 
Walter  v.  Maunda,  19  Tea.  424. 

The  settlement  on  Mrs.  Leicester's  first  marria^ 
clearly  contemplates  the  conversion  of  the  land  into 
money.  The  ultimate  limitation,  which  has  now 
taken  effect,  is  to  E.  R.  Crump,  her  executors, 
administrators,  and  assigns,  words  wholly  inap- 
plicable to  real  estate.  The  limitation  in  case 
E.  B.  Crump  dies  in  her  husband's  lifetime  is  to 
her  next  of  kin,  and  the  tmsts  for  investment 
and  direction  to  pay  dividends  and  interest,  are 
only  applicable  to  personal  estate.  The  settle- 
ment tnerefore  effected  a  conversion : 

CooTcBon  T.  B«ay,  5  Beav.  22;  12  CI.  ft  Fin.  120. 
The  House  of  Lords  did  not  differ  from  the 
Master   of   the   Rolls*  reasons,  though  they 
affirmed  his  decision  on  fresh  grounds. 

E.  W.  Byrne  for  Mrs.  Leicester's  heir-at-law. — I 
admit  that  the  property  sold  in  Mrs.  Leicester's 
lifetime  was  converted,  bnt  after  her  death  the 
property  belonged  to  her  estate,  snbject  to  the 
mterest  of  the  child  of  the  first  marriage  con- 
ting«it  upon  her  attaining  twenty-one,  which  she 
never  did.  A  sale  at  thai  time  oonld  not  effect 
a  conversion  as  between  Mrs.  Leicester's  heir  and 
personal  representatives.  As  to  the  constmction 
of  the  settlement,  there  is  nothing  in  it  to  change 
the  poTrer  of  sale  contained  in  the  will  into  a 
trust,  and  nothing  inconsistent  with  Mrs.  Leices- 
ter's taking  the  property  as  real  estate.  AU  her 
interests  are  lumped  together  and  tailed  the  trust 
estate,  but  it  appears  from  the  following  words 
that  the  trust  estate  includes  some  thing  which  may 
produce  rents  and  profits.  The  limitation  to 
executors  and  administrators  is  not  conclusive,  it 
may  mean  simply  an  absolute  interest.  The  settle- 
ment is  inartincially  drawn,  for  the  tmst  for  E.  R. 
Cmmp  till  marriage  contains  no  words  of  limita- 
tion.  That  would  only  give  her  a  life  estate : 

Preston  on  Estates,  vol.  1,  p.  30 ; 

Elphinstone  on  the  Inteziff^ti^  <rf  Deeds,  p.  317  ; 
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nnlesa  the  conrt  supplied  apt  words  of  Hmita< 
tion  as  a  matter  of  construction  from  the  ohvious 
intention,  as  in  if«  Bir^a  Tntsta  (3  Ch.  Div.  214). 
Re  IbbiUon'a  Estate  (21  L.  T.  Bep.  N.  S.  163; 
7  £q.  226)  is  an  anthoritj  that  a  sale  under  a 
discretionarj  power  does  not  work  a  conversion. 

Colt  in  reply. — In  IhbitBOn'a  Estate  {nhi  sup.) 
Lend  Komiliy  only  decided  that  it  was  not 
intended  that  the  property  in  question  should 
miss  under  an  assignment  in  favour  of  creditors. 
JSe  Bird's  Trusts  (ubi  «hj).)  is  rather  in  my  favour, 
for  it  shows  that,  unless  there  was  a  conversion, 
the  conrt  would  have  to  rectify  the  settlement. 
He  also  referred  to 

Cowley  T.  HarttoTuje,  1  Dow.  361. 

^OKTH,  J.  (after  stating  the  facts  of  the  case 
as  above). — The  question  now  arises  who  takes 
the  proceeds  of  the  estate  as  sold  by  the  trustees 
of  the  will  under  their  discretionary  power ; 
whether  it  goes  to  the  heir-at-law  of  Mrs.  Leicester 
ss  undisposed  of,  or  whether  it  goes  to  her  per- 
sonal representatives  under  the  limitation  in  the 
settlement  to  her  execntors,  administrators,  and 
assigns.  Now,  it  is  important  to  notice  that  all 
that  jns  settled  by  the  settlement  was  one-fonrth 
of  the  real  estate  of  George  Crump.  His  daughter 
toc^  one  moiety ;  but  one  moiety  of  the  moiety 
was  already  settled  by  the  will,  and  therefore  the 
settlement  made  hy  her  only  disposed  of  the 
unsettled  moiety  of  her  moiety,  and  also,  which  is 
immaterial  for  this  pnrpose.the contingent  remain- 
der in  her  settled  moiety  which  under  the  will 
went  to  her  brother,  and  which  she  had  purchased 
&om  her  brother.  The  question  has  been  argned, 
whether  the  settlement  effected  by  her  operated 
as  a  conversion  of  the  property.  In  my  opinion 
it  did  not.  The  settlement  is  not  very  happily 
&amed.  The  limitation  to  her  till  marriage  does 
not  ccnt&in  any  words  of  limitation  in  favour 
either  of  hetrs  or  executors,  and  in  that  respect  it 
is  informaliy  prepared.  It  seems  to  me  that  the 
settlement  was  prepared  nnder  a  misapprehension. 
It  was  considered  that  the  property  woald  in  all 
prohabiliiy  be  converted  as  an  entirety  by  the 
trustees  of  the  will,  and  that  all  that  would  6ome 
to  the  trustees  of  the  settlement  would  be  the 
share  settled  by  the  settlement  of  the  proceeds 
so  received,  and  the  settlement  deals  with  what 
was  coming  to  the  trustees  of  the  settlement  from 
the  trustees  of  the  will  as  though  it  was  all  con- 
verted before  it  come.  It  seems  to  me  thnt  the 
parties  overlooked  the  point  that  at  the  time  a 
considerable  portion  was  real  estate,  and  as  the 
recital  in  the  deed  of  even  date  with  the  settle- 
ment showed  it  was  contemplated  that  for  a 
time  it  should  continue  to  be  real  estate,  and 
farther,  it  was  real  estate  of  which  Mrs. 
Leicester  was  only  entitled  to  one-fourth.  Still, 
the  settlement  might  have  disposed  of  the 
property  in  such  a  way  as  to  show  that  it 
was  intended  to  be  converted  for  the  purpose 
of  the*  settlement,  and  to  pass  as  personal 
estate  <mly.  I  do  not  consider  that  is  the  effect 
of  the  settlement.  The  oases  which  Mr.  Colt 
relied  upon,  though  bearing  somewhat  upon  the 
point,  do  not  seem  to  me  to  govern  the  present 
case.  Then  the  question  is,  what  became  of 
the  rents ;  were  they  lef c  as  undisposed  of, 
or  were  they  in  reality  covered  by  the  settlement 
in  the  words  directing-  th^  the  rents,  interests, 
and  profits  of  the  securities  should  bo  paid  to  the  i 
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wife  for  her  life,  and  so  on.  It  seems  to  me  im- 
material to  decide  the  point  whether  they  were 
left  out  of  the  settlement  or  whether  they  are 
included  in  those  words ;  but  if  rents  were  really 
included  in  the  words  "interest  and  income  « 
the  securities,"  as  Mr.  Colt  seemed  to  concede,  it 
wonld  be  impossible  to  hold  that  it  those  words 
"dividends,  interest,  and  income  of  the  trust 
estate  **  included  rent  and  profit  of  the  real  part  of 
that  trust  estate,  the  words  "  trust  estate  "  wonld 
not  pass  the  corpus  of  the  real  estate  as  real 
estate  in  the  shape  m  which  it  is  found.  However 
it  does  not  seem  to  me  necessary  to  decide  the 
exact  effect  of  that,  or  to  consider  whether 
I  should  have  to  do,  as  Malins,  Y.C.  did  in 
Se  Bird,  that  is  to  hold  by  way  of  construction 
that  these  rents  were  disposed  of  at  that  time. 
But  the  important  point  is  this,  that  an  actual 
conversion  by  the  trustees  of  the  will  did  take 
place,  and  Mrs.  Leicester's  share  was  ascertained 
to  be  money  and  converted  into  money  at  a  time 
when  the  trusts  of  the  settlement  were  operative. 
The  first  question  is  as  to  the  proceeds  of  the 
sale  that  took  place  in  her  lifetime.  As  to  that, 
Mr.  Byrne,  representing  her  heir-at-law,  con- 
ceded that  the  discretionary  power  having  been 
exercised  it  had  the  effect  of  converting  the  real 
estate  into  personal  estate,  and  as  to  that  part 
thfrefore  he  gave  up  his,  claim.  But  his  argu- 
ment was  that  tho  real  estate,  unconverted  at 
her  death,  remained  real  estate,  and  went  to  her 
heir  instead  of  to  her  legal  personal  represen- 
tative. I  think  it  did  not  for  this  reason :  that 
the  discretion  was  exercised  by  the  trustees  of 
the  will  when  the  trusts  of  the  settlement  were  in 
full  operation,  that  is  to  say,  while  there  was  a 
child  still  living,  who,  although  she  had  not 
obtained  a  vested  interest  by  attaining  twenty- 
one  or  marrying,  still  was  living,  and  was  a 
person  whose  interest  the  trustees  had  to  look 
after.  The  trusts  of  the  settlement  as  regards 
her  share  were,  therefore,  in  full  operation.  It 
seems  to  me  that  after  the  death  of  Mrs.  Leicester, 
hut  in  the  lifetime  of  Miss  Sinclair,  the  trustees 
of  the  will  having  sold  the  real  estate  and  received 
the  proceeds,  they  being  also  trustees  of  the  settle- 
ment must  be  talcen  to  have  acted  as  trustees  of 
the  settlement  as  to  her  settled  share  of  those 

Eroceeds,  and  therefore  at  the  time  it  was  in  their 
ands  as  personal  estate  for  the  purposes  of  the 
settlement.  Then,  after  that,  while  they  were 
holding  it  as  personal  estate,  the  sale  having 
taken  place  and  the  land  having  all  gone.  Miss 
Sinclair  dies,  and  then  the  question  is  to  whom 
they  haVe  to  pay  the  money  then  in  their  bands. 
It  seems  to  me  that  at  that  time  the  money 
certainly  was  money  which  they  had  to  pay  out 
to  the  persons  entitled  to  it  as  money,  and  there- 
fore as  all  the  property  was  sold  during  the  Ufe-time 
of  the  daughter,  when  the  trusts  of  the  settlement 
were  in  actual  operation,  that  the  property  so  sold 
was  properly  converted  into  money,  and  as  such 
was  payable  to  the  persons  to  whom  the  money 
went  under  the  settlement,  namely,  l^frs.  Sinclair, 
her  executors,  administrators,  ana  assigns.  The 
question  must  be  answered  in  that  sense,  and  the 
costs  of  the  summons  must  come  out  of  the  pro- 
ceeds of  sale  of  the  real  estate  as  to  which  this 
question  has  been  raised. 

Solicitori  for  all  piirties,  Aldridge,  Thorn,  and 
Morrit.   
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Dee.  16  and  20, 1886. 
(Before  Nobth,  J.) 
Abhtobth  v.  Uonr.  (a) 
PraeMc0 — Adtninistraiion  acHon — Paymenia  ap- 
portioned heitoeem  real  and  perwoneA  eitof<H- 
Keeoxtping  pertonal  eitafe— Ihforsft. 

J.  D.,  hy  JUa  wiU  dated  the  Iwt  Jums  1857.  deotied 
arid  hequeatked  all  his  real  and  pmonal  estate 
to  tmsteee  upon  trust  for  sale  and  conversion, 
and  to  invest,  as  therein  mentioned^  such 
parts  as  were  not  immediettely  appUcdble 
under  the  trusts  tf  Ms  wUl.  And  he  declared 
ihai  aU  (ke  trvst  moneys,  stocks,  funds,  and 
securities  aforesaid,  and  all  other  money  to 
he  received  under  that  his  wUl,  should  form  an 
aggregate  fund  and  he  held  upon  trust,  after 
payment  of  his  debts,  fitneral  and  testamentary 
espouses,  and  after  paying  the  legacies  and 
annuities  thereinbefore  qiven,  and  the  costs, 
charges,  and  expenses  incidental  to  the  execution 
of  the  trusts  of  his  will,  to  pay  certain  charitable 
Ugaeies,  and  to  divide  the  residue  h^toeen  ^ree 
eharities. 

An  action  trot  hrought  for  the  adnUni^raHon  of 
the  testator'e  estate,  and  hy  judgrnejU  in  that 
action,  dated  the  25th  June  1878,  it  was  dedared 
that  the  testator's  d<Ats  and  legacies,  and  the 
testamentary  expenses  ought  to  he  paid  out  of 
the  testator's  retUty,  impure  personalty,  and  pure 
psrwonalty,  reUeahht  accor^ng  to  fneir  values, 
y'or  convenience  sake  the  d^ts  and  legacies  were 
during  the  progress  of  (ke  action  paid  out  of  the 
P^re  personalty.  • 

The  action  now  came  on  for  farther  consideration. 
It  was  admift^  that  the  sums  so  paid  mMst  be 
recouped  pro  raid  out  of  the  proceeds  of  real 
estate,  hut  a  question  was  raised  whether  these 
sums  should  be  recouped  toith  interest. 

Held,  (hat  they  must  be  recouped  with  interest  from 
the  da  tes  when  they  were  respectively  paid. 

John  Dawsoit,  hj  Mb  vill  dated  the  Ist  June 
1857,  after  giving  certain  annuities  and  pe- 
cuniary and  specific  legacies,  devised  all  his  r«al 
«8tate  to  trustees  upon  trust  for  sale,  and  be- 
queathed all  his  personal  estate  to  the  same 
tmatceB  upon  trust  for  sale  and  coxLveraion,  and 
directed  the  proceeds  of  both  real  and  personal 
«8taie  to  be  invested  as  therein  mentionea.  And 
he  declared  that  all  the  trust  moneys,  stooks, 
funds,  and  securities  aforesiud,  and  all  other 
moneys  to  be  received  under  the  trust  of  his 
irill.  should  form  an  aggregate  fond,  and  be  held 
npon  the  trusts  following,  viz. :  Upon  trust  after 
payment  of  his  debts  and  funeral  and  testa- 
mentary expenses,  and  paying  or  providing  for 
the  legacies  and  annuities  given  by  his  will,  and 
the  costs,  charges,  and  expenses  incident:J  to  the 
execation  of  the  trusts  of  his  will,  to  spend  lOOOZ. 
in  building  a  Sunday-school,  and  then  to  pay  the 
debts  owing  upon  eight  named  Wesleyan  chapels, 
and  to  pay  and  divide  all  the  rest,  residue  and 
remainder  of  the  moneys  remaining  in  or  coming 
to  the  hands  of  his  trustees  equally  between  the 
Wesleyan  Missionary  Society,!^  Deciayed  and 
"WVuni-out  Ministers  Fund  belonging  to  the 
Wesleyan  Conference,  and  the  British  and  Foreign 
Bible  Society. 

This  was  a  suit  commenced  by  bill  in  1870  for 
the  administration  of  John  Dawson's  estate,  and 

(a)  Reported     J.  B.  Bkooki,  £>q.,  Bwrlater-U-Lftw. 


which  now  came  on  for  a  third  further  oonsidera* 

tion. 

North,  J.  held  that  the  efEeet  of  the  elaiue  set 
out  above  wbb  to  make  the  testator's  real  and 
personal  estate  a  mixed  fniid  for  the  payment  <d 
his  debts,  foneral  uid  testamentary  expenses, 
and  the  costs  and  charges  therein  mentioned.  All 
these  payments  had  for  convenience  sake  been 
made  out  of  personal  estate  from  time  to  time 
during  the  pr^o^ess  of  the  suit. 

It  was  admitted  that  these  payments  must  be 
recouped  out  of  the  real  estate  in  proportion  to 
its  value,  but  the  further  point  was  now  raised, 
whether  the  real  estate  should  also  pav  interest 
on  the  sums  to  be  contributed  from  tne  several 
dates  whm  the  payments  were  respectively 
made. 

Cozens-Hardy,  Q.C.  and  F.  B.  Norton  for  the 
persons  interested  in  the  real  estate. 

Higgins,  Q.C.  and  Bunting  for  the  residuary 
legatees. — ^The  proportion  of  the  payments  made 
oat  of  personal  estate,  which  the  real  estate  is 
bound  to  recoup,  must  be  repaid  with  interest  from 
the  times  when  the  di^erent  payments  were  made. 
The  form  given  in  Seton  (4th  ed.,  p.  589), 
directs  interest  to  be  paid;  that  form  is  taken 
from  Williams  v.  Kershaw,  reported  in  a  note  to 
1  Keen,  p.  274.  and  in  BoherU  v.  Walker  (1  R.  & 
M.  752),  which  was  one  at  the  earliest  cases  ou 
the  subject  of  contributiuL  pro  ratd^  an  inqoiiy 
was  directed  as  to  interest,  assaming  thi^ 
interest  was  payable.  Oa  principle  it  ought  to 
be  paid,  for  the  persons  mtitledto  real  estate 
have  received  income  which  they  would  not  have 
rec-eived  if  the  proportionate  share  of  the  pay- 
ments had  been  oorae  by  the  real  estate  at  the 
proper  time. 


^arit  Q.G.  and  IngU  /oyee  for  parties  in  the 
same  interest. 

OosensSardyj  Q.C.  in  reply. — WiXHams  v. 
Kerakaiw  is  reported  in  5  L.  J.  Bep.  V.  a,  Ch. 
84.  It  appears  from  that  report  that  l^e  qow- 
tion  of  interest  was  not  aT:gned  or  referred  to  in 
the  indgment.  nor  was  it  argued  or  rrferred  to 
in  Moh^s  v.  Walker  {uhi  st^.).  There  is,  then- 
fore,  no  direct  authority  on  the  point,  and  oa 
principle,  the  proportion  of  the  snms  expended 
18  merely  a  debt  from  the  one  estate  to  the  other, 
not  a  charge,  and  therefore  it  ought  not  to  carry 
interest.  [North,  J. — The  children  of  a  testator 
who  have  to  bring  into  faotcbpot  advances  made  by 
him  during  his  luetime  are  charged  with  interest : 
(AndreicB  v.  Qeorge,  3  Sim.  393;  Re  Bees; 
Bees  v.  George,  44  L.  T.  Bep.  K.  S.  241;  17  Ch. 
Div.  701).]  In  those  cases  tne  only  question  was 
from  what  period  the  interest  should  mn. 

Montague  Cookson,  Q.C.  and  Woodroffe  ;  B.  S. 
Swan;  Methold  and  Je.  B,  Ford  appeared  for 
other  parties. 

North,  J.  — According  to  the  construction 
which  I  put  upon  this  will,  the  testator 'has  in 
effect  declared  that  his  debts,  funeral,  and  testa- 
mentaiT  expenses,  Icsacies,  annuities,  and  the 
costs  of  carrying  out  the  trusts  of  his  will  are  to 
be  borne  rateably  out  of  the  whole  of  his  estate^ 
The  personal  estate  has,  up  to  this  time,  borne  aU 
the  cnarges  which  ought  to  have  been  borne  rate- 
ably  by  the  pure  personal  estate,  the  impure  per- 
soiwl  estate,  and  ^  nal  estate,  and  the  amonnt 
to  be  recouped  oat  of  the  last  two^nnds  hap  now- 
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to  Ih!  determiDod.  The  oblijc^tion  to  recoup  ia 
admitted,  tbe  001^  qaestion  is  whether  the  sums 
recouped  are  to  be  recouped  with  interest,  or  the 
principal  sums  only  are  to  be  rqiud.  It  seems  to 
me  t^  they  oaght  to  be  repaid  frith  interest. 
One  of  the  three  nmds  has  contributed  an  undue 
proportion  of  the  cbara;eB.  There  were  good 
reasons  for  this  and,  intfeed,  it  was  necessary  in 
tbe  first  instance.  But  now  an  adiustmenb  of  the 
amount  of  the  contributions  is  to  tw  made,  and  I 
think  each  of  the  funds  ought  to  be  placed  in  the 
same  position  as  if  it  had  contributed  its  proper 
proportion  at  the  time  at  which  it  ought  to  bare 
done  so.  It  seems  to  me,  therefore,  Uiat  the  real 
estate  for  instance  ought  now  to  contribute,  not 
only  its  proportion  of  tbe  capital,  hot  interest 
theieon  from  the  respective  times  at  which  the 
payments  were  made.  The  persons  who  are  entitled 
to  the  real  estate,  if  they  had  contributed  at  the 
propv  time,  wonld  not  have  reoeiTed.  as  they 
UTtt  in  fact  done,  the  inomne  of  the  capital  so 
oontribnted  np  to  the  present  time.  I  am  of 
opiniim.  tberelor^  that  tbe  dome  in  WiUiavM  t. 
Kenhaw  is  in  the  right  form.  Indeed,  I  think  I 
have  seen  other  decrees  in  the  same  form,  and  ray 
view  ia  confirmed  by  tbe  practice  in  the  case  of 
children  of  a  testator  who  have  received  part  of 
their  share  of  his  estate  during  his  lifetime,  and 
who  have  to  account  after  his  death  for  what 
they  have  received ;  in  such  a  case  they  have  to 
account  with  interest,  and  the  practice  is  the  same 
where  there  is  a  first  mortgage  of  two  estates  and 
a  second  mortgage  of  one  only.  If  the  first  mort- 
guee  has  received  his  debt  out  of  the  property, 
subject  to  the  second  mortgage,  under  circum- 
sttuces  which  entitle  the  second  mortgagee  to 
contribntion  or  indemnity  out  of  the  other  pro- 
party,  he  is  entitled  to  be  recouped,  not  only  the 
OLpital,  bnt  interest  on  it  from  the  time  when  it 
TCI  ^aid  to  the  first  mortffngee.  Ithinktheorac- 
tiee  m  those  cases  apphes  by  analogy  to  the 
present  one- 
Solicitors  ;  Clarke,  Woodeock,  and  Ryland$, 
•gents  for  Samuel  Hall,  Bacup ;  RoHjiBon,  Prea- 
ion,a,ndStowe;  WaUcer  and  Bani$e<mbe ;  Gregory, 
RtfwdiffeM,  and  Co. ;  Sollaau,  Sons,  and  Coward; 
■Botton,  Bcmnt,  BuOt.  and  Co. 


Dae.  17  anA  18, 1886. 

(Before  ITobth,  J.) 

Stanias.  v.  Evass  ;  EvASs  V.  Staniab.  (a) 

Praetiee — Revinon  of  order — Miarepretentation  io 
cowi — Solicitor  to  frusfeea — BefavXHng  trustee — 
Coet» — Trust  -property  r^ain&d  by  aolicitort  in 
payment -of  eo^s — Payment  into  court. 

Jb  {he  year  1856  two  hills  were  filed/or  tJie  ai^-cii- 
Hon  of  the  irmie  of  a  •marriage  settlement  dated 
in  1835.  TJie  two  suits  were  prosecuted  togetJier, 
and  other  litigation  was  prosecuted  betiveen  the 
parties  pending  the  suits.  On  the  2Sth  Feb.  1 87;J 
tieo  mortgages  bel^ging  to  the  trust  estate  were 
paid  off,  and  the  proceeds,  amounting  to  GtjOl., 
were  received  by  E.  and  Co.,  the  solicitors  to  the 
tpistees  of  the  settlement,  wlio  were  plaintiffs 
in  the  first  suit,  and  retained  by  them  towards 
payment  of  their  &>ats.  By  the  order  Toade  on 
Jurther  consideration,  in  the  two  suits,  on  the  'AOth 

((■)  BqsOTted  bj  3.  B.  BSOOKI,        BHrla(er-M.lA\r.  ~~ 


June  1886,  D.,  the  surviving  trustee,  was  ordered 
io  pay  into  court  the  sum  qf  159GI.  found  due 
frmn  him  by  the  chief  eZsrfc's  eertijieate,  and  it 
was  ordered  thai  D.,  should  be  at  liberty  to  retain 
his  costs  and  the  costs  qf  (he  lata  plain^, 
deceased  co-iruslee,  out  the  said  sum  qf  6601., 
which  VMS  found  by  the  cftirf  clerk's  certificate 
to  he  in  his  hands,  and  should  pay  the  hcUanee 
into  court.  D.faiUd  iopay  in  tM  15961.,  and  it 
was  shoton  that  he  was  entirely  ivithout  means. 
The  beneficiaries  under  the  settlement  now  moved 
that  E.  and  Co.  sliould  be  ordered  to  pay  info- 
court  the  sum  of  660?.  so  retained  by  them. 

Held,  that  D.  would  not  have  been  allowed  io 
retain  any  sum  for  his  costs  untU  he  had  paid 
in  the  1596Z.,  and  E.  and  Co.  having  had  full 
notice  that  tlie  money  they  retained  for  costs  was 
trust  money,  could  he  in  no  better  position  than 
tJieir  client,  and  must  pay  into  court  tlie  660L 

.    with  interest  from  the  28fA  Feb.  1873. 

Held  also,  that  the  primer  form  of  order  would  only 
direct  i<UBation  after  payment  in  nf  Gas  ISOGL,. 
aitd  Gu^  order  aeluduy  made  could  only  have 
been  made  on  a  rtpretentation  that  the  15961. 
would  be  paid  at  once. 

This  was  a  motion  by  the  parties  having  conduct 
of  an  administration  action  that  the  solicitors  of 
the  trustees,  the  original  plaintiffs  in  tbe  aoiioB. 
should  be  ordered  to  pay  into  court  three  aams  of 
6721.  Is.  2d..  2002.,  and  501.  17s.  7d.,  being  part 
of  the  trust  property  received  by  them  and 
retsined  as  costs  ot  the  plaintifEs,  with  interest  at 
5  per  cent,  on  such  sums  from  the  dates  aa  whicii 
they  were  respectively  received. 

Tbe  original  suit  was  commenced  on  the  20th 
Feb.  1865  by  John  Staniar  and  Stephen  Dawson, 
the  trustees  of  a  marriage  settlement,  dated  21st 
Feb.  1835,  against  game  of  tbe  beneficiaries  there- 
under, asking  for  the  execution  of  the  trusts  of 
the  settlement. 

A  second  suit  of  Evans  v.  Staniar  was  com- 
menced on  the  3rd  March  1865,  and  on  the  lOtb 
Feb.  1866  a  decree  was  made  in  both  causes 
directing  the  usual  accounts  and  inquiries. 

Other  litigation  of  a  complicated  character 
having  been  commenced  between  the  parties,  thta& 
suits  remained  for  a  long  time  in  abeyance. 

Messrs.  Earle  and  Co.,  of  Manchester,  were  the 
plaintiffs  solicitors  in  tbe  suit  of  Btaniar  t. 
Evins. 

In  1870  John  Staniar  died,  and  tbe  action  was 
continued  by  Stephen  Dawson  and  the  personal 
representative  of  John  Staniar. 

On  the  20th  Nov.  1873  two  mortgage  debts  of 
260/.  and  4001.  respectively,  forming  part  of  the 
funds  comprised  in  the  saia  settlement,  were  pud 
off,  and,  together  with  12,1.  Is.  2d.  interest,  were 
received  by  Messrs.  Earle  and  Ga  as  solicitors  for 
the  said  Stephen  Dawson,  and  were  retained  by 
them  for  costs,  for  which  a  lai^  sum  was  then 
due.  The  said  S.  Dawson  was  then  a  person  of 
means,  and  aUe  to  pay  the  660?.  if  called  upon. 

The  two  sums  of  200Z.  and  59(.  17*.  7d.  had 
been  paid  by  the  said  Stephen  Dawson  to  the 
firm  of  Messrs.  Earle  and  Co.  on  the  20tb  May 
1879  and  the  10th  June  1880  on  account  of  costs; 
it  was  denied  that  Messrs.  Earle  had  any  notice 
that  these  payments  were  made  ont  of  trust 
fund.s. 

In  Feb.  1886  the  conduct  of  the  action  was 
given  to  some  of  the  beneficiaries.  ^  i 

Digitized  by  VjOOglC 


88— VoL  LTI.,  3f ,  B.1 


THE  LAW  TIMES. 


[March  19,  1867. 


pHAX.  Dir.] 


Staviak  v.  ETAira ;  Etaxs  v.  Staviak. 


[GsAV.  Dir. 


^7  the  chief  clerk's  certificate,  dated  the  8th 
Jttie  1886,  a  Bam  of  1506Z.  17«.  was  foand  due 
frpm  the  said  Stephen  Damon,  as  sniriTing 
tnutee,  on  account  of  income  of  the  property 
snl^ect  to  the  settlement,  which  sum  tnomded 
the  121. 1«.  2d.  interest  on  the  said  mortgage  debts 
received  as  part  of  the  6721.  Is.  2d.  above  men- 
tioned. 

The  sum  of  6601.  received  as  aforesaid  for  the 
cMiital  of  the  said  debts  was  certified  to  be  oat> 
swnding  in  the  hands  of  Stephen  Dawson. 

By  the  order  made  on  farther  consideration  in 
the  said  suits,  dated  the  30th  June  1886,  it  was 
ordered  that  the  plaintiff,  Stephen  Dawsnn. 
should,  on  or  before  thn  80th  July  1886,  pay  into 
court  the  said  sum  of  15961.  17s.,  and  tbat  the 
costs  of  the  plaintiffs  and  defendants  and  parties 
at^nding  should  be  taxed  as  between  solicitor 
a|d  client,  including  in  the  costs  of  the  plaintiff 
Sephen  Dawson,  and  the  late  plaintiff  John 
^ftaniar,  any  charges  and  expenses  properly 
^curred  by  them  as  trustees,  and  tbat  the  said 
fitephen  Dawson  should  be  at  liberty  to  retain 
the  amonnt  of  his  own  costs,  and  the  oo«ts  of  the 
late  plaintiff  John  Staniar,  when  taxed,  out  of 
t^e  sum  of  6601.  by  the  chief  clerk's  certificate 
certified  to  be  in  his  hands,  and  that  the  plaintiff 
Stephen  Dawson,  should,  within  fourteen  days 
sEter  the  date  of  the  taxing  master's  certificate, 
pay  the  balance  of  the  said  sum  of  6601.  into 
coart,  and,  in  case  that  sum  should  be  insufficient 
to  pay  the  costs,  that  he  should  be  at  liberty  to 
retain  it  in  part  payment  thereof. 

The  said  Stephen  Dawson  did  not  pay  in  the 
said  sum  of  15961. 17«.,  or  any  part  thereof,  and, 
on  the  defendants  moving  for  a  writ  of  attach- 
ment, he  filed  an  affidavit  stating  tbat  he  was 
wholly  without  means,  had  for  five  years  been 
unable  to  work,  and  was  now  an  inmate  of 
the  Hauldeth  Home  for  Incurables,  near  Man- 
chester. 

Thereupon  the  parties  having  the  conduct  of 
the  action  made  this  motion  that  the  four  per- 
sons, who,  in  1873,  were  the  partners  in  the  firm 
of  Earle  and  Co.,  shonld  be  ordered  to  pay  into 
court  the  said  sums  of  6721.  Is.  2d.,  2001.,  and 
591. 17s.  7d.,  heihK  pu't  of  the  property  received 
by  them  and  retained  as  costs  of  the  plaintiff  S. 
Dawson,  with  interest  on  such  sums  from  the 
dates  on  which  they  had  respectively  been 
received. 

The  motion  was  afterwards  abandoned,  except 
as  to  the  6601.  capital  of  the  mortgage  debts. 

The  firm  of  Earle  and  Co.  had  been  dissolved 
in  1879,  and  its  business  taken  over  by  Messrs. 
Orford  and  Milne,  two  oi  the  partners,  but  the 
narnes  of  the  original  partners  still  remained  on 
the  record  as  the  plaintiffs'  solicitors. 

It  was  alleged,  m  support  of  the  motion,  that 
the  order  asked  for  on  further  consideration 
by  the  parties  having  the  conduct  of  the  pro- 
ceedings, had  provided  for  the  payment  in  of  the 
6601.  by  S.  Dawron  before  his  costs  were  taxed, 
and  that  the  form  of  order  in  fact  made  was 
obtained  npon  the  representation  of  the  plain- 
tiff's counsel  that  the  1596/.  would  be  jwid. 

Cozena-Kardy,  Q.C.  and  FancrU  for  the 
motion.— Stephen  Dawson  could  not,  in  any  case, 
have  been  allowed  to  retain  any  moneys  in  pay- 
Vbent  of  his  own  costs  until  he  had  paid  the 
1C96/.  found  to  be  due  from  h^m  into  court.  His 


solicitors  oanxwt  stand  in  a  better  posifeicm  than 
himself : 

Be  Barrald ;  WOd^  r.  WaMmi,  51  L.  T.  Bap.  N.  S. 
4il ;  83  L.  J.  N.  8.  505.  Cb. 

Again,  the  order  was  made  in  its  present  form 
upon  the  representation  that  the  money  fonnd 
due  would  be  paid  into  court.  The  order  never 
woald  have  beuimade  in  its  present  form  if  there 
had  been  anv  doubt  abont  it,  and  persons  who 
are  responsible  for  a  statement  by  which  the 
court  has  been  misled,  however  innocently  they 
may  have  made  it,  or  allowed  it  to  be  made,  will 
always  be  compelled  to  make  good  the  loss 
occasioned  to  any  parties  by  such  statentant : 

Be  Bptneer,  39  L.  J.  N.  S.  811,  Ch. ; 

Be  Ward,  31  Bear.  1. 

In  the  latter  case  the  principle  was  carried  to  the 
extent  of  making  a  country  solicitor  responsible 
for  a  statement  made  by  his  London  agents. 

Higgint,  Q.C.  and  S.  Sad  (or  the  respondents. 
—The  trustees  were  entitled  to  retain  the  mort- 
gage money  in  satiafaction  of  their  costa  when  it 
was  paid: 

SMt  v.  JTOiM,  85  Ch.  DiT.  no. 
The  order  does  not  make  the  taxation  of  costs 
conditional  on  the  payment  in  of  the  15961.  Even 
where  a  defaulting  trustee  is  ordered  to  pay  in  a 
snm  of  money  in  his  hands,  he  is  allovred  to 
deduct  a  reasonable  sum  for  costs  and  expenses  : 

Roy  T.  Oiitbon,  4  Han,  65. 
The  form  of  order  is  the  right  one  : 

Ooof>er  V.  PttcJwr,  4  Hare,  485 ; 
Karmtr  v.  BArriat  X  Boss.  155. 

An  ^;ent  of  the  trustee  is  not  responsible  if  the 
trustee  improperlypays  him  fbr work  done  oiit 
of  trust  funds.    The  court  will  not  follow  the 
funds  into  the  agent's  hands : 
JfriiF  V.  PMnon,  28  Bear.  296  ; 

Baraet  v.  Addy,  30  L.  T.  Bep.  N.  S.  54 ;  L.  Bep. 

9  Ch.  App.  244 ; 
Lydney  and  Wigvool  Iron  Ore  Company  t.  Bird,  .'>4 

L.  T.  Bep.  K.  8.  242  ;  33  Ch.  Div.  85. 

Xo  representation  whatever  was  made  to  tlie 
court  as  to  Stephen  Dawson's  ability  to  pay. 

XoBTU,  J.~This  is  an  application,  to  put  it 
shortly,  that,  notwithstanding  the  order  which 
has  been  made,  certain  solicitors,  who  are  named, 
mav  be  ordered  to  pay  into  court,  to  the  credit 
of  this  action,  the  sums  of  6721.  Is.  2d.,  2001.,  and 
h9l.  17a.  Id.,  being  part  of  the  trust  property 
received  by  them  and  retained  as  costs  or  the 
plaintiff,  Stephen  Dawson.  [His  Lordship  then 
read  the  order  on  fnrther  consideration.^  The 
order  was  made  in  that  shape,  and  the  first  C|iie9- 
tion  that  arises  upon  it  is  this :  The  pluntiff 
Stephen  Dawson  was  proved  wholly  unable  to 
pay  the  15962.,  or  a  single  penny  of  it,  and  it  is 
obvious,  for  reasons  which  I  will  mention  by-and- 
by,  that  it  was  impossible  for  him  to  do  so  at 
the  date  the  order  was  made.  When  the  matter 
went  before  the  taxing  master,  he  refused  to  tax 
the  costs  of  the  plaintiff  for  the  purpose  of  their 
being  allowed  out  of  the  6601.,  until  the  1596/.  hod 
been  paid  into  court.  He  apparently  construed 
the  order  ns  being  conditional,  but,  in  my  opinion, 
it  is  not  conditional  in  thut  sense.  Then,  it  i» 
necessary  to  consider  why  the  order  was  made  in 
that  shape.  It  is'  not  in  the  usual  form.  Thera 
is  no  doubt  whatever  what  the  usual  form  i.>*. 
'.  The  usual  form  of  order  is  that,  where  trustee 
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is  in  default,  he  cannot  have  any  cost<«  whatever 
given  to  him  out  of  the  trust  estate,  and  he  cannot 
take  any  part  of  his  own  share  {if  any)  in  the 
tnut  entate  till  that  default  has  been  made 
good.  That  is  the  universal  rule,  and  it  is 
departingfrom  the  common  form — the  right  form 
— of  order  when,  instead  of  directing  the  balance  to 
be  paid  into  court,  and  then  thn  costs  to  be  taxed 
and  be  paid  oat,  the  form  ia  adopted  of  directing 
that  the  costs  shall  be  allowed  in  the  first  place 
and  the  balance  of  the  balance  only  ahaU  be  paid 
into  ooart  That  is  a  oonrse  not  annsnal,  bat  it 
is  not  the  osnal  form,  and  the  usual  form  is  only 
departed  from  by  a  special  order.  Tbe  reason 
why  it  ia  departed  from  at  all  is  this :  It  very 
often  happens  that  a  trustee  has  balances  in  hand 
which  he  is  perfectly  ready  and  willing  and  able 
to  pay  into  court.  If  he  were  ordered  to  pay  into 
court  those  full  balances,  without  any  deductions, 
it  might  happen  he  had  already  paid  out  of  his 
own  pocket  the  costs  payable  to  the  solicitor,  and 
that  therefore  the  effect  of  che  order  that  he 
shonld  pay  in  the  true  balance  and  have  the  costs 
back  again,  is  merely  to  compel  him  to  take  out 
of  his  own  pocket,  or  out  of  his  own  banker's,  a 
certain  sum,  which  must  inevitably  come  hack 
again  to  him,  and  therefore,  without  any 
neoeaaity,  leave  him  oat  of  ppcket  for  a  time  of 
the  amoant  of  tboee  coats.  Therefore,  aometimea 
aa  a  matter  of  favour  and  by  way  of  convenience, 
a  person  as  to  whose  abilitv  to  pav  in  what  is  due 
mn  is  no  manner  of  doubt,  is  allowed  to  deduct 
hu  costs  from  the  balance  and  pay  the  balance 
in.  But,  as  I  said  before,  that  is  always  a  matter 
of  hvonr  and  nothing  else.  I  am  told  that,  when 
this  matter  was  before  tbe  court  on  further  con- 
sideration, tbe  connsel  who  appeared  for  this 
de&nlting  tniBcee  were  instructed  to  argue  the 
point  and  to  contend  that  the  form  in  which  the 
order  was  made  was  a  matter  oE  right,  and  that 
they  were  entitled  to  have  it  made  m  that  shape 
instead  of  in  the  form  of  paying  in  all  balances 
due  and  then  having  their  costs  out.  It  ia 
very  unfortunate  that  they  did  not  say  one  single 
word  on  the  salnect  on  that  occasion.  If  the^ 
had  done  so— if  there  had  been  anything  to  indi- 
cate to  the  court  there  was  ^  slightest 
nann  for  preferring  that  f<n*m  of  order  to 
tbe  other — it  would  have  been  apparent  there 
was  some  doubt  whether  the  balance  would 
be  paid,  and  the  order  would  never  have 
been  made  in  tbe  form  it  was.  On  being  told 
yesterday  that  counsel  had  had  rases  furnished 
to  them  in  support  of  the  contention  I  have  men- 
tioned, I  asked  for  the  strongest  of  those  cases, 
and  a  case  was  referred  to  by  counsel  which  is 
no  aatbority  whatever  on  tbe  snbject.  It  was  an 
instance  qf  the  order  being  made  in  the  shape  in 
which  this  order  was  made,  but  it  did  not  indicate 
in  the  slightest  degree  that  it  was  a  matter  of 
right.  Therefore,  the  universal  rule  being  as  £ 
have  aud,  and  there  being  certain  cases  in  which 
it  is  departed  from,  it  was  departed  from  in  this 
case  upon  the  representation  to  the  court  that  tbe 
sum  which  had  to  be  p^id  in  was  about  to  be  paid 
in  full.  Then  I  should  say  this  farther,  it  now 
appearing  that  the  1596!.  cannot,  nor  can  any  part  of 
j^oepaidtitis  sn^fested  that  tbe  order  for  allow- 
ing the  coats  ont  of  the  other  sum  cannot  stand. 
It  w  clear  to  me,  beyond  all  question,  that,  unless 
the  balance  due  were  to  be  paid  in  at  once,  the 
ocdsr  is  as  wrong  as  it  can  be,  and  to  set  it  right 
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by  appeal  to  the  Court  of  Appeal  would  be  a 
matter  of  course.  There  would  be  no  answer  to 
it.  It  was  not  a  consent  order.  There  is  a  right 
of  appeal,  and  tbe  Court  of  Appeal  would,  under 
the  circumstances  now  appearing,  vary  that  order. 
But  it  does  not  appear  to  me  necessary  to  put  the 
parties  to  appeal.  It  seems  to  me  now,  knowing 
what  I  do,  and  what  I  did  not  know  when  the 
order  was  made,  that  it  is  competent  to  me  to 
make  an  alteration  in  the  effect  of  the  order  in 
this  way :  There  ia  a  strong  analogy  for  what  I 
am  going  to  do  in  the  oaae  of  Qawur.  Taylor  (2 
Hare,  413).  An  order  had  been  made  on  further 
consideration  directing  that  the  costs  of  the 
trustees  and  of  other  parties  to  the  action  should 
be  taxed  and  paid  out  of  tbe  fund.  There  was 
no  direction  whatever  as  to  the  order  in  which 
those  costs  should  be  paid.  Subsequently  it  was 
brought  to  the  attention  of  the  court  that  the 
estate  was  not  sufficient  to  bear  all  those  costs, 
and  the  court,  on  that  being  shown,  directed  that, 
notwithstanding  the  order  for  payment  of  all 
these  costs  out  of  the  fond,  they  were  to  be  paid 
in  the  following  order The  executor's  costs  first, 
and  the  costs  of  the  other  parties  only  so  far  as 
they  could  be  paid  out  of  wnat  remained  of  the 
fund  after  paying  the  exeoator'a  costs.  That  case 
was  followed,  to  own  recollection,  by  James, 
L.  J.,  when  Vice-Chancellor,  in  a  case  in  which,  on 
further  consideration,  the  costs  of  all  parties  had 
been  ordered  to  be  paid  wttbout  preforenoe  or 
priority  out  of  what  was  at  the  time  an  ample 
estate.  By  reason  of  expensive  proceedings  oy 
way  of  appeal  from  the  order  on  further  con- 
sideration and  variation  of  that  order,  conside  r- 
able  further  costs  had  been  incurred  after  the 
order  had  been  made,  and  the  addition  of  those 
subsequent  costs  which  were  payable  to  the  exe- 
cutors increased  their  costs  so  much  that  the 
estate  was  no  longer  sufficient  to  pay  those  costs  ; 
and  the  Vice-Chancellor  held,  that,  by  reason  of 
what  had  taken  place,  be  ought,  notwithstanding 
the  order  on  further  consideration,  to  order  that 
the  costs  of  the  executors  should  be  paid  first, 
and  the  other  costs  afterwards,  so  far  as  the  sur- 
plus was  snflSeient.  In  the  present  case  it  seems 
comx»etent  to  me,  following  that  analogy,  to  direct 
that  the  taxation  and  payment  of  costs  on:  of  the 
6601.  should  be  deferred  until  the  1596{.  has  boen 
paid  into  conrt,  and  that  in  the  meantime  the 
6601.  should  be  paid  into  court,  and,  it  necessary, 
I  shall  be  prepared  to  make  the  order  in  that  shapo 
now.  But  there  is  a  further  ground  on  which  it 
seems  to  ran  I  ought  to  give  directions  such  as  \ 
am  asked  to  do.  It  is  this.  The  application  to  the 
court  was  made,  as  I  have  said,  on  the  footing 
beyond  all  question  that  this  sum  was  to  be  paid 
at  once,  and  that  there  would  be  no  difficulty  in 
paying  it.  [His  Lordship  then  went  through  the 
shorthand-writer's  notes  of  what  took  place  on 
the  hearing  on  further  consideration,  from  which 
he  came  to  the  conclusion  that,  though  no  «p«!ial 
statement  was  made  as  to  Stephen  Dawson's 
means,  it  was  implied  that  be  was  in  a  position 
to  pay  in  the  money  at  once,  and  proceeded:]  Now 
it  turns  out  in  that  state  things,  instead  of  his 
being  in  a  position  to  pav  in  the  money  at  once, 
he  was  not  in  a  position  to  do  anything  of  the 
kind.  I  have  no  doubt  that  bis  counsel  was 
acting  in  perfect  good  faith  in  the  matter,  and 
in  everything  that  was  done,  and  all  that  I  say 
proceeds  on  that  assumption,  that  he  was  acttmr 
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in  perfect  bononr  a>  between  himself  and  the 
ooait.  I  hare  no  doubt  about  it*  bnt  the  &ct 
remains  that,  instead  of  Stephen  Dawson  being  in 
the  {Ksition  so  described,  he  was  in  a  very  different 
poBition.  [Hu  Lordship  then  read  the  evidence 
filed  on  the  motion  for  attachment  as  to  Stephen 
Dawsfm'a  means,  and  proceeded  :J  I  am  satisfied 
that,  at  the  time  at  which  the  order  on  further 
consideration  was  made,  it  was  absolately  hopeless 
that  he  could  par  one  single  -peimj  of  the  15961. 
which  he  was  ordered  to  paj  into  conrt,  and  in 
defanlt  of  payment  of  which  he  never  would  have 
been  allowed  to  have  a  penny  of  costfl  out  of 
the  trust  funds.  Under  these  circumstances  I 
come  to  the  conclusioa  that  there  has  been  a 
representation  made  to  the  conrt  on  the  footiug 
which  the  order  was  made,  which  representa- 
tion kept  back  veir  important  and  material  in- 
fcnmation,  snch  information  as  if  given  would 
have  whoUj  prevented  the  order  being  made  in  the 
shape  in  which  it  is.  I  hold,  therefore,  as  r^iards 
Stephen  Dawson,  that  the  order  for  taxation  of 
c(»ts  and  ^lowance  of  them  should  be  postponed 
for  the  present,  and  that  in  the  meantime  the  6602. 
shonld  be  paid  into  court.  Then  this  appears, 
that  the  present  application  is  founded  on  the 
fact  that  the  solicitors  have  received  out  of  the 
trust  funds  the  sum  of  6601.,  and  two  further 
sums  of  2001.  and  591.  No  application  has  been 
made  to  me  at  the  bar  in  respect  of  those  further 
sums,  because  I  am  told  that  the  solicitors  have 
put  in  an  affidavit  which  is  accepted  as  perfectly 
correct,  showing  that  when  they  received  those 
sums  they  had  no  notice  whatever  that  the^  were 
any  portion  of  the  tmst  estate.  That  being  so^ 
it  seems  to  me  that  the  86licitors  could  not,  nnd«- 
any  drcomHtances,  have  to  pay  those  back.  Bnt^ 
as  regards  the  other  snm,  it  is  not  diqmted  that 
they  did  receive  that  stim,  knowing  that  what 
they  did  receive  was  part  of  the  trust  estate, 
and  that  they  have  treated  that  part  of  the  tmst 
estate  as  applicable  towards  payment  of  their 
costs.  With  respect  to  that  it  is  said  that,  they 
having  been  paid,  have  a  right  to  keep  that  sum, 
and  certain  suggestions  have  been  made  with 
respect  to  the  position  of  the  solicitors  of  trustees, 
with  respect  to  which  I  think  it  right  the  parties 
^onld  understand  what  their  riphts  are.  The 
person  employed  by  trustees  to  act  as  their 
solicitor,  with  respect  to  the  tmst  estate,  is  com- 
monly enough  said  to  be  a  solicitor  for  the  tmst 
estate.  Bnt  that  is  an  inaccurate  way  of  de- 
scribing his  position.  He  is  not  solicitor  to  the 
tmst  estate.  He  has  no  retainer  from  the  trost 
estate,  and  he  is  not  employed  by  the  trust  estate, 
bnt  he  is  the  person  empli^ed  by  the  trustee  for  his 
own  purposes  as  trustee.  His  retainer  is  by  the 
trustee  personally.  The  tmstee  personally  is  the 
one  liable  to  pay  his  costs,  and  the  only  person  to 
whom  the  soUcitor  can  look  for  those  costs.  The 
solicitor  of  the  trustee  has  no  lien  whatever  upon 
the  trust  estate  for  those  costs.    That  is  the 

general  rule.  There  are  certain  exceptions  to  it 
y  which  a  trustee's  solicitor  maij  in  that  cha- 
racter  have  got  a  better  claim.  He  may,  for  in- 
stance, have  got  a  statutory  charge  by  an  order 
of  court  in  respect  of  his  having  recovered  or 
preserved  either  the  whole  of  the  trust  sum  or 
some  part  of  it.  He  may  possibly  have  some  lien 
on  documents  in  his  hands.  He  may  have  a 
right  as  between  himself  and  his  employer  to  go 
i^inst  that  employer's  share  of  the  trust  estate. 
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Bnt,  except  in  those  respects,  he  has  no  daua  oa 
the  trust  estate,  and  the  general  mle  is  what  I 
have  stttted.  The  trustee,  on  the  other  hand,  has 
a  right  to  be  indemnified  out  of  the  tmat  estate 
with  respect  to  the  exprasaB  properly  incurred  by 
him  on  hehidf  of  that  trust  estate,  inolndinff' 
among  other  things  the  costs  properly  iacanred 
by  him  in  employmg  a  solicitor,  and  the  tenstee- 
havins  a  right  to  be  indemnified  by  the  tmat 
estate,  has  a  right  to  have  that  indemnity  as  a 
first  charge  on  the  tmst  estate,  and  the  solicitor 
indirectly  gets  the  benefit  of  that,  but  he  has  not 
directly  any  charge  on  the  estate,  and  any  pay- 
ment he  gets  out  of  the  estate  is  only  through  the 
right  of  the  trustee  who  is  his  employer  to  be 
indemnified  out  of  the  estate.  Therefore,  as 
regards  the  solicitor  of  the  trustee,  be  doee  not 
stuid  in  any  better  position  as  agw^ist  the  tnut 
estate  than  his  client  the  trustee  him^lf  dofls. 
It  tlurafore,  the  6601.  is  in  the  hands  of  tb» 
trustee,  and  he  wouU  be  ordered  to  pay  it  into 
the  estate,  if  the  solicitor  has  received  it  from  the 
trustee  with  notice  that  it  is  part  of  the  tmat 
estate,  he  cannot  possiblv  be  in  any  better  positioa 
than  bis  client  would  be.  Then  U  was  ai^ed 
that  he  was  In  a  better  position,  and  the  case  <^ 
Bames  v.  Addy  {ttbi  sup-)  in  particular  was  ref  exred 
to  as  an  illustration.  But,  instead  of  that  being  an 
illustration  to  show  h^  was  in  a  better  position,  it 
shows  exactly  the  contrary.  In  that  case  st^ci- 
tors  had  been  made  parties,  and  they  had  not 
received  any  part  of  the  tmst  estate  excepting  in 
this  way,  ttiat  one  of  them  had  received  certain 
small  sums  as  ^^nt  for  the  tmstee,  in  order  that 
he  might  them  to  somebody  else,  and  he  faftd 
so  paid  them.  With  respect  to  that,  the  Iiurd 
Cbwiodloir  pointed  out  that  the  solicitor  ong^ 
not  to  be  made  a  party  to  the  aotion,  he  had  not 
mixed  himself  up  with  the  breach  of  trust,  and 
he  had  not  received  and  retained  that  part  of  the- 
tmst  fund.  If  he  had  done  so  the  position  would 
have  been  perfectly  different,  as  Lord  Selbome 
points  out  at  p.  251,  L.  Bep.  9  Ch,  App.,  where  he 
says :  "  Strangers  are  not  to  be  made  CKmstractive 
trustees  merdy  because  they  act  as  the  agents  of 
trustees  in  transactions  within  their  l^al  powers, 
transactions,  perhaps,  of  which  a  court  of  equity 
may  disapprove,  unless  those  agents  receive  and 
become  chargeable  with  some  part  of  the  trust 
property,  or  unless  they  assist  with  knowledge 
in  a  dishonest  and  fraudulent  design  on  wo 
part  of  the  trustees;"  and  again  he  says,  at 
page  254 :  "  It  is  said  that  the  solicitor  is  to  be 
charged  with  the  sums  in  question,  although  he 
did  not  retain  them  or  benefit  l^a  single  smiling 
of  that  money."  Now,  if  in  this  case  the  solicitoiv 
had  merely  received  that  snm  and  paid  it  over, 
aciing  as  agents  only,  I  should  not  nave  thought 
they  were  liable  for  the  sum ;  but  when*  they  have 
received  it  and  kept  it,  and  have  it  in  theurown 
pockets  in  respect  of  their  own  costs,  it  serans  to 
me  they  are  persons  who  have  received  the  tmst 
fnnds  with  notice  of  the  trust,  and  that  they  can- 
not set  up  that  they  have  any  better  right  to 
retain  it  than  the  trustee  himself.  As  regards 
the  two  other  sums  In  respect  of  which  I  am  not 
asked  for  relief  at  the  bar,  1  am  told  they  were 
part  of  the  trust  estate ;  but,  inasmuch  as  these 
sums  were  pa^'ments  made  by  the  trustee  to  the 
solicitor  in  satisfaction  of  their  legal  claims 
against  him  as  their  debtor,  without  any  notice 
whatever  that  they  were  par^  q(  the  trust  estate. 
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there  is  no  reason  why  they  should  .be  ordered  to 
rqiay  thorn  soma.  As  regards  the  sam  they 
nceiTed  with  notice,  they  cannot  retain  it  unless 
the  trostee  wonld  be  entitled  to  zetun  it  by 
KMOO  td  Bome  claim  he  baa  against  the  estate, 
vUch  claim  he  cannot  have  onti]  he  haa  satisfied 
the  fall  amonnt  dne  from  him.  The  oalj  serums 
difficolfrir  I  felt  abont  this  matter  is  whether 
the  appucation  that  the  solicitora  shoald  pay  this 
money  in  as  a  tmst  fund  in  their  hands  can  be 
enforoed  on  the  present  application.  It  seems  to 
me  to  be  for  their  benefit  that  it  should  be  done 
if  it  can.  Bnt  farther  than  that  I  have  not  heard 
any  argument  addressed  to  me  on  the  footing 
that,  assuming  they  are  liable,  this  is  not  a  proper 
my  of  enforcmg  their  liability.  I  foel  therefore 
that  I  am  relieved  from  consictering  tluA  qnestion 
m  dealing  with  the  qnestion  whether  it  would, 
and  I  do  not  suggest  it  might  not,  be  enforced 
agunst  them  as  solicitors  of  the  court,  the  appli- 
catioa  being  made  not  only  in  the  matter  of  the 
actioi,  bat  in  the  matter  of  the  solicitors.  It 
seema  to  me  therefore  that  I  must  order  thnn  to 
par  in  the  672L 

After  some  diaenasitm,  it  appearing  that 
Stephen  Dawson  had  been  ordered  to  pay 
interest  on  the  660Z.,  which  interest  was  in- 
cluded in  the  15962.  found  due  from  hin:,  the 
order  was  made  on  the  solicitors  to  pay  in  the 
4721.  with  simple  interest  on  the  660f.  at  4  per 
cent,  within  two  months. 

NoKTH,  J. — ^Then,  as  regards  the  costs,  the  ap- 
plication is  tbat  there  should  be  three  sums  paid 
m,  the  2001.  and  591.  as  well  as  the  6602.  It  seems 
to  me  that,  as  regards  the  two  sums  of  200!.  and 
the  solicitors  are  right,  and  are  not  liable  to 
pay  these,  and  it  is  clear  that  certain  portions  of 
the  evidence  have  been  addressed  to  those  sums. 
Under  those  circumstances  I  think  the  right 
order  is  that  neither  side  should  receive  or  pay 
SD^  costs  of  this  application.  Then  there  is  one 
thing  further  I  have  to  provide  for.  The  costs 
that  under  the  order  on  further  consideration  as 
it  stood  were  to  be  deducted  were  the  Joint  costs 
of  the  two  ^stees  while  two  were  ahve,  as  weJI 
as  the  costs  of  the  snrviving  trustee  Stephen 
BawBOQ,  after  the  death  of  his  co-trustee  Staniar. 
There  is  nothing  to  deprive  Staoiar's  estate  of 
the  light  to  anch  costs  as  were  properly  incurred 
bj^him  becaiuse  no  balance  is  found  due  from 
him  in  any  way.  Under  these  circumstances,  the 
numey  must  lie  paid  into  court,  but  there  must 
be  a  direction  for  taxation  of  the  joint  costs  and 
the  parent  of  Staniar's  costs  to  his  solicitors  ; 
thetaxmg  master  will  ascertain  what  those  costs 
are.  The  order  will  be  like  the  one  I  made  in 
JfcEwan  v.  Crombie  (49  L.  T.  Bep.  N.  8.  499  ;  26 
Ch.  Div.  175),  and  the  late  Master  of  the  Bolls 
made  in  Smith  v.  Dale  (44  L.  T.  Kep.  N.  8.  460; 
18  Ch.  Div.  516). 

Solicitors :  Bolton,  Bobbins,  SuaJc,  and  Co., 
agents  for  Hinde,  Milne,  and  Co.,  Manchester; 
Jwofte  and  Bont,  ^nts  for  Wm.  Oiford,  Man- 
chester ;  CoZs  and  «7acfeMm. 


Wedneaday,  Fd).  2. 

(Before  Nokth,  J.) 

Ixbbbt-Tbrrt  v.  Caeteb.  (a) 

Fraeiim'Speeial  indoraement—B.  8.  C,  Order 
IJL,  r.  6— Order  XIV.,  r.  l—Forechture  aoUon 
— Special  indoraemeAi  for  amount  mortgage 
debt. 

An  action  for  foredoewre  wot  commenced  by  writ 
indorsed  for  an  account,  a  pergonal  order  on  the 
mortgagor  for  payment,  oWd  for  foreclosure  or 
sale.  After  the  defendant  had  appealed,  ihe 
^laiat^  ammded  hie  writ  by  adding  a  epecicd 
tndonement  m  the  form  required  by  B.  8.  0^ 
Order  UL,  r.  6,  for  the  amount  of  the  mortgnge 
dtht  cmi  Mereriand  eoeta. 

This  was  a  summona  hy  the  plaintiff  for  leave  to 
sign  final  judgment  under  Order  Xfv.,  r.  1. 

Hdd,  thai  we  plavKtiff  having  claimed  the  usuai 
^wUable  relitf,  did  not  "  seek  only  to  recover  a 
debt  or  liquidated  demand  in  monev  "  wUhin  the 
meaning  of  Order  III.,  r.  6,  amd  uiat,  ther^ore^ 
his  writ  was  not  necially  indorsed  within  the 
mfeanvng  of  that  ruia  and  Order  XIV.,  r.  1. 

On  the  quemon  whether  the  defendant  who  had 
appeared  before  the  amendment  had  "  appeared 
to  a  epeciaiiy  imdorted  writ "  within  the  meaning 
of  the  loiter  rule,  the  Court  ei^esaed  no  opinion. 

This  was  an  action  for  foreclosure,  commenced 
by  writ,  issued  the  29th  June  1886,  which  was 
indorsed  only  for  "  an  account  of  what  is  due  to 
the  plaintiffs  for  principal,  interest,  and  costs  on 
a  mortgage  for  8<X)0I.,  dated  the  16th  Dec.  1885, 
and  made  between  the  defendant  of  the  one  part, 
and  the  plaintiff  of  the  other ;  for  a  personal 
order  npon  the  defendant  for  payment  of  what 
should  he  fonnd  due  npon  taking  anch  aocxmnt. 
and  that  the  mortgage  might  he  enforced  by 
foreclosure  or  sale ;  wd  for  the  appointment  of 
a  receiver. 

The  di^endutt  entered  an  appearance  to  this 
writ. 

A  receiver  was  appointed  on  the  9th  Aug.  1886, 
and  on  the  same  day  leave  was  obtained  to  amend 
the  writ. 

The  writ  was  amended  by  adding  a  special 
indorsement  in  the  form  required  by  Order  III., 
r.  6,  for  80001.  and  the  halt-year's  interest  due 
on  the  24th  June  1886,  with  subsequent  interest 
until  payment,  and  41.  4s.  or  such  sum  as  should 
be  allowed  on  taxation  for  costs. 

The  plaintiffs  took  out  a  summons  on  the  17th 
Sept.  1886  for  liberty  to  sign  final  judgment  in 
the  action  for  the  amonnt  mdorsed  on  the  writ, 
with  interest  and  costs. 

The  summons  was  ac^oumed  into  court,  and 
now  came  on  for  hearing. 

At  the  date  of  the  issue  of  the  summons  the 
receiver  had  not  received  any  rents. 

The  following  roles  were  referred  to  in  the 
argnment: 

Order  UL,  r.  6 : 

In  all  aotiona  where  the  plaintifF  seeks  onlyto  raoover 
»  debt  or  litjoidated  demuid  in  moaej  payable  bj  the 
defendant  with  or  without  intwe8t|  ansiof  .... 
(6)  on  a  bond  or  ooatraot  usdn  seal  for  payment  (tf  a 
liquidated  amonnt  of  money  ....  the  writ  of 
snrnmona  may,  at  the  option  of  the  defendant,  be 

Seoially  indorsed  with  a  statement  of  hia  claim  or  of 
s  remedy  or  relief  to  which  be  claims  to  bo  entitled. 
Snoh  apeoial  indorsement  Bhall  be  to  the  eSeot  of  aaoh 
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of  the  fonna  in  Appendix  C,  ■.  14,  u  shall  be  applicable 
to  the  case. 

OrderXIU.,r.  3: 

"Where  fhe  writ  of  Bommons  ia  indorsed  for  a  liqui- 
dated demand,  wbetber  apeoially  or  otherwiae,  uid  uie 
defendant  faila  to  appear,  the  plaintiff  iiiiqr  enter  final 
jodgment.  .... 

Order  XIV.,  r.  1 : 

Where  the  defendant  ajppean  to  a  writ  of  snmmonB 
specially  indorsed  nnder  Order  HI.,  r.  6,  the  plaintiff 
may,  on  atBdavit  made  by  himself  ....  apply  to 
a  jnd(fe  for  liber^  to  enter  final  jndffment  

Montague  Cookson,  Q.C.  and  E.  Ward  for  the 
plaintiff. — "We  have  a  right  to  obtain  jndgment  on 
the  covenant  by  special  indorsement  on  the  writ : 

Bimtt     Jontt,  54  L.  T.  Bep.       S.  608  ;  32  Ch. 
Div.  635. 

The  principle  of  Farrer  t.  Laeu,  Hartland,  and 
Co.  (&i  L.  T.  Bep.  N.  S.  515;  31  Ch.  Div.  42)  is 
that  the  court  should  give  the  mortgagee  fall 
relief  upon  all  hie  remedies  in  one  action.  If 
he  cannot  specially  indorse  Ids  writ  under  Order 
m..  r.  6,  it  would  be  better  for  him  to  bring  a 
separate  action  on  the  covenant  in  the  Qneen's 
Bench  Division.  At  the  date  of  the  snmrnons 
the  pUintifTs  claim  was  clearly  a  lifinidated 
demand,  for  the  receiver  had  not  received  any 
rents. 

0.  Senderson  for  the  defendant. — In  the  flist 
place,  the  defendant  has  not  "  appeared  to  a  spe- 
cially indorsed  writ "  so  as  to  bring  the  case  within 
the  words  of  Order  XIV.,  for  the  special  indorse- 
ment was  added  by  amendment  after  the  defen- 
dant's appearance,  and  he  has  never  appeared  to 
the  amended  writ.  In  the  next  place,  tne  plain- 
tiff was  not  entitled  to  specially  indorse  his 
writ  under  Order  III.,  r.  6,  for  he  does  not  seek 
"  only  to  recover  a  debt  or  liquidated  demand 
he  sought  other  relief  besides.  The  point  was 
expressly  decided  by  Fry,  L.J.  in  Hul  v.  Side- 
bottom  (47  L.  T.  Bep.  N.  S.  224).  The  case  of 
Biatett  v.  Jones  (uhi  Btip.)  was  an  am>lication  for 
leave  to  sign  ^d^nent  in  defanlt  appearance 
under  Or<ur  XJIl.,  r.  3,  where  the  words  are, 
*' Where  a  writ  of  snrnmons  is  indorsed  for  a 
liquidated  demand  whether  specially  or  other- 
wise." Counsel  admitted  in  ttiat  case  that  his 
writ  was  not  specially  indorsed,  but  claimed  final 
judgment  under  the  words  "or  otherwise." 

Montague  Cook$on  in  reply. — The  decision  of 
Try;  L.J.  in  SiU  v.  Sideoottom  does  not  apply 
since  the  case  of  Farrer  v.  Lacy,  Hartland,  and 
Co.  (u&»  sup,),  for  the  principle  there  laid  down  is 
inconststent  with  it. 

ISoHTH,  J. — In  this  case  the  plaintiff  brought 
an  action  for  an  account  of  what  was  due  to  him 
on  the  security  of  a  mortgage  and  for  realisation 
of  the  mortga^  in  the  usual  way.  He  now 
applies  for  an  immediate  judgment  before  the 
trial  for  8000Z.  He  can  only  claim  such  a  judg- 
ment by  showing  that  his  writ  is  specially  in- 
dorsed under  Order  III.,  r.  6.  The  defendant 
says  that,  even  if  it  be  specially  indorsed,  it  has 
only  been  so  indorsed  by  amendment  made  since 
the  defendant's  appearance,  and  that  the  plaintiff 
is  therefore  not  entitled  to  proceed  under  Order 
XIV.,  r.  1,  because  the  defendant  has  not 
"appeared  to  a  writ  of  summons  specially 
indorsed  nnder  Order  III.,  r.  6."  I  pass  over  that 
pmnt  wiUumt  expressing  an  opinion,  beconse, 
whether  the  defendant  has  appeared  or  not  to 
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the  amended  writ,  he  sayB  the  writ  is  not  spe- 
cially indorsed  within  the  meaning  of  Order  III., 
r.  6,  and  that  such  an  indorsement  can  only  be 
made  where  in  the  words  of  the  rule,  "  the  plain- 
tiff seeks  only  to  recover  a  debt  or  liquidated 
demand  in  mon^."  Is  this  a  case  where  the 
plaintiff  seeks  only  a  liquidated  demandP  I  think 
it  clearly  is  not.  He  seeks  something  else,  viz., 
the  usual  equitable  relief  by  realisation  of  his 
mortgage  security.  Fry,  L.J.  appears  to  have 
decided  the  exact  point  in  1882,  in  the  case  of 
ma  V.  Sidebottom  (47  L.  T.  Bep.  N.  S.  224.)  Why 
should  I  not  follow  that  case  P  It  is  said 
that  the  case  of  Bieeett  v.  Jonea  (54  L.  T.  Bep. 
N.  S.  603  ;  32  Ch.  Div.  636)  is  inconsistent  with 
it,  but  that  case  was  under  a  different  rule,  and 
the  difference  was  pointed  out  by  counsel  and 
referred  to  by  the  jndge.  Thatwasacase  under 
Order  XIII.,  r.  3,  which  provides  for  signin|f 
final  jndgment  for  defanlt  of  appi  Baranco  whero 
the  writ  of  summons  is  indorsed  for  a  liquidated 
demand  whether  speciaRy  or  otherwise.  I  am  of 
opinion  the  words  of  that  rule  clearly  distingmsh 
the  case  of  BisBeit  v.  Jonet  (u&i  «up.)  from  the 
present  case,  and  that  in  this  case  the  application 
cannot  succeed.  There  will  be  no  order  on  the 
summons  except  that  the  costs  are  to  be  the 
defendant's  in  any  event. 

Solicitors  :  AngeU ;  Im&eri- Terry  uid  Po^ ; 
Futvoye,  Field,  and  Baker. 


Jan.  11, 13,  and  17. 
(Before  Siuuvfr,  J.) 
Re  Bethbll;  Bet  he  u.  v.  BETUEii.  (a) 

Statute  of  lAmitaiione— Simple  contract  d^3t~~ 
Acknowledgmmi — Undated  cheque — ifo  yrocwf- 
mmir-Time—mile  cf  EM^ange  Act  18«!  (45  dr 
46  Via.  c.  61),  «8.  45  (2),  46  (2)  (c;,  73. 

A  debtor  wrote  to  hia  creditor  aehing  him  to  make 
out  and  aend  hie  account,  and  said, "  I  lotU  aend 
it  you  aa  soon  aa  poaaible.'*  He  aUo  wrote  leUert 
aubaeguitntly,  in  which  he  $aid  he  would  aend 
money  aa  aoon  as  he  eoidd. 

Held,  thai  theee  lettera  did  not  eotdain  aueh  an 
aeJenowledgjnent  aa  that  an  ahtoluie  promiae  io 
pay  could  be  inferred. 

The  debtor  gave  to  hia  creditor  a  cheque  tohidt  was 
undated,  he  not  at  the  time  having  a  auf^eient 
balance  at  hia  banlcera  to  meet  it,  and  tt  was 
arranged  that,  when  a  loan  which  the  debtor  was 
negotiating  was  completed,  he  ahould  inform  the 
creditor,  who  waetofillin  the  date  and  preaent 
the  cheque  for  payment. 

The  loan  waa  not  completed,  and  the  debtor  wrote  to 
the  creditor  and  informed  him  of  the  fact.  The 
creditor,  eonaequently,  did  not  fill  in  the  date,  or 
preaent  the  cheque  for  paymmt. 

After  more  than  aim  years  toe  creditor  made  a  daim 
in  reipeet  of  the  cheque  againat  the  dehtor'a  9$tat0. 

Held,  tkat  the  daim  was  barred  by  the  Statuie 
of  JAmitationa,  aa  the  time  began  to  run  from  the 
dale  when  the  letter  waa  received  informing  As 
creditor  that  the  loan  waa  not  completed. 

Preaentmeni  of  the  cheque.under^  etrcunutonees, 
would  be  diapenaed  with. 

This  was  a  motion  on  behalf  of  Albert  James 

Fadgen,  that  an  order  mode  in  chambers  on  the 

(a)  Beported  by  A.  J.  UALL,  Esq..  Barttaterat-Law. 
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20tli  Dec.  1886,  whereby  the  claim  of  the  appli- 
cant to  be  a  creditor  of  the  estate  of  Christopner 
Bethell,  decMBed,  for  5411. 16«.  7d.  ttss  disallowed, 
mi^t  be  discbai^ed,  and  that  the  applicant 
mipit  be  declared  and  aUowed  to  be  a  creditor  of 
the  estate  for  that  sum. 

The  deceased,  Christopher  Bethell,  left  England 
in  Ibrch  1878  for  the  Cape,  and  remained  there 
notil  his  death.  He  died  in  Jnlr  1884.  and  in  1885 
Uiis  action  wae  commenced  by  nis  legal  personal 
representative  for  the  administration  of  his  estate, 
aiut  the  nsoal  jndgment  for  administration  was 
[Ktmoonced  in  Oct.  1885.  Under  the  inquiry 
as  to  creditors  Fadgen  broaght  in  his  claim,  which 
was  alleged  to  be  due  partly  in  respect  o!  a 
Gimple  contract  debt  of  4411. 16s.  Id.,  which  had 
accnied  dne  before,  and  at  the  commencement  of 
1878,  and  partly  in  respect  of  a  cheque  for  100!. 
given  to  him  by  the  deceased.  The  personal 
rqireaeniatlTa  dupnted  the  claim,  on  the  ground 
tut  it  waa  barred  under  the  Statute  of 
Limitations.  As  to  the  441f.  I60.  7d.,  the  deceased 
had  been  engaged  in  betting  transactioiu  with 
Pa^^ni,  who  was  a  tnrf  ccnnmiseion  agent,  and 
the  money  was  the  balance  due  to  ^idgen  in 
rrapect  of  these  transactions.  The  dmeased 
being  very  much  in  debt,  tried  in  the  early  part  of 
1878  to  raise  money  on  a  poaf  ohit  bond. 

This  came  to  the  knowledge  of  his  &ther,  who 
interfered  in  the  matter,  and,  in  consequence  of 
that,  the  loan  was  not  raised.  It  appeared  from 
the  evidence  that  the  deceased  had  tnen  no  means 
of  paying  his  debts. 

The  deceased  wrote  Fadgen  a  letter,  apparently 
in  Feb.  1878,  informing  him  that  his  fatner  had 
been  told  about  the  loan,  and  saying : 

latonoepaioff  theoOBoera  till  tiiiiijfs  eool  down,  aa 
BOW  we  can  say  that  we  have  not  bwrowed  any  money. 
I  vill  let  70Q  uve  Bome  the  moment  it  la  safe  to  do  it. 

In  March  1878  he  was  sent  out  of  the  country 
his  foither.   When  on  board  the  ship  Danube, 
bonnd  for  the  Cape,  he  wrote  to  Fadgen  as 
fidlows: 

I  IiaTe  been  handled  off  to  the  Cape  for  a  year  on  the 
abortast  notice  by  an  infuriated  parent.  Will  yon  make 
oat  your  aooonnt  .  .  .  and  send  it  to  me  addreeaed 
FoiMffioe,  Durban,  Natal.  I  will  tend  it  yon  aa 
aoon as  poMoble.  .  .  .  Bettdyoar  aooonntnestweek. 
.  .  .  mail  erery  Thursday. 

The  account  was  duly  sent  to  the  deceased  in 
Uarch  1878. 

TEie  deceased  subsequently  wrote  to  Fadgen  a 
letter  from  Cape  Town,  dated  the  8th  May,  1878, 
in  which  he  said, "  I  will  send  yon  a  cheque  as 
soon  as  I  can."  On  the  11th  July  1878  he  wrote 
igain  to  Fad^n  a  letter,  in  which  he  Baid,  "  I  will 
said  some  com  home  as  soon  as  ever  I  can/' 

Aa  to  the  cheque,  the  facts  were  as  follows : 
It  ns  an  undated  cheque  apon  the  Imperial  Bank, 
written  to  Padgen  or  bearer  for  100Z. 

According  to  Fadgen 's  evidence  the  cheque  was 
given  to  him  in  or  about  March  1878  ny  the 
deceased  in  payment  of  sums  dne  to  Padgen,  not 
included  in  the  4411.  16«.  7d.,  amounting  to 
1(^21.  59.  6(2.  It  was  not  dated,  because  the 
deceased  had  not  at  the  time  of  giving  it  a 
ralGcient  balance  at  his  bank  to  meet  it,  and  he 
told  Padgen  that  he  expected  a  loan  which  he  was 
negotiating  to  be  shortly  completed,  and  as  soon 
as  it  was  he  would  have  sufficient  money  at  his 
bank  to  meet  the  cheque,  and  he  would  then  wire 
Fkdgen  thereof,  who  was  thereupon  to  fill  in  the 
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date  of  the  cheque  and  obtain  payment  thereof. 
This  cheque  was  accepted  by  Fadgen  in  full  dis- 
charge of  the  sum  of  102!.  50.  U. 

Tlw  loan  referred  to  was  tlM  proposed  loan  on 
the  pott  obit  bond  above  referred  to,  which  was 
not  completed,  owing  to  the  interfertnce  of  the- 
deceased's  father,  and  of  which  non-comi^etion 
the  deceased  informed  Padgen  in  the  letter  of 
Feb.  1878  above  referred  to. 

In  consequence  of  this  information  the  cheque 
was  never  presented  by  Padgen  for  payment. 

It  appeared  that  there  was  a  sum  of  6OOI.  in 
court,  toeing  arrears  of  rent  due  at  the  death  of 
the  deceased  in  respect  of  certain  property  of 
which  he  was  t«uuit lor  life.  His  debts,  nowerer^ 
were  considerably  larger  in  awwn'rt  than  that 
sum. 

W.  F.  Hamilton  (with  him  Henry  Kisch)  for  the 
motion, — The  letters  which  the  deceased  wrote 
to  Padgen  amounted  to  an  acknowledgment  of 
his  debt,  and  an  absolnte  unconditional  promise 
to  pay  can  be  inferred  from  them.  These  letters 
were  all  written  out  of  the  jurisdiction,  that  written 
on  board  the  Danube  aa  well  as  the  others,  and,, 
therefore,  there  was  a  contract  to  pay  made  ont 
of  the  jarisdiction,  and  the  time  has  not  run,  and 
the  debt  is  not  haired  under  the  Statute  of 
Limitations.  There  is  evidence  of  deceased's 
ability  to  pay,  and  Tanner  v.  8maH  tfiB.&C.  608) 
is  distinguishable.  There  is  now  6001.  in  court 
in  respect  of  arrears  of  rent  due  to  him.  He- 
letter  written  on  board  the  Danube  must  be 
taken  to  mean  that  he  would  send  the  money  as 
soon  as  he  could,  but  he  could  not  send  it  at  the 
time,  aa  he  was  on  board  ship  and  had  no  means 
of  doing  it ;  or  else  it  must  mean  that  he  would 
send  it  as  soon  as  he  got  Padgen's  account 
and  knew  what  the  amount  of  it  was.  As 
regards  the  cheque  for  1001.,  time  did  not  beg^ 
to  run  against  the  applicant  until  present- 
ment of  the  cheque,  or  at  all  events  until  the  date 
was  filled  in.  His  power  to  do  that  did  not  arise, 
as  the  loan  was  not  completed.  That  debt,  there- 
fore, is  not  barred  under  the  statute.  He  referred 
to 

Chojiemore  v.  Turner,  88  L.  T,  Bep.  N.  S.  829 
L.  Bep.  10  Q.  B.  SOO. 

Button  for  the  personal  repreBentntiTe.— 
[SnBLiSG,  J. — I  do  not  want  to  hear  yon  upon  the 
qnesticm  of  acknowledgment.]  As  to  the  cliequc, 
it  was  payable  on  demand,  and  time  began  to  ran 
against  the  applicant  under  the  Statute  of 
Limitations  when  the  cheque  was  sent  to  him  ; 

Bvlei  on  BUIs,  14th  edit.  pp.  285, 358 

Norton  v.  SUam,  2  Mee.  A  W.  461 ; 

Robinton  t.  Hawk^fi>rd,  9  Q.  B.  52 ; 

Alexander  v.  Burc^fteld,  7  H.  &  G.  1061. 

If  it  did  not  run  as  from  that  time,  it  at  all 
events  began  to  run  when  the  applicant  received 
the  letter  of  Feb.  1878.  informing  him  of  the  non- 
completion  of  the  loan.  Under  such  circum- 
stances presentment  of  the  cheque  would  be 
excused.  The  law  on  the  sabject  is  incorporated 
in  the  Bills  of  Exchange  Act  1882  (45  &  16  Tict. 
o.  61)  B.  45,  sub-sect.  2,  sect.  46,  sub-sect.  S  (oV 
and  s.  73. 

W.  F.  SamOton  replied. 

Stieung,  J.— Aa  t^rds  the  441i.  16*.  7d.,  I 
feel  no  doubt.  [His  Lordship  seated  the  facts  of 
the  case  and  continued :]  The  personal  repre- 
sentative pleads  the  Statute  of  Limitations,  aad 
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the  mpplicant  is  fxmipdled  to  rely  on  certain 
ac^nowIedCTients  which  he  alleges  to  have  heen 
^Ton  by  the  deceased.  They  were  all  given  more 
uian  six  years  ago.  and  there  is  no  donbt  as  to 
two  of  them,  that  they  were  giren  ont  of  the 
jurisdiction.'  The  law  as  to  that  has  not  been  dis- 
pated,  and  the  case  was  argned  on  the  footing  of 
the  law  aa  laid  down  by  Hellish,  L.J.  in  the  case 
of  Be  The  Biver  Steamer  Company;  MitchelVa 
Ckmn  (25  L.  T.  Bep.  N.  8.  319;  L.  Bep.6  Ch. 
App.  ^2).  The  question  as  to  these  alleged 
aciniowledgments  is,  whether  there  is  in  any  of 
them  snch  an  admission  as  that  an  absolate 
promise  to  pay  may  be  inferred.  T  am  of  opinion 
that  there  is  'not.  As  r^ards  the  first  letter,  it 
is  not  proved  to  my  satisfaction  that  it  was 
trritten  oat  of  the  jurisdiction.  It  may  very  well 
have  been  written  on.  board  the  vessel  while  in 
Irtish  waters,  and,  if  I  were  at  liberty  to  guess.  I 
ahoidd  come  to  the  conclusion  that  it  was  so 
written,  with  a  view  to  its  being  sent  on  shore  and 
posted  within  the  jnT-i<!diction.  If  so,  it  is  not  an 
acknowledgment  made  ont  of  the  jurisdiction 
which  woud  take  the  case  out  of  the  Statute  of 
Limitations.  But  apart  from  that,  it  seems  to 
me,  on  the  terms  of  this  letter,  that  it  is  not  one 
fnmi  which  an  unconditional  promise  to  pay  can 
be  inferred.  If  it  had  stopped  at  the  words 
"  make  out  your  account,"  the  case  might  have 
been  otherwise ;  but  it  goes  on,  "  I  will  send  it  to 
yoa  as  soon  as  possible."  It  is  suggested  that 
that  may  mean,  "I  will  send  it  you  as  soon  as  I 
Qsn;  I  fsnnot  do  so  now  because  I  am  on  board 
ship,  and  have  no  means  of  sending  you  the 
money ;"  or,  it  ia  suggested,  the  meaning  may  be, 
"  I  wm  send  it  as  soon  as  I  get  yonr  account  and 
know  what  the  amount  is.  That  ia  a  possible 
meaniuKi  bnt  in  interpreting  the  document  I  am 
entitlea  to  look  at  the  surrounding  circumstances. 
When  I  do  that,  I  have  no  doubt  that  he  meant. 
"  I  hare  not  got  the  money  to  pay  you  by  reason 
of  my  leaving  the  country,  but  as  soon  as  I  have 
money  I  wifl  pay  you."  The  case  falls  within 
Tanner  v.  Smart,  where  the  words  were,  "  I  can- 
not pay  the  debt  at  present,  but  I  will  pay  it  as 
soon  as  I  can,"  and  it  was  held  that  the 
acknowledgment  was  not  sufficient  to  take  the 
caso  out  of  the  statute,  without  proof  of  the 
defendant's  ability  to  pay.  Now  here,  is  there 
any  proof  of  the  debtor's  ability  to  payP  The 
only  su^estion  is.  that  there  is  600Z.  in  court, 
which  sum,  upon  inquiry,  turns  out  to  be  a  fund 
arising  from  arrears  of  rent  due  to  the  deceased 
at  the  time  of  his  deaths  and  which  never  came  to 
his  hands  at  all.  It  seems  to  me,  therefore,  upon 
this  letter,  that,  even  if  it  was  written  out  of  the 
jurisdiction,  it  was  not  a  sufficient  acknowledg- 
ment, and  the  applicant  cannot  succeed.  The  two 
other  letters,  wnicb  were  unquestionably  written 
out  of  the  jurisdiction,  are  less  favourable  to  the 
applicant.  The  letter  of  the  8th  May  1878  is 
almost  exactly  in  the  same  words  as  were  used  in 
Tanner  v.  Smart,  and  the  language  of  the  letter 
of  the  11th  July  1878  is  not  distinguishable.  The 
claim  BS  to  the  Ull  16e.  7d.  fails.  As  to  the 
1001.,  I  win  take  further  time  to  consider. 

Jan.  17.— SiiHUNa,  J.,  after  stating  the  facts, 
B^d : — If  the  matter  betreated  on  the  cheque  alone, 
which  is  undated,  then  it  is  a  cheque  payable  on 
demand,  and  the  cases  which  have  bran  cited  of 
Norton  t.  EUam  and  Bobinton  v.  Hatok^or^  and, 
in  particnlar,  the  judgment  of  Fatteson,  J.  in  the 


last-mentioned  case,  show  that  such  a  cheque 
ought  to  be  presented  within  six  years  from  the 
time  when  it  is  given,  and  accordingly,  the  time 
under  the  Statute  of  lAmitatious  began  to  run 
when  the  cheque  was  sent  to  the  applicant,  before 
the  deceased  left  this  country,  and  consequently 
the  six  years  have  long  since  elapsed.  Another 
view  is,  that  the  contract  was  only  to  pay 
if  the  loan  was  completed ;  the  loan  never  was 
completed,  and  therefore,  if  that  view  were 
correct,  the  claim  must  fail.  The  most 
favourable  way  in  which  the  case  can  be  put  for 
the  applicant  is,  that  the  cheque  was  sent  to  and 
accepted  by  him  upon  an  arrangement  that  he 
should  wait  before  presenting  it  f br  a  reasonable 
time,  until  the  loan,  which  was  then  in  contempla- 
tion, ^onld  be  completed,  and  the  drawer  of  the 
cheque  put  in  ftrnds  to  meet  it.  H  that  were  so, 
then,  immediately  on  the  receipt  of  the  letter 
of  Feb.  1878,  a  right  of  action  arose,  and  the 
applicant  was  not  bound  to  wait  any  longer*  bat 
might  at  oDce  have  presented  the  cheque.  It  is 
said  that  in  that  case  the  time  would  not  b^n  to 
run  until  the  presentment  of  the  cheque,  but  I 
think  that  the  cases  to  which  I  have  referred 
show  that  this  is  not  so,  and  that  the  time  began 
to  run  when  the  right  of  action  arose.  But,  even 
if  it  were  so  in  an  ordinary  case,  I  think  it  is  not 
so  here,  because  there  was  no  obligation  to  present 
the  cheque.  The  Bills  of  Exchange  Act  1882, 
although  it  does  not  govern  this  case,  may,  as  was 
said  by  Lord  Blackburn  in  McLean  v.  The  Gljfdet- 
daXe  Bcunhing  Company  (50  L.  T.  Bep.  N.  8. 457; 

9  App.  Gas.  95),  be  acc^ed  as  declaratory  of  the 
prior  law.  By  sect.  73  of  that  Act,  it  is  enacted 
tJiat  a  cheque  is  a  bill  of  exchange  drawn  on  a 
banker  payable  on  demand,  and  that,  except  as 
otherwise  provided,  the  provisions  of  the  Act 
applicable  to  a  bill  of  exchange  payable  on  demand 
apply  to  a  cheque.  By  sect.  45,  snb-sect.  2,  l^t 
where  the  bill  is  payable  on  demand,  then,  subject 
to  the  provisions  of  this  Act,  presentment  must 
be  made  within  a  reasonable  time  after  its  issue 
in  order  to  render  the  drawer  liable.  And  tlien 
sect.  46,  snb-sect.  2  (c)  provides  that  presentment 
for  payment  is  dispensed  with  as  regards  the 
drawer  where  the  drawee  or  acceptor  is  not  bound, 
as  between  himself  and  the  drawer,  to  accept  or 
pay  the  bill,  and  the  drawer  has  no  reason  to 
believe  that  the  bill  would  be  paid  if  presented. 
That  ia  in  accordance  with  the  cases  previously- 
decided  of  Terry  y.  Parker  (6  A.  &  E.  502).  and 
Wirth  v.  Aualin  ^  L.  T.  Bep.'X.  S.  669 ;  L.  Rep. 

10  C.  P.  689).  It  seems  to  me,  therefore,  that  in 
this  case,  even  if  the  law  were  otherwise  as  regards 
the  time  running,  yet  presentment  was  excused, 
and  the  right  of  action  accrued  at  once  upon  the 
receipt  of  the  letter  of  Feb.  1878.  Then  it 
is  suggested  that  the  cheque  was  undated.  But 
according  to  the  applicant's  own  statement  he 
had  power  to  fill  up  the  date  of  the  cheque,  and 
he  cannot  claim  after  he  has  allowed  six  years  to 
elapse.  Therefore  the  applicant's  claim  wholly 
fxds,  and  this  application  must  be  refused  with 
costs. 

Solicitor  for  the  applicant,  Alexander  Pope. 
Solicitor  for  the  personal  representative,  A.  B. 

Oldman. 
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COURT  OF  APPEAL, 

WedneaAiy,  Feb.  9. 
(Before  Corroir,  Lucsut,  and  Lofxs,  L.  JJ.) 
Re  Nathax,  Kxwkah,  and  Co.  Lihitbd  (a) 

APPEAi  TKOai  THE  CHAKCEBT  SITISIOV. 

JVarftce — Service  ovi  ^  the  jwrUdieHon — Company 
—  Windina-up  —  QeMraX  Order,  Nov.  1862, 
rr.  30,  35 ;      iSf.  C.  1883,  Order  XI.,  r.  1. 

Notice  of  an  a^^ijitme7it  to  sttile  a  list  of  con- 
tributaries  in  the  winding-up  of  a  company  may 
'he  served  an  contributoriea  residing  out  of  the 
jurisdiction,  by  posting  the  same  to  them  in  the 
manner  pointed  out  in  form  27  of  ached,  3  of  the 
General  Order,  Nov.  1862. 

The  deeiaim     North,  J.  receraed. 

S»  Anglo- African  Steanuihip  Company  (54  L.  T. 
Sep.  N.  8.  807 ;  3*2       Siv.  348)  disHnguiahed. 

As  order  for  winding-ap  tbe  company  wu  made 
en  the  24th  Jnlv  1886. 

Among  the  names  of  pei^ons  included  in  the 
lirt  o£  comtribntories  carried  into  oluunbers  were 
thoee  of  twenty-two  persona  who  were  rendent  in 
Mand  or  Scotland. 

The  officii  liquidator  aerred  on  all  the  (dlMed 
eoBlribntorieB  a  notice,  in  form  26  of  sohedow  8 
to  the  (Jcneral  Order,  Nov.  1862,  to  the  effect 
that  the  judge  lutd  appointed  a  day,  time,  and 
place  named  to  settle  the  list  of  oontribntories ; 
that  the  noticee  was  inclnded  in  sooh  list ;  and 
that  if  no  sufficient  cause  was  shown  the  list 
would  be  settled,  including  the  noticee  therein. 

This  notice  was  served  on  the  alleged  contribn- 
toriee  by  being  posted  in  the  manner  prescribed 
in  the  amdavit  of  service  in  form  27  of  the  same 
schedule. 

On  the  20th  Jan.  1887.  North,  J.  decided  in 
chambers,  on  the  authority  of  Be  AnqlthJfrican 
Bteamhiv  Company  (54  h.  T.  Bep.  "S.  S.  807; 
SB  Ch.  Zhr.  348),  that  the  senrioe  of  the  notice  on 
the  allef[ed  contributoriea  ont  ci  the  jurisdiction 
was  not  good  service,  and  that  he  could  not  give 
letTe  to  serre  such  potice  oat  of  the  jurisdiotKm, 
and  he  ordered  that  the  persons  out  of  the  juris- 
dietiini  should  be  excluded  from  the  list. 

Hie  official  liquidator,  by  leave  of  North,  3., 
^^>ealed  direct  to  the  Court  of  AppeaL 

Budi3ey,  (^.C.  and  LeveU  for  the  «)pellant.— 
The  notice  in  this  case  is  not  intended,  as  was 
that  in  Be  Anglo-African  Steamship  Company 
(vfri  tup.),  to  be  the  foundation  of  proceedings 
against  the  persons  served.   They  also  cited 

Oen.  Order,  Nor.  1862.  it.  30, 33, 35,  and  sobed.  S, 
form  26 : 

Be  General  Intemaiional  Agency  OooMMmy,  16  L.  T. 

Bep.N.S.  725; 
Bm  land  Credit  Compami  of  Ireland.  8D  L.  J.  80^, 

Ch. 

CoTCOX,  L.  J. — I  think  that  in  this  case  North,  J. 
has  acted  erroneonsly.  He  seems  to  have  thought 
tiiat  the  case  was  governed  by  the  decisiim  of 
this  court  in  Be  Anglo-African  Steamehm  Com' 
powy  (ubi  tup.),  but  that  was  a  very  different 
case.^  There  it  was  sought  to  serve  on  persons 
nsi^ng  in  a  foreign  country  an  order  for  a  call, 

WBaported  by  FiuxkEvahh,  Eaq.,  Sttrriiner-M-lMW. 
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with  a  view  of  founding  proceedings  against 
them  to  compel  payment  of  the  call,  and  it  was 
held  that  the  court  had  no  such  jurisdiction. 
Here  the  notice  is  not  intended  to  be  the  founda* 
tion  of  any  proceedings  agsunst  the  persons 
served  with  it.  but  the  facial  liquidator  is  only 
d(Hng  the  dutj  cast  upon  him  1^  the  Companies 
Act,  of  setthug  the  list  of  oontributories.  A 
foreigner  may  be  on  the  list  of  oontributories, 
and  all  that  has  been  done  is  to  g^re  notice  to  the 
persons  in  question  that  it  is  proposed  to  place 
them  on  the  list.  That  is  a  very  different  thing 
from  the  service  of  an  originating  summons,  or 
a  notice  which  is  intended  to  be  the  foundation  of 
proceedings  in  the  nature  of  an  action.  It  is 
only  a  notice  that  they  will  be  held  liable,  and 
the  case  is  therefore  entirely  difEerent  from  that 
of  Be  Anglo-African  Steamship  Compa/ny.  Tn  my 
opinion,  the  notice  has  been  properly  served,  uid, 
no  cause  having  been  shown  to  the  contrary. 
North,  J.  ought  to  have  settled  these  persons  on 
the  list. 

LnTDLZT,  L.J  .—I  am  of  the  same  opinion. 
There  ia  a  Tery  wide  distinction  between  the 
present  case  and  a  proceeding  to  enforce  the  pay- 
ment of  a  call.  There  would  be  no  infrin^ment 
of  the  jurisdiction  of  a  foreign*  country  m  such 
a  case  as  this.  T£  such  notices  could  not  be 
served  abroad,  I  do  not  see  how,  in  many  cases,  a 
company  could  be  wound-up  at  all. 

Lofxs,  L  J. — I  am  of  the  same  opinion.  The 
present  case  is  eutadj  differeot  from  that 
Be  Anglo-.^riean  Steamuhip  Company. 

.^PpeoZ  cdlowed. 

Solicitors :  Michael  Abraihama,  Son,  and  Co. 


Friday,  FA. 'L 
(Before  ConoH,  LniDLET,  and  Lopbs,  L.  JJ.) 
Be  Paxeee  Am  Bbsch's  Coxtbact.  (a) 

ATFEAL  FROM  THE  CHAHCBBT  DIVISION. 

Vendor  and  purchaser — Hortgage—Sale  by  mort- 
gagee under  power^-^oint  account  dedaration — 
jSieporate  eueignment  of  aharea  of  mortgage  money 
—Apportionment  of  purchaae  imney. 

Property  was  mortgaged  to  A.  and  B.  to  sacurs 
money  advanced  by  them  out  tif  moneys  UAongiMg 
to  mam  upon  a  joint  aecowni.  TVm  mortgage 
deed  oontoined  a  deelaraHon  Aof,  on  any  acue 
under  ike  power  of  sale  tAersmie/brs  eoniaineit 
the  receipt  or  receipts  in  vniting  of  A.  and  B., 
or  the  eurvivor  of  ihem,  or  the  executors  or 
adminiatraiora  of  sttch  survivor,  their,  her,  or 
hie  asaigns,  ahould  be  suffidetU  discharges  to  the 
pureluuers  for  the  money  therein  reapeeiively 
expreaaed  to  be  i-eeeived,  and  that  auch  pw^ihaeer 
ahould  not  be  concerned  to  see  to  the  a^Ueaiion 
of  hia  or  their  purchaae  money,  or  he  oniweraUs 
for  any  loae  or  misappliccUion  thereof. 

The  deed  also  contained  a  declaration  that  the 
power  of  sale  might  he  exereiaed  by  any  peraon  or 
peraona  who  for  the  time  being  shotdd  be  entitled 
to  receive  and  give  a  diaduirge  for  the  moneys 
for  the  time  being  due  and  owing  on  the  mortgage. 

By  a  Tnemorandwm  it  wu  declared  that  the  sum 
advanced  belonged  to  A.  and  B.  in  certain 

reified  proportiona.  Some  time  afterward* 
and  B.  assigned  their  sharea  aeparately  to 

(a)  Bepotted  bf  Fbakk  Eyakc,  Eaq.,  BuTl«tflr-At-lAw. 
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ttco  different  sets  of  trtuteet.  Subsequently  the 
two  of  trustees,  in  exercise  of  the  power  qf 
tale  in  the  mortgage,  offered  ^art  of  tn«  mort- 
gaged property  for  sale  by  auction, 
The  purchaser  of  one  lot  required  a  statement,  on 
the  face  qf  his  conveyance,  qf  the  exact  amount 
(Zua  to  the  two  aets  of  trtuteet  reapeetivtly,  and 
aXao  thai  i&«  pw^tate  monsy  ehmUd  he  appor- 
tioned pro  raid  between  them.  JECe  aUo  required 
that  each  eel  cf  tru&teee  thould  give  a  separate 
receipt  for  tJiOir  share  of  purchase  money.  The 
purekaner  contended  that,  as  he  had  dietinet 
notice  of  two  distinct  seta  of  trusts,  it  was  his 
duty  to  see  that  the  purchase  money,  as  trust 
money,  was  not  hleiuied,  but  properly  divided 
between  the  different  sets  of  trudeet. 
,S.ay,  J.  held  that  the  purchase  money  did  not 
repreamt  the  mortgage  debt,  but  was  the  price 
payable  to  theptraons  in  whom  the  pouter  oj  sale 
was  vested ;  and  that  the  joint  receipt  of  the 
vendors  trouZti  be  a  good  discharge  ^or  the 
purchase  money,  vjithoui  any  apportionment 
thereof:  (B4  L.'T.  Bep.  N.  S.  760.) 
Seld,  on  appeal,  tltat  the  judgm^t  of  Kay,  J.  must 
he  affirmed — per  Cotton,  L.J.,  because  the  appel- 
lant, the  purchaser,  had  not  properly  brought  the 
ihatter  before  the  Court  qf  Appeal;  per  lAndUy 
and  Lopes,  L.JJ.  on  the  same  ground  ae  &iat 
stated  by  Kay,  J. 

Bt  an  indenture,  dated  the  25th  Jan.  1860, 
certain  hereditaraenta  in  Chester  were  mortgaged 
to  Kary  S.  Parker  and  Francis  Parker  for  secur- 
ing the  repayment  of  12,000i.,  which  was  therein 
stated  to  be  advanced  by  Mary  S.  Parker  and 
Francis  Parker  out  of  moneys  belonging  to  them 
upon  a  joint  account.  And  it  was  declared  that, 
if  default  should  be  made  in  payment  on  the  25th 
July  then  next,  it  should  be  lawful  for  Mary  S. 
Park»r  and  Francis  Parker,  or  the  snrrivor  of 
than*  or  the  exeoators  or  administrators  of  such 
snrriTOT,  their,  her,  or  his  assigns,  at  any  time  or 
times  after  such  default,  to  make  sale  of  the 
mortgaged  premises  or  any  part  thereof,  together 
or  in  parcels,  with  full  power  to  make  any  stipu- 
lation as  to  title  or  evidence  of  title,  or  otnerwise, 
which  Uary  S.  Parker  and  Francis  Parker,  or  the 
enrvivor  of  them,  or  the  executors  or  adminis- 
trators of  such  survivor,  their,  her,  or  his  assigns, 
should  deem  proper ;  and  it  was  thereby  declared 
that,  upon  any  sale  by  any  person  or  persons  who 
might  not  be  seised  of  the  legal  estale  in  the 
premises  sold,  the  person  or  persons  in  whom  the 
legal  estate  in  the  premises  should  be  vested 
flfaonid  make  such  assurances  of  the  same  for  the 
purpose  of  carrying  the  sale  thereof  into  effect  as 
the  person  or  persons  by  whom  the  sale  should  be 
made  should  direct ;  and  it  was  also  declared  that, 
upon  an^  such  sale  as  aforesaid,  the  receipt  or 
receipts  in  writing  of  Mair  S.  Parker  and  Francis 
Parker,  or  the  survivor  of  them,  or  the  executors' 
or  administrators  of  such  survivor,  their,  her,  or 
his  assigns,  should  be  snfEcient  discharges  to  the 
purchasers,  aud  that  such  purchasers  should  not 
be  concerned  to  see  to  the  application  of  his  or 
their  purchase  money,  or  be  answerable  for  any 
loss  or  misapplication  thereof ;  and  it  was  further 
declared  that  the  power  of  sale  might  be  exercised 
by  any  person  or  persons  who  for  the  time  being 
enonll  be  entitled  to  receive  and  give  a  discharge 
for  the  moneys  for  the  time  being  due  and  owing 
on  the  security  of  the  mortgage.  i 
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By  a  memorandum,  dated  the  25th  Jan.  1860, 
and  under  the  hands  of  Mary  S.  Parker  and 
Francis  Parker,  it  was  declared  that  the  12,0001. 
secured  by  the  mortgage,  and  therein  stated  to 
belong^  to  them  on  a  joint  account,  belonged  to 
them  in  the  proportions  of  55001.  to  Mary  8. 
Parker  and  65001.  to  Francis  Parker. 

By  an  indenture  dated  the  24th  April  1800, 
Francis  I^ker  assigned  the  sum  of  6500^  to 
Charles  Parker  and  Bichard  Barton  upon  tihe 
trusts  of  an  indenture  of  even  date ;  and  it  was 
declared  that  the  receipt  or  receipts  in  writing  of 
Charles  Parker  and  Bichard  Barton,  or  the  snr- 
vivor,  for  any  moneys,  stocks,  funds,  or  securities 
paid  or  transferred  to  them  or  him,  under  or  by 
virtue  of  such  indenture,  or  in  the  execution  ot 
the  trusts  thereof,  shonid  be  an  effectual  discharge 
for  such  moneys,  stocks,  funds,  or  securities ;  and 
that  the  person  or  persons  to  whom  the  same 
should  be  given,  his,  her,  or  their  heirs,  executors, 
administrators,  or  assigns,  should  not  afterwards 
be  answerable  or  accountable  for  any  loss,  mis- 
application, or  non-application  of  such  moneys, 
stocks,  funds,  or  securities,  or  be  in  an^  wise 
obliged  or  concerned  to  see  to  the  application 
thereof. 

By  an  indenture,  dated  the  9th  April  1866, 
after  reciting  that  4201.  had  been  paid  to  l£ary 
S.  Parker,  in  part  payment  of  the  sum  of  5600C 
Mary  S.  Parker  assigned  the  sum  of  5060Z.,  the 
balance  of  such  snm,  to  Bobert  Parker,  Henry 
Parker,  and  Francis  M.  Owen,  upon  the  trusts 
therein  mentioned,  being  tmsts  in  favour  of 
Edward  M.  Owen  and  Mary  S.  Owen  and  the 
issue  of  the  marriage. 

At  the  date  of  the  mortgage  of  the25ch  jan. 
1860  the  legal  estate  in  the  mortgaged  property 
was  outstanding  in  Tfaomas  He^ ;  bnt  by  an 
order,  dated  the  5feh  Dec.  1885,  it  was  vested  in 
Charles  _P.  Douglas,  sabiect  to  the  equity  of 
redemption  subsisting  nnoer  that  mortg^K. 

Charles  Parker,  Bobert  Rirker,  Henry  Pa Aer, 
and  Francis  M.  Owen  (being  ooIIectiTely  the 
persons  entitled  to  receive  and  give  a  discharae 
for  the  moneys  owing  on  the  indeutare  of  the 
25th  Jan.  1860),  in  exercise  of  the  power  of  sale 
conferred  by  that  indenture,  ofEerea  part  of  the 
property  comprised  in  the  mortgage  tor  sale  by 
auction,  and  at  such  sale  John  Beech  was  the 

S arc  baser  of  lot  2,  at  the  price  of  9002.,  and  pud 
)2.  as  a  deposit. 

The  contract  was  dated  the  28th  July  1885. 

The  property  so  offered  for  sale  realised  11,7001., 
and  the  remainder  of  the  property  comprised  in 
the  mortgage  had  been  recently  valued  at  21,1852. 

The  sum  of  11,7001.  was  not  sufficient  to  cover 
the  whole  amount  due  for  princip^  and  int««st 
on  snch  mortgage. 

There  was  no  question  between  the  pju^ies  as 
to  title;  but  on  the  conveyance  and  matters 
attending  the  completion  oE  the  purchase  the 
following  questions  arose  between  the  purchaser's 
solicitor  and  the  vendors'  solicitors. 

The  purchaser's  solicitor  prepared  his  draft 
conveyance,  and  required  that  there  shonid  be 
stated  on  the  face  of  the  draft  the  exact  amount 
due  to  Charles  Parker  in  respect  of  the  mortgage 
of  the  25th  Jan  1860,  and  the  assignment  of  the 
24th  April  1860,  and  the  exact  amonnt  due  to 
Robert  Parker,  Henry  Parker,  and  Francis  M. 
Owen  in  respect  of  the  mortgage,  and  the  assign- 
ment of  the  9th  April  1866  j  and  that  the  pur- 
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cfaam  money  shonld  be  apportioned  ^ro  rata 
between  Charles  Parker,  as  the  asBigoee  of 
6500L,  part  of  the  mortgage  debt,  and  Robert 
IVrker,  Henry  Parker,  and  ;Francis  H.  Owen, 
as  the  assignees  of  5060Z.,  the  remainder  of  the 
mortRage  debt.  He  contended  that  the  parohaaer 
had  distinct  notice  of  two  sets  of  trusts,  and  that 
it  was  his  duty  to  see  that  the  purchase  money 
vaa  properly  divided  between  the  different 
tnutees,  and  that  the  traat  funds  were  not 
Uoided.  The  purchaser  also  required  that 
Charles  Parker,  as  the  trustee  of  the  need  of  the 
84th  April  1860t  should  attend  the  completion 
ud  receive  bis  portion  of  the  purchase  money, 
OF  Uiat  the  same  should  be  paia  into  a  bank  to 
his  separate  accoont ;  and  that  one  at  least  of  the 
tntstees  of  the  assignment  of  the  9th  April  1866 
shonld  attend  the  completion  and  receive  their 
portion  of  the  pnrcfaaite  money,  or  that  the  same 
should  be  paid  into  a  bank  to  the  separate  joint 
account  of  such  last-mentioned  trustees. 

Owing  to  some  of  the  purchases  at  the  sale  by 
aaction  having  been  completed,  and  a  consider- 
able sum  being  owing  for  arrears  of  interest  and 
costs,  it  had  become  difficult  to  ascertain  the 
ocact  amonnt  owing  on  the  mortgage,  and  the 
rigtit  apportionment  between  the  mortgagees, 
until  a  proper  account  should  be  stated,  which 
could  not  be  done  until  all  the  purchases  were 
completed. 

ToB  vendors  contended  that  the  mortgage 
money  was  dae  to  Charles  Parker,  Robert  Parker, 
Henry  Parker,  and  Francis  M.  Owen  as  a  body 
IS  mortgagees,  and  that  therefore  they  as  a  body 
were  the  persons  entitled  to  exercise  the  power 
of  sale ;  that  they  were  consequently  entitled 
M  a  bodj  to  receive  the  purchase  money ;  and 
that  there  was  no  necessity  for  any  apportion- 
ment. 

The  vendors,  taking  this  view  of  the  question, 
opened  a  banking  account  in  their  joint  names, 
and  asked  that  the  purchase  money  might  be 
{■id  into  that  account,  and  the  vendors  contended 
that  this  was  the  proper  course  for  the  purchasers 
to  take,  and  that  the^  would  then  be  relieved 
from  all  fnrther  liability,  as  they  would  have 
paid  their  money  into  a  banking  acconnt  in  the 
jwnt  names  of  aU  the  persons  who  had  exercised 
the  power  of  sale  veatiad  in  them  as  the  persona 
entitled  to  receive  the  porchase  money. 

The  following  questions  between  the  parties 
were  raised  nnder  sect.  9  of  the  Vendor  and 
Farchasers  Act  1874. 

(1)  Was  the  purchaser  entitled  to  have  inserted 
in  his  conveyance  a  recital  of  the  exact  amounts 
due  to  Charles  Parker,  Robert  Parker,  Henry 
Parker,  and  Francis  M.  Owen  respectively,  in 
respect  of  the  mortgage  for  12,0001.,  and  to  evi- 
dence in  snpport  of  suoh  recital ;  or  could  the 
porchaser  nfely  take  a  conveyance  expressing 
geno^ly  that  there  was  money  due  on  the 
mortgage  ? 

(2)  Was  the  purchaser  entitled  to  have  the 
porchase  money  apportioned  between  the  vendors 
according  to  the  amounts  due  to  them  respec- 
tively,  in  respect  of  the  mortgage  and  the  two 
assignments,  and  to  have  the  amonnt  of  such 
apportionments  so  expressed  in  his  conveyance, 
and  to  have  their  separate  receipts  in  the  convey- 
ance for  the  apportioned  amounts ;  or  could  the 
purchaser  safely  take  the  joint  receipt  of  the 
Tradors  in  the  conveyance  for  the  porchase  money. 
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and  pay  the  same  into  a  bank  to  their  joint 

account  P 

The  summons  was  adjourned  into  court  and 
heard  on  the  6th  May  1886  before  Kay,  J.,  who 
decided  that  the  purchase  money  did  not  repre- 
sent the  mortgage  debt,  but  was  the  price  pay- 
able to  the  persons  in  whom  the  power  of  sale 
was  vested;  and  that  the  joint  receipt  of  the 
vendors  would  be  a  good  discharge  for  the  pur- 
chase money,  without  any  apportionment  theraof : 
(54  L.  T.  Eep.  S.  S.  7fiO.) 

The  purchaser  appealed. 

Cook$on,  Q.C.  and  A.  a'Bedeett  Terrdl  for  the 
appellant. 

Graham  Sa^ngt,  Q.C.»  and  Deoimui  8iurg^» 
for  the  vendors. 

OoTTOH,  L.  J. — ^This  is  a  case  which  comes  before 
us  under  rather  extraordinary  circumstances.  It 
was  before  the  Court  of  Appeal  some  little  time 
ago ;  and  then,  on  seeing  wnat  the  deed  was  which 
contained  the  power  of  sale  and  the  power  to 
give  receipts,  it  occurred  to  me  and  tne  other 
members  of  the  court  that  we  could  not  conuder 
it  properiv  unless  the  whole  qu^tion  was  open, 
who  had  toe  power  of  sale  and  who  had  the  power 
of  giving  receipts  under  this  deed  f  The  appeal, 
therefore,  stood  over  that  those  points  might  be 
raised  on  the  case  before  us,  and  we  then  inti- 
mated that  if  the  amendment  was  not  consented 
to,  which  would  raise  what  we  thought  was  the  real 
question  between  the  parties,  then  the  appeal  must 
be  dismissed.  That  was  not  quite  assented  to; 
at  any  rate,  we  did  not  make  that  order,  because 
the  parties  desired  there  should  be  liberty  to 
mention  it  again.  I  do  not  know  at  whose  in- 
stance the  apjMol  has  now  been  restored  to  the 
paper,  but  it  is  in  the  paper  before  us;  and  I 
think  the  proper  course  is  to  dismiss  the  aj^Mal, 
because  I  am  not  prepared  to  answer  questions 
where,  by  the  action  of  the  party  taking  out  the 
summons,  the  court  is  hampered  in  determining 
the  real  questions  between  the  parties.  I  believe 
that  Lindley  and  Lopes,  L.JJ.  think  they  can 
enter  into  the  merits  of  the  question  between  these 
parties ;  bnt  I  think  the  appeal  on^ht  to  be  dis- 
missed simply  on  the  ground  that  it  is  bronght 
before  us  by  an  appellant  who  originally  took 
out  a  summons,  under  such  circumstances  that 
if  there  is  a  dqiibt  we  cannot  adjudicate 
upon  it. 

LiVDLZT,  L.J. — T  have  come  to  a  clear  opinion 
that  the  appeal  ought  to  be  dismissed,  and  with 
costs,  not  simply  on  the  ground  on  which  it  lias 
been  put  by  Cotton,  L.J.,  which  no  doubt  is  a 
perfectly  valid  and  safe  ground,  but  also  because 
I  am  prepared  to  go  the  length  of  saying  that  the 
declaration  of  Ka^,  J.  is  right,  and  that  the  true 
constmction  of  this  power  of  sale  is  to  give  those 
beneficially  entitled  to  the  money  the  power  to 
sell  and  the  power  to  give  receipts.  I  should 
have  said  nothing  about  this  if  Mr.  Terrell 
had  not  invited  us  to  do  so  by  alluding  to  a 
possible  action  for  specific  performance.  If  such 
an  action  is  brougnt,  my  opinion  is  that  the 
vendors  have  a  power  of  sale  and  a  power  to  giro 
receipts. 

LopES,  L.J. — I  need  say  nothing  more  than  that 
I  think  the  appeal  should  be  dismisBed,  and  that 
I  agree  with  Lindley,  L.J.  in  what  he  has  said 
as  to  the  true  constrnction  of  the  deed. 

Appeal  diamisaed-with  coalt. 
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Solicitor  for  the  appellant,  Emtat  A.  FttUtr^ 
agent  for  E.  Brataey,  Cfhester. 

Solicitors  for  the  renders,  MerBcLitha,  Itohmit, 
and  MiUa,  for  Birch,  CuUimore,  and  DmigUu, 
Chester. 


Feb.  8,  9,  and  10. 
(Before  Cottok,  Lixdut,  and  Lopjss,  XkJ'J.) 
Hekdeksoit  v.  Bothschiu).  (a) 

AnVAL  rROK  IHE  CHAKCS&T  DtTIBIOV. 

IViuiee — Fontgn  Zoan— Foreign  Ghwanment— 
JEfnjrlifJk  ag«!U»—B(mdholder---InUrii^AAe0r- 
Httmen^rfoHce — DeAaetion  far  foreign  ta» 
— D^tor  and  creditor — Fund  in  hand«  of  agent 
for  paynwni  m  fvil—SwoaiHtn^TrutlM  and 

Th9  defmdtmU  teers  the  agmla  in  England  th« 
Sgiffitiain  Qovemment  for  a  public  loan,  and  aUo 
tnmlgagwt  for  the  bondholderw  of  eertain 
JEtgyptian  8UUb  lands,  the  management  of  vfhieh 
VMM  retted  in  eommieeumere,  the  revenues  of  the 
lands  being  tranamitted  by  the  commissioners  to 
{he  defendants  for  payment  of  the  interest  on  the 
loan.  By  a  contract  entered  into  in  1878,  the 
Egyptian  Oovemment  were  bfrund  to  remit  the 
defendants  fwnda  eujieient  to  provide  for  pay- 
ment of  the  interest  on  the  loan  and  to  make  «p 
any  deficiency  on  the  mortgaged  property,  and 
the  defendants  on  their  part  were  hound  to  apply 
ihs  funda  remitted  to  <Ae  partuniair  purpose 
pointed  ovt  by  the  eontraet. 

On  the  l%th  April  1885  a  decree  cf  the  Qoremmeni 
teeu  duly  promulgated  (which  had  the  effect  of  an 
interim  decree  until  aubaequent  confirmation),, 
that  the  comrmssionera  were  not  to  pay  the  coupon 
infiill,  hut  tomahe  a  deduction  therefrom  of  h 
per  cent. 

On  the  20^4  Ifay  {he  defendanta,  having  received 
from  the  eommiaeionera  a  sum  of  money  to  meet 
the  half-yearly  interest,  less  the  5  per  cent, 
pvhliahea,  with  the  authority  of  the  Oovemment 
an  adrertisement  in  the  Timea  anTumneing  thai 
the  interest  due  on  the  1st  of  June  would  be  paid 
by  the  defendanta  on  that  day,  leas  the  5  per 
cent.  A  protest  against  the  reduction  Itanng 
been  made  in  Egypt  hy  fJie  .rqaresentatives  of  tM 
powers,  and  a  Minister  of  the  Oovemment  having 
neld  out  some  pro^ct  of  the  decree  not  being 
enforeed,  one  of  the  eotmniaaionera  on  the  21at 
May  aeni  a  telegram  and  letter  to  the  defendants 
stating  that,  incontequenee  of  the  foreign  proteat, 
the  amount  retained  would  be  reatorM,  and 
announcing  the  remittanee  to  the  defendants  qf 
10,0001.  to  enable  them  to  pay  the  coupon  in 
fuU. 

The  Gomt  found  that  the  defendanta  did  get  this 
money,  but  not  from  the  mortgaged  landa,and 
that  if  it  came  ovt  of  tl%e  funds  of  the  Government 
it  was  paid  hy  a  tlunder  of  their  serrant.  On 
reeeiring  the  telegram,  the  defendants,  on  the  22nd 
May,  isaued  a  second  advertisement,  ttatirig 
tlutt,  in  consequence  of  fresh  insiruciions  from 
the  Oovemvunt,  the  interest  "woidd  he  paid  in 
full" 

On  the  29th  May  the  Egifpttan  Minister  of  Finance 
tent  the  defendanta  a  telegram  fo  pay  Me  coupon, 
retaining  5  per  cent,  in  accordance  with  the  decree 
of  the  \2th  April,  and  on  tJie  30th  May  sent  a 

(a)  Bt^rted  bv  Fkakk  Evahb,  En..  BarrtRMi^tJAw. 
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second  telegram  confirming  the  first,  and  staiing 
thai  no  decree  Jiad  appeared,  eaneellii\g  that  of 
the  12th  April 
On  the  1st  June  the  defendants  iaaued  a  third  adver- 
tisement, Oaiing  fhatt  in  aeeordanee  veifhfurthtr 
inairuetiona  from  the  Oovemmeni,  the  *»iar»at 
mmld  he  paid  leaa  the  5  per  oent,  "nohmA' 
atandmg  that  the  amount  required  to  pay  A» 
aame  in  full  haa  been  duly  remitted  hy  ike  earn- 
misaionera." 

Au  action  by  a  bondholder  claiming  payment  by 
the  d^endanis  cf  the  interest  in  fuU  on  theground 
thai  they  were  "trustees  for  the  bondholders  "  of 
the  revenues  received  by  them,  and  theU  the 
money  remitted  so  them  for  payment  in  fuU  of 
the  intereat  on  the  1st  of  June  had  been  '*  <(M0t- 
ficaily  appropriated"  to  that  parpoae,  woe  di^ 
miaaed  by  Bacon,  V.C,  (55  £.  T.  Ben,  If.  8. 165; 
33  Oh.  Div,  469). 

Held,  on  appeal,  (1)  thai  the  announcement  of  thv 
22nd  May  waa  not  an  admission  of  assets  which 
gave  the  bondholders  a  right  of  action  for  money 
had  and  received ;  (2)  thai  the  10,0001.  amid  not 
be  eonaidered  at  money  eani  on  behalf  of  tk» 
Oovemment^  ao  aa  toaea  remiUanee  vmder  Ike 
eontraet  of  Oct.  1678,  oikI  to  have  been  impnmei 
with  a  truat  in  favour  tf  the  bondholdera. 

The  Khedive  of  Egypt  issued  a  decree  on  the 
26th  Oct.  1878,  authorising  a  loan  for  a  nominal 
sam  not  exceeding  8.500,0001.,  to  be  secnred  on 
the  Domain  Lands,  and  decreeing  that  any  defi- 
ciency required  for  the  serrioe  of  the  loan  would 
be  covered  by  the  general  rerennes  of  the- 
Egyptian  GoTcmment. 

The  decree  anthorised  the  Coancil  erf  lllnisterv 
to  make,  by  the  Finance  Hiniater;a  formal  mort- 
gage on  the  Domain  Luids  in  favonr  of  the  oon- 
tractors  of  the  loan ;  he  was  also  authorised  to- 
settle  the  terms  of  the  loan  with  the  contractors, 
and  to  make  arrangements  with  reference  to  tbe- 
ai^ication  of  the  eventual  surplus  revenue  of 
the  property.  The  decree  also  anthorised  th& 
formation  of  a  commission  to  administer  the  pro- 
perty, by  managing  it,  collecting  the  revenue,  and 
remitting  all  the  net  rovennea  to  the  contraeton 
of  the  loan. 

On  the  3l8t  Oct.  1878  an  agreement  was  mad& 
between  Sir  Charles  Bivers  Wilson,  Finance 
Minister  of  the  Khedive,  on  behalf  of  the  Egyptian 
Government,  and  the  defendants,  Botlachild 
and  Sons  and  Bothachild  Fr^res  oi  Paris, 
whereby,  under  the  power  in  the  decree,  "Wilson 
agreed  that  the  loan  should  bear  interest  at 
5  per  cent,  and  should,  with,  the  interest  thereon^ 
**M  absolntelT  exempt  from  every  deduction  and 
abatement  whatsoever  in  Egypt ; "  that  any 
balance  of  interest  which  the  revenues  of  the 
Domain  Lands  should  be  insufficient  to  meet 
should  be  paid  o^t  of  the  general  revenues  of  the 
State ;  that  the  Domain  Commissioners  should  be 
entitled  to  enter  into  possession  of  the  Domain 
Lands,  receive  the  revenue,  deduct  expenses,  and 
should  remit  the  balance  to  the  defendants  in 
London ;  that  all  moneys  (other  than  proceeds  of 
sale  nf  the  lands)  which  should  be  in  the  hands  of 
the  defendants  on  the  Slst  May  or  30th  Nov.  in 
auy  year  on  account  of  the  loan  should,  after  pro* 
vidinp  for  payment  of  interest  payable  on  the  then 
next  ist  June  and  1st  Dec.  respectively,  and  for  the 
interest  payable  at  the  end  of  the  then  neit  sur- 
ceeding  half-year,  be  applied  towards  redemptioa 
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of  tfae  loan ;  and  tliat  all  anms  reonlred  to  be 
fMnd  out  of  tbe  general  revenue  oi  the  State 
sbnuld,  fifteen  dajs  at  least  prior  to  the  half- 
yearly  day  for  payment  of  such  interest,  be 
remitted  to  the  defendants  in  L'bndon.  The 
Bothscfaildfl  agreed  to  isene  the  loan  as  agents, 
and  for  account  of  tbe  Egyptian  Government,  and 
after  the  isane  of  the  loan  to  act  as  snch  i^nta 
tta  the  payment  of  the  coapons  thereof  and  for 
the  redemption  of  the  bonds,  in  consideration  of 
certain  commisBions  therein  specified.  The 
whole  of  the  loan  was  snbscribed  for,  the  pro- 
qnctns  stating  that  both  principal  and  interest 
Tonld  be  payable  free  from  Egyptian  taxes,  and 
setting  oat  the  decree  at  length. 

By  a  general  bond,  dated  the  lat  Feb.  1879,  the 
Sgyptian  Government,  acting  by  the  Finance 
lIxDister,  bonnd  the  general  revenues  of  the 
fioTemment,  and  agreed  with  the  contractors 
dut  all  payments  of  interest  and  principal 
mmeya  steted  or  certified  by  the  bonds  to  be 
ianied  according  to  the  prospectus  should  be  duly 
pud,  according  to  the  terms  thereof,  and  accord- 
to  the  conditions  (among  others)  that  the 
pnncipal  and  interest  moneys  represented  by  the 
bonds  and  the  conpons  should  be  payable  in  gold 
at  tbe  Bothschilds  banking  faonses  at  London  or 
Vsns,  and  that  the  interest  and  principal  of  the 
loan  shonld  be  payable  in  manner  aforesaid,  with- 
ODt  any  dednction  or  abatement  in  respect  of 
E^ptian  taxes  or  dnties  thereon. 

Each  of' the  bonds  subsequently  issned  to  the 
robecribers  had  indorsed  on  it  a  copy  of  the 
original  decree  and  extracts  from  the  general 
bond.  Conpons  were  attached  to  each  bond 
«ntitliflg  the  holder  to  interest  at  5  per  cent., 
pa-rable  every  1st  June  and  lat  Dec. 

The  defendants,  as  agents  in  Ixindon  of  the 
Gorennexit,  applieid  the  remittances  from  time  to 
time  sent      the  Domain  Commissioners  in  pay-' 
ment  of  the  interest  on  the  bonds. 

The  Government,  on  tbe  12th  April  1885,  issued 
a  decree  that  a  tax  of  5  per  cent,  shonld  be 
retained  from  tbe  half-yearly  interest  payable  on 
the  let  June  then  next. 

The  Domain  Commissioners,  in  May  1885, 
remitted  money  to  tfae  defendants  to  meet  the 
half-yearly  interest  due  on  the  1st  June,  less  the 
5  per  cent. 

On  the  20th  Kay,  the  defendants,  with  the 
authority  of  the  Egyptian  Government,  inserted 
aa  advertisement  m  the  Timet  that  the  June 
dividend  on  the  bonds  would  be  paid  by  Hessra. 
TX.  3C.  Bothschild  and  Sons  on  certain  days 
named,  "  leas  5  per  cent,  retained,  as  per  decree 
of  the  Khedive  of  the  12th  April  1885.*' 

The  corsnls  of  some  of  the  continental  powers 
having  protested  against  the  retention  of  the  tax, 
Knbor  Pasha  made  some  statement  in  conKeqnence 
of_  which  M.  Bouteron,  one  of  the  Domain  Com- 
missioners, on  the  21st  May  sent  a  telegram,  in 
which  he  said ; 

Tbe  Oarman,  AnBtriao,  French^  and  Bnsman  Conrals- 
^nanl  protested  yeeterday  annut  tfae  legality  of  the 
daezes  reducing  coupon.  Kabar  Pasha  deoland  that 
theMDonnt  retained  was  going  to  be  restored.  Under 
Ikese  oircamstanoea  we  send  yoa  to^Ja;  balance  of 
toofoa.  Bank  of  England  will  pay  jon  70001.,  Anglo- 
fCTptuoBank  SOOOI.  Wire  Paris. 

This  was  sent  to  Hesars.  Bothachild's  house  in 

On  the  same  day  H.  Bontenm  wrote  to  the 
defendants  as  follows : 
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The  ConsnlB-Oenersl  of  Oennanv.  Austria,  Fiaooe, 
and  Boena  having  protested  yesterday  to  the  Egyptian 
OoTemment  uninst  the  legality  of  the  decree  dated  tiie 
12th  April  1to5,  which  provides  that  a  dednction  of  5 

E>r  cent,  shall  be  effected  on  the  conpons  of  the 
gyptian  debt,  we  thought  it  onr  dnty  to  consider  this 
decree  as  noli,  and  wa  remit  yon  to-day  by  telegram 
10,0001.  sterling  to  enable  yon  to  pay  the  coupon  in  fall. 
This  amoont  of  10,0001.  shall  be  paid  to  yon,  namebr, 
70001.  by  the  Bank  of  England,  SOOOI.  by  the  Anglo- 
Egjptian  Bankiiig  Cranpany. 

On  the  22nd  May  the  defendants  inserted  In 
the  riffles  the  following  advertisement : 

Efmrtian  State  Domain  Mortgage  Bonds. — Messrs. 
N.  M.  Bothschild  and  Sons  beg  to  announce  that,  in 
oonse<^nence  of  instructions  just  received  from  the 
Egyptian  Government,  the  coupon  due  on  the  1st  June 
nert  will  be  paid  in  foU,  without  the  dedaotion  of  the 
5  per  cent,  tdx,  as  preTionsly  announced. 

On  the  same  day  the  defendants  wrote  to  the 
Egyptian  Minister  of  Finance  infonuing  him 
that,  in  pnrsnaoce  of  his  first  instmctions,  they 
had  announoed  payment  of  the  coupon  with  the 
reduction  of  5  per  cent., "  but,  as  since  that  date 
a  new  decree  has  appeared  revoking  the  first,  we 
have  issued  a  fresn  notice  by  which  we  make 
known  that  the  coupon  will  be  paid  integrally." 

The  Egyptian  Minister  of  Finance  on  the  29th 
May  sent  the  defendants  a  telegram  directing 
them  to  "  pay  coiipori  Domain  1st  June  retaining 
5  per  cent.,  accordance  decree  12th  April." 

The  following  day  the  same  Minister  received 
the  defendants'  letter  of  the  22nd  May,  and  tele- 
graphed in  reply ; 

Beoeived  your  letter  22nd  inst.  No  decree  haring 
appeared  oanoeUing  that  of  12th  April,  I  coufirm  you  mj 
telegram  of  yesterday,  and  request  yoatopayeooponlsi 
Jane,  retaiioiw  fi  per  cent,  aooordauoe  deoree  iSth  April. 

Tfae  defendants  pnt  an  advertisement  in  the 
TtMMs  of  the  1st  Jnne^  notifying  that  in  accord- 
ance with  directions  received  from  the  Efrf ptian 
Government  on  the  30th  May,  the  coupon  due  the 
1st  June  1885  would  be  paid,  less  the  5  per  cent, 
tax,  notwithstanding  that  the  amount  reqnirol  to 
pay  the  same  in  full  had  hem  dnly  remitted  by 
the  Domain  CoTimissioners. 

The  plaintiff,  who  was  tbe  holder  of  5000Z. 
mortgage  bonds,  duly  presented  bis  coupon,  bnt 
the  defendants  refused  to  pay  it  in  full,  claiming 
to  dednct  the  5  per  cent,  and  income  tax.  The 
plaintiff  accordingly  brought  the  present  action, 
claiming  (1)  the  amount  of  bis  coupon,  less 
income  tax;  (2)  interest  thereon  till  judgment; 
f3)  a  declaration  that  the  amount  of  the  coupons 
was  charged  on  the  funds  received  by  the  defen- 
dants from  the  Domain  C(HnmissioDer&,  and  satis- 
faction of  the  plaintiff's  coupon  oat  of  such  funds ; 
(4)  an  injunction  to  restnun  the  parting  with  the 
funds  except  in  payment  of  the  coupon  in  full. 

Bacon,  v.C.  dismissed  the  action  with  coats : 
(55  L.  T.  Bep.  N.  S.  165 ;  33  Ch.  Div.  459.) 

The  plaurtiff  appealed. 

Hemming^  Q.C.  and  John  ffendenon,  for  tfae 
appellant,  repeated  their  arguments  in  the  court 
below,  and  cited 

Monan  v.  Lariviere,  32  L.  T.Bep.lT.  S.  41 ;  L.  Bep. 

7  E.  *  Ir.  App.  i23  ; 
Walker  t.  Roetron,  9  M.  &  W.  411 ; 
GrtjPn  V.  Weatherby.  18  L.  T.  Eep.  N.  S.  881 :  L. 

Bep.SQ.  B.  753; 
Fthgerald  v.  Btewart,  2  Sim.  333 ;  2  B.  ft;  M.  4ffli 
WiUianu  v.  Everett,  14  East,  548 ; 
Laiey  V.  SayM,  4  Ad.  4:  El.  548 ; 
Synnot  v.  8imp»on,  23  L,  T.  Eep.  O..S.v^;  SH.of 
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Sir  Hennj  James,  Q.C.,  A.  O.  Marten,  Q-C, 
and  Maidloio  for  the  defendants. — [Cotton,  L.J. 
— We  think  that  there  was  no  contract  between 
the  defendants  and  the  bondholders ;  but  there 
being  a  contract  between  the  Ejorptian  Govern- 
ment and  the  defendants,  was  there  not,  after 
notice,  a  tmst  in  favour  of  the  bondholderB  P] 
There  was  no  contract  between  the  Egyptian 
Government  and  the  bondholders : 

Qoodvrin     Robarit,  85  L.  T.  Bep.  N.  S,  179 ;  1  App. 
Cu.  476. 

This  being  an  Egyptian  contract,  it  cannot  be 
enforced  if  it  is  broken  br  the  Egyptian  Govern* 
mont.  The  Gorerament  nad  power  to  say  that 
they  would  not  pay  what  thev  had  contracted  to 
pay,  and  therelOTe  they  coula  decree  the  deduc- 
tion of  the  5  per  cent.  A  body  different  from 
the  Egyptian  Govemment.  viz.,  the  Domain  Com- 
mission, had  been  created,  and  they  had  no  in- 
terest to  assist  the  Govemment,  bnt  bad  to  protect 
the  bondholders.  One  of  the  commissioners,  H. 
Bouteron,  made  the  commnnicatinn  which  caused 
this  misnnderstanding.  Nubar  having  made  a 
statement,  M.  Bouteron  announced  that  the  divi- 
dend  would  be  made  up  to  the  full  amount. 
That  announcement  induced  Messrs.  Rothschild 
to  think  that  the  decree  of  the  12th  April  was  no 
longer  in  force.  Bnt  the  10,0001.  sent  over  was 
iiuite  apart  from  anything  over  which  the  defen- 
dants had  any  control  The  Egyptian  Govern- 
ment never  authorised  the  money  to  be  sent  over. 
Bouteron  sent  it  over  without  authority.  He 
afterwards  demanded  the  money  back,  and  in- 
sisted that  it  should  be  paid  to  him.  Having 
misunderstood  Kubar  I^ha's  statement,  he 
obtained  the  money  from  some  source  or  other, 
and  sent  it  over  to  pay  the  coupons ;  bat  before 
the  payment  was  made  the  commissioners  step  in 
and  say  the  decree  is  not  annulled,  and  that  Bou- 
teron's  nnderstanding  as  to  the  decree  is  wrong. 
"When  principals  step  in  before  payAent,  and  tell 
their  agents  not  to  pay,  what  are  the  agents  to 
doP  Money  paid  under  a  mistake  of  fact  may 
bo  recovered;  a  fortiori,  a  payment,  when  not 
made,  may  be  prevented  Ijy  the  priocipals. 
[They  were  stopped.] 

Semming  in  reply.— [Cotton,  L.J. — Was  the 
money  ever  remitted  by  the  Egyptian  Govem- 
ment P]  The  defendants  were  the  agents  of  the 
Egyptian  Government,  and  the  money  was  re- 
mitted by  an  agent  of  that  Government.  The 
agent  had  no  duty  to  perform  except  to  remit  the 
money  for  the  purpose  <rf  paying  the  coupons.  It 
is  not  shown  that  Nnbar  Faslia  had  no  authority 
to  represent  the  Egyptian  Govemment.  Vhe 
money  sent  could  only  hare  come  from  the 
Egyptian  Govemment,  and  it  was  sent  by  their 
agent.  [Cotton,  L.J. — It  may  have  come  out  of 
the  purse  of  the  Egyptian  Govemment,  yet  may 
not  have  been  sent  by  them  or  their  authority.] 
It  must  be  assumed  that,  when  the  agent  of  the 
Egyptian  Govemment  sent  the  money  to  their 
agents  here,  he  was  acting  honestly.  The  money 
and  the  instructions  having  both  come  from  the 
Govemment,  the  moment  the  communication  was 
made  there  was  a  trust  in  favour  of  the  bond- 
holders. 

CoTTOS,  L.J. — This  is  an  appeal  from  the  judg- 
ment of  Bacon,  V.C.  in  an  action  brought  by 
Mr.  Henderson,  as  a  bondholder  of  the  Egyptian 
Govemment,  under  a  loan,  which  is  called  "  The 
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Egyptian  State  Domain  Mortgage  Bonds."  His 
complaint  is  that  the  defendants,  Messrs.  Roths- 
chila,  have  received  moneys  which  they  are 
bound  to  apply  in  payment  in  full  of  the  interest 
which  became  due  on  the  1st  June  1885 ;  and  that, 
in  fact,  they  have  not  so  applied  it.  The  argu- 
ment, of  course,  goes  upon  this  basis,  th&t  the 
Egyptian  Govemment  is  not,  and  cannot  be  so 
reprraented  as  to  enable  this  court  to  make  any 
decree  or  order  against  them,  or  to  decide  any 
question  which  may  arise  as  between  the  Govern- 
ment and  the  plaintiff.  The  plaintiff  says  Messrs. 
Rothschild  have  made  themselves  personally 
liable  to  him  in  such  a  way  that  their  liability 
can  be  decided  without  reference  to  any  question 
as  between  the  plaintiff  and  the  Egyptian  Govern- 
ment. I  need  not  f^o  very  far  into  the  history  of 
this  case.  According  to  a  contract  of  the  alst 
Oct.  1878,  between  the  Egyptian  Government 
and  Messrs.  Rothschild,  the  Egyptian  Govern- 
ment were  bound  to  remit  to  them,  in  addition  to 
the  income  arising  from  the  Domain  Estate  funds, 
sufficient  to  provide  for  any  deficiency  in  the 
interest  of  this  loan.  There  was  a  mortgage  to 
secure  the  interest  and  principal  of  this  loan,  and 
the  Egyptian  Govemment  bound  themselves,  if 
the  income  arising  from  tliat  mortgage  was  in- 
sufficient, to  provide  the  money  and  remit  it  to 
Messrs.  Rothschild.  In  my  opinion,  there  was 
thm,  as  between  the  Egyptian  Government  and 
Messrs.  Rothschild,  an  obligation  on  the  part  of 
the  latter  to  apply  the  money  remitted  to  tlwm 
in  the  way  pointed  out  by  that  contract ;  and  the 
money,  when  it  got  into  the  hands  of  Messrs. 
RothschUd,  was,  as  between  them  and  the 
Egyptian  Govemment,  snbject  to  a  trust,  to  be 
applied  for  this  particular  purpose.  It  may  be 
that  the  Egyptian  Govemment  would  have  a 
right  to  recall  it ;  but,  as  between  them  and 
•Messrs.  Rothschild,  looking  to  the  contract 
between  them,  Messrs.  Rothschild  would  be 
entitled  to  deal  with  the  fund,  if  they  both  agreed, 
in  any  way  they  might  think  fit.  On  the  12th 
April  1885  a  decree,  signed  by  the  Khedive  and 
others,  was  issued  by  the  persons  in  Egypt  then 
authorised  to  make  the  decree.  As  I  umterstand 
it,  this  decree  of  the  12th  April  1885  was  to  take 
effect  as  from  its  date ;  subject  to  this,  that,  if  it 
was  not  sanctioned  by  its  snbseqnent  promulga- 
tion on  the  I2th  July,  the  direction  contained  in 
it  was  to  be  taken  only  as  an  interim  direction, 
and  nob  a  direction  which  could  be  enforced  as 
between  the  Egyptian  Government  and  its  credi- 
tors. This  decree,  duly  passed  by  the  proper 
authority  in  Egypt,  directed  the  Domain  Com- 
missioners, who  were  the  persons  authorised  to 
have  the  control  of  the  mortgaged  property, 
not  to  pay  in  full  the  coupons  on  the  boncfs, 
the  origii]^!  contract  as  between  the  Egyptian 
Govemment  and  the  bondholders  being  that 
the  interest  should  be  paid  without  any  deduction 
whatever.  Then  from  some  day  in  July  we  must 
take  it  that  this  ad  interim  decree  made  by  the 
Khedive  and  his  ministers  of  State,  was  binding. 
Then  what  happened  P  Messrs.  RothschiU  hw 
originally  received  only  sufficient  money  to  pay 
the  coupons,  less  the  5  per  cent,  directed  to  m 
deducted ;  but  subsequently  to  that,  and  subse- 
quently to  their  issuing  the  first  of  the  advertise- 
ments, which  is  dated  the  20th  May,  they  received 
a  telegram  and  letter  from  Egypt,  both  dated  the 
21st  May.  In  conseqncnce  ofVtke  tclegTam  tsad 
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letter,  Messrs.  Kothschild  issued  another  adver- 
tisement, of  the  22nd  May,  in  which  they  stated 
that  they  were  goine  to  pay  the  coupons  in  full, 
without  deducting  the  5  per  cent.  It  was  argued 
that  that  advertisement  was  an  admission  that 
the  defendants  held  certain  moneys  for  the  use  of 
the  plaintiff  and  others,  which  gave  the  plaintiff 
a  ri^ht  to  maintain  an  action  for  money  had  and 
Teoeived  against  Ifeasrs.  Hothschild.  In  the  view 
which  I  t^e  of  this  case,  that  need  not  be 
decided ;  bat,  in  my  opinion,  that  u  not  the  true 
eonstrDotion  of  tha£  advertisement.  It  is  not  a 
statement  thiUi  there  was  mon^  in  himd  to  be 
paid  over  to  the  plaintifE;  bnt  merely  »  state* 
moot  that  the  defendants  had  received  instruc- 
tions from  the  Egyptian  Government  to  pay 
the  coopons  in  fnll  without  deduction — that 
they  had  received  those  instructions  from  the 
^yptian  Government.  But,  although  one  can 
hardly  &xicy  that  Ifessrs.  Rothschild  would  have 
issued  snch  an  advertisement  uoIeBS  they  had 
thooght  th^  had  funds  applicable  for  the 
purpose,  that,  in  my  opinion,  is  not  such  an 
admission,  on  their  part  as  would  entitle  the 
plaintiff  to  maintain  at  law  an  action  for  money 
nad  and  received  against  Messrs.  Rothschild. 
Bat,  in  the  view  "which  I  take  of  the  circam- 
Btancea  under  which  this  money  came  to  hand, 
it  could  hardly  be  contended  that  there  was  an 
admission  of  money  had  and  received— if ,  in  &ct, 
there  never  was  a  remittuice  to  be  ap^ied  tor 
the  benefit  of  the  plaintiff,  from  the  Egyptian 
Government ;  that  is  to  s^,  by  those  who  really 
had  the  power  to  bind  the  Egyptian  Government 
in  the  matter.  But  I  mention  it  in  order  that  it 
mav  not  be  supposed  that  that  point  was  over- 
looked, if  the  question  should  ever  have  to  be 
considered  hereafter.  Now,  what  were  the 
instructions  in  conseqnence  of  which  this  adver- 
tisement was  issued  P  There  was,  first,  the 
tel^ram  of  the  21st  May,  sent  1^  M.  Bouteron, 
one  of  the  Domain  Commissioners,  to  Messrs. 
Rothschild's  house  in  Paris.  [His  Lordship  read 
the  telegram,  and  continued :]  How,  taking  that 
alone,  what  is  it  P  A  decree  had  been  made  on 
tiie  12th  April,  which  contained  a  direction  to  the 
Domain  Commissioners  to  retain  5  per  cent.,  and 
not  to  remit  the  fnll  amount.  That  decree  was 
a^ned  by  the  Khedive,  by  Nuhar  Pasha,  and  by 
the  Finance  Minister,  Nnbar  Pasha  being  then 
the  head  of  administration  ;  and  Kubar  Pasha 
had  no  possible  power  to  make  that  decree  nail. 
He  might  think  that  the  decree  wonld  never 
become  finally  binding,  because  the  Powers  wonld 
not  assent  to  it ;  and  he  seems  to  have  expressed 
some  snch  opinion  after  hearing  the  remon- 
strances of  the  German  and  other  consuls- 
general,  bnt  be  could  not,  and  did  not,  purport 
to  make  that  decree,  upon  bis  own  authority, 
null  and  void.  It  is  immaterial  to  consider 
whether  the  Domain  Commissioners  were  agents 
the  Government  or  not,  although  I  think 
Mr.  Hemming  drew  the  distinction  that  they 
mre  not,  but  a  sort  of  receivers  acting  for 
both  parties.  These  commissioners,  hearing  what 
ires  said  by  Kubar,  telecraphed  to  the  defen- 
dants that  ther^  sent  10,0001.  which  had  been  re- 
tained nnder  the  decree.  Thtjn  there  was  a  letter 
referring  to  the  remonstrance  of  the  consuls- 
general.  There  is  no  reference  in  this  letter  to 
Kuhar  Pasha — hut  it  says :  "  We  thought  it  our 
duty  to  consider  this  decree  as  noil."   Was  that  ' 
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so,  because  the  foreign  consuls  had  remonstrated 
against  it  ?  When  that  decree,  promulgated  in 
July,  was  assented  to  by  the  Powers,  of  course 
the  remonstrance  of  the  consuls  became  utterly 
worthless.  [His  Lordship  read  the  rertt  of  the 
letter,  and  continued :]  I  think  upon  the  ad- 
missions, it  must  be  taken  that  Messrs.  Roth- 
schild did,  in  fact,  get  that  sum  of  money.  It  is 
evidently  not  money  received  from  the  Domain 
lands.  It  cannot  be  contended,  therefore,  that 
the  plaintiff  here  can  effectually  assert  that  this 
is  money  arising  from  the  property  mortgaged, 
and  thwefore  in  equity  his  property,  and,  upon 
thai  ground  his  claim  againpt  Hessrs.  Roth- 
schild. Now,  what  was  that  money  P  Was  it 
really  a  remittance  by  the  Egyptian  Govern- 
ment— by  which  I  mean  those  wno  had  authority 
to  send  and  deal  with  the  money  of  the  Egyptian 
Government— so  as  to  bring  it  under  the  contract 
of  the  31st  Oct.  1878,  and  to  make  it  a  fund  which, 
when  it  reached  Messrs.  Rothschild's  hands,  wi« 
impressed  with  a  trust  in  favour  of  the  Eg;fptian 
Government,  and  the  benefit  of  which,  if  it  was 
communicated  to  him,  might  be  obtained  by  the 
plaintiff  P  In  my  opinion,  it  was  not ;  and  what 
followed  shows,  I  think,  that  this  was  not  even 
assented  to  by  the  executive,  because,  upon  the 
30th  of  that  month,  Messrs.  Rothschild  received 
a  teleg^ram  from  the  ^nance  Minister.  [His 
Lordship  read  the  telegram,  and  continued  0 
There  is  the  Finance  Minister  saying,  when  he  is 
referred  to,  that  the  decree  is  still  binding,  and 
that  this  remittance  is  not  to  be  considered  as  a 
remittance  sent  by  the  Government  under  its 
contract.  Whether  it  came  out  of  Government 
money  by  the  unintentional  mistake  of  the  agents 
of  the  Government  or  not,  is,  to  my  mind,  immate- 
rial ;  but  it  cannot,  in  the  face  of  the  decree  of  the 
12th  April,  be  considered  as  a  remittance  sent  bv 
the  Egyptian  Government  in  accordance  with  and 
as  supplementing  the  contract  with  Messrs. 
Rothschild.  That  being  so,  although  Messrs. 
Rothschild  do  seem  to  have  ronsidered,  as  is 
shown  by  their  advertisement  of  the  22nd  May, 
that  the  instructions  recdved  from  M.  Boateron 
were  instructions  sent  with  the  authority  of  the 
Egyptian  Government,  and  the  remittance  was 
sent  bv  the  Egyptian  Government,  when  we  come 
to  looK  at  the  nCnts  of  the  case  it  must  be  taken 
that  that  fund,  if  it  was  monev  of  the  Egyptian 
Government,  was  monej  sent  oy  the  servant  of 
the  Government,  assuming  that  he  had  authority 
so  to  deal  with  it  and  that  (he  decree  might  be 
disregarded,  and  that  the  expression  of  objection 
by  the  consuls  would  have  the  effect  of  preventing 
it  ever  becoming  finally  law.  I  have  assumed  the 
direction  contained  in  the  decree  of  the  12th 
April  to  be  only  a  direction  to  the  Domain  Com- 
missioners— and  it  would  be  only  a  direction  to 
any  otUer  servant  of  the  Egyptian  Government — 
not  to  send  any  money  to  pay  the  5  per  cent, 
which  they  desired  should  be  deducted,  uid  which 
the  law  would  thereafter  direct  to  be  deducted. 
If  this  money  came  from  the  E^[ptian  Govern- 
ment chest,  I  do  not  see  that  the  Egyptian  Com- 
missioner in  any  way  intentionally  violated  his 
duty.  He  may  have  thought  that  by  the  mon^ 
being  sent  he  was  justified  in  paying  this  in  full. 
In  my  opinion,  it  cannot  be  considered  as  pro- 
perly sent  on  behalf  nf  the  Egyptian  Government 
so  as  to  be  a  remittance  from  them  under  the 
contract  of  the  31st  Oct.  1878,  as  to  which  alinist 
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vonld  apply  in  favonr  of  the  Egyptian  Govmi- 
ment.  X  need  not  enter  into  the  question  whether 
it  would  or  wonld  not  apply  in  lavoor  of  the  bond- 
bolders.  In  my  opinion,  therefore,  this  appeal 
fails  on  that  gronnd,  and  the  jndipnient  of  Bacon, 
V.C.  dismissing  the  action  moat  be  a£Snned. 

LiHDLBY,  L.J. — I  am  of  the  same  opinion. 
When  the  facts  are  understood,  I  think  that  all 
difficulty,  which  at  first  besets  the  case,  dis- 
appears. The  plaintiff,  of  course,  does  not  seek 
any  relief  against  the  Egyptian  Government ;  nor 
could  he  get  any  relief  against  them  if  he  did ; 
nor,  in  the  absence  of  the  Egyptian  GoTemment, 
can  he  get  any  relief  against  Messrs.  Rothschild 
as  w;enta  of  the  Egyptian  Government  which 
involves  a  decision  by  this  court  of  any  question 
between  Messrs  .  Rothschild  and  the  Egyptian 
Government.  Tlie  plaintiff  is  perfectly  well  aware 
of  that,  and  his  advisers  are  aware  of  it ;  and  so 
theif  seek  1^  this  action  to  make  Messrs.  Roth- 
■child  personally  liable  to  them  for  the  payment  of 
this  5  per  tient.  which  was  deducted  from  the 
diTidend  wMch  became  doe  in  June  1885  to  the 
plaintiff  aa  one  of  the  bondholders.  Kow,  a  strong 
case  is  required  to  enable  the  plaintifl  to  make  aa 
agent  peraon^ly  liable  under  circamstanoes 
anything  like  those  disclosed  here.  Looking  at 
the  matter  as  a  njatter  of  contract,  it  is  quite 
obvious  that  Messrs.  Rothschild  had  always  con- 
tracted, from  first  to  lost,  as  the  agents  of  a  dis* 
closed  principal.  They  never  contracted  on  their 
own  behalf.  The  contrary  could  not  be  main- 
tained for  a  moment.  No  relief  is  sought  upon 
that  ground,  namely,  that  Messrs.  Rothschild  nad 
contracted  as  principals  with  the  plaintiff.  Then 
it  is  said  that  they  are  trustees  of  a  certain  sum 
of  10,0001.,  which  was  remitted  to  them  for  the 
bandholdon.  I  will  investigate  that  for  a  moment, 
vithoat  attemptingto  draw  any  distinction  between 
tbeir  liability  to  an  action  for  money  bad  and 
receiTed  and  their  liability  otherwise.  In  order 
to  make  that  out,  the  plaintiff  must  make  out  one 
of  two  things — either  that  the  10,0002.  was  sent  to 
the  Messrs.  Rothschild  under  circumstances 
which  made  it  trust  money,  or  affected  it  with 
that  character,  or  that  it  created  a  trust  in  ^vour 
of  the  bondholders  ;  or  he  must  put  it  upon  the 
common  law  ground  of  money  had  and  received. 
Now,  looking  at  it  as  trust  money,  it  is  not 
subject  to  a  trust.  We  now  know  the  history  of 
the  thing.  It  was  sent  by  a  blunder.  It  was  not 
part  of  the  money  which  the  Egyptian  Govern- 
ment had  undert^en  to  send,  aim  which  they  did 
send  in  pursuance  of  their  obligation,  but  it  was 
sent  owing  to  some  mistake.  1&.  Hemming  may 
be  correct  in  suggesting  that  it  came  from  the 
revenues  of  the  Egyptian  Government,  and  I  dare 
say  it  did ;  but  it  was  never  sent  by  the  Govern- 
ment pursuant  to  a  trust.  It  was  sent  by  the 
blander  of  some  officer,  and  the  Egyptian  Govern- 
ment never  authorised  its  remittance  at  all.  That 
seems  to  me  to  be  as  plain  as  plain  can  be.  Still 
less  did  the  Egyptian  Government  authorise  the 
payment  of  the  dividend  in  full.  The  decree  of 
the  12th  April  1885  was  a  decree  which  we  must 
assume  to  be  binding  in  Egypt  and  to  be  valid. 
It  is  so  admitted ;  and  we  cannot  say  to  the  con- 
trary, whatever  we  may  have  thought  about  it. 
Now,  according  to  that,  Messrs.  Rothschild  never 
had  any  authority  whatever  from  the  Esyptian 
Government  to  pay  this  dividend  in  fall.  The^ 
thoaght  th^  had  not ;  but,  whether  we  look  at  it 
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as  an  authority  to  pay,  or  as  a  trust,  that  part  of 
the  case  breaks  down  entirely.  Now,  let  as  see 
whether  there  is  any  other  ground  upon  which  it 
can  be  put.  If  it  is  pat  upon  the  adTertiBeuunb 
of  the  22nd  May,  in  terms  yon  cannot  pat  it 
higher  than  a  promise  to  pay  the  dividend.  That 
is,  in  the  ontset,  a  promise,  and,  looking^  at  it  in 
that  lighti  there  is  no  consideration  for  it.  That 
will  not  answer.  Then  it  is  put  aa  an  apprc^nil^ 
tion  by  Messrs.  Rothschild  oi  this  sum  of  money 
to  the  bondholders.  In  the  first  place,  the  adver- 
tisement does  not  refer  to  any  money:  but  I 
think  Mr.  Henderson's  observations  upon  that 
point  are  forcible — that  the  advertisement  wonld 
be  undrastood  by  anybody  who  knew  the  facta,  as 
meaning  that  they  had  received  money  which 
would  enable  them  to  pay  the  dividend.  Now 
comes  the  question,  -what  authority  had  theyP 
They  thought  that  they  had  authority.  Sappoe- 
ing  the^  say  that  they  will  ^y  the  money  which 
thcfy  thmk  th^  have  antbority  to  pay,  bat  which 
they  have  not,  what  can  be  made  of  that,  nnleBB 
you  put  it  as  a  promise,  for  which  there  was  no- 
consideration,  or  you  put  it  as  a  statement  in 
some  way  upon  the  faith  of  which  the  plaintifl 
acted  P  No  snoh  case  is  made,  and  it  is  impos- 
sible to  make  such  a  case.  Taming  it  all  round,  it 
comee  to  this,  that  there  is  no  case  made  out  which 
renders  the  Messrs.  Rothschild,  who  are  agents, 
and  agents  only,  personally  responsible  for  the  pay- 
ment of  this  money.  That  being  the  case,  I  thiuc 
that  it  is  free  fnun  all  difficulty  when  ^e  facta 
are  understood,  and  that  the  a^^wal  most  be  dis- 
missed. 

LOFKs,  L.J. — In  this  case  the  plaintiff,  in  order- 
to  sacceed,  is  bound  to  show  that  Messrs.  Roth- 
schild, wboare  agents,  made  themselves  personiJly 
liable;  or,  in  o^er  words,  he  must  show  that 
they  have  received  this  money,  to  a  portion  of 
which  he  claims  to  be  entitled,  for  his  use  as  one 
of  the  bondholders;  or  that  the  money  is  im- 
pressed with  a  trust  in  favour  of  the  bondholdera,. 
of  which  he  is  one.  Now,  the  circumstances  with 
regard  to  the  remittance  of  10,0001.,  now  that 
they  are  noderatood,  to  my  mind  make  the  oaae 
easy  of  solation.  Thwe  is  no  evidence  that  this 
10,0001.  came  from  the  defendants*  principals  at 
all,  but,  having  regard  to  the  decree  of  the  12th 
April,  it  is  clear  that  it  was  remitted  with- 
out the  authority  of  the  Egyptian  Government^ 
and  it  cannot  be  said  to  havo  been  remitted  on 
their  behalf.  In  those  circumstances,  to  my 
mind,  it  is  impossible  to  say  that  the  defendants 
received  the  money  for  the  use  of  the  plaintiff,  or 
that  that  money  was  impressed  with  any  trust  in 
favour  of  the  bondholders.  That  disposes  of  th» 
case.  Bnt  the  advertisement  of  the  22Qd  May 
was  relied  upon ;  and  it  was  said  that  that  adver- 
tisement amounted  to  an  admission  thiU  this 
money  was  being  held  for  the  use  of  the  bond- 
holderB.  According  to  my  view,  that  is  not  the 
meaning  of  that  advertisement  at  all.  I  think 
that  advertisement  amounts  to  this,  and  nothnig 
more,  namely,  an  announcement  of  an  aathoritrf 
to  pay  the  sum  in  question.  I  think  the  appeal 
tails,  and  that  it  ought  to  be  dismissed. 

Appeal  ditmiated. 

Solicitors  for  the  appellant,  A.  R.  and  H.  Staete  ; 
Ikaoa  and  Son. 
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Wednuday,  Feb.  2. 
(Before  Cotton,  Lindlxy,  and  Lofes,  L.JiS.) 
Be  Chosbt;  Munxs  o.  BuBif.  (a) 
Practice — Leave  to  appeal — Expiration  qf  (imfr— 
Informal  notice  vnlkin  time — B.  S.  C.,  Order 
LVm.,  rr.  2,  3, 15. 
WUhin  the  time  limited  for  appealing,  a  four  dayt' 
notice  of  appeal  was  given  tnatead  of  a  fourteen 
day$'  notice.    After  uie  tiine  for  appealing  had 
ei^iredf  the  appelant  applied  for  leave  to  avtmd 
Uta  notice  by  making  U  a  fourteen  dayt'  notice. 
Sold,  that  the  notice  eould  not  be  amended  cm  aticed, 
hU  Ao/,  a*  the  a^^dkuU  had  given  a  notice  of 
appeal,  though  antt^ormal  one,  within  the  proper 
tUne,  he  ought  now  to  be  allowed  to  eerva  afresh 
ttotiee  tff  appeal  on  paying  the  retmmdant  all 
cod*  thrown  away  by  reaaon  of  the  informal 
natieaj  including  tM  ootie  qf  fhu  motion. 
This  was  an  orif^inal  motion  by  tbe  defendant 
for  leave  to  amend  a  notice  of  appeal. 

An  action  wa»  broaght  for  the  administration 
of  an  estate,  and  on  tne  5th  Nov.  1886  an  order 
Tu  made  by  Bacon,  Y-C.,  in  chambers,  on  an 
originating  sommona  taken,  ont  by  a  creditor, 
admitting  a  claim  against  the  estate  of  the  tes- 
tator. On  the  23rd  Not.  notice  of  appeal  from 
the  order  was  given  by  the  defendant,  the 
«xenitor,  which  stated  that  the  Court  of  Appeal 
iponld  be  moved  on  the  27Ui  Nov.  to  reverse  the 
4nler. 

The  motion  did  not  come  on  for  hearing,  and  on 
the  17th  Jan.  1887  the  solioiton  of  the  plaintiff 
wrote  to  the  solicitors  of  the  defendant,  stating 
tiiat  they  had  been  advised  by  connHel  that  the 
notice  of  appeal  was  bad  beoanse  it  was  a  fonr 
days'  mriiice,  whilst  it  onght  to  have  been  a  four- 
teen days'  notice,  and  adding,  "  We  presume  you 
irill  not  prosecate  the  appeal."  On  the  29th  Jan. 
Uie  appeilabt  served  notice  of  motion  in  the 
Coort  of  Appeal  for  leave  to  amend  (if  necessarv) 
the  notice  of  appeal  of  the  23rd  Not.  1886  by  sub- 
Btitnting  the  date  "  7th  Dec."  for  the  date  "  27th 
^OT."  as  the  date  on  or  after  which  the  court 
voold  be  moved. 

Order  LVIII.,  r.  3,  provides : 

Ifoticfl  of  appeal  from  any  jadsiaeiit,  whetlier  final  or 
iaterloootoiy,  or  from  a  final  order,  huU  be  a  fourteen 
-diQi'  notioe,  and  notice  of  anneal  from  anj  interloon- 
Vij  order  shall  be  a  fonr  d^s  noticfl. 

Rule  15  provides  that 

No  appeal  to  the  Coort  of  Appeal  from  any  inter- 
loeatoiy  order,  or  from  any  oroer,  whether  final  or 
interloontoiy,  in  any  matter  not  being  an  action,  shall, 
«xcept  by  epeoial  leave  of  the  Conrt  of  Appeal,  be 
lvDng:lit  after  the  expiration  of  twenty-one  days.  . 

A.  Young,  in  support  of  the  motion,  referred 

to 

B«  AwimmliiAeTinand Copper Commann I  Taylor'* 
COM,  38  L.  T.  Bra.  N.  S.  587  ;  8  Ch.  Div.  048; 

iZe  Weat  Jevoell  Tin  Jtftmng  CoK^aiKti  Lme'e 
CMS,  8  Ch.  Div.  806  ; 

Jb  BtockUm  Iron  fnmaxe  Company,  10  Ch.  Biv. 
385; 

Be  BMh  and  Tt^ng,  41  L.  T.  Bep.  N.  S.  746;  13 

Ch.  IHv.  416; 
&  CovUon  ;  Sanibury  v.  SUictt,  55  L.  T.  Bep.  N.  8. 

464;  34 Ch.  DiT.22; 
WiUiams      De  BoineiXle,  M  L.  T.  Bftp.  M.  S.  782 ; 

17  Q.  B.  Dir.  180 ; 
Jodioatare  Act  1875,  a.  13 ; 
OtdazLVni.,r.2. 

Inee,  Q.C.  and  St  Jbifcw  Gierke,  far  the  re- 
MBqiaitedtiirW.aBin,KM|.,  TlarrlUM  ■!  l»r. 
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Bpondent)  contended  that,  the  time  for  appealing 
having  expired,  the  applicant  hught  not  now  to 
be  permitted  to  appeal,  and  referred  to 

Craig  v.  PhiUipa,  37  L.  T.  Bep.  N.  8.  772  ;  7  Ch. 
Dir.  248 ; 

CurtU  V.  Sheffield,  46  L.  T.  Bep.  N.  S.  177 ;  21  Ch. 
Div.  1 ; 

Be  Ntw  Callao,  48  L.  T.  Bep.       S.  Kl;  28  Ch. 
Div.  484 ; 

Be  Compton;  Norton  v.  Compton,  51  L.  T.  Bep. 

N.  8.  277  ;  27  Ch.  Div.  892  ; 
CoUiM  V.  The  Vestry  of  Paddington,  42  L.  T.  Bep. 

N.  S.  573  i  5  Q.  B.  Div.  868  ; 
i;|^arte  Sajfery,  36  L.  T.  Bop.  N.  S.  532  ;  5  Ch.  Div. 

CoTTOS,  L.J. — This  is  an  application  for  leave 
to  amend  a  notice  of  appeal.  The  notice  of  appeal 
given  by  the  applicant  was  only  a  four  d^s* 
notice,  and,  in  my  opinion,  that  was  wrong.  The 
order  appealed  from  being  a  final  order,  the  notice 
of  appeal  ought  to  have  been  a  fourteen  days* 
notice.  In  my  opinion,  that  notice  cannot  now 
be  amended  m  the  way  the  applicant  seeks, 
because  the  day  has  passed  for  which  it  ought  to 
have  becu  given.  Still,  the  notice  served  by  the 
applicant  was  a  notice  of  his  intention  to  appeal, 
and  the  respondent  could  have  appeared  on  the 
hearing  and  asked  that  the  appeu  might  be  dis- 
missed with  costs.  But  what  bappenea  was  this  t 
Tbe  motion  did  not  come  on  for  nearing,  and  the 
solicitors  of  the  respondent,  after  the  expiration 
of  the  time  for  appealing  from  the  order  in  qnea* 
tion,  wrote  to  the  solicitors  of  the  applicant,  say- 
ing that  tbe  notice  of  appeal  with  which  thev  had 
been  served  was  bad,  and  they  presumed  the 
appeal  was  abandoned.  That,  however,  put  the 
applicant  in  no  better  position,  as  the  respondent 
was  not  bound  to  appear.  The  present  applica- 
tion is  to  have  leave  to  amend  the  notice  by  sub- 
stituting therein  the  proper  day  for  which  the 
notdoe  motion  ought  to  have  been  given,  but 
that  day  is  now  long  since  passed,  and  audi  an 
amendment  would  therefore  oe  idle.  Under 
circumstanRes,  however,  we  allowed  the  i^plicant 
t6  move  now  for  leave  to  appeal,  notwithstanding 
the  fact  that  the  twenty-one  days — the  time 
allowed  lor  appealing — has  expired,  and  I  think 
we  ought  to  rrant  that  application.  The  conrt 
has,  no  doubt,  been  strict  in  not  extending  the 
time  for  appealing  after  the  time  has  expired, 
and  we  have  been  much  pressed  with  cases  in 
which  the  court  has  refused  to  do  so.  But  here 
a  notice  of  appeal  was  given  within  the  time 
limited,  and  though,  no  doubt,  that  notice  was 
Informal,  it  distinguishes  this  case  from  those 
cited.  Therefore  I  think  it  would  be  right  to 
allow  the  applicant  to  servo  to-day  a  fresh  notice 
of  appei^ton  the  terms  of  paying  toe  respondent's 
costs  of  appearing' on  this  application,  and  all 
costs  incnrred  by  the  respondent  which  are 
thrown  away  by  reason  of  the  informal  notice. 

LuroixT,  L.J.— I  agree.  I  do  not  think  it 
right  to  say  that  the  applicant  ought  to  be 
exdoded  frcon  giving  a  fresh  notice  of  appeaL 
He  gave  a  clear  and  distinct  notice  within  the 
twenty-one  days  on  which  he  coald  have  appealed 
if  the  other  side  had  chosen  to  appear  on  it. 
That  notice,  however,  was  informal,  and  the  appli- 
cant, having  made  a  slip,  cannot  now  ask  that  the 
respondent  should  bear  the  costs  of  putting  it 
right. 

Loras,  L.  J.— I  am  of  the  same  opinion.  Under 
tbe  cironmstauces  of  this  case,  ^^^aj^j]^ 
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applicmt  ought  not  to  be  shut  oat  from  appeal- 

Solicitors  for  the  applicant,  John  HbZmw  and 
Son. 

Solicitors  for  the  roE^ndent,  LeathJey  and 
Phipaon. 


Wednesday,  Feb.  16. 
(Before  Cotton,  Likdley,  and  Lopes,  LJJ.) 

Re  Glougu  ;  Bkadford  Goxxercial  Joiirr  Stock 
Bank.  Limited  v.  Cuke,  (a) 

Practice — Appeal — Security  for  costs — Appeal  in 
paper  same  day  as  motion. 

Where  the  respon'dent  to  an  appeal  gave  notice  of 
motion  for  security  for  the  costs  of  the  appeal 
within  two  days  after  receiving  ihe  notice  of 
appeal,  and  there  was  evidence  that  the  person 
loho  was  really  instructing  the  solieitora  of  the 
appellants  was  a  person  of  means  and  weU  able 
to  pay  the  costs,  the  Court  oi-dered  security  to  be 
given,  although  ihe  appeal  was  in  the  list  foi' 
hearing  on  that  day. 

This  was  a  motion  for  security  for  the  costs  of 
an  appeal. 

On  the  8th  Feb.  Clough,  one  of  the  defendants 
in  this  action,  gave  the  plaintifE  and  his  co-defen- 
dant Care  notice  of  appeal  from  two  interlocu- 
tory orders  of  North,  J. 

On  the  10th  Feb.  the  plaintiff  and  the  defendant 
Cure  E^'ved  the  defendant  Clough  with  notice  of 
motion  for  aecnritj  for  the  costs  of  the  appeal. 
The  motion  for  the  security,  and  the  appeal  itself, 
both  came  into  the  paper  for  hearing  on  the  16th 
Feb.  There  was  evidence  of  the  insolvenqf  of  the 
appttUant  and  in  an  affidavit  filed  on  behalf  of  the 
(MaintifE  company  it  was  stated  as  follows : 

The  defendanta  Clooji'h  have  repeatedly  chanfred  their 
solioitora,  and  the  real  person  who  is  inatrootmic  their 
a<^citora  is  ...  .  who  is  a  person  of  means  and 
well  able  to  pay  the  costs. 

Manby  for  the  plaintiff  company. 
Eyre  for  the  defendant  Cure. 
Sturges  for  the  appellant. — The  briefs  have  all 
been  delivered,  and  the  appeal  is  in  the  list  for 
to-day,  and  the  respondents  have  already  incurred 
all  the  expense  for  which  they  ask  security.  It 
is  not  the  practice  to  order  security  to  be  given 
nnder  such  circumstances.  An  appellant  may 
have  paid  his  solicitor  and  counsel,  and,  after 
doing  so,  may  not  have  sufficient  to  give  eecnrity 
for  costs.    He  referred  to 

Re  iTulian  Kinggton  and  Sandhurst  Chid  Mining 
Comvany,  48  L.  T.  Bap.  N.  8.  52 ;  22  Ch.  Dir.  8S. 
PooUy'a  Trttatee  r.  Wnetham,  55  L.  T.  Bep.  X.  8. 
462  ;  83  Ch.  Div.  76. 

rUOTTON,  L. J.  referred  to  Corporation  of  Haaiings 
T.  IvaU,  31  L.  T.  Rep.  N.  S.  262;  L.  Rep.  9  Cb. 
App.  758.] 

CoTTOK,  L.J. — As  a  general  rule,  the  conrt  will 
not  order  security  for  the  costs  of  an  appeal  to 
be  given  when  the  motion  comes  on  for  hearing 
on  the  same  day  as  the  appeal  itself  is  in  the 
paper.  That  is  because  it  would  be  unreasonable 
to  order  security  to  be  given  when  the  respon- 
dent has  already  incurred  all  the  costs,  and 
because,  as  a  rule,  the  application  for  the  security 
might  have  been  made  sooner.  But  in  this  case 
the  respondents  gave  notice  of  motion  for  the 

fa>  B«tpnrtMl  hy  W.  C.  Biss,  Enq.,  B*rri<rter-«l-Low. 
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security  immediately.  They  received  the  notice 
of  appeal  on  the  8th  Feb.,  and  gave  notice  of  this 
motion  on  the  10th  Feb.  That  distinguishes  this 
case  from  i£e  Indian  Kinggton  and  Sandhurst 
Qold  Mining  Coinpany.    In  that  case  there  was 

f reat  delay ;  the  notice  of  appeal  was  dated  the 
th  Sept.,  and  the  notice  of  motion  for  security 
was  not  given  until  the  'ith  Nov.  In  this  case 
there  was  no  delay.  Besides  it  is  sworn  and  not 
denied  that  the  appellant  Clough  is  not  the  real 
party  who  is  promoting  the  appeaL  It  is  said 
that  the  real  person  who  is  doine  so  is  a  person 
wbo  is  not  a  party  on  the  record,  tut  "  is  a  person 
of  means,  and  well  able  to  pay  the  costs."  If  that 
is  so,  it  is  a  ground  for  ordering  security  to  be 
given,  and,  taking  that  circumstance  into  con- 
sideration, and  the  fact  that  there  had  been  no 
delay  on  the  part  of  the  respondents,  I  am  of 
opinion  that  tbe  appellant  ongbt  to  give  security 
for  the  costs  of  tbe  appeaL  Tbe  ordinary  rule 
must  not  be  used  to  do  injustice. 

LiKDLEY,  L.J. — I  am  of  the  same  opinion. 
There  has  been  no  delay  on  the  part  of  the  respon- 
dents, and  the  fact  that  the  appeal  is  promoted  by 
some  person  other  than  the  nominal  appellant, 
are  special  circumstances  which  take  this  case  out 
of  the  general  rule,  and  I  think  it  is  right  to  make 
an  order  for  security  to  be  given. 

LoFES,  L.J. — I  am  of  the  same  opinion.  It  is  ~ 
true  the  appeal  is  in  the  list  for  to-day,  but  there 
is  a  total  absence  of  delay  on  the  part  of  the 
respondents.  That  distinguishes  this  case  from 
Pooley's  Trustee  v.  Whetham,  where  the  notice  of 
appeal  was  given  in  March  ,and  the  notice  of 
motion  for  secnri^  not  until  June.  Beyond 
which  there  is  evi^nce  in  this  case  that  there  is 
a  substantial  person  behind  the  nominal  appel- 
lant, who  really  supports  the  appeal. 

Solicitors  for  the  plaintiffs.  W.  and  /.  Flower 
and  Nussey,  agents  for  KiUidt,  Hvbhard,  and 
Vint,  Bradford. 

Solicitors  for  the  defendant  Clongh,  Vinemt 
and  Vineent,  agents  tor  North  and  Sons,  Leeds. 

Solicitors  for  the  defendant  Cure,  Jttquee  and 
Co.,  agents  for  Wat§on,  Diekaon,  axid  IToison, 
Bradford. 


HIGH  COURT  OF  JUSTICE. 

CHANCEET  DIVISION. 
Jiroi>.3a>ul4^1886. 
(Before,  Kay,  J.) 
Be  PouNDBB;  Williams  v.  Pousdee.  (a) 

Will — Codicil — Construction — AbsoltUe  gift,  or  life 
interest  wiih  power  of  disposition — "JSematn 
undisposed  of.' 

By  his  will  a  testator  gave  all  the  residue  of  hie 
estate  and  effects  to  hie  wife  "  absolutely."  By  a 
codidl  to  his  wiU  he  revoked  that  gift,  and,  after 
making  a  specific  gift,  gave  his  residue  to  his 
r-ife  "for  her  own  absolnfe  use  and  benefit  and 
di^oaal ;  "  but  {uoilhout  prejudice  to  the  absolute 
power  of  disposal  by  his  icife  of  all  the  said 
reaidue)  in  cose  at  her  decease  any  part  thereof 
should  "remain  wndwposed  of"  by  her,  he  gave 
the  same  to  two  other  persons  equally  as  teiiants 

(a)  Bepoited  by  E.  A.  ScBi.xcHiJir,  Ea/n-^SmlBUK-iM^w. 
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tn  common,  auhjeet  to  the  payment  by  them  of  hit 
unfa's  debts  and  funeral  eepefuex. 
Held,  that  the  tegtator'a  wife  took  a  life  interest  in 
the  residue,  with  a  power  of  di^eiiion  by  act 
inter  vivot,  btU  not  wilL 

Geokss  Pockdrr,  by  his  will,  dated  the  19th  Dec. 
1681,  gftve  all  the  rnsidue  of  his  estate  and  effects 
whatsoever  and  wberesoever  nnto  his  wife  Loaisa 
Ponnder  "  absolateJy,"  and  appointed  his  wife  and 
brother  executrix  and  ezecntor  of  his  will. 

The  testator  made  a  codicil  to  his  will,  dated 
the  21st  July  1883,  whereby,  after  making  a 
specific  gift,  he  revoked  the  gift  of  residue,  and 
in  Ilea  thereof  gave,  devised,  and  bequeathed  as 
follows: 

I  give    ....  two  leasehold  msBSiuges 

.  .  .  .  onto  my  said  wife  during  her  life,  and  from 
and  immediately  after  her  dsoaase  I  give  .... 
the  «ame  unto  her  nieoe  Anne  Williuii,  and  I  give 
....  all  the  said  residoe  of  my  estate  and  effeota 
(other  than  my  eaid  two  leasehold  measnages  .  ,  .  .) 
unto  my  said  wife  for  ber  own  abeolote  nse  and  benefit 
and  duposal ;  bat  (without  prejodioe  to  the  absolate 
power  ol  dinioul  by  my  aaid  wife  of  all  the  said  residue 
....  other  tban  my  eaid  two  leasehold  measna^ws 
.  .  .  .  nader  the  gift  ....  lastly  hereinbefore 
contained)  in  base  at  the  time  of  the  decease  of  my  said 
wife  all  or  any  part  or  parts  of  the  said  residne  .... 
other  than  my  said  two  leasehold  messof^s  .... 
shaO  remain  ondisposed  of  by  my  said  wife,  and  whether 
iba  same  ahall  be  in  the  same  state  of  investment  at  the 
tune  of  Biy  deosaoo,  or  in  any  otlier  state  of  inrestnient, 
and  whether  standing  in  the  sole  name  <d  my  said  wife, 
or  in  the  joint  names  of  all  my  exeontora  for  the  time 
being  J  then  from  and  immediately  after  the  deaease  of 
ny  said  wife  I  give  ....  the  same  nnto  my  brother 
aad  the  aaid  Anne  ^Vmiianis  m  eqnal  shares  as  tenants 
in  common,  snbjeot  nerertheless  to  the  pi^rn>^^  hy  them 
of  all  tfae  jast  debts  of  my  said  wife  which  shall  be  owing 
at  the  time  of  ber  deoease,  and  also  of  her  fnneru 
expapses. 

The  testator  then  appointed  Anne  Williams  to 
be  an  executrix  of  his  will  together  with  his  wife 
and  brother. 

The  testator  died  in  1883. 

The  testator's  wife,  Lonisa  Pounder,  survived 
him,  bat  died,  having  her  will  disposed  of  all 
her  property  and  appointed  the  defendant  ber 
executor. 

An  originating  summons  was  taken  out,  on 
behalf  of  Anne  Williams  as  legatee  of  the  estate 
of  the  testator,  asking  for  an  wder  declaring  that 
she  was  eotitied  to  one-h&lf  of  the  testator's 
tesidnaiT'  estate;  and,  if  necessaiy,  for  an  order 
for  the  adminiBtration  of  his  personal  estate. 

The  question  was  T&ised  whether  the  testator's 
widow  took  {])  an  absolate  interest  in  the  residue ; 
(2)  a  life  interest  with  a  power  of  disposition  by 
deed  OT  will ;  or  (3)  a  life  interest  with  a  power  of 
disposition  by  act  inter  vivo$  only. 

The  sammons  was  adjourned  into  court,  and 
now  came  on  to  be  beard. 

Graham  Sattinga,  Q.C.  and  Emden  for  the 
plaintiff. — ^The  testator's  widow  took  nnder  the 
codicil  an  estate  for  lite,  with  a  power  of  appoint- 
ment exercisable  by  act  tn<er  rtVos  only.  They 
referred  to 

Be  Thomson :  Herring  v.  BarroK,  43  L.  T.  Sep. 

N.  8.35;  13 Ch.  Div.144:  14Ib.268; 
Bibbens  v.  Palter,  10  Ch.  Div.  733 ; 
Re  Stringer's  Estate  ■  8haw  v.  Jones-Ford,  37  L.  T. 

Eep.  N.  3.  233;  6Ch.  Div.  1. 

WSliam  Pearson,  Q.C.  and  Stmmonda  for  the 
defendant. — The  testator's  widow  took  an  absolate 
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interest.   The  pSt  over  was  a  mere  snrplosage 

and  must  be  rejected : 

Watkins  v.  WHUams,  3  Mac.  *  G.  622 ; 
Conslabla  v.  BvU,  8  De  G.  &  Sm.  411. 

At  any  rate  the  testatdr's  widow  took  a  life 
estate,  with  a  power  of  appointment  exercisable- 
by  will : 

BOtbens  v.  Potter,  10  Cih.  Div.  788. 
In  either  view  the  property  passed  ander  her  will. 
No  reply  was  called  for. 

Kat,  J. — ^The  testator,  by  bis  will,  gave  all  his 
reudae  to  his  wife  abeolately,  and  by  his  codicil 
he  reroked  that  gift,  and  mnde  other  gifts  to  her. 
He  must  have  intended  by  the  change  of  phrase 
to  confer  a  different  interest  upon  her.  [His 
Lordship  read  the  codicil,  and  continued  as 
follows :]  If  the  only  reason  for  the  revocation 
contained  in  the  codicil  had  been  the  wish  of  the 
testator  to  dispose  of  the  two  leasehold  houses,  the 
words  "  and  in  other  respects  I  confirm  my  will "' 
would  natarally  have  followed  the  bequest  of 
those  houses.  The  words  which  actually  follow 
would,  in  that  view,  have  been  a  mere  repetition 
of  the  will.  It  is  plain  that  the  testator  did  not 
intend  that.  By  the  will  be  gave  the  residue  to 
his  wife  "  absnlutely."  In  uie  codicil  he  has 
changed  the  pliraseol<^,  and  given  it  to  her  for 
"  her  own  afosolnte  use  and  benefit  and  dinKwal."' 
If  1^  the  codicil  he  meant  ber  to  take  absolntely, 
there  was  no  use  in  referring  to  "  disposal."  The 
reference  to  a  power  of  disposal  shows  that  he 
did  not  intend  her  to  have  ^uch  an  estate  as 
would  enable  her  to  dispose  of  the  subject-matter 
without  the  assistance  of  that  power.  Then  by 
the  later  words  he  treats  the  former  as  having 
conferred  upon  her  a  power  of  disposal.  If  the 
court  were  to  construe  this  to  be  an  absolute  gift 
to  the  wife,  all  the  words  after  "  absolate  use  and 
benefit  and  disposal  "  would  be  rendered  void  and 
ineffective.  The  rule  is,  to  construe  a  will  ut  res 
magis  valeai  guam  pereat,  and  to  give  effect  so 
far  as  possible  to  all  the  words  used  by  the  tes- 
tator. If  this  codicil  is  so  constraed  as  to  give 
to  the  wife  a  limited  interest  with  a  power  of 
disposal,  and  to  give  over  that  which  she  did  not 
dispose  of.  every  word  is  rendered  effective. 
There  is  not  here  the  difficulty  which  there  was  in 
Con»tahU  v.  BuU  (S  De  G  ^  Sm.  411),  becanse 
the  words  used  heie,  "remain  undisposed  of,"  are 
completed'  explained  by  the  fact  that  the  testator 
considered  that  that  which  he  had  given  to  hia 
wife  was  a  power  of  disposal.  I  mast  read  the 
oodicil  as  conferring  a  life  estate  on  the  wife, 
together  with  a  power  of  disposition,  and,  in 
default  of  an  exercise  of  that  power,  giving  over 
what  remains  at  her  death  to  other  persons. 
Then  there  is  another  question.  It  is  said  that 
che  power  so  given  was  exercisable  by  deed  or 
will,  and  that,  therefore,  the  property  passed 
under  the  will  of  the  wife.  If  toat  were  the 
intention,  why  did  the  testator  reier  to  "what 
remains  at  ber  death "  P  He  contemplates  the 
moment  of  her  death.  He  refers  to  that  which 
stands  in  the  name  of  the  wife,  or  in  the  names 
of  the  wife  and  the  other  execators  at  the  time  of 
her  death.  The  meaning  of  the  word  "  remain  " 
is  explained  by  the  reference  to  investment  which 
follows.  The  intention  was  that  such  of  the 
property  as  remained  in  specie  at  the  time  of  her 
death  should  pass — not  under  the  wife's  will,  but 
under  the  will  and  codicil  of  the  tiffltatipr,  Ji/efiB 
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&Fe  only  valaable  upon  tbe  coDBtmcttoii  of  wills 
when  they  lay  down  a  canon  of  construction.  li 
has  long  beim  establiahed  that  the  will  of  one 
testator  cannot  be  construed  by  reference  to  that 
of  another.  But,  so  far  as  one  case  can  gorem 
another,  I  think  that  the  case  of  Ss  Thom$on ; 
Herring  t.  Ban-oto  (43  L.  T.  Rep.  N.  S.  35;  13 
Ch.  Div.  144 ;  14  lb.  263)  is  in  point.  There  the 
gift  was  to  the  testator's  widow  "  for  the  term  of 
her  natural  Ufe,  to  be  disposed  of  as  she  mi^ht 
think  proper  for  her  own  use  and  benefit  according 
to  the  nature  and  qnality  thereof,"  with  a  gift 
over  "  in  the  event  of  her  decease  should  there  be 
anything  remaining  of  the  said  property  or  any 
part  thereof."  Here  the  words  are  not  simply 
"remaining"  hut  "remaining  undisposed  of." 
But,  if  "  remaining  "  does  not  mean  "  remaining 
undisposed  of,"  I  do  not  know  what  it  means. 
The  construction  which  I  indicated  is,  to  my 
mind,  strengthened  by  the  direction  which  follows 
the  gift  over  that  tbe  legatees  are  to  take  subject 
to  the  payment  of  the  wife's  debts  and  funeral 
expenses.  It  is  said  that  that  means  in  case  she 
does  not  dispose  of  it  by  her  will ;  but  I  think 
that  the  testator  intended  to  give  her  a  power  of 
disposition  by  act  inter  vivot  and  not  by  will,  and 
thi^  so  far  as  she  did  not  dispose  of  tha  propertv 
1^  act  tnfer  vuwt  it  should  pass  under  his  will 
Mid  not  under  hers.  He  intnided  by  his  codicil 
to  alter  hia  will  by  whicb  he  had  given  her  an 
absolute  interest.  I  therefore  decide  that  the 
residue  of  the  testator's  estate  remaining  at  the 
death  of  his  widow  undisposed  of  by  any  act  of 
hers  inter  vivoa  passed  to  the  persons  named  in 
the  codicil.  There  will,  therefore,  be  a  declaration 
that  the  plaintiff  and  defendant  are  entitled  to 
such  residue  in  oqual  shares,  subject  to  the  pay- 
ment of  the  just  debts  of  the  widow,  and  also  of 
her  funeral  expenses. 

Solicitors  for  the  plaintiS,  Davis  and  Dtunes. 
Solicitor  for  the  ^fendant,  J.  W,  Manb. 


Tkursday,  Jan.  13. 
(Before  Kay,  J.) 

He  Bbadbhook  ;  Lock  v.  "Willis,  (a) 

Tenant  for  life — Permianoe  watte — Qift  (jf  l^e 
interest  in  property  aubjed  to  keeping  $ame  m 
"  good  and  tenantM>le  repair." 

A  teetaior  devised  to  his  ^nife  for  life  two  freehold 
houses  with  the  buildings,  land^  and  appurte- 
nances thereto  belonging,  "  she  keeping  Me  same 
in  good  and  tenanteuile  repair." 

The  testator  directed  the  prmmiy  to  he  sold  ly  hie 
trustees  after  the  deaihofhie  lotfs,  thej^roeee^  to 
he  held  upon  ike  trusis  tnenHoned  in  his  wiU. 

After  the  death  of  the  testator  his  widow  enturedinto 
poeeeseion  of  the  propertif  cmd  continued  therein 
wUU  ihe  date  oj  her  own  death.  It  was  then  dis- 
covered that  the  property  woe  in  a  dilapidated 
condition,  and  parficularhf  the  outbuildings 
adjoining  one  of  ate  houses,  eonsisting  tf  green- 
houses and  conservatories  formerly  need  tn  the 
business  of  a  fruit  grower,  in  whose  possession 
such  house  was  before  the  testator  purchased  it. 

An  originatijtg  summons  was  accordingly  taken 
oxtt  iy  the  trustees  of  the  will,  asking  that  what 
sum  the  representative  of  ihe  testator's  widow 
was  liahle  to  pay  by  reason  of  the  prcperty 

(a)  Beported     E,  A.  Sceucblet,  Eiq^  Barrisur«t-Law. 


not  having  been  kept  by  her  m  good  and  tenant- 
able  repair  might  he  determined.  Bvidenee 
was  adduced  to  slioiB  that  the  greenhouses  were 
wholly  neglected  and  in  complete  disrepair  at  the 
timethe  testator  purchased  ;  that  he  never  intended 
to  put  the  same  into  repair,  but  had  thought  of 
having  tJtempyUed  down.  It  was  ther^ore  oon- 
iended  that  the  estate  of  the  testaior^s  widow  was 
not  liaMe  in  reject  <^  the  repairs  required  to  »»A 
areenhoiues. 

Held,  that  the  fact  that  the  testator  did  not  kimeeU 
keep  the  greenihouaes  tn  good  and  ienanteMe 
repair  cowd  not  he  regarded  cm  an  exeuaefor 
hu  widow  not  doing  so,  havitig  regard  to  A* 
express  direction  contained  in  the  will  i  andtkedt 
therefore,  her  estate  was  liable  for  tbe  amount  <(f 
the  repairs  required. 

G-EoaoE  Gabutt  Beadbbook,  In-  his  will»  dated 
the  1st  Jan.  1875,  appointed  his  wife.  Sophia 
Bradbrook,  and  WUIiam  Lock  and  Henzy  Charles 

Soper,  executrix  and  execntors  thereof,  and  after 
nwdn^  various  specific  and  pecuniary  bequests, 
he  devised  to  hie  wife  his  two  freehold  houses  with 
the  bnildings,  lands,  and  appurtenances  thereto 
belonging  (one  thereof,  in  which  he  then  resided, 
being  called  '*  Itfylaud  Villa,"  and  the  other 
"  Henry  Villa,"  and  in  the  occupation  of  Herbert 
Cant),  for  and  during  the  term  of  her  natnral 
life,  "  she  keeping  the  same  in  good  uid  tenwt- 
able  repair,  and  insured  from  loss  or  damage  by 
fire  to  the  amount  of  the  value  thereof." 

From  and  after  the  decease  of  his  wife,  the  testa- 
tor directed  his  execntors  to  sell  and  dispose  of 
the  two  houses  and  hereditaments  and  to  stand 
possessed  of  the  proceeds  arising  therefrom^  upon, 
the  trusts  in  the  will  declared  concerning  the 
same. 

The  testator  died  on  the  7th  Feb.  1875. 
^  The  testator's  widow  dnlv  entered  into  posses- 
sion or  into  the  receipt  of  tnc  rents  and  profits  of 
the  two  housos,and  continued  therein  until  the  day 
of  her  decease^  which  occurred  on  the  14th  Hanui 
1836.  During  such  period  she  resided  in  Myland 
Villa. 

The  testator's  widow  made  a  will,  whereby  sho 
appointed  Edmund  John  Willis  the  sole  executor. 

After  the  death  of  the  testator's  widow  it  was 
discovered  by  the  surviving  trustees  of  the  test&- 
tor's  will  that  the  two  houses,  and  particularly  the 
outbuildings  adjoining  Henry  Villa,  were  in  a 
dilapidated  condition,  and  had  not  been  kept  by 
the  testator's  widow  in  ^ood  and  tenantabla 
repair  according  to  the  direction  to  that  effect 
contained  in  the  testator's  will. 

The  house  called  Henry  Villa  bad,  before  it 
was  purchased  by  tbe  testator,  belonged  to  a 
fruit  grower,  but  the  house,  with  the  buildings, 
lands,  and  appurtenances  thereto,  was  not  pur- 
chased by  the  testator  for  the  purpose  of  carry- 
ing  on  the  bnunesB  of  a  fruit  grower,  nor  had 
such  business  ever  been  carried  on  there  sinoe 
the  premises  wore  pnrohased  by  him. 

The  outbuildings  attached  to  Henry  Villa  con- 
sisted chiefly  of  greenhouses  and  conservatories, 
and  there  was  evidence  that  they  were  wlndlT 
neglected  at  the  time  that  the  testatOT  pnrdbasea, 
and  in  complete  disrepair. 

There  was  also  evidence  to  the  effect  that  the 
testator  had  never  intended  to  put  the  green- 
houses attached  to  Henry  Villa  into  repair,  but 
had  allowed  them  to  fall  to  pieces,  -and  to  be 
Digitized  by  VjOOg] 
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minoas;  and  that  he  had  always  sud  that  he 
ahoald  not  spend  any  mouOT  on  the  suae,  and 
that  irhen  the  same  were  ox  no  farther  use  be 
ahonld  have  them  poUed  down. 

Tn  fact  there  was  no  object  in  faavinff  the 
S^reenhousea  repaired  unless  the  same  were  to  be 
used  by  a  fruit  grower  or  someone  requiring 
exteosiTe  ontbaildinRs  and  greenhouses. 

Daring  the  period  of  Herbert  Cant's  teuancy 
of  Henry  Villa  it  was  never  occupied  for  any 

Snrpose  which  required  the  outbuildings ;  and  he 
qmsed  that,  when  be  gave  up  possession  of  the 
•prenuam  in  Sept.  1876,  the  same,  with  the  excep- 
tion of  the  ontbnildings,  were  in  a  lair  iti^ 
bsTing  regard  to  the  cIub  and  nature  of  the 
pranises;  but  that  the  greenhouses  and  out* 
iKmses  were  a  ^ood  deal  out  of  repair,  and  almost 
useless  and  nmnhabitable. 

With  resard  to  Myland  Villa,  on  the  other 
hand,  which  bad,  since  the  death  of  the  testator, 
always  been  occupied  by  his  widow,  there  was 
eridenoe  that  it  bad  been  kept  in  good  repair  and 
condition  by  her,  and  was  so  kept  up  to  the  time 
of  her  decease. 

In  April  1886  instractions  were  given  by  the 
trustees  of  the  testator's  will  to  a  firm  of  sur- 
veyors to  make  a  careful  survey  of  the  houses 
and  premises  for  the  purposee  of  a^rtaining  the 
condition  thereof  and  oi  estimating  the  oost  of 
execntiag  the  neorasary  repurs  thereta 

In  the  opinion  of  such  sarreyors  the  sum  of 
27L  13*.  was  a  correct  and  fair  estimate  of  the 
coat  of  executing  the  repairs  required  to  Myland 
Villa,  and  the  sum  of  76^  Is.  7d.  was  a  correct  and 
&ir  estimate  of  the  cost  of  executing  the  repairs 
required  to  Henry  Villa. 

In  Hay  1886  the  executor  at  the  win  of  the 
testator's  widow  ^ve  similar  instructions  to 
another  surveyor,  mio  reported  that  in  his  opinion 
the  sum  of  82.  10«.  was  a  correct  and  fair  estimate 
of  the  costs  of  the  repairs  required  to  Myland 
ViUa,  and  the  sum  of  642.  4t.  was  a  correct  and 
fur  estimate  of  the  costs  of  the  repairs  required 
to  Henry  Villa.  Of  the  last-mentioned  amount 
he  was  of  opinion  that  40L  related  to  the  green- 
houses and  conservatories  adjoining  Henry  villa. 

The  two  houses  were  afterwards  sold  by  the 
trustees  of  the  tes'^^tor's  will,  and  the  price 
realised  considerably  exceeded  that  ori^nalfy 
paid  for  the  property  by  the  testator. 

An  originacing  summons  was  thm  taken  oat, 
on  bdialf  of  the  trosteea  of  the  teatator'a  will, 
a^ut  the  executor  of  the  will  of  the  testator's 
widow,  asking  that  what  sum  the  defendant 
as  such  ezecncor  was  liable  to  pay  to  the  plain- 
tiffs aa  such  tmstees  by  reason  of  the  houses 
called  "Myland  Villa"  and  "Henry  Villa" 
not  having  been  kept  by  the  testator's  widow  in 
good  and  tenantable  repair  mi^ht  be  determined, 
and  all  necessary  directions  given  for  enforcing 
payment  of  the  amount  which  should  be  so 
ascertained  to  be  due,  and  administration  of  the 
estate  of  the  testator's  widow,  so  far  as  might 
be  necessary  for  that  purpose. 

The  summons  was  adjourned  into  court,  and 
now  came  on  to  he  heard. 

Grotvenor  Woodt,  for  the  plaintifEs,  referred  to 

Woodhoum  V.  Waiiter,  42  L.  T.  Bm.  N.  8.  770 ;  5 

as.  Div.4M; 
BowtMur>  V.  Morgan,  18  C.  B.  K.  S.  W6. 

[Kai,  J.  referred  to  Qregg  t.  Coate$,  23  Beav.  33.]  i 


Marten,  Q.C.  and  Sdward  Ford,  for  the  defen- 
dant, referred  to 

iia  BaWiyany-StTattmatm ;  Battkyany-Btrattmvmn 
V.  Wa}^d,  55h.T.  Bap.  N.  S.  509  ;  33  Ch.  Div. 
624. 

Kat,  J. — In  this  case  there  is  a  gift  to  the 
testator's  wife  for  life  of  two  freehold  messuages 
or  tenements,  with  the  buildings,  lands,  aud 
appurtenances  thereto  belonging,  "she  keeping 
the  same  in  good  and  tenantable  repair,  and 
insured  from  loss  or  damage  by  fire  to  the 
amount  of  the  value  thereof.  There  can  be  no 
doubt  as  to  what  is  the  meaning  of  the  word 
"same"  in  that  clause.  It  means  all  that  the 
testator  has  just  before  mentioned,  via.,  the 
two  freehold  messuages  or  tenemwts,  with  the 
buildings,  lands,  and  appurtenances  thereto 
belonging.  The  obligation  upon  the  testator's 
wife  was  to  keep  the  whole  of  the  premises  in 
^ood  and  tenantable  repair.  Subject  to  the  life 
interest  of  hia  wife,  the  testator  cUrects  the  two 
houses  to  be  sold  and  the  proceeds  arising 
therefrom  to  be  held  upon  the  trusts  declared  by 
hia  will  concerning  the  same.  The  trustees  of 
the  testator's  will  are  before  the  court,  aud  so 
also  is  the  executor  of  the  will  of  the  testator's 
widow.  I  will  direct  that  the  order  I  now  make 
be  served  on  the  persons  entitled  to  such  proceeds 
of  sale,  and  they  can  apply  it  they  object  to  it. 
I  Hiiak  1  must  take  it  as  decided  by  Oregg  y. 
CoaUt  (23  Bear.  33),  and  bv  the  other  cases  which 
have  been  referred  to,  that  where  a  testator 
imposes  the  oblation  of  keeping  property  in 
ffOiid  and  tenantable  repair  it  is  an  obligatunt 
that  must  be  carried  out.  That  obIiKatioul)eing 
determined  by  the  authorities  to  be  one  that 
must  be  performed,  the  question  is,  what  is  tibte 
meaning  of  the  phrase  "  she  keeping  the  same 
in  good  aud  tenantable  repair  f"  It  is  not 
"  repair ; "  but  it  is  "  she  keeping  the  same  in 
good  and  tenantable  repair' — that  is  to  say, 
such  repairs  as  a  tenant  would  expect  to  see 
when  entering  upon  a  tenancy,  and  would  require 
to  be  executed  before  he  took  a  lease.  The  phrase 
means  a  good  deal  more  than  merely  "  keeping  in 
repair."  The  only  point  actually  in  dispute  is  in 
regard  to  the  greenhouses  adjoining  Heniy  Villa, 
which  were  formerly  used  in  the  business  of  a 
fmit  grower.  They  are  much  larger  than  would 
be  required  for  any  other  purpose.  I  have  befcoe 
me  two  estimates  for  repairs,  made  by  different 
surveyors,  instructed  by  the  plaintiffs  and  tl^ 
defendant  respectivehr.  One  of  such  estimates 
— t.e.,  that  of  the  defendant's  surveyor — ia  very 
much  more  moderate  than  the  other.  An  objec- 
tion is,  however,  raised  to  that  estimate  for 
repairs.  It  is  said  that  it  includes  the  sum  of 
402.  for  repairs  to  the  greenhouses  attached  to 
Henry  Villa ;  and  that  such  greenhouses  ou^t  not 
to  be  repaired.  I  cannot  accede  to  that.  The  words 
of  the  will  are  express.  The  "  buildings,  lands, 
and  appurtenancee  "  included  these  greenhouses, 
and  they  were  to  be  kept  in  good  and  tenantable 
repair.  Then,  it  is  said  thi^  the  testator  himself 
did  not  keep  the  greenhouses  in  good  tenant- 
able  repair.  I  cannot  regard  that  as  any  excuse. 
The  only  thing  by  which  I  can  be  guided  is  the 
direction  in  the  testator's  will,  which  is  express. 
Then  it  is  said  that  the  premises  have  since  been 
sold,  and  have  actually  produced  more  than  the 
testator ^ve  for  them.  What  have  I  to  do  with 
that  P  Clearly,  if  the  OTomiaes  faad1ie9^4)ii4iQto 
T)igitizecl  by 
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good  and  tenantsble  repair  they  would,  in  all 
probability,  have  fetched  even  more  than  they 
•did.  According  to  the  decision  in  Gregg  v.  Gaaiea 
{ubi  Bup.),  the  obligation  upon  the  tenant  for  life 
of  repairing  the  property  still  renaains.  Ab  the 
testator's  widow  in  this  case  has  not  kept  the 
property  in  good  and  tenantable  repair  her 
estate  is  liable;  bnt  I  do  not  wish  to  pat  the 
parties  to  more  expense  than  is  absolutely  neces- 
sary in  asseasing  the  amount  of  damages  which 
hare  to  be  paid.  The  proper  measure  <»  damages 
is  ascertainable  aocording  to  the  ^cision  in 
Woodhouse  T.  WaUeer  (4f  L.  T.  Bep.  X.  8.  770, 
772 ;  5  Q.  B.  Div.  404,  40^.  In  that  case,  Lush, 
L.J.  (then  Lush,  J.),  who  deliTered  the  judgment 
of  the  court  (Lush  and  Field,  JJ.)>  laid  it  down 
that  the  proper  measure  of  damages  was  the  sum 
whic^  was  reasonably  necessary  to  pat  the 
premises  in  the  state  of  repair  in  which  the 
tenant  for  life  oaght  to  have  left  them.  Accor- 
dingly, the  order  which  I  now  make  will  be,  that 
the  defendant,  the  representative  of  the  testa- 
tor's w^dow  the  tenant  for  life,  admitting  ass^, 
he  must  pay  to  the  plaintiffs,  the  trustees  of  thf> 
testator's  will,  the  sum  of  72!.  14b.,  which  sum 
includes  the  40L  for  the  necessary  repairs  to  the 
greenhonses  pursuant  to  the  estimate  made  by 
uie  surveyor  instructed  the  defendant.  From 
that  Bum  certain  deductions  which  have  been 
referred  to,  snd  which  it  is  admitted  ought  to  be 
allowed,  may  be  made,  the  amount  thereof  to 
be  agreed.  The  only  other  point  is  the  costs  of 
this  summons.  It  )s  true  that  the  plaintiffs 
recover  lees  than  they  claimed  according  to  the 
■estimate  of  their  surveyors ;  but  that  is  not  a 
reason  for  refusing  the  costs  of  the  present  appli- 
cation. ConBcquently,  I  hold  that  the  summons 
be  allowed,  with  costs.  Then  this  order  must  be 
served  upon  the  other  persons  interested,  and 
they  must  have  liberty  to  apply  if  they  do  not 
■approve  of  the  order. 

Solicitors  for  the  plaintiffs,  B.  0.  Maraden  and 
WiUon. 

Solicitor  for  the  defendant*  Cleurence  Sarcourt. 


Thwnday,  Jem  20. 
(Before  Kat.  J.) 
Philupb  v.  Ajtdkews.  (a) 
Frtictice — Partition  action — Sale — Absent  ^arty — 
Judgment,  di^eming  with  service  of  notice  on — 
Didribution  ^/ma — Poatponement — Advertise- 
mente— Partition  Ad  1876  (^9  S-  40  Vict.  e.  17), 
sf.  3,  4  (3)— £ul«s  qf  Court  1883,  Order  LV., 
r.35. 

Saving  regard  io  suh-aeet.  3  ef  sect.  4  of  the 
Partition  Act  1876  (6),  the  court  has  no  Jurisdic- 

ra)  Beported  by  E.  A.  Sokatoblky,  Esq.,  Bftrriner-ftt-lAw. 
ib)  The  Partitioii  Act  1876  en&ota  as  follows  : 
By  eeot  3 :  Whero  in  an  aotion  for  partitton  it 
appears  to  the  oonrt  that  notice  of  the  jn^^ment  on  the 
hearing  of  the  oanse  cannot  be  served  on  all  the  persons 
on  ^om  that  notice  is,  hj  the  Partition  Act  16^. 
required  to  be  aerred,  ot  cannot  be  so  served  withoat 
expense  disproi^ortionate  to  the  valne  of  the  property 
to  which  the  aotion  relates,  the  ooart  may,  if  it  thinks 
fit,  on  the  reqoeat  of  any  of  the  partiea  interested  in  the 
proper^,  and  notwiUutanding  the  dissent  or  disability 
of  any  others  of  them,  by  order,  dispense  witii  that 
eerrioe  on  any  person  or  class  of  persons  specified  in 
the  order,  and,  instead  thereof,  may  direct  advertiBe- 
ments  to  be  published  at  sach  times  and  in  soeh 


tion,  under  rule  35  cf  Order  LV.  of  the  Bides  of 
Court  1883,  to  dispense  toith  aerviee  of  notice  of 
the  judgment  in  a  partHion  action  except  on  the 
imperative  tertna  of  publiahing  advertisements. 
Where,  therefore,  service  of  notice  of  the  judgment 
had  been  dispensed  vnth,  hut  no  advertisements 
had  beenptibtished,  the  Court,  upon  the  hearing  of 
the  action  on  further  consideration,  postponed 
distribution  of  the  estate  for  six  months,  and 
directed  proper  advertisemtmts  to  be  published  in 
the  meantime. 
WiLLiAx  Phillifs,  by  his  will,  dated  the  3rd  Ma^ 
1859,  after  making  a  specific  bequest,  gave  to  his 
wife  for  life  the  interest  of  his  four  houses,  she  to 
keep  them  in  tenantable  repair  and  neither  to 
mortgage  nor  sell  them ;  and  after  her  decease  the 
testator  directed  the  same  to  be  eqn^y  divi^d 
between  all  and  every  child  and  uhildKn,  share 
and  share  alike. 

The  testator  appointed  Bobert  Woodley  and 
William  Akehurst  executors  of  his  will. 

The  testator  died  on  the  22nd  May  1859,  being 
at  the  date  of  hia  death  seised  in  fee  of  the  four 
houses  referred  to  in  his  will. 
The  testator's  widow  died  in  Oct.  1883. 
Both  the  executors  also  died. 
The  testator  had  ten  children,  of  whom  two 
predeceased  him.  The  remaining  eight  who  sur- 
vived him  were  as  follows  :  (1)  Mary  Emma,  the 
reputed  wife  of  Joseph  Andrews ;  (2)  Alfred 
Thomas  Phillips,  who  went  abroad  in  1872.  and  had 
not  been  heard  of  8inc«  1874 ;  (3)  Williun  Holland 
Phillips,  who  died  in  1874  intestate,  leaving  three 
children,  of  whom  John  Holland  Phillips  was  his 
heir-at-law:  (4)  George  Wilbar  PhUlips;  (5) 
Elizabeth  Kate  Sadler,  the  wife  of  Alfred  Sadler  ; 
(6)  John  Phillips,  who  died  abroad  intestate  in 
the  lifetime  of  his  brother  William  Holland 
PhilliDs ;  (7)  Charlotte  Phillips ;  and  (8)  Harriett 
Matilda  Gosling,  the  wife  of  James  Gosling. 

It  was  believed  that  Alfred  Thomas  Phillips, 
who  was  the  heir-at-law  of  the  t-estator,  died 
intestate  and  without  issne,  and  that  John 
Holland  Phillips  was  the  heir-at-law  both  of  the 
testator  and  of  Alfred  Thomas  Phillips. 
Up  to  the  date  of  her  death  the  testator's 

manner  as  the  court  shall  think  fit,  calling  npon  all 
persons  claiming  to  be  interested  in  snoh  property  who 
have  not  been  so  served  to  oome  in  and  establish  th^ 
respeotave  olainu  in  respect  tiiereof  before  the  judge  in 
chambers  within  a  timeiobe  thereby  limited.  After  the 
expiration  of  the  time  so  limited  all  persons  who  shall 
not  have  so  come  in  and  established  sach  olainia, 
whether  they  are  within  or  withoat  the  jutisdiotloii  of 
the  comi  (inelading  persons  under  any  ^sabililT)  shall 
be  boand  by  the  prooeedines  in  the  action  as  if  on  the 
day  of  the  date  of  the  order  dispensing  with  service 
they  had  been  served  with  notice  of  the  jndgment, 
service  whereof  is  dispensed  with ;  and  tberenpon  th« 
powers  of  the  court  under  the  Trustee  Act  1850  shall 
extend  to  their  interests  in  the  property  to  which  the 
action  relates  as  if  they  had  been  parties  to  the  aotion ; 
and  the  ootirt  may  thereupon,  it^t  sh^  think  fit,  direct 
a  sale  of  the  property  and  give  oil  necessary  or  pnq>er 
oonseqnential  directiouB. 

By  sect.  4 :  Where  an  order  is  made  under  this  Act 
dispensing  with  service  <^  notice  on  any  person,  or 
class  of  persons,  and  property  is  sold  by  order  the 
court,  thefollowingprovisionashaUhaverateot:  (3)  The 
court  shall  direct  snch  notices  to  be  given  by  adver- 
tisements or  otherwise  as  it  think  best  adapted  for 
noti^ng  to  any  persons  on  whom  semoe  is  dispensed 
with,  who  ma^  not  have  previonely  come  in  and 
established  their  daims,  the  fact  ot  the  sale,  the  tuna 
of  the  intended  distribution,  and  the  time  within  which 
a  claim  to  participate  in  the ; 
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widow  was  in.  ponsesaion  or  receipt  of  the  rents 
of  the  f wr  houses,  but  afterwards  Joseph  Andrews 
had  been  in  possession  or  receipt  of  Bach  rents. 

In  -April  1885  this  action  was  commenced  hj 
John  Holland  Phillips,  an  infant,  by  Eliza  Phillips 
his  mother  and  next  friend,  George  Wilbar 
Phillips,  Alfred  Sadler  and  Elizabeth  Kate  his 
wife,  and  James  Gosling,  and  Harriett  Matilda 
his  wife,  against  Joseph  AndrewE  and  Mary  Emma 
hia  routed  wife,  and  Charlotte  Phillips. 

By  their  amended  statement  of  claim,  delivered 
on  the  3rd  Jnly  1885,  the  plaintiffs  claimed  a 
declaration  that  all  the  children  of  the  testator 
Uring  at  his  death  took  under  his  will  Tested 
interests  as  tenants  in  common  in  fee  of  and  in 
the  four  houses.  They  also  claimed  a  sale  of  the 
four  houses,  and  a  division  of  the  proceeds  of 
sale  amone  the  parties  interested,  or  a  partition 
thereof;  also  an  account  of  rents  and  profits 
received  by  Joseph  Andrews,  or  by  his  order  or 
on  his  behalf,  since  the  death  of  the  testator's 
widow. 

On  the  l5th  May  1885  a  receiver  of  the  rents 
uid  profits  of  the  four  houses  was  duly  appointed. 

By  an  order  made  in  the  action,  dated  the  11th 
July  1885,  it  was  (infer  alia)  ordered  that  an 
inquiry  should  be  made  who  were  the  persons 
interested  in  the  hereditaments  mentioned  in  the 
statement  of  claim,  and  for  what  estates  and 
interests,  and  in  whali  shares  and  proportions, 
and  whether  they  were  parties  to  the  action ;  and 
that  if  it  should  be  certified  that  all  the  persons 
interested  were  parties  to  the  action,  and  that  the 
plaintifEs  and  doendants  together  were  interested 
to  the  extent  of  one  moiety  or  upwards  in  the 
hereditaments,  it  was  ordered  that  the  heredita- 
ments should  be  sold  with  the  approbation  of  the 
judge,  and  that  the  money  to  arise  from  such 
ssle  should  be  paid  into  court  to  the  credit  of  the 
action;  bat  that, if  it  should  appear  that  any  of 
the  persons  interested  were  not  parties  to  the 
action,  then  an^  of  the  persons  interested  collec- 
tively or  individually  to  the  extent  of  one  moiety 
or  npwards  in  the  hereditamenta  were  to  be  at 
liberty,  when  it  should  have  been  certified  that 
the  persons  who  onght  to  be  served  with  notice 
of  the  jodgment  had  been  so  served,  or  that 
service  of  snch  notice  had  been  dispensed  with, 
to  apply  to  the  judge  at  chambers  for  a  sale  of 
the  hereditaments. 

By  the  chief  clerk's  general  certificate,  dated 
the  18th  Maioh  18^6.  it  was  certified  that  the 
penons  interested  in  the  hereditaments  were  all 
interested  in  tee,  their  respective  estates  and 
interests,  and  shares  and  proportions,  being  as 
faSlawa: 

Mary  Emma,  the  reputed .  wife  of  Joseph 
Andrews,  one-eighth;  Alfred  Thomas  Phillips, 
it  living,  or  his  heir-at-law  or  devisee  if  dead, 
two-eighths;  John  Holland  Phillips,  one-eighth; 
George  Wilbar  Phillips,  one-eighth;  Elizabeth 
Kate  Sadler,  the  wife  of  Alfred  Sadler,  one- 
eighth  ;  Charlotte  Phillips,  one-eighth ;  and 
Hsjriett  Matilda  Gosling,  the  wife  of  James 
Gosling,  one-eighth. 

It  was  also  certified  that  all  the  persons  so 
interested  were  parties  to  the  action,  except 
Alfred  Thomas  ^ulli]»,  and  that  service  on  him 
if  alive,  and  if  dead  on  his  heir-at-law  or  devisee, 
hod  been  dispensed  with. 

The  order  dispensing  with  service  had  not  yet 
been  drawn  up. 
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Alfred  Thomas  I4iillips  had  cone  abroad  in 
1872,  and  he  had  not  been  heard  of  since  1874, 
when  he  was  at  the  Gape  of  Good  Hope.  It 
appeared  that  no  advertisements  had  been  ordered 
to  be  published,  or  in  fact  published.  It  appeared, 
also,  that  no  attempt  had  been  made  to  serve 
Alfred  Thomas  Phillips  with  notice  of  the  pro- 
ceedings. 

The  four  houses  had  been  sold,  and  the  fand 
in  court  consisted  of  about  lOOOZ. 

It  was  proposed  to  pay  costs,  &c.,  and  to  carry 
over  two-eighths  of  the  fund  to  the  separate 
account  of  Alfred  Thomas  Phillips,  and  to  dis- 
tribute the  whole  of  the  rest  of  the  fund  amongst 
the  other  parties  interested. 

The  action  now  came  on  for  hearing  upon 
further  consideration. 

Seward  Brice,  Q.C.  and  Manhy,  for  the  plain- 
tiffs, in  support  of  the  proposed  miuutes, 
referred  to  Bules  of  Court  1883,  Order  LV., 
r.  35,  which  provides  that  where,  upon  the  hear- 
ing of  the  summons  to  proceed,  it  appears  to  the 
jnwe  that  hj  reason  of  absence,  or  for  any  other 
sufficient  cause,  the  service  of  notice  of  the  judg- 
ment or  order  upon  any  party  cannot  be  made  or 
ought  to  be  dispensed  with,  the  judge  may,  if  he 
shful  think  fit,  wholly  dispense  with  such  service, 
or  may  at  his  discretion  order  any  snbstitated 
service  or  notice  by  advertisement  or  otherwise, 
in  lien  of  such  service.  They  submitted  that,  the 
chief  clerk  having  dispensed  with  service  on 
A.  T.  Phillips,  the  fund  might  be  distributed. 
They  referred  also  to  the  Partition  Act  1876, 
SB.  3,  4  (3). 

Methold,  for  the  defendants,  also  supported  the 
proposed  minutes. 

Kay,  J. — I  am  distinctly  of  opinion  that  adver- 
tiaements  onght  to  have  been  issued.  To  distri- 
bute this  fund  without  giving  the  beneficiary  who 
is  absent  a  chance  of  interfering,  would  be  a 

flaring  injustice.  The  3rd  sub-section  of  sect, 
of  the  Partition  Act  1876  gives  the  court  no 
discretion  in  the  matter.  I  am  told  that  the 
misconception  as  to  the  effect  of  the  Parti- 
tion Act  has  proba*}ly  arisen  under  Order  LV., 
r.  35,  of  the  Roles  of  Court  1883.  But  the  Bules 
of  Conrt  1883  cannot  repeal  a  provision  in  an 
Act  of  Parliament.  The  order  dispensing  with 
service  of  notice  of  the  judgment  ought  to  have 

?rovided  for  issuing  advertisements  for  A.  T. 
hillips.  As  that  has  not  been  done,  I  must 
now  give  ample  time  for  him  to  appear.  The 
point  has  already  been  raised  in  Hacking  t. 
WhaUey  (W.  N.  1882,  p.  135).  I  have  no 
evidence  before  me  on  which  I  can  decide  now 
whether  there  should  be  two  sets  o!  advertise- 
ments or  only  one ;  the  chief  clerk  must  settle 
that.  AH  I  can  do  now  is  to  direct  taxation  of 
costs,  and  I  cannot  order  any  payment  or  distri- 
bution at  present.  I  am  very  much  dissatisfied 
with  the  manner  in  which  wis  case  has  been 

E resented  to  the  court.  There  will  be  no  distri- 
ation  for  six  months,  and  the  ap^ication  must 
be  made  to  the  judge  personally  in  chambers,  and 
not  the  chief  clerk. 

The  indorsement  on  coansel's  brief,  after  declar- 
ing that  one  of  the  defendants  was  to  be  allowed 
certain  disbursements  and  directing  taxation  of 
costs,  continued  thus :  "  Pay  costs  ont  of  the  fand 
in  court  and  declare  the  balance  to  be  divisible 
among  the  parties  and  in  the  gr^^i|^j|^^(^^ 
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by  the  diief  clerk's  certificate.  No  distribution 
to  take  place  for  six  months  from  the  present 
date,  and  then  only  upon  an  application  to  the 
judge  personally  in  chambers.  AdvertiBementa 
for  A.  T.  Phillips  to  be  inserted  forthwith  in  the 
Times,  and  also  in  such  paper  in  the  Cape  of 
Good  Hope  as  the  chief  olerk  shall  direct*  the 
form  and  number  of  such  adv^isements  to  be 
determined  by  the  chief  clerk." 

Solicitors  for  the  plaintiffs,  BoxaU  and  SoxdU, 
agents  Ibr  Freeman,  QeU,  and  Co.,  Brighton. 

Solicitors  for  the  delsndante,  Bmim^,  Son,  and 
ShMt,  agents  for  IVwor  Follard  and  Co., 
Brighton. 


Ihridtvy,  Jan.  14. ' 
(Before  Kat,  J.) 

The  Fusee  VesIa  Cosipant  Limited  v.  Bsvabt 
AND  Mat  Limited,  (a) 

Practice — Patent — Action  for  infringement — Sped- 
fieation — Amendment  of,  by  way  of  dieclatmer, 
^ndente  lUe  —  Stay  of  proeeeainge  —  Terma — 
Coata — Patentt,  Deeigna,  and  Trade  Marha  Act 
1883  (46  ^  47  Vict.  c.  57).  a.  19. 

Where  an  action  had  been  commenced  by  patenteea 
in  reaped  of  an  alleged  infringemerU  of  their 
patent,  and  they  aubaequently  applied  to  tJ^e  court, 
under  aeet.  19  of  the  Patenta,  Designa,  and  Trade 
Marlea  Act  1883  (46  *  47  Viet.  e.  57),  btfore  any 
d^ence  to  the  oefion  had  been  dditered,  that  they 
might  he  at  liberty  to  apply  at  the  Patent  O^e 
for  leave  to  amend  iheir  ^eeifiecUion  by  diadaim- 
ing  a  portion  thereof,  and  that  pending  the 
deciaion  of  auch  application  aU  further  proeeed- 
inga  in  the  action  might  be  atayed,  the  Court 
granted  the  liberty  aaked  for,  but  impoaed  the 
jollowing  terma :  That  no  further  proceedings 
ahould  be  taken  in  the  action  until  the  disclaimer 
had  been  properly  made ;  that  if  tlis  diaclaimer 
toere  made  the  plainti^a  must  pay  all  the  defen- 
dants* coata  of  the  action  up  to  the  disclaimer,  <is 
behoeen  party  and  party  ;  that  the  plainajfa  must 
undertake  forthwith  to  take  proceedings  to  amend 
ih&r  ^ecifieation  by  diaelaimer,  founding  their 
a£tion  simply  upon  the  specification  aa  amended; 
and  that,  if  that  cowae  were  not  adopted,  the 
action  muat  atand  dismissed. 

As  action  was  brought  for  the  alle^d  infringe- 
ment by  the  defendants  o£  the  plaintiffs'  patent 
taken  out  in  1885. 

The  action  had  only  just  been  commenced*  and 
no  deifence  bad  yet  been  delivered. 

A  motion  was  now  made  by  the  plaintiffs,  under 
sect.  19  of  the  Patents^  Desuim,  and  Trade  Harks 
Act  1883,  for  libertv  to  apply  at  the  P&tf  nt  Office 
for  leave  to  amend  the  specification  of  their  patent 
by  disclaiming  the  first  claiming  clause  thereof, 
and  by  making  such  other  alterations  aa  would  be 
rendered  necessary  thereby.  The  motion  also 
asked  that,  pending  the  decision  of  such  applica- 
tion, all  further  proceedings  in  the  action  might 
be  stayed. 

The  19th  section  of  the  Patents,  &c..  Act,  which 
gives  the  power  of  disclaimer,  provides  that  in  an 
action  for  infringement  of  a  patent,  and  in  a  pro- 
ceeding for  revocation  of  a  patent,  the  court  or  a 
judge  may  at  any  time  order  that  the  patentee 
shall,  subject  to  such  terms  as  to  costs  and  other- 
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wise  as  the  court  or  a  judge  may  impose,  be  at 
liberty  to  apply  at  the  Patent  Office  for  leave  to 
amend  his  specification  by  way  of  disclaimer,  and 
may  direct  that  in  the  meantime  the  trial  or  hear- 
ing of  the  action  shall  be  postponed. 

The  question  was  as  to  the  terms  to  be  imposed 
upon  the  plaintiffs. 

MouUon,  Q.C.  and  W.  B.  Bouafield  for  the  plain- 
tiffs.—We  are  entitled  to  the  leave  asked  for  on 
paying  the  defendants'  costs  nptothe  amendment 
of  the  specification  under  the  disclumer.  They 
referred  to  Patents,  Designs,  and  Trade  Harka 
Act  1883,  sect.  19. 

Aaton,  Q.C.  and  Carpmael  (Sir  Jiichard 
Webater,  A.-G.  with^  them)  for  the  defendants. — 
The  terms  to  be  im'posed  on  the  plaintiffs  as  the 
condition  for  granting  the  leave  asked  tor  should 
be  those  laid  down  by  the  Court  of  A.-ppeal  in 
Singer  v.  Staasen  (1  Fat.  Cas.  Rep.  121),  namely, 
not  only  that  the  costs  of  and  occasionE»d  by  the 
amendment  should  be  the  defendants'  in  any 
event,  but  also  that  the  specification,  as  amended 
by  the  disclaimer,  should  not  be  receivable  in. 
evidence  in  the  action.  Otherwise  the  plainti& 
might  recover  damages  and  costs  against  the 
defendants  on  the  amended  specification  in  this 
action  if  they  could  show  that  the  original  speci- 
fication was  framed  in  good  faith.  They  referred 
to  Patents,  Designs,  and  Trade  Marks  Act  1883, 
sect.  20. 

Moulton,  Q.C.  in  reply. — In  the  caSe  of  Singer 
V.  Stasaen  (ubi  aup.)  the  action  had  been  bronghb 
prior  to  the  1st  Jan.  1884,  the  date  of  the  com- 
mencement of  the  Patents,  &o..  Act  1883.  That 
case  was  decided  the  Court  of  Appeal  Bolely  on 
the  ground  that  the  action  was  commenced  bnore 
the  let  Jan.  1884,  and  that  the  plaintiff's  rig^t 
under  5  &  6  Will.  4,  c.  83,  s.  1,  not  to  have  the 
disclaimer  given  in  evidence  was,  therefore,  pro- 
tected by  sect.  113  of  the  Act  of  1883.  If  the 
plaintiffs  cannot  plead  the  disclaimer  the  defen- 
dants will  be  able  to  prove  that  the  plainti£k* 
patent  is  had,  and  the  action  will  be  dismissed, 
with  costs,  although  the  Act  provides  that  the 
plaintiffs  may  amend  and  recover  damages  in  the 
action. 

Ka."!,  J. — The  facts  of  this  case  are  extremely 
simple.  The  case  is  this :  Patentees  have  brought 
an  action  against  the  defendants  for  infringement 
of  a  patent.  Having  brought  that  action,  and 
before  they  have  proceeded  very  far,  the  plain- 
tiffs apply  to  the  court  by  this  motion  asking 
leave  to  allow  them  to  disclaim  part  of  the  speci- 
fication and  to  stay  proceedings  in  the  action  in 
the  meantime,  lliat  is  an  indulgence  which  the 
court  in  a  proper  case — and  I  assume  this  to  be 
a  proper  case — ^will  gnat  them;  bat  it  will  be 
gnmted  on  terms.  The  qoestion  is,  on  what 
terms  ?  Now,  the  man  who  comes  to  the  comt 
and  says,  "  I  find  it  necessary  to  disclaim  pait 
of  my  iM^»nt,"  thereby  admits  that  there  is  a 
rart  ox  his  patent  which  he  cannot  aapport. 
The  consequence  of  that  is,  that  if  this  action 
were  to  go  on  it  would  be  dismissed  with  ooste, 
supposing  the  defendants  took  the  objection  that 
the  patent  is  bad;  because,  if  jou  prove  that  any 
part  of  the  specification  is  bad,  that  destroys  the 
patent.  Therefore,  on  the  plaintiff'  own  admis- 
sion, this  is  an  action  which  cannot  succeed.  The 
plaintiffs,  then,  admit  that  their  patent  is  one 
which  cannot  be  supported  as  it  stands.  It  is 
Digitized  by  VjOOglC 
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thos  pretty  clear  ivfaat  terms  ehonld  be  imposed.  | 
The  plainttfEs  hare  brought  an  action  Trhich  must, 
accordlD^  to  their  ovm  admission,  be  dismissed 
vith  coets.    They  have  pat  the  defendants  to 
some  coets  in  that  action,  and  as  one  of  the  terms, 
therefore,  of  allowing  them  to  amend  their  speci- 
fleatiai,  I  mnsfe  require  them  in  one  form  or 
another  to  pay  all  the  costs  ol  tliis  action  np^  to 
the  time  of  the  amendment  of  the  Bpecification. 
B6  donbt  it  is  qoite  right  that  no  further  pro- 
ceedings should  be  taken  in  this  action  nntil  the 
specification  has  been  amended.   The  other  term 
necessary  to  impose  is  that  all  the  defendants' 
costs  np  to  that  time  must  be  paid  by  the  plain- 
tiffs, to  be  the  defendants'  costs  in  ar.y  event, 
vithoat  a  a^nrate  taxation.   Kow,  it  is  said  that 
the  conr«e  to  be  adopted  in  such  a  case  as  this 
has  been  laid  down  by  the  Court  of  Appeal  in 
SmgerT.  Statsen  (1  Fat.  Cas.  Bep.  121),  and  that 
in  that  case  one  of  the  terms  imposed  by  the 
court  for  allowing  the  plaintiff  to  amend  his 
specification  by  disclaimer  was  that,  in  the  action 
in  wMch  the  application  was  made  for  leave  to 
«inettd  the  specification,  the  amended  snecifica* 
tion  should  not  be  given  in  evidence.   The  cmly 
specification  admissible  would  thna  be  the  old 
nedficatiou.    The  consequence  would  be  that 
the  action  would  go  to  trial  on  that  specification, 
and  the  defendant  would  be  paid  his  costs,  for, 
if  the  plaintiff  was  foolish  enongh  to  go  on  with 
the  action,  the  defendant  would  be  put  to  the 
expense  of  proving  that  the  specification,  or  a 
portion  of  it,  was  bad ;  and  if  be  succeeded,  as  I 
anome  he  would,  the  action  would  be  dismissed 
with  costs.    It  would  be  a  perfectly  futile  trial. 
The  action  mast  be  supposed  to  be  one  which, 
npoa  the  original  specification,  cbnld  not  succeed, 
liien,  of  course,  the  consequence  of  imposing 
such  terms  as  I  have  mentioned  would  be  that 
the  plaintifi  would  be  practically  obliged  to 
dismiss  his  action.    It  seems  to  me,  therefore, 
yfci^g  with  all  possible  respect  to  the  Court 
vt  App^  the  simplest  course  would  be  for  the 
jdaintiff  to  di<™«w  his  action  and  bring  a  fresh 
ena  The  same  result  might  be  arrived  at  in  this 
0U&    Why  should  I  put  these  defendants  to 
fxpense?    It  seems  to  me  that,  in  this  case, 
where  very  little  has  been  done,  the  ends  of 
justice  may  be  met  by  saying  that  the  terms 
iijnn  which  leave  sbould  be  granted  to  the  plain- 
tiff should  be  these :  that  no  further  proceedings 
ihoald  be  taken  in  this  action  until  tbe  dis- 
dsimer  has  been  properly  made,  and  that  if  the 
disclaimer  is  made  the  plaintiffs  must  pay  all  the 
(defendants'  costs  of  this  action  np  to  the  dis- 
daimer,  as  between  party  and  party.   Then  they 
most  undertake  forthwith  to  amend  the  specifica- 
tion by  disclaimer,  founding  their  action  simply 
upon  toe  specification  as  amended.  If  they  do  not 
do  tiiat,  they  most  dismiss  the  action.   That  is  the 
order  which  I  think  it  right  to  make,  and  these 
se  the  terms  I  mnat  impose  upon  the  plaintiffs 
if  they  wish  to  amend  their  specification. 

Jan.  17.— 3fottWo»,  Q.C.  and  W.  B.  Bou^field, 
for  the  plaintiffs,  now  applied  to  Kay,  J.  to 
Btrike  oat  that  part  of  the  order  which  gave  the 
<iefeiidant8  the  costs  of  appearing  before  the 
Comptroller  on  the  application  to  unend  the 
plaintiffs'  specification. 

■Mm,  Q.C.  and  Carpmaelf  for  the  defendants. 
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Ka.t,  J.  acceded  to  the  application,  and  directed 
that  the  order  should  not  refer  to  costs  before  the 
comptroller. 

Solicitors  for  the  plaintifCs,  Hind»tm'Miil«r 
and  V&mon. 

Solicitors  for  the  defendants,  WUaon,  Srittotot, 
and  CarpmLd, 


JFVuZay,  Jan.  21. 
(Before  Kat,  J.) 
Walkbr  p.  Clakke.  (a) 

Practice  —  Paient  —  Alleged  infringement  — 
Threatening  legal  proceedings  —  Injunction  io 
restrain  —  Interlocutory  application  —  Poienfo, 

«  Designs,  and  Trade  iTarfts  Act  18B3  (46  ^  47 
Viet,  c  57),  «.  32. 

The  court  hot  power,  under  sect.  ^2  of  the  Patents, 
Designs,  and  Ti-ade  Marks  Act  1833  (46  ^  47 
Vict.  c.  57),  to  grant  an  interim  injundiOT^^ 
pendiTtg  tlie  trial  of  an  action  commenced  under 
that  8&iion — to  restrain  a  person  daiming  io  be 
a  patentee  from  issuing  Gireais  of  Ugai  proceed' 
ingsfor  anaUeged  ii^fringemmt  qfais  patmts 
and  it  it  not  a  condition  preeedent  thai  it  should 
be  proved,  v^n  siuA  interim  injunction  is  applied 
for,  thai  there  has  nof,  in  fact,  been  any  infrtnge- 
ment.  But  the  court,  tn  eoimdering  wk^her  or 
not  it  loill  grant  the  interim  injumdion,  wUl  have 
regard  to  the  balance  ttf  convenience  and  incon- 
venience ;  and  if  the  balance  cf  convenience 
should,  in  ike  opinion  of  the  court,  be  in  favour 
of  not  granting  an  interim  injunction — e.g.,  as 
more  Jtann  might  be  done  to  the  defendant  by 
granting  it  tluin  to  t)te  plaintiff  by  refusing  itr— 
the  application  vn'U  not  be  acceded  to. 

Tm  plaintiffs,  Thomas  Ferdinand  Walker  and 
Lewis  John  Murray,  carried  on  business  together 
in  partnership  as  manufacturers  of  glass  under 
tbe  name  or  style  of  "John  Walsh  Walsh"  at 
Birmingham. 

The  defendant,  Samuel  Clarke,  was  a  manu- 
facturer  of  ni^it  lights  and  carried  on  bnsinesa 
in  London. 

On  the  29th  Sept.  1857  letters  patent,  2fa  2505, 
were  granted  to  the  defoidant  in  respect  of  an 
invention  of  "  Improrements  in  apparatus  for 
burning  night  lights  or  mortars." 

Fertile  purposes  of  that  invention  a  tray  with, 
raised  sides  with  a  handle  was  fturmed  saoh 
size  as  to  conveniently  receive  in  the  centre  of  it 
tbe  small  dish  containing  water,  in  which  a  nig^t 
light  or  mortar  was  placed.  The  dish  was  raised 
off  the  bottom  of  the  tray  hy  studs,  and  when  the 
night  light  or  mortar  was  placed  in  a  glass  the 
studs  received  the  bottom  of  the  glass  between 
them.  The  tumed-up  or  raised  edges  of  the  tray 
were  mode  suitable  to  act  as  a  gallery  for  a  glass 
which  was  cylindrical  and  was  made  with  a  com* 
paratively  small  hole  at  the  domed  top.  The 
gallery  was  perforated  with  nnmerons  small  holes 
so  as  to  supply  air  to  the  interior  of  the  glass, 
which  was  nearly  as  large  in  diameter  as  the  tray. 
By  this  combinatioa  the  light  might  be  carried 
abont  freely,  and  thus  served  in  place  of  a  small 
night  lamp. 

That  patent  had  expired. 

On  the  23rd  Sept.  1885  letters  patent.  No. 
11,853,  were  granted  to  the  defendant  in  respect 


Walkxb  tr.  Clarke. 
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of  an  invention  of  '*  Improremenfcs  in  candle- 
lamps  and  chandeliers." 

The  ohject  of  that  invention  was  to  provide 
candle  lamps  and  chandeliers  saitable  for  burning 
short  candles  of  large  diameter  such  as  were 
described  in  the  specification  of  a  patent  applied 
for  by  the  defendant  in  the  same  year.  No.  dI86. 

The  lower  part  of  the  lamp  he  made  of  a  glass 
cap,  with  a  nange  extending  ontwards  from  it  at 
the  top.  and  preferably  with  a  raised  rim  standing 
upwards  all  around  tho  edge  of  this  flange.  On 
t£e  flange  rested  a  glass  dome-shaped  shade  open 
at  the  top.  The  upper  surface  of  the  flange  he  made 
corrugated  so  ttiat  air  might  pass  below  the 
bottom  of  the  shade  to  allow  oi  the  necessai? 
supply  of  air  passing  to  the  burning  candle.  Se 
also  provided  three  Ings  which  stood  up  from  the, 
inner  edge  of  the  flange,  and  projected  into  the 
interior  of  the  bottom  of  the  ahaide  to  hold  the 
shade  centrally  in  place.  The  candle  he  placed 
within  a  glass  cap  which  dropped  easily  into  the 
bottom  of  tho  lamp. 

The  chandeliers,  or  stands  for  carrying  the 
lamps,  he  formed  with  circular  rings  into  which 
the  glass  cups  forming  the  bottom  of  the  lamps 
could  be  dropped,  and  on  to  which  the  flanges  at 
the  top  of  the  cups  might  be  allowed  to  rest. 

The  specification  conclnded  with  three  diaims. 
The  first  was  for  the  outer  cup  forming  the  lower 
part  of  the  lamp ;  the  third  was  for  the  chandelier 
made  with  rings  to  hold  lamps  of  the  kind 
described ;  and  the  second  claim  was  for  the 
whole  lamp,  consisting  of  the  inner  cup  for  the 
candle,  the  outer  glass  cup  for  containing  it,  and 
the  shade  resting  on  the  flange  of  the  outer  cup, 
provision  being  made  for  the  admission  of  air  to 
the  interior. 

Under  the  letters  patent,  No.  11,353,  the  de- 
fendant proceeded  to  manufacture  and  sell  lamps 
which  he  called  by  the  name  of  "  Pairy "  lamps, 
having  duly  registered  that  word  as  a  trade 
mark. 

In  March  1886  the  plaintiffs  wrote  to  the 
defendant  for  the  purpose  of  obtaining  a  licence 
under  his  patent.  At  that  time  they  were  manu- 
facturing lamps  similar  in  part  to  the  lam|»  sold 
by  the  defendant,  hat  with  the  bottoms  of  such 
lamps  made  in  a  somewhat  different  form. 

In  reference  to  the  application  for  such  licence 
the  plaintiffs,  on  the  2nd  March  1886,  wrote  saying 
that,  having  seen  the  advertisement  of  the 
defendant's  new  "  Fairy "  lamp,  and  prices  for 
colonred  shades,  ruby,  &c.,  they  should  oe  glad  to 
quote  prices  and  submit  samples,  as  thev  believed 
they  were  in  a  position,  from  experience  obtained  in 
manufacturing  shades  for  the  electric  light,  to  do 
better  for  the  defendant  than  any  other  house  in 
the  trade. 

The  defendant  replied  to  the  effect  that  he 
would  be  glad  to  receive  any  patterns  they  might 
please  to  submit  for  his  inspection  and  a  quota- 
tion of  their  priceSf  and  wonld  be  willing  to  do 
bosinesB  if  the  patterns  and  qaotationB  appeared 
to  he  suitable. 

On  the  3rd  Uarch  1886  the  plaintiA  wrote 
that  one  of  their  customers  advised  them  that,  in 
making  the  coloured  shades  for  use  with  the 
defendant's  "  Fairy  "  light,  they  were  infringing 
his  patent;  that  tney  did  not  wish  to  interfere 
with  anybody's  rights,  but  asked  to  be  furnished 
with  the  number  and  date  of  the  defendant's 
specification. 
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The  defendant  accordingly  showed  the  plain- 
tiffs a  copv  of  his  specification  and  gave  them  a 
memorandum  of  the  date  and  number. 

On  the  24tb  Karch  1886  the  defendant  received 
a  farther  letter  from  the  plaiutiffa,  who  wrote 
under  the  name  of  John  Walsh  Walsh : 

In  order  to  ascertain  irbether  I  had  inf  riiifred  70iir 
patent,  I  pat  myself  in  oommniiioation  with  my  patent 
agents,  and  the  resnlt  of  their  search  is  that  (aooording 
to  their  opinion)  I  have  a  perfect  right  to  supply  the 
goods  I  made,  aa  yoor  patent  is  for  the  com^ted  flai^ 
Ming  relied  on  to  sappLj  propOT  amount  of  air,  and  that 
I  oomd  farther  seonre  n^aelf.  If  neeewary,  by  pnaohiTig 
oat  boles  in  my  ooder  part  as  mentioned  in  yonr  old 
patent  2505—1857,  or  I  ooald  rely  on  the  corn^tion  of 
flange  for  carrying  lamp  ohimnen  as  Davies'  patent 
SHI— 1880.  However,  aa  I  ezplainad  at  oar  iiitwfiew, 
it  is  tax  from  my  desire  to  creep  in  where  I  hare  no 
right,  nor  to  interfere  with  year  rights  in  ai^  way. 

I  therefore  think  it  far  more  honoarable  and  pleasant 
to  come  to  some  arrangement  with  yoa,  with  which 
object  I  want  yoa  to  say  on  what  terms  yoo  will  agree  to 
my  making  not  only  the  shades,  bat  pressing  my  own 
bottoms  andholders,  of  ooarse  precisely  to  yoarpattem. 
I  do  a  large  basiness  with  presses  for  my  own  ship 
lenses,  so  am  in  a  position  to  make  not  onljr  for  myself, 
bat  oonld  andoabtedly  show  yonr  ^oods,  which  the  other 
"pressed"  hoases  ooald  not,  besides  goinc  into  acaam 
entirely  novel  effeots  generally.  I  wait  the  fovoor  oi 
yonr  rq>lT,  and  am,  J.  Wai.sh  Wai.bh. 

In  answer  to  this  letter  the  defendant  wrote  to 
the  plaintiffs  to  the  effect  that  he  would  never 
grant  a  licence  to  make  the  entire  lamps,  but  that 
he  would  supply  the  bottoms  on  the  same  terms 
as  he  did  to  other  glass  makers,  and  allow  the 
plaintiffs  to  make  the  shades  as  such  other 
makers  did,  subject  to  the  same  royalty,  namely 
one  penny  per  shade  as  paid  by  other  houses. 

On  the  26th  March  1886  the  plaintiffs  wrote 
saying  that  tbey  did  not  see  how  the  question  of 
the  defendant's  right  to  a  patent  need  affect  them, 
but  that  they  wanted  the  defendant  to  assume 
that  be  had  a  perfectly  valid  patent,  and  then  to 
state  upon  what  terms  he  wasprepared  to  con- 
cede them  the  right  to  make.  Then,  after  sugges- 
ting that  there  should  be  no  delay,  the>  aakedthe 
defendant  to  state  his  very  lowest  price  and  terms 
for  the  lights  for  lai^e  quantities. 

The  de^ndant  replied  that  he  should  be  willinff 
to  place  the  plaintiffs  on  the  same  footing  in  all 
respects  as  other  wholraale  bouses,  bat  not  on 
any  different  footing. 

After  some  further  correspondence  the  plain- 
tiffs, on  the  7th  April  1886,  wrote  to  the  defendant 
the  following  letter,  in  the  name  of  John  Walsh 
Walsh: 

I  have  yoar  letter  of  yesterday,  bat  ^a  do  not  appear 
to  nnderstand  me.  I  will  explain.  First,  I  want  my 
castomers  to  bay  yoor  lights.  Secondly,  I  want  to 
make  my  own  pressed  parts  and  shades,  hot  to  pa^  yoa 
fortheconces8ioa,thasreoogniBin(^yoarrights.  Thudly, 
I  do  not  wish  jon  to  bay  anything  of  me  anless  yoa 
eventnally  find  it  desirable,  when,  of  ooarse,  I  shall  be 
open  to  do  hasiness.  ...  I  am  most  anxions  not  to 
interfere  with  what  yoa  are  doing  (which  working  jonr 
expired  patent  woald  do),  as  it  would  not  only  be  me  but 
others  who  woald  immediate^  go  Into  the  same  Udnv 
aod  brii^  the  thing  down  to  saw  prioes  that  there  woola 
be  nothing  ia  it  for  anybody  i  so  yon  see,  in  wishing  to 
recognise  yoar  rigfats,  I  am  *h™V*«g  not  only  ot  yon  out 
of  J.  Walsh  Walsh. 

The  defendant  denied  that  the  lamps  which  the 
plaintiffs  were  selling  were  made  in  accordance 
Kith  his  ptftent  of  1857.  He  alleged  that  the 
lamp,  the  subject  of  the  patent  of  1857,  was  a 
different  lamp  and  for  a  different  purpose,  and 
was  not  suitable  for  use  in  chiunbers.  It  nras,  in 
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fact,  a  nigfat-I^t  lamp,  and  intended  to  be 
curicd  in  the  hand,  and  to  be  used  only  when 
reiy  moderate  illumination  was  desirable. 

In  Not.  1686  K.  G.  Stephenbon,  a  customer  of 
the  plaintiffs,  forwarded  to  them  the  following 
letter  addressed  to  him,  dated  the  17ch  Nor.  1886, 
and  signed  hj  the  defendant : 

Dmt  Sir. — Gatttion. — Wolafa'a  "Glowworm"  lamps 
ue  an  iii&iiu[«meDt  of  my  pat«&t,  and  Agents  an  now 
going  throiwn  the  oonnti^  to  g9t  all  the  svidenoe  they 
can  to  take  l^&l  prooeedings  against  the  Tendon,  that 
being  the  course  deolded  apon  bv  my  solicitors,  Hessrs. 
Wilson,  Bristows,  and  Carpmael,  1,  Copthall-bnildings. 
— Yoara  truly,  Saxubi.  Cz^ks. 

The  defendant  alleged  that  lamps  of  the 
plaintiffs'  manufacture  were  being  largely  sold  by 
retaileni  under  his  (the  defendant's)  registered 
trade  mark  of  "Fairy."  The  defendant  also 
alleged  that  his  lamps  had  acquired  a  very  wide 
reputation,  and  that  it  was  not  till  after  his 
lamps  had  become  well  known  that  the  plaintiffs 
had  entered  upon  the  mwtnfactnre,  nor  were  the 
plaintiffs'  lamps  now  usually  sold  as  "Glow* 
worm"  lamps;  but  be  believed  that  the  great 
majority  of  the  plaintiffs'  lamps  bad  been  s(Md  to 
the  public  under  and  in  connection  with  his  trade 
mark  of  "  Fairy." 

The  defendant  also  alleged  that  the  letter  of  the 
17th  Not,  1886  was  intended  as  a  friendly  caution 
to  H.  G.  Stephenson,  who  was  a  large  and  impor- 
tant customer  of  his,  as  the  defendant  did  not 
wish  to  have  any  chance  of  coming  into  collision 
with  a  customer,  and  was  written  in  answer  to  a 
letter  of  the  previous  day..  In  that  letter  H.  G. 
Stephenson  had  stated  that  he  did  not  any 
other  people's  lamps  about  labelled  "  Fairy ;  ' 
that  he  bad  kept  and  sold  some  of  the  plaintiffs* ; 
but  that  tbey  were  quite  a  different  shape  to  the 
defendant's,  and  had  heea  christened  "  Glow- 
worms." 

The  letter  of  the  17th  Nov.  1886  not  having 
folly  conveyed  what  the  defendant  intended  to 
saTi  be,  on  the  26tb  Nov.  1886,  wrote  a  further 
letter  to  H.  O.  Stephenson,  expressing  his  views 
and  intentions  at  greater  length.  That  letter  was 
as  folIowB : 

Dear  ffir, — SpiirioDS  "Fairy"  Lamps. — I  hope  you 
nndenrtood  my  caution  to  yon  as  a  friendly  one.  I  can 
well  believe  that  yoa  woold  not  aell  a  sparions  lamp  as 
a  **  Airy,"  but  one  of  your  servaoth  mignt.  Many  aooh 
wet  have  arisen,  ana  I  am  dssirons  not  to  come  into 
ei^inon  with  any  of  my  oostomers.  My  agents  are 
obtuning  evidenoe  ot  all  suidi  cases,  and  nothing  more. 
As  for  Mr.  "Walsh  Walsh,  I  am  qnite  prepared  to  deal 
with  bis  oaae  in  another  way. — Yours  truly,  Samubl 
Claus. 

On  the  28tb  Nov.  1886  H.  G.  Stephenson  wrote 
saying  that,  in  reference  to  the  defendant's  former 
letter,  he  was  almhtly  alarmed  at  it,  and  at  once 
sent  it  on  to  J.  W.  Walsh,  for  the  question  of 
infringement  or  no  infringement  ought,  he 
thoa^t,  to  be  settled  between  them.  He  added 
that  J.  W.  Walsh  had  at  once  replied  that  he  took 
all  risks  of  infringement. 

The  plaintiffs  then  commenced  the  present 
action,  under  sect.  32  of  the  Patents,  Designs,  and 
Trade  Harks  Act  1883.  (a)  claiming  by  their  writ 

(a)  Sect.  32  of  the  Pktents,  DesignB,  and  Trade  Marks 
Act  1883  enacts  that  "  where  any  person  olaiming  to  be 
the  patentee  of  an  invention  by  circolars,  advertiae- 
Btsats,  or  oibetwiae,  threatens  any  other  person  with 
•ay  I«al  prooeedings  or  UabiUfy  in  respect  of  any 
ua|eamaBiifaetare,nae,  sale,  or  parohase  of  the  inven- 
tioQ,  ai^  person  or  pnaons  aggrieved  thereby  may 


of  summons  an  injunction  to  restrain  the  defen- 
dant  and  his  servants  and  agents  from  threatening 
any  person  or  persons  by  circulars,  advertise' 
meuts,  or  otherwise,  with  legal  proceedings  or 
liability  in  respect  of  the  manufacture,  use,  sale, 
or  purchase  of  the  lamps  made  or  sold  by  the 
plaintiffs  and  known  as  "  Glowworm  "  lamps,  on 
the  allegation  that  such  manufacture,  use,  sale,  or 
purchase  was  an  infringement  ot  any  letters  patent 
belonging  to  the  defendant. 

The  plaintiffs  now  moved  for  an  interim  injunc- 
tion in  the  terms  of  the  claim  made  by  the  writ 
of  summons. 

No  legal  proceedings  had  yet  been  commenced 
the  defendant. 

According  to  an  affidavit  made  by  John  Imray, 
consulting  engineer,  the  only  difference  between 
the  defendant's  two  lamps,  made  under  the  patents 
of  18d7-and  1885,  was  that  in  the  earlier  lamp,  in- 
stead of  the  flange  upon  which  the  shade  rested 
being  corrugated,  there  were  three  holes  made  for 
admission  of  air  through  the  wall  of  the  outer 
cup,  and  up  to  that  portion  of  the  flange  which 
was  within  the  lip  of  the  shade.  The  earlier 
lamp  being  the  same  as  the  later,  except  in  the 
minute  and  unimportant  detail,  the  shape  and 
position  of  the  air  inlets,  the  deponent  found  in 
the  later  lamp  the  construction  of  candle  lamps 
substantially  ss  described  in  the  specification  of 
the  patent  of  1867.  He  farther  stated  that  the 
purpose  of  the  later  lamp  was  the  same  as  that  of 
the  earlier  lamp,  the  construction  was  the  same, 
and  even  the  form  was  the  same,  except  that  the 
upper  lip  of  the  later  lamp  was  somewhat  higher, 
and  there  were  no  internal  prominences  to  steady 
the  shade,  these  being  necessary  where  the  flange 
was  made  with  a  deep  lip  steadying  the  shade 
externally. 

The  plaintiffs  dented  that  they  bad  infringed  the 
defendant's  patent  of  1885,  and  stated  that  they 
were  ready  and  willing  to  defend  any  action  whicn 
the  defendant  might  bring  against  them  for  any 
alleged  infringement  thereof  by  them. 

The  question  was  whether  on  a  motion,  under 
sect.  32  of  the  Act  of  1883,  to  restrain  a  person 
claiming  to  be  a  patentee  from  issuing  threats  of 
legal  proceeding  for  infringment,  the  plaintiff 
must,  as  a  condition  precedent  to  obtaining  anoh. 
an  injunction,  first  satisfy  the'  court  that  he  has 
not  in  fact  inMnged  the  patent. 

Ince,  Q.C.  and  W.  Phipaon  Beale,  for  the  plain- 
tiffs, in  support  of  the  motion. — The  letter  written 
by  the  defendant  to  H.  G.  Stephenson  clearly 
amounted  to  a  threat  of  legal  proceedings  within 
tbe  meaning  of  sect.  22  ot  the  Patents,  Designs, 
and  Trade  Marks  Act  1883,  and,  if  repeated,  it  is 
calculated  to  ruin  the.  plaintiffs'  business.  They 
are  therefore  entitled  to  the  interim  injunction 
asked  for. 

Sir  Biehard  E.  Webster  (A.-G.),  Benshaw,  Q.C. 
and  Carpmael,  for  the  defendant,  contra. — Allow- 
ing that  the  defendant's  letter  to  H.  G.  Stephenson 

bring  an  action  against  him,  and  may  obtain  an  injnno- 
tion  against  the  eontinoanoe  of  snob  threats,  and  may 
recover  such  damage  (if  ai^)  as  may  have  been  sostalDea 
thereby  if  the  alleged  manofaotore,  use,  sale,  or  pur- 
chase to  which  the  threats  related  was  not  in  faot  an 
infringement  of  any  legal  rights  of  the  person  inalriTig 
snob  threats :  Provided  that  this  section  shall  not 
apply  if  the  person  making  moh  throats  with  doe  dili- 
gence commences  and  proseontes  an  action  for  infringe- 
meat  oi  his  patent."  j 
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«moanted  to  a  threat  of  legal  proceedings  within 
sect.  32,  the  plaintiffs  have  Btill  to  show  mat  their 
lamp  does  not  infringe  the  defendant's  patent. 
Otherwise  the  plaintiffs  cannot  obtain  the  injunc- 
tion now  asked  for.  The;  have  failed  to  make 
cat  a  case  of  no  infringement.  This  is  now  the 
sole  question  at  issue.  Both  before  and  since  the 
Act  of  1883  the  validity  of  the  patent  could  not 
be  called  in  question  on  motion  for  an  interim  in- 
junction. Sect.  32  of  the  Act  of  1883  merely 
introdaces  tho  ohaage  that  the  qaestion  of  the 
iona  Jidea  of  the  person  making  the  threats  is 
immaterial.  A  plaintiff  is,  however,  still  bonnd  to 
«how  that  he'  has  not  in&inged  the  patent : 

Kurtt  T.  SpMee,  SS  L.  T.  Bep.  N.  3.  317 ;  33  Cb.  Dir. 
579. 

Here  it  is  apparent,  from  looking  at  the  lamps 
side  side,  that  the  pluntiffis' lamp  is  an  in- 
fringement of  the  defendant's  patent.  Conse- 
-qnentlr  the  threats  of  le^I  proceedings  made  by 
tne  defendant  were  moAe  bond  fide,  and  ought  not 
to  be  restrained  : 

Wran  t.  Weitd,  20  L.  T.  Bep.  N.  S.  1007 ;  L.  Bep- 
4  Q.  B.  213,  730  ; 

BoUmu  t.  Hinka,  36  L.  T.  Bep.  N.  S.  S6 ;  L.  Bep.  13 
Eq.  355 ; 

Holwy  T.  Brotherhood,  4S  L.  T.  Bep.  N.  S.  S6S  ;  45 
lb.  640 ;  15  Ch.  Diy.  514 ;  19  lb.  386. 

TKat,  J. — ^Is  it  not  the  practice  of  the  court  to 
keep  matters  in  etaiv,  qiio  until  the  trial,  that  is, 
that  the  plaintifCs  should  be  free  from  threats  of 
proceedings  P]  The  defendant  has  a  valid  patent, 
and  he  is  entitled  to  protect  it  against  infringe- 
ment. The  correspondence  shows  that  the- 
plaintifFs  were  perfectly  weU  aware  of  the  defen- 
dant's rights,  and  they  have  been  in  treaty  with 
him  for  a  lioencetonsehia  patent.  ThepUuntiffa 
have  the  option  either  of  establishing  thiMi  their 
lamp  does  not  infringe  the  defendant's  patent, 
■or  of  taking  steps  to  get  that  patent  revoked. 
Thery  referred  also  to 

Burnett  t.  Tait,  45  L.  T.  Bep.  N.  8.  742 ; 
Barney  v.  Vnitad  Telephone  Company,  ^  L.  T.  Bep. 
N.S.S73;  2BCh.IHv.SM. 
Inee  replied. 

"Klt,  J.— The  defendant  in  thin  action,  on  the 
17th  Not-  1886,  wrote  as  follows  to  Mr.  Stephen- 
-son,  a  customer  of  the  plaintiff :  [Reatu  the 
letter.]  It  appears  that  ifr.  Stephenson  was  sell- 
ing these  lamps  made  by  theplaintifis,  who  trade 
under  the  name  of  Walsh.  Tois  letter  was  there- 
fcffeaddressedtOB customerof  theplaintiffs.  There 
is  some  suggestion  that  this  was  nob  a  threat ; 
but,  in  my  opinion,  it  was  beyond  doubt  a  threat  of 
leffal  proceedings  against  the  vendor,  Walsh. 
Therefoi'e,  I  do  not  think  anything  turns  on  that 
point.  The  plaintifls  have  brought  this  action  to 
restrain  Clarke  from  continuing  to  issue  such 
threats.  The  action  is  broup-ht  under  sect.  32  of 
the  Patents,  Designs,  and  Trade  Marks  Act  1883, 
■which  provides  tl^t :  [Beads  the  8ection.1  Now,  I 
am  not  able  to  accede  to  the  argument  iraich  has 
been  addressed  to  me  on  the  part  of  the  defen- 
dant. I  am  told  that  the  court  is  absolately 
powerless  to  grant  an  interlocutory  injnnctton 
unless  it  is  proved,  when  the  interlocutory  in^unc- 
-tion  is  applied  for,  that  there  was  no  infringe- 
ment, and  that  the  act  complained  of  was  not  an 
infringement.  That,  accoraing  to  my  view,  is 
not  consistent  with  the  doctrine  and  practice  of 
this  court.  At  the  trial  of  this  action,  oerond  all 
■doubt  there  may  be  an  injunction  uid  damages 
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granted,  and  the  question  involved  upon  an  intei^ 
locutory  motion  for  such  an  injunction  is  not 
whether  there  was  or  was  not  an  infringement. 
The  question  is  whether,  looking  at  all  the  cir- 
cnmstances,  the  court,  in  an  action  for  an  injunc- 
tion on  the  trial  of  which  it  may  be  compelled  to 
grant  an  injunction,  does  or  does  not,  on  the 
balance  of  convenience  or  inconvenience,  think 
that  the  pn^iOT  coarse  is  to  grant  an  injunction 
until  the  trial  restraining  the  particnlu:  acfe 
which  it  is  sought  to  restrain.  Speaking  for 
myself,  as  at  present  advised,  I  am  not  inclined 
to  limit  the  power  of  the  court  by  any  hard  and 
fast  rales,  such,  for  example,  as  that  the  court 
must  be  satisfied  by  evidence  that  this  act  was 
not  an  infringement  before  it  can  grant  an  inter- 
locutory injunction  of  the  kind  which  is  here 
asked.  It  is  easy  to  imagine  a  case  in  which,  if 
that  were  the  rale  of  the  court,  a  whole  business 
or  trade  might  be  completely  destroyed  before  the 
trial  of  the  action,  ana  the  court,  having  refused 
to  grant  an  interlocutory  injunction  might 
thereby  render  the  injunction  granted  at  the 
hearing  a  futile  and  useless  thing.  I  should 
desire  a^  opportunity  of  considering  the  matter 
much  more  carefully  than  I  can  upon  the  hearing; 

this  motion  before  I  came  to  a  conclusion 
leading  to  such  a  resolt  as  that.  At  present  I 
will  content  myself  with  saying  that,  in  my 
opinion,  there  is  no  such  rule  as  has  been  sug- 
gested. Then  I  have  to  consider  whether  this  is 
a  case  in  which  an  interlocutory  injunction  ought 
to  be  granted.  I  will  try  to  do  so  according  to 
what  I  understand  to  be  the  practice  of  the  Court* 
of  Chancery.  The  main  question,  when  one  ia 
considering  that,  depends  upon  the  balance  of 
convenience  and  inconvenience  to  the  parties 
litigaut  before  the  court.  I  find  that  a  corre- 
spondence took  place  between  the  parties  in  the 
months  of  March  and  April  1886,  concerning  the 
making  of  these  "  glowworm "  lamps.  It  was 
fairly  conducted  on  Iwth  sides.  I  will  not  read  it 
again,  as  it  has  all  been  read  throagh  and  it  is 
very  present  to  mind.  The  ^intiffs  in 
effect  asked  for  a  hcence  to  make  lamps  accord- 
ing to  the  defendant's  patent  dated  in  1885. 
The  defendant  stated  the  terms  on  which  be 
would  grant  the  licence.  The  plaintiffs  said,  in 
effect,  tuat  they  could  make  lamps  very  like  the 
defendant's  under  an  old  and  expired  patent ;  that 
they  could  do  so  without  infringing  the  defen- 
dant's patent ;  and  that  nnless  he  came  to  terms 
they  would  do  so.  The  correspondence  went  on 
till  April  1886.  The  plaintiffs  did  not  obtain  a 
licence,  but  proceeded  to  make  the  lafups  con- 
cerning which  the  letter  to  Stephenson  of  last 
November  was  written.  These  lamps  very  closely 
resembled  the  lamps  of  the  defendant  made  under 
the  patent  of  18oo.  I  will  not  at  present  deal 
with  the  qaestion  whether  these  lam^M  are  or  are 
not  an  infrinfrement  of  the  patent  of  1885.  I 
deem  it  not  to  be  the  duty  ci  the  court  to  dedde 
questions  like  that  upon  a  motion  for  an  inter- 
locutory injunction,  nnlesB  there  is  overwhelming 
evidence  one  way  or  the  other.  That  is  the 
practice  which  has  been  followed  since  the  days 
of  Lord  ^Idon.  Where  the  evidence  is  so  clear 
tha  tthere  can  be  no  doubt  whatever,  the 
court  can,  even  upon  an  interlocutory  application, 
act  upon  it  and  decide  whether  there  has  been  an 
infringement.  To  my  mind  there  is  not  evidence 
of  that  kind  before  me  now.  I  am  not  in  anpsition 
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to  say  whether  there  haa  or  has  not  been  an  in- 
fringement; that  13  a  question  to  be  determined  at 
the  trial  of  the  action,  and  I  will  not  saj  anything 
now,  if  I  can  help  it,  to  prejudice  the  question. 
But  the  question  which  I  have  now  to  consider  is 
that  which  the  court  is  always  bound  to  consider 
on  an  interXocotory  application  of  this  kind — 
nunefy*  whether  it  iroiila  do  more  harm  to  grant 
than  to  refuse  it.  The  mannfactare  of  these  articles 
hr  the  plaintiffs  was  b^pm  in  April  1886.  The 
puinti&,  therefore,  have  taken  upon  themselves 
to  do  that  which  the  defendant  saya  is  an  infringe- 
mutt  of  his  patent,  and  about  which  he  has  warned 
one  of  the  plaintiffs*  customers  that  the  articles 
so  made  are  an  infrin^ment  of  his  patent,  and 
has  intimated  that  he  mtends  taking  legal  pro- 
ceedings against  the  plaintiffs.  Whether  he  will 
really  proceed,  at  present  I  do  not  know.  But  it 
seems  to  me  that  1  should  do  more  harm  to  the 
defendant,  if  I  were  now  to  grant  this  injunctiou, 
than  I  should  to  the  plaintiffs  by  refusing  it.  The 
balance  of  couTenience  is  in  faronr  of  my  making 
no  order  upon  this  motion ;  and  for  that  reason, 
without  intimating  my  own  opinion  on  any  of 
the  questions  raised  before  me,  which  will  have  to 
be  tried  h^^eaf  ter,  I  decline  now  to  interfere  by 
granting  any  injunction.  The  costs  of  the  motion 
will  be  coats  in  the  action. 

Solicitors  for  the  plaintiffs,  Field,  Moacoe,  and 
Co.,  agents  tor  Barlow,  StnUht  and  FinaetU,  Bir- 
iwitigtumi, 

Suieitors  for  the  defendant,  TTiZson,  BrUtowB, 
and  Carpmad. 

Jan.  27  and  1. 

(Before  Snuixe,  J.) 

feLoxDOB  AKD  Leeds Baxk;  Exparte  Caslino.  (o) 

Company  —  Shareholder — Reeciegioti  —  Misrepre- 
tentatum  —  Irmjlveney  qf  company  —  Time  for 

bringing  tuition. 

Upon  an  applieation  hy  a  aharekolder  for  re»ci8$ion 
of  hit  c(miract  on  (tie  ground  of  fraud,  it  ia  not 
neeeaeary  to  prove  that  the  miutatementa  com- 
f^ained  of  were  iJie  sole  inehteement  to  enter  into 
theeoniraet. 

The  right  of  such  ahareholder  to  re$ei»aion  it  not 
harred  hy  the  were  foiot  thai  <A«  eontpan^  w 
mahle  to  meet  He  engagemenie  at  the  tvme  w&m 
he  rtpudiaiea,  if  he  Tiae  no  knowledge  of  Ihefaii. 

Tennent  v.  The  City  of  Glasgow  Bank  (40  L.  T. 
Jtep.  K.8.e»4,  ;  4  App.  Cat.  615)  explained. 

Isa  was  an  application  by  Nathan  Carling  for 
the  removal  ox  hia  name  from  the  members' 
leister  of  the  London  and  Leeds  Bank  in  respect 
of  forty  shares,  and  for  repayment  of  120f.,  the 
amount  paid  thereon. 

The  London  and  Leeds  Bank  wes  incorporated 
ttnder  the  Companies  Acts  1862  and  1867  as  a 
company  limited  bv  shares,  with  a  nominal  capital 
of  1,000,0001.  in  100,000  shares  of  each. 
_  On  the  4th  Sept,  1886  Carling  saw  an  adver- 
tisement of  the  company  in  the  Leede  Mercury. 
On  the  6th  he  applied  for  and  received  a  pro- 
spectus of  the  -said  company.  The  prospectus 
contained  the  following  statements  :  1.  That  the 
hank  had  arranged  to  take  over  several  successful 
Unkiug  institutions  of  old  standing.  2.  That 
the  directors  had  had  an  offer  of  support  as  to 

{»)  BeporMd  by  H.  B,  HnunKe.  ^.,BuTlateHt-L«m^ 


capital  and  business  from  a  lai;gB  and  powerful 
bank  in  Paris. 

These  statements  were  admittedly  false. 

On  the  same  day,  after  reading  the  prospectus^ 
Carling  sent  in  an  application  for  forty  shares, 
together  with  a  cheque  for  40Z.  On  the  7th  he 
received  a  letter  of  allotment  of  the  whole  number 
of  the  shares  applied  for.  On  the  9th  he  paid  a 
further  sum  of  80Z.,  being  the  balance  of  the 
31.  per  share  payable  on  allotment.  On  the 
22na  he  wrote  by  his  eolicitoni  repudiating  his 
contract,  and  commenced  an  action  against  the 
company. 

On  the  24th  a  petition  was  presented  for  wind- 
ing-up the  oompaay,  and  later  in  the  same  daj 
Carling  served  upon  the  cominny  a  notice  of 
motion  asking  for  removal  of  his  name  from  the 
register.  company  iras  subsequently  ordered 
to  DO  wonnd-np. 

It  appeared  from  the  affidavit  of  the  liquidator 
that  the  company  was  insolvent  on  the  22nd  Sept., 
and  had  been  insolvent  for  a  long  time  previously,, 
and  that  a  considerable  number  of  acceptanooB 
had  been  dishonoured  in  August  and  September, 
and  had  not  since  been  paid ;  that  the  landlords 
of  the  bank  premises  had  levied  a  distress  for 
rent,  and  that  the  of&oe  furniture  had  been  con- 
demned  and  sold ;  that  in  several  actions  against 
the  company  execution  had  been  issued,  and  the- 
sheriff  had  made  a  return  of  nvUa  boTUi. 

In  an  affidavit  sworn  by  Carling  on  the  27th 
Sept.  he  stated  as  follows : 

5.  I  believed  the  ststementB  and  represent&tioBS  oon- 
iainad  in  tiie  said  pTOH^ottu,  and  on  the  faith  thereof 
I  on  the  6th  Sept.  sent  m  an  iq>plicatio&  to  the  said  bax^ 
for  forty  shares  upon  the  form  attatdied  to  the  said  pro- 
apeotna  with  my  oheqw  for  401.,  beioff  the  d«post£  of 
ll.  per  share. 

6.  When  I  wrote  for  forty  shares  in  the  said  bank  I 
did  not  expect  to  get  an  allotment  of  the  whole  namber, 
as  it  ia  neiial  for  applicants  for  shares  only  to  get  aboat 
a  fourth  of  what  they  apply  for,  and  I  expeoted  only  to- 
(fet  an  allotment  of  ten  or  ftfteen  shares  at  the  ostsida, 
bat  when  I  got  an  allotment  of  the  whole  fwty  iharea 
my  snspioionii  were  atonsed.  I  ooasnlted  some  friends, 
and  read  certain  artiolea  in  the  newspapers  refleotiiaff 
upon  the  said  bank.  I  oonsnlted  my  present  8oliaiton» 
who  set  on  foot  inquiries  for  me. 

Oraham  Hastinas,  Q.C.  and  George  Sart  for  the- 
applicant. — A  shareholder  who  repudiates  his 
contract  before  the  presentation  of  a  winding-up 

Cetition  is  not  barred  from  obtaining  rescission 
y  the  insolvency  of  the  company.  It  is  not 
enough  that  the  company  is  insolvent,  it  must  be 
notoriously  insolvent,  as  shown  by  its  shutting 
its  doors  and  publicly  stopping  payment,  which 
is  notice  to  all  the  world  tluit  the  company  cannot 
meet  its  ecgagements.  That  was  the  case  con- 
templated by  Earl  Cairns,  L.C.  in  Tennent  r. 
The  City  of  Olatgow  Banh  (40  L.  T.  Bep.  N.  S. 
694;  4  App.  Cas.  615).  That  decision  was  not 
intended  to  cast  upon  a  shueholder  who  seeks 
rescission  the  burden  of  taking  an  account  of  the- 
assets  and  liabilities  of  the  company  in  order  ta 
ascertain  its  solvency  at  the  time  of  repudiation. 
It  appearfl  from  Earl  Cairns'  speech  in  Alexander 
Mitchell's  case  (40  L.  T.  Eep.  N.  S.  768;  4  App. 
Cas.  567,  573),  that  the  Glasgow  Bank  did  m 
fact  close  its  doors,  and  publicly  announce  th& 
stoppage  of  the  business.  The  qoestion  has  been 
recently  considered  in  Ee  Scotlieh  Petroleum  Com- 
pany (49  L  T.  Eep.  N.  S.  348  ;  23  Ch.  Div.  413)> 
where  the  cases  are  collected.  ^  ■ 
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Buckley,  Q.C.  and  Oswald  for  the  liquidator. — 
First,  there  is  no  sufficient  evidence  that  the 
applicant  relied  on  the  statements  in  the  pro- 
apectus,  inasmuch  as  he  does  not  say  that  he  was 
induced  to  take  the  shares,  or  that  he  would  not 
have  taken  the  shares  but  for  those  statements : 

Bellairg  v.  Tucker,  13  Q.  B.  Diy.  562 ; 
Smith  V,  Chadicici,  50  L.  T.  Hep.  N.  S.  697;  9  Add. 
Caa.  187. 

On  the  contrary,  the  evidence  shows  that  he 
invested  his  money  in  the  company  as  a  specu- 
lation. Secondly,  the  application  is  too  late.  A 
shareholder  is  a  partner  in  the  concern,  and  he 
loses  his  remedy  when  the  rights  of  the  creditors 
have  intervened,  i.e.,  upon  insolvency.  That  is 
the  ratio  decidendi  of  Tennent'a  case.  The  question 
does  not  turn  npon  the  knowledge  of  the  share- 
holder. 


Satiing*,  Q.C.  replied. 


Cttr.  adv.  vuU. 


Stikling,  J.,  after  stating  the  nature  of  the 
claim,  continued : — In  the  first  place,  I  must  con- 
aider  what  a  person  who  complains  that  he  has 
been  induced  oy  misrepresentations  must  prove  ^ 
in  order  that  he  ma^  be  entitled  to  repudiate  bis  ^ 
contract.  Upon  this  I  was  referred  to  Bdlairg  v. 
Tucker,  and  tne  answer  of  the  jury  to  the  fourth 
qneation  pat  to  them  there  was,  "That  the 
plaintifF  was  misled  by  these  false  statements, 
and  induced  or  materially  influenced  by  them  to 
part  with  his  money."  And  it  is  said  that  I  must 
find  evidence  of  that.  I  think  that  is  correct ; 
but,  in  BO  saying,  it  is  to  be  observed  that  it  is 
quite  clear  from  Edgington  v.  Fttzmaunee  (53 
Ii.  T.  Eep.  N.  S.  369  ;  29  Ch.  Div.  459)  that  the 
material  misstatement  complained  of  need  not  be 
the  sole  indacement  to  ta!ke  shares.  There  the 
plaintiff  had  been  induced  both  by  his  own  mis- 
take and  by  the  misstatements  of  the  defendants, 
and  he  was  held  entitled  to  recover,  although  the 
action  was  against  the  defendants  personally  for 
deceit,  and  was  not  merely  an  action  for  the 
rescission  of  his  contract.  At  p.  480,  Cotton,  L.  J. 
says  this :  "  But  it  was  nrsed  oy  the  counsel  for 
the  appellants  that  the  pTaintia  himsdf  stated 
that  ne  would  not  have  ti^en  the  debentures 
unless  he  had  thought  they  were  a  charge  npon 
the  property,  and  that  it  was  this  mistaken  notion 
that  really  induced  the  plaintiff  to  advance  his 
money.  In  my  opinion  this  argument  does  not 
assist  the  defendants  if  the  plaintiff  really  acted 
on  the  statement  in  the  prospectus.  It  is  true 
that,  if  he  had  not  supposed  he  would  have  had  a 
charge,  he  would  not  have  taken  the  debentures ; 
but  if  he  also  relied  on  the  misstatement  in  the  pro- 
spectus, his  loss  none  the  less  resulted  from  that 
misstatement.  It  is  not  necessary  to  show  that 
the  misstatement  wa?  the  sole  cause  of  his  acting 
as  he  did.  If  he  acted  on  that  misstatement, 
liiongh  he  was  also  influenced  by  an  erroneous 
snppoBition,  the  defenduits  would  still  be  liable.** 
And  Bowen,  L.J.  sa^ :  "  Then  the  question 
remains.  Did  this  misstatement  contribute  to 
induce  the  plaintiff  to  advance  his  mon^P  lir. 
Davey's  argument  has  not  convinced  me  that  it 
did  not.  He  contended  that  the  plaintiff  admits 
that  he  would  not  have  taken  the  debentnres 
unless  he  bad  thought  they  would  give  him  a 
charge  on  the  property,  and  thfirefore  he  was 
induced  to  take  them  by  his  own  mistake,  and 
the  misBtatement    in  the  circular   was  not 


material.  But  such  misstatement  was  material 
if  it  was  actively  present  to  his  mind  when  he 
decided  to  advance  nis  money.  The  real  question 
is,  what  was  the  state  of  the  plaintiff's  mind, 
and  if  his  mind  was  disturbed  by  the  miistate- 
ment  of  the  defendants,  and  such  disturbance 
was  in  part  the  cause  of  what  he  did,  the  mere 
fact  of  his  also  making  a  mistake  himself  could 
make  no  difference.  It  resolves  itself  into  a  mere 
question  of  fact."  And  Fry,  L.J.  says  this :  "  In 
my  opinion,  if  the  false  statement  of  met  actnally 
influenced  the  plaintiff,  the  defendants  are  liable, 
even  though  tne  plaintiff  may  have  been  also 
influencedby  other  motives."  Taking  that  for  my 
guide  let  me  consider  what  the  applicant  really 
says :  [His  Lordship  referred  to  puagraph  3 
of  Carliug's  affidavit-]  Can  I  come  to  any  other 
conclusion  than  that  the  mind  of  the  applicant 
was  influenced,  and  materially  influenced,  oy  this 
prospectus.  Prima  facie,  I  should  say  not.  The 
statements  seem  to  me  of  such  a  nature  as  might 
influence  a  man  who  contemplated  taking  shares 
in  this  company.  But  then  it  is  argued  that  he  has 
not  said  that,  if  the  statements  were  not  there, 
he  would  not  have  taken  the  shares.  But  is  that 
neoessairP  Upon  that  there  are  some  per- 
tinent observations  in  Lord  Blackburn's  speech 
in  Smith  r.  Cliadwieh  (50  L.  T.  Bep.  N.  S-  697 ; 
9  App.  Cas.  187).  At  p.  195  he  sa^s:  "In 
an  ordinary  action  of  deceit  the  plaintiff  alleges 
that  false  and  fraudulent  representations  were 
made  by  the  defendant  to  the  plaintiff  in  order 
to  induce  him,  the  plaintiff,  to  act  upon  them. 
I  think  that,  if  he  did  act  upon  these  repre- 
sentations,  he  shows  dam^e ;  if  he  did  not, 
ho  shows  none.  And  I  think  the  plaintiff  in 
such  'a  case  must  not  only  allege,  but  prove 
this.  It  is  as  to  what  is  sufficient  proof  of 
this  damage,  that  I  wish  to  make  any  remarks.  I 
do  not  think  it  is  necessary,  in  order  to  prove 
this,  that  a  plaintiff  should  be  called  as  a  witness 
to  swear  that  he  acted  upon  the  inducement.  At 
the  time  when  Paaley  v.  S^reeman  (2  Sm.  L.  C. 
66)  was  decided,  and  for  many  years  afterwards, 
he  could  not  be  so  called.  I  think  that  if  it  is 
proved  that  the  defendai^,  with  a  view  to  in- 
ance  the  plaintiff  to  enter  into  a  contract,  made  a 
statement  to  the  plaintiff  of  such  a  nature  as 
would  be  likely  to  induce  a  person  to  enter  into 
a  contract,  and  it  is  proved  that  the  defendant 
did  enter  into  the  contract,  it  is  a  fair  inference 
of  fact  that  he  was  induoad  to  do  so  by  the 
statement."  Then  he  adds  this,  bv  way  of  warn- 
ing :  "  I  think  the  tribunal  which  has  to  decide 
the  fact  should  remember  that  now,  and  for 
some  years  past,  the  plaintiff  can  be  called  as  a 
witness  on  his  own  behalf,  and  that  if  he  is  not 
so  called,  or  being  so  called  does  not  swear  that 
he  was  induced,  iL  adds  much  weight  to  the 
doubts  whether  the  inference  was  a  true  one.  I 
do  not  say  it  is  conclusive."  The  question  is  one 
of  fact,  which  I  must  decide  upon  the  evidence 
before  me.  Thore  is  the  clear  evidence  in  the 
aflSdavit  of  the  applicant.  And  when  the  matter 
was  before  me  in  chambers,  the  liquidator  made 
no  application  to  cross-examine  him,  and  up  to 
the  present  time  he  has  never  asked  that  the 
applicant  might  be  called  on  to  eive  his  evidence 
in  court.  Looking  at  this  affidavit,  I  come  to  the 
conclusion  that  tlie  mind  of  the  applicant  was 
materially  influenced  by  the  misstatements  in  the 
prospectus.  There  is,  howevw,-a  statement  in 
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put  of  the  affidavit  which  I  oueht  to  refer  to,  in 
order  that  it  may  not  be  said  that  I  hare  over- 
looked it.  [His  Ijordsbip  read  paragraph  6  of  the 
affidavit.]  It  is  said  that  that  shows  that  the 
investment  nas  merely  a  speculation  on  the  part 
of  the  applicant.  I  do  not  think  there  is  enongh 
in  the  statement  to  enable  me  to  come  Lo  that 
coacluaioo.  It  is  well  known  that,  when  a  new 
company  is  started,  there  is  often  a  great  rush 
for  shares,  and  that  people  send  in  applications 
for  a  larger  amount  oi  shares  than  they  otherwise 
vonld,  not  expecting  to  have  the  full  number 
allotted  to  them.  I  do  not  think  that  there  is 
anything  in  that  statement  to  disentitle  the  appli- 
cant to  relief.  Then,  aasnming  that  in  other 
respects  he  is  entitled,  the  question  remains 
whether  he  has  done  enough  before  the  com- 
mencement of  the  winding-up  to  entitle  him  to 
have  his  name  removed  from  the  register.  For 
this  purpose  I  must  consider  the  dates.  [His 
lordship  stated  the  facts  relating  to  the  appli- 
cation tor  shares  and  the  allotment  and  the 
subsequent  repudiation.]  Upon  that  it  is  said 
that  he  is  too  late.  The  law  applicable  to 
the  question  within  what  time  a  shareholder 
may  repudiate  has  been  recently  considered  in 
Be  SeoUish  Fetrolenm  Company  (49  L.  T.  Bep. 
N.  S.  348 ;  23  Ch.  Dir.  413).  and  the  law  is 
thus  stated  by  Baggallay,  L.J. :  "  The  cases 
appear  to  establish  thai,  to  enable  a  share- 
holder to  escape,  there  mnat,  before  the  com- 
mencement of  the  winding-up,  be  a  repudia- 
tion (.'f  the  shares,  and  that  it  must  be  followed 
up  by  active  steps  to  be  relieved  from  them, 
unless  there  is  some  ag^reement  with  the  com- 
pany which  dispenses  with  the  necessity  of 
iirocedings  being  taken  by  this  particular  share- 
nolder."  That  statement  of  the  law  appears  to 
me  to  be  perfectly  correct,  and  I  say  this  because 
Lindley  and  Fry,  L.JJ.  put  it  in  a  slightly  diffe- 
rent way.  Lindley,  L.J.  says :  "  If  we  look  at 
these  cases  to  see  what  principle  is  to  be  deduced 
from  them,  I  think  we  nnd  that  the  shareholder 
who  seeks  to  be  discharged  must  have  done  two 
things— he  must  haTe  repudiated  the  contract, 
and  have  got  his  name  taken  off  the  register, 
subject  to  the  qualification  that  if  he  has  before 
the  commencement  ot  the  winding-np  taken 
prcceedingB  to  have  bis  nMne  removed,  that  will 
oe  sufficient."  And  Fry,  L.J.  says  this :  "  It  is 
enough  it  before  the  commencement  of  the 
Trinding-np,  the  shardioldAr  takes  proceedings 
to  get  his  name  removed,  and  duly  prosecutes 
them."  These  observations  are  to  be  read  with 
reference  to  the  case  actually  before  the  court, 
wl'ich  was  a  case  where  the  applicant  had  not  taken 
proceedings  before  the  commencement  of  the 
ffinding-up.  I  am  quite  sure  that  these  learned 
judges  did  not  intend  to  depart  from  what  Lord 
Cairns  laid  down  in  the  House  of  Lords  in 
Tenneni  v.  City  of  Glasgow  Bank  (40  L.  T.  Kep. 
K.  S.  604;  4  App.  Gas.  615, 622.)  That  case  in 
ita  facts  clearly  does  not  cover  the  present,  and 
it  was  ooly  reason  of  some  general  observations 
of  Lord  Caims  that  it  was  cited.  At  p.  621  he 
rays  this  :  "The  case  of  Oakea  v.  Tnrquand  (16 
L.  T.  Rep.  N.  S.  808 ;  L.  Kep.  2  H.  of  L.  325),  in 
this  House,  has  established  that  it  is  too  late, 
after  winding-np  has  commenced,  to  rescind  a 
contract  for  shares  on  the  ground  of  fraud.  This, 
no  doubt,  is  on  the  grounds  stated  by  the  Lord 
President— that  innocent  third  parties  have 


acquired  rights  which  would  be  defeated  by 
rescission.  The  case  of  Oakea  v.  Turquand, 
howover,  while  it  decided  negatively  that  a  con- 
tract could  not  be  rescinded  on  the  ground  of 
fraud  after  a  winding-up  had  commenced,  did 
not  decide  affirmatively  the  converse  proposition 
that  up  to  the  time  of  the  commencement  of  a 
winding-up,  a  contract  to  take  shares  could  be 
rescinded  on  the  ground  of  fraud.  Whether  it 
can  or  not  be  so  rescinded  up  to  that  time  must, 
I  think,  depend  upon  the  purticnlar  circnm- 
Rtances  of  the  case."  Then  at  p.  622  he  says : 
"  But  if  the  company  has  become  insolvent,  and 
has  stopped  payment,  then,  even  irrespective  of 
the  winding-up,  a  wholly  different  state  of  things 
appears  to  me  to  arise.  The  assumption  of  new 
liaoilities  under  such  circumstances  is  an  affair, 
not  of  the  company,  but  of  its  creditors.  The 
repudiation  of  shares  which,  while  the  company 
was  solvent,  would  not.  or  need  not,  have  indicted 
any  injury  upon  creditors,  must  now  of  necessity 
inflict  a  serious  injury-  on  creditors.  I  should, 
therefore,  be  disposed.,  in  any  case,  to  hesitate 
before  admitting  that,  after  a  company  has 
become  insolvent  and  stopped  payment,  whether 
a  winding-up  has  commenced  or  not,  a  rescission 
of  a  contract  to  take  shares  conld  be  permitted 
as  against  creditors."  Then  he  goes  on  to  state 
the  particular  circumstances  of  that  case  which 
were  these :  That  the  bank  pnblicly  stopped 
payment  on  the  2nd  Oct.,  that  on  tlie  5th  Oct. 
the  directors  convened  an  extraordinary  general 
meeting  of  shareholders  for  the  purpose  of  con- 
sidering, and,  if  thought  fit,  passing  resolutions  for 
winding-op  the  bank  voluntarily  by  reason  of 
its  insolvency,  and  that  Tennent  took  no 
steps  to  disamrm  his  contract  until  the  21st  Oct. 
Two  circumstances  were  mentioned  by  Lord 
Cairns  as  material :  first,  the  company  being  insol- 
vent ;  and,  secondly,  stopping  payment.  'Hiere  is 
nothing  of  the  sort  here. '  Applying  the  rule  laid 
down  by  Lord  Cairns,  that  the  question  whether 
or  not  a  contract  to  take  shares  can  be  rescinded 
before  the  commencement  of  a  winding-up  must 
depend  upon  the  particular  circnmstances  of  the 
case,  I  must  consider  what  are  the  circumstances 
of  this  case.  [His  Lordship  then  read  the 
affidavit  of  the  liquidator  as  to  the  condition  of 
the  company,  and  observed  that  it  did  not  state 
that  the  applicant  had  any  knowledge  of  these 
circumstances.]  AVhat  are  the  equities  which 
would  countervail  against  the  equity  of  the 
applicant  to  have  his  name  removed  from  the 
register  P  One  class  of  cases  is  where  the  name 
of  a  shareholder  has  been  on  the  register 
for  a  long  time.  I  do  not  say  that  that  alone 
would  be  conclusive,  but  it  may  bo  suggested, 
in  such  a  case,  that  people  have  made  advances  on 
the  faith  of  the  name  of  that  particular  share- 
holder being  on  the  register.  But  here  the  whole 
connection  of  the  applicant  with  the  company  was 
considerably  under  three  weeks,  and  most  of  the 
creditors  must  have  had  their  debts  contracted  by 
the  company  before  the  applicant  made  bis  appli- 
cation for  tne  shares.  That  was  clearly  so  in  the 
case  of  the  holders  of  acceptances  in  August,  and 
was  probably  so  in  the  case  of  the  holders  of 
acceptances  in  September.  It  was  certainly  so 
in  the  case  of  the  landlords  in  respect  of  their 
rent,  and  also  in  the  case  of  tne  execution 
creditors  of  the  company.  Thon  it  is  suggested 
that,  if  I  grant  this  application  -I  ma\v  be 
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interferiiiK  with  the ,  rights  of  the  creditors, 
and  that  %db  company  is  commercially  inBolveut. 
Bnt  what  were  theae  creditors  abontP  I  am 
^not  told  whether  the  company  was  stiU  oontracting 
business  in  September.  If  it  was,  then  surely 
it  was  a  going  company.  If  it  was  not,  what 
were  these  creditors  doing  P  Were  these  creditors 
cognisant  that  advertisements  for  applications 
were  still  being  issued  ?  If  they  were,  then  it  is 
clear  that  they  were  lying  by,  waiting  to  see  what 
turn  events  might  take.  At  all  even^,  any  one  of 
such  <;reditora,  by  presenting  a  petition,  might 
have  come  in  and  stopped  the  whole  concern  at 
any  moment.  I  cannot  see  that  the  creditors 
have  any  cnuntervailing  equity  against  the  equity 
of  the  applicant  to  have  his  contract  rescinded. 
The  applicuit  appears  to  have  done  all  that  was 
required,  and  is  entitled  to  have  his  nune  removed 
from  the  register  and  to  prove  in  the  winding>np 
for  the 

Scdidtors :  M.  Abrahamg,  Son,  and  Co. ;  W.  JF. 
SummerkayB. 


Thursday,  Feb.  10. 
(Before  Stiklinq,  J.) 
Be  Tucker  ;  Bowchikr  v.  Gordon,  (a) 

Will — Conetrudum — Gift  tUl  death  or  remarriage 
followed  by  gift  over  io  a  dan  living  at  deoiA — 
Time  of  ascertaining  cJaea — Implictaion. 

Teatatov  directed  his  trustees  io  pay  the  income  of  a 
certain  sum  of  money  to  A.  6.,  the  widow  of 
W.  B.,  for  life,  or  until  she  should  marry  again, 
and  from  and  immediately  after  her  death  or  re- 
marriage  to  pay  and  divide  the  said  sum  equally 
hetwem  aU  the  children  of  A.  B.  and  W.  B.  living 
at  the  death  of  iheir  mother  and  the  issue  of 
deeeaaed  ehUdr^,  such  issue  to  take  Oieir  parents' 
thare. 

Held,  that  ike  da$s  mugt  he  atcertained  upon  the 

marrying  again  of  the  widow. 
Bainbridge  v.  Cream  (19  L.  T.  B«p.  0.  8. 151 ;  16 

Beav.  25)  followed  vriih  retudance. 
Walter  Tuckek,  who  died  on  the  16th  Jnly  1874, 
by  his  will,  dated  the  9th  March  1874,  directed  his 
trustees  to  invest  the  sam  of  80001.  as  therein 
mentioned,  and  to  pay  the  dividends,  interest, 
and  annual  produce '  arising  from  snch  sum 
unto  Anna  Maria  Bowchier,  widow  of  William 
Bowchier,  during  the  term  of  ber  natural  life  or 
until  she  should  many  again,  for  the  benefit  of 
herself  and  all  the  children  of  the  said  Anna 
Maria  Bowchier  by  her  late  husband,  the  said 
William  Bowchier,  with  a  proviso  that  the  trustees 
on  each  and  every  of  such  children  attaining  the 
age  of  twenty-one  years  should  pay  to  him,  her, 
or  them  out  of  the  said  principal  sum  of  8000?., 
the  sum  of  5O01.  each,  and  after  snch  payments 
ahoold  be  made  as  aforesaid,  should  pay  the 
interest  arising  from  the  remainder  of  the  said 
sum  of  80001.  unto  the  said  Anna  Maria  Bowchier 
during  her  life  or  until  she  should  marry  again, 
and'the  testator  directed  his  trustees  from  and 
immediately  after  the  decease  or  marrying  i^;ain 
of  the  said  Anna  Maria  Bowchier,  to  stand 
possessed  of  the  said  sum  of  80001.  or  the  balance 
thereof  upon  trust  to  pay  and  divide  the  same 
equally  between  all  the  said  children  living  at 
the  time  of  their  mother's  decease  and  the  issue 
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of  any  deceased  child  (if  any),  share  and  share 
alike  as  tenants  in  common,  such  issue,  howerer, 
to  take  thp  share  or  interest,  his,  her,  or  th^r 

fiarent  or  parents  would  have  been  entitled  to  if 
iving,  and  the  testator  (rave  and  bequeathed  all 
the  residue  of  his  real  and  personal  estate  and 
effects  to  James  Gordon,  Richard  Wells  Gibbs, 
and  Henry  Moore  (since  deceased),  share  and 
share  alike  as  tenants  in  common,  and  he 
appointed  the  said  residuary  legatees  trustees 
and  eiecutors  of  his  will. 

Mrs.  A.  M.  Bowchier  had  six  children  by  her 
late  husband,  viz.,  Frederick  William  Bowchier, 
Jane  Beach  Bowchier,  Louisa  Emily  Bowchier, 
■Mary  Evens  Jefferies  Dalv,  the  wife  of  Augfustus 
Alexander  Daly,  John  Baylor  Bowchier,  and 
Walter  Herbert  Bowchier,  who  died  in  1876  an 
infant  and  unmarried. 

The  sum  of  5001.  was  duly  paid  to  each  of  the 
remaining  five  children  upon  their  respectively 
attaining  the  age  of  twenty-one. 

On  the  6th  March  1886,  Hra.  A.  U.  Bowchier 
intermarried  with  Geor|^  George. 

Louisa  Emily  Bowtduor  died  later  in  the  sune 
year. 

Under  these  circumstances  the  question  arose 
whether  the  children  of  Mrs.  George  by  her  late 
husband,  William  Bowchier,  were  entitled  to  an 
immediate  division  of  the  residno  of  the  8000(. 
upon  the  second  marriage  of  their  mother. 

Two  summonses  were  taken  out  on  the  23rd 
and  24th  June  1886  respectively,  to  determine 
this  question,  and  were  consolidated  by  an  order 
of  the  20tb  July  1886,  and  the  conduct  was  given 
to  Frederick  William  Bowchier. 

Robinscn,  Q.C.  and  J.  Tanner  for  the  plaintiif , 
F.  W.  Bowchier. — ^There  is  a  ^ft  by  implication 
to  the  children  apon  the  remarriage  of  the  mother. 
We  rely,  first,  upon  the  direction  to  the  trustees  to 
pay  and  divide  "  immediately  "  after  the  death  or 
marrying  again  of  the  mx^her;  and,  secondly, 
npon  the  fact  that  there  is  no  express  gift  of  the 
fund  in  the  interval  between  marrying  again  and 
the  death.   The  case  is  covered  by 

Btanford  v.  Stanford,  3.%  W.  B.  191 : 

Bainbridge  t.  Cream,  IS  L.  T.  Bep.  O.  S.  lU ; 

iSBMv.as. 

Oraham  Saatinga,  Q.C.  and  Oaiev  for  the  per- 
sonal representative  of  L.  E.  Bowchier. 

Buckley,  Q.C.  and  EdwardFord  for  the  tmsteea 
and  residuary  l^tees  of  the  will. — The  will 
ought  to  be  construed  as  it  scuids.  The  ruto 
laid  down  by  Lord  Cranworth,  that  words  are  to 
be  construed  according  to  their  plain  ordinaiy 
meauiag,  unless  the  context  shows  them  to  kavo 
been  UBe<1  in  a  different  sense,  or  unless  the 
rule,  if  acted  on,  would  lead  to  some  manifest 
absurdity  or  incongruity,  applies.  That  rule 
is  cited  by  Lord  Blackburn  with  approval  in 
Rhodes  V.  Rhodes  (46  L.  T.  Rep.  N.  S.  467; 
7  App.  Cas.  205).  The  will  contains  a'  clear 
gift  to  a  class  to  be  ascertained  at  the 
death  of  the  mother,  some  members  of  which 
may  be  still  unborn  ;  and  it  is  surely  doing  less 
violence  to  the  intention  of  the  testator  to  disre- 
gard the  woi-d  "immediately"  in  the  common 
conveyancing  phrase,  "from  and  immediately 
after,"  than  to  alter  the  time  at  which  the  class 
is  to  be  ascertained.  Tn  Bainhru^o  v.  Cream 
no  reasons  arc  given,  and  that  ces^  is  distinguish- 
able  by  the  feet  thaf^.glf^^Jlj^^^g.eSCfg'lt:^!'* 
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the  dtas  entitled  under  the  fpSt  orer  coulA  not 
be  incmued,  hot  conld  onty  be  diminiehed.  We 
snbmit  that  the  daas  ia  ucotainable  at  the 
death. 

SnRimo,  J. — cumot  see  anj  prinnple  which 
would  enable  me  to  dedde  in  ^ronr  of  l(r. 
Backle7*8  contention  in  this  case  that  would  not 
have  led  to  Bainbridga  t.  Crtam  and  Stanford  t. 
Btanford  being  otherwise  decided.  I  confess  I 
do  not  onderstand  Bainhridge  t.  Oream,  bnt  that 
ease  has  stood  since  1852,  and  has  been  treated 
hj  Chitt/,  J.  as  a  binding  authority.  I  therefore 
Imld  that  the  class  most  be  asCCTtained  at  the 
iDMTryvig  again. 

Solicitors :  Finn{$  and  WylU ;  Maearthvn, 
CharUon,  and  SmWt ;  2£ead  and  DavbeMj. 


Jim.  27, 28,  and  29. 
(Before  Kekzwich,  J.) 

TUCKBB  V.  BZVSETT.  (a) 

Marriags  aeUUmeni  —  Beeiijiealum  —  TTUinuUe 
inut  for  n«xt  ctf  hm  of  wifo—"  Unal "  form  of 
a^tlemenl — IndeprndeiU  adviaer. 

A  father  gettUng  money  upon  daughier  U  not 
iter  natural  agetU  »o  a»  to  hind  her  to  the  term* 
fif  a  marriage  geUlement  which  i$  not  in  the  urml 
fbryit. 

In  1871  a  lady  esoeeided  a  fnarriaga  eetUement 
wkieh  egniained  an  agreement  to  eettle  her  "other 
mud  afler-acmiired  properiv."  The  inute  of  (hie 
fnperiy  differed  from  ihm  rating  to  tJie 
w(^«  moneut  {whiA  had  haen  provided  by  her 
famer)  in  thai  there  wu  no  general  power  of 
appointment  by  teUl  given  to  the  wife  in  the  event 
Of  failure  of  iteue;  butt  t»  thai  event,  it  vfoe  to 
go  to  her  nasi  qf  kin  aeeordmg  to  the  Staiutie  of 
Diatribution,  a$  if  JLod  dteti  tfi^«(ato,  ofuZ 
wtf&out  hawng  been  mttrried.  The  $etllement  tsae 
prmared  by  a  Bolicitor  vfho  va$  the  brother  of  (he 
low,  and  who  tusted  under  the  ineiruetiona  of  her 
father.  The  lady  had  no  independent  advieer, 
and  did  not  underttand  the  effM  of  (he  omitcwm 
ef  tJie  power  of  dupon'tum  hy  wHL 

Jfier-aeqnired  property  etAaequetMy  eame  into  t&e 
eMemeni. 

£i  1885,  there  being  no  AUdren  of  (he  marriage, 
(ke  lady  ineHlnied  on  action  for  (he  re^fiooHon 
tf  (fte  aeUtemeni  hy  inuerting  (he  utuai  power 
of  iqirpotnfmsnt  by  unZ^  on  failure  of  c&udrm, 
and  tn  the  event  <^  her  dying  in  tJte  lifetime  of 
her  huAand,  ana  by  giving  her  the  property 
^teotutdy,  in  the  event  of  her  eurvimng  him. 
Sdi,  that  the  lady  not  having  been  ind^endenUy 
repreeented  at  the  time  of  marrtoo^  (he  eettU- 
iMni,  which  lotu  not  in  the  uaual  form,  nutet  he 
rectified  in  (he  manner  claimed. 
This  was  an  action  hy  Mary  Dnnnins  Tucker  for 
the  rectification  of  her  marriage  settleinent.  At 
the  time  of  her  marriage  she  was  entitled  in 
rereraion,  under  the  will  of  her  grandfather,  to 
a  share  in  the  proceeds  of  his  property ;  and  npon 
the  treaty  for  the  marriage  her  father,  Thomas 
Oatlej  Bennett,  agreed  to  settle  lOOOi.  for  her 
benefit.   The  huswind  proposed  to  bring  2000i. 
into  the  settlement.    The  preparation  of  the 
settlement  was  intmsted  to  William  Bennett,  a 
brother  of  the  plaintiff,  and  a  practising  solicitor ; 

M)  B«potttd  bjr  a.  lUcAH.  Eki^  aKriMar«t-Taw. 


he  took  his  instructions  from  T.  O.  Bennett,  and 
discussed  the  terms  of  the  settlement  with  his- 
siater. 

On  the  26th  July  1871  the  settlement  was 
executed,  the  defendants,  William  Bennett  and 
Anthony  Cornish  Tucker,  being  trostees.  By 
that  settlement,  the  investments  produced  by  the 
sum  of  lOOOZ.  settled  by  T.  O.  Bennett  and  tho 
investments  produced  by  the  sum  of  2000Z. 
brought  into  settlement  hy  the  husband  were 
settled  npon  the  nsnal  trusts  of  a  wife's  and 
husband's  funds  respectively. 

It  was  also  further  witnessed  by  the  said  settle- 
ment that,  in  pursuance  of  an  agreement  for  the 
settlement  of  "other  wid  afteivaoquired  pro- 
perty "  of  the  ladf  ,  it  was  agreed  and  dedared 
that  if  the  plaintiff  then  was.  or  dnring  the 
oaverfenre  sh^  or  her  intended  husband  in  her 
right,  should  become  possessed  of  or  entitled  to 
any  nal  or  personal  property  of  the  value  of  2001. 
or  upwards,  then  the  same  should  be  rested  in  the- 
trustees  of  the  settlement  upon  the  same  trusts 
as  were  before  declared  oouceming  the  wife's 
fortune,  save  and  except  {inter  alia)  that  in  the 
event  of  there  being  no  child  of  the  plaintiff 
who  being  a  son  should  attain  twenty-one,  or  a 
daughter  should  attaia  that  age  or  marry,  the 
trustees  should  stand  possessed  of  such  last- 
mentioned  funds  in  trust  for  the  next  of  kin  of 
the  plaintiff  according  to  the  Statutes  of  Distri- 
bution, as  if  she  had  died  intestate,  and  wlthont 
having  been  married. 

The  ultimate  trust  of  the  after-aoquired  pro* 
perty  were  in  oonformity  with  the  will  of  T.  0> 
Bennett,  who  had  executed  a  codicil  two  days 
after  the  date  of  the  settlemmt,  for  the  express 
purpose  of  making  the  trusts  nf  the  pr<q)erty  left 
to  his  daughter  oorrespond  with  the  trusts  di  her 
marriage  settlement. 

In  Dec.  1878.  T.  0.  Bennett  died,  and  Vra. 
Tucker  thereupon  became  entitled  to  considerable 
funds.  The  sha  re  coming  to  her  under  her  grand- 
father's  will  was  also  subsequently  realised,  and 
amounted  to  8001.  There  were  no  children  of  the 
marriage.  On  the  0th  July  1885  Mrs.  Tucker 
commenced  an  action  against  the  trustees  of  her 
settlement,  claiming  the  rectification  thereof,  by 
inserting  before  the  ultimate  trusts  of  such  pro- 
perty, in  default  of  issue,  the  usual  trusts,  in  such 
an  event,  enabling  her  to  appoint  such  property 
by  will,  with  a  trust  in  default  of  appointment  for 
herself  absolutely,  in  case  she  should  survive  her 
husband. 

By  an  order  of  the  20th  July  1885,  the  defendant 
(William  Bennett),  as  one  m  the  presnmptiTe 
next  of  kin,  was  appointed  to  defend  the  action  on 
behalf  of  himaeli  and  the  nBxt  of  kin  of  the 
plaintiff. 

Mrs.  Tucker  stated  in  her  evidence  that  the 
full  effect  of  the  settlement,  as  drawn  by  her 
brother,  was  not  exj^ained  to  her ;  that  she  left 
herself  in  the  bands  of  her  &ther  and  brother, 
and  did  not  instruct  anyone  to  act  for  her,  and 
that  she  understood  that  everything  that  was  right, 
usual,  and  proper  wep  being  done.  The  defenc&nt 
(William  Bennett)  stated  in  his  evidence  that  ho 
frequently  discnssed  the  termn  of  the  settlement 
with  his  sister,  and  csplsined  them  to  her ;  and 
that  his  father  consented  that  his  sister  should 
have  a  power  of  disposition  over  the  1000/-,  or 
the  funds  representing  the  same,^but  objected 
Digitized  by  VjOOglC 


120-V61.  LTI..  y.  8.} 


THE  LAW  TIMES, 


Tucker  v.  Bensett.  TChax.  Dit. 


Chan.  Div.] 


to  the  introdnction  of  such  a  power  over  the 
after-acquired  property. 

Warmington,  Q.C.  and  Charle$  MHcheU  for  the 
plaintiff. — ^Tina  settlement  is  certainly  not  in  the 
usual  and  proper  form  for  a  settlement  of  a  lady's 
fortune,  and  the  effect  of  the  omission  to  give  her  a 
power  of  appointment  by  will  over  the  other  and 
after-acquired  property  should  have  been  defini- 
tively explained  to  Mrs.  Tucker.  She  had  no 
independent  adviser,  and  is  therefore  entitled  to 
rectification  of  the  settlement. 

Barber,  Q.C.  and  B.  B.  Itogera  for  the  defendant, 
William  Bennett. — We  submit  (1)  that  this  settle- 
ment must  be  anpported  aa  pne  made  bv  the 
&bther  of  the  lady,  acting  as  her  agent ;  (2)  that 
Ilia  intention  waB  clearly  to  exclude  her  power  of 
appointment  over  the  after-acquired  property,  as 
otherwise  it  would  be  inconsistent  with  nis  will; 
(3)  that  this  settlement  being  drawn  from  the 
instructions  given,  cannot  bo  considered  to  be 
tmnsual ;  (4)  that  the  hnstband  assented  to  it  as 
drawn ;  (5)  that  the  delay  in  coming  to  have  it 
rectified  is  a  bar  to  the  claim.  Th^  referred  to 
FitMgtrald  v.  Chapman,  88  L.  T.  Bm.  N.  8.  587 ; 
1  Cb.  I>iv.  5«S. 

Sve  for  the  husband  and  the  other  tnutee. 

Kbkewich,  J. — ^The  plaintiff  in  this  action  ia  a 
married  woman,  who  was  married  as  long  ago  ae 
July  1871,  and  she  seeks  to  rectify,  in  some  par- 
ticulars which  I  shall  mention  presently,  the 
settlement  dated  the  26th  July  1871,  which  was 
made  on  her  marriage.  The  case  confirms  a  con- 
clusion at  which  I  arrived  long  ago,  and  not 
without  experience,  that  there  is  no  greater  source 
of  trouble— by  which  I  mean  honest  source  of 
trouble — than  a  solicitor  or  other  professional 
man  acting  for  members  of  his  family,  or  for 
other  friends,  in  a  friendly  manner.  That  is  to 
Bay,  not  so  much  without  making  a  charge,  as 
without  treating  it  strictly  as  a  matter  of  business, 
and  recording  what  he  would  do  as  against  a 
client,  and  from  first  to  last  treating  ii  in  that 
manner.  I  acquit  Hr.  William  Bennett  of  any- 
thing like  dishonesty,  anvthing  like  a  wish  or 
intention  to  do  otherwise  tuan  what  was  perfectly 
right  towards  his  sister,  towards  his  father,  or 
towards  the  family ;  but  I  think  that  this  litiga- 
tion has  been  caus^  by  his  unfortunately  doing, 
with  the  best  intention  and  in  the  kindest  maoner, 
what  is  much  to  be  regretted,  namely,  preparing 
this  settlement  ultimately  and  seeing  to  its 
execution  without  treating  it  at  any  period  as  a 
strict  matter  of  business.  Now,  it  is  said  that 
the  settlement  is  not  to  be  rectified  on  five 
different  grounds,  one  being  more  important 
than  all  the  others.  The  five  grounds  which  have 
been  urged  are  these :  first,  that  the  father  was 
an  agent  for  the  daughter  in  makinq;  the  settle- 
ment,  such  as  it  ia ;  secondly,  that  his  will  was 
altered  according  to  the  settlement,  so  as  to  bring 
it  into  accord  with  the  settlement,  and  that  that 
debars  the  plaintiff  from  seeking  relief,  if  other- 
wise she  is  entitled  to  it ;  thirdly,  that  the  settle- 
ment is  not  unusual;  fourthly,  that  the  husband 
assented  to  it  in  its  present  state,  and  that  there- 
fore it  cannot  be  rectified  at  the  suit  of  the 
wife;  and  fifthly,  that  the  wife  comes  too  late. 
Now  I  will  deal  with  those  different  points  in 
order.  And  first,  as  re^farda  the  agency.  It 
has  been  argued  strenuously,  and  with  appa- 
rent confidence,  that  in  a  case  like  this  the  father 


is  the  natural  agent  for  a  daughter  engaged,  to 
be  married  and  about  to  settle  property  coming 
to  her  through  him.  Bo  far  as  I  am  concerned, 
the  sooner  any  such  notion  is  dissipated  the 
better,  I  think  that  the  father  is  the  natural 
agent  of  the  daughter  for  many  purposes :  to 
receive,  either  directly  or  through  the  solicitor 
of  the  husband*  the  husband's  proposals;  to 
submit,  either  through  his  solidbor  or  Erectly, 
the  proposals  on  behaU  of  the  lady ;  and  it  may 
be  that,  until  a  very  late  period  in  the  transac- 
tions, it  is  not  necessary,  and  in  some  cases  not 
even  desirable,  that  the  daughter  should  be  sepa- 
rately represented,  or  at  any  rate  have  some 
person  acting  for  her  protection  to  see  that  vrhAb 
IS  right  is  done  for  her.  But  that  at  some  time 
or  other  the  daughter  should  be  represented  in 
that  way — that  at  some  time  or  other  either 
a  legal  adviser,  or  somebody  competent  to  take 
his  place,  should  step  in,  and  say  whether  the 
proposals,  or  the  way  in  which  the  proposals  are 
carried  out  in  the  settlement,  are  right  and 
proper  in  the  daughter's  interest — I  cannot 
doubt,  or  allow  to  be  doubted.  My  experience 
certainly  is.  that  that  does  happen  in  uH  cases 
where  business  is  conducted  in  a  business- 
like manner,  uid  it  seems  to  me  to  be  only 
right  and  proper.   Now,  in  this  case  it  was  not 

Sretended  that  anything  of  the  kind  was  done, 
[r.  Wm.  Bennett  said,  in  answer  to  me,  that 
he  did  consider  himself  as  actii^  as  the  soli- 
citor for  his  sister,  but  at  the  same  time  he  took 
his  instructions  from  his  father.  It  has  been  plain 
throughout  the  case,  and  not  denied,  that  toat  is 
so.  His  father  was  evidently  a  man  of  some 
strength  of  mind,  determined  to  have  his  own 
way,  and  though  desiring  to  do  and  intending 
to  do  what  was  best  for  his  child,  and  rather 
asserting  a  parental  right  to  dn  it  as  and  when 
he  pleased.  It  is  always  better  when  one  intends 
to  oo  riffht  to  do  it  in  the  way  which  conventional 
rules  pomt  out.  Unfortunately  he  did  not  do  so. 
Thernore,  it  being  proved  before  Mrs.  Tnckerwas 
put  into  the  box,  and  it  having  been  proved  still 
more  clearly  now,  that  she  never  at  any  time 
really  instructed  anyone,  or  that  she  was  really 
represented  by  anyone  in  the  matter  of  settle- 
ment whose  duty  or  whose  intention  or  wish  was 
to  protect  her  interests  in  the  way  in  which  those 
interests  ought  to  have  been  protected,  I  hold 
that,  as  regards  this  first  point,  the  settlement  is 
not  binding  upon  her,  and  that  she  is  now  entitled 
to  call  it  in  question.  Then,  as  regards  the 
second  point,  namely,  that  the  father's  will  was 
altered  to  make  it  accord  with  the  settlement. 
If  it  bad  been  proved,  if  it  were  a  fair  inference 
from  the  facts,  that  the  daughter  had  been  in  any 
way  a  party  to  a  bargain  of  that  kind,  the  case 
would  have  stood  in  a  very  different  position  from 
what  it  does  now.  It  is  not  su^ested  that  it 
was  ever  mentioned  to  the  dau^ter  that  the 
father  intended  to  alter  hia  will;  that  the  will 
and  the  settlement  were  under  consideration  at 
the  same  time ;  and  there  was  nothing  even 
approaching  to  a  bargain  in  the  popular  sense  of 
the  word.  Anything  in  the  shape  of  a  bargain 
in  the  legal  sense  of  tho  word  tuere  certainly  is 
not,  and  there  ia  no  pretence  for  it.  That  being 
so,  I  think  it  is  unfortunate  if  the  testator's 
intention  should  be  defeated.  If  he  has  really 
altered  his  will  so  as  to  bring  it  into  accordance 
with  the  settlement,  that  mar  be  an  unfortunate 
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Tcsolt.  Bnt  Mrs.  Tacker  is  certainly  notto  blame 
for  it ;  and  I  cannot,  on  that  ground,  prevent  her 
from  enforcing  rights  to  which  she  is  otherwise 
pjititled.  As  regards  the  character  of  the  settle* 
ment,  it  is  suggested  that  it  is  not  unusoal.  The 
settlement  deals  with  three  different  classes  of 
property :  first,  '  the  property  brought  into 
settlement  by  the  w  ife,  provided  no  doubt 
immediately  by  the  father ;  tne  property  brought 
'  into  settlement  by  the  husband;  and  the  other 
and  after-acquired  property  of  the  wife,  with 
which,  for  aaght  that  one  could  tell  then,  the 
lithsr  had  no  eoncers.  She  was  entitled  at  the 
time  to  a  sum  which,  having  r^ard  to  the  other 
property  in  settlement^  was  a  cnnaiderable  axaa, 
a  sum  of  8001.  coming  to  her  nnder  the  will  of 
her  grandfather.  She  might  hare  expectations 
from  'other  sources,  ana  of  course  she  had 
expectations  from  her  father's  will.  That  at  the 
mommt,  as  far  as  she  was  concerned,  was  entirely 
matter  of  boanty  from  him;  and  he  was  in  a 
position  to  do  as  he  pleased.  But  the  settlement 
very  properly  dealt  not  only  with  what  might 
come  to  her,  but  with  what  was  then  hers  under 
tlie  grandfather's  will,  to  which,  be  it  obserred, 
there  is  no  reference  in  the  settlement  whatever. 
Now,  the  lOOOI.  Bank  Annuities  settled  by  the  lady 
throngfa  her  father  are  settled  in  the  most  ordi- 
nary way  upon  herself  daring  the  joint  lives  of 
her  hnsband  and  herself,  for  her  separate  use, 
tiben  to  the  survivor  for  life,  and  then  to  the 
children  according  to  the  appointment  by  deed  of 
tfae  two,  or  by  will  of  the  Borvivor ;  and  in  default, 
for  all  tfae  children  equally ;  then,  in  de&olt  of 
the  issue  of  the  marriage  tabdug  a  vested  interest, 
that  lOOOI.  ia  settled  in  a  way  which  I  have  always 
nguded  as  of  the  moet  usual  and  formal  nature, 
in  any  marriage  settlement  where  the  lady  has 
sqjsrate  property.  Now,  when  we  turn  to  the 
pt:perty  which  is  referred  to  as  "  other  or  after- 
acquired  property,"  we  find  that  the  trusts  are 
in  the  first  instance  declared  with  reference  to 
this  property  brought  in  by  the  wife,  and  done  so 
in  the  fullest  and  most  precise  manner.  It  is  to 
be  held,  when  brought  into  settlement,  upon  the 
trasts  and  with  and  subject  to  the  powers  and 
provisions  before  declared  concerning  the  moneys 
to  arise  from  the  sale  of  the  bank  annuities  and 
the  stock,  funds,  and  so  forth.  If  the  settLemeut 
had  stopped  there,  there  would  have  been  no 
difBcnIty,  bnt  that  clause  is  followed  by  "  save 
and  except,"  which  upsets  all  tiiat  had  gone 
before;  for,  far  from  repeating  the  trust  for 
lOOOt,  the  settlement  provides  that  it  is  to  go  in 
the  first  instance  to  the  wife  for  her  separate  use 
during  her  life,  and  after  her  decease — without 
*ny  intervention  of  a  life  estate  to  the  husband — 
it  was  to  go  at  once  to  the  children  according 
to  her  appointment  by  will,  and  in  default  of 
nich  appointment  in  the  usual  way  to  the  chil- 
dren equally.  Now  I  am  not  prepared  to  say 
that  that  was  not  quite  proper.  Nothing  arises 
n  that.  I  am  not  now  proposing  to  rectify 
settlement  by  patting  in  a  life  estate  for  the 
husband,  and  there  may  have  been  good  reasons, 
Utough  I  do  not  at  present  understand  them,  why 
the  husband  should  not  have  had  a  life  interest 
in  the  other  or  after-acquired  property.  I  do 
nc^  emsider  that  question  important.  The  point 
srwea  on  the  trust  in  default  of  any  children 
taking  a  vented  interest,  and  that  trust,  instead 
of  fdlowing  the  usual  form,  the  form  which  has 


[Chan.  Div. 


been  followed  as  regards  the  10002.,  is  upon  trust 
for  snch  person  or  persons  as  under  the  statute 
for  the  distribution  of  the  effects  of  intestate  or 
intestates  wonld  have  become  entitled  thereto  at 
the  decease  of  the  said  Mary  Bennett  had  she 
died  intestate  and  without  having  been  married. 
This  clause,  which  comes  at  the  very  end  of  the 
provisions  as  regards  the  8002.,  I  cannot  think 
would  have  been  a  wise  one  in  any  event,  because 
it  points  to  a  contingent  class  without  any  power 
of  altering  that  class;  and  therefore  it  might 
lead  to  trouble  and  a  distribution  of  property 
in  a  way  which  wonld  not  be  convenient.  But 
that    ia  not  the   question.    The  question  is, 
whether  there  ought  to  have  bem  mserted  at 
that  point,  or  rathar  on  the  present  question 
whetfaw  it  is  usual  to  insert  at  that  point,  a 
power  of  appointment  in  the  wife  by  will  bo  as 
to  have  effected,  if  she  dies  in  the  lifetime  of  the 
husband,  a  disposition  in  her  favour  absolutely 
if  she  happens  to  be  a  survivor.    That  is  done 
with  regard  to  the  lOOOZ.   I  think  it  is  the  usual 
course  to  pursue  there ;  I  equally  think  it  is  the 
usual  course  to  pursue  here.  Now,  the  next  objec- 
tion is,  that  the  hnsband  assented  to  it  in  its  present 
shape,  and  that  therefore  it  cannot  be  rectified 
at  the  suit  of  the  wife.   There  is  a  challenge  on 
the  part  of  the  defendant  William  Bennett,  to  find 
any  case  in  which  a  settlement  could  be  rectified 
where  one  party  has  appointed.   Putting  it  in 
that  way,  there  ia  no  such  case,  and  probably 
there  will  be  no  such  case,  bnt  the  suggestion 
is,  that  the  settlement  cannot  be  rectifledat  the 
instance  of  the  present  plMntiff,  because  there  is  a 
contract  betw^n  several  parties,  and  one  of  the 
parties  to  the  contract  has  assented  to  the  settle- 
ment in  its  present  state.    That  is  not  a  true 
statement  of  facts.   Tfae  contract  which  is  about 
to  be  rectified  under  the  order  which   I  am 
about  to  make  is  a  contract  between  the  wife  and 
other  parties,  excluding  the  husband.   He  is  no 
party  to  the  contract  as  regards  the  settlement  of 
her  fortune,  except  so  far  as  no  settlement  could 
properly  have  been  made  without  his  assent.  It 
IS  not  a  question  of  giving  him  a  life  interest. 
He  is  giving  up  nothmg;  nothing  is  given  to 
him  by  the  settlement ;  nothing  is  claimed  for 
him  under  tfae  rectification  which  is  now  asked 
for.   It  is  entirely  a  question  between  the  wife 
on  the  one  hand,  and  those  persons  who  presum- 
ably will  take  nnder  that  mtimate  trust,  on  the 
other.   I  think,  therefore,  that  the  argument  as 
regards  the  husband's  assent  has  no  application. 
Last  of  all  is  a  su^estion  of  delay.    Now,  the 
lady  was  married  in  1871,  and  it  is  l^8b  before 
she  asserts  this  right.    I  am  not  snro  that  a 
period  of  fourteen  years  is  too  great  for  a  claim 
of  this  kind.   It  might  have  some  force,  some 
considerable  weight,  if  parties  had  died,  and  if 
there  were  difficulty  in  proving  what  had  then 
taken  place.    But,  except  the  father,  I  do  not 
think  we  have  missed  any  material  witness  on 
the  present  occa.sion,  and  such  evidence  as  the 
father  could  liave  given  has  been  amply  supplied 
by  Mr.  William  Bennett,  who  saw  him  frequently, 
and  had  heard  his  explanataons  and  intentions  as 
regards  the  settlement,  and  also  as  re^rds  the 
will.   Bnt  there  is  this  to  be  borne  in  mind  :  the 
rectification  which  is  now  asked  was  of  no 
practical  value  until  it  was  reasonably  ascertained 
that  there  would  be  no  children  of  the  marriage, 
and  that  therefore  a  power  of  (^^^^^ff^ 
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became  conTenient  and  necessary — in  other  words, 
until  Mtb.  Tncker  could  reasonably  conclude  that, 
if  she  made  a  will,  whether  in  &TDnr  of  her 
hnsband  or  a  atranger,  that  will  wonld  have 
practical  operation  on  the  fnnds .  comprised  in 
the  other  or  after-acquired  property.  I  think, 
therefore,  that  this  part  of  tae  settlement  most 
be  rectified  by  introducing  language  equivalent 
to  that  which  is  found  in  the  settlement  as 
ngards  the  lOOOZ. ;  that  is,  by  giving  her  a  power 
of  appointment  bv  will  in  the  event  of  her  dying 
in  the  lifetime  of  her  husband,  and  faring  her  an 
absolute  property  in  the  event  of  her  surviving 
him.  Now,  tnere  is  one  farther  qnestion  to  be 
dealt  with,  and  I  wish  to  deal  with  it  with  special 
reference  to  the  fact  that  the  case  is  an  honest 
one  from  beginning  to  end.  I  thizik  that  mistakes 
have  been  made,  and  I  have  pointed  out  where  I 
think  the  mistakes  were  made.  But  the  mis- 
takes were  lumest  mistakes.  I  am  satisfied  that 
everyone  desired  and  intended  to  act  honestly  as 
T^ards  the  others.  I  do  not  think  that  anyone 
is  to  blame  except  for  an  excess  of  kindness- 
kind  intention  not  pursued  with  practical  con- 
venience ;  and  therefore  I  am  very  unwilling  that 
any  party  should  suffer  in  the  matter  of  costs, 
tar  Uie  mistakes  which  have  occarred  in  conse- 
quence of  this  liti^tion.  I  do  not  see  why  I 
have  not  jurisdiction  to  deal  with  the  funds  in 
settlement  in  this  action,  and  I  shall  order  that 
all  the  costs  as  between  solicitor  and  client  ^all 
be  paid  out  of  the  trust  fund  comprised  in  the 
provision  for  the  settlement  the  other  and 
^ter-acquired  property. 

Solicitors  for  the  plaintiff,  BoUon  and  Mote. 

Solicitors  for  the  defendaiits,  BoUon,  Ri^ibw*, 
SutJe,  and  Co. 


QUEEN'S  BENCH  DIVISION. 
Tueaday,  Dec.  7, 1886. 

(Before  Huddlistov  B.,  Mjlkistt  and  Gbaktbam, 

JJ.) 

GUEVCH    D.     DoOLET  ;     BaUNDEBS,  HaWKSFOKD, 

Bennstt,  and  Co.,  Claimants,  (a) 

Practice  —  Interpleader — Appeal^from  auminary 
decision  of  master — Costs  of  stakeholder  deducted 
from  fund  in  dispute — Order  LIV.,  rr.  12  anil  21 
—Order  LVIL,  rr.  8  and  11. 

Upon  the  true  construction  of  Order  LIV.,  rr. 
12  and  21,  and  Order  LVII.,  rr.  8  and  11,  an 
appeal  lies  f  rom  a  summary  decision  of  a  master 
tn  an  interpleader  proceeding  to  a  judge  at 
chambers. 

A  stakeholder  interpleading,  who  acts  with  good 
faith,  is  entitled,  although  not  a  defendant  in 
an  action,  to  deduct  from  tJie  fund  in  dieptUe  the 
costs  occasioned  by  the  interpleader  proceedings. 

This  was  an  appeal,  referred  by  Pollock,  B.  to  the 
Divisional  Conrt,  from  a  decision  of  a  master 
refusing  to  allow  a  stakeholder  who  had  inter- 
pleaded to  deduct  her  costs  in  the  interpleader 
proceedings  from  the  amount  in  dispute. 

Mrs.  Clench,  the  person  seeking  relief  by  way 
of  interpleader,  was  the  tenant  of  a  house  be- 
longing to  the  claimant  Doole^.  On  22nd  Oct. 
1885  she  was  served  by  the  claimants,  Sanndm, 
Hawksford,  Bennett,  and  Co.  with  a  notice  to  pay 

(a)  Beportod  bv  JOBKFU  Sunn,  Emi.,  Barrialer-M-tAir, 


all  rent  then  due  or  that  Hfaould  become  due  from 
her  in  respect  thereof  to  them  as  mortgagees. 
In  Aug.  1886  Dooley  distrained  for  401.  9a.  ^ 
the  sum  then  due  from  Mrs.  Clench  in  respect  <tf 
the  premises,  after  makinff  all  the  dedactuKU  to 
which  she  was  entitled.  Mrs.  Clench  theres^nn 
took  out  an  interpleader  summons  calling  upon 
Dooley  and  the  mortg^ees  to  appear  ana  state 
their  claims.  On  the  hearing  of  the  summons 
the  master  ordered  by  consent  that  the  money 
should  be  paid  to  the  mortgagees,  but  refused  to 
allow  Mrs.  Clench  her  costs,  on  the  ground  that 
there  was  no  authority  for  such  an  order,  and  that 
it  was  contrary  to  the  practice  of  the  court.  iVom 
this  order  Urs.  Clenca  appealed,  and,  the  matter 
being  referred  bv  Pollock,  B.  to  the  court,  this 
was  the  appeal  wnich  now  came  on  for  hearing. 

Bomeiy  for  the  api^ioBiit. 

Oye,  for  the  claimants,  olt]'eeted  that,  under 
Order  LVU.,  rr.  8  and  11  (o),  there  was  no  apfieal 
trcm  the  tnder  of  the  master,  no  leave  havinj^ 
been  given. 

Sonsey.— "Under  Order  LIV.,  r.  21  (6),  there 
is  in  every  case  an  appeal  from  a  master 
to  a  jud^e,  and  it  u  submitted  that  there  is 
nothing  in  Order  LVU..  rr.  8  or  11,  to  limit 
the  right  there  given.  lu  Bryant  t.  Seadinff 
(48  L.  T.  Rep.  N.  |S.  300  ;  27  Q.  B.  Div.  128)  the 
Master  of  the  Bolls  (Lord  Esher)  expressed  a  clear 
opinion  that  there  is  an  appeal  from  a  master  to  » 
judge  at  chambers  in  interpleader  proceedings. 
He  there  says :  *'  The  point  which  seemed  to  d© 
raised  was  whether  there  was  an  appeal  from  the 
master  to  the  judge  at  chambers.  This  depends 
on  the  interpretation  of  two  rules,  rules  8  and  11 
of  Order  LVIL,  and  two  rules,  12  and  21  of 
Order  LIT.  Order  LVII.,  r.  8,  is  this:  "TbB 
conrt  or  a  ja^ge  may  with  the  consent  <d  both 
claimants,  or  at  the  request  of  ai^  claimant,  ii^ 
having  r^ard  to  the  value  of  the  subject-matter 
in  ^pnte,  it  seems  desirable  to  do  so,  dispose  of 
the  merits  of  their  claims,  and  decide  the  same  in 
a  snmmaiT  manner  and  on  such  terms  lu  may  be 
jaet;'  and  rule  11  of  the  same  order  declares 
when  such  a  decision  is  to  be  final.  Now,  it  is 
argued  that,  inasmuch  as  by  Order  LIV.,  r- 12» 
the  master  has  Lhe  authority  and  jarisdiction  of  a 
judge  at  chambers,  interpleader  not  being  one  of 
the  matters  excepted  in  the  rule,  his  decision,  like 
that  of  the  court  or  a  judge,  is  not  open  to  appeaL 

(a)  Order  LVII.,  rr.  8  and  11,  are  u  foUowa  t—B.  The 
eoart  or  a  judge  nMy,  with  the  consent  of  both  olaimsnti, 
or  on  tha  reqaest  of  any  olsimant,  if,  haTiog  regard  to 
the  value  of  the  sobjtiot-matter  in  dispute,  it  seams 
desirable  so  to  do,  diBpoee  of  the  merits  of  their  olaims, 
and  decide  the  same  in  a  summary  manner  and  on  sooh 
terms  as  may  bA  jost.  11.  Except  where  otherwise 
prorided  by  statute,  the  jndfrsient  in  any  aotion  or  oe 
any  issue  ordered  to  be  tried  or  stated  in  an  inter- 
pleader  proceeding,  and  the  decision  of  the  oourt  or  a 
indfTO  in  a  summary  way  under  role  8  of  this  order,  shall 
oe  final  and  conclusive  against  the  claimants,  and  all 
persons  claiming  under  them ,  unless  by  special  leave  of 
the  oourt  or  the  judge,  as  the  oase  may  be,  or  of  the 
Court  of  Appeal. 

{b)  Order  LIV.,  r.  21,  is  &«  follows 31.  Any  pstam 
affected  by  any  order  or  a  dectsion  of  a  mastw  m^ 
appeal  therefrom  to  a  judge  at  chambers.  Such  appeu 
shaU  be  by  way  of  indorsement  on  the  sammons  by  the 
master  at  the  request;  of  any  party,  or  by  notice  in 
writing  to  attend  before  the  judge  without  a  fresh 
Bommons,  within  four  days  after  the  de4»sion  ooin^ 
plained  of,  or  such  fortiicr  time  as  may  be  allowed  by 
a  judge  or  master.  ^  . 
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I  think  that  this  argument  may  well  be  cnnteeted 
on  the  ground  that  the  order  which  deals  with 
the  decision  of  a  court  or  judge  and  makes  that 
decision  final  and  conclusive,  does  not  apply  to 
the  decision  of  a  master.  Order  LIV.,  r.  12, 
giTca  the  ma.ster  the  authority  and  jurisdiction  of 
i  judge  in  such  case,  but  that  does  not  make 
Ilia  decision  that  of  a  court  or  a  judge;  while 
role  21  of  the  samn  order  is  explicit,  that  any 
penon  affected  by  anv  order  or  decision  of  a 
narter  may  appeal  tWefrom  to  a  judge  at 
dambera.  Kow,  when  we  examine  into  the 
nutter  we  see  that  Order  LPT.,  r.  12,  is  nearly  a 
reproduction  of  the  rules  made  under  the  Judges* 
Chambav  (Despatch  of  Business)  Act  1867  (30 
A  31  Viet.  c.  m).  That  Act  has  been  repealed 
lod  its  place  taken  by  Order  LIV.,  and  rule  21  of 
that  order  is  the  same  in  effect  as  sect.  4  of  the  Act, 
and  the  distinction  between  the  orders  of  a  court 
or  a  jndge  and  those  of  a  maater  is  preBerred. 
In  FoMtef  T.  Edwardt  (48  L.  J.  767,  Q.  B.)  it  was 
decided  that  sect.  49  of  the  Judicature  Act  1873, 
which  deals  with  appeals  ^ntinst  orders  made  iu 
certain  cases  by  the  Hi^fa  Conrt  of  Justice  or  any 
judge  thereof,  did  not  mclude  orders  made  by  a 
dismct  r^sferar  or  master.  It  is  not,  as  it 
aeeras  to  me,  open  to  me  to  give  a  judgment 
on  this  point,  because  of  the  conclusion  i  hare 
arrired  at  on  the  other  point ;  but  I  think  it  will 
leqnire  consideration  whether  the  anniment,  as  I 
hare  stated  it,  does  not  show  that  there  was  an 
npeal  from  the  master's  decision  to  the  jndge  at 
aunbers."  The  Court  of  Appeal  were  in  that 
cne  precluded  from  entertaining  the  appeal  fmm 
the  Divisional  Court  by  the  decision  m  Water' 
W  V.  GilbeH  (52  L.  T.  Rep.  N.  8.  784;  15  Q.  B. 
Dir.  569) ;  but  the  argument  of  the  Master  of  the 
Boils  is  coDcInsive  that  there  is  an  appeal  from 
the  master  to  the  jndge.  On  the  merits  the  cases 
of  Cofter  V.  The  Bank  of  Enqland  (2  Dowl.  728); 
Bwnsr  V.  Mcintosh  (2  Dowl.  730) ;  Parker  v.  Linnet 
(2  DowL  562) ;  Serle  v.  Mattkewe  (Bittleston  Cham. 

113);  Beading  t.  The  School  Board  for 
limdon  (16  Q.  B.  Dir.  686).  show  that  the  applicant 
is  aititied  to  deduct  her  costs  from  the  amount 
pud  to  the  claimants  by  consent.  Those  cases 
are  direct  aathorities  that  it  has  always  been  the 
piBctice  to  allow  a  stakeholder  to  deduct  the 
costs ;  the  only  distinction  between  them  and  the 
present  case  being,  that  in  those  coses  actions  had 
been  brought,  whereas  here  a  distress  had  been 
pat  in.  The  principle  is  the  same  whether  an 
a3tion  has  been  bronght  or  not.  Before  the 
Judicature  Act  a  stakeholder  could  not  obtain 
relief  by  way  of  interpleader  until  an  action  had 
been  bronght.  In  Reading  v.  The  School  Board 
for  London  (uhi  <up.)  the  interpleader  was  not  in 
the  action,  but  under  sect.  25  of  the  Judicature 
Act  1873,  and  it  was  there  held  that  the  party 
interpleading  was  entitled  to  deduct  the  costs 
from  the  fund  in  dispute.  Apart  from  these 
aathorities  the  court  Ibas  power  to  make  tlus 
Older  under  Order  LVIT.,  r.  15. 

(rge. — On  the  tree  construction  of  the  rules 
and  on  the  cases  thwe  is  nn  appeal  from  the 
master  to  the  judge  in  interpleader  proceedings 
vithout  leave.  '  The  opinion  expressed  by  the 
Halter  of  the  Bolls  in  Bryant  t.  Beading  {ubi 
tep.)  was  a  mere  oHier  dictum,  not  being  neces- 
saxy  to  the  decision  in  that  case,  and  is  con- 
sequeutly  of  no  authority ;  whereas  the  decision  of 
the  Divisional  Court  therein  to  the  effect  th^t 


no  appeal  lies  is  an  authority  binding  upon  this 
court.  Weeterman  v.  Bees  (W.  N.  18S3,  p.  228)  is 
also  an  authority  in  favour  of  the  claimants. 
There,  on  a  sheriff's  interpleader,  summons,  the 
master  made  an  order  barring  the  claimant.  It 
appeared  that  the  claimant,  who  claimed  under  a 
bill  of  sale,  had  asked  the  master  for  an  issue,  and 
that  the  execution  creditor,  on  the  other  hand, 
had  requested  him  to  decide  the  matter  sum- 
marily. The  master  dealt  with  the  matter 
sammarily,  and  barred  the  claimant.  The 
claimant  appealed,  on  the  gronnd  that  the 
execution  creditor  alone  asked  the  master  to 
dispose  of  the  matter,  but  Field,  J.  held  that,  the 
master  having  dealt  with  the  matter  summarily, 
the  case  came  within  Order  LVII.,  r.  11,  and 
there  was  no  appeal  to  the  judge.  Secondly,  if 
an  appeal  lies,  the  decision  of  the  master  was 
right.  In  all  the  cases  cited,  except  Beadijig  v. 
The  School  Board  for  London,  the  application  was 
made  in  an  action,  and  they  are  therefore  not. in 
point  here,  while  in  Beading  t.  The  School  Board 
for  London  the  application'  was  by  a  separate 
proceeding  under  sect.  25,  sub-sect.  6  of  the 
Judicature  Act  1873,  and  that  case  also  is  there* 
fore  irrelevant. 

Bonsey  waa  not  called  npon  to  reply. 

HcDDLBSTOK,  B. — have  no  donjbt  as  to  what  our 
decision  ought  to  be  in  this  case.  The  first 
objection  put  forward  by  the  cUimants  is,  that 
no  appeal  lies  from  the  master  to  the  judge. 
This  question  depends  upon  the  construction  of 
the  8th  and  llth  rules  of  Order  LVII.  and  the 
12th  and  21st  rules  of  Order  LIV.  The  8th  rule 
of  Order  LVII.  gives  power  to  a  court  or  judge, 
with  the  consent  of  both  claimants,  to  dispose  of 
the  merits  of  their  claims  summarily,  and  the 
llth  rule  of  the  same  order  makes  the  decision  of 
a  court  or  a  judge  under  the  8th  rule  final  and 
conclusive.  If,  then,  this  is  a  decision  of  a 
court  or  a  judge'  under  the  8th  rule,  it  is  clearly 
finiU.^  We  must,  therefore,  see  whether  it  is  a 
decisicm  of  a  court  or  a  jndge.  The  12th  rule  of 
Order  XiIV.  provides  that  in  the  Qtieen's  Bendi 
Division  a  master  may  transact  all  such  business 
and  exercise  all  such  authority  and  jurisdiction 
as  may  be  transacted  or  exercised  by  a  judge  at 
chambers,  with  certain  exceptions,  which  do  not 
include  interpleader;  but  the  21st  rule  is  very 
explicit,  that  any  person  affected  by  any  order  or 
decision  of  a  master  may  appeal  therefrom  to  a 
judge  at  chambers.  In  my  opiaion  the  conjoint 
effect  of  these  rules  is  to  allow  in  a  case  such  as 
this  an  appeal  from  a  master  to  a  judge  at 
chambers.  In  this  opinion  I  am  confirmed  by  tho 
opinions  of  tho  three  judtes  who  decided  the  case 
of  Bryant  v.  Beading  {ubi  suji.)  in  the  Court  of 
Appeal,  notwithstanding  that  it  is  said  that  their 
observations  on  the  point  are  merely  obiter  dicta, 
and  of  no  authority.  In  that  case  the  Kaster  of 
the  Bolls  said :  "  I  think  this  argnment  may  well 
be  contested  on  the  ^und  that  the  order,  which 
deals  with  the  decision  of  a  conrt  or  jndge  and 
makos  that  decision  final  andconclnsive,  does  not 
apply  to  the  decision  of  a  master and  in  a  later 
part  of  his  judgment :  "  I  think  it  will  require  con- 
sideration whether  the  argument,  as  I  have  stated 
it,  does  not  show  that  there  was  an  appeal  from 
the  master's  decision  to  the  judge  at  chambers." 
His  language,  in  fact,  means  that  he  could  not 
decide  uie  point  in  that  case,  but /that  he  waa 
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quite  clear  upon  it.  Lindley,  L.J.  guards  him- 
self in  the  same  way,  sapng :  "  As  tn  the  other 
point  raised,  I  must  say,  though  not  hy  viaj  of  a 
decision  on  the  matter,  that  I  think,  on  the  true 
construction  of  the  rules,  the  decision  of  the 
master  was  not  a  decision  of  a  court  or  judge,  so 
as  to  preclude  an  appeal  to  a  jud^  at  chamberB." 
Lopes,  L.J.  goes  even  farther :  ''In  mj  opinion," 
he  says,  "  this  is  not  affected  by^  an  order  dealing 
with  the  decision  of  »  conrt  or  judge,  which  does 
not  in  any  way  refer  to  a  master.  It,  therefore, 
the  point  were  open  to  decision,  I  should  say 
that,  taking  the  mles  and  orders  together,  the 
ar^ment  could  not  be  resisted  that  there  was  in 
this  case  an  appeal  from  the  master  to  a  jndge  at 
chambers."  After  those  expressions  of  opinion, 
with  every  word  of  which  I  agree,  I  have  no 
doubt  that  there  is  in  this  case  an  appeal  from 
the  decision  of  ihe  master.  That  being  so,  what 
is  the  decision  appealed  from  ?  On  the  hearing 
of  an  interpleader  summons  a  master  was  asked 
to  allow  the  costs  of  the  party  interpleading  to 
bo  deducted  from  the  aam  in  dispute.  The 
nuuiter  said  that  there  wan  no  authority  for  such 
an  order,  and  refused  to  make  what  he  considered 
would  be  a  new  practice.  But  Hr.  Bonsey  has 
shown  us  that  a  stakeholder  interpleading, 
who  acts  with  good  faith,  is  entitled  to  costs 
out  of  the  fund  in  dispute.  The  case  of  Cotter  v. 
Tlie  Bank  of  England  (uH  sup.)  and  the  other 
cases  cited  by  the  learned  counsel  show  that  this 
has  been  the  practice  for  a  very  considerable  time, 
and  Serte  v.  Matthews  {ubi  siip.)  and  Reading  v. 
Tlte  School  Board/or  London  (itfti  snp.)  are  strong 
authorities  that  that  practice  has  never  been 
altered.  The  only  question  is  whether,  under  the 
circumstances,  Mrs.  Clench  is  entitled  to  her 
costs.  Mrs.  Clench  was  tenant  to  the  claimant 
Dooley,  and  in  September  1885  a  quarter's  rent 
became  due  from  her.  On  Oct.  22  she  had 
not  paid  it,  and  received  a  notice  from  the 
mortgagees  not  to  pay  it  to  Dool^.  "So  settle- 
ment was  arrived  at,  and  in  Aug.  1886,  DooIot 
having  put  in  a  distress  for  the  rent,  she  took 
out  an  interpleader  summons,  and  on  the  hearing 
of  it  applied  for  her  costs.  The  master  thought 
that  there  was  no  authority  to  support  that 
appliofltion,  but  Mr.  Bonsey  has  shown  ns  that 
there  is  ample  authority.  I  think  it  is  clear 
that  Mrs.  Clench,  havine  acted  in  a  perfectly 
bond  fide  manner,  is  entitled  to  have  the  amount 
of  her  costs  retorned  to  her  by  the  mortgagees. 
They  are  only  entitled  to  what  was  due  from  her 
to  the  landlord,  less  the  costs  to  which  she  has 
been  put  by  his  conduct.  The  appeal  must  be 
allowed,  with  costs. 

Makisiy,  J. — I  am  of  the  same  opinion.  The 
costs  of  the  party  interpleading  must  be  taxed 
and  paid  by  tne  mortgagees,  and  I  am  surprised 
that  any  question  should  have  been  raised  as  to 
the  power  of  the  court  to  make  this  order.  The 
inteipleader  rules  as  tili^  stand  at  present  are 
hudly  workable,  uid  I  am  glad  to  think  that 
tlwy  are  abont  to  be  considered  with  a  view  to 
amendment. 

Gruithak,  J. — am  of  the  same  opinion. 

Aj^peaX  allowed. 

Solicitors  for  the  plaintiff,  A.  G.  Ditton. 

Solinitors  for  the  claimants,  Saumlers,  Havjis- 
ford,  Bennett  and  Co. 
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Monday,  Nov.  29, 1886. 
(Before  HuDDUSTOs,  B.  and  Haxistt,  J.) 

CoLLEDfiE  V.  FlEZ.  (a) 
Practice — Libel — Separate  actiona  by  same  plaintiff 
against  several  defendants  for  ptihlicaiion  of  me 
tame  libel  —  Consolidation  of  adion*  —  Order 
XLIX.,  r.  8,  B.  S.  G.  im—Stay  of  att  (ke 
actions  but  one,  pending  the  trial  of  one  as  a  teat 
action — Defendants  in  t?ie  other  aatume  to  be 
bound  by  the  verdict  in  the  test  action. 

The  plaintiff  having  brought  an  action  againaf 
the  defendfint  Bike,  a  newspaper  proprietor 
and  publisher,  for  pitblishing  a  libel  in  Am 
newspaper,  and  having  also  ai  the  same  time 
brought  a  separate  action  against  eaxh  of  nxteen 
other  different  defendants  for  publishing  the  same 
libel  in  their  several  newspapers,  PoUock,  B.  at 
chambers  ref  used  an  ap^uxUion  on  the  pari  of 
all  tlie  seventeen  several  defendants  for  an  order 
thai  all  furtlter  proceedings  might  be  stayed  in  all 
the  said  actiom  except  the  abmse-iwentioned  at^ion 
(/  Colledge  v.  Pike  until  the  verdict  lAonU  be 
given  in  eueh  last-mentioned  actum ;  ihe  eaid 
eeceral  defendants  undertaking  to  be  bound  and 
concluded  by  the  verdid  in  the  eaid  test  action, 
provided  such  verdict  sAouId  be  to  the  eaiufaeHon 
of  the  judge  whomighi  try  the  sam^.  Thereupon 
the  said  defendants  appealed  from  that  decision 
of  the  learned  judge  to  the  Queen's  Bench  IHvieion 
on  a  motion  that,  noiivitJiatandiTtg  stieh  deeieion, 
an  order  might  be  made  in  the  terms  of  the  above 
application ;  or,  in  the  alternative,  that  all  the 
said  actions  might  be  eonsolidcUed  ;  or  such  order 
be  made  in  ihe  premises  as  to  ihe  eouH  should 
seem  just ;  and  on  the  hearing  of  that  Tnotion, 

The  Court  (Euddleston,  B.  and  Manisty,  J.)  (1) 
refused  to  maJce  an  order  to  consolidate  the  said 
actions  on  the  groujid  that,  although  the  libel  was 
the  same  in  each  ease,  yet  the  several  publico^ 
Hone  and  tJie  circumstanees  aiiending  tkem  betng 
different,  the  causes  of  adion  in  As  several  eatee 
were  different ;  but  (2)  they  made  an  order  iked 
all  further  proceedings  in  (he  eaid  adione, 
save  one  to  be  seleded  hy  the  plaint^,  be  stayed 
pending  the  trial  of  such  selected  action,  the 
defendant  therein  to  have  seven  days  time  to 
deliver  his  defence  after  notice  to  h\m  of  such 
selected  adion  ;  and  further  that,  if  ihe  plaint^ 
be  dissatisfied  with  the  verdid  obtained  on  fM 
trial  of  such  adion,  he  shoitld  be  at  libedy  to 
select  one  other  action  for  trial,  the  drfenaani 
therein  having  like  time  after  notice  to  deliver  hie 
defence;  and  further,  the  defendants  by  their 
counsel  undertaking  to  be  hound  by  the  verdid  in 
ihe  said  selected  first  and  second  adions,  that  the 
plaintiff  beat  lOieiiu  to  sign  judgment  against  ihe 
d^endants  in  aXL  ute  remaining  adions  for  the 
maasimttm  amount  of  damages  found  by  the 
jury. 

The  plaintiff  brought  the  present  action  against 
the  defendant  for  the  pnibucation  of  a  libel,  and 
he  also  at  the  same  time  brought  a  separate 
action  against  each  of  sixtnra.  other  defaidants 
for  publishing  the  same  libel,  and  this  was  a 
motion  on  behalf  of  idl  the  said  defendants,  on 
appeal  from  a  iudge'Ei  order  at  chambers  confirm- 
ing: the  refusal  of  a  master  to  stay  the  proceed- 
ings in  sixteen  of  the  said  actions  until  one  of 
them  had  been  first  tried,  and  also  in  the  altema- 

(a)  Beportad  bj  HIKRT  LUOH,  bq«  BsmUSSt  si  iMW. 

Digitized  by  V^OOglC 


Colledge  v.  Pike. 


US7.] 


THE  IiAW  TIMES. 


[Vol.  LTI.,  N.  8.-125 


<IB.  Dir.] 


tire  for  an  order  to  consolidate  all  tbe  actions 
under  Order  XLIX.,  r.  8,  of  the  Bules  of  1883. 

On  the  27th  Oct.  1883  a  Central  News  telegram 
containing  the  libel  complained  of  was  published 
in  nnraerons  London  and  provincial  papers,  and 
the  plaintiff  bad,  previojsly  to  bringing  tne  seven- 
teen  actums  above  mentioned,  brought  an  action 
agauist  the  Qlobe  newspaper;  another  action, 
indn^Qg  therein  an  defendants  the  proprietors 
of  fifteen  other  newspapers  and  also  the  Central 
Kews  Association;  and  a  third  action  against 
another  newspaper ;  all  such  three  actions  oeing 
in  respect  of  the  publication  of  the  said  libel. 
At  the  trial  of  the  second  of  these  actions 
it  was  objected  b^  the  jndge  that  the  plaintiff 
had  improperly  joined  too  many  defendsints 
in  one  action,  when  the  claim  against  each 
of  them  was  different ;  but,  as  the  several 
defendants  themselves  did  not  object,  the  court 
permitted  the  trial  to  proceed.  All  the  defen- 
duits  pleaded  ajustification  and  the  three  actions 
were  tried.  The  pleas  of  joatification  however 
failed,  and  the  plftintifC  recovered  lOOOZ.  dam^es 
against  the  Globe  newspaper  in  the  first  action, 
15001.  (being  lOOL  in  each  case)  against  the  fifteen 
newspHter  proprietors,  and  50OZ.  against  the 
CentTal  Association,  the  defendants  in  the 

■eoond  action,  and  1001.  uainst  the  defendant  in 
the  tidrd  action,  so  that  the  plaintiff  has  already 
recovered  damages  to  the  amount  of  31001.,  in 
respect  of  the  said  libel,  for  the  publication  of 
which  he  is  now  suing  the  defendant  Pike  and 
the  sixteen  other  defendtuitB  in  the  several  actions 
above  mentioned. 

On  the  loth  Nov.  last  (1886)  an  application,  on 
the  part  of  the  defendant  Pike  and  the  sixteen 
other  defendants  in  each  of  the  said  several 
other  actions  now  pending,  was  made  to  the  Hem. 
Master  Butler  in  chambm  (1)  that  all  further 
proceedings  mi^t  be  stayed  in  all  the  sud 
aotions  except  tibe  first—viz.,  CdUdge  v.  Pike — 
im^  tiie  verdict  shonld  be  ^ven  in  such  last- 
mentioned  action,  the  said  several  defendants 
undertaking  to  be  bound  and  concluded  by  the 
verdict  in  the  said  test  action,  provided  such 
VOTdict  should  be  to  the  satisfaction  of  the  judge 
who  might  try  the  same ;  and  (2)  that  the  costs 
fli  this  ^)][)Ucatioa  might  be  costs  in  the  said  test 
aoticai. 

The  master  refused  to  make  any  order,  and  the 
defendants  appealed  from  his  refusal  to  Pollock, 
B.  at  chambers,  who  confirmed  tbe  master's 
refusal,  on  the  ground  that,  although  the  libel 
was  tbe  same  in  each  case,  the  canses  of  action 
were  different,  the  said  publications  being  dif- 
ferent. Thereupon  the  defendants  appealed  from 
the  decision  of  Pollock,  B.  to  the  Queen's  Bench 
DlTision,  end  gave  notice  of  a  motion  that, 
notmUistanding  such  decision,  an  order  might 
be  made  in  the  terms  of  the  application  above 
mentioned,  or,  in  the  alternative,  that  all  the  said 
actions  be  consolidated,  or  that  such  order  be 
made  in  tbe  premises  as  to  the  coart  should  seem 
jost,"  and  that  motion  now  came  on  for  hearing, 
when 

Crump,  Q.C.  (with  him  was  O.  0.  GreenvfooS) 
tor  the  defendants,  in  support  of  their  motion. — 
"Die  plaintiff  has  already,  in  previous  actions, 
recovered  damages  amonnting  in  the  aggregate 
to  SlOCtt.  in  respect  of  the  same  libel,  surely  an 
ample  compensation  and  a  sufficient  vindication 
of  bis  character ;  yet  he  now  proposes  to  bring 
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seventeen  farther  actions  against  seventeen  other 
newspaper  proprietors  for  publication  of  the  same 
libel.  [HuDDLESTOir,  B. — If  a  libel  be  published 
of  a  person  in  all  the  neirapapers  in  England  he 
would  have  a  l^el  right  ox  action  against  every 
one  of  them.]  That  is  so,  no  doubt ;  but  such  a 
number  of  actions  conld  and  shonld  be  consoli- 
dated, and  the  plaintiff  might  sue  all  the 
defendants  in  one  action.  [Mutistt,  J.  —  I 
entirely  dissent  from  that  proposition.]  It  is> 
submitted,  with  deference,  that  any  number 
of  defendants  may  be  joined  under  Order 
XLIX.,  r.  8,  of  the  Supreme  Court  Bules  of 
1883,  which  says,  "  Canses  or  motions  pending  in 
the  Queen's  Bench  Division  may  be  consolidatod 
by  order  of  the  court  or  a  jndge  in  the  manner  in 
use  before  the  commencement  of  the  principal 
Act  in  the  Superior  Courts  of  law."  [Manistt,  3. 
— When  the  cause  of  action  is  the  same,  but  here 
the  causes  of  action  are  different.]  With  sub- 
mission, they  are  tbe  same,  tbe  libel  being  one- 
and  the  same  only.  [HuDDLEsioir,  B.— But  the 
publication  and  the  ciroomstances  attending  it 
are  different  in  each  ease.  One  paper  may  have 
iniiisted  on  the  truth  of  the  libel,  and  made 
injurious  comments  upon  the  plaintiff ;  another 
may  have  simply  published  the  libel  without 
remark ;  another  may  hare  inserted  an  apology  i 
whilst  another  may  have  refused  to  apologue. 
Again,  one  paper  may  have  a  very  large  and  wide 
circulation,  and  another  a  very  limited  one,  and 
so  on,  each  case  being  different  from  tbe  others. 
He  cannot  see  them  all  collectively,  so  must  sue 
them  individually.]  No  doubt  several  actions 
may  be  brought ;  but,  having  vindicated  his 
character  and  oeen  fully  compensated,  he  would 
seem,  by  his  present  proceedmgs,  to  be  unjusti- 
fiably using  the  weapon  the  law  nas  placed  m  his 
hands.  [Hvdduston,  B. — ^We  are  not  going  to 
consolidate  Ihese  actimis.]  Then  the  dexendanta 
ask,  alternatively,  for  a  stay  of  procewlin^  in  all 
tbe  actions  but  one,  while  a  test  action  is  being 
tried.  Let  the  plaintiff  select  one,  or,  if  he  pleases, 
two,  of  the  most  aggravated  cases  of  the  whole 
number,  and  let  one  of  them  be  tried  first,  and  i£ 
the  plaintiff  is  satisfied  with  the  result  of  that 
action,  the  defendants  in  all  tbe  other  actions 
will  consent  to  be  bound  b^  the  verdict,  and  to 
let  judgment  be  entered  agamst  each  of  them  for 
tbe  same  amount  of  damages  as  the  jurv  shall 
find  in  that  test  action ;  and  if  the  plaintiff  is  not 
satisfied  with  that  first  trial,  let  him  proceed  to 
try  the  second  action,  the  defendants  agreeing  to 
be  bound  by  the  verdict  and  judgment  in  either 
of  the  two  actions,  as  the  pliuntiff  may  desire.  By 
adopting  that  course  the  pluntiff  could  not  be 
prejaditSed,  but  the  reverse^  whilst  the  several 
defendants  would  be  relieved  from  the  harden  of 
enormous  costs  involved  the  trial  of  seventeen 
separate  actions,  in  which  every  item  of  expense 
would  be  multiplied  by  seventeen  at  the  least, 
and  in  some  instances  by  double  or  treble  that 
figure — a  ruinous  waste  of  money  of  no  ben^t 
to  the  plaintiff,  and  a  monstrous  oppression  upon 
the  defendants. 

S^kes,  for  the  plaintiff,  contra,  opposed  the 
motion. — In  the  first  place,  the  proposfil  now  made 
was  quite  new  to  the  plaintiff,  it  not  having  been 
made  before.  lOreenvtood,  contra. — ^The  offer  was 
made  before  Pollock,  B.  at  chambers.]  It  was. 
certainly  not  so  understood  by  the  plaintiff  at  the 
time.  |;Hui>i»LESTON,  B.— Probably  it  was  not  so 
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dkoBxty  waA  AAxibAj  pafc  and  ezplaiaed  before 
^iO  leerned  jndge  ae  it  has  been  here  to-daj. 
The  ppopositaon  mode  bj  Mr.  Grrnnp  is  sorely  a 
nasoBflSsle  ftoR.'}  The  phintiff  "wiU  be  pre^ndioed. 
by  I2>at  -ooieae.  "inwin  wonld  be  great  difficulfr^ 
in  selecting  ooe  Gr  fcwe  oaceo  ae  test  cases,  and  it 
IB  vabimtted  that  there  is  ws  preoedent  for  taking 
waob.  a  oonzve.  THiTDDUBSTOir.  B. — ^Then  the  oomi 
viB  make  <me.J  I  would  aak  Hie  court  not  to 
make  a  new  }am  and  a  new  rale.  [Makistt,  3. — 
It  is  not  a  xew  role.  Taike  the  old  eystein  «( 
issning  Inrenty  <or  thirty  writs  against  under- 
writers.] Ib  those  -caseB  it  was  a  qsestion  of 
tiaboBty.  There  is  no  case  in  the  books  in  whu^ 
on  a  quefrtaoB  df  damagas  only,  as  here,  one  action 
has  men  ordarod  to  be  tried  as  a  test  action,  and 
the  othea^aetaons  ntacyed.  [Maxistt,  J. — This  is 
tte  first  time  that  sixteen  defendants  in  as  nany 
BO^rate  actions  iacvc  agreed  to  iny  the  maxim>am 
amount  of  damues  the  plaiscuf  may  recover  in 
l2tB  worst  case.  iBnxDiXBiair,  B. — We  are  aaudoms 
'tBWOivetotltwiihsBtiS  the  moiA  ample  oompen- 
ssdusi  mthoKt  »ii*B»wjfiT>g  Ic^al  injm^  aitd  dtsb^en 
vjKm  tlwdetotdaEtts.and.'imether  it  has  been  Hno 
pnustioe  or  mot,  I  am  prepared  to  make  a  preob- 
denU  neDessaiy,  in  eooo  a  oaseO  ^  seAeot  the 
most  nggrcnted  -ease  is«itnmefy  difficnlt.  There 
are  fonr  casea,  all  -of  them  more  aggravated  than 
tihe  vest,  and  eac&  In  different  ways.  [IIuiistt,  J. 
—We  grre  yon  flte  option  of  two  oat  of  the  four.] 
It  pQts  ooirasd  in  a  position  he  was  nerer  placed 
in  before  in  t^se  oonrts  to  cali  on  hnn  to  make 
the  selection,  nor  was  any  plaintiff  -ever  before  in 
sndi  a  pomtton.  &e  has  an  ondonbted  right  of 
action,  and  a  very  serioos  dazn  for  damages 
agaiixist  all  the  demutants. 

Htowlestok,  B. — The  circmnstanoes  of  this  flase 
are  ^ecnliar.  l^e  plaxzrtiiff  oomplaans  of  what  he 
CDDBidm  to  be  a  very  serioos  Ifbel,  paUisfied 
ocmoermng  lam  byihe  serersl  defendants  in  their 
respective  nmrepapers;  and  tAiat  it  u  serions  I 
presmne,  becanse  hi  has  already  reoorered  a 
Tcrdict  of  lOOOL  against  one  newspaper,  the 
GSo^,  another  vermct  for  5091.  a^nst  the 
Omtnil  News  Associataon,  and  lOOZ.  in  each  of 
nxteen  other  actions  B^ainst  risteen  other  news- 
papers, for  the  publication  of  the  self-samR  libel. 
He  has,  -diCTefore,  already  recovered  3100Z.  alto- 
gether in  respect  of  the  libcrl.  for  the  pablic«'ti<»i 
of  which  he  is  now  bringing  the  present  action. 
STow,  there  can  be  no  domit  that  when  a  person 
feels  and  finds  that  he  has  a  cause  of  action  far 
whidi  he  gets  such  snl^aintial  damages,  his 
appetite  for  thesn,  so  to  speak,  is  increased,  and 
grows  by  what  it  feeds  on,  so  that  he  not 
annatnnily  considers  that  be  has  a  fair  right  to 
seek  and  anc  for  mine.  He  has  now  aooording^y 
bronght  seventeen  further  actions  agunst  as 
many  other  defendants  Tespectivdy,  and  an  appli- 
cation was  reeentty  made  on  their  behalf  to  a 
master  at  chambers,  who  declined  to  allow  the 
several  actions  to  be  taken  before  the  same  jury, 
or  to  stay  the  proceedings  in  sixtem  of  snch 
actions  pending  the  toial  of  one  of  them  as  a  test 
action.  That  refusal  of  the  master  was  affirmed 
by  my  brother  PoUodc  in  chambers,  and  the 
matter  now  comes  before  ns  in  the  shape  of  an 
appeal  from  my  learned  brtrther's  decision.  Now 
both  my  brother  Manisty  and  I  feel  that,  if  the 
fact  of  the  learned  Baron  having  exercised  his 
discretion  in  the  matter  stood  in  the  way,  we 
should  find  very  great  difficulty  in  overruling  that 
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discrel^n  so  exercised.  £t  fearas  out,  toveiav 
that  an  (Mer  has  now  been  made  before  ns  to^l^r* 
on  the  part  of  the  defendants,  which  appears  to 
OB  to  be  a  very  fair  and  reasomUe  one.  Mr. 
Ghreeawood,  on  the  part  d  driendants,  mm 
tmder  the  impressisn  AtA  Urn  mme  offer  m 
made  by  Ami  -at  chwabm  heCore  PoUoek,  B. 
and,  it  tfaat  had  been  ao,  I  sbonld,  I  am  afraid, 
have  been  very  relnctaBrt  to  take  any  st^  in  -tim 
maimer  ovemuing  my  brotber  Fofllodc's  -disoro- 
taon.  But  we  are  relieved  from  that  dzffienl^  by 
thestatement  of  Mr.  Spokes  for  the  plaintiff,  AaA 
the  offer  was  not  TumAe,  w,  at  all  events,  was  not 
underatood  on  the  plaiiitiff's  pa^t  to  have  been 
made  in  snch  precise  and  definite  terms  as  it 
has  beffli  here  made  befom  ns  to-day.  That 
difficulty  being  thas  reeaovod,  oar  bands  are  now 
free,  and  we  are  at  Hberty  to  act  freely  in  tim 
matter.  Mr.  Spokes  has  said  tbat  m  aceediagto 
the  defendants''  propositaon  to  sticy  proceedings  in 
Aa  rest  of  the  slctions  peadii^  the  trial  of  a  tort 
aotioB  to  be  sdecbed  by  tkejMmtiff,  we  shall  be 
creating  a  mrw  nreoedent  XU I  can  aay  is,  tibat, 
t£  that  be  so,  I,nr  my  yart,  aaa  qnte  ppepamd  to 
mate  it.  BiA,  in  trntii,  w  shall  be  6mg 
Bo4:hing  mope  tlmn  ezereiacn^  apraper  discretion 
arising  under  the  peooihar  isGroamstanoes  of  Ae 
case  ';  and  while,  on  the  one  hand,  the  oonrt  is 
anzions  to  seonre  to  the  piaurtiff  his  fi^  iBgd 
rights,  uid  his  power  of  obtaining  ample  ■compaa- 
sation  for  tbe  mjuries  he  ta«y  have  Bostaaaeil, 
still,  on  ihe  other  hand,  they  Bi>e,  I  think,  botead 
to  see  that  the  advisers  oi  the  plaintiff  do  not 
make  a  market  of  his  wrongs  out  of  the  podcBta 
of  the  serarsl  defendsjits.  While  the  de^endaaitB 
are  iMnmd  to  pay  fall  compouiation  to  the  nlai>- 
tiff,  iStev  have,  I  think,  eood  reason  to  say  that, 
while  they  do  that  to  ntmost,  they  protest 
againet  having  to  pay  enonaously  espensn^ 
harasfflng,  and  unnecessary  le^^  oasts. .  Now,  to 
tree  them  from  that  great  hard^p,  and  at  the 
same  time  to  enable  the  plaintiff  to  obtain  Coll 
compensataonj  Mr.  Cramp,  m  their  nart,  has  anie 
a  very  handsome  offer.  He  says,**  Ton  (the plau^ 
tiff)  have  brought  these  seventeen  actions.  Take 
any  one  or  two  of  them  yon  please  and  let  tfaeon 
be  test  actions,  and  try  them.  We  (thed^endants) 
will  meet  you  fairly  and  amicably;  we  do  not 
propose  to,  and  will  not,  defend  the  actions  on  the 
merits,  bat  we  will  pay  moaey  into  court,  and, 
if  the  jury  should  say  that  the  money  paid  in  is 
enough,  we  will  allow  judgment  to  be  signed  in 
oaoh  of  the  other  actions  for  that  amount,  what- 
ever it  may  be ;  and  if,  on  the  other  hand,  the  jwey 
should  finid  that  the  sum  paid  in  is  not  enoo^ 
and  that  so  mn^  more  ongfat  to  be  paid,  thea 
jw^iment  shall  be  signed  in  all  uie  other 
actions  for  the  largest  amount  of  damages  tint 
the  jury  eAall  eo  find."  Now,  really  I  oanrat 
imagine  a  more  reascmable  or,  fbr  the  phuntiC,  a 
more  adiwitageons  offM-.  Mr.  Spokes,  howem, 
on  the  letter's  behalf,  says  th^  it  will  embwnas 
Mm,  With  all  respect  for  his  ingenuity,  I  most 
express  my  incrednlity  with  re^trd  to  such  m 
consequence;  I  cannot  believe  it.  Somebo^ 
b^iind  Mr.  Spokes  may  possibly  be  embarrassed 
but  certainly  not  the  learned  counsel  himself,  ^Ao 
knows  the  whole  merits  of  all  the  cases,  and  who 
can  easily  select  that  one  of  them  which  he 
considers  to  be  the  strongest  in  the  plaintiff's 
favour ;  and  Mr.  Crump,  out  of  mnsideratian  for 
his  learned  friend's  difficulty,  says  he  w^  nob 
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phce  him  in  the  predicament  of  haring  to  select 
(Mil;  one  case,  bat  will  consent  to  his  taking  the 
two  worst  or  most  aggrarated  cases  of  the  whole 
nnmber.  Mr.  Spokes  has  said  that  there  are  ab 
least  foar  coses  which  are  worse  than  the  others. 
The  plaintiff,  therefore,  can  select  two  of  those 
fonr  cases,  and  can  try  one  of  them  first,  and,  if 
be  is  not  satisfied  with  the  resnlt  of  the  rerdicb 
ID  that  first  ease,  he  can  prooeed  to  try  the  second 
action,  the  several  deEienouits  in  the  other  actions 
andertakiiig  to  be  bound  and  ooncluded  bj  the 
Terdict  in  snob  test  actions,  and  to  have  jadgment 
entered  against  them  resjMctiTely  for  the  maxi- 
ma m  amonnt  of  damages  fonnd  hy  the  jtur 
thmin.  That  is  a  course  of  proceeding  which 
wQl  aecnre  to  the  plaintiff  all  that  he  is  entitled 
to,  and  will  prevent  the  several  defendants  from 
bring  harassed  bj  extravagant  and  needless 
I^aTcosts,  and,  in  my  jadgment,  it  is  the  right 
coarse  to  be  adopted  on  the  present  occasion.  An 
order  mast,  therefore,  be  drawn  np  to  that  effect. 

3C&1II8TT,  J. — I  am  of  the  same  opinion,  and  I 
agree  with  everything  that  has  fallen  from  my 
brother  Hnddleston.  It  seems  to  me  that  we 
are  in  this  matter  doing  perfect  jostice  to 
the  plaintiff.  As  mv  brother  HudiSeston  boa 
said,  one  action  only  snonld  be  tried  in  the  first  in- 
stance, and  if  the  plaintiff  is  not  satisfied  with 
the  result  of  it  he  may  then  try  the  second  action, 
instead  of  having  the  two  actionH  tried  at  once. 
Hus  is  the  osual  coarse  in  all  cases  of  consoli- 
dated actions,  and  it  is  one  that  has  always  been 
taken  in  all  sach  cases  that  I  have  ever  had  to 
deal  with;  the  plaintiff  has  been  allowed  to  pro- 
oeed to  try  another  action  if  he  were  not  satisfied 
with  the  result  of  the  first.  The  defendants  are 
always  bound  by  the  verdict  in  the  first  action, 
bat  the  plaintiff  has  been  allowed  the  option  of 
trying  a  second  if  be  desired  to  do  so.  Tbis 
coarse  will,  I  think,  be  followed  by  the  old 
practice  as  far  as  it  can  be  applied  to  the  present 
case,  which  I  fully  agree  mffers  very  greatly 
from  an  ordinaty  one.  It  is  a  very  peculiar  case, 
and  the  offer  made  by  the  defendants  ia,  of  neces- 
sity, e(]nally  peculiar,  but  nevertheless  very  favour- 
^e,  in  my  opinion,  to  the  plaintiff.  The  order, 
therefore,  will  be  to  stay  the  proceedings  in  all  the 
actions  except  such  one  of  them  as  the  plaintiff 
may  select  on  the  terms  which  have  been  pro- 
posed and  agreed  to,  and  if  be  is  not  satisfied 
with  the  result  of  the  trial  of  that  action  he  is  to 
have  liberty  to  select  and  try  one  other  action,  all 
the  several  defendants  in  the  other  actions  under- 
taking to  be  bound  and  conclude  by  the  verdict 
in  such  test  actions,  and  tu  have  judgment 
entered  against  them  respectivelv  for  the 
maximam  amount  of  damages  found  by  the  jury 
in  sach  test  actions,  or  either  of  them. 

Order  accordingly. 

SolieitorfDr  the  plaintiff,  Jotaph  E.  8.  King. 

86&di%ara  for  the  defendants,  Soame$,  EdwardSf 
and /(MM. 


ItUiictal  Committee  of  tijf  Pribg  Council. 

March  9, 10. 11,  July  14, 15,  and  JDw.  7,  1886. 

(Present :  The  Bight  Hons,  the  Lord  Ghavcklior 
(Herschell),  Lords  Sblbobnb,  Buckbvbn,  and 
HoBHorsB,  and  Gdttok,  L  J.) 

Bbvinofiild  v.  Baxtbb.  (a) 

OK  AFFBAL  nOH  THl  8UPUMB  COUII  OJ  XAUL. 

AeHtm  to  wet  atide  jmrdUwe  by  eawHtor— JSt^U  to 
9ue—Stto^tel. 

The  dodrtTtes  and  rulea  of  equity  recognimd  by  the 
law  of  Natal  do  not  differ  from  thote  of  the  eourt$ 
in  England. 

Where  an  eseecxUor  cannot  mm  fteeause  hit  own  acta 

and  conduct  wUh  referenco  to  the  iettalor't  mlate 
are  impeached,  relief  which,  at  againtt  a 
etranaer,  could  be  eought  by  the  executor  aione, 
may  be  obtained  at  the  $wit  of  a  party  bmefieiaSy 
inieretted  in  ike  proper  performance  of  hit  dvty. 

Where  the  ereditore  of  a  testator  knew  that  a  sole 
of  hit  ettate  by  the  esBeeaior  to  himaelf  was 
tmjimuihahle  in  eguihi,  but  took  no  ttepe  to  tet  it 
aetde,  and  received  dividendt  on  their  daimt  o%U 
of  the  purchate  money 

Held,  thai,  on  the  purchate  being  set  atide,  they  were 
not  etttj^ed  from  daiming  wiat  wat  due  to  them, 
after  pivmg  credit  for  the  dividendt  receivedt  in 
priority  to  a  legatee  of  the  debtor. 

Judgment  of  the  court  beUno  varied. 

This  was  an  appeal  from  the  judgment  of  the 
Bupreme  Court  of  the  colony  of  Natal,  dated  the 
30th  Nov.  1883,  in  an  action  in  which  the  respon- 
dent was  the  plaintiff,  and  the  appellant  was  the 
defendant,  whereby  the  court  declared  the  sales 
of  the  Equeefa  estate  to  the  appellant  in  June 
1879,  and  March  1880,  invalid  as  ^^at  the 
respondeat  to  the  extent  of  one-Uiinl  part  of  snch 
estate  and  of  the  rolling  stock  thereon,  and 
declared  the  appellant  to  oe  a  trustee  for  the 
respondent  as  to  such  one- third  part  of  the  estate, 
and  improvements  thereon,  and  the  rolling  stock, 
subject  as  in  the  judgment  was  thereinafter 
declared  or  ordered. 

On  the  Ist  March  1882  the  respondent  com- 
menced an  action  in  the  Supreme  Court  of  the 
colony  of  Natal  against  the  appellant,  as  executor 
testamentary  of  the  late  William  Black  Baxter, 
and  as  the  trustee  or  agent  of  and  auctioneer  for 
the  respondent,  widow  of  the  said  William  Black 
Baxter,  and  sole  heiress  and  devisee  of  his  estate 
to  set  aside  the  purchase  by  the  appellant  of  the 
Equeefa  estate,  upfm  the  ground  that  it  was  the 
property  of  Will»m  Black  Baxter,  and  sold  by 
the  appellant  as  auctioneer,  and  purchased 
him  wnile  execntor  and  trustee  in  the  adminis- 
tration of  the  estate  of  William  Black  Baxter, 
and  for  an  account  <^  the  estate  of  William 
Black  Baxter,  and  of  his  dealings  with  and 
administration  of  that  estate,  and  in  particular 
an  account  of  his  dealings  with  and  aaministra- 
tiou  of  the  Eqaeefa  estate,  and  the  profits  derived 
by  him  therefrom,  and  other  incidental  reliel 

The  principal  questions  raised  by  the  pleadings 
were :  (a)  Whether  the  purchase  of  the  EqneeEa 
estate  by  the  appellant  was  valid,  (b)  Whether 
the  respondent  confirmed  or  ratified  the  sale  to 
the  appellant,  so  as  to  preclude  her  from 
questioning  its  validity,    (c)  Whether  the  re- 


(•)  BipiHM  bj  0.  E.  Haldik,  Eiq, 
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spondent  bad  any  richt  or  title  to  maintain  tbis 
action,  and  to  obtain  tbe  relief  prayed  for,  or  any 
part  tbereof. 

On  the  26th  Sept.  1883  the  action  came  on  for 
trial  before  Connor,  C.J.,  Cadiz  and  Wragg,  JJ., 
and  at  the  close  of  the  case  the  conrt  reserved 
judgmoat.  On  the  30th  Not.  the  jadgment  of 
the  conrt  was  given,  declaring  that  the  sales  of 
the  Equeefa  estate  to  the  appellant  in  June  1879, 
and  March  1880,  were  invalid  as  against  the 
respondent  to  the  extent  of  one>third  part  of  such 
estate  and  of  the  rolling  stock  thereon,  and 
declaring  the  appellant  to  be  a  trustee  for  tbe 
respondent  as  to  such  one-third  part  of  the  said 
estate  and  improvements  thereon  and  of  the  said 
rolling  stock,  sidijeGt  as  tiierein^ter  declared  or 
ordered. 

On  the  26th  March  1884  leave  was  granted  by  the 
Supreme  Court  to  tbe  appellant  to  appeal  to  Her 
MMesty  in  Council  against  tbe  said  judgment. 

The  respondent,  the  plaintifE  in  the  action,  was 
the  widow  of  thf^  late  William  Black  Baxter,  of 
Durban,  merchant,  and  the  api>ellant,  the  defen- 
dant in  the  aut;on,  was  an  anctioneer  curr^ng  on 
business  at  Durban  under  the  firm  of  Beniogneld 
and  Son. 

Bobert  Bhuik  and  William  Black  Baxter 
curied  on  business  in  partnership  as  fwneral 
merchauts  at  Durban  under  the  firm  of  Black, 
Baxter,  and  Co. 

Bobert  Black,  William  Black  Baxter,  and 
Thomas  F.  Beath,  a  brother  of  the  respondent, 
carried  on  business  in  partnership  as  sugar 
planters  and  manufacturers  at  tbe  Equeefa  estate 
in  the  county  of  Alexandra,  in  the  colony  of 
Katal,  which  was  the  property  of  the  partnership, 
and  in  which  each  of  the  partners  was  interested 
to  the  extent  of  one-third. 

Bobert  Black  died  on  the  2nd  Dec.  1875, 
intestate,  and  John  Bobertson,  of  Durban,  was 
appointed  executor  dative  of  his  estate. 

William  Black  Baxter  after  the  death  of  Bobert 
Black  continoed  to  carry  on  the  business  of  Black, 
Baxter,  and  Ga,  bnt  in  consequence  nf  his 
becoming  incapable  through  illness  of  managing 
his  affairs,  Jonn  Bobertson  and  the  appellant 
were  appointed  curators  of  the  estate  of  William 
Black  footer,  trading  as  Black,  Baxter,  and  Co., 
and  bv  deed,  dated  the  12th  April  1876,  they 
i^eed  with  the  creditors  to  liquidate  the  estate 
under  the  supervision  of  a  committee  of  inspec- 
tion. 

William  Black  Baxter  died  in  the  month  of 
April  1876,  having  by  his  will  devised  and 
bequeathed  all  bis  property  to  his  wife  (tbe  re- 
spondent) absolutely,  and  appointed  tbe  appellant 
and  John  Robertson  the  executors  of  his  will. 
John  Bobertson  renounced  the  executorship,  and 
on  the  4th  May  1876  the  appellant  proved  the 
will  as  sole  executor. 

On  the  2nd  May  1876  the  respondent  appointed 
Thomas  Beath  and  Hury  Escombe,  of  Durban, 
attomcry-at-law,  jointly  and  severally  to  be  her 
attorneys  and  attorney,  and  shortly  afterwards 
left  Natal. 

In  or  about  the  month  of  July  1876,  John 
Bobertson  resigned  his  appointments  as  executor 
dative  of  the  estate  of  Bobert  Black  and  as  one 
of  tbe  curators  of  the  estate  of  Black,  Baxter, 
and  Co.  Harry  Escombe  was  thereupon  appointed 
executor  dative  of  tbe  estate  of  Bobert  Black, 
and  the  appellant  became  sole  curator  and 


liquidator  of  the  estate  of  Black,  Baxter,  and  Co., 
as  well  as  sole  executor  of  William  Black  Baxter. 

Harry  Escombe,  besides  being  executor  dative 
of  the  estate  of  I^bert  Black,  acted  as  attorney 
for  Thomas  Beatb,  and  was  also  the  solicitor 
employed  b^  the  appellant  and  the  committee  of 
inspection  in  the  bgnidation  of  the  estate  of 
Black,  Baxter,  and  Co. 

The  proprietors  of  \he  Equeefa  estate  were 
heavily  indebted  to  Black,  Baxter,  and  Ga,  and  afe 
the  time  of  the  death  of  ^fmiiam  Black  Baxter 
the  debt  was  one  of  the  principal  assets  of  BhM^, 
Baxter,  and  Co. 

The  Equeefa  estate  was  carried  on  with  the 
approval  of  the  creditors  of  Black,  Baxter,  and 
Co.  by  the  appellant  and  Harry  Escombe  under 
tbe  management  at  first  of  Thomas  Beath,  and 
afterwards  of  John  Bobertson,  and  by  means  of 
the  profits  derived  from  working  the  estate 
and  otherwise,  tbe  debt  owing  to  the  estate  of 
Black,  Baxter,  and  Co.  was  considerably  reduced. 

Tn  the  month  of  June  1678  Harnr  Escombe 
had  an  interview  with  the  respondent  m  Scotland, 
when  he  told  her  that  the  Eqneefa  estate  would 
probably  be  sold,  but  gave  her  to  understand  that 
there  would  be  no  difficnlfcy  in  nusing  the 
necessaiy  funds  to  bnyit  on  her  behalf. 

On  the  23rd  Jan.  1879  the  appellant  and  Harry 
Escombe  determined,  at  the  instuice  of  tbe 
creditors  of  Black,  Baxter,  and  Co.,  to  put  the 
Equeefa  estate  up  for  sale  by  public  auction  in 
tbe  week  preceding  the  following  Ist  July,  and 
the  appelUmt  was  appointed  auctioneer  to  conduct 
the  sale. 

On  the  26th  June  the  appellant  and  Harry 
Escombe  agreed  that  at  the  sale  Harry  Escombe 
should  bid  as  far  as  he  liked,  and  after  that  the 
appellant  should  bid  as  far  as  he  liked,  and  if  the 
property  was  knocked  down  to  either  of  them 
Harry  Escombe  should  have  the  option  of  taking 
a  half  share,  and  if  he  declined  the  appellant 
should  take  the  whole. 

On  the  28th  June,  the  appellant  being  the 
auctioneer,  the  Equeefa  estate  was  put  up  for 
sale  public  auction.  At  the  sale  Hariy 
Escomne  and  others  bid,  and  the  biddings  having 
gone  up  to  40001.,  and  there  being  no  further  bid, 
the  appellant  knocked  down  the  property  ttxr 
4050Z.,  and  Harry  Escombe  signed  an  agreement 
to  purchase  the  same  for  that  amount,  which,  as 
the  estate  was  sold  subject  to  a  bond  of  15001., 
was  equivalent  to  7550Z.,  if  the  purchaser  exercised 
the  option  given  to  him  by  tbe  conditions  of  sale 
of  takingthe  rolling  stock  for  20001. 

Harry  Escombe  elected  to  take  a  half  share  of 
the  purchaoe,  and  the  appellant  and  Harry 
Escombe  continued  to  work  tne  estate  under  the 
management  of  John  Bobertson,  until  in  March 
1880  Harry  Escombe  agreed  with  the  appellant 
to  sell  his  half  to  the  appellant  for  a  boans  of 
9001.,  and  the  appellant  afterwuds  carried  on  the 
estate  and  it  was  alleged  derived  lat^  profita 
therefrom. 

After  the  sale  letters  passed  between  Hartr 
Escombe  and  the  respondent,  Job  n  Bobertson  and 
the  respondent,  and  the  appellant  and  the  re- 
spondent, which,  considering  the  position  of  the 
parties  and  the  circumstances  of  the  sale,  didnot, 
it  was  contended,  preclude  the  respondent  from 
denying  tbe  validity  of  the  sale  or  bar  her  right 
to  the  relief  prayed  for. 

In  1880  the  respondent  was  .advised  that  a 
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trastee  could  not  bay  any  portion  of  a  trast 
estate,  and  in  Aug.  1£»0,  on  the  strength  of  that 
advice,  she  requested  Mr,  Edmund  £Bcombe,  a 
brother  of  Mr.  Harry  Escombe,  and  a  friend  of 
the  respondent,  ttho  was  then  in  London  and 
aboat  to  proceed  to  Natal,  to  do  what  he  could 
for  hv. 

Upon  Ur.  Edmund  Ssoombe's  arrivtX  in  Natal 
he  made  inirairiea  as  to  the  circnmstaaoes  of  tiie 
Bik  of  the  Eqneefa  estate,  and  in  the  month  of 
July  1881  he  gave  his  brother  Harry  Kscombe 
and  the  appellant  notice  that  the  sale  ironld  be 
contested,  and  before  ihe  commencement  of  the 
action  wrote  to  the  appellant  a  letter  informing 
Mm  (amongst  other  things)  that  an  application 
would  be  made  to  the  court  for  him  to  render  a 
mo&t  and  loss  account  with  respect  to  the 
Aqoeefia  estate.  The  appellant,  by  nis  solicitor, 
replied  that  the  application  would  be  resisted  at 
all  points,  as  the  appellant  maintained  that  he 
had  a  perfect  right  to  purchase  the  estate  for 
himself. 

The  Eqaeefa  estate  was  by  a  deed  of  transfer, 
diAed  the  31st  Dec.  1880,  transferreri  bv  Hanj 
Bacombe  and  the  appellant,  actiug  in  their 
represmtMiTe  c»paeitiet  and  Thomas  Beath  to  the 
appellant  and  Harry  Escombe,  and  by  a  deed  of 
tnnsfer  of  the  same  date,  Harry  tlscomhe 
tnoslBiTed  his  interest  in  the  est^e  to  the 
appdlaot. 

Manh  9, 10,  and  11. — ^The  appeal  came  on  for 
argnment  before  the  Lord  Chancellor  (Herscbell), 
Loras  Blackburn,  Uonkswell,  and  Hobhouse,  and 
Sir  B.  Conch. 

The  Solieitor-General  (Sir  H.  Darey,  Q.C.)  and 
Foliford  appeared  for  the  appellant. 

Cohan,  Q.C.  and  Wood  HtU  for  the  respondent. 

Their  I^ordshlps  requiring  further  argument, 
the  rase  was  reargued  on  14th  and  15th  July  before 
the  Lord  Chancellor  (Herschell),  Lords  Selbome, 
Blackburn,  and  Hobhouse,  and  Cotton,  hJ. 

The  aame  counsel  appeared. 

At  the  conclusion  of  the  arguments  their 
Lndshipe  took  time  to  consider  their  judgment. 

Dee.  7. — ^Their  Lobdsbips  gare  judgment  as 
follows : — ^Their  Lordships,  while  they  are  of 
opinion  that  the  respondent  (plaintiff  below)  was 
entitled  to  a  decree  in  her  suit,  think  it  im- 
possible  that  the  judgment  ap}}ealed  from  should 
stand  nnaltered.  The  learned  judges  in  the  court 
below  appear  to  hare  considered  that  the  plaintiff, 
as  sole  legatee  under  her  late  husband's  will,  was 
entitled  specifically  to  one-third  part  of  the 
Equeefa  estate ;  and  that  the  necessary  effect  of 
setting  aside  the  sale  impeached  in  this  suit 
would  be  to  remit  her  to  what  the^  so  regarded 
as  her  or^nal  right.  From  this  pomt  of  view,  it 
was  nnnecessaiy  for  them  to  enter  (and  they  did 
not  enter)  into  any  qaeation  as  to  the  other  two- 
thirds  of  the  Eqneem  estate,  or  as  to  the  rights 
dl  creditors,  either  of  the  partnership  of  Black, 
Baxter,  and  Beath,  or  of  the  Dnrbau  partnership 
of  Black  and  Baxter.  But  the  Equeefa  estate 
was  the  joint  partnrawhip  property  of  i^he  6nn  of 
Black,  Baxter,  and  Beath,  of  which  Beath  was 
the  sarviring  partner.  The  provisions  of  the 
partnership  deed,  under  which  the  surviving 
partner  might  (if  the  firm  had  been  solvent  uid 
the  shares  of  the  partners  worth  anything)  have 
acquired  the  whole  interest  by  paying  off  the 


representatives  of  the  deceased  partners,  may  be 
disregarded,  because  they  were  not  and  could  not 
be  acted  upon,  the  firm  "being  insolvent.  Under 
these  circumstances,  the  only  interest  which  the 
representatives  of  the  deceased  partners  (Black 
and  Baxter),  or  either  of  them,  had  in  the 
Eqneefo  estate,  or  in  any  other  assets  of  that 
firm,  was  to  have  them  applied  towards  the 
liquidation  of  the  indebtedness  of  the  firm  in  a 
due  course  of  administration.  Even  if  the 
plaintiff  had  been  her  deceased  husband's  legal 
personal  representative,  she  would  not  hare  been 
entitled,  in  that  character  or. otherwise,  to  an  un- 
divided one-third,  or  any  other  specific  share,  of 
the  Equeefa  estate.  That  office  was  held,  not  by 
the  plaintiff,  but  by  the  appellant  here,  who  waa 
the  defendant  below.  The  plaintiff,  as  universal 
legatee  under  her  husband's  will,  was  entitled  to 
nothing  except  the  ultimate  beneficial  interest  in 
such  surplus  (if  any)  as  might  remain  of  fats 
estate  after  payment  of  all  his  debts,  including 
the  debts  of  the  firms  in  which  he  was  a  partner. 
The  beneficial  interest  of  the  plaintiff's  huslwid 
in  the  Equeefo  partnership  was  necessarily  leas 
than  nothing,  because  that  partnership  was  in- 
solvent. But  the  Dnrbcm  firm,  in  which  he  was 
also  a  partner,  and  the  survivor  of  the  two,  was  a 
creditor,  and  (as  far  as  their  Lordships  can  judge 
from  the  materials  before  them)  the  sole  creditor 
of  the  Eqneefo  partnership ;  it  having  been  agreed 
that  the  Durban  firm  should  find  all  the  fundB 
necessary  for  carrying  it  on,  and  should  have  the 
disposal  or  sale  of  all  the  prodace  of  the  Equeefa 
estate.  The  debt,  so  due  to  the  Durban  firm,  was 
very  large;  and  upon  its  payment,  by  realisation 
of  the  Equeefa  estate  and  the  other  assets  of  the 
Equeefa  firm,  the  ultimate  solvency  of  the  Durban 
firm  itself  depended.  If  the  debts  of  the  Durban 
firm  were  paid  in  full,  there  might  be  something 
coming  to  the  plaintiff  as  her  husband's  legatee, 
but  not  otherwise.  A  large  amount  of  capital 
had  been  sunk  in  the  E^neexa  estate;  and,  if  that 
ratate  sold  well,  thwe  might  perhaps  be  a  surplus. 
Under  these  circumstances,  it  was  the  duty  of  the 
defendant,  as  Baxter's  executor,  to  take  the 

ftroper  measures  for  getting  in  the  assets,  and 
iquidating  the  debts,  of  both  the  firms  in  which 
his  testator  had  been  a  partner ;  and  it  was  the 
plaintiff's  right  (her  only  right)  to  have  that  duty 
properly  performed  by  him,  so  as  to  realise  as 
much  as  possible  for  her  husband's  estate;  and, 
in  case  of  there  being  any  ultimate  residue,  to 
have  that  residue  paid  over  to  her.  Her  com- 
plaint in  this  suit  is  (in  effect)  that,  instead  of 
properly  performing  that  duty,  he  dealt  with  the 
Equeefa  estate  as  if  he  had  been  a  stranB;er,  and 
assumed  to  purchase  it  for  his  own  benefit,  upon 
terms  which  left  nothing  to  her  as  legatee ;  and 
the  substuitisl  object  of  this  sntt  is  to  set  aside 
th^  purchase.  The  first  question  which  arises  is, 
whether  the  plaintiff,  not  being  executrix,  and  not 
having  any  specific  interest  in  the  Equee&i  estate, 
could  sue  to  set  aside  that  purchase.  Their 
Lordships  have  no  doubt  that  she  could.  When 
an  executor  cannot  sue,  because  his  own  acts  and 
conduct,  with  reference  to  the  t^tator's  estate, 
are  impeached,  relief,  which  (as  against  a  stranger) 
could  be  sought  by  the  executor  alone,  may  be 
obtained  at  the  suit  of  a  party  beneficially  inte- 
rested in  the  proper  performance  of  his  duty 
(Travis  v.  Milne,  9  Mare,  141).  Has  the  plaintiff, 
then,  sued  in  proper  formP  Their  Lordships 
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think  BO;  althoagli,  in  those  conclnsions  of  her 
writ  of  Bominoas  and  declaration  which  seek  to 
bave  the  Eqnsefa  estate  Kid  all  ha  praceeds. 
tfiiuferred  to  or  declared  to  be  hdd  in  trust  for 
berself,  she  has  asked  what  she  is  not  entitled  ta 
Her  prajer  is  wide  enonfldk  to  oorer  wfaaterer  she 
is  really  entitled  to.  She  asks  for  a  general 
aecoont  of  her  late  hnsbuid's  estate;  for  a 
particnlar  accoant  of  the  d^endant's  dealings 
with  the  Eqneefo  estate;  that  the  defendant's 
pare  base  for  his  own  benefit  may  be  set  aside ; 
that  the  Eqneefa  estate  may  u&  sold;  "and, 
generally,  for  snch  other  relief  as  to  the  conrt 
shall  seem  fit."  Upon  the  merits,  their  Lordships 
agree,  withoat  hesitation,  in  the  opinion  of  the 
conrt  below,  that  the  sale  was  either  Toidable  or 
Toid  in  ficmity.  The  doctrines  and  rules  of  eqnity 
recognised  by  the  law  of  Katal  do  not  appear  to 
difier  on  this  point  frMn  those  of  our  own  courts. 
This  sale  (if  it  can  be  called  at  aU  br  that  innne) 
was  made  in  the  first  instance  by  the  defendant 
and  Hury  Escombe — ^both  of  them  acting  and 
■elUng  in  more  than  one  fiduciary  capacity — to 
themselves ;  and  what  (as  between  them)  was 
r^arded  as  Escombe's  share  of  the  bargain  was 
anerwards  transferred  by  him  to  the  defeitdmt, 
Baxter's  exeeator.  Harry  Escfnabe  was  the  legal 
personal  representative  of  Black,  and  also  held  a 
general  power  of  attomer  from  the  plaintiff,  and 
had  acted  as  solicitor  in  the  affairs  of  the  partner- 
ship estates.  On  this  point  no  more  need  be  said. 
Unless  the  plaintiff  was  estopped  by  some  personal 
excepticm,  she  had  a  clear  right  to  a  decree  for 
the  nsnal  aoconnts  of  her  hnsband's  estate,  and  to 
a  declaration  that,  in  respect  of  the  transfer  of 
the  Eqneefa  estate  to  hmi  (in  which  'Hiomas 
Beath,  by  his  attoroey,  had  conctirred),  the 
defendant  was  acconntable  for  that  estate  and 
bis  dealings  with  it  to  all  parties  internted  in  its 
doe  and  proper  administration,  aecwding  to  their 
respectire  nghts  and  interests ;  with  all  inqniries. 
accounts,  and  directions  pitvperly  conseqnential 
thereon.  The  benefit  of  such  a  decree  mnst 
necessarily,  in  their  Lordships'  opinion,  emire 
first  to  the  joint  creditors  of  the  Dnrban  firm,  if, 
as  they  assnmer  the  Eqneefa  firm  had  no  other 
creditor ;  though,  on  that  point,  inquiry  ought  to 
be  directed  by  the  decree.  If  the  result  is  to 
realise  more  for  the  Dnrban  firm  than  has  already 
been  applied  in  payment  of  diTidends  to  its 
creditoi-s,  every  creditor  of  th»t  firm  who  has 
neither  been  paid  in  full  nor  has  rdeased  the 
residae  of  hia  debt  mnst  be  entitled  to  come  in 
i^inst  the  fund  so  made  available.  Those 
imditors  hare  not,  in  their  Lordships'  opinion,  so 
far  as  appears  by  the  evidence  now  before  them, 
dcme  anything  wbich,  by  estoppel  or  otherwise, 
can  be  held  eqniv^ent  to  a  release  of  any  part  of 
their  claims  against  snch  a  fund.  There  was  no 
bankmptcy,  no  legal  liquidation,  no  legal  repre- 
sentaticm  of  creditors.  Some  of  those  creditors 
atrted  as  a  committee  for  the  rest ;  they  knew  that 
the  Eqneefa  estate  was  put  npfor  sale  by  auction; 
so  much  as  that  they  authorised ;  and,  out  of  the 
7'')00I.  which  Beningfield  and  Harry  Escombe 
undertook  to  pay,  the  creditors  received  divi- 
dends. But  it  would  not  be  safe  to  infer,  from 
anything  that  appears  in  the  evidence,  that  thone 
who  were  not  on  the  committee  knew  all  the 
material  &cts ;  those  who  were  on  the  committee 
probaUy  did  know,  more  or  loss ;  but  th^  may 
not  hare  known  that  the  pmdase  was  impeach- 
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able  in  equity ;  and,  if  they  did,  the  most  that  am 
be  inferred  is,  that  they  did  not  think  it  worth 
their  while  to  incur  the  risk  and  expense  <^ 
Hti^ion.  This  (uid  the  acceptance  ol  the 
dividends  whi<^  irvre  offered  then)  cannot*  in 
their  Lordships*  opinion,  estop  thenl  from  dom- 
ing what  otherwise  might  be  their  dne  (if  the 
pnmiaae  is  now  set  aside  at  the  plaintiff's  suit), 
m  pri<nity  to  the  plaintiff,  who  is  a  mere  legatee 
of  their  debtore.  Their  debts  have  been,  at 
course,  rednced  hj  the  dividends  which  tbey  hare- 
received;  and  the  defendant  will  have  credit  in 
the  acoonnt  to  be  taken  lot  the  amount  of  all' 
those  dividends,  as  pavments  property  made  oat 
of  the  joint  estate.  It  is  scarcely  necessai?  to- 
add,  that  the  opinion  which  their  Lordships  hare 
expressed  on  this  subject  is  entirely  without 
prejudice  to  any  question  which  may  arise,  on 
taking  the  accomits,  out  of  any  new  or  farther 
evidence  which  may  then  be  braore  the  conrt,  mm 
to  the  rights  or  position  of  any  particnlar 
creditors  or  creditor.  The  questitm  whether  tbe 
plaintiff's  right  of  suit  is  barred  by  her  dday 
after  she  knew  that  the  defendant  had  purchased 
as  for  his  own  benefit,  and  had  been  advised  that 
the  parchase  was  impeachaUe,  confded  with  her 
acceptance  of  the  sum  paid  to  oiBr  by  Hafiy 
Escombe,  is,  perhaps,  more  diflScuIt  than  any 
other  in  the  case ;  but  their  Lordahips'  opinion  <m 
that  point  is  the  same  as  that  of  the  coart  below. 
Considering  the  plaintiff's  position  and  circum- 
stances, and  the  expectations  which  she  had  been 
led  to  form  that  she  would  have,  or  would  par^ 
ticipate  in,  the  benefit  of  any  such  purchase  if  it 
shonld  prove  beoefifiiitl — as  to  which  her  state- 
ments receive  corroboration,  not  only  from  Harry 
Esoombe's  letters  and  endenee,  but  also  from  thie 
evidence  of  the  defendant  himself— their  Irfwd- 
ships  do  not  think  Lhat  either  her  delay  or  her 
acceptance  of  the  mon^  offered  her  etai  bar 
her  suit,  on  the  ground  of  laches,  or  acqoi- 
esconce  or  ratification.  But,  in  the  event  of 
there  being  any  suiplas  coming  to  her  after 
taking  the  accounts  directed  by  the  decree,  their 
Lordships  think  that  she  must  give  credit  to  the 
defendant,  as  against  that  snrplus,  for  the  moner 
wbidi  she  received  from  Escombe.  Their  Lxn^- 
ships  will  therefore  humbly  advise  Her  Majesty 
to  discbai^  the  judgment  af^iealed  from,  and  to 
remit  this  case  to  the  court  below,  with  decla- 
rations to  the  following  effect : — 1.  That  a  decree 
be  made  for  a  general  administration  and  account 
as  ^binst  the  defendant  Beningfield,  the  executor 
of  William  Black  Baxter,  deceased,  of  WOliam 
Black  Baxter's  estate,  including  the  payment  of 
all  debts  now  remaining  dne  from  him,  eidur 
separately  or  jointly  with  Bobert  Black,  deoessed, 
or  with  Robert  Black,  deceased,  and  Thomas 
Beath,  in  a  dne  course  of  administration.  2.  That 
it  be  declared  that  the  porchaso  of  the  Equeefa 
estate,  in  the  ileadiu^  mentioned  by  this  de- 
fend«it  Beningfield  and  Harry  Escombe  respec- 
tively was  voidable  in  equity  and  ought  to  be  set 
aside  in  manner  hereinafter  directed,  and  that 
any  moneys  arising  from  the  re-sale  of  the 
Eqneefa  estate,  if  made  under  the  directioos 
herein  contained,  or  ordered  to  be  made  good 
the  defendant  Beningfield,  ought  to  be  anplied  for 
the  payment  (in  the  first  pla^)  of  the  joint  debt 
dne  from  the  partnership  firm  of  Black;  Baxter, 
and  Beath  to  the  partnership  ci  Bobert  Black 
Kod  William  Black  Baxter  tiad^ig  under  the 
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firm  of  Black,  Baxtfr,  and  Company,  and  of  all 
other  joint  debts  (if  any  sacli  taere  were)  doe 
ircBA  the  sud  firm  of  Black,  BaKter.and  Beath; 
and  subject  thereto^  and  m  the  ereat  of  there 
beii^  any  ultimate  gnrplus  of  the  moneys  above 
mentWDed,  tar  the  putnerB  in  the  iaid  last* 
mentioaed  firm,  or  the  persons  now  entitled  in 
their  right,  respectiver^,  according  to  their 
TBnecttre  interests  therem.   3.  That  it  be  further 
deeiarad,  that  such  amount  as  may  have  been  or 
may  become  applicable  to  or  towards  the  payment 
of  the  joint  deot,  due  from  the  said  firm  of  Black, 
Baxter,  and  Beath  to  the  said  firm  of  Black, 
Baxter,  and  Co.,  onght  to  be  applied  by  the  de- 
fendant, as  executor  of  the  said  William  Block 
Baxter,  townnis  the  payment  (in  the  first  place) 
of  all  SDCh  joint  debts  and  liabilities  of  the  said 
firm  of  Black.  Baxter,  and  Co.  as  now  remun  due 
and  unraad,  and  ae  to  the  residue  or  surplus  (if 
anr)  which  ma^r  remain  after  payment  of  all  sach 
deMs  and  liabilities,  for  the  benefit  of  the  separate 
cafeate  of  the  said  William  Black  Baxter  and  o( 
the  legal  personal  representative  or  other  person 
or  iMnom  now  entitled  in  rif^t  of  tlM  said 
Bdbest  Black  nupneUve}^,  acoordinR  to  tbxir 
napeetare  mtcrests  therein.   4  ^Hiait  all  such 
aoeovDts  be  talMn,  inquiries  made,  and  directions 
ffVBDt  as  to  the  debts  of  the  aforesaid  firms,  and 
as  to  the  proceeds  and  prodaoe  of  the  said  Equeefa 
estate,  aad  the  dealings  of  the  defendant  there- 
with, as  may  be  necessary  or  proper  to  ^ve  effect 
to  tike  dectarations  aforesaid,  or  otherwise  for  tbe 
doe  admimstrBtion  of  the  said  £qiiee&  estate, 
and  of  the  proceeds  and  produce  thereof;  and 
that,  m  taking  tmch  accounts,  all  just  allowanoes 
be  made  to  the  defendant ;  and  in  psrticalrr  that 
an  account  be  taken  of  the  receipts  and  payments 
of  the  defendant  Beningfield  in  respect  of  the 
BqneeCa  estate,  aad  dat  It  be  ascertained  iriiat  is 
dae  to  or  from  him  on  soeh  accoant,  and  declare 
tint  in  takiQg  this  aooount   the  defendant 
Beni^lfield  is  to  have  credit  for  the  sums  paid  by 
luBk,  or  hy  him  sad  ^rry  Escombe,  as  the 
porchase  money  of  the  ertate  (but  not  including 
aiqrt-Uag  paid  w  the  defmdaat  to  Harnr  EsoomlM 
for  tbe  parchaee  of  his  interest),  and  for  the  two 
rams  of  lOOOt.  eac^  paid  to  R(^beii;sonaod  Tnrtoa, 
if  and  so  far  as  such  sums  may  have  been  payal^e 
by  the  defendant  according  to  the  terms  of  the 
tw«  lett-m     the  28th  August  1879 ;  and  t^t  the 
said  Thomas  Beath  and  the  legal  personal  repre- 
sentative of  the  said  Robert  Black  do  respectively 
have  notice  of  the  decree,  and  be  at  liberty  to 
attetMl  the  taking  of  such  aoconnts  and  other 
ps>oceedittga  ondw  the  decree  as  they  are  re- 
spectively interested  in,  and  to  take  pact  thersui, 
in  the  same  m*™*^  as  if  th^  bad  been  ipartieB  to 
thissnit.   5.  1%at  if  an  takmg  thesaidaoeonnts 
nothing  shall  be  found  due  to  the  defendant 
BeniBgfidd,  the  said  Eque^  estate,  and  bU  the 
roUiiig  stodc,  crops,  and  produce  now.belonging 
tiMnfco,  he  ordered  to  be  sold  under  the  direction 
of  ^e  court,  at  snch  time  and  in  snoh  manner, 
aad  with  soch  reserved  prices  or  priee  (if  any),  as 
to  the  eoart  shall  seem  fit ;  but  that  if  on  taking 
the  accounts  hereinbefore  directed  with  ref«%ace 
to  the  purchase  and  proceeds  of  the  Equeefa 
ertate  a  balance  be  found  due  to  the  defendant 
Ben^igfieid,  the  Eqaee&  eatate  be  put  up  for  sale 
at  a  reaerrvd  ptioe  not  leas  than  the  amount  of 
such  halaooe,  and  that  if  it  does  not  realise  that 
sum  the  estate  be  retained  by  the  defendant 
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Beuingfield.  6.  That  the  plaintiff  be  ordered,  if 
it  dull  appear  on  t^ing  the  said  accounts  that 
uiything  u  coming  to  her  from  the  estate  of  the 
said  William  BlacK  Baxter,  to  give  credit  to  the 
defmdant,  as  against  snch  amount,  for  the  sum 
received  by  her  from  Harry  Escombe  oat  of  tha 
money  paid  to  Harry  Escombe  by  the  defendant* 
as  in  the  pleadings  and  evidence  appeara.  7.  That 
the  decree  is  to  be  without  prejudice  to  say 
question  between  the  defenduit  and  any  person 
not  a  party  to  the  suit.  With  regard  to  costs, 
their  Lordships  think  that  the  costs  in  the  court 
below  ought  to  be  paid  by  the  defendant;  and 
that  the  taxed  costs  of  this  iqipeal,  of  both 
parties,  should  be  costs  in  the  cause,  aiod  should 
be  provided  for  accordingly  whenever  the  costs  of 
the  cause  are  finally  dj£posed  of  by  the  coart 
below. 

Solicitors  for  the  appeUaiit,  Henrj/  Kimieff 
EUiott,  and  Co. 
Solictors  for  the  respondent,  Dawes  and  Soit$. 


COURT  OF  APPEAU. 

Tueadeuf,  Dec.  21, 1836. 
(Before  CorroVt  Bowss,  and  Far,  h.3J.) 

APFSAL  FSOX  THE  CHAXCZKT  OIVISKW. 

Bjlbkee  v.  Pubvu.  (a) 

Praettee-^udgmetU — JETrror — Cmreation  of-~A<ei' 

daatal  S.  G.  1883,  Order  XXVIIL,  r.  II. 

T7t«  eonrt  Tuu  jurisdu^ioA  io  eortert  an  error 
ut  a  jadgment  arising  from  an  aceiderUal  sitp, 
ttUhougk  the  time  for  appealing  from,  the  judg- 
ment MS  erpired. 

At  the  fWal  iM  judgment  allofo«d  Hie  defmdant  io 
eiAeff  a  mm  ncanedfar  inionat  paid  on  account 
of  ilie  plaintifi.  The  amount  was  arranged 
between  {he  partin  on  the-  faith  of  a  etatement 
made  hoiid  fide  by  Hie  d^endant,  and  accepted  by 
the  plaintiff  a*  accurate,  that  tJie  defendant  had 
made  the  payments  cf  interett  from  a  certain  date. 

After  the  judgment  Itad  been  drawn  up  and  tlte  time 
fer  appealtng  hadexpired,i3teplaiuiiff found  thai 
the  itUerett  aZZotoed  by  the  judgment  kadfor  two 
years  already  been  allowA  to  the  defendamt  w 
acoouat. 

Hdd  (affimung  the  decision  of  Bacon,  V.C.),  Huxt 
there  too*  jurisdiction  uttder  Order  XXVIIl^ 
f\  11,  to  correct  Hte  error. 

Tux  judgment,  at  the  trial  of  this  action,  as  drawn 
up,  ordered  that  the  defendant  should  pay  the 

{Haintiff  820i.,  bnt  directed  that  he  should  be  at 
iberty  to  set  oS  a  sum  of  4531.  on  account  of 
interest  which  he  had  paid  on  behalf  of  the 
plaintiff. 

The  amount  of  was  arranged  between  the 
parties  on  the  faith  of  a  statement,  made  by  the 
defendant  and  accepted  by  the  plaintiff  as 
accurate,  that  the  defendant  had  made  the  pay- 
ments of  interest  on  behalf  of  the  plaintiff  mm 
HsylSTfi;  bnt  tbe  judgment  was  not  expressed 
to  be  made  by  consent. 

After  the  iudgment  had  been  drawn  up,  and 

(a)  Beganai     ViiSM.  Evaks,  Eiq.,  StmiOK-vt-lM. 
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the  time  for  appealing  from  it  Iiad  expired,  it  was 
diBCovered  that  the  payments  of  interest  by  the 
defendant,  on  the  plaintiffs  behalf  for  two  years, 
viz.,  from  May  1876  to  IkCay  1878,  had  been  a&eady 
allowed  to  him  in  another  account  with  the  plain- 
tUC,  and  that  only  S46I.  was  really  dae  from  the 
plaintiff  to  the  defendant  at  the  date  of  the  judg- 
ment. 

The  plaintiff  took  ont  a  Bummons  askinK  that 
the  jadgment  might  be  corrected  by  snbstitnting 
mi.  for  4531 
Order  XXVUl.,  r.  11,  provides  that : 
Cleriool  ndstakea  in  judgmente  or  orders,  or  errors 
arising  therein  from  any  aooidental  slip  or  omisnon, 
may  at  any  time  be  oorreoted  by  the  court  or  a  jadge  on 
motion  or  snmrnons  withont  an  appeal. 

Bacon,  Y.C.  having  granted  the  applicatiffli,  the 
defendant  appealed. 
SenthoM,  Q.C.  for  the  appellant. 
Btuier,  Q.C.  and  Perdval  for  the  plaintiff. 
Cotton,  L.J. — This  is  an  appeal  from  a  decision 
of  Bacon,  V.C.,  allowing  the  jadgment  to  be  cor- 
rected. This  jndgment  was  giren  by  North,  J., 
hnt  the  case  had  been  sent  to  him  for  trial  only. 
Was  Bacon,  Y.C.  right  in  correcting  the  judg- 
ment ?  On  the  evi<&nce  it  is  clear  that  a  state- 
ment was  made  as  to  the  amount  of  interest  paid 
by  the  defendant  and  not  repaid  by  him.  As  a 
matter  of  fact,  however,  the  defendant  had  been 
already  allowAd  a  portion  of  the  interest  in  a 
prerions  acconnt,  and  when  the  judgment  says 
the  defendant  is  to  be  allowed  to  set  off  4531.,  it 
really  gives  him  two  years'  more  interest  tlmn 
he  18  entitled  to  set  off.  That  error  was 
caused  by  an  accidental  slip,  and  therefore  comes 
within  the  "slip"  order.  Order  XXVIIL,  r  11 
[which  his  Lordship  read].  The  court  has  there* 
tote  inrisdiction  to  set  the  matter  right.  It  is 
urged  that  we  ought  not  to  correct  the  error 
because  the  judgment  is  by  consent;  but  the 
judgment  does  not  come  within  any  such  rule, 
masmuoh  as  it  is  not  expressed  to  be  made  by  con- 
sent. Mr.  Benshaw  said  that,  if  all  errors  in  the 
judgment  were  set  right,  he  did  not  mind  the 
correction  being  made ;  but  no  other  errors  are  in 
any  way  before  ua.  In  my  opinion,  the  decision 
of  the  Vice-Chancellor  was  right,  and  the  appeal 
ought  to  be  dismissed  with  costs. 

BowzN,  L.J. — I  am  of  the  same  opinion.  The 
true  intention  of  the  court  appears  from  the  judg- 
ment itself.  The  error  in  the  judgment  was  doe 
to  a  slip.  So  far  as  the  court  was  concerned  there 
was  an  accident,  and  there  was  idso  a  slip  on  the 
of  Mr.Benshaw'B  client.  SnppoBe  Mr.  Barber 
told  the  court  the  amoant  was  4000L  instead  of 
4531.,  would  the  defendant  have  been  allowed  to 
keep  the  difference  ?  The  error  arose  from  the 
innocent  mistake  of  one  party,  and  ought  to  be 
corrected.  I  am  fortified,  as  to  the  meaning  of 
Order  XXVIII..  r.  11,  by  the  decision  of  Prits  t. 
ffob$on  (42  L.  T.  Rep.  N.  S.  677;  14  Ch.  Div. 
542),  in  which  Fry,  IaJ.  todc  a  similar  view  to 
that  which  I  hold. 

Fet,  L.J.— I  am  of  the  same  opinion.  Was 
there  an  error  in  the  judgment?  The  intention 
of  the  judgment  is  perfectly  plain,  and  there  is 
clearly  an  error  in  it.  Then  what  was  the  origin 
of  the  error?  It  arose  from  an  accidental  slip, 
and  the  case  is  therefore  within  the  very  words  of 
the  order.  The  slip  was  on  the  part  of  Purvis  in 
stating  the  amount  of  interest  due  to  him,  though 
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nobody  says  he  had  any  fraudulent  intent  in 
making  such  a  statement.  My  only  doubt  has 
beni  as  to  the  deli^,  bat  I  find  that  the  sammtmB 
was  taken  ont  as  soon  as  the  error  was  disoorered. 
and  that  the  interval  of  time  which  baa  siuca 
elapsed  was  dne  to  delay  on  the  part  of  Ponris. 

Appeal  dismitsed. 

Solicitors  for  tho  appellant,  BoUereU  and  Boeke, 
Solicitors  for  the  plaintiff,  ClorXw,  BawUng,  and 

Go. 


Dee.  13  and  17. 1886. 
(Before  Cottok,  Boweh,  and  Fbt,  L.JJ.) 
Be  NA.YL0R  AST}  Sfendia's  Contbact. 

APPVAI.  FB03C  THE  CHAKCERY  DIVISION. 

Vendor  and  purchaser— Gopyholde — Douhle  fine—' 
Settled  Land  Act  1882  (45  ^  46  Viet.  e.  38), 
8.  20. 

A  tettator,  by  his  vnU^  devised  certain  cmyhotdpro- 
periy  to  a  trustee  vpon  trust  to  pay  the  net  rents 
to  his  vndowfor  life,  and  after  her  deeUk  the  pro- 
perty was  given  to  the  children.  The  testator 
died  on  the  7th  AprU  1885,  and  the  wtdoto  eon* 
tracted,  under  the  SetOed  Land  Act  18821.  to  sen 
the  eopy&olds. 

ThetruBteeshadnoi  been  admHied,  hut  the  lordtoaa 
not  eniiUed  to  seitefor  vmni  qf  a  tenant.  The 
lord  of  the  manor  daimed  to  be  paid  tktfine 
which  vjotUd  have  been  payable  if  ih«  inuteee 
had  been  admitted,  in  addiiion  to  the  fine  payable 
by  the  purchaser  on  admittance. 

Seld  (dissentiente  Fry,  LJ.),  that  the  lord  vdom  ovXy 
entitled  to  ^  finepayaUe  on  <Ae  adauiiamee  of 
the  pttrehaser. 

Leeiston  of  Chitty,  J.  (xffirmed. 

Bt  his  wiU,  dated  the  SOth  Sept.  1869,  John  Naylor 
devised  all  his  real  estate  to  Thomas  Naylor  and 
J.  N.  Sutterby  upon  trust  to  occupy  or  let  it  at 
their  discretion,  and  to  pay  the  net  profits  or 
rents  thereof  to  his  wife,  Eliza  Naylor,  for  life  for 
the  maintenance  of  herself  and  the  education  and 
bringing  np  of  his  funily,  the  same  to  be  for  her 
exclusive  use  and  free  from  the  debts  and  control 
of  any  future  husband,  and  after  her  death  he 
gave  the  property  to  her  children. 

The  testator,  who  died  on  the  7th  April  1885. 
was  tenant  of  some  copyhold  property  of  the 
manor  of  Sutton  Goutoch,  in  Lincolnshire,  to 
which  he  had  in  1869  been  admitted  to  iuAd  to  him 
and  his  heirs. 

On  the  12th  Feb.  1886  the  widow,  in  exercise  of 
her  power  nnder  the  Settled  Land  Act  188S.  sold 
the  property  to  Bichard  Spendla.  The  tmsteea 
of  John  Naylor's  will  had  not  been  admitted,  but 
the  lord  was  not  yet  entitled  to  seize  for  want  of 
a  tenant. 

The  lord  and  steward  of  the  manor,  who  were  the 
purchaser's  solicitors,  contended  that  they  were 
not  only  entitled  to  the  fee  payable  on  admission, 
but  also  to  the  same  fines  and  fees  as  would  have 
been  payable  if  the  trustees,  or  the  heir-at-law. 
had  been  admitted.  The  vendor  and  purchaser 
bad  arranged  that  if  the  extra  fine  and  fees 
were  payable,  the  vendor  should  pay  them.  The 
purchaser  took  out  a  summons  und^  the  Vendor 
and  Pnrchaser  Act  1874,  in  which  the  lord  and 
steward  concurred,  asking  for  an  order  declaring 
that  the  vrador,  on  conveying  to  the  purchaser 

(«)  Beportod  bjr  W.  C.  Biu,  Esq.,  ^nMer^taw. 
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under  sect.  20  of  the  Settled  Land  Act  1882,  was 
liafale,  or  that  the  estate  of  the  testator  was  liable 
to  pay  to  the  lord  the  fine,  and  to  the  steward  the 
fe»,  which  would  respectiTely  become  due  and 
demandable  in  case  the  costomaiy  heir,  or  the 
devisee  in  trust  of  the  testator,  had  required  to 
be^  and  had  been,  admitted  tenakt,  and  aa  on  the 
admittance  of  such  costomaty  heir  or  derisee. 

The  summons  was  heard  by  Ghitty,  J.  in 
chambers  on  the  24th  Jane  1866.  and  his  Lordship 
maide  the  following  order : 

The  jndge  is  of  ofi^oa  tliat  neitiur  EUsa  Najrior  the 
Tsmdor,  nor  B.  Sp«Bdla  th«  pnrofauer,  ia  liable  to  paj 
to  th«  Mid  lord  the  fine,  sod  to  the  said  ateward  the  fees, 
which  would  hare  beoome  doe  and  payable  if  the 
ettstoMMWT  hair  or  dim—  in  tnut  of  the  testator  John 
Ki^Ior  had  q>]>Iied  to  be  admitted,  and  bad  been 
admitted,  tenant  of  the  said  eop^hc^  hereditaments, 
but  that  the  lord  ia  bound  to  admit  the  aaid  parohaser, 
S,  Spendla,  on  payment  by  him  of  a  single  fine  and  set 
of  fees  in  respect  of  his  own  admittanoe. 

From  this  order  the  purchaser,  the  lord,  and 
the  steward  appealed. 

Archibald  Brown  for  the  appellants. — Sect.  20, 
mb-aeet.  3,  f>f  the  Settled  Lana  Act  prorides  tbat 
tiie  porohaser  is  to  be  admitted  "  on  payment  of 
customary  fines,  fees,  uid  other  dues  or  pay- 
ments." The  words  "on  payment"  show  that 
the  sub-section  refers  to  fines  payable  before  the 
admittance  of  the  purchaser,  tor  the  fine  on  his 
own  admittance  is  not  |iayable  until  he  has  been 
admitted.  The  contention  on  the  other  side  is 
that  there  may  be  a  surrender  witbont  the  sur* 
renderor  having  been  admitted.  Chitty,  J. 
treated  the  power  given  by  the  Act  to  the  tenant 
for  life  to  sell  as  amounting  to  the  same  tiring  aa 
if  the  testator  had  given  the  teiwit  for  liw  a 
power  of  appointment.  Bat  the  statute  does  not 
use  the  word  "  power."  By  sect.  22  of  the 
Settled  Estates  Act  1877  it  is  provided  that  a 
oonveyance  under  the  Act  shall  operate  as  if  the 
settlement  contained  a  power  of  revocation  and 
MHxnntment,  bnt  there  is  nothing  analogous  in 
tiuB  Act.  It  only  gives  a  power  to  convey  the 
interests  of  the  persons  claiming  under  the  settle- 
ment, not  the  estate  of  the  settlor.  Sect.  20,  sub- 
sect.  1,  provides  that  the  tenant  for  life  may  con* 
vey  "  for  the  estate  or  interest  the  subject  of  the 
settlement,"  which  means  for  the  aggregate  of  the 
interests  which  the  clumants  under  the  settle- 
ment take.  Sects.  5  and  18  seem  to  assume  that 
the  term  of  years  there  mentitmed  is  to  be  created 
oat  of  the  estate  of  the  tenant  for  life.  Hie 
settled  estate  is  not  the  same  thing  as  the  estate 
of  the  settlor: 

Bkeppard  t.  Woodford,  5  M.  A  W.  dOff. 

If  there  had  been  a  devise  to  trustees  in 
trast  for  Elisabeth  Kaylor  absolutely,  a  fine  as 
on  the  admittance  of  tite  trnstee  most  have  beui 
paid,  andthe  same  must  be  the  case  if  the  devise 
Is  to  a  trnstee  in  trast  for  an  infant ;  (sect.  59.) 
Sect.  61,  which  refers  to  the  case  of  married 
women,  shows  that  dispositions  under  the  Act  are 
to  take  effect  out  of  the  interests  of  beneficiaries. 
The  effect  of  the  Act  is  to  make  the  conveyance 
under  sub-sect.  3,  of  sect.  20  subject  to  the  same 
incidents  to  which  a  conveyance  by  the  trnstee 
wonid  formerly  have  been.  The  Wills  Act  (I  Vict, 
c.  26),  s.  4,  provides  for  the  payment  of  sndi  fines, 
fees,  &c.,  as  would  have  been  payable  if  the  person 
coming  to  be  admitted  had  acqaired  his  title 
under  the  old  law. 
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Cadman  Jone$  for  the  vendor. — Chitty,  J.  was 
right  in  holding  that  the  Act  imported  into  the 
wul  a  power  of  appointment  in  the  tenant  for 
life,  under  which  she  could  dispose  of  the  pro- 
perty  for  "  the  estate  or  interest  the  subject  of 
the  settlement,"  and  that  this  must  mean  the 
■whole  estate  or  interest  devised.  Under  sach  a 
oonveyance  the  purchaser  takes  the  whole  (d  the 
estate  as  if  it  nad  been  devised  to  him,  and  is 
only  liable  to  one  fine.  That  is  not  unjust  towards 
the  lord,  as  the  statute  only  imports  into  the  will 
a  power  which  the  testator  himself  might  have 
inserted.  Sect.  20,  snb-sect.  3,  cannot  refer  only 
to  fines  payable  by  someone  else  before  the  admit- 
tance of  the  purchaser,  as  in  the  majority  of  cases 
no  such  fines  would  be  payable.  The  words  "  on 
payment  of  customary  fines,"  &c.,  were  intended 
to  prevent  it  being  argued  that,  as  the  Act  pro- 
vided that  the  purchaser  should  be  admitted  on 
the  strength  ot  this  new  mode  of  alienation, 
which  was  unknown  to  the  customary  law,  it  was 
intended  that  he  should  be  admitted  without  a 
fine.  Even  if  the  Act  only  gives  an  authoritjr  to 
convey  the  interests  of  toe  persons  claiming 
under  the  will,  the  right  of  the  trustee  to  admit- 
tance would  pass  by  the  deed,  or  an  interest  under 
the  settlement. 

Brovm  in  reply. 

Cotton,  L.J.— This  is  a  summons  under  the 
Vendor  and  Purchaser  Act  1874  taken  out  for  the 
purpose  of  determining  whether  an^  fine  other 
than  the  usual  fine  on  admittance  is  under  the 
circumstances  payable  to  the  lord  of  the  manor 
in  respect  of  a  copyhold  sold  under  the  Settled 
Land  Act  1882.  On  a  summons  under  the 
Vendor  and  Purchaser  Act,  the  only  persons 
betwem  whom  the  court  can  decide  anytmng  are 
the  vendor  and  the  purchaser.  But  in  the  pre- 
sent case  the  lord  and  the  steward  of  the  manor 
came  in  and  agreed  to  be  bound.  The  vendw  is 
equitable  tenant  for  life  of  a  cop^hcdd  devised  to 
trustees  who  had  not  been  admitted.  She  atAA 
under  the  powws  of  the  Settled  Land  Act.  A 
requisition  was  made  that  the  trustees  must  be 
admitted,  but  that  was  abandoned,  and  a  requisi- 
tion sabstituted  that  the  vendor  must  pay  the 
fine  which  would  have  been  payable  if  the  trustees 
had  been  admitted.  Sect.  20  of  the  Settled  Land 
Act  enacts  that  on  asale  the  tenant  for  life  may,  as 
regards  land  sold,  including  copyhold  land  vested 
in  trustees,  convey  the  same  by  deed  for  the 
estate  or  interest  the  subject  of  the  settlement  to 
the  uses  and  in  the  manner  requisite  for  giving 
effect  to  the  sale,  and  that  such  a  deed,  to  the 
extent  and  in  the  manner  to  and  in  which  it  is 
expressed  or  intended  to  operate,  and  can  operate 
ntubrthe  Act,  shall  be  eflecttial  to  pass  the  land 
conveyed  discharged  from  all  &e  limitations, 
powers,  and  provisions  of  the  settlement,  and 
from  all  estateif,  interests,  and  chaigea  subsisting 
or  to  arise  thereunder,  with  some  exceptions 
which  need  not  be  noticed.  It  ia  then  enacted  by 
Bub-sect.  3  that,  "  In  case  of  a  deed  relating  to 
cnpyhold  or  customary  land,  it  is  Bufi&cient  that 
the  deed  be  entered  on  the  court  rolls  of  the 
manor,  and  the  steward  is  hereby  required  on 
production  to  him  of  the  deed  to  make  the  proper 
entry ;  and  on  that  production  and  on  payment 
of  customary  fines,  fees,  and  other  dues  or  pay- 
ments, any  person  whose  title  under  the  deed 
requires  to  be  perfected  by  admittance  shall  be 
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admitted  accordingly."  The  oaestion  is,  whether 
those  words  "  on  payment  of  customary  fines," 
Ac.,  give  the  lord  a  right  to  demand,  in  addition 
to  the  fine  payable  by  the  purchaser  on  admit- 
tance, a  fine  as  on  the  admittance  of  the  trustees. 
In  my  opinion,  the  Act  was  not  intended  to  take 
away  any  of  the  rights  of  the  lord,  but  was  not 
intended  to  gire  him  any.  The  lord  would  have 
no  right  to  a  fine  for  the  admittance  of  tnutees 
who  never  were  admitted,  and  from  whom  the 

f>urchaser's  right  to  be  admitted  is  not  deriTod. 
f  the  words  "  on  jjayment  of  customary  fines," 
Ac.,  had  not  been  inserted  it  might  have  been 
contended  that,  &a  the  statute  created  a  new  kind 
of  title  to  admittance,  the  lord  conid  not  demand 
a  fine  on  the  admittance,  of  the  purchasers.  The 
words,  therefore,  have  a  reasonable  meaning, 
without  construing  them  to  mean  such  fines  as 
wonld  have  been  payable  if  the  purchaser  had 
obtained  a  title  to  admittance  in  the  way  in 
which  he  must  hare  obtained  it  if  the  Settled 
Land  Act  had  not  passed.  That  seems  to  me  a 
forced  construction,  and  if  the  Legislature  had 
intended  it,  I  think  that  language  like  that  in 
sect.  4  of  the  Wills  Act  wonld  hare  been  used. 
The  appeal,  in  my  jndgment,  foils. 

Bowes,  L.J. — I  am  of  the  same  opinion,  and  for 
the  same  reasons. 

Fky,  L.X — I  have  the  misfortune  to  differ  from 
the  rest  of  the  court.  The  statute  provides  that 
the  purchaser  shall  be  admitted  "  on  payment  of 
eoBtranary  fines,  fees,  and  other  dues  or  wy- 
mentfl."  The  words  are  very  generaL  The 
atatate  does  not  speak  of  **  f&s  customary  fines, 
fees,  uid  other  daes  and  payments  payable  on 
admittance,"  but  of  cnatomary  fees,  ic.  It  is 
obrioas  that  there  are  no  cnstomaiy  fees  payable 
on  the  new  form  of  deed  given  by  the  statute. 
What,  then,  are  the  customary  fees  and  payments 
referred  to  P  There  are  two  possible  answers. 
Eithei'  those  which  would  have  been  payable  on 
or  before  admittance  if  the  Act  had  not  passed, 
or  those  which  would  have  been  p^able  on  admit- 
tance if  the  Act  had  not  passed.  The  former  con- 
struction leaves  the  ri^ts  of  the  lord  uiUouched, 
thn  latter  deprives  him  of  his  rights.  In  my 
opinioD,  the  Act  has  C[uite  a  different  object,  and 
mm  not  intended  to  interfere  with  the  rights  of 
the  lord,  and  I  think  that  the  cmstmction  which 
leaves  them  untouched  is  to  be  preferred.  As, 
however,  my  learned  brothers  ue  ai  a  contrary 
opinioD,  the  appeal  will  be  dismissed,  with  costs. 

SoHcitors  for  the  ai»el2aats,  Mo$eop  and  Bolfe, 
agents  for  Moaaop  and  moatop.  Long  Sutton,  Lm< 
colnahire. 

Solioitors  for  the  vendor,  Bdbinaon,  Pruttm, 
Mid  Stow,  agents  for  Stnrton,  H<dbeach,  Limsoln- 
flhire.   

Friday,  Feb.  II. 
(Before  Cotton,  Lutoust,  and  Lopes,  L.J  J.) 

LUMUET  V.  SlUUOliS.  (a) 
APPEAl  FROIC  THE  CHAKCEBI  DIVISIOS. 

SHU  oftale~-Bat9  of  interetf — Stipidaied  time  for 
payvxent — Povjer  of  sale — Ei^enaes  of  grantee — 
"SiiU  of  Sale  Act  (1878)  AmendmetU  Act  1882 
(45  4"  46  Viet.  e.  43)  «f.  7,  9,  IS— Form  in 

In  1884  the  plaintiff  gave  the  defendant  a  MB  of 
(«)  Bvported  bj  W.  C.  Bibb,  Esq.,  Butlrter«t  L»ir.  I 


eaie  on  hie  furniture  to  eecare  80Z.  with  interest 
"  ai  the  rate  of  one  shiUing  in  the  pound  per 

The  bill  of  tale  provided  for  redemption  of  the 
properly  oii  •paymeni  of  the  money  secured  by 
equai  Tnonthvg  tnetalmeatt  of  81.,  and  sfipniafea 
thai  m  the  event  iff  defamU  aU  the  inrialmeata 
aihoidd  heeome  due. 

Ji  aleomroeided  that ihe graaUee  ahovXd  he  eittiSed 
io  aiCeoete  eatd  a^eneee  lehidt  he  might  properly 
incur  in  defending  and  Tnaiwtaining  hte  right* 
under  the  hiU  of  sole ;  and  aUo  thai  after  ike 
esBpiraiion  of  fine  elsar  Agga  frora  the  day  of 
seizure  the  grantee  mig'ki  remove  the  ehatteta  <ma 
Bell  them. 

Held,  that  the  hUl  of  tale  was  not  void  with^  tJis 

BilUof  Sale  Act  (1878)  Amendment  Act  1882. 
Becieion  of  Stirling,  J.  tinned. 
The  plaintiff  in  this  action  claimed  an  injunction 
restraining  the  defendant  from  remaining  in. 
possession  of,  or  otherwise  interfering  with,  certain 
furniture  and  other  chattels  belonging  to  the 
plaintifl  and  comprised  in  a  bill  of  sale  given  by 
the  pUuntifi  to  the  defendant ;  a  declarati<m  that 
the  oUl  of  sale  was  void,  or,  in  the  l^tmlative» 
and  if  it  should  be  held  valid,  redMOptioa  of  the 
chattels  comprised  therein. 

The  bill  of  sale  was  dated  the  26Ch  Jan.  1884. 
and  was  given  "  by  way  of  security  for  the  pay- 
ment of  toe  sun  of  8(K.  and  intereet  thereon  at 
the  rate  of  If.  in  the  pound  per  month." 
And  the  plaintiff  agreed  to  pay  the  defendant 
The  prinoipal  man  afoiesaid,  together  with  the 
intereat  then  dns,  by  equal  monthl;  payiDeiiia  of  iS8, 
the  firyt  payment  to  be  made  on  the  let  daj  of  Mueh 
next,  bat  if  default  be  made  in  any  parent  when  it 
becomes  due,  the  whole  of  the  said  principal  som  (or  so 
much  thereof  aa  may  then  remain  anpud),  together  with 
the  interest  then  due,  shall  at  onoe  become  payable. 
And  it  is  further  a^eed  that  upon  payment  of  the  said 
priu<^ial  snm  and  interest,  and  any  expenses  which  the 
■aid  Lewis  Simmons  may  inoor  in  lawfully  seising  and 
remoring  the  chattels  hersby  assigned,  and  any  eesta 
whioh  ha  propscly  inonr  la  H*f»TMiiiiy  uid  iBn**iTiht- 
^^hia  zi^ts  hmeonckBr,  this  seeutitiy  shaU  beoome 

And  further,  that  if  the  defendant  sbonld 
become  entitled  to  snze  the  ohatt^  thereby 
assigned. 

He  and  Us  affnrts  mi^  enter  and  ZMnaiu  upon  aqy 
IweBises  where  the  said  diattels  may  be,  and  it  naoes- 
aazy  break  open  doora  and  windows  in  order  to 
obtain  admissioD,  and  after  the  expiratiou  of  fire  elear 
days  front  the  omy  of  seimze  naj  teaan  the  said 
chattels  and  sell  them, 

and  retain  out  of  the  proceeds  so  much  of  the 
principal  sum  as  might  then  remain  unpaid,  and 
the  interest  then  due  and  all  costs  ud  expenses 
incurred  as  aforesaid,  and  the  ezpoises  m  sale» 
and  also  any  rent,  rates,  uid  taxes  which  he 
might  p%j  in  respect  of  uy  premises  where  the 
said  chattels  might  be. 

The  fourth  instalment  being  in  arrear,  the  de- 
fendant took  possession  of  the  chattels. 

The  pUintifi  then  commenced  this  action,  andr 
though  willing  and  submitting  to  pay  to  tha 
defendant  the  amount  due  for  principal  interest, 
and  possession  money  on  the  bill  cf  sale,  con- 
tended that  it  was  void,  as  not  being  in  accordance 
with  the  form  in  the  schedule  to  the  Bills  of 
Sale  Act  (1878)  Amendment  Act  1882,  and  that 
he  was  entitled  to  the  costs  of  the  action. 

T.  L.  WilkrMon  for  the  plaintiff. 

B.  Neville  for  the  defendant.   ^  i 
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Snxme,  J. — Thrae  objections  lutve  been  taken 
to  the  Tsl^ity  of  the  bui  sale— munely,  first, 
that  it  is  not  in  accordance  with  the  form  pre- 
«cribed  hj  the  Bills  of  Sale  Act  1882,  inasmacn  as 
the  late  of  interest  has  not  been  stated  as  bo 
nmch  "  per  oevt.  per  annum ; "  seooDdly,  that  the 
]H<orision  for  making  all  the  instalmeDta  fall  dne 
at  one  time,  in  the  event  of  default,  offends  against 
the  Act ;  and,  thirdly,  that  the  power  to  break  in 
■doon  and  windowB  for  the  purpose  of  entering  is 
an  addition  to  the  authorised  form  which  invali- 
■dates  the  secaritj.  Now,  in  Davit  v.  Burton  it 
was  laid  down  by  Lord  Esher,  M.E.  that  (11  Q.  B. 
Div.  540)  "  the  real  principle  of  the  form  is  that, 
whatever  may  be  the  consideration  of  the  sum  of 
money  secured  by  the  bill  of  sale,  a  fixed  sum 
shall  be  stated  therein  in  figores,  and  in  direct 
terms,  and  that  snm,with  rateable  interest  thereon, 
shall  be  recovered  by  the  holder."  In  Myert  t. 
EUiott  (54  L.T.  Kep.  N.  S.  6S2;  16  Q.  B.  Div. 
■^S)  the  interest  could  not  be  distinguished  from 
bonus,  and  the  case  is,  tberrfore,  not  the  same  an 
that  now  before  me  Horeover,  the  dicta  of  the 
judges  there  really  went  beyond  their  actual 
decision^  and  it  will  be  seen  that  Lopes,  L.J. 
is  hia  judgment  drew  attention  to  the  facb 
that  the  form  prescribed  by  the  statute  provides 
that  tha  bill  oi  sale  is  to  specify  the  interest  "  at 
the  rate  of  per  oent.  per  annum  [or  vhatever 
tUe  may  he  Die  rate]."  In  my  judgment,  the  rate 
•of  interest  in  the  preset  case  is  suiticiently  stated. 
The  second  point  was  also  argued  upon  the  autho- 
rity of  the  same  two  cases.  Heither  of  these 
•eases,  bowerer,  nor  the  case  of  H^heH-Mton  v. 
Grwme  {SI  L.  T.  Bep.  N.  S.  412 ;  13  Q.  B.  Dir. 
789),  in  which  the  question  of  stipulated  time  of 
payment  came  under  coneideration.  was  exactly 
on  all  fours  with  the  present  case.  The  statutory 
form  provides  that  "  the  stipulated  times  or  time 
of  payment "  shall  be  stated,  and  here  I  find  that 
the  stipulated  times  were  sufficiently  stated  as 
being  ten  Euccessive  months.  Then  the  third 
-question  was  as  to  the  power  to  break  open  doors 
and  windows,  and  it  was  said  that  th^  was  an 
nnanthorised  addition  to  the  form.  It  is  clear, 
however,  that  the  form  admits  of  certain  addi- 
tions, for  it  contains  these  words  :  "  Here  insert 
terms  as  to  insnrance,  payment  of  rent,  or  other- 
wise, whicb  the  parties  may  agree  to  for  the 
maintenao<%  or  defeasance  of  the  security ; "  and 
in  Ths  OonMilideded  Credit  Corporation  v.  Qosney 
(54  L.  T.  Bep.  N.  S.  21;  16  (J.  B.  Div.  24)  the 
«jq|»<eflBiott  **  aetteasanoe  **  received  a  judiciflj  in- 
terpretation as  meaning  the  putting  an  end  to 
the  existence  of  the  security  by  the  i^etdisation  of 
the  value  of  the  goods  for  the  benefit  of  the 
mortgagee.  The  provision  for  realisation  most 
not  offend  against  sects.  7  and  13  of  the  Act ;  but 
the  clause  here  in  question  does  not,  in  my  judg- 
ment, transgress  these  sections.  Therefore  I 
hold  that  the  bill  of  sale  is  not  invalid  for  any  of 
the  reasons  which  have  been  urged,  and  the 
action  must  be  dismissed  wi^  costs. 

From  this  decinon  the  plaintiff  appealed. 

T.  L.  IViUeitiaon  (P.  Roae'Innea  with  him)  for 
the  appellant. — The  bill  of  sale  is  void,  as  it 
irfCeads  against  the  Bills  of  Sale  Act  (1878) 
Amendment  Act  1882.  The  rate  of  interest  is 
not  properly  stated.  It  onght  to  state  clearly 
ibe  rate  per  cent.,  so  that  the  borrower  mav  have 
liis  attcDtion  called  to  the  fact,  if  it  is  exorbitant. 


The  |H*eseiit  rate  is  60  per  oent.  per  annum,  and 
that  would  not  be  brought  to  the  mind  of  an 
ignorant  man: 

Sfvan  V.  XUiott,  54  L.  T.  Sep.      S.  552 ;  IS  Q.  B. 
Div.  536; 

Pavuv.  Burton,  48 L.T.  Bep.  X.  8., 433;  on  sppeal 
11  Q.  B.  Div.  5S7. 

Then  the  provision  that  on  default  in  payment  of 
one  instalment  all  shall  become  due,  concravenes 
the  Act,  as  it  does  not  sufficiently  state  "the 
stipulated  time  for  payment,"  as  required  in  the 
form  in  the  schedule  to  the  Act.  It  makes  the 
time  for  payment  depend  on  a  oontingency,  and 
such  a  clause  is  not  in  the  form.  It  is  similar  to 
a  stipulation  for  payment  on  demand,  which 
makes  the  bill  of  sale  void: 

BtUktrinfUm  r.  Orooms,  SI  L.  T.  Bep.     B.  412;  18 
Ch.  Div.  780. 

Another  objection  to  this  bin  sale  is  that  the 
grantee  is  to  be  entitled,  not  only  to  the  usual 
expenses  of  a  mortgagee,  but  to  all  costs  and 
expenses  which  be  may  properly  incur  in  de- 
fending Mid  unyntaiTttTig  luB  rights  ooder  the 
bill  of  s^,  whicii  is  far  beyond  what  he  is  en- 
titled to: 

CotttmU  T.  BtraUon,  28  L.  T.  Bep.  N.  8.  SIB; 
L.  Bep.  S  Ch.  App.  SKt. 

The  provision  as  to  the  sale  after  the  lapse  of  five 
days  is  also  bad  under  sect.  7  of  the  Act,  as  if 
the  grantee  had  entered  into  possession  that 
power  might  be  exercised,  although  the  court 
ordered  him  to  Trithdraw  from  possession.  Since 
the  decision  of  Stirling,  J.  it  has  been  decided  by 
the  Court  of  Appeal  that  a  power  to  break  open 
the  doors  and  windows  of  the  premises  where 
tiie  chattels  might  be^  does  not  invalidate  the  bill 
of  sale: 

Bx  parU  Tht  Offialal  Beeeiver ;  Re  MorriU,  56  L.  T. 
Bep.  V.  S.  42;  18  Q.  B.  JHy.  222. 

Sriee,   Q.G.,  for  the  respondent,  was  not 

called  on. 

CJoTTON,  L.J. — This  is  an  appeal  from  a  deci* 
sion  of  Stirling,  J.,  in  which  he  held  that 
a  bill  of  sale  was  good,  and  dismissed  an 
action  to  restrain  the  bolder  of  the  bill  from 
enforcing  it.  This  appeal  is  really  an  appeal 
for  costs,  and  the  result  will  be  unfortunate 
for  the  appellant,  as  it  will  increase  the  costs 
to  be  paid  by  him.  The  first  objection  talno. 
to  the  bill  of  sale  was  that  it  ought  to  state  the 
rate  of  interest  per  annum.  Undoubtedly  the 
Act  does  require  that  the  bill  ctf  sale  shall  state 
with  reasmiable  certaiutr  the  rate  of  interest 
payable  per  annum,  bnt  I  think  this  bill  of  sale 
does  so.  It  states  that  the  interest  is  to  be  at  the 
rate  of  Is.  per  pound  per  month,  and  a  person  of 
ordinary  intelligence  can  easily  calculate  that 
the  rate  of  interest  is  60  per  cent,  per 
annum.  The  case  of  Myers  v.  Elliott  (ti&t 
sup.}  was  relied  on,  but  it  is  an  entirely  diffe. 
rent  case  to  the  present  one.  In  his  judg- 
ment in  that  case  Lindley,  L.J.  states  the  ground 
of  the  decision,  namely,  that  a  sum  of  152.  was  to 
be  paid  for  bonus  and  interest,  and  it  was  impos- 
sible to  ascertain  what  part  of  that  sum  rqire* 
aented  intmst  and  what  part  bonus.  Here  the 
ieterest  is  stated  in  snch  a  way  that  the  rate  per 
aiuinm  can  be  calculated  by  a  man  of  ordinary^ 
intelligence.  Then  it  is  said  that  the  form  in  the 
schedale  to  the  Act  reonires  that  a  stipulated 
time  shall  be  mmtioned  for  le^jj^^^a^^t 
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the  timn  is  not  distinctly  mentioned  here.  E  think 
it  is  sufficiently  stipulated.  It  is  provided  that 
payment  of  the  instalments  shall  be  made  on  the 
first  day  of  each  month,  and  that  in  case  of  default 
in  payment  of  any  instalment  the  whole  of  tho 
balance  of  the  moneys  secured  by  the  bill  of  sale 
shall  become  due ;  that  is,  that  the  whole  of  the 
money  shoald  be  paid  on  the  date  upon  which  the 
instalment,  if  there  had  been  no  de&ult,  would 
hsTO  been  payable.  That  is  entirely  different  to 
a  provision  that  the  money  is  to  be  payable  on 
demand.  In  that  case  the  time  for  payment  is 
left  to  the  option  of  the  lender.  Here  there  is  a 
stipulated  time  for  the  payment  of  each  of  the 
instalments,  but  if  the  borrower  omits  to  pay  an 
instalment,  another  time  for  the  payment  of  all 
*  the  remaining  instalments  is  substituted  for  the 
former  one.  The  objestion  to  the  prorision  for 
forcible  entry  has  not  been  pressed  upon  us, 
having  regard  to  the  decision  of  Be  Morritt  (ubi 
gup.).  An  objection  was  also  taken  to  the  provi- 
sion with  regard  to  the  right  of  the  holder  of  the 
bill  of  sale  to  costs  which  he  might  properly  incur 
in  defending  or  maintaining  his  security.  It  is 
said  that  it  gives  him  a  right  to  retain  costs 
which  otherwise  he  would  have  no  ri^ht  to,  bat  I 
do  not  think  it  adds  anything  to  his  rights  under 
the  fonn  given  in  the  schedule.  The  lender  is 
entitled  to  all  costs  which  he  may  properly  incur, 
and  without  any  express  contract  there  is  an  im- 
plied contract  that  he  shall  have  them.  Moreover 
the  form  provides  for  the  insertion  of  terms  as  to 
insnrance  "  or  otherwise,  which  the  parties  may 
agree  to  for  the  maintenance  or  defeasance  of  the 
security."  If  the  lender  has  not  an  implied  right 
to  these  costs,  the  parties  might,  under  that  pro- 
vision, agree  that  be  should  have  it.  As  a  general 
rule,  a  mortgagee  is  entitled  to  add  to  bis  security 
all  costs  incurred  in  defending  his  security.  I  de- 
cide that  the  obiection  cannot  be  maintained,  on  the 
ground  that  the  provision  objected  to  has  not  in 
any  way  added  to  what  the  holder  of  the  bill  of  sale 
could  nave  d<me  under  the  form  in  the  schedule. 
Then  an  objection  was  rused  to  the  form  of  the 
power  of  sale,  which  it  is  said  might  interfere 
with  the  provisions  in  sect.  7  of  the  Act.  It  was 
Bud  that  it  was  wrong,  because  it  might  interfere 
with  the  power  which  a  judge  has  of  making  an 
order  preventing  the  romoral  of  the  chattels.  I 
do  not  think  that  it  is  possible  that  it  can  have 
such  an  effect.  It  was  su^^sted  that  the  judge, 
when  appealed  to  under  that  section,  might  make 
an  order  restraining  the  removal  of  tne  goods 
only,  and  not  tbeir  sale,  and  that  in  such  a  case, 
under  the  power  of  sale  in  this  bill  of  sale,  the 
order  of  the  jndge  might  be  rendered  of  no  avail; 
but  I  do  not  think  a  jndge,  having  the  facts 
before  him,  would  make  such  an  order.  That 
objection,  therefore,  also  fails.  In  my  (X)inion, 
therefore,  the  appeal  must  be  dismuwed,  with 
costs. 

LiKDLEY,  L.J.— I  entirely  agree,  and  have 
nothing  to  add. 

Lopes,  L.J. — I  also  agree.  I  will  only  add, 
since  it  is  said  tliat  the  rate  of  interest  must 
be  specifically  stated,  that  I  adhere  to  what  I 
said  m  Myer»  v  EUioft.  In  that  case  a  sum  was 
stated  to  include  bonus  and  interest,  and  in  my 
judgment  I  said,  "With  regard  the  question 
whether  the  rate  of  interest  must  be  stated,  it  is 
worthy  of  observation  how  precise  the  provisions 


of  the  form  in  the  schedule  are  on  that  point. 
It  says '  and  interest  thereon  at  the  rate  of  per 
annum  [or  whatever  else  may  be  the  rate']' 
meaning  thereby,  an  I  understand  it,  that  the  bill 
of  sale  IS  to  specify  the  percentage  per  annum,  or 
per  month,  or  whatever  the  rate  may  be."  In  the 
present  case  I  think  the  rate  of  interest  is  easily 
calculated  and  is  sufficiently  stated.  On  the  otlwr 
points  I  have  nothing  to  add. 

Appeal  ditmiued. 

Solicitor  for  the  appellant,  G.  A.  Amjier. 
Solicitors  for  the  respondent,  Nordon  and 
hazaruM. 


HIGH  COURT  OF  JUSTICE. 

GHANGEBT  DIVISI02f. 
Friday,  Feb.  25. 
(Before  Kay,  J.) 

The  Fusee  Vesta  Company  Limited  v.  Bbyast 
AND  May  Limited  (No.  2).  (a) 

Praeiice — Patent — Action  for  infringemetU  —  Dis- 
claimer after  commencement  of  action — Threat- 
ening legal  proceedings  pending  diadaimer— 
Injunction — Patents,  Designs,  and  Trade  Marks 
Act  1883  (46  ^  47  Vict.  c.  67),  s.  32. 

An  action  Tiaving  been  commenced  by  patentees  in 
respect  of  an  alleged  infringement  of  their  patentf 
they  subsequently  applied  to  the  court,  under 
sect.  19  of  the  Patents,  Designs,  and  Trade  Marks 
Act  1883  (46  *  47  Vict.  e.  57),  before  any  defenoe 
to  the  action  bad  been  delivered,  that  they  might 
he  at  liberty  to  a^ly  at  tlte  Patent  Office  for 
leave  to  amend  thetr  meeijication  by  disclaiming 
a  portion  thereof,  and  thai  pending  the  decision 
of  such  a^lication  aUfurtJier  prooeedings  in  the 
aetion  might  be  stayed.  The  Court  granted  the 
liberty  asked  for,  tnU  imposed  tJie  foUounng 
terms :  That  no  further  proceedings  should  be 
tdken  in  the  action  until  the  disclaimer  had  been 
properly  made ;  that  if  the  disclaimer  were  made 
the  jplainti^s  must  pay  all  the  defendants' costs 
of  the  action  up  to  the  diselavmer,  as  betweenparty 
and  party ;  that  the  plaintiffs  must  undertake 
forthwith  to  take  proceedings  to  amend  their 
specification  hy  dimaim^,  founding  their  action 
simply  upon  tJie  specification  as  amended ;  and 
tlutt,  if  that  course  were  not  adopted,  the  action 
muAt  stand  dismissed:  {see  The  Fusee  Testa 
Company  Limited  v.  Bryanx  and  May  Limited, 
ante,  p.  110.) 

Shortly  after  tuch  order  was  made  the  plaifU^  setU 
circular*  to  customers  of  the  defetMUtnU  threat- 
ening legal  proceedings.  The  defendants  then 
moved,  under  sect.  32  of  the  Patents,  ^c.  Act 
1883,  that,  notwithstanding  tlie  stay  of  pro- 
ceedings  under  ike  previous  order,  the  plaintiffe 
mightoe  restrained jrcnn threatening  by  circulars, 
advertisements,  or  otherwise,  any  other  person 
with  legal  proceedings  in  respect  of  the  manu- 
facture or  sale  of  the  fusees,  vutai,  or  ofher 
articles  made  under  the  patent. 
The  plaintiffs  contended  that  (he  defendants  could 
not  move  for  an  injunction  unless  they  brought  a 
eross-adion  or  put  in  a  eounter-daim.  The 
answer  to  tlmt  was,  thzt  in  the  present  state  of  the 
proceedings  the  defendants  could  not  bring  in  a 

(a)  Bnported  by  E.  A.  SOUTOHUir,  Em.,  BurWiMrttlAW. 
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eounter-elaim ;  but  they  undertook  to  deliver  mte 
at  soon  at  they  were  in  a  petition  to  do  ao. 

that  there  had  been  a  threat  of  legal  pro- 
eeedingt;  and  that  the  court  had  jwritdieUon  to 
grwiU  fJto  injunction  aakedfor. 

As  action  was  bronefat  for  the  alleged  infrtnite- 
ment  hj  the  defencwits  of  the  plaintifFe'  patent 
taken  out  in  1885. 

The  action  had  only  juBt  been  commenced,  and 
no  defence  had  yet  been  delivered. 

A  motion  was  then  made  by  the  plaintiffs,  under 
sect.  19  of  the  Patents,  Designs,  and  Trade  Marks 
Act  1883,  for  liberty  to  apply  at  the  Patent  Office 
for  leave  to  amend  the  specification  of  their  patent 
by  disclaiming  the  first  claiming  clanse  thereof, 
and  by  making  such  other  alterations  as  wonid  be 
rendered  necessary  thereby.  The  motion  also 
asked  that,  pending  the  decision  of  sach  appli- 
cation, all  further  proceedings  in  the  action  miitht 
be  stayed. 

On  the  14th  Jan.  1887  Kay,  J.  granted  the 
liberty  asked  for ;  but  imposed  the  following  terms : 

That  no  farther  proceedings  shotdd  be  taken 
in  the  action  ontu  the  disclaimer  had  been 
properly  made  -,  that  if  the  disclaimer  were  made, 
the  plaitttifEs  must  pay  all  the  defendants'  costs 
of  the  action  up  to  the  disclaimer  as  between 
party  and  party;  that  the  plaintiffs  mnst  under- 
take forthwith  to  amend  the  specification  by 
disclaimer,  founding  their  Bcti^n  simply  upon  the 
specification  as  amended ;  and  that,  if  that  course 
were  not  adopted,  the  action  must  stand  dis- 
missed :  (see  The  Futee  Veala  Company  Limited 
T.  Bryant  and  May  Limited,  ante,  p.  110.) 

Shortly  after  tliat  order  was  made  the  plaintiffs 
sent  postcards  to  customers  of  the  defendants, 
soliciting  orders,  and  containing  the  following 
warning : 

CantioQ.— Beware  of  spnrioas  imitationa.  None  ate 
peoTiina  bat  those  sold  under  Bell's  (tho  plaintitfa') 
patent  and  trade  mark.  Infringers  and  those  dealing 
in  their  Bpniioos  imitations  are  liable  to  legal  pro- 
oeediitgR. 

The  defendants  now  moved,  under  the  32nd 
section  of  the  Patents,  Desigas,  and  Trade  Marks 
Act  1883(a),  that,  notwithstanding  the  stay  of 
proceedings  under  the  previous  order,  the  plain- 
tiffs might  be  restrained  from  threatening  by 
circnlars,  advertisements,  or  otherwise,  any  other 
person  wilii  l^^l  proceedings  in  respect  of  the 
muinfactore  or  sale  of  the  fiuees,  Testas,  or  other 
articles  made  under  the  patent. 

Sir  Biehard  E.  Wefirtw  (A.-G.),  Aeton,  Q.C., 
■ad  Carpmael,  for  the  defendants,  in  support  of 
the  motion,  referred  to 

Hts  Futee  Vuta  Ompany  Limited  r.  Bryant  and 
May  Limited,  ante,  p.  110 ; 

(a)  Seot.  32  of  the  Patents,  Designs,  and  Trade  Marks 
Act  18^  enacts  that :  '*  Where  any  person  dainung  to 
be  the  patentee  of  an  invention,  hj  circnlare,  adverliBe- 
mentfl,  or  otherwise,  threatens  any  other  person  with 
any  legal  prooeedings  or  liability  in  reepeot  of  any 
alleged  mannfaotare,  use,  sale,  or  pnronaBe  of  the 
inventdon,  any  person  or  persona  wgrieved  thereby 
may  hring  an  action  agunst  him,  and  may  obtain  an 
iignnotion  against  the  oontinnanoe  of  snch  threats,  and 
Biay  recover  sacb  damage  (if  any)  as  may  have  been 
nutained  thereby  if  the  alleged  manofaotoze,  ase,  sale, 
or  pnrohaae  to  which  the  titreata  related  was  not  ia  faot 
as  infringement  of  uiy  legal  rights  of  the  person 
"wkiTTg  Boeh  tiireats :  Provided  that  this  section  shall 
not  KStplf  if  the  person  making  snch  threats  with  dne 
diHgenoe  oommences  and  proseontea  an  action  for  in- 
&iii(|«nient  of  his  patent. 


Boles  of  Court  1883,  Order  XIX.,  r. 

Bray  V.  Gardner,  82  L.  T.  269  ;  81  8.  J.  231 ; 

Singer  v.  Staeeen,  1  Pat.  Caa.  Bep.  121 ; 

WeSker  v.  ClarU,  82  L.  T.  228 :  81  S.  J.  232 ; 

B*nuU  V.  Tait,  45  L.  T.  Bep.     S.  748 ; 

fktents,  Designs,  and  Trade  Harks  Aet  1888,  s.  83. 

MovUon,  Q.C.  and  TT.  R.  Soutfield,  for  the 
plaintiffs,  contra,  referred  to 
Bray  v.  Gardner  (vbi  sup.) ; 

stents,  DesignB,  and  Trade  Blarks  Aet  1883. 
SB.  18, 19, 20. 

No  reply  was  called  for. 

The  ar;guments  sufficiently  appear  from  the 
judgment. 

Eat,  J*. — I  have  no  donbt  whatever  what  the 
court  ought  to  do  in  this  case.  An  action  has 
been  brought  by  the  Fusee  Testa  Company 
Limited  against  Bryant  and  May  Limited,  whica 
is  an  action  for  infrmgement  of  a  certain  pat^fe 
to  which  the  Fusee  Yesta  Company  Limited 
allege  they  are  entitled.   While  that  action  was 

Emaing  the  plaintiffs,  the  Fusee  Vesta  Company 
imited,  applied  to  the  court  for  leave  to  dis- 
claim a  part  of  their  specification.  That,  of 
course,  was  prima  fade  an  admission  that  they 
could  not  rely  upon  the  patent  as  thev  had  it. 
Everybody  knows  that  it  is  perfectly  well  settled 
that,  if  a  part  of  a  specification  is  bad  and  too- 
large  in  claiming  something  that  is  not  novel,  it 
affects  not  merely  the  partl)ut  the  whole  patent. 
That  is  so,  because,  when  a  monopoly  is  granted 
by  a  patent,  the  person  who  seeks  to  obtein  the- 
monopoly  must  tf^e  cue  to  confine  his  claim 
within  proper  legal  limits.  When  the  applica- 
tion for  leave  to  disclaim  was  made,  the  court 
gave  leave  to  the  plaintiffs  to  make  an  applica- 
tion to  disclaim  part  of  the  specification  of  their 
patent.  The  application  was  for  "  leave  to  amend 
specification  of  their  patent  No.  1965,  of  the  year 
1885,  by  way  of  disclaimer  of  the  first  claiming- 
clause  thereof,  and  by  making  such  other  altera- 
tions as  would  be  rendered  necessary  thereby.'" 
The  court  gave  the  plaintiffs  liberty  to  do  that, 
but  stayed  all  further  proceedings  in  the  action 
pending  that  amendment  or  disclaimer,  and 
ordered  the  plaintiffs  to  pa^  all  the  costs  of  the 
defendants  of  this  action,  in  any  event,  up  to 
and  including  the  apjdication  and  consequent 
upon  that  amendment.  Since  that  application 
has  been  nuuie,  and  before  any  application  ti> 
disclaim  has  been  carried  in  before  the  proper 
officer,  the  plaintiffs  hare  issued  postcards  to 
customers  of  Bryant  and  May  Limited  in  these 
terms :  "  Notice.— Your  attention  is  directed  t& 
B.  Bell's  Patent  New  Match  registered  under  the 
name  of  the  '  Fusee  Testa.*  It  is  inodorous  and 
tasteless  and  unextingnishable  in  all  weather.  In- 
dispensable to  all  sportsmen  and  cyclists.  May 
we  add  yonr  name  to  our  list  of  customers  P  The 
Fusee  Testa  Company  Limited.  Point  Pleasant, 
Wandsworth,  London."  Bo  far  there  is  no  objec- 
tion at  all.  Then  comes  this  in  large  capitals : 
"  Caution. — Beware  of  spurious  imitations.  None 
are  genuine  but  those  sold  under  Bell's  Patent " — 
that  of  course  means  this  particular  patent — 
"  and  trade  mark  infringers  and  those  dealing- 
in  their  spnrions  imitations  are  liable" — not 
"  wilt  be  liable  "  but — **  are  liable  to  legal  pro- 
ceedings." The  defendants  now  appljr  in  this 
action  and  say,  "Restrain  the  plaintiffs  from 
sending  to  our  customers  threats  of  this  kind." 
It  is  as  plainly  as  wor^,  fan  rglQy^^or 
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an  intimabion-  that  anybody  who  infringes  the 
existing  patent,  as  to  which  no  disclaimer  is  yet 
pnt  in,  is  liable  to  legal  proceedings.  The  first 
objection  urged  by  the  plaintifFs  is,  that  this  is  a 
motion  which  cannot  properly  be  made.  It  is 
said  that  ibe  defendants  cannot  mure.  I  do  not 
agree  with  that.  I  think  the  defendants  can 
move.  Then  it  is  said,  at  an^  rate  the  defendants 
cannot  move  unless  they  bnng  a  cross-action  nr 
pat  in  a  coanter-claim.  The  answer  which  was 
suggested,  and  whicli  occmred  to  one  at  the 
moment,  was  this :  At  present  the  defendants 
cannot  put  in  a  counter-claim  becanse  the  action 
is  not  in  a  stage  at  which  a  counter-claim  can 
be  pnt  in,  all  proceedings  in  the  action  being 
stayed.  They  mnst  waic  till  the  action  is  in  some 
form  or  other  renewed  before  they  can  put  in  a 
counter-claim.    But  the  court  has  Tcry  often 

f ranted  an  injunction  before  any  bill  or  action  has 
een  filed  or  commenced  at  all.  The  cases  on  this 
point  will  be  found  collected  at  page  606  of  Mr. 
Kerr's  book  on  InjunctioAs.  They  go  back  as  far 
as  Acherley  v.  Vernon  (cited  2  Eq.  Cas.  Abr.  527). 
It  is  quite  familiar  to  the  court,  in  a  case  where 
special  circumstances  require  it,  that  the  court 
need  not  wait  till  a  writ  has  been  issued,  but  will 
grant  an  injunction  on  the  person  who  applied 
xor  it  undertaking  to  bring  an  action  in  due  time. 
In  this  case,  if  it  be  necessary,  the  Attorney- 
General,  I  understand,  offers  on  behalf  of  the 
defendants  an  undertaking  that,  so  soon  as  the 

Sosition  of  the  action  will  lulow  them  to  do  so,  the 
efendants  will  put  in  a  counter-claim.  Upon 
that  undertaking,  at  any  rate,  X  hare  no  doubt 
whatever  of  the  jurisdiction  of  the  court  in  this 
action  to  grant  the  injunction  which  is  asked. 
Then  it  is  said  that  the  injunction  ought  not  to 
be  g^nted,  and  the  reason  given,  if  I  thoroughly 
comprehend  it,  is  this :  Under  the  existing  Patent 
Act,  when  the  disclaimer  has  been  made,  after 
that  disclaimer  the  plaintiffs  will  be  at  liberty  to 
bring  an  action  ^gainst  persons  who  even  before 
the  disclaimer  infrin^^  that  part  of  the  patent 
which  has  not  been  disclaimed.  Be  it  so.  They 
cannot  sue  till  after  the  disclaimer  has  been  made. 
That  is  qaite  clear;  and  this  intimation,  seat  out 
by  the  plaintiffs,  as  I  pointed  oat  yrben  I  rwd  it, 
is  that  people  will  not  be  Jureajier  liable  when  a 
disclaimer  is  pnt  in,  but  are  now  liaUe  to  an 
action — which  is  not  true.  However,  I  do  not 
mean  to  rest  the  case  upon  that  poivt.  It  seems 
to  me  clear  that  when  a  plaintiff,  pending  an 
action  by  him  for  infringement,  takes  the  step  of 
applying  to  the  court  for  leave  to  amend  his 
specification  by  disclaimer,  he  thereby  admits 
that  his  patent  (at  leabt  for  the  purpose  of  a 
motion  of  this  kind)  in  the  form  in  which  he  has 
got  it,  is  a  bad  patent.  To  allow  bim  to  go  on 
uireatening  the  customers  of  the  defendants  with 
actions,  as  by  this  postcard  the  plaintiffs  in  the 
[ffesent  case  nave  done,  would,  it  seems  Co  me,  be 
extremely  inequitable  until  th^  have  by  dis- 
claimer, at  any  rate,  put  their  patent  into  a  proper 
shape.  How  do  I  know,  and  it  is  impossible  for 
the  person  who  reoaves  that  postcard  to  know, 
whether  or  not  the  portion  of  the  patent  in 
respect  of  which  he  is  threatened  is  the  portion 
that  is  going  to  be  disclaimed  ?  For  anything 
that  appears  on  that  postcard  it  may  be  the  very 
portion  that  is  going  to  be  disclaimed.  Tl^ 
person  receiving  the  postcard  cannot  have  the 
least  idea  what  is  going  to  be  disdaimedf  or 
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whether  anvthing  is  going  to  be  disclaimed,  nor 
is  the  fact  that  a  oisclaimer  is  intended  mentioned 
on  the  face  of  it.  Therefore,  the  position  at 
present  is  this :  The  plaintiffs,  who  confess  that 
they  hare  a  patent  which  they  dare  not  submit 
to  the  test  of  a  trial,  and  the  specification  of 
which  they  have  obtained  leave  to  amend  by  way 
of  disclaimer,  meanwhile,  and  before  they  put  in 
the  disclaimer,  threaten  the  customers  of  the 
defendants  in  the  action  which  has  been  stayed. 
The  action  has  been  stayed  by  reason  of  tba 
platnti&*  applying  for  a  disclaimer,  and  ther 
threaten  the  defendiuitB'  customers  withprooeed- 
ings  for  infringement  of  their  patent,  ^at  is  a 
state  of  things  which  it  seems  to  me  the  court 
ought  not  to  allow.  I  therefore  have  no  hesita- 
tion in  granting  an  injunction  which  mnst,  at  any 
rate,  extend  to  the  trial  of  this  action,  or  further 
order,  restraining  the  plaintiffs  from  sending  to 
the  customers  of  Bryant  and  May  Limited  poet- 
cards  containing  this  caution  or  any  other  threat 
of  legal  proceedings  for  infringement  of  the 
existing  patent ;  and  I  mnst  say  that  I  dislike 
the  whole  defence  so  much  that  I  think  it  is  right 
to  order  the  plaintiffs  in  the  action  to  pay  the 
costs  of  this  motion. 

Solicitors  for  the  plaintiffs,  Shidson-Miller  and 
Vernon. 

Solicitors  for  the  defendants,  TTtZwrn,  Sri$tow$, 
and  Garpmad. 


Friday,  March  4. 
(Before  Kay,  J.) 
Fbnnesst  v.  Babbits  a.hd  Soxs.  (a) 
Practice — Action  eomitienced  in  Cliancery  Dioisio* 
-"Trial — Daraagea — Right  to  irialhyjunj — i>£*- 
cretion  of  court  to  dired  trial  witJtout  a  fiery— 
Rulea  of  Court  1883.  Order  XXXVL.  rr.  4,  6. 
J»  on  action  hrougkt  by  the  plainiif  in  the  C&on- 
eery  Diviaion  againat  the  defendanta,  in  rtapeet 
of  an  infringement  hy  them  of  hia  regiaiered  trade 
mark,  and  claiming  an  account  of  profits  or 
damagea,  tlie  defendanta  mthmittcd  to  a  perp^ual 
injunction;  and  the  only  queation  remaining 
to  be  tried  loaa  what  damagea  thould  be  paid, 
tJie  plaintiff  waiving  any  aecoimt  of  profUa.  The 
plaintiff  applied  to  the  eovirt  that  the  action 
might  be    tran^eired    to  the    Qneen'a  Bench 
Diviaion,  so  that  it  migJtt  be  tried  with  a  jury. 
This  application  toaa  oppoaed  by  the  defendanta,M 
the  ground  that,  nndier  rule  4  of  Order  XXXVI. 
of  the  Rules  of  Gourt  1883,  the  judg*  had  a  di»~ 
cretion ,-  and  that  the  damages  eoiud  be  aa  wM 
aacertained  by  tJte  judge  in  court  or  dumJ/en  as 
by  a  jury. 

Held,  that  the  judge  had  no  discretion,  and  that, 
under  ride  6  of  Order  XXXVL,  an  order  mutt 
be  made  for  a  trial  with  a  jury. 

But  held,  that,  even  if  the  court  had  a  discretion, 
this  waa  not  a  ease  in  which  suehdiserelion  ought 
to  be  exercised,  the  only  queation  remaining  at 
issue  in  tJie  action  being  in  regard  to  the  amount 
of  damages  for  the  infringemeni  of  the  trade  masrk, 
which  question  would  be  more  properij/  tried  wUk 
than  without  a  jury. 

The  plaintiff,  £dmund  Henry  Fennossy  (trading 
as  B.  F.  Brown  and  Co.),  brought  this  action  in, 
the  Chancery  Division  i^ainst  Eabbits  and  Sou* 

Digitized  by  VjOO^Tc 


Fehkust  v.  Babbits  axd  Sons. 


J«d9.UMfJ 


TEE  LAW  TIHIiS. 


CIMAS.DIT.] 


FimnsCT  «.  Buma  Soirs. 


[Guji.Dz¥. 


the  defendant^  ^^^^  hmvinft  iniru^ed  the  plain- 
tifTs  tmde  ms^  "Brown'B  Satin  Polish." 

Tbmt  trmde  mark  was  duly  regiiitered  on  the 
2»th  Jan.  1873.  but  had  been  used  fay  the  i^^n- 
tifTs  predecessOTs  in  title  nx  Tears  befon  the 
16U  April  1877. 

On  the  18th  April  1883  the  plaintiff  became 
tlw  ngiBteied  pr^Miator  of  the  trade  niMk.  the 
suae  haniq;  been  jnnmaly  dni;  assigned  to 
kns. 

Theidaintiff  contplained  that  the  defendants 
had  sold  to  the  pnblie  polish  for  boots  and  shoes 
mmnaHetvxeB.  hj  themselTes  or  others  nnder  Uie 
pratOKe  that  they  were  goods  maun&etnred  W 
tWpIaintiff. 

Tie  pluntiff  alk^  thai  the  defeo^nto  or 
their  agents  «had  bSidj  represented  that  goods 
■old  b^  them  had  been  mannfactnred  bj  the 
pUntiff.  and  that  tberd[>7  the  ^ahdiff  bad 
mflered  kes  in  his  trade,  and  tlte  sale  of  his 
ISOods  had  been  diminished. 

The  plaintiff,  l^his  atatemerat  of  claim,  delivered 
OB  the  25th  Oct.  1880,  claimed  that  the  defea- 
dbmfaa,  their  serrants,  and  agents,  might  be  re- 
■tnined  from  selling,  offering  for  sale,  or  other- 
wise dieposii^,  or  attempting  to  disix>aer  of  as 
**  SMnrn's  Satm  Ftdish  "  any  articles  not  made  by 
the  plaintiff,  and  from  holding  out  tothe  pnblie  that 
■nartide  laJoelled  "Fraich  GioBa,"  and  soldby  the 
defendants*  ma  the  same  article  as  "Brown's 
Safcin  Poli^**  maxrafactared  the  plaintiff;  or 
Hmt  rach  other  ordv  might  be  made  ae  to  the 
nut  mi^t  aeon  pteper. 
The  plBintiff  also  claimed  an  account  of  proSts 
damagw  at  the  option  of  the  plaintis,  and 


An  interim  iDjnnction  was  granted  on  the 
25th  Aug.  1886  until  the  trial  of  the  action  or 
farther  order. 

The  defendants,  by  their  statement  of  defence, 
deHrered  oa  the  20th  Dec.  1886.  allied  that  the 
JMte  comt^uned  of  were  done  by  the  serrants  or 
■gsnf  of  the  defendants  without  instructions  or 
Mthority  from  the  defendants,  and  that  the 
defiendants  did  not  know  or  sespect  that  any  of 
their  servants  or  agents  did  such  acts. 

The  defendants  stated  that  they  were  willing, 
and  offered  to  eubmit  to  a  perpetual  injunction 
in  the  t«*m8  of  the  idaintiff's  claim. 

The  defendants  also  stated  that  they  had  paid 
into  court  the  snm  of  1001.  by  way  of  satisfaction 
of  the  plaintiff's  claim  for  damages,  or  at  the 
<^ion  of  the  plaintiff  an  account  of  all  profits 
made  by  the  defendants  arising  irom  the  snle  as 

Brown's  Satin  Polish  "  of  articles  not  made  or 
mann&ctnred  by  the  plaintiff. 

The  defendants  further  stated  that  they  were 
willing  and  they  offered,  if  the  plaintiff  moved 
for  a  judgment  or  order  upon  the  defendants' 
admissioiis,  to  pay  the  oosts  of  the  action,  sutFject 
to  this  condition,  that  if  the  plaintiff  did  not 
accept  the  snm  in  satisfactaon  of  the  claim  in 
nspect  wberet^  it  had  been  paid  into  court,  and 
if  upon  an  inquiry  or  aoconnt  it  ai^iewed  that 
the  sum  to  whidi  the  plaintiff  was  entitled  in 
nspect  of  Bach  churn  was  not  greater  than  the 
snm  of  1001.,  the  defendants  claimed  to  have  the 
eosts  at  each  inquiry  or  account  paid  to  them  by 
tiwiAHntiff. 

The  phintiff  did  not  consider  the  Bom  paid  into 
eowt  By  the  deEendants  snfllcieiit  to  aansfy  his 
idiin  wt  damegGMa 


The  plaintiff  now  moved  fw  am  otcIbf  that  tiw 
actioD  shonld  be  tried  by  a  jury,  and  that  it 
might,  for  that  purpose  be  trannerred  ta  the 
Queen's  Bench  Diviuoo. 

Momllon,  Q.C  and  Xofsr  W,  TTaHaor  ior  tbe 
plaintiff.— The  plaintiff  is  daririMS  that  the  action 
shonld  be  tried  with  a  jnry,  and  for  that  parpose 
he  wishes  it  to  be  transferred  to  the  Qomb'b 
Bench  Division.  It  is  a  proper  matfcarto  beferied 
with  a  jury,  the  only  qnestion  rcmainxag  at  issae 
in  the  actiott  beirg  in  regard  to  the  amoont  ef 
damages  for  the  infringement  of  the  plaintifrs 
trade  mark.  That  is  a  qneetion  which  no- 
doobtedlr  is  more  propw  to  ht  tried  with  a  jnry 
than  witbcnk  a  jury.  The  defendaats  have  sub- 
mitted to  a  perpetoal  injanctiKxi,  and  thejdazD- 
tiff  waives  his  claim  for  an  aceOKUt  erf  jxvaia,  so 
that  the  sisgleqaestmn  of  damages  renuuBS  to  be 
determined.  The  phintiff  does  mit  routder  the 
snm  of  lOOLyWhieh  thededndants  hare  paid  into 
court,  ia  snffieientk  having  regard  to  die  has 
which  he  haa  suiTaied  in  fan  trade  by  the  dini- 
wi'Aed  sale  of  gftf*^ 

/<mpk  M.  89lomon  {Murphy,  q.C,  with  him)  Ibr 
the  drfendants.— This  ease  ooee  not  come  withm 
rale  6  of  Order  AXiVl.  of  the  Boles  of  Cbvt 
1883  so  as  to  give  the  ^untiff  an  absolute  ri^it 
to  a  trial  with  a  jury.  The  eourt  hae  a  discretMB 
given  to  it  by  rule  4  of  that  order,  and  nnder  the 
circnmatances  of  the  case  this  moti<mou^t  to  be 
refased,  as  tins  is  a  case  in  which  the  discretion 
tioa  of  the  court  ought  to  be  exercised.  Bule  4 
was  framed  expressly  to  meet  cases  which  would, 
before  the  JudKature  Arts,  have  been  tried  in  the 
Chancery  Division,  and  which  mig^t  be  considered 
not  capable  being  conveniently  tried  with  a 
jury.  Bule  6  begins  with  the  words  **  In  any 
other  cause  or  matter,"  and  in  the  case  of  The 
Temph  Bar  (53  L.  T.  Bep.  17.  R.  904. ;  11  P.  Dir.  6) 
it  was  decided  1^  the  Conrt  of  Appeal  that  rale6 
save  BO  absolute  rif^fe  to  a  jmy  in  actions  whieh, 
before  the  JadicatnreAet  187S,  wonld  haTO  been 
tried  withont  a  jnr^.  In  that  ease  it  was  held 
that  the  words  "m  other  caese  or  matter" 
exolnded  &om  the  cperation  of  rule  6  the  causes 
or  matters  referred  to  in  mies  4  and  5.  The 
question  of  damages,  which  is  all  that  remains  to 
be  tried  in  the  present  action,  comes  within  rule  4^ 
for  it  is  a  question  or  issoe  of  fact  arising  in  a 
cause  m  matter  wbich  previously  to  the  passing 
of  the  Judicature  Act  could,  without  any  consent 
of  the  parties,  have  bem  tried  without  a  jury. 
That  the  po-esent  action  could  jReviotisly  to  the 
Jndicatnre  Act  have  been  so  tried  is  shown  by 
the  cases  of 

Wat  V.  (TXite,  98  L.  T.  Bep.  H.  S.  95;  4  Ch.  Biv. 

Awdwr  V.  BmnAl,  S  Ch.  Dir.  SllL 
The  damages  here  can  easi^  be  assessed  in  the 
chambers  oE  the  Chancery  Dnision.  He  refcored 
also  to 

Jfa  XavHn  ;  Bmt  v.  Cfcmabm,  46  L.  T.  Bep.  K.  8. 
380;  90Ch.Div.8K. 

"So  r^ly  was  called  for. 

K&T,  J. — I  hare  no  donbt  what  the  coart  ought 
to  do  in  this  case.  The  action  is  an  action  brought 
to  restrain  the  dlfcndants  from  selling,  offering 
for  sale,  or  otherwise  disposing  of,  or  attempting 
to  dispose  of,  as  "Brown's  Satin  Polish,  any 
articles  not  made  fay  the  plaintiff,  and  frcm 
holding  out  to  the  piu>lio  that 
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"French  Glo88,"»nd  soldby  thedefendantg,i8the 
same  article  aa  "  Brown's  Satin  Polish "  manu- 
factured by  the  plaintiff.  Then  the  statement  of 
claim  asks  for  an  account  of  profits  or  damages, 
»t  the  option  of  the  plaiotiu.  There  was  a 
motion  for  an  injanction,  and  I  am  infonned  that 
the  defendants  have  submitted  to  a  peipetnal  in- 
janction, and  that  really  the  only  question  now  is 
whether  any  and  what  damages  should  be  paid 
by  the  defendants,  for  the  plaintifE  at  the  bar 
waives  any  account  of  profits.  Now,  the  first 
point,  it  ia  argued,  is  tbac  this  is  a  case  in  which 
the  coart  has  a  discretion  as  to  transferring 
t&e  action  to  the  Queen's  Bench  Dirision.  Olearly 
it  is  not  amoi^tlbB  eases  assigned  hj  the  Jndioa- 
tnre  Act  of  1873  to  the  Chancery  Dirision.  That 
is  admitted.  But  it  is  said  that  the  matter  is 
«xclnded  from  the  operation  of  Order  XXXVT., 
r.  6,  because  of  Order  XXXYI.,  r.  4.  lliat  rule 
providea  that :  "  The  court  or  a  judge  mav.  if  it 
ehall  appear  desirable,  direct  a  trial  witnout  a 
jury  of  any  question  or  issae  of  iact,  or  partly  of 
fact  and  partly  of  law,  arising  in  any  cause  or 
matter  which  preriously  to  we  passing  of  the 
principal  Act  conld,  without  any  consent  of 
parties,  have  been  tried  without  a  jnry."  Bule  6 
of  Order  XXXVI.  provides  that :  *'  In  any  other 
<sauBe  or  matter,  upon  the  application  of  any 
party  thereto  for  a  trial  with  a  jury  of  the 
«aiue  or  matter  or  an  issue  of  fact,  an  order 
ahall  be  made  far  a  trial  witii  a  juty."  This 
■actiOTi  is  clearly  not,  within  nUe  3  of  Order 
XXX  V1.»  **  a  cause  or  matter  assigned  by  the 
principal  Act  to  the  Chancery  Division."  Nor 
■do  I  understand  that  it  is  in  the  least  degree 
within  rule  4  of  Order  XXXVI.,  because  rule 
4  is  8  mere  repetition  of  a  rule  which  was 
■contatned  in  the  Orders  of  1875.  It  was  there 
•differently  numbered,  being  Order  XXXVI., 
T.  26.  It  is  in  almost  the  same  words  : 
"  The  conrt  or  a  jud^e  may,  if  it  shall  appear 
desirable,  direct  a  tnal  without  a  jnry  oi  any 
question  or  issue  of  fact,  or  partly  of  fact  and 
partly  of  law,  arising  in  any  cause  or  matter 
which  previocraly  to  the  passing  of  the  Act  could, 
without  an^  consent  of  parties,  oe  tried  without  a 
inzy."  While  the  Orders  of  1875  were  the  existing 
Bnles  of  Conrt  it  was  decided  in  a  case  of  Be 
Martin;  Hunt  v.  Chamben  (46  L.  T.  Bep.  N.  8. 

20  Oh.  Div.  365),  a  case  which  hasheen  re- 
ferred to,  that,  where  the  action  was  one  which 
was  not  assigned  specially  to  the  Chancery  Divi- 
-sion,  either  pu-ty  to  the  action  had  a  right  to  say, 
"  I  wish  to  have  this  matter  tried  by  a  }tirr."  So 
that,  primd  facie,  I  may  say  rale  4  of  Order 
XXXVI.  would  not  at  all  interfere  with  that 
absolute  risht  which  the  parties  had.  Bat  then 
it  is  said  that,  in  the  case  of  The  Temple  Bar 
(53  L.  T.  Rep.  N.  S.  904;  11  P.  Div.  6) :  it  was  decided 
otherwise.  The  case  of  The  Temple  Bar  was, 
however,  a  decision  of  this  kind.  An  action  was- 
brought  in  the  Admiralty  Court — an  action  tn 
rem — which,  by  the  well-settled  course  of  that 
court,  wonld  liave  been  tried,  before  the  passing 
of  the  Judicature  Act  1873»  without  a  jury. 
That  action  was  one  of  those  expressly  excited 
by  the  Jndicature  Act,  and  expressly  assigned  to 
the  Admiralty  Conrt.  _  The  application  was  made 
to  have  that  action  tried  a  jury.  There  were 
two  reasons  why  it  could  not  he  tried  by  a  jury. 
One  was  that  it  was  specially  assigned  to  the 
Admiralty  Court,  and  therefore  came  within  the 


third  mla  of  Order  XXXVI. ;  and  the  other  was 
that,  by  the  practice  of  the  Admiralty  Court*  it 
also  might  possibly  be  brought  within  rule  4  of 
Order  XXXVI.,  because  it  wss  a  case  which  the 
Admiralty  Court  had  been  accustomed,  with- 
out the  conMent  of  the  parties,  to  try  without  a 
jury.  It  is  now  aonght  to  press  that  case  of  The 
Temple  Bar  into  the  service  nere,  aa  deciding  that 
any  case  whatever  in  which  there  is  an  issue  of 
fact,  or  an  issue  of  law,  which  the  court,  without 
the  consent  of  the  parties,  might  previously^  to 
the  passing  of  the  Act  have  directed  to  be  tried 
without  a  jiuT)  is  a  case  in  which  the  court  has 
discretion.  That  wonld  give  the  court,  notwith- 
Btanding  the  positive  words  of  rule  6  of  Order 
XXXVI.,  a  mscretion  in  every  case  th^t  can 
possibly  be  imagined,  except  those  specially 
assigned.  I  confess  I  do  not  so  read  rule  4  6t 
Order  XXXVL  I  read  that  rule,  as  it  always  has 
been  read  so  far  as  I  know,  as  meaning  a  case  in 
which  a  special  issue  is  by  a  separate  order 
directed  to  be  tried  in  an  action,  and  then  the 
court  has  powerto  say  how  that  issue  is  to  be  tried. 
That  seems  to  me  to  be  the  primd  facie  meaning 
of  rule  4  of  Order  XXXVI.  and  therefore,  as  at 
present  advised,  I  do  not  think  this  is  a  case  in 
which  the  coart  has  a  discretion.  But,  supposing 
it  had,  can  I  hesitate  for  one  moment  P  The  case 
ia  one  in  which  certain  proceedings  have,  it  is 
alleged,  been  carried  on  by  the  defendants  in 
breach  of  tiie  rights  of  the  plaintiff,  in  respect  of 
his  trading,  and  that  damue  has  been  incurred 
by  those  proceedings.  With  the  highest  poastUe 
respect  for  the  powers  of  this  conrt  to  determine 
what  damages  should  be  given,  either  the 
judge  in  court,  or  by  the  assistance  of  the  staff  in 
chambers,  it  seems  to  me  thai  there  are  certMn 
cases,  especially  trade  cases,  in  which  a  jury  is 
the  better  tribunal.  That  applies  to  this  case; 
and,  therefore,  if  I  have  any  discretion  in  the 
matter,  I  exercise  that  discretion  by  ordering  this 
case  to  be  tried  by  a  jury.  1  make  an  ordor 
for  trial  with  a  juiy.  ulie  costs  will  be  costs 
in  the  action. 

Solicitors  for  the  plaintiff.  Bum  and  Berridge. 

Solicitors  for  the  defendants,  Turner  and  Low. 


Nov.  27. 1886,  ami  Jan.  15, 1887. 
(Before  Kax,  JT.) 
Mat  v.  Newton,  (a) 

Practice — Aecounte  and  inquiriet—PeraonB  not 
parUee—Chi^  derk't  eerUjicaie—Ftaiker  ooa- 
9ideration~JffidaBit»-'RuleB  of  Court  1883, 
Order  XVI.,  rr.  8, 9, 32, 33,  34, 35, 36, 38.  40, 46  i 
Order  XXZFil..  r.  1 ;  Order  LV..  rr.  33^  35^  40. 

When  the  ahteiU  partieaina»  adumareniimerw$i 
if  one  of  flem  tttes  ai  ajilatnf^,  or  w  sited  as  a 
defendanU  a»  order  skouU  be  t^iained  ufwler 
rule  9  of  Order  XVI.  ^  the  BuUa  of  CouH  1883, 
that  euch  defendant  do  d^end  on  behalf  or  for 
the  benefit  of  all  pertons  so  interetted,  othermM 
partiea  not  eerved  under  rule  40  of  the  tame 
order  with  notice  of  the  jvdgment  or  order  toovld 
not  be  bound. 

After  eudi  an  order  the  absent  pariiea  vould  he 
bound  aa  though  they  had  been  present  through- 
out.  Rule  35  of  Order  LV.  does  not  say  thai 
person  upon  whom  the  judge  has  ditpenesAwiA 
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amvies  of  the  noHee  qf  the  judgment  or  order  ehall 
he  iomtd  by  the  proceetUnga. 

Etld,  thai  {he  i0«tA  of  all  these  ndee  it,  thai  persona 
itiiereeted  in  the  j/roperty  which  i$  beiiig  adminie- 
tered,  and  whose  righia  or  intereete  may  be 
affected  by  an  order  directing  aceounte  or  in- 
guirieM,  are  not  hound  at  any  rate  when  they 
ought  to  he  served  vdth  notice  of  euch  order, 
untesa  they  are  ao  aerved,  or  tmleaa  a  repreaenta- 
Hon  order  ia  mtxde.  If  aervice  upon  them  ia 
diapenaed  with,  or  under  Order  XVI.,  r.  46,  the 
court  proeeeda  in  the  abaence  of  anyone  repre- 
aenting  them,  {hey  are  not  hound. 

Held  alao,  that  U  ia  the  duty  of  thoae  who  have  the 
conduct  of  a  cauae  not  to  aak  for  inquiriea  upon 
which  no  order  can  be  made,  or,  if  they  happen 
to  be  ia^en,  not  toproeecute  them  until  the  period 
{for  eseample,  the  death  of  a  etuviving  annui- 
tant) ariaee  when  an  order  can  be  made. 

This  was  an  action  brought  by  the  plaintiffs, 
Bebecca  May  (widow),  Mary  Jane  May  (spinsterj^ 
and  Bowland  May,  against  John  Newton,  Francis 
NeirtOD,  Washington  Teesdale,  and  George  Long- 
bottom  and  Maiy  hie  wife;  and  the  plaintiffs 
clfldmed  to  bare  the  rightR  and  interest  of  all 
parties  in  the  proceeds  m  the  sale  of  the  Talbot 
estate,  in  the  will  of  the  testator  John  Fretwetl 
mentioned,  and  the  Recarities  representing  the 
same,  and  the  income  thereof,  ascertained  and 
declared ;  to  have  the  trnsts  of  the  will  ca^ed 
into  effect,  and  the  necessary  accounts  taken  and 
inquiriea  made. 

By  hia  will,  made  the  2nd  Dec.  1848,  John 
FretweU  gave,  devised,  and  beqncatbed  "  The 
Talbot  Estate,"  in  Leeds,  to  Charles  Todd,  George 
Newton,  and  John  Eyres,  upon  trust  for  sale, 
and  upon  trust  as  to  the  moneys  to  arise  from  the 
Bale  of  the  Talbot  estate,  and  the  securities  for 
the  same,  to  pay  out  of  the  interest,  dividends, 
and  annnal  produce  thereof,  or  out  of  the  rents 
and  profits  thereof,  until  such  sale  should  take 
place,  certain  securities,  and  pay  the  surplus  to 
Ms  bankers,  to  be  accumulated  ;  and  after  the 
decease  of  the  last  Burvivor  of  the  annuitants 
to  divide  the  capital  among  the  children  of 
certain  nephews  and  nieces. 

The  accumulations  were  to  bo  applied,  first,  in 
pajrment  of  debts,  Ac.,  and  then  to  sink  into  the 
residne.  The  residue  was  to  go  as  to  one-half  to 
two  great-nephews  and  a  sreat-niece  on  attaining 
twenl^-one  years,  and  the  other  half  to  the 
children  of  a  niece  who  should  attain  twenty-one 
eonally. 

The  testator  died  on  the  5th  June  185d,  and 
his  will  was  proved. 

By  an  order  made  on  further  consideration  on 
the  23rd  Feb.  1883  the  court  declared  that, 
having  regard  to  the  Act  of  the  39  &  40  Geo.  3, 
c.  98,  according  to  the  true  construction  of  the 
will  of  the  testator  John  Fretwell,  the  heir-at-law 
of  the  testator  was,  as  from  the  expiration  of 
twenty-one  years  from  the  death  of  tue  testator 
ontQ  the  death  of  the  last  Rurviror  of  the  several 
annnitants  whose  annuities  were  by  the  said 
will  directed  to  be  paid  out  of  the  income  of  the 
moneys  to  arise  from  the  sale  of  the  Talbot 
estate  in  the  will  mentioned  and  the  seourities 
for  the  same,  or  out  of  the  rents  and  profits 
thereof  until  such  sale,  entitled  to  the  surplus 
income  accrued  since  the  opiration  of  the  said 
period  of  twenty-one  years  from  the  moneys  and 
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seeurities  representing  the  proceeds  of  sale  of  the 
said  T^bot  estate  after  satisfying  the  payments 
to  which  such  income  was  applicable  under  the 
said  will,  and  to.  the  income  arisen  since  ithe 
expiration  of  the  aforesaid  period  from  the  accu- 
mulation of  surplus  income,  or  rents  and  profits 
accrued  prior  to  the  expiration  of  the  said  period 
of  twenty-one  years.  And  it  was  ordered  that 
the  several  inquiries  directed  by  the  judgment 
be  not  further  prosecuted.  And  it  was  ordered 
that  the  following  inquiries  be  made  : 

(1)  An  inquiry  who  were  the  several  persons 
entitled  under  the  will  of  the  testator  John 
FretweU  to  the  moneys  to  arise  from  the  sale  of 
the  Talbot  estate  therein  mentitmed,  and  the 
seonrities  therefiu'.  subject  to  the  trost  declared 
of  snch  moneys  and  securities  during  the  Utbs  of 
the  aforesaid  annuitants  and  the  survivor  of 
them,  and  to  the  interest  and  dividends  of  the 
said  moneys  and  securities  after  the  decease  of 
the  last  survivor  of  the  said  annuitants,  and  in 
what  shares  and  proportions. 

(2)  An  inquii7  what  was  the  amount  of  the  net 
moneys  whicdi  arose  from  the  sale  of  the  Talbot 
estate,  and  bow  and  in  what  securities  such 
moneys  were  then  invested. 

(3)  An  inquiry  who  were  the  persons  then 
entitled  under  the  said  will  to  the  accuranlation 
of  the  surplus  rents  and  profits  of  the  income  of 
the  Talbot  estate  therein  mentioned,  or  the  pro- 
ceeds of  sale  thereof  accrued  prior  to  the  expira- 
tion of  twenty-one  years  from  the  death  of  the 
said  testator,  or  to  the  moneys  or  seourities  repre- 
suiting  such  acoumolations  (snl^ect  to  the  trusts 
declared  of  such  accumulations,  or  moneys  and 
secnrittes  during  the  lives  of  the  said  annnituits 
and  the  snrvivor  of  them) ;  and  to  the  interest 
and  dividends  of  the  said  accumulations,  or  the 
moneys  and  securities  representing  the  same  after 
the  decease  of  the  last  snrvivor  of  the  said 
annuitants,  and  in  what  shares  and  proportions. 

(4)  An  inouiry  of  what  moneys  and  securities 
the  accnmalations  of  surplus  rents  and  profits 
or  income  of  the  Talbot  estate,  or  the  proceeds  of 
sale  thereof  accrued  prior  to  the  expiration  of 
twenty>otte  years  from  the  death  of  the  testator, 
consisted  at  the  expiration  of  such  twenty-one 
years,  and  how  the  same  were  then  invested. 

(5)  An  inqniry  who  was  the  heir-at-law  of  the 
testator  at  the  time  of  his  death,  and  whether 
such  heir  was  living  or  dead,  and  if  dead,  when  he 
died,  and  who  by  devise,  descent,  or  otherwise  was 
entitled  to  such  estate  or  interest  in  the  sur^na 
income  the  subject  of  the  aforesaid  declaration, 
which  audi  heir  was  therein  deobred  to  be 
entitled  to. 

By  the  certificate  of  the  chief  clerk,  dated  the 
12th  April  1886,  it  was  certified  that  certain 
persons  attended  by  their  solicitors,  but,  as  to 
proceedings  snbseauent  to  an  order  dated  the 
29th  April  1884,  only  on  snch  proceedings  as  they 
had  liberty  thereby  to  attend. 

Notice  of  the  order  of  the  23rd  Feb.  1883  was 
served  upon  certain  persons  interested. 

Service  of  notice  of  the  said  order  on  one 
party  interested  and  his  assignee  in  bankruptcy, 
and  on  other  persons  interested,  was  dispensed 
with. 

By  an  order  dated  the  29th  April  1884  it  was 
ordered  that  the  plaintiffs,  and  the  defendants 
John  Newton,  Francis  Kewtoiir.  and  Jfl>mes 
Newton,  only  should  [j^,^  bVO^BGWd*" 
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2  and '4,  and  that  the  defendants  and  the  said 
Jaiiies  Newton  only  should  attend  on  the  re- 
maining inqniriea,  and  that  all  parties  Bfaoold 
attend  on  that  certificate. 

(1)' The 'oM^f' cleric  iloaod  in  answer  to  the 
first  inquiry,  thirtrjr'twD' persons  entitled,  entering 
inanj  of  thetb-  in'  blank,  as,  for-  instance,  the  legal 
personal  repr^entativ^  o!  Edward  Hewton  when 
constitnted.  •  ■  ■ 

'  '  (2)  That  the  proceeds  of  the- sale  of  the  Talbot 
estate  were^  then'  represeiiled  -  by '  10,500Z.  Con* 
bclidated'  Thi^-per  Cent. 'Bonk  Anniiities,  and 
2^12$.  8d.  denosit  at  a  bank. 

(3)  He  found  certain  persons  entitled  to  the 
accamnlation '  of  safi^ns'  rents  and  profits  or 
incdme  of  the  Talbot  estatci,  or  the  proceeds  of 
B^e  thereot'accmM  prior  to  'the  eniration  of 
twenl^'One 'years  fnun '  the '  death  m  the  said 
tester,  or  to 'the  moneys  or  secnrities  repre- 
senting such  accnmnlations,  snbject  to  the  trusts 
declared  of  sdch -accumulations,  or  moneys  or 
secnrities,  during  the'Iives  of  the  said  annuitants 
and  the  ErurViT6r'6f  lAiem,  and  to  the  interest 
and  dividends  of  the  said  accumulations,  or  the 
moneys  and  securities  representing  the  same, 
aft^r  the  decease,  of  the  IftBlr  snrnTor  of  tfaa  said 
tanuititthts.  .      .  .  ■ 

(4)  the  sum  of '75251. 17«. -dd.  was  the  amonnt 
of  tne  accQmnlation  of  surplus  rents  and  profits 
or  inbome  of  -  the  Talbot  Estate,  or  the  proceeds  of 
sale  thereof  -a6em«d  prior  to  the  exinration  of 
twenfnrHsne  yArs  from  the  death  of  the  testator. 

-  (ft)  TThe  ^f^dant  Hary  LongbotttHn^  wife  of 
Itn  d^Eehdant  ■  George  '  Iiongbottom,  -  was '  the 
HtSf««s-at-law  6f-'the  testatnr  -:at  the  time  of  his 

mxhy         ■  ■  ■   

'"'^^tiabe  came  on  on  second  further  considera- 
ItiiAi  ttn-thB  27th  Nov.  l886. 

y'wtUUi'J^Xy.  And  JngU  Joyce  ioT  the  plaintiffe; 

nfiieU  Roberta:'. Q.  T.  JUttZor,  R.  J. 
..y       Jlf.'^alleinMi  for  other  parties. . 

judgment  ^until  he  had  con- 
tf^p^^.SpA  ^^.,cl^k  relative  to  the  immense 
^llgaff^qlc.-atE^i^',^!^  a^fter  the' chief  cleric's 

0ii9tUi6^.-i-^4.Vi  ff.'--^I«:iEf:<iflmoriant  to  under- 
st»n4-IlMW'^the''Mt«KM»'«4<tH«  persons  affected 
kV^'ftobbttm'  ^  ^mcftAiy  viay  be  bound 
«h^<nai^<''iib«->  n^Ufyi  Mtite  to  the 
.^Byf >  ^tim  .&Vl[.r'  VK  i  88^  >-  M,  -  35.  and 

tfifn%»ijA«?^ti(t«'$My'^tKfv'ulftai»ed^^  of 
11^  tefes^' against' the'^tsbbtum  or 
^v^tMt  1^^^  i^^otheil  pitrties-iiute- 
r^f;^.'  By  rule  38  a  like  judgment  orJOt^Btii^ 

A^'Sf  *tb& {Uri«l&'  l»t»reMed  Wittftnit  ^tnibgttl^ 
"  " "  1..  1  "Sy .  i-ttle  40,'  ^tf '  aftt  tHeb^oto*  iths' jirfgtj 
it  "the  'otlkW^reutu  "ittterested  'to'bg 
l>il«tfeiE(«f  ths  jwdglMeB^oil  6rde^ 
after  sjich  notice  thiy#iM'be')Efeand'l!(ytfae'^roJ 
««8aiH^^a^''lFltlMy'>'had>'origlttflllb  beeai  lufde 
parties.  lt'^}Bi^t^v<A'neitdAmwi  «ttith  hotrov 
mtiy  atto  fu^i^tittd,  «iAies«'nAef«t>9ullB'8^ey^n 
bCiSbifig^^tfet^'' A  'i!!«pr«Bent;edi'fo^'>tJiei'Jfirns««w.{ 
Bfit,  ^fl'f&eM  W^be '  atfeanmfng  ilaj>tie».>  anA  fliot 
question  is  one  of  accounts^  it  would  not  -Heiv 
6fitii6  in'i^lcfc'  tbi  «ki^iew'fconia/reprfaiMtfltMUm. 
#^tfie-'^bfl^i't*rtfi»  M^^aumbir^ 
OMterXyi.  fMtfto^  apply,  aid  If 'Mie'<6f  tbkd. 
Itffltteaafc  a4BfeHiha«>/  hhJei4eP«itontf'be  oWwawli 


in  the  form  "it  appearing  that  the  residuary 
legatees "  (or  whatever  the  olass  may  be)  are 
numerous,  and  that  A.  is  one  of  such  class,  order 
that  A.  do  defend  in  this  cause  (or  matter)  "  on 
behalf  ■  or  for  the  benefit  of  all  persons -so 
interested."  After  snob  an  order  I  conceive  the 
absent-  parties  <  would  be  bound  as  though  they 
had^been  priesent  thronghout.  The  couisetom 
taken  'by  any  person  of  the  class  who  desires  to 
int«^«ie'  is'by '  summons  asking  to  be  made  a 
defendant  in  wxwm.  ■  That  has  oeea  demded  in 
two  oaaea  of  Waiaim  v.  (7aw  (44  L.  T.  Bep.  lf..S. 
40;  17  Gh.  Div.-lO)  and  Framr  t.  Owmer  (46  L.T. 
Bep.  Nj  S;-371  ;  Sl-Oh.  Div.  718).  Whenone  df 
the  class  is- plaintiff  suing  the  trustee  on  behalf 
of  all  the  cla^s/it  would  seem  from  the  language 
of  rules  9  and  40  that  such  an  order  is  not  abeo- 
Intely  necessary,  because  I  presume  the  practice 
was  considered  established  that  one  might  sue  on 
behalf  o{  all,, so  as,  to.  bind  the  class.  Bat  as 
under  role  40  the  Judge  may  direct  notice  of  the 
judgment  or  .oid^r  to  be  served  on  the  others  in 
snch  a  case,-  and  .only  those  so  served  are  bound 
under  the  terms  of  that,  rule,  it  seems  proper,  in 
order  to  bind '  absent  parties,  to  obtain  his  direc; 
tion,  and  if  they  are- numiQrous,  although  repre^ 
sented  by  a  plaintiCF  suing  ,  on  their  behalf,  it 
would  be  better  to.  obtain  .'an  order  that  the  plain-l 
tiff  or  some  other  member  of  the  class  should 
represent  them.  By  Order  I^V.,  r.  33,  on  a  sum- 
mona  to  prpoeed  with  accou;its  or  inquiries, 
directions  as '  to  the  'puties  to  attend  are  only  to 
be  given  when  t^jnclge  is  satisfied  that  neces- 
sary parties  have  be^n  served  mth  notice  of  the 

J'u  jgment  or  order. . '  But  by  rule  35  the  judge  on, 
his  occasion  may  dispense  with  service  of  the 
notice  of  the  judgment  or  order  upon  any  parti- 
cular pariy  by  r  eason  of  absence  or  for  any  other 
sufficient  cause  :  "  party  "  there  means  obviously 
a  person  not  a  party  to.  the  action;  but  the 
rule  does  not  say  that  snch  person  shall  be 
bound  by  the'  proceedings.  Rule  40  pro- 
vides for  'classifying  the  parties  atten^g. 
It  does  not  authorise  the  judge  to  dispense  with 
service  of  the  notice 'of  the  judgment  or  order. 
It  assumes  that  alt'  have  been  served.  Then 
there  are  certain  special  orders  like  Order  XVI., 
r.  32,  which  empowers  'the'jndge  to  appoint  some 
one  to  T^resetat  bn  heir,  ndzt  of  kin,  or  class  in 
order  to  determine  questions  of  constmetim 
before  ^jnrtie8  interested  are  asoraiwned,  and 
then  to  bud  them  though  net  actually  present ; 
and  rule  46,  which  applies  to  the  caseof  a  deceased 
person  who  has  no  representative,  empowering 
the  court  or  judge  ei  ther  to 'proceed  in  his  absesioe^ 
or  to  appoint  someone  to  represent  his  estate. 
As  I  read  this  order,  it  is  only  when  someone  has 
bten  appointed  to  repr^eht  the  estate  of  the 
deceased  that  such  estate  can  be  bound.  "  The' 
orde^h  so  made"  in  the  latter: part  of  the  rale- 
obvSoasly  means  the  order  appointing  a  person  to 
itepresent'ithe  estate.  The. effect  of  all  these 
muBB  is,'  t&at  persons  interested  in  the  property^ 
ifaMchisb^dg  administered,  and  whose  rights  or 
ibbereflts 'may (be  affected  bj an  order  directing 
aai3od&t»;Qr:ihqttirie8,  arei  not  bound  at  any  rate 
irtteb'tlic^  onght-'lia-be  served  with  notice  of  soch 
<irAisBr**'vnMi  fltsf  kwfio  served,  or  anleea  such 
ai : 'Imq^tentatkn-i  ov&Brlois  made  as  I  have 
HMfafaonedJl  It  teMtenupfiK  them  is  dispensed 
4iikh,'«b  kndBti.'i-(M*P'QC'%iL(.r^46,  the. court 
ifawei^'iimitM-'ahseAog  ot 
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t]^,.the^>^re.aotboivid.-  AoAl^b^r  J|jieition  of 
tffoial-  Jfaport^nce  14,  'in  wMt^i-^IBM'  after  a 
(yrtifica^  affidavits  njajr  be  reciArrfld  -to  prove 
fKts'on  {oiifa^.oODsidratttioii.  A  lA 

TiqtV.c.-35,  v;28,  the  oonrt  waa.omxnrared  on 
further  xsonsidention,  to  reouve  |Ton  .by  affidavit 
cf  aU' proper  partiea  being  beli^ -die -ooart^wid 
(tfau-nuhnw^eraasare  necoartry  to  \be  prored 
lor  enabling  the  said  conrt  to  OKoer  payment  of 
sDj-  moneya  belonging  to  any  married'  wommn, 
u)d  of  aU  such  other  matters  not -  directly  in 
issue  ,in  the  canse  as  in  the  opinion  ,of  the  8ud 
coart  may  safe^  and  properly 'be  so  proved.  By 
the  46  &  47  Vict.  c.  40,  s.  3,  this  statute  is 
r^KKkd.,  Order  XXXYLi  r.  31;  as  to  setting 
down  a  cause  or  matter  for  further  consideration, 
Bars  nothing  ^>otit  evideaoe.  But  Order 
XaXVXL,  r,  1(  authorises  the  court  or  jadge  "  at 
any  time"  for  sofficient  reason  to  order  that 
SOT  puiicttlar  fact,  or  facts  may  be  proved  by 
liraavit,  or  that  the  affidavit  of  any  witness  nuj^ 
be  read  at  liie  hearing,  or  trial,  on  anoh  condi- 
tions ae  the  cniirt  or' jadge  may  think  reason^ile, 
lad  I  have  no  doubt. that  nnder  that  order  the 
court  may  receive,  if  it  thinks  fit,  affidavit  evi- 
dence on  farther  consideration.  Now,  to  deal  with 
the  facta  of  the  oflse before  me:  John  Fretwell, 
by  his  will  in  1848,  left  the  Talbot  estate  with  other 
ivopertytotrasteeanpon  trost  to  sell,  and  to  stand 
possessed  of  the  proceeds  of  the  TiJbot  estate  to 
pay  ont  of  the  income  thereof,  or  out  of  the  rents 
and  profits  till  sale,  certain  life  annuities,  all  of 
which  have  ceased  exoept  one,  which  still  remams 
payaUe,  and  the  surplos  of  such  rents  and  in- 
come were  to  be  accumulated,  and  after  the  death 
thesorviving  annuitant  the  capital  was  to  be 
distribnted  among  the  children  of  certain  nephews 
uid  nieces  who  should  attain  twenty-one.  The 
accomnlated  fond  was  to  be  applied  nrst  in  pay- 
ment of  debts,  funeral  expenses,  the  charges  of 
proving  and  roistering  his  will,  and  the  expenses 
attending  the  execution  of  the  trusts  other  than 
the  expenses  attendiiu;  the  sale  and  diapontion  of 
the  several  estates  therein  directed  to  be  sold, 
which  were  to  be  paid  ont  of  the  proceeds  of  the 
Slid  respective  estates;  then  in  making  certain 
other  payments ;  and  in  case  after  the  deeih  of  the 
last  fgqrnving  annuitant  there  should  be  any 
Borplas  of  such  acounrnlatitms  they  were  to  faU 
into  the  residue,  which  was  given  as  to  one 
n^jue^'.  t;o .  such  of  three  ^eat-nephewa  and 
nie^'  ijamed  as'.snould  attain  twenty*one,  and 
^  other  moiety  among  the  children  of  a  niece 
who  shonld  attain  twenty-one.  Neither  these 
accamnlations,  nor  ,the  prooeeds  of  sale  of  the 
Talbot  estate,  can  be  divided  until  the  death  of 
tiie  snrvtvinff  annuitant.  The  Talbot  estate  has 
been  sold.  The  testator  died  more  than  twenty- 
cue  yean  aga  By  the  OTder  on  farther  oonsi- 
dsntion,  datedtfaeSSrd  Feb.  1888,  it  was  declared 
that  the  heir  of  .the  testator,  from  the  expiratioa 
€f  twMity-one  years  after  bis  death  till  the  death 
of  the  last  sarvivhig  annuitant,  was  entttled  to 
the  nirpliM  income  of  the  Talbot  estate,  and  to 
the  income  of  what  might  be  left  of  the  aocumu- ' 
hitions  aft^  making  the  necessary  payments 
thncoot.  Then  certain  inqairies  were  directed : 
the  second  as  to  the  proceeds  of  the  Tidbot  estate ; 
^fourth  as-to  aocumnlation  at  the  end  of  -  the' 
tweiity>one  years ;  and  the  fifth  as  to  the  teeta- 
tor'e  'hMrs,  and  inqairies  1  and  3,  which  are  in 
tiuse  toma :  "  I^rst,  an  incpiiiy  who  are  the 


[CBAir.  Div,' 


sevw^  pHTBons  entitled  under  the  will  of  the* 
testator  John  Fretwdl  to  the'  mtmeys  to  arise* 
fnmi  the  sale  of  the  Talbot  -eatate  therein  xAen-' 
tiooed,  and  the  seoarities  therefor,  anbjeot  to  the' 
tnuta  declared  ot  'saoh  moneyar  and  secmities* 
during  the  lives  of  the  aforesaid  annuitants  and-' 
the  survivor  of  them,  and -to  the  interest  and' 
dividends  of  the  said  moneys  and  securities  ^er* 
the  decease  of  the  lait  survivor  of  the '  said  \ 
annuitants,  and  in  what  fahares  knd  proportions."  > 
The  third  is  this:  "An'inqtliry  who  ard  tlie| 
persons  now  entitled  nnder  the  wul  to  the  accnmu-  • 
lation  of  surplos  rents  and  profits,  or  the  income^ 
of  the  Talbot  estate  therem  mentioned,  or  the^ 
proceeds  ot  sale  thereof  accrued  prior  to'  the' 
expiration  of  tweniy-ono  years  from  the  death  of' 
the  sud  testator,  or  to  the  moneys  or  secnrities^ 
representing  such  accumulations  (subject  to  the' 
trusts  declared  of  snch  accnmulaticms,  or  moneys' 
and  securities,  daring  the  lives  of  the  stud  anliui*  '• 
tanta,  and  the  snrriTor  of  them),  and  to  ther  in-^ 
tereata  and  dividends  ol  the  sua  aoenmnlatkms,' 
or  the  moneya  and  aecuritiea  refveeeiiting  the' 
same,  after  the  decease  of  the  last  anrvivor  of' 
the  said  annnitanta,  Mid  in  what  shores  and' 
proportioDs."  The  ohief  dark  has  made  his  ' 
oertifioate,  and  in  answer  to  the'  first  tnqairy' 
hsa  ffmnd  thirty-two  persms  entitled,  of  wluyni ' 
some  are  entered  thus:  "The  mortgwees-'and* 
assignee  in  bankmptcy  of  Vance  -f^w^I.*" 
Then  some  are  entered,  the  legal  pdrsohal' 
representatives  of  other  persona,  "  when  ooiftti- ' 
tnted,"  and  some  persons  by  name. '  'The  evidence' 
used  on  this  inquiry  consists  of'  about  thirty 'tMe  ' 
affidavits,  with  a  very  large  number  pf  exhibits  ; 
and  probates  of  wills  and  tJhe  likff.>  In  taxA-vtet  to 
the  tnird  inquiry  ten  persons  are  -found  entitled, ' 
some  of  whom  are  described  <a8  I^sl  Ttersonal ' 
representatives  "  whenr  oonstitnted;"  a6  decla- 
ration of  ri^t  can  now  be  made  ott  these'  in- ' 
quiriea,  nor  is  any  Rnch -aaked- to.  'No  dia-, 
tribntioa  of  e^iw  fnnd  oab'take'-plaoe  nnttl' 
the  death  at  the  aorriTOlg  anhuitant; "  For  any  ■ 
preaoit  pnrpoae  the  Tery  -oonsiderable-expotiaa' 
of  answering  these  *int[iurieA  has  been  entii^y ; 
thrown  away.  It' was  the  dnty  of 'thoae  who 
had  the  oonduet  of  this  tonae  not  to  ask  for ' 
inqairies  of  this-  kind,  or  if,  by  inadTertenJc^ ' 
they  happened  to  be  taken,'  not  to  prosecute' 
them  until'tfae  death  of  the  surviving  annuitsnt.* 
When  that  -  event  happens  the  inquiries  will  haVe ' 
to  be  made  a^ita,  ana  I  slall  reserve  all  the  o6Ats  ' 
of  and  occasioned  "by-  them  until  that  time. '. 
Beforethe  order  on  farther  consideration,  of  the 
23rd  Feb.,  an  order  was  made,  dated  the  26th  June ' 
1882,  appointing  the  defendants  John  Newton  aAd  ' 
Francis  Newton  to  represent  the  cbss  entitled  to ' 
the  prooeeds  of  fsole  m  tbe'Talbot  estate,  And  the ' 
defendant  Washington 'Teeedale  the  clas^  of' 
parsons  sntltled  to  tiw  residuary  personal  estate ' 
"  for  the  purpose  of  obtaining  the  judgment  6f 
tiie  ooarfc  npon'tiie  oonstonewon  ox  the  wUL*" 
This  «ns  plauly  under  Order XTI.,  r.  32;  and  for  * 
■  the  liearmg  oil  farther  oonsiderAtion  only. '  Before ' 
the  certificate  -  an  '  oitfer  was  made;!  dated '  the ' 
26th  April  1884,  that  for'the  pffn>t>ge  of'prdce^- ' 
ing»  in  'ohambers  under  the  order  of''  tn^  23rd  ' 
:  F-eb.  -188%  the  phnntifFs  and  the  defendaMa  John  ' 
Newton  <and'Francis  Newton,'  md  James  Nekton, ' 
a  party  attending,  ahbnld  'atone  attend  *  on  the  ' 
inqnirieB  2  and  ^  and  that  the^  plaihtifFs  and ' 
ckjfendantB.  aiid  the  aai^^bEamea^&Bea^^,' 


M4T  v.  Nbwtok. 


144-ToI.  LVI.,  N.  8.] 


THE  LAW  TIMES. 


[April  a,  188T. 


Chan.  Div.] 


should  attend  on  the  remaining  inquiries,  and 
that  all  parties  should  attend  on  the  certificate. 
That  was  simply  a  classification  order,  not  an 
order  dispensing  with  service  of  the  order  of  the 
23rd  Feb.  on  the  absent  parties.  The  pl&intiffs 
in  the  action  were  the  executors  and  devisees  of 
trust  estates  of  the  surviving  executors  of  the 
testator's  will.   The  defendants  were  some  of  the 

Earties  interested,  including  the  testator's 
eiresB-at-Iaw  tuid  her  husband.  It  is  obvious 
that  the  order  of  the  23rd  Feb.  1883  could  not 
be  served  upon  all  persons  interested  in 
the  inquiries,  for,  as  appears,  many  of  these 
were  dead  without  representatives.  Notice  of 
the  order  of  the  23rd  Feb.  1883,  it  is  stated  in 
the  certificate,  was  served  upon  five  persons,  who 
were  interested  in  the  proceeds  oi  the  Talbot 
estate.  Some  of  the  denn^nts  and  thn  plain- 
tiffs were  also  interested  in  those  proceeds,  and 
some  in  the  residue.  Service  was  dispensed  wiUi 
upon  the  mortgage ob  and  assignee  in  oankruptcy 
6i  Vance  Fretwell,  who  seems  to  have  been  in- 
terested in  both  funds.  The  jndge  in  chambers 
proceeded  in  the  absence  of  those  who  were  dead 
or  had  no  representatives,  and  there  are  only  two 

Eersone  interested  who  could  have  been,  but 
ave  not  been  served,  and  as  to  whom  there  has 
not  been  any  order  dispensing  with  service  upon 
them,  or  appointing  any  person  to  represent 
them.  The  cause  now  comes  on  for  subsequent 
further  consideration,  and  no  order  whatever  baa 
been  obtained  which  enables  me  on  this  hearing 
to  bind  absent  parties.  Yet  I  am  asked  noti  only 
to  make  an  order  which  will  do  so,  but  to  accept 
the  affidavit  of  an  aocoontant,  which  was  not 
before  the  judge  in  chambers,  in  order  to  dis- 
tinguish duEerent  portions  of  the  fund  and  to 
apportion  tiie  securities.  It  seems  to  me  that 
the  best  thing  I  can  now  do  is  to  make  the 
following  order: — It  appearing  that  the  several 
parties  interested  in  the  proceeds  of  sale  of  the 
Talbot  estate,  and  in  the  residue  respectively, 
are  nuiiierous,  and  that  several  persons  of  each 
class  have  died,  and  have  no  le^  personal  repre- 
Rentatives,  order  that  the  defendant  Francis 
Newton  (John  Newton  seems  to  be  dead),  one  of 
the  class  entitled  to  the  proceeds  of  the  Talbot 
estate,  do  defend  in  this  cause  on  behalf  and  for 
the  benefit  of  all  persons  interested  in  the  pro- 
ceeds of  the  Talbot  estate,  and  do  represent  for 
the  purposes  of  this  suit  the  estates  of  such  of 
the  said  persons  as  have  died  and  have  no  legal 
personal  representatives,  and  that  the  defendant 
Washington  Teesdale,  one  of  the  class  entitled  to 
the  residue,  do  defend  in  this  cause  on  behalf  and 
for  the  benefit  of  all  persona  interested  in  the 
residue  of  the  testator's  estate,  and  do  represent 
for  the  purposes  of  this  suit  the  estates  of  such 
of  the  said  last-mentioned  persons  as  have  died 
and  hare  no  legal  representatives.  The  court 
being  of  opinion  that  inquiries  1  and  3  ought  not 
to  have  been  prosecuted  until  after  the  death  of  the 
surviving  annuitants,  reserve  the  costs  of  and 
attending  such  inquiries  until  the  distribu- 
tion of  the  proceeds  of  sale  of  the  Talbot  estate 
and  of  the  accumulations  respectively.  Tax  the 
other  costs  of  the  plaintiffs  and  defendants,  and 
of  the  parties  having  liberty  to  attend,  the  costs 
of  the  plaintiffs,  the  trustees,  as  between  solicitor 
and  client,  including  their  costH,  charges,  and 
expenses  properly  incurred.  Order  payment  of 
the  same  oat  of  the  7525Z.  17s.  6d.  (tbiat  is  the 
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accumulated  fund)  and  the  income  of  snch  por- 
tion thereof  as  is  required  to  make  such  payment 
acoordiiu;  to  the  direction,  in  the  will.  Refer  it 
to  chatnbers  to  distinguish  which  of  the  existing 
investments  represent  (a)  75252.  17«.  6d.,  the 
aocumulations  to  the  end  of  twenty-one  years 
from  the  testator's  death;'  and  (6)  the  income  of 
that  sum  from  that  time,  and  the  income  which 
was  to  be  accumulated  after  that  date.  Declare 
that  the  defendant  George  Longbottom  and  Hary 
his  wife  are  entitled  in  right  of  the  said  Mary 
Longbottom  to  the  investments  {b)  and  to  the 
future  income  of  the  75251.  17«.  6d.,  and  to  the 
other  income  directed  to  be  accumulated  until 
the  death  of  the  surviving  annuitant,  or  to  so 
much  thereof  as  ahaH  remain  after  answering 
the  purposes  directed  by  the  will.  Order 
transfer  and  payment  to  them  accordingly. 
Liberty  to  apply. 

Solicitors :  Few  and  Co.,  for  Benry  Dawson,  of 
Leeds ;  Torr,  JaneurayB,  and  Co. ;  Wadeaon  and 
MaU^on ;  Nelaon,  Barr,  and  Ndaon. 


Saturday,  Feb.  5. 
(Before  Chitty,  J.) 
Be  Phillips,  (a) 
Infant — Settlement  "upon  "  marriage — Marriage  of 
female  inf(vnt  under  17 — PoBt-wmtial  tettlemeni 
—Infants'  SeUlement  Act  1855  (\%  ^  19  Viet. 
c.  43),  88.  1,  4. 
WhereafemaU  infant  lohowasmarriedafetoiwyniha 
before  attaining  the  age  of  seventeen,  upon  attain- 
ing that  age  applied,  together  vnth  her  husband,  to 
the  Court,  liJider  the  Infants'  Settlement  Act  1855, 
to  dv}'eet  a  settlement,  the  kitsband  having  pre- 
vioushf  covenanted  to  take  all  propei-  proceedings 
to  obtain  tJie  sanction  of  the  court  to  a  aetiUment, 
the  Court  hold  that  the  settlement  could  be  made 
under  the  Act  aa  heiitg  a  settlement  made  "  upon  " 
the  occasion  of  the  maartage,  the  court  being  of 
opinion  ihoime  case  fell  wUhin  the  second  alter- 
native gtated  hy  Lord  Selbome  in  Be  Sampson 
and  Wall  (50  L.  T.  Rev.  N.  S.  435 ;  25  Ch.  Die. 
482,  4951,  that,  although  until  the  age  there  men- 
tioiied  is  attained  no  benefit  can  be  obtained  from 
the  Act,  yet  that  the  incapacity  to  make  a  settle- 
ment ceases  after  that  age  has  been  attained,  and 
that  then  a  settlement,  if  really  and  truly  a  settle- 
ment upon  the  occasion  of  the  marriage,  and 
caused  oy  the  man-iage,  and  considered  by  ike 
eoitrt  to  be  desirai>le  andproper,  may  be  made. 

OS  the  nth  March  1886  N.  M.  T.  Phillips,  who 
was  bom  on  the  5th  Oct.  1869,  was  married  to 
J.  H.  Fhillips. 

Mrs.  Phillips  was  therefore,  at  the  date  of  the 
marriage,  under  seventeen  years  of  i^,  but  she 
attained  that  age  in  Oct.  1886. 

Under  her  father's  will,  Mrs.  Phillips  became 
entitled,  upon  her  marriage,  to  one-fiftu  share  of 
the  proceeds  of  his  real  and  residuary  personal 
estate ;  and  under  the  will  of  an  aunt  she  was  also 
entitled  in  reversion  expectant  on  the  death  of 
another  aunt,  and  contingently  upon  her  attaining 
twenty-one,  to  one-fifth  share  of  the  proceeds  of 
sale  and  conversion  of  the  real  ana  residuary 
personal  estate  of  her  aunt. 

By  an  indenture,  dated  the  29th  Mareh  188^ 

(a)  BQiortea  by  A.  C0Tf9^1^gi|rf  ^f^^^l^'v.  ~ 


Be  Philups. 


April  2,  188?.] 
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J.  H.  FhiUipe  coTenanted  with  the  trustees  therein 
named  that,  ao  soon  aa  bia  wife  attained  the  age 
of  serenteen,  he  would  take  all  proper  proceedings 
for obtuning  the  sanction  of  theconrttoa  settle' 
ment  of  her  present  and  fntore  property,  in  pnr- 
suACce  of  the  Infants'  Settlement  Act  1855. 

A  petition  was  now  presented  by  Mr.  and  Mi-s. 
FbilUps,  asking  that  a  binding  settlement  of  Mrs. 
Phillipn's  property  miirht  be  made  with  the 
approDBtion  of  the  conrt. 

As  Mrs.  Phillips  was  under  the  age  of  seventeen 
Then  the  marriage  took  place,  the  qaestion  arose 
whether,  having  r^^rd  to  the  Infanta'  Settlement 
Act  1855,  and  particularly  to  sect.  4  thereof  (which 
provides  that  nothing  in  the  Act  contained  shall 
apply  to  any  male  infant  under  the  age  of  twenty 
years,  or  female  infant  under  the  age  of  seventeen 
yeara),  the  court  had  jurisdiction  to  direct  the 
settlement  to  be  made. 

Banning  for  the  petitioners. — The  court  has 
jurisdiction  to  order  a  post-nuptial  settlement 
"npon  the  marriage,"  though  the  infant  was 
under  the  age  of  seventeen  at  the  date  of  the 
niarriage  : 

A)  Sampaon  and  TTaO,  50  L.  T.  Bep.  IT.  8.  485 ;  25 
Ch.  Div.  482. 

Cbjttt,  J. — ^The  facte  are  that  the  young  lady, 
who  was  married  when  she  wasafew  months  under 
theaee  of  seventeen  years,  having  now  attained  the 
age  of  seventeen,  presents  a  petition  with  her  hus- 
band, who  covenanted  to  have  a  proper  settlement 
executed,  asking  the  court  to  direct  a  binding 
settlement  of  her  property  to  be  made.  Now,  the 
qneation  which  I  fove  to  decide  is  whether,  having 
r^ardto  the  Infants*  Settlement  Act  1855,  and  par- 
ticolariy  to  sect.  4  of  that  Act,  I  can  order  a  settle- 
ment to  be  made.  It  is  now  established,  by  the 
aathority  of  the  Coart  of  Appeal,  in  Re  Sampson 
and  Wck  (SO  L.  T.  Bep.  N.  8.  435;  25  Ch.  Div. 
4^.  405),  that  the  Act  applies  to  a  settlement 
executed,  or  proposed  to  m  executed,  upon  the 
occasitm  of  the  marria^  "The  Court  of  Appeal 
having  decided  that  there  is  jurisdiction  to 
approve  a  settlement  upon  the  marriage,  I  ought 
not  to  pai  too  narrow  a  limit  on  the  words  *  of  the 
Act, "  upon  the  occasion  of  marriage."  I  think 
that  what  I  am  asked  to  do  now  may  fairly  be 
said  to  be  "  upon  "  the  occasion  of  the  marriage. 
I  think  I  ahonld  be  straining  the  words  of  the  Act 
if  I  were  to  say  that  this  is  not  "  upon  "  the  occa- 
sion of  the  marriage,  though  it  is  true  that  some 
little  time  has  elapsed  since  the  marriage  took 
place.  Still,  there  remains  the  question  on  sect.  4 
of  the  Act,  which  is  in  these  words  :  "  Provided 
alirays  that  nothing  in  this  Act  contained  shall 
apply  to  any  male  infuit  under  the  age  of  twenty 
years,  or  to  any  female  infant  under  the  age  of 
ieventeenyean.  Now,  in  order  to  arrive  at  the 
tmeoonBtraction  of  that  proviso,  it  is  necessary  to 
ascartun  what  the  Act,  in  substaace,  dora. 
Sect  1  creates  a  funeral  capacity  in  an  infant, 
with  a  limitation  in  respect  to  powers,  to  bind 
himself  or  herself.  The  section  enacts  that : 
"  From  and  after  the  passing  of  this  Act  it  shall 
be  lawful  for  every  inrant  upon  or  in  contempla- 
tion of  his  or  her  marriage,  with  the  sanction  of 
the  Court  of  Chancery,  to  make  a  valid  and  bind- 
ing settlement,  or  contract  for  a  settlement,  of  all 
or  any  part  of  his  or  her  property,  or  property 
over  which  he  or  she  has  any  power  of  appoint- 
mmt,  whether  real  and  personal,  uid  whether  in 
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possession,  reversion,  remainder,  or  expectancy; 
and  every  conveyance,  appointment,  and  assign- 
ment of  sooh  real  or  personal  estate,  or  ccmtract 
to  make  a  conveyance,  appointment,  or  assign- 
ment thereof,  executed  vj  such  infant,  with 
the  approbation  of  the  said  court,  for  the 
purpoge  of  giving  effect  to  such  settlement, 
shall  be  as  valid  and  effectual  as  if  the 
person  executing  the  sune  were  of  the  full 
age  of  twenty-one  years ;  provided  always 
that  this  enactment  shall  not  extend  to  powers 
of  which  it  is  expressly  declared  that  they  shall 
not  be  exercised  by  an  infant."  Sect.  2  cbntaii^ 
a  proviso  limiting  the  extent  to  which  an  infant 
is  capacitated  to  make  a  settlement  by  sect.  1. 
Sect.  3  deals  with  the  machineiy  to  be  used. 
Then  we  come  to  sect.  4.  The  right  reading  of 
the  proviso  there  contained  is  that  a  female  in&nt 
is  not  capacitated  to  make  a  binding  settlement 
u  n  der  the  age  of  seventeen,  but  there  is  a  power  after 
that  age,  "  upon  "  the  oooasion  of  the  marri^,  to 
make  a  binding  settlement  with  the  sanccion  o£ 
the  court.  I  mink  the  case  falls  within  the 
second  alternative  stated  Lord  Selbome  in 
lie  Sampeon  and  Wall  (ubi  sup.},  namely,  "that, 
although  until  the  age  there  mentioned  is  attained 
no  benefit  can  be  obtained  from  the  Act,  yet  that 
the  incapacity  to  make  a  settlement  ceases  after 
that  age  has  been  attained,  and  that  then  a  settle- 
ment, if  really  and  truly  a  settlement  upon  the 
occasion  of  the  marriage,  and  caused  hj  the 
marriage,  and  considered  by  the  court  to  bo 
desirable  and  proper,  might  be  made."  It  would 
be  a  strange  thing  if  an  infant  marrying  one  day 
under  seventeen,  and  applying  to  tne  court 
one  day  after  seventeen,  were  to  be  excluded 
from  the  benefit  of  the  Act.  There  is  as 
much,  and  perhaps  more,  reason  to  extend  the 
protection  of  the  Act  to  an  infant  under  seven- 
teen as  to  an  infant  over  that  a^.  To  decide 
otherwise  wonld  be  to  ttEEord  additional  faoilities 
to  adventurers  anxious  to  get  hold  of  the  property 
of  iu&nts.  The  petition  must  be  referreu  to 
chambers  for  the  proper  settlement. 

Solicitors :  Talbot  and  Taaker,  agents  for  H.  L. 
Stt^wrth,  Bognor. 


Friday,  Jan.  28. 
(Before  Ghittt,  J.) 
Be  DuKX  OF  SoHXBSBT ;  Ththhz  v.  St.  Maur.  (a) 

Fraciiee — Married  woman — GuardMn  ad  litem — 
Married  Women's  FropeHy  Act  1882  (46  &  46 
Viet,  c  75),  «.  1,  tub-tect.  2— R.  8. 0. 1883.  Order 
XVL,  r.  16. 

Sect.  1, 8ub-aect.  2,  of  the  Married  Women's  Property 
Act  1882,  doee  not  abolish  the  ntU  that  a  married 
wom^n  is  inea^aJ>le  of  fXUng  the  office  of  neiet 
fri^d,  or  giuirdian  ad  litem. 

This  was  an  action  to  administer  the  estate  of  the 
late  Duke  of  Somerset.  Two  of  the  defendants, 
namely,  Harold  St.  Maur  and  Ruth  St.  Maur, 
were  infants.  An  order  was  made  on  the  14th  Dec. 
1886  directing  accounts  and  inquiries.  When 
the  order  came  to  be  drawn  up,  the  registrar 
noticed  that  the  guardian  ad  liiem  to  the  infants 
was  Lady  Gwendoline  Bamsden,  the  wife  of  Sir 
John  WiUiam  Bunsden,  Bart.,  one  of  the  plain- 
tiffs in  the  action,  and  aant  of  the  infants. 

fa)  Bapoitcd  bj  Q.  W>UT|Kpi; 
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.  GoBsidQEing  that  »  married  wnaam  oovld  not 
!be a.goardian  cui, !tfer»(the  registrar  nude  this 
,  indorBG^Qtit  on  the  proof  of  the  order,  "  a  nuuried 
.woman  caniiot  be  a.  next  friend  or  a  ffnardian  ad 
,lit^"  and' jlc^li^dtq' proceed  with  the  order. 
,  Thu  was  jft  ipotfion'  bjr  the  plaintiffs  for  a  direc- 
tion to  the  .reigist^:^  ,to  wss  the  order,  notwith- 
,'Btui4ing  the,  ffoardiant  04  Utem  was  a  married 
;  W9m»n,  or  in.  th^  alternative  to  allow  the  name  of 
.another  peraon  to  be  anbBtitiited. 

Laihofn,  Q.C.  for  the  motion.— -Under  the  old 
.  practice,  a  married  woman  was  not  allowed  to  be 
■  agiurdian  ad.  lUem  by 'reason  of  her  personal 
.  inabUity  to  sue'  and  be  'sned.    The  Married 
.  Women's  Property  Aot  1882,  s.  1,  sab-sect.  2, 
renders  har  capable- of-"  floiiig   or  being  sned, 
!  either  in  oontraot  ortdrb,  or  - otherwise  in  tUl 
.respeotB  ae  if  she  were  a/«iM  wrfs."  In  this  case 
the  married  lady  ■  u  miaently  the  most  suitable 
penon  to  fill  the  posUiioii.   She  does  not  wish  to 

•  retire  and  the  plaintiffs,  who  have  the  conduct  of 
the  action,  do  notvwish  her  to  retire  :  (Annual 
Praotice  1886-7,  p.  235.)-  Evsn  if  there  is  a  role 

■ci  inacfcice  this  is  a  ease  where  the  rule  might 

.i^iimqHriately-be  relaxed. 

Bad6lMA  for  the  infants. — The  old  practice  has 

•  not  been  abolished  by  the  Married  Women's  Pro- 
perty Act  18ffi.  A  case  ot  thift  kind  is  outside 
sect.  1,  Bub-ffBctl  2,  where  th6  important  words 
are  "  brought  by  ot  against  her."  That  means 
against  her  personally,  and  not  agairfst  her  ab 
gnardian  ad  litem.  .  The  old  practice  is  stated  in 
Jonet  T.  Jonea  (17  W.  B.  KK^J,  where  some  of  the 
phuntiffs  in  a  suit  were'  infatrta,  their  sister,  also 
a  plaintiff,  being  their  next  friend.  On  her  mar- 
riage the  court  directed  a  new  n^t  friend  to  be 
appmnted,  and  the  former'next  friend  and  her 
husband  to  b6  made  defendants.'- We  do  not 
admit  that  Lady  Gwendoline  Banuldbn  is  the 
beet  person  to  be  fcnardian  ad  UMii  Areh^  if  the 
objection  of  her  being  a  married  woman  were 
removed. 

-■' 

Chittt,  J.— Before  the  passing  of  the  Married 
Women's  Property  Act  1882,  it  wa^i  estbblished 
practice  that  a  married  woman  was  not  competent 
to  fill  the  office  of  next  friend  of  an  infant  plain- 
tiff or  guardian  ad  litem,  where  the  infant  was 
the  defendant.  The  question  before  me  now  is 
whether  the  Harried  Women's  Property  Act  has, 
la  removi^  the  reason  for  that  practice,  abronted 
the  practice.  The  rule  api)e(un  to  haVe  been 
founded  gmerally  on  Uie  incampetency  ti  a 
.married  wmnan ;  amooigst  other  things  her  incom- 
petency to  sue,  her  incompetency  to  be  answer- 
able in  regard  to  the  costs  of  the  action  where 
the  in&nt  was  plaintiff  and  she  was  his  next 
friend,  and  also  to  answer  for  any  costs  of  any 
proceedings  where  she  was  acting  as  guardian 
ad  Utetn  for  an  infant  defendant.  The  mie  was 
most  general,  and  founded  on  the  incapacity  of  a 
married  woman.  Kow,  the  Married  Women's 
Property  Act  of  1882  has  not  made  a  married 
women  for  all  purposes  a  feme  kIb.  What  it  has 
done  by  the  section  in  question  is  to  render  her 
capable  of  suing  and  being  sued  in  regard  to 
certain  matters,  which,  for  shortness,  I  will  say, 
are  matters  relating  to  herself  personally ;  and 
that  is  the  extent  to  which,  to  pnt  it  in  general 
X/enDB,  her  incafiacity  haa  been  renurred.  But 
there  is  nothing  in  the  2nd  Bub^Mctitm  of  sect.  1, 
the  section  relied  apon,  which  remoresthe  general 
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inoaiiaoity,  exocnt'to  the  extent  I  have  mentioned ; 
and  theie  in  nottning  which  remove^  the  particular 
incapacity'  wi'th  <  r^ard  to  her  being  the  next 
f riend.of  an  infant  or  the  guardian  ad  litem.  It 
appears  to  n^e,  therefore,  that  I  should  be  wrongly 
applying  'the'  statute  if  I  said  that  the  statute 
had  taaaae  aoyi^ieimtion  in  the  practice.  Furiher, 
I  reibr  to  the'l6dimie  of  the  16th  Order,  whidi 
deals  With'  ^'matter  of  next  friend  and  guar- 
dian ad  liiem  of  infants,  and  I  find  that  the  rale 
runs- thuds  "In&nts  may  sue  as  {^wntiffs  by 
their  next  friend  in  the  manner  heretofore  prac- 
tised in  tha  Ohancery  Division,  and  may  in  Itke 
manner  defend  by  their  gnu'dians  appeinted 
for  that  prapoae."  Tbib  rule,  therefore,  on  the 
face  of  -  it,  refen  to  and  incorporates  the  old 
practice  o£  the  Gbanceij  Division;  and  in  the 
very  same  rule  thwe  follows  a  clause  which 
shows  that  the  attenti<Hi  of-  the  frameni  of  the 
rule  was  called  to  the  Married  Women's  Property 
Act,  for  the  rule  concludes  with  these  words, 
"  married  women  may  sue  and  may  be  sued  as 

Iirovided  by  the3Iarried  Women's  Property  Act 
SSS.*' '  So  that  thcee  who  &amed  the  rules,  I 
should  say,  uppn^  reading  this  16th  rule,  were 
not  of  oflimoa'tKfl&'tlte  ubatntity  h3id  been  removed; 
and  the  rule  itself,  so  far  from  removing  the  dis- 
ability, seems ,  to  me,' upon  the  face  of  it,  to  con* 
firm  it.  There  ave  many  reasfHU,  I  can  eee,  why 
•itwonldnotbetothe  advantage  of  infants  to  be 
-represented  by  a  married  woman.  I  nend  not  (pt 
into  them.  I  base  my  jud^ent  upon  the  ar- 
cunutanee  that  her  incapacity  is  not  removed; 
•but  I- can. conceive,  by  reason  of  her  being  a 
marri&d  woman  and  liable  to  the  influence  of 
her  husband,  who  is  not  the  next  friend,  there 
■may  be  many  cases  (and  it  must  be  borne  in 
mind  that  matters  of  this  kind  are  to  a  larse 
.extent  formal,  and  are  not  broufl^t  before  the 
judge  pertonally  to  see  who  should  be  appointed 
guardian  ad  luem  or  next  friend),  in  which  a 
■married- woman  should-  not  be  appointed;  seeing 
.then  that  the  matter  is  de^t  with  without  there 
.being  any  appiioation  for  judicial  discretion,  I 
tkink  it  wouM  be  a  dangerous  innovation  to  alter 
•the  ^practice.  Amongat  other  reasons,  I  might 
add  that",  a  married  woman  would  not  be  re- 
-sponaibfe,  as  far  as  I  can  see,  for  the  coats  vi  an 
improper  actioni  nor  liaUe  to  pay  the  costs  of  an 
impro^  defence  or  vexationa  prooeeding.  Hie 
Teanlt  is  that  shtr  could  only  be  made  roBponsiblek 
at  the  utmost,  for  those  costs  in  respect  of  her 
separate  estate;  and  then  there  would  be  the 
inquiry  whether  she  had  aeparate  estate  or  not, 
with  all  the  inconveniences  aitendiuR  the  inquiiy. 
The  result  is,  I  think,  that  there  has  been  an  over* 
sight  in  this  matter,  and  that  the  present  guardian 
ad  Utem  must  be  discharged ;  but  inasmuch  a9 
orders  have  been  made  tn  the'  action,  somct  as 
I  understand,  with  a  benefitnal  result  -  to  the 
infants,  and  some  not,  I  think  the  right,  course^ 
instead  of  having  all  these  matters  reheard.-will 
be  to  direct  an  inquiry  to  the  effect  I  .mentioned 
on  the  last  motion  day,  nameiyi  the  same  inquiry 
as  was  directed  in  Petvr  v.  Thonat  Peter  (w 
L.  T.  Bep.  N.  S.  176;  26  Oh.  Div.  181),  which 
was  the  case  whore  infants  had  oome  into  existenoa 
after  orders  had  been  made  in  suits  to  which  they 
ought  to  have  bean  made  parties.  I  cannot  bi^ 
what  will  be  tiw  reault  vt  the  inquiry,  but  jm- 
bably  the  reanlt  of  the  inquiry  will  be  that  it  will 
be  for  the  benefit  o*D*g^  «^tei3^fe 
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eeediogs.  There  wiU  be'tlTd  iftqfuf7  to  the  effect 
i  have  menticmed,  with -ft'dinction  to  remore 
this  ^ardian  ad  litems  add  that'  a  now  ^oiu^an 
ad-htem  be  (qipoiiited.  The  itegistrar  wtU  draw 
lip  'the  order  in  the  right' form.  - 1  only  remove 
tfiis  ^nardian  ad  litem,  arid  ■  direct  a  proper 
gaardian  ad  lUem  to  be  apjjointed;  The  costs 
vill  be  costs  in  the  action.  -  - 

'  The  inquiry  was  in  the  following' form,  follow- 
ing P«*er  V.  Thomas  Petw  (50 -L.  T:  Rep.  N.  S. 
176;  26  Ch.  Dir.  181):  "  It  is-oWered  that  an 
ihqairy  be  made  whether  any  proceedings  affeot- 
ing  the  interests  of  the  said'  infant  defendants, 
Harold  6t.  ]l£aar  and  Bath  St.  Manr,  have  been 
liad  in  this  action,  and  if  so  whether  it  will  be  fit 
■nd  pn^r,  and  for  the  benefit  'of  the  said  inputs 
renwctnreW,  that  they,  or  either  of  them,  should 
be  Doojid  thereby.  And  it  is  ordered  that  if  it 
diall  'be  80  -  certified  the  said  infanta  shall  be 
bonnd  acoordtngly." 

Sdicitors :  WaUen,  DewnU,  uid  Oo. ;  Ormoden 
and  Visard. 


Friday,  Feb.  11. 
(Before  CHiTTT.'J.) 
Callow  r.' ToTOo.  (o) 
Fradiee — Pmceag   qf   tonimi/si—JUaelmeiit '  or 
tommitial—B.  8.  0.  1883,  Ordm-  ZMV.,  rr.  1 
and2.      ,  . 
Though  the  divtindian  hietween  attachment'  and 
eonmittaZ  has. been  for  mo$^' purposes  aholishedf 
yet  it  mil  be  maintained  in,  some  eases ;  and  a 
pUuntiff  who  had  mwedfor  leave  to  issue  a  writ 
of  attachment  against  a  d^endant  for  his  con- 
tempt eommitted  in  breach  of  .an  undertaking 
I  tn'  an  action  not'  to  carry  on  a  certain 

.  outmcM,  was  aUowed  to  amend  his  noti&e  .  of 
.  motion  by  a^ing  for  .eommiUal  as  well'  ai 
attaehmeni. 

Tbw  was  a  motion  that  the  plaintiif  might  be  at 
liberty  to  iEwnea  writ  of  attachment  against  the 
defendant  for  his  contempt  in  committing  a 
breach  of  .'an  undertaking  contained  in  an  order 
wherrti^  the  defendant-undertook  not  to  carry  on 
a  certain  boaineas.  The  notice  of  motion  did  not 
■akin  the  altamatiTe-  that  ^  deieadant  might 
be  eommittbd. 

Bomer,  Q.C.  and  OstoaU  for  the  motion., 
Wright  Taylor,  for  the  defendant,  took  the  preli: 
miliary  objection  that  the  proper  remeV^,  it  any; 
was  noi  attachment,  bnt  committal;  and  that  the 
plaintiff  wool^not  be  allowed  to  turn  his  motion 
Rf  attachtnent  into  a  motion  for  committal. 
^Iiere  is  a  very  important  distinction'  between 
oommittal  and  'attachment.'  Under' .some  circnm- 
^tuoes  the'  sheriff  to  whom  tibe  writ  of  attach- 
ment is  directed  may  accent  bail,  which  the  officer 
bf  the  conrt  bannot  do  unaer  a  committal.  "When 
an  order  has'  been  made  upon  notice  of  motion 
lOT  an  attachment,  the  court  will  not  afterwards, 
oa  an  parte  ai^oation,  alter  the  order  into 
one  of  Committal : 

Bmtt  T.  Bnige,  48  L.  T.  Bap.  K.  8. 482. 

Omm,  J.— The  plaintiff  tor  a  writ  of 

■ttaebmnt,  and  the  defendanti^  ccnnsel  talna 
^  preliminary  olneotion  that  the  right  remedy, 
g  My.iinot  attachment,  but  committal.  Under 
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the>foriirer,  as:  well  as  under  tiie  present  practice* 
in' Order  to  obtain  an  order  for  committal,  notice 
of  motion  mu'it  be  served  on  the  patty  sought  to 
be  committed-;  but  under  the  former  jnnotice  it 
was  not  necessary  to  serve  notice  of  m6tion  tcr 
attachment.  Attachment  issued  at  the^instance 
of  the  pwty  aggrieved,  and  at  his  own  risk;  But 
since  the  Judicature  Acts  the  old  practice  has 
been  -  altered,  owing,  probablv,  to  the  abolition 
of  imprisonment  for  debt  and  the  abuses  arising 
from  it.  'The  rale  now  is  that  notice  of  motion 
most  be  served  on  the  party  sought  to  be 
attached.  In  this  respect,  tnerefore,  attachment 
and  '  committal'  stand  on  the  same  footing,  for 
neither  attachment  nor  committal  can  be  obtained 
without  notioe  of  motion.  The  former  distinction 
between  committal  and  attachment  was  this: 
Ccoimittal  was  the  proper  remedy  for  doing  a 
prohibited  act,  and  attadmient  was  the  proper 
remedy  forne^eoting  to  do  some'  act  ordered' to 
be  done.  Now,  there  may  be  -some  question 
whether,  in  th^  present  case,  the  right  remedy  is 
attadiment  or  oommittaL' As  the  late  Sir  Geoive 
Jesael  swd,  for  moat  practical  purpoees  the 
former  distinction  has  been  abolished,  but  there 
may  be  cases  where  it  would  stiU  be  maintained. 
Thus  I  remember,  in  a  case  where  a  motion  was 
made  to  commit  a  receiver,  the  late  Master  of  the 
BoUs  considered  that  the  distinction  was  material, 
and  that  the  proper  order  was  to  grant  leave  to 
issue  a'  writ  of  sequestration.  Attachment  goes 
to  the  sheriff  and  committal  to  the  officer  of  the 
court,  and  in  cases  of  attachment  bail  is  some- 
time) admitted.  I  adopted  the  method  of  com- 
mittal  the  other  day  myself  as  being  the  most 
convenient  and  expeditions  method.  It  waa  a 
ease  where  the  party  sought  to  be  attached  or 
committed  would  probably  have  escaped  the 
country  if  the  most  expeditious  way  of  dealing 
with  mm  had  not  been  employed.  I  have  mado 
thpse  olnervations  to  shew  that  for  some-  pur^ 
poses  there  is  still  a  distinction  between  attach- 
ment aad  committal,  though  in  substance  it  is 
generally  immaterial  whether  the  motiota' be  for 
attachment  or  committal.  Still,'I  should  bevery 
slow  to  give  leave  to  amend  the  notice  of  motidn 
if  it  were  in  any  w^  likely  that  by  so  doing' I 
should  be  doing  an  injustice  to  any  party ;  but,' 
having  the  defendant  here  by  his  counsel,  it 
seems  that  I  should  not  be  doin^  wi^ng  in  giving 
leave  to  amend  the  notice  of  motion,  ana  for  these 
reasons  I  have  gone  into  the  distinction  between 
attachment  and  oommittal.  I  therefore  giro 
leave  to  amend  the  notice  of  motion  by  asking  for 
committal  in  the  alternative.  The  motion  will 
stand  over  to  be  served  again. 

Solicitors :  Hubert F.  Oddg;  P.  31.  James. 


Oof.  a»  and  Nov.  1, 1880. 
(Before  Chittt,  J.) 

HOABE  V.  HOARE.  (a) 

0\airikg—QWi  to  endow  priva^  eA(I^e^— GKshmviX 
diorUahU  infonnon — Cy-pres. 

A  setOor,  by  an  indaniti/r»  dated  u»  1867,  gramted 
to  Inwtoflt  a  tUhe  fwitefctw^  3601.  a  year 
Uauing  out  of  esrAwn  lands  m  <ke  paitiA  tf  D. 
far  the  foUmoing  fruris,  namdy,  as  to  801.  ujwn 
trust  for  the  paymerU  tf  the  sMaryof  ib^  pnest 


THB  IiAW  TDfBS. 


Chan.  Div.] 


in  the  private  ehapel  buiU  hy  the  $etUor  oAjoining 
his  mansion  and  dweUing-hoitee,  provided  tliat 
such  priest  slwuld  not  have  any  other  eccle- 
aiastieal  or  pastoral  duty  eascevt  siteh  as  might 
appertain  to  the  visitaHon  of  the  tenants  and 
labojirers  of  the  owners  of  the  L.  estates;  and 
as  to  the  sum  of  101.  upon  trust  to  apply  the 
same  for  the  purpose  of  liglUing  and  cleaning  the 
send  chapel;  and  a*  to  1001.  upon  trust  for  the 
teaehing  cmd  maintenance  of  ten  boys  as 
choristers  in  the  said  eAopal ;  and  as  to  SOL 
for  the  payment  qf  the  schoolmaster  teaching 
and  ediicanng  the  poor  hoys  at  the  selioolhouse 
then  building  and  intended  to  be  buiU  on  the 
L.  estate ;  and  as  to  30L  for  the  payment  of  the 
schoolmistress  teaehing  certain  poor  girls  at  tite 
schooljiouse  on  the  L.  estate;  and  as  to  101.  for 
the  costs,  cJiarges,  and  esepensee  of  keeping  in 
order  the  said  schools  and  four  ahnshouaes  for 
t}ie  pool-  labourers  on  the  L.  estates  ;  and  as  to 
801.  for  the  support  and  maintenance  <ff  such 
poor  labourers  as  should  be  dwelling  in  certain 
four  almsJiouses  on  the  L.  estate. 

The  trusts  of  this  deed  were  not  acted  on  during  the 
lifetime  of  the  settlor,  except  to  a  limited  esttent. 
The  chapel  on  the  L.  estate  was  a  private  chapel, 
and  had  never  been  ccnuetmled  or  dedicated  to 
charity,  and  no  strangers  were  allowed  into  it, 
except  by  special  permission. 

Seld,  that  the  court  could  not  impute  to  the  settlor 
any  intention  of  cJiarity  indepeTidently  of  the  L. 
estate,  and  that  no  charitable  scheme  could  be 
sanctioned  by  the  court,  and  that  the  tr^ists 
declared  by  the  deed  were  void,  and  the  property 
passed  under  tJie  eettlor's  will. 

By  a  deed,  dated  the  28th  March  1867,  which  was 
enrolled  in  Chancery  on  the  6th  April  following, 
Peter  Richard  B"oare  granted  bo  trustees  a 
rectorial  tithe  rentcharge  of  3601.  a  year,  issuing 
out  of  lands  in  Dawlish  in  Devonshire  upon  the 
following  trusts :  As  to  80Z.,  apon  trust  to  apply 
the  same  for  the  payment  of  the  salary  of  the 
priest  in  holy  orders  for  the  time  being  o&ciating 
and  perfbrmine  the  servioea  of  religions  worship 
in  the  priTate  wapel  built  by  the  settlor  adjoin- 
ing his  mansion-house  <rf  Luscombe,  with  a  pro- 
viso that  such  clereyman  should  be  a  Bachelor  of 
Arts  of  Oxford  or  Cambridge,  and  admitted  to 
holy  orders  in  the  Chnrch  as  now  established  in 
Sngland,  and  should  nob  have  any  other  eccle- 
siastical or  pastoral  daty  except  such  as  might 
appertain  to  the  visitation  of  the  tenants  and 
labourers  of  the  owners  of  Luscombe  and  of  any 
adjoining  estates  held  in  conjunction  therewith, 
or  of  the  tenants  and  labourers  on  the  estates  of 
Stonelands,  Badfords,  and  Shiverstone  and 
Holcombe  respectively,  belonging  to  the  settlor, 
or  any  of  them,  and  that  the  nomination  and 
appointment  of  such  clergyman  should  belong  to 
the  owner  for  the  time  being  of  the  mansion  of 
Luscombe.  As  to  the  sum  of  lOt,  upon  trust  to 
apply  the  same  tor  the  expenses  of  lighting  and 
cleaning  and  otherwise  keeping  and  maintaining 
the  chapel  in  proper  order  and  condition  for  the 
conduct  of  religious  worship  therein.  As  to  the 
sum  of  1001.,  upon  tmst  to  apply  the  same  in  the 
discretion  of  the  trustees  with  the  concurrence  of 
the  officiating  clergymMi  for  the  teaching  and 
maintenance  of  ten  boys,  to  be  nominated  by  the 
triixteoA,  afi  choristers  in  the  performance  of 
religious  worship  in  the  chapel.   As  to  501.,  upon 
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trust  to  apply  the  same  for  the  payment  of  a 
schoolmaster,  who  was  to  be  a  member  of  the 
Church  of  England,  to  be  nominated  by  the 
trustees,  teaching  and  educating  the  poor  boys  at 
the  schoolhouse  then  building  or  intended  to  be 
built  by  the  settlor  in  a  field  called  Headlands. 
As  to  npon  tmst  to  apply  the  same  for 
the  salary  of  the  schoolmistress,  who  was  to  be  a 
member  of  the  Chnrch  of  England,  to  be  nomi- 
nated by  the  trustees,  teaching  and  educating  the 
poor  girls  at  the  schoolhouse  boilt  by  the  settlor 
in  the  Bere  Field.  Ah  to  lOl.,  upon  trust  to 
apply  the  same  for  the  expenses  of  keeping  in 

£ roper  repair,  order,  and  condition  the  school- 
onses  for  educating  poor  boya  and  girls  and  the 
foor  almshouses  aftw  mentioned.  As  to  801., 
upon  tmst  to  apply  the  same,  in  the  discretion  of 
the  trustees,  for  the  support  and  maintenance  of 
such  poor  persons  having  been  labourers  on  the 
Luscombe  estate  or  on  any  of  the  adjoining 
estates  held  in  conjunction  therewith,  or  on  the 
e.states  of  Stonelands,  Badfords,  Shiyerstone.  and 
Holcombe  respectively  belonging  to  the  testator, 
or  the  widows  of  sncn  labourers,  to  be  nominated 
by  the  trustees,  as  should  be  dwelling  as  inmates 
in  the  four  almshouses  built  by  the  settlor  and 
situate  in  the  field  of  Headlands.  Provided 
always,  that  in  case  the  total  amount  of  the  tithe 
rentcharge  in  any  one  yeai  should,  in  conse- 
quence of  any  part  thereof  lieing  paid  or  applied 
for  the  repfurs  of  the  chancel  of  the  parish  churchy 
or  in  consequence  of  an  increase  m  the  yearly 
averages,  should  be  less  than  360!.,  the  sum  of  80t. 
appropriated  for  the  maintenance  and  snppoi^  of 
the  poor  labourers  should  be  limited  so  far  as 
might  be  required  and  the  number  of  them  (if 
necessary)  be  reduced  accordingly,  but  the 
several  other  sums  appropriated  for  the  several 
other  purposes  should  be  paid  in  full,  and  in  case 
of  an  excess  over  and  above  the  sum  of  3601.  in 
any  one  year  by  the  increase  of  the  yearly 
averages  the  surplus  should  be  appropriated,  as 
to  one  moiety,  in  augmentation  of  the  salary  of 
the  clergyman  officiating  in  the  private  chapel 
belonging  to  the  mansion-honse,  and  as  to  the  re- 
maining moiety  for  the  maintKiaace  uad  schooling 
of  the  choristers.  Provided  also,  that  in  case,  from 
any  circamstances,  any  one  or  more  of  the 
objects  or  purposes  for  which  any  sum  was 
thereinbefore  directed  to  be  applied  should  be  in 
abeyance  and  incapable  of  bemg  carried  out  or 
famlled,  the  sums  of  money  appropriated  to  the 
purposes  which  might  for  the  time  being  fail, 
should  be  applied  in  aid  and  augmentation  of  any 
other  of  the  objects  and  purposes  thereinbefore 
mentioned,  in  such  way  and  manner  as  the 
trustees  or  trustee  for  the  time  being  should,  in 
bis  discretion,  consider  best  and  moat  advisable. 

The  settlor  died  in  May  1877,  having  by  will 
dated  in  1872  devised  the  residue  of  his  real  estate 
to  trustees  during  the  life  of  his  8oa,.the  plaintiff 
Peter  Herriok  Hoan^,  npon  certain  trusts,  and 
after  his  death  to  the  use  of  the  sons  of  Peter 
Merrick  Hoare  in  tail.  Peter  Menick  Hoare 
was  one  of  the  trustees  named  in  the  deed,  bat  he 
never  accepted  or  acted  in  the  trusts  thereof. 

The  indenture  of  the  28th  March  1867  was 
not  acted  on  daring  the  life  of  the  settlor,  who 
receiyed  the  rentcWge  and  a|^ed  it  as  he 
thought  fit. 

With  the  exception  of  a  sum  of  161.  applied  in 
the  repair  of  the  organ  iu  the/^peLjiafeart  of 
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the  tithe  rentcbarge  liad  been  applied  on  the 
tnuts  of  the  indenture  of  the  28th  JCareh  1867, 
bat  the  amount  received  had  been  invested  and 
accumulated  by  the  trustees. 

The  chapel  was  a  privMie  chapel  adjoining  or 
forming  part  of  the  mansion-house  of  Luacombc. 
It  was  not  consecrated,  and  had  never  been  open 
to  the  pablic,  but  was  intended  solely  for  the  use 
of  the  resident  in  the  maosion-house,  the  members 
of  his  &mily,  and  the  tenants  and  labourers  on 
the  estate;  no  strangers  were  i^owmi.  unless 
with  a  special  permission. 

This  was  an  action  brought  by  the  settlor's  son, 
P.  M.  Hoare,  for  a  declaration  that  the  trusts  of 
the  indenture  of  the  28th  March  1867  were  void, 
and  that  the  property  comprised  therein  passed 
ander  the  will  of  the  settlor. 

The  plaintaA  contended  that  no  Talid  charitable 
trust  was  declaired  with  respect  to  either  the  ^ma- 
hoQsea  or  the  inmates  thereof,  or  the  school,  or 
the  scholars  taught  thereat,  and  that  none  of  the 
tmstB  declared  by^  the  deed  were  valid  charitable 
trusts,  and  that  if  any  were  valid  there  was  no 
ffenerat  charitable  intention  in  the  deed,  and  the 
tnurtB  were  only  for  particular  private  purposes 
which  had  failed,  and  could  not  be  admmistered 
ey-pres,  and  that  the  whole  of  the  income  of  the 
rectorial  tithe  should  be  applied  in  accordance 
with  the  residuary  clause  in  tae  wilL 

_  Maciuighien,  Q.C.  and  PhUlpotU,  for  the  pIuntifF, 
cited  the  following  oases : 

Coeki  T.  Mannan,  24  L.  T.  Bep.  N.  8.  868  {  L.  Bep. 

Attonuy-Chneral  v.  Stopney,  10  Vea.  22 ; 
AUomey-Gvneml  y.  Whitchwvh,  3  Tes.  Ul ; 
Thompaon  t.  Shakespear,  1  De  a.  F.  A  J.  388 ; 
lAmbrey  v.  Gurr,  6  Madd.  151 ; 
Cherry  t.  Mott,  1  My.  «i  Cr.  123 ; 
Oark  T.  ToylM-.ai  L.  T.  pep.  O.  S.  887;  1  Drew. 
648; 

BvaMll  V.  KeUett,  26  L.  T.  Bep.  0.  8.  198;  S 

Sm.  ±  Giff.  364: 
Fitk  T.  Attomey-Omgral,  17  L.  T.  Bep.  N.  8.  27 : 

L.  Bep.  413a.  S21: 
Bnadbent  r.  Barron,  52  L.  T.  Bep.  N.  S.  848  :  29 

Ch.  Div.  560 ; 
Gritvea  t.  Case,  2  Cox,  301 ; 
Mogqridgt  v.  IWftiMM,  7  Vei.  SS ; 
JacmaA  on  WiUa,  4th  edit.,  vol.  1,  p.  245  «f  mo.  i 
Theobald  on  WiUs,  3rd  edit.  p.  277 ; 
Seton  on  Deoreas,  p.  5S7 ;  . 
BinneU  v.  HerbeH,  86  L.  T.  B«i.  K.  8.  7:  L.  Bep. 

7Ch.  232;  '  y 

Ohambwlayne  r.  BroeheU,  27  L.  T.  Bro.  K.  8.  92 ; 

L.Bop.gCh.206: 
White's  3VMfa,  55  L.  T.  Bep.  N.  8. 168. 

Somer,  Q.C.  and  Xorahead,  for  the  teuuit  in 
tail,  referred  to 

Attomey-Oejieral  v.  Bithop  of  Ot^ord,  1  Brown, 
444,  n. ; 

Attornej/'Qenvml  t.  Owlding,  2  Brown,  487. 
Ittgle  Joyce,  for  the  Crown,  referred  to 
The  InatTporated  Soeidv  v.  Pria,  1  Jones  A  lAt. 

496; 

Carb^  V.  Co»,  3  Ir.  Ch.  Bop.  281 ; 

Rt  The  TmnplmoyU  Agricmitral  School,  4  Ir.  Bep. 

Daiy  T.  The  Attomey-Generai,  11  Ir.  Ch.  Bep.  41. 

Almarie  Sanuey,  Cedl  Bimell,  and  8p«nce  for 
other  parties. 

MaenaglUen,  Q.C.  replied. 

Chittt,  J. — It  is  plain  that  in  the  existing  cir* 
cnmstances  the  trusts  cannot  be  executed  modo 

fomd  as  they  are  shown  upon  the  face  of  the 
wed.  Mid  the  real  question  is,  whether  upon  the 
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face  of  the  deed  the  settlor  taa  manifeeted  the 
purposes  as  purposes  of  general  charity.  It  is 
said  for  the  plaintiff  that  all  has  been  done  to 
show  a  purpose  connected  with  the  particular  land, 
and  that  the  land  has  not  been  devoted  to  charit- 
able purposes,  and  in  the  existing  circumstances 
the  court  may  take  it  now  as  certain  that  the 
land  never  will  be  devoted  to  charitable  pur- 
poses. I  think,  as  a  matter  of  fact,  that  the  land 
never  will  be  devoted  to  charitable  purposes,  but 
it  is  nbt  a  case  in  which  there  ought  to  be  any 
inquiry  as  to  whether  the  land  could  be  given  or 
not.  Then  unquestionably  it  is  a  matter  of  con- 
siderable nicety  to  determine,  when  there  are 
particular  trusts  to  be  found  on  the  face  of  an 
instrument  such  as  the  present  deed,  whether  the 
court  can  or  cannot  extract  from  the  terms  in 
which  the  settlor  baa  expressed  himself  a  general 
charitable  pnrposo.  Is  charity  the  main  olnect, 
or  is  it  simply  a  case  in  which  the  purposes  snow 
a  particular  object  of  a  subordinate  character 
connected  with  the  main  object  ?  Lord  Eldon,  in 
the  case  of  the  Attorney -Oeneral  v.  Sidney,  said : 
"The  next  consideration  is  whether,  upon  the 
whole  taken  together,  this  charity,  of  whatever 
nature,  is  so  engrafted  into  and  connected  with 
and  placed  upon  an  establishment  in  real  pro- 
perty that  the  charity  cannot  subsist  as  the  roal 
estate  is  so  given."  And  the  proposition  was 
stated  in  somewhat  similar  terms,  but  in  my 
opinion  in  as  plain  and  direct  a  wav  as  it  can  be, 
1:^  Knight  Bruce,  L.J.  in  the  well-known  case 
of  ThompBon  v.  Shakespeare  {aup.) :  "  Then  the 
question, '  he  says,  "  would  arise  or  might  aris^ 
whether  the  cose  nevertheless  falls  within  those 
oases  where  a  gift  for  a  charitable  or  public  pur- 
pose will  be  supported  by  the  court  (to  use  our 
own  technical  laognage)  ey-prea  where  t'le  parti- 
cular mode  to  which  the  testator  has  pointed 
cannot  be  used,  cannot  be  adopted,  cEmnot  be 
applied.  There  are  cases  of  that  description,  of 
which  the  case  of  the  Attorney-General  v.  Sidney 
is  a  striking  instance — a  case  I  have  no  doubt 
rightly  decided,  and  therefore,  perhaps,  if  the 
obiect  of  a  museum  could  be  dissociated  from 
Shakespeare's  house,  it  might  be  possible  to  sup- 
port the  gift.  But  I  am  of  opinion  that  this  caso 
falls  rather  within  the  principles  of  the  Attorney- 
QeneraZ  v.  Whitchurch  and  other  cases  of  that 
description,  where  a  particular  placo  is  of  tho- 
essence  of  the  establishment,  and  where  you 
cannot  impute  to  the  giver  an  intention  indepen- 
dent of  place.  That  is  my  opinion  upon  tho 
testator's  will,  and  under  the  impossibility  which, 
as  I  think,  exists  of  imputing  to  him  any  inten- 
tion independent  of  place,  you  find  that  the  place 
which  he  has  selected  is  one  not  devoted  to 
charity,  not  devoted  to  any  public  purpose,  and 
the  appropriation  of  which  to  any  such  object  aa 
he  has  pointed  out  cannot  be  secured."  Now,  so 
far  as  tuu  places  mentioned  in  the  deed  of  trust 
are  conce.-ned,  on  the  facts,  I  hold  that  the  obser- 
vations which  were  applied  to  the  Shakespeare 
house  by  Knight  Bruce,  L.J.  do  apply  to  the  case 
before  me.  ia  there  f^hen  here  to  be  found  any 
intention  on  the  part  of  the  testator  of  a  charit- 
able nature  independent  of  the  place?  I  proceed 
then  to  examine  very  shortly  the  deed.  The  deed 
was  duly  enrolled.  The  subject-matter  of  the 
deed  of  grant  is  a  tithe  renocharge  of  d60l.,  and 
that  is  divided  into  several  portimis.  The  firsfc 
portion  is  the  snm  of  8(yfgit^|(j)^  (i»j^©gt@. 
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^  trnet  aa  a  sHfjeDcl,  tb'pnt  ib  shortlj,  for  a  priesfc 

•  in  holy- orders  officiating  in  the  perEormance  and 

;  performing  the  aerviees  of  religioaa  worship  in  a 

'  private  chapel  hnilt  hy  the  settlor  adjoining  the 
mansion  and  dwelling-honse  of  Lnscomhe ;  and 
then  the  deed  contains  a  provision  as  to  the 
qnalification  of  the-priest  ao  to  be  appointed,  and 

.  aays  that  the  priest  "  shall  not  have  any  other 
ecclesiastical  -or  pastoral  dnty  except  sach  as 
may  appertain  to  the  visitation  of  the  tenants 

.  knd  labonrera  of  the '  owners  of  Lnscomhe." 

- 1  will  not  deal  with  this  case  separately 
in  the  first  instance,-  becanae  the  chapel  is  here 

■  described  as  a  private  chapel.  It  has  never  been 
tonsecrated,  and  it  never  has  been  md  never 
Irin  be,  in  my  opinion,  dedicated  by  proper  con- 
veyance to  the  purposes  of  a  charity.  It  is  a 
room  really  in  or  adjoining  the  famihr  muiaion, 
which  ia  so  fitted  up  as  that  it  can  be  properly 
tised  as  a  chapel  for  performing  Divine  service  ; 
bnt  noperaon  nas  a  right  to  go  there,  no  member 
6{  ihe  public  has  a  rigbt  to  go  there,  not  even  the 
tenants  of  the  estate  nave  a  right  to  go  there,  nor 
the  affricnltaral  labourers  ;  it  is  simply  a  private 

■>6hapel  in  a  gentleman's  house.  Now  I  can  find 
in  that  no  charitable  object.  It  appears  to  me, 
shortly  stated,  to  be  no  more  than  a  salary  to  be 
given  to  a  private  chaplain  of  any  gentleman  of 
position  in  this  country.  The  argument  which 
was  founded  upon  the  qualification  which  I  have 
read  with  reference  lo  the  pastoral  duty  is  one 

.  that  appears  to  me  to  carry  the  case  no  further, 
because  there  in  no  condition  imposed  npon  the  offi- 
eiating  cWgyznan  Uut  he  ahaU  viait  the  taunts 
or  labourers  of  the  owners  of  the  estates  which  are 
here  mentioned.  The  clause  is  only  introduced 
by  wvy  of  negativing  his  holding,  as  I  under- 
stand it,  any  other  employment  of  an  ecclesiasti- 
cs} or  pastoral  nature,  except  this  particular  one, 
and  allows  him,  if  he  should  think  fit,  no  doubt, 
to  visit  the  tenants  and  labourers  of  the  estate 
in  question  without  any  breach  of  his  duty  as  an 
officiating  private  clergyman  to  the  owner  of  the 
estates.  I  think,  therefore,  in  that  there  is 
nothii^  of  a  public  nature,  and  it  was  essentially 
intended  there  should  not  be  a  public  purpose 
found  in  the  instrument  with  regard  to  it.  The 
result  is,  that  I  think  this  is  neither  more  nor 
less  than  a  stipend  to  be  paid  in  perpetuity  to  a 
private  chaplain  of  a  private  gentleman.  The 
next  point  may  be  passed  over  rapidly:  101.  is 
given  simply  for  the  purposes  of  lighting,  clean- 
ing, and  repairizig;  .that  falls  necessarily  within 
what  I  have  said.  The  next  sum  is  1002.  a  year, 
which  is  to  be  applied  for  the  teaching  and 
maintenance  -  of  ten '  boys  as  choristers  in  the 
performance  of  the  religions  worship  in  the  said 
ehApel.  It  'appears  to  me  that  there  the  main 
purpose,  and  I  think  I  am  right  in  saying  the 
Sole  purpose,  is  for  the  teaching  and  maintenance 
of  the  choristers  in  that  particular  chapel.  I 
think  there  again  I  cannot  ^ther  from  that  any 
general  intention  of  a  public  character.  Taking 
these  three  subject-matters  which  I  havo  already 
mentioned,  and  putting  them  together,  they 
really  come  to  this — a  trust  for  the  benefit  of  the 
private  owners  of  the  estate,  who  are  to  have  a 
chapel  for  the  use  of  the  owner  of  the  estate  and 
such  persons  as  he  mm  think  fit  to  admit  there, 
and  for  the  pr(q)er  pernmnance  of  the  service  of 
a  choral  nature  in  the  private  room.  The  next 
sum  which  is  apeciflcally  mentioned  is  SOI.  forUier 


[Ghasw  Dir: 


part  of  the  trust ;  that  is  for  paymenti  of  the 
salary  to  the  achoolmaater  "  for  teaching  and  edu- 
cating the  poor  bOTs  at  the  schoolhonse  now  built 
or  intended  to  be  built  by  the  settlor,  and  situate 
in  the  field  or  close  of  Land  '  called  Headlands." 
No  such  house  has  been  devoted  to  charity. 
Whether  the  settlor  did  or  did  not  intend'  to 
devote  some  such  house  as  this  permanently  to 
charitable  objects  J  cannot  say.  I  can  only  say 
he  has  not  done  so ;  and  there  again  I  think  ihit 
his  object  was  to  benefit  particularly  the  estate  of 
which  he  was  then  the  owner,  aud  there  is  no 
general  purpose  ol  education  which  ooald  be 
found  sufficient  to  make  it  come  within  a  public 
chanty.  There  is  no  general  scheme  for  edu- 
cating poor  boys  to  raake  it.  come  within  a  puUie 
charity.  Closely  uid  intimately  connected  with 
that  18  the  schoolhonse  built,  or  intended  to  he 
built,  on  the  field  or  close  which  is  on  the  estate, 
and  I  think  that,  in  this  case,  was  the  principal 
part  of  the  trust.  Then,  without  ^ing  through  all 
the  other  clauses  upon  which  similar  observations 
may  be  made,  I  will  mention  the  801.  a  year,  which 
is  given  "  for  the  support  and  maintenance  of  such 
poor  persons  having  been  labourers  on  the  Lus- 
combe  estate"  as  may  be  found  there — ^not 
generally  for  the  poor  of  the  district,  aa  was 
argued  for  the  Attorney-General,  but  it  was  "  for 
the  support-  and  muntenance  of -'such  -peraoni 
having  been  labourers  on  thb  Luacombe  estate  as 
shall  oe  dwelling  as  inmates  in  the.  fonrjalmBr 
honaea  built-  by  the  settlor,  and  situate  in,  the 
field  called  Eeadlandsi"  and  ao  forth.  It  appears 
to  me  that  is  an  emlo^nnent  the  fund  intotded 
to  be  for  the  benefit  of  those  who  ahoold  inhabit 
the  almshouaes ;  and  the  almshouses  again  never 
having  been  dedicated  to  charity  properly,  I  hold 
the  almshouses  here  were  the  main  and  principal 
part  of  the  trust,  an&  that  the  SOI.  was  a  mere 
eubsidiaiT'  endowment.  There  follow  afterwards 
clauses,  one  of  whicb.is  to  the  effect  that,  if  there 
should  be  a  deficiency,  the  deficiency  is  in  sub- 
stance to  be  borne  by  the  poor  labourers;  and 
then  there  comes  a  clause  at  the  end  to  the  effect 
"  that  in  case  from  any  circumstances  any  one  or 
more  of  the  objects  or  purposes  for  which  any 
sum  is  hereinbefore  directed  to  be  applied  shaU 
be  in  abeyance  and'  incapable  of  being  carried  oat 
or  fulfilled,  the  sum^-  of  n^oney  appropriated  to 
the  purposes  which  may  for  the  tune  bein^  fail' 
shall  be  applied  in  aid  and  in  augmentatidn  of 
any  other  of  the  objects  or  purposes  hereinbefore 
mentioned  in  anch  way  and  manner  aa  the  trnatees 
or  trustee  for  the  time  being  of  these  pre^ts 
shall,  in  their  or  his  diacretion,  consider  oe&t  cuid 
most  adviaable."^  The  effect  of  that  clause,  I 
think,  has  been  correctly  stated  by  Mr.  Ingle 
Joyce  for  the  Attorliey-General,  and"  it  is  tMa, 
that  if  the  court  should  -find  anyone  of  these 
purposes,  ta  be  .a  good^hfti^table  purpoae,  then  the 
result  would  be  .tqat  the  whole  ought  to  be  sup- 
ported, because  there  would'  be  smficient  oti  the 
face  of  the  deed  itself  to  show  the  intention  on 
the  part  of  the  settlor  that  if  the  purposra  as 
defined  could  not  be  exactly  carried  out  with 
regard  to  all  the  objects — that  is,  that  if  some 
should  be  in  abeyance  and  not  carried  out  or  ful- 
filled— then  the  nind  might,  in  the  discretion  of  the 
trustees,  be  devoted  to  any  one  of  the  other  objects. 
Kow,  I  have  gone  throi^n  the  deed  sufficiently  to 
show  my  opinion  tlist  every  oiw^f  these  busts  ia 
I  so  closely  and  int^^^c.^!^^^  the 
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■estate  itself  that  it  would  be  wropg'in'  nle  to 
attempt  to  dissociate  them,  and  I  think  the  prin- 
.ople  which  is  to  be  found  in  the- 'judgment 
of  Knififit  Braoe,  L.J.  in  the  case  of  •Tkompton 
T.  ShtMetpear  {iM  $up.)  does  ^f^ft'  «id  that 
the  trust  consequently  IuIb.  llien  Mr.  In^Ie 
Jajix  u:^ed  that,  the  settlor  faimsalf  haTing 
•toacertau  extent  daring  a  periikd'oEMnneten 
yean  or  so  after  the  date  of  the  deed  exennted 
the  trust — that  is  to  say,  appcnnted  a  chaplain 
and  ^owed  him  to  officiate— he  says  that  is  a 
case  in  which  the  charitable  purposes  found  to  be 
specific  hare  failed  in  the  result,  and  haTing  failed 

reason  of  subsequent  events,  the  court  ought 
to  direct  a  scheme  and  apply  the  doctrine  of 
ey-pres.  Bat  I  think  what  was  stated  in  reply 
ia  correct,  that  the  court  mast  form  its  opinion  of 
the  nature  of  these  trusts  at  the  time  when  the 
ideed  was  executed,  and  the  case  is  just  the  same 
as  if  the  settlor  had  come  to  the  court  the  next 
•.day  and  asked  to  have  a  charity  established.  Of 
.coarse,  if  he  had  done  that,  he  would  hare  been 
.asked  to  devote  the  land  which  he  has  mentioned 
the  deed  to  charitable  purposes,  and  judging 
^rom  .what  he  would  have  eaiA  m  answer  to  such  a 
(question  as  that  hy  wliat  ha  himadf  has  done,  I 
.t^e  it  he  would  have  mid, "  "No,  I  will  do  nothing 
.of  the  kind.**  It  would  be,  thomore,  absurd  for 
^mto  come  and  ask  to  have  the  charity  esta- 
.Uished.  But  suppose  the  trostees  of  the  deed  had 
.come;  I  think  they  would  have  been  in  exactly 
.the  same  position  as  if  they  bad  oome  the  next 
day,  and  I  see  no  difference  in  point  of  time 
tbetween  their  coming  the  next  day  after  the  deed 
.was  executed,  or  the  day  before  the  testator's 
,de^,  which  was  the  supposition  put  by  Ijlr. 
,Iiigle  Joyce  or  someone  interested  in  the  estate, 
.of  coming  now  something  like  nine  years  after 
.the  death  of  the  settlor,  and  asking  for  the  opinion 
of  the  court  on  the  matter.  At  whatever  time 
the  application  is  made,  I  think  the  same  answer 
.would  be  given.  Bnt  I  think,  on  the  &ce  of  this 
deed,  the  panwsee  are  so  intimately  connected 
irith  the  land,  and  thwe  being  no  charitable 
tiiuts  to  be  declared  as  to  the  land,  and  in  fact 
tliere  being  an  improbability  now  of  anjr  Buch 
trust  ever  bein^  declared,  or  the  land  being 
dented  to  chanty,  the  court  mnst,  at  what* 
VTcr  time  ^e  application  was  made,  come  to 

same  conclnsion  and  hold  the  trusts  to  be 
^valid.  There  will  be  a  declaration  that  all  the 
imats  of  the  deed  have  failed,  and  that  the  rent- 
'charge  passed  under  the  devise  of  the  residue  in 
'^e  will,  and  that  the  accumulations  are  to  be 
paid  to  the  trustees  of  the  will.  The  costs  of  all 
parties  to  be  paid  out  of  the  accumulations. 

BoUcitors:  Yarde  and  Loaderi  for  Tozer  and 
'Wkidbome,  Dawlish;  TyUe,  Wiekham,  MoberUif, 
and  Tyles;  Mare  and  Co. ;  fitmjpson,  Hemmona, 
'Bi^artU,  and  Sia^pton. 


Wednewday,  Dee.  1, 1886. 
(Before  Nokth,  J.) 
Be  Carltov  ;  OABurov  «.  Oauton.  (a) 
Aadifls— OMiafMif  aiumom  R.  8.  C,  Order 

B.  0.  deeieed  real  eatale  to  T.  O.in  tentu  which, 
tokm  read  together  wth  amhaequent  reeital,  made 
W  MtrwM  »y  J.  B.  mmn,  kn.,  aMriiHr  u  Law. 
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if  doub^ttl  whetJieti  he  took  an  estate  in  fee  or  an 
ettate  for  life,  ioith  remiiinder  to  the  persons 
entUlM  under  a  ■  seUlemerU.  T.  C.  had  died 
leaving  a  will.  The "  trustees  of  T.  (J.'s  toiU  took 
out  an  originating  siimmons,  to  iohich  they  made 
A.  C,  the  person  erttitUd  in  iaU' wider  the  settle- 
ment, and  the  trustees  of  a  s^Uemeni  executed  by 
A.  0.,  defendants,  askingtltat  it  migM  he  deter- 
.  mined  wheth&r,  vnder.  M.  G's  vtiu,  •  T.  C.  was 
absolately  entitled,  or  to  whom  and  for  vthai 
estate  the  lands  pasted  under  herwiU;  and  also 
whether  &e  lands  were  eompneed  in  As  tsttle- 

'  ment  made  h/  A.  C,  and  a  disentaU%ng  deed 
etieeuied  by  him.  IJhe  devise  in  H.  G's  hodl  was 
Ugal,  there  werb  no  trueteee  of  that  will;  tend  her 
executors  were  not  served  with  the  summoiM. 

■Seld,  xhag  the  epurt  had,no  jufiedietUm  4o  decide 
the  point  upon  an  originating  summons  ;  that 
Order  LV.,  r.  3,  onhif  empowers  the  court  to 
decide,  ioUhout  an  order  for  general  administra- 
tion or  execution  of  the  trusts  of  a  deed,  points 
which,  b^ore  the  issue  of  the  rxdee,  it  cowd  not 
decide  wtthowt  such  an  order,  and  that  a  mere 
legal  question  between  devisees  under  T.  C.'awUl 
and  persons  claiming  by  a  paramourU  title  wof 
not  within  the  order;  that  the  case  would  notoe 
brought  within  the  order  by  serving  S.  u'f 
,  eiteciators,  because  they  had  no  interest  in  the 
question. 

Hailbut  Casltok,  spinster,  her  will  dated  the 
26th  .Api-iI  1861,  disposed  of  her  teal  estate  by  the 
following  words :  , 

Mjr  freehold  estate  of  Treliisiok  in  the  parish  of 
St.  Ewe  ComwiU  .1  give  and  be^aeatb  to  my  lawful 
heir  whoever  he  may  be  at  the  time  of  mr  death  and 
aioj  other  annual  rents  which  hare  been  paid  to  me  einoe 
my  brother  William's 'deatii  I  devise  all  BQoh  rente  to 
the  owner  of  the  Tregreban  property  bo  aa  to  follow 
the  enWi  of  that  proper^  under  my  late  brother 
Edward's  willfrom  Forth  and  Camp  Down  in  1^  parithap 
of  St.  Blasey  and  St.  Anstell  which  have  alwi^a  been 
paid' to  me  BUUM  my  father's  death. 

Later  in  the  will  she,  made  the  recital : 
HavinarsiTen  TMUaiiid:.to  wj  n^phaw  Tristrem  fctr 
hia  life  omy,  and  .thm  to'  be  pyen  to  his  legitiinaia 

heir. 

Thomas  Tristrem  Spry  Oarlyon,  the  testatrix's 
nephew,  ca)led  Tristrem  in ,  her  will,  was  the 

E 'resumptive  heir  of.'the  tiestatriz  at  the  date  of 
er  will,  and  was  her  heir-at-law  at  her  death ;  ho 
was  also  the  first  tenant  for  life  of  the  Tregrehan  ' 
property,  of  which  Arthur  Spiy  Gwayas  Carlyon 
Tfaa  the  first  tenant  in  tail. 

By  .certain  disentailing  deeds,  dated  the  20th 
Dec.  1882,  the  2l8t  Dw.  1882,  and  the  iTth  July 
1884,  A.  S.  G.  CarHpn'  disentailed  and  resettled 
'the  Tregrehan  estftte,  vesting  one'  part  in  himself 
and  Emeai  Louis  Meinertzhagen  aa  trostees,  and 
'the  other  part  in  George, Biohttrd  Owavas  Carlyon 
aa  l^lal  tenant  for  li|B.with  remaindiBrs  over. 

T.'T.S-Carlypn  died  on  the  6th  June  1884.  ^/ 
his- will,  dated,  the  lQt)h:'Aprit  1879,,he.devised  m 
freebtdd  est^^  to  trustees  qppn  trnet  for.  sale. 

This  was  an  ongiBatiruF  snmrnrau  taken  oat  hf 
the  trustees  of  Thomas -Tristrem  Spty  Carlyon^s 
will,  to  whicWA.  8.  G.  Carlyon,  E.  L.  Meinertzhagen, 
and  G.  B.  G.  Carlyon  were  made  defendants  for 
the  determination  of  the  questions :  (1)  Whether 
the  freehold  estate  of  Trelissick  devised  by  the 
will  of  Harriet  Carlyon  passed  by  such  will  to 
T.  T.  S.  Cariyon  abeolntely,  and  f^^-^^AflPj^ 
the  trustees  onderhis  wt^|itR^ll^lMlMlM^^ 
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for  irhat  estate  and  interest  the  said  freehold 
estate  of  Trelissick  passed  by  the  said  wiQ  of 
Harriet  Carlyon  deceased.  (2)  To  whom  and  for 
what  estate  and  interests  the  testatrix  Harriet 
Carlyon's  interest  in  the  freehold  estate  at  Forth 
passed  by  such  will.  (S)  To  whom  and  for  what 
estate  and  interest  the  testatrix  HaiTiet  Carlyon's 
interest  in  the  freehold  estate  of  Treloweth  passed 
by  such  will. 

If  the  court  should  be  of  opinion  that  the 
Trelissick  property  and  the  testatrix's  interest  in 
the  other  properties  named  were  settled  by  her  will 
BO  as  to  follow  the  limitations  of  the  Tregrehan  pro- 
perty, whether  the  said  property  and  interests 
passed  under  the  disentailing  deed  executed  by 
Arthur  Spry  Gwavas  Carlyon. 

Napier  Higgin»,  Q.C.  and  8,  Leeke  for  the 
plaintiffs. 

PhiUp  V.  Smith  for  A.  S.  G.  Carlyon. 

Ghadtoyck  HeaXey  for  the  trustees  of  the 
resettlement  made  by  the  disentailing  deeds. 

North,  J.  suggested  the  diCBculty  that  the 
questions  raised  were  not  auoh  as  could  be  deter- 
mined on  originating  summons. 

Counsel  admitted  that  they  conld  not  bring 
the  case  within  the  words  of  Order  LV.,  r.  3,  but 
requested  his  Lordship  to  express  an  opinion  on 
the  points  raised. 

NoKTH,  J. — In  my  opinionlhave  no  jurisdiction 
to  decide  the  qaeation  now  before  me  on  an 
originating  sammons  under  Order  LV.,  r.  3. 
That  order  authorises  the  taking  out  of  an 
originating  summons  ''for  the  purpose  of  obtain- 
ing the  determination  without  administration  of 
anestateor  trust  of  "  certain  questions  and  matters 
inclnding  "  any  question  arising  in  the  adminis- 
tration of  the  estate  or  trust ;"  but  it  appears 
to  me  that  that  order  only  applies  to  questions 
and  matters  arising  in  cases  in  which  there  might 
be  administiatiou,  and  in  which  before  this  order 
came  into  existence  the  court  used  to  be  compelled 
very  reluctantly  to  administer  the  estate 
for  the  purpose  of  settling  particular  qaes- 
tions.  To  put  a  simpler  case  than  the  present, 
the  case  of  A.  claiming  to  take  a  property 
absolutely  under  a  will,  and  B.  claiming  as 
heir-at-law  of  the  testator  to  take  the  pro- 
perty as  nndisposed  of.  I  do  not  see  how  that 
could  be  disposed  of  on  an  originating  summons 
under  this  order.  In  the  case  which  is  now  l)ef  ore 
me  the  question  is  one  between  the  trustees  of 
the  will  of  a  legal  devisee  of  real  estate  of  a  testa- 
trix, and  the  trustees  of  a  resettlement  made  by 
RDother  person  claiming  as  legal  devisee  in 
remainder  of  the  same  estate,  and  is  not  a  ques- 
tion which  would  formerly  have  been  determined 
in  an  action  for  the'  administration  of  the  testa- 
trix's estate.  The  tmsteefi  of  Tristrem  Carlyon's 
will  are,  in  short,  taking  ont  a  summons  which  has 
nothing  to  do  with  the  administration  of  their 
estate  or  trust.  I  think,  therefore,  that  Order 
LT.,  r.  S,  does  not  apply  to  this  case,  and  that  I 
have  no  power  to  determine  the  question  raised 
■aptm  an  originating  summons.  ^  or  do  I  think 
the  result  wonld  be  altered  if  the  executors  of 
Harriet  Carlyon's  will  had  been  made  parties  to 
the  summons.  If,  however,  all  parties  desire  it,  I 
will  consider  the  question  raised  by  the  summons, 
but  in  my  view  there  can  be  no  appeal  from  any 
sxpression  of  my  opinion. 


At  the  request  of  the  parties  bis  Lordship  con- 
sidered the  point  raised,  and  decided  that  T.T.  S. 
Carlyon  took  Trelissick  absolntely,  and  that  it 
passed  to  the  trustees  of  his  wilL  and  that  the 
testatrix's  interest  in  the  estates  at  Forth  and 
Treloweth  passed  under  the  will  to  the  owner  of 
Tregrehan  so  as  to  follow  the  entail.  He  declined 
to  consider  the  fourth  question  raised  the 
summons. 

Solicitors :  Bell,  Steward,  and  May,  i^ents  for 
Carlyon  and  Stephens,  St.  Austell ;  Rote,  Joktuon, 
and  Co. ;  0.  S.  Aideraon. 


Wednetday,  Feb.  23. 
(Before  Nokth,  J.) 

TurOKELL  V.  NiCHOLLS.  (a) 
Practice  —  Mortgage  —  Foreciomre  —  lEjueeesnM 

periooB  for  redemption. 
A.,  a  first  mortgagee,  hroitght  an  action  for  fore- 
closure against  ine  rnortga^or,  hi$  truetee  in  bank- 
ruptcy, and  two  subsequent  incumhrancera,  C.  and 
R.  The  defendants  all  appeared,  and  C.  and  B. 
put  in  stateniente  qf  defence.  O.'e  dejenee  cUUged 
that  hie  mortgage  woe  r<^i§tered  \n  Middlluee 
without  notice,  and  therefore  had  priority  over 
B.  R.'s  defefiice  made  no  answer  to  ihie  aUega- 
Hon.  At  the  hearing  A.  aaked  for  a  foreclosure 
decree,  giving  only  one  period  of  redemption  for 
all  the  defendanta.  C.  and  B.  fioth  clatmed  that 
the  decree  should  give  successive  periode  for 
redemption. 

Seld,  that  the  mere  fact  thai  E.'s  defence  did  not 
deny  the  allegation  of  priority  in  C.'«  defence 
could  not  be  taken  as  an  admission  by  R.  of  the 
prioi-ity  of  C.'s  mortgage.  Thai,  therefore,  the 
priorities  were  in  dispute,  and  the  plaintiff  wot 
entitled  to  have  only  one  period  of  redemption,  as 
in  Bartlett  v.  Rees  (25  L.  T.  Bep.  N.  8.  373; 
L.  Rep.  12  Eq.  395). 

Semile,  even  in  a  case  in  which  tlie  priorities  are 
not  in  dispute,  the  court  wUl  not  now  give  eiieees- 
eive  periods  for  redemption. 

This  was  an  action  for  foreclosure  brought  by 
the  plaintiff,  the  first  mortgagee,  against  the 
mortgagor  and  his  trustee  in  bankruptcy,  wid 
S.  Kidle;^  and  G.  A.  Cope,  who  claimed  to  be  sab- 
sequent  incumbrancers. 

The  plaintiff'a  mortgage  was  dated  the  28th 
Dec.  1876,  and  was  for  3000?.  The  writ  was 
issued  on  the  28th  Dec.  1885,  at  which  time  the 
principal  and  a  ;^ear*s  interest  were  doe.  The 
statement  of  claim  was  delivered  on  the  25th 
Jan.  1886. 

On  the  15th  Feb.  1886  the  defendant  Cone 
delivered  a  statement  of  defence  in  which  he 
admitted  the  priority  of  the  plaintiff's  mortgage, 
but  stated  that  his  charge  had  been  registered  in 
Middlesex  without  notice  of  any  charge  in  favour 
uf  the  defendant  Ridley,  and  claimed  priority 
over  any  such  charge.  This  defence  was  not 
served  on  the  defendant  Ridley. 

On  the  28th  Feb.  1886  the  defendant  Ridley 
delivered  a  statement  of  defence  admitting  the 
plaintiff's  mortgage,  but  asking  for  a  sale.  This 
defence  did  not  deny  the  allegations  contained  in 
the  defence  of  the  defendant  Cope,  and  made  no 
statement  as  to  priority. 

The  action  was  set  down  as  a.sbort  cause  on  the 
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22nd  May  1886,  bnt  tbe  parties  not  agreeing  to 
Uteminates  proposed  by  tne  plaintiff,  it  w^nt  into 
the  general  i^per  and  now  came  on  for  hearing. 

Lemon  for  the  plaintiff. — The  plaintiff  claims 
the  usual  order  for  foreclosure,  fixing  only  one 
period  for  ajl  the  defendimtB  to  redeem,  as  was 
done  in 

SarOatt  r.  Sset,  25  L.  T.  Bep.  N.  8.  378 ;  L.  Bep. 

12  Eq.  39S ; 

Piatt  T.  McTvlel,  51  L.  T.  Bep.  N.  S.  424;  27  Ch. 
Div.  246. 

Langley  for  the  defendant  Cope. — The  regular 
form  of  order  is  to  grant  aaccessive  periods  of 
redemption,  and  the  defendants  have  a  right  to 
take  the  order  in  that  form:  (Seton  on  Decrees, 
p.  1082, 1085.)  In  Piatt  v.  Mendd  {ubi  avp.)  the 
mortgagees  did  not  appear  at  the  hearing,  and 
Chttty,  J.  only  refused  to  make  a  decree  fixing 
successive  periods  of  redemption  at  the  instance 
o£  the  mortgagor  alone.  In  Dohle  v.  Manley 
(52  L.  T.  Rep.  N.  S.  246;  28  Ch.  Div.  664) 
Chitty,  J.  expressly  says  that  if  a  second  mort- 
gagee appears  the  court  will  consider  whether 
he  is  entitled  to  successive  periods  of  redemption. 
In  BartleU  v.  See$  (jtbi  aup.}  there  was  a  question 
to  be  tried  as  to  priority.  Here  oar  priority  is 
admitted,  for  it  is  alleged  in  onr  defence  and  not 
denied  by  Ridley. 

EuBlace  Smith  for  the  defendant  Ridley. — 
fiidley  cannot  be  bonnd  by  an  allegation  in  a 
Btatoment  of  defence  he  has  had  no  opportunity 
of  seeing.  [He  was  stopped  by  the  Court  on  this 
pmnt.]  We  ask  for  succrasiTe  periods  for 
redemption.  PhUt  t.  Mendel  (ubi  eup.)  was 
decided  on  the  ground  that  the  subsequent 
mortgagees  did  not  appear. 

NoETB,  J. — I  shall  make  the  order  in  the  form 
in  which  it  was  made  in  Bartleit  v.  Bees  (ubi  sup.) ; 
that  is  to  say,  an  order  giving  one  period  of  six 
months  for  the  defendants  or  any  of  them  to 
redeem,  with  liberty  for  the  defendant  so  redeem- 
ing to  apply,  but  with  the  proviso  that  "  this 
order  is  to  be  without  prejudice  to  anj  question 
vhic^  may  arise  as  to  the  rights  and  interests  of 
the  defmdants  as  between  themselves  to  or  in 
the  said  hereditaments  and  premises."  That  is  the 
form  of  order  which  was  made  in  that  case,  and 
has  been  made  in  many  cases  since.  It  is  clear  on 
principle  that,  as  between  the  mortgagor  and  the 
mortgagee,  there  could  only  be  a  right  to  redeem 
withm  six  months.  I  cannot  see  how  any  dealing 
by  the  mortgagor  with  the  equity  of  redemption 
could  possibly  put  the  mortgagee  in  a  worse 
position  than  he  was  in  before  the  equity  of 
redemption  was  so  dealt  with.   In  BartleU  v. 

(25  L.  T.  Rep.  N.  S.  373 ;  L.  Rep.  12  Eq.  396) 
Lord  Romilly  refused  to  dispose  of  questions 
relating  to  the  relative  priorities  of  the  co-defen- 
dants. No  doubt  in  many  cases  the  court,  by 
giving  different  periods  for  redemption,  has 
sfud  what  should  be  done  as  between  the  oo-def  en  - 
dants  the  subsequent  incumbrancers ;  but,  as 
Chitty.  J.  pointed  out  in  Plati  v.  MenAeJ  (51  L.  T. 
a«).  N.  8.  424;  _27  Ch.  Div.  249).  "  Suih  a 
jadgment  after  all  is  an  anomaly,  for  it  is  not  the 
ju^tnent  the  plaintiff  asks  for.  But  it  has  arisen 
from  the  desire  of  the  courts  of  equity  to  do  com- 
plete justice,  and  to  allow  the  deiendants  to  take 
tiie  benefit  of  the  action."  I  do  not  think  the  case 
ot  IkiHe  V.  JtfonZejf  (u&i  mp.)  affects  the  question  at 
sU.  The  refusal  of  snccessive  periods  is  put  on  the 
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ground  of  the  non-appearance  of  the  defendants. 
But  at  the  end  of  the  judgment  these  words  are 
added  :  "  If  any  subsequent  mortgagee  appeared 
and  claimed  to  have  su'scessive  periods  fixed,  the 
court  would  have  to  consider  whether  he  was 
entitled  to  them."  So  the  point  is  expressly  left 
open,  and  that  case  decides  nothing.  In  Piatt  v. 
Mendel  (51  L.  T.  Rep.  N.  S.  424  ;  27  Ch.  Div.  249) 
Chitty,  J.,  after  showing  that  the  mortgagor  has 
a  right  only  to  one  period  for  redemption,  goes  on ; 
"If,  however,  the  defendants  in  a  foreclosure 
action,  have  put  in  a  defence  or  appeared  atthe  bar, 
and  have  proved  their  incumbrances,  and  there  is 
no  question  of  priority  between  them,  it  does 
appear  that  the  course  of  the  court  has  been  to 
make  a  judgment  allowing  for  successive  periods 
of  redemption,  which,  when  examined,  in  principle 
will  be  found  to  be  a  judgment  not  only  in  favour 
of  the  plaintiff,  but  a  judgment  as  lietween  the 
co-defendants.  In  order,  to  my  mind,  for  the 
court  properly  to  make  such  a  jud^fment  as  that, 
the  defendants  must  appear  and  either  prove  or 
have  sufficient  admission  of  their  incumbrancea 
in  order  to  entitle  the  defendants  asking  for  it  to- 
such  a  judgment  as  between  the  co-defendants.'" 
Now  that  case  does  not  arise  here.   There  is  nO' 

Eroof  before  me  of  any  successive  mortgages, 
[r.  Langley  says  he  bos  a  clear  case,  because  nis 
client  has  put  his  mortgage  on  the  Middlesex 
register  and  had  no  notice  of  Mr.  Ridley's  charge. 
But  that  issue  is  not  before  the  court.  Mr.  Ridley 
has  had  no  opportunity  otraeeting Mr.  Cope'sstate- 
ment,  and  for  aught  I  know  he  may  have  ample 
evidence  that  Mr.  Cope  had  notice  of  his  charge 
before  his  own  was  registered.  I  can  only  treat 
the  case,  therefore,  as  one  in  which  the  priority 
of  the  incumbrancers  is  in  dispute,  and  wnich  is, 
therefore,  exactly  within  the  authority  of  SaaiMt 
v.  Bee»  [ubi  sup.).  But  I  go  further.and  saythat» 
evrai  if  it  was  proved  that  Mr.  Cope  was  the 
second  incumbrancer  and  Mr.  Ridley  the  third,  I 
should  have  groat  difficulty  in  deciding  that  th^ 
had  a  right  to  soccessive  periods  of  redemption 
merely  because  they  had  agreed  as  to  their  rights 
of  priority.  I  noednot  decide  that  point  nowrbut 
I  wish  to  guard  against  the  impression  that  I 
should  as  a  matter  of  course  order  successive 
periods  of  redemption  in  all  cases  where  there 
was  no  dispute  about  priority. 

Solicitors  for  plaintiff,  Campbell,  Reeves,  and 
ffooper. 

Solicitors  for  the  defendant  Cope,  Sttghet, 
Hooker,  Buitenshaw,  and  Thunder. 

Solicitors  for  the  defendant  Ridley,  Nye,  Green- 
icood,  and  Moreton. 

Solicitors  for  the  mortgagee's  trustee,  Davie$, 
and  Son. 


Wednesday,  Jan.  26. 

(Before  Nokth,  J.) 

Be   Saunsebs   Datihs  ;   Savhdbhs  Daties  v. 
Sattsdeks  Davies.  fa) 

Portions  charged  on  real  estate — Inm^/imeaey  {ff 
personal  estate  to  pay  debts — Coninhution  of 
real  estate — Abatement  of  portions. 

8.  D.  by  wUl  devised  aU  his  real  estate  to  the  use  of 
his  vnfe  for  life  with  remainder  to  the  use  of 
trustees  for  a  term  of  five  htindrei  yeMV,ivUA 


Be  Saunders  Davies  ;  Saundees  Davies  v.  Saundebs  Davies. 
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remainder  to  hit  sldett  aonjbr  life,  vnt&  remainder 
to  hu  torn  tuccetnwHy  in  tail,  v>i^  remainden 
over  m  ttrict  tettleniant.  The  fnuU  of  the  term 
were  declared  to  he  toraUe  porHovfof  50001.  for 
each  of  the  tettaior'a  younger  ehtidron  who  ahotdd 
nuvive  him.  He  gave  certain specific  legaciet 
and  bequeathed  the  residue  of  hie  personal  estate 
to  trustees  upon  trust  to  convert  and  pay  de&ft, 
including  mwigage  debts,  funeral  and  testamen- 
tary expenses  and  legacies,  and  subject  thereto 
vmon  trust  for  the  jpersons  titerein  named.  At 
the  testatoi'e  death  (he  personal  estate  not  apedp- 
eaUu  begueaihed  mu  tnnt^eteni  for  the  payment 
iff  AM  oAts,  and  it  vae  necessary  that  (m  real 
estate  and  (he  speeifieaUy  hegueaihed  personaliy 
should  eonirihm  raiedbly.  The  whole  real 
estate  teas  valued  at  66,0001.,  the  ^teeifieal^ 
bemieaihed  pereonaUy  at  4000Z.  The  te^ator 
10  nv  yomtger  ehtforen,  so  thai  ike  portione 
amounted  to  30,0001. 

Held,  that  iheportUms  mtut  be  paid  infuU,  and  the 
whole  cmtrOmHon  of  the  real  estate  to  the  dAts 
must  be  home  hy  the  settled  real  estate  after  pay- 
ment of  the  portions,  and  that  this  contribution 
must  be  in  proportion  to  the  fuQ  value  of  the  real 
estate,  not  to  me  value  remaining  after  deducting 
the  portions ;  i.e.,  the  settled  real  estate  must  pay 
sixty-siat  seventieths  ef  the  debt*  Isft  unpaid  hy 
the  personalty. 

Bailees  v.  Bonlton  (29  Beat.  U)foUmoed. 

Long  V.  Short  (1  P.  Wms.  403)  explained. 

Bt  his  will,  dated  the  7th  Hay  1870,  Arthur  Henry 
Sannders  Davies,  after  oonfirming  a  jointure  rent- 
charge  of  soot  made  on  his  marriage,  pave 
and  oerised  all  the  real  estate  being  freehold 
of  inluritance  whatsoever  and  wheresoerer, 
of,  in,  or  to  which  he  should  at  the  time  of  his 
deoease  be  seised,  interested,  or  entitled,  or  over 
which  he  had,  or  at  the  time  of  his  decease  should 
have,  a  general  power  of  appointment  or  dis- 
position (except  trust  and  mortgage  estates),  to 
the  use  of  bis  wife  Frances  Saunders  Daviee  and 
her  assigns  during  her  life  if  she  should  so  long 
continne  his  widow,  she  maintaining  bis  children 
(other  than  an  eldest  son)  as  therem  mentioned, 
and  from  and  after  her  death  or  second  marriage 
to  the  use  of  trustees  therein  named  for  the  term 
of  five  hundred  years  without  impeachment 
of  waste  upon  the  trpste  thereinafter  declared 
conoenuofif  the  same;  and  froAi  and  after  the 
expiration  or  sooner  determination,  pf  the  said 
term,  and  in  the  meanwhile  snbjeot  to  the 
trusts  theret^  to  the  uses,  upon  the  inuts, 
and  with  the  powers  following :  that  was  to 
say,  to  the  use  of  every  son  of  the  testator 
and  his  issne  in  succession,  so  that  every 
elder  son  and  his  issue  might  be  preferred  to 
every  younger  son  and  his  issue,  and  so  that 
erei^  suoh  son  might  take  an  estate  for  life  with 
remainder  to  his  first  and  every  snbsequent  son 
successively  according  to  seniority  in  tail  general, 
with  remainders  over  in  .strict  setuement, 
and  the  testator  declared  that  jthe  ^d  heredita- 
ments were  limited  to  the  said  tmstees  for 
the  term  of  five  hundred'  years  "npon  tmst 
that  if  there  shall  bo  any  child  or  children 
of  my  body  living  at  my  death  or  bom  in 
due  time  afterwards,  other  than  and  besides 
the  first  or  only  son  or  any  other  son  or 
sons  who  before  his  or  their  rwpectivelT  attain- 
ing the  age  of  twenty-one  years  shall  become 


entitled  under  this  my  will  to  the  said  here* 
ditaments  and  premises  for  the  first  estate 
of  freehold  in  remainder  immediately  expectant 
on  the  aaid  term  of  five  hundred  years,  who 
being  a  son  or  sons  shall  attain  the  age  of  twenty- 
one  years,  or  being  a  daughter  or  daughters 
shall  attain  that  age  or  marry,  then  the  trustees 
shall  by  mortga^  or  other  disposition  (except  a 
sale)  of  the  suuL  hereditunents  and  premises 
or  any  of  thun  for  all  or  any  part  of  the  said 
term,  or  by'  aud  out  of  the  rents  and  profits  of 
the  same.mreditaments  and  premises,  or  of  any 
part  thereof,  or  by  all  or  any  of  the  ways  ud 
means  aforesaid,  or  by  any  other  reasonable  vats 
or  means,  raise  for  the  ptntion  of  each  saeh  chud 
as  abreuid  other  than,  as  aforesaid  the  anm  of 
5000Z.  apieoe,  and  to  be  paid  to  them  xespectiTely  " 
at  twenty-6ne  or  marriage. 

The  testator  then  gave  the  tmstees  power  to 
raise  for  the  maintoiance  and  edncation  of  any 
child  an  annual  sum  equal  to  the  interest  of  ite 
portion,  for  advancement  a  sum  equal  to  h^ 
its  expected  portion,  and  directed  tbat  any 
advancements  of  the  younger  children  made  by 
him  in  his  lifetime  should  be  brought  into  hotch* 
pot  Id  redaction  of  the  portions,  and  movided  for 
the  cesser  of  the  said  term  "  immediately  after 
all  the  tmsfis  hereinbefore  declared  of  the  said 
term  shall  have  been  fully  performed  and  satisfied, 
or  shall  have  become  nnneoessaiy  m  inoqiaUe 
of  taking  effect." 

The  testator  then  devised  his  oopyhold  estates 
upon  trust  to  correspond  witli  toe  nsea  <^  the 
freeholds,  and  after  giviuff  oertain  apeciflo  and 
pecuniary  legacies  he  gave  all  the  residue  of  his 
personal  estate  to  trustees  upon  trust  to  conrat 
mto  money  and  pay  his  debts  (Inolnding  morfe' 
gage  debts^^  funeral  aad  testamentary  ^^nscs, 
and  legaci<|B,  and  to  stand  possessed  of  the 
residn^  of  snoh  moneys  upon  the  trusts  therein 
mentioned. . 

.  The  testator  died  on  the  8th  June  1873,  learing 
him  surviving  his  widow  and  six  yonnger  children 
who  were  entitled  to  portions  undw  the  trusts  ol 
the  five  hond;^  years  term,  besides  an  eldest  son 
Arthur.  Fioton  Saunders  Davies. 

This  was  an  action  brought  on  the  30th  July 
1883  by  the  widpw  against  the  eldest  son,  for  tlie 
administration  of  the  testator's  estate.  The  usual 
decree  was  made  .  on  the  3rd  Aug.  1883,  aad  the 
action  now  came  on  for  further  consideration,  h 
appeared  from  the  .chief  clwk's  certificate  that 
the  debts,  indnding  mortgi^  debts  and  fnnflral 
and  tegtomentary  expenses  of  the  testatw, 
apioimted  to.  about  20,0001.,  while  the  pennoal 
estste  not  specifically  bequeathed  amounted  to 
only  14^0p0£.  The  real  estate,  without  dednoting 
the  mottg^e  debts' or  the  value  of  the  portions, 
was  66,0Q0r,  and  the  personal  estate  specificity 
bequeathed,  was  valued  at  40001. 

The. only  questions  argued  were  whether  the 
portions  should  abate  so  as  to  contribute  to  the 
pi^yment  of  debts  and  costs  rateably  with  the  real 
estate  on  which  th^  were  chargea,  and  in  whst 
proportion  the  devisees  of  the  real  estate  snlgect 
to  the  .porlapns  and  Uie  specific  legatees  should 
contribute. 

AinfJie  for  -  the -plaintiffs,  the  tmstees  of  the 

will. 

FeUows  for  the  tenant  for  life  and  other 
persons  interested  in  the  real  esl^kte.— I  otmtend 
that  the  portionB  ma^^t^^^^t^f^jf^Bfosb 
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ti  ddbts  thrown  upon  the  real  eetate  in  the  pro- 
portiim  which  the  value  of  the  portions  bears  to 
the  Tahie  erf  the  real  estate.  The  whole  real 
iitato  IB  Bpeoifioally  given.  The  portions  are 
■ifB^fio  ^iita  of  part  of  the  real  estate.  They 
stft  not  m  any  case  payable  out  of  personalty, 
imd  tiierefore  muat  be  speo^ ; 

'  PoMi  r.H*uh,  1  H.  ft  M.  66S,  688  ;  8  L.T.Bflp, 
'     'N.  S.446: 

•  Dfi^tm  T.  fduanZ*,  4  Haie,  833, 

The  (lerise  of  the  estate  snlnect  to  these  portions 
is-residaarv;  bnt  t\  residuary  devise  of  real 
estate'  is  always  specific,  ao  the  f^fts  of  the 
pjKtions.aQd  the  estate  snbject  to  thein  stand  on 
uie  same  footing,  and  all  mast  contribute,  on 
the  principle  of  Page  t.  Leapingwell  (18  Vee.  463). 
SaikeB^y.  Bonlton  (24  Beav.  41)  is  an  authority 
against  me,  nnlesa  it  can  be  distinguished.  But  no 
reason  is  giiren  in  the  judgment  in  that  case.  Lord 
Somilly  merely  says  that  the  portions  take  pre- 
C8(&nce'iii  the  will.  Here  we  have  to  do  with 
{acts  quite  outside  the  will  and  not  in  the  con- 
templation of  the  testator.  No  authorities  were 
tliere'^  cited,  bnt  the  case  of  Long  v.  Short 

& T/,Wni8.  402)  is  a  direct  authority  in  my 
TOar,  -and  that  case  was  approved  in  Greed  r. 
tVwd  (ll.Cl.  &  Fin.  491,  508),  and  followed  in  the 
Ijrish  case  of  Jackaon  v.  SamUton  (9  Ir.  Eq.  Rep. 
430).  [NosTR,  J.— The  devise  in  this  will  is  in 
very  g^eral.terms,  uid  if  the  portions  exhausted 
toe.  real  estate  yon  would  get  nothing.]  The 
teBtator  must  be  supposed  to  have  known  the 
nhie  dt  his  estate  and  arranged  the  amount  of 
portims  accordingly,  bat  he  expected  the  debts 
to  be  paid  from  other  sources ;  if  the  debts  fall  on 
the  gpn:ifically  devised  estates,  that  an  event 
not  in  "the  t^tator's  contemplation.  Raikei  v. 
Bmdton  (29  Beav.  41)  appears  to  have  been 
decided  on  the  construction  of  the  particular  will, 
aod^  not  'on  general  principle,  and  that  will 
Erected,  the  rati  and  clear  sum  of  10,000Z.  to  be 
raised-  We  have  not  those  words  here. 
[No&tHk  J.'  referred  to  Legh  v.  Legh,  15  Sim.  135.J 
That  was  a  case  of  exoneration  of  one  estate  b^ 
■Dothf;;-^  timing  on  special  words.  If  the  court  is 
(rf  c^nnioh  th^t  the  portions  ongfafe  not  to  con- 
tribnte,  the' real  estate  ought  to  oontribue,  only  in 
the  proportion  of  its  vame  after  dedooting  the 
nine  01  the  portions. 

P.JfortoTk  for  the  children  ^titled  to  portions. 
—Hyfriend's  whole  argument  rests  on  the  fallacy 
ftat,  if  a  devise  or  bequest  is  specific  as  a  whole, 
tech  pHt  most  be  specific  as  b^ween  parties  who 
tiUthe.wfafde  amongBt  them.  If  tfanw  be  a  gift 
sf  SOOL' sterling  oat  of  lOOOI.  Gonsola  to  one,  and 
tte  reridoo'tb  am^er,  both  gifts  are  speoifie,  bat 
IB  hetweoi  the  two  gtfta  thanselveB  the  residue  is 
a  residne,  and  the  5001.  most  he  paid  in  full 
beftre '  there*  is  any  reeidae.  Long  v.  Short 
(1  P.  Wms.  402)  is  no  anthorify  cn  this  point. 
The  Lord  Chancellor  in  that  case  really  only 
decided  that  a  devise  of  a  rentoharge  ont  of  a 
term '  iB  as  much  a  specific  devise  as  a  devise  of 
the  term  itself.  It  is  clear  from  the  note  in 
P.- Wms.  that  no  more  was  decided  in  that  case, 
and' it- is  so  explained  in  Jack$on  v.  JSemUton 
&  Jo.'  &  Ijat.  702)  when  the  case  came  before  Sir 
B.  Softdfin.  I/ord  Cottenham's  remarks  in 
OraedT.  Ormd  (11  CI.  Je  Fin.  506)  refer  to  the  case 
brfnv  him;  he  only  ftootes  Iiong  v.  Short  as  an 
■Btbority  that  ft  gift  ot  an  amniity  charged  on 
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real  estate  is  specific,  and  he  refers  to  DavenhUl  v,  - 
Fletdter  (Amb.  244)  as  establishing  the  same* 
point,  bat  there  the  point  ^ae  not  argued  as  to  an . 
annuity,  and  it  was  only  decided  that  a  legacy 
given  in  lieu  of  dower  was  pnrchased  and  did  not  < 
abate.   There  is  no  case  cited  against  me  except 
HitmiUon  v.  Jaekaon  (9  Ir.  Eq.).   In  that  case 
Brady,  Jj.C.  did  decide  the  point,  but  he  relied  on 
what  I  submit  was  a  mistaken  view  of  Lord ' 
Cottenham's  remarks  in  Creed  v.  Croed  {ubi  tup.),  ^ 
and  the  decision  might :  be  sustained  on  the ' 
ground  of  demonstrative  legacy  on  the  theory  of  ' 
Mann  v.  Copland  (2  Had.  223)  and  that  class  of  . 
cases.   The  residue  of  9.  specific  fund  ia  not 
speoificaa  between  the  l^tees  of  difEerent  parts ' 
of  the  fund  : 

Vivian  v.  XoHlock,  21  Beav.  252; 
Pttrt  V.  P«tr«.  14  Beav.  197 ; 

Smith  T.  FitMgerald,  8  V.  A  B.  3 ; 
Booth  T.  AUngton,  28  L.  T.  Bw.  O.  S.  211  {  8  Da 
G.  M.  &  G.  620. 

Jan.  26. — Noeth,  J.— -The  point  to  be  decided 
in  this  case  arises  in  this  way  ':  The  testator,  Mr. 
Sannders  Oavies,  made  a  gei^OTal  devise  oE  hid 
freehold  estate  to  the  use  of  his  wife  during  widow-* 
hood,  then  to  the  use  of  trustees  for  a  term  of  five 
hundred  years,  and  then  to  the  uses  following, 
which  are,  stating  them-  very  shortly,  the  use  of 
his  eldest  son  for  life  with  i^mainder  to  his  issue 
in  tail,  with  rmnainders  over.  The  trusts  of  the 
term  are  declared  as  follows:  [His  Lordship  read 
the  trusts  above  set  obt.]  '  Then  the  testator 
devises  his  copyhold  estate  upon  the  Sione  tmsts, 
by  referraioe,  as  his  freehold,  and  after  giving 
some  specific  and  peoumai7  legacies  directs  pay- 
ment of  his  debts,  Ac,  in  the  following  words : 
[His  Lordship  read  the  direction  above  set  ont.J 
What  has  happened  is  this :  all  the  personal  estate 
and  all  that  is  applicable  to  the  payment  of  debts 
has  been  applied  and  leaves  a -deficit.  The  values 
of  the  real  and  the  'speoifleaUy  bequeathed 
personalty  have  been  ascertained,  and  in  round 
numbers  the  real  estate  is-  valued  at  66,0001.,  and 
the  specifically  bequeathed  personalty  at  4000Z. 
It  is  ai^ed  that  these  properties  mnet  contribate 
to  the  payment  of  the  unpaid  debts'  in  proporti<m 
to  their  value.  But  the  point  has  been  raised,  in 
what  wav  the  sixty-six  seventieths  of  these  unpaid 
debts  wnich  have  to  be  contributed  out  of  real 
estate  should  be  provided;;  whether  the  six  por- 
tioTiB  of  50001.  which  -have  to  be  raised  out  ot  the 
real  estate  shonld  abate  m  proportion  to  their 
valne^  ao  that  thvty  sixty-sixiihs  of  the  amoant  to 
be  raised  oat  of  the  real  estate  would  in  ftot  be 
contribnted  by  them,  leaving  aeity  tidrty-aix  rixty* 
lixl^  to  be  paid  oat  of  the  real  estate  snbject  to 
the  portions,  or .  whether 'UdB  portitnis  shonld  be 
raised  and  paid  in  foil  and  the  reisl  estate  which 
remains  after  such  parent  'should  provide  the 
whole  sixty-six  seveoitieths.'  -The  case  of  Baihea 
V.  BouUon  (29  Beav.  41),  whioh  has  been  cited, 
seems  to  me  precisely  in  point.  ■  There  the  wwds 
were  somewhat  dcGEerent,  for  the  direction  was  to 
raise  the  "full  and  cleaf  snm  of  10,0001." 
But  I  think  the  differenoe  imniaterial  for 
reasons  whidi  I  will  present^' ipoint  out.  It 
is  said  that  the  rule  in  Pttge  -v.  LtapingweU 
(18  Yes.  463)  and  that  dass  of  '  cases  applies 
to  the  case  before  me.  I  think  that  it  does 
not,  becanse  that  mle  api^ies  only  to  cases  in 
which  thB  testator  is  dealing  with  ,  a  specific 
ftBoertained  fond, or  wit^;^|^(^(9e^V@ 
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Bpecifically  ascertained.  The  case  of  Petre  t. 
Fefre  (14  Beav.  197)  points  ont  the  distinction 
Tcry  clearly.  In  that  case  t-he  testator  had  at  the 
date  of  his  will  a  power  of  appointment  over  a 
sum  of  7100i.  Consols.  He  gave  ont  of  the  truKt 
moneys  5000^.  sterling  to  his  wife,  and  500i.  sterling 
to  another  legatee,  and  gave  the  residue  of  the 
said  trust  moneys,  after  deducting  the  said  sum 
of  60001.  and  .500/.,  in  trust  for  his  son.  Now, 
pausing  there  for  a  moment,  it  is  clear  that,  if 
there  had  been  gifts  of  6000i.  and  5001.  Consols, 
and  then  a  gift  of  what  remained  of  71001.  Consols 
after  payment  of  the  5500Z.,  the  doctrine  of  Poife 
T.  Leapingwell  {ttbi  gup.)  would  hare  applied,  bnt 
the  girts  were  not  of  consols  but  of  sums  sterling. 
The  testator  had  not  directed  the  payment  of  bis 
debts  cut  of  this  fund,  but  it  turned  out  to  be  the 
onl^  fund  available  for  payment  of  debts,  and  by 
their  payment  the  fund  oecame  insufBcient  to  pay 
the  two  legacies  of  5000Z.  and  5002.,  so  that  the 
question  arose  whether  the  whole  of  the  surplus 
snonld  be  applied  in  payment  of  the  debts,  or 
the  legacies  should  abate  in  proportion.  Sir  J. 
Biomilly,  if.R.  said  (p.  200) :  "  The  sole  question  is, 
whether  the  testator  mtended  that  all  the  charges 
which  might  possibly  fall  on  the  fund  he  was  dis- 
posing of  should  be  borne  by  all  the  legatees  in 
proportion,  or  should  fallen  the  residue.  The 
anthority  of  Page  t.  Leapingwell  {uhi  sup.)  applies 
when  the  testator  disposes  of  an  estate  which  he 
assumes  will  produce  a  given  sum,  or  with  an 
ancertained  fund,  in  which  cases  it  is  indiiEerent 
whether,  after  he  has  given  certain  portions,  he 
specifies  the  remainder  by  stating  its  amonnt  or 
by  comprising  it  under  the  term  *  residne.'  But 
in  this  case,  so  far  from  knowing  the  amonnt  of 
the  fund,  the  testator  conld  have  no  conception 
of  it,  for  it  was  impossible  to  ascertain  the  amount 
until  the  fund  had  been  realised  by  a  sale  and  the 
charges  on  it  known.  If  in  this  case  it  appeared 
that  the  testator  thought  he  was  dealing  with  a 
sum  of  7100i.  sterling,  and  he  had  divided  it  into 
different  proportions,  the  loss  would  then  fall  on 
all  the  persons  interested  in  proportion  to  their 
shares,  although  the  last  portion  were  called  the 

residue,  but  that  is  not  the  case  here  

Begretting  that  the  son  takes  nothing,  I  must 
hold  that  the  whole  deficiency  must  be  borne  by 
the  residne."  The  case  of  Booth  r.  Alington 
(28L.T.Bep.O.  S.211;  6De  G.M.&G.  613) also 
gives  a  very  good  illuatration  of  the  rule.  There 
the  testatrix  liad  a  general  power  of  appointment 
over  120,0001.  beqneathed  the  will  of  her  fitther, 
which  in  defanlt  of  appointment  went  to  her 
children.  What  happened  was,  that  she  appointed 
to  her  husband  SO.OOOi.  "part  of  the  120,0001!.  so 
bequeathed  by  her  father's  will,  and  left  the  rest 
nnappointed.  Her  Other's  estate  turned  out 
insufficient  to  pay  the  120,0001.,  and  the  question 
was  raised  whether  the  30,0001.  appointed  to  the 
husband  must  abate  in  proportion  to  the 
nnappointed  part.  It  was  ar^ed  that  the  expres- 
sion "  part  of "  was  equivalent  to  "  being  one- 
fourth  part  of."  At  the  conclosion  of  the 
argument  the  Lord  Chancellor  intimated  an 
opinion  "  that  the  case  was  not  governed  by  that 
of  Page  v.  Jjeapvngvyell,  inasmuch  as  the  words 
used  \sy  the  donee  of  the  power  in  the  present 
instanoe  did  not  appear  to  faim  to  be  tantamount 
to  an  appointment  of  an  aliqaot  pcntion  of  a  fund, 
bat  iniucated  rather  the  appointmentof  a  definite 
sum.  In  his  final  judgment  lie  adhered  to  the 


same  opinion  and  says :  "  If  I  were  to  indulge  in 
speculation  as  to  the  intention  of  Mrs.  Booth  X 
might  succeed  or  I  might  fail.  It  is  just  one  of 
those  cases  in  which  it  is  the  duty  of  the  court  to 
extricate  the  meaning  from  the  language,  and  the 
words  used  imply  as  plainly  as  langn^e  can 

rk  that  the  appointee  is  to  take  30,000^;"  and 
at  the  end  of  the  judgment  he  says :  "  If  a 
person  having  power  to  appoint  a  fond  gives 
a  particular  sum  and  describes  it  as  part  of  that 
fund,  what  right  has  the  court  to  say  he  did  not 
mean  to  give  that  particular  sum  P  It  is  alwavs 
the  safest  way  in  all  such  cases  to  adhere  to  tne 
exact  language  if  you  can  possibly  do  so;  any 
other  interpretation  mast  be  foimded  on  mere 
conjecture.  Tlien  the  counsel  who  ai^ed  that 
the  portioners  ou^ht  to  contribate  to  the  debts 
admitted  that  Raikes  r.  BouUon  was  in  point 
unless  it  could  be  distinguished  on  the  words, 
which  I  think  cannot  be  done ;  but  he  said  there 
are  earlier  cases,  not  there  cited,  which  I  ought  to 
follow  in  preference.  The  first  of  these  cases  is 
Long  \.  Sliort  (1  P.  Wms.  -JOS).  In  that  case,  as 
reported  in  Peere  Wms. :  "  One  seised  in  fee  of 
some  lands  and  possessed  of  alease  for  years  in  other 
lands,  and  being  indebted  by  specialty  and  simple 
contract  madehis  will,  by  which  he  devised  a  rent- 
charge  of  40Z.  a  year  out  of  the  lease  for  years  to 
one  grandson,  bequeathed  the  lease  itself  to 
another  grandson,  and  likewise  devised  all  his 
lands  in  fee  to  A.  and  his  heirs."  There  was  a 
deficitticy  of  assets  to  pay  specialty  debts,  and 
the  Lord  Chancellor  decreed,  first,  that  a  devise 
of  a  rentoharge  out  of  a  term  is  as  much  a 
specific  devise  as  if  it  had  been  of  the  term  itself; 
and,  secondly,  that  the  devisee  of  the  fee  simple 
estate,  and  tne  devisees  of  the  lease  uid  annuity 
should  each  contribute  to  the  debts  by  specialty  in 
proportion  to  the  value  of  their  respwtive  jae* 
mises.  It  is  said  that  I  must  treat  that  case  as  an 
anthority  that  a  devise  of  a  rentcharge  out  nf  a 
term  makes  both  the  devise  of  the  rentcharge  and 
that  of  the  term  subject  to  it  specific.  But  the 
Lord  Chancellor  only  says  that  a  devise  of  a  rent* 
charge  out  of  a  term  is  as  much  a  specific  devise 
as  a  devise  of  a  term.  His  langu^e  has  been 
treated  as  if  he  were  drawing  a  comparison 
between  a  devise  of  a  rentcharge  out  of  a  term, 
and  a  devise  of  the  term  itself  which  is  subject  to 
the  charge.  I  think  it  is  pretty  olnar  fnmi  the 
decree  which  is  stated  in  the  note  to  P.  Wms.,  sod 
from  the  report,  what  was  really  deraded  in  that 
case,  but  I  will  refer  to  the  expluiation  given  <A  it 
l^Lord  St.  Leonards,  when  Lord  Chancellor  of 
Ireland,  in  Jackson  y.  HcuniUon  (.3  Jo.  it  Lat. 
702).  In  that  case  the  testator  by  will  gave 
certain  annuities  charged  on  his  real  estate,  and 
gave  some  real  estate  to  his  wife  for  life.  His 
wife  being  entitled  to  one-half  of  all  his  red 
estate nnder  amarriage settlement,  elected  tot^e 
under  the  settlement  and  against  the  will. 
Actions  were  brought  to  carry  out  the  marriage 
articles  and  for  the  ezecntion  <n  the  trusts  of  the 
will.  I'he  question  was  raised  whether  the 
annuitants  took  the  whole  of  their  annuities  oat 
of  the  half  of  the  real  estate  which  was  left,  or 
must  abate  in  proportion  to  their  valne.  _  The 
decree  directed  an  mqniry  iriiether  the  devisees, 
annuitants,  and  legatees  named  in  the  teBtator*B 
will  had  snstainea^  any  and  what  loaa  in  con- 
sequence of  the  widow  havinsr  elected  to  take 
nmler  the  m«rriag^«^^^ 


April  2.  mri 


THE  LAW  TIMES.  [Virf.  LVi.,  N.  8.-157 


Chi».  Dn.] 


thai  the  umaities  mitat  abate  by  one-half,  and 
calculated  the  losses  on  tixia  prmciple.  Exceptions 
irera  taken  by  the  aDnoitants  to  the  fin^ff  that 
they  shonld  abate.  On  the  conclnsion  <n  the 
argnjnent  the  Lord  (HuuukIIot  said :  **  Creed  t. 
Oned  was  a  qnestion  of  constraetioo,  bnt  I  do 
not  see  how  joa  distingnish  this  case  from  Long 
T.  Short.  There  ia  no  doabt  that  a  gift  of  an 
aoimity  ont  of  real  estate  is  a  specific  devise.  In 
Long  T.  Short  the  annaity  was  given  oot  of  the 
leasehold,  and  then  the  question  was  how  the 
bond  creditor  was  to  be  paid.  The  court  held 
that  he  was  to  be  paid  rateably  by  all  the  specific 
devisees ;  and  it  was  considered  that  the 
nmnitant  was  as  innch  a  specific  devisee  as  the 
deri^ee  of  the  lands.  Long  v.  Short  was  denied 
to  be  law,  bnt  I  have  acted  upon  it  as  a  binding 
anthority,  and  it  has  sinco  been  recognised  in 
EnfdaniL  In  Long  v.  Short  the  assets  were  not 
deficient  for  payment  of  the  bond  debt,  bnt  all  the 
•■eta  answmUe  for  the  debt  were  qiecificaily 
fprea  to  different  persons,  uid  it  was  held  that 
uuy  were  liable  to  pay  it  jm  ratd.  Is  not  that 
tlie  ease  hereP  I  will  reserve  my  indgment  on 
UiiB  point."  On  that  statement  tnere  are  two 
Tonarks  to  be  made.  In  the  first  place,  the  two 
cases  to  which  the  Lord  Ghmcellor  referred  in 
saying  that  Long  v.  Short  had  been  reco^ised  in 
England  only  decided  that  specific  devises  must 
contribute  rateably  to  specialty  debts,  they  do  not 
toQch  the  point  for  which  Long  v.  Short  was 
qnoted  in  Jameson  v.  HamHion ;  and  in  the  next 
place,  on  farther  investigation  the  Lord  Chan- 
cellor discovered  that  the  decision  in  Long  v. 
Short  did  not  re^ly  go  beyond  that  point.  In 
ddivering  judgment  on  the  reserved  point  he  says 
(3  Ja  &  Cat.  714) :  "  I  am  not  snre  that  the  case 
oi  Long  t.  Skortt  whieh  was  relied  npon  against 
tiw  ammituit,  is  an  aathority  against  him.  It 
npHV*  to  be  so  as  stated  in  tihe  text  of  Feere 
WuHiina,  for  the  gift  is  stated  as  having  been  of 
a  rentcharge  out  of  the  term  for  years  to  one 
grandson  and  of  the  lease  itself  to  another  grand- 
son, and  this  is  the  way  in  which  the  case  is 
stated  by  Lord  Cottenham  in  the  passage  quoted  at 
the  bar  nram  Creed  V.  Creed  in  the  House  ot  Lords; 
bat  the  extract  from  the  registrar's  book  shows 
that  the  gift  of  the  chattels  at  Shillineford  and 
St.  George  was  to  his  daughter  Joan,  and  the  gift 
ot  the  annaities  was  to  Benjamin  Short  and  -^{pies 
Dyer  ont  of  bis  chattel  estate  at  Kenn.  The 
aoDuities  were  for  life,  and  the  testator  gave  to 
Agnes  Dyer  the  house  and  garden  in  Kenn, 
vnmin  he  lately  lived.  There  were,  I  apprehend, 
otker  estates  in  Kenn,  and  it  was  probably  con- 
sidered that  the  boose  uid  garden  given  to  Agnes 
Dyer  were  not  subject  to  the  annaities.  The 
other  chattels  in  Kenn,  if  there  were  any,  fell 
into  tiu  residne  and  were  disposed  of  in  payment 
(rf  the  debts  in  exoneration  of  the  annnitants  and 
other  specific  devisees.  I  think  it  desirable  that  a 
copy  of  the  will  and  a  statement  of  the  testator's 
estates  in  Kenn  should  be  obtained  from  the 
rc^trar's  book  in  England."  That  was  after- 
wards done,  and  it  was  fbnnd  that  the  regitstrar's 
book  corresponded  with  the  note  in  Feere 
Williams ;  an  abstract  of  the  proceedings  is  printed 
in  9  Ir.  Bq.,  650.  It  seems  that  the  chattels  in 
Kenn  on  which  the  annuity  was  charged  were 
different  from  the  house  and  garden  specifically 
bequeathed,  and  must  have  been  entirely  exhausted 
henre  ilie  annuitants  oonld  be  called  npon  to 
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abate  at  all,  and  the  point  decided  in  Long  r. 
Shori  was  merely  that,  where  there  is  a  specific 
legatee  of  an  annuity  charged  on  a  specific 
cluttel,  part  of  the  {^eral  personal  estate,  and 
there  are  other  specific  l^atees,  they  must  all 
abate  equally.  Sir  E.  Sngden  ordered  the  caae  to 
be  re-orgued,  and  it  came  on  again  after  he 
resigned.  His  successor,  the  Bight  Hon.  H. 
Brady,  decided  that  the  annuity  mnst  abate,  but 
he  relied  chiefly  upon  a  statement  of  Lord  Cotten- 
ham'B  in  Creedv.  Greed  (11 H.  of  L.  Oas.  491,  509). 
In  that  case  the  testator  had  given  annuities 
charged  on  specific  lands  and  general  legacies, 
and  charged  his  real  estate  with  payment  of  his 
debts  in  aid  of  his  personal  estate.  The  personal 
estate  was  Insufficient  to  pay  the  debts  and 
legacies,  and  the  real  estate  was  insufficient  to 
pay  the  annuities  and  legacies ;  the  qnestion  was 
whether  the  annuities  must  abate  or  be  paid  in 
full  in  priority  to  the  l^acies.  Lord  Cottenham, 
after  stating  the  rule  that  a  simple  gift  of  an 
annuity  is  merelv  a  peconiary  legacy,  goes  on, 
p.  506 :  "  This  rule,  lunrever,  has  no  i^lioation 
to  the  gift  of  a  rentcha^or  annuity  issmn^  out 
of  lancCfor  that  is  an  interest  in  the  land  itseli^ 
and  necessarily  specific.  The  very  point  arose  in 
Lon^  V.  Short  (uoi  sup.)  in  whicn  there  was  a 
dense  of  a  rent  charge  oat  of  a  leasehold  property 
to  A.,  and  a  devise  of  the  leasehold  itself  to  B., 
and  of  fee  simple  land  to  C,  and  it  was  held 
that  the  devise  of  the  rentohai^  was  as  much  a 
specific  devise  as  if  it  had  been  of  the  term  itself 
and  therefore  that  all  three  should  contribute 
rateably  to  the  payment  of  specialty  debts.  Hie 
same  point  was  assumed  in  the  case  of  DavenAtZl 
V.  FletAhM'  (Amb.  244) :  an  annuity  of  1001.  was 
given  to  the  testator's  wife  to  be  paid  out  of  a 
freehold  estate,  and  500L,  whidi  together  with 
the  amvaity  was  to  be  in  full  of  dower  and 
thirds.  A  question  was  made  whether,  onder 
the  provision  upon  a  defioency  of  asaets,  the 
5001.  should  abate;  but  no  sach  qaestk>n  was 
made  as  to  the  annuity."  Upon  that  I  have 
two  remarks  to  make.  It  is  clear  from  the 
interpretation  of  Long  v.  Short,  supplied 
Sir  E.  Sagden's  remarks,  and  the  note  from 
the  registrar's  book  in  P.  Wms.,  that  the  state* 
ment  that  the  leasehold  itself,  upon  which  the 
annuity  was  charged,  was  devised  to  6.,  is 
incorrect,  and  the  stetement  that  the  der>iBion  was 
that  all  three  should  contribute  falls  with  it. 
But  for  the  purpose  for  which  Lord  Cottenham 
cited  the  decision,  namely,  that  a  gift  of  an 
annaity  out  of  real  estate  is  specific,  the  case  was 

Suite  Bofficient  authority.  The  other  case  Lord 
ottenham  refers  to,  DaxmJwU  t.  Fl^dt/tr  (Amb. 
244),  is  one  where  the  point  was  not  argued,  and 
no  decision  was  pronounced  npon  it.  A  case  in 
which  a  point  might  have  been  raised  but  was  not 
is  never  much  of  an  authority,  but  in  that  case  it 
was  clearly  not  assumed  that  the  lOOf.  annuity 
mnst  abate.  In  was,  in  fact,  clearly  assumed  thtUi 
it  would  not,  for  the  ground  on  which  it  was 
decided  that  the  5001.  legacy  shonld  not  abate 
(viz.,  that  it  was  not  an  ordinary  legacy  but  was 
purchased  in  exchange  for  dower)  was  an  a  fortiori 
ground  for  deciding  that  the  annuity  should  not 
abate.  lK)rd  Chancellor  Brady,  when  Jaokton  v, 
Ham.ilton  came  before  him,  says :  "  The  case  of 
Long  V.  Short  as  reported  in  Feere  Williams 
undoubtedly  appears  to  be  exactly  tfais.case."  He 
then  states  the  facts  ^T^S^^^^^^S&^t 
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continoeg :  "  It  tama  oat  that  there  ia  a  mistake 
in  the  report.  The  annaityrraB  granted  oat  of 
the  chattel  interest,  hnt  the  residne  of  the 
chattel  interest  appears  not  to  have  been 
specifically  disposed  of,  and  was  thas  ex- 
luastible  by  the  debts  as  general  personal 
estate.  The  appropriation  of  the  general  personal 
esrtate  was  not  samcient  to  pay  the  deots,  and 
therefore  ther  fell  on  the  specific  gifts  ai  the 
fee  simple  and  chattel  interests.  That,  therefore, 
BO  far  as  it  is  of  value,  forms  a  distinction  between 
that  case  and  this.  Bat  it  does  not  appear  that 
JiOn^  T.  SAort  has  ever  been  looked  at  in  BO  narrow 
A  Tiew.  In  Creed  t.  Creed  Jjord  Cottenham,  in 
citing  Long  v.  Short  as  an  antharity,  says :  Lord 
Ghomiellor  Bivdy  then  read  thA  passage  I  have 
'Cited  from  Creed  v.  Creed  and  goes  on :  '*He 
iiieii  gives  the  case  of  Long  t.  Bhorf  as  rtported 
in  Peere  Williams,  not  ctnitroTerting  the  accuracy 
of  the  report,  bnt  citing  it  as  a  case  establishing 
this  principle,  and  manifestly  as  a  case  meeting 
his  entire  ooncarrence.  Therefore,  on  the  antho- 
rity  of  Long  v.  Shorty  or  rather  on  the  aathority 
of  the  principle  of  it  as  it  u>pears  to  have  been 
understood  and  dealt  with,  I  do  not  pee  any  reason 
to  distinguish  this  case  in  principle  from  the 

feneral  clans  of  cases  I  I^ye  adverted  to." 
'aasuiK  there  a  moment,  it  is  clear  that  the 
general  principle  referred  to  as  being  stated  by 
Lord  Cottenham  and  adopted  by  Lord  GhaDcelk>r 
Srady,  is  merely  that  a  gift  ol  m  annuity  charged 
on  bmd  is  ft  specific  devise.  It  does  not  throw 
any  light  whatevn'  on  the  ijaestiw  as  between  an 
annuity  and  the  land  on  which  it  is  chained.  Lord 
Chancellor  Brady  goes  on:  "The  case  then 
resolves  itself  into  the  qaeetimi  whether  the  con- 
stmction  of  this  will  makes  aiiy  difference?  If 
the  intention  was  to  give  to  the  annuitants  their 
wannities  at  all  events,  and  if  the  testator  meant 
to  declare  that  the  person  entitled  to  the  estate 
should  in  no  case  detract  from  the  annuities,  that 
might  support  the  distinction  taken ;  but  I  can 
find  nothing  in  this  will  to  lead  me  to  such  a  con- 
clusion." He  then  states  the  facts  of  the  case 
and  continues :  "  The  words  merely  amonnb  tothis: 
*  I  give  my  estate  to  A.  subject  to  an  annuity  to 
B.'  They  show  that  what  the  testator  intended 
to  ^ve  was  the  entire  proceeds  o£  the  estate 
anbject  to  the  entire  annuity.  But  how  can  I 
assume  that  he  meant  to  give  the  whole  ci  thf> 
annuity  and  not  the  whole  of  the  estate  to 
nve  nothing  to  the  person  to'  whom  he  itevises 
the  corinis  of  the  estate  until  the  annuity 
was  provided  for,  even  though  the  estate  should 
beezhsusted  by  incumbrances  of  hisown  creation  P 
Such  a  proRumption  would  be  against  all  equity ; 
it  would  be  unsupported  b^  any  authority,  and 
would  be  against  tne  principle  of  Lona  v.  Short. 
I  therefore  concur  with  the  master,  and  think  the 
annuities  should  abate  and  share  the  common  fate 
of  the  property  on  which  theyarecharged."  That 
isimportant,  because  Lord  Chancellor  Brady  states 
the  case  shortly  to  be  a  gift  of  the  estate  to  A. 
subject  to  an  annuity  to  B.,  and  he  says  that  if 
that  were  not  the  tme  construction,  and  it  were 
plain  that  the  testatw  intended  the  annui^  to  be 
peid  first,  that  woaldtake  the  case  oat  tif  the  rule. 
The  question  therefore  is,  what  is  the  true  con- 
struction of  the  will  in  the  present  caseP  I  have 
read  the  provisions  of  the  will,  and  I  shall  not 
refer  to  them  further  in  detail.  It  seems  to  me 
that^  though  Uie  wcB*ds  are  not  precisely  ^  same 


as  in  Baiket  v.  BouUm  (29  Beav.  41),  tl>» 
result  cf  'ihe  testator's  language  is  exactly  the 
same,  and  shows  his  intention  that  the  portiona 
should  be  paid  first.  The  trustees  are  empowered 
to  raise  them  onl,  of  the  rents  and  profits,  and 
might,  if  there  were  no  <}aestioa  of  debts,  stop  aD 
the  rents  and  profits  until  the  portions  were  paid. 
Then  there  is  the  further  distinction  that  the 
portions  are  given  absolutely,  and  the  ertate 
subject  to  them  is  given  in  stxict  settlement. 
Further,  it  is  quite  clear  that  the  portions  are  not 
an  aliouot  part  of  the  estate  varying  according  to 
its  value.  They  are  fixed  QnTOrying  soma  of 
50001^  whatorer  might  be  the  value  of  the  jpio- 
DOTty.  The  testator  might  have  acqnirea  in 
nis  lifetime  ecosiderably  more  property;  or 
the  property  might  have  increased  in  vklue, 
as.  for  example,  by  becoming  building  instead 
of  agricultural  land ;  or  the  portions  might  have 
decreased  in  number  by  the  deaths  of  children^ 
In  each  of  those  cases  the  persons  entitled  to  the 
real  estate  altme  would  profit,  not  the  persons 
entitled  to  the  portions.  Again,  the  number  cf 
the  persons  entitled  to  port-ions  mi^ht  increase,  or 
the  property  might  diminish  in  value  front 
agricultural  depression,  or  some  other  reasfm.  If 
the  value  had  diminished  50  per  cent,  there  woold 
have  been  practically  nothing  left  for  the  eld  est 
son  after  paying  the  portions.  Again,  the  tcetotor 
mi|dit  have  a!ta«a  the  value  by  dispo^ionB 
made  in  his  lifetime.  He  might  nave  sold  ml 
estate  for  the  payment  of  debts,  <»  incTSBsed  the 
value  of  the  estate  by  advancing  the  portimierB  oat 
of  personalty.  So  also  if  be  had  incurred  ddii^ 
as  m  fact  he  did,  a  creditor  who  recovered  judg- 
ment might  have  issued  execution  and  BoiA  a  part 
of  the  real  estate  ;  but  in  all  these  coses  the 
amount  of  the  portions  wonld  have  remained 
unaltered.  Another  riew  which  seems  to  me  to 
afford  a  close  analogy  is  that  of  the  general  law 
under  Locke  King's  Act.  By  that  Act  real  estate 
charged  with  mortgages  has  to  hear  its  own 
charges.  In  the  present  case  there  are  mnrtgagcB 
to  the  amount  of  9000Z.  charged  on  the  real  estate, 
bat  the  Act  does  not  a^ply,  for  the  testator  has 
directed  the  mortgages  to  be  paid  ont  of  hu 
personal  estate.  Bat  sumiose  this  were  one  of  the 
numerous  cases  in  which  the  Act  does  apphr.  It 
seems  to  me  clear  that  the  real  estate  wmud  ham 
to  pay  the  whole  ci  the  mortgages  without 
receivmg  any  contribution  from  the  portions,  and 
though  the  whole  90001.  would  have  to  be  raiimd 
out  of  the  real  estate  subject  to  the  portiona,  the 
portions  would  still  have  to  be  nused  and  paid 
without  any  abatement.  If  the  law  were  f>UMir- 
wise,  there  must  have  been  some  case  in  which 
portioners  were  held  bonnd  to  contribute  to  the 
payment  of  mortgages.  No  such  case  has  been 
cited,  and  I  have  never  .heard  of  one.  I  shall 
assume,  therefore,  that  no  such  case  exists.  It 
seems  to  me,  therefore,  that  this  is  not  a  case  in 
which  all  the  children  take  similar  benefits  differing 
in  amonnt,  but  subject  to  the  same  incidents.  I 
think  it  is  like  the  case  of  RaUeee  v.  Boulttm 
(29  Beav.  41).  and  quite  outside  the  decision  of 
Jaekton  v.  Hamilton  (9  Ir.  Eq.),  and  that  no  ocm- 
trihution  can  be  thrown  on  the  portions.  Then 
will  be  a  dedar^iim,  therefcare,  toot  the  perwrns 
entitled  to  the  pmtioDs  U8  entitled  to  have  them 
raised  without  any  abotemoit  in  respect  of  the  coor 
tribntion  which  toe  real  estate  has  to  moke  to  th* 
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one  hand  and  the  sped  BcaUy  beqiwathed 
CO  the  other,  the  real  estate  most  coatri 


>ute  in  we 

proportion  of  its  Talue  withont  deducting  auj- 
thiog  lor  the  Taloe  of  the  portions;  that  ie,  it  the 
fignres  stated  abore  are  neht,  in  the  proportUm 
ofWtol. 

SolieitorB :  Coohaon^  WjuMwrightt  and  Penmiijir- 
ion. 


Thnnday,  Dee.  9, 1886. 

(Before  Koetb,  J.) 

lie  Hauisok;  P^kt  r.  SrEKCSB.  (a) 

AimmutratifHi  —  Parol  contract  bg  tetiaior  — 
Adoption  by  devitee — Converwion. 

A  testator  entered  itUo  a  verhal  agreement  to  aeH 
certain  land,  and  a  depo$it  of  wl.  toot  paid  to 
hint  by  the  purekater.  After  the  testator  a  death 
Jku  retiduary  deciaee  entered  into  a  contract  in 
vtrUiag  tcUh  tJte  same  purcJiaaer  for  the  tale  of 
the  tame  land  at  the  tame  price.  TIte  money 
paid  by  way  of  deposit  loat  taken  into  account, 
omi  the  verbal  agreement  too*  not  othemrite 
referred  to. 

EadfOiat  there  had  been  no  adoption  of  Hie  tet- 
tator'*  parol  agreement,  aad  tJtat  tlie  land  could 
not  le  treated  as  converted  in  the  tettator'e  life- 
timte. 

Ax  action  was  bnraght  to  admini^er  the  leaH 
andperaonal  estate  of  George  Harrison,  deceased. 

The  testator's  perstHial  estate  was  insufficient 
to      his  debts  in  folL 

in  April  1880  the  testator,  George  Harrison* 
Agreed  Terbally  to  sella  ^iece of  laodat  Locestw 
hwnnging  to  urn  to  Daniel  Pidc,  at  the  price 
lOk  per  square  yard. 

Ou  the  5th  Aug.  1880  Danid  Pick  paid  by 
way  of  deiKwit  in  reqiect  of  this  purchawi  to  & 
d«  of  the  testator,  aad  was  given  the  {bllow* 


Btfod  of  Mr.  Pusk  th«  Rum  d  501.  on  aooonnt  of 
Jfr.  HurisoB  CBcandon-Btreflt)  Mum's  Meadow,  about 
SfsetfrantiVB* 

Duuel  Pick  snbseqnently  agreed  -with  G«orge 
Ibrristm'B  ardiiteet  ttuu  he  sbonld  hare  two  feet 
of  frontage  in  addition.  This  addition  bron^t 
the  aggr^ate  Talae  of  the  land,  at  IDs.  a  square 
y»d,  np  to  tAfii.  10«.  3(2.  This  agreement  was 
not  cairied  into  effect  in  the  testator's  lifetime. 
The  testator  died,  having  msde  a  will  nnder  which 
the  plaintiff,  J.  Parry,  was  residuary  devisee. 
^Hie  plaintiff  took  ont  Bdminifltratton  with  the 
win  annexed,  and,  after  the  commencement  of  the 
administration  action,  entered  into  a  contract  in 
writing,  dated  the  10th  March  1882,  to  sell  the 
land  in  question  to  Daniel  Pick,  "  at  the  prioe  of 
S^Sl.  IQt.  3d.,  the  purchase  money  to  be  paid  as 
IdDows,  namely,  tu  sum  of  SOL  having  been  paid 
to  the  vendoi's  deriaor  by  way  of  deposit  on  the 
Ml  day  of  An^  1880.  and  the  residue  on  the  12th 
day  of  April  now  next." 

rhis  agreement  contained  eon^ions  as  to  title, 
completion,  aiifl  the  repair  dt  roads,  and  it  was 
provided  that  the  agreement  was  ctmditioiial 

ri  the  approval  of  the  judge  to  whose  court 
action  was  attached. 
An  order  was  made  approving  of  this  agree- 
ment, and  direccing  payment  of  the  pnrehaee 
money  into  court. 

MSaponed  br  A.  J.  SFsaoia, BirrtMw«cJ«w. 


The  chief  clerk  found  that  the  land  in  question 
was  converted  in  the  testator's  lifetime,  and  that 
the  purchase  money  formed  part  of  the  personal 
estate  of  the  testator. 

The  plaintiff  took  out  a  snmmons  to  vary  the 
certificate  of  the  chief  clerk  upon  this  point. 

Cozent'Sardif,  Q.G.  and  Bioii^e^  Body  for  the 
plaintifE.~The  plaintiff's  contract  with  Daniel 
Pidc  was  a  new  contract  and  not  an  adoption  cH 
that  entered  into  by  the  testator.  The  cose  does 
not  come  within  the  decision  of  Frayne  v.  Taylor 
(9  L.  T.  Bep.  N.  S.  706),  where  there  was  an 
express  adoption  of  a  testator's  parol  contract. 
The  land  was,  therefore,  not  converted  till  after 
the  testator's  death. 

Cookaon,  Q.C.  and  Datme^  for  specific  devisee. 
— The  amcunt  of  purchase  money  was  the  same 
as  in  the  testator's  contract.  Part  of  it  was  paid 
by  the  deposit  paid  to  the  testator.  The  contract 
was,  therefore,  an  adoption  of  the  testator's  verbal 
agreement. 

Eve  and  Oder  i^ipearod  for  other  parties. 

NoKTH,  J.— I  think  the  case  a  clear  one.  I  see 
no  evidence  in  the  contract  entered  into  by  the 
plaintiff  that  there  was  an  adoption  of  a  previous 
contract.  The  contract  seems  to  me  to  be  ex- 
pressed exactly  in  the  way  in  which  it  would  hare 
been  if  it  were  intended  to  be  a  new  contract, 
where  no  contract  had  been  entered  into  before. 
It  is  quite'  true  there  is  a  reference  to  50i. 
which  had  been  paid  to  the  devisor  by  way  of 
dejMsit,  but  there  is  nothing  to  show,  on  tho  face 
of  it,  for  what  the  deposit  was  made^  what  die 
purchase  moue;^  was,  or  who  the  parties  were. 
I  think  thofcr  if  it  hod  been  intended  to  carry  out 
the  old  contract,  it  would  have  been  r^erred  to 
in  different  terms.  I  think  there  was  clearly  a 
new  contract,  and  there  was  a  conversion  into 
personalty  only  after  the  testator's  death.  It  has 
not  been  contended  tluit  there  was  any  binding 
contract  which  csonld  have  been  specifically 
enforced  against  the  testator  in  his  lifetime 

Soli(9tors:  Field,  Boteoe,  and  Co.;  King^ord, 
Dormaat,  and  Co. ;  Saxdby  and  Fatdkner. 


Batwdai/,  Jan.  29. 
(Before  Kobtu,  J.) 

COOKES  V.  COOKES.  (a) 

Settled  Land  Act  1882  (45  §■  46  Vict.  e.  38),  «.  21, 
«.  22,  tub-teet.  (1),  (2),  (3)  a.  40—1'ayvtent  of  pur- 
diaae  money  into  court — Exerciae  of  option  by 
tenant  for  life — Payment  out  to  truateea. 

Certain  aeitled  land  toaa  told  by  a  tenant  for  life 
under  tJie  proviaiona  of  the  Settled  Land  Act 
1882.  Tlte  land  eold  fanned  part  of  a  ieateUor'e 
eaiato  which  was  the  tubject  of  an  adminiatraium 
auit.  Truateea  of  tlte  tettleatent,for  titepurpotea 
of  the  Act,  had  been  mpoiiUed,  but  the  purckaaer 
refuaed  to  complete  wHfaitt  the  purehaae  money  were 
paid  into  court,  and  an  order  tcaa  aeeordingljt 
made  for  payment  into  court.  After  paym^t  had 
been  made  the  tenant  for  life  applied  to  have  the 
money  paid  out  to  the  truateea,  that  it  might  he 
inreatea  by  thetn  tatder  the  proviaiona  of  the 
Settled  Land  Act. 

Hdd,  tltat,  tTuumitc/t  aa  (he  tenant  for  Hfe  had 
aequieaced  in  the  payment  into  eoutt,  he  had 

(■}  Beported  by  A.  J.  8psiii»l,.£mi^  _  _ 
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eaercUed  the  option  given  to  him  by  aect.  22,  aub- 
8xt.  (T),  and  thcU  the  money  could  not  now  he 
ordered  to  be  paid  out  to  the  trusteee,  hut  mutt  he 
amplied  under  the  direction  of  the  court,  ae  pro- 
vided by  $eet.  22,  mb-teot.  (3). 

Jamxs  Cookss,  his  will,  dated  10th  July  1828, 
devised  certain  freehold  hereditaments,  sitnate  at 
Astley,  in  the  conaty  of  Worcester,  to  trustees 
npon  trust  out  of  the  rents  and  profits  to  pay  the 
interest  of  inctimbranees  thereon,  and  the  portions 
charged  in  farour  of  younger  children,  and  sub- 
ject thereto  the  testator  directed  the  trustees  to 
stand  possessed  of  the  same  hereditaments  upon 
trust  for  his  son  (John  Kussell  Cookes)  for  life, 
and  after  his  decease  upon  trust  for  his  first  and 
other  sons  snccessirely  in  tail,  with  remainders 
over.   The  will  contained  no  power  of  sale. 

The  testator  died  on  the  23rd  May,  1829. 

In  1859  the  present  suit  of  Coohea  v.  Cookes 
was  commenced  for  the  administration  of  James 
Cookes'  estate,  and  the  usual  administration 
derree  was  made  on  the  23rd  March  1861. 

By  sn  order,  dated  the  11th  Aug.  1885,  upon 
the  application  of  John  Bnaaell  Cookes,  the  two 
trustees  of  the  will  were  appointed  trustees  for 
the  purposes  of  the  Settled  Land  Acts  18% 
and  1884. 

After  the  appointment  of  the  trustees,  and 
during  the  pendency  of  the  suit,  John  Russell 
Cookes,  the  tenant  for  life,  contracted  to  sell  part 
of  the  settled  land  for  85,0001.,  under  the  provisions 
of  the  Settled  Land  Act  1882. 

The  purchaser  refused  to  pay  the  purchase 
money  to  the  trustees,  as  there  were  some  ques- 
tions in  the  snit  still  undetermined,  and  on  the 
9th  June  1886  an  order  was  made,  on  the  applica- 
tion of  »he  parchaser,  directing  him  out  of  the 
purchase  money  to  pay  certain  sums  to  mortgageep, 
and  to  pay  the  balance  into  court  to  the  credit 
of  the  suit. 

The  payments  directed  bTthe  order  were  made, 
and  the  purchaser  paid  tne  balance,  amonntiug 
to  47,928L,  into  court  to  the  credit  of  the  suit.  A 
petition  was  now  presented  by  John  Bussell 
Cookes,  entitled  in  the  matter  of  the  snit,  and  the 
Settled  Land  Acts  1882  and  1884,  asking  that  the 
snm  of  39,7701.  6s.  Id.,  the  balance  of  the  purchase 
money  after  satisfying  certain  portions  and  paying 
the  costs  of  the  suit,  might  be  paid  oot  of  court 
to  the  trustees,  in  order  that  it  might  be  invested 
by  them. 

Cookaon,  Q.C.  and  Maahleigh  for  the  petitioner. 
— ^The  trustees  appointed  for  the  purposes  of  the 
Act  are  entitled  to  receive  the  money  under  sect. 
22.  sub-sect.  (1),  andpaymenfc  out  may  properly 
be  made  to  them.  The  money  was  not  paid  into 
court  "  at  the  option  of  the  tenant  for  life," 
because  he  had  no  option  in  the  matter,  for  the 
purchaser  refused  to  complete  except  upon  pay- 
ment into  court.  The  suit  is  now  at  an  end, 
and  the  trustees  can  give  a  rec^pt  under  sect.  40. 
The  mere  accident  that  this  money  has  been  p^d 
into  ooort  does  not  take  away  thie  power  of  the 
trustees  to  receive  and  deal  with  the  money. 
Mraiey  may,  under  sect  21,  snb-sect.  9,  be  paid  to 
a  person  becoming  absolutely  entitled,  and 
trustees  have  been  held,  under  the  Landa  Clauses 
Consolidation  Act  1845,  s.  69,  to  be  persons 
*'  absolutely  entitled." 

Napier  Higgina,  Q.C.  and  Speed,  Q.C.  for  a 
tenant  for  lira  in  remainder. 


Oozena-Hardy,  Q.C.  and  T.  L.  Wilkinvm  for  the 
heir'at-law. — tenant  for  Itfe  hy  not  objecting 
has,  in  fact,  exercised  his  option  under  sect.  22, 
sub-sect.  1,  as  to  the  money  being  paid  into 
court,  and  it  cannot  now  be  paid  to  the  trustees, 
but  must  be  invested  under  the  direction  of  the 
court.  • 

Dauney  for  the  purchaser. 

Ingle  Joyce  for  the  trustees. 

Cookaon,  Q.C.  replied. 

North,  J. — ^The  1st  sub-section  of  sect.  22  of  the 
Settled  Land  Act  18^  provides  that  capital 
money  arisinc  under  the  Act  shall,  in  order  to  its 
being  invest^  or  applied  as  mentioned  in  aect.  21, 
be  paid  to  the  trustees  oE  the  settlement  or  into 
court,  at  the  option  of  the  tenant  for  life,  and  shall 
be  invested  or  applied  by  the  trustees  or  nnder  the 
direction  of  the  court,  as  the  case  may  be.  accord- 
ingly.  Then  the  2nd  sub-section  deals  with  the 
cose  in  which  the  investment  or  appllcalion  is  to 
be  made  by  the  trustees,  and  it  says  it  is  to  be 
made  according  to  the  direction  of  the  tenant  for 
life,  and,  in  default  thereof,  according  to  the  dis- 
cretion of  the  trustees,  subject  to  any  consent 
required  or  direction  given  by  the  settlement 
with  respect  to  the  investment  or  other  applica- 
tion by  the  trustees  of  trust  money  of  the  settle- 
ment, and  shall  be  in  the  names  or  under  the  control 
of  the  trustees.  Then  the  3rd  sub-section  takes 
np  the  other  alternative,  namely,  of  its  not  being 
invested  or  applied  by  the  trustees,  but  under 
the  direction  of  the  court.  It  says,  "  The  in- 
vestment or  other  urplication  under  the  direc- 
tion of  the  court  shall  he  made  on  the  application 
of  the  tenant  for  life,  or  of  the  trustees." 
Now,  in  the  present  case  the  property  was  sold 
under  the  Settled  Land  Act,  and  tne  money  was 
paid  into  court,  not  merely  under  the  title  of  the 
Act,  but  to  the  credit  of  this  action  also.  The 
money  was  paid  into  court  under  circumstances 
which,  on  the  one  hand,  it  is  said,  show  that  the 
payment  was  made  at  the  option  of  the  tenant 
for  life,  and,  on  the  other  hand,  that  it  was  not 
made  at  the  option  of  the  tenant  for  life.  In  my 
opinion  the  payment  into  conrt  was  made  at  the 
option  of  the  tenant  for  life,  and  for  this  reason  : 
It  is  said  that  the  purchaser  would  not  complete 
unless  the  money  was  paid  into  court.  Whether 
he  could  have  refused  to  complete  is  a  matter  I 
cannot  deal  with  at  present,  but  I  understand 
that  to  mean  this :  that,  in  order  to  evade 
the  non-completion|  the  tenant  for  life  either 
chose,  or  acquieeced  m,  or  oonaented  to,  whatever  it 
may  be,  the  payment  into  court.  It  seems  to  me 
he  has  exercised  the  option  conferred  by  the 
section,  because  he  had  the  right  to  say,  if  he 
pleased,  that  the  money  should  not  be  paid  into 
court,  but  be  invested  or  applied  by  the  trustees. 
It  is  quite  true  it  may  have  been  because  there 
were  some  questions  as  to  how  the  money  should 
go,  that  the  tenant  for  life  acqoiesced  in  payment  of 
the  money  into  court.  But  the  payment  into  court 
by  the  petitioner,  with  the  consent  of  the  tenant 
for  life,  seems  to  roe  to  have  been  an  exercise  by 
the  tenant  for  life  of  the  option  given  him  by 
sub-sect.  1  of  sect.  22.  Then  it  seems  to  me  tix&t 
the  2nd  and  3rd  sub-sections  of  sect.  22  provide 
for  the  two  alternatives  j  the  one,  the  case  of  the 
money  having  been  received  by  the  trustees  with- 
out coming  into  court,  and  the  other,  the  applica- 
tion of  the  money  nngo-^.^  ^^jo^^i^Wt 


April  S,  1887.] 


THE  LAW  TIMES. 


[To1.LTIhK.  8^161 


Chait.  Dir.] 


S»  Esorr  ;  Bax  v.  Palub. 


[Chav.  Dit. 


tfter  it  hu  come  into  court.  Sub-sect  2,  there- 
fore, does  not  seem  to  me  to  apply  in  any  wav 
to  tbe  present  case.  Then,  what  can  I  do  with 
this  iai^  BQm  of  money  P  I  am  asked  to  pay  it 
oot  to  the  trustees,  and  it  is  said  that,  under  secti.  40 
of  the  Act,  they  have  power  to  give  a  receipt. 
Xo<r,  it  seems  quite  clear  to  me  that  the  trustees 
appointed  under  the  Act,  as  trustees  of  the  settle- 
ment, would  have  had  complete  power  to  give  a 
receipt  for  the  mon^  paid  to  them,  if  the  sa^  had 
been  carried  on  out  of  court,  and  the  tenant  for 
life  had  exercised  the  option  that  it  should  be 
invested  or  applied  by  the  trustees  instead  of 
coming  into  court,  bat  it  appears  to  me  not  to 
apply  to  the  other  alternative  of  tbe  money 
coming  into  court.  Then  it  is  said  that,  having 
comeinto  court,  it  may  be  invested,  and  one  mode 
of  investment  is  that  it  may  be  applied  in  one  or 
more  of  the  ways  pointed  out  in  sect-  21 — that  is 
tbe  section  which  provides  that  capital  money 
arising  under  the  Act  "  shall  when  received  be 
invested,  or  otherwise  applied,  wholly  in  one,  or 
partly  in  one  and  partly  in  another  or  others 
of  the  following  modes,"  and  that  points  out  the 
way  in  which  tbe  money  may  be  paid.  It  seems 
to  me  that  the  trustees  of  the  settlement,  or  the 
coort,  with  respect  to  money  paid  into  court,  may 
equally  apply  tne  money  under  that  section  in  any 
of  the  ways  mentioned  in  that  section.  Then  it 
is  said  that  one  of  the  ways  is  that  it  may  be 
applied  by  the  court  in  jiayment  to  any  "  person 
becomiiw  absolutely  entitled  or  empowered  to 
dve  an  absolute  disf^arge."  It  is  said  that,  under 
tbe  words  of  mot.  69  en  the  Lands  Clauses  Con- 
solidation Act  1845,  under  the  power  to  pay  out 
to  persons  absolutely  entitled,  money  has  been 
paid  out  to  trustees,  who  held  the  money  upon 
certun  trusts,  and  I  am  asked  by  analogy  to  hold 
that  snb-sect.  9  of  sect.  21  enables  me  direct 
payment  to  the  trustees.  I  do  not  think  I  can 
do  so,  because  what  I  find  is  that  the  in- 
vestment or  application  of  this  |>articnlar  money 
is  to  be  made  under  the  direction  of  the  court. 
It  does  not  seem  to  me  that  the  money  would 
be  invested  or  applied  under  the  direction 
of  the  coort  if  it  was  paid  out  absolutely  to 
tmsiees  in  order  that  they  might  invest  or  apply 
it  without  any  directions  of  the  court.  It  is 
not  nenesaaiy  topnt  such  a  construction  on  sub- 
aect.  9  of  sect.  21,  because  there  are.  plenty  of 
cases  in  which  there  may  be  a  payment  to  a 
person  becoming  absdntefy  entitled  or  empowered 
to  give  an  absdfnte  idischiu^  otherwise  than  by 
referring  to  sect.  40.  In  my  opinion,  sect.  40 
does  not  apply,  because  the  power  to  give  receipts 
to  trustees  there  applies  to  the  case  of  a  payment 
to  them  under  sect.  22,  sub-sect.  1,  and  does  not 
andy  when  the  money  is  paid  into  court.  This, 
therefore,  being  a  case  in  which  it  is  not  suggested 
that  there  is  any  difficulty  about  paying  the 
numey  out  to  the  trustees,  except  the  legu  diffi* 
cul^,  the  legal  difficulty  seems  to  be  one  I  cannot 
get  over.  It  has  occurred  to  me  that,  looking  at 
the  general  scope  of  the  Act — the  intention  to 
give  the  trustees  uid  tenant  for  life  together  such 
a  very  large  power  as  is  undoubtedly  given  to 
them  by  the  Act — as  a  whole,  there  is  no  reason 
wl^  the  court  should  not  hand  thia  moaev  over 
to  the  troateea  now,  just  as  the  tenant  for  life 
mi^t  have  elected  that  it  should  hare  been 
lianded  over  to  them  instead  of  coming  into 
court  That  maybe  all  well  enough.  It  may  be  i 


that  the  Legislature,  if  it  had  considered  this 
case,  would  have  directed  that  the  money  might 
be  paid  out  of  court  to  the  trustees ;  but  I  do  not 
find  the  language  used  does  contain  such  a  direc- 
tion, and  the  direction  that  when  it  has  been  paid 
into  court  it  shall  be  invested  or  applied  under 
the  direction  of  the  court  seems  to  me- 
inconsistent  with  paying  it  out  to  trustees  in 
order  that  they  may  apply  it  at  their  own  dis- 
cretion without  any  direction. 

Solicitors :  0-regory,  Boiocltffe$,  and  Go. ;  Tuclcer 
and  Laiee ;  Lidiard  and  Go.  i  Glarke,  Woodcock, 
and  B^lamd.  _ 

Tuesdaij,  Jan.  25. 
(Before  Stikukg,  J.) 
Kxott  ;  Bax  v.  Falheb.  (a) 
Practice — Gottt^Defaultiim  trustee — Legatee  i» 
trust  under  tks  wUl  of—Tru§tee  in  banlmiptcy-^ 
Action  for  rutituiion. 
Two  trMtoea  eomnutted  a  hreaek  of  trtut,  and  in 
eonaequenee  the  trust  fund  was  lost.   One  (f  them 
died,  and  the  survivor  aftertnards  became  bank- 
rupt 

An  action  was  hrought  iy  the  eestuis  que  trust  to 
recover  the  fund,  and  it  was  found  that  the  only 
fund  available  for  the  restitution  were  certain 
legacies  {including  a  trust  legacy)  given  by  the 
will  of  the  deceased  trustee,  but  the  amount  of 
these  trot  not  suffieient  to  make  good  to  the  plain- 
tiffs the  sum  they  claimed  and  their  costs. 

The  question  was,  wJietker  the  trustee  in  bankruptcy 
of  the  surviving  trustee,  and  the  legatee,  who  waa 
also  trustee  under  the  will  of  the  deceased  trusteCt 
were  entitled  to  their  costs  out  of  these  monevs. 

Held,  that  in  neither  case  were  they  so  entiilea. 

This  was  an  action  for  the  purpose  of  making  the 
last  remaining  trustee,  and  the  estate  of  tbe 
decased  trustee  of  the  will  of  the  testator,  Charles 
Knott,  liable  for  a  breach  of  trust  allied  to  have 
been  committed  by  them. 

The  testator,  by  bis  will  dated  thel5th Feb.  1870, 
after  appointing  John  I^Imer,  since  deceased,  and 
tbe  defendant  Edward  Palmer  ezecators  and 
trustees  thereof,  and  mf^dng  a  certain  specific 
beqnest,  gave  to  the  piaiatiff,  Sarah  Box,  an 
annuity  of  521.,  and  he  airected  his  trustees  to  set 
apart  so  much  stock  in  theNew  Three  per  Cents,  as 
would  produce  the  said  annnity,  and  after  giving 
certain  le^iacies  he  gave  the  residue  of  his  estate 
to  the  plaintiff  Henrietta  Eames. 

The  testator  died  on  tbe  2ttd  March  1870,  and 
tbe  will  was  proved  by  both  executors  on  the 
8th  April  1870.  The  executors  set  apart  in  their 
joint  names  out  of  the  testator's  estate  20001. 
New  Three  per  Cents,  to  answer  the  annnity 
given  to  the  plaintiff  Bax. 

In  November  1870  John  Palmer  wishing  to 
retire  from  the  trust,  he  and  Edward  Palmer, 
without  the  knowledge  or  consent  of  the  plain* 
tiffs,  tonsferred  the  20001.  stock  into  the  joint 
names  of  John  Frederick  Knott  (since  deceased) 
and  Edward  Palmer.  In  Dec.  1870  the  stock 
was  sold,  and  the  proceeds  (which  exceeded 
1800Z.)  were  received  by  Edww*d  Palmer,  and 
appropriated  by  him  to  ma  own  use.  J.  F.  Knott 
was  never  appointed  a  trustee  of  the  testator's 
will,  and  John  Palmer  remained  a  trustee  of  the 
will  until  his  death  on  the  6th  Sept.  1874. 


(a)  BepoiMd 
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B7  his  will,  dated  the  15th  Jan.  1672.  John 
Maimer  beqaeathed  legacies  Ot  501.  each  to  the 
ikfendant  Samael  Johnson  and  his  wife,  sad  be 
gave  20001.  to  the  defeudanis  Edward  Palmer  and 
Samael  Johnsoa  upon  certain  trusts.  He  Rare 
all  hid  residaary  real  and  personal  estate  co 
Edward  Palmer  absolntely,  and  appcnnted  him 
his  Bole  esecator.  Down  to  April  1883  the 
plaintiff  Bax  received  her  annaity,  and  the  plain- 
tiff Eamea  received  the  balance  of  the  income  of 
the  20001.  stock.  After  that  date  the  paymfats 
ceued,  and  in  Sept.  1683  Edward  Palmer  was 
adjudged  a  baakmpt. 

The  action  was  bronght  against  Edward 
Palmer  and  Samuel  JfAnson,  and  the  claim  was 
to  have  the  troato  ot  the  will  of  the  testator, 
Charles  Knott,  so  far  as  they  related  to  the  bank 
annuities  tfaerel^  directed  to  be  set  apart  to 
answer  the  annuity,  carried  into  execntion  nnder 
the  directton  of  the  court,  and  so  far  as  might  be 
necessary  to  hare  his  estate  administered;  a 
-deelaration  that  the  transfer  by  the  execntors 
of  the  suid  Charles  Knott  of  the  20001.  Bank 
Annuities  into  the  names  of  Edward  Palmer  and 
J.  F.  Knott,  and  the  sobseqnent  sale  of  the  stock, 
were  respectively  breaches  of  trust,  and  that 
the  defendant  Edward  Palmer  and  the  estate  of 
■Jc^n  Palmer  were  liable  to  replace  the  same,  and 
to  pay  to  the  plaintiffs  a  sum  eqoal  to  compound 
interest  at  5  per  cent,  per  annom  daring  the 
poiod  from  Bee.  1870  to  the  day  cnE  payment  on 
the  amoni^  prodoced  by  the  sale  of  tKa  annnitiee, 
«{ter  taking  credit  for  the  moneys  already  pud 
to  the  plamtifEs;  if  and  so  &r  as  mi^t  be 
necessary  to  have  the  estate  of  John  Palmer 
administered ;  a  declaration  that  the  defendants 
were  Hable  to  refund  all  moneys  paid  to  them  on 
account  of  the  If^cies  bequeathe!  by  the  will  of 
John  ^imer  (inunding  the  trust  legacy  of  20001.), 
and  to  have  all  necessargr  accounts  and  intjairies. 

The  action  came  on  for  trial,  when  it  was 
■ordered  that  the  tmsts  of  the  will  of  the  testator 
Charles  Knott,  bo  far  as  related  to  the  20001.  Bank 
Annuities  act  apart  to  answer  the  annuity,  should 
be  carried  into  execatiDn  nnder  the  direction  of 
theconrt.  and  it  was  declared  that  the  tnutsfer 
and  snbseqaent  sale  of  the  bank  annuities  abore 
referred  to  were  respectively  breaches  of  trust, 
and  that  the  defendant  Edward  Palmer  and  the 
«state  of  JaSm  Tslmer  were  jointly  and  sererally 
lisUe  to  replace  tbe  2000t.  Bank  Annuities, 
and  also  liable  to  pay  to  the  plainti&  a  mm 
■equal  to  interest  at  4  per  cent,  per  annum  on 
:a000I.  from  tbe  5th  April  1883,  and  (amongst 
'Otiiers)  an  inquiry  was  directed  as  to  whether 
there  was  any  and  what  residuary  property  of 
John  Palmer  out  of  which  (as  between  funds 
representing  the  pecuniary  legacies  given  by  his 
wul  and  his  residuary  estate)  ^e  bank  annuities 
-should  be  replaced  and  the  interest  paid.  This 
■order  was,  by  tbe  direction  of  the  judge,  served 
upon  the  trustee  in  bankruptcy  ot  Edward 
Palmer. 

In  answer  to  the  inquiries  it  was  found  by  the 
-chief  clerk's  certificate,  dated  the  8th  Nov.  1886, 
that  Edward  Palmer  as  sole  executor  had 
possessed  himself  of  all  the  residuary  estate  of 
John  Palmer,  and  there  was  not  then  any  such 
residuary  projpertr  of  John  Palmer  ae  was  referred 
to  in  the  inquiiy  Erected. 

The  case  now  came  on  on  further  consideration. 
It  was  not  disputed  that  tbe  legatnes  in  the  hands 


ot  John  Falmer^B  trustees  were  liable  to  make 

good  the  breaches  of  trust  and  for  tbe  payment  (A 
the  plainiiiff's  costs,  but  it  was  contended  that  the 
trustee  in  bankruptcy  of  Edward  Palmer  and 
J<Aiason  were  entitled  to  have  their  costs  oat  of 
theee  moneys  before  the  plaintiffs*  claun  wsa 
satisfied.  1  he  moneys  were  not  sufficient  to  make 
good  tbe  plaintiffs'  claim  and  pay  their  costs  as 
welL 

Orakam  Hattings,  Q.C.  and  Bowdett  for  the 
plaintiffs. — The  legacies  give^  by  John  Palmer's 
wiU  are  liable  to  make  good  the  breach  of  trust 
and  to  pay  tbe  plaintimi'  costs,  and  tbe  legatees 
must  refund  them.  The  court,  we  submit*  will 
make  an  order  to  this  effect : 

Jfarch  V.  Rvsgett,  S  Mjl.  A.  Cr.  31 : 

Noble  V.  Bntt,  2i  Beav.  499 ; 

Hatt  V.  Palmer,  3  Hu«,  5%; 

fl«omr  T.  Smart,  33  L.  T.  Bep  N.  S.  409 ;  1  Cb. 
Div.  90. 

The  amount  of  these  legacies  i*  not  enough  to 
pay  the  plaintiffs'  claim  and  costs  in  foil,  ud 
that  being  so  the  trustee  in  bankruptcy  and 
Johnson  cannot  be  allowed  any  costs  out  of  the 
fond.  [Stikuxg,  J. — Can  yon  distinguish  ^ 
case  from  Jercig  v.  WUferMtan,  30  L.  T.  Bep. 
X.  8.  452 ;  L.  Bep.  18  £q.  18  ?]  That  was  a 
peculiar  case,  and  tbe  coBts  were  allowed  only 
under  the  speeia!  cirrnmstanoei,  and  it  is  no 
aotbtn^ty  for  a  case  with  other  circumstances. 

MtUUgan.  for  the  trustee  in  the  bankruptcy  of 
Edward  Palmer. 

W.  J*ear»on,  Q.C  and  Phipson  BmU  for  the 
d^endant  Johnson. — ^Tbecasa  is  within  JercwT. 
WolferUan,  and  we  ask  your  Lordship  to  f<dlow  it. 
Johnson  is  a  trustee^  and  he  has  to  protect  himsdt 
and  is  entitled  to  have  the  o^nnion  f)f  the  court 
before  mrting  with  the  money  of  his  ee$tai$giu 
irutt.  Under  similar  circumstances  Jessel,  1£B^ 
in  Jervia  v.  Wolferstan  allowed  trustees  their  costs. 
Johnson  is  quite  innocent  of  the  breach  of  trust, 
and  has  acted  rightly  throaghont,  and  it  is  hard 
tbdt  he  should  be  mulcted  in  costs.  Theie  is 
no  authoi*ity  that,  where  a  person  is  a  n^cessaij 
uarty  to  be  brought  before  the  court,  he  is  to  be 
dqirived  of  costs,  althot^h  innocent  of  any  wrong, 
because  the  fnnd  in  court  is  not  sufroieat  to 
satisfy  the  plaintiff's  claim  and  costs. 

Ordham  Haatings,  Q.C.  in  reply. — Jerri$  v. 
Wolferstan  Iras  a  peculiar  case,  and  does  not  govern 
this.  The  trustees  in  that  case  were  not  allowed 
their  costs  becanse  they  were  trostees,  but  as 
ordioary  litigauts  iriiom  the  judge  conaidered 
entitled  to  costs. 

Stiblixg,  J. — Tbe  question  which  I  have  to 
decide  on  this  further  consideration  ifl  nuunly 
one  of  costs.  It  arises  thus  :  [His  Lorddim 
stated  the  facte  and  continued:]  The  resna 
of  the  inquiries  is  that,  as  matters  now  stand, 
only  assets  ot  John  Palmer  avulable  f'>r  making 
good  tJiia  breach  of  trust  are  tbe  20001.  trust 
legacy,  and  ths  two  l^iacies  of  5M.  which  are  aleo 
in  Joanson''B  hands.  U  is  not  dirouted  that  these 
same  most  be  paid  into  eoart,  and  made  available 
for  tlie  d^  whi(^  is  due  to  the  nlaintiSs  in 
respect  of  the  breach  trust,  and  toe  planrtiffs* 
ooets,  bat  it  is  contended  in  tbe  first  place  on 
behalf  of  Edward  Palmer**  trustee  in  baokruptcyt 
and  in  tbe  next  place  on  behalf  of  Johnsoii.  tMt 
their  ooettt  ^omd  be  paid  out  of  these  moa^ 
fi«t.   A.  f  tl.  ^J.^^^^. 
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trmtee  J  see  no  difljcoHy  at  alL   Hdward  Falzner 
wi>  the  person  raort  goSty  in  the  mitter.  He 
■old  out  the  fond  and  wm&  mmj  iHth  it,  maA  X 
do  not  see  lunr  bis  trustee  can  havft  any  costs  ss 
sftminst  tl»  plaintli&.   As  to  Johnaoii,  ifc  is  said 
thitt  he  has  been  brt»i^t  here  and  is  entitled  to 
his  costs,  and  JervU  t.  Woyentoa  is  rdied  npon 
in  sapport   of  that  conteatioTi.   On  general 
princiiMe  I  most  mj  I  see  a  great  diSimtty  in 
tSkming  Jcrfmson's  right  to  costs.   No  doubt  it  is 
hard  upon  him,  but  it  woald  be  stilt  harder  npoK 
the  plmistiffs,  who  have  been  rifi;ht  tfaiotighout,  S 
a  fond  which  is  not  large  enoi^  to  pa]r  their 
driit  and  costs  should  be  diminiBhed  fax  pajixtg 
tiie  coats  <rf  Johnstm,  who  has  been  wnmg 
tlraiKfaaiit.  Not  that  I  mean  to  say  that  Johiuon 
hnnaelE  has  done  aaytiuttg  wnmg,  hot  hs  is  hate 
•srepreaentinffa  person  wboHs  the  conct  has  h^  to 
ksTe  been  in  the  wrong,  namely.  Jc^  Pahaer,  who 
■ads  the  transfer.         howBT«r,  is  dead,  bnt  be 
made  a  wiU,  and  the  s<^  fund  whieh  is  available 
for  ssaHng  ^ood  the  breach  of  trnst  which  he 
cranmitted  is  cftrtain   legacies  given  by  his 
wiU.   The  plaintiffii  ask  that  ther  may  recorer 
their  debt  and  costs  out  of  John  Palmer's  estate, 
but  they  do  not  ask  for  costs  against  Johnson 
posonally;  and  there  is  no  reason  why  tb^ 
shonld.    He  only  pnts  them  to  the  proof  of  their 
ease,  and  snbmits  to  set  as  the  conrt  shall  direct. 
He  has  acted  quite  rightly,  and  there  ia  no  reason 
lAy  he  shonld  pay  the  costs.   Bnt  at  the  same 
time  I  cannot  see  wl^  be  is  to  baTe  them  ont  at 
Aese  moneys.   Of  coarse,  if  the  land  had  been 
more  than  sufficient  to  nroride  for  the  phuntilb' 
dAt  and  costs,  he  wonld  as  against  his  esstou 
fu  Iruat,  be  able  to  claim  his  costs  before  they 
took  anything,  and  if  he  had  conducted  the  matter 
pn|ierly  he  would  be,  no  doubt,  allawed  these 
costs,  as  against  them,  as  costs,  charges,  and 
expenses  properly  incurred  in  the  execution  of 
hax  trnst.   Bnt  the  plainti^  are  not  his  eettint  gve 
Mut.   They  claim  by  a  higher  title,  and  I  cannot 
see  on  principle  why  they,  when  claiming  a  fund 
which  belongs  to  them,  should  hare  thu  fond 
diminisfaed  by  Johnson's  costs.   That  riew  is  in 
accordance  with  all  the  decisions,  except  Jervia  t. 
Wolfenlan,  which  at  first  sight  seems  to  be  con- 
traiy  to  it.   But  it  is  a  pecnliar  case,  and  the 
diemDstances    were   not  altogether    like  the 
cxrcD instances  of  this  ca^ie.   In  that  case  the 
cfahnant  was  not  a  creditor,  bnt  one  of  the 
eurnkov  of  a  deceased  person,  who,  after  dis- 
tributing  bis  testator's  estate,  had  been  caUecl 
iqnn  to  make  large  payments  in  respect  of  it,  vnA 
Mt^ht  to  rccoTcr  from  certain  of  the  beneficiaries 
■nder  the  wDl,  and  their  tmstees,  certain  ftmds 
which  had  been  settled      the  beneficiaries.  Sir 
George  Jeseel  said :  **  This  case  in  one  which  is 
}jj  no  means  common,  and  which,  I  hope,  will  not 
become  common.   It  is  a  case  where  executors  of 
a  will  now  daim  as  creditors  against  the  estate 
which  they  have  therasetres  distribnted ;  and  it 
is  so  peculiar  that  it  is  necessary  to  state  it 
■bortly."  He  held  that  the  plaintis  was  entitled 
to  rsDorer,  and  as  to  the  costs,  he  said :  "  I  cannot 
hdp  Beeing  that  this  is  a  case  of  very  great  hard* 
ship  QD  aD  sides.   I  do  not  at  all  blame  the 
tnutecs  of  these  settlements  for  brii^ftng  this 
one  into  court.   Points  of  law  of  great  nicety, 
and  by  no  free  from  difficnltya  have  been  I 

dnroned,  and  I  think  thi^  they  were  not  wrong 
is  not  the  pnymenta  withont  tiie  case 
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being  decided ;  and,so  far^tbeieficve^  from  mnlet^ 
iog  them  in  coets,  I  think  they  mast  have  their 
costs."  That  was  a  pecnliar  case.  On  what 
prinoi^  it  was  decided  is  to  me  not  qnite  clear, 
bnt  it  is  not  precisely  in  point,  and  I  cannot  take 
it  as  an  asthority  in  the  present  case.  The 
defenduit  Johnson  is  not,  in  my  opuuoa,  entitled 
to  imy  costs  out  of  this  fund,  mid  I  cannot  give- 
him  any.  As  I  saidr  no  coBta  wen  walkxA  far 
against  him. 

W.  Ptartonj  Q.C7.  asked  for  leave  to  appeaL 

Stirung,  J. — think  that,  baymp  n^pwd  to  tba 
decision  in  Jenns  t.  TTo^ersten,  it  is  a  case  where- 
I  can  properly  give  leave  to  appeal. 

Solicitors  for  the  plaintiffs,  BmdaV,  «ad  Buck' 
niU,  agents  few  ^len^  Knocker,  and  Kno^e&fp. 
Serenoaks. 

Solicitor  for  the  tmstee  in  bankruptcy,. 
W.  H.  F.  Brook*. 

Soliators  for  tbe  delmdani  Johnson,  Skoffe^ 
Parken,  PrUehaofd,  and  Skmrft. 


Jan.  22  and  29. 
(Before  SriKLUfti,  J.) 
Joiucaos  v.  JoHnsox.  (a) 
Married  tcomtan — Beal  ettaia  deaemded  to  at  eo- 
ktiren  —  Sewarate  um — Fee  timpta~-Marnei 
Women'B  T^opBrty  Ait  1870  (33    a*  Fi<rf.  e  93), 
«.  8. 

Sect  8  of  the  Married  fTomen'M  Property  Act 
1870  does  not  apply  to  tke  eorp^a  real  estate 
deMcmded  to  a  inctrried  woman  a»  the  heirest  or 
eo'heirm  of  an  tntetiate,  to  aa  to  enable  her'to 

rm  tliefee  atmple  hy  an  umicknowledged  deed, 
gueatum  rateed  by  Jeaaet,  M.B.  i»  Be  Yoss 
Kmg  V.  Toss  (42  L.  T.  Bep.  iV.  5.  78;  13  Ck. 
IHv.  604),  anawered  in  tbe  negative. 
This  was  an  action  for  the  partition  of  certain  real 
estate.   Tbe  qnestion  was  as  to  the  title  to  the- 
estate. 

Tbe  plaintiff,  a  married  woman,  was  married  to 
the  defendant  George  Johnson  on  the  23rd  Nov, 
1870,  after  the  rassing  (rf  the  Married  Women's 
Property  Act  1870.  Under  the  win  of  her  tstber 
the  plaintiff  and  her  two  sisters,  M.  A.  CuU  and 
Sarah  Cnlt,  were  entitled  to  certain  real  property 
as  tenants  in  common  in  equal  ^ares. 

M.  A.  CuU  died  on  the  12th  Juno  1876  intestate 
and  nnmarried,  leaving  the  plaintiff  and  Sarah 
Cnll  her  co-heiresses  at  law,  who  thereupon  each 
became  entitled  to  one*  half  of  M.  A.  Cull's  one- 
third. 

By  an  indenture  dated  the  20th  Jnne  1877,  the 
share  of  Sarsb  Call  in  tbe  property  was  conveyed 
to  the  defendant  G.  Johnson  upon  the  trusts 
thereinafter  mentioned.  And  by  the  same  deed 
the  one-half  of  the  one-third  to  which  the  plaintiff 
became  entitled  as  co-heiress  of  it.  A.  Coll  was 
granted  and  confirmed  br  the  defendant  and  his 
wife,  the  plaintiff,  as  to  the  pluntiff  with  tbe  con* 
currence  of  her  said  husband,  to  Sarah  Cnll  and 
her  heirs,  to  hold  to  the  use  of  the  defendanb 
6.  Johnson,  his  heirs  and  aasigns,  npon  the  trasta 
thereinirfter  deehned.  The  trusts  were  that  the 
defendant  G.  Johnson  siionld  receive  the  rents 
until  the  yoongest  of  bis  children  by  the  plaintiiF 
attained  twenty*onn,  and  then  npon  trust  for  all  hia 
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childrenr  by  the  plaintiff  who  Bhonld  be  then  living 
eqaallv  between  them,  and  the  issne  of  any  child 
who  Bnquld  be  then  deceased,  per  iiirpea,  and  in 
default  of  uaoh  children  or  issae  npon  trust  for 
the  plaintiff,  her  heirs  andassignB  for  ever. 

This  deed  was  never  acknowledged  by  the 
plaintifl  pnraoant  to  the  provisions  of  the  Fines 
and  Beooveries  Act. 

The  plaintiff  at  the  trial  of  the  action  requested 
Wk  sale,  and  the  oonrt^  being  of  opinion  that  a  Hale 
wonld  be  more  beneficial  than  a  division  of  the 
property,  ordered  an  inqoiry  as  to  who  were  the 
persons  interested  in  the  property,  and  for  what 
estates  and  interrats,  and  in  wtut  shares  and 
proportions. 

The  chief  clerk  by  his  certificate  dated  the 
3l8t  Aug.  1886  raised  the  question  whether  the 
deed  of  the  20th  June  1877  was  operative  as 
against  that  part  of  the  share  of  the  plaintiff,  or 
of  the  defendant  in  her  riebt,  which  was  expressed 
to  be  therein  comprised,  without  having  been 
acknowledged,  or  whether  it  was  only  operative 
as  against  her  life  interest,  and  the  defendant's 
estate  by  the  curtesy  if  he  survived  her. 

The  action  now  came  on  on  f  nrther  consideration. 

Saines  for  the  plaintiff. — A  married  woman 
only  takes,  under  sect.  8  of  the  Harried  Women's 
Property  Act  1870,  a  separate  use  in  the  life 
interest  during  the  coverture  in  property 
descended  upon  her  as  the  heiress  or  co-heiress  of 
an  intestate,  and  the  fee  simple  is  not  affected  by 
it,  and  all  tba,t  passed  by  the  deed  was  her  Me 
interest  in  the  one-sixth  which  she  mherited,  and 
the  hnsband's  estate  by  the  conrtesy.  Before  the 
Act  the  husband  had  an  estate  dttiing'the  joint 
lives,  and  in  a  certain  event  an  estate  by  the 
cnrtesy,  the  Act  was  onlv  intended  to  bar  his 
right  as  against  the  wiie^  life  interest,  and  not 
to  give  the  wife  any  increased  {rawer  of  dealing 
witn  the  fee.  The  only  authority  which  would 
ntpear  to  be  contrary  to  this  is  Bs  Fom  ;  King  v. 
Fm*  (42  L.  T.  Rep.  N.  S.  78;  13  Cfa.  Div.  604), 
where  Jessel,  M.B.  suggested  the  question  whether 
sect.  8  of  the  Act  might  not  apply  to  the  corpus, 
as  the  rents  and  profits  were  not  limited  to  those 
daring  the  woman's  life.  That  however,  was 
merely  a  dictum,  and  was  not  necessary  for  the 
decision  of  the  case  before  him,  which  was  under 
sect.  7.  (a)  At  any  rate,  even  if  she  had  a  sepa* 
rate  estate  in  the  corpns,  she  could  only  pass 
the  fee  by  a  deed  acknowledged  according  to  the 
Fines  and  Becoveries  Act,  and  not  by  an  nn- 
aoknowledged  deed  as  was  attempted  to  be  done 
in  this  ease: 

Ltchmm  t.  Srothtridge,  8  L.  T.  Bep.  N.  8.  751; 

32  Beav.  353; 
Taylor  T.  MeaeU,  12  L.  T.  Hep.  N.  3.  6. 

(o)  83  A  34  Tiot.  o.  33,  i.  7.  Where  any  woman 
married  after  the  psminff  of  this  Act  shall  daring'  her 
nuuTuwe  beoome  entitled  to  any  personal  property  a» 
next  oikin,  or  one  of  the  next  of  kin  of  an  mieetate,  or 
to  any  mm  of  money  not  exoeeding  2001.  under  any  deed 
or  wul,  moh  property  shall,  snbieot  and  iritliont 
prejudice  to  the  trusts  of  any  settlement  i^eotinff  the 
same,  belong  to  the  woman  for  her  separate  nee,  and  her 
receipts  alone  ahall  be  a  good  disoha^  for  the  same. 

Sect.  8.  Where  any  freehold,  oopyhold,  or  aoetomary 
hold  property  shall  descend  upon  any  woman  married 
after  the  passing  of  this  An,  as  heiress  or  oo-hnreas  of 
an  intsttate,  the  rents  and  profits  of  suohprcq>erty  shall, 
snbjeot  and  wtthontpxejiidioetothe  tznsts  of  any  settle- 
ment alTeoting  the  Muns,  belong  to  snoh  woman  for  her 
separate  nse,  and  her  receipts  alone  shsU  be  agood  dis- 
charge for  the  same. 
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[SxiELiifs,  J. — ^The  ground  upon  which  the  Lord 
Chancellor  reversed  the  decision  of  the  Master  of 
the  Bolls  in  the  last  case  seems  to  be  contrary  to 
that  argument.]  At  alt  events,  I  submit  that  she 
took  omy  an  equitable  estate,  and  if  she  passed 
anything  by  the  deed  it  was  only  that. 

Willis  Bund  for  the  defendant. — I  submit  that 
the  plaintiff  took  the  fee  simple  under  the  Act,  on 
the  ground  suggested  by  Jessel,  DLR.  in  Se  Vosa  ; 
King  V.  Fosfl,  namely,  that  a  separate  use  in  the 
rents  and  profits  was  given  her,  not  limited  to  the 
rents  and  profits  during  any  particular  period. 

Baine$  in  reply. — ^This  Act  only  dealt  with 
married  women  as  such,  and  gave  them  their  inth 
free  from  «iy  interteence  hy  their  has- 
.  It  didnomore.  It  did  not  interfere  with 
the  husband's  estate  by  the  cnrtesy,  which  is  an 
estate  at  common  law,  and  it  did  not  make  tiie 
married  woman  a /ems  soZe.  The  Act  of  18^  no 
doubt,  has  done  that,  but  this  Act  has  not,  others 
wise  there  would  have  been  no  difficolt^. 

Cvr.  adv.  twfi. 

•Ton.  29. — Stiblikg,  J. — ^In  this  case  I  am 
required  to  put  a  construction  on  sect.  8  of  the 
Harried  Women's  Fnmerty  Act  1870,  which  is  in 
these  terms,  t^a  Loraslup  read  the  seetim  and 
continued  0  The  question  which  arises  is  whether 
the  separate  use  which  is  created  by  that  sectton 
applies  to  the  fee  simple  of  the  property  which 
descends  npon  a  married  woman.  The  point 
appears  to  have  been  first  raised  b^  Sir  George 
Jessel  incidentally  in  a  case  which  did  not  call  ror 
any  decision  npon  the  question,  lUi  Fom  ;  King  v. 
Fos«.  That  was  a  case  which  arose  upon  the 
7th,  the  preceding  section  of  the  Act,  which 
relates  to  personal  property.  [His  Lordship  read 
the  section  and  continued :]  The  question  which 
arose  there  was,  whether  a  married  woman,  who, 
having  married  after  the  Act,  became  entitled  as 
one  ofthe  next  of  Idn  of  an  intestate  to  a  sum  of 
6001.,  was  entitled  to  that  sum  for  her  separate 
use,  or  whrther  the  limit  of  2001.  menticued  in 
the  section  applied  only  to  cases  where  the  pro- 
perty was  derived  under  a  deed  or  will.  Sir 
George  Jeesel  thought  that,  having  re^rd  to  Uie 
language  of  the  section,  and  the  provisions  of  the 
8th,  the  limit  applied  only  to  money  coming  to 
the  married  woman  by  deed  or  will,  and  that,  con- 
sequently, the  sum  in  question,  being  unaffected 
by  any  settlement,  belonged  to  the  married 
woman  for  her  separate  use,  and  might  be  paid  to 
her  upon  her  separate  receipt  without  the 
necessity  of  any  examination.  His  Lordship  said 
that  it  was  difficult  to  find  a  ground  for  the  distinc- 
tion and  he  went  on  to  observe  that "  there  might  be 
a  question  whether  the  provision  of  the  8th  section, 
that  the  *  rents  and  profits '  of  property  to  which 
a  married  woman  married  aiter  the  Act  was 
entitled  as  heiress  should  belong  to  her  for  her 
separate  use,  did  not  apply  to  tlie  corpus,  as  the 
rents  and  profits  were  not  limited  to  thoaearising 
during  her  life.**  Kow,  the  doctrine  as  to  an 
indefinite  gift  of  rents  and  profits  creating  more 
than  a  life  estate  is  an  old  one,  and  is  to  be  found 
in  Coke  upon  Littleton  (p.  4  b).  where  it  is  laiddovn 
as  follows :  "  If  a  man  seised  of  lands  in  fee  by 
his  deed  granteth  to  another  the  profit  of  those 
lands,  to  have  and  to  hold  to  him  and  his  heirs, 
and  maketh  liveiy  secundum  formam  cTMrtce,  the 
whole  land  itselte  doth  passe;  for  what  is  the 
land  but  the  profits  thereof ;  iw  there^  vesture, 
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herbage  trees,  mines,  and  all  whatsoever  parcell  of 
that  land  doth  passe."    Of  course,  upon  the  same 
principle  a  dense  of  the  rents  and  profits  of  land 
to  a  man  and  his  heirs  would  pass  the  fee,  but  if 
the  devise  were  to  A.  without  any  words  of 
limitation  that  before  the  Wills  Act  onl^  passed 
a  life  estate,  though  since  the  Wills  Act  it  would 
»S8  the  fee.    See  Mannox  v.  Qrmier  (27  L.  T. 
Bep.      8. 408;  L.  Bep.  14,  Eq.  456)»  when  there 
was  a  devise  to  sons  and  daughters  of  an  equal 
share  inalltheiocoineotreal  pn^wrtv,  anditwas 
held  that  the  devise  of  the  income  <n  the  estate 
passed  the  fee,  Malins,  V.C.  in  his^dgment  in 
that  case  saying  that  before  the  Wills  Act  a 
devise  of  the  rents  and  profits  passed  a  real  estate 
for  life,  and  that  which  would  give  a  life  ratate 
before  the  Wills  Act,  by  the  28tb  section  of  that 
Act  gives  now  a  fee  simple,  and  that,  in  his 
opinion,   there   was   no  distinction  whatever 
between  giving  the  income  of  the  land  and  the 
rents  and  profits  of  the  land.   I  am  called  upon 
to  apply  that  doctrine  to  the  construction  of  this 
Act,  which  is  not  a  private  estate  Act  in  the 
nature  of  a  conveyance  containing  limitations  in 
bvoar  of  individuals,  but  a  puMic  Act  dealing 
with  the  general  law  relating  to  married  women 
and  their  property,  and  it  appearx  to  me  that  the 
a^^dication  of  the  doctrine  requires  eantiini,  uid 
that  it  ia  a  question  upon  the  constmotion  of  the 
Act  as  to  what  the  real  intention  of  the  Legislature 
was,  whether  it  was  intended  that  the  sepM«te 
DM  should  extend  to   all   rente   and  profits 
st  whatever  time  tfa^  might  arise  or  be  received, 
or  wbrther  it  only  extends  to  rents  and  profits 
which  may  be  personally  enjoyed  by  the  married 
woman.   At  the  time  when  the  Act  passed  a 
husband  acquired,  by  virtue  of  his  mama^  with 
a  woman  entitled  to  real  estate,  a  freehold  interest 
during  their  joint  lives,  and  on  the  birth  of  a 
child  capable  of  inheriting  under  the  existing 
limitations  in  favour  of  the  wife  that  interest 
became  enlarged  to  an  estate  for  the  life  of  the 
husband;  subject  to  this  right  the  freehold  of 
the  property  remained  in  the  wife.   Kow,  looking 
first  Of  all  at  the  words  of  the  Act,  it  is  to  be 
obaerred  that  they  appear  mcnre  appropriate  to 
TSDta  kbA  ]xrofit8  personally  enjoyed  by  the  wife. 
hi  the  first  place  there  are  no  words  of  limitation ; 
itia"separate  use"  simply,  without  the  words 
"snd  her  heirs  "  or  anything  of  that  kind,  and 
there  is  a  provision  that  her  receipts  alone  shall 
be  a  gooa  d^charge.   Those  words  referring  to 
recapts  being  given  by  the  wife  point  to  rents 
and  profits,  for  which  she  was  capable  of  giving 
recapts,  and  not  to  the  corpus  of  the  property, 
and,  in  that  respect,  the   remarks  of  Vice- 
Chancellor  Eindersley  in  Troutbede  v.  Boitghey 
(L.   Bep.  2  Eq.  534)  appear  to  be  in  point. 
Further,  there  is  this  to  be  considered.   If  we 
voppose  the  rents  and  profits  there  spoken  of 
to  he  rents   and  profits   for   all   time,  the 
m^j  effect  would  be  to  give  to  a  married  woman 
n  mercflwed  power  of  disposing^  of  the  property — 
that  ia  to  aay,  of  the  beneficial  interest  of  the 
property.  Tbvre  is  not  a  word  in  the  Act  which 
woold  enable  a  married  woman  to  deal  with 
the  legal  estate   or  render  the  legal  estate 
capaUe  ot  disposition,  otherwise  than   by  a 
deed  acknowledged   in  the  ordinary  war.  If 
it  was  the  intention  of  the  Legislature  tnat  a 
married  woman  should  have  the  power  of  dis- 
posing (rf  real  estate  descffliding  upon  her,  it 


seems  to  me  that  this  was  an  indirect  way  of 
doing  it,  and  that  that  intention  might  have  been 
effected  much  more  readily  by  a  short  and  simple 
provision  such  as  is  found  in  the  Married 
Women's  Property  Act  1882.  Finally,  the  Act, 
it  is  to  be  observed,  is  one  not  dealing  in  a 
comprehensive  way  with  the  property  of  married 
women,  but  in  a  limited  and  tentative  way,  and 
there  is  nothing  in  the  Act  which  shows  that 
more  clearly  than  the  preceding  section,  which 
gives  any  personal  property  deseeding  upon  her 
to  her  for  her  aepsrate  use,  but  if  the  property 
comes  to  her  under  a  deed  or  will  only  gives  it  to 
her  if  the  amoant  does  not  exceed  200f.  Looking 
at  all  these  circumstances,  I  come  to  the  omiclnaion 
that  the  better  view  is  to  hold  that  the  ohrjeot  of 
the  Legislature  was  simply  to  remove  and  put 
aside  the  interest  of  the  hnshand  which  interfered 
with  the  personal  enjoyment  of  the  rents  and 

Srofits  by  the  wife,  and  not  to  give  her  an  enlarged 
ominion  over  her  property.  I  hold,  therefore, 
that  the  separate  use  created  by  the  Married 
Women's  Property  Act  1870,  extends  only  to 
rents  and  profits  which  may  come  to  a  married 
woman  so  as  to  be  personally  enjoyed  by  her,  and 
that  in  this  case  the  rights  of  the  parties  are  in 
aocordanco  with  the  second  of  the  two  altema* 
tive  proporitionB  snggrated  by  the  chief  clerk's 
certificate. 

Solicitors  for  all  parties  Sugiet  mad  CReadow. 


Saturday,  /on.  22. 

(Before  StiBUNe,  J.) 

Tacox  t.  I^atioval  Stakdabd  Land  Mostoaox 
AND  Invbstuent  Gohpant.  (a) 

Praetici—PlMding — Judgment  at  in  default  of 
defence — Specific  performance — Dedaa-ation  of 
lim—BuUe  of  Court  1883,  Order  XXYIL,  r.  11 . 

By  hi*  atatement  of  claim  the  plaintiff  aeJced  for 
ipecific  performance  and  ancillary  relief y  but  not 
for  any  declaration  of  lien.  Upon  a  motion  for 
judgment  as  in  defatut  of  defence  : 

JSeld,  that  the  plaintiff  could  not  have  any  declara- 
tion of  Hen. 

This  was  an  action  for  specific  performance  of  a 
contract  for  the  sale  of  certain  real  estate.  A 
statement  of  defence  was  put  in.  Interrogatories 
were  delivered  for  the  examination  of  the  defen- 
dants, but  thcnr  had  not  been  answered,  and  the 
statement  of  defence  was,  in  consequence  strock 
out. 

The  action  now  came  on  on  motion  for  jndgment 
as  in  default  of  defence. 

The  statement  of  claim  set  out  a  contract 
by  the  defendant  company  to  purchase  the  land 
in  question ;  that  certain  debenture  bonds  of 
the  company  were  allotted  to  the  plaintiff 
by  way  of  deposit,  the  residue  of  the  purchase 
money  being  payable  under  the  contract  in  cash 
and  bonds  upon  completion ;  that  the  defendant 
company  had  acceptea  the  title,  but  had  refused 
to  pay  the  balance  of  the  purchase  money,  and  to 
complete  the  purchase. 

The  claim  was  for  specific  performance  of  the 
contract,  and  that  the  defendants  might  be 
ordered  to  pay  the  balance  of  their  purchase 
money  with  interest  as  provided  by  the  contract ; 

(a>  BeporM  br  A.  J.  Hall,  Ciq.,  BwriiUFtUM.  I 
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in  Addition,  dammgeBsnBtaioBd  by  the  plaintiff  by 
the  non-performanoe  of  the  eonlmot,  and  costs ; 
but  there  was  no  claim  fiir  a  dodaiation  <rf  Uea. 
cr  any  relief  npon  that  footing. 

Edvfin  Wsrd  for  tiw  jjaintiff. — aek  for  an 
order  with  a  declaration  that  1  am  entitled  to 
a  lien  npoti  the  property  for  the  amocmt  of  the 
nirehase  raoaey.  That  is  in  the  form  giren  in 
Seton  on  Decrees,  4th  edit..  toL  2,  pt.  1,  p.  1330, 
iorm  4.  ISmuxQ,  3. — ^That  is  not  the  form  of 
Hia  action.^  No,  but  the  retiet  that  I  hare  aafced 
for  ia  -wicfe  enooa^  for  me  to  dbtaia  that  nnder 
Order  XXYIl.,  r.  11,  of  the  Bnlee  of  1883. 

S.  T.  Eve  for  the  defendant  companj. 

Stieukq,  J. — I  cannot  make  the  order  in  the 
iorm  in  which  I  am  asked  to  make  it.  The  plaui- 
taffhas  eome  fior  jndgmoit  as  in  dedEanlt  of  plead- 
ing, and  is  entitled  only^  to  such  jndgmuit  as  he 
claaau.  He  has  not  churned  any  decutrataon  of  a 
lien.  The  order  I  m^e  is  the  nsoal  jndgraent 
ior  ^»eeific  performanee,  with  aa  iaqpiuj  as  to 
damsgee. 

Solicitor  for  the  plaintiff,  C.  R.  Xoore. 
Sobeators  for  fibedsfeDdaait  eompaiiy,  Btumden 


Tueaday,  Feb.  15. 
(Before  SriKLnrc,  J.) 

HiLLEAET  AKS  TaTLOR.  (a) 

JPradiee — Costs — Taxation — Cost  ijf  shorthand  note 
ofevidewe  on  taxaSion — Pwoera  of  taxing  master 
—Order  LXV.,  r.  27,  «ii£-niZe25. 
A  teudng  matter  has  the  tame  diseretiou  at  to 
aUovnng  the  eotte  of  Aorthand  notea  of  tJie 
evidence  taken  hefore  him  in  the  couree  of  pro- 
eeediai^  on  taxation  as  a  judge  in  an  action. 
This  was  an  application  by  Messrs.  Hilleary  and 
Taylor,  solicitors,  to  review  the  taxation  of  a  bill 
of  costs  deiivered  by  them  to  l£r.  A.  Kirl^,  in 
pnrsnanoe  of  an  order  made  by  HaQ,  V.C.  in 
1882. 

These  solicitors  had  acted  for  the  firm  of 
Meesrs.  Holland  and  Co.,  the  distillers,  of  which 
firm  Mr.  Kirby  was  a  member,  in  carrying  ont  a 
number  of  mortcajt^and  leases  by  thefinn,andthe 
bill  of  costs  r^t>ed  chiefly  to  charges  in  respect 
ni  these  tnuuactions. 

In  taxii^  the  costs  ot  ths  taxation,  ibb  taxing 
master  allowed  one-half  of  the  costs  of  certain 
ahortinnd  notes  of  the  evidence  taken  before  him* 
and  he  stated  as  his  reason  for  so  doing  that  he 
considered  that  the  parties  ong^t  to  have  made 
an  arrangement  to  divide  such  costs  between 
them.  This  allowuioe  was  objected  to  on  the 
gronnd  that  the  taxing  master  had  no  jnris- 
diction  to  make  snch  an  aUowanoe  on  a  taxation 
between  psrty  and  party. 

fborson,  Q.C.  and  ifomumdg  for  the  solieiton. 
Graham  Has^gs,  Q.C  and  JfotJtow  for  the 
clknt. 

Stuuing,  J. — have  ascertained  from  the 
taxing  master  that  in  point  of  fact  he  stated  to 
the  parties  that  be  intended  to  rely  npoa  the 
shorthand  notes  of  the  eridenoe,  and  that  he  has 
looked  into  the  shorthand  notes,  and  that  with 
the  exception  of  certain  incidental  discussions 

(a)  Betwited  bj  hTb.  Hxmiui.«,  ERq.,  SuiMeM^lAW. 


which  could  not  be  severed  from  the  rest  withoot 
great  difficolty,  he  considers  that  these  shorthand 
notes  relate  exclasively  to  the  evidence.  In  1882 
an  order  was  made  by  Hall,  V.C.  directing 
certain  hiUs  to  be  taxed.  Tbsy  are  taxed  accorf 
ingly,  and  in  the  coarse  of  the  taxation  variotu 
qnestions  arise  for  determinatiim.  by  the  taxiw 
master  npon  evidence,  and  witnesses  are  caUed 
before  him.  Now,  both  by  the  ordinurypractioe 
cif  the  coart,  and  nnder  Order  LS!vt,  r.  27^ 
sab-mle  25,  the  taxing  master  has  foil  power  to 
oaose  witnesses  to  be  examined  befote  him.  He 
then  proceeds  to  tax  the  costs  of  the  taxation 
itself,  and  in  taxing  those  costs  he  has  seen  fit  to 
allow  a  part  of  the  costs  of  the  shorthaod  notes. 
Of  course,  if  he  had  been  tanng  costs  as  between 
party  and  party,  and  the  jadge  at  the  trial  had 
given  no  direction  allowing  the  costs  of  shorthand 
notes  tf^en  in  the  oosrse  of  the  trial,  that  would 
have  been  erroneons  ;  but  that  is  not  the  point  in 
this  case.  The  taxin^^  master  being  intrusted 
with  the  duty  of  directing  all  natters  incident  to 
the  prooeedings  in  the  taxation,  aod  being  in  a 
sense  jadge,  and  the  person  who  has  to  decide 
the  qoeetHms  of  fact  which  arise,  has  he  the  same 
discretion  as  a  judge  in  court  trying  an  action 
upon  evidence  would  have  ?  In  my  opinion  it  is 
most  important  that  the  discretion  of  the  judge  in 
tJiat  respect  should  not  be  fettereft  It  is  true 
that  it  is  the  dn^  of  the  judge  and  of  the  taxing 
master  to  take  notes  of  the  evidence,  but  at  tte 
sasM  time  cases  may  arise  where  that  dnty  ia 
superseded  by  the  more  imperative  duty  of  closely 
watehiDg  the  witnesses,  and  attending  to  their 
demeanour.  At  such  critical  times  it  is  the  duty 
of  the  judge,  instead  of  taking  a  note  himself,  to 
direct  a  note  to  be  taken  for  him.  That  is  one 
case  where  a  judge  would  be  only  doing  his  duty 
ia  allawio^  the  costs  of  the  shorthand  note& 
That  heUng  so  in  the  case  of  a  judge  in  court, 
why  should  a  taziiw  master  have  a  less  discretion? 
In  my  ^nion  thiare  is  nothing  either  in  the 
roles  or  in  the  practice  of  the  court  to  pmnt  to  a 
taxing  master  not  having  the  same  discretion  ia 
this  respect  where  evidence  is  taken  before  him 
as  a  jodg^  would  have  if  the  case  were  tried  in 
court.  Taking  this  view,  and  having  ascertained 
that  the  taxing  master  has  exercised  his  diacretioa 
both  as  to  the  propriety  of  directing  these  notes 
to  be  taken  and  as  to  the  propriety  of  allowing 
these  costs,  I  consider  that  I  ought  to  overrule 
tlus  objection. 

Soliettors:  Ooodt;  KMetM^e. 


Q0EEN*S  BENCH  DIVISION,  IN 
BANKRUPTCY. 
Monday,  Noc.  29. 1886. 
(B^ore  C*yK  and  Suth,  3J.) 
Be  FoKD;  Sx  parte  C.  Ford,  (a) 

Sanhn^He]/ — BoMjenij^ejf  notion— Stag  qf  mms- 
tion — Jfi^sr^dsader  iaau»— Bankruptcy  Act  168^ 
s.  4,  sab-seef.  ]  ig.). 

Am  interpleader  issue  which  remains  vndeetded  tdU 
operate  as  a  stay  of  esseention  so  as  to  prevefU  the 
judgment  creditor  serving  on  the  debtor  a  ftaiit* 
ruptaj  notice  OMording  to  the  prorisions  of  sed.  4 
sub-sect.  1  (ff.).  Bankruptcy  Act  1883. 
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This  ma  an  appeal  bj  tbe  debtor  ag»inat  the 
refasal  of  the  registrar  of  the  County  Court  at 
Gloucester  to  set  Mtde  »  bAnkmptcy  notice  iasaed 
under  leet.  4,  snb-aect.  1  (jr.),  of  tlie  Banlcmptcy 
Jlctl883. 

Dwfce  ibr  the  appellant. — The  notice  iwoed  hj 
the  judgment  inmitor  miut  be  set  aside.  The 
creditor  spoken  ol  in  sect.  4,  snb-aect.  1  (j^.),  nnst 
beaperacm  who  is  in  a  poatiiim  to  issna  execniaon 
upon  his  judgment : 

Rr  Ide,  17  Q.  B.  Dir.  75S; 
Er  pmtm  Woodatt,  IS  Q  B.  Dir.  479; 
JE*jMrtrCMMry,90  L.  T.  Bap.  K.  S.  8tt;  IS  Q.  B. 
IKr.MfrStf. 

Wu  this  »  jodgment  on  which  execntioa  conld 
iuimP 

CJuifHUM  T.  Bi»wl&y,  8  H.  A  W.  MP. 
Here  there  vas  no  retnra  to  the  first  writ : 

Aiu^  r.  BadaOff,  S7  L  T.  Bcp.  N.  S.  8S8 ; 
SK*.  Dir.  48. 

Execution  had  been  Btajed  by  the  interpleader 
is»e: 

O'Srim  T.  BroUt,  »  L.  J.  18S,  Ex.,  not* ; 
IidacplMidw  Aeld  4  8  Wfll.  4.  o.  5S).  •. «  (1881) ; 
BuknptcT  Aet  1883^  ■.  4,  mb-Mnt.  1  (j.)- 

The  Hoond  writ  mnit  recite  that  the  first  remuns 
m—tisfied  in  whole  or  in  part.  This  could  not 
hodiHM  here. 

Cooper  WiUto,  Q.C.  (Sielxt/)  for  tbe  rapon- 
dcnt.— Hero  there  was  final  judgment  and  ezeon- 
tion  ismed  thereon,  and  not  stayed.  The  order 
•wm  that  tbe  sheriff  withdnw,  and  thia  cannot 
prerenC  my  issuing  azeention  against  other  goods 
«f  tbe  debtor.   He  eited  mle  120.  s.  2.  form  8. 

Cur.  adv.  vuU, 

Dee.  13. — ^The  jodgment  of  tbe  court  was 
ddivered  by 

Cats,  J. — Thia  is  an  appeal  against  tbe  refusal 
bjUwrt^strarof  the  County  Coui-tat  (Jtoucester 
to  aet  aswe  a  bankruptcy  notice  issued  under  sect. 
4,  sab-sect.  1  {g.)  <A  the  Act  of  1883  under  the 
iolloiring  circQmstances :  The  respondent  had 
obtsioed  judgment  againttt  the  appellant  and  had 
inaed  execution,  onder  which  toe  sheriff  levied 
on  the  2(Hh  Aug.  lest.  On  the  Ist.  Sept.  a  third 
person  clairaea  tbe  goods,  uid  the  sheriff  there- 
npon  obtained  an  interpleader  order,  under  which 
the  elsimant  paid  1201.  into  court,  and  thereupon, 
in  parsoance  of  the  order,  the  sheriff  withdrew 
from  possession.  Ou  tbe  20th  Sept.  the  issue  in 
tbe  interpleader  was  settled,  but  on  the  8th  Oct. 
the  judgment  creditor  obtained  leave  to  abandm 
the  interpleader  proceedings.  Meanwhile,  how- 
erer.  the  judgment  creditor  had,  on  the  27th  Sept., 
served  on  the  appellant  the  bankruptcy  rotice  in 
qoestion,  which  the  registrar,  on  the  15th  Oct., 
refused  to  set  aside.  Sect.  4,  sub-sect.  1  {g.) 
permits  the  judgment  creditor  to  serve  a  bank- 
rnpty  notice  on  the  debtor  when  execution  oii  the 
judgment  has  not  been  stayed,  and  tbe  question  we 
hare  to  decide  is,  whether  in  this  case  execution 
lias  been  stayed.  Now,  it  has  been  laid  down  by 
Bora.  hJ^  in  Ex  parU  CkinMtry  (50  h.  T.  Bep. 

&  342;  12  (2.  B.  IHv.  842^,  that  words 
fnmd  in  a  sectitm  of  an  Act  <tf  !^lianwnt  which 
isdsfinii^  aetsot  bankruptcy*  iboold  be  construed 
is  Btrictlj  as  if  they  occurred  in  a  section  defin- 
ing %  misdemeaiurar,  because  the  commission  of 
•a  act  of  bankruptcy  entuls  disabilities  on  the 
person  irbo  ffF^witT  it.  Again,  in  JBa  parte 


'  WoodaU  {ubi  mp.),  where  a  similar  question  was 
under  discussion,  the  Court  of  Appeal  held  that  the 
words  "execution thereon  not  having  been  stayed," 
show  that  the  creditor  spoken  of  ronat  be  a  per- 
son who  is  in  a  position  to  issue  execution 
upon  the  judgment.  Re  Ide  (ubl  $up.)  is  to 
the  same  effect.  In  this  case  the  sheriff  had 
seized  sufiicient  goods  to  produce  the  sum  for 
which  he  was  to  wry,  but  when  tbe  interpleader 
order  was  made  and  hi  issue  directed,  he  could  do 
nothing  more  until  that  issna  bad  been  decided* 
for  until  it  was  decided  he  could  not  know 
whether  he  should  make  »  return  of  fieri  fed  or 
proceed  to  levy  on  other  goods  of  Uie  debtor  in 
his  bailiwick,  or,  if  there  were  no  such  other 
goods,  make  a  return  of  nulla  bona.  Nor  could 
the  judgment  creditor  issue  another  fi.  fa.  into 
another  county,  for,  as  it  is  established  by 
CkopmoMT.  StyuOy  (8  If.  &  W.  249),  a  second 
fi.fa.  cannot  be  issued  until  tbe  first  is  returned, 
for  if  anything  has  been  recovered  under  the  first 
writ  the  second  must  recite  it,  and  must  be 
indorsed  with  a  direction  to  le\'y  the  balance 
only ;  and  the  sheriff  in  this  case  could  not 
return  the  first  writ  until  the  issue  was  decided, 
for  until  then  he  could  not  know  whether  to 
make  a  return  of  fieri  feci  or  nulla  bono.  This 
was*  thsrefm,  in  substanne  a  stay  of  execution 
untU  the  issoe  in  the  intenrfeader  was  decided. 
Iforeover,  a  consideration  of  the  remaining  part 
of  the  section  is  not  unimportant,  l^e  notice 
must  require  the  debtor  to  pay  the  judgment 
debt,  in  accordance  with  tbe  terms  of  tbe  jud^- 
m*nt.  How  could  the  notice  comply  with  this 
provision  so  long  as  the  issue  in  the  interpleader 
was  nndecidedr  If  the  issue  were  decided  in 
favour  of  the  execution  creditor,  it  would  follow 
that  the  sheriff  had,  on  the  27th  Aug.,  seized 
goods  of  the  debtor  to  an  extent  sufficient  to 
satisfy  the  judgment,  and  consequently  that 
nothing  remained  to  be  paid.  Why  should  the 
debtor  be  required  to  pay  or  give  security  for  a 
debt  which  had  been  msubstanoe  levied  on  his 
goods,  because  some  third  person  chose  to  set  up 
an  unfounded  daun  to  themP  It  was  open  to 
the  judgment  creditor  to  get  an  order  in 
chambers  permitting  him  to  abandon  the  issue 
in  the  interpleader,  and  then  again  he  would  be 
in,  a  position  to  enforce  his  judgment  by  levying 
on  oth^  good^  of  the  debtor.  But  when  this 
notice  was  served  upon  the  debtor  that  course 
had  not  been  taken,  and  wc  cotne  to  the  conclu- 
sion that  tbe  creditor  was  not,  on  the  27th  Sept., 
in  the  position  required  by  the  section ;  that  is  to 
say,  although  he  had  obtained  a  final  judgment, 
he  was  not  then  in  a  position  to  issue  execution. 
The  appellant  therefore  was  entitled  to  tbe  order 
he  asked  for,  and  the  decision  of  the  registrar 
must  be  reversed,  and  the  bankruptcy  notice 
must  be  set  aside  with  costs  here  and  below. 

Solicitors  for  the  execution  creditor,  Walker, 
Son,  and  Field,  for  G.  E.  GoUie. 
Solicitor  for  debtor,  OiUhbert  Gurtie. 
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Friday,  Dec.  3, 1886. 
(Before  Cave  and  Wills,  JJ.) 
Be  Bablow;  Ex  parte  Thornbee.(o) 

Saiikruptey  —  Compotition  —  Approval  refuted — 
QamMing  and  Stock  Exchange  tranaactiona — 
Jta$h  and  hazardotu  apeculation — Bankrujjtcy 
Act  1883,  $8. 18,  28. 

A  debtor  liaving  ineurred  large  debts  hy  gambling 
and  Stock  ExcJtange  tranKiciiona,  hit  ereditora 
accepted  a  compoeition  of  2$.  in  the  pound. 

The  County  Court  judge  routed  to  aanction  the 
eomporiiion  on  the  ground  that  the  debtor  had 
been  ^uiJiy  of  "  rath  and  hazardotu  tpeGulatton  " 
vtUhin  the  meaning  of  tedt.  18,  28,  Banhrwptoj 
^1883. 

.Hald,  thai  <&«  Gotmiy  Court  judge  hoA  exercieed 

iia  diseretion  rightly. 
This  was  an  appeal  from  tlie  Goanty  Conrt  jndge 
at  Crojifm,  who  relased  to  conflrm  a  scheme  of 
arrangement  and  oompoaition  q^roved  of  hy 
creditors. 

The  debtor.  Barlow,  was  a  man  of  no  occnpa- 
tion,  receiving  3001.  a  year  from  hia  father  and 
having  an  interest  under  the  marriage  settle- 
ment of  his  wife,  which  interent  terminated  on 
hankmptcy. 

On  the  25th  July  1885  he  went  to  America. 

On  the  25th  Sept.  1885  a  petition  was  pre- 
sented against  him. 

On  the  12th  Dec.  1885  a  statement  of  hia  affairs 
was  filed.   His  liabilities  were  80731.,  assets  nil. 

On  the  24th  May  1886  a  meeting  of  creditors 
was  held ;  a  composition  of  2a.  in  the  pound  was 
«cwpted  by  the  creditors. 

The  caiue  of  his  insoIvenOT  was  mimey  lost  in 
mmUing,  betting,  and  specnlating  on  the  Stock 
Ezcha^ie. 

The  County  Court  judge  refused  to  confirm  the 
composition  scheme  on  the  ground  that  the 
debtor  had  bronght  on  his  bMikmptcy  b^  rash 
and  hasardoDS  speculations  and  nnjastifiable 
■extravagance  in  living. 

From  this  decision  the  debtor  and  Thomber, 
the  petitioning  creditor,  appealed. 

WinaloWj  Q.C.  and  Bingwood  for  the  debtor. 

Sydney  Woojf  for  the  creditor  Thomber. — The 
County  Uonrt  ]udge  was  wrong ;  the  interests  of 
die  craditors  ought  to  be  conddcred,  and  they 
ought  not  to  be  punished  merely  because  the 
debtor  is  guilty : 

Be  Gtnem ;  E*  parte  Kaanley,  18  Q.  B.  Dir.  168. 
These  debts  could  be  expunged;  no  judgment 
could  be  obtained  upon  them,  so  they  create  no 
lii^ility.  The  County  Court  judge  finds  as  a 
fact  that  this  composition  is  in  the  interest  of 
the  creditors,  and  bo  he  ought  to  uphold  it. 

Cave,  J. — This  vas  an  appeal  from  the  refusal 
of  the  County  Court  judge  of  Croydon,  to  sanc- 
tion a  scheme  of  composition  offered  hj  the 
debtor  and  approved  of  by  his  creditors.  It  has 
been  laid  down  over  and  over  again  that  in  all 
these  cases  the  County  Court  judge  has  a  judicial 
discretion — judicial,  no  doubt,  but  a  discretion 
not  to  be  lightly  overruled.  Sect.  18  of  the  Bank- 
rupt Act  1863  provides  that :  "  If  the  court  is  of 
opmion  that  tne  terms  of  the  composition  or 
scheme  are  not  reasonable,  or  are  not  calculated 
to  benefit  the  general  body  of  creditors,  or  in  any 
case  in  which  the  court  is  requii-ed  under  this 

(a)  B^rted  bil.B.  ViNCBXT,  Eaq.,  B«rrliter-«t-lAW. 
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Act  when  the  debtor  is  adjudged  bankrupt  to 
refuse  his  discharge,  the  court  shall,  or  if  any 
such  &ctB  are  proved  as  would  under  this  Act 
justify  the  court  in  refusing,  qualifying,  or 
BU^irading  the  debtor^s  discharge,  the  court  may, 
in  Its  discretion,  refuse  to  approve  the  scheme  at 
composition."  Kow,  amongst  the  matters  which 
will  under  sect.  28  justify  the  court  in  refusing, 
cfualifying,  or  suspending  the  debtor's  dischar^ 
is  {a)  "  tbat  the  Dankrupt  has  brought  on  his 
bankruptcy  bv  rash  and  hazardous  s|>eculations, 
or  unjustifiable  extravagance  in  living."  The 
court  below  held  that  the  bankrupt  had  done  so, 
and  therefore  it  was  justified  in  refusing  him  his 
discharge.  Kow,  what  are  the  facts  f  On  the 
26th  July  1885  the  debtor  absconded  in  order  to 
delay  and  defeat  his  creditors,  on  Sept.  25  a 
petition  was  presented,  when  his  liabilities  turned 
out  to  be  80731.,  and  his  assets  nil.  In  the  course 
of  three  years  he  had  loat  this  money  in  gambling 
and  speculation,  and  during  that  time  he  was  in 
receipt  of  an  income  of  SOOL  a  jemr  from  his 
&ther.  His  wife  had  a  ccmsiderahle  sum  of 
money,  and  tor  some  time  she  appears  to  have 
allowed  him  to  speculate.  I  agree  with  the 
County  Court  judge.  He  savs  he  is  bound 
to  exercise  his  discretion  in  toe  public  interest 
both  to  punish  the  debtor,  to  interfere  with  his 
future  trading,  and  to  place  the  mark  of  bank- 
ruptcy upon  him.  I  think  there  never  was  a 
plainer  case. 

Wills,  J. — I  am  of  the  same  opinion.  I  was 
much  pressed  with  the  remarks  of  the  Master  of 
the  Rolls  in  the  case  of  Be  Qeneae ;  Ex  parte 
Keartley  {ubi  tup.).  In  that  case  the  registrar 
had  allowed  the  scheme,  and  Cave,  Z.  reversed 
the  decision  of  the  registrar,  and  the  Court  of 
Appeal  upheld  him,  and  looking  at  what  the 
Master  of  the  Bolls  there  said,  that  case 
is  a  strong  authority.  This,  however,  is  a  clear 
case,  and  so  this  appeal  must  be  dismissed. 
Leave  to  appeal  will  oe  refused,  as  this  was  a 
matter  of  mscretion,  and  such  discretion  ot^ht 
not  to  be  interfwed  with  as  it  was  ezercued 
rightly,  (a) 

Solicitors :  Latt  and  £fotts  for  debtor ;  ^oniagvi 
for  creditor. 


Tuesday,  Dec.  7,  1886. 
(Before  Cave  and  Wills,  JJ.) 
Be  WurTEaBGTTOK ;  Ex  parte  Wixtekbottox.  (&) 
Banliritptey--'BaMhntpicy  nofwe — latued  by  liqtiX' 
daUir—-In  name  and  on  beha^  of  company- 
Sect.  95  Conpaniea  Aet—Sanltntptey  Act  im, 
eect.  4^  tub-iect.  {g.). 

A  liquidator  to  a  hank  iatued  a  bankruptcy  notict 
on  a  judgment  obtained  by  the  bank  at  fiiUowt  ; 
"  Tafee  notice  thtU  you  mtmpay  to  N.,  li^idator 
of  the  Manchetter  cmd  Oldham  Bank  Ltmitedt" 
Sm.  9t.  2d. 

Held,  that  the  notice  wot  iaatied  "  on  behalf  of"  the 
bank,  but  not  in  "the  name  of"  tlie  bank,  and 
waa  not,  therefore,  a  "  legal  proceeding  in  the 
name  and  on  behalf  of  the  company  "  vnthin  the 
meaning  of  ted.  9^  of  the  Companies  Act ;  and 
thai  a  receiving  order  founded  on  it  muet  be  td 

 aside.  

(a)  This  case  has  since  been  affirmed  by  the  Conr^  of 
Appeal. 

Digitized  byVjOOglC 


Ba  Babiot;  Ex  parte  Thobnbeb. 


April  8.  18870 


THE  LAW  TIMES. 


[TdLLTl..  N.B.-t69 


SM,  &at  it  it  tt^ieni  if  the  fact  that  the  pro- 
eeedingt  are  being  taJcen  on  heka\f  the  eompany 
CM  be  gathered  frcm  tl*e  doeument§  wUkovt  iU 
being  aetuaUy  tttUed  to  be  the  com. 

Th»  waft  aa  appeal  from  the  decision  of  the  judge 
of  tbe  Oldham  County  Goort,  who  granted  a 
nomving  order  uatnst  Winterbottom. 

On  tne  2otli  March  1880  the  Manchester  and 
Oldham  Bank  Limited  recovered  judgment  by 
deEanlt  against  Winterbottom  for  BdOL  9«.  2d. 

The  bank  tberenpon,  either  prim:  or  sulweqnent 
to  the  25th  March  1880,  went  into  liquidation,  and 
on  the  14th  Aag.  1885  one  Henry  Grosvenor 
Nicholson  was  appointed  liquidator. 

On  the  16th  Sept.  1886  a  bankmptcy  notice 
waa  iasned  in  the  following  form : 
Mk  parte  Henry  Grosvenor  NicholBon,  liqoidAtor  of  the 
Manchester  and  Oldham  Bank  Limited. 

Tika  notioe  thftt  withia  tos  moat  to 

**Hniz7  GrosT«nor  Xioliolson,  the  llimidator  of  the 
MuMmater  and  Oldham  Bank  Ifimitea,"  the  snm  of 
8901,  fto.  2d.  due  apon  a  final  jadgment  obtained  hj 
ttw  bank,  or  most  Mtisf  j  the  oonrt  that  joa  have  a 
mwiitiii  risiiii, noti  off. or firnss-flimiant^  ■gainstTTinhfTliimi 

The  reqnrat  for  this  notice  had  been  made  by 
5icfaolBon  8  solicitor,  and  it  described  Nicholson 
as  the  liquidator  of  iha  Manchester  and  Oldham 
Bank  Limited,  and  purported  to  be  fonnded  on 
the  judgment  of  the  25th  March  1885. 

On  the  4th  Nov.  the  reeeiving  ord«>  now 
appealed  against  was  made. 

Coofwr  Willis,  Q.C.  for  the  appellant.— Nichol- 
son is  not  a  creditor  within  the  meaning  of  sect.  4, 
snb-eect.  (g.)  1883  Act ;  e.g.t  a  creditor  who  has 
obtained  a  final  judgment.  The  creditor  there 
meatkmed  must  be  one  who  has  obtMned  a  final 
judgment: 

Xi  parte  WoodhaU ;  Be  WoodhaU,  SO  L.  T.  Bep. 
N.  S.  747;  I3Q.B.  Dir.  479. 

A  liquidator  cannot  file  a  petition  in  bankruptcy : 
Gnthrie  t.  FxmI.  8  B.  A  C.  178 ; 
WHUame  v,  Harding,  IE.  A  I.  App.  9. 

By  sect.  95  of  the  Companies  Act  1862  the  official 
liqaidator  may,  "  with  the  sanction  of  the  court, 
hrmg  or  defend  any  action  or  suit,  or  other  lefiral 
proceeding,  in  the  name  and  on  behalf  of  the 
company,"  but  not  in  his  own  name: 

Be  Hodgee,  L.  Bep.  8  Ch.  App.  204. 
Execution  must  follow  jndgment.  He  had  no 
poirer  to  issue  execution  in  his  own  name.  You 
cannot  amend  this.  The  liquidator  is  the  right 
psTKHi  to  gire  a  receipt,  but  that  does  nut  make 
aim  a  ereditor  on  the  judgment : 

B»  parte  Nanehetl ;  Be  KetUng,  17  Q.  B.  Bit.  803. 
The  notice  here  required  the  debtor  either  to  pay 
or  to  satisfy  the  court  that  he  had  a  counter- 
claim against  Nicholson, and  he  is  not  a  creditor: 
(Boles  118  to  124,  Bankruptcy  Act  1883.)  Here 
the  petition  is  in  his  own  nam^  and  not  that  of 
thebai^ 

Lawaon  Walton  for  the  renxmdent.— This  point 
iras  not  taken  in  the  court  below.  The  notice  he^e 
omiTeTs  to  the  respondent  that  the  debt  is  due  to 
the  officii  liquidator.  The  creditor  need  only  snb- 
stantiaUy  comply  with  the  Bub>8ect.  iff.)  sect.  4. 
The  petition  can  be  amended. 

Cooper  Wttlis,  Q.C.  cited,  as  to  amending  the 
petition. 

Mm  parte  TkarU  ;  Se  EaeUttge,  14  Q.  B.  Dir.  184. 
Dec  22.  —  Cats,  J.  deliraed  the  judgment 
^  the  court.  —  This  was  an  appeal  from  the 
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decision  of  the  judge  of  the  Oldham  County 
Court.   The  point  involved  was  as  to  the  right  A 
the  liquidator  of  the  Manchester  and  Oldham 
Bank  Limited  to  issue  a  bankrnptcy  petition  and 
to  obtain  a  receiving  order  in  his  own  name 
instead  of  the  companv's.    On  the  25th  March 
1885  the  bank  obtained  a  jndenient  by  default 
against  Winterbottom,  either  nefore  or  subse- 
quently, to  which  it  does  not  appear  which,  but 
probably  before,  the  bank  went  into  liquidation* 
and  the  respondeiit  waa  appointed  liquidator.  On 
the  16th  3ept.  1886  the  liquidator  issaod  a  bank- 
ruptcy notice  in  respect  of  this  judgment  debt  of 
8901.  whioh  the  debtor  did  not  comply  with,  and 
thereupon  on  the  4th  Nov.  the  receiving  order 
now  appealed  against  was  made.  Now  it  cannot 
be  dou hted  that  a  company  may  issne  a  bankrupts 
notice.  It  was  contended,  however,  that  although 
a  company  might  serve  a  bankruptcy  notice,  the 
liquidator  of  the  company  in  liquidation  coold 
not  do  BO,  or  at  any  rate  could  not  do  so  in  the 
manner  adopted  in  this  case.   The  first  objection 
was  one  of  substance,  the  latter  was  one  of  form. 
By  sect.  95  of  the  Companies  Act  the  official 
lic^uidator  may,  w  ith  the  sanction  of  the  court, 
bring  or  defend  any  action,  suit,  or  prosecution, 
or  other  legal  proceeding,  civil  or  crimiDat,  in  the 
name  and  on  behalf  of  the  company ;  and  I  am  of 
opinion  that  the  power  to  bring  any  other  legal 
proceeding  includes  the  power  to  serve  a  ba^- 
ruptc^  notice.    That  seems  to  be  the  natural 
meamng  of  the  words,  and  I  am  not  aware  of  any 
reason  why  they  should  not  have  their  ordinary 
and  natural  meaning.    But  it  was  said  that, 
assuming  the  liquidator  had  power  under  the 
section  cited  to  serve  a  bankruptcy  notice  in  the 
name  and  on  behalf  of  the  company,  he  had  not 
in  this  case  complied  with  the  terms  of  that 
power.   The  request  for  the  issne  of  the  notice 
was  made  by  the  solicitor  fcr  Nicholson,  who  is 
described  as  the  liquidator  of  the  Manchester  and 
Oldham  Bank  Limited,  and  purported  to  be 
fonnded  upon  a  judgment  obtainea  by  the  bank 
on  the  25tn  March  1885.   The  notice  required  the 
debtor  to  pay  to  Nicholson,  "  the  lic|nidator  of  the 
Manchester  and  Oldham  Bank  Limited,"  the  sum 
of  8901.  due  upon  a  final  judgment  obtained  by 
the  bank.  It  was  contended  that  neither  the 
request  nor  the  notice  were  in  the  name  and  on 
behalf  of  the  bank  within  the  meaning  of  sect.  95 
of  the  Companies  Act  1862.   As  to  the  proceed- 
ings being  taken  on  behalf  of  the  company,  I  do 
not  think,  looking  at  the  Act  and  forms,  that  it 
waa  necessary  to  state  in  so  many  words  that  the 
proceeding  was  taken  on  behalf  of  the  company 
if  that  appeared  by  necessary  intendment  nrom 
the  documents,  and  I  think  that  it  did  so  appear 
in  thifi  case.    In  the  request  Nicholson  was 
described  as  the  liquidator  of  the  bank,  and  the 
reqaest  was  founded  upon  a  judgment  obtained 
by  the  bank,  with  which  Nicholsoo  did  not  appear 
on  the  face  of  the  request  to  have  any  other  con- 
nection than  as  liquidator  of  the  bank.  The 
notice  required  the  debtor  to  pa^  to  Nichf^son, 
the  liquidator,  890f.  claimed  by  him  as  being  the 
amount  due  on  a  final  judgment  obtained  by  the 
bank.   To  my  mind  it  is  impossible,  on  reading 
these  documents,  to  come  to  any  other  conclusion 
than  that  Nicholson  was  taking  these  proceedings 
otherwise  than  on  behalf  of  the  bank.   I  cannot 
understand  how  anyone  could  suppose  that  he 
was  taking  these  proceeding  on  '^^^^^^^j^^ 
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There  is,  bowerer,  the  other  requiremeni  wiif di  h 
essentiaUy  of  a  formal  natnreb  namely,  tbat  tlie 
proceeding  Bfaonid  be  taken  in  the  name  cf  the 
company;  an£  although  I  have  atmggled  againat 
the  concfauicm,  feeKng*  aa  I  do  that  tbe  debtor 
haa  m  no  waj  been  misled,  jet  I  bare  nltimatefy 
come  to  the  conclusion  that  this  reqoirement  has 
not  been  complied  with.  Possibh'  the  reqnert 
might  bare  been  got  orer,  but  the  notice — the 
docnment  actnally  served  on  the  debtor — was 
beaded  "Sx  parte  Henry  Groavenor  Nicholson, 
liquidator  of  the  JVfanchester  and  Oldham  Bank 
Limited,"  andlookiner  at  the  heading  and  at  the 
contents  I  am  nnwillinglj  compelled  to  come  to 
the  conclusion  that  it  was  a  proceeding  taken  in 
the  name  of  Nicbolson,  the  liquidator,  and  not  in 
die  name  of  the  company.  The  proper  ftirm, 
therefore,  has  not  been  strictly  complied  with, 
and  the  appeal  must  be  aflowed  and  the  nrriTtng 
order  set  aside  with  costs. 

Sdicitu*  for  the  appellants,  C.  CUgg. 

Solicitors  for  the  reapondsnts,  ^Kad^m  and 


Nw.  23  and  Dee.  20, 1886. 
(Before  Cats,  J.) 
Be  Laike  akd  Loxgmati  ;  Ex  parte  Besver  axd 
NiKLSOir.  (a) 

Bankntpteif—Dowhle  proof — Partnerwhip — Joint 
etnUradt  i»  separate  name* — Other  than  partner- 
$ktp  purpoaes — Bankruptcy  AH  IMS,  tehed.  2, 
r.  18. 

8ehed.  2,rMZe  18,  whiek  allowa  donhte  proef  agaitut 
joint  and  aeveral  ettatee,  indude*  the  eaee  ^ joint 
eontracte      memhera  of  a  firm  in  their  a^rute 
nameafor  other  tknn  partnerahip  pwrpoaea, 
A.  owed  B.  and  N.  35.551.    Thereupon  A.  and  C, 
membera  of  a  firm,  joinlly  and  aeveroBif 
nanted  in  their  aeparafe  namea  to  pay  24052.  hy 
inttalmenta  to  B.  and  N.    A.  and  C.  became 
hamkntpl,  and  B.  a»(2  N.  proved  againat  Hhetr 
aeparaie  eatatea.  Prot^agawut  their  Joint  ealate 
WM  rfjeeted  by  the  trnatee. 
Sdd,  that  the  eovenant  created  a  joM  liability, 
and  thai  even  if  the  debt  woe  not  inenrred  for 
partnerAip  jvurpotes,  yet  that  proof  mnet  be 
admitted  agawntt  the  joint  eatale. 
This  was  an  appeal  against  the  refusal  by  the 
trastee  in  bankrnptcy  to  admit  a  proof  against 
the  joint  estate  of  Laine  and  Longman  by  Bemer 
and  Nielaon,  the  bankrupts,  for  15001.,  alleged 
to  be  due  from  them  on  a  joint  and  several 
contract. 

The  trustee  rejected  the  proof  on  the  ground 
that  the  alleged  joint  and  several  contract  was 
entered  into  as  principal  and  surety,  and  not  as 
partners ;  and  also  on  the  ground  that  proot 
liaTing  1)een  admitted  against  the  separate  estate, 
the  creditors  were  barred  from  proriag  against 
tbejoint  est-ate  of  the  firm. 

The  bankrupts  carried  on  bnsiness  as  coffee 
Toestera  at  7,  Fenchnrch-avcnue,  in  the  city  of 
London. 

In  Feb.1885  Longman  owed  Bemer  and  Nielsen, 
the  creditors  whose  proof  had  been  rneeted, 
35551. 19a.  4d. 

Judgment  had  been  obtained  agaibut  Longman 
for  7471. 

f«)  Beportod  by  J.  E.  Tiscimt,  Eiq^  B*rriitai>at-Lnr. 
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On  the  5th  Aug.  1885  a  memorandum  of  ^ree- 
ment,  under  seal,  was  entered  into  by  Bennr  and 
STiedsoD  of  the  first  part,  Longraui  of  Ao  second 
part,  and  Laine  of  tbe  third  part,  by  which,  after 
recitiBg  the  indebtednesa  ot  Lot^man  to  Bener 
and  Kielson,  and  that  LoBoaan  and  I«ine  bad 
requested  Bemer  and  Nioaoa  to  stay  aD  pro- 
ceedings against  Lmgman  on  the  judgmuit 
for  7^1^  whidi  they  had  etmaented  to  do  od. 
Longman  making  ponetnal  payment  of  tertain 
soma  therein  mentimied,  and  on  I^ne  becomiiig 
amrety  for  anch  payment,  wbereap<Hi  Loagaian 
was  to  be  released  from  the  balance  ol  Iub 
debt,  it  was  witnessed  that  In  consideration  cf 
tbe  prsmises  Longnmn  and  Laine  jmntlf  and 
severally  covenanted  with  Bemer  and  Itielsaii 
to  pay  them  2405Z.  by  the  instalments  and  at 
the  timea  therein  mentioned.  It  was  also 
prorided  that,  if  any  two  inatabnenta  beeame 
one  and  reinined  unpaid  for  ten  days  aitar 
tbe  day  appointed  for  payment,  the  whole 
of  the  instalmaita  ahoold  oecome  immediat^ 
payal>le,  and  that  Bemer  and  Kidson  dioala, 
in  addition,  and  without  prejudice  to  their  rights 
and  remedies  against  Lane  as  such  surety  n^er 
that  agreement,  which  ahoald  in  any  case  roaain 
to  the  extent  irf  2405Z^  be  entitled  to  prooead 
upon  the  judgmfoit  against  T^gmm  and  t» 
recover  the  whole  of  the  35552. 

Some  payments  were  made,  and  then  Jsum  aad 
Longman  became  bankrapt. 

Messrs.  Bemer  and  Nielaoc  tendered  proofs 
against  tbe  joint  and  also  against  the  sepaate 
estates  of  toe  debtors. 

The  tmstee  in  bankruptnr  r^ected  the  pniD 
against  the  Joint  estate,  and  .thiB  waa  an  appeal 
against  such  reriectioa 

X.    Q.  Aihv&^not  for  the  appellants.— The 

grounds  on  which  the  proof  was  rejected  tbe 
tmstees  are  two :  first,  the  parties  did  not 
intend  to  create  a  joint  liabiliWat  all,  there  bang 
in  fact  no  joint  contract ;  and,  secondly,  if  there 
wt^  a  joint  liability,  then  it  did  not  come  withtD 
the  m'>aning  of  sched.  2,  rule  1%  Baidcmptcjr 
Act  18^.  The  tmstee  was  wrong;  there  is 
clearly  here  a  joint  and  several  covenant  by 
the  debtor  to  pay  the  sum  in  question,  e.g.  34051. ; 
he  gavB  credit  for  9001. 19«.  4d.,  and  15001.  is  the 
sum  now  doe.  Tne  covenant  creates  a  j«nt 
liability  prima  faeie  provable  against  the  Toint 
estate.  The  trustee  cannot  say  that  the  relatioo- 
ship  of  principal  and  surety  is  created,  and  thns 
de^ve  na  m  our  remedy  against  the  joint 
estate.  As  to  the  second  pmnt*  the  trastee 
endeavours  to  set  up  a  doctrine  dection ;  a#. 
where  you  have  a  remedy  against  a  joint  sad 
also  against  separate  estate  yim  must  dect 
bfttween  the  two,  and  you  cannot  prove  against 
the  joint  estate  if  you  have  dected  to  prore 
against  the  separate  estate.  But  mle  18,  scoed.  2, 
which  is  almost  identical  with  sect.  37  of  the  Ax:t 
of  1869,  allows  double  proof.  Sect.  37  (1869)  was 
a  re-enactment  on  a  wider  scale  of  sect  152 
(1861),  which  was  passed  to  meet  cases  like 
Goldamid  v.  Cazenova  (7  H.  of  L.  Cas.  785). 
Sect.  152  (1861)  was  limited  to  the  case  of  joint  and 
several  bills  of  exchange  and  promissory  notes. 
The  enactments  of  1869  and  1B83  apply  to  all 
joint  and  several  contracts : 

£r  part«  JTbaey ;      7«fr8u,25L.  T.  Bsp.  ir.S.  n9> 
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CMpar  WUUt,  Q.C.  and  Serbert  Beed  for  the 
ropondents. — ^The  trustee  waa  right  in  rejecting 
tlw  jroot  againBt  tbe  jmnt  estate.  The  ciMitcm 
han  duBen  to  00  againBt  Longoiaa's  separate 
«sUte  for  the  Whole  amount;  and  they  cannot 
taw  go  Laine  and  Longman.  ■Frooi 

BKpaT*€  Stose;  B»  WdA  (L.  Rep.  8Ch.  App. 
914,  per  Mellish,  KJ.),  it  is  clear  that  this  case 
io»  not  come  within  the  prorision  of  ached.  2, 
rate  18. 

CA.TE,  J. — ^niia  is  an  appeal  sgunst  a  refusal 
}jj  the  trustee  to  admit  a  proof  a^anst  the  joint 
estate  of  the  bankm^  lor  150W.  alleged  to  be 
dae  from  thecn  on  a  joint  and  Beveral  contract. 
Ib  Feb.  1885  Longman  owed  Bemer  and  Nielwn 
35551. '  Li  Aug.  1885  a  memonuidnm  of  agree- 
BKBt  onder  seal  was  entered  into  by  Bemn-  and 
Nielstm  <tf  the  first  pcut,  Longman  of  the  second 
part,  and  Laine  of  the  third  part.  [His  Lordship 
read  tbe  portion  of  tbe  deed  already  set  oat.] 
After  Making  some  payments  Lfuue  and  liOng- 
Bu  became  bankrupt,  and  Berner  and  NieiBon 
taidered  proof  a^^nst  their  joint  eatate  aH  w^l  as 
against  the  ocparate  eatatea.  Hie  tnutoe  rejected 
tte  proof  against  the  joint  estate^  and  this  is  an 
af^ieal  against  anch  rejectum.  It  was  first  con- 
tended on  behalf  of  the  trustee  that  the  parties 
did  not  intend  to  create  a  jcnnt  liabtlt^  at  all, 
ad  that  there  was  in  fact  no  joint  omtract.  It 
was  idao  submitted  tl^at,  if  there  waa  a  jmnt  liabi- 
lity, it  was  not  within  ^e  meaning  of  sehednle  2, 
r.12.  At  the  time  when  the  caee  was  sr^od,  I  enter- 
tained no  doubt  that  there  was  a  joint  coTenant 
eraating  a  joint  liability  vnimS  fad*  provable 
aguBst  tbe  joint  estate.  But  I  reserved  jndg- 
BMBt  in  coBseqaence  of  some  hesitation  expressed 
W  MelHsli,  LJ'.  aa  to  tJie  meaning  of  sect.  37  of 
tbe  Act  of  18G9,  whidi  is  in  tiie  same  terms  as 
•BbednleiLr.  18,  of  the  present  Act.  The  ori«w 
«f  tbe  rule  ia  to  be  tneed  to  f^e  decision  in 
GMmad  x.  Caanwes  (7  H.  of  L.  Gas.  785), 
aSiKing  the  <itA  against  double  proof. 

Skortly  after  that  case  the  Actofl861  waBpoased, 
lAichby  sect.  152  permitted  double  proof  in  tbe 
«Me  of  joint  aod  several  bills  of  ezcnangii.  By 
sect.  37  of  the  Act  of  1869,  the  new  principle 
ma  ertended  to  all  oontracta.  This  latter 
section,  which  is  in  the  same  terms  as  schedule 
%  X.  18,  of  the  present  Act,  waa  discnssed  in  Est 
|«ff{eH(m«^<25L.T.Ben.N.S.728;  L.Bep.7Ch. 
179),  in  whir^  it  was  held  that,  where  a  member  of 
a  firiB  had  borrowed  a  sum  oi  money,  and  be  and 
also  the  ficm,  as  his  surety,  by  its  partaeo^iip 
Tiaair.  signed  a  joint  and  several  promissory  note 
to  secore  repayment,  there  was  a  joint  contract 
by  the  Ann,  ana  a  <tistinafe  and  several  oontract 
Ivtba  bornnring  member  within  tAie  meamng  of 
tfaafcieetion.  In£;Bmr<aSfoiw(Ii.Bep.8Ch.$14^ 
"■liere  a  joint  ana  several  oovenaat  had  been 
entered  into  by  partners  for  payment  of  a  debt 
of  tbe  firm,  ib  was  held  thai  we  section  also 
i^I^ied,  and  that  double  proof  was  allowable ;  bat 
■  the  oonrse  of  bis  jndg^en''  ^elHah,  L. J.  ex* 
pressed  the  donbt  whv^  indooed  me  to  Feserve 
jsdKioeot.  said  tbe  Lord  Justioe,  "the 

money  advanced  had  not  been  lent  to  John  and 
Hionias  Walflh  as  partners,  but  for  purposes 
wholly  unconnected  with  the  business,  it  might 
have  been  a  point  of  difficulty  in  oonaequeuce  of 
the  use  of  the  word  '  firm '  in  the  section."  And 
agun :  "  Here  the  question  is,  whether  it  is 
ncoenary  that  the  joint  contract  should  be 


formally  entered  into  in  the  name  of  the  firm. 
From  the  very  nature  of  a  covenant,  the  cove- 
nantors must  coTemmt  in  their  own  names.  A 
firm  as  such  cannot  enter  into  »  covenant.  I 
think  it  is  qaite  unnecessary  that  the  firm  shoald 
be  specially  mentioned,  if  the  contract  is  made  for 
partnership  parposea."  I  think  that  tbe  answer 
to  this  doubt  is  supplied  by  Hellish,  L  J.  himself 
in  bis  Judgment  in  Exparte  Honey  (L.  Bep.  7  Oh. 
179,  182.  "The  section,"  says  his  Lordship, 
"  apeaka  of  a  person  liable  aa  a  sole  contractor, 
and  also  as  a  member  of  a  firm.  It  is  true  it 
roeaks  of  the  joint  liability  as  being  the  liability 
ot  the  '  firm,'  the  reason  of  which  I  apprehend  is 
Uiat,  unless  there  is  a  'firm,' there  can  be  no  joint 
estate.  I  should  apprehend  that  the  word 
'  firm '  would  ^>ply  to  where  there  was  a  joint 
estate.  If  persons  who  did  not  oarrr  on  a  business 
in  partnership  at  all,  either  generally  or  in  respect 
of  a  particular  business,  made  a  joint  and  aereral 
note,  although  they  would  be  jointly  and  severally 
UaU^  there  woold  be  nothing  but  their  aeparate 
estates  to  administer,  there  would  be  no  joint 
estate."  A{!un,be  aajn :  "  The  only  eonohiaion  I 
caadiwriB,  tiat  it  waa  the  intention  of  the  Legis- 
latore  that,  wherever  there  was  a  joint  and 
sepuate  contract,  and  joint  and  aeparate  estates 
bemg  administered  in  bankru^tey,  the  creditor 
shomd  be  entitled  to  prove  against  both  the  joint 
and  separate  estates.  This  reasoniug  satisfies 
my  mind,  and  I  will  only  add  the  following  con- 
sideration. Hie  old  rule  against  double  proof 
was  admitted  not  to  rest  upon  any  principle,  and 
I  can  see  no  snfficieut  reason  why  the  L^islatore 
should  abolish  the  old  rule  in  the  case  of  joint 
oimtracta  by  the  members  of  a  firm  in  the  part- 
nn^hip  name,  and  In  the  case  of  joint  contracto 
by  the  members  of  a  firm  in  their  separate  names, 
forpartnersh^  pnzpoaeB,  but  retain  it  in.  the  case 
|oint  contracts  by  the  membera  of  a  firm  in 
fJieir  8e{)arate  names,  for  other  than  partnership 
parposea.  I  have  preferred  to  deal  with  this  case 
on  the  question  of^  principle,  hot  It  must  not  he 
taken  that  I  find  as  a  fac^  that  the  mRmorandum 
of  Avg.  1885  waa  entered  into  by  the  pirtners  for 
other  than  partner^lp  purposes.  The  iqipeal 
must  be  allowed  with  costs. 
SoUeitor  for  the  afipellants,  Bmoe,  JcuHuon^  and 

Solicitors  for  the  respondflnt,  Fieue  sod  Son, 


PSOBATE,  DIVOBCB,  AlVD  ADMIBALTT 
DIVISION. 
ADMIRA.LTT  BUSIKESS. 
Tuesday,  Aug.  10, 1886. 
{Before  Butt,  J.) 
Tei  AiDiuHA.  (a) 

Seamen'*  toaget—lfantiine  lien — fVeigJi^Svib- 
eharter — ArreH  ^  ea/rgo — Lighi  and  dock  duet 
— Towage — Priority  of  daunt — Merdumt  Ship- 
ping Act  1854  <17  ^  18  Vid.  e.  104),  a.  401. 

Wltete  a  aJitp  diortered  for  a  rovmd  voyage  out 
md  homt,  and  auh-choHered  for  tha  homeward 
vtya^ge,  and  eamt  freight  under  the  ev^-eiartor- 
party,  tke  freight  due  to  the  origmal  charieren 
ttnier  the  gHb-charter-party  ig  Uable  to  pof 
*eam«K*«  wagea  earned  upon  tke  roumd  voyage, 

(a)  Beportafl  by  J.  P.  Abpiitali.  and  BorLBa  AsmtlliL,  BaiTa., 
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even  thoitgh  onl/y  a  part  of  auch  freight  is  due 
to  the  skipownerg  under  the  original  charier. 
A  eeaman's  claim  for  wages  lias  priority  over  a 
claim  for  payments  made  for  ligJU  dues,  and  for 
the  towage  of  a  miling  ve$»d  from  sea  to  an 
inland  port. 

This  was  a  motion  hy  the  mate  and  certain  sea- 
men !of  the  foreign  bri^  Andalina  for  payment 
oat  of  court  of  wages  in  respect  of  which  they 
had  recovered  judgment  in  the  County  Court  of 
Hull. 

The  Tova^  on  which  the  mate  and  seamen  had 
earned  their  wages  was  a  round  voyage  from 
HnlltoDemerarBAndback.  On  the  5th  Jnne  1886 
the  ship  had  been  chartered  to  Craatord  and 
Bowatt  for  this  voyage.  On  the  SSnd  July 
Gnmford  and  Bowatt  had  snb-chaiitered  the 
Andalina  to  A.  Beigmann  in  respect  of  the 
homeward  voyage. 

The  ship  proceeded  to  Demerara  with  a  cai^, 
discharged  it,  and  then  nnder  the  sub-charter 
loaded  a  homeward  cargo  for  Hall,  where  she 
duly  u*rived  with  her  homeward  cargo.  Upon 
an  investigation  of  accounts  it  appeared  that 
there  was  due  to  the  charterers  under  the  sub- 
charter-party  the  sum  of  1591.  7«.  9(2.  in  respect 
of  tbe  homeward  voyage,  and  that  of  this  the 
charterers  owed  the  shipowners  Zil.  19s.  Sd.  as 
freight  due  under  the  original  charter  for  the 
ronnd  voyage. 

A  necessariea  action  had  also  been  instituted 
Mainst  the  same  ship  in  the  County  Court  of 
Hull  by  one  Meek,  claiming  for  sums  paid  for  the 
light  dues  at  Hull,  and  also  for  the  towage  of  the 
Andalina  inwards  to  Hull,  and  irom  Hull  to 
Goole.  Meek  had  obtained  judgment  for  his 
claim. 

A  farther  action  had  been  instituted  in  the 
Admiralty  Division  of  the  Hig^  Court  by  Messrs. 
Bumey  and  Dalzell  for  necessaries.  In  this 
action  the  ship  had  been  sold,  and  had  realised 
after  payment  of  the  costs  of  sale  the  sum  of 
1101.  2».  9d.  In  consequence  of  the  ship  having 
been  so  sold  in  the  High  Court,  the  wages  action 
and  Meek's  action  were  transferred  to  the  High 
Court  to  enable  the  plaintiffs  to  enforce  their 
judgment. 

l^e  freight,  amounting  to  1591.  7«.  9d.  in  reepect 
of  the  homeward  Toyngo  from  Demerara  to  Holt, 
had  been  pud  into  court. 

/.  P.  A^inaU,  for  the  mate  and  seamen,  in  sup- 
port of  toB  motion.— My  clients  are  entitled  to 
priority  over  the  other  claimants,  and  therefore 
their  claim  should  be  satisfied  in  full  out  of  the 
m<mev  in  court.  The  fact  that  the  freight  in  court 
was  due  on  the  sub-charter  does  not  make  it  the 
less  available  to  satisfy  the  seamen.  It  was 
freight  earned  by  the  ship  on  the  voyage  during 
which  they  were  navigating  the  ship.  They  have 
a  ri^ht  to  arrest  tbe  cargo  to  enforce  their  claim 

Xnst  the  freight,  and  it  is  immaterial  under 
t  charter  or  ay  whom  the  frei^t  is  paid. 

E.  8.  Boscoe  for  Meek. — Mr.  Meek's  claim  is, 
under  the  circumstances,  entitled  to  precedence 
over  all  others.  One  item  in  bis  claim  is  money 
paid  for  towing  the  AjtdaUna  from  sea  to  Hull. 
This  was  in  the  nature  of  salvage,  and  as  but  for 
that  towage  the  ship  might  not  have  been  avail- 
able for  any  of  these  claims,  this  i^em  should  hare 
priority  even  over  the  seamen's  claims : 

I%e  Qvataf,  Lnih.  508.  i 
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Meek  having  paid  light  dues  at  the  master's 
request,  therefore  bis  claim  in  respect  of  such 

Sayment  is  in  tbe  nature  of  a  claim  for  light 
aes.  As  to  the  light  dnes.  he  is  entitled  to 
priority  under  the  provisions  of  sect.  401  of  the 
Merchant  Shipping  Act  185i.  By  that  sectifm. 
the  collector  of  li^t  dnesi  in  the  event  of  their 
nonpayment,  is  entitled  to  distrain  on  and 
the  vessel  to  s^isfy  the  olaim.  Meek  having  pwd 
the  light  dnes  is  entitled  to  the  same  remeoies, 
and  therefore  has  priority  in  respect  of  such  pay- 
ment: 

The  WUUam  F.  Bi^gML,  Lnsh.  60. 

WUt  for  Messrs.  Crauford  and  Bowatt.— "Hie 
seamen  can  have  no  right  against  the  f  reig4it  due 
under  the  sub-charter,  except  against  such  |>art 
as  the  shipowners  are  entitled  to.  That  arises 
under  a  contract  between  the  charterers  and 
other  persons,  and  is  payable  to  the  charterers. 
The  seamen's  only  remedy  as  against  freight  is  in 
respect  of  the  freight  due  under  the  charter- 
party,  which  the  shipowners,  the  seamen's 
employers,  made.  If  it  were  otherwi<ie,  the  sea- 
men would  liave  a  right  agsuist  two  freights. 

J.  OoTtU  Somes,  tor  Messrs.  Bnm^  and 
Dalsell,  asked  for  costs. 

BcTT,  J. — Tho  order  I  shall  make  is,  thrt  the 
amount  of  the  judgment  in  the  sailors'  sait  la  to 
be  paid  out  of  the  freight  payable  by  the  snb- 
charterers  so  far  as  the  &eignt  will  suffice  to  paiy 
it,  and  out  of  the  balance  from  the  sale  of  the 
ship  if  the  freight  does  not  suffice.  With  regard 
to  the  necessaries  claim,  I  am  clearly  of  opinion 
that  no  part  of  that  claim  can  take  rank  oef  ore 
the  seamen's  lien  for  wa^.  Mr.  Boscoe  appears 
to  rest  the  first  part  of  his  claim  upon  an  asser- 
tion or  an  assumption  that  towage  and  salvage 
are  for  this  purpose  on  precisely  the  same  footing. 
I  do  not  agree  with  that  at  all  and  I  caanot 
accede  to  that  proposition  with  regard  to  the 
payment  of  the  light  and  dock  dues.  I  think 
that,  if  Meek^  has  any  Hen  at  all  for  what  ho 
has  paid,  it  is  one  uiat  takes  rank  after  the 
sailors'.  TVith  r^rd  to  Mr.  Witt's  client  my 
opinion  is  that  tho  sailors  have  a  liea  on  the 
freight  earned  on  the  voyage,  and  that  thej  have 
therefore  a  right  of  arresting  the  cwgo  when  it 
arrives  at  its  port  of  destination  in  order  to 
enforce  that  lien.  That  they  have  a  lien  is  un- 
questionable, and  their  rights  are  not  and  cannot 
be  interfered  with  by  any  contracts  between  the 
sub-charterer  and  the  charterer  on  thp  one  hand, 
and  the  charterer  and  shipowner  on  the  other. 
Therefore  I  decide  that  tney  must  have  their 
wases  out  of  the  fund  in  court  in  the  way  I  have 
indicated.  That  saves  the  right  of  Mr.  Barnes* 
clients,  if  that  sum  is  sufficient.  As  to  priorities 
between  the  other  claimants  I  say  nothing,  lb  is 
sufficient  for  to-dsj  to  demde  the  question  raised 
by  the  presoit  motioi  oa  behalf  of  the  mate  udA 
seamen. 

Solioitara  for  the  mate  and  seamen,  Hedc,  and 
Cranfwd  and  Bowatt,  Fritekard  utd  8on. 
Solicitors  for  Bomcy  and  Dalzell,  Boieson  and 
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3iiliidal0i;ontmitteeof  tlje  Pribg  Council. 

Nov.  26, 80,  and  Bee.  18. 1886. 

(Present :  The  Rijrht  Hons.  Lor^a  BRAjncEiL, 
HoBHocsE,  and  Herschbll,  Sir  Baanes  Fea.- 
cocK,  and  Sir  R.  Couch.) 

COUUrUL  IkSDRAXCE  CoifPANT  OF  NeV  ZeaIAMD 
AKD  OTHEES  V.  ASELUDE  UaKIXE  IxsUBAKCE 

GoxPAKX.  (a) 

OS  AFTEAL  nWHC  THE  8UPBBXE  COURT  OF  SOUTH 
AUSTRALIA. 

Marine  insurance — Insurance  "  at  and  from" — 
Mwninq  of  word  "  cargo" — Inturaile  interest — 
Loss  before  loading  completed. 

The  verd  "  cargo  "  is  a  word  snseeptihle  of  different 
ffieaningt  in  different  contracts,  and  must  he  inter- 
preted with  reference  to  the  context. 

The  respondents,  who  had  agreed  with  M.,  the 
charterer  of  a  ship,  to  insure  a  cargo  of  wheat, 
applied  to  the  appellants  to  hold  them  covered 
for  a  portion  of  the  risk  "  ai  and  from  T.  to  tlie 
Unital  Kingdom."  The  appellants  replied, "  In 
accordance  toOh  your  written  request  .  .  .  you 
are  herAy  held  provisionally  insured  .  .  . 
on  wheal  mryo  .  .  .  from  T.  to  the  Vnited 
ISngdom."  The  skip  and  cargo,  were  io$t  hy 
perUe  insured  against  at  T.,  when  a  portion 
only  of  the  cargo  was  on  hoard. 

Seld  {a§irming  the  judgment  of  the  court  heloto), 
(1)  That,  on  the  true  amstruetion  of  the  appel- 
lants* letter,  the  contract  was  to  insure  "  at  and 
from  "  T. ;  (2)  That  the  risk  commmced  as  soon 
as  any  portion  of  the  wheat  was  on  hoard ;  (3) 
That  M.,  the  purchaser,  who  teas  himself  the 
charterer  of  the  ship,  had  an  insurable  interest  in 
the  wheat  which  had  been  shipped,  the  right  of 
possession  and  the  right  qf  property  being  vested 
m  him. 

Anderson  r.  Morice  (35  L.  T.  Sep.  N.  8.  566  ; 

1  App.  Cos.  713 )  distinguished. 
A  MM  may  have  an  insurable  int^eA  in  goods  for 

whiAhshaMn^Sker_pa\dtn^h^om»liBh\e  iopay. 

This  was  an  appeal  the  Colonial  Insnraaoe , 
Compaoj  of  Kew  Zealand,  defnndantii,  in  an 
action  Immght  against  them  and  the  appcdlants 
VTalter  Beynell  and  Charles  Angust  Beinecke  by 
the  TQBpDiidenta  in  the  Sapreme  Court  of  South 
AnstrsJia,  from  a  jnd^nent  of  the  tall  oonrt 
dated  the  27th  Nor.  1884^  whereby  the  court 
tadered  an  appeal  from  the  judgment,  dated  19th 
Sept.  1884.  of  Way,  C.  J.,  in  favour  of  the  respon- 
dents, to  be  dismissed  with  costs. 

The  acti(m  was  brought  in  the  year  1883  by  the 
respondents  against  both  the  appellants  to  en- 
force against  the  first  appellants  a  contract  of 
reinsurance,  and  to  recover  from  them  a  certain 
sum  payable  thereunder,  with  damages,  and  in 
the  ijtemattTe  against  the  second  appellants, 
dam^es  for  breach  of  warranty  of  their  antfaority 
to  enter  into  the  said  contract  on  behalf  of  the 
first  appellants. 

The  first-named  appellants  in  their  defence 
trarersed  most  of  the  allegations  in  the  claim, 
and  tiie  other  appellants  in  their  defence  di<l  the 
same,  but  pleadiM  that  thery  had  authority  from 
the  first  appelhtnts  to  enter  into  the  contract  in 
qoestbn,  and  that  it  was  ratified  by  the  first 
■lyellants. 

{«)  Reported     C  K  Maldbx,  £w)^  Barrister-ftt-Lftw. 
ToL  I,TL  N.  8.,  1480. 
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The  action  came  cu  for  trial  on  the  27th  Iby 

1884,  before  "Way,  C.J. 

The  circumstances  which  gave  rise  to  the 
action  were  as  follows: — ^The  respondents  were 
a  oompany  duly  inoorporated  by  an  Act  of  Par- 
liament of  South  AnBtrBlia,ana  carrying  on  busi- 
ness of  nurlne  and  fire  insurance  in  Adelaide  and 
elsewhere.  The  appellants,  the  Colouiid  Inaur- 
auce  Company  of  ilfew  Zealand,  were  a  company 
dalr  incorporated  under  and  according  to  the  law 
of  New  Zealand,  and  carrpng  on  business  (tntor 
alia)  of  marine  insurance  in  New  Zealand,  and 
also  at  Adelaide  and  ehiewbere,  and  at  the  time  of 
the  matters  in  question  the  appellants  Beynell 
and  Beinecke  were  thn  local  agents  and  managers 
at  Adelaide  of  the  appellants,  the  Colonial  Insnr- 
ance  Company  of  New  Zealand,  and  duly  autho- 
rised and  empowered  b^  that  company  to  transact 
and  manage  the  marine  insurance  business  of 
that  company  at  Adelaide. 

On  the  29th  Sept.  1881  a  firm  of  Messrs. 
Morgan,  Connor,  and  Glyde,  of  Adelaide,  char- 
tered from  her  ownera  a  vessel  colled  the  Ihike  of 
Sutherland  to  proceed  to  certain  ports  therein 
mentioned,  witn  an  option  to  the  charterers  of 
loading  her  in  New  Zealand,  to  load  from  the 
charterers  a  cargo  of  wheat  and  (or)  flour  in  hags^ 
the  latter  not  exceeding  one-fourth,  and  being 
BO  loaded  to  proceed  to  a  port  of  call  for  orders  for 
the  United  Kingdom  or  Continent,  as  in  the 
charter-party  mentioned. 

On  or  abont  the  lOth  March  1882  Messrs. 
Morgan,  Connor,  and  Glyde  entered  into  a  con- 
tract with  the  New  Zealand  Grain  Agency  and 
Mercantile  Company  Limited  for  the  supply  of 
a  cargo  of  wheat  for  the  said  vessel  at  4«.  id.  per 
bashet,  f.o.b.  Timaru,  and  upon  the  terms  that 
the  goods  should  be  at  the  risk  of  Messrs. 
Morgan,  Connor,  and  Glyde  as  they  were  put  on 
board. 

Messrs.  Mora^,  Connor,  and  Glyde  ordered 
the  vessel  to  Timaru,  in  New  Zealand,  to  load 
the  goods,  and  she  accordingly  proceeded  there 
and  began  to  load  her  cargo,  and  at  the  time  of 
her  loss  hereafter  mentions  had  taken  on  board 
abont  10,571  hags  of  wheat  of  the  value  of 
11,5001. 19t.  hd.,  bat  at  the  time  of  her  loss  there 
still  remained  abont  2500  bags  to  he  shipped 
by  her. 

On  the  30th  March  1882,  before  the  vessel  had 
commenced  her  loading  .Messrs.  Morgan,  Connor, 
and  Glyde  effected  an  insurance  for  not  exceeding 
14,000t.  on  the  wheat,  valued  at  invoice  cost  and 
10  per  cent.,  per  the  Duke  of  Sutherland,  at  and 
from  Timaru,  New  Zealand,  to  the  United  King- 
dom or  Continent,  with  the  respondents. 

On  the  30th  March  1882  the  resppndents  re- 
insured the  whole  of  their  risk  by  the  said  vessel, 
except  lOOOZ ,  with  other  companies,  inclnding  the 
appellants,  the  Colonial  Insurance  Company  of 
New  Zealand.  The  amount  re-insured  with  the 
said  appellants  was  2000Z.  or  one-seventb  interest, 
and  in  order  to  effect  the  insurance  with  the 
aj^Uants,  ^ter  arranging  the  mattw  Terbally, 
the  respondents  sent  to  the  appellants  the  follow* 
ing  request  for  cover  : 

Mflmoranduin. — ^To  the  Colonial  Insoranoe  Company 
of  New  Zealuid.— The  Adelaide  Marine  and  Fire  Insnr- 
anoe  Company,  Adelaide,  30th  Maroh  1882.— Pleaae  hold 
nm  covered  for  not  exoeeding  21X101.,  being  2-14thB 
inter«Bt  in  cargo  of  wheat  per  J>uie  of  Suthsrland,  at 
and  from  Tiroun,  New  Zeauuid,  to  Umtc^  ^igdom  <ur 
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OrnHnant,  7.  F.  A.  nto  diaziad  to  be  tk>t  raliof  in 
Nev  Z«alutd  for  aunilmrriakB.-— (Bignad)  E.  IL  Ajuwnr, 
Saateta^. 

To  Oat  reqaest  the  Gokmial  Insaratioe  Com- 
|Nui7  cf  New  Zealand,  thron{^  the  afpeUants 
tt^nell  and  Beinacke,  their  kxal  nuuiagsrB,  aent 
tike  f<^wii^(  accepting  theoorsr : 

Ibrine  Douwimeot,  Tlie  OoloBiallnniniMW  OoaipaBj 
N«w  Zeaund,  Flra  «ad  Ibriae. — ^To  Seorotair  of 
Addaids  Uazine,  Aa.,  Aaciiraaoe  Caapany,  Adel&id« 
BraDoh,  30tb  Haxoh  1882.— Dear  Sir,  La  aooocdaaoa 
irith  yoor  written  reqaaat  of  eren  date,  you  ara  iMr^r 
held  proTisioDallr  inaored  in  the  snm  of  (not  axoaedia^ 
aOMI.  (beinfT  2-l«h8  intsreat)  on  wheat  cargo  now  on 
hoard  or  to  be  dwped  in  the  Dultm  of_  Bufharimtd 
tarns,  from  llmara,  Hew  Zealand,  to  United  Kingdooi  or 
Continent.  Warranted  F.  P.  A.  Deolaration  to  be 
■Bade  npon  oocopletuni  of  dupnent.  and  rate  to  be 
chained  in  New  Zealand  ka  nmilar  riaka. — ^We  are, 
dear  Bira,  ^outb  faithtally,  J.  Emm  TwniAS,  for 
Local  Managers. 

It  was  proved  by  the  evidence  o£  a  number 
o!  witnesses  called  on  behalf  of  the  respon- 
dents, that  in  msaranr"^  business,  it  was  the  nni- 
TOTsal  custom  that  i^  uovcring  a  cargo  there  was 
no  difference  between  "  from  "  and  "  at  and  from  " 
»  port,  and  that  a  cover  note,  with  the  words 
"  from  "  a  port,  inchidedthe  loading  risk  the  same 
as  "  at  and  from, "  and  ihaX  Mm  policy  iasaed  in 
poranance  of  the  covar  was  alwaya  isaned  "  at 
and  from. "  And  it  also  was  proved  that  the 
•ppdlant  company  cn  a  cover  note  "from" 
always  issued  their  policies  "  at  and  from. "  Hie 
vsnal  form  of  policy  which  would  hav«  been 
issaod  by  the  appellants  the  Colonial  Inroranoe 
Company  of  New  21ealand  in  accordance  with  the 
flud  cover  note  would  have  been  "  at  and  from 
T^am  to  the  United  Kingdom  or  Continent.  " 
8ncfa  form  would  have  been  in  the  usual  printed 
form  supplied  1^  the  appellant  company  to  thdr 
Agents,  and  in  it  the  words  "  at  and  from  *'  were 
printed. 

On  the  3rd  May  the  vessel  waa  lost  by  perils 
insured  against  at  Timaru,  with  the  caigo  of 
10,571  sadcs  of  wheat  'on  board,  but  befo*% 
the  loading  was  completed,  and  the  loss  was 
duly  declared  by  Mturcan,  Connor,  and  Glyde 
at  ll,500f.  5a.,  and  uie  remxmdeiits  paid  their 
Uability  to  Messrs.  ICwgan,  Connor,  and  Glyde, 
and  in  tnm  settled  with  aE  the  other  Te-insufing 
tiompanies,  except  the  at^wUants  the  Colonial 
JEnsnrance  Company  of  New  Zealand,  who  refused 
to  issue  any  policy  to  ^e  reqwndents  in  aocor- 
daaoe  with  th«r  contract  to  do  so,  or  to  pay  their 
pn^Kirtion  oi  the  loss  falling  npon  them  under 
their  oontracA  of  re-iusnranoe  which  amonnted 
to  the  sum  of  17061.  14b.  2(1. 

The  appellants  the  Colonial  Insurance  Company 
cf  New  Zealand  disputed  their  liability  on  the 
-following  grounds  ^— (1)  That  the  appellants 
Seynell  and  Beinecke  had  no  anthority  to  hind 
them  by  the  oov^  note  above  set  out.  (2)  That 
there  was  no  contract  to  iDsure,  as  the  parties  were 
never  ad  idem.  (3)  That  the  adventure  insured 
against  had  not  begun.  (4)  That  the  plaintiffs 
had  no  insurable  interest.  Bnt  the  court  hold 
that  the  evidence  and  documents  dearly  proved 
that  the  appellants  Beynell  and  Beinecke  had 
fuD  authority  £rom  dieai^>^laiit  comwuiy  to  hind 
Hiem  by  IheaaH  cover  not^  and  that  tne^ipdlant 
cooqwiy  latified  the  contract,  that  the  contract 
vas  entered  into  and  was  hindinKi  and  both  in  Us 
tarma  andby  thensagealbresaia'andthe  A^inpi 
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between  tiie  parties  covered  the  goods  at  and 
from  Timam,  and  that  the  goods  were  lost  at 
Timaru  while  at  the  risk  of  the  respondents 
assured  and  while  covered  by  the  reapcMidents  to 
their  assured  and  by  the  appellant  company  to 
the  reqmndents,  and  that  the  respondents  were 
liable  to  their  assured  and  were  entitled  to 
recover  from  the  appellant  company. 

^e  appellants  Beynell  and  Beinecke  were 
joined  as  defendants  after  the  original  defence 
was  filed,  in  order  to  make  them  directly  liable  to 
the  respondents  in  the  event  of  it  being  h^d  that 
they  acted  beyond  their  powers  in  giving  the 
cover  note  to  the  respondents. 

On  the  19th  Sept.  1884  the  learned  Chief 
Justice  delivered  judgment,  and  directed  tint 
judgment  be  entered  for  the  jespondaitB  agunat 
the  appellants  the  Cokmial  InsnnHue  Coapai^ 
of  New  Zeahmd  for  17082. 14<.  SiZ.  and  interest 
thereon;  tiiat  the  recpondente  ahoold  have  tbor 
oosts  fn»n  the  appellant  company;  thrt  the 
ax)i)elluit8  Bcgmeli  and  Beinecke  should  have 
taoir  costs  fnm  the  appellant  company,  Euling 
them  from  the  le^Nmomts,  who  wen  to  be  at 
liberty  to  claim  over  against  the  ^ipdlant 
company. 

From  this  judfiment  the  appellant  campany 
appealed  to  the  full  court,  and  the  appeal  came  on 
on  the  27th  Nov.  1884  and  was  heard  before  the 
full  court,  and  the  Court  ordered  that  the  appeal 
be  dismissed  with  coats. 

Oa  or  about  the  Ist  Dec.  1881  the  ^mUants 
the  Colonial  Insurance  Company  of  New  Zealand 
obtained  leave  to  a^ieal  to  Hier  Hajesty  m 
Council  a^inst  the  judgment  at  the  Snptone 
Gonrt  t^i^Tniaaifig  the  iNPpeal,  and  the  ^peUants 
Messrs.  Beynelf  and  Beinecke  were  joined  as 
iq>pellant8  tor  oonfomu^,  but  they  were  noaunal 
appellants  only,  and  did  not  allege  that  thcj  felt 
themselves  aggrieved  by  the  jnd^noit,  or  the 

A'<[mimi^l  of  tM  Uppotl. 

Graham,  Q.C.  and  Torr  smeared  tor  die 
appeDants;  t£e  argnmenta  eopeBr  mficiently 
from  the  jndgmMit  w  tluir  Lonfahipa. 

Ookm  Q.C.  and  Bmmm'  mppmni  for  the 
reapoBLdeiitB. 

The  following  cases  were  cited  in  tiw  ooone  of 
the  argnmeata: 

Berrovmum  v.  Droyten,  35  L.  T.  Bep  V.  &  737; 

3£x.DrT.  15; 
Knugtr  v.  Aland,  23  L.  T.  Bep.  N.  &  UB;  L. 

B«>.S.  Ex.  179; 
Atiderim  v.  JTortce.  85  L.  T.  Bep.  IS.  8. 586;  1  App, 
Caa.  713; 

A^^T.  jry«f«.16L.T.  Bop.  V.  8.  M»;  L.  Bip. 

OatoTTM  v.*  En^  »  L.  T.  B9.  K.  8.  MS; 

L.  Bep.  10  Ex.  ^ 

At  the  oonclusion  of  the  argnmenta  thor 
Lordslups  took  tune  to  oaasid«r  their  jnd|pneiit> 
Dec.  !&— nnir  Lordslups' judgment  waa  dsB- 

veored  by 

8ir  B.  Peacock: — ^This  is  an  appeal  from  a 
jud^ent  of  the  Supreme  Court  of  Soath  Ans- 
traha  in  a  suit  in  which  the  Adelaide  Mariae  and 
Fire  Assurancs  Company,  now  the  respondents, 
were  plaintiffs,  and  the  Colonial  Insnrance  Com- 
pany of  New  Zealand,  and  certain  other  peiwms  to 
whom  it  is  not  now  necessary  to  r^er.weredefinH 
dants.  In  stating  their  reasons  for  the  reeonmefH 
dation  which  their  Lordships  are  about  to  make 
to  Her  Majesty  in  Coonol,       wiU,  for  dm  aak» 
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of  dearnefis,  speak  of  the  parties  to  this  appeal 
nniectiTely  as  the  plaintiSB  and  the  defenduite. 
[The  jadi^iiwat  hsre  set  ont  the  faots.]  The 
nreeent  ^ipeal  in  fram  the  jnd^ent  o(  the 
full  court.   The  reasons  of  the  Chief  Justice  are 
foUj  set  ont,  bnt  no  reasons  for  the  jadgment 
ot  the  fall  ooortt  which  is  the  one  from  which 
tiiis  appeal  has  been  preferred,  have  been  oom- 
nnminted  pnrsnant  to  the  rule  of  the  Judicial 
CoKnmiitee  of  the  10th  Feb.  1845.   Their  Lord- 
ships think  it  right  to  remark  upon  the  aheenoe  of 
such  reasons,  as  it  is  most  desirable  that  the 
indges  in  the  colonies  should  always  complj  with 
the  mie.    Cpon  the  argnment  before  their  Lord- 
shipB,  the  learned  counsel  for   the  defendants 
oontfuided,  first,  that  there  was  no  contract  of 
Dttoranoe;  seccmdly,  that  at  the  time  of  the  loss 
the  risk  had  not  commenoed;  thirdly,  that  the 
phintiffit  had  no  insnnble  interest.    As  to  the 
first  point,  they  contended  that  the  proposal  by 
tiie  ^aintiffs  and  the  acceptanoe  by  the  defen- 
dants were  not  ad  idem,  the  proposal  being  "at 
and  from"  and  the  acceptance  only  "nom" 
Ttmam ;  and  also  that  the  acceptance  contained 
the  words, "  declarations  to  be  made  cm  onnpletion 
of  the  shipment, "  which  were  not  in  the  propcnaL 
The  second  point  of  contention  was  that,  if  there 
was  a  contiact  on  the  part  of  the  defendants,  it 
was  merely  to  imnire  a  wheat  cargo  from  Timwro, 
whereas  the  Tessel  was  lost  before  the  cai^  was 
oomplete  and  before  the  commencement  of  her 
TOjrage  from  Timam.   Parol  eridenoe  was  ad- 
mitted by  the  Chief  Justice  to  prove  that  the 
defendants  intended  by  the  woid  "from"  in  their 
letter  of  the  30th  Afarch  to  insure  at  and  fnna 
Timani.  One  of  the  plaintiffs*  prayers  in  the 
suit  was  that  the  policy  should,  if  necessary,  be 
amended.  The  dcoendants  contended  that  the 
evidence  was  inadmissible.    It  is  nnneoessKiy  to 
determine  whether  it  was  admissiUe  or  not,  tot 
tiiar  Lordships  are  of  opinion  that,  uptm  the  true 
constmction  of  the  defendants'  letter,  indepen- 
dently ot  any  parol  evidence,  the  contract  was  to 
insure  at  and  from  Timam,  and  consequently 
tbaA  the  first  contention  &il8.   The  proposal  to 
the  defendants  was  to  hold  the  plaintifFs  covered 
"i^  and  from"  Timam;  the  defendants'  letter 
commeooed,  "  In  accordsjice  with  your  written 
requeat  of  even  dato,  you  are  hereoy  held  pro- 
Ttiionally  insured   '  from  *   Timam  to  United 
KiQKdom, "  Ac.   There  could  be  no  doubt  enter- 
tained by  the  defendants  asto  the  meaning  of  the 
words  "at  and  fr«n  "  contained  in  the  proposal, 
and  their  Lordships  are  of  opinion  that  the 
answer  showed  that  thor  aoo^itanoe  was  intended 
to  be  in  all  respects  in  aocordance  and  in  ocm- 
fonni^  with  the  proposal,  and  that,  notwith- 
Btinding  thery  used  omy  the  word  "  from, "  they 
intended  to  accept  the  proposal  at  and  from,  and 
ocKueqnently  that  there  was  a  binding  contract 
to  that  effect.   As  to  the  contention  that  the  loss 
h^^iened  before  the  cargo  was  complete,  the 
answer  is,  that  the  wora  "  cargo "  is  a  word 
snsoeptible  of  different  meanings  and  must  be 
interpreted  with  reference  to  the  context.  The 
sellers  were  to  snraly  a  cargo  of  wheat  free  on 
hoard  the  Duke  of  Sutherland  at  Timara,  and  the 
defendants  agreed,  as  a  cover  to  the  plaintiffs,  to 
insure,  at  and  from  Timam,  a  wheat  cargo  then 
eabosrd,  or  to  be  shipped  in  the  Dufes  qf  Suther- 
IsmL  Their  Lordships  interpret  the  meaning  of 
tile  wwds  **  wheat  cargo  "  or  cargo  of  wheat  to 
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be  shijiped  on  board "  to  be  such  a  qnanti^  ot 
wheat  to  be  shif^wd  at  Timam  as  the  ship  could 
properi^y  carry,  and  as  the  defendants'  ocu^xacfe 
was  to  insure  a  wheat  oavgo  then  "  on  board  or  to 

be  shipped  in  the  Duke  of  SutKerland, "  &o.,  the 
insurance  must  be  construed  in  the  same  *nftnnflr 
as  if  it  had  been  on  13,000  bags  ot  wheat  to  be 
shipped,  ix.,  at  and  from  Timarn.  The  risk, 
therefore,  in  their  Lordships'  opinion,  oommeuoed 
as  soon  as  any  portion  of  the  wheat  was  on  board. 
If  the  sellers  had  neglected  to  supply  the  fall 
quantity  of  13,000  bsgfl,  and  the  Tessel  had  been 
obliged  to  sail  with  only  10,500  ba^  it  could  not 
possibly  have  been  contended  that,  if  the  ship  had 
been  lost  on  the  voyage,  the  risk  had  not  com- 
menced because  onl^  a  part  of  the  cargo  had  been 
put  on  board.  Their  Lordships  hold  that  the  risk 
had  oommeuoed  before  the  loss  was  inonrred. 
Thb  last  objection,  viz.,  that  the  plaintiffs  had 
not  an  insurable  intwesi,  was  the  most  important 
one.  It  depends  upon  the  question  whether 
llessrs.  Morgan,  Connor,  and  Clyde  had  an 
insurable  interest,  for  if  they  had  not  an  insurable 
interest  the  plaintiffs  had  not  an  insurable  interest, 
and  the  payment  by  the  plaintiffs  to  them  under 
their  policy  was  a  mere  voluntary  payment.  The 
appellants  laid  great  stress  upon  Anderwn  v. 
Koriee  (35  L.  T.  Bep.  N.  8.  566;  1  Apo.  Css.  713). 
The  Chief  Justice  considered  that  tnere  was  a 
striking  resemblance  between  the  facts  of  that 
case  and  those  of  the  present.  He  proceeded, 
however,  to  consider  three  points  which  in  his 
opinion  constituted  a  difference  between  the  two 
cases.  Having  discussed  those  points  in  an 
elaborate  jnd^ent,  he  arrived  at  the  conclusion 
that  they  did  not  ooostitnte  any  snbstMitial 
difference  in  favour  of  the  plaintiffs,  and  therefore, 
but  tor  certain  parol  evidenoe  which  he  had 
admitted  on  the  trial,  he  would  have  held  that 
neither  Messrs.  Morgan,  Connor,  and  Glyda  nor 
tlw  i^sintifEs  had  an  insurable  interest.  Acting 
however,  upon  what  he  oonsidored  to  be  an  ad- 
mission made  by  Mr.  Glyde  during  the  loading, 
to  the  effect  that  he  understood  that  the  wheat 
which  had  been  shipped  prior  to  the  loss  was  at 
the  bnyers*  riok  as  it  was  pat  on  board,  the  Chief 
Justice  found  as  a  fact  toat  the  letters  "  f.cb. " 
in  the  particular  contract  were  used  with  the 
meanii^  that  the  bags  were  to  be  at  the  bayera* 
risk  immediately  that  they  were  put  on  board, 
and  oonseouently  that  the  buyers  had  an  insurable 
interest.  Their  Xordahips  are  ot  opinitm  that  Mr. 
Clyde's  statement  as  to  what  he  understood  was 
not  admissible.  He  did  not  prove  any  additional 
tacts,  but  merely  expressed  his  opimion,  and  that 
at  most  merely  by  iiuerence,  as  to  the  effect  of  the 
contract  with  the  sellers.  He  merely  denied  that 
the  wheat  was  at  the  risk  of  the  shippers  before  it 
was  on  board.  Their  LordshiiM  must  therefore 
determine  whether  or  not,  independentlv  of  what 
Mr.  Glyde  was  proved  to  have  said,  the  buyers 
had  an'insorable  interest.  Their  Lordships  differ 
from  the  Chief  Justice  in  this  respect,  and  are  of 
opinion  that  they  had  an  insurable  interest.  In 
Anderson  v.  Moriee  it  was  held  by  the  Exchequer 
Chamber,  reversing  a  unanimous  judgment  of  the 
Conrt  of  Common  Pleas,  that  the  property  in  tho 
rice  which  was  put  on  board  the  seller's  vessel 
in  the  course  ctf  completing  the  cargo,  and 
was  lost  by  perils  ot  the  sea  bmore  the  cargo  waa 
complete,  did  not  vest  in  Anderson  nnoer  his 
agreement  tor  purofaMe;  that  there  was  nothin|f 
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to  show  that  it  was  to  be  at  his  risk,  and  conie- 
qaently  that  he  had  no  insurable  interest.  The  de- 
cision of  the  Excjieqaer  Cbambor,  from  which  one 
of  the  jndges  (Quain,  J.)  dissented,  was  appealed 
from  to  the  House  of  Lords,  and  affirmed,  the 
noble  Lords  who  heard  the  appeal  being  eqnally 
divided  in  opinion.    Their  Lordships,  notwifch- 
fltuiding  the  great  diversitj  of  opinions  expressed 
in  that  case,  are  not  prepared  to  throw  any  doubt 
on  the  correctness  of  the  deciaiott.    Bat  ad- 
mitting it  as  an  authority  to  the  toltest  extent, 
they  consider  ths^i  it  is  not  applicable  to  the 
circnmstaoces  of  the  presrat  ease.  In  eaoh  of  the 
cases  the  insorance  was  on  a  ** cargo,"  a  word 
-which,  as  already  pointed  out,  is  ensc^tible  of 
different  meanings  in  different  contract,  and 
must  be  interpreted  with  reference  to  the  context. 
In   Anderaon  \.  Morice  Anderson  agreed  with 
Messrs.  Borradaile,  Schiller,  and  Co.  to  purchase 
the  carpfo  of  new  crop  Bangoon  rice  per  Sanbeam 
at  9«.  1^.  per  cwt.  cost  and  freight,  expected  to 
be  March  snipment.   Payment  by  seller's  draft  on 
parchaser  at  six  months'  sight  with  documents 
attached.   The  cargo  to  be  parchased  in  that  case 
was  an  entire  thing,  and  was  not  in  existence  at 
the  time  when  the  contract  was  entered  into,  and 
would  not  be  in  existence  until  the  whole  cargo 
should  be  pnt  on  board.    In  the  present  case  the 
Tondors  did  not  sell  a  particular  cargo  on  board 
a  ship  chartered  by  them,  but  merely  offered  to 
supply  a  cargo  of  wh«^  for  the  Dum  of  Snther' 
land  at  49. 7a.,  free  on  boud  at  Timaru.   No  time 
or  mode  was  fixed  for  payment,  and  nothing  was 
said  as  to  the  place  to  which  tbe  cargo,  when 
supplied  and  put  on  board,  was  to  be  carried,  or 
to  tne  effect  that  the  sellers  were  to  have  anything 
to  do  with  bills  of  lading  or  other  shipping  docu- 
ments.   The  purchasers  accepted  the  offer,  they 
themselves  being  the  charterers  of  the  DuJee  of 
Sutherland,  whereas,  in  Anderaon  v  Marine,  the 
firm  who  agreed  to  sell  the  cargo  of  rice  by  the 
Bitnheam  were  themselves  the  charterers  of  that 
Tessel,  and  were  to  receive  freight  for  the  carriage 
of  the  rice,  such  freight  being  included  in  the 
purchase  money.   In  patting  tlie  rice  on  board 
the  Svmhwm  the  sellers  were  not  delivering  it  to 
A-nderson,  but  were  putting  it  on  board  a  Tessel, 
of  which  they  were  the  charterers,  for  the  purpose 
of  completing  the  cargo  which  they  had  agreed  to 
sell.    The  master  of  the  Sunbeam  received  it  on 
their  account,  and  not  on  account  of  the  pur- 
chasers.  The  purchasers*  ri^ht  was  to  depend  on 
the  shipping  documehts,  which  were  to  ba  under 
the  direction  of  the  sellers.    In  the  present  case, 
iu  patting  the  wheat  on  board  the  Duke  of  Suther- 
land, the  contractors  Vere  delivering  it  to  the 
pnrcbasers  in  pursuance  of  their  contract  to  put 
it  free  on  board,  the  master  of  the  vessel  which 
had  been  chartered  by  them  being  their  agent 
to  receive  it  on  their  account.   The  shipowners 
received  it  uuder  the  charter-party*  by  which  they 
hound  thems^ves  to  load  from  the  charterers  a 
full  and  complete  cargo,  and  to  proceed  with  it, 
Ac,  as  ordered  by  the  charterers  or  their  agents. 
*nie  sellers  bad  nothing  to  do  with  the  wheat  or 
the  destination  thereof  after  it  was  on  board,  and 
by  putttcg  it  on  board  th^  did  not  render  them- 
selves liaUe  to  the  owners  of  tbe  ship  for  freight, 
demutraite,  commission,  or  any  ottier  cliarges 
provided  for  by  the  charter-party.   The  master 
would  not  have  been  justified  iu  returning  to  tbe 
Idlers  any  portion  of  the  wheat  without  tlie 


authority  of  the  purchasers,  who  were  entitled 
uuder  the  charter-party  to  have  bills  of  lading 
signed  for  it  as  directed  by  them  according  to  the 
terms  stipulated  by  the  cl^rter-party.    From  the 
very  nature  of  the  contract  to  supply  a  cargo  of 
wheat  for  a  ship  of  1047  tons  r^^ter,  which, 
it  is  admitted  would  consist  of  13,000  bags  of 
wheat,  it  could  not  have  been  intended  that  the 
whole  supply  should  be  con»)leted  at  the  same 
moment,  or  even  in  a  single  day.  By  tlw  chartor 
thirty  days  were  to  be  allowed  for  the  loadinga 
and  upon  a  proper  oonstmction  of  the  contract  oC 
sale,  in  which  nothing  was  stipulated  as  to  the 
time  of  delirei^or  paynunttthe  sellers  would  have 
a  reasonable  time  to  deliver  it  on  board.   By  the 
charter-party  the  cargo  was  to  be  brought  to  and 
taken  from  alongside  at  merchant's  ride  and  ex- 
pense.  By  the  vendors'  contract  they  were  to  put 
it  f  rf^  on  board  for  the  charterer,  and  when  pat  on 
board  the  master  would  receive  it  for  the  pur> 
chasers  and  hold  it  for  them.  In  many  cases  of  con- 
tract to  supply  a  quantity  of  goods  to  be  delivered 
within  a  fixed  period,  the  whole  quantity  cannot, 
from  the  very  nature  of  the  case,  be  delivered 
at  one  time,  and  it  must  frequently  happen,  as  in 
contracts  ior  supplies  of  provision  for  the  army 
or  nay^,  or  any  la^  ratabtishment*,  that  tiie 
quantitien  first  delivered  are  appropriated  and 
actoall^  consumed  by  the  persons  to  whom  ther 
are  delivered  before  tbe  expiratiim  of  the  period 
within  which  the  whole  contract  is  to  be  per- 
formed.  As  no  time  was  fixed  by  the  contract  for 
the  payment  of  the  purchase  money  tbe  purchuers 
might  not  have  been  bound,  if  no  loss  bad  occurred, 
to  pay  for  the  wheat  pnt  on  board  from  time  to 
time  until  the  whole  cargo  had  been  supplied ;  but 
it  does  not  follow  that  they  had  not  an  insuraUe 
interest  before  the  price  was  paid  or  payable.  It 
appears  from  what  follows  that  a  man  may  have 
an  insurable  interest  in  goods  for  which  ne  has 
neither  paid  nor  become  liable  to  pay.   In  the 
present  case,  if  no  loss  had  happened,  and  the 
sellers,  without  lawful  excuse,  had  neglected  to 
supply  a  complete  cargo,  the  purohasers  mast  Imve 
paid  for  the  wheat  which  had  been  pnt  on  board, 
unless  they  ratumed  itr.   If  the  sclera  had  nan* 
pleted  the  cargo  the  purchasers  must  hare  paid 
for  the  whole.   In  either  case  they  had,  at  the 
time  of  the  loss,  an  interest  in  the  part  which  had 
been  put  on  board.   In  the  one  case,  that  they 
might  be  able  to  return  it  to  ^cuse  them  from 
payment  for  it  in  the  event  of  their  electing  to  put 
an  end  to  the  contract  in  case  of  the  non-com- 
pletion of  the  supply ;  in  the  other,  that  they 
might  have  the  goods  for  which  they  would  be 
obliged  to  pay.    In  OxendtUe  v.  Wetherell  (9  B. 
&  Cr.  386)  it  was  correctly  stated  by  Parke,  J., 
that.  "  Where  there  is  an  entire  contra<Tt  to  deliver 
a  large  quantity  of  goods,  consisting  of  distinct 
paroels,  within  a  specified  time,  and  the  seller 
delivers  part,  he  cannot  before  the  expiration  ^ 
the  tinae  bring  an  action  to  recover  tne  price  of 
the  part  deliwed,  because  the  purchaser  nuqr,  if 
the  vendor  tail  to  nomplete  his  contract,  retnm 
the  part  delivered,   oat  if  he  retain  Uie  part 
delivered  titer  the  sailer  has  &iled  to  perform  his 
contract,  the  latter  may  recover  the  value  of  the 
goods  which  he  has  so  delivered."    In  the  case 
cited  it  was  decided  accordingly.    Applying  the 
law  as  laid  down  in  that  case  to  the  present,  the 
purchasers,  if  no  loss  had  occurred,  might,  subject 
to  the  rights  of  the  shipowners  to  tMtr  lien  for 
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{reigfat  nhder  the  charter-party,  have  retnmed 
tiw  wheat  irhich  had  been  put  on  board  if  the 
contractors  had,  vithout  any  lawful  exease.  re- 
fosed  to  snpply  a  fall  cargo  within  a  reasonable 
time,  bnt  they  woold  not  ure  been  obliged  to  do 
so ;  they  might  have  retained  and  paid  for  the  part 
delivered,  and  sued  the  contractors  for  damwes 
for  not  completing  their  ccmtract ;  on  the  other 
hand,  it  is  clear  that  the  sellers  could  not  without 
the  consent  of  the  purchasers  in  the  case  supposed 
have  taken  out  of  the  ship  the  whole  of  the  wheat 
which  they  bad  put  on  board,  and  have  compelled 
the  ship  to  ^  empty  away,  because  they  them- 
selves bad  billed  to  complete  their  contract.  In 
Van  Casteel  V.  Booker  (*2  Ex.  691)  it  is  correctly 
stated  by  Parke,  B.,  that  *'  a  delivery  on  boa«-d  a 
purchaser's  ship  is  a  delivery  to  him,  but  that 
where  goods  are  shipped  nnder  a  hill  oi  lading 
making  them  delivwable  to  the  shipper's  own 
<wder>  the  property  does  not  Test  in  the 
consignee  until  the  bill  of  lading  has  been 
delivOTed  to  and  accepted  htm.  In  their 
Lordships'  opinion  the  rale  applies  to  a  delivery 
ot  floods  in  part  performance  of  a  contract  as 
well  as  to  a  delivery  of  the  -whcie  quantity 
contracted  for.  In  the  present  case  the  sellers 
had  no  right  to  ^ve  anv  directions  as  to  the 
persons  to  whom  bills  of  lading  should  be  made 
oat,  nor  as  to  the  place  to  which  the  wheat  should 
be  carried.  So  far  as  the  goods  delivered  were 
Gonoemed,  the  sellers'  obligation  as  tothoHe  goods 
ceaaed  directly  they  were  put  on  board.  The 
purchasers  might  have  sold  tnem  in  New  Zealand, 
and  were  not  obliged,  except  as  between  them  and 
the  shipowners  as  regards  the  freight  contracted 
Iinr  the  charter-party,  to  have  had  the  wheat 
otnrrayed  to  the  United  Kingdom  or  the  Coatinent. 
Th^  had  the  same  right  to  deal  with  the  wheat 
which  was  pnt  on  board  as  they  would  have  had 
to  deal  with  the  whole  cargo  if  it  had  been  com> 
Dieted.  In  Danhp  v.  Lambwt  (6  CL  &  F.  600) 
Lord  Gottenham,  L.  C.  said ;  "  It  is,  no  doubt,  true, 
as  a  general  rule,  that  a  delivery  b;y  a  consiraor 
to  a  carrier  is  a  delivery  to  the  consignee.  This 
in  so  if ,  without  designating  the  particular  carrier, 
the  consignee  directs  that  the  godds  shall  be  sent 
by  the  orainary  conveyance,  and  it  is  still  more 
strongly  so  if  the  goods  are  sent  by  a  carrier 
specially  pointed  out  by  the  consignee,  for  such 
carrier  then  becomes  the  special  uent."  In  the 
present  case  there  was  a  sale,  a  deliverr.  and  a 
receipt  fay  the  purchasers  of  the  wheat  which  was 
put  on  board.  The  charterers,  and  not  the  con- 
tractors, wonld  have  been  liable  to  the  shipowners 
for  the  freight  if  the  wheat  had  been  carried  to  its 
destination.  Their  Lordships  ai«  of  opinion  that 
the  deliv«f7  of  the  wheat  man  time  to  time  was 
a  delivery  to  the  purchasers,  that  it  vested  in 
them  the  right  of  possession  as  well  as  the  right 
of  property,  and  that  at  the  time  of  the  loss  it 
wad  at  their  risk.  The  right  which  they  had  to 
return  the  wheat  which  had  been  deliver^,  in  the 
event  of  the  sellnrs  neglecting,  without  lawful 
excuse,  to  complete  the  snppiv,  did  not  prevent 
them  from  having  an  insurable  interest.  The 
interest  in  this  case  was  defeasible,  not  bj  the 
vendors,  but  at  the  option  of  the  vendees  in  the 
event  of  the  vendors  not  completing  the  contract. 
For  the  above  reasons  their  Lordships  are  of 
npinion  that*  without  t^ing  into  consideration 
the  statement  made  by  Hr.  Glyde,  or  the  other 
parol  evidence  of  the  intention  of  the  parties  upon 
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which  the  Chief  Justice  relied,  Messrs.  Korgan, 
Connor,  and  Glyde,  and  consequently  the  plain- 
tiffs* lud  an  insorable  interest.  They  will 
therefore  humbly  recommend  Her  Majesty  to 
affirm  the  judgment  of  the  full  bench,  and  to 
dismiss  the  appeal.  The  appellants  must  pay  the 
costs  of  the  appeal. 

Solicitors:  for  the  appellants,  Horace  W. 
ChaUertont  for  the  reapcuidenta,  Johiuton,  Fai^ 
qahar,  andZeecA. 
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COURT  OF  APPEAL. 

Aug.  4k  10, 1886,  and  Jan.  26, 1887. 

(Before  Lord  Bsheb,  M.B.,  Bow»r  and  Far,  LJJ.) 
"Watkihs  r.  EvAJfS.  (o) 

StU  of  snifl — Mortgage  debt  payable  in  one  mm — 
Power  of  Male — Convmjancing  Act  1881  (44  Sr  45 
Viet.  c.  41).  ae.  19,  20— of  Sale  Act  1882  (45 
^  46  Viet.  c.  43),  is.  7,  9, 13— Form  tn  ackedule. 

A  biU  of  tale,  given  as  teeurity  for  money,  by  tohieh 
the  mortgage  debt  t«  made  payable  in  one  entire 
gum,  it  in  accordance  w  ith  the  form  in  the  teJiedvie 
to  the  BilU     Sale  Act  1882. 

Per  Bowen  and  Fry,  LJJ.  i  The  potter  qf  soft 
eo^erred  by  »eet.\9  of  the  Conveyancing  Act 
1881  ie  incorporated  in  a  bill  of  tale  in  ihe 
atatutoni  form,  eubjeet  to  the  reHricHont  tmpom^ 
by  Bed.  '20  of  tliat  Act,  and  hy  eeet.  13  qf  the  BHU 
of  Sale  Act  1882. 

Per  Lord  EaJier,  M.R. :  The  Conveyancing  Act  ts 
not  incorporated,  but  a  power  to  seize  and  eell  it 
implied  under  the  Act  of  1882. 

This  was  an  appeal  from  a  judgment  of  the 
Queen's  Bench  Division  (Field  and  Wills,  JJ.), 
affirming  an  order  made  by  Da^,  J.  at  chambers, 
restraining  the  defendant,  nntil  the  trial  of  the 
action,  from  seizing  or  selling  the  chattels  of  the 
plaintiff. 

The  defendant  was  the  grantee  of  a  bill  of  sale 
over  the  chattels  in  question,  which  bill  of  sale 
had  been  granted  to  him  by  the  plaintiff  as 
security  for  mone^. 

The  only  material  facts  are  sufficiently  stated 
in  the  judgmmt  of  Frr,  L.J. 

The  defendant  appealed. 

Edward  PoUock  for  the  appellant. 

Englith  Harriaon  for  the  plaintiff. 

The  arguments  need  not  now  1>e  reported,  as 
they  were  similar  to  those  used  in  Ex  parte 
0_fficial  Iteceivcr ;  Be  Morriit  (ante,  p.  42  ;  18  Q,  B. 
Div.  2*J),  which  case  was  under  the  consideration 
of  the  court  at  the  time  when  this  appeal  was 
heard. 

The  following  cases  were  cited : 
Hetherington  t.  Oroome,  51  L.  T.  Sep.  N.  S.  412 ; 

13  Q.  B.  Div.  789; 
Ex  varie  Stanhrd ;  Be  BaHm,  S4  L.  T.  Bep.  K.  S. 

8H;  17  Q.  B.  Div.  250 1 
Blaiberg  v.  Paraont,  17  Q.  B.  IHv.  386. 

Citr.  ado.  vult. 
Jan.  26. — Fry,  L.J.  read  the  following  written 
judgment  of  himself  and  Bowen,  L.J.— The  plain- 
ts) B«portad  by  A.  A.  norKim,  Eaq.,  Burtowr-ftl-Lftv. 
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tiff  in  this  case  is  the  grantor  of  a  bill  of  sale,  and 
the  defendant  is  the  grantee.  On  the  23rd  June 
1886  an  «b  parte  order  was  BUkde  by  Day,  3.  in 
chambers  restraining  the  defendant  mim  seizing 
or  Belling  under  the  oill  of  sale  the  chattels  com- 
prised in  it,  and  the  injunction  thas  obtained  was 
extended  hy  Bufaseqnent  orders  of  the  learned 
judge  until  the  hearing  of  the  action.  From 
these  orders  the  defendant  appealed  to  the  Queen's 
Bench  Division,  who  dismissed  the  appeal  with 
costs.  Thereupon  the  defendant  has  appealed  to 
this  court.  We  have  been  somewhat  imperfectly 
informed  of  what  took  place  both  in  chambers  and 
before  the  Divisional  Court,  but  it  is  obvious 
that  the  injunction  must  bo  supported,  either  on 
the  fi^ound  of  the  invalidity  of  the  bill  of  sale  or 
on  Uie  ground  that,  assuming  it  to  be  valid,  the 
defendant  was  acting  in  excess  of  his  rUfhta 
under  it.  In  a  general  wot  we  sboald  be  lotb  to 
interfere  with  the  order  of  the  Divisional  Court 
granting  an  injunction  only  till  the  hearing,  and 
postponing  till  that  time  the  final  adjudication  of 
the  rights  of  the  parties.  But,  having  r^ard  to 
the  course  which  the  argument  of  this  case  has 
taken,  we  think  that  we  ought  now  to  express  our 
opinion  on  the  respective  rights  of  the  parties,  as 
if  at  the  hearing  of  the  cause.  And  we  are  the 
more  willing  to  tako  that  course  in  the  present 
instance  as  the  main  reason,  so  far  as  we  can 
learn,  why  the  learned  judges  below  both  in 
chambers  and  the  Divisional  Court  left  the  final 
adjudication  to  the  hearing  was  that  they  con- 
sidered, and  no  doubt  ri^tly  considered,  that 
the  question  whether  a  power  of  sale  is  implied 
in  the  statutory  form  of  a  bill  of  sale  was  one  of 
great  and  general  importance,  and  it  so  happois 
that  this  taint  has  been  the  snbieot  of  mncn  dis- 
cussion before  ua.  not  only  in  this  1>ut  in  other 
cases.  The  bill  of  sale  in  question  bears  date  the 
ISth  March  1886,  and  by  it  the  plaintiff  assigned 
certain  household  furniture  to  the  defendant  by 
way  of  security  for  money.  The  bill  of  sale  ap- 
pears to  have  been  drawn  with  an  anxious  desire 
to  follow  the  statutory  form.  It  contains  a  cove* 
nant  to  insure  the  chattels  in  the  sum  of  350!., 
and  to  produce  to  the  grantee  the  receipts  for 
the  premiums  paid,  but  there  is  nothing  in  the 
stipulations  which  appears  to  us  to  go  beyond  the 
liherty  reserved  by  the  statutory  form.  The 
provision  with  regard  to  the  payment  of  the  prin- 
cipal and  interest  is  to  the  effect  that  the  entire 
prmcipal  and  interest  then  due  should  be  paid  on 
the  13th  April  then  next,  and  that,  so  Itmg  after 
that  day  as  any  principal  money  should  remain, 
due  intra«st  should  be  paid  half-yearly  on  the 
13th  Oct.  and  the  13th  April  in  every  year.  The 
statutory  form  contains  a  stipulation  for  payment 
by  equal  portions,  but  it  also  contains  m  the 
words  in  the  brackets  a  liberty  to  substitute 
"whatever  else  may  be  the  stipulated  times  or 
time  for  payment."  It  has  been  argued  that  this 
does  not  relieve  the  contracting  parties  from  the 
obligation  to  fix  the  repayment  oy  equal  portions. 
But  the  words  "time  of  payment  contrasted 
with  the  plnral  "  times,"  show  that  a  single  pay- 
ment is  admissible,  and  therefore  that  there  is  no 
obligation  to  divide  the  repayment  into  any 
number  of  equal  portions.  For  this  reason  we 
think  that  the  mode  of  payment  provided  by  the 
bill  of  sale  in  question  is  lawful,  and  that  no  ob- 
jection can  be  sustained  to  the  validity  of  the 
document.  But  the  defendant  has  threatened  to 
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sell  the  assigned  chattels,  and  it  has  been  argued 
that  he^  has  no  power  of  saJa  The  decision  of 
the  majority  of  the  court  in  Ex  parte  Qfieial 
Beceiver;  Aelfom'ff(uK  tup.),  has,  we  conceive,  laid 
down  this  rule,  that  the  power  of  sale  given  by  the 
Coaveyancing  Act  1881  does  apply  to  a  bill  of  sale 
in  the  statntorr  form,  unless  iniere,  under  the 
power  ^ven  bytne  statutoryformtoadd  clauses  for 
the  mamtenance  of  the  security,  some  other  provi- 
sion is  introduced  which  shows  that  the  power 
of  sale  given  by  the  Act  of  1881  is  nnnecessary ; 
and,  further,  that  a  power  to  seize,  with  the 
power  of  sale  which  thereupon  arises,  is  such  a 
provision,  and  accordingly>repel8  the  introduction 
of  the  statutory  power  of  sale.  In  the  present 
case  there  is  no  express  power  of  seizure,  and 
there  appears  to  us  to  be  no  other  provision 
which  snows  that  the  statutory  power  of  sale 
would  be  unnecessary.  We  are  therefiire 
opinion  that  the  bill  of  sale  befbre  na  does,  by 
force  of  the  Act  of  1881,  carry  with  it  a  power  6t 
sale,  but,  subject  to  the  fetters  imposed  by  the  3(Hh 
section  of  that  Act  and  by  the  loth  section  of  tbe 
Bills  of  Sale  Act  of  1882.  One  of  the  contingencieB 
mentioned  in  the  20th  section  of  the  Act  of  1881, 
as  setting  free  the  power  of  sale,  is  that  of  some 
interest  under  the  mortgage  being  in  arrear  and 
unpaid  for  two  months  after  becoming  doe.  In 
our  opinion  that  contingency  had  happened  before 
the  injuncti(m  was  granted.  Inters  had  become 
due  and  payable  on  the  13th  April  1886,  and  it 
remained  unpaid  on  the  23rd  June,  t.0.,  for  more 
than  two  months.  The  13th  section  of  the  Act 
of  1882  provides  that  the  property  shall  not  be 
Bold  until  the  expiration  of  five  clear  days  from 
the  day  when  it  was  aeiaed  or  taken  possession, 
of.  In  the  present  case  it  appears  that  the  goods 
were  seized  and  possessios  taken  on  the  9th  June, 
i.e.,  more  than  five  cleur  days  before  the  23rd  June. 
Consequently,  it  appears  to  us  that,  at  the  time 
when  the  injunction  ires  granted,  there  was  a 
valid  power  of  sale  capable  of  being  put  in  execu- 
tion, and  that  the  injunction  cannot  be  sustained. 
The  order,  therefore,  of  Day,  J.  and  of  the  Queen's 
Bench  Division,  must  be  discharged,  and  an  inquiry 
directed  as  to  the  damages  sustained  by  the  defm- 
dant  hy  reason  of  the  injunction  having  been 
granted,  with  the  usual  direction  for  payment  of 
the  amount  to  be  ascertained  on  such  iuquiry ;  and 
the  plaintiff  must  pay  the  costs  of  all  the  motions 
both  here  and  b^w.  If  the  plaintiff  be  reason- 
able he  will  consent  to  this  motion  being  tre^ed 
as  the  hearing  of  the  canse,  and  in  tiuit  event 
we  shall  direct  him  to  pay  the  defendant  tbe 
costs  of  the  action,  and  tAuy  all  prooeediiigB  in 
it  except  for  the  purpose  ox  ^ving  effect  to  the 
inquiry  as  to  damages  and  the  consequent  ^reo- 
tion  for  payment. 

Lord  EsHiK,  M.R. — T  never  felt  any  doubt  as 
to  the  validity  of  this  bill  of  sale,  and  I  agree  in. 
the  result  of  the  judgment  of  my  learned 
brethren.  But  I  retain  the  opinion  which  was 
expressed  by  Lopes,  L.J.  and  myself  in  B»  parttf 
(Mcial  Receiver ;  Re  iforritt  («frt  sup.),  that  none 
of  the  provisions  of  the  Conveyancing  Act  of  1881 
are  introduced  into  a  bill  of  sale  which  is  regu- 
lated by  the  Bills  of  Sale  Act  of  1882. 

Appeal  fdiowed. 

Solicitor  for  appellant,  Frederiek  JioTaer,  for 
Uoydt  Lampeter. 

Solicitors  for  plaintiff,  QriffUh,  Jonet,  and  Co., 
for  Jones,  Aberystwith. 

Digitized  by  VjOOglC 


Watkdts  v.  Btaxs. 


April  %  UB7.] 


THE  LAW  TIMES. 


[Vol.  Lvr.,  N.a.— 179 


Ct.  o?  App.] 


Tkttr$day,  Jan.  27. 
<Be£ore  Sir  J axes  Haknkv,  Bowbit,  and  Far,  hJJ.) 

HocuET  V.  Eyaxs  and  asoteeb.  (a.) 
Pradiea — Inferaleodor — P€irHeular§  cf  eZoim — 

Ordw  LFJJ.,  rr.  5, 12. 
W%m  a  Aeri§iakt*  out  an  interpleader  nunffumt 
wider  Order  LVJL,  r.  5.  and  a  elaivuaU  aUegee 
Aof  he  it  eutUled  to  the  goode  $eized  hy  looy  of 
•eeim'fy/or  a  de&t,  and  a»  order  i$  made  for  the 
aaii^aeiion  of  the  daimafU^s  claim  out  of  tM  pro- 
eeedt  of  the  tale  of  the  goode,  the  claimant  it  not 
entitled  to  demand  from  the  »hmjf  any  turn  not 
included  in  hie  partieulare  of  daim  upon  which 
the  order  woe  made. 

This  was  an  apneal  from  the  judgment  of  the 
Ibater  of  the  Bolls,  who  tried  the  action  withoat 
•jury. 

The  defendants,  as  sheriffs  of  the  county  of 
ICddleeex,  seized  certain  goods  under  a  writ  of 
JL/o.  in  a  certain  action  in  the  High  Court.  The 
in^sent  plaintiff  claimed  the  goods  under  a  bill  of 
sale,  ana  thereupon  the  defendants  interpleaded. 

The  plaintiff  filed  an  affidavit  in  support  of  his 
clMm,  wherein  he  alleged  that  the  goods  belonged 
to  him  under  a  duly  registered  bill  of  sale,  that 
be  bad  taken  possession  of  them,  and  that  there 
■warn  then  due  to  Mm  under  the  sud  bill  of  sale 
the  sum  of  750Z.  and  interest  thereon,  as  therein 
prorided  from  the  date  thereof. 

At  tiie  hearing,  before  the  master,  the  master 
ordered,  under  Order  LVH.,  r.  12.  that  the  sheriff 
should  sell  the  goods,  and  should,  out  of  the  pro- 
ceeds of  the  Bale,  pay  the  claimant  the  amount  of 
lus  claim. 

The  sheriff  thereupon  sold  and  paid  the  plaintiff 
the  sum  of  7501.  The  plaintiff,  however,  claimed 
the  interest  and  a  further  sum  of  232.  for  costs 
and  expenses  incurred  by  him,  to  which  he  was 
«aititlea  onder  the  terms  of  the  bill  of  sale,  and  he 
brought  this  action  against  the  sheriff  to  recover 
those  sums.  The  defendants  paid  T.he  interest  into 
court. 

At  the  trial  the  Master  of  the  Bolls  gave  judg- 
ment for  the  plaintiff  for  the  sum  of  231. 

The  defendfluta  appealed. 

Coekf  Q.G.  (Boee  Jnnes  with  him)  for  the  defen- 
dants.— The  sheriff  was  bound  by  the  order  of  the 
master;  he  was  nnder  no  obl^gadon  to  pay  any- 
thing which  was  not  mentioned  in  that  order. 
The  only  thing  mentioned  in  the  order  is  the 
"  amoant  of  the  claimant's  claim."  On  reference 
to  the  i^davit  in  support  of  the  claim,  that  ia 
fonnd  to  he  a  sum  of  7502.  and  interest  thereon. 
To  throw  upon  the  sheriff  the  duty  of  deciding 
whether  the  plaintiff  is  entitled  to  the  further 
sum  of  23Z.  would  be  to  oblige  him  to  construe 
the  bill  of  sale,  and  would  place  him  in  just  such 
»  positifm  as  the  interpleader  acts  were  designed 
to  free  him  from. 

Winch  for  the  plaintiff. — ^TJnder  the  bill  of 
sale  the  plaintiff  is  entitled  to  these  costs  and 
expenses,  and  the  bill  of  sale  was  before  the 
master,  and  his  order  was  made  upon  it.  It  is 
not  nsual  at  chunbers  to  mention  the  costs  and 
enlarges  due  nnder  the  bill  of  sale  in  such  an 
order,  and  the  practice  is  to  treat  them  as  in- 
cluded ;  at  the  trial  the  Master  of  the  Rolls  con- 
sulted some  of  the  masters  of  the  court,  and  wac, 
no  doubt,  informed  that  the  practice  at  chambers 

!•>  Bapotad  1ir  A.  A.  Honnci,  Eaq.,  BMtUn«^I«w. 
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was  as  now  stated ;  this  was  the  ground  of  his 
judgment.  The  fair  meaning  of  the  order  is  that 
the  plaintiff  is  to  be  paid  all  that  he  was  entitled 
to  recover  under  the  security  of  the  bill  of  sale. 

Sir  Jahks  HAsmir.  —  I  think  this  decision 
cannot  be  supported.  We  have  heard  that  it  was 
the  result  of  a  conference  with  some  of  the 
masters  of  the  court,  and  it  is  possible  that  some 
such  practice  as  is  relied  on  may  have  grown  up 
at  chambers,  and  that  the  Maciter  of  the  Bolls 
was  informed  of  it.  Bat  the  question  now  is 
whether  such  a  practice  is  a  ^ood  one,  and  we 
have  to  deal,  not  with  the  existence  of  such  a 
practice,  but  with  the  rules,  and  it  seems  to  me 
that  snch  a  practice  is  plainly  contrary  to  the 
language  of  the  mles.  By  Order  LVII.,  r.  5,  an 
apimcant  for  relief  by  way  of  interpleader  may 
take  oat  a  summons  calling  on  the  claimants  to 
apipear  and  state  1^  natnre.aad  particnlars  of 
their  claims,  and  either  to  maintain  or  relinquish 
them.  The  claimants  are  to  state  not  only  the 
nature,  but  also  the  particulars  of  their  claims,  and 
it  seems  plain  that  the  object  is  that  the  master 
may  have  before  him  all  the  necessary  informa- 
tion on  which  he  may  proceed.  In  this  case 
there  is  no  evidence  whatever  that  there  was  any 
other  information  before  the  master  as  to  tito 
claim  of  the  plaintiff  than  that  which  was  eon- 
tained  in  his  affidavit,  and  in  that  affidavit  the 
particulars  of  the  claim  are  confined  to  the  debt 
and  the  interest  thereon.  With  reference,  there- 
fore, to  that  state  of  things  the  master  made  his 
order,  and  ordered  the  sheriff  to  sell,  and  ont  of 
the  prooeeds  to  eatisfy  the  claim,  which  waa  a 
claim  for  750Z.,  and  the  interest  thereon.  How  is 
the  sheriff  to  know  of  any  other  chum  P  He  acts 
only  nnder  the  authority  of  the  master's  order, 
ana  to  put  upon  him  the  duty  of  determining 
upon  the  validity  of  any  claim  not  inclnded  in 
that  order  would  be  to  place  him  in  the  Tery 
difficulty  from  which  it  was  the  object  of  the 
interpleader  acts  and  mles  to  free  him. 

BoWEK,  L.J.— I  am  of  the  same  opinion,  ^Hiis 
is  an  action  a^inst  the  sheriff  for  not  paying 
over  to  the  plamtiff  certain  costs  and  expenses  to 
wbii^h  be  was  entitled  under  his  bill  of  sale.  The 
sheriff  has  been  directed  by  the  order  of  the 
master,  and  that  order  says  tliat  he  is  to  satisfy 
the  plaintiff's  claim.  What  was  thatP  The 
claim  which  the  plaintiff  pnt  forward  before  the 
master  was  the  claim  contained  in  his  affidavit, 
and  there  is  no  eridence  that  he  ever  put  forward 
any  other.  But  now  he  is  seekins  to  make  the 
sheriff  pay  him  everything  to  which  he  is  entitled 
under  toe  terms  of  his  bill  of  sale.  To  hold  that 
he  can  do  this  would  be  to  defeat  the  very  object 
of  the  interpleader  proceedings,  which  is  that  the 
master  may  dispose  of  the  contentions  whidi 
arise  between  the  rival  clainumts,  and  wldch  con- 
tentions are  pat  frnward  before  him.  Xf  a  claimant 
does  not  put  forward  the  whole  of  hii  contention 
before  the  master  but  prefers  afresh  claim  before 
the  sheriff,  it  might  be  that  some  qnestion  of  con- 
struction of  the  bill  of  sale,  or  wnat  not,  might 
then  arise  which  would  throw  upon  the  sheriff 
the  duty  of  deciding  between  the  parties  and  of 
doin^  that  very  thing  from  which  it  is  sought  by 
the  mterpleader  proceedings  to  relieve  him.  I 
have  no  doubt  that  the  Master  of  the  Bolls  was 
told  that  the  practice  was  as  Mr.  Winch  says  it  is, 
but  we  have  to  say  whether  such  a  practice  is  ft 
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^oed  one  or  not.  I  am  <dearlT  of  opinion  tliat  it 
IB  not,  and  I  think  that  this  appeal  mast  be 
allowed  and  judgment  entered  fur  the  defen- 
dants. 

Fkt,  L.J. — am  of  the  same  opinion.  If  the 
practice  at  chambers  be  as  it  is  said  to  be,  I  think 
that  it  is  hiffhljr  inoonveDient,  and  quite  incon- 
sistent  with  the  interpleader  rules. 

Appeal  aUowd, 

Solicitors  for  the  plaintiff,  CoUin$  and  Wiikin- 
son. 

Solicitors  for  the  defendants.  IT.  W.  BureheU, 


HIGH  COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 
Saturday,  March  5. 
(Before  Stisling,  J.) 
De  Jokgh  V,  NlWIUK.  (a) 
Practice — Short  eaute — Deltvery    of  minutee — 
Xotiee  of  motion — Specific  performance — Moiion 
for  judgment  in  default  of  pleading — Evidence — 
Coet»—B.  8.  C.  1883,  Order  XXV'lL.  r.  11. 

Upon  a  motion  for  jttdgment  in  default  of  pleading 
in  a  tpecifie  performance  action,  ike  plaintiff 
asked  Jot  an  order  in  the  vsual  form,  but  no 
minutes  of  the  propoaed  judgment  had  &m» 
with  the  judge's  eUrh  before  the  cause  was  put  into 
the  paper. 

Held,  that,  in  such  a  case,  where  a  copy  of  the 
,  minutes  Jtas  not  been  delivered,  the  plaintiff 

should  state  in  his  notice  of  motion  tJie  precise 

u-ords  of  the  judgment  for  which  he  asks. 
Qiitcrc,  MlietJier,  upon  a  motion  for  judgment  in 

default  of  pleading  in  a  specific  pe^ormanee 

amon,  it  is  necess'xry  to  fie  affidavits  in  suppmi 

of  the  statem^  of  eutim. 
Holmes  v.  Shaw  (52  L.  T.  Hep.  N.  S.  797)  doubted. 
This  was  an  action  hj  a  proposed  leasee  against 
the  proposed  lessor  for  specific  performance  of  an 
agreement  to  gnmt  a  lease.  The  defendant  made 
djetanlt  in  pleading,  and  the  action  cam<>  on,  as  a 
short  cause,  on  motion  for  jndgment  in  default  of 
pleading,  under  Order  XXYII..  r.  11. 

Orahwn  Hayings,  Q.C.  {Sidney  Woolf  with 
him)  for  the  pIaintiff.--{STiiiuxe,  J. — The  order 
that  I  have  made,  that  minutes  of  the  proposed 
judgment  or  order  must  be  left  with  my  clerk 
one  clear  day  before  the  cause  is  to  be  put  into 
the  paper,  bas  not  been  complied  with.]  (h) 
All  that  we  ask  for  is  the  common  form  of  jndg- 
ment. It  would  be  TBTj  conrenient  if  it  were 
generally  known  whether,  when  only  au  order  in 
the  usual  form  is  asked  for.  it  is  necessary  to 
deliver  a  copr  of  the  minutes  according  to  your 
Lot^hip's  order. 

Stokes  for  the  defendant. — ^I  can  make  no 
objection  to  judgment  beii^  given  in  the  form  in 
which  it  is  ukea  for. 

(m  Beportad  ^  A.  3.  Hall,  Em.  B«rri itar-at-I a w. 

(b)  His  Lordship  hu  ma^a  the  foUowing  order  m  to 
short  causes  in  his  ooort ; 

Any  cause  intended  to  be  heard  aa  a  short  cause  mast 
be  so  marked  in  the  oaose  book  at  least  one  dear  day 
before  the  same  can  be  put  into  the  paper  to  he  so 
beard,  and  the  neoeasary  papers,  inclndiuf  minntes  6t 
the  proposed  jndgment  or  order,  most  be  1^  with  the 
judge's  elerk  one  clear  di^befofe  the  oanae  Is  to  be  pot 
Into  thsp^er. 
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Stiklikg,  J. — The  most  convenient  course 
to  follow  in  such  a  case  would  be  that,  unless 
a  copy  of  the  minutes  of  the  proposed  judg> 
ment  has  been  delivered,  the  plaintiff  snoala 
state  in  his  notice  of  motion  the  precise  words 
of  the  jndgment  for  which  be  asks.  In  the 
present  case,  however.  I  will  make  the  jnd^ 
ment  in  the  usual  form. 

Stokes.— The  plaintiff  has  filed  affidavits  in 
support  of  his-  statement  of  claim.  That  was 
unnecessary,  and  the  defendant  ought  not  to  be 
made  to  bear  the  costs  of  them. 

Oraham  Hastings,  Q.C. — In  Holmes  v.  Sham 
(52  L.  T.  Rep.  K.  S.  797)  Kay,  J.  held  upon  a 
motion  for  judgment  in  default  of  pleading,  in  an 
action  for  specific  performance  of  an  agreement, 
that  the  aOTeem«nt  ought  to  be  verified  by 
affidavit,  (a) 

Stibxing,  J. — It  appears  to  me  doubtful  whether 
the  practice  as  laid  down  in  Holmes  t.  Shaw  is  in 
accordance  with  the  rnles  of  court ;  but  until  the 
question  has  been  considered  by  the  judges,  and. 
a  course  of  practice  settled,  I  shall  follow  that 
practice.  In  this  case,  therefore,  I  shall  allow 
the  plaintiff  the  costs  of  his  affidavits. 

Solicitor  for  the  plaintiff,  Conrad  J.  Davit. 

Solicitors  for  the  defendant,  M.  iVebb  and  Sons. 


Feb.  12  and  16. 
(Before  Eekbwicu,  J.) 
SuEFPAao  V.  The  Sciitue,  Pckjaub,  akd  Delhi 

Kailwat  Compasy.  (6) 
Company  —  Distribution  of  assets  —  Stoekholdera 

and  holders  of  partly-paid  sJtares. 
By  virtue  of  diverse  Acta  of  Parliament  and  eon- 
tracts  the  mpital  of  an  Indifjn  railway  company 
■icas  raised  by  the  issue  of  202.  shares  and  stock, 
icith  a  guaranteed  dividend  of  hi.  per  cent.  In 
1870  a  large  issue  of  shares  ivas  made ;  and  the 
subscribers  had  the  option  of  paying  in  full  and 
taking  stock,  or  of  paying  ol.  only  on  each  20/. 
share,  and  remaining  liable  for  the  other  157.  a* 
and  wlien  retired  by  the  company.  In  1885 
the  nndertakmg  of  the  company  was  purchased 
by  the  ftovemment  for  14,009,1241.  8*.  3d.;  and, 
according  to  the  terms  ojf  a  meeial  Aef^  a  sum 
was  set  apart  to  be  divided  oetween  the  stock- 
holders and  ehareltolders  iff  the  companu  ac- 
cording  to  their  respective  rights.  The  enpiUxl  of 
the  eompanij  consisted  of  11,010,160/.  xfocfr. 
arising  from  converted  201.  shares,  and  14,832 
shares  of  201.  each,  upon  which  only  W.  per 
share  had  been  paid. 
Held,  tliat  tJte  essential  term  of  ike  contract  be- 
tween tlie  sitareholders  and  the  company  when 
they  elected  to  pay  51.  per  share  was,  that  they 
could  not  pay  up  the  other  16(.  at  their  option, 
but  only  wlien  furtlier  capital  was  requi^d  by 
the  company;  that  such  unpaid  amount  could 
not  be  considered  as  part  of  the  capital  of  the 
company  i  and  thtU,  tkerefore,  tke  holders  of 
stoat  and  the  holders  cf  partly-paid  shares  ic«re 
entitled  to  have  the  rnonetf  in  question  divided 
between  them  rateably  in  proporiicn  to  lh« 
amounts  paid  hy  thmn  respeetiv^ ;  so  that  each 
holder  of^.  stock  would  receive  four  times  at 

(a)  Jones  t.  Harris,  55  L.  T.  B^.  N.  8.  W4. 
(6)  Beported     Q.  Uacax,  Eso.,  Bfr^fstecHtUlAT. 
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vtuek  at  each  Holder  of  a  207.  thare  vnon  which 
had  been  paki^. 
Somes  V.  Cnrne  (1  £  ^  7.  605)/oZIoto«d. 

This  ms  an  action  by  Samuel  Garney  Sheppard 
(tm  behalf  o(  himself  and  all  other  the  holderB  of 
partly-paid  shares  ia  the  defendant  company) 
ai^inst  thn  ScindCt  Pnnjanb,  and  Delhi  fiailway 
Company  to  have  it  determined  how  a  sum  set 
apart  from  the  proceeds  of  the  sale  of  the  railway 
to  the  Goremment,  should  be  distribnted. 

The  Scinde  Bailtray  Company  was  constituted 
by  a  deed  of  settlement  in  1855,  and  was 
incorporated  by  an  Act  of  Parliament  of  that 

Sear,  with  a  capital  of  750,0001.,  divided  into 
7,500  shares  of  201.  each.  This  Act  was  re- 
Dealed  by  the  Scinde  Railway  Act  1857,  which 
altei^  the  amount  of  the  capitis  of  the  compauy, 
and  prorided  for  separate  accounts  being  kept  of 
the  different  nndertakings  of  the  company.  In 
1855,  1859,  and  1863  the  company  ent«red  into 
certain  contracts  with  the  Secretary  of  State  for 
the  construction  of  railways.  These  contracts 
contained  provisions  for  lewes  to  be  granted  to 
the  company  by  the  Secretaiy  of  State  for  terms 
of  ninety-nine  years,  and  the  Secretary  of  State 
Koaranteed  interest  at  5  per  cent,  per  annum  upon 
UbB  share  capital  of  the  company  for  the  tune 
being  subscribed.  Under  these  contracts  the 
Government  had  power  to  appoint  an  ex  o^io 
director  of  the  company,  who  should  be  entitled 
to  exercise  at  his  discretion  a  right  of  veto  in  all 
proceedings  whatsoever,  except  proceedings  for 
the  purpose  of  commnnicatiog  with  the  legal 
advisers  of  the  company.  The  name  of  the 
company  was  subsetinectly  changed  to  the  Scinde, 
Pnnjanb,  and  Delhi  Bailway  Company. 

By  the  Scinde  Bailway  Amalgamation  Act 
1869,  which  incorporated  the  Companies  Clauses 
Consolidation  Act  1845,  the  separate  under- 
takings of  the  company  were  amalgamated; 
and  tbo  oompany  was  empowered  to  raise  addi- 
tional capital  by  the  issue  tif  new  sham,  and 
o(ms<dldated  stock,  in  lieu  of  shares.  The  com- 
pany was  further  empowered  to  enter  into 
contraetfl  with  the  Secretary  of  State  in  Gooncil 
in  India  for  (tnfer  alta)  the  surrendering  or 
selling  to  the  said  Secretary  of  State  the  rail- 
ways, or  any  port  of  the  property  of  the 
oompany. 

By  an  indenture  of  22nd  June  1870,  made  be- 
tween the  Secretary  of  Statn  and  the  company, 
to  carry  oat  the  amalgamation  of  the  several 
undertakings  of  the  company,  it  was  covenanted 
and  agreed  by  article  10  that  at  any  time  within 
six  ciSendar  mouths  after  the  expiration  of  the 
first  twenty-five  years  of  a  term  of  ninety-nine 
years  (to  commence  from  Ist  Jan.  1860),  it 
sfaonld  be  lawful  for  the  Secretary  of  State  in 
Conncil  to  give  notice  of  his  intention  to  pur- 
chase the  said  railway,  Ac.  for  the  purposes 
of  the  Goremment  of  India;  and  the  Secretary  of 
State  durald  be  bound  to  pay  for  tbo  purchase  of 
tiie  railway  "  a  sum  equal  to  the  amount  of  the 
valoe  of  ul  the  shares  and  coital  stock  in  the 
company  issued  or  created  for  the  purpose  of  the 
said  nulways  and  flotilla,  calculatecl  according  to 
die  mean  market  value  in  London  of  such  shares 
or  stock  during  the  three  years  immediately 
preceding  the  expiration  of  the  said  period  of 
twenty-five  years;"  and  should  be  bound  to 
indemnify  the  company  against  all  debts  and 


liabilities,  if  any,  incurred  with  the  consent  of 
the  Secretary  of  State. 

By  article  13  of  the  same  indenture  it  was 
agreed  that  the  Secretary  of  State,  instead  of 
paying  a  gross  sum  of  money  in  respect  of  the 
premises,  might  pay  an  annuity,  to  be  reckoned 
from  the  time  when  the  gross  amount  would  be 
payable,  and  to  continue  during  the  residue  of 
the  term  of  ninety*nine  3rears.  In  Oct.  1870 
the  company  pwed  a  resolution  authorising 
the  direocors  to  raise  2,000,0001.  additional  capital 
by  the  issue  of  100,000  shares  of  201.  each,  or  by 
the  creation  of  stock.  Further  stock  and  farther 
shares  of  201.  each  were  accordingly  issued,  but 
upon  the  shares  of  202.  each  not  converted  into 
stock,  bl.  per  share  only  was  called  np  and  pud. 
The  capital  of  the  company  now  consisted  of 
11,010.1601.  stock,  and  14,832  shares  of  201.  eaoh, 
upon  which  hi.  per  share  had  been  paid. 

In  1884  the  Government  declined  to  sanction  a 
call  on  the  partly  paid-up  shares,  which  the 
holders  of  such  shares  desired ;  •  and,  as  the 
Government  had  an  officii  director  on  the  board 
who  could  veto  any  call,  the  attempt  was 
abandoned. 

In  March  1885  the  Secretary  of  State  gave 
notice  of  his  intention  to  purchase  the  properties 
of  the  company,  and  the  amount  of  the  purchase 
money  was  estimated  at  14,009,1241.  8«.  iM.  This 
amount  was  arrived  at  by  taking  the  average 
valne  of  the  capita  of  the  company  at  1261.  lOs. 
per  cent.  The  Goremment  subsequently  elected 
to  pay  ,  the  purchase  money  by  way  of  annuity 
under  clause  13  of  the  contract  of  the  22nd  June 
1870.  The  company,  by  their  directors,  con- 
tended that  the  purchase  connderation  was 
divisible  among  all  the  stock  and  shareholders  in 
proportion  to  their  respective  amounts  of  paid-up 
capital.  The  pla,intiff  thereupon  commenced  hu 
action  on  the  oCh  Aug.  1885  against  the  company 
and  a  representative  of  the  stockholders,  and 
claimed  a  declaration  that  as  between  the  holders 
of  the  partly-paid  shares  (20Z.  shares  with  51. 
per  share  paid  up)  and  the  holders  of  stock,  the 
proceeds  of  the  purchase  money  should  be  distri- 
buted upon  the  principle  that  each  stockholder 
was  first  entitled  to  receive  75Z.  per  cent.,  or  the 
equivalent,  of  the  amount  of  his  stock,  aud  that 
the  balance  of  the  proceeds  of  sale  was  then  dis- 
tributable among  holders  of  the  partly-paid- 
up  shares  and  the  holders  of  stock  equally,  upon 
the  footing  that  fire  shares  of  20^  each  were 
equivalent  to  1001.  stock.  And  the  plaintiff 
claimed  an  injonction  to  retrain  the  defendant 
company  from  distributing  the  proceeds  in  any 
other  way. 

In  1886  the  Scinde,  Fnnjaub,  and  Delhi  Purchase  - 
Act  was  passed,  sanctioning  the  contract  for  the 
purchase  by  the  Government,  and  providing  for 
the  setting  apart  of  a  sum  to  answer  the  demands 
of  the  parties. 

Bighf,  Q.C.,  R.  8.  Wright,  and  C.  A.  Iheve  for 
the  juamt^. — ^The  question  is,  whether  this  sum 
which  has  been  set  apart  should  be  divided 
rateably,  so  that  the  holders  o£  201.  shares  should 
be  paid  only  one  quarter  as  much  as  the  holders 
of  201.  stock,  or  whether  the  proper  rule  is  that 
the  stockholders  shunld  be  first  repaid  151.  on 
their  201.  stock,  and  then  the  balance  be  distri- 
buted  equalW,  as  if  all  the  shares  had  been  fully 
paid  up.  We  contend  for  the  latt»  altemaidve. 

Digitized  by  VjOOglC 


182-YeLI.TL,K.8j 


THB  LAW  TIMES. 


[April  9, 1887. 


Ghait.  Div.]     Sheppabd  v.  Thi  Scikdb,  Punjaub,  abd  Dblhi  Railway  Compakt.     [Chab.  Dit. 


The  proper  rale  for  dealing  with  the  anrplns 
assets  01  a  company  anch  aa  this,  ib,  first  to  place 
all  the  shareholders  apon  an  eqaalitj.  and  then 
diride.  These  companies  are  in  the  position  of 
commercial  partnersfaipe,  and  the  snhscribers  can 
no  doabt  make  their  own  bargain.  Bat  here  jou. 
owuiot  look  the  mode  in  wbich  the  protita  auve 
bem  payable  during  the  continuation  of  the 
nartnavhip— that  has  no  bearing  upon  the  distri- 
bution of  the  assets.  The  sharehtdders  in  the 
oampany  have  an  interest  to  the  full  extent  of 
their  nominal  subscription ;  they  were  ver^ 
anxioos  to  pay  up  in  full,  but  that  payment  up  is 
a  mere  detail  and  does  not  affect  their  interest  in 
the  company.  There  is  no  provision  for  the  dis- 
tribution of  assets  by  the  Companies  Clauses  Act 
1845 ;  the  120th  section  of  that  Act  only  deals 
with  profits.  We  submit,  therefore,  that  accord- 
ing to  the  authorities,  the  general  rale  of  common 
law  must  be  applied  where,  as  here,  there  is  no 
contract  to  the  contrary,  and  that  the  capital 
must  be  adjusted  and  then  a  division  made  to  all 
equally.   They  referred  to  the  following  cases : 

Sb  Anglttta  CeOitru  Comnawy,  15  It.  T.  Bap.  N.  8. 

127;  lCh.665s    "  " 
Se  Cnokhaven  Mining  Company,  15  L.  T.  Bep.  N. 

S.  169 ;  L.  Bep.  3  Eq.  68 ; 
fi«  HodgeB'  Diatillery  Company ;  Ex  parte  Maudt, 

88  L.  T.  Bep.  N.  S.  749 ;  «  Ch.  51 ; 
Be  Bemds,  Pwnoaub,  and  D»lKi  CorporaUon,  6  Ch. 

5S&. : 

Ormth  V.  Paget,  37L.  T.Eep.N.S.  Uj  6Ch.DiT.  5U ; 
Oakbani  Oil  Company  t.  Crum,  48  L.  T.  Bep.  N.  8. 
537;  SApp.  Cm.  65. 

Sir  Horace  Bavey,  Q.C.,  Barber,  Q.C.,  and  Ingle 
Joyce,  appeared  for  the  defendant  company, — -We 
submit  that  the  contracts  between  this  company 
and  the  Government  have  a  bearing  npon  the  case, 
and  we  dispute  that  there  is  uiy  general  principle 
of  law  anch  as  is  contended  for  by  the  plaintiff. 
The  fact  that  the  profits  have  been  paid  npon  the 
paid-np  capital  is  important.  The  mode  in  which 
the  amount  payable  by  the  GoTemment  was 
calculated  is  also  important.  That  sum  was  not 
the  whole  value  of  the  undertaking,  but  the 
average  market  value  of  the  shares  and  the  stock. 
If  the  plaintiff's  contention  is  right,  the  stock- 
holders will  get  vastly  more  than  tney  could  have 
sold  their  shares  for  during  the  three  years  when 
the  mean  market  value  was  to  be  ascertained; 
aud  the  shareholders  will  have  less  than  their 
shares  are  now  valued  at.  The  true  mode  of  dis- 
tribution is  that  laid  down  in  Somee  v.  Cvrrie 
(1  K.  &  J.  605),  namely^  that  where  there  is  a 
surplus  it  is  to  be  divided  in  the  mode  in  which 
tl»  income  was  to  be  divided  while  the  company 
was  a  going  concern.  In  all  the  cases  cited  on 
the  other  side  there  was  a  loss  of  capital,  and  the 
qneation  was  how  that  was  to  be  adjusted  among 
toe  coDtributories.  Those  cases  are,  therefore, 
inapplicable  to  the  present  case.  Ilien  what  was 
the  Dargain  made  by  the  shareholders  P  They 
had  the  option  of  paying  up  their  shares  in  full 
and  taking  stock,  when  their  original  applications 
were  made.  They  elected  not  to  do  so,  but  to  be 
liable  to  pay  up  151.  per  share  when  called  upon 
to  do  so,  and  with  the  consent  of  the  Government. 
The  case  is  governed  by  Somes  v,  Currie  (uhi  sup.), 
which  is  referred  to  as  an  authority  in  Lindley  on 
Partnerships,  p.  679,  797. 

R.  8.  Wright,  in  reply,  distinguished  Somes  v. 
Ourrte  (ubi  sup.)  and  referred  to 

Watnsy  r.  WsUs  16  L.  T.  Bep.  N.  8.  248 ;  2  Ch.  250. 


KxKXViCH,  J. — ^The  question  fw  decisicm  in  this 
case  is  simple,  and  it  depends  oo  facta  of  a  simple 
character  and  nowise  m  dispute.   The  8cinae, 
Funjaub,  and  Delhi  lUilway  Company  is  one  of 
many  subsidised  by  the  Government  of  India  in  a 
mode  and  on  lines  settled  some  forty  years  ago 
with  reference  to  the  East  Indian  Bailway  Com- 
pany, and  afterwards  adapted  to  others,  formed 
in  the  first  instance  under  a  deed  of  settlememt. 
this  company  was  incorporated  by  an  Aci  o£ 
Parliament  which  aubaequently  gave  place  to 
another,  rendered  necessary  by  an  amalgamation 
and  other  circnmstances  not  matenal  to  the 
present  purpose.   By  virtue  of  these  Acts*  and 
contracts  entered  into  between  the  company  and 
the  Government  of  India,  the  capital  of  the  com- 
pany was  from  time  to  time  raised  by  the  issue  of 
shares  and  stock  with  a  gaaranteed  dividend  of 
5  per  cent,  and  a  contingent  interest  in  profits 
in  excess  of  the  guarantee.    The  shu^s  issued 
have  been  nniformly  of  201.  each,  but  have  for  thf» 
most  part  been  converted  into  stock.    On  the 
occasion  of  an  extensive  issue  in  1870  an  optkm 
was  given  to  subscribers  to  pay  in  full  and  take 
atock,  or  to  pay  51.  only  on  each  201.  share  and 
remain  liable  for  the  other  151.  aa  and  when  n- 
quired  by  the  company.    The  plaintiff  in  tliui 
action  ia  a  sharehcdder  of  this  ciaas.   In  return, 
for  their  guarantee  and  other  privileges,  inolndin^ 
provision  of  the  land  required,  the  Government 
stipulated  for  the  option  of  purchasing  the  entire 
undertaking  at  certain  times  and  on  certain 
terms.   This  option  has  now  been  exercised ;  the 
Government  nave  purchased  the  undertaking, 
and  the  company,  as  a  trading  company,  has 
come  to  an  end.   It  is  unnecessair  to  inquire 
whether  this  purchase  has  been  completed  atnctlr 
according  to  the  terms  of  the  contract  whicti 
gave  the  option.   Suffice  it  to  say  that  it  was 
found  convenient  to  obtain  the  sanction  of  Par- 
liament, and  this  was  given  by  the  Scinde, 
Funjaub,  and  Delhi  Bailway  Purchase  Act  of 
1886.   The  Act  recites  this  action  as  pei^iiq^ 
and  provides  (sect.  49)  for  the  setting  apart  of  a 
sufficient  sum  to  answer  the  demantu  of  the 
contending  parties  according  to  their  ririits  as 
ultimately  determined.   The  question  in  dispute 
between  them  is  this.   Is  the  sum  set  apart  to 
be  divided  between  the  shareholders  and  stock- 
holders rateably,  according  to  the  amonotB  ocm^ 
tributed  by  them  to  the  capital  of  the  company, 
in  which  case  each  holder  of  20Z.  stock  will  receive 
four  timea  what  is  received  by  each  holder  of  a 
201.  share ;  or  are  the  shareholders  entitled  to  aaT 
that,  subject  to  recouping  to  each  holder  of  201. 
stock  the  difference  between  his  payments  and 
those  of  the  holders  of  a  2QL  share — ^viz.  15i. — the 
sum  must  be  divided  between  the  members  of 
both  classes  equallv  F   It  is  urged,  alike  for  the 
shareholders  aud  the  stockholders,  that  the  prin- 
ciples of  division  for  whicb  they  respectiv^j 
contend  are  according  to  the  ordinary  lav  of 
partnership,  applicable   to  such  a  case,  and, 
further,  are  supported  by  authority  sufficiently 
clear  and  precise  to  control  my  decision.   Let  ma 
first  regard  it  as  a  question  of  princi{^.  These 
companies  are,  after  all,  partnerships  governed 
by  special  legislation,  which  in  some  respects 
overrides  personal  contracts,  but  still  partnerships 
to  which,  with  due  regard  to  the  legislative  pro- 
visions, the  ordinary  rules  of  partnership  law  are 
applic^le.   This  has  frequently  been  stated|  and 
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rwwbere  more  clearlj  than  in  Qriffiih  t.  Paget 
{vhi  twp.).   In  that  case,  and  in  many  if  not  all 
■others,  the  company  under  consideration  had  been 
formed  under  the  Act  of  1862.   But  there  is  no 
reason  why  the  remarks  should  not  hold  equally 
good  aa  regards  companies   incorporated  by 
special  Acts,  whether  ^vemed  by  the  Com- 
panies   Clauses    Consolidation   Act    1845,  or 
-otherwise.   It  is  erroneoas  to  suppose  that  on 
the  dissolution  of  a  partnership,  when,  bo  to 
speak,  it  retires  from  active  life  or  ceases  to 
«xist  except  for  the  puniose  of  winding-up— -that 
is,  for  the  realisation  of  assets,  discharge  of  liabi- 
lities, and  distribution  of  snrplus — the  members 
aoqnire  new  rights.   It  would  oe  more  correct  to 
maj  that  their  rights  remain  the  same,  but  the 
mode  of  enjoyment  and  the  manner  of  enforcing 
them  are  altered.   For  instuioe,  two  men  enter 
into  partnership  on  the  terms  that  each  shall 
«ontnbnte  an  equal  sum,  say  lOOOI.,  to  the  joint 
capital,  and  shall  have  an  eqnal  share  in  the 
joint  concern.    One  contributes  his  lOOOI.,  the 
other  fails  to  the  extent,  say,  of  a  moiety.  The 
first  has  a  right  to  compel  payment  of  the  wanting 
£002.,  and  can  do  so       action  if  he  thinks  fit. 
Dissolution  ensues,  and  his  right  remains  un- 
changed.  If  assets  are  not  available  to  meet  the 
pressing  liabilities  he  may  still  insist  on  the  con- 
tribution dae,  bnt  if  the  partnership  is  solvent 
and  there  is  no  pressure  by  creditors,  instead  of 
making  his  copartner  bring  in  500^  he  produces 
equality  by  first  withdrawing  5001.  himself,  and 
tbat  done,  the  remaining  assets  are  divisible 
between  them  in  equal  shares.   The  right  which 
is  the  creatnre  of  the  original  contract  is  iden- 
ticiU  throughoat,  but  it  is  enforced  so  as  to  meet 
the  exigency  of  circamAtances.    Watiiey  v.  Wella 
(ubi  sup.),  was  a  case  of  this  character,  bnt  is  not 
otherwise  in  point  here.   If  the  original  contract 
does  not  sufficiently  express  the  rights  of  the 
parties,  the  Court  must  infer  them  according  to 
general  principles,  founded  on  the  experience  and 
practice  of  the  mercantile  world.  A  good  example 
of  this  is  found  in  the  case  already  mentioned  of 
Oripih  v.  Paget.   The  remarks  of  the  Master  of 
the  Bolls  on  P- 515  are  in  more  than  one  respect 
af^Kwite.   "  When,"  he  says,  "  the  partnership 
conea  to  an  end,  the  right  to  the  share  of  profits 
comes  to  an  end  also,  and  yon  distribute  the 
assets  after  providing  for  the  profits  earned  up 
to  the  time  of  the  imsolution  in  pn^rtion  to 
the  partnov'  shares  of  the  partnership  capital. 
*Sbai,  is  the  general  rule  of  law  in  commercial 
partnership.   Therefore,  ^oa  would  distribute  the 
assets  simply  in  proportion  to  the  capital.  This 
is  a  commercial  partnership  subject  to  certain 
statntory  limits.   Therefore,  if  there  were  no 
provision  to  be  found  anywhere,  you  would  distri- 
bute the  assets  in  proportion  to  the  capital,  and 
the  mere  arrangement  for  the  division  of  profits 
inter  te  daring  the  continuance  of  the  partnership 
would  have  no  direct  bearing  on  the  division  of 
the  capital,  as  distinguished  from  profits  earned 
op  to  the  time  of  the  dissolution,  after  the  dis- 
solution of  the  company."   What,  then,  is  the 
contract  here  ?   I  leave  out  of  sight,  as  wholly 
imimpDrtant,  on  the  one  hand  the  net  mentioned 
in  the  statement  of  claim,  that  the  shareholders 
wm  from  1870  to  the  purchase  by  the  Govern* 
meat  anxious  to  pay  up  their  shares  in  full,  and 
on  the  other  hand  the  circumstance  urged  by  Uie 
'defendant  that  there  was  on  the  board  a  Grovem- 


ment  director  who  had  power  to  veto  and  did  veto 
calls  on  those  shares.   I  must  also— and  for  this 
I  have  the  authority  of  the  Master  of  the  Bolls 
in  Qrijfith  v.  Pcuj'ef— leave  out  of  sight,  except 
as  an  historical  fact  in  the  case,  the  accident  that 
the  division  of  profits  was  ({ovomed  by  the 
Companies  Clauses  Consolidation  Act  1845,  the 
120tfa  section  of  which  mskes  profits  payable  to 
shareholders  *'  according  to  the  shares  held  by 
them respectivelv,theamount  paid  thereon,  and  the 
periods  during  which  the  same  may  have  been  paid." 
Further,  I  disregard  the  calculations  by  means  of 
which  the  price  paid  by  the  Government  for  the 
undertaking  was  concluded.  It  is  tme  that  for 
this  purpose  each  share  with  51.  paid  was  talra 
at  its  market  Talue-H»y  61.  odd— and  that  each 
201.  of  stock  was  t^en  at  its  market  valae,  which 
would  be  about  four  times  that  sum,  and  it  may 
be  that  those  who  negotiated  the  contract  on 
that  footing  thought  that  the  ^lareholders  and 
stockholders  would  be  paid  in  these  proportions ; 
but  I  do  not  see  how  these  oonsidbrations  can 
affect  the  legal  rights.   The  essential  terms  of 
the  contract,  to  my  mind,  are  that  each  subscriber 
who  elected  to  take  stock  did  so  with  the  know- 
ledge  that  he  parted  with  his  money  once  for  all, 
ana  was  prepared  to  make  a  permanent  invest- 
ment of  the  whole  amount  in  the  undertaking, 
and  that  each  subscriber  for  shares  paid  51.  per 
share  with  the  knowledge  that,  not  paying  up  in 
full  then,  he  could  not  pay  up  in  full  at  hU  option 
at  any  time  subsequent,  bat  would  have  to  wait 
until,  in  the  judgment  of  the  board,  farther 
capital  was  required,  and  that  then,  and  then 
only,  he  would  be  able  to  make  snch  further 
investment  as  the  board  thought  fit.   What  is 
the  hardship  in  keeping  him  to  this  bargain  now 
that,  on  the  dissolution  of  the  company,  it  turns 
out  to  have  been  an  onfortunate  oneP   In  my 
opinion  there  is  none,  and  it  would  be  a  violation 
of  principle  to  hold  that  the  shareholders  are  in 
any  wa^  entitled  to  more  of  the  purchase  mone^ 
than  will  come  to  them  and  the  stockholders  if  it 
be  divided  in  proportion  to  their  subscriptions 
and  the  amount  paid  thereon.    But  it  has  been 
urged  on  behalf  of  the  plaintiffs  that  I  am  bonnd 
by  authority,  Euid  I  am  referred  to  the  cases  of 
Anglesey  Colliery  Oompany  {ubi  sup.),  Crookhavm 
Mining  Company  lubi»t^.),aad£hspart»Maude{iibi 
tup.),  annexed  to  which  there  is  a  note  of  another 
similar  case.   These  are  all  authorities  of  the 
same  class.  They  are  cases  arising  in  the  winding- 
up  of  companies  in  which  the  court  has  been 
called  upon  to  decide  what  contributions  to  losses 
ought  to  be  made  b;  different  classes  of  shane* 
holders.   It  must  not  be  understood  that  because 
the  question  in  any  case  was  not  how  creditOTS 
were  to  be  paid,  therefore  it  was  not  one  of  pro- 
viding for  losses.   As  between  partners  a  loss  is 
incurred  when,  on  the  ultimate  winding-up  of  the 
concern,  the  capital  is  found  to  be  diminished,  and 
this,  it  will  be  observed,  took  place  in  Ex  parte 
Maude,  which  may  all  the  more  convenientlv  be 
taken  as  a  good  example  of  the  class,  because  it 
is  the  last  of  a  series,  and  the  judgments  both  of 
Hellish  and  James,  I1.JJ.  are  mstniotive.  Those 
judgments,  I  think,  show  that  cases  of  that  class 
are  inai^icable  to  the  present  ease.  Mellish, 
L.  J.  rests  on  the  analogy  of  an  ordinary  partnes^ 
ship,  and  says  that  there  the  losses  are  divided  in 
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that  some  portion  of  the  capital  maj  not  have 
been  called  up  if  the  partners  are  liable  to  have  it 
called  up.  James,  L.J.  decides  the  case  on  the 
eame  principle,  thongh  not  mentioning  an  ordi- 
nary partnership,  and  eays  that  equity  must  con- 
aider  that  done  which  ought  to  have  been  done — 
meaning,  as  I  understand  it,  that  in  order  to 
OBCertain  what  contribution  any  partner  or 
member  of  a  company  ought  to  make  towards 
losses,  you  must  ascertain  what  he  was  liable  to 
pa}[}  whether  actually  called  np  or  not,  and  mnst 
insiat  on  hia  paying  that  before  resorting  to  others 
not  under  the  same  liability.  I  fail  to  see  what 
application  that  principle,  which  is  undoubtedly 
sound,  has  to  a  case  where,  because  there  are  no 
losses,  the  liability  to  pay  has  not  arisen  and 
cannot  arise.  My  decision  is  therefore  adverse 
to  the  plaintiffs  on  the  authorities  cited  on  their 
behalf,  as  well  as  on  the  principles  applicable  to 
the  rase  independently  of  those  authorities.  It 
remains  to  consider  SomeB  v.  Currie  {uhi  «ip.). 
This  case  was  relied  on  by  the  defendants  as 
directly  in  point,  but  said  by  the  plaintiffs  to  be 
distinguishable,  and  also  not  necessary  to  be  fol- 
lowed because  inconsistent  with  snbseqnent  cases. 
I  should  be  slow  to  distinguish  a  case  decided  by 
Wood,  V.C..in  1855,  except  on  substantial  groundp, 
and  I  should  be  stiU  slower  to  treat  it  as  overmled 
in  the  absence  of  clear  anthority  to  that  effect. 
The  point  which  I  have  to  decide  was  without 
question  neatly  raised  in  ironies  t.  Currie,  and 
precisely  decided.  The  parallelism  of  the  two 
cases  is  also  complete  in  some  of  the  details, 
and  especially  in  the  circumstance  that  the 
division  of  profits  was  governed  by  the  120th 
section  of  the  Companies  Clauses  Consolidation 
Act  1845.  But,  disregarding  that,  as  really  I 
think  the  Vice-Chancellor  did,  I  find  his  judg- 
ment rested  on  the  sound  principle  of  the  true 
contract  between  the  parties,  which  was  there 
held  to  be,  as  I  hold  it  to  be  here,  that  the 
amount  not  called  np  on  the  shares  not  paid  in 
full  should  not  be  treated  as  part  of  the  capital 
of  the  company,  unless  and  until  the  governing 
body  determined  that  it  was  required  for  the 
purposes  of  the  undertaking.  For  reasons  already 
indicated  I  do  not  find  anything  in  the  snbse- 
qaent  cases  inconsistent  with  this  decision.  They 
oeal  with  contributions  towards  losses,  the  rules 
cxwcerning  which  rest,  I  think,  on  different 
grounds.  I  was  referred  to  Oakhank  Oil  Com- 
pany T.  Crum  ("ufti  sup.),  in  which  Somes  r.  Currie 
was  cited,  and  it  was  suggested  that  the  decision 
was  not  there  regarded  with  favour.  I  find 
nothing  in  the  judgments  of  any  of  the  learned 
lords  reflecting  either  on  the  case  of  Somes  v. 
Currie  or  on  the  principle  of  the  decision,  and  the 
case  in  which  it  was  cited  hos  no  ^plication  to 
the  present.  On  the  other  hand,  I  find  Somes  v. 
Cvarie  referred  to  more  than  once  in  the  leading 
text-book  of  the  day  ('*  LincUey  on  Partnership  "), 
and  without  any  indication  that  it  has  tailed  to 
satisfy  the  profession  or  the  public.  Under  these 
circumstance,  I  might  perhaps  have  contented 
myself  with  treating  Somes  v.  Ovrrie  as  a  binding 
authority  and  following  it  without  question,  but 
I  have  thought  it  better  to  explain  why  myown 
mind  has  arrived  at  the  same  conclusion.  There 
must  be  a  declaration  that  the  holders  of 
partly-paid  shares  and  holders  of  stock  are 
entitled  to  have  the  money  in  question  divided 
between  them  rateably,  in  proportion  to  the 


amounts  paid  by  them  respectively,  so  that  each 
holder  of  20Z.  stock  willreceivefonr  times  as  much 
as  each  holder  of  a  201.  share  on  which  5£.  has  been 
paid  up.  The  costs  of  all  parties  as  between 
solicitor  and  client  will  come  out  of  the  fnnd. 

Solicitors  for  the  plaintiff,  Trinders  and 
Somer. 

Solicitors  for  the  defendants,  Hollamtt  Son, 
and  Cotoard. 


Jan.  20, 21,  22,  24*  U.  and  31. 

(Before  Kbkewich,  J.) 

Allcaud  v.  Seinsbb.  (a) 

Voluntary  gift — Religions  pressure — Independent 
advice —  Continuing  influence — Laches — Axqui- 
eseenee. 

In  1870  the  plaintiff  became  a  memJter  of  a 
ehariiable  suterhooa,  and  took  vow*  of  poverty 
and  of  absolitte  obedience  to  tlie  superior.  The 
vow  of  poverty  enjoined  the  giving  up  of  aUpro- 
peiiy,  but  not  necessarily  to  the  sisterhood  or  for 
charity.  Before  becoming  a  member  the  plaintiff 
had  thoro2tgkly  considered  the  rules,  and  advised 
with  her  friends,  and  she  deliberately  decided 
for  herself,  and  made  known  her  desire  to  devote 
all  her  property  to  work.  After  entering  the 
sisterhood,  from  which  time  any  seeking  advice 
from  extems  was  forbidden,  the  pUtintiff" 
from  time  to  time  handed  over  her  income  to  we 
superior  and  transferred  to  her  aU  the  capital  ((f 
which  she  had  power  to  dispose  inter  vivos,  ana 
also  made  a  wiU  in  favour  the  superutr,  all 
these  gifts  being  for  the  work  of  the  eieterhood. 
The  plaintiff  tefl  the  eieterhood  in  1879,  and 
brought  an  action  againgt  the  superior  to  recover 
the  greater  part  of  her  property  as  obtained  by 
undite  religious  influence.  There  was  no  eridenee 
of  any  sjpedfic  acta  of  undue  influence  inducing 
the  particular  gifts. 

Sdd,  thai  the  various  gifts  were  mere  ministerial 
acts  to  perfect  an  incomplete  gift  already  made 
deliberately,  and  while  the  plaintiff  had  com- 
petent independent  advice  ;  tfuit  such  ministerial 
acta  did  not  demand  any  exercise  of  personal  will, 
nor,  therefore,  necessitate  the  proof  that  they  were 
tfie  result  of  unbiassed  intention,  and  that  the 
charge  of  undue  influence  failed. 

Shortly^  after  leaving  the  sisterhood  the  plaintiff 
had  %iUimated  to  the  superim  her  de<neion  not  to 
redaim  her  property.  The  fiction  wat  brought  m 
1885,  at  lohtefc  time  some  of  the  property  was  aiHl 
in  apedet  the  rest  having  been  epent  on  the  irorh 
of  the  sisterhood. 

Seid,  as  to  the  property  stiU  in  specie,  thai  the 
plaintiffs  inlimation  did  not  amount  to  a  relecue, 
and  that  if  the  charge  of  undue  inflxumte  had  been 
e^ahlished  aha  would  not  hare  been  bound  by 
laches.    As  to  the  gifts  of  cash  from  time  to  time. 

Held,  that  the  plaintiff  was  in  any  case  bound  by 
acquiescence. 

Thi  plaintiff.  Miss  Mar^  Ann  Allcard,  was  for- 
merly a  member  of  a  sisterhood  known  as  the 
"  Sisters  of  St.  Mai7  at  the  Cross,"  and  the  defen- 
dant, miss  Hannah  Skinner,  was  the  Mother 
Superior  of  the  sisterhood.  The  plaintiff  claimed 
(1)  a  declaration  that  certaia  property  made  over 
and  transferred  by  her  to  the  defendimt  was  made 
over  to  the  defendant  as  trustee  for  the  plaintiff. 
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and  not     way  of  gift ;  or,  (2)  in  the  ^tematire, 
a  declaration  th^  the  plaintiff  was  indnced  to 
make  orer  the  said  property  by  nudue  influence, 
and  to  have  the  transfer  set  aside.   (3)  In  any 
case,  payment  of  all  moneys  received  by  the 
defendant  in  resjiect  of  the  said  property,  and  re- 
tnnsfer  of  rertain  Midland  Railway  Stock  and 
Caledonian  Bailway  Stock,  which  still  stood  in 
the  name  of  the  defendant.    The  facts  being 
dealt  with  at  some  length  in  the  learned  jodsre's 
written  jndgment,  it  is  unnecessary  to  state  them 
in  detail.    It  may,  however,  be  stated  shortly 
that  the  plaintiff  alleged  that,  being  a  member  of 
the  sisterhood,  and  acting  under  the  direction 
and  paramount  inflaence  of  the  defendant,  and 
without  any  s^nrate  advice  or  due  consideration 
at  the  reasons  for  or  effect  of  what  she  war  doing, 
she  had  made  over  to  the  defendant  the  property 
in  question,  consisting  of  the  following  items: 
Sept.  1871,  two  cheques,  amounting  together  to 
10d(».:  Jan.  1872,  cheque  for  181.  8«.  2d.i  July 
1874v  Glasgow  and  Greenock  Stock,  now  repre- 
sented by  Caledonian  Bailway  Stock,  11711.; 
Jnly  1874.  Midland  Railway  Stock  of  the  value  of 
5303;. :  March  1876,  Cannock  Chase  Colliery 
shares  of  the  value  of  990L 

In  the  month  of  Marcft  1870,  the  plaintiff, 
acting,  aa  she  alleged,  under  the  paramount  influ- 
«ice  of  the  defendant  and  of  the  Rev.  Mr.  Nihill, 
the  spiritual  adviser  of  the  sisterhood,  had  made 
a  will  of  such  property  as  she  could  so  dispose  of 
in  favour  of  the  defendant.  In  the  year  1879  the 
plaintiff  left  the  sisterhood  and  embraced  the 
Soman  Catholic  faith.  She  subsequently  applied 
to  the  defendant  to  have  delivered  up  to  her  the 
Kill  made  in  favour  of  the  defendant,  which,  after 
some  delay,  was  given  up.  It  was  not  until  the 
Month  of  March  1885  that  the  plaintiff  made  her 
ftmnal  claim,  which  was  the  subject  of  this  action, 
and  restoration  being  refused,  the  present  action 
was  bron^t  on  the  26th  Aug.  1865. 

Sir  Charles  JtvueV,  Q.C.,  Finlay,  Q.C.,  and 
F.  B.  Palmer  for  the  plaintiff. — The  grround  on 
which  it  is  sought  to  set  aside  these  gifts  is, 
that  they  are  the  result  of  a  state  of  minacreated 
and  continued  by  undue  religious  influence.  The 
effect  of  the  rules  of  the  sisterhood  was  to  place 
the  will  of  the  plaintiff  in  entire  subjection  to 
the  will  of  the  defendant  and  Mr.  Kihill ;  and 
this  state  of  mind  was  kept  np  and  intensified 
by  the  discipline  and  daily  life  to  which  the 
plaintiff  had  subjected  herself  and  by  the  vows 
taken  on  her  admission  aa  a  professed  member 
til  the  8isterht>od.  It  ip  no  valid  argument  for 
the  defendant  to  contend  that  the  plaintifTs 
property  was  in  fact  by  her  promise  devoted  to 
this  religtons  purpose  before  she  actually  took 
the  vows  of  poverty  and  obedience,  and  when  she 
was  at  liberty  to  decline  entering  the  siaterhood. 
There  was  at  that  time  a  mere  volnntaiy  promise, 
and  our  case  is,  that  advantage  was  taken  of  the 
phintifTs  state  of  mind  when  she  became  pro- 
fessed, and  that  the  religious  influence  of  the 
daOy  life  of  the  convent  Drought  it  about  that 
that  voluntary  promise  should  be  carried  into 
effect  at  a  time  when  the  plaintiff  could  have  no 
l^ai  advioBt  or  even  communication  with  friends 
and  relations  on  the  subject,  owing  to  the  mle 
iorlndding  discnssion  on  sach  matters  with  the 
eztenial  world.  The  rules  themselves  are  most 
obnozions  to  the  prineiples  of  a  conrt  of  equity, 


when  it  is  considered  that  the  defendant  and  Mr. 
Nihill  are  not  themselves  under  any  sort  of 
control.  The  members  of  the  sisterhood  are  led 
to  believe  that  they  are  entirely  to  give  up  their 
own  will  and  judgment,  subjecting  them  to  those 
of  the  defendant  and  Mr.  Nihill.  A  eift  made 
under  such  circumstances  as  these  womd  be  held 
invalid  in  this  court,  even  though  the  establish- 
ment were  subject  to  some  control,  such  as  the 
bishop's  visitation,  but  the  absence  of  any  control 
whatever  renders  the  authority  more  liable  to 
abuse.  [They  cited  SugiLenin  v.  Bcueley  (6  Yes. 
266)  and  Bhodea  v.  Bate  (13  L.  T.  Rep.  N.  S.  778; 
L.  Rep.  1  Cb.  App.  252}  as  to  the  defence  of 
laches  and  acquiescence.]  The  time  in  respect  of 
laches  in  asserting  her  rights  would  not  begin  to 
run  against  the  plaintiff  until  she  was  aware  of 
her  rights.  She  has  sworn  that  she  was  not 
aware  that  Rhe  had  any  right  to  claim  the 
restoration  of  her  property  until  she  heard  of 
the  demand  made  under  similar  circnmstanoes 
by  Miss  Merriman,  and  that  her  demand  had 
been  acceded  to.  These  various  transfers  of 
property  being  invalid  at  the  time  they  were 
made,  conld  not  be  ratified  by  any  supposed 
acquiescence  while  the  plaintiff  was  still  unaware- 
of  her  rights : 

Savery  t.  King,  27  L.  T.  Bep.  O.  B.  145;  5  H.  of  L. 
CaB.  627. 

There  is  no  anggestioa  of  any  actual  confirma- 
tioti,  but  merely  inaction.  The  principles  as  to 
laches  and  acquiescence  are  the  same,  whether 
the  ground  of  complaint  is  miarepresentation  or 
undue  influence.  This  is  not  a  case  where  the 
plaintiff  has,  "  though  not  perhaps  waiving  her 
remedy,  yet  put  the  other  party  in  a  situation  in 
which  it  would  not  be  reasonable  to  place  him  if 
the  remedy  were  afterwards  to  be  asserted :  '* 
Lindtay  PetreUum  Company  v.  Burd,  L.  Bep. 
5  P.  C.  221,  340. 

As  regards  the  two  sums  of  stock  still  in  specie^ 
the  defendant  must  show  that  the  position  of  the 
sisterhood  has  been  changed,  or  liabilities  or 
expense  incurre4  on  account  of  the  plaintiff's 
delay.  Am  to  the  dividends  and  other  income* 
it  is  no  defence  to  say  that  the  money  has  been 
spent. 

Sir  E.  Clark  (S.-G.).  Warmington,  Q.C,  and 
Edtoard  F<n-d  for  the  defendant.— There  is  no  case 
in  which  a  deed  of  gift  has  been  set  aside  on  the 
ground  of  andue  innnence  where  the  deed  itself 
was  not  in  favour  of  the  person  against  whom  the 
charge  of  undue  influence  is  made,  or  for  a  purpose 
in  which  he  and  not  the  donor  was  interested. 
[Kekbwich,  J. — I  do  not  see  why  the  principle 
should  not  be  extended  so  far.]  The  case  is  not 
one  in  which  the  defendant  has  received  the  pro- 
perty for  her  own  benefit.  She  holds  it  for 
the  common  purposes  of  donor  and  donee  upon  a 
trust  which  could  be  enforced  at  the  suit  of  the 
Attorney- General.  There  is  no  evidence  of  any 
influence  exerted  upon  the  plaintiff  when  the 
transfers  in  1874  and  1876  were  made.  Those 
transfers  and  the  constant  handing  over  of  her 
dividends  were  the  result  of  the  deliberate  deter- 
mination the  plaintiff  had  formed  before  she 
became  professed,  and  at  a  time  when  she  was  in 
commnmcation  with  her  own  friends.  They  were 
inBtinotive  acts  in  pursuance  of  the  life  she  had 
chosen  for  herself  when  she  was  under  her  own 
control  It  was  after  congi^r^tlgiiQJi^i^ 
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yearB  that  she  decided  to  take  the  tows,  and 
eventually  took  them  with  fall  knowledge.  The 
nai  qnestion  is  when  was  the  intention  to  derote 
her  property  for  the  pnrpoeie  of  charity  created 
in  the  plaintiff's  mind : 

Whyts  r.  Mtadt,  2  Ir.  fiq.  Sop.  420. 
The  contention  on  the  other  side  is  that  acts  per- 
formed in  pursuance  of  a  TOlontary  tow  to  act  as 
another  shall  direct  are  performed  under  com- 
pulsion, but  the  iTicIination  of  the  highest  judicial 
anUiority  is  the  other  way : 

Fulham  T.  McCarthy,  11  L.  T.  Bap.  0.  B.  380; 
1 H.  of  L.  Cm.  703,  721. 
There  is  no  proof  whatever  that  an^  undue  in- 
fluence was  exercised  over  the  plaintiff  at  the 
time  when  she  was  considering  whether  she  would 
devote  herself  and  her  property  to  the  service  of 
the  poor.  The  rule  of  poverty  was  interwoven 
with  the  whole  system  of  the  li^  thus  deliberately 
chosen  by  the  plaintiff,  and  was  in  fact  a  safe- 
guard to  the  prafwsed  sisters  themselves,  re- 
moving one  temptation  from  going  back  into  the 
world.  From  the  time  a  sister  beotme  professed 
ehe  had  given  up  not  only  property  but  the  possi- 
bility of  havine  any,  and  this  voluntary  poverty 
tor  the  sake  of  others  was  nsed  as  the  forcible 
teatore  in  their  claim  upon  the  public,  from 
irhom  they  sought  contributions.  The  plaintifTs 
own  evidence  establishes  that  she  thoroughly 
nnderstood  the  undertaking  with  which  she  asso- 
ciated herself,  and  that  she  willingly  adopted  it. 
Her  own  letters  and  evidence  also  show  that  she 
adhered  of  her  own  free  will  to  the  life  through 
all  the  successive  stages  from  the  time  when  she 
first  became  a  postulant  in  1870 ;  nor  is  there  a 
word  of  evidence  that  any  undue  influence  was 
exercised  upon  her  by  either  the  defendant  or  'S/Lr. 
NihUl.  There  is  no  pretence  for  a  case  of  undue 
influence ;  it  was  a  case  merely  of  sustained  in- 
tention from  the  beg^nnizig  of  herconnection  with 
the  aisterhood,  and  whether  sustained  a  vow 
or  not  is  immateriaL  Suffumin  v.  JBaaeiey  {kH 
•up.)  was  no  case  of  a  person  becoming  a  member 
of^an  association,  and  voluntarily  devoting  pro- 
perty for  the  purposes  of  the  association.  It  is 
tra«  that  in  Moghton  v.  Hoghton  (15  Beav.  278, 
299),  Lord  Langdale,  M.R.  says  that  the  court 
infers  the  probability  of  undue  influence  in  cases 
of  spiritual  instructor  and  pupil,  and  the  like, 
but  the  cases  there  referred,  to  are  not  cases 
where  donor  and  donee  are  members  of  one  asso- 
ciation, and  have  the  same  object  in  view,  and 
where  the  religious  influence  itself  is  part  of  the 
life  of  the  association.  In  Hunter  v.  Atkina 
^3  Hy.  &  K.  113-135)  Lord  Srougham  says  that  it 
is  the  duty  of  the  donee  towards  his  client,  ward, 
or  eutui  que  iruat,  to  "  place  himself  in  exactly 
the  same  position  as  a  stranger  would  have  been 
in,  so  that  he  may  gain  no  advantage  whatever 
from  his  rdation  to  the  other  party,  OCTond  what 
may  be  the  natural  and  unavoidable  conse- 
quence of  kindness  arising  out  of  that  relation." 
Here  the  plaintiff  says  herself  she  has  done 
exactly  what  she  intended;  and  the  beneflts  she 
has  c<mterred  were  not  for  the  gain  of  the  defen- 
dant, but  for  the  advantage  of  the  common 
object  which  both  had  in  view,  namely,  the  good 
of  the  poor.   They  referred  also  to 

SotUdM  T.  Prince,  2  L.  T.  Bep.  N.  S.  720 ;  2  Giff. 
246. 

We  submit  further,  that  the  jdaintiff  is  bound  by 


delay  and  acquiescence.  Besides  that  there  have 
been  several  years  of  delay  since  the  plaintiiE 
became  cognisant  of  her  position,  there  baa 
been  the  continued  acquiescence  in  the  constant 
user  of  her  property,  she  knowing  that  the  income 
was  being  applied  for  these  charitable  purposes 
in  the  daily  expenses  of  the  community. 
[Kbuwich,  J. — I  think  as  to  this  part  of  the  case 
you  must  distinguish  between  the  two  sums  of 
stock  which  are  still  in  specie  and  the  rest  of  the 
property.]  It  is  said  that  the  time  of  delay  ran. 
as  against  the  plaintiff  from  the  time  when  she 
knew  her  rights,  but  the  point  of  time  is  when 
she  was  aware  of  the  facts  ctHistitutii^  her  title 
to  relief: 

Lindaay  Pttrotnan  Company  r.  Hwrd,  L.  Bm.  5 
P.  Cat  p.  an  ; 

as  to  which  she  is  not  now  in  possession  of  % 
single  fact  of  which  she  was  not  aware  one  week 
after  leaving  the  sisterhood.  But  there  is  not 
only  dela^  in  enforcing  her  claim,  but  evidence 
from  which  a  jury  would  draw  the  conclusion 
that  the  plaintiff  elected  to  abide  by  her  conduct 
after  she  quitted  the  sisterhood.  In  1879,  after 
leaving  the  sisterhood,  she  consulted  her  brother 
and  Father  Christie,  and  decided  to  claim  only 
the  will  which  she  had  executed  while  in  the 
convent ;  and  on  the  occasion  of  making  her  second 
will  told  her  solicitor,  Mr.  Blount,  that  she  did 
not  intend  to  ask  for  a  return  of  what  she  had 
given.  The  words  of  Lord  Selbome,  in  MitdteU 
V.  Ham/ray  (46  L.  T.  Kep.  S.  694;  8  Q.  B.  Div. 
587-591),  apply  exactly  to  this  case:  "  This  is  not 
a  case  m  mere  acquiescence.  She  determined  that 
she  would  not  undo  what  she  had  done."  They 
cited  also 

Blake  v.  maU,  4  Ir.  Ch.  Bep.     8.  840 ; 

Bs  MeUaift't  Tnwto,  10  L.  T.  Bop.  N.  S.  :8|  2 

De  G.  Jo.  St  8m.  122. 

Haldane  for  the  Caledonian  Bailway  Company. 
C.  M.  Sargant  for  the  Hidland  BaUway  Com- 
pany. 

Sir  Ch(arU$  fiuMeO,  Q.C.,  in  replv.— The  tow 
of  obedience  to  the  will  m  the  defendant,  treatinf^ 
her  voice  as  the  voice  of  Qod,  was  not  a  vow 
which  could  have  been  enforced  by  this  court, 
and  yet  the  court  is  asked  to  support  a  gift  made 
under  the  influence  of  these  vows,  although  the 
plaintiff  has  changed  her  mind.  We  accept  the 
view  of  the  other  side  that  these  w^  instinctive 
acts,  done  under  the  belief  that  the  plaintiff 
would  otherwise  have  failed  to  .do  her  duty. 
After  once  entering  the  convent,  if  it  had 
occurred  to  the  plaintiffs  mind  txt  retract  her 
vows  and  obligations,  or  that  at  some  future  time 
she  might  come  to  think  that  the  vocation  she 
had  chosen  was  unsuited  to  her,  it  is  a  necessarr 
conclusion  from  the  position  held  by  Mr.  NihiU 
as  confessor,  that  she  would  have  been  advised 
that  such  a  contemplation  was  a  sin,  and  would 
have  treated  it  as  a  suggestion  of  the  devlL  The 
court  will  judge  from  t&  &ct8  wha^  the  probaUe 
influence  was,  without  direct  evidence  of  overt 
acts  of  spiritual  pressure.  It  is  no  answer  to  aay 
'  that  even  then  the  plaintiff  might  have  bem 
resolute.  [^Kekswich,  J. — I  quite  agree  to  the 
last  proposition,]  It  is  not  sumcient  to  show  that 
the  plaintiff  knew  what  she  was  doing;  the  point 
is  that  she  had  not  competent  indepenc^nt  aavioe. 
It  is  areued  by  the  otner  side  that  this  is  not  a 
case  of  cne  donea  obtaining  the  beo^t. 
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Lord  Eldon  in  BttguaUn  t.  Baadey  {vhi  np.) 
deals  irith  that  defence,  citing  the  judgment 
Wifanot.  C.J.  in  BridgemoM  v.  Onen  (2  Yea.  627 ; 
IVilm.  58)  that  whoever  receiTes  a  gift  onder  auoh 
circumstances  "  most  take  it  taintm  and  infected 
with  the  undue  influence  and  imposition  of  the 
person  procnrmg  the  gift."  [Hie  learned  counsel 
cited  further  at  let^h  from  the  jndgment  of 
Turner,  L-J*.  in  Rhode*  y.  Bate  (u&i  «up.)  as  to  the 
necessity  of  competent  independent  advice  being 
neoeeuiy  in  casee  of  influence  founded  upon 
emfidence.]  In  Ft^Kam  v.  McGanik^  {ubi  tup.) 
the  case  was  not  one  between  donor  and  donee. 
Relief  wae  refused  in  that  case  because  donor  and 
donee  were  joined  bb  eo-plaintiSa.  The  dis- 
poBition  of  toe  money  forms  no  defonce.  We 
antHDit  the  acconnts  do  not  show  anr  apiutipri- 
■tkm  to  ifae  building  fund.  As  to  lacheB  and 
acqaiesoence,  it  must  be  shown  that  plaintifE 
knew  her  rights  and  deliberately  acted  so  as  to 
prejudice  the  defendant,  and  that  the  defendant, 
lel^ing  on  her  conduct,  altered  her  position  in- 
janonsly  to  herself.  This  clearly  cannot  be  so  as 
regards  the  undisturbed  funds  of  stock.  As  to 
the  statement  that  the  Shoreditch  scheme  was 
enlarged  in  reliance  upon  the  plaintifE's  promise, 
this  was  at  a  time  when  ^e  plaintiCE  had  been  a 
postolant  only  one  month,  and  it  cannot  but  have 
been  contemplated  that  she  might  afterwiurds 
reclaim  her  promise.  The  maxim  IgnoraitUia 
iegia  nenunem  tseeutai  ^plies  to  cases  of  well- 
known  rules  of  law,  not  to  a  case  of  this  kind, 
whne  the  pluntiS  could  not  possibly  be  aware  of 
the  equitable  doctrines  on  such  matters : 

JHsrl  BsaudUnnp  r.  Winn,  L.  B^.  6  E.  ft  I.  App. 

Cur.  adv.  vuU. 

Jtm.  31. — ^Kexxwich,  3.  delivered  the  following 
written  judgment.— The  question  to  be  decided  in 
this  case  is  whether  the  plaintiff.  Hiss  AUcard, 
is  entitled  to  avoid  certain  gifts  made  by  her  in 
favour  of  an  association  of  which  she  was  for 
many  years,  but  is  not  now,  a  member.  That 
the  association  was  foui^ded  and  maintained  for 
religious  purposes ;  that  its  founder  and  spiritual 
director,  and  as  re«irds  matters  of  business,  its 
only  responsible  officer,  was  a  clergyman  of  the 
Chnrdi  of  England;  that  the  associatk>n  was 
intended  to  be  a  Church  of  Sngland  Bssooiation ; 
and  tiiat  the  plaintiff  has  sinoe  shit  quitted  it 
become,  and  quitted  it  because  she  wished  to 
become,  a  member  of  the  Church  of  Borne,  are 
hiatoric^  facts  in  the  case — not  to  be  forgotten, 
bat  having  no  bearing,  except  as  historical  &ct8, 
on  the  issues  to  be  decided.  They  are  iasnes  of 
hm  (depending,  of  course,  as  issues  of  law  ever 
dcN  on  the  £acts  proved  or  admitted),  and  I  have 
considered  and  I  intend  to  decide  them  without 
T^iard  to  any  claims  which,  were  I  not  deciding 
them,  either  party  might  have  had  on  my 
sympathy.  The  facts  necessary  to  be  borne  in 
mind  are  numerous  and  important,  but,  fortu- 
nately, there  is  but  little  dispntn  about  them. 
Here  and  there  one  finds  a  conflict  nf  evidence 
in  some  matter  of  detail,  and  here  and  there  some 
uncertainty  about  the  date  or  particulars  of  a 
given  transaction  or  event;  but,  regarded  as  a 
wh^  the  evidence,  now  that  it  is  all  before  the 
ooort.  is  a  oonsistent  and  satislactoTy  recrad  of 
1^  events  to  which  it  was  directed.  I  do  not 
jnropose  to  recapitulate  it  at  anr  leaigth;  I 
diall  only  nuoition  those  facts  which  seem  to  me 


necessary  by  way  of  explanation  of  the  contu- 
sions at  which  I  hare  arrived.  The  plaintiff  is 
the  daughter  of  a  gentleman  of  considerable 
fortune  who  died  in  the  year  1861.  He  left 
a  widow,  the  mother  of  the  plaintiff,  who  still 
survives,  and  several  children  oesides  the  plain- 
tiff.  The  eldest  sou,  Mr.  W.  H.  AUcard,  is 
a  member  of  the  Bar.  He  does  not  appear  to 
have  practised,  but  in  the  course  of  his  legal 
studies  or  otherwise  he  learned  the  art  of  so 
expressing  himself  in  writing  about  matters 
of  business  as  to  make  his  statements  clear  and 
easily  imderstood  by  any  intelligenc  person,  and 
I  think,  too,  that  his  loiters  show  eapaoi^ 
of  giving  distinct  and  prudent  advice.  This 
Hr.  Allcard  was  trustee— not  the  sole  trustee, 
bnt  the  most  active  one — of  the  father's  will. 
By  that  will,  subject  to  a  provision  for  the 
widow  uid  an  annuity  whidi  afterwards  dropped, 
the  estate  was  directed  to  be  distributed  amon|^ 
the  children  on  the  youngest  attaining  twraity- 
one.  It  does  not  appear  what  provision  was 
made  for  Mi&s  Allcard  until  that  date,  but  I 
take  it  for  granted  that  there  was  some  pro- 
vision, and  having  regard  to  the  ultimate  benefits 
taken  by  her  under  the  will,  such  provision  was 
probably  of  a  substantial  character.  On  the 
youngest  brother  attaining  tweuty-(Kie,  which 
happened  in  1870,  her  distributive  share  of  her 
f^er's  estate  may  be  thus  stated:  First,  she 
was  entitled  to  a  sum  of  abont  80001.  absolutely ; 
secondly,  she  was  entitled  to  a  further  sum  of 
like  amount  for  lifb,  with  a  power  of  disposition 
by  will  only;  and  thirdly,  she  was  entitled  for 
me  to  the  mcome  of  50001.,  over  which  she  had 
no  power  of  disposition  at  alL  On  the  droppincf 
of  the  annuity  before  mentioned  she  beamw 
entitled  to  something  more,  and  it  seems,  too 
(though  it  has  not  bem  proved  or  stated),  that 
on  the  death  of  her  mother  she  will  be  entitled  to 
some  share  of  the  property  appropriated  for  the 
provision  of  that  lady  s  income.  Miss  Allcard's 
father  having  died,  as  already  stated,  in  1861,  she 
continued  to  live  at  home  with  her  mother  until 
she  joined  the  sisterhood  to  be  presently  men- 
tioned. There  is  no  record  of  her  home  life,  nor 
is  there  evidence  of  aiiy  other  member  of  the 
family  living  under  the  same  roof ;  but  it  may  be 
inferred  from  the  correspondeuoe  that  the  ddflr 
brother,  as  also  another  whose  name  is  not  man- 
ticnud.  was  a  frecment  visitor ;  and  it  is  a  reason- 
able conclusion  mat  while  remainiug  at  home* 
Miss  Allcard  obtained  sufficient  iuformatkm 
respecting  her  father's  estate  and  the  contents  of 
his  will  to  enable  her  to  understand  and  ^PFwe- 
ciate  her  own  position  with  regard  to  them.  The 
subsequent  letters  of  the  brother,  to  which  I 
mast  again  refer,  would  be  unintelligible  if  this 
were  not  the  case.  In  1868,  whether  because  un- 
happy at  home  (of  which  there  is  a  trace),  or 
becaiue  anxious  to  devote  herself  to  good  works, 
she  consulted  some  clergyman,  who  introduced 
her  to  Mr.  Nihill,  a  person  of  some  importance  in 
this  case.  Mr.  Kihill  had  then  lately  come 
to  London  from  Manchester,  and  was  curate  or 
vicar  (lam  not  surewhich)  St.  Muk's,  Finsbury. 
He  was  then  in  the  process  of  founding,  wim 
the  aasistance  of  the  defendant.  Miss  Skinner, 
the  association  to  which  it  will  be  convenient 
to  refer  as  "the  sisterhood."  It  corsisted  at 
that  time  of  Miss  Skinner  herself  and  some  two 
or  more  otW  ladies,  who  occiuii^. 
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model  lodging-honie,  and  had  no  definite  rales 
reduced  into  writing.  But  the  idea  was  not 
entirely  new.  It  had  oeen  mooted  in  Manchester, 
whence  both  Mr.  Nihill  and  Miss  Skinner  had 
migrated.  Its  general  pnrposea  were  well  ander- 
Btood,  and  these,  as  well  as  the  rules  snbseqnently 
framed,  are  foreshadowed  in  two  letters  of  Mr. 
Kihill,  dated  one  in  1865,  and  the  other  on  the 
22th  Aug.  1866,  which  have  been  produced.  Mr. 
Nihill  introduced  Miss  Allcard  to  Miss  Skinner 
as  the  person  best  calonlated  to  proride  the 
•«npl<^rment  for  which  she  was  asking.  She  did 
not  at  once  join  the  sisterhood.  In  July  1866  she 
beoame  an  associate— that  is,  she  was  permitted 
"to  help  the  sisters  in  their  good  works,  but  was 
not  one  of  the  body,  did  not  reside  with  them, 
and  was  free  to  come  and  go  as  she  pleased. 
Influenced  she  no  doubt  was  by  those  with  whom 
she  fipent  the  greater  part  of  her  time  and 
strength ;  bnt  sue  was  not  removed  from  the 
influence  of  home,  and  her  mother  and  brother 
knew  what  she  was  doing,  and  apparently  did 
not  hesitate  to  express  their  objections  to  the 
prospect  before  her.  While  occupying  this  posi- 
tion she  must  have  learned  what  would  be 
demanded  of  ber  if  she  joined  the  sisterhood, 
and  she  must  have  known  that  her  fortune  would 
be  a  handsome  contribution  to  the  aocompliafa' 
ment  of  works  then  contemplated.  After  an 
intervti  of  eighteen  months,  vis.,  in  January 
1870,  Miss  Allcard  entered  the  third  and  lowest 
•order  of  the  sisterhood;  she  became  a  postulant. 
From  that  time  she  turned  her  back  on  her  home 
and  bound  herself  to  the  religious  life.  Trae,  she 
was  still  entitled,  according  to  the  rules  of  the 
sisterhood,  to  leave  it,  and  she  had  no  more  ap- 
propriated her  propertv  than  her  life  to  the 
work ;  but  she  nad  submitted  to  an  influence 
which  is  known  to  be  powerful  and  seldom  loses, 
or  is  allowed  to  lose,  its  hold.  While  a  postulant 
she  made  a  will  in  favour  of  the  sisterhood.  It 
was  a  rale  that  a  postulant  shonld  make  a  will, 
but,  according  to  the  rule,  the  destination  of  ber 
property  was  unfettered,  the  avowed  object  being, 
not  that  she  should  endow  the  sisterhood,  but 
that  she  dionld  pauperise  herself.  The  evidence 
is  not  distinct  respeofcine  the  circumstances  nnder 
which  the  will  was  mocfe.  There  is  none  to  show 
that  either  Mr,  Nihill  or  Miss  Skinner  dictated 
to  Hias  Allcard  the  disposition  of  her  property, 
but  I  think  that  the  snbstfuice  of  the  will  was 
the  natural  result  of  convent  influence,  and  it  is 
not  too  much  to  say  that  the  like  influence  must 
have  prompted  the  terms  of  f^f  t.  Miss  Allcard 
was  admitted  to  the  novitiate  in  April  1870. 
She  was  therefore  a  postulant  for  much  less  than 
the  prescribed  term  of  six  .months ;  but  this  is 
readily  accounted  for  by  the  long  period  during 
which  she  was  merely  an  associate.  In  Aug.  1871 
she  was  admitted  a  lull  member  of  the  sisterhood 
—that  is  to  say,  so  far  as  vows  could  bind  her  for 
life,  she  then  became  boand  for  life  to  the  society 
and  to  the  work  which  she  had  undertaken.  Not- 
withstanding this,  she  for  some  reason  beoame  dis- 
satisfied with  hw  position,  and  ultimately  she  left 
the  convent  on  May  9, 1879— that  is,  nearly  eight 
yeuv  after  she  became  a  sister,  and  nearly  eleven 
years  after  she  becune  an  associate.  On  the 
16tb  of  the  same  month,  she  formally  joined  the 
Church  of  Rome,  with  which  her  heart  had 
apparentlT  been  for  some  time  before.  During 
the  period  to  which  I  have  jnst  referred  Hiss 
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Allcard  bestowed  a  large  pwtion  of  her  fortune 
on  £he  sisterhood.  She  had  not  executed  a 
deed  of  gift  such  as  prescribed  by  the  rules. 
Why  this  was  not  required  of  her  has  not  been 
explained,  nor  is  any  explanation  necessary.  She 
had,  as  already  stated,  made  a  will,  which  was  of 
course,  liable  to  be  revoked,  but  if  unrevoked 
would  have  operated  largely  for  the  benefit  of  the 
sisterhood.  She  had  received  from  her  brother 
from  time  to  time  paymoit  of  her  income — that 
is,  the  annual  produce  of  so  much  of  her  fortone 
SB  was  nob  reaUsed;  and  sha  had  also  reomved 
from  him  the  capital  to  which  she  was  entitled  on 
the  diatribntion  of  her  father's  estate.  The 
whole  of  this,  both  ino(Bne  and  capital,  waa 
devoted  to  the  sistfflfaood,  and  was  made  over  to 
Miss  Skinner  for  that  purpose.  Miss  Allcard 
seeks  to  avoid  only  six  items  of  gift,  which 
are  mentioned  in  the  fourth  paragr^h  of  the 
statement  of  claim,  bnt  it  is  necessary  to  re- 
member that  these  were  not  all,  and  that  those  nob 
included  in  the  list  were  of  considerable  amount. 
No  one  suggests  that  there  was  impropriety  or 
illegality  in  these  gifts  or  any  of  them.  The  law 
neither  encourages  nor  discourages  such  asso- 
ciations as  was  this  sisterhood,  or  gifts  made  by 
charitably  disposed  persons  to  them.  The  law 
allows  amolnte  freedom  of  disposition,  and  only 
insists  that  when  duUenged,  nnder  mch  dnmm- 
stances  as  exist  here,  we  disposition  shall  be 
proved  to  have  bem  absolntdy  tree.  What  ia 
required  law  for  the  fulfilment  of  this  condi- 
tion ?  The  law  does  notexclnde  influence.  Nay, 
it  recognises  influence  as  natural  and  right.  Few^ 
if  any,  men  are  gifted  with  characters  enabling 
them  to  act,  or  even  think,  with  complete  inde- 
pendence of  others,  which  conld  not  largely  exist 
without  destroying  the  foondations  of  society. 
But  the  law  requires  that  influence,  howev^ 
natural  and  however  right,  shall  not  be  unduly 
exercised — that  is,  shall  be  exercised  only  in  di^ 
proportion  to  the  surrounding  circumstances  and 
the  strength  of  the  person  submitted  to  it.  The 
more  powerful  influence  or  the  weaker  patient 
alike  evokes  a  stronger  application  of  the  safe- 
guard, and  there  can  be  no  case  more  urgently 
requiring  it  than  one  of  the  influence  df  a  priest 
director  or  mother  superior  of  a  ctrnTont  on  an 
fflnotional  woman,  residing  within  the  convent 
w&Ub,  and  subject  to  its  discipline.  If,  therefore, 
the  fair  inference  from  all  the  facts,  fairly  wmghed 
and  considered  together,  be  that  Miss  Allcard 

Earted  with  her  property  in'  favour  of  the  sister 
ood  by  reason  of  the  influence  exercised  over 
her  as  a  member  of  the  sisterhood —■  whether 
postulant,  novice,  or  sister  —  the  gift,  in  my 
opinion,  cannot  stand.  Nor  should  I  think  it 
necessary  to  such  a  conclusion  to  find  direct 
evidence  of  influence  exercised  by  word  of  month 
or  gesture.  Beligious  influence  is  the  most 
subtle  of  all,  and  may  well  be  exercised  by  means 
and  channels  which  for  other  purposes  might  be 
of  little  avail ;  and  the  teaching  of  the  daily  life 
(including,  of  coune,  Uie  rules  of  poverty  and 
obedience)  would  be  enongh  of  itself  to  justify 
the  assertitm  l^at  no  inmate  of  the  ctmTent  could 
make  a  voluntary  disposition  of  her  fortune,  or  a 
considerable  part  of  ner  fortune,  in  favour  of  the 
sisterhood  woich  would  stand,  if  challenged* 
except  under  advice  competent  and  independent. 
This  excejition  is  important.  The  law  does  not 
prohibit  gifts  to  sisterhoods  hf'nMmbnbany 
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than  it  proliibita  gifts  by  warda  to  guardians 
4VchildTeiLto  parents;  but  vhere  the peramonnt 
influence  preanmably  exists  it  osstB  on  the 
possessor  (d  Bucb  inflaenoe  the  burthen  of  prov* 
mg  that  the  gift  was  free,  and  it  holds  an  essential 
part  of  that  proof  to  be  that  the  donor  had 
competent  independent  advice."  It  was  urged 
in  axgament  that  such  advice  most  be  "  l^;al." 
I  pointed  out  to  Sir  Charles  Russell  that  this  was 
nofe  the  language  of  some,  at  least,  of  the  autho- 
rities, and  th^  in  particular,  it  was  not  the 
lai^ii^^  of  the  considered  judgment  of  Turner, 
L^.  in  Ekodn  v.  Bate  (uMtupOi  oa  which  reliance 
was  placed.  The  answer  was,  that  in  a  large 
nomber  of  cases  (and,  of  ooorse,  it  was  intended 
to  inehide  the  present  one)  the  only  competent 
adrice  was  "  ]^aV  To  that  I  do  not  assent.  The 
■drioe  which  is  more  violently  required  is  that  of  a 
man  of  the  world — a  man  of  common  sense— who, 
w^bont  de8{n«ng  emotion,  does  nob  rank  it  among 
the  virtues,  but  almost  finds  a  place  there  for  pru- 
denoe.  Such  a  man,  especially  if  in  a  general 
way  conversant  with  the  administration  of  pro- 
per^, and  capable  of  expressing  his  views  clearly 
and  strongly,  would  be  a  far  better  adviser  than 
a  solicitor  or  counsel,  however  learned  in  the 
Jaw,  who  did  not  possess  these  qualifications. 
The  necessity  of  competent  independent  advice, 
wherever  that  necessity  occurs,  is  nob  ^ected  by 
the  consideration  that  the  advtoe,  however  plainly 
and  strongly  given,  wonld  in  M  proliability  be 
diaregardea,  or,  in  other  words,  that  the  doiwe  of 
a  obtuned  by  the  exercise  of  undue  influence 
BUg^t  insist  on  the  donor  adopting  this  precau* 
tarn  (which  woald  make  the  gift  indubitably  safe) 
withoat  nmntng  any  ^ipreciable  risk  of  loss.  I 
agree  with  Bir  Charles  Bassell  that  if,  at  anv 
stage  of  her  conventual  career,  Miss  Alloard  had 
resorted  to  the  advice  of  externa,  the  result  would 
have  been  in  substauoe  that  which  he  so  drama- 
tically portrayed,  and  she  wonld  have  pat  from 
her  the  advice  received  as  a  temptation  of  the  evil 
one ;  but  this,  I  expect,  csnnot  make  the  advice 
less  necessary  if  otherwise  required.  Mr.  War- 
mingtcHi  argued  that  the  principles  just  discussed 
cannot  be  applied  to  a  case  like  the  present,  where 
a  member  of  an  association  makes  a  gift,  not  in 
&vanr  of  a  stranger  or  another  member  for  his 
or  her  own  beneflt»  but  to  another  member  for 
the  benefit  of  tiie  association  to  which  they  both 
beloi^,  and  he  challenged  his  opponents  to  find 
an  antbority  in  point.  None  has  been  produced. 
I  do  not  the  less  decisively  reject  the  argument. 
I  can  imagine  a  declaration  of  tmsts  placing 
obstacles  in  the  way  of  relief,  and  even  here  the 
plaintiff  might  have  been  obstructed  if  the 
Solicitor-Greneral  had  thought  it  right  to  insist 
on  the  objection  for  want  of  parties  taken  by  the 
16th  paragraph  of  the  defence.  But  the  difii- 
cnlty  wonld  be  one  of  form,  and  not  of  sub- 
st&noe.  Whenever  it  becomes  necessary  the 
ooiurt  will,  I  am  satisfied,  provide  the  means  of 
doing  jnstice,  and  not  allow  a  gift  otherwise 
avoidable  to  be  sustained  because  religious 
fervour  or  l^<al  ingenuity  has  devoted  it  to  pious 
pniposes  inrtiaad  of  to  the  worldly  benefit  of  in- 
dividiMls.  Tb»  court  is  ever  unwilling  to  inter- 
fere with  innocent  third  parties,  but,  after  all. 
ih/m  are  in  the  case  supposed  mere  volunteers, 
and  can  assert  no  rights  stronger  than  those 
through  whom  they  claim.  This  is  really  involved 
in  Lord  Bldon's  jndgment  In  Huguenxn  v. 


Ba$eUt/  (vbi  «up.).  He  says  ■■  I  should  regret 
that  any  doubt  could  be  entertained  whether  it  is 
not  competent  to  a  court  of  eqatty  to  take  away 
from  third  persons  the  benefits  which  they  have 
derived  from  the  fraud,  imposition,  or  andne  in> 
fluence  of  others.  The  case  of  Bridgeman  v. 
Oreen  is  an  express  authority  that  it  is  with- 
in the  reach  ot  the  principle  of  this  court  to 
declare  that  interests  so  gamed  by  third  persons 
cannot  possibly  be  held  by  them,  and  Lord  Hard* 
wicke  observes  justly  that  if  a  person  could  get 
out  of  the  reacn  of  rhe  doctrine  and  principle  of 
this  court  by  giving  interests  to  third  persons, 
iiutead  of  reserving  them  to  himself,  it  would  be 
almost  impoeaible  ever  to  reach  a  case  of  fraud." 
The  principles  which  I  have  endeavoured  to 
expbun  will,  I  think,  be  found  consistent  with 
the  many  authorities  cited  in  argument,  including 
those  to  which  I  have  already  referred,  and  also 
HogfUon  v.  Hoghto»  (15  Beav.),  where  Lord 
Bomilly,  on  page  299,  uses  language  which  may 
with  advantage  be  quoted.  After  saying,  in  Lord 
£ldon's  words  taken  from  Huguenin  v.  Ba$eley, 
"  The  question  is  not  whether  the  donor  knew 
what  he  was  doing,  but  how  the  intention  was 
produced,"  he  adds,  "  and  though  the  donor  was 
well  Kware  of  what  he  did,  vet  if  his  disposition  to 
do  it  was  oroduced  by  undue  influence  the  trans- 
action would  be  set  aside."  There  were  two  cases 
cited  from  the  Irish  Equity  Reports.  The  first, 
WhyU  T.  Maade  (vhi  «up.^,  was  a  convent  case, 
and  in  that  respect  in  point  here;  but,  on  the 
other  hand  it  was  a  case  of  fraud  by  way  of 
breach  of  contract,  and  therefore  not  a  good 
illustration  of  the  general  principle  on  which 
gifts  are  avoided  for  undue  iunoence.  Here  every- 
thing was  doneregnlarly.ia  the  Sense  of  being  doue 
according  to  the  rules  of  the  sisterhood  and  to  the 
plan  to  which  Miss  Allcard  had  submitted.  The  dis- 
tinction between  the  two  oases  is  not  unimportant. 
The  other  case,  McCarthy  v.  MeUarthy  (9  Ir.  Eq. 
Rep.  620),  reported  in  the  House  of  Lords  nnder 
the  name  of  Fulham  v.  McOarthy  {ubi  tup.),  is 
really  of  no  value  at  alL  The  Lord  ChanceUor  of 
Ireland  (who,  I  see,  was  not  Lord  St.  Leonards) 
had  made  a  strange  decree  for  somewhat  strange 
reasons,  and  it  was  reversed  in  the  House 
of  Jx»rds  withoat  discussion  of  the  merits  of 
the  case.  Lord  Brougham,  it  is  trne,  referred 
to  a  question  said  by  him  to  be  one  of  diffi- 
culty, wbu;b  is  not  foreign  to  the  present 
case,  but  he  did  so  only  for  the  purpose  of 
saying  that  be  wonld  not  express  any  opinion  on 
on  it.  My  opinion  shall  be  presently  stated. 
With  this  statement  of  principles  and  this  com- 
ment on  the  anthorities,  I  have  to  consider  how 
they  onght  to  be  applied  to  the  present  case,  but 
before  doing  &o  I  must  briefly  contiaue  the  narra- 
tive of  the  plaintifTs  life,  in  order  thoroughly  to 
explain  her  position.  As  already  stated,  she  left 
the  convent  on  the  9th  May  1879,  and  was  received 
into  the  Church  of  Rome  on  the  lt!th  of  the  same 
month.  It  seems  that  she  immediately  consulted 
her  brother^  the  trustee  of  her  father  s  will,  who 
had  corresponded  with  her  throughout  her  con- 
vent life,  and  in  whom,  obviously  and  with  reason, 
she  placed  much  confidence.  She  told  him  that 
she  had  executed  a  will  in  favour  of  the  sister- 
hood, and  at  her  request  he  prepared  for  her 
another,  which  she  then  executed,  merely  revoking 
the  first.  She  must  have  told  him  that  the 
remittances  made  by  him  to  her  l^thfl^-CQQieat 
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were  in  hands  of  the  sisterhood,  and  asked  his 
advice  respecting  them.  Whether  he  advised  her 
not  to  trouble  herself  about  it,  or  simplj 
declined  to  trouble  himself,  I  am  not  sure ;  but 
about  the  same  time  she  consulted  a  priest  of  her 
newlj-adopted  faith  —  Father  Christie  was,  I 
think,  his  name — and  was  advised  by  him  not  to 
trouble  herself.  Upon  this  advice  she  acted. 
On  the  19th  May  1879,  and  again  on  the  21  st  May 
1879,  and  even  a  third  time  on  the  14th  June 
1879,  Miss  AUoard  wrote  to  Hiss  Sldnner,  whom 
she  still  addressed  in  terms  of  affection  and 
renieot,  and  asked  to  have  returned  to  her  the 
will  which  she  had  executed  at  the  convent,  and 
which  had  become  useless.  It  seems  that  Miss 
Skinner  and  Miss  Allcard  were  both  under  the 
immression  that  the  latter  had  executed  a  deed  of 
^ift.  This  turns  out  not  to  be  the  case ;  but  the 
unpression  was  valuable  as  evoking  from  Miss 
Allcard  a  remarkable  statement  of  the  difference 
between  a  will  and  a  deed.  It  is  possible  to  put 
more  than  one  constraction  on  the  letter  of  the 
14th  June  1879,  in  which  this  statement  occurs, 
bnt  on  any  constraction  it  plainly  shows  that  she 
knew  that  she  had  bestowed  on  tne  convent  pro- 
perty to  which  the  will  had  no  application,  and 
that  a  revocation  of  the  gift  of  such  property  was 
not  possible  hy  a  mere  act  of  her  own.  as  was  the 
revocation  of  her  will.  Miss  Allewd  did  not 
consult  a  solicitor  until  Jan.  or  Feb.  1880.  She 
then  consulted  "Mx.  Blonnt.  her  solieitOT  in  the 
present  action,  who  made  awill  for  her.  She  was 
not  capable  of  giving  Mr.  Blount  such  informa- 
tion respecting  her  property  as  a  solicitor  would 
naturalTv  require  in  order  to  prepare  a  complete 
will,  and  for  that  purpose  he  had  to  obtun  a  copy 
of  the  father's  will  and  full  information  respect- 
ing the  estate ;  I  do  not,  however,  treat  this  as  of 
moch  importfuice.  I  think  she  knew  generally 
what  her  property  was  and  whence  it  was  derived, 
and  that  she  wm  able  without  diflScnlty  to  tell 
Mr.  Blount  whence  further  and  fuller  information 
could  be  obtained.  There  is  a  question  on  the 
evidence  whecher  Mr.  Bloont  heard  at  this  time 
of  Miss  Allcard  having  given  laige  snms  to 
the  convent.  She  s^  that  she  told  him  the 
amount  given,  and  that  he  remarked  that  it  was  a 
large  sum  to  leave  behind.  He  does  not  remember 
the  circumstance,  and  thinks  it  unlikely  that  he 
made  any  remark  of  the  kind.  Without  in  the 
least  doubting  hia  word,  I  treat  Miss  Allcard's 
statement  as  the  true  one.  It  is  more  consistent 
with  the  other  facts  of  the  case,  and  I  think  she 
is  more  likely  to  have  remembered  with  accuracy 
what  took  place  than  he  is,  bearing  in  mind  that 
the  property  in  question  was  a  matter  with 
which  he  had  then  no  concern.  She  had  been 
advised  to  take  no  trouble  about  it,  and  told 
him  that  she  intended  to  act  on  that  advice. 
Mr.  Bloont  saw  Miss  Allcard  several  times 
between  the  interviews  of  Jan.  and  Feb.  1880,  and 
the  12th  Nov.  1884.  but  it  was  not  until  then  that 
the  claim  in  the  present  action  was  suggested. 
It  was  then  suggested  because  Miss  Merriman,  a 
sister  who,  like  Miss  Allcard,  had  quitted  the 
convent,  had  claimed  a  return  of  her  money  and 
had  obtained  it.  Even  bo  late  as  the  25th  April 
1884  Miss  AUcfu^  had  written  to  Miss  Skinner 
demanding  merely  the  will,  but  now  she  deter- 
mined to  ask  more.  In  March  1885  the  (;laim  in 
this  action  was  formally  made,  and  on  the  26th 
Aug..  1885  the  writ  was  issued.    Taking  the 
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former  rather  than  the  latter  of  those  two  dates 
as  the  commencement  of  litigation,  was  it  too  late 
for  Miss  Allcard  to  assert  her  rights,  assuming 
them  to  be  well  founded  P  I  might  avoid  the 
decision  of  this  question,  but,  having  regard  to 
the  importance  attribute  to  it  during  the  argu- 
ment, I  do  not  think  that  this  would  oe  satisac- 
tory  to  the  parties  or  otherwise  convenient,  and 
I  tncrefore  will  dispose  of  it  before  proceeding 
further.  The  objecuon  to  Miss  Allcard's  claim 
from  this  point  ol  view  is,  that  it  was  barred  hy 
laches  ot  acqoisBCence.  It  would  be  difficnlt  in 
such  a  case  as  this,  or  indeed  in  any  ease,  tosefctle 
definitely  a  period,  delay  dnring  whidi  wonld 
be  a  conclosive  bar  to  a  plaintifTs  claim,  and  cer- 
tainly here  the  period  was  not  long.  On  the 
other  hand,  a  brief  delay  might  be  sofficifoit  under 
special  circumstances,  or  with  reference  to  pro- 
perty of  a  special  kind.  In  cases  of  const  mctiTe 
trust  one  must  take  into  account  both  the  nature 
of  the  right  which  is  claimed,  and  the  nature  of 
the  property  in  which  it  is  claimed.  (See  the 
jodgment  of  James,  Ii.J.  in  Clegg  v.  Edmond' 
aon,  8  De  G.  M.  &  G.  808.)  I  take  the 
equitable  mle  to  be  well  stated  in  the  Judgment 
of  the  Privy  Council  in  Lindtay  PetrcMum  Com- 
pM»f  V.  .Surd  (L.  Rep.  5  P.  G.  *^1).  The  passage 
commences  at  the  bottom  of  page  239,  and  is  cm- 
tinned  through  a  K^oKt  part  of  page  240.  Bat 
the  rule  has  no  apidieation  except  from  the  time 
when  the  party  against  whmn  it  is  soariit  to 
apply  it  was  sufficiently  acquainted  with  his 
rights  to  enable  him  to  assert  them,  and,  wfa^« 
those  rights  are  to  avoid  gifts  obtained  by  nndne 
influence,  free  from  that  influence.  When,  it 
ever,  before  the  12th  Nov.  1884.  was  Miss  Allcard 
in  that  position  ?  I  hold  that  she  was  in  that 
position  in  May  1879.  She  certainly  was  free 
from  any  undue  influence,  at  least  on  the  side  of 
the  convent  and  its  rules,  for  she  had  joined  the 
Church  of  Borne  and  had  consulted  a  priest 
that  Church,  and  I  think,  too,  that  she  was  soffi- 
ciently  acquainted  with  her  rights.  This  is,  to 
my  mind,  sufficiently  proved  by  the  letterB 
written  hy  her  and  the  facts  in  erioenoe  after  her 
leaving  the  convent,  to  which  I  have  already 
refored;  and  I  think,  tot^  that  her  mind  most  be 
taken  to  have  reverted  in  Hay  1879  to  the  know- 
ledge which  she  possessed  before  she  joined  the 
convent,  and  that,  even  excluding  all  the  letters 
written  to  her  by  her  brother  while  there,  as 
either  not  read,  or  at  any  rate  carelessly  treated 
by  her,  she  knew  enough  about  her  property,  and 
was  sufficiently  alive  to  her  legal  position,  to 
justify  the  conclusion  that  in  May  1879  she 
deliberatelv  determined  to  leave  the  property 
which  she  had  then  already  given  to  the  convent, 
where  probably  her  conscience  had  told  her,  bbA 
Father  Christie  also  told  her,  she  was  in  honour 
bound  to  leave  it.  She  knew  chat  money  had 
been  spent  and  was  being  spent  freelv  in  the  work 
in  which  she  had  been  engaged.  She  knew  that 
she  could  not  withdraw  any  part  of  hers  without 
at  least  embarrassing  the  progress  of  that  wwk ; 
and,  knowing  that,  she  d^wrminod  not  to  with- 
draw it ;  and  I  think  that  in  snbstanoe  slu»  com- 
municated that  determination  to  Miss  Skinner  in 
her  letter  of  the  14th  June  1879.  The  most  that 
I  could  have  done  as  regards  the  property,  other 
than  two  soms  of  stock  presently  to  be  mentioned, 
would  have  been  to  direct  an  account  to  be  taken 
aocording  to  the  principles 
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(21  L.  T.  Bep.  0.  S.  54;  4  De  G.  H.  A  G.  372) ; 
hat  I  consider  mvBelf  in  accord  alike  with 
Saomy  v.  King  (u6i  «ip.),  which  WU  relied  on 
for  the  plaintiff,  and  Wright  v.  Vanderplank 
<8  De  G.  &  G.  133),  the  judgment  of 
Tomer,  L.  J.  in  which  (p.  143)  was  quoted  by  Iiord 
Sel borne  in  ifiiehdl  v.  ffomfray  (u&£  »«^-),  in 
holding  that,  having  regard  to  all  the  circum- 
stances of  the  case — including,  of  course,  the 
circnmstance  that  Miss  Allcard's  monej  was 
oontribated  from  time  to  time  in  varying  sums — 
she  is  debarred  by  acquiescence  from  prosecuting 
the  claim  now  set  up  as  regards  gifts  of  cheques  or 
cash.  This,  however,  does  not  mclude  the  Mid- 
land Bailway  Stock  and  Caledonian  Railway 
Stock  standing  in  Miss  Skinner's  name,  dealings 
irith  which  have  been  stayed  by  the  Institution 
of  these  proceedings.  1  think  that  if  a  plaintifF 
once  esteblishes  a  claim  to  a  trust  Innd,  and  that 
trust  fund  is  ear-marked,  and  can  be  prcperly 
said  to  be  still  in  existence  and  not  specifically 
upropriated  to  any  particular  purpose,  the  claim 
m  the  eettuia  que  trusteni  must  hold  good  notwith- 
standing any  delay,  laches,  or  acquiesence.  I 
have  fiaid  that  Miss  Allcard  in  May  1879,  deter- 
mined not  to  recall  her  gifts,  and  thafr.  she  com- 
municated  that  determination  to  Miss  Skinner; 
but  it  would  be  f^omg  too  far,  in  my  judgment, 
to  attribute  to  that  determination,  or  the  com- 
munication of  it,  the  character  of  a  release  so  as 
to  debar  Miss  Allcard  from  subsequently  claiming 
proper^  still  in  specie.  If  Miaa  Allcard  can  main- 
tain this  action  at  all,  it  is  because  by  reason  of 
undue  influence,  proved  to  be  the  motive  of  her 

e,  the  relation  of  trustee  and  eettwi  que  trutt 
been  established,  and  the  railway  stocks  are 
part  of  a  trust  fund.  This  brings  me  foce  to  face 
with  the  great  question  in  this  action  —  viz., 
whether  Miss  Allcard  is,  hsTing  regard  to  all  the 
inrcoznstances,  entitled  to  any  relief  at  all.  I 
need  not  repeat  the  stoiy  of  Miss  Allcard's  intro- 
duction to  the  sisterhood  and  her  association 
with  it ;  but  I  wish  fcr  the  present  purpose  to 
examine  it  with  the  aid  of  strong  lights  thrown 
on  it  by  (1)  the  oral  evid<mce,  (2)  the  correspon- 
dence. Of  the  oral  evidence  the  most  important 
is  that  of  Miss  Allcard  herself.  She  gave  her 
evidence  on  the  whole  well.  It  exhibited  far  less 
than  I  had  expected  of  that  deterioration  of  moral 
i^iaracter  which  almost  invariably  follows  change 
of  faith,  and  especially  of  r^g^ons  faith ;  and 
occasional  ezaggeratioa  and  anxiety  to  befriend 
her  own  case  must  not  prevent  my  reguding  it 
as  onthe  whole  tmthfuL  Thongh,  as  Ihave  said, 
an  emotional  woman,  she  gave  her  evidmce  calmly, 
and  showed  no  lack  of  memo^.  Above  all,  she 
satisfied  me  that  she  possessed  intelligmoe,  edu- 
cated intelligemw  above  the  aver^;e,  whii^,  after 
making  due  allowance  for  the  experienoe  of  the 
last  nineteen  years,  must  have  been  a  powerful 
factor  in  the  solution  of  the  practical  questions 
which  she  had  to  consider  in  1868, 1869,  and  1870. 
Perhaps  she  acted  rashly  in  associating  herself 
with  Miss  Skinner  in  charitable  work ;  perhaps 
there  were  domestic  troubles  which  threw  a 
shadow  on  the  comforts  of  home  ^and  indepen- 
dence; but  that  Miss  AUcard  appreciated  the  fnll 
BMMring  of  devotion  to  the  poor  and  a  life  of  hard 
"watk  in  two  or  three  cramped  rooms  in  a  model 
lo^mg-bonsB  over  a  drain,  and  realised  that  in 
goimng  the  sisterhood  she  would  "  forsake  all," 
no  one  who,  having  watched  her  in  the  witness-  < 


box,  omstnies  her  evidence  by  the  admitted  &ct8 
of  the  case  can  for  a  moment  doubt.  Unfortu- 
nately, she  was  not  asked  about  any  promise  to 
Mr.  Nihill,  and  her  promise  is  supported  by  the 
evidence  of  that  gentleman  alone.  Bab  he  dis- 
tinctly said — and  there  is  not  the  slightest  reason 
for  doubting  his  perfect  accuracy — that  before 
coming  into  the  house— that  is,  J  understand, 
before  becoming  a  postulant — Miss  Allcard  pro- 
mised to  bring  money  in,  and  that  she  made 
known  her  intention  of  giving  all  she  had  to  the 
work  to  her  relations  (against  whose  advice  she 
was  acting).  This  is  not  merely  consistent  with 
the  admitted  facts ;  any  contradictory  statement 
would  be  inconsistrait  with  them.  The  view  pr^ 
seiUied  hy  Miss  AUcard's  evidence  is  confirmed  by 
the  correspondence-  It  consists  of  two  parts, 
each  of  which  has  its  own  value.  Let  me  first 
turn  to  Miss  AUcard's  letters  from  her  brother, 
rangihe  from  the  15th  July  1871  to  the  24th  Jan. 
187^.  When  the  first  of  these  letters  was  recdved 
Miss  Allcard  was  a  novice  and  on  the  eve  of  ad- 
mission to  full  membership.  She  was  throughout 
the  period  subject  to  the  convent  influence,  and, 
without  pausing  to  dissect  the  evidence  on  the 
point,  I  will  assume  that  she  never  saw  her  letters 
until  they  had  been  opened  and  read  by  Miss 
Skinner,  who  took  out  cheques,  dividend 
warrants,  and  the  like;  that  she  read  t^,hem, 
if  at  all,  carelessly,  as  referring  to  matters 
with  which  she  had  no  personal  concern;  and 
that  such  replies  as  were  sent  were  dictated 
by  Miss  Skinner.  But  the  Talae  of  the  letters 
is  this.  The  brother,  who  did  not  know  how 
his  letters  were  treated,  but  who  did  know  what 
information  Miss  Allcwrd  had,  and  with  what 
intelligence  she  had  digested  it  when  still  at 
home,  writes  to  his  sister  as  to  a  woman  well- 
informed  respecting  the  matter  in  hand,  and 
capable  of  appreciating  and  forming  a  decision 
in  matters  of  business.  The  first  letter  is, 
perhaps,  the  most  significant,  but  the  others  are 
according  to  sample.  He  expresses  sorrow  "  that 
the  distribution  of  the  money  that  became  due 
when  Fred  attained  twenty-one  had  been  so 
long  delayed,"  and  he  takes  the  opportunity  of 
"  reminding  her  of  the  state  of  atfairs."  Ho 
mentions  the  investment  of  5000Z.,  to  the  income 
only  of  which  she  was  entitled,  and  states  with 
legal  accuracy  her  interest  in  her  share  of  residue. 
Then  he  asks  for  directions  respecting  mode  of 
payment.  He  treated  her  as  wm  informed;  why 
should  I  do  otherwise?  Miss  Allcard's  letters 
are  not  less  instructive.  Many  of  them  in  my 
copy  are  undated,  but,  with  an  exception  to  be 

Eresently  noticed,  most  if  not  all  of  them  must 
ave  beeu  written  after  she  became  a  novice,  and 
probably  after  she  became  a  full  member.  They 
are  all  addressed  to  Miss  Skinner.  One  letter 
is  dated  the  20th  Jan.  1870,  and  is  written  from 
Thomas's  Hotel.  This  was  after  eighteen  months' 
experience  as  an  associate,  and  immediately  before 
she  became  a  postulant.  In  this  letter,  of  high 
tone  and  well  expressed,  she  refers  to  the  ditfi- 
culties,  not  then  mentioned,  I  conclude,  for  the 
first  time,  which  had  beset  her  at  home.  She 
speaks  of  "  what  she  had  now  determined  to  do," 
and  of  "  entering  the  religious  life,"  and  quotes 
a  kind  letter  from  one  brother  (not  the  trustee) 
heartily  e^proTiii||r  "  what  she  was  going  to  do." 
What  was  she  going  to  do  P  What  had  she  now 
determined  to  do  >  ^^^tizHd^f^dtlgfe* 
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herself  to  convent  work  nntil  she  was  tired  of  it  ? 
Waa  it  merely  to  contribute  snch  sums  as  the 
exigencies  of  the  moment  snfrf^eated  to  the  relief 
of  the  poor,  reser\-inf^  the  bulk  of  her  fortune  as 
a  provision  for  comfort  in  later  life  P  I  ctuiaot 
think  so.  The  other  letters,  of  equally  high  tone, 
and  all  ■written  by  a  well-educated  lady,  show 
that  she  knew  and  had  present  to  her  mind  what 
she  had  done.  She  alludes,  for  instance,  to 
begging  from  her  own  family,  and  (letter  of  16th 
Aug.  1875)  ftxpresseti  her  thankfuInesR  "when- 
ever any  of  their  money  comes  to  the  convent." 
There  is  not  an  allusion  to  hny  possible  gift  by 
herself.  That  was  a  thing  of  the  post.  I  agree 
that  knowledge  of  what  she  bad  done  or  was 
doing,  if  attributed  only  to  the  period  when  she 
waa  sabjcct  to  convent  influence,  will  not  avail 
without  proof  of  intelligent  intention.  I  have 
referred  to  it  not  for  that  purpose,  bat  io  order 
to  confirm  the  view  that  Hiss  AUcard  bad  that 
intelligent  intention  combined  with  the  necessarv 
knowledge  when  she  first  joined  the  sisterhood, 
and  while  she  still  bad  the  advantage  of  com- 
petent external  advice.  If  this  be  the  right 
view,  the  indorsement  of  cheques  and  dividend 
warrants,  the  execution  of  transfers,  and  even 
the  writing  letters  of  assent  to  modes  of  invest- 
ment or  payment  were  simply  ministerial  acts 
required  to  perfect  a  gift  already  made,  but  not 
demanding  any  exercise  of  personal  wilt  or 
judgment.  This  brings  me  to  the  lost  question. 
Was  Miss  Skinner,  as  representing  the  sister- 
hood, bound  on  each  occasion  to  insist  for  her 
own  safety,  as  well  as  for  the  protection  of  Misa 
Allcftrd,  that  the  latter  should  have  "  competent 
independent  advice  P "  If  she  ought  to  have 
done  so  on  any  one  occasion,  she  ought  to  have 
dime  it  always.  Each  cheque,  ea^  dividend 
warrant,  each  transfer  was,  in  this  point  of  view, 
a  separate  transaction  requiring  the  like  pre* 
cantion.'the  like  safeguards.  My  answer  to  this 
question  assumes  that  Miss  Allcard  had  already, 
before  she  joined  or  at  the  time  of  joining  the 
sisterhood,  devoted  her  fortune  to  it,  and  that  she 
had  done  this  in  fnll  possession  of  her  faculties, 
and  in  the  exercise  of  deliberate  unrestrained 
intention.   The  gift  was  volontary,  legally  incom- 

Slete,  and  with  deference  to  Lord  Brougham's 
oubt,  not  enforceable.  But  the  object  of  com- 
petent independent  advice  would  have  been  to 
ascertain  the  intention,  and^  there  was,  in  my 
opinion,  no  reason  for  ascertaining  it  in  matters 
of  detail  when  it  had  been  suflUciently  concluded 
and  expressed  as  regards  the  whole  of  Miss 
Allcard  s  available  fortune.  I  have  had  to  con- 
sider by  which  of  two  principles  this  case  ought 
to  be  governed.  One  principle  is  that  those 
whom  English  law  regards  as  sttiynris,  men  and 
unmarried  woman  over  twenty-one  and  of  sound 
mind  and  anderstauding.  are  unfettered  in  their 
disposition  of  their  own  property  in  favour  of  any 
object  allowed  by  law.  Tne  other  is,  that  any 
person  of  either  sex,  and  of  whatever  age,  is 
entitled  to  be  protected  against  undue  influence 
of  whatever  character,  and  is  entitled  to  avoid 
volnntarv  gifts  made  under  such  circumstances 
that  undue  infinence  must  be  presumed  to  have 
existed,  and  its  exercise  has  not  been  disproved. 
I  have  endeavoured,  to  the  best  of  my  ability,  to 
treat  this  as  a  question  of  law,  regardless  of 
feelings  .which  might  otherwise  sway  the  judg- 
ment, and  so  far  as  I  could  control  thonghta  or 


[Chav.  Dir. 


command  language,  I  have  endeavonred  to  express 
my  conclusions  so  as  to  avoid  wonn^^  ems- 
ceptibilities  or  cansii^  pain  to  any  person  directly 
or  indirectly  interested  in  the  matter  in  hand ; 
yet  I  ventnre  a  hope  that,  although  failure  must 
perhaps  for  the  moment  irritate,  still  Miss  Allcard 
will  eventually  find  that  the  inability  to  recall  gifts 
mado  in  years  gone  by  for  objects  which  she 
then  at  least  believed,  and  haply  still  believes,  to 
be  pure  and  good,  will  not  be  an  occasion  of  nn- 
happiness  or  regret.  The  two  railway  companies 
(formal  defendants)  were  disposed  of  at  the  out- 
set, on  the  undertaking  of  the  plaintiff  to  pay 
their  costs  in  any  event.  My  judgment  therefore 
concerns  only  the  plaintifE  and  the  defendanfe* 
Miss  Skinner,  and  it  is  for  the  defendant  with 
costs. 

Solicitors  for  plaintiff,  Blount,  I/j^nch,  and 
Petn. 

Solicitors  for  defendant  JSiaa  Skinner,  fVw* 
mans  and  Dicker. 

Solicitors  for  defendants  Midland  Bailway 
Company,  BeaU  and  Co. 

Solicitors  for  defendants  Caledonian  Railway 
Company,  Patorson,  Snow,  Blaxanhf  and  finder. 


F^.  5,  7,  and  8. 
(Before  Kekewich,  J.) 
Wtlson  v.  Dunk,  (o) 
Vendor  and  purchaser  ~  Contract — Statute  of 
Frauds  —  Memorandum  in  writing — Mutuaiity 
of  remedy — No  interest  in  vendor  at  time  (y 
contract-^Specijic  -performance. 
In  order  that  ttco  documents  may  be  connected  to 
a$  to  form  a  memorandum  vritkin  the  Staiuie  of 
Frauaa,  it  is  not  necessary  thai  tJte  second  docu- 
ment should,  in  terms,  refer  io  the  Jvrsti  ihs 
reference  may  he  a  matter  of  fair  and  reammabU 
inference. 

The  principle  that  an  offreement  to  funAoM  an 
estate  in  which  the  vendor  has  no  tnietest  is  not 
binding  on  thejmrehater,  i$  not  applicable  where 
tJie  acquiring  a  iiile  by  t&e  vendor  %t  an  etsential 
part  of  the  agreement.    But,  semble,  if  the  pur^ 
chaser  wiihdratos  at  any  time  before  the  vendor 
}ms  entered  into  his  contract  with  the  landonmer, 
the  vendor  cannot  enforce  specific  performance 
against  the  purchaser. 
The  plaintiffs  Messrs.  Wylson  and  Iionsr  claimed 
specific  performance  by  the  defendant  Mrs.  Dnnn 
ox  an  agreement  to  purchase  from  them  half  an 
acre  of  land,  situate  at  Lavender-bill  in  the 
parish  of  Enfield.   The  principal  defences  to  the 
action  were  (1)  that  there  was  no  sufficient 
memorandum  in  writing  of  the  agreement ;  and 
(2)  that  there  was  no  mutuality  of  remedy  in 
respect  of  the  agreement.   Other  defences  were 
raised,  but  for  the  purposes  of  the  present  report 
the  following  may  be  taken  to  be  the  facts  of  the 
case : 

In  the  month  of  July  1885  the  defendant  irms 
in  negotiation  through  the  plaintiffs,  who  were 
architects  asA  surveyors,  for  the  porchase  <rf  a 
piece  of  land  consistmg  of  half  an  acre  forming 
part  of  a  piece  of  two  and  a  half  acres,  the  pro- 
perty of  Mr.  Hollington. 

On  the  11th  July  1885  the  plaintiff  Wylson, 
the  defendant,  and  Mr.  Roberts  (the  agent  of  Mr. 


Wtlsov  v.  Suax. 


April  9,  1887.] 


THB  LA.W  TIMES. 


[Tot  LVI.,  N.  8.-193 


Chav.  Dir.] 


WrisoN  V.  DovH. 


[Chan.  Div. 


HoUington)  were  together  on  the  premises  when 
the  diaendimt  selected  the  particohtf  half  sere 
she  wished  to  parchsse. 

On  the  2l8t  July  1885  another  interview  took 
place  between  the  plaintiff  Wylson  and  the 
defendant  hj  which  time  it  had  become  evident 
that  an  agreement  on  the  defendant's  terms  could 
not  be  made  between  thi  defendant  and  Mr. 
Hollington,  and  a  suggestion  was  made  bj  the 
plaintiff  Wjison  that  the  plaintiffs'  firm  should 
pnrchase  the  whole  piece  of  land  from  Mr. 
Hollineton,  and  resell  to  the  defendant  for  3501. 
the  half  acre  she  bad  selected. 

On  the  3l8t  July  1885  the  plaintiff  Wylson 
wrote  to  the  defendant  as  follows  : 

WtIsou  and  Long',  arohiteota  and  nrTeyora,  21,  Kin^ 
Wmiam-rtreet,  Strand,  LoDdon,  Jolj  3lBt,  1885— Dear 
Madam  ,  ,  .  .  Tne  negotiatioBB  forpnrohasinf;  the 
land  are  progreuing.  It  will  faoilitate  matters  if  yoa 
will  kindly  let  na  nave  a  letter  from  yon  agreeing  to 
porchase  the  half  acre  yon  have  eeleoted  from  oa  for 
aSOi.   (Signed)  Oswald  C.  Wtlson. 

On  the  4th  Aug.  1885  the  defendant  wrote  to 
the  plaintiff  Wjlson : 

I  am  williiv  to  take  ^  acre  (half  an  son)  of  the  land 
on  lAvender-hill  at  the  top  of  the  fteld  as  agreed  on  for 
the  Rtm  erf  8501.   (Signed)  E.  Dvkn. 

The  plaintiffs  subsequently  agreed  with  Mr. 
Hollingtonfor  the  purchase  by  them  of  the  two  and 
a  half  acres,  the  contract  bemg  concluded,  as  the 
leu^ed  judge  held,  on  the  4th  Nov.  1885,  and  on 
the  5th  Xov.  Mr.  Hortin,  the  plaintiffs'  solicitor, 
wrote  to  the  defendant's  solicitore  : 

There  is  I  thinlc  now  a  binding  (ton tract  with  yoar 
elient.   I  hare  exchanged  contraots  with  the  owner. 

Some  dispute  having,  however,  arisen  with 
regard  to  water  snpply,  a  correspondence  ensued 
between  the  solicitors  of  the  plaintiffs  and  the 
defendant,  the  defendant  threatening  to  with- 
draw from  the  contract,  and  ultimately,  on  the 
20tb  Not.  1885,  the  defendant  deolined  to  proceed 
further. 

By  indenture,  dated  the  2nd  Dec.  1835,  Mr. 
HoUington  conveyed  the  two  and  a  half  acres  to 
the  plaintifh,  who.  on  the  10th  Feb.  1886,  brought 
this  action. 

The  plaintiffs,  by  their  statement  of  claim 
alleged  that  they  had  entered  into  their  contract 
of  the  4th  17ov.  1885  in  reliance  on  their  agree- 
ment with  the  defendant,  and  they  claimed 
specific  performance.  The  defendant  plaaded, 
amongst  other  defences — (1)  that  the  Statnte  of 
Frauds  had  not  been  complied  with ;  and  (2) 
that  there  was  no  mutuality,  as,  the  plaintiffs  not 
being  owners  of  the  property  at  the  time  of  the 
alleged  agreement,  the  defendant  could  not  have 
enforced  specific  performance  thereof.  The  action 
now  came  on  for  trial. 

Warmingion,  Q.G.  and  FanceU  for  the  plaintiffs. 
—The  defendant's  letter  of  the  4th  Ang.  1886  con- 
chided  a  contract  by  the  defendant  to  pnrchase 
the  half  acre  she  had  previonsly  selected.  This 
letter  in  fact  in  itself  is  a  complete  contract,  and 
refers  to  the  interview  of  the  11th  July  1885, 
when  the  particular  half  acre  was  selected  by 
tihe  defendant.  There  is  therefore  sufficient 
reference  to  the  premises.  The  vendors  also  are 
sttiEdently  named.  The  plaintiff  WTbon  was 
the  agent  for  Wylson  andliong,  and  this  may  be 

SrjTod  by  evidenoe.   [Eeuwich,  J;  referred  to 
owMtts  T.  SeoU  (32  L.  T.  Bm.  TS,  S.  430;  L. 
Bep.  20  £q.  11)  and  Jfoms  t.  WiUon  (33  L.  T. 


Rep.  0.  S.  5(> ;  5  Jnr.  N.  S.  168)  on  the  question 
of  the  agency.] 

Barber,  Q.C.  and  Upjnhn  for  the  defendant. — Our 
two  main  defences  are,  first,  that  the  whole  corre- 
spondence does  not  show  a  contract,  and,  secondly, 
want  of  mutuality.  As  to  the  two  letters  relied 
upon,  although  taken  by  themselves,  they  seem 
to  amount  to  an  offer  and  an  acceptance,  the 
plaintiffs  are  not  entitled  to  stop  at  the  letter  of 
the  4th  Aug.  1885.  The  whole  correspondence 
must  be  looked  at  {Hati$ey  v.  Some-Payne,  41 
L.  T.  Rep.  N.  S.  1 ;  4  App.  Cas.  411}  and  the 
result  is  to  show  that  there  never  was  any  con- 
cluded agreement  at  all.  [Kekewich,  J.  referred 
io  WiUiams  v.  BrUi-o,  48  L.  T.  Rep.  N.  S.  198; 
22  Ch.  Div.  441.]  As  to  the  letter  of  the  4th  Aug. 
1885  there  is  nothing  to  connect  it  with  any 
previous  offer;  it  does  not  state  who  are  the 
vendors,  and  parol  evidence  cannot  be  admitted, 
first  to  show  that  the  writer  of  the  letter  is  an 
agent,  and  then  to  show  who  is  the  principal. 

Po»«r  V.  Dnfitld,  L.  Bep.  18  Eq.  4 : 
ilM»tf«rT.Jffil'er,89L.T.Bep.lir.8.17S;S  App. 
C!aB.llM. 

It  is  not  sufficient  to  show  that  the  two  docu- 
ments refer  to  the  same  thing,  but  it  must  be 
shown  that  one  document  refers  to  the  other. 
In  Petrce  v.  Corf  (29  L.  T.  Rep.  N.  S.  919 ;  L.  Rep. 
9  Q.  B.  210)  the  documents  were  quite  as  much 
connected  as  in  the  present  case.  Archibald,  J, 
says  (L.  Rep.  9  (J.  B.  218),  "  No  doubt  the  reference 
may  be  made  in  various  ways,  but  it  must  be  oE 
sucn  a  nature  as  to  make  it  clear  that  one  does 
refer  to  the  other.  ...  It  is  impossible  to  do 
it  except  by  the  intervention  of  parol  evidence. 
That  wonld  be  going  beyond  any  purpose  for 
which  parol  evidence  is  admissible.  *  They  cited 
also 

AwMnnr.  irhatmors,8C1i.  IMt.467; 
Bo^dtU  T.  Drvnuiumd,  11  East,  144. 

But  we  say  further  that  the  defendant  has  a  good 
defence  on  the  ground  of  want  of  mutuality  in 
the  alleged  contract.  On  the  4th  Aug.  1885  the 
plainti^  had  no  title  whatever  to  the  land,  and 
the  defendant  could  not  have  enforced  specific 
performance ;  there  was  therefore  want  of  mutn* 
^ity  in  the  matter  of  remedy,  which  prevents 
the  contract  being  enforced  by  the  plaintiffs : 

Sngden's  Vendor  and  Parohaaer,  14th  edit.  217 ; 

Fry  on  Speoiflo  Performanoe,  2nd  edit.  201 ; 

JVmw  T.  NaA,  35  Beav.  167 ; 

BrmMT  V.  Broadmod,  47L.T.Bep.  N.  8.  503;  22 
Ch.I)iv.l05. 

[Kekxwich,  3. — ^In  those  two  cases  the  purchaser 
did  not  know  at  the  time  of  the  contract  that  a 
title  had  to  be  obtained,  but  does  the  doctrine 
apply  where  the  plaintiff  purchases  at  the  defen- 
dant s  request  in  order  to  sell  part  to  the  defen- 
dant P]  Assume  that  the  defendant  here  induced 
the  plaintiffs  to  do  something  they  would  not 
otherwise  have  done.  They  might  have  a  claim 
for  damages,  but  not  for  specific  performance. 
[Xeeewich,  J. — Suppose  these  letters  had  been 
reduced  to  a  formal  contract  that  if  the  plaintiffs 
would  purchase  the  whole,  the  defendant  would 
purchase  from  them  the  half  acre,  would  not 
that  agreement  have  been  enforceable?]  We 
submit  not.  If  it  was  the  intention  that  the 
defendant's  purchase  was  to  be  conditional  on  the 
plaintiffs  obtaining  a  title  to  the  whcde,  then  there 
IS  a  term  of  tlua  contract  which  does  not  appear 
in  the  memorandum,  l^^/^tlgo^fe 


194-ydLLTL,N.B.l 


THB  LAW  TIMES. 


Ghait.  Dir.] 


contract  pleaded.  [Kekewich,  J. — My  view  is 
that  it  was  a  contract  by  the  plalntifis  to  fiell  to 
the  defendant  when  they  had  purchased.  The 
defendant  did  not  break  off  until  after  the  plain- 
tiffs were  in  a  position  to  give  her  a  title.]  The 
time  at  which  to  judge  of  the  mutuality  is  the 
time  at  which  the  contract  was  entered  into,  and 
when  once  the  contract  had  the  vice  of  non- 
mutuality  the  vice  remained  until  the  defendant 
should  do  something  to  adopt  it.  They  cited 
also 

Hoggort  t.  Seott,  1  Bom.  ft  My.  283. 

WewnUngton,  Q.C.  was  not  called  upon  to 
reply- 

Kekktich,  J.— Mr.  WanuingtODithisisaTery 
interesting  case.  For  my  own  sake,  and  the  sake 
of  the  Profession,  I  should  like  to  hear  you  in 
reply,  hut  I  have  made  up  my  mind,  and  I  do  not 
think  I  should  be  likely  to  alter  it  in  any  impor- 
tant particular  by  hearing  further  argument; 
therefore  I  propose  to  give  judgment  at  once. 
The  defendant  in  this  case  contends  that  she  is 
not  bound  to  purchase  a  piece  of  land  situate  at 
Enfield.  A  great  many  points  have  been  raised, 
and  I  must  deal  with  them  in  their  order.  First, 
in  giving  a  very  short  statement  of  the  history  of 
the  case,  I  go  to  the  Slst  July  1885,  which  is  a 
'date  of  considerable  importance.  It  seemp  that 
Mrs.  Dunn  had  thought  of  taking  a  house  at 
Bnfield,  and  she  had  employed  Messrs.  Wylson 
and  Long,  architects  and  surveyors,  to  look  out 
for  a  hoose  for  her ;  they  had  failed  in  finding 
one,  and  then  it  was  suggested  by  one  or  other  of 
them  that  the  defend^t  should  take  a  piece  of 
land  there  and  build  upon  it,  and  that  she  seems 
to  have  been  disposed  to  do.  There  was  a  Mr. 
Boberts,  who  had  a  piece  of  land  there  which  it 
was  suggested  would  suit  her ;  but  she  looked  at 
it  and  came  to  the  conclusion  that  it  would  not. 
Then  a  further  suggestion  was  made,  that  there 
was  a  piece  of  land  in  the  same  neighbourhood 
not  belonging  to  Mr.  Boberts,  but  belonging  to 
a  gentleman  of  the  name  of  Hollington,  for  whom 
Mr.  Roberts'  firm  were  agents.  On  the  11th  July 
1885  Mr.  Wylaon  met  Mrs.  Dunn  on  the  spot. 
[His  liMdship  then  detailed  the  circumstances  of 
the  interview  on  this  occasion,  when  the  defendant 
selected  the  half-acre  she  proposed  to  purchase, 
and  continued:]  I  think  I  may  say  that  then 
and  there  Mr.  Wylson  and  Mrs.  Dnnn  on  the  spot 
determined  the  exact  piece  of  land  which  she  was 
willing  to  take  for  the  purpose  of  building  her 
honse  npon  it.  That  being  so,  there  is  another 
interview  on  the  2l8t  July,  and  by  that  time  it 
turned  out  that  that  purchase  by  Mr.  Boberts* 
principals  could  not  be  taken  on  the  terms  pro- 
posed, and  there  were  more  difficulties  in  the  way 
which  rather  pointed  to  the  ultimate  impossibility 
of  Mrs.  Dunn  getting  this  land  at  anything  like 
her  own  price,  if  at  ^1.  Th'm  a  suggestion  was 
made  by  Mr,  Wylaon  (no  doubt  the  suggestion  in 
the  first  instance  came  from  him)  that  tie,  or  his 
firm,  should  bnythe  whob  property,  which  was  to 
be  sold  for  1050!.,  and  that  then  Mrs.  Dunn  should 
buy  the  half-acre  she  had  already  fixed  upon  from 
Mr.  Wylson  or  his  firm.  Un^  those  circum- 
stances, on  the  Slst  July  Mr.  Wylson,  writing 
from  the  office  of  his  firm,  and  on  the  firm's  paper, 
sends  to  Mrs.  Dunn  the  letter  which  has  been 
produced,  to  the  satisfaction  of  the  mind  of  every 
one  interested  in  the  case,  in  which  he  states 
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"the  negotiations  for  parchasing  the  land  are 
progressing,"  those  bemg  the  negotiations  for 
purchasing  the  land  from  Mr.  Boberts'  clknt^ 
and  says,  "  It  will  facilitate  matters  if  you  will 
kindly  let  ns  have  a  letter  from  you  agreeing  to 
purchase  the  half-acre  you  have  selected  from 
us  for  3501."  Mr.  Wylson  knew,  and  Mrs.  Dnnn 
knew,  that  she  had  already  agreed  to  take  that 
hidf-acro  for  3501.  if  Mr.  Wylson  could  complete 
that  purchase,  but  be  wanted  a  letter  stating  that 
in  writing.  Accordingly,  on  the  4th  Aug. — the 
interval  perliaps  may  be  explained  by  the  &ict 
thidt  the  Bank  Holiday  intervened — ^bat  at  any 
rate  only  four  days  afterwards,  Mrs.  Dann  writes 
back  ana  says,  "  I  am  willing  to  take  i-aen  (half- 
an-acre)  of  the  land  on  Lavender-hill,  at  the  Um 
of  the  field,  as  agreed  on,  for  the  sum  of  3501. 
Before  goin^;  further,  I  must  deal  with  the 
question  which  has  been  raised,  whether  those 
two  letters  constitute  between  them  a  memo- 
randum within  the  Statute  of  Frauds  sufficient 
for  the  purpose  of  this  action.  In  the  first  place 
I  have  to  consider  whether  I  can  look  at  the  two 
letters  at  all.  It  has  been  urged  with  consider- 
able force  that  I  cannot  do  so.  No  doubt  you 
may  have  a  contract  by  any  number  of  lettras, 
or  documents.  No  doubt  also  they  mnst  be  so 
connected  that  yon  mnst  be  able  to  read  them 
together,  and  say  that  they  are  substantially 
part  of  one  document.  The  objection  here  as 
regard  these  two  letters  is,  that  that  is  not  so. 
In  the  firet  place,  there  is  this  identity  between  the 
two,  that  Mrfi.  Dunn  writes  to  Mr.  Wylson,  who  had 
addressed  her  on  the  Slst  July.  Besides  that, 
she  writes  that  she  is  willing  to  take  half-an-acre 
of  the  land  on  Lavender-hill,  the  letter  before 
referring  to  the  purchasing  of  the  land  and  she 
mentions  the  price  (3502.),  which  is  the  price 
mentioned  in  the  former  letter.  Now,  is  that 
enough  to  identify  it  P  I  am  referred  to  the  case 
of  Peiree  v.  Corf,  a  case  of  considerable  distinc- 
tion from  this,  hut  still  an  instructive  case  which 
cannot  be  passed  over.  In  that  case  Quain,  J. 
says  this  (L.  Rep.  9  Q.  B.,p.  217)  :  "Therefore 
on  the  document  itself  there  must  be  some  refer- 
ence from  the  one  to  the  other,  leaving  nothing 
to  be  supplied  by  parol  evidence  except  the  iden- 
tity, as  it  were,  ot  the  document,"  and  it  might 
be  assumed  from  that  passage,  and  one  or  two 
paragraphs  of  Blackburn,  J.'s  j  udgment,  that  there 
might  he  some  reference  to  such  words  as  "  in 
reply  to  yours  of  the  Slst,"  or  something  of  that 
kind.  But  Archibald,  J.  puts  the  case  on  a 
broader  ground,  and  to  my  mind  a  more  intel- 
ligible one.  He  says  (p.  218) :  "  I  think  it  is 
quite  clear  there  must  be,  to  satisfy  the  statute, 
either  a  written  contract  complete  in  itself,  or  a 
contract  in  writing  on  different  papers,  referring 
to  each  other  in  such  a  manner  as  to  show  they 
are  parts  of  the  same  contract.  No  doubt  the 
reference  may  be  made  in  various  ways,  bnt  it 
must  be  of  such  a  nature  as  to  make  it  clear  that 
the  one  does  refer  to  the  other ;  and  on  that  point 
there  seems  to  me  to  be  a  failure  here  to  connect 
these  two  documents  together."  Therefore,  the 
reference  may  be  a  matter  of  inference,  that  is,  a 
matter  of  fur  and  reasonable  inference ;  there 
need  not  be  an  express  reference  fmm.  one  to  the 
other.  Now,  is  there  anything  here  by  which  I 
can  say  there  is  a  fsir  reference  from  one  letter 
to  the  other?   I  read  this  letter  of  the  4th: 
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offer  P  Aa  I  read  it,  iaHang^  the  luiffoage  to 
bemed  in  the  ordinary  way  in  which  Tangaage 
Jb  used,   that  is  in  reference  to  some  offer 
prerionsljir  made ;  it  is  not  an  offer  to  hu^,  but 
"  I  am  willing  to  buy,"  meaning,  as  a  fair  mfer- 
epoit'i and  what  I  thizik  it  does  mean,  "lam 
willing  to  do  that  which  yon  have  saggested.' 
Then  again  she  sayB,  "  of  the  land  on  l^vender- 
hill,"  pointing  to  some  land  mentioned  before, 
"  for  the  sum  of  3501."   I  will  not  emphasise  the 
definite  article,  becanse  I  do  not  think  that  it  is  a 
&ur  distinction,  nor  do  I  think  the  use  of  the  defi- 
aite  article  for  land  so  important  as  the  expres- 
lion  "I  am  willing  to  take."   I  think  that  is 

Site  enoQgh  to  justify  the  oonrt  in  referring  to 
9  letter  of  the  Slst  July,  and  faaviDg  got  that 
letter  referred  to,  I  think  the  two  between  than 
eonstltote  aoontract  within  the  Statute  6t  VnmiB. 
An  argnment  was  based  on  the  fact  that  Mr. 
Wylaoa  signs  the  letter  of  the  Slst  July,  and  is 
the  person  addressed  in  the  letter  of  the  4th 
Axtg.,  but  that  in  fact  Mr.  Wyleon  was  not  the 
rendor  (even  apart  from  the  question  that  the  land 
was  not  anybody's  but  Mr.  Hollington's  at  that 
time) ;  bnt  that  Wylson  and  Long  in  form  were 
the  T^dors.   Wylson  and  Long  are  referred  to, 
SB  I  have  already  mentioned,  in  the  letter  of  the 
Slst  July,  and  probably  that  would  be  enough ;  but 
usrt  from  that  I  think  that,  after  the  case  of 
Jform  T.  WUaon  {uhi  tup.),  and  the  judgment  of 
Jessel,  M.B.  in  Commins  v.  8eott  {ubi  »up.),  it 
cannot  be  doubted  that,  so  long  as  you  have  a 
coatnurfc  binding  the  person  who  signs  it,  it  is 
immaterial  that  the  person  who  signs  is  in  fact 
tDSvent  and  not  principal,  and  that  then,  having 
gottlie contract  within  tne  Statute  of  Frauds,  you 
mi^  prove  by  puxtl  evidence,  not  onl^  that  there 
is  a  principal,  but  who  that  principal  is.  So, 
hanog  certainly  got  the  other  necessary  elnments 
of  tbe  contract,  becanse,  as  I  have  already  held, 
the  half-acre  had  been  selected,  tbe  specific  piece 
of  land,  I  think  that  those  two  letters  between 
thnn  constitute  a  contract  within  the  Statute  of 
Frauds,  if  I  may  look  at  them,  and  not  go  beyond 
Uwm.  But  I  must  go  beyond  them.  It  was  held  in 
Biaaet/  v.  Home-Fayne  (ttbi  tup.)  (although,  as  ez> 
pfadoed  by  Jesael,  M.B.  in  Wiuiauu  v.  Britco,  vhi 
Mf).,  not  for  the  first  time)  that  yon  are  bound  to  look 
ttsUthe  circnmstances  of  the  case.  Jeewl,  MJt. 
sm  (22  Ch.  Div.  p.  448).  referring  to  Hmuy  r. 
Sonw-PotfiM  :  "  It  was  alw»8  lield  that  you 
look  at  the  whole  of  the  correspondence, 
jnnas  in  construing  a  clause  of  a  deed  yon  let 
a  the  whole  deed,  and  sometimes  also  con  tern - 
poruMNHts  deeds.    If,  in  all  the  letters  taken 
tOKtther,  yon  see  that  tbe  parties  did  not  intend 
to  make  a  contract,  even  tnoogh  on  two  or  three 
letters  there  appeared  to  be  a  contract,  you  would 
htdd  that,  on  the  whole  correspondence,  there  was 
Booe."    One  must  go  even  further  than  that, 
becanse,  as  is  stated  in  Huney  v.  Home-PayTie 
(ubt  rap.),  you  must  go  into  all  that  passed,  not 
only  in  letters,  bnt  in  conversation.   I  must, 
Uio^ore,  look  not  only  at  what  passed  before, 
shout  which  I  need  say  no  more,  but  at  what 
psssed  afterwards  between  these  parties,  to  see 
whether  there  was  in  these  letters,  which  might 
hare  bem  in  form  a  conclnded  oontract,  really 
U17  Bubetance.  or  whether  there   really  was 
vAeaAsA  to  be  anything  more  than  negotiation  f 
I  do  not  propose  to  go  thrwigh  tA\  the  letters. 
Hr.  TTpjc^n  has  criticised  them  very  closely,  and 


made  many  renuu'ks  which  are  deserving  of  my 
best  attention.   I  attended  to  them  with  great 
interest  and  pleasure,  but,  notwithstanding  all 
his  remarks,  I  do  not  think  the  evidence  of 
intention  in  this  case,  or  of  mere  negotiatiini» 
is  sufficient  to  displace  the^>riind/aci«  conoIusiOD 
at  which  I  had  arrived  with  regard  to  the  two 
letters  of  the  Slst  July  and  the  4th  Aug.  [Hia 
Lordship  then  referred  to  some  of  the  correspon- 
dence wnich  bad  taken  place  since  the  ^te  of 
these  two  letters,  and  continued :]  Therefore, 
accepting  Huney  v.  Home-Payne  {uhi  awp.)  as  a 
binding  rule,  and  looking  into  everything  that 
passed,  all  the  evidence  shown  by  the  correspon- 
dence, and  shown  by  the  interviews,  what  we 
heard  from  "iSr.  D^nis,  and  from  Mrs.  Dnnn 
herself  in  the  witness-bin,  I  think  the  parties 
cannot  now  be  heard  to  say,  and  Urs.  Dnnn 
cannot  now  be  heard  to  say,  that  this  matter 
rested  in  negotiation  all  through  the  autumn  of 
1885  until  the  4th  Nov.  or  the  13th  Nov.  Sho 
cannot  now  be  entitled  to  say  that  there  was  no 
binding  contract.   I  think  there  was  a  binding 
contract,  and  that  she  is  bound  by  it.  Now  comes 
the  question,  which  has  been  very  much  argued, 
of  non-mutuality.  It  is  a  technical  doctrine,  and*, 
like  many  other  technical  doctrines,  is  founded 
in  common  sense.   It  comes  simply  to  this :  that 
one  party  to  a  bargain  shkll  not  be  held  bound  to 
that  bargain  .when  he  cannot  enforce  it  a^insb 
the  other.   If  the  contract  as  it  is  made  is  not 
mutually  enf  orcible  by  tbe  one  against  the  other^ 
it  is  a  voidable  contract.  That  is  tbe  correct 
prindple  of  mutuality  and  non-mntuality.  The 
result  is,  that  the  contract  is  a  voidable  contract ; 
that  is,  it  may  be  avoided  aa  soon  as  the  person 
who  has  a  n^ht  to  avoid  it  disoovers  that  the 
cause  or  occasion  for  avoidance  ocenrs.   The  role 
is  stated  correctly  by  Bomilly,  M.R.  in  the  case 
of  Forrer  v.  Na%K  (30  Beav.  167-161) :  "  I  am  of 
opinion  that  when  a  person  sells  property  which 
he  is  neither  able  to  conrey  himself  nor  has  the 
power  to  compel  a  conveyance  of  it  from  any 
other  person,  the  purchaser,  as  soon  as  he  finds 
that  to  be  the  case,  may  say, '  I  will  have  nothing 
to  do  with  it.* "   That  was  cited  with  approvu 
by  Fry,  J.  in  Brewer  v.  Broadwoud  {uhi  $up.), 
and  he  simply  lays  down  the  same  rule  again. 
Now,  what  I  have  to  consider  is  this.  Is  that 
applicable  to  a  case  of  thia  character?  If  a  man 
agrees  to  sell  a  lease,  and  it  turns  out  that  he  haa 
only  an  agreement  for  a  lease,  the  purchaser, 
when  he  finds  that  is  so^  may  say.  "  I  will  not 
have  anything  to  do  with  it;  it  is  not  repudiating 
the  contract,  for  I  never  entered  into  it ;  I  am  offl 
I  have  contracted  to  buy  that  which  you  have  not 
got  to  give,  and  therefore  you  cannot  enforce  any 
contract  against  me."   That  is  one  of  the  cases,, 
and  a  very  simple  case.   You  might  have  such  a 
case  here  if  it  had  simply  be^  that  Messrs. 
Wylson  and  Long  had  contracted  to  sell  this  land,, 
not  haying  bought  it,  and  themselves  having  no 
title  to  it.   Mrs.  Dunn,  when  she  found  that  out, 
might  have  turned  round  and  said,  "  I  am  off ; 
you  have  contracted  to  sell  me  a  piece  of  land 
to  which  you  have  no  title,  and  I  will  have 
nothing  to  do  with  it."   But  then  the  qaestim 
is  this.  Is  this  principle  of  avoidance  for  non- 
mutuality  applicable  to  the  case  where  the  non- 
mutuality  is  apparent  in  the  first  instance,  and 
is  an  essential  part  of  the  bargain  P   As  I  read 
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Ura.  Dunn  and  aay,  "  We  have  not  got  this  land ; 
you  know  it  belongs  to  Mr.  EoUington,  but  if  yon 
will  agree  to  bny  half  an  acre  for  3501.  from  us,  we 
will  purchase  the  whole.  That,  from  the  first,  could 
not  be  enforced  on  either  side.  Perhaps  you  might 
say  there  is  a  mutuality  in  the  ab«ence  of  any  power 
to  enforce  it,  and,  until  Messrs.  Wylson  and  Dong 
had  obtained  that  which  the^  had  agreed  to  sell, 
ihejr  conld  not  have  enforced  it  on  Mrs.  Dunn,  any 
more  than  Mm.  Dunn  could  have  compelled  them 
to  conTey  that  which  th^  had  not  got.  Bat  the 
doctrine  of  non-mntuality — the  doctrine  that  a 
irarchaser  may  avoid  a  contract  when  he  dia- 
covers  that  his  vendor  has  not  got  that  which  he 
contracted  to  sell — seems  to  me  alto^ther  inap- 
plicable to  a  case  where  the  vendor  m  the  first 
instance  tells  the  purchaser,  and  the  purchaser 
knows  from  all  the  circumstances  of  the  case, 
that  the  vendor  has  no  title  and  is  not  likely  to 
have  one  for  some  time.  Therefore  I  do  not 
think  that  that  argument  applies.  But  I  now  go 
to  what  is  a  still  more  important  point :  is  not 
such  a  contract  as  I  have  just  described  deter- 
minable by  the  purchaser  by  notice  ?  I  think  it 
is.  I  think  that  a  purchaser,  having  entered  into 
Bach  a  contract  as  I  have  suggested,  is  entitled  to 
say  at  any  time,  "  Yon  have  not  got  that  land  yet, 
I  bc^wd  yoa  would  have  got  it  by  this  time ;  I  do 
not  care  now  to  have 'the  land  myself,  and  I 
determine  the  contract."  If,  in  the  meantime, 
the  vendor  had  incurred  expenses  as  to  that 
which  he  had  contracted  to  do,  it  may  be — I  do 
not  wish  to  prejudice  the  question — that  he  would 
have  a  rij^t  of  action  against  the  purchaser  for 
expenditure  incurred,  labour,  and  so  on,  at  the 
purchaser's  request ;  but  that  is  not  specific  per- 
formance. The  purchaser  might,  in  the  case  I 
am  suggesting,  I  think,  get  oS  the  contract  by 
notice  and  say,  "  you  are  not  in  a  position  to  con- 
vey, to  perform  your  contract,  and  therefore  I 
am  off."  But  when  must  that  notice  be  given  P 
Mast  it  not  be  given  some  time  before  the  vendor 
does  get  that  which  enables  him  to  perform  bis 
contract  P  That  is  certainly  my  conviction  as  to 
the  rale  applicable  to  sach  a  case.  If  I  agree  to 
pay  such  a  sum  as  an  arbitrator  fixes,  nntil  the 
arbitrator  baa  fixed  it  I  cannot  be  sued  for  the 
money,  beoanw  there  ^ras  a  blank  in  the  contract 
that  has  not  been  filled  up ;  and  if  X  am  entitled 
to  repadii^  the  submission,  I  must  repudiate  it 
as  a  bargain  between  the  parties  before  the  sum 
is  fixed.  When  once  the  sum  is  fixed  there  is  a 
contract  in  which  the  blank  has  been  filled  np,  and 
the  time  for  repudiation  has  gone.  In  order  to 
ascertain  how  that  doctrine  applies  in  this  par* 
ticnlar  case  I  mnst  look  again  at  some  of  the  cir- 
and  at  one  or  two  of  the  letters.  [His  Lordship 
then  examined  some  of  the  correspondence  as  to 
the  plaintiff's  purchase  from  Mr.  Hollington,  and 
continued :]  I  do  not  think  it  can  be  argued 
with  any  chance  of  soccess  that  there  was  a  bind- 
ing contract  between  Messrs.  Wylson  and  Long, 
on  the  one  hand,  and  Mr.  Hollin^on  on  the  other, 
nntil  it  was  reduced  to  a  compete  form  on  the 
4th  Nov.  On  the  4th  Nov.  it  is  reduced  into  a 
complete  form,  not  so  as  to  bind  Mrs.  Dunn 
aocordii^  to  all  its  terms,  bat  to  bind  her  in  this 
sense,  that  then  Messrs.  Wylson  and  Long  had 
got  the  property  in  equity,  thev  had  got  a  con- 
tract which  they  were  entitled  to  enforce  as 
against  Mr.  Hotlington,  and  therefore,  I  think, 
coald  also   enforce  as  against  Mrs.  Dunn. 
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On    the    5th    Nov.    Mr.    Eortin   writes  to 
Messrs.  Mason  and  Edwards,  "  There  is,  I  think, 
now  a  binding  contract  with  yonr  client.  I 
hare  exchanged  contracts  with  the  owner  and 
have  the  contract."    That  is  not  met  by  anyfhing 
at  all  like  a  repudiation,  although  I  think  it  would 
have  been  too  late.   It  is  not  till  the  20th  Nov. 
that  the  defendant  cries  off :  then  she  says, "  X  do 
not  intend  to  perform  this  coatract,  and  you  can* 
not  enforce  it  against  me."   I  hold  that  that  was 
too  late.   I  think  probably  she  might  have  done  it 
on  any  day  up  to  the  4th  Nov.,  oat  I  think  by 
that  time  Messrs.  Wylson  and  Long  had  per- 
formed their  part  of  the  original  contract,  that 
they  would  let  her  have  half-an-acre  if  they  coald 
bay  the  rest  of  the  land ;  or,  to  put  it  the  other 
way,  that  they  would  bny  the  rest  of  the  land  if 
she  woald  t^e  the  half-acre.   To  my  mind  yoa 
may  call  it  an  offer,  you  may  call  it  a  promise; 
whether  it  is  an  offer  or  a  promise  it  takes  that 
contractual  form.   I  think  it  is  an  offer  or  promise 
into  which  the  element  of  title  eaters ;  it  is  one 
which  may  be  converted  into  a  binding  contract 
by  the  completion.  On  the  part  of  the  vendors,  of 
their  luirt  of  it,  which  was  done  on  the  4th  Nov. 
They  did  what  was  required  of  them,  and  then  I 
think  they  were  entitled  to  enforce  it.   It  comes 
back,  no  donbt,  to  the  same  reeult  of  repudiation 
for  wuit  of  mntnality;  but  I  think  the  principle 
is  entirely  different.  We  have  been  &miliar  for 
the  last  ten  or  twenty  years  with  qnestiwu  (tf 
contracts  for  taking  shares  in  joint^scock  com- 
panies.  A  man  applies  for  a  certain  number  <tf 
shares ;  he  applies  probably  by  a  document  in  an 
ordinary  form,  by  which  he  agrees  to  accept  that 
or  any  less  number  of  shares  :  he  thinks  better 
of  it  the  next  day,  and  writes  and  says,  *'  I  with- 
draw my  application."    Xs  he  entitled  to  do 
tbat  or  not  ?    The  company  have  offered  the 
shares  to  those  prepared  to  apply,  but  have  not 
bound  themselves  to  allot  shares  to  any  pu^ 
ticular  individual ;  they  are  not  finally  bound  in 
that  sense ;  he,  on  the  other  band,  has  expressed 
his  willingness  to  take  the  number  of  shares  which 
sb^l  be  ulotfced  to  him ;  but  nntil  the  aeceptanoe 
has  been  received,  that  is  to  say,  nntit  sent  in 
such  a  way  that  he  is  bound  by  it,  nntil  the  sfaares 
are  lUlotted,  he  is  entitled  to  be  off,  but  after 
that  moment  he  cannot  get  off.   The  question  is, 
what  is  the  moment  P   In  those  cases  it  is  some- 
times very  difficult  to  say.   Here,  I  think,  the 
moment  was  the  4th  Nov.,  when  the  contract  with 
Messrs.  Wvlson  and  Long  was  entered  into. 
Then  the  plaintiffs  were  in  a  position  to  say,  "  We 
did  agree  with  you  that  we  wonld  pnrchsfie  this 
land,  and  let  you  have  the  particular  half-acre  for 
3501. ;  you  agreed  with  ns  that  if  we  pnrchased 
the  whole  you  wonld  take  the  particular  half-acre 
and  pay  350!.  for  it ;  we  have  performed  onr  part 
of  the  contract  and  yon  must  perform  yonrs." 
1  think  they  were  entitled  to  take  up  that  position 
on  the  4th  Nov.   I  think  they  did.   I  think  that 
as  the  repudiation  did  not  come  till  afterwards  it 
was  too  late.  Therefore,  there  most  be  judgment 
for  specific  performance ;  bat  I  do  not  think  it 
will  be  suf^eeted  that  Mrs.  Dunn  has  bound  her* 
self  as  to  title.   The  costs  up  to  and  inolnding 
the  trial  of  coarse  will  follow  the  result. 

Solicitor  for  the  plaintiffs.  John  S.  Sortin, 
Solicitors   for   the  defeaduit.  Maun  and 
Edwards.  ,^^^,-^\,~, 
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QUEEN'S  BENCH  DIVISION. 
Jan.  31  and  Feb.  3. 
(Before  Lord  Coleridge,  C.J.,  Sir  James  Havitek, 
and  Gbote,  J.) 
SuTTU  r.  Smtthe.  (a) 
Prtuiiee — Compromiae  of  divona  Ofetion—Bule  of 

CDuii— QtMen'f  Bench  Oivition — Jurisdietion. 
In  an  action  for  judicial  acpnration,  in  the  Pmbate 
JHvition,  a  compromi$e  uroc  effected,  and  certain 
itrme  of  arrangeikent  were  agreed  to,  providing 
{inter  alia)  that  the  reapondent  ahottld  pay  the 
petitioner't  coeia,  and  that  the  agreement  might  be 
taade  a  rule  nj  the  Sigh  Court. 
Sdd.  that  a  judge  of  the  Queen'e  Bench  Dwiaion 
hadjuriedtetion  to  make  the  agreement  a  rule  of 
mtrt  upon  the  ex  parte  application  of  the 
fsKtioner  at  ehambera. 

This  was  a  motion  by  way  of  appeal  from  an 
order  of  Enddleston,  B.  at  chambeifi. 

In  an  action  for  judicial  separation,  in  which 
the  wife  was  petitioner,  which  came  on  for  hearing; 
before  Sir  James  Hannen  in  the  Divorce  Division 
on  the  15th  July  1882,  a  compromise  was  effected 
in  conrt  by  consent,  on  the  terms  that  a  deed  of 
separation  should  be  executed  by  the  parties  and 
the  action  withdrawn.  By  the  agreement  of 
uraneement  the  respondent  undertook  to  pay 
tbe  petitioner's  taxed  costs,  and  it  was  further 
provided  that  the  agreement  might  be  made  a 
rule  of  thfi  Hifih  Court.  The  deed  was  to  be 
settled  by  a  certain  member  of  tlw  Chancery  Bar, 
or  by  some  other  barrister  to  be  nominated  by 
tbe  counsel  on  either  side.  Delay  having  taken 
vhce  in  the  execntion  of  the  deed,  on  l^e 
14th  Nov.  1885  the  petitioner's  solicitor,  upon 
SQ  ex  parte  application,  obtained  an  order  from 
Haddle^on,  B.,  at  ehambera,  that  the  agreement 
of  arrangement  of  the  15th  Jnlv  1882  Iw  entered 
and  made  an  order  of  the  Queen  s  Bench  Division, 
and  on  the  16th  Nov.  1885  it  was  duly  made 
an  order  of  conrt.  In  Jan.  1886  a  deed  of  sepa- 
ration was  executed  by  both  parties,  but  it  was 
not  identical  in  its  terms  with  the  one  which 
bad  been  originallv  stipulated  for,  although 
it  practically  carried  out  all  its  proTisioos  and 
WIS  in  accordance  with  the  terms  of  compromise. 
In  July  18S6  the  registrar  taxed  the  petitioner's 
costs,  Imt  he  refused  to  make  an  order  for  payment, 
sad  iu  this  decision  he  was  upheld  by  Sir  James 
Banuen,  who  refused  to  make  any  wder  and 
adjourned  the  sammons  generalfy.  On  the 
5tn  Jan.  1877.  the  respondent  not  having  paid 
the  petitioner's  taxed  costs,  the  petitioner's 
solicitor  iii^ed  a  writ  of  fieri  faciaa,  upon  tbe 
order  of  the  16th  Nov.  1885  and  the  respondent 
paid  the  amount  to  tbe  sheriff  under  protest. 

The  respondent  now  moved  that  the  order  of 
Hnddleston,  B.,  making  the  agreement  of  arrange- 
nient  a  rule  of  court,  and  the  writ  of  fi^  faciaa 
issued  thereon  and  all  proceedings  thereunder, 
should  be  set  aside. 

Crump,  Q.C.  and  A.  T.  Lawrence  in  support  of 
the  motion. — ^The  order  of  the  learned  judge  at 
chambers  was  made  without  jurisdiction  and 
ought  to  be  set  aside.  The  compromise  arose 
out  of  an  action  for  judicial  separation,  and,  if 
made  a  rate  of  any  court  at  all,  it  should  have 
been  a  rule  of  the  Probate,  Divorce,  and  Admi- 
lalty  Division.   There  is  no  power  to  make  an 

(a)  B^oneA  bf  9.  A.  CaiiLSBini,  Eaq.,  BuriiUu-M-Lftw. 


[Q3.  Dir. 


agreement  of  compromise  in  a  divorce  action  an 
order  of  the  Queen's  Bench  Division.  The 
agreement  of  arrangement  was  not  a  submission 
to  arbitration.  Moreover,  the  deed  o£  Jan. 
1886  differs  .in  many  respects  from  the  terms  of 
the  originally  drafted  t^reement  of  compromise. 
Even  if  the  order  obtained  ex  parte  from  Huddle- 
stoD,  B.  was  made  properly,  it  doe»  not  order  the 
payment  hy  the  respondent  of  the  petitioner's 
costs,  but  it  is  merely  an  order  to  make  the 
agreement  a  rule  of  court,  and  not  one  upon 
which  execution  could  he  issued  un^r  Order 
XLII.,  r.  1,  of  the  Bules  of  Court  of  1883. 
Both  the  registrar  and  the  President  of  the 
Divorce  Court  expressly  refused  to  make  an 
order  for  the  payment  of  these  costs  by  the 
respondent,  imder  Order  LXIV.,  r.  13.  In 
any  case  the  petitioner  ought  to  have  given  a 
month's  notice  to  tbe  other  side  of  her.  intention 
to  pi-oceed,  more  than  a  year  having  elapsed  since 
the  last  proceeding  in  the  case,  r'or  these 
reasons  tbe  order  in  question  should  be  set  aside. 

Home  Payne,  Q.C.  and  Beddall,  in  support  of 
the  order,  were  called  upon  to  confine  their 
arguments  to  tbe  jurisdiction  of  a  judge  of  the 
Queen's  Bench  Division  to  make  the  agreement  a 
rule  of  court. — It  is  submitted  that  the  order  of 
Hnddleston,  B.  was  properly  made.  If  there  was 
no  jurisdiction  to  make  such  an  order,  the  peti- 
tioner would  have  to  bring  an  action  for  specific 
performance  in  the  Chancery  Division  to  enf^trce 
the  terms  of  the  compromise.  By  the  terms  of 
the  agreement,  it  is  provided  that  it  may  be 
Inade  a  rule  of  conrt.  and  since  the  passing  of 
the  Judicature  Act  all  the  judges  are  judges  of 
the  High  Court  of  -Tnatice,  and  nave  jurisdiction 
in  all  the  divisions  of  such  High  Court. 

Grttmp,  Q.C.  in  reply. 

Lord  CoLERinoE,  C.J. — I  am  of-  opinion  that 
the  order  of  my  brother  Hnddleston,  B.  must  be 
upheld.  As  I  entirely  concur  in  the  judgment 
about  to  be  delivered  by  Sir  James  Hannen.  it  is 
unnecessary  that  I  should  detail  at  length  my 
reasons  for  arriving  at  such  a  decision. 

Sir  James  Hanken. — am  of  opinion  that  the 
respondent's  application  upon  notice  of  motion 
to  set  aside  the  order  of  Huddlestou.  B.  niust  be 
dismissed.  There  can  be  no  doubt  that  the 
general  course  adopted  by  the  courts  has  been  to 
allow  thA  makinj^  of  agreements  or  deeds  of 
compromiae  in  which  clauses  have  been  inserted 
providing  that  the  t^rms  of  compromise  should 
be  made  a  rule  of  court  or  enforceable  by  the 
order  of  a  judge.  The  principle  upon  which  this 
practice  was  founded  is,  that  the  parties  were  all 
auijuria,  and  capable  of  arriving  at  and  arranging 
in  their  own  interests  such  terms  of  compromise. 
I  can  see  no  objection  to  sacU  a  practice,  and  it 
certainly  is  one  which  prevailed  for  many  years 
in  the  Divorce  Court,  until  Sir  Cresswell  Cress- 
well  caused  an  alteration  to  be  made  in  it  by 
refusing  to  allow  an^  agreements  for  the  com- 
promise of  suits  in  his  conrt  to  be  made  rules  of 
conrt,  and  this  put  an  end  to  the  practice.  This 
alteration  resulted  in  the  consequence  that 
parties  were  obliged  to  take  proceedings  in  one 
or  another  of  the  other  courts,  to  enforce  the 
terms  of  any  compromise  which  might  have  l>een 
arrived  at,  by  way  of  action  upon  the  agreement  or 
by  suit  for  specific  performance.  The  passing  of 
the  Jadicature  Act,  however,  has  Tfiry  consider- 
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ablj  altered  the  state  of  affairs,  «ad  by  it  judges 
are  now  all  couBtituted  judges  o£  one  court.  It  is 
true  that  certain  specified  business  has  been 
aaaigned  to  different  divisions  of  the  High  Court 
of  Justice,  but  this  makes  no  difEerence  to  the 
principle  laid  down  by  the  Act  that  we  are  all 
judees  of  one  coart.  If  I  bad  thought  it  right  I 
eonuL  have  made  this  order  myself,  and  I  oonld 
thus  have  oonetitnted  these  terms  of  compromise 
a  rule  of  court.  Howerer  I  did  not  thtnlc  fit  to 
do  so,  and  the  petitioner  applied  to  another  judge, 
And  he  made  the  order,  and  I  entertain  no  doubt 
wh^ver  but  that  the  order  was  made  with  foil 
jurisdiction.  In  the  long  Tacation  the  power  is 
one  which  is  repeatedly  exercised  when  the 
Tacation  judge  uacharges  the  duties  of  the 
ind^  of  the  Probate,  DiTOrce,  and  Admiralty 
Division.  Now,  in  the  case  before  us,  the  question 
is  whether  there  is  any  reason  why  we  should  set 
this  order  aside.  The  points  in  dispnte  between 
the  parties  were,  whether  or  not  a  deed  had  beeu 
executed  in  accordance  with  the  terms  of  com- 
promise,  and  whether  or  not  the  respondent  was 
uable  to  pay  certain  costs  to  the  petitionw's 
solicitor,  iut  to  the  deed,  that  dimcolty  has 
solved  itselt.  It  is  said  that  the  deed  which  has 
aetn^r  been,  execmted  differs  in  some  respects 
from  tne  one  originally  approred  and  settled  by 
the  parties ;  but  these  differenoes,  iu  my  opinion, 
are  not  of  suob  a  nature  as  would  be  sufucient  and 
neoessaiT  to  support  a  contention  that  the  deed 
executed  was  one  other  than  that  contemplated  by 
the  original  terms  of  agreement  for  compromise. 
There  remains,  therefore,  only  the  question  as  to 
the  payment  of  costs  by  the  respondent.  As  to 
this,  I  am  of  opinion  that  the  discretion  exercised 
by  Huddleston,  B.  should  not  be  interfered  with. 
With  regard  to  the  main  question  as  to  whether 
or  not  fl^reements  for  compromise  of  this  nature 
should  be  enforced  by  making  them  rules  of 
court,  I  certunly^  thmk  that  t^ere  are  many 
mattm  involved  in  an  action  in  the  DiT<ave 
Court  of  which  the  terms  of  arrangement  are 
most  properly  left  to  the  discretion  of  the  ^rties. 
The  case  now  before  ns  involves  merely  the 
payment  of  a  sum  of  money,  but  if  an  agreement 
was  brought  before  me  which,  besideB  the  usual 
terms,  contained  prorisiouB  as  to  and  involved 
the  custody  of  children,  I  should,  for  my  part, 
abstain  from  giving  it  my  sanction  in  the  summary 
way  I  should  hare  ^ven  it  had  the  case,  as  tlie 
present  one  does,  mvolved  merely  a  question 
of  costs. 

Geove,  J. — I  am  of  the  same  opinion,  but  I 
confess  that  I  entertain  great  douota  as  to  the 
propriety  of  an  order  of  this  kind  being  made 
upon  an  ezvaH*  application.  Yiewing  this  case 
aa  we  do,  I  think  that  my  brother  Huddleston 
was  ri^t  in  making  the  order  he  did ;  but,  as  a 
ffeneral  rule,  when  three  years  have  elapsed,  as 
they  have  in  this  case,  there  would  be  considerable 
danger  in  permitting  such  an  or^er  to  bo  made  a 
rule  of  another  court  upon  an  ex  parte  application 
to  a  judge  at  chambers,  and  I  am  strongly  im> 
|n«ssed  with  the  danger  of  snch  a  course  of 
«venta.  In  ordinary  cases,  however,  where  no 
snch  length  of  time  baa  been  allowed  to  elapse, 
and  an  order  to  make  terms  of  settlement  a  rule 
of  court  has  been  applied  for  as  soon  as  they  are 
arranged,  this  objection  may  be  to  a  great  extent 
neutralised. 

Lord  CoLEBiDoz,  C  J*.— So  far  as  my  own  judg- 


ment goes,  if  this  were  a  case  from  any  other 
division,  I  should  have  had  no  doubt.  Any 
doubts  which  may  have  arisen  in  my  mind  have 
been  dissipated  by  Sir  James  Hanuen's  view  of 
the  matter  as  expressed  in  the  judgment  he  has 


delivered. 


Solicitor  for  the  petitioner,  Waplet  Canaarien. 
SoUcitors  for  the  respondent,  ^odfcewn,  Taylor, 


Monday,  Dee.  13, 1886. 
(Before  Huddlestok,  B.  and  Masistt,  J.) 
The  Coksekvators  or  the  Rivee  Thames  o. 
The  Coxkissiokers  or  Ihl^d  BEVB!iuB.(a) 

Revenue — Stamp  dtUy — BevoeahU  liceneenot  under 
seal  ta  erect  a  jetty,  ^c,  on  the  foreshore  of  Ike 
Thames — Proper  ttamp  duty  upon — Stamp  Act 
1870  (33  fUVi€t.  e.  97),  m.  70  to  77.  78,  and 
96,  arid  tehedtde. 

The  Oonaerwitoretifthe  River  Thamee,  hy  adocument 
in  writing  under  the  hand  of  their  seeretan/,  imt 
not  uader  leal,  agreed  to  grant  permitsion, 
during  their  pleasure,  to  a  Umiied  company  to 
eonetruct  and  retain  a  jetty  and  other  aecommoda- 
Uon»  on  the  foreshore  of  the  river,  in  eoneideraHon 
of  the  anntud  payment  <tf  the  etimef  711.^  and  Ms 
Mui  company  mmsby  agrted  to  aeeept  aueh  per- 
mteeim  ^raiiU  onihe  tervtt  and  eondihene  theretf, 
and  topa/y  to  the  eoneervatort  for  meh  grant  Oe 
taid  swH  <^  771.  yearly  and  every  year,  $o  long 
OS  £&<  afereeaid  jetty  and  aeeommodatiotu  toers 
oUotoed  by  the  eontervatora  to  rsmatn^  and  lo 
remove  eueJt  jetty  and  other  aeeommodaOona  m 
receiving  noUee  in  voriHng  from  the  eonaervatan 
requiring  theim  ao  to  do ;  and  in  defavU,  the  con- 
tervatora  were  to  he  at  Uberiy  to  remove  the  aavti, 
and  to  recover  the  coats  and  ea^peneee  thereqf  firom 
the  said  company  aa  liquidaiM  damages. 

The  document,  stamped  with  the  duty  of  suepentt, 
was  aubmitted  by  the  eonaervaiors,  under  sect.  18 
of  the  Stamp  Act  1870,  to  the  commiaaionora.fer 
their  opinion  aa  to  the  amount  of  duly  tcith 
which  U  waa  chargeabUt  when  the  latter,  being  <tf 
opinion  that  it  waa  chargeahla,  aa  cm  **inatnaiuiU 
of  conreyomce  on  aala,"  vriih  the  ad  valorm 
duiy  of  71.  Iba.  m  reaped  ef  ihe  aaid  turn  771. 
pojyeMe  yearly  far  an  md^fSm'te  jmtmmI,  asasssad 
Quit  cmonni  of  duty  {hereon  aeeotmngh/  ;  but,  on 
an  appeal  from  aueh  aaaeatment  to  the  QHMn's 
Bench  Dimaion,  it  waa 

Held,  by  Denman  and  Sawhina,  J  J.,  firat,  that  no 
"  property  "  waa  transferred  or  v^ed  in  any 
parsons  by  thia  document;  aecondly,  that  the 
document  waa  not  Uahle  to  stamp  duty  under  the 
Stamp  Act  1870  (33  ^  34  Vict,  e  97),  either 

(1)  aaa"  conveyance  on  aale  "  under  sect.  70,  or 

(2)  Of  a  "  conveyance  an  any  occasion  «a)e«pf  sale 
or  mortgage,"  under  sect.  78,  or  (3)  a  "  con- 
veyance or  tranter  of  any  kind  not  hereinb^bre 
deamhed"  within  the  schedule,  or  {4)  aaa  "  tease 
or  tack,"  or  (5)  aa  a  "  bond,  eovena/nt,  or  inahrt^ 
ment  of  any  leind  tohatever"  vfiMn  the  aaid 
achedtda ;  and  (Mrdljr,  fhai  it  teaa  righUy 
atamped  aa  om  "a^rennenf"  wiih  a  nxpemaM 
stomp,  omA  that  no  Mhar  stemp  duty  wa»  poyema 
uponU. 

Case  stated  by  the  Commissioners  of  Inland 
(a)  Bcportod  bg  Hsnby  LxTM,BM.,  BuTMar4»X»v. 
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BeTenue,  pnrsnaat  to  sect.  19  of  the  Stamp  Act 
1870  (33  <^  34  Vict,  c  97)  on  the  ^iplicatioin  of 
tbe  CoDBemtora  of  the  "Bine  Thames,  tm  th«dr 
appeal  fram  the  dooisim  of  the  ocnunisaicHiers  oa 
Oe  assemnent  tA  stamp  duty  on  the  docnment 
hBreinafcer  mentioned : 

1.  The  following  is  a  copy  of  the  isstroment  in 

question : 

TIi«  Conaemicnrs  of  the  Birer  Thames,  l>y  their 
nentecr  Edward  Borstal,  hereby  a^ree  to  ^nuit  per> 
ndanoii  dnri^  the  pleasnre  of  the  oonmmton,  to  the 
StoDe  Co  art  (^uJk  ImbA  and  Her  Companj  Limited,  of 
60,  St.  ^nl'».chiireh7ard,  in  the  oi^  of  London,  on 
ihalr  appUoation,  to  ooniitrQOt  a  new  jetfy  on  tbe 
vsstsm  mde  of  the  existiiiff  jetty  at  their  premisee. 
Sfame  Conrt,  yorthfleet,  with  an  extension  to  nnite  the 
two  jetties,  and  to  retain  the  nxlBting  jetty,  bar^beda 
and  moMings,  and  to  place  a  dolphin  on  eaoh  dde  of  tiis 
jstfy,  as  shown  on  the  plsa  Duisbered  3868,  signed  utd 
daponted  witii  the  oonaerratoxs  the  said  3tone 
Cmrt  GbaUc  I^nd  and  Pier  Company  in  oonsideration  of 
ttie  umnal  payment  of  tbe  anm  of  terenty-seTen  ponnds, 
aadtiie  said  Stone  Court  Chalh,  Ao.,  Company  hereby 
agree  to  aee^t  snob  permisaiTe  grant  on  tbe  terms  and 
eoedilioBa  thereof,  and  to  pay  to  the  said  oonserrators, 
at  their  oSoe,  for  anob  grant  the  said  anm  of  aerenty- 
aeren  nonsda  yearly  and  ereiy  year  so  long  aa  ue 
afmaaid  jetty  and  aooommodatlona  are  allowed  by  tbe 
■id  oonaemtors  to  remain,  the  first  payment  of  the 
mii  BBnnal  snm  of  seren^-seTen  ponnde  to  be  doe  and 
■■de  on  the  29th  day  of  September  1886.  And  the  said 
8ioM  Conrt  Chalk,  Ao.,  Company  further  agree  to 
itmore  aoch  jetty  and  other  aqoommodationa  on  reoeiT- 
ing  notioe  in  writing  from  the  oooaerratora  requiring 
tMm  so  to  do,  land,  in  defanlt,  that  tbe  aaid  conaerra- 
ton  may  be  at  liber^,  by  tlMlr  offloen,  serrants,  or 
«atfaaan,to  renwre  sneh  isttraad  other  aooommoda* 
tkai.  and  to  reeo>Tflr  the  costs  and  expenses  thereof 
fha  the  said  Stone  Conrt  Challc  I«nd  and  Pier  Com. 
pany  aa  Uqnidated  damages.— Dated  this  4th  day  d 
nbrnsry  1886.— As  witness  the  aignatnre  of  the  aaid 
paitiss.  Thk  Sroin  Coubt  Ckalk  Lun>  and  Pm 
CncpurT  X.I1IITKD,  W.  B.  Fuiaw,  Seoretary;  E. 
powMik— Witness,  W.  H.  Hoard,  BeoeiTar. 

S.  Hm  commissionera  were,  cm  the  12th  Feb. 
1B8B,  reqoired  the  aaid  eonservators,  pannant 
to  the  ISfcfa  section  of  the  Stamp  Act  1870.  to 
express  their  opinion  with  reference  to  the  said 
instrament,  which  was  then  stamped  with  the 
dot^  of  6(i.,  aa  to  the  amount  of  stamp  daty  with 
vhich,  in  their  judgment,  it  was  chargeable. 

3.  The  commissionerB  being  of  opinion  that 
the  said  instrament  was  chargeable  as  an 
QUtrmnent  of  conveyance  on  sale  with  the 
od  valorem  dnty  of  71. 15a.  in  respect  of  the  sum 
d  771.  payable  yearly  for  an  indefinite  period, 
assesaed  the  dnty  thereon  accordingly.  The  said 
instrament  has  been  duly  stamped  in  accordance 
nith  the  said  assessment,  and  also  with  the  par- 
ticular stamp  in  use  for  denoting  that  an  instm- 
asnt  is  dnly  stamped. 

4.  The  8ud  ocmserrmtors  being  dissatisfied 
with,  and  having,  in  pnrsnance  of  the  19th  sec- 
tion of  the  Stamp  Act  1870,  appealed  against  the 
laid  assessment,  t^e  oommiBsioDen  hare,  in 
farther  pnrsnance  of  the  some  section,  stated  and 
signed  this  case. 

The  question  submitted  to  the  court  is :  With 
fhst  stamp  dnty  the  above-mentioned  instm- 
nent  is  chargeable? 

The  following  are  the  portions  of  -the  several 
sections  and  of  the  srhednle  of  the  Stamp  Act 
1870  (33  A  34  Vict.  c.  97)  that  are  material : 

Aa  to  Conveyance  on  Bale. 
Sect.  70.  Tbe  term  "  oonreyanoe  on  sale  "  ioolndes 
itiatniment  and  every  decree  or  order  of  any 
or  of  any  comminioners,  whereby  any  pn^erty 


upon  fh»  sole  Asrsqf  is  legally  m  equitably  transteMd 
to  or  vested  in  the  pnrcluuer,  or  any  other  person  on  his 

bebir^  or  by  hie  direotion. 

Seot.  72  &).  YHiere  the  oonsideration  or  any  part  of 
the  oonsideration  for  a  oonveymaoe  on  sale  oonsista  vi 
Bumey  p^able  periodieally  ...  for  any  indsAnita 
period  hoc  temunaUe  with  Bfb,  snob  oonveyaiuw  b  to 
ha  oharged  in  respeot  of  anoh  oonsideration  with  ad 
valorem  dnty  on  the  total  amonnt  whioh  will  or  may, 
aocording  to  the  terms  of  sale,  be  pvrable  during  the 
period  of  twenty  years  nsxt  after  the  d!v  of  the  date  of 
Booh  iastroiBSBt.   .   .  . 

Am  fo  Conveyoneet  on  any  Oeeonon  ssespC  Ails  or 
Jfortyoys. 

Seet.  78.  Every  instmment  Mid  every  decree  or  order 
ci  any  oonrt  or  of  any  oonuniasionera,  whereby  any  pro- 
perty on  any  ooeasion,  ezoept  a  sale  or  niortgag«i>s 
traaafemd  or  vested  ia  say  parson  is  ehargeabu  with 
du^  as  a  oonveyanos  ae  truner  of  properly. 

Bch9duU. 

Bond,  eorenant,  orinstmmeat  of  aj^Und  whatsoever 
(1)  Being  the  only  or  prinoipal  seonrin'  for  any  amonnt 
(except  upon  tbe  original  oreation  thereof  by  way  of 
aale  or  seonrity),  or  al  any  snm  or  aoois  of  money  at 
stated  perioda,  not  being  intersst  for  aaj  prfaw^al  SBin 
aeoorea  by  a  dnlv  stamped  insteuaent,  nor  rent  reserved 
by  a  leaee  or  taolc. 

For  a  definite  and  certain  period  ao  that  the  total 
amonnt  to  be  ultimately  payable  can  be  aaoertained. 

(1)  Fbr  tbe  term  of  lifs  or  any  other  indelfadtfr 
pcsiod  .   .  . 

Convejanooor  transfer  on  sale  of  any  property. 
(Hers  fallows  a  table  of  ad  vaiorm  dnties.) 

Conveyance  or  transfer  of  any  kind  not  hereinbefore 
deeoribed,  and  sea  seot.  78   .   .  . 

Leaee  or  taok. — (1)  For  any  definite  term  less  than 
a  year.  (2)  For  any  other  definite  tnm  or  for  any 
indefinite  term.  (3)  Of  soy  other  kind  whatsoever  not 
hereinbefore  deeoribed. 

J.  Eldon  Bemkea  (with  him  was  Crump,  Q.C), 
for  the  appellants  (the  Conservators),  having 
referred  to  the  Stamp  Act  of  1870  (33  &  34  Yiot. 
c.  97),  was  contending  that  the  commissioners 
were  wrong  in  stamping  the  docnment  in  question 
as  an  instmment  oi  '.'conveyance  on  sale,"  when 
he  was  stopped  by  the  Court,  who  called  on 

E.  V.  Die&y  (with  whom  were  Sir  R.  E.  tTetfl^er, 
Attomey-Cltmeral,  and  Sir  E.  Clarke,  Solicitor- 
General)  contra,  to  support  the  case  of  the  respon- 
dents.— The  Crown  here  rely  mainly  on  the  /Oth 
section  of  the  Stamp  Act  1870,  the  terms  of 
which  cover  this  document  as  one  by  which 
"  property  "  was  legally  or  equitably  "  transferred 
to  or  vested  in"  the  company.  Under  it  the 
company  obtained  &om  the  conservators,  tbe 
statutory  owners  of  the  land  or  soil,  a  licence  or 
permissive  grant  enabling  them  to  construct  and 
erect  a  jett^ ,  a  most  valuable  piece  of  pr<^ierty» 
upon  the  foreshore  of  the  river.  [Dsmman,  J.— 
You  have  omitted  to  notice  the  important  words 
of  the  section,  "  upon  the  sale  thereof."]  It  is 
submitted  that  any  right  legally  transferable  for 
money  value  is  "  property,"  and  tbe  transfer  of  it 
a  "  sale  of  property.'  lliis  view  of  the  matter  is 
borne  out  by  the  case  of  FoUer  and  othere  v.  The 
Commisnonerg  of  Inland  Revenue  (10  Ex.  Sep. 
147;  23  L.  J.  345,  Ex.),  where  Pollock,  C.B.,  m 
his  judgment,  says :  "  If  we  were  for  the  first  time 
to  construe  this  clanse  "  (the  clause  in  the  Stamp 
Act  of  18o0, 13  &  14  Vict.  c.  97,  imposing  stamp 
duty  on  conveyances)  "  we  do  not  feel  any  doubt 
that  it  was  meant  tn  apply  to  every  sale  for  a  sum 
of  money  of  any  subject  of  property — of  that 
which  belonged  to  a  person  exclusive  of  others, 
acd  which  oonld  be  the  subject  of  bargain  and 
sale  to  another."   This  document,  caljLit  by  what 
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name  yoa  will,  contm  a  valaable  right  whicK  has 
been  the  eabject  of  bai^ain  and  sale,  has  been 
boneht  and  sold  £or  money,  and  which  enables  the 
pnr^iasers,  or  licetuees,  the  company,  to  do  that 
which  without  it  they  could  not  do,  and  it  comes 
therefore  within  the  definition  of  "property."  In 
Potter'$  case  {ubi  attp,)  the  Koodwill  of  a  trade  was 
held  to  be  "property."  [Hawkins,  J. — A  good- 
will may  be  bonght  and  be  sold  again,  but  what 
"  property  "  was  transferred  to  or  vested  io  any- 
body by  this  document  P]  The  right  to  enter 
upon  and  to  use  the  land  in  the  way  described, 
so  long  as  the  permission  continned  nnwithdrawn. 
The  appellants  will  |>robably  rely  upon  The 
Xdmmer  A^kaUe  Paving  Conmany  I/vmUed  t. 
Tke  CommiMwnen  fff  Imand  Beventie  (26  L.  T. 
Bep.  N.  S.  633;  L.Bep.  7  Ex.  211;  41  L.  S.  106, 

;  but  that  case,  thongh  at  first  sight  perh^M 
seemingly  opposed  to,  will,  on  closer  esamination, 
be  found  in  niTOur  of  the  Crown's  present  con- 
tention. There,  although  it  was  held  that  a 
licence  by  deed  to  carry  on  the  business  of 
asphalte  paving  was  not  chargeable  as  a  "con- 
veyance on  sale  or  transfer  of  property  "  within 
the  Stamp  Act  1870,  no  property  oeing  in  fact 
conveyed  by  it,  yet  the  objection  taken  was  that 
the  right  purported  to  be  conveyed  was  one  which 
the  company  had  no  power  to  convey,  and  the 
point  that  the  instrument  there  was  merely  a 
"  licence "  was  not  taken,  but,  if  such  an  objec- 
tion could  have  decided  the  ca»,  it  sorely  wonid 
have  been.  The  present  ^xmment  is  within  sect. 
7i,  and  the  stunp  duty  npon  it  shoald  be  aasesaed 
under  sub<sect.  (2)  of  sect.  72;  or,  further,  it 
cornea  under  sect.  78,  by  which  "every  instm- 
inent,  Ac.,  whereby  any  property  on  any  occasion, 
except  a  sale  or  mortgage,  is  transferred  to.  or 
vested  in,  any  person,"  is  made  chargeable  with 
duty  as  a  "  conveyance  or  transfer  of  property," 
the  words  "  transfer  of  property  *'  being  used 
there  in  the  widest  sen^e,  and  including  a 
transfer  of  any  right  thai:  is  legally  the  subject 
of  purchase  and  sale  for  mooey.  "  Property  "  is 
rcHily  the  right  to  the  particular  thing  rather 
than  the  thing  itself.  In  Conj  and  othera  v. 
BristovB,  in  the  House  of  Lords  (36  L.  T.  Bep. 

S.  594;  2  App.  Gas.  262;  46  L.  J.  278.  Mag. 
Gas.),  it  was  held  that  the  owners  of  a  derrick  hafic 
moored  in  the  Thames  were  Hable  in  respect  of 
their  profits  from  the  employment  of  the  ^rrick, 
as  occnpiers  of  a  part  of  the  soil  and  bed  of  the 
river,  to  the  poor  rates  of  the  parish  within  which 
that  part  of  the  river  lay.  There  the  appellants 
had  only  a  licence  from  the  conservators,  revoc- 
able at  the  latter's  pleasure,  yet,  as  it  operated  to 
create  an  occupation  liable  to  poor  rates,  it  mnst, 
it  is  sabmitted,  be  an  occupation  for  all  other 
fiscal  purposes.  Again,  this  document  would 
come  within  the  clause  in  the  schedule  as  a 
"  conveyance  or  transfer  of  any  kind  nob  herein- 
before described,"  very  wide  and  sweeping  words. 
If  not,  then  it  is  within  other  heads  in  the  schedule, 
either  as  a  "  bond,  covenant,  or  instrument  of 
any  kind  whatsoever,"  it  being  without  doubt  a 
security  of  some  kind  for  a  sum  of  mouOT ;  or, 
lastly,  as  ft  "  lease  or  tack  "  for  "  (2)  any  mdefi* 
nite  term,"  or  "  (3)  of  any  other  kind  whatsoever 
not  hereinbefore  described/*  Under  one  or  other 
of  the  several  heads  or  descriptions  above 
mentioned  this  document  is  clearly  chargeable, 
and  it  is  for  the  court  to  ascertain  and  determine 
which. 


J.  E.  Semke$,  tor  the  appellant8>  contra. — The 
governing  wonls  in  the  itronp  of  sects.  70  to  77. 
which  deal  with  conve^nces,  are  the  words  "  on 
sale,"  and  unless  this  transaction  can  be  held  to 
be  a  "  transfer  of  property  on  the  sale  thereof,"* 
the  ad  valorem  duty  of  71.  lbs.  cannot  be  saa- 
tained;  In  Benjamin's  Treatise  on  the  Law  of 
Sales,  3rd  edit.,  p.  1,  it  is  said :  "  By  the  common 
law  a  sale  of  personal  property  is  usually  termed 
a  bargain  and  sale  of  goods.  It  may  he  defined 
to  be  a  transfer  of  the  absolute  or  general  pro- 
perty  in  a  thing  for  a  price  in  money."  There 
was  no  such  "  sale "  here.  The  document  is 
simply  a  revocable  licence  or  permission,  and  does 
not  come  within  any  one  of  the  group  of  sects.  70  to 
77.  But,  then,  it  is  said  to  come  within  sect.  78,  as 
an  instrument  whereby  property  is  transferred 
otherwise  than  on  side  or  mortgage ;  or  under  the 
head  or  title  in  the  schedule  of  a  "  conveyance  or 
transrer  of  any  kind  not  hereinbefore  described." 
But  the  real  question  is,  was  any  "  property " 
transferred  to  or  vested  in  the  company  by  this 
docnment  P  It  is  confidently  submitted  that  tbere 
was  not.  The  right  conferred  by  it  is  not  **  pro- 
perty "  at  all  within  the  meaning  of  that  wora  in 
the  Stamp  Act,  nor  is  the  document  itself  a  "  con- 
veyance or  transfer  "  of  any  kind.  It  is  in  fact 
the  creature  of  the  Thames  Conservancy  Act  1857 
(20  &  21  Vict.  c.  cxlvii.),  expressly  created  for  the 
special  purpose  and  with  the  twofold  object  of 
enabling  structures  to  beerefited  on  the  hipfawaj 
of  the  river,  which  would  otherwise  be  a  nuisance, 
and  of  providing  fnuds  for  the  use  uid  puipoaea 
of^  the  Conservancy.  The  obj'ect  of  these  per- 
missions is  not  to  create  or  vest  any  pr<^rty  in 
the  licensees.  It  is  a  purely  personal  revocable 
permission,  and  not  strictly  a  "  licence,"  for  that, 
by  the  terms  of  the  Conservancy  Act.  must  be 
under  the  seal  of  the  conservators,  whereas  this 
docnment  is  under  the  hand  of  their  secretary  only. 
The  conservators  have  no  power  to  transfer  or 
ve^t  any  "  property  "  to  or  in  anybody.  They 
have  power  to  sell  superfluous  land,  but  none  to 
bargain  away  or  deprive  themselves  of  a  particle 
of  their  dominion  over  the  soil  and  bed  of  the 
river.  No  right  of  soil  or  interest  in  land,  nor  any 
right  of  action  against  the  ^antors,  or  against 
third  parties,  is  created  by  this  docurbent : 

Wood  T.  LeadbitUr,  13  M.  A  W.  838 ;  14     J.  N.  S. 
161,  Ex.  ; 

Hyde  T.  araham,  7  L.  T.  Bep.  N.  S.  S63 ;  1  H.  *  G. 

593  ;  32  L.  J.  27,  Ex.  j  8  Jar.  N.  S.  liB9 : 
Hill  V.  TupjMT,  8  L.  T.  Bep.  N.  B.  782:  S  H.  &  C. 

121 ;  32  L.  J.  217,  Ex. 

Neither  is  the  document  a  **  lease  or  tack."  Snch  a 
lease  is  beyond  the  power  of  the  conservators  to 
grant,  and  by  sects.  50  and  60  of  their  Act  it  will 
appear  that,  where  they  have  power  or  are  autho- 
rised to  grant  a  lease,  it  is  expressly  stated  in  apb 
words.  Moreover,  by  8  &  9  Vict.  c.  106,  s.  3,  a  lease 
is  reqnired  to  be  by  deed.  Such  a  dociiment  as  this 
requires  no  ad  valorem  stamp : 

Jfay/UId  V.  Robinson,  7  Q.  B.  Bep.  48$;  14  L.  J. 

N.  3.  365,  Q.  B. ; 
PhitUpt  and  amothar  v.  Vorritan  and  anoAsr,  IS 

M.£W.74D;  18LJ.K.S.212,  Ex. 

It  is  plainly  not  a  "  bond  or  coveiuuit,"  and  to 
come  under  the  definition  of  "  other  instrument 
of  any  kind  whatsoerer,"  in  that  head  of  the 
schedule,  it  should  be  an  instrument  ejuadem 
generit  with  a  "bond  or  covenant,"  wnich  it 
cannot  reasonably  bo  contended  that  this  docn- 
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nut  is.  LastlT,  it  the  omo  of  Chanter  t.  Bobin- 
«m  a^H.  &  W.  408  ;  14  L.  J.  N.  S.  280.  Ex.)  be 
lew,  thia  licence  or  periiiis8t(m  does  not 
require  my  stamp  at  all. 

Sir  S.  Ciarke  (S.-GO  replied. 

DtsntAS,  J. — This  case  has  been  argaed  under 
considerable  disadvantaffe,  owing  to  the  pre- 
vailing practice,  in  sncn  cases,  of  submitting 
serene  questions  for  the  consideration  of  the  coart 
without  specifying  what  are  the  real  questions 
for  its  decision.  No  doubt  this  arises  from  the 
loose  langnage  of  the  Act  o£  Parliament  under 
which  thrae  cases  are  stated,  and  which  enables 
the  cinnmis^ioners  to  call  apon  the  court,  in 
answer  to  a  wide  general  question,  to  say  with 
what  stamp  duty  any  eiven  mstmment  is  cnat^e- 
able.  A  difficulty  is  tnus  created,  and,  although 
lb,  Bankes  has  argued,  on  behalf  of  the  appellant 
conservators,  in  a  way  which  shows  that  ne  has 
not  been  altogether  taken  by  surprise,  yet  it  is 
obrious,  from  the  various  qneations  that  have 
suggested  themselTes  to  my  brother  Hawkins 
and  myself  in  the  course  of  the  argument,  that 
the  present  is  not  a  satisfactory  or  convenient 
mode  of  stating  such  oases.  The  Attorney* 
General  has,  I  am  glad  to  say,  stated  that,  in  all 
hitare  cases  of  tbe  kind,  the  contentions  chat  aro 
relied  upon  on  both  sides  respectiTcly  shall  be 
set  out,  either  on  the  face  of  the  case  itself  or  in 
accompanying  points  for  argument.  Now,  in  the 
present  case,  the  ctMnmissioners  have  held  that 
tho  particalsf  document  before  ns  is  chargeable 
as  an  "  instrument  of  conveyance  on  sale."  That 
is  the  first  and  perhajra  the  roost  important  ques- 
tion that  is  raised ;  and  it  is  the  contention  upon 
which  Mr.  Dicey,  in  his  very  able  argument,  nas 
most  strenuously  relied.  The  document  is  set 
forth  in  esefenao  in  the  case,  and  is  as  follows : 
Lordship  here  read  the  document.]  The 
question,  then,  as  I  have  already  just  said, 
is,  whether  that  document  is  a  "  conveyance  or 
tTBBsfer  on  sale,"  and  that  depends  upon  the 
proper  conatmction  to  be  put  upon  sect.  70  of  the 
Stamp  Act  1870  CSS&  U  Vict.  c.  97),  which  is  as 
follows  :  "  The  term  conveyance  on  sale  includes 
ereiy  instrument  and  every  decree  or  order  of 
soy  court,  or  of  any  oommissioners,  wherebv  any 
property,  upon  tlu  sale  thereof,  is  legally  or 
equitably  transferred  to  or  vested  in  tiie  pnr> 
cbaser  cm-  any  other  person  on  his  behalf  or  by 
his  direction."  Now,  1  entertain  a  very  clear 
onnion  that  this  dccument  does  not  come  within 
that  definition,  and  is  not,  in  any  true  sense  of 
the  term,  a  truisfer  of  proper^.  In  the  first 
{dace,  I  do  not  think  that  this  licence  to  erect 
the  ^etty  in  question  upon  the  bank  or  shore  of 
thenver,  and  to  do  the  other  things  which  the 
company  are  by  the  terms  of  this  document 
SQtborised  to  do,  confers  what  can  properly  and 
legally  be  considered  to  be  "property"  upon  the 
company.  What  it  confers  is  only  a  licence  to  do 
certain  things  upon  property  which  is  vested  in 
the  appellants,  the  conservators  of  the  river,  for 
pubhc  purposes,  uid  which  Uiey  have  no  right 
to  bargain  away,  or,  indeed,  to  part  with  for  a 
moment  lon^  than  for  the  time  during  which 
they  mapr  thmk  it  proper  and  safe  to  allow  any 
obstruction  to  remain  upon  it,  their  primary 
duty  being  to  ke^  the  navigation  of  the  river 
free  and  open,  and  the  river  itself  free  and  clear 
from  obstructions  of  evciy  kind.   And  it  is  only  i 


with  oontmnal  regard  to  the  necessity  of  per- 
petual watchfulness  on  their  parts,  and  constantly 
looking  at  the  requirements  of  the  navigatum* 
that  they  can  properly  perform  such  dnty.  But 
still  more  strongly  do  I  think  that  this  is  no  ease 
of  "  sale."  I  can  discover  nothing  in  this  docu' 
ment  which  in  any  way  amounts  to  a  "  sale  "  of 
anything  whatever.  It  simply  confers  or  gives  a 
right  to  erect  a  certain  thing  for  which,  so  long 
as  that  thing  shall  remain  there  (which,  however, 
is  entirely  at  the  option  of  the  conservators),  so 
much  money  shall  be  paid.  I  am  of  opinion, 
therefore,  that  no  "  property  "  was  "  transferred  to 
or  vested  in  any  purchaser,"  nor  do  I  see  any 
"transler"  or  **parohaBing"  of  property.  On 
the  contrary,  it  appears  to  me  that  eveej  word  in 
the  section  operates  rather  to  take  the  case  out  of 
than  to  bring  it  within  the  Act  of  Parliament  as 
a  "  conveyance  on  sale."  But  then,  resort  is  bad 
to  another  section  (78)  of  the  Act,  and  the  case  is 
said  to  come  within  that  section  as  a  "  conveyance 
or  transfer  of  property  on  any  occasion  except  a 
sale  or  mortage,"  or  withtn  the  schedule  referring 
to  that  section  as  a  "  conveyance  or  transfer  m 
any  kind  not  hereinbefore  described."  Now,  if  I 
am  right  in  my  view  that  it  is  not  within  sect.  70, 
then  neither  is  it  within  sect.  78,  by  which  it  is 
provided  that  "  every  instrument  ana  every  decree 
or  order  of  any  court  or  of  any  commissioner  where- 
by any  property  on  any  occasion  except  a  sale  or 
morteage  la  transferred  to  or  vested  in  «iy 
person,  shall  be  "charseable  with  duty  as  a 
conveyance  or  transfer  of  property."  I  cannot 
see,  as  I  have  already  said  with  regard  to  sect.  70, 
tbftb  there  is  any  **  property  "  passing  under  tlie 
document,  or  that  there  is  any  conveyuice» 
transfer,  or  vesting  of  "  property  to  or  in  the 
persons  (the  company)  who  take  this  instmmeut 
from  the  conservators  ;  and  therefore  it  appears 
to  me  that,  although  the  words  "  on  sale  are 
not  to  be  found  in  sect-  78,  there  is  still  euough 
in  it  by  way  of  description  to  negative  its  applic- 
ability to  the  present  case,  and  to  show  that  this 
document  does  not  come  within  or  under  that 
section  or  that  part  of  the  schedule  that  refers  to 
it.  Then  it  is  further  argued  that  this  instrument 
is  a  "  lease"  or  "  tack."  Now  certainly  it  is  not  such 
a  document  as  would  in  ordinarv  language  be 
spol^  ci  as  either  the  one  or  the  other.  But 
then  it  is  said,  and  with  some  amount  of  plansi- 
bility,  that  the  words  "  lease  or  tack "  in  the 
schedule  contemplate  certain  things  which  an 
not  within  the  ordinary  or  popular  definition  of 
these  words,  because  there  are  expressions  there 
having  reference  to  an  indefinite  term,  which  is  not 
the  case  of  an  ordinary  lease,  and  therefore  that 
it  wtu  intended  to  bring  within  the  liability 
imposed  by  the  Act  on  "  leases  or  tacks  "  certain 
tilings  or  docnments  which  are  not  popularly  so 
oalled.  But  is  this  instrument  in  fa<!t  in  any 
reasonable  sense  a  "lease  or  tackP"  There  is 
here  no  absolute  demise  of  "  property ; "  it  is  a 
licence  to  do  certain  things,  and  there  i  s  an  under- 
taking that,  BO  long  as  these  things  are  per- 
mitted, there  shall  w  a  right  on  the  part  of  the 
conservators  to  receive  certain  moneys.  The 
words  of  the  schednle  which  are  relied  npon  on 
this  point  are  "lease  or  tack  (1)  for  any 
definite  term  leas  than  a  year ;  (2)  for  any  olhor 
definite  term  or  for  auy  indefinite  term ;  (it)  of  anv 
other  kind  whatsoever  not  hereinbefore  described.^* 
Then  comes  a  table  of  amounts  of  duty  under 
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different  headinga,  aoeordme  to  whether  the 
term  is  definite  or  indefinite  Ac.  The  argument 
of  Mr.  Bankea,  howerer,  for  the  ai^Uants,  has 
aatiafled  me  that  this  docnment  is  neither  a 
**  lease  "  nor  a  "  tack."  It  is,  as  it  appears  to  me, 
»  thinff  which  is  expressly  provided  for  by  the 
Thames  Conserranc^  Act  18S7  (20  &  21  Vict, 
c.  cxlTii.)_nader  which  the  conserTators  deriye 
and  exercise  their  powers.  Under  that  Act  they 
hare  certain  limited  powers  only,  and  no  power 
to  bargain  away  their  powers  or  rights  for  any 
term,  definite  or  indefinite ;  and  it  nas,  I  think, 
been  clearly  made  out  that  this  instrument  is 
definitely  prorided  for  by  that  Act  as  a  licence  or 
permission  to  do  a  certain  thing.  It  was  argned 
by  the  learned  counsel  for  the  re^mndents  that, 
because,  in  the  case  of  Gory  t.  Brxstow  (u&i  sup.), 
it  was  decided  that  there  conld  be  a  ratewl^e 
occnpation,  by  reason  of  cei-tain  piles  driren 
into  the  bed  of  the  river  Thames  as  nuxmngs, 
therefore  the  appellants  here  had  ui  ooonjn- 
tion,  though  permissive  only,  which  made  the 
payment  and  receipt  of  money  for  it  a  receijit  in 
the  nature  of  rent,  and  that  so  this  docnment 
came  within  the  definition  of  a  "  lease."  Bnt  I 
think  that  would  be  putting  a  very  strained  con- 
struction upon  the  words  of  the  Act,  and  that 
there  was  no  intention,  and  no  indication  of  any 
intantion.  on  the  part  of  the  Legislature  to  include 
such  a  docnment  as  this  under  the  head  in  the 
schedule.  Whether  it  might  or  might  not  have 
reasonably  been  included  therein  is  an  entirely 
different  question.  It  is  then,  lastly,  contended 
that,  if  not  a  "  lease  or  tack,"  it  comes  within  the 
vide  and  general  words  of  the  sohedole,  **  bond, 
corenant,  or  instrument  of  any  kind  whatsoerer,** 
and  that  so  it  is  chargeable  with  the  ad  valorem 
stamp  dnty  imposed  on  snc^  an  instmment  in  the 
Bohednle.  Now  that  appears  to  me  to  be  one  of 
the  strongest  contentions  that  has  been  urged 
before  ns,  and  I  will  not  be^  that  I  should  be 
greatly  sniprised  at  a  different  view  being 
mken  on  that  point  from  that  which  I  hare 
adopted ;  but  I  think  that  the  counsel  for  the 
appellants  was  well  founded  in  his  conten- 
tion that,  in  reading  a  schedule  such  as  this, 
imposing  a  charge  on  a  certain  set  of  instruments, 
the  words  ought  to  be  construed,  not  each  word 
separately  and  apart  from  each  other,  but  with 
reference  to  one  another,  and  where  there  are  the 
words  "  bond  "  and  "  covenant,"  coupled  with  the 
words  "being  a  Kcnrtty  for  soms  of  money,"  the 
mind  is  at  once  directed  to  what  was  the  probable 
intention  of  the  Legislature,  namely,  not  to  in- 
clude anything  that  was  not  »ju$dem  generia  with 
a  "  bond  or  covenant "  for  the  payment  of  money. 
The  Solicitor-General,  for  the  respondents,  on  the 
other  hand,  made  use  of  an  argument,  which 
certainly  tends  somewhat  the  other  way,  that, 
because  there  is  an  exception  from  the  clanse  in 
the  schedule  of  interest  for  any  principal  sum 
secured  by  a  duly  stamped  instrument  which  is 
otherwise  provided  for,  or  rent  reserved  by  "lease 
or  tack,"  therefore,  but  for  that  exception  of 
"  rent  reserved  by  a  lease  or  tack,"  a  "  lease  or 
tack  "  would  be  an  instrument  coming  within  the 
definition  in  this  clause ;  or  that  at  all  events,  on 
looking  at  those  words,  it  might  be  reasonably 
contended  that  an  instmment  of  the  nature  of  a 
"  lease  or  tack,"  and  not  of  the  nature  of  a  "  bond 
or  covenant/'  might  be  intended  to  be  included. 
TTpon  the  whole,  bowever,  I  am  of  opinion  that 


these  words  contemplBte  different  ttunga  from 
,  snch  a  document  as  the  present,  which  is  a  mera 
permission  or  licence  to  do  a  thing  with  the 
payment  of  money  for  it  as  lon^  aa  the  permiaaion 
continues  at  the  option  and  wul  of  the  lioenaors. 
The  only  remaining  question  ia,  whethertbe  docu- 
ment is  liable  to  be  stamped  as  an  (^reement.  I 
have  not  the  least  doabt  that  it  is  so  liable,  aa  in 
fact  it  has  been  alreadv  so  stamped ;  and  if  it  is 
a  part  of  the  dnty  of  the  court  to  indicate  that  it 
was  properly  stamped  as  an  agreement  I  am  of 
opinion  that  it  was,  and  that  no  other  stamp  dirty 
is  payable  upon  it. 

Eawkivs,  J. — I  am  of  the  same  opinion,  anci 
have  very  Uttle  to  add  to  what  has  been  said  by 
m^  brother  Denman.  The  question  is,  whether 
this  docnment  is  a  "  conveyance  on  sale,"  and 
that  depends  upon  the  70th  section  of  the  Stsunp 
Act  1870.  [The  learned  Judge  read  the  Becti<m.J 
Now,  sect.  78  does  not  carry  the  matter  any 
further,  the  question  simply  being  whether  uiy 
"  property "  has  been  "  transferred  or  conveyed, 
on  sale"  by  this  instmment.  On  reading  it, 
there  does  not  appear  to  me  to  be  either  a  "  con- 
veyance on  sale  or  a  **  truiafer  of  property  " 
in  aOT  sense  whatever.  In  the  first  place,  1  doubt 
whether  it  is  anything  more  than  bh  agreement 
to  grant  permission  to  constmct  a  new  jetty  ; 
and  whether  another  instmment,  in  addition  to 
it,  is  not  necessary  before  that  grant  can  be  said 
to  be  effective.  It  is  certain  that  the  document 
does  not  purport  to  pass,  nor  does  it  seem  to  be 
intended  to  pass  or  transfer  any  "property**  as 
"on  sale."  It  merely  agrees  to  grant  a  per- 
mission to  do  something,  and  does  not  transfer 
or  pass  any  "property  in  anything  at  all.  I 
cannot,  I  confess,  understand  how  it  can  be 
said  that  "  property  "  is  transferred  where  none 
is  passed  from  the  transferor  to  the  transferee^ 
and  where  the  latter  has  no  right  to  dispose 
of,  nor  even  the  power  to  assign,  Hie  permission 
given  to  him  to  anybody  else.  1  am  clearly  of 
opinion  that  this  is  not  a  **  nonreyance  on  bb&  of 
any  propnty  "  within  sect  70  of  the  Stamp  Act. 
As  regards  the  other  contentions,  I  am  far  from 
saying  what  might  have  been  the  case  if  I  were 
satisfied,  from  the  facts  before  ns,  that  this 
instmment  was  intended  to  be  a  "  bond  or  cove- 
nant," or  a  security  for  money  at  alL  With 
regard  to  its  being  a  "  lease  or  tack,"  I  am  clear 
that  it  is  neither  the  one  nor  the  other.  I  am  of 
opinion,  however,  that  it  was  rightly  stamped 
as  an  agreement  with  a  sixpenny  stamp.  In 
effect,  therefore,  our  jndgmeut  will  be  that  the 
ad  valorem  stamp  duty  of  71.  15«.  was  unneces- 
sary and  wrongly  affixed,  uid  that  the  appellants 
are  entitled  to  judgment  for  the  repayment  of 
71.  14s.  6d.>  the  excess  of  stamp  dnty  paid  by 
them  beyond  the  sixpenny  agreement  stamps 
with  costs. 

Jitdgment  for  the  apptiUanU  for  repayment  of 
7r.]4«.  6d.,vnthcoat». 
Solicitors  for  the  appellants,  Elmslie,  Fcrayih, 
and  Elmelie. 

Solicitor  for  the  respondents.  The  Solioilor 
Inlattd  Sewmte. 


Digitized  by  Google 


AprQ  9,  1887.] 


THE  LAW  TIMES. 


CToL  LVI.,  N.  8.— 20S 


Div.] 

Monday,  Dte.  13. 1886. 
(Before  DxHiuir  and  Hawkins,  JJ.) 
FuctRnies  asd  oothek  (apps.)  v.  Haumx- 
DJJ.'SZ  (resp.).  (a) 
BeeenuB — Income  tax — Batiing  on  horte  rae»— 
Pnfunonal  bocJemakera  —  "  Profita  or  gain»  " 
Jrom  n/Uematie  jmnuU  of  beUing-~LiabuUy  oft 
to  uumM  ta»-^'  FoecUum"— ibaiUNff  ^  that 
torm^  ^  6  Viet.  e.  35,  t.  100.  aehtd.  Z),  ind 
ta$e,  Ut  nil»—16  j- 17  Viet,  &  34^  t.  2,  tdud.  D. 
The  tyitematic  jpumuit  qf  betting  on  hor§e  races, 
aimuaUy  earned  on  ij/  profeaeional  hookmaJeorai 
if  a  **  voeottoMi,"  leUhin  the  fneaning  of  fhai 
term  in  the  Income  Tarn  Acta  5  4-6  Viet.  e.  35, 
«.  100,  edied.  B,  aMd\&  ^  17  Vict.  c.  34.  a.  2. 
eAai.  D  ;  and  tke  "profits  or  gains  "  arising  or 
mecning  Ihortfrom  to  «tdb  booJmakereareassess- 
4ihle  to  income  tax,  as  "profita"  in  respoel  of 
sHch  "vocation"  uiidar  fM  taui  Aets,  sections, 
amdsekedidee. 
So  kdd,  by  Denman  and  Hawhins,  JJ. 
This  vas  a  case  stated  by  the  Gommigsionere  of 
Income  Tax  under  the  43    44  Vict.  c.  19,  s.  59, 
for  the  opinion  of  the  Qneen's  Bench  Divisioa  of 
the  High  Court,  as  IoUottb  : 

The  appellantB,  Messrs.  Partridge  and  Hanco^E, 
heinK  aasesaed  to  the  income  tax  on  10001.,  under 
sdwaDle  U  of  the  b  Jk&  Vict,  a  35,  in  respect  of 
their  profits  as  oommiasion  agents,  appealed  to 
tine  OommiasioDers  of  Income  Tax  for  the  divi- 
sion  of  Seifldon  in  the  county  of  Stafford,  and 
■tatod  befbre  them  that  they  had  no  profenion  or 
«m]doym«it.  bat  attended  raoeoonrBea  in  partner- 
flhip  as  bookmakers,  or  bettm  on  horse  racing, 
ana  tbifc  they  had  done  so  for  some  yean  past, 
bat  that  they  did  not  take  commissions  for 
betting. 

The  question  of  the  amount  of  the  assessment 
ins  not  nuaed,  nor  were  the  appellants  prepared 
irith  any  account  of  their  profits,  as  they  only 
kept  one  betting  book,  which  was  destroyed  at 
the  end  of  each  year ;  and  they  contended  that 
tbey  had  no  "  trade,  profession,  calling,  or  voca- 
tion" within  the  meaning  of  the  several  Acts 
relating  to  income  tax,  and  that  the  profits  made 
by  them  from  attending  raceooarees  and  betting 
aaafinesaid  were  not  legal  "profits  or  gains," 
aad  were  not  assessable  to  the  income  tax ;  and 
tbit  they  could  not  legally  recover  any  amounts 
due  to  them  in  reniect  of  bete. 

The  surveyor  ox  taxes  (the  respondent)  con- 
tended that  betting  systematically,  carried  on 
annnally,  came  within  the  provisions  of  the 
Income  Tax  Act  as  a  "  vocation,"  and  that  the 
profits  or  gains  thereof  were  chargeable.  In 
flnj^rt  of  this  contention  he  referred  the  com- 
miBfdoners  to  the  5A6  Vict.  c.  35,  s,  lOO.sched.  D, 
and  the  second  case  therein,  and  also  to  the 
second  case,  rule  1,  in  the  same  schedule ;  and  he 
added  that,  as  regarded  the  definition  "com* 
mission  agents,"  if  any  error  of  description  or 
othenriae,  had  occurred  in  the  assessment,  the 
onomissiouers  had  power  to  amend  the  same. 

The  commissioners,  being  of  opini<m  that  the 
inteotion  of  the  Xjcgislature  was  that  all  "  profits 
or  "  of  every  description  derived  from  "  pro- 
.fsnitMis,  trades,  vocations,  or  emplOTments," 
ehooldbe  asseased  to  the  income  tax,  and  that  the 
appellants  were  liable,  under  the  5  &  6  Vict.  c.  35, 

(«}  BepoTted  by  HSBET  I^ea,  Kai^,  BurlitfMt-Lftw. 
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either  under  sect.  100,  sched.  D  second  case, 
first  rule,  or  an  on  nndescribed  profits  under  the 
sixth  case  in  the  same  section  and  schedule,  con- 
firmed the  assesMment ;  and  on  the  application  of 
the  appellants,  who  were  dissatisfiMt  with  that 
decision,  they  stated  this  case  for  the  opinion  of 
the  court  as  above-mentt<nied. 

The  following  sections  and  olanseB  of  the 
Income  Tax  Act  (5  &  6  Vict.  c.  35)  were  relied  on 
by  the  Crown  in  support  of  the  assessment,  and 
were  referred  to  in  the  arguments  and  in  the 
judgment  of  the  court. 

Sect.  100.  The  dnties  hereby  granted  contained  in  the 
sehediile  marked  (D)  ahall  be  assesaed  and  oharged 
ondar  the  following  rales,  whioh  rnlei  ahall  be  deemed 
and  ooiutnied  to  m  a  part  of  thia  A^t  and  to  refer  to 
the  aaid  laat-mentioned  daties  as  if  the  same  had  been 
inserted  onder  a  speoial  enaotatent. 

BehedvUD. 

The  aaid  laat-mentioned  dntiea  ihall  extend  to  every 
descriptioQ  of  property  or  profita  which  ahall  not  be  «ou> 
tuned  in  either  of  the  aaid  aehedoles  (A),  (B),  or  (C), 
and  to.  every  deeoription  of  eacployvkmt  at  profit  not 
oontained  in  aohednle  (E)  and  not  apeoially  exempted 
from  the  aaid  respeotive  datiea,  and  ihall  be  oharnd,  Ao. 

Balee  for  asoertaininir  the  aaid  laat-mevbUmad  dntiaa 
in  the  partiophu  oaaea  herein  loentioned  : 

Second  ease.— The  duty  to  be  ehax^  la  teapeot  of 
profeaaiona,  emploTmenta,  or  voaationa  not  oontaued 
IB  any  other  eohedale  of  thia  Aot. 

Bnlea.— First.  The  aaid  doty  on  employmenta  shall  be 
oonatraed  to  extend  to  every  eaqtloymeat  by  retainer  in 
any  oharaoter  whatever  .  .  .  and  to  all  profita 
and  earning))  of  whatever  value. 

Seoond.  The  dnty  to  be  charged  shall  be  oompnted  at 
a  snm  not  lees  than  the  foil  amoont  of  the  balance  <^ 
the  profita,  gains,  and  emolamenta  of  aooh  profesaions, 
emplorjataiaU,  ta  vooationa  (after  making  anofa  dedno> 
tiona  and  no  other  aa  by  thia  Aot  are  allowed)  .  .  . 
to  be  paid  on  the  actual  amonnt  of  aaoh  profita  or  gains 
withont  any  deduction.  • 

Sixth  oaae.— The  duty  to  be  chargad  in  respeet  of  any 
annual  profita  or  gains  not  falling  under  any  (tf  the  fore- 
going nilea,  and  not  ohar^ed  by  virtue  w  ai^  of  Has 
other  schedules  oontaioed  m  thia  Aot,  Ac. 

IF.  Oraham,  for  the  appellants,  contended  that 
they  were  not  touched  by  the  words  of  sect.  2, 
schedule  D.  of  the  Act  of  1853  (16  &  17  Vict, 
c.  34),  "  anv  profits  arising  from  aoyprofwsim. 
trade,  employment,  or  vocation."  The  appel* 
lants  were  assessed  on  their  profits  as  "  commis- 
sion agents,"  bat  they  are  not  commission  agents, 
neither  do  they  carry  on  or  exercise  any  "  pro- 
fession, trade,  employment,  or  vocation  within 
the  meaning  of  those  terms  in  the  Act ;  nor  do 
they  come  under  sect.  100,  schedule  I),  of  the 
original  Income  Tax  Act  (5  &  ff  Vict.  c.  35).  [Sir 
R.S.  Webster  (A-G.).— The  Crown  relies  on  sect. 
100  of  that  Act,  sched.  D,  second  case,  r.  1,  and 
the  sixth  case  at  the  end  of  that  section.]  The 
appellanta  are  simply  betters,  and  it  cannot  be 
that  betttiur  is,  in  aaj^  sense  of  the  irwA,  a  **  pro- 
fes^on."  Neither  ia  it  an  "  employment ; "  that 
word  as  used  in  the  Act  clearly  means  and  refers 
to  a  case  where  onepenoniaemplotyed  by  another 
to  do  anything  for  hire  or  wages,  and  so  might 
apply  to  "  commission  agents,**  wl^h  the  appel- 
lants are  not,  but  not  to  a  mere  amusement  or 
idle  pastime  like  betting.  Their  occcpation,  what- 
ever it  may  be,  is  neither  a  ''profession,  trade, 
employment,  or  vocation."  They,  in  fact,  are 
simply  gamblers,  and  their  gains  (if  any)  there* 
from  are  illegal,  and  cannot  De  recovered  at  law 
from  those  with  whom  their  bets  are  made.  Nor 
iconld  either  of  the  appellants  compel  the  other 
of  them  to  pay  over  a  share  of  the  gains.  The 
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moneys  they  get  are  nnalogous  to  t^fta,  orto  an 
allowance  made  by  a  f.-kther  to  his  son,  and  aro 
not,  and  were  not  meant  to  be, "  RoinB  and  profits" 
asaesBable  to  income  tax.  Heretorred  also  tr.  8  ft 
9  Yiot.  o.  lOOi  8. 18,  making  void  all  wagering 
contrants. 

Sir  n.  E.  Wehtfer  (A.-G.)  (with  whom  were  Sir 
E.  CJarJce  (S.-G.),  and  E.  V.  Dieey),  for  the  re- 
spondent, contra,  was  not  called  on  to  argae. 

DuKMAN,  J. — ^Ta  this  case  the  respondent  (the 
surveyor  of  taxes)  contends  that  bookmaking,  or 
bettinR  at  horse  races,  systematically  and  annually 
carried  on,  comes  within  the  provisions  of  the 
Income  Tax  Acts  as  a  "  vocation,"  and  it  is  found 
by  the  case  that  the  appellants  are  persons  who, 
in  partnership,  attend  racecourses  and  syste- 
matically and  annually  carry  on  the  basiness  or 
pursuit  of  bookmakers,  or  betting  on  horse  races, 
so  as  thereby  to  realise  profits  from  their  bets. 
The  question,  then,  for  the  consideration  of  the 
court  It,  whether  the  Commissioners  of  Income 
Tax  were  right  in  holdioGT  that  such  a  parsnit,  so 
carried  on,  is  a  "vocation"  coming  within  the 
meaning  of  that  term  in  schedale  D  of  the  Income 
Tax  Act  (6  A  6  Yict.  c.  35)  ?  I  am  of  opinion  that 
their  decision  in  the  matter  was  quite  right.  The 
words  of  the  schedule,  second  esse,  are  "any 
profession,  employment,  or  vocation.*'  I  do  not 
feel  disposed  to  put  so  limited  a  construction,  as 
Mr.  Graham  desired  that  we  should  pnt,  upon  the 
word  "  employmrat ; "  nor  do  I  think  tnat  the 
word  necessarily  means  only  a  case  where  a 
person  is  set  to  work  or  employed  by  other  persons 
in  order  to  earn  money.  A  man  may  emplc^  him- 
self so  as  to  earn  money  or  "  profits  "  in  various 
ways  coming  withip  the  definition  of  the  word 
*'  employment "  as  used  in  the  Act.  The  word 
**  vocation,"  however,  is  a  still  stronger  and  wider 
word.  It  is  analogous  to,  if  not  the  same  as,  the 
word  "  calling,"  which  is  a  very  wide  word  indeed, 
and  meaPB  the  way,  whatever  it  may  be,  in  which 
a  person  posses  his  life.  Tho  appellants  here 
attend  racecourses,  where  they  systematically  bet 
upon  the  varions  horse-racing  events,  and  it  must 
be  assumed  make  profits  therefrom.  It  does  not 
lie  in  their  mouths  to  say  that  they  are  not  assess- 
able to  income  tax  on  such  profits  because  they 
cannot  recover  by  an  action  at  law  any  bet  they 
may  have  made  that  has  been  lost  to  them  by 
the  person  iv-ith  whom  they  made  it.  Every  year, 
as  the  case  finds,  such  a  number  of  their  bets  are 
paid  to  them  as  enables  them  to  put  lOOOI.  a 
year  into  their  pockets,  and  to  say  tnat,  because 
they  are  by  statute  very  properly  prohibited  from 
recovering  their  bets  by  action  ac  law.  therefwe 
they  do  not  carry  on  or  exorcise  a  **  vocation,'* 
would,  as  it  seems  to  me,  be  putting  a  construc- 
tion up<m  the  Income  Tax  Acts  ver^  unduly 
fBTOuring  persons  with  whom  the  Legislature  is 
by  no  means  disposed  to  deal  so  favourably,  but 
have,  on  the  contrary,  considering  the  practice  of 
bettiLg  to  be  mischievous  and  iniurions  to  public 
morals,  discouraged  the  practice  by  statntably 
rendering  such  bets  irrf>coverable  at  law.  I  go, 
however,  the  whole  length  of  saying  that,  in  mj 
opinion,  if  a  man  were  to  make  a  systematic  busi- 
ness of  receiving  stolen  goods  and  to  do  nothing 
else,  and  if  he  systematically  carried  on  that 
dishonest  and  iUc^d  business,  and  made  profits 
therefrom  ol  a  taxable  amount,  he  would  be 
aasesBaUe  to  the  income  tax  on  such  {urofits. 


There  is  no  limitation  or  exception  in  the  Income 
Tax  Acts  with  regard  to  the  "  vocation  "  being  a 
lawful  or  ui  unlawful  one,  nor  do  I  think  t>>efBCt 
that  it  was  unlawful  (if  it  yren  so)  could  be  set 
up  in  favour  of  the  appellants  as  against  the 
nghb  of  the  Crown  to  payment  nt  income  tax  in 
respect  of  the  profits  that  the  appellants  have 
made.  The  case,  I  think,  comes  clearly  within 
the  definition  of  the  word  "  vocation  "  according 
to  commiHi  eense  and  the  ordinat7  use  m 
language,  and  this  appeal,  therefore,  must  be 
dismissed. 

Hawkins,  J. — I  am  of  the  same  opinion.  The 
words  "vocation"  and  "  e^ing"  are  synony- 
mous terms,  and  if  anyone  were  asked  what  is 
the  "  calling  "  or  "  vocation  "  of  these  appellants, 
the  answer  would  be,  "  They  are  profeesional 
bookmakers."  Everybody  knows  what  the  term 
"  professional  bookmaker"  means,  and,  if  not,  it 
is  plainly  described  in  the  case  before  us ;  but  it 
is  said  that  there  is  an  illegality  in  the  praictice  of 
betting  and  bookmaking.  There  is  none  at  all. 
It  is  perfectly  lawful  for  a  man  to  follow  the 

Eursuit  or  caUtiu;  of  a  pTotessitmal  bookmaker  if 
e  thinks  fit  to  era  so.  ao  doubt  he  m*y  have  a- 
difiiculty  in  recovering  the  amounts  payable  to 
him  from  the  persons  who  are  dishonest  enough 
not  to  pay  him  the  bets  which  they  have  made 
with  him  and  lost ;  but  that  is  a  difficulty  which 
be  must  meet  and  surmount  in  the  best  way  he 
can,  or  submit  to  it.  His  occupation  or  calling, 
however,  is  not  a  dishonest  one,  and  professi<mal 
bookmakers  may,  and  pretty  often  do,  make  a 
considerable  amount  of  profit  from  their  pursuit 
of  it,  and  I  am  at  a  loss  to  see  why  their  profita 
shonld  not  be  taxed  as  the  profits  of  a  "  vocation," 
in  the  same  way  as  other  men  are  taxed  on 
profits  made  by  them  in  any  other  profession, 
employment  or  vocation. 

Judgment  for  the  retpondeni;  appeal  Ai»- 
mUted,  vjith  cotit. 
Solicitors  for  the  appellants,  Sharps,  Farhtrt, 
Pritchard,  and  Sharpe. 

Solicitor  for  the  respondent.  The  Solicitor  tf 
Jn^niid  Bevenw.   


ERRATtm.— rf«wA  T.  /MM,  mlA,  p.  111-^  aMOBd  ootann. 
Um  3ft./or  4AL.T.  Btra.  noit  H  L.  T^B«p„  ud /M>t7  Q.  B.  DlT. 
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PBOBATE,  DIVORCE.  AND  ADMIBALTY 
DIVISIOK. 
ADMIRALTY  BUSINESS. 
Oct.  30  and  JTov.  1, 1886. 
(Before  the  Bight  Hon.  Sir  Juisa  Bjjnfzs, 
assisted  l^  Tukitt  Hastbbs.) 
The  MoKABCH.(a) 
Salvage  —  Compromite — Authority  of  «oZtct(or— 

Mistake  of  fact — Right  of  pilot  to  salvage. 
Wliere,  in  a  salvage  action,  the  agents  of  th« 
plaitUiffa'  soUeitor  settle  the  plaintiffs'  claim 
under  a  mietake  of  fact,  and  one  of  the  claimants 
is  present  at  the  eompromiss,  and  under  a  *Rtf- 
apprehension  of  thefts  aequiesees  therein,  tucA 
compromise  is  not  hindimg  on  him  when  the  tms 
state  of  affairs  is  disoMwred. 
The  services  of  a  pHei  on  a  aalved  ship  are  net 
changed  frtm  <AoM  of  pUtd  to  salvor  where  his 

(a)  Bcportod  bf  J.  P.  Ahphiall  siid  BvtUB  AspiHAU.  Bqit^ 
BMriMSMtXm 
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terviceB  consist  in  trifling  awufance  hy  helping 

at  the  wheel  and  toindUuB. 

This  was  a  salvage  action  instituted  hy  the 
owners,  masters,  and  crews  of  the  steom-tnga 
Snpreat  of  India  and  Wild  Rote,  and  John 
^^niams,  a  pilot,  against  the  owiurs  of  the  ship 
Uonareh,  her  cargo  and  freight. 

The  faxtB  alleged  on  behalf  of  the  plaintifh 
were  as  follows  : — 

8hortlj  after  5  p.m.  on  the  15th  Oct.  1886  the 
two  steam-tngs  Emjpren  cf  India  and  Wild  Boae, 
tit  serenteen  and  elOTen  t<mB  respectiTelr,  were  in 
the  Bristol  Ghamiel,  proceeding  down  cnannel  to 
dw  assistance  of  Teueb  which  had  been  repOTted 
in  distress,  when  they  observed  the  full-rimed 
ship  Monarch  driving  np  channel  stem  first 
toirards  the  Flat  Holms  Island.  The  wind  at 
this  time  was  blowing  with  hurricane  force  from 
W.S.W.,  and  a  fearful  sea  was  running  up  channel. 
Shortly  afterwards  it  was  seen  that  the  Momxrek 
had  fallen  off  to  southward,  and  as  it  was  thus 
evident  that  her  chains  had  parted,  the  tugs 
steamed  after  her,  and  overtook  her  about  a  mue 
and  a  half  to  the  E.N.E.  of  the  Flat  Holms. 
Meanwhile  those  on  board  the  llonarch  had  been 
trjing  to  get  her  under  command  by  setting  sail, 
bnt  the  sails  were  blown  away  before  they  could 
be  set.  After  great  di£Sculty  and  danger  the 
Wild  Bote  was  made  fost  to  the  Monansht  but 
whilst  the  Smpreet  of  India  was  geMii^  Cut  she 
tmavoidablT  came  into  ooUision  with  the  WUd 
Beee,  vad  in  order  to  clear  the  rope  of  the  WUd 
Sue  had  to  be  let  go.  After  some  time  botii 
tqKS  succeeded  in  get^ng  made  fast,  Emd  at  about 
8.45  p-m.  lKw;an  to  tow  the  Monarch  towards  New- 
port. As  the  veea^  ^>proached  the  entrance  to 
theriverlTsk  the  hawser  of  the  Wild  Bote  parted. 
As  it  was  impossible,  in  the  then  state  of  the 
weather,  to  replace  it,  the  Emprett  of  India  alone 
rantinaed  the  towage.  Snbaeqnently  the  WUd 
Scie  managed  to  get  a  warping  line  fast  to  the 
Monareh't  quarter.  After  they  had  made  the 
river  the  Monarch  sheered  over  towards  the 
eutem  bonk,  causing  the  Emprett  of  India's  rope 
to  part,  and  the  Monarch  at  about  8.30  p.m.  fell 
broadside  on  the  soft  mud,  where  she  was  in  a 
po8iti<m  of  safely.  Next  morning  she  floated  and 
wu  towed  into  the  Alezandia  Dock. 

The  master  of  the  XonarA  was  on  shore  at  the 
time  the  services  were  rendered.  The  plaintiff 
(John  Williams)  had  been  engaged  to  pilot  the 
vessel  to  sea,  and  alleged  thitt,  on  the  anchors 
dnu^ng.  he  had  given  ar6em  to  slip  the  anchors 
and  Bet  sail,  and  that  he  had  helped  at  the  wheel 
and  windlass,  and  had  by  his  exertions  and 
advice  materially  assisted  m  getting  the  veBsel 
into  a  position  of  safety. 

The  defendants  alleged  that  on  the  15th  Oct. 
1886  the  Monarch,  a  fiul-rigged  ship  of  1187  tons 
register,  was  at  anchor  between  Barry  Island  and 
Sully  Island,  being  in  the  course  of  a  '^oyeae  from 
Cardiff  to  Yokohama.  The  pilot,  John  V^lliams, 
had  been  engaged  to  pilot  the  ship  to  sea,  and 
was  in  the  meantime  on  board  for  a  charge  of 
10«.  a  day.  On  the  vessel  commencing  to  drag 
her  anchors  it  was  deemed  prudent  to  slip  her 
cables  and  put  her  under  sul.  Sail  was  there- 
upon set,  and  the  Monarch  proceeded  on  the  port 
tack  at  a  speed  of  about  three  knots  an  hoar. 
When  the  services  of  the  tn^s  were  accepted  the 
MonarA  was  perfect^  tight,  and  in  no  immediate 
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danger.  The  defendants  also  denied  that  there 
was  danger  to  the  tuss  in  rendering  the  services. 

The  value  of  the  llfo:iare&  was  4/0001.,  of  her 
cargo  900!.,  and  of  her  freight  288f. 
Paragraph  12  of  the  defence  was  as  f(dlows  : 
The  plaintiffH,  bj  their  ufent,  the  owner  ot  tba 
Emprets  of  India,  on  tiie  27u  inst.,  after  oonsiderabla 
bargaining,  agreed  to  aooept  the  sum  of  3501.  in  settle- 
ment of  the  Mud  serrioes,  which  snm  was  therenpon 
paid  hf  the  defsndantai,  and  abo  reoeired  in  •zehaBn 
a  raoeipt  for  tiw  same,  to  whioh  tiivy  orave  leave  to 
refer. 

The  receipt  above  referred  to  was  as  follows : 
Beoeived  of  Messrs.  Thomas  Ooopm  and  Co.  the  mm 
of  8501.  in  (all  and  Snal  disoham  of  all  olaims  bj  tibe 
owners,  masters,  and  orew  of  um  steam-togs  Emprete 
of  India  and  Wild  Bote,  and  John  Williams,  of  Eleanor- 
street.  Cardiff,  and  all  matters  in  dispute  in  this  aoti<ai, 
with  we  exeeptioD  of  oosts,  lAioh  are  to  be  taxed  in  Horn 
nsnal  waj  aa  batwasD  par^  and  parfy. 

This  receipt  was  signed  b^  Messrs.  Ingledew, 
Inoe,  and  Colt.  From  the  evidence  on  this  point 
it  appeared  that  an  offer  of  3501.  had  been  made, 
ana  that  Messrs.  Ingledew,  Ince,  and  Yachell, 
the  plaintiffs' solicitors  at  Cardiff,  had  telegraphed 
to  their  London  agents,  Ingledew,  Ince,  and  Colt, 
to  accept  the  8501.  as  if  paid  into  court,  meaning- 
thereby  that  payment  of  the  cheque  for  3501. 
should  be  tantamount  to  a  payment  into  court, 
leaving  them  at  liberty  to  occe^  or  reject  it  as  a 
tender.  The  London  agents  mistook  the  purport 
of  the  telegram,  and  understood  it  to  mean  that 
they  were  to  accept  350/.  in  full  sstisfaction  of  all 
the  plaintiffii*  claims.  Mr.  Strong,  the  managing 
owner  of  the  Emwett  of  India,  happened  to  m  in 
London,  and  on  the  27th  Oct.  was  at  the  office  of 
Messrs.  Ingledew,  Ince,  and  QtAt.  He  was  then 
informed  of  the  telegram,  and  an  interview  tinen 
took  place  between  the  defendants*  solicitors  and 
the  agent  of  the  plaintiffs'  solicitors.  Mr.  Strong, 
acting  under  the  impression  that  the  parties  m 
Cardiff  had  seen  fit  to  accept  the  3501.,  reluctantly 
consented  to  take  such  sum,  and  the  above  recnpt 
was  given.  On  the  mistake  being  ascertained  the 
acceptance  of  the  3G02.  was  at  once  repudiated  1^ 
the  plaintiffs. 

Finlay,  Q.C.  and  Fyke  for  the  plaintiffs.— This 
compromise  was  effected  under  a  mistake  of  fact, 
and  IB  therefore  not  binding.  Even  a  settlement 
made  by  counsel  in  court  is  not  binding  if  made 
in  ignorance  of  material  facts,  though  with  tbs 
client's  authority : 

JWntml  V.  Bogle,  4  Bnss.  142. 
Moreover,  an  agent  is  not  clothed  with  autho- 
rity for  all  purposes,  and  even  if  there  were  no 
mistake  it  would  be  sufficient  to  set  aaide  thff 
compromise  to  show  that  he  had  no  anthority : 

TotM  V.  iVsctleton,  2  Dong.  628. 
The  plaintiffs  are  therefore  entitled  to  ask  tin 
court  for  an  award  considerably  in  excess  of  the 
8501.  The  serrioes  were  of  a  very  valuable 
character.  The  pilot  is  entitled  to  salvage 
reward. 

Sir  Walter  PhiUimore  and  Pomes  for  the  defen- 
dants.— It  is  contended  only  as  against  tho 
Emprett  of  India  that  the  compromise  is  binding. 
As  against  the  other  salvors  we  do  not  ask  to 
enforce  it.  It  is  immaterial  whether  the  com- 
promise arose  through  a  mistake  or  not.  Mr. 
Strong  admittedly  acquiesced  in  it,  and  therefore 
the  court  should  not  go  behind  the  compromise : 
QriffitU  V.  IfiBtams,  1  Term.  Bep.  710..  . 
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The  conrt  Fefnses  to  inqaire  into  the  anthoritj 
ol  oonnsel  to  compromise,  and  will  hold  the  com- 
promise binding  on  the  client  snbjeot  to  any 
remedies  the  client  may  have  afainst  his  aolicitor 
for  compromising  without  aathority: 

£Wm  T.  Arii^.  2S  L  J.  803,  C.  P. ; 

CkambtnY.  JfiuMi,2S  L.  3. 10,  Ex.  j 

llama*  T.Sarrif,  37  L  i.  B58,Ex. 

It  IB  aleo  nhmitted  that  S50L  is  in  faofc  an 
adequate  mrard  for  the  sernees  rendered.  A« 
to  the  claim  of  the  pilot,  it  is  contended  that  his 
serrioea  were  never  oonverted  into  those  of 
sslTBga  He  was  on  board  for  the  piurpose  of 
tnlotazigtheship^aiidliH  been  psid  in  respect  of 
ms  senrices. 

FMay,  Q.O.  in  reply. 

Sir  James  BLunaH.— I  am  ^ad  that  I  have 
been  relieved  from  the  necessity  of  giving  a  de- 
cuion  upon  a  qoeetion  which  has  been  raised  as 
to  the  effect  of  the  alleged  settlemoit  with  the 
plaintifEs,  who  had  not  assented  to  the  com- 
promise, and  I  think  that  the  oonrse  taken  by  the 
oeAandantB  in  odmittiog  that  they  do  not  contend 
tiut  the  oompromio  is  hin^ng  agvnst  the  WUd 
Bou  and  the  pilot  is  highly  creditable  to  them.  I 
am  still,  however,  called  npon  to  give  a  decision  as 
to  the  effect  of  the  transaction  between  the  defen- 
dants' aoliintors  and  the  agents  of,  tiie  plaintiffs' 
solicitors  on  the  claim  of  the  fmpreM  of  Indies. 
I  am  of  the  opioion  that  the  owners  of  the 
Smpresn  of  Ineua  are.  in  the  grenmstances,  not 
bound  by  the  agreement,  and  I  so  decide^  for  the 
following  reasons :  lUr.  Strong  was  under  the 
impression  that  his  solicitors,  who  also  repre- 
sented the  other  claimants,  had  agreed  to  talu 
350Z.  in  full  discharge  of  their  claim,  and  he  under 
that  mistaken  apprenffliBiou  of  the  facts  did  give 
assent  to  the  whoSle  of  the  obums  bong  settled  on 
th^  basis.  Bat,  as  no  anangemeut  vas  made 
M  to  vhttt  apportionmflnt  shooU  be  madsb  I  do 
not  know  how  it  would  be  possiUe  for  me  to 
uportion  it  so  as  to  bind  llr.  Stronf^  while  the 
o^er  chumants  are  to  be  released  from  the  settle- 
ment. The  ground,  therefore,  upon  which  my 
judgment  rests  is,  that  there  was  a  misappre- 
lunsion  of  fact  on  Hr.  Strong's  part  as  to  the 
compromise  by  the  other  claimants,  and  a  com- 
promise  made  under  a  mistake  by  one  creditor  as 
to  something  done  by  others  does  not  bind  him. 
I  also  think  it  clear  that  Ur.  Strong,  though  he 
acquiesced  reluctantly  in  taking  350l,  evidently 
oonsidered  4001.  as  not  unreasonable.  He  bar- 
gained for  400Z.,  and  when  the  other  side  would 
not  give  it  him  he  consented  to  take  3601.  His 
c<m£ict,  therefore,  has  a  beairii^  on  the  question 
of  how  modi  shoold  be  paid  im  the  semoes.  I 
howevOT  oonsider  the  settlemmt  not  to  be  landing, 
and  most  therefore  {nooeed  to  emsider  the  re- 
speotive  clsims.  Toib  oconrrenoes  piw  to  the 
Momarek  clearing  the  Flat  Holms  are  of  little 
importanoe,  beouise  when  the  tn^  arrived  she 
had  1^  her  own  mantsnvres  avmded  that  diffi- 
culty, and  had  pro<»eded  some  considerable^  way 
towards  the  river  TJsk.  The  pilot  said  that  if  the 
sails  had  held  he  would  have  tried  to  pnt  her  on 
the  mad  to  the  west  of  the  ITsk,  but  that  if  they 
had  not  held,  which  is  alleged  to  have  been  the 
danger  from  which  the  tugs  saved  the  vessel,  she 
would  have  driven  ashore  on  the  coast  where  it  is 
hard  sand,  aad  must  have  become  a  total  wreck. 
I?ow  it  appeuv  from  the  chart,  and  from  the 


[H.OVI*. 


experience  of  one  of  the  Elder  Brethren,  that  Omb 
representation  is  not  correct,  and  that  there  is  & 
mud  soil  on  the  east  as  well  as  on  the  west  of  the 
rivo-  TJA.  Sv(ui,  therefore,  it  her  sails  had,  not 
held  I  am  advised  that  there  mm  no  exlieme 
danger,  and  that,  as  she  was  then  protected  bj 
Lavemock  Pdnt,  the  daa^  arising  from  tbe 
weaUier  was  greatly  diminished,  and  that  there 
was  no  reason  to  fear  the  extreme  resnlts  which,  tbe 
inlot  has  pictured  to  ns.  Of  coarse  nobody  woold 
choose  in  such  weather  to  go  ashore,  even  on  soft 
mud,  and  &om  that  danger  the  plaintiffs  saved  the 
vessel,  for  which  they  are  entitled  to  Ubend  oant- 
pensatitHi.  The  question  is  whether  3501.  is  sof- 
fident.  We  have  carefuUv  oonsidered  the  matter, 
and  we  are  of  opinion  that  this  sum  is  not  aof- 
ficient.  There b^ngaslifijitdifferenceinthe value 
of  the  tugs,  and  in  the  admitted  servioes  of  aech, 
we  award  2352.  to  the  Empret  of  India,  and  215L 
to  the  wad  Boi»,  making  1001.  mom  than  the 
amoont  tendered.  With  regard  to  the  pilot's 
daim,  the  qoestim  is  whether  his  serrioea  wen 
changed  by  reason  of  the  pwil  in  vhioh  the  ali^ 
was.  That  Beans  to  be  a  qoestion  peeoliarty- for 
the  Trinity  Brethren,  and  I  faeve  adopted  Uieir 
oinnion  tut  this  claimant's  services  were  not 
changed  from  l^iose  of  a  pilot  to  those  qf  a  salvor. 
What  was  in  fikct  the  nature  of  his  so-celled 
salvage  services  P  He  took  a  turn  at  the  wheel 
and  Iralped  at  the  windlass,  things  which  it  wee 
only  natnial  and  proper  he  shoold  do.  Sot 
such  taifling  servioes  can  give  him  no  dum  to 
sslvage. 

Solicitors  for  the  plaintiffs,  IngUd«w,  Jncs,  end 
CoU. 

Soliators  for  tfae  defendants,  Thamaa  Cooftr 
and  Go. 


^mm  of  l4n:lw* 

Nov.  U,  16,  <md  Doe.  7. 1886. 

(Before  the  Lord  Ghakckliok  (Halsbury),  Lords 
Blacxbukh  and  Watsoit.) 

BOTAX.  lExCUAVGB  SHIFPDfG  CoXFAVT  V.  OlXOV.  (a) 
ON  APFEAX  nOH  THE  COUKT  OT  APFB&L  H 
KKGUMD. 

Skipping — BiU  cf  lading — Exeepium  <if  Jettitom  < 
Qooda  carried  o»  deck  at  ah^aownon'  risk. 

Carpo  carried  on  deck  ai  the  ahtpowners'  riak,  in 
violatum  qf  the  contract  contained  in  the  biUa  qf 
lading,  but  wOh  ,the  knotoledgo  and  aequieaeenco 
<f  the  thipper,  tea*  proper!^  jettieoned  in  the 
eourae  irf  fns  voyage. 

Seld  {a^rming  the  judgment  tf  the  court  bsloto), 
i^at  the  case  did  not  come  vnihin  an  exception  in 
ihe  hills  of  lading  relieving  the  ehipovmor  from 
liabiUty  in  reapeet  of  goode  ietti$oned,  and  that 
the  i/HMreeea  ^  the  otUs  of  lading  could  recover 
the  value,  and  Aot  tike  eauce  tif  daimage  was  eof 
too  remote. 

This  was  an  appeal  from  a  judgment  of  the  Court 
of  App^  (Brett,  M.B.,  Bag^dlay,  and  Bowen, 
L.  JJ.),  who  had  reversed  a  decision  of  Gave,  J.  in 
an  action  tried  before  him  at  Livwpool,  withont 
a  jnry,  at  the  Snmmer  Assises  1884. 

The  question  raised  was,  whether  the  reemon* 
dents  were  entitled  to  recover  from  the  appdhmte 
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thesom  of  148^  in  respect  ofthsahoitdaliTery 
to  the  nepondents  fif  ootttmehqiped  on  board  the 

OnmoB  for  LtrerpooL 

The  sppdhute  were  BhipomierB,  Mid  the  re- 
quodentB  were  ooCton  mercnante  at  LiTerpooL 

The  aotioa  waa  bronKht  in  reepeot  of  cotton 
ewried  on  deck  and  properly  jettisoned  daring 
thev<9i^e. 

Bj'  the  Inib  of  lading  it  was  proyided  that  the 
dripoviier  Bhonld  not  he  liaue  in  respeci  of 
goods  jettiaoned;  hnt  the  reqwudoitB  aaselied 
that  the  cotton  had  been  imprcmerlT  stowed  hy 
haag  carried  npon  instead  of  under  the  dedc 

In  reply  to  the  eimrga  of  iinpn^>erl7  stowing 
the  goods,  the  ^ipellaata  endeavoored  to  set  np 
a  enstom  or  practice  in  reigard  to  sfaipinents  m 
ootton  trcaa  New  Orleans  to  Livapool,  nnder 
whidi  cotton  waa  carried  on  deck  afr  tlw  ship* 
owner's  riak,  with  tin  aegni— eonco  oC  toe 


J.  held  that  under  the  custom  the  appd- 
knts  were  not  liable  for  the  kasof  the  cotton, 
bat  bia  decision  was  reversed  faj  thft  Gonrt  of 
Amxai,  as  above  mentioned, 
xhe  shipowners  appealed. 

Sir  ff.  Davey,  Q.C.  and  EaJdane,  tor  the  ap- 
pellants, contended  that  the  respondents  were 
Doimd  hr  the  terms  of  the  bill  ta  lading,  nnder 
which  the  shipownera  were  not  liable  far  goods 
iettiwmed.  The  shippers  must  be  taken  to  hare 
known  of,  and  to  have  assented  to,  the  practice  of 
eanying  caiw>  on  deck  at  the  shipovnier's  risk, 
whidi  melnded  damage  by  lea  water,  Ac,  which 
woidd  be  the  direct  consequence  of  deok  stowage. 
But  the  breach  <A  c<nitract  in  oarrying  on  deck 
was  not  the  proximate  oaose  of  the  jettison, 
whicii  is  admitted  to  have  been  proper  nnder  the 
cirenmstanoes.  lliey  cited 

irOwaKl  T.  HUAtrt,  3  Q.  B.  120  }. 

MiUer  T.  IMmagtoisO  H.  &  N.  S78 1  7  H.  AN. 

VMaU  T.  Moneood,  4SL.  T.  Bip.  N.  S.  S87 ;  7  Q.  B. 

WT.fiS; 

Bwtonr.  SngUah,  4aL.T.  Bep.N.  8.768;  12Q.B. 
Dir.  ^8 ; 

8U«l  T.  Stait  JAne  8t«amMp  Commmy,  37  L.  T. 
Bep.  N.  S.  333  ;  3  App.  Cu.  78. 

Sir  C.  Buntell,  Q.C.,  Cohen,  Q.C.,  French,  Q.C., 
and  Barnes,  for  the  respondents,  maintained  that 
there  waa  no  consent  to  the  goods  being  carried 
on  deck,  and  the  ehipowDer  waa  liable,  and  was 
not  protected  by  the  clause  in  the  bill  of  lading. 
The  damage  was  nob  too  remote.  They  cited 
Bttvhens  t.  Auatralanan  Company,  27  L.  T.  Bep. 

N.  8.585;  I..Bep,8C.F.  IB; 
BaviM  r.  Gamtt,  6Bin£r-  716 ; 

Bearama'nca.  t.  Btamp,  41  L.  T.  Bep.  N.  8.  191 1  4 

C.  P.  DiT.  816  ; 
aartlftt  T.  FmUlaiuL,  10  B.  ft  C.  760 ; 
QtniiA  T.  Oliver,  2  M.  &  O.  aOH. 

Saldane  was  heard  in  reply. 
At  the  conclnaion  of  the  argnmenta,  their  Lord- 
ahips  took  time  to  consider  their  judi^ent. 

Dee.  7. — ^Iheir  Lordships  gave  judgment  as 
follows : — 

The  LoBD  CHAKCELtOB  (Hftlsbury).— My  Lords : 
In  this  case  the  respondents,  indorsees  of  four 
bills  of  lading  of  certain  cotton  shipped  on  board 
\h»  appellants'  screw  steamer  Egyptian  Monarch, 
sae  toe  appellants,  the  owners  of  the  steamer  in 
question,  for  the  non-deliTery  to  them  in  Llver- 


pool  oi  owtain  portions  of  the  cotton,  which  were 
lettisoned  during  the  Toyage  by  reason  of  the 
EgYplian.  Jfonoreft  baring  taken  the  groond.  The 
oottm  in  qoeetion  was  stowed  aa  deck,  and.  with 
respectto  three  of  thelHllsof  lading,  it  will  not  be 
denied  that  the  bills  of  lading  themselves  ex- 
preaaly  stipulated  that  the  ootton  should  be 
stowed  under  deck.  With  respect)  however,  to 
the  foorth  hill  of  kUUn^  the  words  "  nndw  deck** 
are  not  to  be  fonnd  in  it.  It  apfMaia  to  me  tfaab 
there  is  no  real  difference  between  the  biUa  of 
lading.  JE^vprefsto  eoram  gtka  to«ifa  inmnt  nAA 
epeniihir,  and  I  thinkat  is  deu,  therefor^  that 
-this  cotton  was  carried  under  a  otmtraot  that  it 
should  be  stowed  nnder  deck.  Tbe  exception  in 
the  billa  of  lading  of  "  jettison"  cannot  avail  the 
shipowners,  who  oroke  their  contract  in  stowing 
the  ootton  npoB  deck,  and  thereby  direct^  oanaed 
the  loss  to  the  merchants.  That  this  would  be 
the  general  law  was  not,  indeed,  disputed ;  but  it 
was  said  that  a  practice  n*eTailed  at  Liverpool,  so 
extensively  praiotised  that  it  must  have  been 
known  to  the  plaintiffs,  ol  loading  ootton  upon 
deck.  But  the  very  same  evidence  which  esta- 
blished the  practice^  established  also  that  iba 
shipownerB  piud  tat  wy  damage  recnlting  tram 
the  praotioe.  Now,  as  they  oonld  only  ho  called 
npon  to  pay  aa  for  a  breacn  of  their  cc»^ractp  it 
follows  that  the  soppoeed  practice  estahUahed  no 
more  than  this,  that  a  great  maoy  people  in 
LiTOTpofd  were  in  the  habit  of  acting  m  breach  of 
the  contract  into  which  they  had  entered,  and 
were  in  the  habit  of  paying  damages  when  injury 
resulted  from  such  breach.  How  such  a  practice 
can  be  supposed  to  affect  the  contractual  relations 
of  merchant  and  shipowner,  I  am  wholly  at  a  loss 
to  understand ;  or  how  the  generality  of  such  a 
practice  could  alter  the  l^;al  rights  of  thspu^iea 
more  than  a  single  example,  it  is  equallv  oiffioulb 
to  discover.  Ever^  earner  by  laud  as  by  water, 
when  he  breaks  his  oontract,  and  causes  damage 
thereto,  is  liable  to  be  called  upon  to  make  good 
the  damage;  hot  how  snoh  a  liability,  and  con- 
stant snbmissioa  to  dunagea  for  such  liability, 
can  license  tho  sn]m»ed  breach,  is  a  problem  that 
has  never  been  solved.  I  have  had  some  diffi- 
culty in  understanding  the  snggeatim  that  the 
caoae  of  damage  waa  too  remote  to  give  rise  to 
the  claim  now  made.  I  could  imagine  a  state  of 
facts  in  which,  though  I  should  not  a^p^  with  it, 
the  argument  would  be  intelligible.  In  this  case 
it  is  lArdly  anac^ifale  of  phiusible  statement. 
The  jettison  of  thia  cargo  was  the  direct  result  of 
its  being  stowed  upon  deck.  I  am  therefore  of 
opinion  that  the  ju^ment  of  the  Court  of  Appeal 
should  be  affirmed,  and  the  appeal  dismissed  with 
oosta,  and  I  move  yonr  Lordships  accordingly. 

Lord  Elackbukn. — My  Lords  :  Li  this  case  I 
have  had  considerable  dimcnlty  in  understanding 
what  the  ground  was  npon  whi^  Cav^  J.  decided 
below;  but,  upon  the  best  consideration  which 
I  can  give  to  it,  I  think  that  there  has  been  a 
misapprdienBifm  upon  his  part,  and  that  really  tlia 
point  which  in  his  imagination  had  arisen  didnob 
arise.  Upon  the  facts  it  appears,  as  the  Lord 
Chancellor  has  just  stated,  that  the  case  really 
cornea  to  this :  the  goods  were  shipped  on  boaod, 
and  probably  with  the  knowledge,  or  at  least 
without  any  objection  on  the  part  of  the  shippers, 
were  put  on  the  deck,  on  which  they  ought  not  to 
have  been  pat.  That  being  so,  I  quite  a^ree  that 
the  judgment  of  the  Court  of  Appeal  is  nght 
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Uhiok  Bask  of  Scotland  v.  Natioitax  Bank  op  Scotlabd. 


[H.  OT  li- 


Ijord  Watson. — My  Lords  :  Notwithstanding 
the  able  argament  addressed  to  ub  on  behalf  of 
tiie  apjidUantB,  I  have  come  without  difficulty 
to  the  oonclosion  that  the  indgment  of  the 
Conrt  of  Appeal  is  right.  The  appellants  did 
not  maintain  that  they  have  established  a 
proper  mercantile  otutom,  which,  if  tnot  ex- 
filnded  by  the  termg  of  the  bills  of  lading, 
woold  become  an  implied  term  of  the  contracts 
"therein  oonstitnted.  Bnt  it  was  s^d  that  a 
practice  had  been  admitted  by  the  respondents, 
"which  was  described  as  "a  practice  to  carry 

rls  on  deck  from  New  Orleans  to  Liverpool  at 
risk  of  the  shipowner."  From  an  examina- 
tion of  the  statements  and  concessions  matoally 
made  in  the  course  of  the  trial  before  Gave,  J., 
I  om  satisfied  that  the  only  practice  nltimatdy 
alleged  by  the  appellants,  and  admitted  by  the  re- 
spondents, was  in  sabetance  this :  that  owners  of 
'vessels  tniding  between  New  Orleans  and  Liver- 
pool were  in  the  habit  of  stowing  goods  on  deck 
in  violation  of  their  contract  with  the  shipper, 
thejr  accepting  -fnU  responsibility  for  the  conse- 
quences. Snch  being  the  state  of  the  facta,  it 
appears  to  me  to  be  abeolntety  immaterial,  so  far 
as  ooneems  the  liabili^  of  the  shipowner,  whether 
the  shipper  knew  or  was  justifiably  ignorant  of 
the  practice.  Shippers  who  are  aware  ^  the 
exiatenoe  of  such  a  practice,  and  do  not  object  to 
it,  cannot  be  sud  to  have  consented  to  a  modifi- 
cation of  the  contract  embodied  in  their  bills  of 
lading.  Their  non-interference  merely  implies 
that  they  do  not  think  it  necessary  to  prevent  a 
deviation  from  the  contract,  beotuse  th^  are 
satisfied  of  the  shipowner's  ability  to  make  good 
all  toes  arising  from  his  having  breken  it.  In 
short,  the  liability  of  the  shipowner  upon  each 
occasion  of  deck  stowage  under  the  admitted 
'  practice  is  precisely  the  same  with  the  liability 
'  which  he  would  incur,  in  the  absence  of  any  snch 
practice,  hy  stowing  goods  on  deck,  on  one  occa- 
sion, in  violation  cu  his  contract  to  carry,  and 
without  the  knowledge  of  the  shipper.  An  inte- 
-  resting  aivument  was  addressed  to  your  Lord- 
ships by  the  appellants*  counsel  as  to  the  extent 
'  to  which  the  law  of  England  admits  claims  for 
'  contribution  in  respect  c£  deck  cargo  properly 
jettisoned;  and  all  tne  authorities,  from  Mutoard 
V.  Ribbert  (3  Q.  B.  120)  to  Burton  v.  Engli$h  (49 
L.  T.  Eep.  N.  S.  768;  12  Q.  B.  Div.  218),  were 
referred  to  and  criticised.  In  the  view  whioh  I 
take  of  the  real  character  of  the  practice  upon 
which  the  appellants  rely,  neither  that  argument 
nor  the  anCnorities  cited  in  the  course  of  it  have 
any  bearing  upon  this  case.  It  was  admitted 
that  the  general  rule  of  law  excludes  snch  claim 
of  contriontion ;  and  it  was  not  seriously  dis- 
pnted  that  the  decisions  which  establish  certain 
exceptions  from  that  rule  either  affirm  or  assume 
that  the  jettison  of  goods  placed  on  the  deck  of  a 
seagoing  vessel,  not  under  contract  with  the 
^hip^r,  bnt  by  the  act  of  the  shipowner,  and  at 
his  risk,  cannot  give  rise  to  any  claim  of  average, 
-whether  ^ner&I  or  particular.  To  admit  an 
emeption  in  these  circumstances  would  be  tanta- 
monnt  to  an  abolition  of  the  general  rule.  Of 
the  120  bales  of  the  respondents'  cotton  which 
were  stowed  on  the  deck  of  the  Egyptian  Monarch 
by  the  appellants,  95  bales  were  carried  under 
bills  of  lading  which  bore  that  the  cotton  was 
"  under  deck,"  and  25  bales  under  a  bill  of  lading 
in  which  the  same  condition  of  Btorvage  was  • 


implied.  Accordingly,  at  the  time  when  jettiBon 
was  made  of  those  120  bales,  they  were  being 
carried  in  bieach  of  the  oontraot,  and  were  not 
within  the  exceptions  specified  in  the  billii  of 
lading,  which  have  exclusive  reference  to  goods 
safely  stowed  under  hatches.  In  these  circum- 
stances  I  cannot  doubt  that  the  appellanta  are 
liable  to  pay  to  the  respondmts  the  value  tbe 
120  bates,  neejug  that  they  cannot  malw  deli-vefT- 
in  twins  of  their  contract  and  have  no  lemal 
excuse  for  their  fiailnre  to  deliTcr.  It  was  a^faed 
that  tbe  actual  cause  of  damage  was  too  remote 
to  found  any  cltam  against  the  appelluits;  but 
that  argument  appears  to  me  to  be  at  varianoe 
with  the  principle  laid  down  hy  Tindal,  G^.  in 
Dam$  r.  Oart^  (6  Bing.  716),  which  has  been 
recc^ised  and  acted  upon  in  subsequent  deci- 
sions. It  was  also  argued  that  the  respondents 
were  not  entited  to  recover  the  full  value  of  the 
cotton,  because  it  was  said  that  if  all  the  cargo  had 
been  below  deck  it  would  have  been  neeeasary  to 

i'ettison  port  of  it,  and,  consequently,  that  tbese 
20  bales  would  have  been  liable  in  a  sum,  by  way 
of  general  average  oontribntion,  which  ongfat  to 
be  deducted  in  cucalating  damages  for  the  pur- 
poses of  this  snit.  Whether  the  appellants  could 
nave  made  oat  snob  a  defence,  it  is  m  my  opinion 
nnnecessory  to  consider.  It  is  not  even  indicated 
in  the  pleadingB,  Hid  the  evidence  before  ns 
affords  no  matnials  for  raising  or  disposin^^  of 
any  such  question. 

Order  appealed  fivn  e^firmed,  amd  o^apteA  dw- 
miutavfith  eotto. 
Solicitors  tor  the  appellants.  MeDiarmid  and 

Solicitors  tar  the  respondents,  Gngory,  JSote- 
elifet,  and  Co.,  for  HUl,  Diekkuon,  and  Co.,  Livar- 
pooL 


Nov,  18, 22, 23,  a«d  See.  10. 1886. 
(Before  the  Lord  Chaxcbllor  (RaUhnry),  Lords 

Blackbubv  and  Watsoit.) 
TJxiox  Bavk  0?  ScOTLAXD  r.  National  Baitk  or 

SCOTLAHD.  (a) 

ox  APPEAL  TBOV  THE  COtJRI  OP  SBSSKHI  ZV 

SCOTLAND. 

Mortgage — Adoancea  hy  first  mortgagee  afternoHeB 
of  second  mortgage — Pruoritiee. 

The  printAple  of  the  decision  in  the  com  of 
Hopkinson  v.  Holt  (5  L.  T.  Rem.  N.  5-  90;  9 
H.  of  L.  Cos.  514}  ts  not  confined  in  its  appliea- 
tion  to  the  lata  of  ETiahind,  bui  it  »  applicable 
also  to  the  law  of  Scotland. 

M.,  who  woe  indatted  to  the  retpondeni  hank,  con- 
veyed certain  freehold  prapertj/  in  Qnenodc  to 
them  to  hold  in  aeeordanoe  wah  the  lersw  tff  a 
"back  letter"  "in  eeeurUy  and  untU  fuU  and 
final  payment  of  all  »um$  of  money  due  or  tekiiHi 
may  hereafter  become  due  hymeto  you."  Some- 
time aflertoarda  the  aeeigned  all  her  remaining 
intereet  in  the  property  to  the  appeHarU  bonifc,  <u 
eeeurUy  for  the  halanee  dwe  nnder  two  hille  of 
exchange,  and  notice  of  thie  alignment  toot 
given  to  the  reepondenia.  After  notice  of  the 
assignment  the  respondents  made farther  advances 
to  M.  She  afterwards  became  ianibrupf ,  and  the 
security  proved  irteufficierU  to  meet  the  daim*  ef 
both  hanfet. 


(a)  BaportedbrO.  E.  UALDiM,Eiq., 
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Sdd  {reeening  the  juAgmatU  of  the  court  below),  I 
ikat  (he  re^pondmU  hank  had  no  power  to  bind 
&e  $ecurity  by  furAer  advance*  aftar  they  had 
notice  of  the  ammmont  to  the  i^^llarU  htaik, 
n^itkalanding  &e  fermt  <^  Vu  otuk  letter, 

Tbis  ma  an  ftrpwl  from  a  jadgmeni  of  the  Court 
of  Sesritm  in  Scotland  apon  a  specif  case. 

Tbe  case  in  reported  in  13  Court  Sess.  Caa.,  4th 
Series,  380. 

A  Mrs.  MaoArthur  was  posseued  of  certain 
freehold  property  in  Greenock,  which  she  abso- 
latelj  conveyed  to  the  NatioiuU  Bank  of  Scot- 
land. receiTing  in  return  what  is  termed  in  Scotch 
legal  phraseology  a  "back  letter,"  in  which  the 
nnk  undertook  to  reconTey  the  property  to  her 
on  repayment  to  them  of  "all  sums  of  money 
DOW  dne  or  which  may  hereafter  become  dae  "  on 
the  aecnrity.  Subseqnently  she  transferred  all 
her  remaining  interest  in  twb  proper^  as  security 
for  the  balance  dne  on  two  bills  of  exchange  to 
ilie  Union  Bank  of  Scotland,  who  immediate^ 
notified  the  fact  to  the  Kational  Bank.  After 
receiving  that  notice  the  National  Bank  made 
farther  Bdranoes  on  the  faith  of  tbe  secnrity. 
The  lady  having  become  bankmpt  it  tnmed  ont 
tiut  tlie  estate  was  not  snffinient  to  meet  the 
charges  of  both  banks  npon  it. 

The  National  Bank  then  refused  to  execute  a 
Teconveyance  until  all  their  advances  wore  ropiiid ; 
while,  on  the  other  band,  the  Union  Bank  alleged 
that  the  National  Bank  had  no  power  to  bind  the 
property  by  further  advances  to  Hrs.  McArthur 
after  they  bad  received  notice  that  ebe  had  trans- 
ferred  all  her  interest  to  the  former. 

The  date  of  the  disposition  to  tbe  National 
Bank  was  the  12th  Feb.  1879,  and  tbe  aasignatifm 
to  the  Union  Bank  was  on  the  18th  Ang.  in  tbe 
same  year,  at  wfaioh  tizne  13m  amonnt  due  to  the 
Kitional  Bank  was  about  22881.  Ura.  If  cAithnr 
became  hankrapt,  and  executed  an  aasignment  to 
a  trustee  for  tbe  benefit  of  creditora  on  the  28th 
ICirch  1882,  at  which  time  she  was  indebted  to 
the  Union  Bank  to  tbe  amonnt  of  10091.,  which 
ma  reduced  to  7271.  hy  the  realisation  of  another 
■ecnrity.  The  amount  then  due  to  the  National 
Bsok  was  between  40001.  and  $0O0Z. 

The  questions  for  tbe  opinion  of  the  Coart  of 
Session  were  as  follows : — 

(1.)  Is  the  security  of  the  National  Bank  Over 
the  said  subjects  preferable  to  the  security  of  the 
Union  Bank  to  the  extent  of  the  whole  sum  due 
to  the  first  parties  by  the  firm  of  KcArthiir  and 
Co.  at  the  date  of  the  trust  deed  P 

(2.)  Is  the  first  parties'  preference  limited  in  a 
question  with  the  second  parties  to  the  amount 
due  by  the  said  firm  to  the  first  parties  on  the 
18th  Ang.  1879,  the  date  of  the  intimation  of  the 
ttid  assignation  P 

The  case  was  heard  before  the  whole  Court  of 
SeasMHi,  and  the  jndges  were  divided  in  opinion, 
tbe  Lend  FreaiaBnt  (Inglis),  the  Lord  Jiutice 
Clerk  (Lotd  Moncrieif),  and  Lords  Unre,  Crai^- 
luU,  Lee,  Fraser,  McLaren,  and  Trayner,  being  in 
fftvoor  of  the  claim  of  the  National  Bank,  while 
Lords  Shand,  Adam,  Toun^,  Batherfurd  Clark, 
and  Einnear  took  tbe  opposite  view. 

The  Union  Bank  appealed  to  the  House  of 
Lords. 

Sir  Davey,  Q.C..  Macnaghten,  Q.C..  and  A. 
Low  (of  the  Sootch  Bar)  appmred  for  the  appel- 
lints. 


Savour,  Q.C.,  A.  Oraham-Murray,  and  J.  F. 
Samilton  (aU  of  the  Sootch  Bar)  for  the  respcm- 
dentfl. 

At  the  oonolnsiim  of  the  aigamenta  their  Lord- 
ahips  took  time  to  otxiBider  their  judgment. 

Dec.  10. — ^Their  Lordships  gave  judgment  as 
follows : — 

The  Loan  Chascellox.  (Halsbury). — Mr  Lords ; 
Two  propositions  appear  to  be  established  beyond 
dispute  in  tbe  discussion  of  the  learned  judges 
on  this  question:  one,  that  tbe  National  BmJc 
held  an  absolnte  disposition  of  the  lands  in  ques- 
tion dated  the  12ifa  Feb.  1879,  and  reoorded 
some  days  later ;  another,  that  the  terms  of  a 
back-letter,  the  meaning  and  construction  of 
which  I  will  refer  to  presently,  qualified  the 
absolute  disposition,  and  restricted  the  title  to 
one  in  security.  The  interesting  historical  re- 
trospect of  the  Lord  President  of  tbe  mode  in 
which  this  form  of  transaction  came  to  be  adopted 
by  Scotch  conveyancers  in  order  to  avoid  the 
common  law'and  the  Rtatute  of  1696,  is,  I  think, 
very  relevant  to  what  is  the  substantial  nature  of 
the  transaction  in  question.  It  certainly  bears 
a  very  close  analogy  to  the  England  mortrage 
of  liuid,  which  conveys  in  the  most  absolute 
form  the  estate  to  the  mortgagee,  though  never- 
theless it  is  <mly  held  as  a  security  for  money 
advanced.  In  the  language  of  the  back  letter  the 
National  Bank  were  to  "  hold  the  said  disposi- 
tion in  aecnrity,  and  until  fnll  and  final  payment 
of  all  sums  of  money  now  due  or,"  and  these  are 
the  cardinal  words, "  which  may  hereafter  become 
due."  These  words,  it  is  contended,  are  enough, 
in  construing  the  personal  contract,  to  establish 
that,  1^  the  contractual  relations  between  the 
parties,  the  National  Bank  were  entitled  to 
prevent  Mrs.  McArthur  borrowing  elsewhere 
than  from  themselves  an^hing  upbn  the  secu- 
rity of  the  lands  in  question.  The  first  observa- 
tion which  strikes  me  is,  that  no  such  express 
contract  appears  on  the  face  of  tbe  instrument. 
It  might  be  that  Mrs.  McArthur  would  continue 
to  borrow  to  the  full  extent  of  the  security,  and 
if  she  did  so  borrow  from  the  National  Bank 
there  is  no  doubt  that  the  security  would,  as  the 
language  that  I  have  quoted  obviously  intended 
that  it  should,  form  a  security  for  such  further 
advances.  But  does  it  follow  that,  because  the 
back-letter  maker:  provisions  for  what  in  that 
event  would  be  a  natural  and  proper  course  of 
dealing,  that  thereby  Mrs.  McArthur  entered 
into  a  contract  not  to  deal  with  her  reversionary 
interebt  with  anyone  else  P  It  is  certain  that  no 
obligation  is  imposed  on  the  National  Bank  to 
advance  any  more  money  than  they  have  already 
advanced,  and  tbe  result  would  appear  to  lie 
that  Mrs.  McArthur,  by  entering  into  a  contract 
to  allow  her  property  to  be  security  for  all  sums 
already  due,  and  for  all  sums  which  upon  terms 
to  be  afterwards  settled  between  them  the  bank 
might  advance  to  her,  thereby  undertook  that 
she  would  remain  with  that  hank  as  a  customer, 
to  use  the  language  of  one  of  the  learned  judges, 
until  the  value  of  her  secnrity  was  ffichausted.  It 
appears  to  me  that  this  is  the  real  ground  of 
difference  upon  which  the  learned  judges  have 
been  divided.  It  is  not  denied — indeed,  it  is 
insisted — that  upon  payment  of  all  sums  due 
Mrs.  McArthur  would  be  entitled  to  demand 
reconveyance,  and  it  cannot,  there|^^^^t^n^ 
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Vxtem  Bune  or  Sgoelavb  v.  KAnovAL  Bave  op  Scoruira. 


that  if.  TOErtead  of  fresh  advaaoes  obtained  from 
tBo  National '  Bank,  Mrs.  McArtbnr  had  pro- 
ceeded to  Bome  other  bank  which  was  in  a  posi- 
Him  to  advance  the  whole  of  the  nuaa  already 
due,  and  make  to  Mm.  McArdiv  »  fnrAer 
advance,  such  a  transactioa  wooid  hare  been  per- 
fectly competent.   But,  although  that  would  seem 
to  snovr  that  Mrs.  McArtbnr  b  interest  in  the 
nnpledfifed  value  of  the  seearity  was  sncfa  as  to 
mable  ner  to  get  fiirther  mon^  ^Talne  for  it, 
nerertiheless  as  loog  as  the   Natitxial  Bmxk 
Remained  the  absolnte  unqnaKfied  diapanecs, 
ifbe  coold  not  tnat  lor  or  diq^Mse  of  m  koj 
effectual  manner  Imbc  nmteona^  xnteresfc.  ft 
.wodid  aeem  to  be  a  atnmge  resiilt  ef  what^as  the 
Cdrd  President  has  pomtedoat.'was'apDreeon* 
TElyancing  expedient  to  armd  the  (^eratimk  «{ 
the  common  law  and  the  atatnte  law,  that  an 
adraittedlr  valnaUe  pnyerty  is  no  longw  at 
Mm.  McArthor'a  ^KpoaiticMi,  but  that  on.  the 
{leraonat  contract  as  dratzneoished  from  the 
relation  created  by  absolnte  dispoattiori,  she  was 
.  not  at  liberty  to  se^  for  fiZTth^  adrances 
fAere  than  from  her  erriginal  creditor.   "We  are 
dealing  here  not  wiUli  the  rights  of  third  parties, 
bob  with  the  rights  of  the  immediate  parties  to 
the    transaction,    and   I   gather   from  the 
reasoning   of    sonte   of   the  learned  jodges 
that  they  think  there  is  an  implied  term  (ror 
it  is  certainly  not  ayreoeo^  in  tha  cmtract 
in  (ptesLion,  that  she  is  not  to  eeA  dsewWe  to 
faotrow  on  the  seenrity  of  whak  is  aerertiielesa 
admitted  to  be  her  own  remaaning  inteiesi.  Ifl 
am  right  as  to  the  troe  nature  of  the  owifcFact 
hetween  the  parties,  each  fresh  adrance  most  hare 
heen  tha  sabject  of  a  frrah  agreemmt  in  this 
sens^  that  the  honk  most  have  consraited  to 
advance  it,  and  npon  that  consent  Mrs.  Mc  Arthur's 
previons  contract  would  make  such  fresh  adrazwe 
a  charge  upon  her  interest  in  the  revOTsionary 
right.  Bas  the  qntation  is  whether  Mrs.  MoArttnxr 
having  bai^ined  awar  and  made  an  assignation 
of  her  reversionary  risnfc  to  the  knowledge  of  the 
Hational  Bank,  coold  then  obtain  farther  advances 
npcm  the  security  of  an  interest  which  she  had  for 
tahtable  consideration  alreadj  assigned  to  a  third 
person.   It  seems  to  me  that  snch  a  proeeediqg 
;i8  oontrazT  to  good  faith,  and  the  dec^itm  of  yoar 
IiwdshipET  Hoose  in  SoMmon  t.  Jfott  (5  f. 
Bap.  ISf.  S.  90;  9  B.  of  li.  Gto.  514)  estaUishes 
the  principle,  laaA  estobMdies  it  npoc  the  broadest 
grounds  (n  natural  justtoa   I  am  not  impressed 
with  the  completeness  of  the  feudal  ownership 
created  by  the  absolnte  disposition.   No  question 
arises  here  which  diminiahes  its  complete  and 
.absolute  character.    Whether  what  remains  in 
Mrs.  McArthur  be  regarded  in  the  light  of  a 
pactum  de  retrovmdendo,  or  whatever  be  the 
character  of  her  interest,  the  real  question  comes 
bnck,  not  to  the  form  of  the  traoukction,  bat  to 
its  sabatance,  and  to  what  is  the  actual  bargain 
between  the   disponer   and  the   disponee,  as 
evidenced  by  the  bsck-fetter.   Doubtless  eacii  of 
the  two  parties  ma^  be  said  to  have  proceeded 
upon  a  hondfide  beh^  in  their  respoctive  rights, 
and  to  have  acted  in  pnrsaoace  of  than,  hut  how 
it  can  be  8u0[est«>d  uiat  Mr&  McArthnr  coold  In 
good  &ith  ^ect  to  charge  with  fnrther  sums 
borrowed  that  which  she  nad  already  purportad 
to  assiffU,  I  am  at  a  loss  to  understand,  and  it  is 
to  be  observed  that  the  lifaticmal  Bank  made  the 
advances  for  which  they  now  claim  priority  irilJi  i 


the  knowledge  that  Mrs.  IbJLrthnr  had  done  ss; 
I  thmk  that  the  prim^iie  upon  which  S«pJtimmm 
T.  RoH  was  decided  is  one  wlw^  governs  this 
case;  that  its  appKeatum  is  not  ccm&ied  to  the 
law  of  England,  but'  is-  applicable  to  tha  law  of 
Scotland  ub(v  and  I  should  ietl  myself  bonnd  by 
that  caa^  even  if  I  did  not  afree  with  ^iua  nrin- 
ciple  upon  which  it  was  decided.  Jor  these 
reasons  I  move  that  the  interlocntor  be  reversed, 
and  tiut  the  reaptmdenta  edioald  pay  to  the 
■a]»eUaDts  the  costs  both  here  and  beiow. 

Lord  Watsos. — ^My  Loida:  This  appeal  rwmm 
.a  qnasticu  o£  eonsiderable  importance  to  the  law 
-trf  Scotland.  In  disposiiv  of  it,  your  Lordsfa^ 
have  the  great  advantage  of  having  briore  jom. 
tha  opiaions  ol  all  the  kianied  judgea  ol  the  CoiDt 
of  Seasion.  whii^  contain  a  clear  statmneot  of 
evefj  reason  wiaA  can  be  nri^  for  or  agajast 
the  judgment  appealed  from.  The  ezecntion  aod 
reeordii^  of  an  absolute  disposition  of  heritage;, 
qualified  by  a  persMial  contaract  in  the  fcarm  of 
an  unrecorded  back-letter,  for  the  porpoae  of 
creating  a  sec»irity  for  futnre  debts,  has  the 
effect  of  vesting  the  foil  feudal  estate  in  the 
disponee;  and  ue  disponmr's  interest  is  tiaendiy 
reduced  to  a  personal  right  to  have  the  mtatt, 
or  the  proceeds  ot  its  sue,  as  the  caae  nu^  be, 
reconveyed  or  paid  to  him,  on  payment  or  icoder 
declaratun  of  the  aecored  debts.    As  nmrds 
third  partiaBr  who  transact  with  him  on  the  niA 
ol  the  pobfie  reeords,  the  ^towen  of  the  disponae 
an  not  afEeoted  l^the  pnvata  oontraet.  and  he 
can  aeil  or  barden  the  estate^  and  can  gin  a  nKd 
title  to  the  purohaocr  or  iocombnaccr,  ^Hk^w^^ 
the  creation  of  these  rights  should  be  in  direet 
violation  of  the  tei>ois  of  the  back-letter.  Bat 
in  a  question  with  the  dispcmw  hims^^  or  with 
persona  who  through  him  have  accn^md  an 
mterest  in  the  estate  or  in  the  penonaf  eontoact^ 
the  disponee  is  affected  by  the  back-lelMr,  and  is 
treated  as  the  holdor  of  a  mere  secarity.   In  all 
audb  cases  the  ri^ts  of  parties  must  be  deter- 
mined, not  aceordmg  to  the  fcHiaof  the  dispaaae's 
titles  bat  according  to  the  substance  of  the  trmna- 
aetiott.   In  Bobartacm  v.  JDi^  (2  Gonrt  Seas.  CW 
2nd  series,  279)  it  was  htSi,  in  the  case  ot  a 
security  constitated  by  a  dispositicHi  es  ^oct^ 
absolute,  that  the  terma  of  the  arrangement  Car 
jBOCOxhig  the  deA>t,in  pnrananoe  of  which,  the  <xm- 
vflnneewas  made,  might,  as  between  ^  diiOMnr 
and  diapoBe^  be  instructed  by  the  same  kind  of 
evidence  whidi  would  be  competent  and  sufficianfe 
to  prove  a  trosti  in  a  question  with  an  ahsoLafce 
disponee.   Lord  Fullertoa  and  the  other  jodges 
who  took  part  in  Ae  decision,  spoke  of  the  case 
as  one  ol  trust ;  bat  the  &ct  that  they  ■> 
described  it  does  not  affect  the  grounds  of  their 
judgment.   I  agree  with  the  Lord  Presidnt  in 
thinkinfi;  that  the  transaction  with  which  we  have 
to  deal  is  not  within  the  category  of  proper  trusts, 
as  that  term  is  understood  in  the  law  of  Scot- 
land; but  I  do  not  think  that  it  is  in  form,  or 
substance  a  padwm  de  Tetvovandendo.   The  con- 
veyance does  not  bear  to  be  ^^ranted  in  implement 
of  a  contract  of  sale,  aud  it  was  never  ctmtem- 
plated      the  parties  that  the  Nation^  Bank 
should  stand  as  purchosora,  with  an  obfigation  to 
resell  r  what  they  did  contemplate  was,  tb«t  the 
bank  should  hold  the  subjects  as  a  secnri^  Cor 
debt,  with  power  of  sale,  and  under  an  obligation 
either  to  recoirvej  before  sale  on  r'>ceivfng  pay- 
ment of  the  debt,  or  to  acoq^^^^^^^irioe 
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vader  dednetiaa  of  the  debt.  The  tiSSoeb  of  tfae 
—TBCtgded  badc'letter  is  to  mako  tiie  rif^t  i^ 
tlie  JBimoudBnte  a  neve  MCuiifcr  &b  between  t^*— 
Oft  the  one  haaod,  and  Urs.  l^Artbnr  and  all 
deriviu  lights  from  her  on  tinB  other.  If  the 
iBtter  had  been  zeoorded  in  the  r^pster  of 
siwiMi,  timr  right  wonld  haire  beeome  a 
weDrifcy  in  a  question  Tith  the  pnUic,  -who  woald 
BO  knger  hare  been  entitled  to  deal  with  tiie 
rapoodeota  <m  the  footing  that  they  mn  the 
afaninte  proprietors  of  the  estate.  In  some  of 
the  jndgnumtH  in  the  conrt  below  there  is  a 
gnat  deal  of  learned  discossion  as  to  the  nature 
of  the  diEponer'a  right  under  an  nnreoorded  badc- 
letter,  but  I  do  not  think  there  is  any  real  difEer- 
aeeof  i^nnicn  upon  that  point.  In  fona  it  is 
a  persoBal  tight  consisting  m  cUigaiitma,  aad 
it  nas  been  frecpentfy  deaeribed  iriiJi  perleet 
iBGiDaoy  as  a  melitmia.  Tba  right  of  a 
hBDsficiazy  under  a  frnst  comtitnteiB  by  an 
m  fane  afaBolate  disposition,  the  dispcmee 
acknoiriedgii^  by  a  aeparate  •  writing  which 
does  not  enter  the  records  the  trust  pnrpoeoe 
lor  wliidi  he  htdds,  is  a  right  of  precuely  the 
same  qoaUty.  It  is  not,  strictly  speaking,  a 
*iadical  right,"  that  beiag  an  expression  which, 
in  the  language  of  the  feudal  )xw,  is  used  to 
denote  the  r^t  of  a  proprietor  who,  withont 
dtreating  hinuielf  of  his  feudal  estate,  creates  an 
iaenmbranee  upon  it,  tiz.,  by  means  of  a  tmst 
eotrreyaoce  bearing  to  be  granted  for  payment 
itf  debt.  But  I  am  of  opinicn.  that  the  relation 
«{  tfae  puties  to  this  ease  do  not  depend 
^OD  fendal  prinoideB,  and  eonaequently  that 
Iibcd  Bothernird  Glazk  mw  justified  in  saying 
tbat  "the  ndioal  ririit  to  the  fin^jects  whiofa 
lad   beoi  aanvejea  to  them  to  the 

icapondents)  remained  in  Urs.  McArthur.** 
Apart  from  coosiderations  of  feudal  law,  Mrs. 
luArthnr  had  the  radical  right  in  this  sense, 
l3aAt  according  to  the  reality  of  the  trans- 
aetaon,  she  was  the  only  person  who  had  a 
proprKtary  interest  in  the  subjects  of  the  secnrity, 
and  that  ea<^  successive  advance,  whilst  it 
cnlsraed  the  bank's  right  of  retention,  im- 
posed an  additional  burden  upon  her  proprie- 
tary interest.  It  ^pears  to  me  that  the  ke^  to 
tfae  difference  of  opinion  in  the  conrt  below  is  to 
be  found  in  the  widely  difFerent  ccmstructions 
which  were  put  the  majority  and  the  minority 
of  the  kairned  jodges  respeotiTely  iu>oa  Mrs. 
MeArthur'B  letter  of  the  12th  Feb.  1£79.  which 
«tMiMi  the  terms  vpon  wfaicdi  the  respondents . 
«p«ed  to  hold  the  disposition  in  their  favonr. 
!m  die  opinion  of  the  majority  that  letter  gives 
tiie  hta^  not  only  power  to  retain  the  property 
until  they  are  refiered  of  advsnoes  made  to  them 
wUiat  Ju^  HcArthor  continues  to  be  owner  of 
the  reversionary  interest,  but  an  absolute  right  to 
nbnu  it  for  adTances  made  to  her  or  her  firm, 
after  she  has,  with  the  full  knowledge  of  the 
bsnk,  transferred  her  whole  rights  as  reversioner 
toan  onerous  ^signee  having  no  interest  in  those 
advances,  and  being  under  no  obligation  to  secure 
them.  At  yoor  LiTrdships'  bar  coozisel  for  the 
zespoudents  not  only  admitted,  but  maintained, 
th^  as  a  necessary  consequence  of  that  oonatmc- 
taon,  the  bank  had  the  right  to  lend  to  Mrs. 
UcArthnr  on  the  security  of  the  property,  end 
to  the  full  extent  of  .its  value,  allungh  she  had 
■old  tiie  zennian  aa  it  stood,  and  had  expressly 
ndertskaanot  to  bonow,  vid  the  sals  amd  tm 
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tenna  of  that  nndertalring  had  been  intimated  to 
the  bank  before  any  advance  ma  made.  Accord- 
ing to  the  view  talren  by  the  minority,  the 
OBhr  d^s  falling  within  the  arrangement 
embodied  in  the  I^ter  are  advances  made  by 
the  hank  upon  the  credit  of  Mrs.  HoArthnr, 
and  affecting  her  beneficial  interest  in  the 
estate  which  was  feudally  vested  in  them ;  aud 
therefore  the  buik  had  no  right  to  make 
advances  affecting  that  beneficial  interest  after 
they  became  aware  that  she  had  been  divested  of 
her  intnrest  by  an  assignation  to  the  wpellanta. 
I  cannot  say  that  I  have  had  any  dimculty  in 
preferring  the  construction  of  the  personiJ  con- 
tract between  Mrs.  McArthur  and  the  respon- 
dents which  was  adopted  by  the  minority  of  the 
judges,  and  semng  that  I  have  been  inflneooed  by 
the  very  same  reasons  which  have  already  been 
fully  stated  by  their  Lordships,  I  sluiU  not  repsat 
them.  It  is  a  necessary  consequence  of  that  con- 
stmction  that  the  preferable  claim  of  the  respon- 
dents upon  the  subjjects  vested  in  them  must, 
in  a  question  with  uie  appellants,  be  limited  to 
the  debt  due  to  them  from  Mrs.  McArthur  and 
her  firm  at  the  time  when  the  appellants'  assigna- 
tion wBB  intimated,  the  appellants  having  priority 
for  advances  made  after  that  date.  TTpon  toe  terms 
of  the  back-letter  I  ^onld  have  come  to  that  con- 
clusion quite  independently  of  the  decision  of  this 
House  in  the  case  of  Hopkinaon  v.  EoU  (uhi  Jup.J. 
The  principle  of  that  decision,  of  which  I  entirely 
approve,  does  not  rest  upcm  any  rule  or  practice 
of  JBuglish  conveyancing,  but  upon  principles  of 
natnru  justice.  The  circsmstances  of  the  two 
eases  are  in  many  reflects  vei^  analogous,  but  it 
is,  in  my  ojanion,  quite  sofBeient  for  the  diecision 
of  this  case  that  the  terms  of  their  personal  con- 
tract with  Mrs.  McArthur  precluded  the  respon- 
dents from  making  advances  to  her  upon  the 
security  of  proper^  which  was  known  by  them 
to  belong  in  realky  not  to  her  bnt  to  the  appel- 
lants as  her  onerous  assignees.  Kotwithstanding 
the  importauoe  of  the  present  case,  I  have  confined 
myself  to  these  somewhat  desultory  observations, 
because  I  entirely  concur  in,  and  can  add  nothing 
to,  the  reasoning  of  the  five  learned  judges  who 
formed  the  minority  in  the  court  below.  I  am  of 
opinion  that  the  interlocutor  appealed  from  on^ht 
to  be  reversed  with  costs,  and  that  yoor  Lordships 
ought  to  answer  the  second  question  in  the  special 
case  in  the  affirmative. 

Lord  Blacesubk  concurred. 

IM«riocator  appealed  from  reverted ;  rmpon- 
denit  to  pa^  the  costs  hath  in  the  Houee  of 
Lords  and  tn  ike  court  hdow. 

Solicitors  for  the  appellants,  Murray,  fi'itfcA.tM, 
and  Oo.,  for  J.  and  F.  Andamm,  Edinburgh. 

Solicitor  for  the  respondents,  A.  Bevendge,  for 
Dove  and  Loekhart,  Bmnburgh. 
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3imiclal  Committee  of  tje  ^Prifag  Couneil. 

Nov.  10,  27,  and  Dec.  4,  1886.  and  March  5, 1887. 

(Present :  The  Bight  Honii.  the  Lord  Ch^nckllor 
(Halsbnry),  Lords  Fitzoebjlu)  and  Hobhousb, 
Sir  Babkes  Peacock,  and  Sir  B.  Couch.) 

Be  Hevswobth  Fbee  Ctbamxab  Schooi:.  (a) 

Endowed  Schools  Acta  1869,  1873,  1874~P(wer« 
of  commistionert — Removal  of  aehool — Benomi- 
naiional  tchool — Bducatiorutl  interettt  of  privi- 
leged peraone — Verted  interests. 

On  a  -petiiion  of  appeal  againt^  a  acherne  framed  hy 
the  Chariiy  Commissioners  under  the  Endowed 
Schools  Acts  1869  (32  *  33  Vict.  c.  56),  1873 
(36  ^  37  Viet.  e.  87).  and  1874  (37  38  Viet. 
C.87): 

Held,  (1)  That  (he  commissioners  have  power  under 
the  AcU  to  change  the  site  a  school ;  (2)  That 
a  yearly  payment  to  a  school  hy  trusted  under  a 
acne  me  of  the  Cotiri  of  Ohancery  made  in  1857, 

ichieh  might  he  discontinued  with  the  leave  of  the 
court  after  the  expiration  of  thirty-six  years  \f  the 
truateea  should  be  of  opinion  that  the  schooltoaa  not 
in  an  ejfficient  state,  ioas  an  '*  educational  endow- 
ment "vtithin  sect.  5  of  the  AetoflB69,and  wovld 
not  he  in  any  way  disturbed  hy  the  removal  of  the 
school  to  another  site ;  (3)  That  a  school  which  from 
1861  liad  been  conduced  under  a  acherne  embo- 
dying a  "  conscience  clause  "  in  accordance  with 
Lord  Cramr&rth's  Act  (23  ^  24  Vict.  c.  11),  w 
not  a  denominational  school  within  the  exception 
in  sect.  19,  sub-sect.  2,  of  the  Act  of  1869  ;  (4)  That 
a  scheme  which  augniented  the  endowment  of  the 
pcmah  school  and  provided  exhtbiHons  and 
scholarships  to  he  heta  at  a  grammar-achool  hy 
boys  edmmted  in  the ^uhlie  dementary  sehoois  qf 
certain  parishes,  paid  due  regard  to  (he  edti- 
cational  tnieresta  of  the  poor  of  thoae  parish^  for 
vjhose  benefit  the  grammar-school  was  founded; 
as  required  by  sect.  11  of  the  Act  of  1869 ;  (5)  That 
the  parents  of  boys  who  have  only  been  at  an 
eridowed  school  since  thepassing  of  the  Ad  of  1869 
have  no  locus  standi  to  wjeet  to  any  scheme  affect- 
ing auch  school. 

These  were  petitions  by  the  Trastees  of  Arch- 
bishop  Holgate's  School  at  HemswortU  in  York- 
shire, and  by  other  pereoDS,  against  a  scheme  of 
the  Charity  Commissioners  framed  under  the 
Endowed  Schools  Acts  1869,  1873,  and  1874,  for 
the  f nture  administration  of  that  fonndation. 

The  petitioners  were  the  trustees  and  govern- 
ing body  of  Archbishop  Holgate's  Hospital  and 
Grammar  School  at  Hemsworth  and  the  parents 
of  children  at  present  attending  there,  and  t^ey 
petitioned,  under  the  provisions  of  the  Endowed 
Schools  Acts,  against  a  scheme  pablished  by 
tbo  Charity  Commissioners  with  regwd  to  the 
grammar*school.  It  appeared  that  the  school  was 
founded  by  Bobert  Hol^ate,  Archbkhm)  of  York, 
about  the  year  1555,  at  his  birthplace,  l^msworth, 
in  Yorkshire,  under  letters  patent  granted  to  bim 
1^  Henry  VIII.  The  school  was  endowed  with 
real  property,  and  the  Archbishop  subsequently 
made  a  gift  of  certain  lands  in  its  favour.  His 
Grace  prescribed  rales  and  ordinances  for  the 
school,  and  the  boys  were  required  to  be  instrocted 
according  to  the  doctrines  and  formularies  of  the 
Church  id  Sngland,  prayers  being  said  daily,  aoA 
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all  the  scholars  being  obliged  to  attend  the  parub 
church  ou  Sundays  and  holy  days.  Special  pro- 
vision was  made  for  six  scholarships  for  the  chil- 
dren of  husbandmen  of  Hemsworth  and  fiva 
adjoining  parishes.  The  Archbishop  also  devised 
land  for  establishing  a  hospital  at  Hemsworth  for  m 
master  and  twenty  poor  people.  A  scheme  for  the 
administration  of  the  nospitid  uid  for  the  ap- 
plication of  its  income  was  approved  by  the  Court 
of  Chancery  in  1857,  and  it  was  directed  that  the 
trustees  should  pay  the  annual  sum  of  3002.,  or  ao 
much  as  the  income  of  the  charity  estates,  after 
answering  certain  specified  parpoees.  wonld  pto- 
duce,  to  the  trustees  of  the  grammar-school,  to  be 
applied  in  such  mamner  for  the  braefit  of  the 
school  as  tha  Court  of  Chaneeiy  in  settliog  the 
scheme  for  the  school  should  direct,  provided  that 
the  trustees  of  the  hospital  might,  at  the  ezpirai- 
tion  of  thirtj^-six  years  from  the  confirmation  of 
the  scheme,  if  they  should  be  of  opinion  that  the 
school  was  not  in  an  eflBcient  state,  appl^  to  the 
Court  of  Chancery  for  liberty  to  discontinue  the 
payment  of  sach  annual  sum.  A  scheme  for  the 
regulation  of  the  grammar-school  was  directed  by 
the  Court  of  Chancery  in  a  suit  of  Attorney- 
General  v.  Archbishop  of  York,  by  an  order  dated 
June  27. 1861,  and  the  grammar-school  was  placed 
under  the  mam^ment  and  control  of  the  trustees 
of  the  hospital  It  was  directed  that  rdigions 
instnmtions  should  he  given  in  the  grammar* 
school  in  the  Liturgy,  Cateohism.  and  Jjticlfls  of 
the  Chnrch  of  En^nd,  unless  the  parents,  or  the 
persons  standing  to  the  boys  in  loco  pamlM^ 
should  object  in  writing  to  their  receiving  sach 
instructions ;  and  that  the  scholars  should  also  on 
every  Sunday  and  holy  day  be  taken  to  the  parish 
church  at  Hemsworth,  and  that  suitable  prarers, 
taken  from  the  Liturgy  of  the  Church  of  ifngland, 
should  be  read  every  morning  and  evening  m  the 
grammar-school.  It  was  also  directed  that  the 
sum  of  3002.,  provided  to  be  paid  from  the  funds 
of  the  hospital,  should  be  applied  for  the  general 
purposes  of  the  grammar-school ;  but  the  scheme 
contained  no  provision  in  any  way  diminishing 
the  power  given  to  the  trustees  of  the  hospital  to 
apply  to  the  Court  of  Chancery  for  liberty  to 
discontanne  the  payment  of  the  snm  after  July  28, 
1893.  In  1867  a  new  grammair-sc&ool  was  erected 
on  the  site  of  the  <dabnilding at  a  cost  of  fiOOOL 
Tbe  income  of  the  gramnuu^school  thus  comsti- 
tnted  had  been  about  3501  a  year,  ezelaaiTe  of  tha 
3001.  a  year  derived  from  the  tnnds  of  the  hospitai, 
but  subject  to  the  payment  of  interest  on  a  urge 
mortgage  due  on  the  propraty  of  the  charity. 
From  1875  to  1883  various  inqairies  and  com- 
munications between  the  Charity  Commissioners 
and  the  trustees  were  made  as  to  the  way  in 
which  tbe  school  was  being  managed,  and  finaUy 
the  scheme  to  which  the  present  appeal  related 
was  published  by  the  commissioners.  Its  main 
provisions  were  as  follows : — ^That  the  grammar- 
school  should  be  removed  to  Bamsley ;  the  sum  of 
2601.,  part  of  3001.  derived  by  the  grammar-school 
from  the  hospital,  was  to  be  paid  by  the  tnuteen 
of  the  hospit^  to  the  governing  body  of  tbe 
grammar-school;  the  goTeming  w^j  was  to  con- 
sist of  seventeen  persons,  three  nmmnated  fay  tiia 
Archbishop  of  York,  three  ajqwinted  by  the 
trustees  ot  Hemsworth,  four  appointed  by  the 
Town  Council  of  Bamsley,  and  seven  elected  by 
co*optation ;  the  head  master  was  to  be  appointed 
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lie  that  of  a  d^ree  in  a  TTmTerBiti7  of  the  United 
Kingdom),  ajid  he  was  to  aj^Kiint  the  assistant 
masters ;  all  the  hoja  in  the  school  wwe  to  par 
fees  fixed  hy  the  goTerning  bodj  (not  less  than  Si. 
or  more  thiur  12Z.  -per  annum,  no  difference  beini; 
made  aa  acconnt  of  place  of  birth  or  residence) ; 
TeliRions  instruction  was  to  be  given  in  accordance 
with  the  "  principles  of  the  Christian  faith."  but 
narente  or  guardians  could  claim  exemption  for 
boys  from  attendance  at  religious  instroctioot 
invTers,  and  worship;  twelve  scholarships  were  to 
DO  lonnded  exemptmg  from  payment  of  tuition 
fees,  six  of  them  to  be  called  Holgate  scholarships ; 
€01.  was  to  be  divided  equally  among  the  holders 
of  them,  and  they  were  to  be  tenable  at  Wakefield* 
PontefnuTt,  and  Doncaster  schools;  the  tuition 
lees  of  bofB  holding  t^iem  at  these  schools  were  to 
be  paid,  and  th^  were  to  be  awwded  to  bovs  who 
vera,  and  for  not  less  than  tlmM  years  had  been, 
sdioUrs  in  anr  pablie  elraaentaiy  schools  in  iba 
parishes  of  Hemswortb,  Felkh*k,  South  Kirkby, 
Ackworth,  Boyston,  or  Wragby;  and  the  joris- 
diction  of  the  visitor  was  to  be  transferred  to 
the  Charity  Commissioners.  This  scheme  was 
objected  to  by  the  petitioners  on  several  grounds, 
pnncipally  that  it  was  contrary  to  the  scope  and 
gxmsums  of  the  Endowed  tiJcbools  Act  1869. 
Svtoi  it  the  scheme  was  in  accordance  with  the 
Act,  it  was  submitted  that  it  would  be  inex- 
pedient and  unjust  that  the  inhabitants  of  Hems- 
worth,  and  the  adjoining  district,  shonld  be  de- 
prived of  all  advantage  of  a  foundation  left  by  a 
native  of  Hemswortb  expressly  for  the  benefit  of 
the  inhabitants  of  the  loodity  and  which  they  had 
ajoyad  for  mora  than  300  years,  more  especially 
as,  according  to  the  eouns  tables  of  1881,  the 
population  to.  j^nuwinth  was  16,000,  and  thnre 
mre  indieadons  of  a  fatare  increase  in  the  popnlft- 
tini  and  wealth  of  the  district. 

Claries,  Q.C.  and  /euiie,  for  the  trustees,  argned 
that  the  approval  of  Her  Majesty  in  Council 
dunid  be  withheld  from  the  pn^Mjsed  scheme  for 
Tsrions  reasons  which  appear  m  the  judgment, 
one  of  the  principal  being  that  it  diverted  the 
loandation  from  the  Churcn  of  England  character 
and  tone  which  bad  been  hitherto  a  leading  feature 
(rfit. 

C.  A.  Crippi  appeared  for  the  other  petitioners. 

Sir  M.  Davey  Q.C.,  and  Vavghan  Hawkint,  for 
tii6  Charitgr  Commissioners,  urged  that  in  1878 
-the  oonditKm  oE  the  Hemswfnth  sohools  was 
investigated  br  one  d  the  assistant  commia- 
taoaen  under  the  Endowed  Schods  Acts,  with  a 
view  to  making  a  scheme  for  the  grammar-sc^ooL 
The  parish  school,  which  was  separated  from  it  by 
the  scheme  of  1861,  was  found  to  be  working 
satis&ctorily,  but  it  appeared  that  there  were 
only  fifteen  boys  in  the  granunar>sehool,  and 
that  on  an  average  of  the  preceding  five  years  the 
day  boys  amounted  to  ten  and  the  boarders  to 
otuy  seven.  At  the  request  of  the  trustees,  the 
Gommissionera  consented  to  defer  for  two  years 
the  making  of  any  scheme  in  order  to  see  how  a 
new  head  master  succeeded.  In  1681  the  trustees 
and  the  commissioners  again  conferred,  and  the 
fanstees  consented  to  the  remov^  of  the  school, 
nbject  to  ■atiafactory  provision  being  made  to 
preserve  the  interests  of  the  parishes  benefited  by 
Ihe^  foundation.  In  the  namt  the  conmissionas 
•nindattiieoonidnBitm  that  the  gnmmar-sehool 
fat  of  the  Hemsworth  foundation  should  be 


removed  to  Bamsley  (seven  mites  distant)  <m 
a  condition  which  had  been  performed — that  at 
least  20002.  shonld  be  subscribed  at  Bamsley  for 
the  neoessaiy  enlai^ement  of  the  site  and  Iniild- 
ings  of  the  grammar-school  already  existing 
there.  Their  draft  scheme  also  provided  for 
leaving  2401.  a  year  to  the  four  parishes  of  Hems- 
worth,  Felkirk,  South  Kirkby,  and  Wragby  for  the 
support  of  their  elementary  schools;  for  banding 
over  the  grammar-school  bnildinss  and  site  at 
Hemsworth  for  the  purposes  of  the  elementary 
education  of  the  parish;  for  maintaining  the 
parochial  school ;  for  creati  ng  a  number  of  scholar* 
ships  at  Bamsley  for  boy  in  the  parishes  indicated 
by  the  original  fonnder,  Arcbbialiop  Holgate ;  and 
for  other  purposes  not  uitagonistic  to  those  in 
the  orinnal  trust.'  The  oommissioners  wnra 
satisfled  that  the  circumstances  of  the  case 
rendered  the  removal  of  the  jgrammar-schod 
part  of  the  Hemsworth  foundation  to  Bamsley 
neceswy,  and  that  the  educational  re^niremonts 
of  the  population  of  Hemsworth  and  its  vicinitv 
would  DO  best  provided  for  in  accordance  with 
the  arrangements  of  the  scheme.  They  therefore 
submittea  that  the  scheme  under  appeal  should 
be  approved. 

At  the  conclusion  of  the  arguments  their  Lord- 
8faq»s  toi^  time  to  consider  tMir  judgment. 

March  5.— "Dieir  Lordships*  judgment  was  de- 
livered by 

The  LoBB  Chakceuxje  (Halsbury).— The  trus- 
tees of  the  endowment  have  appealed  to  Her 
Majesty  in  Council  under  the  provisions  <^ 
the  Endowed  Sdiools  Act  1869,  against  the 
scheme  framed  by  the  Charity  Commissionere 
and  approved  by  the  Education  Department. 
They  have  taken  four  grounds  of  objection.  The 
first  objection  is,  that  the  removal  of  the  site  of 
the  grammar-school  from  Hemsworth  to  Bamsl^ 
it  not  within  the  scope  of  the  Act.  Removals  of 
sites  are  not  expressly  mentioned  in  the  Act.  On 
the  other  hand,  they  are  clearly  within  the  range 
of  the  powers  conferred  on  the  commissioners  by 
sect.  V,  which  authorises  tbem  to  make  any 
new  trosts,  directions,  and  provisions  in  lieu  of 
any  existing  ones.  It  is  difficult  to  say  that  any 
operation  which  is  within  the  powers  conferred 
by  the  Act  is  not  within  its  scope.  But  without 
relying  absolutely  on  sect.  9,  their  Lordships 
find  in  the  preamble  ami^e  ground  for  saying 
that  the  Legisbtura  contonplated  that  the  re- 
moval  of  sites  might  be  found  expedient.  Tba,l 
preamble  refers  to  the  report  of  the  Commission 
of  Liquiry  and  to  the  changes  recommended  by 
it,  and  states  that  such  objects  cannot  be  effected 
without  the  authority  of  Parliament.  Except  on 
one  or  two  specific  points,  Uie  Act  supplies  no 
other  guide  to  the  objects  at  which  the  commis- 
sionere should  aim.  Mr.  Charles  did  not  dispute 
that  one  object  much  insisted  on  by  the  report, 
was  the  removal  of  schools  from  localitiea  where 
they  are  of  little  or  no  use,  to  other  localities 
where  they  may  be  of  great  use.  He  only  con- 
tended that  in  this  case  the  removal  is  injurious 
to  the  frequentera  of  the  schools.  That  raises  a 
question  of  policy  which  may  be  submitted  to  the 
Kdncatim  OqNu^ment  or  to  the  House  of  Parlia- 
ment, hat  which  is  not  the  subject  of  ai^ieal. 
Their  Lordships  have  no  hesitation  in  saying  that 
the  mnoval  is  within  the  scope  of  the  Act.  The 
second  ol^eotion  is  of 
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to  a  small  portwii  of  the  sdwme.  Under  ■ 
aeheme  made  tiie  Coort  of  Chaneerj  oo  1^  28th 
Jnly  1857,  ior  Archlnshcp  Holfjate's  Hoapttal  in 
^nuwortfa,  a  snm  of  300(.  a  Tear  is  deriited  to 
ffaeimrpoaes  ot  Edgate's  Grammar  School,  and 
it  ia  provided  that  the  trnsteee  of  the  hoepital 
vmr,  after  the  expiration  of  thirty^eiz  years,  if  tfa^ 
siiul  be  of  opinion  that  the  Eemsworth  Grammar 
School  is  not  in  an  efficient  state,  apply  to  tbe 
court  for  liberty  to  diaconlainie  the  payment.  It 
is  snggested  that  the  removal  of  the  school  tnm 
Hemsworth  disturbs  the  prorisioiis  of  the  Chaoa* 
eery  scheme,  and  afCecto  the  rerenites  of  the 
hmfHtal,  irhich  is  an  endomnent  not  within  the 
Act.  Their  Lordships  are  ot  ojnnion  Aat  thia 
jynirly  parmeat  is,  so  loi^  aa  it  lasts,  aa  ednca- 
tionu  endowment  within  sect*  5  of  the  Act*  and 
that  the  power  given  by  the  Chanoeiy  sdume  to 
the  trnsteea  at  the  end  of  thirty-six  years  is  not 
is  any  way  disturbed  hj  the  presemt  schema^ 
The  third  objection  is  founded  on  what  are  com- 
monly called  the  "  conscience  claasee,"  which  ara 
introdnced  by  the  48th  rianse  of  the  adieme; 
This  is  a  point  on  whidi  the  commissiaEMTB  have 
no  discretion.  They  rnnst  embody  in  their 
scheme  the  provisions  of  sects.  15  and  IS  of  the 
Act,  unless  the  caae  &Ub  within  the  exceptions 
provided  by  sect.  19.  The  tmstees  oonteod 
that  this  endowment  does  fall  within  that 
section.  The  exceptions  allowed  by  sect.  19 
apply  to  "  any  edacational  endowment,  the 
sdnmars  edncatod  bj  wMdi  an  required  by  the 
express  terms  of  the  ori|^nal  instrament  o< 
fonndation,  or  ot  the  statartes  or  rogntationa  made 
In  the  founder,  or  under  Ida  aotiiority  dnrine  his 
iSetime,  or  within  fifty  yem  after  his  death  (-mih^ 
tBims  have  been  observed  down  to  the  eomroenee- 
ment  of  this  Act),  to  leom  or  to  be  instructed 
according  to  the  doctrines  or  formn^ries  of  any 
pwticnlar  church,  sect,  or  denominatiou,"  The 
trustees  contend  that  Archbishop  Holgate's 
statutes  order  that  the  scholars  shall  oeinstraeted 
according  to  the  doctrines  and  formnhuries  of  the 
Church  of  England,  and  that  snch  coarse  of 
mstmetion  has  always  been  f<rfIowed.  Tlkeir 
Lordships  will  not  enter  upon  the  controversy 
whether  Holgate's  statutes  prescribe  what  iM 
trustees  contend,  or  whether  the  nsn^  he  pro* 
■Bribed  were,  or  eonid  be,  foDowed  down  to  Hae 
nmmiencement  of  the  Act  ot  1809.  On  Jane  87, 
1861,  the  Court  ol  Ghstneeiy  eati^blished  a  new 
scheme  for  this  endowment  and  diat  sehone  is 
the  instrument  hywhSeh  it  is  at  present  governed. 
At  that  time  the  queetiom  now  raised  must  hart 
been  before  the  court.  For,  in  1860,  the  rales 
governing  endowments  on  these  points  wan 
altered  by  the  Act  (commonly  kmnrn  as  Ziord 
Chwnworth'a  Act)  23  £  24  Vict.  e.  11.  That  Art 
binds  all  governors  of  endowed  schools  to  make 
roles  to  provide  for  admitting  to  the  benefits  d 
the  school  the  children  ot  parents  not  in  co*n- 
immion  with  the  ehnrdi,  sect,  or  denominatioii^ 
according  to  the  doctrines  or  formularies  <ii  which 
fid^ons  instruction  is  to  be  afforded  under  the 
endowment.  But  it  excepts  from  this  obl^ation 
all  cases  in  which  the  instrument  r^iulatin^  the 
endowment  contains  nothing  expressly  i-equirini; 
the  children  educated  under  such  endowment  to 
learn  or  to  be  instmcted  aocording  to  the  doe- 
trines  or  formularies  of  aodb  <^nr(^  sect,  or 
denomination.  That  exception  has  a  w^er  range 
than  the  exception  in  the  Act  ot  1869,  hat  rests 
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on  the  same  pcuicipH  wid  oa  the  poin*  nmr  in 
oontrovsrsy  is  expressed  ia  the  oame  tssm 
TIm  Court  of  Chanccrr  provided,  in  the  Slofc 
daoae  of  the  si^Mnne  of  1661,  that  teligioas  in^ 
structioa  in  the  Loturgr,  Catechism,  and  Aztielcs 
of  the  Churdi  of  Engujtd  shall  be  given,  nob  to 
all  boys,  bat  "  to  sadi  of  the  boys  whoae  ^Twiie^ 
or  persons  frtaniliTig  to  themmMco  pareniM*  tbaU 
be  in  ctHnmiinicm  with  that  Ghnrcn,  and  to  moA 
o^ker  boys  iriMae  parents,   or  other  peraw 
standing  to  thtnnintoeo  ^ratHtr  shall  not  obieGt 
in  writmg  to  thor  nce&vinf^  sm^  instenctioii-* 
The  framera  of  the  schone  must  have  considarBd 
that  tbia  endowment  did  not  fall  within  tlia 
exoqitian  of  the  Act  of  1860.    But  even  if  v» 
Bunpooe  that  tbey  gave  no  considerntian  to  the 
matter,  or  thas  tasy  oonatned  TTolgatrfa  stotet— 
wrongly,  the  scheme  has  in  point  fs  fact  effected 
a  breach  of  the  system  on  wMdi  the  truabeee 
contend  that  the  echoed  was  administered  fton 
the  time  of  its  &iundati<m.   After  June  27, 1861, 
it  ceased  to  be  an  endowment,  the  scholaxs  ado* 
cated  by  which  were  required  to  learn  ortolie 
instmcted  according  to  the  doctrines  or  kr  1— 
laries  of  the  Chor^  <A  England.  The  taaxHk 
objection  belongs  to  a  dasa  (rf  questions  attended 
by  great  difficulties— difficulties  which  mnst  fa* 
very  seriooB  to  the  commissionerB  who  have  t» 
decide  in  the  first  instsnce  and  are  greater  still 
to  those  who  sit  in  appeal,  becanae  the  1  iiiiiiiiii 
sioners  must  be  inudea  very  much  discretiaat 
and  appeaia  on  matters  of  discretian.  are  utew^ 
biaUy  cUfficnlt.   The  tnateee  oontsnd  that  the 
oommisaianttrB  haswe  not  obeyed  the  dirseticBS 
nven  to  them       eecl  11  of  the  Act  of  IBd/L 
That  section  is  aa  foUowa:  "It  shall  be  tis  duto 
of  the  commisBianars  in  every-  scheme  whktt 
abolishes  or  modifies  ai^  privil^ea  of  edneatioBal 
advantages  to  which  a  poxticolar  class  of  perocsn 
are  ftTi^i^iftA^  and.  t^**fc  wfaeUier  as  inhabitante  of  & 
particular  area  or  otherwise^  to  have  doe  r^ird  to 
the  edacational  intraest  of  such  class  of  peraoas.** 
By  seat.  5  of  the  Endowed  Schools  Act  183S 
the  jmitection  thus  given  to  particular  clnsaoa  of 
poBons  is  extended  to  persons  in  a  particolar 
class  in  Life.  The  first  step,  then,  is  to  ascertain 
to  what  privileges  or  advantages  any  classes  aie 
entitled  under  the  scheme  of  1861  whidi  now 
tegnlates  the  endowment.  It  will  he  remembered 
that  Hdjnto  foonded  %  grammaiHuhooi  for 
teaching  Hebrew,  Greek,  ana  Latin,  and  in  othv 
respects  of  a  tTpethat  was  general!^  fumid  to  be 
quite  nnsuttaUe  for  the  wants  of  the  great  bnDc 
of  persons  using  tito  schotds  in  later  tiwiofj,  Hie 
Cmirt  of  Chancery  therefore  divided  the  tmm- 
dation  into  two  parts.    The  scheme  of  1861 
provides  for  the  maintenance  of  a  grammar-acfaool 
m  Hemsworth,  open  to  all  comers  on  paymant  oC 
snbstuitial  fees.   This  school  is  of  the  tn»  now 
eenmJly  known  as  first  grade.  It  prondea  also 
for  the  maintenanoe  of  an  elementary  sdboal* 
called  the  parish  school  in  Hemsworth,  open  to 
the  parnhioners  of  Hemsworth  at  small  feea,  witli 
power  (rf  remissicHi  in  cases  of  povsr^.  Then 
there  is  a  provision  ad<^>ted  from  fiolgat^a 
statutes  that  the  trustees  shall  elect "  from  poor 
men's  children,  being  hesbandmen  or  nuo  ol 
oecnpatiouB  Uvimr  in  the  pazisheB  ot  Hemsworti^ 
VeUoTk,  South  mrkbj,  Adcwortb,  Boystaa,  sod 
HrragbTr"  six  boys  to  be  ednoated  free  of  coat. 
These  bm  may  be  adnuttad  at  the  age  cf  five 
years,  «.a  are  to  be  ^^^uQ^j^^  eC 
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tbe  gruaauuvaohool ;  bnt  if  not  of  ability  to  be 
jiheBd  tliere^  are  to  be  firsfc  placed  in  ihe  parish 
■bIhm^  There  is  a  farther  proTision  for  the 
«lertion  of  a  Holgate  scholar  from 
free  bojs,  with  emoloments  which  joaj  amount  to 
30L  a  year  for  five  years.  Bat  this  is  only  to  be 
effected  when  there  are  Bufficient  funds,  which, 
H  their  Ixirdthips  understand,  has  not  yet 
occurred.  Under  the  present  scheme,  then,  the 
pvisluoMrs  of  Hemsworth  are  a  class  entitled  to 
ham  the  parish  school  maintained  in  Hemsworth  ; 
wad  the  "  poor  men,  beiog  husbandmen  or  men  of 
oooopatioiui,''  living  in  the  six  pariahes,  irhich 
eraresuona  their  Lordships  hold  to  mean  sene- 
zaUty  the  poor  of  the  pariahes,  are  entitled  tolkaTe 
the  six  boys  deoted  from  among  them,  and  to  a 
Hiilgxte  scholar  when  the  funds  are  sufficient  j 
all  to  be  educated  in  one  of  the  Hemsworth 
•(dioola.  It  is  oontended  that  the  inhabitants  of 
Hemsworth  are  entitled  to  have  the 
•ehooJ  maintsaned  in  Hemsworth.  Bnt  in  the 
BmUoh  Goidjidd  case  (45  L.  T.  Bep.  &  631 ;  7 
Appu  Oaa.  91}  it  was  held  that  the  word  "  entitled  " 
moat  be  oonstnied  strictly,  Tnaaning  "legally 
entiUftd."  Now,  the  gFammar-achocd  is  open  to 
all  DomerB,  and,  as  a  matter  oi  law,  the  inhabitants 
of  HesBHWorth  have  no  higher  title  than  the  public 
at  larger  UndoiiU^tedly  thev  enjoy  advantages 
from  toe  i»>xiimty  of  the  school,  out  so  do  other 
peraosa  mio  are  near  enough  to  use  die  school, 
sad  that  incidantal  advMit^;e  does  not  confer  a 
Iqgil  title.  It  ia  tnie  that  actoal  aqojme&t 
imild  be  oaoe  thing  to  be  oonaidared  m  the 
^faesdon  of  doe  r^ud,  bnt  so  also  would  be  the 
nine  of  the  tiiizw  enjoyed  and  the  extent  to  which 
it  is  enjoyed.  And  it  is  dear  that  the  proposal 
to  remove  the  ^ranunar-school  rests  on  the  fact 
that  the  work  it  does  is  t^ite  insignificant.  The 
next  step  is  to  aseertam^  how  ur  the  scheme 
sbolishoo  or  modifies  the  privil^es  or  advantages 
«f  as^  class.  AsregurdH  the  puish  schodi,  which 
provides  for  the  mass  of  the  parishioners  of 
HemKworth,  the  effect  is  that  that  school  is  left 
in  poaooonion  of  whatever  it  now  has,  and  has  its 
rasoHroes  anginented  by  the  addition  of  402,  a 
year.  Bnt  the  scheme  combines  the  endowment 
of  the  grammar-school  with  that  of  Bamsley  and 
esfaJdishea  the  ^oint  school  in  Bamsley.  To  that 
extent  it  modifies  the  pririkgeB  tn  the  poor 
iahirfTitaiitii  of  the  six  parishes.  The  sdieme 
fnrridea  for  six  Holgste  scholarshipB  which  shall 
flBtitlB  die  holder  to  free  education  and  also  to  lOL 
a  year.  Bet,  instead  oi  being  ednoated  at  the 
pammar-wshool  in  Hmuworui,  whidi  will  not 
exist,  the  scholarships  are  to  be  tenable  at 
the  ^ammar^hools  in  Bamsley,  or  in  Wake- 
field, Pimtefract,  or  Doncaster;  and  instead  of 
etortirig  the  scholars  frtnn  "poor  men  being 
hsrfiaiidmen  or  mm  of  oocupations  "  in  the  six 
parishes,  the  trustees  are  to  elect  from  "  boys  who 
areand  have  for  not  less  than  three  years  been 
aehtdars  in  any  of  the  public  elunentary  schools  " 
in  the  six  parishes.  It  is  clear  that  tne  oommis- 
BODm  have  paid  regard  to  the  [oivileges  and 
adnidages  now  existmg.  Bat  die  trustees  saj 
it  is  not  dne  regard.  How  difficult  it  is  to  lay 
down  what  is  due  regard  is  shown  by  die  jud^ 
MBtof  this  court  in  the  case  <rf  Sodgmm's  8«kool 
<38Ii.T.Bep.N.  S.790;3App.Cas.857).  There 
die  scheae  abolished  certain  privileges  and  gave 
nothing  sabatantial  in  lien  of  them,  and  it  was 
fesadimposajble  to  say  there  had  beeo  due  regard. 


Bat  even  then  Uiis  Committee  came  reluctant^ 
to  thrar  conclusion,  and  their  langnase  shows 
that  any  sufastontial  privilege  adapted  to  the 
altered  c(»utmctioa  of  the  Bchool  would  have 
satisfied  them  that  dne  regard  had  been  paid. 
It  seems  not  unreasonable  to  ask  those  who  com- 
plain of  want  of  due  regard  to  suggest  what 
would  be  dne  r^ard,  especially  when  tney  are  the 
trustees  of  the  endowment,  and  are  possessed  of - 
the  fullest  knowledge  of  all  its-  circnmstanocB. 
Now  in  this  case  the  trustees  held  a  conference 
with  Mr.  Fearon,  an  assistiuit  commissioner,  in 
Aug.  18, 1B82.    They  were  then  under  the  belief 
that  the  proposal  to  remove  the  school  could  not 
be  resisted,  and  th^  made  proposals  on  that 
footing.   Their  propoiMis,  so  far  as  they  affect 
the  scheme,  were  as  follows  t—{l)  That  an  addi- 
tional 40!.  per  annum  should  be  applied  to  the 
parish  school ;  (2)  that  60L  per  annum  should  be 
provided  for  exfaibidoaers,  being  children  of 
parents  living  in  the  six  parishes;  (3)  thai  the 
new  school  should  be  of  the  second  grade.  All 
tbe  proposals  have  been  carried  into  effect,  only 
with  the  modification  that  the  exhibitioners  are 
to  oome  from  elementary  schools.    The  draft 
scheme  proposed  Bcholarshin  of  U.  a  year  and  a 
larger  number  than  six.    Upon  that  the  trustees 
recommended  that  there  should  be  only  six  of  the 
vwlue  of  10!.,  beoanse  oonsidering  the  distance 
from  Hemswordk  to  BamBley  or  Pontefract,  a 
aoholarship  <rf  52.  a  year  wonld  practically  be  of 
Uttle  benut  to  ohildrsa  oi  parents  residing  ia  die 
six  paridbes.  In  aeconlanoe  with  this  reoon- 
mendationthe  commisaioQera  altered  the  mmriber 
and  amount  of  the  sdwlanhips.    The  draft 
Bohrane  did  not  contain  the  provuion  which  oon- 
fines  the  acbolarshipa  to  bOTs  at  the  elementary 
schools,  and  on  Oct.  11. 188^  the  trustees  sent  in 
<^ections,  the  first  of  which  was  that  the  olaas  of 
life  and  area  of  habitation  of  original  beneficiaries 
are  almost  entirely  disregarded.   Upon  this  the 
coaunissioners,  conceiving  that  the  objection  aa 
to  class  meant  that  the  interests  of  the  poor  had 
been  disregarded,  inserted  the  limitation  to 
dementary  schools.   It  is  admitted  by  the  oonasel 
ficnr  dw  trustees  that  this  limitation  is  as  good  a 
way  as  can  be  devised  for  aecoring  the  benefits  of 
aneadowment  to  the  poorer  claaaes.   But  it  tnms 
ort  that  they  eomri«in  of  diis  veir  limitation, 
and  ooDtand  that  toe  "  poor  men,  hnsbaadmen, 
■■d  men  olt  oeeapationa   mean  the  snbatuidal 
nuddle  daas,  and  diat  it  is  this  class  who  ue 
injured  by  a  provision  ealcolated  to  benefit  the 
poorer  classes;   As  before  intimated,  their  Lord- 
ships hf>ld  that  it  is  the  poorer  classes  who  were 
meant  mainly  to  benefit  by  the  free  places.  They 
mnst  h(dd  this  somewhat  novel   objection  of 
the  trustees  to  be  a  groundless  one,  and  say  that 
the  oommissionera  have  paid  doe  regard  to  the 
privileges  and  advantages  which  their  scheme 
modifies.  There  is  another  petition  by  a  number 
of  persoDs  who  state  that  thenr  are  parents  of 
chikLren  attending  Bjemsworth  School  Tbej 
take  the  same  objections  as  the  trustees  take,  and 
also  the  objeetaon  that  the  soheme  does  not  save 
or  make  one  oonpanaatkm  for  dieir  vested 
interest  and  tlie  Teafeed  intoreet  of  their  sans-as 
required  by  the  Endomd  Schools  Acts.  These 
gendenen  have  no  faeas  tttrndi  for  a;^waling  in 
respect  of  v^ted  interests.    The  Ack  does  not 
direct  that  any  interest  of  a  boy  mi  tbe  foon- 
dadon  (tf  »  sttiocd  ahail  be  wred  0 
Digitized  by 
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anleBS  he  was  there  at  the  time  of  the  passing  of 
the  Act — viz.,  Aug.  2,  1899.  Of  course  there  is 
no  snch  boj.  The  petition  fuls  and  aught  not  to 
hftve  been  presented.  Their  Lordships  will 
hnmhlj  advise  Her  Majesty  that  both  appealB 
onght  to  be  dismissed. 

Soticifeors  for  the  petitioners,  AndreWf  Wood' 
and  Olonsr;  J.  0.  Paiieaon. 

Solicitors  for  the  opponents,  JEWtbt  and  Co. 


Skyqtmt  Court  of  |xiiriatare. 


COURT  OF  APPEAL. 

Feb.  5,  7,  8,  and  15. 
(Before  ConoK,  Lihdlbt,  and  Lofes,  L  JJ.) 
Bust  «.  Victokia  Ouatiko  Docx  Goxpavt.  (a) 

APFEAL  FBOM  TB£  CHAIfCERT  DITISIOV. 

Meamre  of  damages — Injury  hy  flood — Houaea  in 
pouetaion  —  Beveraum  of  Jtomea  ht  on  lease — 
Mouaea  auhject  to  building  agreement  and  mort- 
gage aeeurity. 

Injury  utaa  caused  to  a  freehold  buUding  eatttte  and 
Aouses  thereon  by  teatmr  oversowing  the  doeka  of 
the  d^endanta,  whoae  Uabiltty  for  the  damage 
done  vma  eatablished  in  am  acOtm.  The  hwlding 
eatate  eonaiated  of  (1)  houaea  «n  the  poaaeaeion  of 
ihe^inM ;  (2)  Atnues  leaaed  by  theplainiiff;  (3) 
land  and  nouses  aubject  to  a  bmlding  agreement 
by  the  terms  of  whuih  the  plainti^  was  bound  to 
make  advanoea  on  buHdinga  at  dtffereiU  stages  of 
completion,  some  of  which  advaneea  had  been 
made;  (4)  vaeani  land  in  the  poaaeaaion  of 
plainiiff. 

Held,  (1)  that  the  plaintiff  waa  only  entitled  to  a 
sum  aufficient  to  put  the  houses  in  poaaeaaion  into 
repair,  wUh  an  allowanee  in  reapeet  of  the  conse- 
quent delay  in  letting,  but  not  to  anything  in 
reapeet  of  permanemi  depreciation  in  the  rental 
owing  to  the  pr^udice  againat  the  property 
onaied  a  flood  having  occurred  and  the  fear 
that  it  might  occur  tigain  ;  (2)  that  there  being  no 
it^ury  to  the  property  under  Uaae  which  would 
remamanda^eetthe  reverwion  after  (he  evpiraiion 
of  the  leaaea,  nothing  could  be  awarded  tn  reaped 
the  depreciation  in  the  telling  value  of^  (he 
ffrownd  rente,  though  a  custom  woe  alleged  of  sell- 
\ng  the  ground  rents  to  provide  money  for  further 
meeulalion;  (3)  that  the  proper  way  to  assesa  th» 
damages  in  respect  of  the  mortgage  aeeurity  waa 
to  aaeertain  whai  waa  the  amount  of  damage 
directly  caused  by  the  flood  to  the  atructwre  of  the 
houMa,  then  to  ascertain  how  far  the  houses,  b^ore 
they  were  repaired,  were  aufficient  to  answer  the 
plaintiff's  former  security,  and  if  there  was  a 
deftdency,  then  to  give  the  plaintiff  so  mnch  of  the 
sum  required  to  repair  the  damage  to  the  houses 
as,  in  addition  to  the  value  of  the  houses  not  re- 
paired, would  be  sufficient  to  make  good  the  sum 
he  had^  advanced ;  (4)  thai  the  d^endanta  were 
ordy  UaHe  ^or  damagea  in  respect  of  the  time 
during  which  the  flood  actually  deleted  the 
MUng,  and  not  for  damages  by  dehy  cauaed  by 
preinaAce  occasioned  by  the  flood. 

The  Judgment  of  Chitty,  J.  varied. 
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The  plaintiff,  at  the  time  of  the  flood  present^ 
mentioned,  was  the  owner  of  the  freehold  build- 
ing estates  at  Silrertown.  Essex,  lying  betwem 
the  Albert  Dock  and  the  TictOTia  Graving  Dock 
(which  were  connected  hr  a  narrow  clnnnel)  and 
the  river  Thames,  such  docks  running  from  on© 
bend  of  the  rirer  to  another,  and  belon^ng  to  the 
Victoria  Graving  Dock  Company  Lmiited  and 
St.  Katherine's  Docks  Company. 

Part  of  the  plaintiffs  laad  was  covered  with 
baildings,  some  of  which  belonged  to  him.  while 
the  others  were  demised,  subject  to  ground  rents 
reserved,  to  the  phuntUf  for  a  cerm  of  abont 
ninety-ail  years. 

On  another  part  of  the  land  bailding  operations 
were  ^ing  on  under  building  agreements  with 
certain  bnuders,  to  whom  the  plaintifE  was  bound 
to  make  advances  on  the  security  of  the  bailding 
materUls  on  the  ground' from  time  to  tim^  and 
of  the  buildings  as  completed. 

Another  pert  of  the  land  was  vacant  and  had 
not  been  let. 

On  the  18th  Jan.  1881  a  tide  rose  some  diataoce 
above  high-water  mark,  entered  the  dock  by  the 
artificial  channels  communicating  with  the  river, 
and  overflowed,  and  flooded  the  plaintiff's  bailding 
estates.  The  wall  of  the  doclc  companies  not 
having  been  kept  to  the  height  required  by 
statute,  the  plaintiff  brought  the  present  action 
a^inat  them,  claiming  damages:  1.  For  depre- 
ciation in  the  value  of  sixteen  nouses  in  Charles- 
street  ;  2.  Loss  on  ground  rents,  viz.  (a)  depre- 
ciation  in  value  on  twelve  houses  in  Arthur-street, 
seventeen  houses  in  Charles-street,  and  eight 
houses  in  George-street  already  leased ;  {b)  deprO' 
ciation  in  r&lne  on  twenty-four  houses  and  lonr 
shops  in  Arthnr-street,  and  eight  honees  in 
George-street  ready  leasing;  (e)  loaa  of 
improved  ground  rents  on  the  houses  uid  shops 
last  mentioned ;  3.  Debreciation  in  value  of  mort- 
gage securities  on  the  houses  numbered  25-48 
Arthur-street ;  4.  Depreciation  in  value  of 
building  agreements  (under  which  the  operations 
were  going  on),  (a)  upon  the  agreements  for 
four  shops  in  Arthur-street  and  thirteen  shq» 
in  George-street;  {b)  loss  of  improved  ground 
rents  on  the  same;  5.  Depreciation  in  market 
valne  of  land  not  yet  let  for  building :  making 
a  total  claim  of  90001. 

The  liability  of  the  defendants  having  been 
established,  an  order  was  made  referring  to  Mr. 
E.  K.  Clifton,  as  special  referee,  the  question 
what  damages  had  been  sustained  by  theplaintiff 
by  reason  (» flooding  of  the  plaintiff^  bnild- 
ingestates. 

The  referee  on  the  4feh  March  1886  r^Mrted  to 
the  eonrt  that  the  damages  sustained  amoonted  to 
19411.  Certain  questions  having  been  pat  to  the 
referee  by  the  parties  and  Chitty,  J.,  he  made  a 

Xrt  setting  out  the  details  of  his  findings,  the 
t  of  which,  BO  far  as  materia  was  as  fwlows : 
(1)  In  respect  of  twehraboasee  in  Chu-les-etrert, 
which  were  treated  as  being  in  the  plaintiff's  pos- 
session, the  referee  awarded  1711.  for  the  cost  of 
repairing  the  same.  He  also  awarded  in  respect 
of  these  DOuse  1251.  for  "  six  months  allowed  for 
works  to  these  houses  and  letting  rent  at  8s.  per 
week,  each  house,  for  six  months."  He  use 
allowed  327.  for  "  four  houses  delay  in  letting, 
say  twenty  weeks  at  8s.  per  week."  These  three 
items  amounted  to  3282.,  and  Uu^  referee  likewise 
awarded,  in  rvpiiot^^^^iif^^^t^mo^ 
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3%L  for  "  depreciation  to  these  hooaea  bv  redttc* 
tifHi  of  rentals  2s.  per  week  on  each '  honw 
=  51. 4«.  b7  sixteen  honses  =:  say  831.  per  annum, 
allow  for  a  period  of  fow  jrears."  (2)  In  respect 
of  houses  in  Arthnr«treet,  Arthur-terrace, 
Charles-street,  and  George-atreet,  which  were  in 
TariouB  stages,  some  onlj  heini;  completed  and 
actuallj  leased,  the  referee  awarded  3301.  for 
"  dgireciatiou  in  ground  rents  through  houses 
letcmg  at  less  valne."  (3)  In  respect  <h  "  depre- 
ciation to  mortgage  securities,"  the  referee 
awarded  7001.  This  part  of  the  land  belonged  to 
the  i>laintiS  in  fee  in  poasession,  sabiect  only  to 
a  building  agreement,  under  which  toe  plaintifE 
made  advaDcea  on  the  houses  as  they  arrived  at 
various  stages  of  completion.  The  sum  of  7001. 
was  arrived  at  in  the  following  manner: 


Axtfaar-ttreet — atnotmt  advanced.....   Jt30&0 

Wbm  put  in  repair  and  omnpleted  will   

be  worth    ^88880 

Dednet  oort  of  repaixa   700 

  1580 

600 

Oetsve-street— amoant  advanoed   440 

Lass  valne  of  oaroaaas   SM 


  800 

^8700 

(4)  The  referee  lOao  allowed  2501.  for  **  delay 
in  letting  infant  Iwid,**  the  sum  being  orrired  at 
in  the  manner  atated  in  the  judgment  of  Cotton, 
JjJ.  The  defeoduita  moved  before  Chitty,  J.  to 
vary,  and  the  plaintiffs  moved  to  adopt,  the 
report.  Chitty,  J.  refused  the  defendants*  motion, 
and  allowed  that  of  the  plaintiff. 
The  deCendanta  appealed. 

F.  H.  J«une  for  the  appellants. 

jMce,  Q-C.  and  AMhton  Oro$$  for  the  plaintiff. 

Cur.  adv.  viUt. 

Fdt.  15. — CoTTOir,  L.J.— This  is  an  aTO)eal  from 
a  decision  of  Chitty,  J.  in  .an  action  brought  to 
recover  damages  for  injury  canaed  by  the  over- 
flow of  the  tidal  water  on  certain  land  belonging 
to  plwutiS,  the  defendants  being  the  owners  <» 
docks  running  across  from  one  bend  of  the  river 
to  another,  over  whose  wall  the  rush  of  water 
came.  The  liability  of  the  defendants  having 
hem  established,  the  question,  to  what  damages 
the  plaintifE  was  entitled,  was  referred  to  Mr. 
Clifton,  as  special  referee,  aad  be  gave  the  plain- 
tiff 19411.  Tne  defendants  disput^  the  propriety 
of  this  finding,  and  Hr.  Clifton  was  asked  certain 
qnesticms  by  both  parfciea  for  the  purpose  of 
ascertainii^  on  what  footinc  he  had  given  that 
amoont.  Chitty,  J.  allowea  the  vhow  amount, 
and  of  this  decision  the  defendants  now  complain. 
The  plaintiff  is  only  entitled  to  those  damagea 
which  are  the  direct  result  of  the  injury — the  act 
of  omission  or  commisaion-HJompUunea  of.  We 
must  also  take  care,  in  a  case  where  there  are 
divided  interests  in  land,  that  the  amount  of 
dsntsges  to  be  paid  by  the  defendants  is  not 
increased  in  consequence  of  that  aubdivision  of 
the  iaterests  in  the  land.  All  that  they  ought 
to  be  re<iairad  to  pay  in  the  aggr^ate  is  damages 
iw  the  injury  caused  directly  to  the  whole  estate. 
If  the  estate  is  cut  up  into  divers  interests,  and 
All  the  owners  of  auch  interests  are  not  before 
the  ooort,  there  is  a  difficnlty  in  ascertaining  the 
exact  amount  of  damues  which  ought  to  be 
Warded  to  the  owner  of  any  porticnlor  interest. 
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Here  there  is  considerable  difficnlty  on  aoconnt 
of  the  aubdiviaion  of  the  interesta  in  the  land. 
Another  general  mle  which  must  be  remembered. 

— althou^  an  exception  to  it  is  contended  for 
here — is,  that  one  who  is  a  reversioner — that  ia  to 
say,  who  has  not  an  interest  in  possession  in  thfr 
land — cannot,  if  he  brings  an  action,  recover,  ai^ 
damages  at  all  unless  it  is  shown  that  the  injury 
to  the  land  is  of  a  permanent  character,  and  will 
be  injurious  to  the  land  when  his  estate  falls 
into  possession.  That  is  put  on  the  principle 
contended  for  by  Mr.  Jenne,  which  I  think  is 
probably  the  sound  one,  that  where  there  is  a 
tenant  he  can  bring  his  action  and  recover 
damages  for  any  injury  caused  by  the  act 
compbined  of  to  his  estate  or  interest,  and  the 
reversioner  can  bring  hia  action  for  the  demi^ea 
only  which  will  coatiane  after  the  tenant'» 
interest  has  come  to  an  end,  and  the  rvwrnSaa. 
has  become  an  estate  in  possession.  I  will  deal 
with  the  exception  ruaed  when  I  go  mto  the 
details  of  the  different  items  making  up  t^e  total 
amount  of  damages  given  by  Mr.  Clifton.  The 
plaintiff  had  laid  out  for  building  the  land  which 
was  flooded.  On  part  of  it  houses  were  built  ; 
other  parts  he  had  agreed  to  let  to  builders ;  and. 
other  parts  be  had  not  let  at  all.  As  regtu^  th& 
houses,  he  waa  in  pcrasession  of  some  of  than ; 
and  others  were  on  land  which  was  leased  to 
builders,  and  as  to  which  the  interest  of  the 
plaintiff  was  that  of  reversioner  at  law  and  in 
equity,  rent  issuing  oat  of  the  Innd  and  houses 
of  wmch  he  had  granted  leases.  Then,  as  regards 
certain  honses  and  land,  the  phiintiS  had  agreed 
to  grant  leases,  but  no  leases  had  been  granted, 
ana  hia  contract  with  the  builders  ww  ta 
maike  them  advances  from  time  to  time  as  the 
houses  went  on,  not  to  the  actual  value  of 
the  housea,  but  so  much  when  the  floor  was 
put  in,  so  much  when  the  roof  waa  pot  on, 
and  so  on.  Then,  before  any  leases  were  to 
be  granted  to  the  builders,  they  were  to  repay 
to  the  plaintiff  the  amount  which  he  had  ad- 
vanced under  the  agreement.  Let  ns  now  sea 
how  Hr.  Clifton  arrived  at  the  amount  of  19411. 
given  as  damasea.  Having  stated  that,  let  bb  see 
what  the  heads  were  into  which  Mr.  Clifton 
divided  this  1941^.  Some  of  the  houses  which, 
were  in  Charles-street  were  in  possession.  In 
respect  of  those  houses  Mr.  Cliiton  has  given 
1711.,  the  sum  reqaired  to  repair  the  injvxy 
canaed  by  the  overflow  of  water.  He  has  also 
given  1251.,  the  amount  of  the  rent  which  woold 
have  been  produced  by  the  houses,  if  let,  during 
the  time  which,  in  his  opinion,  it  would  take  to 
repair  the  houses.  Those  two  sums,  together 
with  a  further  sum  of  32Z.,  moke  3281.  There  waa 
Home  question  about  the  item  of  321.,  and  it  was 
rather  doubtful  why  he  g^ve  that  sum ;  but  we 
have  not  had  the  evidence  brought  before  us  in. 
such  a  way  that  we  can  determine  whether  that 
small  sum  was  rightly  given,  and  we  think  wo 
ought  not  to  distaro  it.  So  that  the  sum  of  3281. 
is  given,  as  regards  houses  in  possession,  for 
repair  and  loss  of  rentals  during  the  time  rec^uired 
for  repair.  Then  «e  come  to  another  item: 
"  Depreciation  to  these  houses  by  the  reduction 
of  rentals,  2a.  per  week  on  each  house,"  which 
amounts  to  a  sum  of  3321.  It  was  difficult  to  see 
how  it  could  be  that  when  the  houses  were  jfot 
into  repair  (because  this  sum  ia  given  in  addition 
to  the  loss  of  rent  durg^g^,  thj>^ti@^W|^ 
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bonaoB  were  beiiwpiit  into  repur)  there  oonld  be 
a  depreciation  m  reatalt  awl,  in  order  that'we 
might  ascertain  on  what  ground  Mr.  GUfhm  had 
given  this  enm,  we  obtained  his  attendaooe  and 
asked  lum  what  his  views  were,  and  on  what 
footii^  he  had  given  this  earn.  He  said  that 
tiwre  was  some  prejudice  against  the  locality 
from  the  flood,  and  that  that  would  cause  the 
honaes,  even  whai  pnt  into  repair,  to  be  let  at  a 
less  rental  than  thai  at  which  they  wonld  other- 
wise have  been  let.  In  my  opinion,  that  is  not 
a  l^^imate  gronnd  of  daniage  to  be  given  to  the' 
plauitiff.  It  is  not  damage  which  is  the  natural 
resnlt  of,  or  directly  cansed  by  the  flood.  It  is 
entirely  different  from  injury  to  the  structure  of 
the  honsee,  and,  in  my  (pinion  (and  I  beltere  the 
lert  ci  the  oonrt  agree),  (hat  mm  of  9SSL,  wluch 
hegiTee  in  respect  ct  the  honaes  in  Chailea- 
street,  cannot  be  allowed,  and  nnut  bestmck  oat. 
Then  we  come  to  a  matter  of  oonaiderable  import- 
ance, which  was  aivned  before  ns  very  zealously. 
It  waa  this :  "  ^preciation  in  ground  rents 
tiirongh  houses  letting  at  less  TalDe."  'Riat 
oomes  altocetfaer  to  8301.,  and  objections  are  taken 
to  pu^icnlar  portions  of  that  snm  because  JSr. 
CKiton  has  treated  thoee  honses,  which  were  in 
possession,  as  if '  they  were  prodncing  ground 
raite.  Of  course  they  might  be  made  to  produce 
ground  rents,  because  the  plaintiJff  might  have 
sold  to  any  one  wiUing  to  take  it  a  term  equiva- 
lent to  a  builder's  leaae,  reserving  iJie  gronnd 
rent  which  he  could  have  got  from  the  builder; 
lint  it  seems  difficult  to  see  how  thwt  enm  conid 
be  pven  in  this  way  when  one  takes  the  whole  of 
I3w  circnmstanoee  into  oonmderadtm.  The  ground 
icnt  IS  inddent  to  the  rerersion,  and  the  general 
nde  wfaic^  I  hare  mentioned  was  not  in  ai^  way 
disputed ;  but,  the  plaintiff  sara,  that  when  hnd 
is  bought  for  the  purpose  ox  being  let  out  on 
bnildii^  lease  the  practice  is,  as  soon  ae  the 
bonsea  are  bnilt  and  the  gronnd  rent  ia  secured, 
to  sell  the  Terersion,  as  it  is  called,  and  the 
gronnd  rent,  in  order  to  provide  money  to  go  on 
with  the  speculation.  The  tJaintifrs  counsel 
urge  that,  that  beii^  so,  any  depreciation  in  the 
sMung  value  of  the  ground  rents  can  be  given  to 
the  reversioner  in  reepect  of  bis  interest.  In  my 
opnion,  that  is  erroneous.  His  interest  is  arever- 
sion,  that  is  to  saj,  his  estate  in  the  land  is  a  rever- 
sion, and,  under  the  general  rule,  he  cannot  get  ai^ 
daamge  for  any  wrongful  act  of  the  defendants 
miless  tiie  damage  is  one  whkh  will  en&ire  ami 
be  ooi^anning  when  the  reversion  heeomee  m 
estate  in  pomession.  Jir.  Clifton  told  ns  that 
liiere  was  no  injury  to  the  land  or  to  the  booses 
which  would  endure  and  exist  after  the  deter- 
mination of  the  builder's  lease,  and  this  gronnd 
rent  is  all  given  upon  the  assumption  Utat  there 
was  a  lease  at  a  ground  rent,  ana,  therefore,  that 
the  zeveision  wonld  be  expectant  upon  that  state 
of  things.  That  is  not  the  natural  way  of  dealing 
with  a  reversion.  Of  course,  every  Teversion  may 
be  sold,  and  if  this  rule  was  admitted,  then  ttie 
general  rule  which  I  have  etated,  as  to  the  right 
of  reversioners  to  damages,  wonld  be  entirely 
done  away  with  nnlees  it  could  be  established 
that  the  practice  alleged  was  regular  nad  weU- 
understood  bnaness,  and  that  gronnd  rents  and 
reversions  only  existed  in  a  case  like  this  for  tbe 
pnrpoae  of  brinrii^  into  the  market  Uiatwhidb  was 
a  recqgrnsed  sueabk  article,  to  be  dealt  -mth  like 
fldb  or  vegetables,  or  aaythii^  dse  ac^  ia  the 
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maiket.  In  opinion,  it  is  not  at  all  made  oat, 
and  could  not  be  made  out,  that  there  was  any 
sndi  reoogiaaei  trade  or  businees.  Therefore,  in 
my  opinion,  the  whole  of  this  sum  of  3301.,  whicb 
was  given  in  respect  of  the  dei»eciation  in  gronnd 
rente,  must  also  be  etruck  out.  The  next  matter 
m  (Uspute  is  with  reference  to  the  damages  gtveu 
for  depreciation  of  m(n*tgage  eecurtties.  A.  good 
ckal  of  this  land  was  contracted  to  be  let  to 
builds,  andtheplaintiff  had  contracted  tomdcet, 
and  bad  made,  uiem  advauoee.  What  waa  his 
interest  in  such  oasee  P  It  was  not  an  intOTSst  in. 
reverfdon  at  law  except  in  this  way,  that  the 
bnUders  who  were  in  oocapation  were  tenanta  at 
wilL  But,  in  a  case  like  this,  we  mut  look  a* 
tiw  real  position  and  interest  of  the  patties, 
irndoubtealy,  the  plaintiff  was  boond  in  ecjui^,  if 
builders  performed  Chmr  omtcacta,  to  fffinb 
them  leases  for  a  km^  tana  of  years,  bat  thcgr 
would  only  have  a  right  to  have  those  leosea 
granted  if  the^  duly  paid  whatever  had  beeoi 
advanced  by  him  under  the  agreement  aa  the 
honses  went  on.  It  appears  to  me  that  what 
ought  to  have  been  done  waa  this :  to  have  aseer 
tained  what  was  the  damage  caused  directly  hf 
the  flood  to  the  structure  of  the  honses,  as  they 
existed  immediately  before  the  flood,  and  •nh&b 
snm  would  have  been  required  to  repair  the 
injury,  and  then  to  have  asoertained  how  far  the 
houses,  before  they  were  repaired,  wonld  ham 
been  sufficient  to  answer  the  pl^tiff's  secnriiy 
(wluch  he  had,  in  this  sense,  that  he  would  not 
grant  any  lea^  until  the  sum  advanced  was 
repaid),  and,  if  therewasa  defiaimcy,  liien  to|^vs 
to  the  plaintiff,  whose  infeovst  waa  what  I  have 
mentioned,  so  mnch  of  the  sum  required  to 
repair  the  damage  to  the  honaes  as,  in  addition  to 
the  vafate  of  the  nonaea  not  repaired,  wonld  haqre 
been  sufQcient  to  make  good  the  sum  he  had 
advanced.  But,  unfortunately,  that  is  not  what 
has  been  done  by  Mr.  Clifton.  He  has  taken 
into  account  not  onlyi^he  snm  required  to  repair 
the  damage  canaed  to  the  structure  of  the  hoDsea 
by  the  flof)d,  but  also  the  sum  which  would  be 
required  to  complete  ench  of  these  honses  as  at  the 
date  of  the  flood  were  incomplele,  and  wcnid 
have  to  be  oom^ted.  It  was  stated  to  oa  tiiat 
the  plaintiff  had  in  fact  completed  the  houses  and 
put  them  into  repair.  'Die  defendants,  in  toj 
ofnnion,  are  not  answerai^  fior  the  sum  retired 
to  complete  the  houses.  Mr.  Clifton  told  as  tiial^ 
aU^oo^  on  kK^dng  to  bis  answers  to  the  qaes- 
tioBS  be  had  included  the  sums  neceeaary  im 
order  to  complete  the  booses,  aa  regards  those  m 
Arthnr^treet  he  eould  not  say  bow  much  waa 
reqmred  to  repair  the  damage  to  the  hmues 
caused  the  flood;  and  ther^ore,  unless  the 
parties  can  agree  as  to  the  axooont  we  most  direct 
an  inquiry  to  ascertain  what  damage  was  done  to 
the  hoaaes,  what  was  the  vahie  of  the  honses 
before  they  were  repaired,  and  how  mnch  had 
been  advanced  by  the  plaintiff  on  th(»e  booses. 
That  will  raable  the  matter  to  be  worked  oat. 
Besides  the  honaee  in  Archer-street  there  are 
booses  in  George-street,  and  the  amount  given  by 
Mr.  CHfbon  in  reepect  (Athene booses goea  beyond 
the  maik  of  what  can  be  legally  given  by  way  of 
damages.  The  aaMtont  advanced  on  the  bosses 
in  Geoi^treet  was  4401.,  bat  Mr.  Chftondoes 
not  take  an  aoooaat  of  the  damage  done  to  those 
boases,  or  of  the  sam  required  to  npvf  tlat 
d^aae^  or  even  ^^^^^^^(^^j^inm 
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reqmied  to  complete  the  houses,  bat  he  simplT 
ans:  Eight  hoosea,  amount  advanced  4401. 
(those  were  the  advances  under  the  agreements 
with  the  builders),  "  lesE  value  oS  carcases,  2402^" 
and  he  makes  the  defendants  answerable  for  the 
difEerence  of  2001.  It  may  be  that  when  the 
boUding  of  the  carcases  was  stopped  they  were 
wr»rth  T€Tj  mnch  less  than  the  sum  advanced, 
end  that,  without  any  referrace  to  money  re- 
qmredto  repair  the  ounaAO,  this  sum  may  be 

STsn  Bunply  with  reference  to  the  CmA  thai 
■a  CftTcasea^whidi  in  (odinary  course  would  soon 
fa&TO  been  completed,  were  less  incomplete  than 
thft  pihintiff  would  hare  required  havrng  regard 
to  the  amount  that  he  had  advanced ;  out  tbe 
mq/nry  wMch  I  have  suggested  most  be  made  as 
lepvu  both  .these  sets  of  bouses.  Then  I  come 
to  the  last  item,  "  Delay  in  letting  vacant  land." 
There  Mr.  Clifton  has  given  a  sum  of  250Z.  for 
dc^y  in  letting.  As  r^ards  one  street,  he  has 
^ven  six  months,  and  as  regards  tbe  other, 
three  months.  The  defendfuits'  cotmsel  ask: 
How  can  it  be  said  that  the  delav  in  letting  has 
been  caused  directly  by  the  flood  when  none  of 
this  land  has  ever  since  that .  time  been  letP 
Undoubtedly,  the  non-letting  of  the  laud  would 
seem  to  be  attributable  to  what  the  plaintiff 
edled  a  "blight"  on  the  land,  and  Mr.  Clifton 
ft  "pr^odice"  against  the  luid.  Vor  some 
reason  or  other  building  has  ceased  here.  Al- 
thoi^  that  in^udice  seems  to  have  been  borne 
in  mmd  when  the  amount  was  ascertained,  and 
that  seems  to  be  rather  material,  yet,  not  having 
idl  the  evidence  before  me,  I  am  not  prepared  to 
di&r  from  Mr.  Clifton,  or  to  .say  that  this  item 
should  be  struck  out,  he  having  found  that  this 
was  the  amount  of  damages  which  was  the  direct 
oooseqaence  and  reanlt  (d  the  flood. 

LiXDLET,  IkJ. — I  have  very  little  to  add  in  this 
esse,  and  I  do  not  propose  to  do  more  than  make 
ooe  or  two  obcervatuHis  upon  two  points.  The 
first  is  of  some  importance,  and  that  is  the  prcj>er 
method  of  proceeding  in  cases  of  this  deeonptum. 
Sow,  I  take  it  that  tbe  problem  to  be  solved  is 
sinf^y  to  find  out  the  measure  in  money  of  the 
damage  dcme  to  the  houses  a^d  land  by  the  flood. 
HaTing  dmoe  tbatj  you  have  to  otmaider  how 
mucii  o£  thai  sum  ought  to  be  awarded  to  the 
£&orent  persons  interested  in  the  pn^ierty 
daiBued,  now  much  cf  that  sum  oognt  to  be 
ewar&d  to  iba  plaintiff  in  this  case  in  respect  of 
Ub  interest,  and  by  and  bye,  how  much  of  the 
sune  sum  ought  to  be  awarded  to  other  people 
not  now  before  the  court  in  respect  of  th^  n  ghts. 
Unless  that  principle  is  kept  steadSy  in  view 
there  is  great  danger  of  error.  If  a  skilLed  person 
is  isked,  without  being  directed  to  keep  that  priii- 
dple  in  view,  to  value  the  damage  done  to  eat^ 
particular  interest  in  the  land,  the  temptaticn 
win  be  strong  and  the  danger  great  of  giving  such 
a  mmiber  of  items  as  in  tbe  ttggrvgutiB  inQ  far 
exceed  the  total  damage  done,  and  that  appears  to 
me  to  have  been  tbe  inm  which  layi^tfaeroob 
fl(  this  proceeding.  It  appears  to  me  thai  thait  n 
{ncuefy  what  haa  been,  amehere^  and  that,  under 
cdoor  of  ascertuning  the  damage  attribnteble  to 
mii  particular  interest,  an  aggr^;ate  has  been 
armed  at  which  far  exceeds  uie  total  amount  of 
dsaugB  done.  The  importance  of  proceedii^ 
on  the  right  principle  is  very  great,  and  that  is 
That  has  in^iced  me  to  make  these  Temarka. 
the  ooly  other  point  to  which  X  wiH  alinde  is  the 


diminution  of  groand  rents ;  that  ai^ears  to  me  to 
be  an  wholly  inadmissible  item.  Let  us  under- 
stand how  the  matter  stands.  It  is  established 
by  the  report  of  Mr.  Cliftui,  and  also  what  he 
has  told  us  in  court,  that  th^  is  no  damage  what- 
ever of  BO  permanent  a  nature  that  the  reversion 
when  it  falls  in  will  suffer  a  farthing.  If  that  is 
so,  how  can  the  reversioner  get  anything  at  all  in 
respect  of  his  interest  in  the  reversion  ?  It  we 
gave  'him  something  for  diminution  in  the  value 
ot  tbe  ground  rents,  we  shonld  be  resQy  departing 
entirely  from  the  principle  npon  which  the  courts 
have  always  proceeded  m  determining  the 
amount  of  damages  to  be  given  to  the  owner  of 
the  reversion  for  injury  to  it>  a  princi^e  which 
will  be  found  laid  down  in  Simpton  t.  aavage  (28 
L.  T.  Rep.  0.  S.  201;  1  O.  H.,  N.  a  ti4,i);  in 
Mumford  r.  The  Oa^ord,  Woreetter,  and  Wolver- 
hampton SaUtnay  Company  (27  L.  T.  Bep.  O.  S. 
58 ;  1  H.  &  N.  34) ;  and  in  Boater  t.  Taylor  (4  B. 
&  Ad.  72).  Upon  looking  at  those  cases  it  will 
be  found  that  tbe  court  mks  never  given  what  is 
in  substance  a  loss  of  profit.  Ton  look  to  the 
injury  which  the  revenrioner  has  sustained  in 
respect  of  his  reversion,  and  whether  the  injui^ 
is  of  so  permanent  a  character  as'  to  affect  his 
property.  I  protest  against  this  novelty,  for 
which  there  is  not  a  particle  of  foundaticni,  of 
valuing  the  diminution  of  the  ground  rent,  which 
would  DO  making  the  persons  whose  negligence 
caused  this  flood  liable  for  the  profits  the  land- 
owner made  by  the  mode  in  whicn  be  dealt  with 
the  land.  It  appears  to  me  that  it  ia  hi^y 
important  to  keep  these  princrples  in  new. 
Having  made  these  remarks,  I  ma^  say  that  I 
quite  concur  in  the  obeervatiiHis  whidi  rave  been 
made  by  Cotton,  LJ. 

Lopes,  LX — I  have  had  fiiH  oppcntmii^  of 
talking  over  these  matters  with  the  other  Lord 
Justices,  and  I  quite  agree  iu  the  conclusions 
arrived  at  by  Cotton,  LJ.  It  is  quite  clear  to 
my  mind  that  this  sum  of  194II.  cannot  possibly 
stand.  The  damages  have  been  manipulated  in 
snch  a  way  as,  in  my  opinion,  to  produce  a  result 
far  in  excess  of  any  damage  directly  caused  'hv 
the  flood.  There  ia  only  one  matter  about  which 
1  desire  to  say  a  word,  and  that  is  the  delay  in 
letting  vacant  land  in  respect  of  which  Mr. 
Clifton  has  eiven  2502.  I  acquiesce  in  this  with 
reluctance*  oecause  I  doubt  in  my  own  mmd 
whether  any  delay  proceeded  directly  from,  the 
flood ;  but  having  re^ud  to  Mr.  Olittt^s  answers, 
and  not  having  the  eridenoe  before  us,  I  am  in- 
duced to  think  thaa  the  court  ongfafe  not  to  inter- 
fere in  tbia  matter. 

Judgmtnt     GhiUy,J.  vaM. 

Solicitors  lor  the  aupellaiits,  CMgt,  J^iy,  and 
MUlett. 

Solictton  tor  the  pkintilt,  Wataim,  5(MU^aod 
JZoom. 
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Nov.  29  and  Dee,  1, 1886. 
(Be£ar6  Corcov,  Bowur,  and  Fet,  I1.JJ.) 
Falcu  v.  Scothbh  Ikperial  Lvsubaitcb 

GOWAHT.  (a) 
APPEAL  nOM  TEB  CHAJTCEBT  SITISIOH. 

Toliey  of  euntranee — PremtumB — Payment  by 
pera(m  not  sole  bent^ial  owner — Lien  for  pre- 
mium. 

E.  mortgaged  a  policy  qf  Ufe  asauranee  to  F.,  and 
afierwardt  filed  a  petition  fcyr  liquidation.  He 
obtained  hie  discharge  on  payment  of  2$.  in  the 
pound  on  the  uneeeured  debts,  and  in  accordance 
wUh  the  arrangement  aU  E's  property  woe 
aaaigned  to  certain  pwvotu,  exeept  the  equitiet  of 
redemption  in  the  eecuritiea  held  by  secured 
eredtton.  Shortly  afier  {Ki»,  S.  agreed  wUh 
at  F*e  agent,  for  the  pwrchaee  F't  interest  in 
the  poUey,  hut  thit  pureJuue  woe  never  carried 
ot^.  Soon  afUir  Q\,xe  agreement  D.  informed  E. 
tJutt  none  of  the  inamoraMcere  voovld  pay  the 
vremtum  for  thai  year,  and  E.^  on  the  faith  of 
AU  m^ere^  under  the  agreement,  paid  it.  There 
toae  no  evidence  that  D.  had  any  authority  to 
enter  into  any  agreement  on  heha^  of  F.,  or  that 
F.  had  any  knowledge  of  the  contract  or  of  the 
payment  by  E.  On  the  death  of  F.  his  execiUrisB 
brought  an  action  to  enforce  the  security,  and  the 
policy  was  sold  for  much  lets  than  the  amount  of 
the  mortgage  debt. 

£aeon,  V.G.  held  that  E.  woe  entitled  to  be  repaid 
out  of  the  proeeed*  <tf  tale  the  premium  vfkiA  he 
kadpaid,  and  that  ihe  reMue  muH  be  paid  to 
the  executrix  qf  F. 

jffeid,\ihat  E's  payment  qf  a  prmnwm  as  owner  of 
the  e^ittf  of  redemption  did  not  give  him  a  lien 
in  priority  to  the  mortgage  debt ;  that  E.'s  belief 
ikat  he  had  avaUd  contract  for  purehaae,  when 
Xe  %ad  not  did  wrf  give  him  any  advantage  as 
r^arded  the  prenUum,  (u  there  was  no  evidence 
wot  F.  knew  qf  the  alleged  contract  or  of  the  pay- 
ment qf  the  premium;  iliat  on  the  evidence  no 
request  from  F.  to  pay  the  premium  could  be  in- 
J^ed,  and  no  equity  cotdd  be  held  to  have  arisen 
etaainat  F.  on  the  ground  of  acquiescence;  that 
the  fact  that  the  policy  had  been  preserved  by 
E's  payment  did  not  give  him  a  right  to  have  the 
premium  repaid  nor  give  him  a  lien  on  the  policy 
jor  a,  aiuC  ihmrt^ire,  <Aa<  f&e  to&o2e  jmocasdi  ^ 
rale  must  ie|>atd  <q  fAe  eavcutruB  vnthout  deduct- 
ing the  premium. 

Ih  Ang.  1879  E.  Enuuiael  purchased  for  1001.  a 
■poiicy  of  assurance  in  the  Scottish  Imperial  In- 
BU ranee  Company  on  the  life  of  the  Duchesse  de 
Banffremont  for  29,0001.,  at  an  annual  premium 
of  12112. 19<.  2d.,  payable  on  the  Slst  July. 

JmacB  lUclce  having  placed  65002.  in  the 
bands  of  BenU'Davis,  a  solicitor,  for  the  purpose 
of  being  inTested,  Davis  lent  60001.  of  this  sum 
to  Bmannel,  who,  on  9th  Jan.  1880,  executed  a  bond 
to  Falcke,  and  ^so  by  deed  charged  the  above 
poMcj,  and  some  revavionary  property  of  little 
-value,  with  the  payment  to  Falcke  of  the  6000Z. 
and  interest.  By  this  deed  Emanuel  covenanted 
with  Falcke  to  pay  the  premiums  on  the  policy, 
and  to  repay  on  demand,  with  interest,  all  moneys 
whi(^  Falcke,  his  executors,  administrators,  or 
assigns  should  expend  in  keeping  it  up.  When 
this  security  was  given  the  policy  was  mort- 
gaged to  the  insurance  company  to  secure  the 

(a)  Beported  bj  W.  C.  Bm,  Em^,  BuTlMoHtt-Lftv. 


sum  of  10002..  and  in  1881  and  1882  Emannel 
further  charged  Nash  6501.  and  3001.  respectively, 
Falcke  and  some  incumbrancers  Babsequent  to 
him  postponingtheir  securities. 

In  Sept.  le^  Emanuel  filed  a  petition  for 
liquidation,  and  on  the  10th  Jan.  18o3  hia  credi- 
tors passed  a  special  resolution,  accepting  a  pro- 
posal that  certain  friends  of  the  deetor  sbonld 
pay  a  dividend  of  2e.  in  the  pound  on  the  provable 
debts,  and  that  the  trustee  should  assign  to  the 
friends  of  the  debtor,  or  to  such  persona  as  be 
might  direct,  all  the  property  of  the  debtor  except 
the  equities  of  redemption  in  the  secnritiea  held 
by  secured  and  part^  secured  creditors,  and  that 
his  discharge  snould  be  granted  forthwith,  bat 
not  reported  till  the  above  arrangement  had  been 
carried  out,  which,  being  done,  the  order  of  dis- 
charge was  granted  on  the  19th  of  March  1883. 
Falcke  did  not  prove,  and  the  arrangement 
appears  to  have  been  carried  out  on  the  footing 
of  treating  all  creditors  who  held  any  security  as 
being  snmciently  secured. 

In  1883  Emanuel,  through  Davis,  paid  the  pre- 
mium on  the  policy  which  became  due  on  the 
31st  July  in  that  year,  and  he  deposed  that  he 
also  paid  the  iweniinm  which  became  dne  in  JTaly 
1884. 

On  the  9th  Jan.  1885  Falcke  died,  and  in  April 
Davis  absconded,  and  was  made  bankmpt. 

In  July  1885  this  action  was  commenced  hj 
Falcke's  ^ecntrix  against  the  insurance  com- 
pany, together  with  Emannel  and  others,  to 
enforce  her  security. 

On  the  18th  Ang.  the  policy  was  sold  under  an 
order  made  in  the  action,  and  the  purchase  money, 
amounting  to  40002.,  was  paid  into  court ;  and  after 
payment  of  the  amount  due  to  the  insurance  com- 
pany as  first  mortgagees  there  remained  a  balance 
of  17222.  ISe.  lOd.  Emanuel  took  out  a  summons 
for  payment  of  this  sum.  He  alleged  that  in 
1883  he  had  purchased  Falcke's  interest  in  the 
policy;  that  after  obtaining  his  dischai^  he 
entered  into  negotiations  with  Davis,  who  had 
acted  for  Falcke  and  the  other  incumbrancers  on 
the  policy  in  the  li^dation  proceedit^s,  tor  the 
purchase  of  their  mterests;  that  Davis  gave  him 
to  understwid  tiiat  none  of  them  would  find  the 
next  premium;  that  he  thereupcm  offered  to 
Davis,  and  Davis  on  behidf  of  his  clients  agreed 
to  accept  502.  for  the  purchase  of  "  the  equity  of 
redemption  "  in  the  policy,  and  that  he  paid  that 
sum.  That  he  paid  the  premium  due  in  1883  on 
the  faith  of  this  agreement.  That  it  subsequently 
appeared  that  lalcke  <»nld  not,  without  the 
consent  of  all  the  subsequent  incnmbrancers, 
execute  a  valid  assignment  of  the  equity  of  r^ 
demption,  and  when  the  premium  for  1884  became 
due  ne  paid  it  by  the  advice  and  at  the  request 
of  Davis  as  representing  the  subsequent  incum- 
brance ra.  He  also  contended  that  at  all  events 
he  was  entitled  to  be  repaid  the  premiums  for 
1883  and  1884.  as  having  heen  paid  by  him  with 
the  knowledge  or  privity,  or  wtui  the  acqniesence 
of  all  parties  claiming  an  interest  in  the  policy, 
includmg  FfJcke.  for  the  purpose  of  preserving 
thepolicy,  which  would  otherwise  have  lapsed. 

The  plaintiff  took  out  a  cross  summons  askii^ 
that  the  whole  sum,  which  was  not  snfiBcient  to 
dischar^  her  mortgi^  debt,  might  be  paid 
to  her. 

The  premium  for  1884  was  paid  by  Davis,  hnt 
Bacon,  y.C.  held  that  tiiera^Vu  notaifficient 
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cridenoe  that  the  payment  was  made  on  behalf  of 
Emannd ;  but  that  Emannel  was  entitled  to  be 
Kpud  oat  of  the  proceeds  of  sale  the  preminm 
dne  in  1883,  as,  unless  he  paid  it,  tte  policy  wonid 
hare  lapsed ;  and  he  was  not  a  mere  stranger,  but 
had  an  interest  real  or  sapposed ;  and  he  ordered 
tiie  balance  to  be  paid  to  the  plaintiff. 

The  plaintiff  appealed  from  this  order,  and 
aaked  that  the  balance  of  the  purchase  money, 
after  satisfying  the  claims  of  the  insnrance  com- 
pany, might  be  paid  to  her. 

It  was  not  in  any  way  shown  that  Davis  had 
authority  to  otrntract  on  behalf  of  Faloke  lor  the 
of  his  interest.  Neither  wu  it  Blle^|ed  that 
SUcke  had  ever  asked  Emannel  to  pay  either  of 
the  twopremiomB,  and  there  was,  in  the  opinion 
of  tiie  Coart  of  Appeal,  nothing  to  show  that  he 
kiunr  of  their  being  paid,  or  tmt  he  was  aware 
of  the  transactions  in  1883  and  1884. 

JeU,  Q-C.  and  Boiuey  for  the  exeontrix  of 
iUcke's  will. — ^Emannel  has  no  claim  on  this 
policy  unless  when  he  paid  the  premiums  he  had 
an  interest  in  it  as  purchaser  of^Falcke's  interest, 
or  Falcke  requested  him  to  pay  them.  The  Yice- 
Chanoellor  held  that  there  wew  no  efieotual  con- 
tract of  porchase,  and  it  was  not  sufficient  that 
Emannel  believed  he  had  an  interest  in  the  policy. 
He  has  no  right  to  have  these  premiums  repaid, 
as  he  does  not  nome  within  either  of  the  cases 
mentioned  in  Be  LetUe ;  Leslie  v.  French  (48  L.  T. 
Bep.  N.  S.  564;  23  Ch.  Div.  552).  A  mistake  is 
nob  snfBcient  to  ^ve  him  a  lien.  The  cases  of 
Shearman  v.  Briiieh  Smmre  Mvitud  TAfe  .^Mur- 
onee  Oonvaanv  (26  L.  T.  llep.  N.  S.  570;  L.  Rep. 
14  Eq.  4}  and  Burridge  v.  Sow  (1  Y.  &  C.  Ch.  G. 
183)  may  appear  to  support  tlut  view,  but  the 
fmner  is  explained  in  Satmdert  v.  Dtinman  (38 
L.T.  Bep.  N.  8.  416;  7  Ch.  Div.  825)  and  the 
latter  in  Be  ZesZte  {ubi  sup.).  The  genond  rule  is 
mustrated  by  Clack  v.  BoUand  (24  L.  T.  Bep. 
N.  8. 49 ;  19  Bear.  262).  On  the  evidence  there 
was  BO  good  purchase  and  therefore  Emanuel  is 
no  more  entitled  to  a  lien  than  any  stranger  who 
chose  to  pay  the  premiums.  Then  as  to  the  pay- 
ment of  the  premiums  having  preserved  the  pro- 
perty. It  is  wrong  to  talk  of  "  salva^  "  in  such 
cases.  The  expression  is  first  used  in  Be  Tharp 
(2  Sm.  &  Giff.  578,  n.).  It  next  occurs  in  Ayliovn  v. 
WiUy  (30  L.  J.  Ch.  860),  where  Kinderaley,  V.C. 
donl>te^  whether  there  was  such  a  doctrine  as 
that  of  salvage  applicable  to  cases  of  this  descrip- 
tion. It  next  occurs  in  Shearman  t.  The  BritUh 
Empire  Mutual  Ltfe  Aaswranee  Company  («&t  cup.). 
It  is  i^tmd.  to  in  ile  LetUe,  where  all  those  cases 
are  considered.  It  is  a  misnomer  to  call  such 
payments  salvage,  they  are  only  payments  by 
which  in  eqnity  the  person  ■ma.lring  tnem  acqnires 
in  oertain  cases  a  lim  im  the  profwrty. 

Marten,  Q.C.  and  Omoldfor  the  respondent.— 
^Hie  evidence  proves  a  contract  by  Emannel  to 
rairdnse  Falc^s  interest.  Bnt  if  that  is  not  so, 
Emanuel  haa  a  clum  in  tiie  nature  of  salvage  for 
the  preminms,  as  he  preserved  the  proper^  by 
paying  them: 

Wegt  V.  Seid,  8  Hue,  Stt. 
Vtj,  L.J.,  in  Saundere  v.  Duaman  (uM  aitp.), 
treats  that  case  as  of  no  anthority  on  this  pomt, 
because  it  was  given  np  at  the  bar,  but  the  jadg- 
mant  doce  not  show  that  it  was  decided  on  the 
oonnnion  d  the  other  side.  Then  Emanuel  was 
not  a  stranger  when  he  paid  the  premiums,  he 


[Or.  or  Arr. 


had  a  contract  which,  whether  he  could  have 
enforced  it  or  not,  he  relied  upon  as  giving  him 
an  interest.  If  one  person  adopts  and  enjoys  the 
benefit  of  what  has  been  done  by  another  his 
request  will  be  presamed.  [Bowbn,  L.J. — The 
law  is  BO  laid  down  in  the  notes  to  Lampleigh 
V.  BraiAwdft  (Smith  L.  0.  jp.  168),  but  it  seems 
to  be  stated  too  widely.  li  that  were  the  law 
salva^  would  prevail  at  common  law  as  well  as  in 
maritime  law,  which  it  certainly  does  not.]  A  re- 
quest may  be  implied  from  the  conduct  of  the  party. 
Here  the  other  parties  acquiesced  in  a  payment 
made  by  Emannel  under  the  belief  that  he  nad  a 
title,  and  the  observations  in  ile  Lealie  (48  L.  T. 
Bep.  N.  S.  567  ;  23  Ch.  Div.  564-5)  are  in  favonr 
of  a  lien  being  so  created.  After  the  liquidation 
Emannel  had  no  interest  in  the  eqnity  of  redemp* 
tion,  therefore  he  must  have  paid  the  premiums 
because  of  bis  riffht  under  the  contract,  as  he  had 
no  other  title.  In  Burridge  v.  Bova  (ttftt  sup.)  it 
was  held  that  the  person  who  paid  the  premmms 
was  entitled  to  a  lien,  though  his  title  to  the 
whole  benefit  of  the  policy  was  negatived.  Shear- 
man V.  Britith  Empire  Mittucd  lAfe  Aeevuraitioe 
Company  {ubi  aup.),  Oill  v.  Downing  (oO  L.  T.  Rep. 
N.  S.  167;  L.  Rep.  17  Eq.  316),  and  Aylwinv. 
Witty  {vhi  aup.)  support  the  respondent's  conten- 
tion. Clack  V.  Holland  {ubi  aup.)  merely  deter- 
mines that  a  trustee  who  has  funds  in  haud  for 
keeping  up  a  policy  cannot  get  a  lien  for  what  he 
advanced  out  of  his  own  moneys  for  that  purpose. 

BeddaU  for  Emanuel's  trustee  in  bankrupti^. 

Cotton,  L.J.— This  is  an  appeal  by  Mrs.  Falcke, 
the  representative  and  widow  of  the  late  Mr. 
Falcke,  against  an  order  of  Bacon,  Y.C.,  who 
allowed  the  respondent,  the  defendant,  Ifr. 
Emanuel,  a  payment  of  12111.  19«.  2d.  made  by 
him  in  respect  of  a  premium  on  a  policy  of 
insurance  for  29,0001.  The  facts,  stated  shortly, 
are  these Mr.  Emanuel  had  purchased  this 
policy  and  then  mortgaged  it  to  the  office.  He 
Mubsequently  mortgaged  it  to  Mr.  Falcke  under 
these  circumstances :  Mr.  Falcke  had  dealings 
with  Mr.  Benn-Davis,  who  formerly  carried  on 
bnsinesi  as  a  solicitor  in  London,  and  apparently 
Mr.  F^cke  put  the  whole  of  his  money,  65002.,  in 
his  hands  for  the  purpose  of  investment.  Emanuel 
had  transactions  with  Davis,  and  he  got  60001. 
of  this  money  from  Davis,  and  he  gave  to  Davis 
an  assignment  to  Falcke  of  the  policy  as  security 
for  the  60001.,  subject  to  the  previous  charge  to 
the  office.  Emannel  subsequently  mortgaged  this 
policy  to  other  persons,  and  then  in  the  year 
1883  ne  became  insolvent,  and  filed  a  petition  for 
liquidation.  Then  there  was  a  composition  by 
which  certain  of  his  creditors  (a  sufficient  number 
I  presume)  agreed  to  take  2c.  in  the  pound,  bnt 
under  the  resolutions  those  creditors  who  had 
securities  on  this  policy  were  to  rely  on  their 
securities,  and  not  to  have  the  2s.  in  the  pound. 
That  2<.  in  the  ponnd  was  naid.  There  was  a 
provision  in  the  rraolutions  toat  iJl  the  property 
of  the  debtor  Emannel,  except  the  eqnities  of  re- 
demption in  the  properties  on  which  creditors 
held  securities*  which  excepti(m  would  include 
this  policy,  should  be  assigned  to  his  friends  who 
provided  the  2c.  in  the  pound.  This  policy  then 
not  being  expressly  provided  for,  the  eqnity  of 
redemption  in  it  which  had  vested  in  the  trustee 
under  the  liquidation  petition  became  subject  to 
the  ordinary  law,  according  to  i^ch.  wtuiilj^ 
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composition  wm  paid  and  Knmnael  was  entitled 
ta  nis  discharge,  he  would  be  entitled  to  « 
reassignment  from  the  trustee  in  the  liqnidatum. 
Thus  lie  iras  ultimate  owner  of  the  equity  of 
redemption  in  this  policy,  aobjeet  to  vanotia 
diarges.  But  there  ia  another  traasBction  to  be 
icfesn^ct  to.  Ja  the  antnmn  ol  tb«  yeur  1883  (the 
dehtor  haring  obtained  his  order  of  disoharf^ 
in  Ifarch)  letten  passed  between  bim  and  DaTia^ 
under  wluch  there  was  (it  Davis  was  anthwised 
to  Bell)  «  contract,  which  I  w31  take  to  be  as  the 
rentondent  contends,  a  conixact  for  the  sale  ol 
Falcke'a  interest  in  the  policy  to  Emanuel  for 
SOI.  That  contract  baa  never  been  carried  into 
eCEect,  and  the  Yice-Chancellor's  jBdament  has 
treated  it  as  ineSetftnal,  for  be  has  oraered  that 
Sirs.  Falcke^  as  the  repreeoatatiTe  of  Falcke,  shall 
have  the  balance  of  the  mone^  produced  bj  the 
Bale  of  the  policy  after  satisfpng  the  claim  of  the 
office,  and  after  providing  for  12111.  19f.  2d.  paid 
by  Emannel  in  Aug.  1883  for  m  premium  them  be- 
coming due  on  the  policy.  The  question  is,  was 
the  viee-ChanceUor  ngbt  in  directing  that 
12112.  1S«.  2(2.  to  be  repaid  toThnmirif  IStfm 
let  uB  see  what  the  general  law  is.  It  is  not 
disputed  that  if  a  stranger  pR3rB  a  promom 
on  a  poliCT  that  payment  gives  him  no  lien 
on  the  peucy.  A  man,  by  making  a  payment 
in  respect  of  property  beknging  to  another,  if  he 
does  BO  wtthoot  request,  is  not  entitled  to  any 
lien  or  charge  on  that  proparty  for  such  payment. 
If  he  does  work  up<m  a  house  without  request,  he 
ffets  no  lien  on  the  house  for  the  work  done;  If 
UK  money  has  been  paid,  or  the  work  don^  at  the 
request  of  the  person  entitled  to  the  property, 
the  peTBon  paying  the  money  or  doing  the  work 
has  a  rij^t  dc  action  aganist  the  owner  for  tbe 
money  paid  or  for  tbe  work  done  at  his  request. 
If  here  there  had  hem  circumstances  to  lead  to 
the  Goodusian  that  there  was  a  le^oest  by  Fakke 
this  premium  sboald  be  paid  by  Eauumd, 
then  thore  mmld  be  a  claim  against  Faleke  or 
luB  representative  lor  the  noney,  and  I  do  not 
say  that  there  nig^  not  be  a  lien  on  the  pt^cj. 
Bat  in  my  G|Mnion  there  la  ao  eridenoe  upon 
which  we  should  be  justified  in  coming  to  tbe 
conclusion  that  there  was  any  request,  implied  or 
exiveesed,  try  IVdeke  to  Emanutd  to  pay  this 
money.  An  eopress  request  is  not  snnested. 
Was  there  on  implied  request  F  I  liiink  that  in 
a  case  of  this  sort,  wheco  money  is  paid  in  order 
to  keep  alive  property  which  bdones  to  another, 
a  request  to  makeih^  payment  mi^t  beimpHed 
from  slight  circumstances,  but,  in  my  opinion, 
there  is  no  circumstanoe  here  in  evidence  from 
which  sa^  a  request  can  be  imfriied.  The 
respondent  pnt  the  case  on  the  broad  ground 
that  if  acyooe  takes  advantage  oi  a  oootract 
entered  into  by  miothw,  he  adofita  the  contract 
and  is  bomod  it.  Thn^  il  A.  haj*  something 
for  B..  and  B.takaBtbeBabjeetoE  tiiat  eontrart. 
then  he  is  bound  to  pay  A.  or  tkesbcnikeeper  wbe 
snpiaies  tbe  articles.  Ten ;  bat  in  that  case  Bl^ 
acoepfcaaea  of  the  goods  is  a  ratification  of  As 
aatbority  to  order  goods  in  B.'s  name,  on  whitA 
A.  wrongfully  assomed  to  act.  IntheiwesentoaBe 
it  is  not  shown  that  Falcke  had  any  knowledge 
of  tbe  negotiations  between  Davis  and  Enumoel, 
and  it  is  not  possible  to  infer  that  Fakke  ever 
anthoriaed  or  afterwards  ad<^ted  the  payment 
of  the  wemium.  It  must  be  remembered  that 
Hrs.Fideki^aIthoagb  she  gets  the  benefit  of  tbe 
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payment,  is  not  taking  advantage  of  any  ocmfcraot 
then  entered  into  between  Davis  and  Emaniid 
in  respect  of  which  Emanuel  paid  the  premim^ 
but  sne  is  taking  advantsge  of  tbe  contxart 
effected  fay  the  p^icy  of  insoranoe  wfaic^  mm 
assigned  to  Falcke  by  Kniannel.  It  is  veij  tma 
that  she  gets  an  i'y^*"t^'  famefit  frtnn  the  F>|f' 
ment  made ;  hot  that  is  not  Hbe  oootract  dm  m 
»M^>"'"g  to  enforce.  She  is  seeking  to  enforce  Am 
contract  entered  into  faj  the  person  who  effected 
the  policy.  Now,  let  us  examine  the  other 
grounds.  The  Vioe-Ghano^or  appears  to  hav« 
tbouf^t  that  the  payment  was  made  by  Emamiel 
by  reason  of  a  contract  which  he  had  with 
iWke,  and  therefore  that^  though  eSect  oonld 
not  now  bo  given  to  that  oonuoct,  he  waa 
entitled  to  be  rqnid.  If  that  was  the  Yiee> 
CbanceUor'a  view,  with  grwt  respect  I  asnst 
differ  from  him.  There  is  no  evidenoe  to 
show  that  Falcke  authorised  the  contract 
between  Davis  and  EmanncL  It  is  said  that 
he  must  be  assumed  to  have  authcMised  xfe 
because  he  left  everything  to  Davis.  But 
even  if  he  did  leave  evmrthing  to  Davi^ 
as  rmurda  the  investment  of  his  mon^  thai 
wonli  not  give  aa  anthori^  to  Davis  to  reaKsa 
the  investmoits  by  sa]&  la  my  opinicn  there 
is  no  support  whatever  to  the  contention  that 
Davis  was  authonsed  to  enter  into  a  cantraet  fior 
sale  to  Emanoel,  and,  that  being  so,  what  ri^it 
can  the  belief  of  Emumetl  that  he  had  a  contract 

five  to  bim  as  regards  these  payments  t  None: 
t  is  very  true  that,  if  a  man  wno  has  a  title  to 
property  sees  another  expeniHng  money  npon  it 
in  the  erroneous  beJief  that  he  has  a  tit&  to  it 
when  he  has  not  a  title,  there  is  an  important 
doctrine  of  courts  of  eipiity  which  will  prevent 
the  real  owner  from  insisting  on  his  title  so  as  to 
deprive  the  person  who  was  acting  on  the  snppo- 
sition  of  his  title  the  benefit  of  his  exp^idi- 
tnre.  Bat  in  order  to  make  this  doctrine  appGfr 
able,  there  must  be  not  only  knowledge  on  tbe 
part  of  tbe  persrat  havinf;  the  real  title,  that  tbe 
man  irhom  be  sees  so  acting  believes  he  has  a  title 
and  acts  in  ewsequence  of  that  belief,  but  also  a 
knowledge  that  the  title  on  the  faith  of  which  he 
is  acting  is  a  bad  one.  But  there  is  nothing  faece 
to  show  that  this  contract, 'which  was  enterctd  into 
by  Emanuel  was  in  any  way  known  to  Falcke ;  and 
in  mv  opinion  the  mere  fact  that  EmanneL 
thought  it  was  a  good  contract,  and  that  he  paid 
bis  money  in  that  belief  cannot  give  him  ax^ 
ri^t  as  SAinst  Fslcke.  But  what  was  the  poan 
tion  of  iSaanud  at  the  time?  He  was  in  my 
fipinion  owner  of  the  ultimate  equity  of  redemp* 
turn.  Does  that  give  him  a  right  to  have  thm 
sum  paid  by  him  for  preminm  repaid  to  hint  ou^ 
of  the  moneys  arising  from  the  policy  F  In  my 
opinion  it  does  no^  It  wonid  be  strange  indeeo. 
if  a  mortgagor  expeadiiw  money  on  wa  mort* 
gaged  property  conMestwidi  a  ohayge  in  reapect 
M  that  eiqienaitan  in  prioriliy  to  tin  mortgsge. 
It  is  true  Oat  here  the  nurtgagor  the  nlrmilii 
owner  of  the  eqnity  of  redempticn  was  no  loqnr 
personally  liable  to  pay  the  sums  charged  on  the 
policy,  and  was  not  bound  hy  the  covenant  to  pay 
the  premium,  fant  he  pays  it  as  the  own^  of  tlw 
equity  of  redemption  entitled  to  the  ultimate 
interest  in  the  property,  although  not  personally 
bound  to  pay  the  debt  or  provide  for  the  pre- 
mium.  It  must  be  considered,  in  my  opinioa, 
that  he  pmd  it  not  so  as  to^get  uy  ojaim  a 
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priority  to  the  iacnmbnmoer,  but  in  order  to 
nCein  the  ben^t  of  the  interest  niiidk  vonld 
eome  to  him  if  the  property  prored  sofficieDt  to 
ftff  off  tiie  previous  incombrmncers.  In  my 
opmion  it  woiud  be  nttwly  wrong  to  say  that  a 
mortgagor,  the  owner  of  the  eqnity  of  mdemp- 
tion,  can  onder  thnae  cireamstazices  defeat  the 
incnmbranoers  on  the  estate.  Suppose  the  mort- 
gage jRoperty  is  a  mine,  and  the  owner  of  the 

7iity  of  redemption  were  to  spend  htr^e  smns 
money  m  order  to  prerent  the  mine  being 
flooded  or  otherwise  destroyed,  oould  he  have  in 
reject  of  that  expenditure  a  lien  on  the  estate  as 
agamat  the  persooe  havii^  charges  and  mort- 
oiges  on  that  estate  P  In  my  opinion,  no.  Bat 
men  it  ia  said  that,  as  reganu  pcdiciee  of  insnr- 
me,  there  an  anthorities  whidi  lead  to  a  dzfferent 
eondnnon,  and  establiah  that  moneys  paid  <or 
pwninma  mnat  be  allowed  b^ove  the  inoom- 
onukoer  can  chum.  ^Hie  earlieet  aothority  that 
was  referred  to  was  Weat  v.  Beid  (vhi  sup-).  There 
sndonbtedly  persona  who  had  not  got  a  title  to  the 
pdlk^  were  allowed  the  snms  which  they  had  paid 
to  nep  it  on  foot.  Bat  ander  what  cireum- 
rtanoes  P  There  was  a  mortgage  which  was  not 
effectual  as  against  the  assignees  in  bankmptcy 
in  consequence  of  notice  not  having  been  given ; 
Int  before  the  life  had  dropped,  whsn  the  policy 
was  still  running,  the  solicitor  acting  for  tlw 
mortgagee  wrote  to  the  sc^itors  of  the  assignees 
reeommending  that  a  sale  of  the  policy  should 
be  carried  into  effect,  and  stating  that  the  annnal 
praaiam  was  on  the  ptnnt  of  becoming  due,  and 
dSenng  to  pa^  tt  in  order  to  keep  the  policy  cm 
iwt  if  aothwised  to  do  so  li^' the  assignees.  I^tm 
was  aoihai^  at  asngnees,  and  thai  tite  soUctton 
«f  the  new  assignees  declined  to  inteilere  as 
zegarda  the  sale  or  the  payment  of  the  premunn. 
Th  mwCgagee  went  tm  paying  the  preminms  for 
mmn  yeara  till  the  life  dropped.  Under  those 
enenmatauces  I  think  it  mignt  w^  be  held  that 
there  were  cireamstanoea  fram  whtdi  the  inw 
WDold  boiplj  a  requeat  or  a  eontract  to  pay  thoe 
jpfeminms,  if  the  policy  ultimately  turned  out  to 
Mopg  to  the  assignees  and  not  to  the  party 
ifialring  the  payment.  The  prant  does  nol  seem 
to  bare  been  argned,  bat  was  given  up  by 
comisel  for  the  assigneee  in  the  progress  of  tlte 
ease.  Then  Surridge  v.  Eow  (ubi  tup.)  before 
Snight-Bnioe,  L.J,  when  Tice-Chaocellor,  was 
nCaiied  ta  His  opinion  was  clearly  against  the 
eoBtentiom  on  b^alf  of  ShnanueL  What  he 
am  ii  Uns:  "  Pmn  whatever  motive  jUderman 
WmdMSter  paid  these  premium  b,  if  they  were  not 
yaid  by  means  ot  any  ontracfc  with  tM  trnsteei^ 
er  with  Mr.  Bnrridge  «■  his  wiftv  the  oonae- 
qorace  of  those  pajnnenta  would  not  be  the 
aetmisilnon  of  the  prooerty  in  the  policies  by 
Alderman  Winoheeter."  It  is  aaid  that  thu 
mesnt  that.  Alderman  'Wim^ieeter  would  not  get 
the  property,  hat  only  have  a  lien.  That  cannot 
be  what  was  meant,  for  how  could  Mrs.  Burridge, 
the  tenant  for  life,  posriUy  by  any  contract 
wfaieh  she  made  with  Winoiester,  give  him  a 
litle  to  the  policies  P  Kmtlier  she  nor  the  tmrtees 
anM  do  so,  but  Winchester  mig^  no  doubt,  bj 
oi^raet  with  them,  acquire  a  uea  on  the  pro- 
perty for  an^  sums  properly  paid  by  him  in  order 
tspreiervait.  Then  hemoceeds:**  Nothing  that 
has  been  stated  to  me  has  had  the  effect  of  per^ 
^ding  me  that  without  any  contract  for  that  ' 
pnpOB^  the  men  laet  of  making  p^rmaate  ol 


the  preniiams,  however  necessary  that  might  be 
for  the  preeervation  of  the  property,  would  give 
tbe  party  making  those  paymMits  a  title  to  the 
property.  I  am  not  aware  that  there  is  any 
authority  or  principle  in  support  of  any  such  prtv 

gisition.  I  must  therefore  bold  that  StrB. 
urridge's  life  interest  in  the  policy  fund  exists 
in  her,  not  affected  in  any  way  by  what  has  been 
done  except  to  this  extent  that,  if  there  be  any 
dispute  whether  or  not  Alderman  WinchestOT 
was  repaid  the  amount  of  the  preminms  by  means 
of  the  detention  of  the  income  which  he  was 
liable  to  pay  to  Urs.  Bnrridge,  there  must  be  an 
inquiry  on  that  point."  Then  follow  in  brackets 
the  words :  "  It  was  here  stated  at  the  bar  that 
he  waa  repaid."  Then  the  yice-Chancellor  goes 
on:  '*Then  that  fsofc  must  appear  on 
the  decrae.  It  then  remains  to  consider 
title  of  Hra.  Burridge  to  oonpensatioi  or 
indemnity  in  rsspeet  of  the  payments  which  she 
has  made,  and  which  her  husband's  estate  waa 
liable  to  mak&"  She  had  hem  formerly  married 
to  llr.  Bow,  who  was  boand  to  pay  the  preminma 
on  tbeee  policies,  and  the  Vioa-Chaneellor  is  then 
treating  heras  having  (inconBequence  of  Alderman 
Winchester  being  repaid  oat  of  her  income)  her- 
self ont  of  her  itusome  paid  these  {xeminms.  "  It 
is,  as  I  nnderstand,  proved  in  the  cause  that  Mrs. 
Borridge,  out  of  her  income,  or  by  means  oi 
dednetiona  out  of  her  inciMne,  has  actiully  paid 
the  preminms  to  a  certain  extent  on  the  policies 
which  his  estate  was  liable  to  pay.  I  most 
therefore  declare  that  the  plaintiff,  Mr.  Bnlridge, 
in  rigftt  <rf  his  wil^  has  m  respect  of  the  sums 
ohai'ged  against  her  fm  these  preminms  a  lien 
uponBow's  itttotest  under  theaefetlemant,  iriiether 
it  has  been  aamgned  not  to  Aldormaa 
Wmdbe^xr.**  Thsr^ora  the  tenant  for  life 
having  repaid  to  Winobester,  who  actnallypaid 
the  preminms,  the  amonnt  of  those  premiams, 
was  held  entitled  to  a  lien  as  against  the  interest 
<rf  Bow  under  the  settlement.  Bow  having  boimd 
himself  to  make  those  payments,  and  the  decree 
carries  that  into  effect.  The  court  refused  in 
any  way  to  recoi^tse  the  title  of  Winchester,  bat 
tTMtea  the  r^fat  of  tiie  t«iant  for  life,  Mrs. 
Birridge,  as  ^;ood  to  this  extent,  that  she  had 
a  lien  as  against  the  interest  of  Bow  under  the 
settlement,  for  premiums  paid  by  her  which 
he  was  bound  under  the  settlement  to 
provide  for.  The  next  case  was  Shearman 
V.  Tha  Brititk  Empire  Mutual  Life  Inmr- 
oaes  Company  (obi  st^i.).  There  undanbtedfy 
the  Uaster  of  the  Bolls  flave  to  a  bank* 
mpt  mortgagor  credit  tor  premiimu  paid  after 
the  bankruptcy  and  a  lien  for  the  amount  of 
preminms,  ont  for  what  reason  does  not  appear  at 
all  in  tbe  rtftort.  All  that  the  reporter  has  told  as 
is  this,  that  the  Master  of  the  BoUs  said  that  the 
plaiwriff,  the  mortgagor,  Tras  clearly  entitled  to 
the  policy  moneys,  but  that  the  premiums  paid 
Bi^Mbquently  to  the  bankmptcy  were  in  the 
nature  of  salvage  moneys,  and  the  plaintiff  must 
repay  them  to  thele«al  personal  re^xesentative  of 
the  mortgagor,  with  interest  upon  them.  Fry, 
hJ.,  in  Sanndert  t.  Dumman  (38  L.  T.  Bep. 

a  418;  7  Ch.  Div.  829).  has  suggested,  and 
I  think  it  is  highly  probable  that  is  tbe  correct 
eiplanation,  that  the  decision  wwt  on  t^e 
ground  tiiat  previous^  to  the  institution  <rf 
uw  soit,  the  plaintiff  the  morteWM  of  the 
polii7.  had  oM  to  Jg>^,l@ba^ 
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representatiTe  a  anni  larger  than  the  amonnt  of 
the  premiums,  with  interest  thereon  at  4  per  cent. 
That  Terr  probably  is  the  ground  of  the  decision. 
Bat  if  the  Master  of  the  Kolls  meant  to  express 
an  opinion  that  a  person  having  no  interest  in  a 
policy  can,  by  payment  of  the  preminms,  acqaire 
a  lien  on  the  policy,  I  am  honnd  to  say  that  I 
differ  from  that  view.  The  next  case  was  OiU  v. 
Dotming  (ubi  sup.)  which  was  a  very  peculiar 
ease.  A  married  woman  who  was  tenant  for  life 
with  a  restnunt  on  anticipation  of  trust  property, 
which  included  a  policy  of  aunrance,  had  power 
after  her  life  estate  to  arnxunt  by  deed  or  will  the 
trust  proper^.  By  deed  she  appointed  the  policy 
for  the  benefit  of  mortgageesj  and  declared  that 
the  mortgagees  shoold  be  paid  out  of  the  polity 
moneys,  not  only  the  money  advanced  wiuL 
intereRt  and  coats,  bnt  also  any  sum  that  th^ 
paid  for  preminms.  The  policy  became  payable, 
and  the  mortgagees,  who  had  paid  premiums  to 
keep  the  policy  on  foot,  filed  their  bill  to  enforce 
their  security.  The  mortgage  debt  conld  not  be 
paid  till  after  the  death  of  the  tenant  for  life, 
oecanse  there  was  a  restraint  on  anticipation, 
bat  Hall,  V.C.  'gave  to  the  mortgagees  who  had 
paid  the  premiums  immediate  payment  of  the 
sum  which  they  had  expended  for  payment  of  the 
preminma.  That  I  think  i>  explamed  by  this, 
that  thongh  there  was  a  restraint  on  anticipa- 
tion which  prevented  payment  of  tlw  sum  chained 
during  her  lifetime,  yet  in  the  settlement  there 
was  a  provision  that  the  trustees  might,  if  they 
should'think  fit,  apply  any  part  of  the  income,  or, 
if  that  should  be  insnfBcient,  any  part  of  the 
capital  in  payment  of  the  premium.  It  is  very 
true  that  the  trustees  had  declined  to  do  this, 
but  as  that  power  to  do  so  was  given  to  them,  the 
Yice-Chancellor  considered  that  it  was  right  for 
him,  in  the  exercise  of  that  power,  to  pay  imme* 
diately  the  sums  which  had  been  mid  for  pre- 
miams.  In  support  of  that  view  Try,  L.J.  nas 
pointed  out  to  me  that  at  the  time  of  the  mortgage 
and  the  settlement  thn  policy  had  been  handed 
over  by  the  trustees  to  the  plaintiff,  aa  if  sub- 
Btitating  him  in  their  ]dace  for  the  purpose  of 
dealing  with  the  income  with  reference  to  the 
payment  of  premiums.  The  real  explanation  of 
the  case,  in  my  opinion,  is,  not  that  permission 
was  given  to  persons  who  paid  those  preminms 
without  authority  to  claim  a  lien  for  the  amonnt 
of  the  premiums  either  on  the  income  or  the 
capital,  but  that  the  only  question  was  whether 
payment  was  to  be  made  to  them  immediately, 
notwithstanding  the  restraint  on  anticipation. 
That  restraint  on  anticipation  would  not  have 
prevented  the  trustees  from  paying  the  preminms, 
and  BO  did  not  prevent  re^yment  to  the  mort- 

f gees  who  paid  them.  The  only  other  case, 
think,  which  need  be  referred  to  is  Ayhein  v. 
Witty  {ubi  mp.),  in  which  the  respondents 
contended  Kindersley,  Y.C.  laid  down  a  rule 
which  would  justify  the  order  now  under  appeal. 
Bnt  I  can  find  nothing  in  that  case  to  support 
the  respondents'  argument.  The  Tice-Chancellor 
there  nfused  to  apply  the  doctrine  alleged  by  the 
respondents  to  be  generally  aj^icable  to  these 
caseSf  that  a  person  whose  expuuiiture  has  saved 
the  property  nas  a  lien.  In  that  case  there  was 
a  contract  in  a  deed  which  authorised  the  pay- 
ment by  the  trustees  of  preminms  as  against  the 
owner  TTrimmer,  the  authority  being  continued 
only  until  a  certain  mcrtgaga  debt  was  paid. 
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Trimmer  and  two  sureties  corenaated  for  pay- 
ment of  the  preminms.  There  was  a  subsequent 
assignment  of  the  equity  of  redemption  to  a 
trustee  for  Trimmer's  creditors.  Trimmer  fail- 
ing to  pay  the  premiums  the  sureties  paid  them. 
The  Yice-Chancellor  considered  that  the  trustee 
for  Trimmer's  creditors  took  subject  to  the  pro- 
visions in  the  first  deed  as  to  payment  of  pre- 
minms ;  that  under  the  first  deed,  if  the  sureties 
paid  the  premiums  they  had  a  lien  on  Trimmer'a 
interest  under  it,  and  that  the  creditOTs,  there- 
fore, conld  not  uiae  tbe  proceeds  of  the  poticiea 
withont  repaying  the  premiums.  Jn  my  opinion* 
that  case  in  no  way  assists  the  cmitoiticm, 
of  the  respondents.  With  the  greatest  respect 
for  the  views  of  Bacon,  Y.C.,  I  must  hold  here 
that  the  balance  of  the  money  received  under  this 
pidicy,  aftor  paying  the  office  who  were  the  first 
mortgtu;ees,  must  Ee  paid  to  Mrs.  Fidoke  wiUioab 
any  depletion  in  respect  of  the  premium  paid  hy 
Mr.  Emanuel. 

BowEir,  LJ. — I  am  of  the  same  opinion.  The 
general  principle  is  beyond  all  question  that  work 
and  labour  done  or  money  expended  by  one  man 
to  preserve  or  benefit  the  property  of  another,  do 
not,  according  to  English  law,  create  any  lien  upon 
the  property  saved  or  benefited,  nor  even,  if 
standing  alone,  create  any  obligatioa  to  repay  the 
expenditure.  Liabilitiea  are  not  to  be  foroed 
upon  peofde  behind  their  hacks  any  mere  than 
yon  can  confer  a  benefit  upon  a  man  against  his 
will.  There  is  an  exception  to  this  pn^xwituBi  in 
the  maritime  law.  I  mention  it  because  the  word. 
"  salvage  "  has  been  used  from  time  to  time 
throughout  the  argument,  and  some  analogy  is 
sought  to  be  established  between  salvage  ana  the 
right  claimed  by  the  respondent.  With  regard 
to  salvage,  general  average,  and  contribution,  the 
maritime  law  differs  from  the  common  law.  That 
has  been  so  from  the  time  of  the  Roman  law 
downwards.  The  maritime  law,  for  the  purposes 
of  public  policy,  and  for  the  advantage  of  trade, 
imposes  in  these  cases  a  liability  upon  the  thing 
sav^,  a  liability  which  is  a  special  consequence 
arising  out  of  the  character  of  the  mercantile 
enterprises,  the  nature  of  sea  peril,  and  the  fact 
that  the  thing  saved  was  saved  under  ^reat  stress 
and  exceptional  drcomstmcee.  No  smiilar  doc- 
trine applies  to  things  lost  uptm  land,  nor  to 
an^hing  except  ships  or  goods  in  peril  at  sea. 
With  regard  to  goods  upon  which  labour  or  money 
is  expended  with  a  view  of  saving  them  or  bouB- 
fiting  the  owner,  there  can,  as  it  seems  to  me, 
according  to  the  common  law,  be  only  one  prin- 
ciple upon  which  a  claim  for  repayment  can  be 
baaed,  and  that  is  where  you  can  find  &ictH  from 
which  the  law  will  imply  a  contract  to  repay  or 
to  give  a  lien.  It  is  perfectly  true  that  the  infe- 
rence of  an  understanding  between  the  parties, 
which  you  may  translate  mto  other  lan^age  by 
calling  it  an  implied  contract,  is  an  inference 
which  will  unhesitatingly  be  drawn  in  cases 
where  the  circumstances  plainly  lead  to  the  con- 
clusion that  the  owner  of  toe  saved  property 
knew  that  the  other  party  was^  laying  out  his 
monqy  in  the  expectation  (A  being  repaid.  In 
other  words,  yon  must  have  circumstances  from 
which  the  proper  inference  is  that  there  was  a 
request  to  perform  the  service.  It  comes  to  the 
same  thing,  but  I  abstain  from  using  the  word 
"  request  more  than  is  necessuy,  lor  few  of 
plimging  myself  into  all  the  a^^^^^mh^^tass- 
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mentft  connected  with  the  eases  about  requests. 
Bat  wherever  yon  find  that  the  owner  of  the 
property  saved  knew  of  the  service  being  per- 
formed,  yon  will  have  to  ask  yonrself,  and  the 

Siestion  will  become  one  of  fact,  whether  under 
I  the  oircnmstantTes  there  was  what  the  law 
ails  an  implied  contract  for  repayment,  or  a 
contract  whidi  would  give  rise  to  a  lien  f  Nov, 
k  the  present  case  bow  can  it  be  said  that  Hr. 
Falcke,  whose  representatiTe  la  claitDine  the 
benefit  of  this  pdu^,  so  oondnoted  himself  as  to 
jastify  any  inference  of  that  kind  on  the  part 
of  Mr.  EmanaelP  There  Is  abeolately  no  fact 
from  which  any  sach  inference,  as  it  seems  to  me, 
can  be  drawn  at  common  law.  But  then  it 
is  said  that,  though  at  the  time  there  may 
have  been  no  such  implied  contract,  never- 
theless the  aubseqaent  attempt  on  the  pare 
of  Mr.  Falcke's  representative  to  take  the 
benefit  of  the  preserved  policy  makes  her,  by 
virtne  of  something  in  the  nature  of  adoption  or 
ratification,  liaUe  to  repay  the  money  expended. 
There  is  nothing  more  va^e  than  the  way  in 
which  the  word  adoption  is  nsed  in  arguments 
■t  law,  and  sometimes  the  language  used  aboat 
sdoptiini  is  imported  into  arguments  about 
ratification.  There  is  no  such  thing  in  law  as 
adopting  or  ratifying  anything,  except  the  sanc- 
tioning an  act  in  such  a  sense  as  to  make  ^ou 
Hable  for  it.  A  man  can  ratify  that  which 
purports  to  be  done  for  him,  but  he  cannot  ratify 
a  thing  which  purports  to  be  done  for  somebody 
rise.  Ratification  only  takes  effect  in  law  from 
its  being  equivalent  to  a  previous  authority,  and 
a  previous  authority  is  an  incident  which  only 
arises  in  the  relation  of  principal  and  agent. 
There  have  been  many  attempts  to  make  people 
liable  by  what  is  called  adoption  of  a  contract, 
or  of  some  other  act  which  never  purported  to 
be  made  or  done  on  their  behalf,  and  such 
ationpts  have  failed.  I  may  instance,  as  a 
Issding  ^pe  of  that  class  of  casest  the  attempts 
that  have  been  made  of  late  to  make  companies 
liable  for  contracts  entered  into  hy  promoters. 
Kow,  the  first  observation  with  regu^  to  the 
attempt  to  make  Mr.  Faldce's  estate  Bable  on  the 
ground  that  his  representative  has  taken  the 
benefit  of  what  Emanuel  has  done,  is,  that  what 
Emanuel  did  was  not  done  for  Falcke's  estate. 
Still,  if  he  or  his  representative  took  the  benefit 
of  it  under  such  circumstances  as  raise  the 
proper  inference  of  a  fresh  contract  to  pay, 
that  would  be  altogether  a  different  matter. 
But  when  we  come  to  examine  the  case,  there 
is  not  a  single  £ftct  which  raises  the  slightest 
|n«sumption  that  there  was  any  intention  at  any 
time  either  before  Mr.  Falcke's  death  or  after- 
vards  on  the  part  of  those  who  were  ne^tiating 
vith  Mr.  IDmanuel,  to  ask  him  to  pay  this  sum  of 
money.  So  much,  therefore,  for  toe  idea  of  a 
lien  or  a  r^;ht  to  be  repaid  even  this  sum  at 
common  law.  Now,  in  equity,  what  is  there  here 
to  ^ve  rise  to  any  saoh  n^t  P  The  cases  in 
equity  were  examined  by  Fry,  L.J.  in  As  Lealie 
{ubi  eup  ),  and  the  general  rnle  is  the  same  in 
equity  as  at  law.  What  have  we  here  to  take 
this  case  out  of  the  general  rule  P  Mr.  Emanuel 
iraa  the  owner  of  the  equity  of  redemption. 
Does  the  mere  &ct  that  the  owner  of  tfae  equity 
of  redemption  paid  premiums  to  keep  alive  the 
policy  give  him  a  right  against  the  mortgagees 
to  have  the  moneys  which  he  so  upended  paid 
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in  priority  to  their  debt  P  He  paid  in  his  own 
interest ;  he  did  not  pay  in  the  interest  of  the 
mortgagees.  There  can  be  no  question  here  of 
acquiescence.  The  mortgagor  does  not  pay  under 
a  mistake  of  fact,  or  any  mistake  as  to  his  own 
title.  The  mortgagee  does  not  stand  by  and 
allow  him  to  pay  umler  such  a  mistake ;  and,  as 
regards  any  notion  that  he  was  allowed  to  pay 
under  the  expectatum  that  he  wonld  be  repaid 
again,  or  would  have  a  lien  for  the  money  upon 
the  policy,  I  have  examined  that  a}ready  in  the 
first  part  of  the  observations  I  have  been  making. 
If  there  were  any  acquiescence  of  this  last 
kind,  it  would  be  an  acquiescence  from  which  in 
common  law  you  wonld  draw  the  inference  of  a 
contract ;  but,  as  I  said  before,  there  is  no  fact 
that  leads  to  that.  Then,  what  equity  is  there 
that  can  be  relied  upon  P  It  is  not  even  a  case 
where  the  owner  of  the  saved  property  requires 
the  assistance  of  a  court  of  equity,  or  the  name 
of  the  person  who  has  paid  that  money  to  get 
the  property  back.  Here  the  simple  question  is, 
whetner  there  are  any  facta  from  which  wo  can 
say  that  it  is  unjust  or  inequitable  that  Mr. 
Faicke'B  rewesoitatiTes  should  be  ^owed  to 
have  that  which  is  their  own.  Tf  yon  state  the 
case  in  that  way,  the  answer  is  obTioas,  for  I 
cannot  see  anythiing  of  the  Idnd. 

Fbt,  L.J.— I  also  feel  myafHt  unable  to  ooncur 
in  the  judgment  of  the  learned  Vice-Chancellor, 
but,  haying  regard  to  the  respect  which  we  all  feel 
for  his  judgments,  it  is  proper  that  I  should  add  a 
few  words  to  explain  the  gi'ounds  upon  which  I 
differ  from  his  conclusion.  The  controversy 
arises  with  regard  to  the  payment  in  the  montn 
of  Aug.  1883  of  a  premium  upon  a  policy  origi- 
nally taken  out  in  the  name  of  the  Duchesse  d© 
Banffremont.  At  that  time  the  property  was 
vested  in  Mr.  Emanuel  as  the  owner  of  the  equity 
of  redemption  in  it.  It  was  subject  to  a  charge 
in  favour  of  the  company,  to  a  charge  in  favour  ot 
Mr.  Faloke,  and  to  charges  in  favour  of  other 
persons.  Tba,t  being  the  position  the  policy, 
the  person  entitled  to  the  equity  of  redemption  in 
that  policy  pays  the  preminm.  Now  primd  faeie 
it  appears  to  me  to  oe  plain  that  a  payment  of 
money  to  maintain  property  made  ay  a  mort- 
gagor gives  no  right  or  lien  to  the  mortgagor  as 
against  his  mortgagee,  ud  therefore  Mr.  Falcke 
or  Mrs.  Falcke,  as  i-epresontin^  him,  has  a  plain 
primd  facie  title  to  the  policy  money  to  the 
extent  of  her  mortgage,  free  from  any  such  claim. 
Now,  on  what  ground  does  Mr.  Emanuel  support 
his  claim?  It  is  not  very  easy  to  say  in  the 
multiplicity  of  words  which  have  been  used  what 
is  the  exact  nature  of  the  grounds  that  he  alte^ps, 
but  it  appears  to  me  to  bo  plain  that  the  question 
we  have  to  determine  must  resolve  itself  into  one 
either  <d  contract  or  of  acquiescenoe.  In  the 
first  place  1^  me  observe  tnat  I  exceedingly 
dfnbt  whether  a  mere  request  by  a  mortgagee  to 
his  mortgagor  to  pay  a  sum  of  money,  though  it 
might  give  rise  to  an  action  for  the  recovery  of 
the  sum  pcud,  wonld  create  a  lien  as  against  the 
mortgagee  npon  the  property  saved  by  the  pay- 
ment. But  it  is  not  necessary  to  discuss  that 
point,  because,  in  the  present  case,  there  is  no 
evid^ce  on  which  we  can  act  that  any  request 
was  made  by  Mr.  Faloke  or  by  any  agent  of  bis  to 
Mr.  Emanuel  to  make  this  payment.  It  is  said 
that  Hr.  Benn*Davis  made  the  request,  and  ifaat 
Hr.  Benn-Davis  was  the  a^MfedO^  HnOlS^btt 
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make  such  a  reqaest.  Now  tiie  only  cTidence  in 
Bnpport  of  that  is  a  statement,  which  is  no  donbt 
true,  that  Mr.  EU<dce  bad  pkoed  some  lai:ge  som. 
of  monflj,  6500L  or  more^  in  the  hands  of  Mr. 
Bean-Davis  for  the  porpose  of  inTOstment,  but  an 
aoent  to  invest  a  snm  of  monef  has  not,  by  focoB 
of  the  agency,  aaf  right  to  m^rato  a  mort^gorn 
request  to  pay  money  which  shall  bind  mori- 
gi^eeL  There  is  thwefiore,  I  think,  nothing  what- 
ever to  show  that  any  such  request  was  made 
wbioh  bound  Mr.  Falcke.  Bnt,  then,  ie  there  any 
coDtraet  by  Mr.  Falcke  that  his  will  give  to  Mr. 
Emanuel,  on  making  the  piayment,  a  lien  npon  the 
mortgage  property  in  priority  to  the  mortgage 
debtr  I  mm  nnaible  to  0nd  any  evidence  wnat- 
erer  of  such  a  oontract.  The  oSaervation  I  have 
idready  made  appliee,  even  if  Mr.  Benn- Davis  did 
enter  mto  snch  a  contract,  of  which  I  see  no 
evidence.  There  is  a  total  want  of  evidence  of 
anthority  on  Mr.  Davis's  part  to  tnnd  Mr.  Falcke, 
and  thenfore  I  fiul  to  see  any  evideaoe  whatever 
of  such  a  contract.  Bnt  then  it  is  said  tiiat  whan 
one  penon  makes  an  outlay  npon  pn^rty  and 
another  panoa  takes  &b  benefit  of  uiat  oaUay,  a 
reqaest  u  inqitied  and  the  peracm  who  takes  du» 
benefit  most  pay  the  mon^  or  snbmit  to  a  Uu 
mnn  the  prc^rty  benefitted  fca>  the  repayment 
of  the  money.  To  apply  that  qenml  propositiott 
to  the  relation  which  we  are  now  oonstdering, 
that  ci  mortgagor  and  mortgagee,  mmld  araonnt 
to  saying  that  the  mcntgagor  remaining  in  pos- 
eeseion  wonld  be  entitled  to  a  licm  against  bis 
mor^^agee,  and  in  priority  of  the  mortgage  money* 
for  every  snm  which  is  expended  in  wb  r^air  or 
the  improvement  of  the  estate,  and  of  which  tbe 
iMUigagee,  by  entering  into  poRseaaion,  might  take 
the  benefit.  Such  a  proposition  is  nntme  to  the 
knowle^[eof  everyone  in  yihom  hearing  it  is  made. 
nnwD  is  there  ai^  caae  of  aoqniescenoe  by  Mr. 
lUcke  in  BmamiM's  jM^yioant  whifih  can  bind  Mr. 
XUoke'a  eatatef  Ifit  had  been  shown  that 
Smannel  made  a  mistake  with  r^ard  to  the 
title  whicdi  he  had  in  this  property,  and  believed 
hinwelf  to  have  had  a  larger  tUJe  Uian  he  had. 
winch  wonld  have  given  faun  the  benefit  of  the 
money  that  was  laid  ont;  and  then  there  was  the 
laying  ont  of  the  money,  as  in  fact  there  was,  and 
if  then  it  had  been  shown  that  Falcke,  knowing  his 
own  title,  and  knowing  Emannel's  mistaken  beliel 
in  his  supposed  title,  had  lain  by  vriiilrt  Smannd 
was  laying  ont  this  money,  then,  under  those 
circnmstances,  there  probai)lT  wonld  have  been  a 
strong  case  on  the  ground  <x  acqniescence ;  bnt, 
in  the  present  case,  nearly  all  the  elements  are 
wanting:  It  is  not  shown  that  Emuinel  made 
aaj  mistake  with  rewd  to  his  own  title,  in-  that 
he  aaanmed  that  he  had  any  mater  r^|jht  than 
tl»t  whldi  he  really  pnawwiiia,  or  that  he  laid 
out  this  money  under  the  belief  tlwt  he  would 
re^  the  fruits  of  U  1^  virtue  of  a^  sach  title 
iriiieh  he  supposed  himself  to  possess,  still  less 
is  it  shown  that  Falcke  had  any  knowledge  of  the 
niietakeu  belief  in  which  Emannel  was  acting, 
not  is  it  shown  that  EUdce  in  any  way  acquiesced 
in,  stood  by,  or  enconraged  EmajmeT  in  making 
Hie  payment  which  Emaaoel  did  make,  u 
appears  to  me,  therefore,  that  all  the  ingredienbi, 
eocoepting  the  mere  bare  fact  of  the  payment 
which  would  be  necessary  to  constitute  a  case  of 
aoqoiescence  which  woola  prevmit  Falcke  assert- 
ing his  rifi^t  as  mortgagee,  are  wanting  in  this 
case.  I'  think,  tfaerefon,  that  the  Fe^cndent'a 


case  entirely  fails.  I  wonld  make  only  one  other 
observation.  We  have  heard  a  great  cwal  on  both 
sides  ^  what  has  been  coUea  the  doctrine  of 
salv^EB.  I,  like  Kindersley,  y.C.,  exoeedin^y 
doubt  iriietiier  that  wtffd  can  with  any  proprien- 
be  awUed  to  cases  of  tins  desoripticMi.  With 
regard  to  aalvi^  in  tbe  ease  of  ships  and  man- 
Ume  perils  we  know  tt«  meaning.  It  appears 
that  the  eiiqiraBsion  "  salvage  moneys,"  as  we  are 
informed  ay  one  the  learned  conns^l  for  the 
spp^Iaiit,ud  I  dare  say  he  is  quite  right,  first  it 
ooeors  in  Uie  report  of  the  case  of  Be  Tha^ 
(2  Sm.  &  G.  578n.),  which  was  before  Lord  St. 
Leonards  in  1852,  wfawe  he  seems  to  have  naed 
ibe  expression  as  one  fi^'Jiy  to  the  Irish  courts 
in  certain  cases.  I  certainly  wish  that  the  enres- 
sion  had  remained  on  the  otbo*  side  of  the 
channel,  whore  it  seems  to  have  arisen.  I  donbt 
whetbw  any  doctrine  which  is  expressed  by  the 
word  "  salvage,"  a{^tlies  to  cases  of  tiiis  descrip- 
tion. On  the  wholes  thereloreb  I  oone  to  the  cta^ 
clnsion  that  Mr.  Faloke's  title  as  mortgagee  faaa 
not  been  displaced  by  any  contract  «itered  into 
fay  him,  or  any  acqnieaeenwi  on  his  part,  and 
oouaequently  that  the  title  to  the  whole  mortgage 
money  was  in  him.  Thorefore  this  appeal  must 
healhmed. 

Solioiton  for  the  plaintiff,  Longbottme  and 
fitopsus, 

Bolicitm  for  Bmamie],  fiorper  and  Botteoeiv 


Jlfonday,  Nov.  15, 1886. 

(B^re  Lord  Eshxb,  M.S.,  Liviilbt  and  Loibs^ 
LJJ.) 

StBfun  V.  Thx  Lobsoh  aid  SorTH-Wssrm 
£uLWA.T  CoxFAjnr.fa) 

AFFKIL  nOX  THZ  QUZEJT'S  BBVCH  DITUIOX. 

Oairien  Aet  1830.  bh.  I,  5.  8— Ooods  Ufi  at 
neeufimg-harue  far  ddioery  to  nnlwagr  cowf  ny 
— Lantett^  by  derb  u»  nesmn^-Muss  i^ter 
dMsar^  to  eOMponjf— JFUbnioiis  aettfeomfta^ft 
mrva/oL 

1Fh«r8  «  raikimig  eompamf  mtoertisss  a  msrtiadar 
raeewing-hotue  as  a  pMos  when  goaaa  ihm 
le^  Chat  ars  to  be  wried  hy  Aeai»  <fte  etsm  t» 
me  terviee  qf  the  proprietor  dbe  reoeiswij 
home  are  ikevr  ttiAiamU,  ami  <Ke  eoawony  are 
Ita6I«  for  tiU  /hR  vofoe  of  any  ooodf  wialioeeer 
eo  lefii  to  he  earriei  iy  them,  tf  sveh  ooods  or* 
stolen  by  one  of  tiuM  elerifcs,  noturUhttandimg 
Aa^  A0  fareeny  ia  ma€  committed  wntA  after  Aa 
propri^or  of  ffcs  reeewing-lumm  hot  ddietrti 
Ikegoode  to  ike  fotZieay  eompanie. 

JmdgmeiA  ef  G^nmAom,  J.  agmnea. 

Tms  was  an  appeal  from  tiie  judgment  of 
Grantham,  J.  at  the  trial  betue'lam  without  a 

plaintiiE,  a  silk  throwster  at  Gillins^mm, 
in  Dorsetshire,  bad  purchased  of  one  Sheldtm,  in 
London,  two  bales  of  oik.  Sheldon's  clerk  left 
tbe  silk  at  a  reoaving-bonse.  called  *'  The  Four 
Swans,"  36,  Camomile-street,  E.C.,  with  instruc- 
tions that  it  was  to  be  forwarded  to  the  pluntiff 
at  Gillins^m,  a  station  on  the  defendants'  Un& 
The  proprietor  sd  the  Four  Swans  was  one 
Collinson,  bnt  the  defendants  advertiaed  it  in 
flieir  time-tables  as  one  of  th^recMving^rftoas 
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Iir  goods  and  parcels.  No  deolftratiMi  was  made 
ol  tAe  value  oE  the  silk.  A  booktuK  of  2<i. 
TH  paid  by  Sheldon's  clerk.  The  tx^es  <j$  silk 
we  conTeyed  in  due  coorae  by  the  defendants 
fimm  the  Foar  Swans  to  their  station  at  Nine  Blma. 
Before  the  silk  was  forwarded  by  train  CoUinson's 
son,  who  was  a  clerk  in  his  father's  office, 
went  to  Nine  Elms  and  obtained  posseasion  of  it 
bj  means  of  a  forged  order.  To  an  action  by  the 
coosignee  against  the  railwfqr  company  to  recorer 
lUL  for  the  loss  of  the  silk,  the  deCeodanfai 
pleaded  that  there  bad  been  no  declaration  of 
i^ae  ai  tiie  time  of  deliTecy,  to  which  the 
plaintiff  repliei  that  the  lose  arose  from  the 
monioaa  act  of  the  defendants*  servant. 

By  the  Carriers  Ant  1830  (U  Gea  4  &  1 
Will  4,0.38).  B.1: 

Ho  otKmnon,  aarrier  bar  land  tor  hare  shall  be  liable  for 
thi  Ion  of  or  injury  to  any  artidai  of  the  dosoription 
Ibllowiiig  (that  is  to  au)  .  .  .  ulki  inamanTifaotared 
or  nmnuiaAustared  Rtata,  and  whether  -wrought  ap  or 
aot  wrought  np  with  other  matarials  ,  .  .  oontuaed 
ta  aaj'  paEoel  which  ■hall  have  bean  daliTered,  to  he 
OBRiad  foar  hize  .  .  .  wbsre  the  Tain*  of  ndi  artiolas 
eontuned  in  sooh  pazetl  or  pMkase  ihall  axoeed  101^, 
unUu  at  the  time  of  the  dehrer;  wereof  at  the  office, 
viz^UHue,  or  nwoififlg-boiue  of  sach  conunon  carrier,  or 
tefaltbo(A-kBepar.eaaehaaB.erothiBr  anrant,  for  the 
pnrpoae  of  being  oaziied  .  .  .  the  Tatae  and  aalare 
<^  mofaarticleaidiaU  hsro  baandeelsxed  fagthepenon 
Moding,  Ac, 

By  sect.  5: 

Fte  the  pozpoaM  of  the  Aet,  era^  offioe,  watahoose, 
or  ieeai*iug^honae,  nsed  or  appointed  by  laah  eonunon 
onriff  for  zeoaiving  paroals,  ahall  betaken  to  be  the 
readTisg-hoDse  wr  offieeeC  soak  eecEier. 

By  sect.  8: 

Nothing  in  the  Aet  ibal]  be  deeswd  to  protect  any 
coBunoH  earner  for  hire  from  liability  to  onawer  for 
loas  or  iiquy  to  anr  goods  whataoaTer  arising  from  the 
Cdoniooa  acts  of  aiv  ooaofaTnan,  gnatd*  book-kaepetr, 
patter,  or  other  aerraat  in  his  employ,  nor  to  protect 
aayneh  ooadbman,  &o.,  fkooi  BaUlltr  for  *b7  was  or 
fpfery oBoasjoaea  brUa  own  pMnaial  ns^aefc  orniB- 
wJeat, 

Giwttham,  J.  jadgmont  for  the  plrintifl, 
SDd  fnnn  that  ^ndgwnt  the  defendanfca  now 
appealed. 

JThi})]^,  Q.C.  and  Avory  for  £he  defendants. — 
CotUnson'sscaiwas  not  a  Bwrott  in  the  employ  of 
the  defendants.  A  man  can  aofy  be  a  servant  of 
■nothw  in  one  of  two  wa^  eittier  by  being 
in  his  regolar  service,  or  by  bemg  aotnaUr  engaged 
in  doing  his  work  for  him.  Her^  at  tne  time  of 
the  larceny,  CoUinson's  son  was  ndther  in  the 
zegidar  service  of  the  railway  company,  nor  was 
heengaged  in  doing  their  work.  Maehn  t.  London 
amd  8otdh-  WetUm  BaUtcaif  Oompany  (2  Ex.  415) 
is  not  r^Iy  exposed  to  this  proposition.  If  tbe 
terms  of  s<»ne  of  the  jndgments  appear  to  go 
beymd  it,  they  were  not  necessaiy  for  tne  decisicm, 
end  it  is  sabmitted  that  they  were  not 
intended  fo  give  a  meaning  to  the  word  "sCTvant" 
beyond  what  it  bad  ever  been  held  to  have  befora 
In  that  case  tiie  larceny  was  committed  by  the 
carrier's  servant  while  be  was  actualt^  engaged 
kteHTTTiiigfortberaOway  compai^.  Itistber^ 
tee  cfeany  distingiualiable  from  the  ineaent 
CMC.  A  clerk  in  this  nwemng-haiise  m  only  a 
iervant  of  the  railway  company  at  timee,  not 
ilways.  Snppoee  a  pu«el  to  be  left  there  to  be 
forwarded  winch  mifiplit  go  by  either  of  two  lail- 
wsy  companiea'  lines,  and  the  consignor  bad 
ffw  no  diieetioBj  wludk  ol  the  companiee 


would  be  liable  if  the  goods  were  stolen  by  a 
clerk  in  tbe  office  before  delivering  to  either  P 
[Lord  EsuEa  cited  8ym»  t.  GAopIuik  &  Ad.  & 
634.]  Theyalsocited 

OA&arf  T.  Hole.  5  Ad.  A  B.  MS. 

ITaddy.  Q.G.  and  B.  YoMghm  WiXOama^  tat 
the  plaintiff,  were  not  odled  npon. 

Lord  EsHES,  M.B. — I  think  that  it  is  perfectly 
dear  that  we  cannot  overrule  this  judgment. 
This  case  is  one  of  sreat  importance  both  to  nil- 
way  companies  anoto the  pnblie.   The  ordinary 
way  in  which  goods  are  aeUvered  to  railway 
companies  in  l^^e  towns  is  through  receiTing^ 
boiiMS.  Thebusmess  of  a  railway  ^mpany  is  to 
induce  as  many  jieople  as  possible  to  send  goods 
for  carriage.  It  is  to  make  tbe  sending  of  goods 
as  easy  as  possible  that  railway  ctHupames  employ 
houses  in  convenient  localities  as  receiving-oface% 
and  give  notice  to  tbe  public.  Those  are  our 
receiving  offices.    What  is  the  effect  of  that 
notice  ?   That  is  dealt  with  by  sect.  5  of  the 
Carriers  Act,  which  says  that,   "  Every  oflSoe^ 
warehouse,  or  receiving-house,  which  shall  be  used 
or  appointed  by  any  mail  contractor,  or  sta^ 
coach  proprietor,  or  other  sncb  common  earner 
as  aforesaid*  for  tbe  receiving  of  parcels  to  be 
conveyed  as  aforesaid,  shall  be  deemed  and  taken 
to  be  the  receiving-house,  warehouse,  or  office  of 
snch  mail  contractor,  stag^ooaoh  proprietor, 
or  other  cmnmon  carrier.**    In  other  words,  if 
parcels  are  deUvered  to  a  receiving-office  of  tha 
railway  oompany,  it  is  just  tbe  same  as  if  they 
were  delivered  to  the  company  iuelf .   Tbe  court, 
therefore,  in  considering  what  is  the  meaningof 
sect.  8,  must  read  it  together  with  sect.  5.  Th* 
case  of  Jtfacku  v.  London  and  Sot^Waeiem 
Railway  Compavy  {tihi  sup.)  decided  what  is  tl^ 
meanintz  of  the  word  "  Be^vant "  as  used  in  this 
Act  of  Farliament.   The  question  that  they  oui- 
sidered  was,  whether  the  word  "  servant "  monnt 
a  servant  strictly  so  called — whether  it  included 
a  person  employed  by  a  receiving  officer  of  the 
company.  They  held  distinctly  in  terms  that  the 
word  "  servant,"  as  here  used,  does  not  mean  a 
servant  in  the  strict  comtniotion  of  the  word, 
bat  includes  a  yonng  man,  like  CoUinson's  son  in 
this  case,  employed  as  a  derkinthereedviiwK^oeL 
In  this  case  the  Four  Swans  ia  advertised  in  diB 
company's  time>tabIeB  as  one  of  their  reoeiTing- 
offices,  and  the  company  send  their  waggons 
there  to  take  away  parcels  left  for  carria^  hj 
them.   It  is  said  that  ColUnaon,  the  proprietor^ 
waa  an  independent  contractor;  but  iz  the  com- 
pany give  notice  to  the  public  that  his  house  is 
appointed  by  them  as  one  of  their  receiving 
fffiioee  for  goods  and  parcels,  it  becomes  their 
office^    The  difficulty  that  there  might  be  two 
railways  by  dther  of  which  the  ffoo£  might  be 
sent  waa  got  over  in  the  case  of  Sywu  v.  Chaplim 
(5  Ad.  &  E.  634).   It  may  be  that,  if.  when  goods 
are  originally  delivered  at  the  office,  the  person 
delivering  them  doea  not  say  by  whom  they  are  to 
be  carried^  tlwy  are  nob  received  for  the  railway 
company  nntil  he  has  made  vn>  his  mind.  I  look 
npon  MachM  v.  London  and  SmUh-  We»tw%  £aA- 
uiay  Company  as  dearly  interpreting  the  words 
this  Act  of  Parliament,   we  int^ret  the 
Aotcf  Farliament  now  as  it  was  interpreted  then. 
We  hold  that,  for  the  purpose  ai  this  Act,  a  clerk 
in  a  receiviz^-ofGce  is  a  servant  of  the  comt 
But  it  is  said  that  tiliis  young  man  wits^ot  i 
Digitized  by  VjTJ( 
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frithin  the  scope  of  his  duty  when  he  obtained 
poesession  of  the  goods.  The  regular  Bervants  of 
a  company,  when  they  steal,  are  not  acting  within 
the  scope  of  their  dnty ;  and  it  requires  an  Act 
of  Faruament  to  make  their  master  liable  for 
snoh  acts.  This  Act  of  Parliament  does  make 
the  master  so  liable.  I  think  that  the  jndgment 
appealed  from  was  right,  and  that  tms  appeal 
mnst  be  dismissed. 

LiNDLEY,  L.J. — ^This  is  an  action  brought  against 
the  London  and  South-Western  Bailway  Company 
for  the  loss  of  a  parcel  of  silk.  The  parcel  in 
qnestion  was  left  at  the  Four  Swans,  which  is 
one  of  the  receiving-offices  for  parcels  appointed 
by  the  company.  That  is  shown  by  their  time- 
tables. The  parcel  in  question  was  taken  by  one 
of  tiie  collecting  tuis  the  rwlway  company  to 
their  terminal  station  at  Tanxhall.  Whilst  there, 
the  son  of  the  proprietor  of  the  receiTing-ofBce 
got  it  by  means  of  a  forged  order.  Now  the 
qaestion  is,  whether  the  company  are  liable  for 
the  loss  of  it.  That  depends  apon  the  facts  of 
the  case,  and  upon  the  5tb  and  Bth  sections  of  the 
Carriers  Act.  The  5th  section  says:  "For  the 
purposes  of  this  Act  eTerr  office,  warehonse,  or 
receiTing-house,  which  shall  be  nsed  or  appointed 
by  any  mail  contractor,  or  stage-coach  proprietor, 
or  other  snch  common  carrier  as  aforesaid,  for 
the  Teceiring  of  parcels  to  be  conveyed  as  afore- 
said, shall  oe  deemed  and  taken  to  be  the 
receiving-honse,  warehouse,  or  office  of  such 
mail  contractor,  stage-coach  proprietor,  or  other 
common  carrier."  Sect.  8  says:  "Nothing  in  this 
Act  shall  be  deemed  to  protect  any  mall  con- 
tractor, stage-coach  proprietor,  or  otner  common 
carrier  for  nire,  from  liability  to  answer  for  any 
loss  or  injury  to  any  goods  or  articles  whatsoever 
arising  from  the  felonious  acts  of  any  coachman, 
guard,  book-keeper,  or  other  servant,  in  his  or 
uieir  employ."  We  have  to  consider  the  meaning 
of  those  two  sections,  and  the  interpretation  put 
upon  them  in  the  case  of  Hachu  t.  London  and 
Bouth'WeBtem  Railway  Company  {uH  «up.).  This 
case  is  not  quite  on  all-fours  with  that,  becanse 
in  that  case  the  servant  who  stole  the  goods  was 
actually  employed  in  carrying  them  for  the 
company  at  the  time ;  whereas  here  the  man  who 
stole  the  things  was  not  at  the  time  he  stole 
them  transacting  any  business  for  the  company. 
At  first  sight  it  seems  rather  hard  to  say  that 
young  Golunson  was  a  servant  in  the  employ  of 
the  company  within  the  meaning  of  sect.  8 ;  but 
wlMn  yon  oome  to  read  sect.  5  with  sect.  8,  uid 
to  look  at  the  reasoning  of  the  court  in  Jfoe&K  t. 
London  and  South-Weatem  Bailway  Company 
(2  Fx.  415),  it  seems  to  me  to  be  impoestble  to 
come  to  any  other  conclusion.  The  ju<^;mrakt  of 
Bolfe,  B.  in  that  case  is,  if  I  ma^  say  so,  ex- 
tremely instructive.  Looking  at  his  reasoning, 
it  is  impossible  to  say  that  this  was  not  a  felonious 
act  for  which  the  railway  company  are  respon- 
sible. The  judgment  app^ed  from  was  therefore 
right,  and  tbe  a^>eal  mnst  be  dismissed. 

Lopes,  L.J. — 1  am  also  of  opinion  that  this 
appeal  mnst  be  dismissed.  The  question  is.  Was 
the  young  man  who  stole  these  goods  a  servant 
of  the  defendants  within  the  meaning  of  the 
Carriers  Act  P  Tbe  Four  Swans  was  a  receiving- 
honse  appointed  or  nsed  by  the  defendants. 
There  cannot  be  the  smallest  doabt  of  that. 
What  is  a  recaving-honse  t  The  St^  section  ot 
the  Carriers  Act  shows  that  it  is  practically  ihe 
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same  as  a  boddwoffioe  at  oae  of  the  deftadants* 

stations.  Their  Hability,  therefore,  begins  at  the 
moment  of  the  goods  bdng  deposited  at  the 
receiving-honse.  The  case  of  Machn  v.  London 
and  South-Wettem  BaOway  Company  (iJn  &vp.) 
decided  that  every  person  who  is  employed  by  a 
railway  company  as  a  curier  to  do  that  which 
thev  have  contracted  to  do,  either  by  themselves 
or  by  others  under  them,  is  a  servant.  I  think 
that  it  follows  from  that  case  that  Collinson's  son 
is  a  servant  of  the  company.  It  seems  to  me 
that  it  would  be  impossible  to  say  that  he  was  not 
employed  by  them  at  tbe  time  tbe  goods  were 
deposited  at  the  receiving-house.  But  then  it  is 
said  that,  even  if  he  was  their  servant  as  that 
time,  the  contract  with  the  company  was  com- 
pleted when  the  goods  left  tbe  Four  Swuis.  It 
appears  to  me  uuA  the  Master  <rf  the  Bolls 
com|detefy  answered  that  suggestion.  It 
as  well  be  said  that,  if  a  porter,  after  his  wwk 
was  done,  returned  to  the  station  at  night  and 
stole  goods  Uiere,  he  would  not  then  be  a  servant 
of  the  company.  That  wonld  be  contrary  to  the 
intention  and  spirit  of  the  Act  of  Parliament. 

Appeal  diuntMaed. 

Solitntors  for  the  phuntifF,  Oatquet  and  Metedlf*, 
agents  for  Ball  and  Fnam,  Gillingham. 

Solicitors  for  the  deCen^nts,  Bireham  and  Co. 


HIGH  COURT  OF  JUSTICE. 

OHANCEEY  DlVISIOSr. 
Thur$day,  Feb.  2i. 
(Before  Kat,  J.) 
Be  Pba£CB  ;  McLeak  «.  Sxiih.  (a) 
Fradie«—Cott»—AdnUnutraUon  aetion — Oredtton 
— Inm§ieient  real  estate,  and  no  penonaUy-^ 
Exeeuior^B  oo$te,  ehargea,  atid  expenaea — ^Froceai^ 
Mj^  m  ^n^taU  Diviaioi^Friority. 
An  adwm  teat  hrongki  in  <&e  Frobaie  IHviaum  hy 
an  estacvioT  to  propound  a  will.    Tha  Court  pro- 
nounced in/avour  of  the  validity  qf  the  will,  and 
ordered  the  d^endant  to  pay  the  eotta,  which  he 
failed  to  do.   Subaequently  a  creditor  brought  an 
action  for  the  adminiatratton  of  the  teatator'a  real 
and  peraonal  etlaie,  to  vihidt  the  executor  toaa 
made  a  defendant.   It  then  appeared  that  the 
teatator  had  left  no  penonal  estate,  but  only  real 
eatata,  tohieh  viaa  inauj/icient  to  aatitfy  the  credi- 
tor* in  full. 

Held,  that  the  executor  toaa  not  entitled  to  be  paid 
hia  coata  incurred  in  the  probate  action  in  pnority 
to  the  debta ;  but  that  the  eatate  loaa  diatrihutahle  in 
paying  (1)  the  axecuior'a  eoata  in  the  adminiatra- 
tion  action  aa  between  aoUcitor  and  dienl ;  (2)  tha 
plaintiff'a  coata  in  that  adion  aa  betwem  adieitor 
and  dient ;  and  (3)  ike  debta. 

B.  Peakce,  by  his  will,  after  making  specific 
devises  of  all  nis  real  estate  (excepting  a  small 
portion  whi^  immediately  after  his  £ath  was 
sold  his  heip«t-law),  appointed  B.  Smith  and 
anoUier  to  be  his  ezeentorb. 

llie  validity  of  the  will  was  contested  by  tbe 
heir-at-law,  and  an  action  of  Smith  v.  Pearce  was 
cammenoed  in  the  Probate  Division  by  B.  Smith. 
In  that  action  B,  Smith  propounded  the  will,  and 
in  Hay  1877  judgment  was  given  in  favour  ci  the 
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iriU.  The  heir-at-law  was  ordered  to  pay  the 
costs  of  the  actioa ;  bat  sach  coatt  had  not  been 
paid. 

In  Bee  1877  an  aotionwas  brought  by  llfoLean, 
a  creditor,  afrainat  B.  Smith  and  the  specific 
deriseee  for  tne  administration  of  the  real  and 
penoD^  estate  of  the  testator,  and  seeking  to 
main  the  testator's  speciftoally  devised  real 
estate  available  for  the  payment  of  the  testatcv's 
debts. 

In  June  1878  an  order  was  made  directing  the 
usual  accounts  and  inquiries  to  be  taken  and 
msde. 

In  answer  to  one  inqntry  the  chief  clerk  certi- 
fied the  amount  of  the  debts,  and  that  there  was 
no  part  of  the  testator's  personal  estate  ontstand- 
iog  or  nndisposed  of. 

In  Jnly  1883,  by  the  order  made  on  further 
consideration,  a  sale  was  directed  of  all  the  testa- 
tor's real  estate  for  the  purpose  of  providing  for 
the  debts,  and  also  the  taxation  of  the  costs  of  the 
phuntiS  and  defendants,  the  coats  of  B.  Smith* 
the  execntor,  as  between  solicitor  and  client,  and 
to  indnde  any  chansea  and  expenses  properly 
iuoorred  b^  him  relating  to  the  action  in  the  Pro- 
bate Division,  bat  the  order  was  to  be  without 
prq'udice  to  the  manner  in  which  the  debts,  in- 
terest, and  costs,  ;rhich  should  be  paid  out  of  the 
moneys  to  be  raised  by  the  sale,  were  to  be  nlti- 
mately  borne  as  between  the  parties. 

The  testator's  real  estate,  which  was  subject  to 
a  mortgage,  was  sold  by  the  mortgagee  under  the 
order  of  the  court,  aud  the  proceeds  had  been 
paid  into  court. 

On  a  summons  for  distribution  of  the  fund  iu 
court,  the  minutes  of  the  order,  as  settled  by  the 
cbief  clerk,  directed  payment  of  the  taxed  costs 
of  the  defendant,  the  execntor,  as  between  soli- 
dtor  and  client,  including  those  incurred  in  the 
probate  action,  in  priori^  to  those  of  the  plain- 
tiff and  to  the  testator's  cUbts. 

The  summons  was  adjonmed  into  court,  and 
the  plaintiff  now  applied  on  behalf  Of  himself  and 
the  other  creditors  to  vary  the  minntes. 

IT.  B,  Meath  iu  support  of  Uie  amiUcation.— 
As  the  testator  has  len  no  personal  estate,  the 
eieeator  is  not  entitled  to  his  coats  in  priority  to 
die  creditors.  Costs  of  litif^tion  in  the  Probate 
Court  are  not  payable  in  primity  to  the  costs  of 
a  suit  for  administration : 

JfiVM-  V.  Mtger,  2  Drew.  881. 
Moreover,  such  coata  are  sol  properly  chargeable 
againat  real  estate  at  all : 

Chartar  r.  CAarter,  8  Ou  Div.  218,  221. 
{Kir,  J. — ^lu  the  cases  cited  the  coats  were  in- 
curred hv  a  person  who  was  not  the  executor, 
bat  merely  a  creditor  against  the  estate.  In  the 
present  case  the  will  has  been  established,  and 
the  testator's  real  estate  could  not  have  been 
msde  available  tor  the  payment  of  his  creditors 
withoat  the  execntor  oeing  made  a  party  to 
the  administration  action,  and  being  before  the 
court.] 

ifarten,  Q.C.  (MaitUow  with  him)  for  the  mort- 
gagee, who  had  liberty  to  attend  the  proceeding. 
—I  support  the  plaintiffs  contention.  I  admit, 
however,  that  the  execntor  is  entitled  to  priority 
in  respect  of  his  costs  iucurred  in  the  adminis- 
trstion  action;  but  the  costs  of  the  probate  action 
are  part  of  hia  charges  and  expenses  for  which 
he  is  entitled  to  resort  ndy  to  the  personal  eatate. 
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It  is  only  by  statute  that  the  real  estate  is  liable 
to  the  debts. 
The  executor  did  not  appear. 

Kay,  J. — The  true  principle  senma  to  be  that 
stated  by  Mr.  Marten,  and,  not  having  the 
assistance  of  any  argument  on  behalf  of  the 
execntor,  I  must  make  this  order :  First  pay  the 
executor's  costs  in  the  administration  action  as' 
between  solicitor  and  client ;  next  the  plaintiff's 
costs  in  that  aotion  as  between  solicitor  and  client; 
and  then  the  debts. 

Solicitors  for  the  plaintifft  PaHtson,  Wigg, 
Oumey  and  King,  agents  for  Andrew$,  Baarttt, 
and  Andrmot,  Weymouth. 

Solicitors  for  the  mortgagee,  Wainwright  and 
Baillie. 

Now.  — C/.  Be  Price;  Wiai'amt  v.  Jenkitu 
(U  L.  T.  Bep.  K.  S.  416 ;  31  Ch.  Div.  485). 


Tueeday,  Dee.  14*  1886. 
(Before  Chitty,  J.) 
Be  The  North  Braziliam   Sugak  Factories 

Limited,  (a) 
Practice — Coiit — Company — Winding-up  petition 
— Withdravfal  of  petition  at  hearing — Ihsmieaal 
of,  vfith  coet$ — Sharekolder$  and  ereditora  appear- 
ing— Separate  aett  of  coat: 
Where  at  the  hearing  of  a  utindin^'Up  petition  tho 
petitioner  electa  to  toiihdraw  hie  petition,  and 
have  it  diamiaaed  with  coata,  ahareholdera  and 
creditors,  whether  appearing  to  support  or  oppose 
the  petition,  are  entitled  to  aeparate  seta  of  coata. 

A  FETiTiON  was  presented  by  a  shareholder  for  the 
winding-np  of  the  above-named  company,  but 
when  called  on  the  petitioner  declined  to  open  it 
and  elected  to  have  it  dismissed  with  costs. 

Accordingly,  the  petitioner  obtcuned  an  order 
for  the  dismissal  of  his  petition  with  costs. 

Various  shardiolders  of  the  company  appeared 
separately,  as  likewise  did  creditora. 

Both  shareholders  severally,  and  rreditOTS 
severally,  asked  for  separate  sets  of  costs. 

The  question  was,  whether  the  petitioner  was 
bonnd  to  pay  each  person  appearing  his  costs,  or 
whether  there  should  be  only  one  set  of  costs  for 
creditors  appearing,  and  one  set  of  coata  for 
abareholdera  appearing. 

MtunaghUnt  Q.G.and  C%«re&  for  tho  petitioner. 

Bomir,  Q.G.  and  Q.  T.  UiUair  for  the  company. 

Cfrofwnor  Wooda,  E.  Ford,  0.  O.  3£.  Jkdt, 
the  Hon.  B.  G.  Qrwoenor,  uid  A.  N.  Cumming, 
tax  sharehcdderB  uid  creditors. 

Be  The  Natravai  OtHd  Mining  Cvmpami  Limiied, 

51  L.  T.Bep.  K.  8.900  ;  28  Ch.  Div.  665  j 
Rs  The  Jahioehkog  Sleetrie  Light  and  Power  Com* 
pany  Limited,  49  L.  T.  Bep.  K.  8.  MS;  W.  N. 
188S,  p.  189, 

were  referred  to. 

Chitty,  J. — I  know  nothing  of  the  merits  of 
this  case,  as  they  have  not  been  gone  into.  What 
has  happened  is  that  the  petitioner  has  abandoned 
his  petition  at  the  hearing.  Shareholders  and 
creditors  have  appeared — as  they  had  a  right  to 
do — in  answer  to  the  statutoir  notioes  of  the 
presentation  of  the  petition.  As  it  is  the  peti- 
tioner, and  not  they,  who  is  in  the  poaition  of 
dominus  lilts,  and  as  the  petitioner  h^abmdoned 
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liiB  petition,  it  in  immaterial  to  consider  whether 
the  shareholders  and  creditors  oppose  or  support 
the  petition.  Nor  is  it  necessarv  on  that  account 
to  make  any  distinction  when  dealing  with  these 
•claims  for  costs.  Moreoyer,  they  are,  in  my 
opinion,  entitled  to  separate  sets  of  coats.  The 
rule  to  allow  one  set  of  costs  to  creditors  and  one  to 
shareholders  appearing,  only  applies  when  a  wind- 
ing-np  order  is  obtained,  and  when  oosts  would 
liaTe  to  come  out  ot  the  assets  of  the  company. 
In  fact,  the  rule  is  founded  on  the  protection  of 
t^e  company's  assetn.  In  a  case  like  the  present, 
1  am  of  opinion  that,  the  payment  of  costs  being 
personal,  there  is  no  reason  for  making  any  dis- 
Idnction.  I  beliere  that  it  has  been  preTioosly  so 
lield.  I  remember  cases  where  directors  charged 
joiDtly  with  misfeasance  have  appeared  separately 
«nd,  although  making  similar  defence,  have  been 
allowed  separate  sets  of  costs.  Of  course,  if  I 
were  satisfied  that  the  shu«hoIders  and  creditors 
had  separately  appeared  simply  for  the  sake  of 
making  costs,!  should  not  allow  separate  costs. 
But  as  to  that  there  is  no  evidence  before  me,  nor 
that  briefs  have  been  veiatiously  delivered  on 
"behalf  of  shareholders  and  creditors.  The  right 
coarse^  therefore,  it  seems  to  me,  is,  as  I  have 
already  said,  to  allow  separate  sets  of  costs,  both 
to  shareholders  and  to  creditors. 

Solicitors  :  Q.  B.  Ba£hvr»t  Norvumi  Athmrst, 
3£orris,  Griap,  and  Co. ;  Meurhby,  Staoart,  and  Oo, ; 
darence  Hamtnurt ;  Jackaon  and  Co, 


Tueaday,  Bee  21, 1886. 
(Before  Chittt,  J.) 
S«  Ebxeh  A2n>  Bobt's  Trase  Haaje.  (a) 
ITrade  vaarh — Register  of  trade  mcurka  —Akaralym— 
Clerical  error — EaicntiaZ  partieuZora— Pafsnf«, 
BevigiM,  and  Trade  Maria  Act  1883  (46  ^  47 
Viet.  c.  57);  ra.  91  md  92. 
In  1884  atrademarh  waa  register^  conneHngof  a 
Za&eZ  on  whieh  toot  printed  the  figure  of  a  lion, 
Murrounded  hy  an  inscription  in  the  H/unian 
language,  emd  containing  (he  ^ifords  "  Ermen  and 
JBooy,  l^mcheater"    The  initial  letter  "E"  woe, 
however,  an  English,    and  not  a  £uanan 
dMracter. 

The  registered  trade  mark  was  used  hy  the  jtro- 
prietors  for  two  years  in  the  Ruatian  trade  tn  a 
eorreeted  form,  and  also  toith  the  word  "  of"  in 
Russian  printed  b^ore  the  teord  "  Maneke^or." 

The  comptroller  having  dedined  to  alter  the  register, 
under  sect.  91  of  the  Patents.  Designs,  and  Trade 
Marks  Act  1883,  an  a^licaiityn  mas  nutde  to 
the  court  iy  the  proprietors,  under  sect  92  of 
ikat  statute,  for  leave  to  add  to  and  alter  the 
regixtered  mark  in  the  manner  t»  tohieh  it  had 
hem  used. 

The  CouH acceded  to  the  applicaiionm^  ground 
thiot  iheprofioaed  additian  and  aUeration  war*  in 
non-essmttal  particulars, 

Ov  the  25th  TfAi.  1884,  Ermoi  and  Boby  regis- 
-tered  a  trade  mark,  "No.  35,769  for  goods  m  class 
■S3,  Tiz.,  sewing  cotton  wonnd  on  spools  and 
reels. 

Hhe  trade  mark  consisted  of  a  label  on  whiefa 

was  printed  the  figure  of  a  Hon,  surrounded  by 
an  inscription  in  the  Eussian  language,  the  words 

M  Beportod  tir  A.  Conoun  Sm,  Esq.,  SnxMsr^lMw. 


oompofling  it  being,  ''Brmen  and  Boby,  Man- 
chester." 

The  inscriotion,  as  registered  and  advertised  in 
the  Trade  Aarks.JowMd,  was  incorrect  in  lAkb 
particnlar  that  the  initial  letter  "£  **  was  aa 
English  and  not  a  Bossian  character. 

For  two  years  subsequently  to  such  registrar 
tlon  Brmen  and  Boby  used  the  trade  mark  in 
Bnssia  for  the  Bassian  trade  in  a  corrected  form, 
and  also  with  the  word  "  of  "  in  Bussian,  printed 
before  "  Manchester." 

Ermen  and  Boby  then  applied,  under  sect.  91 
of  the  Patents,  Designs,  and  Trade  Marks  A^t 
1883,  to  the  comptroller  to  correct  the  registered 
mark,  so  that  it  should  appear  on  ih»  register  in 
the  farm  in  whidi  they  had  naed  it. 

The  comptroller,  however,  deolined  to  make  an 
order  nnder  eeot.  91,  and  suggested  that  an 
application  should  be  made,  under  sect.  92,  to 
obtain  the  leave  of  the  court  to  add  to  and  alter 
the  register  by  placing  the  word  **  of  "  in  Rusaan 
before  the  word  "  Marachester,"  and  snbstitntii^ 
the  Bussian  character  for  the  Bnglish  E. 

The  ^nlication  was  now  accordingly  made. 

Sect.  91  of  the  Fatbits,  Designs,  and  Trade 
Marks  Act  1883  enacts  that : 

The  ooflutrallev  may,  on  reqnmt  in  writiiiff  aoai»> 
paaied  by  the prflsorlbel  foe:  ^^)  Cocrest  any  d«neal 
cnor  tn  or  in  aoiueotioD  wiA  aa  appUcabon  for  s 
patent,  or  for  rwistEaticm  of  a  desiffn  or  trade  mailc  or 
(b)  correct  anj  dflrieal  error  ia  ue  name,  style,  or 
address  at  the  registered  proprietor  of  a  patent,  deai^ 
or  trademark;  (e)oaBesltne  entry  orpanof  tlie  entry 
af  a  tradanugk  on  the  register.  .  .  . 

Sect.  92  of  the  same  statute  enacts  that : 

(1)  The  registered  proprietor  of  any  registered  trade 
mark  may  apply  to  the  ooort  for  leave  to  add  ta  or 
alter  saxh  mark  m  aoypartioatar,  aot  beiuaii  flsseiitial 
pactionlar  within  the  nwwinff  of  this  Aet,  and 
coart  a»y  refoae  or  gxant  leave  on  noh  temu  as  it  may 
tUnkflt. 

(2)  Notice  of  any  intended  appHcafUon  to  the  court 
muler  this  section  ahall  be  grren  to  Hie  oomptroUer  by 
tte  az^Uesnt,  aad  the  eomptnller  shallbe  entitled  to  be 
heard  on  the  afpUastion. 

(3)  If  the  ooort  arants  leave,  the  oompizoUer  shalL  on 
proof  thereof,  and  on  pavment  of  the  preseribed  fee, 
canee  the  register  to  be  altemd  in  eonnnai'ty  with  the 
evder  of  leave. 

Xetietf  in  support  of  the  af^lication. 

CHim,  J.,  after  examining  the  registered  mark 
and  the  alterations  proposed  to  be  made  therein, 
said  that  in  his  opinion  tne  proposed  addition  and 
alteration  were  in  non-essential  particniars  ;  and 
his  Lordship  therefore  saw  no  dimcnlty  in  making 
the  requisite  order  nnder  sect.  92  of  the  Act. 

Solicitors :  Bowser,  CoUon,  and  Bower,  agents  for 
/.  P.  Aston  and  Haswod,  Ifanebester. 


Baturday,  March  12. 

(Before  Chittt,  J.) 

I1A.W  V.  FHiur.  (a) 
Praetie^^Pleadmg~-Foreeloaure  OiOtion — Morigage 
deed — Covenant— Statement  of  claim  —  Defamt 
of  appearance — Motion  far  judgment — Bulee  of 
Court  1883,  Order  XfZC  r.  12;  Order  XXVIL» 
r.ll. 

In  aforedowmrt  tseOon,  where  a  mortgagee  oppUa^ 
OH  motion  for  judgment,  trof  only  far  foreebeun 
hut  also  for  a  personal  order  for  paiymeni  of  the 
mortgage  debt  and  interest  against  a  mortgagor 
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ScanuiK  V.  ScKinraE. 


[Chab.  Bit. 


im  Mivm  Smg  a  dt^amm,  Ifas  ataummt  eiaim 
omghtf  AawBstr  morify,  to  eontoni  ow  mipnm 
wkiiemmt<ifikB€ommmmiuftmwhid^ik§permmal 
apimrfarpa^mutiiitdaimed. 

Ib  tilts  action  the  writ  wm  indorsed  far  sn  account 
of  what  was  doe  to  the  |damti&  from  the  defen- 
dant, J.  B.  PhiXIm  under  an  indenture  of  mort- 
gage ;  and  that  tJ»  mortgage  might  be  enfaraed 
by  foreclosure  or  sale. 

The  plaintifFs  were  the  executors  of  H.  S.  I«t, 
the  first  mortgagee,  and  the  defesidaota  to  the 
action  vere  the  mortgagor  and  a  second  mort- 


second  mortgagee  appeared.  The  mort- 
gacor  neither  entered  an  appearance  nor  ddivered 
a  ckfence. 

The  pjaintiffB  brought  on  their  action  aa  a  abort 
ewe  npoa  motkm  Sor  jadgmeaib  in  dsftnlk  of 
sppearaoee^ 

The  statement  of  daim  all^(ed  that  the  plain- 
tiSs  were  mortgagees  of  the  share  and  interest 
of  th3  defendant,  S.  B.  Fhilby,  onder  a  certain 
win,  and  that  the  particulars  of  the  mortg&go 
"were  (inier  alia)  that  the  nuirtgage  deed  was 
dated  tha  15th  Nor.  1876,  and  made  between  the 
defendant,  J.  B.  Philip,  of  the  first  part, 
H.  A.  Philtn^  of  the  leocmd  part,  and  H.  S.Xaw 
of  the  third  pari,  to  secnre  the  sum  of  12001. 
advanced  by  H.  S.  Lav  to  the  deftndant 
J.  B.  Philby,  mlii  intenat  tbcreim  at  5  per  sent, 
per  annum. 

Snoh  other  particulars  of  the  mortgage  as  were 
stated  in  the  olium  rdated  to  the  natere  of  the 
mortgaged  property. 

He  claim  also  oontained  an  allegatian  that  the 
whole  frf  the  12001.  was  Am*  due,  with  interest 
thereon  from  the  15th  Jaa.  1886;  but  no  aDMa- 
tioB  was  made  tint  the  mortgags  ccmtniiien  a 
ooraant  by  the  mortaagor  to  pay  ta  the  mort- 
ga^ec  the  mortgage  AajL. 

Biytheir  statement  of  daim  the  ptaintHfe  dbimed 
]Myment  by  the  driisndaiit  J.  B.  Philby  ol  the 
prmcipal  sum  of  12001.  and  interest  thenon,  less 
tax  to  the  date  of  tiw  jadgment»  afc  tha  rate 
of  5  per  cent,  per  ammaa  from  tba  Ifitb  Jan. 
1886,  and  costs  thereol^  and  in  defkali  lore- 
elosnre. 

The  propose  mimrtes  of  judgrnent  contained 
an  order  on  the  defendant  J.  B.  Fhilby  to  Day  the 
13001.  and  682.  interest,  being  interest  at  vte  rate 
of  5  per  cent,  par  ammra  until  the  12th  Maroh 
1887. 

The  Court  took  the  objectioB  that  inasnmeh  as 
the  plaintiffs  had  not,  in  then-  statement  of  claim, 
stated  that  the  mortgage  deed  ccmtained  a  cove- 
nant to  pay  the  mortgage  debt  and  intere«t»  no 
personal  order  could  be  made  against  tte  defen- 
dant for  the  12681. 

Ke»y<m  Farker  tor  the  plaintife. — I  submit 
that,  aa  the  statement  oi  claim  made  mention  of 
the  mortgage  deed,  it  must  be  taken  to  hare  made 
mention  of  eTerything  contained  in  the  mortgage 
deed,  and  mast  be  taken  to  have  incorporated  the 
covenant  and  other  provisions  of  the  mortgage 
deed  into  the  statement  of  claim.  Moreover,  the 
statement  of  claim  states  that  the  mortga^ 
-waa  made  to  secure  1200i.  "  advanced  "  by  H.  S. 
Law  to  the  def«idant,  and  that  the  wh(de 
amoBBt  is  aoa  Aue^  afainnng  that  there  was  a 


I  loan  by  iba  moxifftgab  to  the  mortgagor.  He- 
nieiTedto 

Bales  of  Coort  1868.  Ozder  XZIL.  r.  IS  (i^;  Oidtr 

XXVIL.  r.  11  (h) ; 
App.  O.,  1.  2,  Fozm  No.  5. 

DamiA  Jones  tor  the  defendant,  the  aeoond 
mortgagee. 

Cnrrr,  J^I  will  make  the  order  for  payment 
as  w^  as  for  fbreoloKure  in  the  present  ease,  be- 
oauae  I  consider  the  plaintiffs  to  he,  from  the- 
iauutm  Bppenrxng  apon  their  statement  of  daim, 
eatitlea  tosneh  an  order.  But,  at  the  same  time, 
I  wish  it  to  be  known  that  the  covenant  for  pay- 
ment of  principal  and  interest  contained  in  tbe 
mortgage  oognt,  however  shortly,  to  have  been 
stated  Dry  the  piaintifEa  in  their  statement  of 
claim. 

Bolieiton  ;  Faadereoas  and  €h. 


Saturday,  FiA.lZ. 
{Before  fonuse,  J.) 
ScHirurn  v.  Scbtkexx.  (c) 
PoHcff  cf  imtwranee — Sttrrendar  ef  poKcy — ^Pflrson 
BOA  eonipos  wntia — ^pipoiidmetU  ef  irtuteei^ 
Sindter  Awifess— Jforriied  IFbraen's  JVoperty 
Ati.  1870  (^4-34  Ficf.  e.  93),  «.  10— Jfoms^ 
TTosim's  Ai^rty  .drt  1882  (45  ^  46  Fwl.  &  75)^ 
H.  11, 22 

i»  1871  As  dl^^ndaaf  iook  oaf  a  po7u7  of  itumt* 
oace  on  &u  man  life  for  tha  hensfit  of  his  v^e 
cmtd  cAAfrea  andsr  tht  Married  ITomea'a  JVp- 
perty  Act  1870.  The  dtftndani  had  for  toma 
fnn«]Nis<  become  tncosifMfeai  to  attend  fo  ftnsftiaai, 
and  was  nnaSfe  lo  juy  A«  jirsmiums,  irikwA 
hadfaneti  imto  arrear. 

Stf  the  ndet  of  ihe  inntraneo  mciehj  the  paiiey 
might  he  txekanged  for  afuUy  paid-up  poUeg  of 
87Sl^  hmt  OT-cittg  to  the  pouty  oetng  a  tnut  poliey 
the  society  declined  to  taie  any  ttef$  without  the 
direetiim  of  the  €Ovrt. 

The  Masnied  TToTnen'i  Property  Act  1870  nro- 
vided  far  the  ap^nimeid  bij  the  eowrt  qf''a 
truetee  "  of  the  poltey  moneyg. 

Vpom  aa  aetion  oy  the  defendan^e  vnfe  and  eh'3d 
for  tie  appointsnetU  of  a  named  perton  a*  fmetee 
and  for  directione  aulhorieing  euek  traelea  to 
oeccpf  a  fvOiy  paadr^  policy : 

JBeld,  that  the  eenrt  mm  power  under  tis  general 
jitrieditHoi^  owr  isruet$  te  amoiai  fncsfse*  tf  Ae 
policy  moneys,  having  regamto  ihe  noiurs  ^  tte 
cZoua,  and  tie  Court  dweeted  two  irueteee  to  he 
appointed. 

Iv  1871  the  defendant,   Wilhelm  DEederich 

(a)  Sole  12  of  Order  XIII.  of  tite  Boles  oi  Court  186$ 
pxovidss  that :  *'  In  all  aetionB  not  \j  the  roles  of  fiiis 
order  otborwise  spedalty  provided  for,  in  esse  the  party 
served  with  tiie  writ  dooi  not  appear  with  in  the  time 
fimited  for  ^ipeuatiee,  upon  tiie  filing  by  the  plaintiff 
of  a  preper  imd&vit  at  service,  and,  if  the  writ  u  not 
epeeaSij  indorsed  under  Order  m.,  r.  6,  of  a  state* 
neut  of  olaim,  tii«  action  may  prooee^  aa  if  Mofa  party 
had  aposared,  anbjoct,  as  to  ciotions  where  an  aooonnt  is 
elaunea,  to  tbe  provisionB  of  Order  XT." 

i&)  Sale  11  erf  Order  XXTH.  providea  that :  "  In  all 
otlkcr  ectifles  tbaa  those  in  tbo  proceeding  rales  of  this 
•rdar  aisiitianed,  if  the  delendami  otakes  defantt  in 
dslrvering  a  defuioe,  tbs  plaintifE  may  set  down  th» 
aatton  «d  notioa  for  jodgment,  and  anca  judgment  shall 
be  given  aa  apon  the  statement  of  claim,  ibe  cooii  or  a 
jodge  shaU  oonsider  the  plaintifr  to  be  eatitled  to."  ■ 

(4  IteporM  br  H.  B.  H»aOf^^,.|^%^^  [e 
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Scholtse,  efEected  an  inaorBnce  on  bis  lite  in 
Tub  own  name,  with  the  Sun  Life  Assurance 
BocietT,  in  the  snm  of  30001.  and  under  the 
aminal  premium  of  601.  6«.  8d.  The  policy  was 
effected  under  sect.  10  of  the  ICarriea  Women's 
Property  Act  1870,(a)  and  was  expressed  on  the 
&ce  of  it  to  be  for  the  benefit  of  his  wife  for 
life,  and  subject  thereto  for  the  benefit  of  the 
children  of  the  marriage  npon  the  traats  therein 
mentioned. 

The  defendant  was  adjudicated  a  bankmpt  in 
Ceylon  in  1883,  and  since  that  date  he  had  not 
been  able  to  pay  the  premiums  on  his  policy.  Snch 
premioms  had  up  to  the  present  time  been  paid 
his  friends,  bnt  they  were  no  longer  willing 
to  pay  the  same,  uid  the  policy  was  in  danger  of 
larainf;. 

For  the  past  three  years  the  defendant  had 
been  snffenng  from  nulancholia,  and  was  quite 
incompetent  to  attend  to  business. 

The  surrender  value  of  the  Pplicy  was  upwards 
of  SOOI.,  but  by  the  rules  of  the  Sun  Iiife  Assurance 
Society,  in  lieu  of  surrender,  it  might  be  exchanged 
for  a  rally  paid-up  policy  of  8751. 

Owing,  however,  to  the  policy  being  expressed 
to  be  made  for  the  benefit  of  the  wife  and 
children,  the  society  refused  without  an  order  of 
the  court  to  accept  a  surrender  theret^  or  to 
exchange  it  for  a  fully  paid-up  policy. 

There  was  one  child  of  the  marriage. 

Under  these  circumstances  an  action  was 
brought  i^inst  the  defendant  by  his  wife  and 
infuQt  son,  claiming  (1)  the  appointment  of  Kr, 
'N.  D.  Schultze,  a  brother  of  the  defendant,  as 
trustee  of  the  policy  moneys ;  (2)  that  such  trustee 
mi^ht  be  authorised  or  directed  to  accept  a  fully 
paid-up  policy  in  lieu  of  the  original  policy; 
(3)  that  the  costs  might  be  riused  by  mortgage  of 
snch  policy.  The  action  came  on  as  a  short 
cause.  The  defendant  did  not  arajear. 

A.  XTnderhill  for  the  plaintiffs. — This  appli- 
cation has  been  made  br  means  of  an  action, 
because  it  has  heen  held  that  the  court  cannot 
give  directions  npon  a  petition  for  the  appoint- 
ment of  truBtecB,  and  there  is  no  power  to  appoint 
trustees  upon  a  summons.  [Stiblivg,  J.  objected 
to  the  appointment  of  a  sole  trustee.]  The  Act 
of  1870  refers  to  the  appointment  of  "  a  trustee." 
The  Act  of  1882  authorises  the  appointment  of  a 
trustee  or  trustees,  and  repeals  the  Act  of  1870, 
saving  existing  riffhts,  and  it  has  been  doubted 
whether  sect.  10  of  the  earlier  Act  still  remains 
in  force  for  any  purpose : 

Be  Soutar't  Policy  Truttt,  SO  L.  T.  Bep.  N.  S.  262 ; 
 ^26  Ch.  Diy.  236.  

(a)  Sect.  10  of  the  Uurled  Women's  Property  Aot 
1870  proTidea  aa  follows  :  A  policy  of  insnnuice  effected 
\tj  any  married  man  on  biB  own  life,  and  expressed 
upon  the  face  of  it  to  be  for  the  beiiefit  of  lus  wife, 
or  of  his  wife  sod  oUldrext,  or  auT  of  them,  shall 
enure  and  he  deemed  a  trott  for  the  Iwnflt  of  his  wife 
for  her  separate  nse,  and  of  hie  obildren  or  any  of  them 
aooording  to  the  interest  so  expreased,  and  shall  not,  so 
long  as  any  object  of  the  inut  remains,  be  sobjeot  to  the 
oontrol  ot  the  hosband  or  to  his  oreditors,  or  form  part 
of  his  estate.  When  the  sum  seoorod  by  the  poliey 
beoomes  payable,  or  at  any  time  prerionsty,  a  truBtee 
thereof  may_  be  appointed  the  Coart  of  Chancery  in 
England  or  in  Ireland,  aoooraing  aa  the  polioy  of  insor- 
ance  waa  effected  In  England  or  in  Ireland,  or  in 
England  b^  the  jadpe  of  the  Coanty  Conrt  of  the 
diatriot,  or  in  Ireland  by  the  chairman  of  Civil  Bill  Coort 
of  tiie  dirimon  of  the  coanty  in  which  the  inaaranoe 
office  ia  sitaated,  and  the  receipt  of  saoh  trustee  ehall 
be  a  good  discharge  to  the  office. 


[Ohah.  Dir. 


Sublino,  J. — I  do  not  think  yon  are  aiking  me 
to  exercise  the  statutory  jnriBdictiim.  Ton  an 
proceedi^  under  the  gcmnal  juriadiotkm  of  the 
oourt.  Under  the  circnmstances.  I  think  I  have 
power  to  a^»int  two  trustees.  I  will  give  jnds^ 
ment  appointing  the  plaintiffs'  nominee  joint^ 
with  another  perscm  to  be  appointed  in  cluunbat, 
but  with  liberty  to  mention  another  name  in  conrt 
b^re  the  order  is  drawn  op,  and  in  other  respects 
the  judgment  will  be  as  claimed. 

Solicitor:  B.  J.  SkumanL 


Fdt.  12  and  U. 

(Before  Stikuxo,  J.) 

HuBBUCK  V.  Helks.  (a)] 

Company — 7)^>entiire — Floating  aeeurity — Sale  ^ 
the  whole  oetetM — Priority — Right  of  debenture- 
holdert  to  receiver — Practice— Amendment. 

By  indenture  of  the  17ih  Nov.  1886  Ae  P.  eompanif 
aligned  to  H.  several  items  ^  property,  together 
comprising  ihe  whoU  undertaking,  for  40001. 
Some  of  the  itenu  induded  in  two  mortgagee 
which  were  vested  in  S.,  and  a  pari  ojF  (ke 
purchase  money  waa  retained  hy  S.  in  eati^faetkm 
thereof  By  indenture  of  the  \Stk  Ko9.  H.  leaeed 
{he  purehaeed  premises  to  the  company  vpon  a 
weekly  tenancy.  On  the  22nd  Dec  H.  determined 
the  tenancy.  At  the  date  of  these  tmnsaefioni 
the  company  had  no  funds  to  carry  on  Us  bun- 
ness,  and  on  the  22na  Jan.  1887  U  was  ordered 
to  be  wound'Up. 

On  the  27th  Jan.  1887  the  plaintiff,  on  hehalf  of 
all  debenture-holders  of  the  company,  issued  a 
writ  against  H.,  the  company,  and  the  directors, 
daiming  a  declaration  that  me  indmture  of  the 
17th  Nov.  might  stand  oiHy  as  sectirityfor  4000L, 
and  an  injunction  restraining  H.  from  varimg 
with  the  property  therein  comprised,  and  Mmd 
notice  <f  motion  for  an  ii^wnction. 

At  Oie  hearing  ef  the  motion  the  plaint^  adcei 
leave  to  amend  ffce  torit  by  adding  a  e/aim  for  a 
receiver. 

Held,  that  the  ai»«n<Imenf  ought  to  be  allowed, 
notviiihstanding  that  it  changed  the  nai«re 
of  the  action;  thai  the  transatAien  of  the  17th 
Nov.,  being  a  sale  of  ihe  whole  undertaking,  was 
svhjeei  to  ihe  right  of  the  dtiienture-holAers  to 
apply  to  the  court  for  a  receiver,  and  that  the 
plaintiff  iMd  made  out  a  prima  facie  case  for 
the  protection  of  the  court,  and  was  eonseqttenUy 
entitled  to  restrain  tJie  defendant  S.  from  parting 
with  the  property  of  the  company  uniU  the  trial, 
otherwise  than  in  the  ordinary  course  of  bHsiness 
of  the  eomvtmys  eubjeel,  however,  to  therights  of 
the  defendant  under  the  mortgages  suhsieting  at 
the  date  of  ihe  sale. 

Semhle,  the  right  of  debeniure4u)lder4  who  have  a 
charge  upon  the  undertaking  of  a  company  to 
apply  to  the  court  to  realise  their  security  arises 
whenever  the  eon^ny  eeaeee  io  he  a  going 
concern. 

The  Polf  chrom^ic  Simultaneons  Printing  Com- 
pany Limited  was  incorporated  unasr  the 
Companies  Acts  1862  to  1880,  on  the  29th  Maich 
1831,  with  a  nominal  capital  of  100,0002.  in  shares 
of  II.  each,  and  was  formed  for  the  purpose  of 
acquiriug  certain  patents  tor  improvemrats  in 
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printing  in  colour  uid  of  ourying  rai  lAe  btuineu 

Among  tne  objects  stated  in  the  memonndnm 
of  assocutioa  were  tbe  following : 

(K)  To  uulffuikto  the  oompauj  with  kbj  other  eom> 
pU7,  aooie^,  or  nodertaldiifr,  or  to  pomhaM  wai  take 
oTtr  M  a  ffoisff  eonoem,  or  otherwiae,  mtj  boaiueu 
with  objectB  the  same  ae  or  nmihu  to  the  ohjeote  oi  the 
eoBUkanj  or  any  of  them,  or  to  effect  a  ootnbiitatioii  of 
the  intereata  of  tiie  oompany  with  those  of  any  mioh 
eoa^Muiy,  bosineea,  or  nndertaMiiff,  or  to  aell  or  tranifer 
alloraitypaHtrf  ita  bnainen,  aams,  and  UafaUitiea ; 

(0  To  ml,  mortgage,  pledge,  tnuufar  Issse,  exflhaoge, 
or  oUterwiae  diipoee  of  all  or  any  part  of ,  or  any  iatereet 
la  the  patenta,  priril^s,  proper^,  aM  rig^  of  the 
OHiipany  of  every  Uad  whiUaoerer ; 

and  the  compaiw'  had  power  to  israe  debentares. 

The  works  of  the  company  were  carried  od 
opon  premises  in  Deptford. 

The  plaintifE  was  a  holder  of  debentares  of  the 
company  for  a  large  amount. 

By  each  of  each  debentures  tbe  company  bound 
themselves  to  pav  to  the  bearer  or  the  registered 
holder  of  the  deoentures  the  amount  thereof  on 
the  lOtb  April  1^1,  and  to  pay  half-yearly 
interest  in  tbe  meantime  at  10  per  cent,  per 
annum  on  presentation  of  the  conpons  for  tbe 
same,  and  the  company  charged  the  undertaking 
of  the  company  with  the  payment  of  such 
princqial  money  and  interest  part  patsu  with  the 
principal  and  interest  seoued  the  other 
debaitiireB     tl»  same  issne. 

At  tbe  date  of  the  transactions  hereinafter 
mentioned  tbe  defendant  Helms  was  tbe  owner 
of  two  mortgages  upon  certain  specific  items  of 
the  company  8  assets  created  by  certain  indentures 
of  tbe  27th  July  1886  and  11th  Oct.  1886,  and  the 
SUDS  of  2S75I.  and  5002.  were  sieged  to  be  doe 
thereon. 

By  cm  indenture  of  the  17th  Not.  1886,  made 
between  the  company  of  the  one  part  and  Helms 
of  the  other  part,  siter  reciting  the  said  mort* 
gigee,  the  following  property  was  assigned  by 
the  company  to  Helms  for  the  sum  of  40001 : — 
1.  The  lease  of  the  works.  2.  AH  the  patents 
belonging  to  the  rompany.  3.  All  tbe  machinery 
and  premises  comprised  in  the  indratnre  oi  tad 
27tii  July  1886.  i.  Ail  other  machinery  and 
fixtures  upon  the  bnsineas  premises.  «>.  AITtokIs 
manofactured  hj^  the  company  not  required  for 
cftrrring  oat  existing  orders.  6.  All  mints  and 
blo^heloi^ng  to  the  company.  7.  The  good- 
will of  the  business  now  carried  on  by  tbe  com* 
pany  including  the  right  to  use  the  company's 
name,  and  the  benefit  of  existing  contracts 
between  the  company  and  its  employi: 

Of  these  items  the  first  foar  were  contained  in 
tbe  indentures  of  mortgage  of  the  27tb  July  and 
the  11th  Oct.  The  sums  of  23751.  and  5001.  were 
stated  by  the  fiaid  indenture  to  be  retained  by 
Helms  ont  of  the  purchase  money  in  satisfaction 
of  those  mortgw^es ;  and  tbe  indentare  contained 
a  proviso  chat  Helms  should  demise  to  the  com- 
puiy  the  premises  agreed  to  be  sold  upon  the 
terms  and  conditions  contained  in  an  indenture 
of  lease  of  eren  date  therewith,  and  it  also  con- 
ferred upon  the  company  a  right  of  re-emption, 
upm  nouco  to  be  giren  boore  ue  18th  Jan.  1887, 
at  the  price  of  4200L 

By  an  indenture  of  lease  frf  the  18th  Nor.  1886 
^ins  demised  the  said  premises  to  the  company 
fbr  cue  week,  uid  so  on  m>m  wedc  to  week,  at  the 
weeUy  tent  of  lOL    It  was  sworn  that  the 
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parcels  comprised  the  whole  undertaking  of  the 
otanpany,  but  it  was  stated  at  the  twr  that 
the  company's  offices  were  not  included  therein. 
It  amMared  from  the  correspondence  which  led 
to  these  transactions  that  the  company  was  in 
easfrentM,  and  had  no  funds  to  carry  on  its 
business. 

On  the  22nd  Dec.  Helms  determined  the 
tenancy  and  entered  into  possession,  and  he 
carried  on  the  bnsinesB  of  the  company  for  bis 
own  benefit.  The  right  of  re-emption  was  never 
exercised  by  the  company. 

On  the  22nd  Jan.  1887  the  company  was 
ordered  to  be  wound-up. 

On  the  27th  Jan.  the  plaintifF,  on  behalf  of 
himself  and  all  other  debenture-holders  of  tbe 
company,  issued  a  writ  against  Helms,  the  com- 
pany in  liquidation,  and  the  directors,  claiming 
that  the  alleged  sale  which  purported  to  bo 
effected  by  the  indentare  of  tbe  l/tb  Not.  1886 
might  be  declared  Toid,  and  that  the  said  inden- 
ture might  stand  only  as  security  for  the  sum  of 
40001.,  or  so  much  thereof  as  was  adTanced  by  the 
defendant  Helms ;  damages  agunst  tbe  directors ; 
an  injunction  to  restrain  the  defendant  Helms 
from  selling,  conTeying,  or  parting  with  the 
business  premises,  patents,  machinery,  plant, 
stock-in-trade,  effects,  and  goodwill  of  the  com- 
pany, and  on  the  same  day  he  served  notice  of 
motion  for  an  injunction  npon  the  defendants  in 
terms  similar  to  the  writ.  The  motion  now  came 
on  for  hearing. 

Qrakam  HaMtngt,  Q.G,  and  Datmey  for  tbe 
plaintiff. — ^The  charge  of  ^  debentnre-bolders, 
althoogb  it  does  not  prevent  the  company  from 
making  specific  charges  or  speoifio  alienations  in 
the  course  of  business,  cannot  be  d^ealed  by  the 
sale  of  the  undertaking : 

Whsatley  v.  StUcttona  and  Haigh  Jtoor  Coal  Com- 
2Ni»y,SaL.T.  Bep.  N.  B.  798;  29Ch.]>iT.  715. 

The  right  of  the  company  to  sell  is  dealt  with  b^ 
two  clauses  of  the  memorandum.  The  first  is 
addressed  to  the  question  of  amalgamation,  and 
the  power  thereby  conferred  must  be  taken  in 
connection  with  toat.  The  second  is  directed  to 
a  sale  for  the  purposes  of  carrying  on  tbe  bnsi- 
ness.  There  is  no  power  to  sell  the  goodwill. 
This  tnmsaction  is  not  in  the  ordinary  course  of 
business,  and  is  subject  to  the  rights  of  the 
debenture-holders ;  it  is  not  a  sale,  but  a  mort- 
gage,  and  is  in  fraud  of  the  prior  mortgagees. 
The  plaintiff  is  therefore  entitled  to  an  injunction 
to  restrain  the  defenchmt  from  parting  with  bis 
security.  We  ask  leave  to  unend  the  writ,  if 
necessary,  by  adding  a  elum  for  a  receiver. 

Buckley,  Q.C.  for  the  company. 

Pearson,  Q.C.  and  Edgar  J.  Slgood  for  the  de- 
fendant Helms.— The  plaintiff  is  not  entitled  to 
an  injunction  on  the  footing  of  the  writ.  The 
writ  asks  that  onr  client  may  be  treated  as  a 
mortgagee,  but  the  transaction  is  a  bond  fide  sale, 
and  that  contention  cannot  be  supported.  The 
case  made  at  the  bar  is,  that  the  debenture-holders 
are  entitled  to  have  their  security  realised.  We 
submit  that  the  defendants  ought  not  to  be 
allowed  to  amend  at  this  stage,  so  as  to  make  an 
entirely  new  case.  This  is  not  a  sale  of  the 
whole  undertaking,  but  only  of  specific  items, 
and  the  purchaser  cannot  be  restrained  in  the 
exercise  m.  his  rights  hy  tiie  debei^:|^^o|^^ 
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who  hare  merelj  »  floating  Memfly  on  the 
property  of  the  oompanj  : 

Ftortnee  land  and  PubUe  Workt  Compcmy; 

ifoor  T.  ^noIo-Jfaltan  Bant,  40  L.  T.  Bap.  IS.  8. 

620;  10 Ck  Div.  681 ; 
Be  BamiUon'a   Windaor   Iron  Work*;   JS«  parte 
ntman  and  Sdwarda,  SO  L.  T.  Bep.  N.  S.  «58; 
laCh-DiT.  707. 

If  the  plaintifE  is  entitled  to  any  relief,  be  ie 
entitled  onl  j  on  the  terms  of  paying  tbo  pnrduue 
money  into  conrt. 

Maatinga,  Q.C.,  in  reply,  referred  to 

Se  Panama  Ntv>  Zaaland  and  AitdraUan  Jfotl 
Company,  22  L.  T.  Bep.  N.  8. 4M;  L.  B^  5  Ch. 
App.  818. 

Stiblihs,  J. — This  caae  raises  a  qnestion  as  to 
the  rights  of  debenture-holders  which,  in  the 
precise  form  in  which  it  comes  before  me,  appokrs 
to  be  not  cjnite  covered  by  prerions  anthorittes. 
The  plaintifl  sues  on  behalf  of  himself  and  all 
Other  debenture-holders  of  the  c<nnpany.  [His 
Lordship  stated  the  form  of  the  dehentnres  and 
ccmtinned  :3  It  is  weU  settled  that  a  ^bentnre 
in  this  form  constitutes  what  is  called  a  floating 
security  on  the  assets  of  the  c<mipany.  It  is  & 
charge  npou  tbe  undertaking,  and,  to  bomnr  the 
langnaffe  of  James,  L.J.  in  Be  Florence  Land 
ana  Public  Works  Company,  a  charge  upon  the 
undertaking  is  a  charge  upon  the  assets  for 
the  time  being.   The  effect  of  that  is  that,  so 
long  as  the  company  is  a  going  concern,  the 
debenture-holders  are  not  entitled  to  intraiere 
with  the  rights  of  the  directors  to  deal  with  any 
specific  portion  of  the  assets  of  the  company. 
The  directors  may  mortgage  or  sell  or  otherwise 
dispose  of  say  specifio  portion  fA.  tbe  assets,  but 
tbe  moment  the  company  makes  default  in  pay- 
ment <A  the  principal  or  interest  dne  on  the 
debentures,  or  is  woond-np,  or,  as  it  seems  to  me, 
ceases  to  be  a  going  concern,  tbe  ri^t  of  the 
debentar»4ioldeni  arises  to  ask  the  court  to 
appoint  a  receiver  of  the  assets,  and  to  realise 
them  for  their  benefit.  [His  Lordtdiip  then  re- 
ferred to  the  terms  of  the  indei^ure  of  the  17th 
Kov.  1886,  and  intimated  an  ofnnion  that  the 
mortgages  therein  recited  were  good  against  the 
debenture-holders,  and  continura   as  follows:] 
That  deed  was  executed  by  the  company,  and  the 
objects  for  which  it  was  executed  are  shown  by 
tbe  correspondence  which  took  place  between  the 
parties  prerions  to  the  execution  of  the  deed.  It 
appears  to  me  that  that  was  not  a  transaction  in 
the  ordinuy  course  of  the  business  of  the  com- 
pany.  It  is  sworn  that  this  deed  comprised  the 
whole  undertaking  and  property  of  the  company. 
The  only  property  which  has  been  mentioned  as 
not  uomprised  in  the  deed  is  the  offices  of  the 
compaiqr,  bat  I  do  not  attach  mndi  wdgfat 
to  that,  because  very  often  the  i^oes  connst  of 
a  room  in  which  the  company  has  no  real  interest, 
BO  that  in  reality  this  property,  instead  of  being 
an  asset,  is  more  in  the  nature  of  a  liabQity.  u 
that  is  so,  the  transaction  is  contrary  to  the  terms 
of  the  debentures,  because  a  debenture  of  this 
kind  only  permits  dealings  by  the  company  in 
the  ordinary  course  of  business,  and  here  it  is 
tbe  whole  undertaking-— t'.a.,  the  whole  of  the  assets 
for  the  time  being— which  is  transferred  to  Helms, 
BO  that  it  can  no  longer  be  dealt  with  by  tbe 
company.  It  is  not  a  transaction  for  the  pnrpoee 


of  changing  the  nature  of  the  company's  bosiiiea*. 
If,  for  example,  the  company  were  proponng  to 
sell  the  business  with  a  view  of  starcing  another 
business,  or  of  carrying  on  the  same  business  a 
another  }dace,  it  is  posaible  that  much  might  be 
said  upon  the  question  whether  that  was  not  a 
dealiiK  in  the  ordinuy  ooorse  of  Inuineaa.  Bat 
it  is  oDTions  from  the  correspondence  that  tfist 
was  not  the  object  dt  the  transaction.  The  com- 
puiy  was  hard  np  for  money,  and  instead  ct  % 
mortgage  of  tbe  assets  to  the  defendant  thia 
amngmnent  is  made  with  him,  the  efEact  oE 
which  is  to  transfer  to  him  absolutely  from  the 
18th  Jan.  the  whole  of  the  undertaking,  iA,  tbe 
assets  of  the  company  for  the  time  bemg.  The 
company  had  no  money  whatever  to  prosecute  the 
business,  and  in  point  of  fact  it  was  shortly  after- 
wards ordered  to  be  wound-up.   In  this  state  cC 
fiu:ts  it  seems  to  me  that  there  is  a  vrimd  fade 
question  to  be  tried.   The  validity  of  the  trans- 
action  has  been  called  inonestion  hythe  dehentnre- 
holders,  and  the  plaintiff  nas  issued  a  writ  clainrime 
that  the  sale  may  he  declared  void,  and  that  tbe 
indenture  of  the  ITtfa  Nor.  may  stand  onlj  as 
security  for  the  40001.  damages  MRunst  th» 
directoTB,  and  an  ingnnction  to  restrain  Helms  from 
parting  with  the  property  tjompnsed  in  tbe  deed. 
That  is  all  that  the  wnt  chums,  and  it  is  difficidt  to 
see  how  the  actum  could  be  maintained  so  as  to 
nve  that  relief,  but  leave  has  been  asked  toamrad 
the  writ  by  adding  a  claim  for  the  appointment  oE 
a  teonver  and  manager  in  order  thai  the  property 
may  be  realised  and  the  rights  of  the  deoentnrs- 
holders  enforced.   On  behalf  of  tbe  defendant  it 
is  said  that  I  ought  not  to  allow  the  amendment, 
becanae  it  oom^etely  changes  the  nature  of  the 
acticm.   That  is  troe^  but  nevertheless  I  think 
that  the  amendment  ought  to  be  allowed,  and 
that  it  is  simply  a  qnestion  of  terms.   If  it  had 
been  proved  ttiat  tne  defendant  required  time 
to  meet  the  new  ease  hitended  tobe  made  against 
him,  I  might  have  directed  the  motion  to  stand 
over;  buC  as  sothiiu;of  the  kind  has  been  aiw* 
geeted,  I  think  that  I  ooght  to  allow  the  ameno- 
ment  to  be  made  now.  In  tiiat  state  oi  things  it 
seems  to  me  that  the  company  is  no  linger  a  going 
concern  within  the  meaning  of  the  witbori^ea. 
The  law  is  thus  laid  down  b^  North,  J.  in 
Wiieatley  v.  BiUettone  and  Haxgh  Moor  OoaL 
Company.   "  It  is,  in  my  opinion,  clear  that  what 
was  intended  was,  that  the  parties  holding  the 
debentures  should  have  the  right  of  coming 
forward  when  the  money  was  payable  to  them, 
and  saying  that  they  had  a  first  charge  upon  die 
property  belonging  to  the  company  at  that  tima^ 
prior  to  any  other  charge  to  be  set  up  in  the  same 
way ;  that  is  to  say,  if  the  money  became  payable, 
not  only  by  the  period  of  the  loan  elapnng,  bnt~I 
merely  talu  this  as  an  instance— fay  wmding-np^  it 
was  to  be  a  first  charge  aaagainst  the  general  cndl- 
tors <^  the  company.    Thelearned  judgedoesnbfe 
define  all  the  cases  in  which  die  debenture-holdeta 
would  have  a  right  to  oome  forward  and  assert 
their  rights  agamst  the  company,  and  he  gave  tiie 
example  of  the  winding-ap  of  tlw  company ;  but, 
in  my  opinion,  where  a  company  parts  with  the 
whole  lAidevtakiiig,  the  assets  of  the  company  tor 
the  time  being,  the  rights  of  tbe  debfinture-hofders 
arise,  and  they  are  entitled  to  ask  the  court  for  a 
receiver.   This  the  plaintiff  does  not  do,  but  he 
asks  that  tbe  defendant  Helms,  inasmuch  as  he 
took  with  notice  of  the  debentures,  1  may  be 
Digitized  by  VjOOglC 
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nitouDBd  fram  dealing  with  the  pnpBrty  of  tho 
tiompAny  otherwise  thu  the  company  womd  hanre 
been  entitled  to  do  3  they  had  eontinrnd  to  hold 
iL  If  there  were  no  other  qaestion  between 
the  parties  I  think  that  the  pliuntiff  would  be 
entiued  to  that  relief,  and  to  say  that  ^le  defen- 
daat  shoold  not  desl  with  the  property  otherwise 
thas  in  the  ordinary  course  of  basiness  the 
camp&ay ;  but  the  case  does  not  stop  there.  At 
the  date  of  the  deed  specifio  parts  of  Ihe  property 
fif  the  company  were  subject  to  oertain  mortgages 
iriikliwere  vested  in  the  defendant,  and  it  cannot 
he  that  the  pluntifi  may  oomh  to  the  ocmrt  and 
that  this  is  a  void  tnHuaetioaf  aod  at  the 
swift  moment  say  that  he  is  entitled  to  the  ben^t 
«(iiarto(it.  That oannotbe jns^oe.  Tlterefore, 
abnoagh  I  think  that  the  plaintiff  is  entitled  to 
kare  matters  kept  m  ttaitt  quo  till  the  trial,  I 
do  Bot  think  that  the  defendant's  rights  nnder 
Asm  mortgages  onght  to  be  intrafered  with  in 
any  way.  I  think  the  proper  order  will  be  to 
restrain  the  defendant  H^nis  from  dsftling  with 
(he  property  comprised  in  the  indenture  oth^* 
wise  than  in  the  ordinary  ooorse  of  basiness  of 
the  oonipany,  or  otherwise  than  in  the  exercise  of 
the  rights  which  he  possesses  ander  the  mortgages 
ssbsisting  at  the  dttbe  of  the  indenture,  and  the 
writ  mnst  be  amended  adding  a  claim  on 
bdialf  of  the  debenture-holders  to  realise  their 
secnrity. 

Solicitors:  Carter  and  BeZZ;  Freiyuild$  and 
WaUoBUi  FomaajiABurL 


QUEEN'S  BENCH  DIVISION. 

JVuIoy,  Fab.  25. 

(Before  DzmcAN  and  Uathew,  JJ.) 

PEirsr  (app.)  v.  HAiraov  (resp.)-  (a) 

Vam'ani  Act  1824 — Pntending  or  profetting  to  tell 
farttmea — laauing  a  direular — LntmUion  to  deeeioe 
or  vrrvpoBO—Bogue  and  tugotond— 6  6w.  4^ 
e.  83,«.  4. 

SeeL^o/b  Qw.4fe.  63,enaeb  fkat  ** every jwnon 
pretending  lyrprqfetsing  to  tdlfortnnea,  or  uting 
any  nbUe  craft,  metme,  or  device,  by  paimiriry  or 
cthertoiee,  to  deceive  and  impoee  on  any  of  His 
Majesly'M  wahjeete  .  .  .  and  being  enbee- 
gvimtly  convicted  of  the  offence  for  which  he  or 
the  shall  have  been  to  avprehended,  ahaU  be 
deemed  a  rogue  and  a  vagcu)ond." 

The  ieeuing  of  a  dreular  mf  vmy  of  odBtrHeemfeftU, 
M  volUdi  the  iaeuer  ataiee  ihat,  oa  being  informed 
^  tte  dotss  ^  btrAs  Okose  wJko  eoiuaitt  ana.  he 
mB  (on  A«  paa/mmU  ef  monsy)  foreeaet  Aetr 
fwtma,  «s  a  pretence  or  pnfeaaw*  io  tell  fort  unet 
wUkm  ihe  above  aeeHon,  ikough  no  moMsy  ia 
reeeioed  by  him  and  the  ftituire  of  any  paaHeular 
person  ia  not  told. 

Preaf  OuU  ihe  israer  of  aueh  a  eirvalar  doee  not 
ftsMBse  in  hia  own  power  io  forataU  fke  future  ia 
not  neeeaaary  to  moatcmiiate  ihe  charge,  and  the 
intent  to  deceive  and  imvpoae  may  rightly  be 
inferred  from  the  iaaning  0/ aueh  eireulaa-.  ^ 

Ttas  was  a  case  stated  by  one  of  the  metropolitan 
Ptriioe  m^istrates  under  48  ft  43  YicL  c  40,  for 
the  opinion  of  the  oonrt.  The  facts  were  as 
bllon:— 

Ppon  the  hearing  of  a  eertrin  intormation  pre- 
W  BivoiMtr'W.F.  BmsLsr.lii^  BtiiW  1  law. 


ferred  by  the  respondent  against  the  appellant 
nndear  sect.  4  of  S  Geot  4^  o  83,  that  the  a[^l- 
lant  did  onlawfully  pretend  to  tell  fortunes  to 
deoerra  and  impoee  on  one  Timm  Khnrt  and 
others  of  Her  lutjesty's  aabjects,  t  oonTicted  the 
^pellant  of  the  said  ofBenoe  and  at^ndged  him  to 
pay  to  the  clerk  of  the  said  oonrt  at  Bow-street  the 
sum  of  5L  and  the  snm  of  2a.  for  the  costs  of  the 
Rnmrnons  on  or  before  the  5th  day  of  Jane  then 
next,  or  in  de&olt  of  making  such  pajrment  to  be 
imprisoned  with  hard  labour  for  the  space  of 
twenty-one  days.  The  following  facts  were 
proved  before  mei 

Thb  i^^idlant  oaosed  to  be  inserted  in  varioos 
■Bwspapen  adwtuementB  to  the  ioUowi^ 
effect: 

Keptnaa,  tte  asteologec's  psnnaneat  iddrass,  is 
12,  QrmnOo  sfaest,  Bxmaswiok-aquce,  Loadoa,  WX!. 
Teemm  sent  on  applieatxm. 

Wanted  everyone  to  hKwm  tbsir  own  nativity  oast 
^exlj ;  adviee  nren  and  astrolraioaJi  qveitions  answered. 
For  terms  sna  stsaqis  t»  "  KeptsBS,"  U.  OreBTille- 
ibset,  BnuiswieLHHiBSM,  W.O. 

Ehmt  mbBeqaently  answered  <nke  of  the 
adTertisements  by  a  letter  under  an  assamed 
name  and  addien  (tf  'v^hieh  the  b^lowing  is  a 

copy: 

Sir,— I  bave  wsii  yonr  adTntiaement  and  should  like 
io  know  farther  partieolsn  with  a  tiew  to  reosiTe 
adries.— I  am,  Sir,  jonzs  My,  Tim  Nkbolans. 

And  in  reply,  received  a  printed  drcniar,  of 
which  the  following  is  a  copy : 

ASTBOLOaT 

Is  a  soienoe  fl^Ting  oanse  aad  efleots  ;  withoat  this  it 
eoQld  not  be  aomuatdy  termad  a  aolsnos.  In  all  aces 
aoBs  of  the  most  waiaisit  men  hare  beta  praetwal 
■etroloffsra ;  erm  now  it  ia  the  sane.  In  anoient  tiiae 
ftstrolwers  oconpiad  more  prominent  positions  than  aaj 
other  <3aMa  of  propheti,  beinf  man  of  aoienoa  and  kuow- 
Ied«.  We  do  not  ocnisnlt  the  spirita  of  Hie  ao-caJled 
dead,  BOr  use  any  ndawfnl  neaaa;  aflither  do  we 
praetin  any  of  the  blaok  azia,  or  othar  wstarlss,  aor 
KM  enehantanenti  (myatery  is  only  a  weed  that  asprsssaa 
onr  want  of  knowledge). 

!nie  works  of  theGreatFirstCaaHareallfOTemedbj 
immntable  and  perfectly  natoral  laws,  working  in  order 
and  harmony.  JBrery  oansa  prodooes  ita  own  effsots. 
Erety  planet  in  our  solair  tytiem  has  its  own  orbit 
(omtrae  to  ran)  round  the  son,  &om  wliioh  it  cannot 
denate.  It  ia  the  aame  in  the  animal  and  vegetable 
kingdoma,  and  man  ia  no  exception  to  the  DiTine  lawa 
which  (Tovsrn  all  thioss.    We  all  hare  onr  own  orbit  or 

r'  ire  (ann)  of  oaefnhiesB,  anmad  whidi  w«  rerolve  in 
life.  By  onr  own  niatakas  in  life  we  create  clottds 
ihat  sonetiinea  obioare  onr  path,  and  in  the  desire  fox 
beitennant  we  hare  a  drrina  riifht  to  oonaolt  the  works 
of  the  Great  First  Canae,  who  has  daoland  that  the 
■tars  are  for ai^as  (of  what?  thepaat,prne^,or&itDze} 
and  for  aaasona. 

By  the  poaitionB  of  the  planets  in  the  natiTity,  and 
their  aapeota  to  each  other,  we  are  able  tojpre  the  eeneral 
deaciipoona  of  the  diaeases  liable  to,  health, 

mental  abilities  aad  disposition,  the  ooonpation  moas 
anitaUa,  where  and  when  eaoceasfal,  mamage,  trav^- 
lin^,  fnends,  Ac,  and  the  aTsnts  of  eveirday  life. 
Interriewa  are  onneoesaary ;  all  that  is  required  is  the 
time  of  Urtti  as  near  as  possible,  day  vt  week,  day  of 
month,  year,  sex,  aad  bbuiplaos. 
Katinties  east  tkom  Sa.  and  npwaida. 
IHtio  with  eventa  in  life  in  bziaf  from  31a.,  lOOt.  anl 
v^warda. 

Two  ordinary  qnealiana  answered  ia  writing,  U.  6d. 
InferieateqaeatMnis,  as  arreed. 
Yearly  birthday  infomuMSon,  9i.  64.  and  8s. 
Ditto  tar  bariwssa  paipoaaa.  Ma;  aadaO». 
Fire  years*  dinobon  in  advanse  ftom  6a.,  Us.,  and 
spwaids. 

Astro-medlssl  diano^  at  dBseaaea  delineated. 
Short  interriews,  9a.  9A. 

lIbieinfte»atto.ilMosss»y<ni^^|»^Qg[^ 
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A.  stamped  addresaed  enTelope  mast  aooompanj  every 
oommtmioation  where  a  reply  is  required. 

All  work  done  will  oe  in  aooordanoe  with  the 
remnneration  reoeired,  and  will  be  exeonted  as  early 
aa  possible. — Address  B.  H.  Neptane,  12,  Grenville- 
street,  Bronswiob-sqaare,  London,  W.C. 

On  the  part  of  the  appellant  it  was  contended 
that  there  was  no  eviaence  of  pretence  or  pro- 
fession to  tell  the  fortune  of  Timm  Khnrt,  the 
informant,  inasmnoh  as  there  was  nothing  what- 
ever told  him  as  being  his  fortune,  and  that  by 
the  Act  snch  pretence  or  profetision  must  consist 
of  the  actual  telling  and  purportinK  to  tell  a  for- 
tone.  That  the  profession  made  by  the  appellant  in 
his  circular  was  that  he  conld  apply  cer^in  rules 
(which  were  known  to  those  who  had  studied 
astrology)  to  the  particular  cases  of  individuals ; 
although  this  profession  was  coupled  with  an 
expression  of  opinion  that  snch  fixed  rules  were 
sound,  and  when  properly  applied  would  give  an 
indication  of  what  was  likely  to  happen,  yet  there 
was  no  pretence  by  the  appellant  tnat  he  bad  any 
mysterions  personal  power  of  divination,  snch  as 
might  impose  on  the  credulity  of  the  superstitious, 
which  was  the  mischief  aimed  at  by  that  portion  of 
the  statute  under  which  the  offence  was  charged. 
That  there  was  no  evidence  of  intent  to  deceive 
as  required  hy  the  words  of  the  Act  "  to  deceive 
or  impose  upon,"  inasmuch  as  there  was  no 
evidence  that  the  appelliuit  bad  not  the  most 
implicit  ffuth  in  the  science  he  professed  to  apply, 
namely,  astrology.  That  there  was  no  pre- 
aaraplion  in  a  criminal  case,  and  that  the  intent 
to  deceive  being  an  actual  part  of  the  offence 
must  be  capable  of  being  inferred  from  some 
evidence,  and  that  here  there  was  no  such  evidence 
of  this  as  would  have  been  left  by  a  judge  to  a 

The  magistrate  was,  however,  of  opinion  that 
there  was  evidence  that  the  appellant  did  pretend 
and  profess  to  tell  fortunes,  and  that  he  aid  it  to 
deceive  and  impose  on  Timm  Khurt  and  others 
of  Her  Majesty's  snbjects  within  the  meaning  of 
the  said  statute,  and  the  magistrate  found 
accordingly,  and  referred  to  the  case  of  Monk  v. 
HUUm{&h.  3. 16S,U.C.). 

The  imestian  tor  the  court  was,  whether  there 
was  evidmoe  before  the  magistrate  to  justify  the 
conviction. 

By  5  Geo.  4,  c  83,  sect.  4 : 

Every  person  pretending  or  prof esidiig  to  tell  fortooBa, 
or  using  any  aobtla  oraft,  meana  or  devioe,  by  palmistry 
or  otherwise,  to  deceive  and  impose  on  any  of  His 
Ibjesty's  ■abjeets  ....  koA  being  sabseanently 
oonvioted  of  the  offenoe  for  whidi  lie  or  she  sbaU  have 
been  so  apprehended,  shall  be  deemed  a  rogue  and  a 
vagabond. 

Murphy,  Ct-C.  (ITormaZtJ  with  him)  for  the 
appeUant. — ^The  statute  in  question  does  not  aim 
at  snch  a  case  as  this;  if  the  appellant  had  told 
the  prosecutor  his  fortune,  or  had  received  money 
from  him  for  so  d(niig,  it  would  have  been 
different,  bnt  the  case  stops  short  of  that.  All 
he  did  was  to  advertise  by  way  a  circular  that 
by  the  lesson  he  read  mim  the  planets  he  was 
able  to  give  such  information  as  he  set  forth  in 
his  circular.  The  mere  professiDg  to  forecast  a 
nativity  and  tell  fortunes  is  no  offence  under 
sect.  4.  A^^ain,  there  is  no  evidence  that  he  did 
not  believe  m  astrolt^  and  bis  capacity  to  fore- 
cast the  future  by  counselling  the  stars.  If  this 
conviction  stands,  any  person  who  foretells 
another  what  may  be  going  to  happen  to  him  may 
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be  convicted  as  a  rogae  and  a  vagabond;  and 
many  persons  in  all  grades  of  socie^  are  in 
danger.  The  muistrate  seems  to  have  rased  his 
deouion  on  Monir.  HiUon  (46  L.  J.  163,  M.  C.) ; 
bnt  in  that  case  there  was  a  comply  proof  iA 
palmistry. 

Poland,  forUie  respondent,  was  not  called  npon 

to  argue. 

Dekhah,  J. — This  is  an  instance  in  which  the 
doctrine  rea  ipaa  hgtUtur  applies.  It  is  nonaense 
to  suppose  that  in  these  days  of  advanced  know- 
ledge the  appellant  really  did  believe  he  had  the 
power  to  predict  a  man  s  future  by  knowing  at 
what  hour  he  was  bom,  and  the  position  of  the 
stars  at  the  particular  moment  of  his  birth.  "So 
perscm  who  was  not  a  lunatic  conld  believe  he 
possessed  such  power.  There  was,  therefore,  no 
need  on  the  part  of  the  prosecution  to  n^ative 
bis  belief  in  snch  power  or  capacity.  The  magis- 
trate rightly  drew  an  inference  that  the  appellant 
bad  an  intent  to  deceive  and  impose  on  the 
prosecutor.  I  do  not  decide  whether  merely 
telling  fortunes  is  or  is  not  an  offence  under  the 
statute,  but  this  advertisement  and  circular 
amounted  to  a  pretending  and  profession  to  tell 
fortunes  within  sect.  4  of  the  Act.  I  think  there 
was  ample  evidence  on  which  we  ought  to  bold 
the  magistrate  was  right. 

Mathew,  J.— 1  am  of  the  same  opinion. 

Solicitws  for  the  appellant,  VFe^  and  Templa- 

ton. 

Solicitors  for  the  respondent,  Han  and  Co.,  for 
the  Solicitor  io  the  Treasury. 


Wednetday,  March  2. 
(Before  Day  and  Whls,  JJ.l 
Lewis  (app.)  v.  FsaKOR  (reap.),  (a) 
Cruelty  io  ammiU— Spaying  »ow—Operaiio% 
renfyring  animal  more  fit  for  w  tf  fium— 
Tortors— 12  ^  13  Ftct.  e.  92,  t.  2. 
Whxire  a»  cpera^ton  t&a<  &at  beoome  euitomary  is 
performeavo^  reasonable  core  and  tikill  on  an 
ommol  vmdouhiedly  eauaing  U  severs  pain  in  tke 
hond  fida  belitf  that  it  rendera  ita  fieah  morej^ 
aa  an  article  of  human  food:,  such  operation  ia 
■Mt  cruel  ill-treatmmt,  abuse,  or  torture  of  the 
animal  within  $act.  2  of  the  Prevention  of  Crudiy 
to  Aniinala  Act  1849,  though  the  utUih/  sum 
openUion  may  he  open  to  doubt. 

Case  stated  under  20  &  21  Vict.  c.  43. 

This  was  a  case  stated  hv  justices  of  which  the 
material  parts  were  as  follows : — 

1.  At  a  court  of  summary  jurisdiction  holden 
at  East  Grinstead,  in  the  county  of  Sussex,  on 
the  lltb  May,  1886,  the  appellant  prosecuted  the 
respondent  under  12  &  13  Vict.  c.  92,  s.  2,  for  that 
the  respondent  did,  on  thedtb  March 1886,  ill-treat, 
abuse,  imd  torture  certain  animals,  to  wit,  fire 
sows. 

2.  On  behalf  of  the  respondent  it  was  admitted 
that  he  had  performed  toe  operation  of  spaying 
upon  the  saici  sows  in  the  manner  in  which  that 
operaticm  is  nsuaUy  performed ;  and  on  behaU  of 
the  appellant  it  was  admitted  that  the  said 
operation  was  performed  in  a  reasonably  careful 
and  skilful  manner,  and  it  was  agreed  that  the 

(a)  Bcported  br  W.  P.  EviSiLlT,  Esq^  BarrlstSMt-Law. 
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obIj  questions  to  be  tried  were,  whether  the  said 
(mentioti  caused  pain  to  the  said  sows,  and, 
ifit  did,  whether  such  pain  was  necessai?  or  jna- 
ttfiaUe. 

3.  Id  trapport  of  the  prosecution  it  was  con- 
tended that  the  operation  caased  mnch  pain,  and 
WM  unjustifiable  because  it  was  onnecessarr, 
beiog  performed  not  for  the  benefit  of  the  animals 
tbemselves  nor  for  the  welfare  or  safety  of  the 
bmnan  race  generally,  bnt  under  the  pretence 
only  that  it  saved  money  to  the  owner  of  the  sows 
operated  upon,  and  that  this  pretence,  though 
unjustifiable  if  true,  had  no  foundation  in  ^t. 

In  support  of  this  contention  the  following 
cridenee  was  adduced : 

Peter  Stalker  Cowan:  I  ftm  ■>  M.B.C.V.S.,  and 
TsterinatT  inspector  of  Colchester  boroorh.  I  have 
made  a  ipeeiaJ  study  of  tite  queetioB  of  epaying  pigs. 
^Tke  witness  then  proceeded  to  describe  the  operation, 
wUdbitbon^  qnusrl^  performed,  caused  ezoessiTe  pain.1 
After  the  wsration  has  been  performed,  the  animal 
Mtffers  pain  for  about  a  week,  becaase  when  the  animal 
takes  food  the  pressure  of  the  bowels  opon  the  operated 
part  oaaees  pain.  The  operation  is  pernmned  when  they 
six  to  eight  weeks  old.  X  hare  performed  espen- 
meDta  in  feedias  as  rmards  both  spayed  and  nnipayed 

B'ts.  I  bare  taken  half  a  score  of  pigs,  half  of  which 
Tc  been  spayed  and  half  not  spayed,  and  httened  them 
sstn  four  montbsold.to  be  good  jointerB  until  weighing 
sbont  eight  stone.  Ther  are  then  worth  per  pound 
more  than  if  they  are  kept  titl  donble  tbat  age.  I  tested 
tben  and  sold  tbam  at  aboat  fire  months  old  and  found 
thi  onspaysd  pigs  were  ofgreater  wei^it  than  those 
which  had  been  spayed.  The  spayed  ones  lost  flesh 
after  the  operation.  Th^  were  all  of  the  same  age  and 
weight  to  start  with.  They  were  from  the  rame  sty. 
1b  ny  opinion  tiie  <^ration  of  spaying  does  not  improve 
the  annnal's  flash  or  benefit  the  atumal  itself.  It  is  not, 
so  br  as  I  know,  dnte  in  the  north  of  England.  I  have 
seqnaintance  with  the  practice  in  Scotland,  and  sow 
pigs  are  never  spayed  there,  nor  in  Yorkshire,  where 
uey  sell  sow  pigs  as  jointers,  and  keep  the  castrated 
higiubactmhoge.  The  operation  is,  ininyopiniott,both 
asneoessary  and  barbaroos  (the  witness  here  produced  a 
rmort  of  the  British  National  Yeteriuaty  Congress  1881, 
which  reported,  inter  alia,  that  the  spaying  of  female 
animals  was  nnneoessary,  and  recommended  its  abolition. 
The  witness  was  a  member  of  that  committee).  In  con- 
chision  he  said :  I  agree  with  that  report.  I  perform 
shoot  four  thousand  of  these  operations  a  year.  In  my 
own  practice  the  mortality  resnlting  is  abont  1  per  cent. 
1  hare  known  a  oase  in  wnioh  aboat  eight  ont  of  thirteen 
ilied^the  animals  being  fed  too  soon.  I  have  come  to 
the  conclusion  that  the  operation  Is  unnecessary  and 
ahoold  be  abolished. 

Cross-examined:  Spaying  gives  more  pain  than  castra- 
tion. I  can  do  from  forty-five  to  fifty  sows  in  anhonr.  If 
raj  directions  as  to  feeding  are  carried  out  perhaps  the 
pun  might  abate  in  three  days.  I  have  not  seen  a  sow 
feed  eagerly  after  the  operation,  but  her  doing  so  would 
act  indioate  absence  of  pain,  fo  the  Instance  I  gaTe  the 
two  sown  ware  sisters,  and  the  litters  were  nom  the 
fame  bosr.  Castration  is  necessary,  bnt  spaying  is  wrt. 
The  flesh  of  a  female  pig  is  only  deteriorated  when  it  is 
killed  during  the  pmiod  of  menstruation. 

Be-examinad :  What  I  mean  tq  imp^  as  to  the  differ- 
eoee  between  the  male  and  female  is,  that  the  flesh  of  the 
former  is  improred  by  the  operation,  as  the  periods  of 
heat  are  constant,  but  in  the  female  they  only  come  on 
at  regular  intervals,  and  the  eow  need  not  be  killed  at 
sadi  times,  uid  not  imtil  th^  hare  passed  off  and  the 
flesh  resnmed  its  normal  onidition.  Also,  the  male 
animals  are  sometinws  very  dangerous  unless  mascu- 
lated,  not  imly  during  a  few  weeks,  out  constantly  all  the 
year  nmnd. 

By  the  Bench:  The  plan  of  operating  X  have  described 
is  we  umrersal  one.  The  enbjeot  is  nerer  taught  in 
KBj  of  the  colleges. 

H.  Lseney :  I  am  M .K.C.V.S  ,  and  in  practice  at  E^t 
'^rinstead.  I  quite  agree  with  Mr.  Cowan's  evidence 
wUnh  I  have  heard.  I  have  performed  the  operation 
nnder  protest,  as  I  hettere  it  naneosssary  and  thersfore 
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cruel.  It  is  usual  in  this  district,  bnt  most  my  diants 
have  left  off  the  practice  on  my  advice.  The  operation 
ie  not  practised  near  Brighton,  and  I  beliere  not  niaeh 
in  the  Midlands,  if  at  all.  « 

Wm.  Hontfug :  I  am  r.B.C.V.S.  I  haTS  heard  the 
whole  of  Mr.  Cowan's  evidence  and  agree  with  it.  The 
practice  is  not  done  in  the  north  of  England,  where  I 
come  from.  There  is  not  much  diiferenoe.  I  think,  in 
the  psia  between  oa*trati(m  and  spwring,  nnlesa 
periitniitis  sets  in,  as  Is  most  likely  in  the  femsle. 

4.  No  evidence  was  adduced  on  behi^f  of  the 
respondent,  but  it  was  conteuded  that  the  evi- 
dence  adduioed  hy  the  appellant  did  not  show  an 
offence  had  been  committed  within  the  meaning 
of  the  statute. 

t>.  The  justices  wero  of  opinion  that  the  said 
operation  undoubtedly  caused  pain,  bnt  agreed 
with  the  contention  of  the  respondent,  and  dis- 
missed the  information  with  costs. 

The  question  for  the  opinion  of  the  court  was* 
Did  the  evidence  adduced  by  the  appellant  dis- 
close an  offence  under  sect.  2  of  12  &  13  Vict, 
c.  92P  If  it  did,  the  case  was  to  be  remitted  to 
them  in  order  to  convict.  If  it  did  not,  the  dis- 
missal was  to  stand. 

By  12  &  13  Vict.  c.  92,  s.  2 : 

If  any  person  shall  ....  cruelly  beat,  ill-treat> 
....  abuse  ....  or  torture,  or  cause  or 
procure  to  he  cruelly  beaten,  ill-treated  .... 
abused,  or  tortured,  any  animal,  such  offender  shall  for 
every  soch  offence  forCsit  and  pay  a  penalty  not  exceed- 
ing  51. 

Waddy,  Q.C.  {Colam  with  bim)  for  the  appellant. 
— The  operation  performed  by  the  defendant  is 
not  necessary  for  the  benefit  of  mankind,  and 
amounts  to  cruelty  within  sect.  2  of  12  &  13  Vict, 
c.  92.  The  cmelty  need  not  be  wanton  aa 
formerly  under  5  4  6  Will.  4,  c.  59 ;  it  is  enough  if 
it  is  unnecessary.  [Dai,  J. — ^Tho  case  finds  that 
it  was  performed  for  the  pnnKK>e  of  improving 
the  property  of  the  owners.]  That  has  been  held 
to  be  not  sufficient  if  the  pain  is  nnnecesaair ; 
tbat  is  the  effect  (4  the  case  of  Murphy  r.  Manniung 
(36  L.  T.  Rep.  N.  S.  592 ;  L.  Rep.  2  tx.  Dir.  307). 
iD.4T,  J.— This  is  acnstomary  practice  believed  to 
bo  for  the  good  of  man,  and  so  is  outside  the 
statute.  The  custom  of  the  countrr  is  here 
admitted.]  If  that  were  so,  nearly  all  the  oon- 
Tictions  under  this  statute  and  upheld  by  this 
court  could  have  been  set  aside.  It  is  sought  to 
obtain  u  binding  decision  that  this  operation  is 
illegal.  The  evidence  shows  that  it  does  the 
animal  sobjf^ted  to  it  a  great  deal  of  harm  apart 
from  the  pain.  The  leading  veterinary  surgeons, 
a  skilful  and  scientific  body,  hare  denouncm  this 
practice  aa  wholly  unnecessary  and  cruel,  and 
their  evidence  enables  this  court  to  pronounce  it 
cruelty  within  the  statute. 

No  counsel  appeared  for  the  respondent. 

Day,  J. — In  this  case  a  prosecution  was  insti- 
tuted against  John  Fermor,  who  was  said  to  be  a 
veterinary  surgeou  carrying  on  his  business  in 
the  connty  of  Sussex,  for  performing  an  operation 
called  "  spaying  "  on  certain  sows.  It  was  instituted 
under  sect.  2  of  the  Prevention  of  Cruelty  to 
Animals  Act  1849  (12  &  13  Vict.  c.  92);  audit  is 
said  tbat  the  defendant  did  cruelly  abuse  and 
torture  three  sowa  within  the  meaning  of  that 
section.  There  is  no  doubt  whatever  that  he  did 
inflict  pain,  and  may  be  torture,  on  these  sows. 
But  the  (]|ue8tton  is  whether  hecmellydid  sowithin 
that  section.  The  mraningof  "cruelty,"  like  that 
of  many  other  words,  is  uncertain ;  and  it  is 
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tor  the  conrt  to  ascertain  what  was  the  meaning 
which  the  Legislature  intended  to  attribute  to  it. 
It  cannot  be  ased  verely  in  the  sense  of  inflicting 
pain,  or  even  torture,  for  there  are  operations 
which  could  well  be  defined  as  torture,  and  which 
an  performed  even  on  hnmui  beings,  snch  as 
oanterising  woonda,  and  firing  in  tbe  case  of 
horses,  which  are  attended  with  benefici^  results  ; 
SDch  are  torture  in  one  sense,  they  are  cruel 
t3rture  while  they  last.  Cruel  torture  within  the 
astute  must  be  taken  to  bo  that  which  is  inflicted 
tor  no  legitimate  purpose,  and  which  cannot  be 
justified.  The  word  "  wanton,"  it  is  true,  has 
been  omitted  in  the  later  statute.  T  do  not  pro- 
fess to  know  the  reason  for  its  omission,  but  that 
word  has  a  double  meaning,  and  was  perhaps  left 
Ottt  for  that  -very  reason.  I  would  define  "  cruel 
torture"  to  be  the  infliction  of  grievous  pain 
without  somo  1ef;itimate  object  existing  in  truth, 
or  honestly  believed  in.  I  do  not  believe  that  a 
person  who  inflicts  pain  in  the  honest  belief  that 
it  is  conferring  a  benefit  npon  man  can  be  punished 
tmder  this  section  on  the  motion  of  those  who  do 
not  agree  with  him  thttt  his  acts  are  beneficial. 
In  this  casethedefendaiic  practises  the  profession 
of  a  veterinary  surgeon  in  a  district  where  it  is 
the  custom  to  have  sows  spayed  when  not  kept 
for  breeding  purposes.  It  is  supposed  to  increase 
their  bulk  and  value ;  perhaps  it  is  a  vulgar  error, 
I  do  not  know  whether  it  is  so  or  not ;  it  is  not 
before  us.  It  is  deemed  to  be  beneficial  to  the 
owners  of  the  animals  and  so  to  mankind,  and 
that  no  doubt  is  the  reason  for  the  maintenance  of 
the  practice.   It  may  be  observed  tliat  the  princi- 

Sil  witness,  while  agreeing  with  the  report  of  the 
ommittee  of  the  JBritiw  National  Veterinary 
Congress  (1881),  which  condemned  the  spaying 
of  fnoale  anim^  and  recommended  its  abohticm 
himself,  performs  over  four  thousand  of  these 
operations  a  year.  That  is  to  say,  he  with  his 
opinion  on  the  subject  continues  to  practise  the 
operation  solely  for  tbe  money  he  thereby  earns. 
The  defendant  on  the  other  nand  has  done  that 
which  is  in  accordance  with  tbe  uniform  practice 
of  the  district  for  (as  it  is  there  supposed)  the 
good  of  man.  The  magistrates,  in  using  the 
word  "  crueltv "  in  tbe  above  sense,  came  to 
a  sound  conclusion,  for,  although  the  operation 
nndoubtedly  caused  pain,  the  evidence  did  not 
■how  that  any  cruelty  had  been  committed  within 
the  meaning  of  the  statute.  I  am  of  opinion  that 
(be  magistratei  were  right,  and  the  appeal  ought 
to  be  dismissed. 

WuJA,  J. — I  am  of  the  sane  opinion.  I  am 
folly  aware  of  the  importance  of  a  question  of 
this  kind.  On  the  one  hand,  the  Act  under  dis- 
cussion was  passed  to  preserve  animals  from 
minecessary  cruelty  and  ill-treatment,  and  should 
be  fully  administered  ;  on  the  other  hand,  it  is 
of  equal  importance  to  the  liberty  of  the  subject 
and  tbe  rights  of  persons  subjected  to  its  opera- 
tion that  a  reasonable  constraction  be  put  upon  it. 
We  ought  not  to  make  innocent  persons  victims  of 
the  law.  The  difficulty  here  arises  in  construing 
the  word  "  cruelty."  The  word  must  obviously 
have  some  meaning.  It  cannot,  I  think,  be  the 
mere  infliction  of  pain,  because,  if  so,  many  things 
not  within  the  scope  of  the  Act,  such  as  "  firing  " 
of  horses,  would  be  included.  There  must  there- 
fore be  something  of  a  moral  element  imported 
into  the  word.  This  is  iu  accordance  with  the 
case  of  Mttrphy  v.  Manning  {nbi  sup.).   It  was 
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there  held  that  many  acts,  oroel  in  the  extreme  if 
the  word  were  applied  merely  to  the  pain  inflicted, 
were  not  cruel  if  done  for  some  lawful  parpose. 
Here  the  question  is,  was  the  operation  done  for 
alawfnl  purpose  P  The  question  is  not  whether  in 
the  opinion  of  thfr  tribunal  the  particular  act  was 
or  was  not  beneficial,  for  if  it  were  it  might  often 
expose  a  person  to  prosecution  for  such  acts  as 
firing  a  horse,  if  it  turns  out  after  the  operation 
that  he  lias  mistaken  the  malady,  and  that  the 
real  disease  from  which  the  horse  is  suffering  is 
one  for  which  firing  would  be  useless,  and  that, 
therefore,  the  great  suffering  which  firing  musL 
entail  has  been,  in  one  sense,  purposelessly  in- 
flicted. Tbe  operator  may  have  made  a  mistake, 
though  bis  belief  in  its  necessity  was  honest.  Bnc 
if  the  appellant's  contention  be  correct,  sur-h  a 
person  oi^ht  to  be  convicted,  for  the  operation 
would  be  neither  necessary  nor  beneficial  to  the 
animal,  nor  beneficial  to  the  owner  in  making  the 
animal  more  valuable.  T  think  some  such  mean- 
ing must  be  given  to  the  word  as  would  preranc 
its  application  to  the  case  I  have  just  mentioned. 
The  proper  view  is,  that  the  section  does  not 
applv  if  there  is  an  honest  belief  that  that 
which  is  done  will  benefit  the  animal  itself  or 
be  good  for  mankind.  It  canuot  yet  be  held  clear 
whether  this  operation  is  or  is  not  distinctly  cruel 
and  unnecessary.  In  a  recent  case  (Penny  v. 
Hajuon,  ante,  p.  235),  it  was  held  that  a  plea  that  a 
person  really  oelieved  in  his  capacity  to  tell  for- 
tunes by  the  stars  could  not  be  taken  into  con- 
sideration, for  public  opinion  has  arrived  at  such  a 
stage  that  a  belief  of  that  sort  could  not  now  be 
really  and  honestly  entertained;  bat  a  century  ago 
it  might  have  been  necessaryto  give  evidence  upon 
the  point.  One  gronnd  of  my  decision  is,  titat 
there  was  no  evidence  that  this  cfuefttion  is  re- 
moved from  the  category  of  lentimate  donhb 
whether  or  not  the  operation  is  oeneficial,  and 
that  the  respondent  did  not  believe  in  tbe  utility 
and  success  of  his  own  operations.  The  evidence 
of  the  witness  Cowan  was  rightly  discounted  by 
the  justices.  The  case  would  have  been  very 
diifercnt  if,  instead  of  the  present  respondent,  one 
of  the  witnesses  called  for  the  prosecution  had 
been  made  the  defendant.  A  gentleman  who  ad- 
mits that,  for  payment,  be  performs  in  the  course 
of  a  year  some  thousands  uf  operations  which  he 
believes  to  be  at  once  exti'emely  painful  and  per- 
fectly useless,  could  have  no  possible  groun  d  of 
complaint  if  he  were  prosecuted,  convicted,  and 
severely  puuished.  It  is  said  that  the  evidence 
of  the  appellant's  witnesses  as  to  the  inutility  of 
the  process  was  uuoontradioted.  To  |Hove  thab 
it  is  useless,  however,  is  but  one  step.  It  suffi- 
ciently appeared  that  there  is  a  very  widespread 
belief  in  its  utility,  and  I  feel  bound  to  say  that, 
upon  the  mere  question  of  opinion,  the  justices 
were  under  no  obligation  to  accept  or  act  npiHi 
the  evidence  of  persons  who  admitted  that  tmy 
were  in  the  daily  habit  of  performing  for  pay  an 
operation  in  their  judgment  both  useless  and 
cruel.  Iu  the  case  of  the  respondent  there  was 
no  such  evidence  against  him,  nor  anything  to 
show  that  h6  did  not  honestly  believe  the  opera- 
tion to  be  bencScial.  1  thin^  for  these  reaeoni!, 
this  appeal  ought  to  be  dismissed. 

Appeal  dtsntused. 
Solicitor  for  the  appellant,  A.  Le$li§. 
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3iailctalCommitteeaf  tfie  ^ritis  Conncil. 

Dec  ?,  1886,  tatd  FA.  19, 1887. 

(PrBwnt:  The  'Bight  Hons.  Lords  Bhamvkll, 
HoBHOcsE.  and  Hbeschbll,  Sir  Baexes  Pka* 
COCK,  and  Sir  S.  Goucb.) 

ArrOBKET-OEXBBja  FOB  QCXB5SLAXD  t.  GiBBOX.  (a) 
OS  AFTEAL  FBOX  A  DETEBMINATION  OP  THE  LEGIS- 
LATIVE COV3IC1L  09  Qt'EENSLAXD. 

Queensland  Cotulitiiiion  Act  1867 — Kon-affnidtnico 
of  member  of  Lefjl^latire  Council — Learo  of 
absence — Vaeancij  of  seat. 

Th^.  Qiieentland  ConsUtutioit  Act  1867  (;il  V!ct. 
yo.  38),  sect.  23,  enads  that,  **  If  anrj  legislative 
ronncilior  shall  for  two  tuecesatrp  sessions  of  the 
Letfislative  Coutiril  .  .  .fail  togirehis  atten- 
danem  in  the  said  Council  lOtthoHt  .  .  .  pet-- 
mission  .  .  .  hia  seat  tit  tiush  Coanrtl  shall 
tkerA^  become  vaaint." 

The  retpondBnt,  a  legUlatire  councillor  failed  to 
/five  iia  aitendanee  daring  the  whole  of  three 
MHecessire  «6MU»m.  He  had  leaee  of  absence  for 
a  jteriod  eowring  ii*  lehoU  of  the  first,  aiul  a 
■portion  of  ths  second  asssion. 

Jl^d  {reversing  the  d^erminatioa  of  the  Conueil  of 
[he  Ctdany),  that,  as  he  had  not  permission  to  be 
ttbaentfor  two  tHceesaive  aessious,  hia  eent  thereby 
heeamu  vacant. 

Tins  was  ao  appeal  in  accordance  with  the 
provisions  of  the  24th  itection  of  the  QneeoRland 
Oonstitation  Act  of  1867  from  a  determination  of 
the  L^slative  Council  of  the  Colony  dated  the 
10th  Sept.  1885. 

By  the  23rd  and  24th  sertionn  of  that  Act  it 
enacted  among  other  things  as  foIIowH : 

If  any  iBgulatiTe  cooDoillor  Bhall  for  two  ftncceBsiTO 
MBsions  of  the  Le^nlatnre  of  the  raid  colony  fail  to  (rive 
bis  attendance  in  tbo  B»id  Legislatire  Cotinoil  witnoat 
ths  penainion  of  Her  K^jtstj  or  of  the  QoremoT  of  the 
cfdooy  Bfgntfied  hf  tbo  said  OoTernor  to  the  Lefj^inlatire 
OomiBil  .  .  .  oIb  seat  in  imah  conncil  shall  thereby 
beoome  T^oant.  Any  qneation  which  aball  arira  re- 
npeoting  any  vaoancr  in  tbo  Lesialativo  Council,  on 
oecasioD  of  any  of  tae  matters  uorcsaid.  iiball  bo  re* 
ferred  by  tbe  Oovemor  to  the  said  Legiilatire  Connoil  to 
be  bj  the  said  Lenelative  Conncil  heard  aad  determined ; 
pronded  always  thai  it  abaU  be  lawfiBl  either  for  the 
penon  respeotuur  whose  seat  sooh  qnestion  shall  hare 
mrisen,  or  for  Her  Majear^'s  Attomey-Goneral  for  tbe 
i^iA  colony  on  S«r  Hajenty's  bebalf,  to  appeal  from  tbo 
determination  of  tbe  said  Connoil  in  tnon  case  to  Her 
Uajerty. 

The  respondent  was  a  member  of  the  Legis- 
lative Council  of  the  colony. 

On  or  about  the  2lst  Dec.  1882  he  applied  to 
the  Governor  of  the  colony  for  one  year's  leave  of 
Absence  from  his  duties  as  a  member  of  the 
Tjegislative  Conncil.  On  the  23rd  Bee.  1882  the 
(joremor  caused  the  following  reply  to  be  written 
to  him: 

Toowoomba,  23rd  Dec.  1882.~Sir,  I  am  directed  by  His 
Exeellency  tbe  GoTemor  to  acknowledge  the  receipt  of 
TOOT  letter  of  the  2l8t  Deo.  applyinff  for  one  year's 
wave  of  absence  to  proceed  to  England  on  urgent  private 
aftdn,  and  to  inform  yon  that  His  Exoellenov  has  much 

Slaatore  in  oomplyiot;  with  yonr  reqaeet. — I  have,  <bo., 
.  (VCuLAaBAH,  Private  Seezetaiy.— Hon.  J.  Qibbon, 
M.IiLC. 

At  the  ttnoe  of  grantinff  this  leave  to  the 
respondent  the  Farliammt  <A  the  said  colony  was 
not  in  session. 

W  B^orted  by  C.  E.  Ualosn,  Esq.,  Batriinr  1  Law. 
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In  the  month  of  Jiuie  1883  the*  sixth  session 
of  the  eighth  Parliament  of  the  colony  commenoed, 
being  the  first  session  after  the  granting  of  the 
leave  of  absence  to  the  respondnnt  as  above 
mentioned.  On  the  26th  day  of  the  same  montfi 
of  Jane  it  was  duly  signified  to  the  Li^gtslative 
Council  that  leave  of  abj>ence  had  been  granted 
as  aforesaid  by  the  Governor  to  the  respondent 
for  the  period  of  twelve  months  from  tne  23rd 
Dec.  1882.  The  sixth  session  of  the  eigbtfi 
Parliament  terminated  in  the  month  of  July  1883. 

The  first  session  of  the  ninth  Parliament  of  the 
colony  commenced  on  the  7th  Nov.  188S,  and 
terminated  on  6th  March  1884. 

The  second  session  of  the  ninth  Parliament 
commenced  on  the  8th  July  1884,  and  terminated 
on  the  23rd  Dec  1884. 

The  third  session  of  tho  ninth  Parliament 
commenced  on  the  7th  July  1885,  and  was  still 
carrent  at  the  time  of  the  determination  of  the 
Lefridattve  Conncil  appealed  from. 

During  tho  whole  of  the  sixth  session  of  the 
eighth  Parliament,  and  daring  the  whole  of  the 
first  and  second  sessions  of  the  ninth  Parliament, 
such  sessions  being  three  BDcccssive  sessions  of 
the  Legislature  of  the  (colony,  and  also  during  the 
said  third  session  of  the  ninth  Parliament  up  to 
the  26th  Aug.  1885,  l>eing  the  date  of  the  report 
from  the  select  committee  respecting  the  subject 
of  this  appeal,  the  respondent  failed  to  give  his 
attendance  in  the  Legislative  Council. 

Except  as  above  moutioned  do  permission  was 
given  by  Her  Majesty  or  the  Governor  of  the 
colony  to  the  respondent  to  be  absent  from  the 
Legislative  Council  during  any  of  the  same 
sessions,  nor  except  as  aforesaid  was  any  each 
permission  signified  by  the  Governor  to  the 
Legislative  Conncil. 

A  question  having  arisen  by  reason  of  the 
atwve  circumstanoes  respecting  the  vacancy  of 
the  respondent's  seat  in  the  Legislative  Council, 
the  Governor  of  the  colony,  in  pursnance  of  the 
provisions  set  forth  above  of  the  Act  mentioned, 
duly  referred  the  same  on  the  5th  Aug.  Ib85  to 
the  Legislative  Conncil  to  be  by  tho  said  Council 
heard  and  determined. 

On  tho  6th  Aug.  188>j  the  question  of  the 
vacancy  of  the  respondent's  seat  was  referred  by 
the  Legislative  Council  to  a  select  committee, 
consisting  of  five  members. 

On  tho  27th  Aug.  following  the  report  of  the 
select  committee  was  laid  upon  the  table  of  the 
Honse.  Sabjoined  to  the  rejiort  was  a  memoran- 
dum of  dissent  therefrom  signed  by  the  Chair- 
man of  the  select  committee,  and  hy  another 
member. 

On  the  10th  Sept.  18B5  the  Legislative  Conncil 
adopted  tbo  report  of  the  select  committee  and 
determined  that  the  seat  of  the  respondent  in  the 
Legislative  Council  had  not  become  vacant  under 
the  provisions  of  the  Act  above  referred  to. 

The  appellant  submitted  that  the  determination 
of  the  Legislative  Council  was  erroneous  in  point 
of  law  and  contrary  to  the  provisions  of  the  Act, 
and  that  upon  the  tme  construction  thereof  the 
seat  of  tho  respondent  in  the  Legislative  Coancil 
had  at  the  time  of  such  determination  become 
vacant  by  reason  of  the  ahaence  of  the  respondent, 
as  above  mentioned,  from  the  Legislative  Coanoil 
tor  two  Bncoessive  Besuons  without  the  permission 
of  Her  Hajesty  or  the  Governor  of  the  colony 
ngnified  to  the  Legislative  Gonnc%^and  that  the 
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Beat  of  the  respondent  ought  to  be  adjudged  to  be 
Tacant  accordmgly. 

Sir  H.  Davey,  Q.C.  and  Arhutknot  appeared  for 
tbe  appellant,  the  Attorney-General  for  the 
colony. 

The  respondent  was  not  represented  by  counsel, 
and  the  appeal  was  consequently  heard  cue  parte. 

At  the  conclusion  of  the  arguments  for  the 
appellant  their  Lordships  took  time  to  consider 
their  judgment. 

Feb.  19. — ^Thmr  Lordships*  judgment  was  de- 
livered by 

Lord  HoBHOusE. — The  difficulty  in  this  rase 
arises  from  the  circamBtance  that  Mr.  Gibbon 
received  permission  to  absent  himself,  not  daring 
anv  specified  sessions  of  the  Le^Iature,  but  for 
a  definite  period  of  tizoe  not  comcidbig  with  the 
aeasions  uiat  have  been  held.  His  leave  of 
absence  was  for  one  twelvemonth,  viz..  from  the 
23rd  Dec.  1882  to  23rd  Doc.  1683.   He  was  ac- 
tually absent,  flrat,  during  the  session  which 
began  in  June  and  endnd  in  Jnly  18i^3;  aecondty, 
during  the  session  that  began  in  Nov.  1883 
and  eaded  in  March  1884 ;  ajid,  thirdly,  during 
the  session  which  began  in  July  and  ended  in 
Dee.  1884.    In  the  course  of  the  next  session  thn 
question  arose  whether  his  seat  had  become 
vacant.   He  had  thus  been  absent  dnring  the 
whole  of  three  sessions,  but  his  leave  of  absence 
covered  the  whole  of  the  first  and  a  portion  of  the 
second,  so  that  it  cannot  be  said  that  he  was 
absent  during  two  successive  sessions  without  a 
permission  extending  to  some  portion  of  those 
sessions.   The  qnestion  is,  whether  such  a  per- 
mission prevents  Mr.  GibbonV  seat  from  becoming 
Tacant.  The  question  was  referred  by  the  Legis- 
lative Conncil  to  a  committee  of  five,  who  sined 
at  very  carefully,  and  by  a  majority  of  three  to 
two  decided  that  the  seat  was  not  vacated,  and 
reported  in  that  sense.   Tbe  Council  adopted  tlic 
report,  which  therefore  comes  to  their  Lordships 
with  all  the  weight  due  to  that  decision.  Tne 
eflffKitive  words  of  the  statute  are  that,  "  If  any 
legislative  councillor  shall  for  two  successive 
sessions  fail  to  give  his  attendance,  without  per- 
mission, his  seat  shall  thereby  become  vacant." 
The  word  "  fail "  is  not  applicable  only  to  cases 
of  wilful  or  negli^nt  failure.  '  It  ii  ould  apply  also 
to  the  case  of  failure  wholly  blameless,  e.g.,  from 
the  illness  of  tbe  councillor.   '*  Fail  to  give  his 
attendance,"  then,  is  equivalent  to  "be  absent 
from."    And  the  section  therefore  is  to  bo  read, 
*'  If  any  legislative  conncillor  shall,  for  two 
successive  eessions,  be  absent  from  the  said  Legis- 
lative Conncil  without  permiflsion."   Without  per- 
mission for  what  ?  Why,  absence  for  two  surces- 
sive  sessions.   Mr.  Gibbon  has  had  no  permission 
to  lie,  and  has  been,  absent  for  two  successive 
sessions.    To  say  that  permission  to  be  absent  for 
one,  or  a  period  including  one,  prevents  the 
application  of  the  provision,  is  in  effect  to  say  that 
permission  cannot  bo  given  to  be  absent  for  one 
'session  without  its  operating  in  effect  for  two 
sessions.   In  their  Lordships'  opinion  the  statute 
treats  the  non-attendance  which  entails  a  penalty 
as  an  entire  thing,  and  they  consider  that  the  per- 
mission which  is  relied  on  to  avoid  the  penalty 
must  be  for  that  entire  thing.   They  think  the 
object  of  the  enactment  is  attained  by  this  con- 
struction.  Absence,  short  of  two  sessions,  even 
hj  one  day,  is  attended  with  no  consequences. 


But  abaence  f<»:  two  sessions  vacates  the  seat 
unless  leave  is  given  for  a  period  covering  aucli 
absence  as  a  whole.  It  is  amence  on  the  iMt  day- 
added  to  the  prior  absence  that  has  to  be  jnstiflod 
by  permission,  and  that  permission  mnst  be  for 
the  whole  absence.  They  must  therefore  humbly 
advise  Her  Majesty  to  allow  the  appeal,  and 
declare  that  Mr.  Gibbon's  seat  became  Tacant. 
Ko  costs  against  him  are  asked  for. 

Solicitors  for  the  appelluit,  FrukfideU  and 
Williama. 


Friday,  Feb.  18. 
(Prment :  The  Bij^t  Hons.  Lords  Fitzgeraui  and 
HoBHOvsB,   Sir  Baeves  Fxacogk,  and  Sir 

BiCH&ED  GOUCH.) 

HORDEBK  V.  ComiEBCIAL  TTKIOV  AsSCUKCE 
COHPANT.  (a) 
OK  APPEAX  PBOIC  THE  SUPBZICZ  COUBT  Or  NIW  SOCTH 
WALES. 

Conatructton  of  policy — Latent  amhitfuUy — Eri- 
dence —  Question  for  jury. 

In  an  action  upon  a  policy  of  fire  inmranee,  if  thm 
evidence  diad^oeee  a  latent  ambiguity  in  the  ^olirij 
to  that  it  beeomee  neceteary  to  go  inio  the  con- 
eideration  of  other  documenta,  and  to  reeort  (•> 
parol  evidence  to  tolve  that  ixnUnguiiy,  iiceaeea  ti* 
be  merely  a  qitettion  for  the  court  on  the  con- 
struction of  the  inelrument,  and  raiaet  a  ^itetiiwt. 
of  fact  wkieh  mutt  be  determined  by  the  jury. 

Judgment  of  the  court  below  affirmed. 

This  was  an  appeal  from  a  judgment  of  tho 
Supreme  Court  oCNew  South  Wales  (Martin,  C. J., 
Fancett  and  Windetyer,  J  J.)  making  absolute  a 
rale  for  a  new  trial  in  an  action  brought  by  the 
appellants  against  the  respondests,  and  setting 
aside  a  verdict  obtained  by  the  appellants.  . 

The  action  was  brought  upon  a  policv  of  fire 
insnranoe  to  recover  the  amount  of  loss  and 
damage  caused  b^  a  fire,  and  was  tried  before 
Faucett,  J.  and  a  jury. 

The  respondents  contended  that  there  was  a 
concealment  of  material  facts,  and  that  the  policy 
properly  construed  did  not  cover  the  property 
destroyed,  there  having  been  a  misdeacrtption  o'f 
the  buildings. 

Upon  the  findings  of  the  jury  in  answer  to 
specific  questions  the  judse  entered  a  verdict  for 
the  plaintiffs;  but  this  was  set  aside  as  abo\-e 
mentioned,  and  a  new  trial  ordered. 

E.  W.  Byrne  (Sir  H.  Datey,  Q.C.  with  him)  ap- 
peared for  the  appellants. 

Cohen,  Q.C.  and  iJ.  Vaughan  ^''illiame,  for  the 
respondents,  were  not  called  upon  to  addrc^'^ 
their  Lordships. 

At  the  conclusion  of  the  argument  for  the 
appellants  their  Lokdships  gave  judgment  ai 
foil  lows : — Their  Lordships  do  not  think  it  neces- 
sary to  call  upon  counsel  for  the  respondents  in 
this  case.  They  desire  to  express  their  apprecia- 
tion of  the  clear  and  able  manner  in  which  tho 
case  bas  been  argued  by  Mr.  Byrne,  and  in  their 
opinion  the  appellants  have  not  snffered  by  the 
unavoidable  araence  of  Sir  Bjorace  Darey.  In 
the  Supreme  Court  of  New  Sonph  Wales  the  Chi<>f 
Justice  and  the  other  judges 'were  of  opinion, 
though  not  all  for  the  same  reasons,  that  the  trial 

<a}  EtepOfUd  bjClE.  Haldin,  Eaq.,  Bt^MmttJAw 
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of  this  cause  had  uot  been  satisfactory,  and  that 
thnre  <mght  to  be  a  new  trial ;  and  two  of  them,  the 
Chief  Jastice  and  WindeTer,  J.,  were  of  opinion 
that  the  new  trial  should  go  on  the  main  question 
in  the  case,  namely,  whether  the  goods  which 
-wm  stored  in  the  premises,  fbrmerly  No.  758, 
and  were  there  injured  by  the  Are,  were  covered 
hy  the  policy.  In  snch  a  case,  where  there  is  a 
judgment  of  three  jadges,  who  appear  to  have 
deut  with  this  case  with  great  care  and  attention, 
granting  a  new  trial  on  the  merits,  their  Lordships 
wonld  be  Tei^  slow  indeed  to  recommend  any 
interference  with  that  decinion.  Their  Lordships, 
after  carefal  consideration,  have  arrived  at  the 
oonclosion  to  which  attention  has  been  directed  in 
the  course  of  the  argument  that  the  real  qaestion, 
going  to  the  very  merits  of  the  case  between  the 
pwties,  was  a  question  for  the  inry,  and  that 
question  does  not  appear  to  have  oeen  submitted 
to  them.  If  the  questi<m  had  been  one  of  the 
constmction  of  the  policy  alone,  it  would  be  for 
the  court ;  but  when  onoe  the  evidence  discloKed 
that  on  that  policy  there  was  a  latent  ambiguity, 
and  that  it  was  necessary  to  go  into  the  con- 
sideration of  other  donnment-s,  and  to  resort  to 
pared  evidence  to  solve  that  ambiguity,  their 
Loidshipa  consider  that  there  it  ceased  to  be  a 
question  merely  of  constmction  of  the  instrument, 
and  raised  a  question  of  fact  to  be  determined  by 
the  jnry,  that  question  being,  as  already  pointed 
out,  whether  the  policy  covered  the  goods,  that  is 
to  sa^,  whether  it  covered  that  portion  of  the 
premises  in  which  these  goods  actually  were  stored 
at  the  time  of  the  fire.  Mr.  Cohen,  for  the 
insurance  company,  has  saved  us  some  tronble 
by  his  undertaKing  that  if  the  order  for  a  new 
tri^I  should  be  aflBrmed,  and  a  new  trial  should 
be  had,  the  company  would  raise  but  the  ono 
question,  viz.,  whether  the  policy  covered  the 
goods,  bnt  retaining  their  right  on  that  question 
to  point  out  and  rely  on  the  fact  that  the  proposal 
does  not  describe  the  premises  as  distinct  and 
separate,  or  standing  apart  from  each  other. 
Inasmuch  as  their  Lordships  are  about  to  recom- 
mend Her  Majesty  to  affirm  the  decision  of  the 
<wart  below,  and  as  there  must  be  a  new  trial, 
solely  on  that  one  question,  going  to  the  very 
merits,  they  refrain  irom  expressing  any  further 
opinion  upon  the  case;  and  will  therefore  humbly 
recommend  Her  Majftsty  to  affirm  the  judgment 
of  the  court  below  granting  a  new  trial,  and  that 
this  appeal  l>e  dismissed  with  costs. 

Solicitors  for  the  appellants,  BeU,  Brodrich, 
and  Gray. 

Solicitors  for  the  respondents  JloUants,  Son, 
And  Coward. 
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COURT  OF  APPEAL. 

Monday,  Jaa.2-lt. 
(Before  Cottok  and  Lindlet.  L.JJ.) 
Be  Habtin.  (a) 

OBIGIKAL  APPLICATION  TO  THE  LOEDS  JUSTICBR, 
SITTING  IN  LUNACY. 

Practice— TruMtee  Act  1850,  «.  34—^610  truHes— 
Vetting  order — Per$<m     un$ound  mind—Jwrit- 

diction. 

A  company  wot  incorporated  under  the  Joint  Stock 
Gon^anieB  Actt  1856  aiwi  18&7,  for  the  pwrpoto 
of  acquiring  and  improving  land.  3f.  wa*  tha 
§eeretartj  of  the  company.  In  1880  the  company 
bought  an  eatate  at  KiUturn  for  the  purpose  of 
laying  it  out  for  buHdingt  and  re$elltng  in  lota. 
Tki$  ettate  vma,for  convenience,  conveifed  to  M. 
loilhoiit  any  deaaration  of  truat,  but  he  wa$ 
admittedly  a  truateefor  the  company. 

In  1886  M.  toaa  attacked  with  aoftening  of  the  brain 
and  became  unfit  to  tranaact  any  btuine$$.  The 
evidence  ataied  that  M.  toaa  tufferingfrom  aoften- 
ing qf  the  brain  and  general  paralyaia  of  Ae 
hra'n  eentrea,  and  loaa  of  nerve  power,  and  OuU 
he  was,  and  aJwayt  would  be,  unaUe  to  attend  to 
or  comprehend  any  bunneae,  but  that  ha  viae  not 
a  lunatic  nor  of  unaound  mind,  TAa  company 
aold  the  greater  part  of  the  Kiibum  property  in 
lote,  bid  only  a  few  of  the  lota  were  conveyed  io 
the  pwrehaaera.  A  ftetition  waa  preaented  by  the 
company  to  the  High  Court  of  Juatie^  for  the 
appointment  of  a  new  truatee  in  the  place 
of  M..  but  the  Court  directed  an  action  to  be 
brought. 

The  company  brought  an  action  claiming  a  declara- 
Hon  that  M.  utaa  a  truatee  of  the  Kiibum  pro- 
perty for  tlie  company,  and  that  he  might  be  re- 
moved and  a  MW  truatee  appointed,  in  hia  place, 
and  for  a  vntinij  order.  North,  J.  held  tMtt  iJie 
court  could  make  an  order  removing  M.  from 
being  a  trnafee  and  appointing  a  new  one  in  hie 
place,  bui  that  the  evidenee  aa  to  M.'a  condition  woe 
80  eimilartitthataaio  theeonditionqf  thetrtutee  in 
lie  Dewhirst  (55  L.  T.  Ttep.  N.  S.  427  ;  33  Oft. 
Div.  416)  that  lie  muat  be  treated  aa  being  of  un- 
aound mind  not  ao  found,  atid  the  vetting  order 
muri  he  applied  for  in  luvMcy.  Leave  waa  given 
to  amend  the  former  petition,  which  liad  been 
ordered  to  stand  over  for  that  purpose:  (Land. 
Building,  and  Investment  Company  v.  Martin, 
82  L.  T.  211.)  The  (friginat  petition  Jiaving  been 
amended,  by  intituling  it  in  Lunacy  aa  well  ae  in 
tlie  Chancery  Dioieion : 
Held,  that  if.  waa  a  peraon  of  unaound  mind 
within  the  definition  in  sect.  2  of  the  Truatee  Act 
1850.  and  that  the  Lorda  Jueiicea  sitting  in 
Luna^  hadjuriadidion  to  make  a  vetting  order 
under  aeet  3  of  the  Act. 
The  diatinetion  drawn  by  lAndley,  LJ.,  in  Re 
Phelps'  Settlement  Trusts  (31  Ch.  Div.  351), 
withdrawn  aa  being  too  refined. 
Mr.  H.  O.  Mastin  was  the  secretary  of  "The 
Land,  Building,  Investment,  and  GottB]B[e  Im- 
provement Company  Limited."  The  business  of 
the  company  was  (inter  alia)  purchasing  land 

(a}Beparted  by  Fiuxx  E\       Esq.,  Bwriptar-«l-Lftii^ 
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und  reselling  it  to  parchusers  in  small  lots  for  the 
purpose  of  building. 

In  1880  the  company  purcfansed  an  estate 
known  as  "The  Kilbum  Estate,"  and  on  the  9th 
Dec.  1880  the  estate  wos  conr^ed  to  Martin  in 
fee. 

The  conveyance  purported  to  be  made  to 
Martin  as  absolute  beneficial  owner,  but  the 
whole  of  the  porcbaso  money  was  paid  by  the 
company. 

Martin  executed  no  declaration  of  trtist.  He 
continued  to  hold  the  office  of  secretary  nntil 
April  1886,  when  he  became  incapacitated  by 
illness  from  attending  to  bnsinet>3. 

At  the  time  he  became  so  incRpacitatcd  tbo 
property  w^as  divided  into  lots,  some  of  which  had 
iMsen  sold  and  conveyed  to  the  purchasers  thereof. 
Other  lots  had  been  sold  to  purrbasers,  but  con- 
Teyances  of  them  to  the  purchasers  had  not  been 
executed.    The  remaining  lots  were  unsold. 

In  Nor.  188t>  a  petition  was  presented  by  the 
company  to  the  Chaucer}'  Division  asking  that 
Martin's  son,  who  had  succeeded  his  fatHnr  as 
secretary  to  the  company,  migbr.  be  appointed 
trustee  of  the  property  in  place  of  his  ^ner,  and 
that  those  lots  which  had  been  sold,  but  had  not 
been  conveyed  to  the  purchasers,  and  also  the 
imsold  lots,  might  vest  in  Martin,  the  son,  for  all 
the  estate  and  interest  therein  of  his  father,  but 
upon  and  subject  to  the  trusts  affecting  the  samo 
respectievly. 

The  affidavit  of  the  medical  man  who  had 
attended  Martin  stated : 

I  found  him  to  be  Hiirering  from  softeniuff  of  the  brain, 
and  he  was  then,  and  always  will  be,  nnable  to  attend  to 
or  comprehend  any  bnainess  matter  whatsoever.  In  my 
<9inion  he  is  not  a  lanatio  or  person  of  nnsonnd  mina. 
rat  ho  hE-B  ffeneral  pu^Iysis  of  the  brain  centres,  and 
loss  of  nerve  power,  and  cannot  recover  or  be  able  to 
attend  to  any  basinesB. 

The  petition  came  on  to  be  heard  before 
North,  J.  on  tho  20th  Nov.  1886. 

A.  Beddedl  for  the  company. — There  is  an 
implied  trust,  and  such  trusts  are  within  the 
Trustee  Act  1850  (13  &  14  Vict.  c.  60),  s.  2.  It 
has  certainly  been  decided  that  the  Act  does  not 
apply  in  the  case  of  an  infant  heir  of  a  deceased 
vendor  of  land,  unless  in  a  suit  for  specific  per- 
formance, the  heir  has  [>ocn  declared  to  be  a 
tnistee  for  the  purchaser : 

Be  Carpenter,  Kay,  418. 
[North.  J.  referred  to  Re  Cuinht^,  21  L.  T.  llep. 
N.  S.  739;  L.  Rep._5  Ch.  App.  72.]  That  decision 
seems  to  be  in  point,  as  the  purchase  money  has 
l)oen  all  paid  by  the  company.  By  sect.  34  nf  the 
Act  it  shall  be  lawful  for  the  said  Court  of 
Chancery,  upon  making  any  order  for  appointing 
a  new  trustee  or  new  trustees,  either  by  tho  same 
or  any  subsequent  order,  to  direct  that  any  land  sub- 
ject to  the  trust  shall  vest  in  the  person  or  persons 
who  upon  the  appointment  shall  be  the  trustee 
or  trustees  for  such  estate  as  the  conrt  shall 
direct."  On  this  section  it  has  been  held  that  it 
is  unnecessary  to  npply  to  the  jurisdiction  in 
lunacy  for  a  vesting  order: 

Be  Phelpa'  8«ttkment  Truit,  54  L.  T.  Bep.  IT.  S.  480 ; 
31  Ch.  Dir.  351. 

NonTH,  J. — I  think  it  would  bo  better  for  the 
company  to  issue  a  writ.  A  question  of  title  may 
arise.  11  an  action  were  brought  I  think  there 
would  be  no  difficulty  in  declaring  Martin  (the 
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father)  to  be  a  trustee  of  the  unconvcyed  land 
for  the  company,  assuming,  that  is,  that  all  the 
purchase  money  has  boen  paid  by  the  company, 
and  that  there  is  nothing  due  by  the  conipuly 
to  bim.  Bat,  it  he  is  of  nnsonnd  mind,  applica- 
tion for  a  vesting  order  may  hare  to  be  made 
to  the  lunacy  jurisdiction.  I  will  order  the 
petition  to  stand  over  generally,  with  Hbnrty  to 
amend. 

On  the  26th  Nov.  1886  the  company  commenced 
an  action  against  H.  O.  Martin,  tho  retired 
secretary. 

By  their  statement  of  claim  they  made  alle- 
gations which  were  the  «ame  as  tho  ststemeatn 
in  the  petition,  and  cli^imed  a  declaration  that 
tho  defendnnt  was  a  trustee  for  tho  eompanv  of 
all  the  land  which  had  been  conveyed  to  him 
except  those  plots  which  had  lieen  already 
conveyed  to  purchasers;  that  the  defendanc 
might  be  removed  from  being  a  trustee  of  the 
land;  that  H.  O.  Martin  (the  son)  might  be  ap- 
nointfid  a  new  trustee  in  tho  place  of  the  defen- 
dant, and  an  order  made  resting  the  property  in 
the  new  tru'tee. 

On  the  l&th  Jan.  1887  tho  action  was  beud 
upon  motion  for  judgment. 

A,  Beddall  for  the  plaintifftt. — As  Ibe  defendant 
i»  not  a  lunatic  or  person  of  unsound  mind,  the 
Chancery  Division  has  jurisdiction  to  mako  a 
vesting  order; 

Be  Pketp»'  Setilement  Tmeta  (abi  dtp.). 

A  pei*son  of  unsound  mind,  as  dii«tingui.shed  from 
H  lunatic,  is  one  who  would  on  an  inquisition  be 
found  a  lunatic.  [Noktu,  J. — The  medical  evi- 
dence is  ver^'  like  tlmt  in  Re  Dt'irhirtf  {5.!>  L.  T. 
Rep.  N.  S.  427 ;  33  Ch.  Div.  416),  where  Cotton. 
L.J.  thou'^ht  a  man  in  such  a  state  was  of  unsound 
mind,  and  that  the  jurisdiction  to  make  a  vesting 
order  was  in  Lunacy.]  That  is  only  a  dictum, 
and  Jte  Phelpn''  Setllwienf  Trusts  was  not  cited. 
The  Chancery  Division  has  power,  at  any  rate  in 
nn  action,  to  remove  a  trustee  who  has  become 
incapacitated  from  any  canse  whatever,  and  to 
appoint  a  new  trustee  in  his  place.  If  so,  the 
power  to  make  a  vesting  order  under  s^ct.  34  is 
clear.  [North,  J. — Has  the  Court  of  Chancery 
ever  made  a  vesting  order  under  tnat  section  in 
the  case  of  a  lunatic  trustee?]  Not  on  petition, 
hut  the  words  are  wide  enough  to  give  power  to 
do  so  in  an  action. 

Middeai  for  the  defendant. 

North,  J. — I  will  do  all  that  is  asked  by  the 
claim,  except  making  the  vesting  order.  It  is  a 
question  of  the  title  to  the  legal  estate  iv  the  pro- 
perty, and,  as  the  evidence  about  the  condition 
of  the  trustee  is  so  very  similnr  to  thst  which  was 
giveu  in  Re  Dfwhirst,  I  think  that,  having  regard 
to  what  was  there  said  by  Cotton,  L.J.,  it  would 
be  better  that  the  application  for  a  vesting  order 
should  be  made  to  the  Lords  Justices.  I  will  give 
leave  to  amend  tbo  petition  by  intituling  it  in 
Lunacy,  as  well  as  in  Chancery,  and  geaerally. 

An  order  was  accordingly  made  in  the  action 
declaring  Martin  tho  elder  to  be  a  trustee  for 
the  company  within  the  meaning  of  the  Trustee 
Act  IS-y),  removing  him  from  being  a  tnistee, 
and  appointing  the  son  a  trustee  in  bis  room. 
The  petition  was  then  amended  by  iutitnling  it 
in  Lunacy  as  well  as  in  the  High  Court  of  Justice, 
Chancery  Division,  stating  the  jijdgmcnt  Ja  tho 
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action,  and  confiDUig  the  prayer  to  asking  for  a 
Testing  order. 

The  petition  was  beard  before  the  Lords  Justices 
on  the  24tfa  Jan. 

BeddaU  for  the  petitionors. — There  appears  to 
be  jari»dietion  to  make  the  order  in  the  Chancery 
BiTision;  bat,  on  the  authority  of  the  remarks  of 
Cotton,  L.J.  in  Re  Dewhirtt  {ubi  »up.),  Hurth,  J. 
tbot^ht  the  jurisdiction  was  in  Lunacy.  It 
seeniB  donbtfol,  however,  whether  the  order  can 
be  made  in  Lunacy.  A  person  of  nnsonnd  mind 
would  appear  to  be  a  person  who  may  be  fbnnd 
lonaiic  on  inqniaition : 

R*  Fhtlp^  SeHUment  Trust*  {vhi  cup.). 
{Cotton,  LJ*.— I  have  some  difRoulty  in  following 
that.    At  any  rate,  we  have  jnrfsdiction  to  make 
the  order  one  way  or  the  other.] 

MicUem  tor  the  guardian  ad  litem. 

[LiSDUT,  L.J.  here  came  into  court  and  con- 
ferred with  Cotton,  L.J.] 

CoTTOir,  L.J. — In  my  opinion,  this  gentleman  is 
shown  to  be  of  unsound  mind  within  the  meaning 
of  the  Trustee  Act  1850.  Lindley,  L.J.  tells  me 
that  he  thinks  be  made  too  refined  a  distinction 
in  Re  Phelps,  where  he  expPMSed  the  opinion  that, 
to  be  of  unsound  mind  within  the  meaning  of  the 
Act.  a  person  must  be  in  such  a  state  that  be  would 
1»  fonnd  lunatic  on  inquisition.  In  Re  Dewhirat 
{abi  sup.)  I  expressed  the  opinion  that  a  person 
who  was  paralytic,  and  unsble  through  infirmity 
ot  mind  to  manage  his  own  affairs,  was  of  unsonnd 
mind,  and  I  adhere  to  that  cminion,  and  with  the 
mare  confidence  as  Lindlej,  L.J.  does  not  adhere 
to  the  opinion  given  by  him  in  BePlielps.  I  think 
that  a  person  is  of  unsound  mind  within  the 
meaning  of  the  Act  when,  from  continuing  in- 
firmity of  mind,  he  is  incapable  of  managing  his 
affairs.  He  could  not  bo  considered  of  unsound 
mind  within  the  Act  if  his  incapacity  was  a  tem- 
porary one,  arising  from  an  accident,  as,  for 
mstance,  concussion  of  the  brain,  or  from  illness 
of  a  temporary  character ;  but  be  is  to  be  so  (con- 
sidered where  he  is  sabject  to  a  permanent  in- 
capacity of  mind,  rendering  him  incapable  of 
attending  to  business.  In  my  judgment,  the 
medical  evidence  in  this  case  snows  clearly  that 
this  gratleman  is  ini^pahle  of  attending  to  bnsi* 
nesB  owing  to  permanent  infirmity  of  mind,  and 
the  order  will  be  made  in  Lunacy.  It  is  not, 
however,  neoessary  to  smend  the  petition  for  the 
purpose  of  making  it  in  Lunacy  only. 

Solicitor  for  the  plaintiffs  and  petitioners, 
J*.  J.  Ifann. 

Solicitor  for  tho  defendant,  J.  L.  G.  PoweU. 


Friday,  fefc.  -t 
(Before  CorroTi,  Lindi^t.  and  LorBS,  hJJ.) 

VlKCKST  17.  VlSCElTT.  (ft) 
APPIAL  FBOX  THE  CHASCERT  DU'ISIOS. 

Contraet — Statuie  of  FroMde—Oontidaratioti,  of 
Marriage— l^morandum  m  teriUnff. 

P.  V.,tkoftiy  bf^ore  his  marruige  wWi  the  plain- 
tif,  wrote  her  a  IfUer,  in  whidi  occurred  the 
following  j>aa$age :  "  And  noto,  my  deareH 
Lizgie,  as  life  u  rery  vmeertain  at  my  Hme 
<lf  Ufe,  and  as  you  are  cf  all  the  toorld  the 
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person  J  love  beat,  I  hereby  will  and  bequeath 
to  you,  after  my  death,  iJie  eight  cottages  inPeeJc- 
ham's-walk,  occupied  by  Charles  Warren  and 
Edward  Neath  and  others.  You  will  keep  this 
letter  as  a  proof  of  my  intention,  in  case  of  any 
sudden  change  occurring  to  me  rendering  me 
incapable  of,  or  not  in  a  state  qfviindJU  for,  the 
performance  of  no  important  a  document,  and 
making  null  and  void  any  former  wUl  and 
begiiest  I  nay  have  made  prwionsly.  I  am 
doing  this,  my  dearest,  as  a  tmnporary  provision 
for  yon  in  case  of  any  emergency  .  .  .  I  am 
your  future  Jnuband  in  its  most  holy  seTisa. — 
F.  V."  Another  part  of  the  mill  contained  a 
reference  to  Vie  icedding-ring,  of  which  the  plain- 
tiff Vten  apparently  had  the  custody. 

After  the  marriage  P.  V.  died,  leaving  a  wUl. 
wliereof  tJie  defevdania  were  executors  and 
trustees.  By  thU  will  the  eight  cottages  were  not 
left  to  tlie  plaintiff.  TJie  plaintiff  claimed  a 
ikclaration  that  P.  V.  duly  contracted  with  her 
to  leave  to  or  ssttle  npon  her  tJte  eight  cottages, 
and  that  by  virtue  of  the  letter  the  plaintiff  won 
entitled  to  them  in  equity, 

Stirling,  J.  held  that  the  fkter  did  not  eatl^y  the 
reguiremmis  of  the  Statute  of  Frauds,  with 
respect  to  a  memnrandma,  either  aa  to  the  state- 
ment of  consideration  or  a  promise:  (55  L.  T. 
Pep.  N.  S.  181.) 

Held,  on  aj^peal,  that  no  contract  had  been  intended, 
tliat  the  writer  had  mistakenly  tliought  that  ha 
was  mahvng  a  gift,  and  that  th6  judgment  qf 
Stirling,  J.  must  be  c^mud. 

The  plaintiff  ms  the  widow  of  Patrick  Yinorat, 
deceased,  who  married  the  plaintiff  on  the  26tli 
Aug.  1880. 

The  plaintiff  claimed  a  declaration  that  Patrick 
Vincent  duly  contracted  with  the  plaintiff  that 
he  wonld  leave  or  settle  after  his  death  upon  her 
eight  cottages  in  fee  simple,  and  that  by  virtuo 
of  such  contract,  or  the  representation  made  to 
the  plaintiff  by  a  letter  written  by  Patrick 
Vincent,  the  plaintiff  became  entitled  in  equity 
to  the  said  cottages  in  fee  simple. 

The  plaintiff  by  her  statement  of  claim  alleged 
that  previonsly  to,  and  in  contenaplation  of,  their 
marriage,  Patrick  Vincent  contracted  with  and 
represented  to  her  that  be  would  devise  by  will, 
or  otherwise  settle  after  his  death,  the  eight 
cottages  upon  the  plaintiff  in  fee  simple,  and  that 
a  memorandum  in  writing  of  sucb  otnitract  or 
rflpresentati(m  was  contuned  in  a  letter  dated 
the  29th  Jnly  18-^,  si^ed  by  him  and  Bent  to 
the  plaintiff,  the  material  part  of  which  letter  was 
as  follows : 

And  now,  mj  de&reBt  Lizzie,  as  life  is  very  nnoertain 
at  mj  time  of  life,  and  as  yoa  are  of  all  the  world  the 
person  I  lore  best,  I  hereby  will  and  beqneath  to  yon 
after  my  death  the  eight  cottars  in  Peokham'S'Walk, 
ooanpied  by  Chas.  Warren  and  'Ed.  Keatb  and  others. 
Yoa  will  keep  this  letter  as  a  proof  of  my  intention,  in 
case  of  any  sadden  chan^  occarrinfr  to  me  rendnrinfi: 
me  incapable  of,  or  not  in  a  state  of  miod  fit  for,  the 
performance  of  so  important  a  dooament,  and  Tfiftking 
anil  and  void  any  fOTmer  will  and  beqaest  I  maj  have 
made  previously.  I  am  dxAxig  ibis,  my  deaiest,  aa  a 
tempon^  provisioB  for  yon  in  ease  of  any  emugtaaaj. 
.  .  .  I  amyoar  fntnrenDabaiid  In  its  most  holj  srase. 
— pATaiCK  TiNcwrr. 

Another  part  of  the  letter  referred  to  the 
wedding-ring,  of  which  the  plaintiff  then  appa- 
rently had  the  cmttody. 

Ttw  plaintiff  aUe^^  that,  in  reliaaoe  npaasoush 
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omtract  or  representation}  ibe  marriage  took 
place. 

:^trick  Vincent  died  on  the  27tfa  Jnly  1885 
leaving  a  will  whereof  the  defendants  were 
executors  and  trustees,  but  the  will  did  not  leave 
the  eight  cotta^eu  to  the  plaintiff,  and  the  plain- 
tiff brought  this  action,  claiming  as  above,  and 
further  relief. 

The  defendants  did  not  admit  the  alleged  con- 
tract or  representation,  and  pleaded  that  the 
letter  was  not  a  sufficient  note  or  memorandum 
in  writing,  within  the  Statute  of  Fraads,  of  any 
sach  contract,  if,  in  fact,  entered  into. 

The  action  was  tried  in  Jnly  1886  before 
Stirlinir,  J.,  who  dismissed  the  action  on  the 
ground  that  neither  a  promise  nor  the  considera- 
ntion  of  marriage  appeared  by  the  letter :  (.55  L.  T- 
Rep.  N.  S.  181.) 

The  plaintiff  appealed. 

Barber,  Q.C.  and  Jason  Smith  for  the  appellant. 
— The  letter  amounts  to  a  contract  to  settle  the 
property.  At  all  events,  it  contains  a  representa- 
tion of  an  intention  to  leave  it  by  will,  and  that 
entitles  the  plaintiff  to  have  the  promise  ful- 
filled. The  signature  "  your  future  husband," 
the  reference  to  the  ring,  and  the  whole  laaguago 
of  the  letter,  show  that  the  consideration  was 
marriage.   They  cited 

Covtrdale  v.  Eattaood,  27  L.  T.  Bep.  X.  S.  646 ;  L. 
Sep.  15  Ea.  121 : 

iMver  T.  Fietder.  7  L.  T.  Bep.  N.  S.  602  ;  32  Beav.  1 ; 

AUt.  Alt,  71.  T.  Bep.  N.  S.  266  ;  4  aiff.  M-. 

Viret  T.  Vint,  43  L.  T.  Eep.  N.  S.  483 ;  17  Ch.  Div. 
865,  n.; 

SauTiderg  v.  Cramer.  3  Dr.  &  War.  87; 
Hammertley  t.  De  Bisl,  12  CI.  A  F.  45; 
Trovell  v.  Shenton,  38  L.  T.  Bep.  K,  S.  368 ;  8  Ch. 
Dir.  818. 

N.  Bmarf,  for  the  defendants,  was  not  colled 
upon. 

CoTToy,  L.J. — This  is  an  appeal  from  a  decision 
of  Stirling,  .T.  dismissing  the  plaintiff's  action. 
The  object  of  the  action  was  to  obtain  specific 
performance  of  a  contract  alleged  to  have  been 
entered  into  by  Patrick  Vincent  in  consideration 
of  the  marriage  between  him  and  the  plaintiff. 
The  contract  is  said  to  be  contained  in  a  letter 
dated  the  29th  Julj-  1880.  [His  Lordship  read 
the  letter,  and  continued :]  The  only  question  to 
be  considered,  and  the  only  question  on  which  I 
intend  to  give  my  decision,  is  whether  there  was 
a  contract  or  not.  I  do  not  rely  only  apon  the 
absence  of  a  reference  to  the  consideration  of 
marriage,  althoagh  that  is  strong  to  show  that  this 
letter  is  not,  and  never  was  intended  to  be,  a  non- 
tract  between  the  parties.  The  letter  is  that  of 
an  ardent  lover  to  the  lady  of  his  choice,  and,  as 
[  read  it,  the  writer  thought  he  was  making  a 
present  gift,  and  wan  not  contracting  to  Fettle 
the  property  on  the  plaintiff.  Though  he  might 
be  contemplating  something  else,  what  he  has 
really  done  appears  on  the  face  of  the  letter.  The 
letter  is  n^t  part  of  any  negotiation  for  a  settle- 
ment; there  is  no  qncstion  representative  of  an 
intention,  and  no  statement  of  an  agreement  to 
settle  the  property  on  the  plaintiff  or  to  leave  it 
to  her  after  the  writer's  death.  The  writer  only 
makes  a  statement  as  to  a  gift,  evidently  thinking 
that  in  some  way  or  other  the  varda  wonid 
operate  as  a  testamentary  disposition.  It  would 
he  wrong,  in  my  opinion,  to  constme  this  letter 
into  a  contract,  and  therefore  the  appeal  fiuls. 


LiVDLET,  L.J. — It  IB  imposrible  to  avrnd  arriv- 
ing at  the  oonctnsion  that,  if  there  was  any  inten- 
tion to  contract,  none  is  expressed  in  the  lett^. 
The   cases  cited  stand  on  a  different  footinf? 
altogether.   It  would  be  forcing  language  to  tnm 
I  this  letter  into  a  contract.    There  is  evidently  no 
I  contract  which  can  be  enforced,  and  I  agree  that 
j  the  appeal  should  be  dismissed. 

I  LoPBs,  L.J. — The  plaintiff  rests  her  case  on  the 
ground  that  this  letter  is  a  contract.  I  am  uns}>lc' 
to  accede  to  that  contention.  In  my  belief,  the 
intention  of  the  writer  was  to  make  a  testamen- 
tary disposition,  for  a  contract  would  not  "  mako 
null  and  void  any  former  will."  It  is  unneces- 
sary to  express  any  opinion  on  the  point  raised  as 
to  the  Statute  of  Frauds,  as,  in  my  opinion,  thero 
was  no  contract  at  all. 

Appeal  diamiaaed  wUk  cotla. 
Solicitors :   G.  Itobina,  for  Salmon  and  jS'ou. 
Bury  St.  Kdmunds  ;  Bel/rage  and  C^^  for  Sparse 
and  Som,  Bury  St.  Edmunds. 


Wedneaday,  Feb.  23. 
(Before  Cotton,  Liitdlet,  and  Lope-s,  L.JJ.) 
Be  Hotchkih's  Settled  Estate,  (i) 

APPEAL  PROM  THE  CH4SC1EY  DIVISIOX. 

Settled  land  —  Improvementa  —  Expenditure  htj 
tenant  for  life — Sv-haeqnent  approval  of  eeheme 
by  iruateea — Sanction  of  the  court — Settled  Land 
Ad  1882  (46  ^-  46  Vict.  e.  38),  as.  21,  25,  26. 

In  order  to  obtain  the  aanetion  of  the  court  to  ex~ 
penditure  out  of  "capital  tnone?/***  in  making 
peimanent  improvementa  a  aelteme  of  the  pro- 
poaed  improvemenia  mttat  be  aubniifted  for  the 
approval  of  the  truateet,  and  the  aanetion  of  the 
court  io  pay  the  money  out  of  capital  moneys 
mvat  be  obtained  before  the  works  are  commenced. 

A  tenant  for  life  tKeented  improvementa  at  hia  oivu 
expenae,  and  the  trustees  tubsequentltf  approved 
a  scheme  st^mitted  by  him,  and  applied  to  ike 
«ouri  io  tanelion  payriMni  of  the  amount  out  of 
"  capital  moneys '  arising  from  a  tttbteqitent  «at? 
ef  the  settled  estate. 

Held,  agirming  the  decision  of  Xorih,  J.,  that  the 
court  had  no  juriaditiion  io  sanction  sach  pay- 
ment. 

Qiicere,  per  Cotton,  L.J.,  whether  the  court  can  in 
any  case  sanction  payment  for  improremente  on 
proverfy  which  haa  eeaeeil  to  be  subject  to  iUe 
settlement. 

On  an  estate  at  Woodhall,  in  Lincolnshirr, 
settled  by  the  will  of  a  Mr.  Hotchkin,  there  wan 
a  well  of  mineral  water  known  as  "  Woodhall 

Hotel  Spa." 

Certain  substantial  and  permanent  improve- 
ments being  required  at  the  well,  and  it  being 
important,  in  order  to  maintain  the  reputation 
of  the  spa,  that  they  should  be  promply  executed, 
the  tenant  for  life,  withont  first  consnltiog  the 
trustees,  had  the  works  executed  at  his  own 
expense. 

The  tenant  for  life  afterwards  sabmittcKl  the 
scheme  t,o  the  trustees  for  their  approval. 

The  trustees  gave  the  required  approval,  and 
afterwards  applied  to  the  court  to  sanction  the 
payment  of  the  cost  of  the  works  out  of  "  capital 
moneys  "  in  their  hands  which  had  arisen  from 
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a  sabseffnent  sale  oi  the  same  estate  by  the 
tenant  for  life  under  the  Settled  Land  Act  1882. 

The  snmmoDE  was  heard  in  chambers  before 
North,  J.,  who  expreaaed  an  opinion  that  the  Act 
did  not  give  him  jnrisdiction  to  sanction  the 
pa-nnent. 

The  tenant  lor  life,  on  the  Slst  Jan.,  moved  in 
court  to  vary  the  order  made  in  chambers. 

F.  T.  Procter  for  the  tenant  for  life. 

J.  Theodore  Dodd  for  the  tmstees. 

XoSTH,  J. — In  my  opinion,  the  requirements  of 
the  Act  have  not  been  complied  with.  I  am  tu- 
ctined  to  think  that  the  works  which  have  been 
«xecnted  are  of  such  a  nature  that  the  coat  of 
tHem  mig^t  properly  have  been  paid  ont  of 
"capital  mon^  if  the  right  st^  had  becm 
taken.  But,  aceordii^;  to  sect.  26,  the  scheme 
ought  to  have  been  approved  by  the  trustees 
before  the  money  was  expended.  One  of  the 
olijects  of  appointing  trustees  of  a  settlement  ia 
that  they  may  be  a  check  on  the  tenant  for  life 
in  the  interest  of  other  persons  entitled  under  the 
settlement.  They  ought  not  to  attempt  to  support 
the  case  of  the  tenant  for  life,  but,  at  any  rate, 
to  remain  nentral,  and  for  this  reason  I  declined 
to  beu*  the  learned  counsel  who  a{f>Gared  for 
the  trnstees  in  snpport  of  this  application.  The 
application  must  be  refused. 

The  tenant  for  life  appealed. 

CoTTOX,  L.J. — In  my  opinion,  the  work  which 
the  tenant  for  life  has  execut'Od  is  one  of  those 
authorised  by  sect.  25  of  the  Settled  Land  Act  as 
being  an  improvement  of  an  existing  well.  The 
question,  however,  on  this  appeal  is  whether  the 
court  has  jurisdiction  to  authorise  the  trustees  to 
pa^  the  cost  of  the  improvement  out  of  the  monny 
which  has  arisen  from  the  sale  of  the  estate.  In 
my  opinion,  the  court  has  no  such  jurisdiction. 
I  oavc,  indeed,  very  great  doubt  whether  the 
court  woold  have  power  to  sanction  the  parment 
for  improrements  on  land  which  is  no  longer 
subject  to  the  settlement,  eron  if  a  scheme  had 
been  aalmutted  to  and  apjvoved  by  the  trustees 
before  the  work  was  executed.  It  ia  not,  however, 
necessary  for  me  to  decide  this  point  now,  for 
there  is  another  very  obvious  ground  on  which 
the  decision  appealed  from  may  be  supported.  In 
my  opinim,  a  scheme  ought  to  be  snumitted  for 
the  approval  of  the  trustees,  or  the  court,  as 
the  case  may  be,  before  the  work  is  executed. 
Sect.  26  provides  (sub-eect.  1)  that,  "  where  tho 
tenant  for  life  is  desirous  that  capital  money 
vising  under  this  Act  shall  be  applied  in  or 
towards  payment  for  an  improvement  authorised 
by  this  Act,  he  may  submit  for  approval  to  the 
trustees  of  the  settlement,  or  to  the  court,  as  the 
case  may  require,  a  scheme  for  the  execution  of 
t*ae  improvement,  showing  the  prmosed  expendi- 
ture thereon."  And  by  snb-sect.  2,  **  Where  the 
c^tal  money  to  be  expended  is  in  the  hands  of 
truatees,  then,  after  a  schnne  is  approved  by 
tbem,  the  trustees  may  ^iply  that  money  in  or 
towards  payment  for  the  whole  or  part  of  any 
work  or  operation  comprised  in  the  improvement 
'On  **  a  certain  certificate  mentioned  in  the  Act, 
"or  on  an  order  of  the  court  directing  or  autbo> 
rising  the  trustees  to  so  apply  a  specified  portion 
of  the  capital  mouey."  The  appellant  has  con- 
tended that  the  section  ia  permissive ;  but  its 
meaning  is  that,  if  the  tenant  for  life  wishes  to 
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have  the  cost  of  the  work  paid  out  of  "capital 
monev,"  he  must  follow  the  steps  pointed  out  by 
the  Act.    In  my  judgment,  the  court  would  lie 

f)laoed'in  a  wrong  position  if,  after  the  tenant  for 
ife  had  spent  the  money  in  improvements,  he 
could  come  to  the  court  asking  it  to  sanction 
repayment  ef  the  amount  by  the  trustee  out  of 
"capital  money."  The  court  ought  not  to  be 
placed  in  such  a  position  as  that.  It  is  true  that 
the  court  has  often  authorised  mone^  paid  into 
court  under  the  Lands  Clauses  Consolidation  Act 
1845,  to  be  applied  in  the  payment  of  expenditure 
already  incurred  for  the  benefit  of  the  settled 
estate.  But  here  the  court  is  acting  under 
a  statutory  power,  and  it  ought  therefore  to 
require  the  OTovisions  of  the  Act  to  be  strictly 
followed.  This  alone  would  be  a  sn£Bcient 
ground  for  dismissing  the  appeal ;  but  I  feel 
very  great  doubt  whether  the  court  could  in 
this  case  have  sanctioned  the  expenditure,  even 
if  a  scheme  had  been  approved  by  the  trustees 
before  the  work  was  done.  In  my  opinioui  there- 
fore, the  appeal  &ils. 

LiNDLXTt  LJ*.— I  am  also  of  opinion  that  the 
court  has  no  power  to  sanction  this  expenditure, 
though  I  will  not  touch  on  the  point  suggested 
by  Cotton,  L.J.  In  my  judgment,  the  key  to  the 
whole  procedure  under  sect.  26  is  the  submission 
of  a  scheme  showing  the  proposed  expenditure. 
The  appellants  contend  that  such  a  decision  would 
be  putting  a  narrow  construction  on  the  section. 
No  one,  however,  who  has  had  practical  experience 
of  these  matters  can  help  seeing  that  there  is  all 
the  difference  in  the  world  between  the  submission 
of  a  scheme  for  proposed  works  and  seeking 
sanction  in  respect  of  works  already  executed,  it 
a  scheme  for  proposed  works  were  submitted  to  a 
man,  he  would  consider  whether  there  was  any 
better  alternative  scheme;  if  it  were  already 
done,  he  would  only  consider  whether  it  was  for 
the  benefitof  the  estate.  The  mind  would  approach 
the  matter  in  a  totally  different  way  in  the  two 
cases  I  have  mentioned.  In  my  opinion,  the 
court  would  be  straining  the  language  of  sect.  26 
if  it  were  to  accede  to  this  application,  and  be 
opening  the  door  to  a  very  dangerous  expendi- 
ture, for,  under  pressure  of  the  fact  that  tho 
tenant  for  life  had  already  expended  the  money, 
trustees  would  he  ready  to  ratify  manjr  thin^  to 
which  they  would  never  have  given  their  previous 
approval.  I  agree,  therefore,  that  the  appeal 
ought  to  be  dismissed. 

Lopes,  L.J. — I  am  of  tho  samo  opinion.  In  my 
view,  the  work  executed  by  the  tmant  for  lite  i» 
an  improvement  within  sect.  25  of  the  Act.  But 
it  appears  to  me  that,  under  sect.  26,  the  court  has 
no  power  to  sanction  the  application  of  "  capital 
money "  in  recouping  an  expenditure  which  has 
been  already  incurr^  by  the  tenant  for  life  on 
works  executed  without  the  sanction  of  tho 
trustees  or  the  court.  That  section  provides  that 
a  scheme  slutU  be  approved,  and  it  u  difficult  to 
see  what  would  be  the  use  of  approving  of  a 
scheme  for  works  which  have  already  bem 
executed  without  any  scheme  being  approved. 
The  object  of  the  section  is  to  give  the  court  a 
control  over  the  works,  and  their  design  and  mode 
of  congtmction.  I  refrain  from  expressing  any 
opimon  on  the  point  suggested  by  Cotton,  L.J. 

Solicitor,  H.  P.  Cobb.  '*'^'!?r^!*!!?f"^ 
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FA.  24  Mid  25. 
(Before  Cotiok,  Likdley,  and  IiOP£s,  L.JJ.) 
Be  The  Trade  Muk  "  Kosuu.."  (a) 

APPEAL  FSOU  THE  CHA^rCEKI  DHISIOH. 

Trade  mark — Comptroller  —  BefuBol  to  regieter — 
Appeal  to  court — Ijeave  of  Board  of  Trade — 
Patentt,  Designs,  and  Trade  MarJca  Act  1883 
(46  §■  47  Vict.  c.  57),  eeds.  62,  90. 

When  the  ComptroUer-Gejieral  of  Patents,  Designs, 
and  Trade  Marks  rtfueea  to  regieter  a  trade 
mark,  the  only  course  open  to  the  applicant  is  to 
appeal  to  the  Board  of  Trade,  ttndcr  sect.  62, 
#uo-«ecf.  4,  of  the  Patenis,  Designs,  and  Trade 
Marks  Act  1883,  such  board  liaving  power,  \f  it 
thinks  expedient,  to  refer  the  appeal  to  tlte  court. 

Sect.  90  of  the  Act  does  not  enable  the  applicant  to 
appeal  direct  from  the  comptroller  to  the  court; 
semble,  tiuU  it  onlv  premj^oeea  the  mark  on  the 
regieter^  and  appUea  wAers  any  person  ames  to 
tJie  court  for  recti^fioation  cfihe  register. 

The  decinon  of  Chxthj,  J.  affirmed. 

ApmcAiioN  baring  beon  mado  hy  the  Kormal 
Company  Limited  for  lustration  of  the  word 
"  KormM  "  M  a  trade  mark,  in  class  42,  for  food 
substances  and  ingredients,  the  Comptroller- 
General  of  Patents,  Designs,  and  Trade  Marks, 
after  hearing  the  application,  refused  registra- 
tion on  the  ^und  that  the  Board  of  Trade  had 
instmcted  bim  not  to  register  difitionary  words 
as  "  fancy  words  "  under  sect.  64  of  the  Patents, 
Designs,  and  Trade  Marks  Act  1883. 

In  answer  to  the  applicants,  who  relied  on  the 
cases  referred  to  hy  him,  the  comptroller  stated 
that  it  was  only  by  inadvertence  on  the  part  of 
the  Board  of  Trade  that  an  appeal  was  nob 
brought  from  the  decision  of  Chitty,  J.  in  Be 
Trade  Mark  "  Alpine  "  {o^i  L.  T.  Rep.  N.  S.  79 ; 
29  Cb.  Div.  877) ;  that  an  appeal  was  pending  in 
Be  Van  Duser's  Trade  Mark  (55  L.  T.  £ep.  N.  S. 
134),  aince  reversed  on  appeal  (82  L.  T.  246),  and 
that  the  board  was  considering  whether  an 
sAjpeal  should  be  brought  from  the  denision  of 
Bacon,  Y.C.  in  Be  Leaf,  Son,  and  Co.'e  Trade  Mark 
(55  L.  T.  Rep.  N.  S.  264;  :»  Oh.  Div.  477;  re- 
versed, 82  L.  T.  346). 

Tbe  applicants,  without  appealing  from  the 
comptroller's  decision  to  tbe  Board  of  Trade, 
moved  before  Chitty,  J.  that  tbe  comptroller 
might  be  directed  to  proceed  with  tbe  registra- 
tion of  the  trade  mark  *'  Normal." 

^ton,  Q.C.  and  Chadicyck  Healey,  in  support 
of  the  motion. 

On  behalf  of  tbe  comptroller  a  preliminary 
objection  waa  taken  that  the  court  had  no  juris- 
diction to  make  the  order  asked  for  by  the 
motion. 

The  Solicitor-General  (Sir  Horace  Davey)  and 
Ingle  Jouce  in  support  o£  the  preliminary  objec- 
tion.— Where  the  application  for  regisDratiou  is 
refused  by  the  comptroller,  the  applicant  can  only 
appeal  to  the  Board  of  Trade;  he  can  only  como 
to  the  court  by  the  leave  of  the  Boai-d  of  Trade : 
(Patents,  Deeigns,  and  Trade  Marks  Act  1883, 
sect.  62).  A  somewhat  similar  machinery  is  pro- 
vided by  the  Act  in  the  case  of  patents  (sect.  11) 
and  designs  (sect.  47).  It  is  the  function  of  the 
comptroller  to  say  irhat  shall  or  shall  not  be 
registered  as  a  trade  mark  within  the  definition 
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in  tbe  Act,  and  sect.  90  only  gives  jurisdiction  to 
the  court  to  determine  disputes  of  proprietorship- 
when  re^stration  has  actually  taken  place,  but 
does  not  enable  the  coart .  to  interfere  m  case  of 
the  comptroller's  refusal  to  register.  Sub-aect.  1 
of  sect.  90  deals  with  the  case  where,  without 
sufficient  cause,  the  "name"  of  any  person  is- 
omittedfrom  the  register,  but  sub-aect.  4  of  aeet. 
62  only  refers  to  refus^  to  roister.  Tbe  jaris- 
di.-ttion  under  sect.  90  only  extends  to  stnking^ 
out  the  entry  of  the  name  of  a  wrongful  claimant. 

Aeton,  Q.C.  and  Cluulwych  Healey  for  the  appli- 
cants.— The  terms  of  sect.  90  are  larm  enough  to- 
include  an  application  to  the  court.  That  section 
is  really  a  re-enactment  in  general  terms  of  sect.  &■ 
of  the  Trade  Marks  Registration  Art  1875.  U 
the  argument  of  the  comptroller  is  sound,  impor- 
tant questions  will  in  future  be  decided  m 
camera  on  nubwom  testimony.  li  such  a  chan^ 
had  been  intended,  it  would  have  been  effected  in 
plain  langua^.  Otherwise  rights  of  property 
would  be  senously  affected,  and  the  right  to  an. 
old  mark  would  be  destroyed  by  the  refusal  of  the- 
board  to  register.  An  application  to  the  court  is 
not  excluded  hy  any  langu^e  in  sect.  Th^ 
also  referred  to  sects.  38,  72  (sab-sect.  2),  and  73> 
of  the  Act  of  1883. 

Tbe  Solicitor-General  in  reply. — Tbe  language 
of  sect.  62  is  clear  and  free  from  ambiguity,  and 
the  general  schemes  of  the  Act  confirms  the  con- 
struction put  on  the  section  by  the  comptroller. 
There  was  no  reason  to  doubt  that  the  Board  of 
Trade  would  properly  exercise  its  discretion  as- 
to  referring  questions  to  the  court.  The  term 
"  Board  of  Trade "  is  defined  by  24  &  25  Vict, 
c.  47,  s.  65  which  provides  that  **  the  Lords  of  the 
Committee  of  Privy  Council  appointed  for  the  con- 
sideration of  matters  relating  to  trade  and  forei^ 
plantations  may  be  described  in  all  Acts  of  Parlia- 
ment, deeds,  contracts,  and  other  instruments  by 
the  official  title  of  the  Board  of  Trade,  without 
expressing  their  names." 

CHrrrr,  J. — ^The  comptroller  has  refused  to 
register  a  trade  mark  on  the  ground  that  it  ia 
not  a  trade  mark  "  for  the  purposes  of  the  Act 
within  the  64th  section  of  the  Patents,  Designs, 
and  Trade  Marks  Act  1883,  which,  however,  does 
not  define  a  trade  mark  ^neralty.  The  right  to 
be  placed  on  the  registrar  in  created  by  the  statute, 
and  the  means  of  ascertaining  and  enforcing  the 
right  are  prescribed  by  the  statute  itself.  The 
case,  therefore,  depends  solely  on  the  particular 
construction  of  tho  Ach  of  Parliament;  there  is 
no  inherent  jurisdiction  of  the  court  applicable  to 
this  matter.  Tbo  question  is  whether,  in  the 
case  of  refusal  by  tbe  comptroller,  only  one 
course  is  open  to  tho  applicant,  namely,  to  appeal 
to  the  Board  of  Trade,  or  whether  he  has  an 
option  to  appeal  to  the  court  directly  from  saefa 
refusal.  ThiaqaestiontnrDsprincipally  ontfaecon- 
struction  of  tbe  62nd  and  90th  sections  of  the  Act ; 
but  before  reding  those  sections  it  will  be  proper 
and  convenient  to  refer  to  tbe  statute  general^. 
The  statute  establishes  three  reBisterH— -one  for 
patents,  another  for  designs,  and  the  third  for 
trade  marks.  By  sects.  82  and  83  it  provides  for 
the  appointment  of  an  officer  called  tbe  "  Comp- 
troller-General of  Patents,  Designs,  and  Trade- 
Marks,"  who  is  to  "  act  under  the  sapcrintcndenco- 
and  direction  of  the  Board  of  Trade,"  and  upon 
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whom  certain  duties  and  functions  are  cast  by 
the  Act  of  Parliament.  The  Act  is  divided  into 
parts.  Tho  second  part  relates  to  patent-"?,  tho 
third  to  desifTua,  the  fourth  to  trade  marks,  and 
the  fifth  is  general.  The  register  of  patents  is 
established  by  the  23rd  section,  and  no  more 
need  be  said  of  that  23rd  section  than  that  no 
person  can  ^t  on  the  register  of  patents  unless 
be  has  obtained  the  grant  of  a  pt^nt  from  the 
Crowu.  The  stune  section  relates  to  what  I  may 
term  shortly  the  devolution  of  title  nnder  the 
patentee,  and  it  makes  provision  for  the  entry  on 
the  register  of  thosedevolutious.  The  registration 
of  designs  is  provided  for  by  sects.  47-55.  The 
-i/th  section  is  material,  because  it  is  a 
section  to  some  extent  parallel  with  sect. 
^  Snb-sect.  1  of  sect.  47  provides  that  "the 
comptroller  may,  on  appticati  yn  by  or  on 
behalf  of  any  person  claiming  to  be  the 
proprietor  of  any  new  or  original  design  not 
previously  pobliahed  in  the  United  Kingdom, 
register  tho  design  under  this  part  of  the  Act." 
The  2nd  and  3rd  sub-sections  relate  to  the 
ratxle  of  making  tho  application  and  the  like, 
and  the  5th  snb-nection  is  to  this  effect:  "In 
case  of  doubt  as  to  the  class  in  which  a  design 
ought  to  bo  registered,  tho  comptroller  may 
<l«cide  tho  qaestion,"  the  term  there  being, 
**  decide  the  qnestion."  The  6:h  snb-section  u 
this :  "  The  comptroller  may,  if  he  thinks  fit, 
refnsc  to  register  any  design  presented  to  him  for 
r^stnttion,  but  any  person  aggrieved  by  any 
mich  refusal  may  appeal  therefrom  to  the  Board 
ot  Trade."  That  is  followed  by  the  7th. 
which  in  that  "  the  Board  of  Trade  shall,  if  re- 
qoired.  bear  the  applicant  and  the  comptroller, 
and  may  make  an  order  determining  whether,  and 
sobjeci  to  what  conditions,  if  any,  registration  is 
to  be  permitted."  These  provisions  of  the  47th 
section,  as  well  as  tho  provisions  of  sect.  fl2, 
which  I  am  coming  to  prettently,  mnst  bo  read  in 
connection  with  sects.  94  and  95  of  the  Act,  which 
make  provision  with  reference  to  the  exercise  of 
the  *•  discretionary  power  "  conferred  by  the  Act 
on  the  comptroller.  Scot.  94  ia  as  follows: 
"  Where  any  discretional^  power  in  by  this  Act 
given  to  the  comptroller,  he  shall  not  exercise 
diat  power  adversely  to  the  applicant  for  a 
patent,  or  for  amendment  of  a  specification,  or 
for  registration  of  a  trade  mark  or  design,  with- 
ont  (if  so  required  within  the  prescribed  time  by 
the  applicant)  giving  the  applicant  an  opportunity 
of  being  heard  personally  or  by  his  agent."  The 
nature,  therefore,  of  the  powers  conferred  on  the 
■comptroller  is,  according  to  the  exact  tfrm  used 
in  the  Act  of  Parliament,  "  discretionary,"  but  it 
is  jndicial ;  and  I  say  that  because  Parliament 
has  provided  that  the  comptroller  shall  pursne, 
in  the  exercise  of  those  functions,  that  coarse 
which  is  always  necessary  to  be  pursued  in  a 
Conrt  of  Justice — that  is,  ho  must  hear  the 
^rties — ib  impcnes  npon  him  one  of  the  elemen- 
tary mles  of  the  administration  of  justice.  It  is 
not  termed  a  judicial  power,  bnt  his  functions  in 
these  matters  are  something  of  that  nature,  as  is 
Khown  hy  the  Act  of  Parliament  itself.  On  the 
"ttth  and  7th  rab-sertions  of  the  47th  section^  I 
make  these  observations.  In  the  6th  snb-section 
the  words  are  "  any  person  aggrieved  may  appeal 
to  the  Board  of  Trade."  Those  words  are  not 
Dfled  in  the  62nd  section.  Init  are  to  be  foond  in 
^e90th  section.   Tho  other  observaticm  I  mako 
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is  this,  that  the  Board  of  Ti*ade,  where  there  is 
whac  is  termed  an  appeal  to  them,  are  apparently 
made  the  final  tribunjai  for  the  decision,  Liecanso 
in  sub'Sect.  7  no  such  power  is  conferred  upon 
them,  in  terms  at  any  rate,  as  is  conferred  by  tho 
62nd  section,  which  says  that  they  may  refer  tho 
case,  if  they  think  fit,  instead  of  dealing  with  it 
themselves,  to  the  court.  From  this  47ch  section 
it  does  appear~and  I  think  I  am  bound  to  express 
some  opmion,  though  I  desiro  prudently  to 
express  as  few  opinions  on  tho  construction  of 
the  Act  as  I  can,  onl^  dealing  with  those  matters 
which  I  think  material  to  the  conclusion  at  which 
I  have  arrived — that  the  Legislature  considered 
that  they  might  intrust  this  question  as  to  what 
design  should  or  should  not  go  on  the  register 
to  the  comptroller- general,  subject  to  an  appeal, 
and  subject  only  to  an  appeal,  to  the  Board  of 
Trade.  I  repeat  an  observation  I  made  during 
the  argument,  that  the  word  "  only  "  is  not  there, 
but  this,  as  I  say,  is  a  statute  prescribing  a 
particular  course  of  procedure  with  reference  to 
a  right  established  hy  the  statute  itself,  and  I 
take  it  that  the  general  rule  on  a  matter  of  that 
kind  is  that  the  course  pointed  out  by  the  statute 
is  tho  only  conrse  whien  the  parties  can  pursue. 
Then  sect.  55  is  the  section  which  relates  to  tlie 
keeping  of  the  register  of  designs.  That  relates 
ot  coarse  to  the  entry  of  the  person  who  first 
comes  on  the  register,  with  reference  to  the 
register  of  designs,  oh  well  as  to  assignments  and 
transmissions  and  the  like.  Then  I  pass  to  tho 
62nd  section.  The  1st  sub-section  is  very  similar 
to  that  of  the  1st  sub-section  of  the  47th  section : 
"  The  comptroller  may,  on  application  by  or  on 
behalf  of  any  person  claiming  to  be  tho  proprietor 
of  a  trade  mark,  register  tho  trade  mark. '  The 
next  sub-section  relates  to  the  mode  of  making 
the  application  and  the  like,  and  the  4ch  sub- 
section is  a  very  material  one ;  "  The  comptroller 
may,  if  he  thinks  fit,  refuse  to  register  a  trade 
mark,  but  any  such  refusal  shall  be  subject  to 
appeal  to  the  Board  of  Trade,  who  shall,  if  re- 
quired, hear  the  applicant  and  the  comptroller, 
and  maf  make  an  order  determining  whethei-, 
and  sabject  to  what  conditions,  if  any,  regis- 
tratitm  ia  to  be  permitted."  The  5th  snb- 
section  is ;  "  The  Board  of  Trade  may, 
however,  if  it  appears  expedient,  refer  tno 
appeal  to  the  court ;  and  in  that  event  the 
court  shall  have  jurisdiction  to  hear  and  deter- 
mine  the  appeal,  and  may  make  such  order  as 
aforesaid."  I  have  read  tho  62nd  section,  and 
the  differences  between  that  and  the  47th  are 
apparent  in  the  statement  I  made  when  I  was 
reEtding  the  47th  section  itself.  The  term  "  deci- 
sion "  with  reference  to  the  comptroller  does  not 
appear  here,  but  his  refusal  is  made  the  subject 
of  an  appeal ;  and  I  think,  therefore,  that,  though 
the  term  "decision"  is  not  found  in  that  section, 
it  is  implied,  or  there  are  terms  equivalent  to 
that.  Tiien  comes  this  observation :  "  any  snch 
refusal  shall  be  subject  to  aiipeal  to  the  Board  ot 
IVade.**  There  is  no  distinction  between  any  and 
every  such  refnsal,  and  it  appears  to  me  that, 
taking  this  section  alone,  there  is  one  course,  and 
one  course  only,  pointed  out  to  the  applicant,  that 
is,  if  he  is  dissatisfied  with  the  refusal  by  tho 
comptroller-general,  his  ou^  course  is  to  appeal 
to  the  Board  of  Trade.  The  Board  of  Trade 
may,  however,  refer  the  question  to  the  court. 
Now  I  come  to  eect.  69  and  the  followingsectk»w. 
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Sect.  69  makes  provision  for  the  case  of  an  oppo- 
sition, oataide  the  office,  to  the  registration,  and 
then,  in  the  result  of  certain  stepH  being  taken, 
the  case  is  (in  the  words  of  sect.  69,  snb-sect.  4) 
"  to  stand  for  the  determination  of  the  court ;" 
so  that  where  there  is  an  opposition  there  is  a 
distinct  proTision  that  the  cane  is  to  be  brought 
before  the  court:  (see  Re  Arhenz,  poat,  p.  252). 
The  71st  section  relates  to  the  case  of  there 
being  conflicting  claimants.  As  appears  from 
the  1st  sub-section  of  the  62nd  section,  the 
Tpenon.  who  applies  for  the  registration  is  required 
only  to  be  a  "  person  claiming  to  he  the  proprietor 
of  a  trade  mark,**  but  there  may  be  rivul  or  com- 
peting claimants,  vad  this  Tint  section  makes  a 
provision  tor  that  case,  and  the  comptroller  may 
refuse  to  register  any  of  the  competitors  until 
their  i||ghts  hare  been  determinea  according  to 
law.  Then  the  section  contains  this  provision: 
"And  the  comptroller  may  himself  snbrnit  or 
require  the  claimants  to  submit  their  rights  to 
the  court."  There,  again,  a  reference  to  the  conrt 
is  provided  for  in  precise  terras.  Then  come  the 
72nd  section  and  the  73rd  section,  which  place 
restrictions  on  the  right  to  registration.  By 
sect.  72,  "  Except  where  the  court  has  decided 
that  two  or  more  persona  are  entitled  to  be 
registered  as  proprietors  of  the  same  trade  mark, 
the  comptroller  shall  not  register  in  respect  of 
the  same  goods  or  description  of  goods  a  trade 
mark  identical  with  one  already  on  the  register 
with  respect  to  snch  goods  or  description  of 
goods;"  and  "the  comptroller  shall  not  re^ster 
with  respect  to  the  same  good.1  or  description  of 
goods  a  trade  mark  so  nearly  resembling  a  trade 
mark  already  on  the  register  with  respect  to  such 
goods  or  description  of  goods  as  to  be  calculated 
to  deceive."  The  73rd  section  is :  "  It  shall  not 
be  lawful  to  register  as  part  of,  or  in  combination 
with  a  trade  mark,  any  words  the  exclusive  use 
of  which  would,  by  reason  of  their  being  calcu- 
lated to  deceive  or  otherwise,  be  deemed  disentitled 
to  protection  in  a  court  of  justice,  or  any  scanda- 
lous design."  Upon  those  sections  a  forcible 
argument  was  addressed  to  me  in  favour  of  the 
applicants.  It  was  said  that  it  is  not  conceivable, 
or  scarcely  conceivable,  that  Parliament  should 
have  intrusted  matters  of  Utis  kind  to  snoh  a 
tribtmal  as  the  comptroller  in  the  first  instuice, 
and  the  Board  of  1>ade  in  the  second.  It  was 
pointed  ont,  and  rightly,  that  the  Board  of  Trade 
nave  no  power  to  administer  oaths,  and  arc  not 
bonnd  to  proceed  with  the  appeal  in  public. 
From  that,  of  course,  an  observation  is  readily 
made  that  the  Board  of  Trade,  who  may  hear  the 
appeal  in  a  private  room  in  the  office,  have  not 
that  protection — for  I  call  it  a  protection — and 
have  not  that  safeguard  of  publicity  which  is  one 
of  the  most  important  elements  in  the  adminis- 
tration of  justice.  Those  observations,  I  say, 
are  entitled  to  great  weight ;  but  it  appears  to  me 
that,  so  far  as  I  have  gone  into  the  statute,  they 
are  not  sufficient  to  counterbalance  the  express 
terms  of  anb>8ection  5  of  sect.  62.  I  say  it  for  this 
reason :  Parliament  evidently  considered,  with 
reference  to  designs,  that  uie  matter  sfaotld 
finally  rest  with  the  authorities  which  I  have 
slreaOT  mentioned,  that  is  to  say,  with  the  Board 
of  Trade.  And  with  regard  to  trade  marks,  which 
undoubtedly  by  this  Act  of  Parliament,  and 
apart  from  the  Act  of  Parliament,  may  be  said  to 
be  a  claaa  of  property  of  a  much  nigher  and 
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more  valuable  description,  the  view  which  I 
gather  solely  from  the  Act  of  Parliament 
appears  to  be  that  there  may  be  questions  with 
regard  to  trade  marks  and  the  first  getting 
on  to  the  register  of  snch  a  character  that 
they  can  be  well  disposed  of  by  these  autho- 
rities. But  the  Board  of  Trade  is  a  great  depart- 
ment of  state,  and  it  is  fit  to  intrust  these 
powers  to  the  Board  of  Trade  who,  in  the  exercise 
of  their  discretion,  and  knowing  their  limited 
powers — bearing  in  mind  that  they  cannot  ad- 
minister the  oatn,  and  bearing  in  mind  the  non- 
publicity  of  their  proceedings— will,  in  the  exercise 
of  their  discretion,  refer  to  the  conrt  all  caaea  of 
difficulty  and  complexity.  At  any  rats,  that 
appmrs  to  me  to  be  the  result  of  the  Act  of 
Parliament  as  far  as  I  have  read  it.  I  cannot,  of 
course,  dive  into  the  mind  of  the  Legislature.  I 
can  otUy  find  what  is  expressed  on  the  face  of  the 
Act  of  Parliament  itseii.  Then  sect.  77  is  to  my 
mind  a  material  section.  It  relates  to  the  effect 
of  r^istration,  and  provides  that  a  person  shall 
not  be  entitled  to  institute  any  proceeding  "  for 
the  infringement  of  a  trade  mark  unless,  in  the 
case  of  a  trade  mark  capable  of  being  registered 
under  the  Act,  it  has  been  registered  in  pursuant^ 
of  the  Act,  or  of  an  enactment  repealed  by  the 
Act,  or,  in  the  case  of  any  other  trade  mark  in  ase 
before  the  13th  Aug.  1875"  (what  is  popularly 
termed  an  old  trade  mark)  "  regiatration  thereof 
under  this  part  of  this  Act,  or  of  an  enactment 
repealed  by  this  Act,  has  been  refniied.  The 
comptroller  may,  on  request  and  on  payment  of 
the  prescribed  fee,  grant  a  certificate  that  snch 
registration  has  been  refused."  The  result  of 
that  section  therefore,  is,  that  if  there  is  a  refusal 
to  place  what  I  may  term,  to  use  a  short  expres- 
sion, a  new  mark  npon  the  register,  such  refusal 
is  final,  if  I  am  right,  as  I  think  I  am,  in  the 
construction  of  the  Act  up  to  this  point.  And, 
therefore,  if  a  person  who  claims  to  be  entitled,  and 
I  will  assume  is  entitled  to  be,  but  by  some  error 
(for  we  are  all  liable  to  error)  has  not  been,  put 
upon  the  register  bv  the  comptroller,  or  by  the 
Board  of  Trade,  he  loses  his  right,  because  it  is 
useless  to  have  a  mark  which  you  cannot  protect 
in  case  of  infringement.  As  to  old  marks,  how- 
ever, a  distinction  is  drawn,  and  with  lenrd  to 
old  marks,  where  there  has  been  a  refusu,  there 
is  a  right  to  come  to  court  and  prevent  an  in- 
fringement, or  to  recover  damages  for  infringe- 
ment on  production  only,  of  course,  of  the  certifi- 
cate of  refusal.  So  that  old  trade  marks,  and  the 
validity  of  old  trade  marks  are  not  dependent  on 
the  non-registration.  Then  I  pass  to  the  90th 
section,  and,  reading  that  section  alone,  at  tho 
first  blush  I  should  have  been  disposed  to  hold 
that,  if  it  were  not  for  the  62nd  section,  it  was 
sufficient  to  justify  this  application;  but  I  am  not 
at  liberty  to  read  the  90tb  section  apart  from  the 
62nd,  and  those  other  portions  of  the  Act  which 
I  think  are  material  to  the  decision  of  the  qnea- 
tion.  Now,  the  90th  section  is  to  this  effect: 
(1.)  "The  conrt  may, on  the  a|iplication  of  ai^ 
perstHi  aggrieved  by  the  omission  withont  any 
sufficient  cause  of  toe  name  of  any  person  from 
any  register  kept  under  this  Act,  or  by  any  entry 
made  without  sufficient  cause  in  any  such  register, 
make  such  order  for  making,  expunging,  or  vary- 
ing the  entry  as  the  conrt  thinlu  fit,  or  the  conrt 
may  refuse  the  application."  Then  the  2ad  sub- 
section gives  the  conrt  jarisd^^^^^j^ide- 
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anj  qnestion  that  it  may  he  necessary  or  expedient 
to  decide  for  the  rectification  of  a  register." 
The  alignment  that  T  heard  on  behalf  of  the  comp- 
troller with  reference  to  the  words  "  the  name  of 
any  person,"  appeared  to  me  to  he,  and  I  still 
think  in,  an  argument  founded  on  a  narrow  con- 
struction. It  was  said  that  this  section — I  am 
treating  the  section  for  a  moment  as  standing 
alone — only  aathorised  the  application  where  "  the 
name  "  of  a  person  was,  widiont  sufficient  canne, 
omitted  from  any  raster  kept  under  this  Act ; 
and  that  it  had  noting  to  do  with  putting  the 
trade  mark  on  the  register.  I  say  that  seems  to 
rae  to  be  a  Teiy  {narrow  construction.  I  think 
the  words  here,  standing  alone,  would  be  suffi- 
cient to  enable  or  authorise  the  court  to  insert 
upon  the  register  the  name  of  anr  person,  in 
reference  to  a  trade  mark,  which  had  been 
omitted  without  snfficient  cause;  and  I  think 
that  is  shown  bv  the  subsequent  words,  "  or  by 
any  entry  made.*^  The  words  are  that  the  rourb 
may  make  an  order  "  for  making,  expunging,  or 
varying  the  entry,"  The  register  is  not  a  mere 
list  of  names,  it  in  a  register  of  names  in  reference 
to  nwks.  It  is  not  necessary  to  refer  at  length 
to  the  35th  section  of  the  Companies  Act  1862, 
nor,  indeed,  to  the  old  enactment  contained  in  the 
5ih  section  of  the  Trade  ibrks  B^istration 
Act  where   similar  ezpressions — do 

not  say   the  same — are  to  be  found.  That 
word,  tite  "name,"  appears  in  the  35th  section 
of  the  Companies  Act,  and  nothing  is  said 
vpeeially  in  regard  to  the  shares.   It  is  a  matter 
of  course  to  rectify  the  register  under  that 
section  where  a  person's  name  appears,  and 
rightly  appears,  on  the  register,  but  is  wrongly 
enter^  with  reference  to  the  shares.  Whether 
the  shares  are  fully  paid  up,  whether  the  shares 
are  partly  paid  up,  or  whether  they  are  not  paid 
up  at  all,  are  all  of  them  questions  which  fall 
clearly  within  the  scope  of  the  S5th  section,  the 
language  of  which  is  somewhat  similar  to  this. 
But  these  observations  do  not  dispose  of  the 
90th  section  of  the  Act  we  are  now  considering. 
It  appears  to  me  that  the  words  are  not  strong 
enough  to  orermle  the  prorisions  of  the  62na 
neticm.  I  desire,  as  I  bare  said,  to  refrain  as  far 
u  I  can  from  expressing  anj  opinion  beyond 
what  is  necessary  for  the  decision  of  the  case ; 
but  T  feel  compelled  to  say — without  absolutely 
binding  myself,  but  in  order  to  show  the  course 
of  reasoning  throngh  which      mind  has  gone — 
that  the  wOTds  "  without  sufficient  cause  "  would 
not  include  the  case  of  a  refusal  by  the  comp- 
troller, an  appeal  to  the  Board  of  Trade,  and  the 
Board  of  Trade  not  referring  the  matter  to  the 
court,  but  deciding  that  the  applicant  ought  not 
to  go  on  the  register.   I  think  that  would  not 
bo  an  "  omission  without  sufficient  cause,"  or, 
in  other  words,  would  be  an  omission  with 
MifBcient  cauae.   I  do  not  say  that  this  question 
is  wholly  free  from  doubt*  but  I  re£ar  to  the  pro- 
position which  I  have  alieady  sti^ed,  and  that  is» 
that  there  is  a  particular  mode  pointed  out  1^  the 
vtatnte  and  it  appears  to  me  to  be  pointed  out  in 
^nch  a  manner,  and  in  snch  a  particular  manner, 
that  the  court  ought  to  give  effect  to  it.  There 
is  one  matter  which  1  purposely  postponed 
■nentioning,  but  it  is  not  altogether  immaterial 
on  this  question ;  that  is.  with  reference  to  the 
Sheffield  marks.    Provisions  are  contained  in 
wet  81  that  a  register  is  to  be  kept,  called  the 


"  Sheffield  register,"  and  then  there  are  regula- 
tions with  regard  to  applications  and  the  like ; 
and  the  4th  sub-section  provides  for  the  applica- 
tion being  notified  to  the  comptroller,  and  gives 
him  certain  powers.    The  &th  sub-section  is :  "  If 
the  comptroller  gives  notice  of  opposition  as 
aforesaid,  the  application  shall  not  be  proceeded 
with  by  the  Cutlers'  Company,  but  any  person 
aggrieved  majjr  appeal  to  the  court."   There  is  a 
precise  provision,  and  a  particular  provision, 
giving  a  direct  ^ipeal  to  the  court.   The  12th 
sub*Bection  is  exprnssed  in  this  way :  "  Any 
person  aggrieved  by  the  decision  of  the  Cutlers' 
Company  in  respect  of  anvthing  done  or  omitted 
under  this  Act,  may,  in  tne  prescribed  manner, 
appeal  to  the  comptroller,  who  shall  have  power 
tn  confirm,  reverse,  or  modify  the  decision,  but 
the  decision  of  the  comptroller  shall  be  subject 
to" — not  an  appeal  to  the  Board  of  Trade, 
but — "  an  appeal  to  the  court."  Those  provisions 
appear  to  me  to  bo  express  provisions,  showing 
in  what  cases,  with  regard  to  this  Sheffield 
register  at  any  rate,  there  was  to  be  a  direct 
appeal  to  the  court,  and  I  read  them  as  throwing 
some  light  on  the  90th  and  62nd  sections,  and 
also  as  containing  terms  in  strong  contrast,  as  it 
appears  to  me,  with  the  terms  of  the  62nd  section. 
The  result  therefore  is,  that  I  think  that  this 
objection  prevails.   No  doubt  the  question  is  a 
very  important  one.   I  have  worked  through  the 
Act  of  Piu'liament,  because  I  am  fully  impressed 
with  the  weight  of  the  general  arguments  against 
the  objection.   I  should  say  that  I  do  not  think 
it  necessary  to  refer  at  any  length  to  the  5th 
section  of  the  Act  of  1875,  because  that  some- 
what cumbrous  section  has  been  greatly  modified 
by  the  express  provisions  of  this  Act.   In  that 
section,  which  contained  the  whole  of  the  law  on 
this  part  of  the  subject,  there  is  an  express 
provision  giving  the  court  power  to  determine 
what  is  and  what  is  not  a  trade  mark  for  the 
purposes  of  the '  Act,  and   what  trade  marks 
are  to  go  on  the  register.    That  power  is  not 
repeated  in  terms  in  ^  the  90th  section  of  the 
Act  of  1883,  and,  besides  that,  the  5th  section 
of  the  Act  of  1875  does  not  contain  any  pro- 
vision in  any  way  corresponding  to  the  62nd 
section  of  the  Act  of  1883.  That  appears  to  me 
to  be  an  important  observation  with  reference  to 
the  bearing  of  the  prior  enactmeot.   Now,  I  only 
read  a  prior  enactment  which  has  been  repealed 
for  the  purpose  of  ascertaining  what  the  law  on 
the  subject  was  before  the  repeal,  and  the  Act 
which  I  am  dealing  with — that  is,  the  Act  of 
1883 — is  not  merely  a  consolidating  Act,  but, 
as  appears  from  its  title,  it  is  an  amending  Act 
also,  and  I  think  I  should  be  going  too  far,  and 
be  led  into  what  m'ght  be  an  erroneous  view  of 
the  legislation,  if  I  attempted  to  construe  the 
62nd  and  90th  sections  of  tho  Act  of  1883  with 
reference  to  the  provisions  of  the  5th  section  of 
the  Act  of  1875,  which  are  not  only  not  repeated, 
but  which,  clearlpr,  are  materially  altered.  The 
result  therefore  is,  that  the  ohjectitm  taken  by 
the  comptroller  prevails,  and  the  motion  must  be 
dismiss^  with  costs. 
The  applicants  appealed. 

Aston,  Q.C.  and  Chadwijch  HeaUy  for  the 
appellants. 

The  Attnmey-Qmtral  (Sir  K.  Webster),  Sir 
Horace  Bavey,  Q.C.,  and  IngU  Joyce  tor  the 
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Gortov,  L.J. — ^This  is  an  appeal  from  a  decision 
of  Chitty,  J.,  who,  without  entering  into  the  merits 
of  the  cose  nf  the  company  applying  to  have  their 
trade  mark  regitttered,  decided  that  they  were  not 
entitled  to  come  directly  to  the  court,  and  that 
the  qnnstion  conld  not  come  before  the  court 
unless  the  Board  of  Trade  referred  it  to  the  conrt 
under  snb-sect.  5  of  sect.  62  of  the  Fat.ents, 
Designs,  and  Trade  Marks  Act  1883.  From  that 
decision  there  is  an  appeal,  and  the  question  we 
have  to  consider  is,  whether  sect.  90,  which  is 
what  is  relifd  upon,  does  give  an  applicant  who 
does  not  succeed  in  having  his  trade  mark  regis- 
tered on  application  to  the  comptroller  a  right  to 
come  to  the  coart,  and  to  get  an  order  that  regis- 
tration oDghti  notwithstanding,  to  be  proceeded 
with.  Now  one  great  argument  addressed  to  us 
was,  that  f«ct.  5  of  the  Trade  Harks  Begnlatiob 
Act  1875,  nnder  which  there  wa'^  an  acknowledged 
right  for  any  applicant  who  wanted  to  have  a 
trade  mark  registered,  the  registration  of  which 
was  refused  by  the  then  registrar,  to  come  to  the 
court  on  motion  to  have  it  decided  that  it  ought 
to  be  registered.  The  appellants'  counsel  said  it 
Was  hardly  to  be  supposed  that  that  right,  which 
proprietors  of  trade  marks,  or  claimants  to  be 
proprietors  of  trade  marks,  had  under  the  old 
.A.ct,  should  be  taken  away  by  this  Act.  Thea  it 
was  farther  said,  that  sect.  90  looked  very  much 
like  that  old  section ;  and  must  have  been  intended 
to  give  the  same  right  which  was  exorcised  nnder 
sect,  li  of  the  former  Act.  As  regards  taking 
away  a  i-igbt  which  a  party  bad,  that  to  my  mind 
has  nothing  to  do  witn  the  matter.  The  Act  of 
1875  is  gone ;  the  right  which  the  applicant  had 
to  be  registered  was  the  right  under  that  Act ; 
and  the  sole  question  which  we  have  to  consider 
is,  whother  sect.  90  gives  simply  the  same  right 
which  unsuccessful  applicants  for  registration 
had  under  sect.  6  of  the  Act  of  1875.  Now,  in 
the  first  place,  tbero  is  a  great  difference  in  the 
wording  of  the  two  sections.  In  sect.  5  of  the 
Act  of  1875  there  was  a  distinct  and  specific  refer- 
ence to  the  case  of  the  registrar  refusing  to  enter 
a  trade  mark,  and  it  is  in  these  terms — I  leave 
out,  so  far  as  1  can,  what  is  unnecessary  :  "  If  the 
registrar  refuses  to  enter  on  the  register  as  pro- 
prietor of  a  trade  mark  the  name  of  any  person, 
who  is  for  the  time  being  entitled  to  the  exclusive 
use  of  such  trade  mark  in  accordance  with  this 
Act  or  otherwise  in  accordance  with  law,  any 
person  aggrieved  may  apply  "  in  a  specified  man- 
ner. Now  the  word  there  used,  "aggrieved,"  was 
a  good  deal  commented  upon  in  Re  Riviere's  Trade 
Mark  (50  L.  T.  Rep.  N.  S.  763  ;  26  Ch.  Div.  48),  a 
decision  of  Lord  Selbome,  which  has  been  referred 
to.  1  will  deal  with  that  presently,  but  here  there 
is  a  specific  reference  to  refusal  to  enter  u  trade 
mark  on  the  register,  either  by  refusing  it  alto- 
gether or  by  refusing  to  enter  a  particular  person 
as  proprietor  of  thsi  trade  mark.  There  being 
no  other  provision  in  the  Act  of  1875  with  refer- 
ence to  appeals  from  the  decision  of  the  regis- 
trar, it  was  held  under  that  section  that  any 
peraon  so  applying  unsuccesnfully  might  come  to 
the  court,  if  be  was  so  advised,  and  thought  the 
refusal  of  the  registrar  was  unreasonable.  It 
will  be  seen  that  that  decision  does  not  apply 
to  the  present  Act.  First  of  all,  the  words  ore 
different.  The  words  of  the  90th  section  are  these : 
"  The  court  may,  on  the  application  of  any  persou 
aggrieved  by  the  omission,  without  sufficient 


cause,  of  the  name  of  any  person  from  any  r^pater 
kept  under  this  Act,"  correct  that  omisuon. 
Now,  if  there  is  any  other  provision  in  Um  Act, 
specially  applying  to  the  matters  in  respect  <ff 
which  the  applicant  comes  here,  he  has  not,  to 
my  mind,  nearly  so  strong  an  argument  in  favonr- 
of  the  construction  of  sect.  90  contended  for,  that 
that  applies  to  the  case,  as  the  argument  which 
an  applicant  under  the  Act  of  1875  had  thai; 
sect.  5  of  that  Act  was  intended  to  provide  for 
the  case.  Have  we  not  a  special  Drovision  in  thv* 
Act  with  reference  to  the  dealing  with  a  refusal 
by  the  comptroller,  who  is  substituted  for  tho 
registrar,  to  register  a  trade  mark  which  is  lawful? 
Sect.  62,  in  my  opinion,  is  that  section.  **Tfae 
comptroller  may,  on  application  by  or  on  behalf 
of  any  person  claiming  to  he  the  proprietor  of  a 
trade  mark,  register  the  trade  nuu-k.  He  may 
do  it.  There  is  a  certain  form  of  application,  axti 
then  Rub-sect.  4  says:  "The  comptroller  may,  if 
he  thinks  fit,  refuse  to  register  a  trade  mark,  hut, 
any  such  refusal  shall  be  subject  to  appeal  to  «fae 
Board  of  Trade,  who  shall,  if  required,  hear 
the  applicant  and  the  couiptrollcr,  and  may 
make  an  order  determining  whether,  and  subjeru 
to  what  conditions,  if  any,  registration  is  to  be 
permitted."  Then  the  Board  of  Trade  may,  if  i& 
appears  expedient,  refer  the  appeal  to  the  court. 
Now,  if  the  comptroller  refuses  to  enter  a  trsdn 
mark — as  on  the  discretion  given  to  him  be  may. 
thei-e  being  liberty  to  appeal  to  the  Board  of 
Trade — in  my  opimon  it  u  very  difficult  to  say 
that  the  applicant  coming  nere  would  lie 
aggrierod  by  the  omission,  without  snffieienb 
cansc,  of  the  name  of  any  person  from  tfao 
register,  because  the  decision  of  the  Board 
of  Trade  is  not  made  subject  to  any  right 
of  appeal.  I  myself  value  tho  right  of  appeal, 
and  hold  that  it  should  bo  as  extensive  ax 
possible ;  but  where  there  is,  as  here,  a  special 
right  given  by  this  Act.  and  a  special  mode  of 
remedying  any  defect  of  the  judgment  of  the  firsc 
^lerson  to  whom,  the  matter  is  brought,  by  refe- 
i-encc  to  a  department  of  State,  it  would  be  wrong 
to  say  there  was  any  appeal  to  this  court. 
Although  "  aggrieved  "  in  the  previous  Act  di»l 
point  to  anyone  who  said  that  without  snfficienl; 
reason  the  registrar  hod  refused  his  application, 
it  is  difficult  to  say  that,  where  the  comptroller 
has  done  so,  the  applicant,  whose  apuicatioii 
is  rejected,  has  a  right  to  go  to  the  Board  of 
Trade  to  say  (he  not  having  exercised  tho 
right  of  appeal)  that  his  name  was  without 
sufficient  cause  omitted  from  the  refaster.  Then, 
in  sub-sect.  5  of  sect.  62,  a  power  is  given  to  the 
Board  of  Trade  to  refer  the  matter  to  the  court. 
Now,  it  is  said  that  it  is  most  unreasonable  to 
suppose  that  that  should  be  the  only  remedy  given 
to  anyone  whose  application  has  been  refused. 
The  question  may  very  often  depend,  it  is  said, 
and  rightly  said,  on  questions  of  law  and  ques- 
tions of  fact,  and  it  is  not  to  be  supposed  that  the 
Board  of  Trade  wonid  be  a  tribunal  selected  by 
Parliament  for  the  decision  of  a  point  of  law,  an<l 
it  could  not  be  supposed  that  that  tribunal  could 
effectually  deal  with  questions  vi  fact.  In  iny 
own  opinion,  this  Act  shows  that  both  to  tm 
comptraller  and  to  the  Board  of  Trade  veiy  large 
power  was  intended  to  be  committed  A  mode  of 
applying  for  r^E^istration  is  pointed  out,  and  an 
entirely  new  body  is  given,  by  which  that  re^pstra- 

tion  is  to  be  controlled  and  ^EeHetL-apdlKi  my 
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omnion.  it  is  not  at  all  unreasonable  to  sappose 
that  this  waa  the  way,  and  the  only  wa^.  in  wnich 
qaestinns  aa  to  the  rif|;ht  of  refpstration  were  to 
be  decided.  There  beinff  giren  to  the  Board  of 
l^ade  that  power  to  refer  the  qoestione  which 
arise  to  the  coort,  it  is  wrong  to  ainiposei  I  think, 
that  an  important  department  of  State  would 
exercise  a  discretion  given  to  it  in  an  unreasonable 
my.  It  appears  that  t  hey  never  have  done  so.  I 
do  not  at  all  suKgest  tliat  in  all  cases  it  is  the 
duty  of  the  department  to  refer  the  question  to 
the  coort.  They  may  come  without  hesitation  to 
the  conclusion  that  an  existing  decision,  either  of 
this  court,  or  the  House  of  Lords,  has  decided  the 
matter,  and  if  they  came  to  that  conclusion,  and 
bad  exercised  their  skill  in  determining  whether 
it  was  so,  then  ther  would  probably  refuse  to 
refer  the  appeal  to  toe  court,  and  they  would  be 
r^t_  in  doiD^  sa  If  there  was  a  reasonable 
queation  which  tfaey  did  not  feel  themaelTes  oom- 
petent  to  decide,  then  we  has  no  doubt  etmSdence 
in  them  that  they  would  exercise  their  discretion, 
under  the  special  power  given  them,  by  sending 
the  matter  to  the  court.  Then  where  cfo  we  find 
that  section  90  P  It  is  found  in  a  part  of  the  Act 
which  refers  to  general  matters,  all  the  previons 
sections,  except  those  relating  to  preliminary 
loattera.  being  divided  into  separate  parts  re- 
lating to  patents,  designs,  and  trade  marks,  and 
f>ach  previous  sections  being  introduced  with 
reference  to  the  registers  wfaieh  are  to  be  kept, 
ebowing  the  title  and  the  devolution  of  title,  of 
patents,  of  designs,  and  of  trado  marks.  From 
the  fact  that  aect.  90  follows  immediately  after 
the  directions  aa  to  keeping  the  register,  as  to 
what  shall  be  entered  there,  and  that  sealed 
ccpies  are  to  he  recmvcd  an  evidence,  it  follows 
that  a  power  is  given  to  the  court  to  remedy  any 
defects  which  there  may  be  in  the  register.  The 
Attorney -General  contended,  and  I  think  rightly, 
that  if  something  was  entered  on  the  register 
vbieh  coold  not  properly  he  registered  at  all 
under  the  Act,  then  ttiere  would  be  a  power,  on 
application  to  th^  court,  by  any  person  aggrieved, 
to  have  that  struck  off  which  could  not  be  the 
Kabject-inatter  of  trade  mark  under  this  Act- 
That  is  entirely  a  different  question,  whether 
under  the  first  part  of  the  Act  there  is  a  right  to 
come  to  the  coart,  instead  of  going  to  the  Board 
of  Trade,  in  order  to  have  it  decided  whether 
a  particular  thing  is  a  trade  mark  proper  to  be 
registered.  In  my  opinion,  it  would  be  wrong,  and 
would  be  giving  a  stramed  interpretation  to 
sect.  90,  to  say  thai  under  that  section  a  right  was 

S'rcn  to  appwl  frmn  the  comptroller's  decision  or 
R  exercise  of  discretion,  there  being  already  in 
a  previoos  part  of  the  Act,  in  pluin  language, 
another  mode  of  dealing  with  that  refusal  pointed 
oat.  In  my  opinion  the  decision  of  Chitty,  J.  was 
right,  and  the  appeal  fails. 

laxDLET,  L.J. — I  am  of  the  same  opinion.  The 
lirst  obaervation  I  would  make  is,  tmtt  the  quea- 
tion we  have  to  decide  torus  upon  an  Act  which, 
when  you  come  to  look  at  it,  is  not  a  reproduc- 
lion  of  the  Trade  Marks  Segiijtration  Act  1875  at 
alt,  but  a  new  Act  consolidating  and  amending 
the  Acts  of  Parliament  previously  in  force  re- 
lating to  patents,  copyright  of  designs,  and  trado 
marks  ;  and  although  it  is  perhaps  impossible  to 
nuderstand  this  Act  properly  without  knon*ing 
Mmething  of  the  law  as  it  stood  prcvionsly  to  the 
passing  m  it,  it  would  be  an  entire  mistake,  in 


my  opinion,  to  c<mstrue  sect.  90  of  this  Act 
simply  treatiiur  it  as  a  reproduction  of  sect.  5 
oi  the  Act  of  1875.  ^  You  must  look,  not  only  at 
the  language  used  in  the  sections  of  this  Act  of 
Parliament,  which  may  be  important,  but  at  the 
general  scheme  of  the  Act  as  a  «  hole ;  and  when 
KKiked  at  from  that  point  of  view,  it  appears  to 
me  that  the  scheme  of  this  Act  as  rogaras  trade 
marks  is  absolutely  different  from  the  schema 
which  was  before  Parliament  in  1870.  One 
alteration  in  particular — and  a  very  important 
alteration  it  is  in  my  opinion — was  made,  and 
designedly  made.  Sect,  o  of  the  Act  of  1875  has 
not  Been  reproduced  in  the  Act  of  1883.  It  has 
been  taken  to  pieces  and  subdivided,  and  fuUr 
recast,  and  that  part  of  the  Act  of  1875  which 
relates  to  the  method  of  procuring  the  regis- 
tration of  trade  marks  in  the  first  instance  is  no 
lon^r  to  be  found  in  sect.  90  of  the  new  Act, 
which  reproduces  a  part  of  sect.  5  of  the  Act  of 
1875.  but  is  found  in  sect.  62  of  the  Act  of  1883, 
which  introduces  a  wholly  and  entirely  different 
machinery.  Sect.  62  states  what  is  to  be  done, 
and  the  question  which  we  faaro  to  consider  ia 
whether,  in  the  event  of  the  comptroller  declining 
or  refusing  to  register  a  trade  mark,  there  ia  an 
alternative  course  open  to  the  applicant,  i.e.,  in- 
stead of  going  on  in  the  manner  provided  in  sect. 
62,  coming  straight  to  this  court  in  order  to  get 
this  court  to  do  that  which  it  is  the  duty  of  the 
registrar  to  do  under  sect.  62.  The  applicants 
say  that  it  never  could  be  the  object  of  the  Legis- 
lature to  cast  upon  the  Comptroller  of  Patents 
and  Trade  Marks,  under  this  Act,  the  very 
important  duty  of  deciding  such  serious  questions 
aa  must  necessarily  come  before  him  on  applic»> 
tions  of  this  description.  In  order  to  deal  fairly 
with  that  ol^ection,  wtuch  after  all  cannot  pre- 
vail against  the  other  ronstruotion  of  the  Aet, 
let  na  observe  what  pains  have  been  taken  to 
protect  the  public  from  any  nnduo  exercise  by 
the  oomplroUer  of  thoHC  powers.  In  the  first 
place,  it  18  most  important  to  observe  that  be  is  a 

Eerson  in  a  high  official  capacitv,  aad  by  sect.  9& 
e  is  empowered  to  consult  the  law  officers  of  the 
Crown  wiienever  he  is  in  doubt — a  most  important 
provision  to  my  mind,  in  considering  the  argu- 
ment to  which  I  am  now  addressing  myself.  It 
is  not  to  bo  supposed,  and  we  cannot  act  judicially 
on  the  supposition,  that  the  comptroller,  having 
that  power  of  consulting  the  law  officers  of  the 
Crown,  would  take  it  into  his  head  to  decide 
things  according  to  his  caprice;  and  even  if  he 
were  to  do  it,  there  is  an  appeal  to  the  Board  of 
Trade  nnder  sect.  GQ.  Then,  if  the  Board  of 
IVade,  which  of  conrso.  have  equal  acocsa  to  the 
law  officers  of  the  Crown,  feel  in  a  difficulty,  they 
are  empowered  to  remit  the  case  to  the  conrk.  I 
cannot  conceive  what  further  machinery  a  reason- 
able person  would  desire  to  have  for  his  protec- 
tion in  these  matters.  Then  it  is  said  that  there 
ia  au  alternative  method.  That  depends,  of 
course,  on  the  tran  construction  of  the  Act  of 
Parliament.  The  argument  is  grounded  entirely 
on  sect.  90,  which  runs  in  this  way,  that "  the 
conrt  may,  on  the  application  of  any  person 
aggrieved  by  the  omission  wiihoot  sufficient 
cause  of  the  name  of  any  person  from  any  register 
kept  under  this  Act,"  and  so  on,  "  make  such 
oraer  ...  as  the  court  thinks  fit."  Let  na 
see  what  any  person  mnst  make  wt  as  a  oon- 
dition  precedent  to  his  t^^%%  g^'t^'C'^gte* 


252— ToLLVI^  N.8.1 


THE  LAW  TIUB8. 


[April  St.  last. 


Gt.  or  Ajt.3 


Be  AuxKz ;  The  Tudx  ITakc  "  One" 


[Ot.  or  Apf. 


nnder  that  section.  He  mnst  estftUish  this  pro- 
position, that  his  name  is  vithont  snflBcient 
cause  kept  off  the  register,  of  course.  Can  a 
person  wno  has  applied  to  the  comptrollor  nnder 
sect.  62,  and  has  got  a  derision  against  him,tmly 
say  that  his  name  is  kept  off  the  mgister  without 
suffirient  cause  within  the  tme  meaning  of  sect. 
90.  It  appears  tvo  mo  that  he  cannot ;  that  he  is 
k^t  off,  not  without  safficiert  cause,  but  by 
enmcient  cause;  and,  as  I  construe  the  section, 
he  cannot  bring  himself  within  sect.  90  at  all. 
Kow  in  order  to  show  that  that  is  not  a  narrow 
or  forced  constmction  lot  ns  go  a  little  farther. 
By  sub-sect.  3  of  sect.  90  "  any  order  of  the  court 
rectifying  a  register  shall  direct  the  notice  of  the 
rectification  to  be  given  to  the  comptroller.'* 
That  prorision  of  course  might  apply,  and  is  per- 
fectly applicable,  to  a  great  rariety  of  cases,  and 
it  is  important,  if  sect.  90  has  reference  to  other 
cases  uian  this,  when  yon  come  to  consider 
whether  sect.  90  is  intended  to  apply  to  this  cane. 
It  at  all  erents  shows  to  my  mind  that  the  Legis- 
lature was  not  dealing  with  this  kind  of  applica- 
tion. Here  the  applicant  has  no  opponent  at  all 
except  the  comptroller.  Yon  do  not  want  a  pro- 
vision there  that  the  order  of  coui-t  shall  be  served 
on  him  who,  ex  hypothegi,  is  before  the  court 
already.  That  is  a  slight  thing ;  I  do  not  say  it 
is  conclnsiTe,  but  it  ail  points  in  the  same  direc- 
tion, that  sect.  90  is  directed  to  a  totally  different 
class  of  things.  It  appears  to  me  that  soct.  90 
pre-snpposes  the  mark  on  the  register,  that  it 
applies  where  any  person  comes  to  the  court  for 
a  rectification  of  the  register ;  and  that  it  does 
not  apply  to  such  a  class  of  caae  as  we  are  now 
dealing  with — a  ease  in  which  it  is  for  th9  comp- 
troller, subject  to  the  superior  control  of  the 
Board  of  Trade,  to  determine  whether  a  par- 
ticular trade  mark  is,  or  is  not,  to  be  registered. 
That  case  is  provided  for  by  sec^^.  62,  aud  not, 
according  to  my  judgment,  by  sect.  90  at  all.  It 
appears  to  me  that  the  view  taken  by  Chitty,  J. 
was  (}uite  right,  and  that  this  appMl  onj^t  to  be 
dismissed. 

LoFES,  L.J.  —  A  preliminary  objection  was 
taken  in  the  court  below  br  the  respondent,  that 
in  the  circumstances  of  tnis  case  there  was  no 
appeal  to  the  court.  The  applicants  in  the  oourt 
beK)w  contended,  and  the  appellants  contend  here, 
that  in  the  case  of  a  refusal  by  the  comptroller 
to  register  a  trade  mark,  there  is  an  appeal  direct 
to  the  court  without  any  intermediate  appeal  to 
the  Board  of  Trade.  Chitty,  3.  in  the  court 
bdow  decided  against  that  view.  Now  it  was 
contended  before  us  that  sect.  5  of  the  Act  of 
1875  was  to  be  looked  at,  and  tbat  it  wonid  assist 
the  court  in  construing  this  Act  of  1883.  I  do 
not  think  that  section  can  afford  the  court  any 
assistantM  in  the  construction  of  the  Act  of  1883. 
The  Act  of  1875  has  been  repe^ed,  and  the  Act 
of  1883,  according  to  mv  view,  enacts  a  new  code 
which  is  to  be  observed  in  the  future.  Now 
coming  to  the  Act  of  1883,  it  is  material  to 
observe  what  is  the  scheme  of  that  Act.  It  is  divided 
into  five  distinct  parts;  part  1  is  preliminary; 
part  2  relates  to  patents ;  part  3  relates  to  designs ; 
part  4,  be^nning  at  the  material  section,  sect.  62, 
relates  to  trade  marks ;  and  part  5,  beginning  at  _ 
sect.  82,  is  general.  Part  4,  as  I  have  saia,  is ' 
d^oted  to  trade  marks,  and  the  first  section  of 
that  part  is  sect.  62.  Now,  to  my  mind,  sect.  ^ 
most  clearly  defines  the  mode,  and  the  only  mode, 


which  the  applicant  can  obtain  registnition  of 
his  trade  mark.  Snb-sects.  1,  2,  and  3  fit  tbat 
section  deal  with  the  application  to  the  comp- 
troller. Sub-sect.  4  gives  the  comptroller  ft 
discretion  in  the  largest  terms,  but  any 
refnsal  by  the  comptroller  is  to  be  suhract 
to  an  appeal  to  the  Board  of  Trade.  Then 
I  come  to  snb-sect.  5,  which  is  most  material,  it 
is  in  these  words,  **  The  Board  of  Trade  may. 
however,  if  it  appears  expedient,  refer  the  appeal 
to  the  court,  and  in  that  event  the  court  snail 
have  jurisdiction  to  hear  and  determine  the 
appeal,  and  may  make  such  order  as  aforesaid." 
According  to  my  view,  "  in  that  event "  meant) 
in  that  event  only.  Now  if  it  was  intended  that 
the  appeal  to  the  department  of  State  might  be 
omittM,  as  is  contmded,  uid  that  an  appeal 
should  be  S^ven  direct  to  the  court,  it  appears  to 
me  very  duBcnlt  to  nndmtand  what  is  the  good 
of  all  this  machinery  in  snb-sects.  4  and  5.  A^n, 
if  it  was  intended  that  an  appeal  should  be  giv«i 
direct  to  the  court,  omitting  the  appeal  to  the 
Board  of  Trade,  it  would  be  only  reasonable  to 
look  for  that  appeal  in  this  particular  part  of  the 
Act,  which  is  exclnsively  devoted  to  trade  marks. 
I  suppose  if  there  were  nothing  b^ond  sect.  02 
in  the  Act  nobody  would  be  bold  enough  to  con- 
tend that  that  gave  any  such  appeal  direct  to  the 
court  as  is  now  contended  for;  but  sect.  90  is 
relied  upon.  I  do  not  propose  to  read  that  section, 
because  it  has  already  been  referred  to.  It 
appears  in  the  general  part  of  the  Act.  Accord- 
ing to  my  view,  it  relates  to  the  rectification  of 
the  register,  to  a  snbseqnent  state  of  things  after 
the  initial  proceeding  oi  the  applicant  to  ^et  on 
the  register  as  provided  by  sect.  62.  The  initial 
proceeding  to  be  placed  on  the  raster,  according' 
to  my  view,  mnst  be  under  sect.  92,  and  the 
refusal  of  the  registrar  mnst  he  appealed  from  to 
the  Board  of  Trade,  and  can  only  be  reviewed  by 
the  court  if  referred  nnder  sub-sect.  5  of  sect.  &1. 
That  bein^  so,  I  would  only  further  sav  that  1 
do  not  feel  impressed  with  the  point,  which  was  so 
strenuously  urged  by  Mr.  Aston,  that,  unless  this 
direct  appeal  esisted,  injustice  would  be  done  to 
the  applicant.  The  Board  of  Trade  is  pre-emi- 
nently fitted,  from  its  great  expdrience  in  com- 
mercial matters,  to  deal  with  the  jurisdiction 
which  is  conferred  upon  it,  and  I  should  venture 
to  say  that  the  integrity  and  impartiality  of  a 
great  public  department  is  b&^ond  suspicion.  In 
these  circnmatances  I  am  of  opinion  that  thin 
appeal  should  be  dismissed. 

Appeal  diamiued  with  cotU. 

Solicitors  for  the  appellant,  Jfunnt  and  Longdcn . 

^licitors  for  the  respondent,  Solidton  to  the 
Board  qf  Trade. 


March  4,  10,  and  11. 
(Before  Cotton,  Likdlet,  and  Lopm,  L.JJ.) 
i£«AaBBNZ;  The  Trade  Uabk  "Geh."  (a) 

APPEAL  raOM  THE  CHASCBKT  DnTSlOH. 

Trade  mark — BegiatraHott — "  Fawy  word  not  in 
common  use" — Patmta,  Detigru,  and  Trade 
Marks  Act  1883  (46  ^  47  Viet.  c.  57), «.  64,  enb- 
Kct.  1  (e),  69,  90---AUegedprev{ott»»aleoftimilar 
goode  under  the Kimename — Purchaaefor  resale. 

In  1881  A.  inUrodueed  into  the  United  Kingdom. 
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Jrotn  abroad  a  new  form  of  air-giMt  to  which  he 
gave  the  name  " Ctem"  H» si^Ued  the  "  Oem " 
air-ytme  to  0.  and  Co.  for  mme  time.  In  1883 
0.  and  Co.  nguirad  that  a  reduction  should  be 
made  t»  the  priM  of  the  air-ffun$  suj^lied  to 
tkmn.  T&u  beituf  refuaed,  they  imported  other 
timSar  air'gun$  which  they  eoM  under  the  name 
mT  Gem."  On  the  coming  into  operation  of  the 
Patmte,  Bevigna,  and  Trade  l£ark$  Acta  1883, 
A.  ofipUed  to  regiaier  the  word  "  Gem "  a»  a 
trade  mark  for  hia  air-guns.  Thia  cmvlication 
waa  opposed  by  0.  and  Co.,  and  Kay,  J.  held  that 
As  word  "  Gem "  described  no  quality  of  the 
gun,  and  eould  not  ie  aaid  to  ie  d^criptive  of  the 
article  sold  by  A.,  and  it  therefore  came  within 
the  d^nition  of  a  "fancy  word  not  in  common 
uae"  %n  aed.  64,  sub-aect.  1  {c),  of  the  Act  of  1883, 
and  might  vroperly  be  registered  aa  a  trade  mark ; 
thai  0.  and  Oo*a  user  of  the  word  in  fraud  of  A. 
did  not  deprive  him  of  his  tight  to  register  it ;  and 
thai  accordingly  the  registration  might  be  pro- 
ceeded vnth :  (65  L.  T.  Rep.  N.  8.  m.) 

Said,  on  appeal,  (1)  that  the  decision  of  the  comp- 
troUer,  on  an  ex  parte  application,  that  a  trade 
mark  may  be  properly  regxatered,  does  not  prevent 
the  court  fr(m  deciding  othmoiae  on  an  applica- 
tion to  court  under  tad.  69,  tufi-cM.  4v 
and  thai  on  <ueh  an  awlieaiivn  the  court 
must  eonaider  every  quemon  material  to  the 
daeUion  whether  the  mark  ahoutd  he  register^. 
Be  Trade  Mark  "  Normal "  (ante,  p.  246)  diatin- 
guiahed  ;  (2)  that  the  mark  waa  impro^ly  regis- 
tered, inasmuch  as  it  did  not  describe  a  gun 
wpetiaUy  sold  by  A.,  but  orJ/y  a  apemal  form  or 
pattern  of  gun  which,  though  imiroduced  by  A., 
waa  not  aold  by  him  alone ;  (3)  that  it  waa  un- 
necessary to  decCie  whether  "  Otm"  %oae  a  "fancy 
word  not  in  common  use." 

Thejudgmeni  of  Kay,  J.  reoersed. 

Adolph  Ab3KKz,  in  1881,  ihtrodaced  into  the 
United  Kingdom  a  new  and  Bpecial  form  of  air- 
fTDQ,  vhicb  Tas  manufactured  for  him  on  the 
Continent,  and  which  was  patented  according  to 
tiie  lawB  of  America,  Germany,  and  France. 

This  air-gun  Arbenz  called  the  "Gem  Air 
Rifle,"  or  "  Gem  Air  Gun,"  or  the  "  Gem,"  and 
had  since  1881  continnonsly  and  exclusively 
emplOTed  the  term  "  Gem  "  to  denote  that  parti- 
cnlar  kind  of  air-gun. 

Arbenz  alleged  that,  when  he  commenced  this 
practice,  no  other  person  wati  manufacturing  and 
selling  air-guns  baring  such  name. 

Arbenz  was  desirous  of  registering  the  word 
**  Gem  "  as  a  trade  mark  nnder  the  Trade  Marks 
Begistration  Act  1875  (38  &  39  Vict.  c.  90),  but 
vas  nnable  to  do  so  under  that  Act. 

In  1882  he  began  to  supply  Charles  Osborne 
ud  Co.  with  **  Gem  "  air-rmea,  and  continned  to 
do  ao,  from  time  to  time,  until  1884. 

On  the  5th  Aug.  1884  (the  Patents,  Designs, 
and  Trade  MArka  Act  1883  having  in  the  mean- 
time come  into  operation)  Arbenz  applied  to  have 
the  word  "  Gem "  registered  as  a  trade  mark, 
nnder  the  provisions  of  the  Act  of  1883,  in  respect 
of  hia  air-gnns,  and  notice  of  his  application  duly 
appeared  in  the  Trade  Marka  Journal. 

Osborne  and  Co.  opposed  such  application  on 
the  grounds  (1)  that  Arbenz  was  not  tbe  proprietor 
of  the  trade  mark  within  the  meaning  of  sect.  62 
of  the  Act  of  1883;  (2)  that  the  word  "Ctem" 
vas  not  such  a  "  fancy  word  not  in  oommoa  use  " 
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as  could  be  rwistered  nnder  sect.  64,  aab-aeot.  1  (c) 
of  the  Act ;  (S)  tiiat "  "  rifles  had  been  made 
and  sold  by  other  firms;  and  (4)  that  the  "  Gem  " 
was  a  preoiae  copy  of  amither  air-fnm  which  had 
for  years  been  weU  known  as  the  "  Junior." 

Osborne  and  Co.  alleged  that  they  had  im- 
ported and  sold  the  "  Gem "  air-rifles  for  several 
years,  and  had  put  the  word  "  Gem  *'  on  when 
ordered.  They  claimed  perfect  liberty  to  use  the 
word;  and  alleged  that  their  trade  would  be 
injured  if  Arbenz's  request  were  complied  with. 

Arbenz  denied  that  Osborne  and  Co.  had  im- 
ported and  sold  "Gem"  air-riflea  for  several 
years.  He  alleged  that  he  commenced  to  supply 
bis  "  Gem "  air-guns  to  Osborne  and  Co.  soon 
after  he  introduced  them  into  the  market,  and 
continned  to  supply  them  for  some  time,  until 
Osborne  and  Co.,  being  refused  a  reduction  in 
price,  threatened  to  make  air-gnna  themselves. 

A  summons  was  taken  out  on  behalf  of  Arbenz 
asking  that,  notwithstanding  the  o[^aition  of 
Osborne  and  Co., the  rerastration  ot  the  trademark 
m^ht  be  proceeded  with  by  the  comptroller. 

^e  snmmona  was  adjourned  into  court,  and 
heard  before  Xay,  J.,  who  on  the  2nd  Aug.  decided 
in  favour  of  the  applicant  on  the  ground  that 
the  word  "  Gem "  described  no  quality  of  the 
gun,  and  could  not  be  held  to  be  "deacriptive** 
of  the  article  sold  by  Arbenz,  and  therefore  came 
within  the  definition  of  a  "  fancy  word  not  in 
common  nse  "  in  sect.  64,  sab-sect.  1  (c)  of  the  Act 
of  1883,  and  might  properly  be  registered  aa  & 
trade  mark :  (55  L.  T.  Rep.  N.  S.  480.) 

Osborne  and  Co.  appealed. 

Alton,  Q.C.  and  Macrory  for  the  appellanta. 

W.  Pearson,  Q.O.  and  WtUis  Bund  for  Arbou. 

The  following  are  the  principal  authorities 
referred  to  in  the  argument : 

Re  Trade  Mark  "  AVpine,"  53  L.  T.  Bep.  N.  S.  79 ; 

29  Ch.  Div.  877; 
Be  Van  Duaer't   Trade    Mark    ("The  Melrose 
Favourite  Hair  Restorer"),  55  L.  T.  Bep.  N.  B. 
134;  reTened  ou  appeal,  82  L.  T.  246 ; 
Be  Leaf,  Sons,  and  Co.'a  Trade  Mark  {"Electric  7»lvet 
and  VeWetsen  "),  55  L.  T.  Sep.  N .  8.  254 ;  88  Ch. 
Dir.  477 ;  reversfld  on  appeal,  82  L.  T.  246. 
Be  Trade  Mark  "Normal,"  now  reported  ante,  p.  246 1 

The  arguments  sufficiently  appear  from  the 
judgment. 
No  reply  was  called  for: 

CoTTOif,  L.J. — ^This  is  an  appeal  from  a  decision 
of  Kay,  J.,  who,  notwithstanding  the  opposition 
of  Messrs.  Osborne  and,  Co.,  directed  tnat  the 
word  "Gem"  should  be' registered  as  the  trade 
mark  of  Arbenz  for  air-guns.  The  first  question 
which  we  have  to  consider,  and  which  was  raised 
by  Mr.  Willis  Bund,  is,  what  matters  the  court 
can  consider  in  a  case  where  there  has  been  an 
opposition  br  anyone  who  ol^'epta  to  the  regia- 
tration  of  tne  trade  markP  Mr.  Willis  Bund 
says,  that  the  comptroller,  from  whose  deciaion 
there  is  a  right  of  appeal  to  the  Board  of  Trade, 
which  can  refer  any  appeal  to  tbe  High  Court,  ia 
the  sole  and  absolute  judge  whether  a  word  is 
capable  of  being  registered  as  a  trade  mark. 
That  is  to  sav,  that  if  the  comptroller  admits 
primd  facie  that  a  particular  word,  which  an 
applicant  wishes  to  roister,  is  his  trade  mark, 
then  the  decision  of  the  comptroller  is  conclusive, 
and  prevents  anyone  from  afterwards  question- 
ing the  propriety  of  the  registration.  That 
certaiuly  la  rathm  a  atpuagebpM|x£MB^L^e 
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have  already  decided,  in  £0  Trtu20  Marh  "  NormaZ  " 
{mte,  p.  246),  that  when  an  applicant  goes  to  the 
comptroller,  and  the  comptroller  in  his  discretion 
refiues  to -register  a  mane  as  a  trade  mark,  that 
decision  is  conclosive  against  the  applicant,  snb- 
iect  to  this,  that  there  may  be  an  appeal  to  the 
Board  of  Trade,  and  that  the  Board  of  Trade,  it 
they  think  it  is  a  matter  which  inrolvea  leg^l 

Suestions,  or  questions  in  fact,  which  onght  to  be 
ecided  by  the  High  Conrt,  may  remit  the  ^peal 
to  the  High  Conrt.  But  it  ia  an  entirely  difl«rent 
thing  to  say  that,  where  the  comptroller,  ex  parte, 
on  Aprimdfacie  case  being  made  out  to  him,  has 
so  far  as  he  goes  admitted  the  mark  for  regis- 
tration, that  is  to  bind  all  the  public,  including 
everyone  who  may  be  interested  in  saying  that 
the  mark  is  not  a  proper  subject  of  trade  mark, 
or  for  certain  reasons  ought  not  to  be  registered 
as  a  trade  mark.  One  would,  in  order  to  come  to 
that  conclnsion,  require  very  strong  words  in 
the  Act  of  ParlUment,  giving  to  the  comptroller 
the  absolnte  and  exclusive  riAt  to  decide  such 

Questions.  There  ia  a  T^obvioaa  instance  here. 
L  great  deal  of  the  argument  has  been,  that  on 
the  evidence  the  word  "  (Jem "  has  become  de- 
scriptive of  a  particular  species  or  description  of 
ur-gun,  and  that  therefore  it  oughu  not  to  be 
registered.  Kow,  if  that  ia  so,  when  the  comp- 
troller has  had  no  opportunity  of  looking  at  that 
evidence,  is  his  decision  to  be  made  absolute  on 
questions  which  require  evidence  to  be  brought 
before  the  court  in  order  to  enable  the  court  to 
decide  how  the  matter  stands  P  In  my  opinion 
that  would  be  most  inconvenient,  because,  if  the 
comptroller  had  come  to  a  right  decision  on  the 
materialR  which  were  before  him,  it  would  be  very 
strange  that  Parliament  should  prevent  any  of 
Her  Majesty's  subjects  who  were  aggrieved 
by  that  decision  from  bringing  before  the 
court  all  those  circumstances  which  might 
enable  the  court  to  decide  that  the  comptroller 
had  wrongly  exercised  the  discretion  given  to  him 
by  the  Act ;  and  in  my  opinion  the  comptroller, 
under  such  circamstancea,  has  no  such  power. 
Here  the  mposition  ia  bromcht  forward  nndsr 
sect.  69,  and  the  objection  taken  ia,  under  the 
section,  to  come  to  the  court.  Kow,  as  I  under- 
stand, it  was  said,  on  behalf  of  the  respondent, 
that  the  only  question  to  be  considered  by  the 
conrt  was  the  right,  as  between  the  applicant  and 
the  opponent,  to  the  mark  sought  to  be  registered, 
and  that  what  had  been  registered  was  to  be 
treated  as  a  thing  which  was  properly  registered, 
subject  to  any  question  of  right  as  between  the 
applicant  and  the  opponent.  Now,  unques- 
tionably, sect.  69  does  apply  to  any  question  as 
between  the  applicant  and  the  opponent,  but  in 
my  opinion  it  is  not  confined  to  that.  When 
such  an  a[^Iication  is  made  by  an  opponent,  a 
person  competent,  having  a  locua  standi,  then, 
in  my  opinion,  the  court  must  go  into  the 
entire  question  which  is  involved  in  the  objection 
which  has  been  raised.  Sub-sect.  4  of  sect.  69  says 
that,  "  if  the  person  who  gave  notice  of  opposition 
duly  gives  such  secnritv,  as  aforesaid,  the  comp- 
troller shall  inform  tne  applicant  thereof  in 
writing,"  and  "  thereupon  the  case  shall  be  deemed 
to  stand  for  the  determination  of  the  court,"  and, 
there  beinf?  nothing  to  confine  this  to  what  has  to 
be  dealt  with,  assuming  the  trade  mark  ia  properly 
registered  as  such,  in  my  opinion  we  ought  to 
enter  into  all  questions  which  arise  on  deter- 
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mining  that  question.    It  was  said  that  sect.  90 
helped   the    respondent's   argument,  becanae 
what   could   be  done  by  the  oourt  under 
that   section   was   oonfined   to   aheting  the 
names  on  the  register.    Now  that  section  was 
discussed  before  us  in  Jis  Trade  Iforfc  "  Normal" 
and  I  cwtainly  expressed  my  opinion  in  that  case 
that,  under  sect.  90,  the  court  might  strike  ont  a 
mark  which  had  been  improperly  registered,  in 
the  sense  of  being  a  matter  which  was  not  capable 
of  bring  registered  as  a  trade  mark  under  the 
Act,  and  I  do  not  think  that  was  opposed  by  the 
Attorney-Creneral,  who  argued  the  matter  on 
behalf  of  the  comptroller.    But,  in  my  opinion, 
although  the  90th  section  does  point  to  a  name 
being  struck  out  which  is  not  properly  on  the 
register,  it  also  enables  any  entry  improperly 
made  in  the  register  to  be  struck  out  on  a  prop>er 
application.   The  contention  was,  that  it  was  con- 
fined only  to  correcting  entries  on  the  register.  I 
do  not  think  we  can  decide  that  point,  but  in 
substance  what  it  comes  to  is,  in  mj  opinion, 
this :  When»  under  sect.  69,  any  opposititm  does 
oome  before  ns,  the  court  is  bound  to  enter  on  the 
oonsideration  of  all  the  questions  which  mnst  be 
determined  in  order  to  aee  wheUier  the  particnlar 
mark  or  word  is  rightly  on  the  register.  Now, 
what  have  we  here!*   The  word  is  "  Crem,"  and  it 
is  sought  to  register  it  as  regards  air-guns.  We 
mnst  see  whether  the  Act  of  Parliament  does 
allow  "  Crem,"  in  the  circumstances  of  this  case,  or 
generally,  to  be  registered  ;  and,  in  my  opinion, 
"  Gem  "  would  be  improperly  registered  here,  and 
it  would  not  be  rient  to  allow  registration.  It 
appears  that  in  1881  the  applicant,  according  to 
his  own  affidavit,  introduced  into  this  country 
from  Germany  a  new  and  special  form  of  air-guu, 
which  he  called  the  "  Gem."     He  immediately 
sold  it  under  that  name,  and  he  sells  it  as  a  new 
form  of  air-gun,  and,  according  to  the  evidence, 
as  I   understand  it,   an   air-gun  was  made 
and  protected  b^  letters   patent  or  equiva- 
lent  protection  in  Germany,  and  for  the  first 
time  mtroduced  into  England  by  the  applicant. 
The  gun  bad  a  veij  large  sale,  uid  the  applicant 
contonds  that  by  the  name  of  "  Gem  "  this  gim  of 
his  selection  was  pointed  out  and  identified  as  a  gun 
which  he  had  introduced.   It  is  very  true  tnat 
be  had  introduced  it,  bub  in  my  opinion  the  use 
of  the  wt^rd  "  Gem,"  both  in  the  advertisements 
and  otherwise,  did  not  point  to  a  gun  sold  by  him, 
but  to  a  special  form  of  gun.    Although  the  appli- 
cant was  the  first  person  who  introduced  that  gun 
into  England,  and  gave  it  the  name,  it  nas 
become  oy  the   use  of  yetu-s  (I  omit  for  the 
present  to  mention  what  had  been  done  by 
Osborne  and  Co.  when  they  broke  with  the  appli- 
cant) a  descriptive  term.   It  was  ordered  as  the 
"  Gem,"  bnt  not  simply  as  a  gun  to  be  bought 
from  the  applicant,  because  those  who  sent  orders 
to  the  applicant  did  not  send  orders  simply  "  tor 
one  of  your  guns,"  bnt  they  said,  "  Send  me  two 
"  Gems."    1^  one  case  Osborne  and^  Co.,  when 
ordering  guns  from  the  applicuit,  said :  "  Have 
you  got  an  air-gun  which  will  shoot  better  than 
the  GemP   I  mean   stnmger."     That  shows 
clearly  that  the  applicant  was  selling  this  gun  as 
a  particular  gun,  the  "Oem,"  and  we  know  that 
it  was  a  slight  improvement  on  a  gun  which  had 
been  previously  sold  under  the  name  of  the 
"JuniOT,"  being  I  think  lightwinJhebDfe.  and 
having  a  different  dd^Oiie&yllheiUb^fi  lift  the 
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breech.  In  my  opinion,  therefore,  even  according 
to  the  eridence  of  the  applicant,  a  description  of 
gnu  was  pointed  out  by  tnat  name,  "  the  Gem," 
and  not  only  a  description  which  pointed  to  the 
gnnii,  whichever  they  were,  which  were  Bold  by 
the  applicant.  "We  have  no  evidence  whether  he 
pold  anv  other  air-gnns,  bat  the  evidence  is  only 
directed  to  this  particular  form  of  air>gnn.  "We 
have  seen  particular  orders  which  were  sent,  and 
they  referred  to  a  particular  description  of  gun, 
not  only  to  a  gun  specially  selmited  by  the  appli- 
cant. It  is  said  he  selected  the  guns.  There  is 
Bome  ambiguity  in  the  word  "selected."  It  is 
not  true,  as  I  understand,  that  all  the  guns  of 
this  make  were  specially  select^  from  time  to 
time.  The  applicant  originally  selected  this  as  a 
good  air-gun,  as  I  suppose  it  was.  Then  he  got  a 
contract  with  the  people  in  Germany  that  they 
would  only  supply  him,  and  that  all  their  export 
to  England  shnnld  be  to  him.  It  might  be  a 
very  valuable  thing,  but  when  he  had  once  intro- 
duced this  new  thing,  and  given  it  that  particular 
name,  in  my  opinioa,  unless  he  had  already  pro- 
tected himself,  so  as  to  take  to  himself  the 
exclusive  right  to  use  that  name,  he  could  not 
prevent  persons  lawfully  selling  this  gun,  if 
they  could  get  it  from  abroad  or  made  in 
England,  under  this  particular  name,  which  he 
had  given  to  the  gun,  and  not  to  everything 
wfaien  be  sold.  It  would  have  been  different  if 
at  the  time  when  he  introduced  this  gun  he  had 
at  once,  under  the  Trade  llfarks  Registration 
Act  1875,  registered  this  mark  as  his  trade  mark ; 
but  he  could  not  do  it.  He  could  not  do  it  until 
the  Act  of  1883  came  into  operation,  that  is  to 
say,  on  the  1st  Jan.  1884.  By  that  time  this  gun  had 
become  known  by  the  name  whichhe  had  given  to  it. 
It  would  have  D«en  a  very  different  thing  if  we 
had  been  considering  this  case  independently  of 
the  Begistration  Act  under  what  I  may  call  the  old 
common  law  of  the  Court  of  Chancery,  and  the 
guns  sold  by  Osborne  and  Co.  had  been  stamped 
with  the  word  "  Gem  "  so  as  to  be  made  to  look 
like  the  guns  of  the  applicant ;  hut  that  is  not 
what  Osborne  and  Co.  are  doing.  The  appellants 
are  advertising  "  GeraB  "  for  sale,  and  the  guns 
they  advertise  are  exactly  of  the  pattern  which 
the  applicant  is  selling  under  that  name.  In  my 
opinion,  the  appellants  have  a  right  to  do  that,  so 
long  MB  they  do  not  pass  off  their  guns  as  guns 
introduced  or  imported  by  the  applicant  when  in 
fact  they  are  not,  but  only  nee  the  advertise- 
ment to  point  out  what  particular  class  of  guns 
they  can  offer  to  their  custFOmers.  In  my  opinion, 
therefore,  there  is  this  fatal  objection  to  the 
registration  of  the  word  "  Gem,"  that  it  is  a  word 
which  in  Aug.  1884  had  become  descriptive  of  a 
particular  make  and  class  of  guns.  Therefore,  it 
cannot  be  considered  as  a  fancy  word.  Indepen- 
dently of  that,  I  am  bound  to  say  that,  in  my 
opinion,  in  the  modem  usage  of  the  word  "Gem  " 
it  has  practically  ceased  to  be  a  fancy  word. 
Originally,  it  would  undoubtedly  in  the  English 
language  be  considered  as  a  fancy  word  as  applied 
to  guns,  but  we  know  how  many  words  get  a  slang 
meaning,  and  we  frequently  hear  things  spoken  of 
as  "  gems,"  not  as  indicating  that  the^  are  in  any 
way  connected  with  precious  stones  or  jewels, 
but  that  they  are  very  good.  Curiously  enongh, 
reading  a  letter  in  the  newspaper  yesterday  after 
I  left  the  court,  I  found  a  couple  of  dogs  which 
a  sportsman  was  using  referred  to  as  "  gems/' 


and  I  think  that  was  an  example  of  the  slang  use 
of  the  word.  I  do  not  decide  this  case  on  that 
ground,  because  I  think  there  is  quite  sufficient 
on  the  evidence  to  decide  it  on  a  broader  ground, 
namely  that  this  word,  at  the  time  when  the  appli- 
cation was  made  for  registration,  had  become 
descriptive  of  a  particular  class  or  a  particolar 
make  of  gun,  ana  not  of  the  guns  of  the  appli- 
cant. In  my  opinion,  therefore,  the  decision 
must  be  reversed. 

LiNDLBT,  L.J.  —  I  am  of  the  same  opinion. 
Whether  the  word  "  Gem,"  as  applied  to  air- 
guns,  could  be  registered  as  having  oeen  a  word 
not  in  common  use,  appears  to  me,  I  confess, 
to  be  more  doubtful  than  it  does  to  the  other 
members  of  the  court ;  that  is,  speaking  generally, 
apart  from  a31  the  evidence.  But  in  this  particular 
case  I  feel  no  difficulty  a^  all.  Assuming  that 
the  word  "  Gem  "  had  never  been  used  as  applied 
to  air-guns  before,  Mr.  Arbenz  sought  to  register 
it  in  Aug.  1884.  I  think  the  evidence  shows  con- 
clusively that  it  was  not  a  fancy  word  at  that 
time,  even  as  applied  to  air-guns.  The  evidence, 
to  my  mind,  is  clear,  and  really  all  one  way — that 
the  word  denoted  a  particular  pattern  of  gun,  by 
whomsoever  made.  It  did  not  denote  a  particular 
pattern  of  gun  which  was  made  and  sold  ez^n- 
sively  by  Arbraz  in  this  oonntry.  It  was  a  par- 
ticular form  of  air-gun,  with  a  particular  form  of 
charging  and  locking,  whether  made  in  Frankfort, 
Liege,  or  anywhere  else.  I  am  quite  satisfied  by 
the  evidence  that  that  particular  kind  of  gun  was 
known  in  the  trade  as  a  "  Gem  "  air-gun.  That 
appears  to  me  to  dispose  of  the  whole  difficulty  in 
this  case,  so  far  as  the  use  of  the  particular  word 

f oes.  I  do  not  see  the  hardship  to  Ur.  Arbenz. 
t  Mr.  Arbens  had  introduced  this  word  and  used 
it  before  the  13th  Aug.  1875  he  could  have  regis- 
tered it  under  sub-sect.  3  of  sect.  64  of  the 
Patents,  Designs,  and  Trade  Marks  Act  1883  ; 
but  he  did  not  begin  to  use  it  until  Auj^.  or 
>Sept.  1881,  and  he  cannot  therefore  register 
it  under  that  clause.  Having  regard  to  the 
evidence  as  to  the  date  of  the  first  user  of  this 
word,  he  does  not  sncceed,  in  my  opinion,  in 
bringing  himseU  within  the  section  oi  the  Act 
of  Parliament  which  alone  permits  such  a  word 
to  be  runsterad.  With  respect  to  the  point  made 
bv  Mr.  Willis  Bund,  that  it  is  not  competent  tor 
the  court  to  go  into  this  question,  I  am  bound  to 
say  I  cannot  agree  with  bim.  It  appears  to  me 
that  he  has  put  too  narrow  a  construction  upon 
the  expression  "the  case"  in  sect.  69.  The 
language  is,  "  thereupon  " — that  is,  after  security 
and  BO  on — "  the  case  shall  be  deemed  to  stand 
for  tho  determination  of  the  court."  He  is  asking 
us  to  put  a  construction  on  that  expression,  "  the 
case,"  which  would  lead  to  endless  confusion.  He 
is  asking  us  to  say  that  it  is  not  the  case,  but  a 
little  bit  of  the  case,  and  the  consequence  of 
adopting  that  conclusion,  as  was  candidly- 
admitted,  would  be  that  we  might  be  precluded 
from  doing  what  was  right  upon  evidence, 
simply  because  the  comptroller  had  done  what  he 
thought  was  right  without  evidence — a  state  of 
things  which  would  be  utterly  intolerable.  I  have 
no  doubt  whatever  that,  on  the  true  construction 
of  sect.  69,  the  whole  case  is  properly  before  the 
court,  and  that  being  ao,  and  the  conclusion  at 
which  I  arrived  fi;om  the  evidence  being  what  it 
is,  I  have  no  hentation  in  sayii^thativiBlmy 
opinion,  this  appeal  aa^^^^WhS^g*^ 
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LoFES,  L.J. — A  point  was  taken  with  re^rd  to 
the  jurifidiotion  of  the  court.  It  waa  said  that, 
the  comptroller  having  admitted  this  word 
"  Gem  "  to  be  placed  on  the  register,  the  conrt 
had  no  inriadiction,  to  decide  whether  the  word 
was  a  proper  word'to  be  placed  on  the  register 
because  the  qaration  was  a  matter  entirely  for 
the  discretion  of  the  comptroller,  and  his  diBcro- 
tion  oonld  not  be  questioned  in  any  proceedings 
under  this  section  of  the  Act  of  1883.  In  my 
opinion,  this  objection  cannot  prevail.  I  think 
that,  in  a  case  of  opposition  to  registration,  the 
court  has  power  to  deal  with  the  whole  matter, 
and  may  determine  whether  the  trade  mark  in 
question  is  good  or  not.  Otherwise  this  conse- 
quence would  follow,  that  however  wrongfully 
toe  comptroller  had  exercised  his  discretion,  there 
would  be  no  remedy,  and  the  word  would  remain 
on  the  register  in  any  proceedings  under  sect.  69. 
But  I  now  come  to  deal  with  a  more  important 
qnestion  in  the  case,  and  that  is  with  regard  to 
the  word  "Gem."  Is  it  a  trade  mark  within 
Beet.  64  of  the  Act  of  1883  P  Where  a  name  or 
word  was  originally,  or  has  come  to  be,  descrip- 
tive of  the  article  to  which  it  is  attached,  bo  that, 
while  indicating  what  the  turticle  is,  it  does  not 
connect  that  article  with  any  particular  manu- 
facturer, such  name  or  word  cannot  be  protected 
or  registered  as  a  trade  mark.  In  order  to 
determine  whether  this  word  "  Gem "  cornea 
within  the  law  aa  I  have  stated  it,  it  is  necessary 
to  consider  the  evidence,  but  I  will  content  myaelf 
with  stating  what  I  believe  to  be  its  ^ect  with 
regard  to  the  word  "Qem,"  the  trade  mark 
which  is  relied  upon.  In  my  opinion,  it  showa 
that  at  the  time  of  registration  the  word  "  Gem  " 
had  become  deacriptive  of  a  particular  form  and 
pattern  of  air-gun,  but  not  connecting  it  with 
any  particular  manufacturer.  Air-guna  of  the 
particular  pattern  were  so  universally  known, 
according  to  the  evidence,  aa  "  Gems,"  that  a 
person  requiring  one  would  ask  for  a  "  Gem,"  and 
would  ^et  it  delivered  to  him  without  any 
fiu^her  indication  of  what  he  reqaired,  and  with- 
out any  mention  of  the  name  ox  way  particular 
manu&cturer.  I  think,  therefore,  t\mt  the  result 
of  the  evidence  is,  that  thewonl  "Gem"  has 
become  descriptive  within  the  law  as  I  have 
stated  it.  It  is  also  contended  that  the  word 
"  G«m  "  is  not  a  fancy  word.  It  is  not  necessary 
in  this  case  to  decide  that  point,  but  I  do  not 
hesitate  to  say  that,  in  my  opinion,  the  word 
"  G«m  "  comes  within  the  recent  decisions  of  this 
court :  {Be  Van  Duser's  Trade  Mark  and  Be  Leaf, 
8on$,  Mtd  Go's  Trade  Mark,  ubi  aup.)  I  think, 
whatever  it  may  have  been  originally,  it  is  not 
now  a  fancy  word.  I  think  it  indicates  a  oom- 
meudation  of  the  excellence  of  the  article,  and  is 
therefore  descriptive,  and  not  a  fancy  word 
within  this  section.  Another  point  was  raised, 
that  it  was  not  a  word  in  common  use.  I  do  not 
express  any  opinion  with  regard  to  that  matter. 
In  this  case,  it  is  not  necessuy  to  do  bo,  and  I 
Bhonld  desire  to  have  farther  opportunity  of 
consideration  before  I  deteraiined  that  matter. 
I  think  therefore  that  this  appeal  ought  to  be 
allowed* 

Appeal  aHotDed. 

Solicitors  for  the  appellants,  Bobinaon,  Pretton, 
and  StoWt  for  A.  Fointon,  Birmingham. 

Solicitor  for  Arbenz,  J.  8.  Saiaman. 
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Tbx  JoHAint  Stxbsbup.  (a) 

ON    APPEAX    PROH    TBE   PBOBATS,    DIVOBCI,  AXD 
ADHI&ALTT  DIVISION  (aDHIBAI.TT). 

Collision — OompuUory  pHotage — River  Tyne— 
Foreign  ehipa — 41  Oeo.  3,  c.  Ixxxei. — Merchant 
Shipping  Act  1862  (25  ^  26  Vict.  c.  63),  8.  39— 
Tyne  Pilotage  Order  Conjirmation  Act  1865 
(28  ^  29  Viet.  c.  44). 

The  Tyne  Pilotage  Order  Confirmation  Act  I860 
(28  Vict.  e.  44)  waa  meant  to  be  a  convpUie  code 
for  regulating  piloiage  in  the  river  Tyne,  and  tsaa 
intended  to  svpersede  the  pilotage  provi$ion»  in 
the  Act  41  Geo.  3,  c.  IxxxvL,  and  therefore 
sect.  16  of  the  tcheduU  of  the  Tyne  Pilotage  Order 
Confirmation  Act  1865  ezempta  oZZ  vesteU,  whether 
Britiah  or  foreign,  from  compideory  pHotaga  « 
tlis  port  of  Neweaatle-^pon'Tyne. 

This  was  an  appeal  by  the  defendants  in  a 
collision  action  tn  rem  against  a  decision  of  the 
Divisional  Court  of  the  Probata  Divorce,  and 
Admiralty  Division. 

The  coUision  occurred  in  the  river  Tyne  on  the 
12th  Oct.  188^  between  the  British  steamship 
Boae  and  the  Norwegian  steamship  Joha/im 
Sverdrup.  The  action  was  instituted  by  the 
owners  of  the  Boae  against  the  owners  of  the 
Johann  Sverdrup,  and  came  on  for  trial  at  New- 
castle on  the  23rd  Oct.  1885,  when  the  judse 
found  that  the  colUeion  was  caused  by  the 
negligence  of  the  Johann  Sverdrup,  but  gave 
judgment  for  her  owners  on  the  ground  that  at 
the  time  of  the  collision  she  was  in  charge  of  a 
dnly  licensed  pilot  by  compulsion  of  law,  and  that 
it  was  his  negligence  wnich  solely  cansed  the 
collision. 

From  this  decision  the  plaintiffs  appealed  to 
the  Divisional  Court  of  the  Probate,  Divorce,  and 
Admiralty  Division.  The  appeal  came  on  for 
hearing  on  the  10th  Feb.  1886  before  the  Presi- 
dent and  Butt,  J.,  and  on  the  23rd  March  the 
Court  gave  judgment,  diamisaing  the  appeal  on  the 
groundthatth^Tyne Pilotage  Order  Confirmation 
Act  1865  exempted  all  ships,  British  and  foreign, 
from  compulsory  pilotage  m  the  l^ne. 

The  case  below  is  reported  in  6  Am.  Mar.  Law 
Cas.  16;  54  L.  T.  Bm.  N.  S.  800;  and  11  P. 
Div.  49. 

R.  Boyd,  for  the  ai^Ilanta,  argued  as  in  the 
court  below. 

J.  OoreU  Bamea,  for  the  resp<mdent8,  waa  not 
called  upon. 

Lord  EsHEH,  1I.B. — Although  thia  case  has 
been  argued  with  great  ability  and  vigour  on 
behalf  of  the  appellants,  I  do  not  think  the  argu- 
ment will  hold  good.  The  case  is  a  veir  clear 
one.   It  is  immaterial  what  were  the  rights  and 

SDwers  of  pilotage  anthoritiflB  before  the  Merchant 
hipping  Act  An^ndment  Act  1862,  for  by 
sect.  3Q  of  tbsA  Act  a  new  power  was  given  by 
the  Board  of  Trade  to  deal  with  almost  anything 
relating  to  pilotage.  They  have  power,  by  pro- 
.visionu  order  under  the  Act,  to  do  the  following, 
atttongst  other  thin^  :  "  To  transfer  the  whole  w 
any  port  of  the  jurisdiction  of  the  said  pilot^ 

(a)  Bapoitfld  bp  7.  P. 


April  SS,  1887.] 


THE  LAW  TIMUS. 


Ct.  or  App.  J 


anthority  to  a  new  body  corporate  or  body  of 
persons  to  be  constituted  for  the  purpose  by  the 
provisional  order."  They  have  power  to  create  the 
pilotage  aathorit^,  to  determine  the  limits  of  the 
district  of  the  pilot^e  anthority,  to  sanction  a 
scale  of  pilotage  rates,  and  hy  snb-sect.  4  of  the 
nme  section  tiiey  hare  power  "  to  exempt  the 
muters  and  owners  of  all  ships" — that  is,  foreign 
or  otherwise — "  from  being  obliged  to  employ  pilots 
in  any  pilotnge  district,  or  in  any  part  ox  any 
pilotage  district,  or  from  being  obliged  to  pay  for 
pilots  when  not  employing  them  ....  and 
to  annex  any  terms  and  conditions  to  snch 
exemptions."  The  simple  qaestion  then,  is,  Have 
the  Board  of  Trade  made  this  exemption  with 
r^rd  toNewcastle-npon-Tyne,or  any  part  of  that 
district.  To  ascertain  this  we  must  turn  to 
the  lyne  Pilotage  Order  Confirmation  Act  1865. 
By  that  Act  a  new  corporate  body  is  oonstitnted 
as  the  T^ne  Pilotage  Commissioners.  Does  this 
wholly  new  body  get  rid  of  theold  commissioners  P 
It  is  absurd  to  suppose  that  there  are  two  sets  of 
commissionei's  in  the  same  district.  Therefore 
the  creation  of  the  new  body  got  rid  c£  the 
old.  ^  Sect.  10  then  provides  that  "  the  pilota^ 
district  of  the  Tyne  snail  for  the  purposes  of  this 
order" — therefore  the  old  district  may  remain  for 
other  purposes — "  be  deemed  to  include  the  whole 
of  the  river  Tyne,  and  to  extend  seaward  over  a 
radios  of  seventy  miles that  is,  a  part  of  the 
old  district  is  made  into  a  new  district.  To  what 
district  do  the  new  powers  of  the  new  body  apply  P 
Why,  to  the  new  district,  and  that  only,  oo  far 
we  hare  new  commissioners  and  a  new  district. 
B;^  sect.  11,  "  The  jurisdiction  in  pUotage  matters 
within  the  district  aforesaid  now  vested  in  the 
Trinity  Honse  of  Newcastle-upon-Tyne  shall  be 
and  is  hereby  transferred  to  and  vested  in  the 
hands  of  the  commissioners  incorporated  by  this 
order."  Therefore  the  jurisdiction  of  the  old 
commissioners  is  transferred  to  the  new.  There 
are  no  negative  words  that  the  jurisdiction  of 
the  old  commissioners  shall  cease,  because  they 
are  not  wanted.  If  yon  have  new  commissioners 
snd  a  new  dislariet  and  say  that  the  jurisdiction 
which  vested  in  the  old  oommissinners  shall  vest 
in  the  new,  you  do  not  want  words  to  get  rid  of 
the  old  commissioners.  Then  by  sect.  12,  "All 
[olots  licensed  for  the  Tyne  or  its  entrance  by  the 
Trinity  House  of  Newcastle-upon-Tyne  at  the  com- 
mencement of  this  order  Bball  be  entitled  to  con- 
tinue to  act  as  Bttchpilots  under  the  commissioners 
incorporated  by  this  order  for  one  year  after  the 
commencement  of  this  order  without  further 
licence  or  pa3^ent  in  respect  of  that  year,  bat  in 
all  other  respects  shall  become  and  be  subject  to 
the  authority  of  the  commissioners  and  the  pro- 
visions of  this  order  as  if  they  had  haea  severally 
licensed  under  this  order.  This  section  only 
deals  with  the  pilots*  licences.  Sect.  39  of  the 
Merchant  Shipping  Act  1862  also  gave  power  to 
the  Board  of  Trade  to  make  a  table  of  pilotage 
rates.  How  do  th^  carry  oat  that  power  P  Why, 
they  draw  a  scale  of  rates.  What  is  the  result  of 
that?  Are  there  to  be  two  scales  P  H  the  old 
scale  is  different  to  the  new  scale,  are  both  sctdes 
tobe  aj^IiedP  There  are  no  negative  words  to 
get  rid  of  the  old  scale,  simply  bticause  they  are 
not  wanted.  If  a  body  has  ^wer  to  make  a  n€w 
Bc^le  of  rates  and  makes  it,  it  thereby  dora  away 
with  the  old  scale.  It  follows  that  the  only  scale 
^  nAes  which  conld  be  collected  is  this  new  scale 
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of  rates.  Clause  15  of  the  provisional  order  pro- 
vides that  "  the  pilot^  dues  shall  be  paid  to  the 
commissioners  or  to  the  pilot  performing  such 
pilotage  duty  within  five  days  aiter  the  perform- 
ance thereof,  provided  that  the  commissioners 
may  from  time  to  time  increase  or  diminish  the 
said  pilotage'  dues  snbject  to  the  approral  of  the 
Board,  of  Trade."  Tbu«{ore  the  commissioners 
hare  power  to  diminish  or  increase  the  scales, 
subject  to  the  approval  of  the  Board  of  Trade.  It 
will  be  observed  that  the  words  used  above  are 
that  the  "  pilotage  dues  shall  be  paid,"  and  to 
meet  an  argument  founded  on  that,  it  is  necessary 
to  refer  to  the  following  clause,  which  is, "  Nothing 
in  this  order  shall  extend  to  oblige  the  owner  or 
master  of  an^  vessel  to  employ  or  make  use  of  any 
pilot  in  piloting  or  conducting  such  vessel  into  or 
out  of  the  said  district,  or  within  any  part  thereof, 
if  he  is  not  desirous  so  to  do,  or  to  pay  any  pilot- 
age dues  when  not  employing  or  making  use  of  a 
pilot."  Now,  the  very  essence  of  compulsory 
pilotage  ia  that  the  master  of  a  vessel  is  bound 
to  take  a  pilot  and  pay  him  the  rates  imposed,  and 
if  he  refuse  to  take  a  pilot,  nevertheless  to  pay 
the  rates.  That  ia  the  only  compulsion  you  can 
put  on  a  master,  imd  therefore  the  Legislatnre 
had  that  present  to  their  minds  when  this  pro- 
vision was  enacted.  Can  it  possibly  be  said  that 
this  provision  is  not  meant  to  carry  out  the  power 

?iven  by  sect.  39  of  the  Uerohant  Shipping  Act 
862  to  exempt  masters  and  owners  from  oeing 
obliged  to  employ  pilots,  and  from  paying  for 
them  when  they  do  not  employ  them.  It  can 
have  no  power  or  effect  unless  it  dees  this,  and 
might  be  struck  out  as  senseless.  The  proper 
meaning  of  the  provision  is,  that  no  vessel  coming 
into  the  Tyne  shall  be  obliged  to  take  a  pilot,  and 
that  no  vessel  if  it  refuses  to  lake  a  pilot  shall  be 
liable  to  pay  the  rates.  Therefore  it  does  away 
with  compulsory  pilotage  in  the  Tyne.  But  it 
has  been  argued  that  its  force  is  altered  by  clause 
22,  which  is,  "  Nothing  in  this  order  shall  exempt 
the  commissioners  of  the  pUotage  district  afore- 
said from  the  jnOTisions  of  any  general  Act  of 
Parliament  now  in  force  or  hereafter  to  he  passed 
relating  to  pilotase  or  pilotage  dues,  or  to 
roerchsiit  shipping,  or  to  ports,  harbonrs,  or 
docks,  or  to  dues  on  shipping  or  on  goods  carried 
therein,  or  from  any  future  revision  or  alteration 
under  the  authority  of  Parliament  of  the  pilotage 
dues  authorised  by  this  order,  or  of  the  limits  of 
the  district  defined  by  this  order."  But  that  is 
merely  a  general  saving  clause  to  meet  anything 
and  everything,  past,  present,  and  future,  which, 
according  to  euI  rules  of  construction,  cannot 
limit,  alter,  vary,  enlarge,  or  have  any  effect  on 
a  particular  enactment  such  as  that  contained  in 
clause  16.  I  therefore  think  clause  16  abolishes 
compulsory  pilotage  in  the  Tyne,  and  that  its 
force  is  not  diminished  by  any  other  provision. 
This  appeal  must  therefore  be  dismissed  with 
costs. 

LnrpLET,  L.J.— I  have  come  to  the  same  oon- 
dnsion.  I  am  unable  to  reconcile  clause  16  of 
the  Tyne  Pilota^  Order  with  sect.  6  of  41  Geo.  3, 
c.  IxxxvL,  which  was  in  force  up  to  1865, 
Clause  22  does  not  r^r,  even  hy  implication,  to 
the  special  Act  of  Greo.  3,  but  to  the  general  Act. 
Bo  far  as  one  can  discover,  until  this  order  came 
into  force,  compulsory  pilotage  existed  in  the 
Tyne  under  the  Act  of  Geo.  3.  have  toJfter- 
mine  whether  it  still  e^^ecfEh j^ili^Jg 
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is  equiTalent  to  an  Act  of  Farliaznent.  Hr.  Boyd 
himself  admits  that  which  caDnot  possibly  be 
denied,  that  the  only  pilotaj^  rates  in  force  in  the 
Tyne  are  those  mentioned  in  clause  15  of  the 
order.  Those,  therefore,  and  no  others,  are  the 
rates  vhich  are  payable,  and  whenever  they  are 
payable  they  are  payable  under  the  order  of  1865, 
and  not  under  any  other  order  or  Act  of  Parlia- 
ment. Suppose  for  a  moment  we  adopt  Mr. 
Boyd's  argument,  and  say  that  as  compulsory 
pilotage  was  not  expressly  and  in  terms  abolished, 
it  most  therefore  be  taken  to  exist.  What  in  the 
effect  of  this  argument?  On  that  theory 
there  are  circumstances  which  make  these 
rates  pi^able  under  the  order  of  1865,  bat  then 
clause  16  takes  away  any  obligation  to  pay  these 
rates  for  pUota^  when  a  pilot  is  not  employed. 
If  compulsory  pilotage  exists,  it  is  impossible  to 
give  any  force  or  meaning  to  these  two  sections, 
Deeaase  shipowners  would,  if  pilotage  were  com- 
pnlaory,  be  bound  to  pay  rates,  whereas  by  clause 
16  they  are  exempt  from  so  doing.  These  two 
Acts  are  irreconcilable,  and  on  that  ground  I  think 
it  is  utterly  impossible  to  attempt  to  construe 
(hem  together,  and  that  the  old  Act  is  gone.  I 
therefore  think  it  clear  that  compulsory  pilotage 
was  abolished  in  the  Tyne  after  1865. 

LoFBS,  L.J. — ^This  case  is  disposed  of  by  sect.  39 
of  the  Ifercfaant  Shipping  Act  1862,  and  clause 
16  of  the  Frorisional  Order.  By  sect.  39  of  that 
Act  Tery  large  powers  were  given  to  the  Board  of 
Trade,  and  by  sub-sect.  4  power  is  given  to 
exempt  the  master  and  owners  of  all  ships — there- 
fore mcluding  foreign  ships — from  compulsory 
pilotage.  By  tneProvisionalOrderthat  exemption 
IS  carried  into  execution.  Notwithstanding, 
therefore,  the  able  argument  of  Mr.  Boyd,  I  can 
feel  no  doubt  that  the  effect  of  clause  16  was 
intended  to,  and  does,  abolish  compulsory  pilotage 
in  the  Tyne.  Appeal  diamUBtd  with  eo»U. 

Solicitors  for  the  plaintiffs,  W.  A.  Ownp  and 
Bon. 

Sidioiton  for  the  defendants,  Ongory,  Bo%ocUffe, 
and  Oo. 


Nov.  8. 1886,  and  Jan.  24, 1887. 

(Befote  Lord  Eshzr,  M.B.,  Likdlet  and  LopJis, 
L.JJ.) 

Thk  B£BKniA.(a) 

CM  APPXAL  PBOH  BUTT,  J. 

ColUnonr^LoM  qf  life — Action  in  personam — Both 
ahips  to  blame  —  Coniriinttory  negligence  — 
Jlfecwure  of  damages — Lord  GampbeWe  Act  1846 
(9  ^  10  Viet.  c.  99)-^udicature  Act  1873  (36  ^ 
37  Vict.  e.  66), «.  25,  evh-aect.  9. 

Where  ptxsaengore  and  teamen  off  daiy  are  hilled  in 
a  eoUieion  between  two  ships  for  which  both  are 
to  hUiTne,  the  deceased  are  not  identified  with 
their  carrying  ship  so  as  to  be  deemed  to  he  guHty 
of  etmirmUory  fu^Ugmiee,  and  hence  their  per- 
sonal  repreaeniaivaea  aro  eoHtied  under  Lord 
Can^tM'e  Act  to  sue  iko  owners  of  the  non- 
earrying  ship. 

Thorogood  v.  Bryan  (8  C.  B.  115;  18  L.  J.  336, 
0.  P.)  overruled. 

Seat.  26,  »uh-mt.  9,  <if  the  Judusatwre  Act  1873 

(44  Baportsd  \if  J.  P.  AsrorjUL  And  Butlo  AaraiUL,  Eian-t 
Bairitnw  at  law 
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providing  that  "  in  any  cause  or  proceeding  for 
damages  ariaing  out  oj  a  eoUiaion  hettoeen  two 
ships,  if  both  ships  shaU  be  found  to  hare  been  in 
fault,  the  nUes  hitherto  in  force  in  the  Court  of 
Admiralty,  so  far  as  they  have  been  at  variance 
with  the  rides  in  force  in  the  courts  of  common 
law  shaUjprevaU,"  has  no  application  to  actions 
under  Lord  CampbeU'a  Act  wistituted  to  recover 
damages  for  loss  of  life  occasioned  by  a  collision 
betvieen  two  ships  for  which  both  are  to  blame, 
and  hence  successful  plaintiffs  in  such  cases  are 
entitled  io  recover  full  damages,  and  are  not 
limited  by  the  Admiralty  Court  rule  as  to  the 
division  qf  damages  to  recovering  only  a  maiety. 

Thts  was  an  appeal  by  the  plaintiffs  in  three 
actions  in  personam  under  Lord  Campbell's  Act 
from  a  decision  of  Butt,  J.  giving  jn^rment  for 
the  defendants  in  all  three  actions. 

The  actions  were  instituted  by  the  personal 
representatives  of  three  deceased  persons  whose 
deaths  had  been  occasioned  by  a  coUision  between 
the  two  steamships,  the  Bemina  and  the  Bushire. 

The  three  deceased  persons  were  respectively  the 
second  officer  on  the  Buahirej  the  first  en^neer 
on  the  BuAire,  and  a  passenger  on  board  the 
Bushire,  and  the  actions  were  brought  against 
the  owners  of  the  Bemina. 

It  appeared  that  the  collision  was  occasioned  fay 
the  joint  negligence  of  both  vessels.  At  tlte 
time  of  the  collision  the  second  officer  was  in 
charge  of  the  Bushire,  and  was  directly  respon- 
sible for  the  navigation  of  the  Bushire.  The 
engineer  and  passenger  had  nothing  to  do  with 
the  collision. 

It  was  arranged  that  in  the  event  of  the  plain- 
tiffs being  successful,  there  should  be  a  reference 
to  the  registrar  and  merchants  to  asaees  the 
damages  in  accordance  with  the  judgment  of  the 
court. 

The  facts  were  set  out  in  a  special  case  which 
appears  in  the  report  below  (54  L.  T.  Rep.  N.  S. 
4y9;  6  Asp.  Mar.  Law  Cas.  577;  11  P.  Div.  31). 

Nov.  8,  lS86.~Bucknill,  Q.C.  and  Nelson  for  the 
laintiffs,  in  support  of  the  appeal. — Butt,  J. 
eclined  to  give  judgment  for  the  plaintiffs,  on 
the  ground  that  he  was  bound  by  the  decision  of 
Thorogood  v.  Bryan  (8  C.  B.  115;  18  L.  J.  336, 
0.  P.).  This  court  has  power  to  overrule  that 
decision,  and  should  do  so.  The  decision  has  from 
the  outset  been  questioned,  and  no  text-writer 
has  approved  of  it.  Moreover,  condemnation 
has  been  passed  upon  it  by  high  judicial  autho- 
rity in  this  country,  in  Scotland,  and  in  the 
United  States : 

Adams  v.  The  Glasgow  and  Bouth-Westem  Saiiwa^ 
Company,  8  Sootdi  Seas.  Cas.,  4tit  seEisa,  215 ; 

Z%flir»lan.Laih.388; 

Say  T.  Le  Neve,  2  Shaw  Sc.  App.  505 ; 

Chapman  v.  NevAavsn  Sailmn  Company,  6  Smith's 
Eep.341; 

Colgrooe  V.  New  Tori  and  Uswhoven  Raiheim  dm- 

pany ,  6  Onith's  B^.  492 ; 
Webster  v.  Budson  River  RaiUwid  Company,  38 

N.  T.  Eep.  260 : 
&Dith'8  Leading  CassB,  iih  edit.,  ToL  1,  p.  230,  a. 

The  decision  cannot  be  supported  on  any  sound 
legal  principle.  The  assumption  upon  which  it 
is  founded,  that  the  plaintiff  by  selectinff  his  con- 
veyance  thereby  identifies  himself  with  those  who 
have  chaise  of  it  so  that  their  negligence  is  to  be 
considered  his,  is  an  erroneouo'  assumptum  and 
not  warranted  by  fa(^iOKbd|K;ud|i@LQEUi$a8- 
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aeager  has,  in  fact,  no  control  orer  those  who  hare 
nhaj-ge  of  the  conveyance,  and  they  are  neither 
his  agents  nor  Ms  servants.  Trne  it  is  that  Lord 
Bimmwell  in  Arnutrong  v.  The  Xianeaahire  and 
Yorluhin  BaUumy  Company  (33  L.  T.  Bep.  N.  S. 
238 ;  Ii.  Bep.  10.  Ex.  47)  aasented  to  thn  dootrine 
of  Thorogood  r.  Sryan  (vbi  «tfp.)i  but  nowhere 
else  baa  it  been  in  tOTms  approved  of,  and  many 
deeisions  are  ineonaiBtent  with  it : 

Qunrman  t.  Burnett,  6  M.  &  W.  498 ; 
Rigby  r.  Bawitt,  5  Ex.  240 : 
Qreenland  v.  Chaplin,  5,  Ex.  248 ; 
S»edi«  V.  London  and  Sorth-Waatam  JZatttooy  Com- 
pany, 4  Ex.  244. 

Assuming  the  phiintifEs  are  entitled  to  judgment, 
they  should  recover  the  whole  of  their  damages 
and  not  half.  The  Admiralty  Court  "rule  as  to 
the  division  of  damages  where  both  ships  are  to 
blame  has  no  application  to  this  case.  By  sect. 
25  of  the  Jndicatnre  Act  1873.  that  rule  is  to  apply 
to  any  cause  for  dam^^es  arising  ont  of  a  col- 
lision between  two  Bhi{n,  it  it  be  a  rule  hitherto 
"  in  force  in  the  Court  of  Admiralty.**  But  no 
such  rule  had  been  in  force  in  the  Admiralty 
Court,  becanse  these  are  actions  under  Lord 
Campbell's  Act,  and  none  of  these  actions  could 
be  brought  in  the  Admiralty  Court  before  the 
Judicature  Act. 

Sir  WaUor  PhUUmore  and  Samea,  for  the 
defendants,  contra.— ^e  decisiou  in  Thorogood  v. 
Bryan  {ubi  sup.)  has  been  law  far  the  last  thirty- 
m^ht  years,  and,  although  Boroetimes  adversely 
cntieised,  has  been  followed  in  uumeroos  cases. 
Lord  BramweU  has  in  terms  approved  of  it,  and 
many  decisions  impliedly  support  the  principles 
upon  whicb  it  was  based : 

Armstrong  v.  Lancathire  and  TorTuhire  BaiUoay 

Conmany  (ubi  ru«.) ; 
Bpaight  V.  Ttdaua0,UL.  T.  Bsp.  N.  8. 589 ;  L.  Bep. 

6  App.  Cas.217; 
Waite  T.  NartK-Satiem  Aotluau  Company,  £■  B.  t 

E.  719; 

Child  V.  Seam,  L.  Bep.  9,  Ex.  176 ; 

Vandsrpkmk  v.  Miller,  H.  &  M.  169  ; 

Brown  v.  New  York  Central  Baiheay  Company,  31 

Barbour's  Bep.  385 ; 
Moonef  v.  Hudeon  Biver  BaUroad  Company,  5 

BobertBon,  540. 

Even  apart  from  Thorogood  v.  Bryan  (tUn  aup.), 
Armstrong's  personal  representatives  have  no 
right  of  action.  They  could  not  recover  ^iiainst 
the  owners  of  the  Bushiret  because  Armstrong's 
death  was  caused  by  the  negligence  of  a  felloW' 
servant.  If  therefore  they  have  no  right  against 
the  one  wrongdoer,  it  is  manifestly  contrary  to 
sound  principle  that  they  should  have  a  right 
against  the  other.  It  is  also  submitted  that  the 
provisions  of  the  Judicature  Act  1873,  s.  25, 
sub-sect.  9,  are  applicable  to  these  actions,  and 
Uierefore  the  plaintiffs  if  successful  are  only 
entitled  to  a  moiety  of  their  damages.  That  sec- 
tion deals  with  "any  cause  or  prooeeding  for 
damages  arising  ont  of  a  oolUsiou  between  two 
ships.  These  actions  are  clearly  canses  or  pro- 
ceedings "  for  damages  arising  ont  of  a  collision 
between  two  ships." 
BudniiO,  Q.C.  in  reply.  ^„ 

Jm.  24.— Lord  IsHl^  U.B.— This  was  a  special 
case  heard  and  determined  by  Butt,  J.,  sitting 
in  the  Court  of  Admiralty.  It  appears  from 
the  case  that  tiiree  actions  had  been  brought 
ind  entered  in  the  Admiralty  DiTisicm,  each  for 
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damages  against  the  owners  of  the  ship  Bemina, 
the  actions  being  fonnded  on  Lord  Campbell's 
Act.  In  the  first,  Elizabeth  Armstrong  sued  as 
administratrix  of  her  husband  on  behau  of  her- 
self and  children.  In  the  second,  Catharine  Owen 
sued  as  administratrix  of  her  husband.  In  the 
third,  Habiba  To^  sued  as  administratrix  of  her 
son.  The  collision  took  place  between  the  Bemina 
and  the  Bvthire,  both  British  ships,  and  the 
collision  was  causiBd  by  the  fault  or  default  of  the 
master  and  crew  of  the  Btuhire,  and  by  the  fault 
or  default  of  the  master  and  crew  of  the  ^ernina. 
Armstrong  was  one  of  the  crew  of  the  Buthire^ 
but  at  the  time  of  collision  was  off  duty,  and 
had  nothing  to  do  with  the  negligence  of  the 
Bushire,  which  partly  caused  the  accident.  Owen 
was  second  officer  of  the  Buahire,  and  was  at  the 
time  of  the  collision  in  charge  of  the  Buahire,  and 
was  directly  responsible  for  the  negligence  or 
carelessness  which  partly  caused  the  collision. 
Toeg  was  a  passenger  on  board  the  Buahire,  and 
had  nothing  to  do  with  the  negligent  or  carelefls 
navigation  which  partly  (Ausea  the  collision. 
Butt,  J.  ftave  judgment  for  the  defendants  in  all 
three  actions,  in  obedience  to,  bat  apparent^  with- 
out himself  acqoiescing  in,  the  case  of  Thorogood 
V.  Bryan  (uM«up.).  It  is  evident  from  this  state- 
ment that  the  question  raised  is,  What  is  the  law 
applicable  to  a  transaction  in  which  a  plaintiff 
has  been  injured  hj  negligence,  and  in  the  course 
of  which  transaction  there  have  been  negligent 
acts  or  omissions  by  more  than  one  person? 
Upon  many  points  as  to  such  a  transaction  the 
common  law  is  clear.  (1.)  If  no  fanlt  can  be 
attributed  to  the  plaintiff,  and  there  is  negligence 
by  the  defendant  and  also  by  anqtber  independent 
person,  both  negligences  partly  and  directly  caus- 
ing the  accident,  the  plaintiff  can  maintain  an 
action  for  all  the  damages  occasioned  to  him 
against  either  the  defendant  or  the  other  wrong- 
doer. (2.)  If  in  the  same  case  the  negligence  is 
partly  that  of  the  defendant  personally  ana  i»rtly 
that  of  his  servants,  the  plaintiff  can  muntain  an 
action  either  a^punat  the  defendant  or  his  servants. 
(3.)  If  in  the  same  case  the  negligence  is  that  of 
the  defendant's  servants,  though  there  be  no  per- 
sonal neglignnoe  the  defendant,  the  plaintiff 
can  maintain  an  action  either  against  the  defen- 
dant or  his  servants.  (4.)  If  in  the  same  case  the 
negligence,  though  not  that  of  the  defendant  per- 
sonally or  of  a  servant  of  the  defendant,  consists 
in  an  act  or  omission  by  another  done,  or  omitted 
to  be  done,  in  the  way  in  which  it  is  done,  or 
omitted  to  be  done,  by  the  order  or  direction,  or 
authority,  of  the  defendant,  the  plaintiff  can 
maintain  an  action  either  against  the  defendant 
or  the  person  personally  ^^ij  of  the  negligence. 
(5.)  If,  although  the  plaintifE  has  himself  or  by 
his  servants  been  gnilty  of  negligence,  such  negh- 
gence  did  not  directly  partly  cause  the  accident, 
as  if,  for  example,  the  plaintiff  or  his  servants 
having  been  negligent,  the  alleged  wrongdoers 
might  by  reasonable  care  have  avoidra  the 
accident,  the  plaintiff  can  maintain  an  action 
against  the  d^endant.  (6.)  If  the  plaintiff  has 
been  personally  guilty  of  negli^^ce,  which  has 
partly  directly  caused  the  accident,  he  cannot 
maintain  an  action  against  anyone.  (7.)  If, 
although  the  plaintiff  has  not  been  personally 
guilty  of  negligence,  his  servants  have  been  guilty 
of  negligence  which  has  partly  ^^'EuMJy.^l^ 
the  accment,  the  piainiiffi^MbnA-^tUibi^Wn 
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action  ogaiiut  anjone.  (8.)  If,  althoagh  the 
defendant  or  his  servants  haa  or  have  been  f^ilty 
of  nogligence  the  plaiutiff  or  his  snrvantB  conld 
br  reuonaUa  oaro  have  woided  the  acscideot,  the 
plaintiff  cannot  maintain  an  action  against  any- 
one. In  all  the  pnwoutionB  thna  ennnciatAd  the 
persoDB  named  have  oeen  confined  to  the  plaintiff, 
the  defendant,  and  their  servants,  and  in  one  an 
agent.  It  was  laid  down  in  Quarman  v.  Sumett 
(ttbi  nip.)  in  1840  that  a  defendant  is  only  liable 
for  the  negligence  of  those  who  have  the  relation 
of  aerrant  to  him  as  roaster,  "upon  the  prin- 
ciple," it  was  said,  "that  Quifacitper  aliumfaeit 
per  ae,  the  master  is  responsible  tor  the  acts  of 
his  servant ;  and  that  person  is  nndonbtedly  liable 
who  stood  in  the  relation  of  master  to  the  wrong- 
doer— he  who  had  selected  him  as  hin  servant  from 
the  knowledge  or  belief  in  his  skill  and  care,  and 
who  could  remove  him  for  miscondnct,  and  whose 
orders  he  was  bound  to  receive  and  obey,  Ac. 
Bat  the  liability  by  virtue  of  the  principle  of  the 
relation  of  master  and  servant  mast  cease  where 
the  relation  itself  ceases  to  exist ;  and  no  other 
person  than  the  master  of  snch  servant  can  be 
liable  on  the  simple  ground  that  the  servant  is 
the  servant  of  another,  and  his  act  the  act  of 
another.  Consequently,  a  third  person  entering 
into  a  contract  with  the  master  which  c^es  not 
raise  the  relation  of  master  and  servant  at  all  is 
not  thereby  rendered  liable."  And  in  Beedie  v. 
The  London  and  North-Weatem  SaUway  Com- 
pany (ubi  evp.),  in  1849,  "  The  liability  of  any- 
one other  than  the  party  actually  guilty  of  any 
wrongful  act  proceei^  on  the  maxim  Qui  facitper 
alium  faeit  per  «e  .  .  .  But  neither  the 
principle  of  the  rale  nor  the  role  itself  can  apply 
to  a  case  where  the  party  sought  to  be  charged 
does  not  stand  in  the  character  of  employer  to 
the  party  by  whose  negligent  act  the  injury  has 
been  occasioned."  So  stands  the  common  law  as 
to  the  rights  and  liabilities  of  a  plaintiff  in  such 
actions,  nnlen  the  case  of  Thorogood  v.  Brycm 
{ubi  $up.)  is  to  be  snpported,  b^  which,  although 
the  liabilities  of  Bnoh  a  plaintiff  are  not  said  to 
be  increased,  it  is  said  that  his  rights  are 
diminished.  '  Before  entering  upon  the  considera- 
tion of  that  and  some  other  cases,  it  may  be  well 
to  observe  that  in  cases  of  n^ligence  the  first 
point  usually  dealt  with  is,  whether  there  has 
Doen  in  fact  any  negligence  by  the  defendant 
personally ;  secondly,  or  hy  his  servants ;  then, 
thirdly,  whether  that  negligence,  if  any,  has 
been  wholly  or  partly  a  cause  of  the  accident ; 
fourthly,  has  the  plaintiff  personally,  or  by  his 
servants,  been  guilty  in  fact  of  any  negligence  ; 
fifthly,  has  such  negligence,  if  any,  either  wholly 
or  partly  directly  oeen  a  cause  of  the  accident. 
In  many  of  the  cases  with  which  we  shall  have  to 
deal,  it  will  be  necessary  to  observe  which  of  these 
points  has  been  in  dispute,  and,  if  more  than  one 
has  been  in  dispute,  to  distinguish  that  to  which 
the  judgment  has  been  appli^.  The  main  ques- 
tion, however,  before  ns  is,  whether  for  any  reason 
we  think  that  die  case  of  Thorogood  v.  Bryan  {uhi 
MW.)  can  now  be  anworted  in  a  court  ai  appeal. 
Thorogoody.  Bryan  (ubi  rap.)  and  OattUn  v.  HUU 
(8  G.  B.  128)  were  decided  in  1840.-  The  first 
was  an  action  under  Lord  Campbell's  Act  against 
the  owner  of  an  omnibus.  The  &ct8  were  that 
the  deoeaaed  got  out  of  the  omnibus  in  which  he 
waa  a  paaaen^er  whilst  the  omnibus  was  iu 
ZDOtuni,  and  without  waiting  fbr  it  todmr  np  to 
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the  kerb ;  and  that  the  omnibus  of  the  defendant 
coming  up  very  fast  at  the  moment,  the  deceased 
was  unable  to  get  out  of  the  way  of  it,  and  was 
run  over  and  killed.  In  summing  up  the  learned 
judge,  Vaughan  Williams,  J.,  told  the  jury  that, 
"  if  thej  were  of  opinion  that  vuit  of  care  on  the 
part  of  the  driver  of  Barbet^s  omnibns  in  uofe 
drawing  up  to  the  kerb  to  pnt  the  det»ased  down, 
or  any  want  of  care  on  the  part  of  the  deceased 
himself  had  been  conducive  to  the  injury,  in 
either  of  those  cases,  notwithstanding  the  defen- 
dant, by  her  servant,  had  been  guilty  of  negU- 

fsnce,  mtoT  verdict  must  be  for  the  defendant." 
he  jury  gave  a  verdict  for  the  defendant.  A 
rule  nist  having  been  obtained  for  a  new  trial  on 
the  ground  of  misdirection,  on  cause  being  shown, 
Williams,  J.  said :  "  The  objection  to  the  summing 
up  applies  to  that  part  of  it  which  relates  to  the 
want  of  care  and  caution  on  the  part  of  the 
driver  of  Barber's  omnibus.  I  acted  upon  the 
dictum  of  the  Court  of  Exchequer  in  Bridge  v. 
The  Grand  Junction  Baihoay  Company  (3  M.  A 
W.  244).  If  that  be  correct,  I  was  right.  During 
the  argument,  Cresswell,  J.  asked,  "tfnat  not 
the  negligence  which  is  to  exonerate  the  defen- 
dant M  the  negligence  of  the  plaintiff  or  his 
^ent  P  ...  It  seems  strange  to  say  that  A. 
wall  not  be  responsible  for  his  negligence  be- 
cause B.  has  been  negl^^t  likewise,  C.  being  the 
party  injured."  In  (Jattlin  v.  SHU  (ubi  sup.)  the 
plaintiff  was  a  passenger  on  the  steamer  the  Sont 
of  the  Thames.  A  collision  occurred  with  the 
Sapphire,  belonging  to  the  defendants,  which 
stmck  the  anchor  of  the  Sons  of  the  Thames  pro- 
jecting over  the  bow  and  knocked  it  down  on  the 
plaintiff's  leg,  and  crushed  it.  Cresswell,  J.  told 
the  jury  that  the  plaintiff  was  not  entitled  to 
recover  if  they  were  of  opinion  that  the  damage 
sustained  by  tbe  plaintiff  had  been  occasioned  by 
negligence  on  the  part  of  those  intrusted  with  the 
care  and  management  of  the  Sons  c^f  the  Thames. 
Thejury  gave  averdict  for  the  plaintiff.  A  role  mn 
waaobtamed  fOTanewtrialformisdireotion.  The 
flnt  of  these  caaes  was  tried  after  Trinity  Sittings 
1848;  the  second  after  Hichaelmas  Term  18^ 
Cause  was  shown  in  both  caam  on  the  20th  June 
1849.  During  the  arguments,  the  note  regarding 
Bridge  v.  The  Qrand  Junclion  BaUujay,  of  the 
then  editors  of  Smith's  Leading  Cases — ^WiUea 
and  Xeating»-wa8  read.  Theiodgments  were  as 
follows  : — Coltman,  J. :  "In  Thoivgood  v.  Brya* 
the  (Question  raised  is,  whether  a  passenger  in  an 
ommbus  is  to  be  considered  so  far  identitied  with 
the  owner,  that  negligence  on  the  part  of  the 
owner  or  tus  servants  is  to  be  considered  n^li- 
gence  of  the  passenger  himself.  The  law  is  that 
a  party  who  sustains  any  injury  from  the  careless 
or  negligent  driving  of  another  may  maintain  an 
action,  unless  he  has  himself  been  guilty  of  snch 
negligence  or  want  of  due  care  as  to  have  con- 
tributed or  conduced  to  the  injury.  In  the 
prraeut  case  the  negligence  that  is  relied  on  as 
an  excuse  is  not  the  personal  negligence  of  the 
party  injured,  but  the  negligence  of  the  driver  of 
the  ommbuB  in  which  he  was  a  passenger.  But 
it  appears  to  me  that,  having  trusted  the  party  by 
selecting  the  particular  conv^ance,  the  plaintiff 
has  BO  nu*  identified  himself  with  the  owner  and 
his  servants  that  if  any  injury  results  from  their 
negligence  he  must  be  considered  a  party  to  it. 
In  other  wcnrds,  the  paasenger  iariO  fuudfiiti^ed 
with  the  carriage  in  «td(d£4t&  kwfdgi|^that 
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want  of  care  of  the  driver  Trill  be  a  defence  of  the 
owner  of  the  carriage  vrhich  directlj  caiued  the 
accident."  Maale,  J.  said:  "  Althoagh  I  at  one 
time  entertained  a  contrary  impreeaion,  upon 
further  consideration  I  incline  to  think  that  for 
this  {inrpose  the  deceased  mnst  be  considered  as 
identified,  with  the  driver  of  the  omnibus  in 
which  he  Tolnntarilj  became  a  passenger,  and  that 
the  nei^iigence  of  the  driver  was  the  negligence  ot 
the  deceased.  ...  On  the  part  of  the  plaintiJf 
it  is  BoggeBted  that  a  passenger  in  a  public  ooa- 
vf^anoenaa  no  control  over  the  diriver.  But  I 
tfaink  that  camiot  with  propriety  be  said.  .  .  . 
He  raters  into  a  contract  with  the  owner,  who  by 
hia  servant,  the  driver,  he  employs  to  drive  him. 
If  he  is  dissatisfied  with  the  mo^  of  conveyance 
he  is  not  obliged  to  avail  himself  of  it.  .  .  . 
Bat  as  regu^s  the  present  plaintifE,  he  is  not 
altogether  without  fault.  He  chose  his  own  con- 
veyance, and  must  take  the  consequences  of  any 
dc^ult  of  the  driver  whom  he  thought  fit  to 
trost."  Cresswell,  J.  said :  "  I  must  own  I  should 
not  have  been  sorry  if  the  point  could  have  been 
rused  on  a  bill  of  ezcoptions.  The  subject  is  an 
important  one,  and  onght  to  be  definitely  set  at 
rest.  ...  If  the  driver  of  the  omnibus  the 
deceased  was  in  had  by  his  negligence  or  want  of 
due  care  and  skill  contributed  to  an  injury  from 
a  colliuon,  hia  master  clearly  could  Tna'ntftin  no 
action.  And  I  must  confess  uiat  I  see  no  reason 
why  a  poBBen^who  employs  the  driver  to  convey 
him  stands  in  any  better  positum."  Yanghan 
WiUiuns,  J.  said :  "  I  think  the  passen^  most 
for  this  purpose  be  considered  as  identified  with 
the  person  mivingthe  management  of  the  omnibus 
he  was  convejred  oy."  The  first  observation  to  be 
made  upon  this  case  is  that  made  by  Cresswell,  J., 
that,  inasmuch  as  the  judgment  was  given  on  a 
motion  for  a  new  trifd  for  alle^fed  misdirection, 
there  being  no  bill  of  exceptions,  it  was  not  possible 
to  carry  the  j  ndgment  to  the  Exchequer  Chuiber. 
Seconuy,  that,  although  there  was  evidence  in 
the  case  which  showed  that  the  defendant's 
Bcrranta  had  been  guilty  of  negligence  partly 
directly  causing  the  accident,  and  that  the  driver 
of  the  omnibus  in  which  the  plaintiff  was  a 
passenger  was  also  guilty  of  negligence  partly 
oirectly  causing  the  accident,  tnere  was  also 
eridenoe  upon  which  the  jury  might  well  have 
found,  and  probably  did  find,  that  the  plaintifE 
hnmuU  had  personaUy  been  guilty  of  negligence 
directly  caasmg  the  accident.  Bnfi  objection  was, 
taken  to  the  Bamming  np*  and  the  jndmient  was 
givm  in  respect  of  the  summing  up,  uid  we  must 
therefore  confine  oar  attention  to  the  summing 
up.  Upon  that  sammine  up  it  is  possible  that 
the  jn^  found  for  the  obfendont,  althoagh  the 
plaintiff  was,  in  their  opinion,  not  peraonally 
guilty  of  any  negligence.  Now,  it  is  plain 
that  the  driver  of  the  omnibus  in  which  the 
pluntiff  was  a  passenger  was  not  the  plaintiff's 
servant.  It  is  plain  that  the  plaintiff  had 
no  l^^l  power  or  authority  to  direct  him 
how  to  drive,  or  when  or  where  to  stop.  It  is 
plain  that  the  plaintiff  did  not  in  fact  direct  him. 
According  to  the  judgment,  the  defendant  was 
excused,  although  the  owner  of  the  omnibus  in 
vhioh  the  plaintiff  was  a  passenger  was  only  a 
contractor  with  the  plaintiff  to  cany  him,  it  being 
by  the  contract  left  to  snch  owner  to  detetmine 
wtoshonld  be  the  driver,  and  the  manner  of  the 
ariring^  Mid  althongh  the  driver  ol  the  omnibas 


was  not  the  servant  of  the  plaintiff,  but  was  the 
servant  of  the  owner  of  the  omnibus.   In  the  face 
of  previous  authorities,  it  was  not  then  said,  and 
is  not  now  said,  that  the  plaintiff  could  in  such 
circumstances  be  made  liable  to  anyone  else  in 
respect  of  the  negligence  of  the  driver.   It  is 
not  said  that  the  plaintiff  could  be  made  liable 
in  any  respect  to  or  for  the  driver ;  but  it  is  said 
that  the  conduct  of  the  driver  prevented  the 
plaintiff  from  recorering,  not  from  that  driver's 
master,  bat  from  an  independent  wronj^doer,  who, 
by  his  servai^'s  n^ligenee,  had  injured  the 
plaintiff.   Goltman,  jT  states,  as  the  ground  of 
his  judgment,  "  that  the  plaintiff,  having  tnuted 
the  party  by  selecting  the  particular  conveyance, 
had  so  far  identified  nimself  with  the  owner  and 
his  servants  that  if  any  injury  results  from  their 
negligence  he  must  be  considered  a  party  to  it." 
With  great  deference,  this  passage  is  so  loosely 
worded  that  it  would  make  the  plaintiff  liable  to 
persons  injured  by  the  negligence  of  the  driver, 
which  was  not  intended  by  the  learned  judge. 
He  then  goes  on  to  say :  "  In  other  words,  the 
passenger  is  so  far  identified  with  the  carriage 
in  which  he  is  travelling,  that  want  of  care  on  the 
part  of  that  driver  will  oe  a  defence  of  the  driver 
of  the  carriage  which  directly  caosed  the  acci- 
dent."  With  regard  to  the  phrase  need  by  all 
the  judges,  of  the  |ilaintiff  being  idratifled  with 
other  persons,  or  with  a  carriage,  it  can  be  bat » 
figure  of  speech.  To  say  in  any  sense,  other  than 
by  way  of  an  analogy  contained  in  a  fignrative 
expression,  that  one  man  is  identified  with  another, 
stul  more  with  a  carriage,  is  absurd.  What  is 
obviously  meant  is,  that  the  passenger  is  in  the 
result  in  the  same  position  as  if  he  had  been  the 
driver  or  owner  bringing  the  action.   The  figure 
describes  the  resalt;  bat,  as  is  sometimes  the  case, 
the  figure  which  describes  the  result  is  taken  to 
be  the  enunciation  of  the  principle  which  pro- 
duces the  result.   The  effect  is  that  the  reason 
for  the  result  is  made  the  result.  In  order,  there- 
fore, to  be  satisfied  with  the  jndgments  in  this 
case,  we  must  look  to  the  causes  which  are  relied 
upon  in  them  to  produce  the  result.   The  sole 
cause  stated  by  Coltman,  J.  is  the  selection  by  the 
plaintiff  of  the  conveyance,  and  hia  thereby  trast- 
in^  the  pi^y,  apparently  meaniiw  theret^^  the 
driver.  As  to  the  selection,  it  oan  hardly  be  said 
to  exist  in  fact.  There  are  not  always  two  mnni- 
buses  starting  at  Uie  same  place  and  time  on  the 
same  jonmey.  Hardly  ever  two  ships.  Never 
two  railway  trains.  Bnt,  if  there  be  a  sdection, 
reliance  on  it  seems  to  be  opposed  to  a  part  of  the 
judgment  as  delivered  by  Farke,  B.,  in  Qtwurvwm 
V.  JBumett  («oi  8up.)  i  "  As  to  the  supposed  choice 
of  a  particular  servant,  &o.,  it  seems  to  us  that, 
if  the  defendants  had  asked  for  this  particular 
servant  amongst  many,  and  refused  to  be  driven 
by  any  other,  they  would  not  have  been  respou' 
sible  for  hia  acts  and  neglect.   If  the  driver  be 
the  servant  of  a  jobmaster,  we  do  not  think  he 
ceases  to  be  so  by  reason  of  the  owner  of  the 
carriage  preferring  to  be  driven  by  that  particular 
servant,  where  there  is  a  choice  amongst  more,  uiy 
more  than  a  hack  post'boy  ceases  to  be  tm 
servant  of  an  innkeeper  where  a  traveller  has  a 
particular  preference  for  one  over  the  rest,  on 
account  of  his  sobriety  and  oarefalness."  Referring 
to  Thorogood  v.  Bryan  (wM  supOt  If^ole,  J. 
that  "  the  negligence  of  " 
gmoe  of  the  oeceMed." 
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is  inaccnrately  worded.  Then  he  says :  "  It 
is  suggested  that  a  pansenger  in  a  pnblio 
conveyance  has  no  control  over  the  driTer. 
Bot  I  think  that  cannot  with  propriety  be 
said.  He  enters  into  a  contract  with  the 
owner,  whom  bv  his  servant,  the  driTer,  he  em- 
plovs  to  ^Te  nim."  The  learned  judge  coald 
not  have  meant  to  state  anytiiing  so  preposterous 
as  that  the  passenger  has  in  &ot,  or  even  by 
agreement,  any  power  or  right  to  control  the 
manner  of  driving  of  the  driver.  It  is  obvions 
that  he  again  rests  his  conclnsion  upon  the 
^l«ed  selection  of  the  convevance.  Then  he 
further  says  :  "  But  as  regards  the  present  defen- 
dant (he  means  plaintiff,  he  is  not  altogether 
without  fault.  He  chose  his  own  conveyance, 
and  must  take  the  consequences  of  any  default 
of  the  driver  whom  he  thought  fit  to  trust." 
VPliere  is  the  fault — i.e.,  want  of  care— in  doing 
that  which  evevy  passenger,  however  careful, 
who  travels  by  omnibus  does  and  must  do? 
Where  is  the  trust  in  a  man  whom  you  cannot 
know  beforehand ;  who  can  be  chai^d  at  any 
moment  during  the  jonm^  without  your  know- 
ledge or  consent  P  And  if  this  be  applied  as  a 
principle  to  railways  and  ships,  is  not  it  still 
more  glaringly  untrue  in  foctP  And  further, 
suppose  it  to  be  admitted  that  the  passenger  does 
select  and  thereby  does  trust,  and  is  therefore 
gnil^  in  that  nepect  of  want  of  ordinary  care, 
how  can  it  be  said  that  any  or  all  of  these  are  in 
the  end  partly  directly  a  cause  of  the  accident  f 
Cresswefl,  J.  evidently  desired  that  the  question 
should  be  further  considered.  He  does,  however, 
speak  of  the  passenger  as  of  one  "  who  employs 
the  driver  to  convey  him."  It  is  not  true  in  fact. 
Does  a  passenger  by  railway  select  or  employ  the 
engine-driver,  or  a  passenger  by  ship  select  or 
employ  the  officer  of  the  watc  h  ?  Williams,  J. 
gives  similar  reasons.  In  truth,  the  judgments  in 
Tkorogood  v.  Bryan  (uit  rup.)  all  amount  to 
saying  that  by  what  the  plaintiff  did,  he  made 
the  driver  his  agent  so  as  to  be  liable  for  his  acts. 
But.  if  he  did,  he  must  in  consistency  not  only  be 
by  reason  of  such  liability  deprived  of  his  remedy 
against  third  persons,  but  most  be  affirmatively 
liable  to  thira  persons.  In  truth,  the  driver  in 
the  case  is  not  the  servant  or  agent  of  the 
passmger,  and  has  not  even  anjr  one  of  the  attri- 
bntes  which  are  evidence  of  being  like  a  servant 
or  agent.  Tkorogood  v.  Brycm  (vM  tup.)  was 
BtatM  1^  Vaugban  Williams,  J.  to  have  been 
founded  on  a  dictum  of  Parke,  B.  in  Bridge  v.  The 
Orand  Jwnctum  Railway  Companti  (3  Mee.  &  W. 
244).  It  is  sometimes  also  said  to  have  followed 
BvtierfuHd  v.  ForrMter  (11  East,  60).  But  the 
latter  case  deals  only  with  the  question  of  the 
plaintiff  himself  being  the  direct  caose  of  his 
own  injury ;  although  there  has  been  a  previous 
negligence  by  the  defendants.  Only  the  plaintiff 
and  defendant  were  concerned.  It  is  not  in  point. 
In  Bridge  v.  The  Qramd  JwncUon  BailMay  Com- 
pamy  {wn  rap.),  in  1838.  the  declaration  was  for 
mjury  by  negligenoe  of  servants  of  the  d^endants 
in  t^e  conduct  of  a  tnun  of  the  defendants'.  The 
plea  was  that  tiie  train  of  carria^,  in  one  whereof 
the  ^intiff  was  a  passenger,  did  not  belong  to 
the  defendants,  nor  was  the  same  under  the  care 
and  management  of  the  defendants  or  their 
serrants;  and  that  the  persons  who  had  the 
ooatrol  and  management  of  the  train  of  carria^. 
in  one  viiareof  the  fdaintiff  was  ihen  bemg 
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carried,  were  guilty  of  negligence,  and  that  in 
part  by  and  through  the  neghgence  of  the  ^ast- 
mentioned  persons,  as  weU  as  in  part  by  and 
through  the  negligence  on  the  part  of  theservants 
oE  the  defendants,  the  collision  todc  place. 
Special  demurrer  that  the  plea  amounts  to  not 
guilty,  that  it  is  argumentative,  alleges  evidenoe, 
&c.  During  the  argument  Parke,  B.  said :  "  The 
question  is  whether  the  plea  is  not  altwether  bad 
in  substance.  It  is  consistent  with  all  the  facts 
stated  in  it  that  the  plaintiff,  or  those  under 
whose  guidance  he  was,  was  guilty  of  n^ligence 
and  yet  that  the  plaintiff  is  entitled  to  recorer. 
Can  it  be  said  that,  because  a  carnage  is  on  the 
wrong  side  of  the  road,  a  party  is  excused  who 
drives  against  it  f  It  ought  to  have  been  shown 
that  there  was  negligence  in  not  avoiding  the 
consequences  of  the  defendants'  defaults.  The 
principle  is  very  clearly  laid  down  in  Battm^ld 
V.  Forrester  (uin  Blip.)"  In  giving  judgment 
finally,  Parke,  B.  said :  "  The  plea  undoubtedly 
amounts  to  the  general  issue.  But  I  think  it  is 
also  bad  in  substance  on  the  ground  I  before 
stated,  that  all  the  facts  alleged  m  it  mn^  be  true, 
there  may  have  been  negligence  in  both  parties, 
and  yet  the  plaintiff  may  be  entitled  to  reooTor, 
The  rule  of  law  is  laid  down  with  pprfect  eorrect- 
neas  in  the  case  of  Buttsrfield  v.  f  orrestor  (vbi 
jup.),  and  the  rule  is  that,  although  there  mn- 
have  been  negligence  on  the  part  of  the  plaintin, 
yet,  unless  he  might  by  the  exercise  of  ordinary 
care  hare  avoided  the  consectnences  of  the  defen- 
dant's negligence,  he  is  entitled  to  recover;  if  b^ 
ordinaiT  care  he  might  have  avoided  them,  he  is 
the  author  of  his  own  wrong."  It  is  clear  tlat  tho 
case  dealt  with  the  proposition  laid  down 
in  BuUer^ield  v.  Forreeter  (ubi  mp.),  a  proposition 
wholly  distinct  from  that  in  question  in  Thorogood 
T.  Bryan  (ul>t  sup.).  The  only  applicable  words 
are  those  of  Parke,  B.  used  during  the  argument, 
and  omitted  in  the  final  judgment.  The  sugges- 
tion contained  in  the  words  was  challenged  before 
Thorogood  v.  Bryan  {uH  (wf  •)•  uid  was  argned  in 
banco  by  the  editors — ^Willes  and  £eating — of 
Smith's  Xeading  Gases.  In  the  note  to  Ashby  v. 
White  (Smith's  L.  C.  vol.  1, 8rd  edit.  p.  132,  a)  they 
said,  speaking  of  Bridge  v.  The  Grand  Junctitm 
Railway  Company  (vbiati^.):  "A  hasty  perusal  of 
the  report  of  that  case  might  lead  to  the  supposi- 
tion that,  according  to  the  tminion  of  the  court,  the 
plea  might  have  been  made  good  in  substance, 
though  not  in  form,  by  an  averment  that  the 
plaintiff's  driver  could  by  ordinary  care  have 
avoided  the  accident.  But  that  result  does  not 
by  any  means  follow  from  what  the  learned 
jud^eH  said,  much  less  from  what  they  actually 
decided.  It  may  perhaps  safelr  be  asserted  that 
the  plea  was  at  all  events  bad  in  substance  for 
not  alleging  that  the  passenger  who  brought  the 
action  was  guilty  of  negligence.  If  two  drunkon 
stage  coachmen  were  to  drive  their  respective 
carriages  against  each  other,  and  injure  the 
passengers,  each  would  have  to  pay  for  hu  own 
carriage  no  doubt;  but  it  is  inconceivable  that 
each  set  erf  passengers  should  by  a  fiction  ba 
identified  with  the  coachman  who  drove  them, 
so  as  to  be  restrictod  for  remedy  to  actitna 
against  their  own  driver  or  his  employer."  ^niis 
note  has  been  adopted  by  every  subsequent 
editor.  I  have  been  allowed  to  see  the  volume 
in  which  Thorogood  v.  Bryan  ilibfidpA  iar^|wted 
in  Pai^  fi.*s  own  Ubi^^«giVftiMQ^^^us 
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own  handwriting  "Qmere"  written  againat  the 
case,  and  also  "  See  the  note  in  Smith's  Leading 
Casefl."  The  inference  aeema  to  be  that  he,  npon 
whose  casual  dictum  the  case  of  Tkorogood  t. 
Bryan  {ubi  nip.)  is  assumed  to  be  foonded,  was 
not  satisfied  with  the  deoiaion.  In  Bigby  t. 
ifswitt  {ubi  mp.)  and  Oreenland  t,  Ghomlin 
{ubi  fiw.)  the  point  diacassed  was  that  raised  in 
BuUerfidd  t.  Forretter  {ubi  »up.).  They  are  not 
aothorities  in  support  of  Thorogood  v.  Bryan 
{uiti  mup.).  InTu/v.  iramian(2C.B.N.  a740), 
decided  in  1857,  the  present  point  was  not  raised. 
The  case  is  only  useful  for  the  remark  of  Vanghan 
Williams,  J.,  when  Thorogood  t.  Bryan  {vH  «up.) 
was  cited.  "  That  case,"  he  said,  "  has  been  made 
the  subject  of  some  damaging  remarks  in  the 
last  (the  fourth)  edition  of  Smith's  Ijeadiog 
Cases :  (voL  1,  p.  220,  a.)"  The  note  there  referred 
to  was  written  after  the  decision  in  Thorogood  v. 
Bryan  ivhi  9up.),  and  is  as  follows :  "  If  two 
drunken  coachmen  were  to  drive  their  respective 
carriages  against  each  other,  and  injure  the 
pBssengers,  each  would  have  to  bear  the  injury 
w  his  oim  carriage  no  doubt ;  but  it  seems 
hiffhly  unreasonable  that  each  set  of  passengers 
■hoold  a  fictixm  be  identified  with  the  coach- 
man who  drove  them,  so  as  t»  be  restricted  for 
remedy  to  at^ifnu  against  thev  own  driver  or  hia 
employer.  This,  nevertfaeleu,  appears  to  be  the 
result  of  the  dedsion  in  Thmrogood  v.  Bryan 
(kU  $uf.) ;  but  it  may  be  questioned  whether  the 
reasoning  of  the  court  in  that  case  is  consistent 
with  those  of  Bigby  v.  Eewiii  {ubi  tup.)  and  Green- 
land T.  Chaplin  (u&»  wp.),  or  with  the  series  of 
decisions  from  Quarman  v.  Burnett  (ubi  ru^.)  to 
EeedU  v.  The  London  and  North-  Wetiem  Bailuiay 
Company  {uhi  tup.).  Why,  in  the  particular  case, 
both  the  wrongdoers  should  not  be  considered 
liable  to  a  person  free  from  all  blame,  not  answer- 
able for  the  acts  of  either  of  them,  and  whom 
they  have  both  injured,  is  a  question  which 
seems  to  deserve  more  consideration  than  it 
received  in  Thorogood  v.  Bryan  {ubi  aup.)."  The 
case  of  Waite  v.  The  North-Eastern  BaiUoay 
Comjiony  (£.  B.  &  £.  719),  decided  in  1858, 

a Hires  to  be  examined.  It  was  an  action  on 
alf  of  an  infant  by  hia  next  friend.  The 
plaintiff,  an  infant  of  five  years,  with  hia  grand- 
mother, who  took  a  half  ticket  for  the  child 
sod  a  ticket  for  herself,  were  run  over  by  a 
pssfing  train  as  .they  were  cr^^ssing  the  railway, 
the  gnuidmother  being  killed,  l^e  jury,  in 
answer  to  questions  left. them  by  Martin,  B., 
found  that  the  defendants  were  guilty  of  negli- 
gence, that  Mrs.  Park,  the  grandmother,  was  ^so 
goiity  of  negligence  which  contributed  to  the 
accident.  No  neg;ligence  of  course  was  attributed 
to  the  infant  plaintiff.  A  verdict  was  entered 
for  the  pl^jitiff  with  leave  to  move  to  enter  it 
for  the  defendants.  Lord  Campbell  sud :  "  We 
think  the  mle  ought  to  be  made  absolute  for 
entering  a  verdict  for  the  defendants.  The  jury 
must  be  takm  to  have  found  that  Mrs.  Park,  the  , 
gnmdmother  of  the  infant  plaintiff,  in  whose  care 
he  was  when  the  accident  happened,  was  guilty  of 
ne^igenoe  withont  which  the  accident  would  not 
bave  happened;  and  that,  notwithstanding  the 
oegligHice  of  the  defondaiots,  if  she  hod  aoted 
npni  this  occasitti  with  ordinary  oantion  and 
pr^oioe  neither  she  herself  nor  the  infant  wonld 
me  sailed.  Under  such  <arcttmBtanc8B,  hod 
■he  aorriTed,  aba  coold  not  hare  maintained  any 
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action  against  the  company ;  and  we  think  that 
the  infant  is  so  identified  with  her  that  the  action 
in  his  name  cannot  be  maintained.  The  relation 
of  master  and  servant  certainly  did  not  subsist 
between  the  grandchild  and  the  graodmothn*, 
and  she  cannot  in  any  sense  be  considered  his 
anient ;  but  we  think  that  the  defendants  in  f nr- 
mshing  the  ticket  to  the  one  and  the  half  ticket 
fc«  the  other,  did  not  incur  a  greater  liability 
towards  the  grandchild  than  towards  the  grand- 
mother, and  that  she,  the  contracting  party,  must 
be  implied  to  have  promised  that  ordinary'  care 
should  be  tiJcen  of  the  grandchild.  We  do  not 
consider  it  necessary  to  offer  any  opinion  as  to 
the  recent  cases  in  which  passengers  by  coaches 
or  by  ships  have  brought  actions  for  damages 
suffered  from  the  negligent  management  of  other 
coaches  and  ships,  there  having  been  negligence 
in  the  management  of  the  coaches  and  ships  in 
which  thejf  were  travelling,  as,  at  all  events,  a 
complete  identification  seems  to  us  to  be  consti- 
tuted between  the  plaintiff  and  the  party  whose 
negligence  contributed  to  the  damage,  which  is 
the  alleged  cause  of  accion,  in  the  same  manner 
aa  if  the  j^intiff  had  been  a  baby  only  a  few 
days  old  to  be  carried  in  a  nnrse's  arms."  In  the 
Ezioheqaer  Chamber  Hellish,  for  the  defendants, 
commenced  by  saying  it  was  not  necessary  to 
determine  wluthw  Thorogood  v.  Bryan  {ubi  tup. 
was  or  was  not  corrent.  Cockbnrn,  C.J.  said  t 
"  I  put  the  case  on  this  groand,  that  when  a  child 
of  Budi  tender  and  imbecile  age  is  brought  to  a 
railway  station,  or  to  any  conveyance,  for  the  pur- 
pose of  bein^  conveyed,  and  is  wholly  unable  to 
take  care  of  itself,  the  contract  of  conve;fance  is 
on  the  implied  condition  that  the  child  is  to  be 
conveyed  subject  to  due  and  proper  care  on  the 
part  of  the  person  having  it  in  charge.  Such 
care  not  being  used,  when  the  child  has  no 
natural  capacity  to  judge  of  the  surrounding 
circumstances,  a  child  might  get  into  serious 
danger  from  a  stato  of  things  which  would  pro- 
duce no  disastrous  consequences  to  an  adult 
capable  of  taking  care  of  himself."  UjKm  this 
case  it  must  be  observed  that  the  action  was 
against  the  company  with  whom  the  contract  for 
conveyance  was  made.  It  m  v  be  that  the  reasons 
given  for  this  decision  mi^t  also  absolve  an 
independent  wrongdoer.  Bat  it  would  be  strange 
to  say  that  this  case  supports  Thorogood  v.  Bryan 
{ubi  aup.)  when  the  jud^  in  one  court  and  the 
counsel  in  the  other  declined  to  discuss  that  case. 
The  case  of  the  infant  might  be  decided  as  it  ia 
though  Thorogood  v.  Bryan  {ubi  *up.)  wem  dis- 
carded. In  Child  V.  Ream  (L.  Bep.  9  Ex.  176), 
decided  in  1874,  the  plaintiff,  a  platelayer  in  the 
employment  of  the  Great  Eastern  ilailway  Com- 
pany, was  returning  from  hia  work  upon  the  lino 
m  a  trolley,  which  was  upset  by  the  defendant's 
pigs  escaping  through  tne  fence  between  the 
defendant's  field  and  the  railway.  The  case  was 
heard  before  Bramwell,  Pigott,  and  Pollock,  BB. 
Bramwell,  B.  said  that  it  was  the  duty  of  the 
railway  company  to  keep  the  fence  in  a  reasonably 
fit  condition ;  t^t  by  reason  of  their  default  their 
property — i.a.,  the  railway — was  not  sufficiently 
protected ;  that  if  the  plomtiff  who  was  on  their 
property  by  their  leave  was  injured  by  reason  of 
that  want  of  protection  he  could  not  mun^ 
tain  an  action  against  the  defendants.    "  With* 
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it  IB  suflBcienfc  to  say  that  the  defendant's  pigs 
escaped  throngh  the  negligence  of  the  plaintifTs 
emplojeTB,  and  that,  having  met  with  the  accident 
through  his  employers*  negligence,  the  pluntiff 
cannot  maintain  anantionaeainst  the  defendant." 
Pi^tt,  B.  said:  "The  defendant,  then,  it  not 
being  shown  that  he  has  been  guilty  of  any  negli- 
gence, is  not  responsible  to  the  nuintifE  for  the 
accident  which  has  occorred."  bollock,  B.  said : 
"  If  the  case  were  within  the  passage  cited  from 
Shearman  &  Bedfield's  Law  of  Negligence,  2nd 
edit.,  p.  58,  sect.  46,  this  might  be  open  to  doubt ; 
but  that  passage  has  no  application  to  the  present 
case,  where  the  plaintin  met  with  his  injury 
through  being  upon  the  premises  originally  iu- 
suffioiently  protected  by  those  in  whose  employ- 
ment he  was."  The  learned  Baron  then  gave  an 
instance  of  a  rotten  carrii^,  by  which  he  seemed 
to  bring  back  the  case  to  Thorogood  v.  Bryan  {ubi 
«up.),  and  then  used  the  somewhat  startling 
figure  t  "  I  think  in  such  a  case  the  person  riding 
in  the  carria^  {i.e.,  the  rotten  oarriagn)  would  be 
identified  with  the  c«n*iage  {m.,  lito  rotten 
carriage)  in  which  he  was  riding."  In  what 
re^)ect,  to  what  purpose,  in.  regard  to  what  lia- 
bility or  disability,  is  not  stated.  Hie  learned 
judge,  in  giving  this  analogy,  was  trjring  to  aroid 
the  difficulty  of  saying  that  the  supposfld  plaintiff 
was  idratined  with  the  driver  or  owners  of  a 
carriage  in  which  he  was  a  passenger.  The  car- 
riage mentioned  is  therefore  a  carriage  not 
belonging  to  the  pl&intiff  or  under  hia  control. 
But  then  the  carriage  cannot  be  guilty  of  any 
negligence.  There  is  no  negligence  with  which 
to  identify  the  supposed  plaintiff.  If  the  sup- 
posed carriage  is  one  belonging  to  the  plaintiff 
and  there  is  negligence  in  using  it  in  a  rotten 
state,  and  such  rottenness  contributes  to  the 
accident,  it  is  not  a  case  in  point.  The  passage 
from  Shearman  &  B«dfield  on  2fegligence  is  »s 
folloire :  "  When  the  negligence  of  any  other 
person  is  imputed  to  the  plamtiff,  it  must  appear 
that  such  pnison  was  the  plaintiff's  agent  in  the 
transaction,  and  either  that  he  was  under  the 
'plaintifTs  control  or  that  he  controlled  the  plain- 
tiffs  conduct."  Considering  the  facts  of  the 
case,  and  what  was  said  by  Bramwell  and  Pigott, 
BB.,  it  cannot  be  fairly  said  that  this  case  was 
decided  on  the  authority  of  JTutrogood  v.  Brytm 
(uM  sup.).  In  Armsirong  v.  The  LancoBhire  emd 
Yorkehire  Bailway  Company  (ubi  sitpOi  decided  in 
1875,  the  plaintiff,  a  travelling  inspector  of  the 
London  and  North-Western  Bailway  Company, 
in  their  train  with  a  pass,  was  injured  by  the  tram 
in  which  he  was  running  into  waggons  of  the 
defendants  left  standing  at  a  crossway.  The 
jury  found  joint  negligence  in  the  management. 
A  verdict  was  directed  for  the  defendants,  with 
leave  to  move.  Bramwell,  B.  gave  judgment  dis- 
charging the  rule  on  the  ground  that  the  case 
could  not  be  distinguished  from  Thorogood  v. 
Bryan  (ubi  sup.).  He  made  the  important  state- 
ment that  "  it  must  not  be  supposed  that  he  was 
at  all  dissatisfied  with  Thorogood  t.  Bryan."  He 
somewhat  diminished  the  importance  of  his 
assent — the  first  expressed  by  any  English  judge — 
by  adding  that  he  "  also  thought  that  the  alleged 
negligence  of  the  defendants'  servants  did  not 
conduce  to  the  accident,  so  that  the  sole  negli- 
^nce  which  caused  the  accident  was  that  of  those 
m  charge  of  the  London  and  North- Wee  tern 
train."  H  this  was  so,  the  doctrine  of  Thorogood 
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V.  Bryan  (tthi  sup.)  was  not  wanted.  Pollock,  B. 
agreed  on  bothpoints.  But,  a&  to  the  doctrine 
laid  down  in  Thorogood  v.  Bryan  {ubi  ntp.),  he 
said:  " The  identification  does  not  inirolTe  any 
volition  on  the  part  of  the  passenger.  It  merely 
means  that  he  has  equal  rights  with  the  driver." 
And  again,  "  The  only  difficulty  arises  from  the 
use  of  the  word  '  identified '  in  the  judgment.  If 
it  is  to  be  taken  that  by  the  word  *  identified '  is 
meant  that  the  plaintiff  by  some  conduct  of  his 
own,  as  by  selecting  the  omnibus  in  which  he  was 
travelling,  has  acted  so  as  to  make  the  driver  his 
agent,  this  would  sound  like  a  strange  proposi- 
tion which  could  not  entirely  be  sustained.  But 
what  I  understand  it  to  mean  is  that  the  plaintiff, 
for  the  purpose  of  the  action,  must  be  taken  to  be 
in  the  same  position  as  the  owner  of  the  omnibos 
or  his  driver."  ■  This  no  doubt  reiterated  the 
resalt  of  the  judgment  in  Thorogood  v.  Bryan  (ubi 
attp.},  but,  with  deference,  does  not  elucidate  the 
means  b^  which  that  judgment  ires  arrived  at. 
or  ezplam  the  difficulties  which  ^Tepuzaled 
lawyers.  Then  comes  the  case  of  The  Mium  {ubi 
sup.),  decided  in  1861.  The  action  was  brought  in 
the  Admiralty  by  the  owner  of  cargo  on  ooard 
the  Lindisfame  against  the  owners  of  the  MHan 
for  l<ws  of  cargo  as  the  result  of  a  collision. 
Both  ships  were  held  to  blame.  Dr.  Loshington, 
in  considering  the  legal  consequences  of  that 
finding,  said :  "  The  principle,  I  apprehend,  of  this 
rule  of  common  law  is,  that  a  party  shall  not 
recover  where  he  himself  is  in  any  degree  to 
blame  for  the  loss.  Now,  cases  apart,  can  it  be 
reasonablv  contended  that  the  owner  of  a  cargo  is 
responsible  for  the  acts  of  the  master  and  crew  of 
the  vessel  in  which  his  goods  are  taken,  he  him- 
self not  being  owner  or  part  owner  of  the  ship? 
The  owner  of  the  cargo  does  not,  as  it  seems  to 
m^  commit  any  negli^nce  contributing  to  the 
loss ;  certainly  not  by  himself  personally,  raitatnly 
not  iyy  his  agents,  for  the  master  and  crew  are 
in  no  respect  under  his  control.  It  is  difficult  to 
conceive  how  he  can  be  pariie^  cfiminia  when 
he  is  not  so  either  as  principal  or  a^nt.  It  is 
ai^ed  that  he  should  be  so  considered  and 
deprived  of  his  remedjr  because  he  himself,  or  his 
agent,  selected  the  ship  by  which  his  goods  were 
carried.  But  there  is,  in  my  judgmoit,  in  the 
mere  selection  of  the  ship  tor  the  conveyance  of 
his  cargo  none  of  the  ingredients  which  constitute 
any  kind  of  responsibility  for  a  collision ;  for  I 
cannot  conceive  a  responsibility  for  an  act  done 
where  the  individual  luiS  not  either  by  himself  or 
his  agent  any  power  of  interference  or  controL 
.  .  .  I  decline  to  be  bound  by  Thorogood  t. 
BryoM  iubi  sup.) ;  because  it  is  a  single  case ;  be- 
cause I  know  upon  inquiir  that  it  has  been 
doubted  by  high  authority ;  because  it  appears  to 
me  to  be  not  reconcilable  with  other  principles 
laid  down  at  common  law ;  beoanse  it  is  direct^ 
ogunst  Say  v.  Le  Jfeos  <2  Shaw's  Sc.  App.  395) 
and  the  ordinary  practice  of  the  Admiralty  Cofurt." 
It  has  been  supposed  that  the  ultimate  ]a^:ment 
of  Dr.  Lnshington  was  inconsistent  with  this 
stout  disagreement ;  but  he  decided  to  give  the 
plaintiff  only  half  his  loss  upon  wholly  other 
grounds,  peculiar  to  the  Admiralty,  namdiy,  that 
it  had  always  been  the  practice  there,  instead  of 
saying  that  an  innocent  plaintiff  might  recover 
his  whole  loss  against  any  one  wron^oer,  to  say 
that  he  must  recover  part  from  one  ^4jP9r1  &om 
the  othen,  and  if  thet^itntf  iipaf^Md^luabom 
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each.  He  said  in  terms  that  the  plaintiff  most 
BUS  the  owners  of  the  ship  in  which  his  cargo 
was  for  the  other  half.  In  Spaight  t.  Tedcasue 
{tUn  rap.),  decided  in  the  House  of  Lords  in  1881, 
the  action  was  by  owners  of  a  ship  against  the 
owners  of  her  towing  tag.  The  ship  was  in 
chaive  of  a  compulsory  pilot,  who  it  was  alleged 
bad  by  negligence  contributed  to  the  injury.  It 
was  decided  in  an  elaborate  jndgment  that  there 
was  no  evidence  of  negligence  the  pilot  which 
had  oontribnted  to  the  acoideut.  It  was  there- 
fore not  necessary  to  review  the  decision  in 
Tkorogood  v.  Bryan  (ufei  rwp^.  With  regard  to  it 
Lord  Blackburn  said:  "The  counsel  for  the 
aiq>ellant8  did  not  rest  their  caae  on  this  point  of 
law,  and  it  was  not  argued  at  your  Lordships'  bar. 
It  is  one  of  general  importuice,  and,  if  it  were 
necessary  to  decide  it  either  way.  I  should  wish  to 
bare  a  farther  argament  apon  the  point."  These 
being  the  English  cases,  it  was  interesting  and  pro- 
fitable, as  it  always  is,  to  consider  the  American 
cases.  Several  were  cited  to  as — some  before  and 
some  subsequent  to  Thorogood  v.  Bryan  {ubi  sup.). 
In  Smith  V.  Smith  (2  Pickering  Rep.  621),  decided 
in  1825  by  the  Supreme  Court  of  MaaeaohasettB, 
the  action  was  for  injury  to  the  plaintiff's  horse 
by  an  obstruction  in  the  highway  placed  by  the 
defendant.  It  raised  the  question  decided  in 
BtiUerfield  v.  Forre$ier  (wri  »up.),  not  the 
doctrine  of  Thorogood  v.  Bryan  (ubi  «up.). 
In  Sunpcon  v.  Hand  (6  Whartcm's  Bep.  311), 
decided  in  1840  by  the  Supreme  Court  of  Fennsyl- 
TBiiia,  the  action  was  for  mjury  to  Spanish  hides 
of  the  plaintiff  on  board  the  Thorn  against  the 
owners  of  the  WUliam  Henry.  Contributory 
negligence  was  alleged,  and  that  the  Thorn  was 
alone  to  blame.  Gibson,  C.J.  said:  "It  is  an 
undoubted  rule  that  for  a  loss  from  mutual 
i^ligence  neither  party  can  recover  in  a  court  of 
common  law  .  .  .  Vanderplank  v.  Miller  {ubi 
it^.) "  he  says,  "  is  an  authority  that  the  owner  of 
goods  on  board  cannot  recover."  He  then  says : 
"There  is  at  least  privity  of  contract  between  a 
merchant  and  his  carrier,  and  the  former,  when 
he  commits  the  management  and  direction  of  his 
goods  to  the  latter,  giving  him,  as  he  does, 
authority  to  labour  and  travail  about  the  transpor- 
tatim  m  them,  necessarily  constitntes  him  to 
some  extent  his  agent."  It  does  not  seem  clear 
that  the  owner  of  cargo  gives  the  authority  sug- 
gested, if  by  it  iti  meant  the  authority  to  an 
agent  by  a  principal.  The  owner  of  cargo 
contracts  with  the  shipowners  that  the  latter 
will  carry  his  goocU;  but  the  relation  is 
that  of  CD-contractors,  not  that  of  principal  and 
•gent.  The  case  of  Chapman  v.  The  Netohaven 
Railway  Company  (5  Smith  Bep.  341),  decided 
in  June  1859,  was  before  the  Court  of  Appeal  in 
New  York  on  appeal  from  the  Supreme  Court  of 
New  York.  The  action  was  for  damages  from  a 
collision  between  a  train  of  the  New  York  and 
Harlem  Railway  Company,  on  which  the  plaintiff 
was  a  passenger,  and  a  freight  train  of  the  defen- 
cUmts.  The  plaintiff  had  a  verdict  and  judgment 
at  the  trial  before  Buer,  J.,  which  were  upheld  in 
the  Superior  Court.  In  the  Court  of  Appeal 
therefrom,  Johnson,  C.J.  said  :  "There  was  evi- 
desice  of  negligence  in  the  management  of  each 
tnun,  and  the  position  on  which  the  defendants 
rely  is  that  such  negligence  on  the  part  of  the 
Harlem  train  as  woola  predade  that  company 
&om  an  action  against  the  defendants  will  also 


preclude  the  plaintiff  from  sustaining  his  action. 
The  general  role  is,  that  one  who  receives  an 
injury  from  the  negligence  of  another  maj 
maintain  an  action  for  his  damages.  Upon  this 
rule  a  natural  and  reasonable  exception  has  been 
engrafted,  that  if  the  injured  party  by  his  own 
negligence  has  contributed  to  the  injury,  he 
cannot  maintain  an  action,  unless  the  nnghgence  of 
the  other  party  has  been  so  gross  in  its  character 
as  to  be  equivalent  to  a  wilfnl  injury.  I  do  not 
think  this  exception  or  any  reasonable  ^tension 
of  it  can  be  applicable  to  the  plaintiff.  He  was 
a  passenger  on  the  Harlem  cars,  conducting  him- 
self as  he  lawfully  ought,  having  no  control  over 
the  train  or  its  management ;  on  the  contrary, 
bound  to  submit  to  the  regulations  of  the  com- 
pany and  the  directions  of  their  officers.  To  say 
that  he  is  chargeable  with  negligence  because 
they  have  been  guilty,  is  plainly  not  founded  on 
any  fact  of  conduct^  on  his  part,  but  is  mere 
fiction."  After  discussing  Thorogood  v.  Bryan 
iubi  tvp.),  the  Chief  Justice  says :  "  But  I  do  not 
see  the  justice  of  the  doctrine  in  connection  with 
the  r>ase  before  us.  It  is  entirely  plain  that  the 
plaintiff  has  no  control,  no  management,  even 
no  advisory  power  over  the  train  on  which  he 
was  riding.  Even  as  to  selection,  he  had  only 
the  choice  of  going  by  that  railroad  or  by  none. 
To  attribute  to  him,  therefore,  the  nwligence  of 
the  agents  of  the  company,  and  thus  oar  him  of 
a  right  of  recovery,  is  not  applying  any  existing 
exception  to  the  general  rule  of  law,  but  is  form- 
ing a  new  exception  which  does  not  in  fact  rest 
upon  the  reason  of  the  original  exception,  and  is 
based  on  fiction,  and  inconsistent  with  justice." 
Six  judges  were  parties  to  this  judgment! 
A  more  absolute  negation  of  every  point 
aeriatim  in  Thorogood  v.  Bryan  («6t  svp.)  cannot 
be.  In  Colegrove  v.  The  New  York  and  Newhavan 
Biailway  Company  (6  Smith's  Rep.  492),  decided 
in  Dec.  1859,  f^ain  before  the  Court  of  Appeal  in 
New  York,  the  question  was,  whether  the  action 
could  be  maintained  against  both  railway  com- 
panies. The  verdict  and  judgment  for  the  plain- 
tiff, a  passenger  in  the  New  York  and  Harlem 
Railway,  were  maintained  and  affirmed  against 
the  defendants.  In  JFVancw  Brown  v.  The  New 
York  Central  BaUwaiy  Company  (31  Barbour's 
Rep.  385),  decided  in  June  1860,  before  the 
Supreme  Court  of  New  Yoik,  the  plamtiff  had 
employed  Thomas,  the  owner  and  driver  of  a 
stage  coach  from  Albion  to  Batavia,  to  oarry  her 
to  Elba,  a  place  betwew  those  villages,  and  had 
taken  her  seat  in  the  stage  with  other  passengers. 
The  route  was  across  the  track  of  the  defendants* 
railroad.  The  conductor  of  the  railway  train 
was  dropping  two  cars  at  Albion.  He  performed 
the  operation  near  the  crossing,  the  train  going 
fast.  The  driver  of  the  coach  attempted  to  cross 
in  front  of  the  two  detached  cars  wnich  were  in 
motion,  and  was  caught  by  them.  It  was  con< 
contended  for  the  plaintiff  that,  assuming  both 
drivers  to  have  been  negligent,  as  the  jury  found, 
so  as  that  the  joint  negligence  produced  the 
accident,  the  plaintiff  was  entitlcKl  to  recover. 
This  the  court  denied  ou  the  authority  of  Thoro- 
aood  V.  Bryan  {vH  sup.).  The  case  was  bronght 
or  appeal  before  the  Court  of  Appeals  of  New 
York  (5  Tiffany's  Bep.  597),  as  Brown  v.  The  New 
York  Central  SnUroad  Oommmy,  in  Jane  1865. 
Davis,  J.  said:  "  Since  1^  trud  ort^Biaeti«f  ^e 
decisions  of  this  oonrfeHifl'*''' 
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haven  Baihoay  Company  and  Colegrove  v.  The 
New  York  and  Newhaven  BaUway  Company  have 
been  published.  I  do  not  perceive  why  those 
cases  do  not  dispose  of  the  qaestion  as  to  the 
negligence  of  the  driver  in  this  case.  The  plaintifE 
was  a  passenger  in  a  public  stage.  She  had  no 
control  of  its  nanagement  or  direction,  and  occu- 
pied no  relation  to  the  driver  different  from  that 
irhich  passengers  occnpy  to  any  public  carrier  of 
persona.  In  principle  there  is  no  difference 
nrhatever  between  the  relation  to  the  carrier  and 
that  of  a  passenger  on  a  train  of  railway  cars. 
But  a  majority  of  the  judges  are  of  opinion  that 
the  true  rule  in  a  case  of  this  kind  was  laid  down 
at  the  circuit."  The  majority  could  not  have 
intended  to  overrule  the  former  cases,  and  must 
therefore  have  seen  some  distinction  which  escapes 
ns  between  this  case  and  them.  The  same  diffi- 
culty seems  to  have  been  felt  in  America,  for 
although  one  cannot  on  reflection  suppose  that 
the  judges  in  the  last  case  intended  to  impeach 
the  previous  recent  decisions  of  thoir  own  court, 
it  was  thought  that  they  bad  so  intended.  In 
Mooney  v.  The  Bvdson  Biver  liailroad  Company 
(5  Boberteon,  5^),  decided  in  May  1868.  the  action 
was  hv  the  plaintiff  against  two  companies,  the 
defendants  and  the  Tenth  Avenue  Bailway  Com- 
pany, in  whose  train  he  was  a  passenger.  The 
verdict  was  for  the  pluntiff.  On  a  motion  for  a 
new  trial,  questioning  thejndge's  charge,  in  the 
Superior  Court  of  New  York,  Bobertson,  O.J. 
said :  "  The  court  in  substance  charged  the  jnr^ 
that  the  defendants  were  jointly  responsible  if 
they  were  both  guilty  of  concurring  n^ligence, 
and  so  the  jary  found.  The  charge  was  made 
pursuant  to  the  decisions  of  the  Court  of  Appeals 
tn  Chapnum  v.  The  Newhaven  Railway  Company 
and  Oolegrove  v.  The  New  York  and  Newhaven 
Companies ;  but  I  understand  the  decision  in  the 
subsequent  case  of  Brown  v.  The  New  York  Central 
Railway  Company  to  have  in  a  great  measure 
overruled  those  decisions."  A  new  trial  was 
ordered.  The  question,  however,  was  again 
before  the  Court  of  Appeals  of  New  York  in 
Webster  v.  The  Hudeon  Btver  Bmlroad  Company 
(11  Tiffany,  260),  decided  in  June  X868.  The  plain- 
tiff was  a  passenger  by  the  Hudson  and  Boston 
BMlroad  Compui^.  The  negligence  of  the  defen- 
i^nts  was  established  and  not  questioned.  The 
judge  refused  to  charge  that  if  the  Hudson  and 
Boston  Bailroad  car,  on  who^e  train  the  plaintiff 
was  a  passenger  was  also  guilty  of  negligence,  the 
plaintiff  cannot  recover  against  the  defendants. 
This  refusal  was  upheld  by  the  General  Term 
Court  and  thereupon  the  appeal.  Hunt,  C.J.,  in 
the  Appeal  Court,  said :  "  It  is  not  pretended  that 
the  plaintiff  was  guilty  of  any  personal  negli- 
gence, or  that  it  was  within  his  power  by  any 
means,  or  in  any  degree,  to  have  prevented  the 
collision  by  which  he  was  injured.  .  .  .  The 
imputation  to  the  plaintiff  of  the  negligence  of 
another  is  based  upon  no  sound  prin^^iple."  The 
judge  then  declared  that  Chapmanv.  TheNewhaven 
Railway  Company  and  Colegrove  v.  The  Sarlem 
RaUioay  Company  were  in  point,  and  that  Brown 
V.  The  New  York  Sailway  Cott^any  is  not  incon- 
sistent with  them.  The  verdict  and  judgment 
were  affirmed.  Since  the  argument  before  us,  we 
have  seen  in  the  American  Law  Record,  April  1886, 
No.  X.,  the  case  of  Little  r.  ffackeli,  in  Jan.  1886, 
before  the  Supreme  Court  of  the  United  States  in 
error  from  the  District  Gonrt  of  New  Jersey. 
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Field,  J.  gave  the  judgment : "  The  plaintiff  below 
was  injured  by  a  collision  between  a  train  of  the 
Central  Bailroad  Company  of  New  Jersey  and  a 
hack  carriage  in  which  the  plaintiff  was  riding. 
The  defendant  legally  represented  the  railroad 
company.  The  plaintiff  nad  hired  the  pnblio 
hackney  carriage  and  had  directed  it  to  drive  him 
to  a  park.  The  collision  oconrred  whilst  the 
carriage  was  orossing  the  nilwOT  track.  Then 
was  evidence  that  ooth  the  luriver  and  the 
servants  of  the  railway  oomtMny  were  gnilty  of 
negligence  which  partly  directly  caused  the 
accident.  The  jndge  charged  the  jury :  '  I  charge 
yon  that  when  a  person  hires  a  public  hack 
carriage,  which  at  the  time  is  in  the  care  of  the 
driver,  for  the  purpose  of  contemporary  convey- 
ance, and  g^ves  directions  to  the  driver  as  to  the 
place  or  places  to  which  he  desires  to  be  con- 
veyed, but  gives  no  special  directions  as  to  his 
mode  or  manner  of  driving,  he  is  not  responsible 
for  the  acts  of  negligence  of  the  driver,  and  if  ha 
sustains  an  injury  means  of  a  collision  between 
his  carriage  and  another,  he  may  recover  damages 
from  any  party  by  whose  fault  or  n^ligence  the 
injury  ooourred,  whether  that  of  the  driver  of 
the  carriage  in  which  he  waa  driving,  or  of  the 
driver  of  the  other.  He  may  sue  either.  The 
negligence  of  the  driver  of  the  oarrii^  in  which 
he  IS  riding  will  not  prevent  him  from  reoovering 
damages  against  the  ether  driver  if  he  was  ne^i- 
gent  at  the  same  time.'  The  plaintiff  recovered 
judgment,  and  the  instruction  was  alleged  as 
error  for  which  its  reversal  is  sought."  The  judg- 
ment then  discusses  all  the  English  cases.  With 
regard  to  Thorogood  v.  Bryan  [ubi  tvp.).  Field,  J. 
continues :  "  Wlbat  is  meant  by  the  passenger 
being  '  identified  with  the  carriage,*  or  '  with  vbe 

ferson  having  its  manf^ement,*  is  not  very  cleiv. 
n  a  recent  case  Pollock,  B.  said  that  he  under- 
stood it  to  mean  '  that  the  plaintiff  for  the  pur- 
pose of  the  action  mnst  be  taken  to  be  in  the 
same  position  as  the  owner  of  the  omnibus  or  hia 
driver.  .  .  .  Assuming  this  to  be  the  correct 
explanation,  it  is  difficult  to  see  upon  what  prin- 
ciple the  passenger  can  be  considered  to  be  in 
tbe  same  position  with  referenco  to  the  n^ligent 
act  as  the  driver  who  committed  it,  or  his 
master  the  owner.*  Oaaes  cited  .  .  .  ahow 
that  the  relation  of  master  and  servant  does  not 
exist  between  the  passenger  and  the  driver,  or 
between  the  passenger  and  the  owner.  In  the 
absence  of  this  rdation,  the  impntation  of  their 
negrtigenoe  to  the  passenger  where  no  famlt  of 
omission  or  commission  is  chargeable  to  him  is 
against  all  legal  rules.  .  .  .  The  troth  u,  the 
decision  in  Thorogood  v.  BryBn  rests  upon  inde< 
fensible  grounds.  The  identification  of  the 
passenger  with  the  negligent  driver  or  owner 
without  his  personal  co-operation  or  management 
is  a  gratnitous  assumption.  There  is  no  soch 
identification."  The  judge-  then  cited  several 
American  cases  to  the  same  effect,  and 
upholds  the  instruction  and  verdict  for 
the  plaintiff.  After  having  f^ns  l^^riously 
inquired  into  the  matter,  and  having  con- 
sidered the  case  of  Thongood  v.  Bryan  {iM 
Mup.),  we  cannot  see  any  principle  on  which  it  can 
be  supported,  and  we  think  that,  with  the  exoep 
tion  of  the  weighty  opinion  of  Lord  Bramwel], 
though  that  does  not  seem  to  be  a  final  view,  the 
preponderance  of  judicial  and  pr^e^niimalalmion 
in  England  is  agains&fiiJ^e^tiWUAN^^  of 
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judicial  opinioa  in  America  is  a^iainst  it.  We  are 
of  opinion  that  the  proposition  maintained  in  it  is 
essentially  nnjost  and  inconsistent  with  other 
recognised  principles  of  law.  As  to  the  propriety 
of  dealing  with  it  at  this  time  in  a  eoort  of 
appeal  it  u  a  case  which,  from  the  time  of  its  pnh> 
liestion,  has  heen  ccmatantly  criticised,  l^o  one 
can  fasiTe  gone  into,  or  have  abstained  from  ^ing 
into  an  omnibas.  railroad,  or  ship,  on  the  faith  m 
the  decision.  We  therefore  think  that,  now  the 
qoestion  is  for  the  first  time  before  an  English 
Court  of  Appeal,  the  case  of  Thorogood  v.  Bryan 
must  be  overmled.  It  follows  that  the  proposi- 
tions stated  at  the  commencement  of  this  judg- 
ment contain  the  law  on  this  matter,  perhaps  not 
exhanstively,  and  that  the  proposition  contained 
in  Thorogood  v.  Bryan  (ubi  sup.)  is  not  to  be  added 
to  them.  We  have  therefore  to  apply  those  pro- 
positions to  the  actions  mentioned  in  the  special 
case.  But  before  doing  so  we  must  state  that,  for 
the  reasons  giren  by  Butt,  J.,  we  are  in  accord 
with  him  in  saying  that  actions  brought  under 
Lord  Campbell's  Act  are  not  Admiralty  actions 
at  all ;  that  they  are  pure  common  law  actions ; 
that  they  are  not  tODched  by  the  Judicature  Act 
1873,  8.  2o,  sab-Beet.  9 ;  that  they  are  to  be  ruled 
in  every  respect  by  the  common  Jaw.^  We  desire 
to  say  that  we  do  not  express  in  tliis  judgment 
•ny  opinion  as  to  whether  an  action  brought  at 
common  law,  in  respect  to  damage  to  cargo,  wUU 
by  Tirtne  of  the  above  section,  oe  governed  by 
the  Admiralty  practice  laid  down  in  the  case  of 
The  MUan  {uhi  mp.),  or  whether  the  application 
of  the  section  is  to  be  limited  to  actions  for  injury 
to  one  of  two  ships,  or  to  both,  by  a  collision 
between  them.  In  Armstrong's  action  a  point  is 
BQggested  that  he  ought  not  to  recover  against 
thedefendants,  the  owners  of  the  Bemina,  because 
he  oonld  not  recover  against  the  owners  of  the 
Bmhire,  He  would,  in  an  action  against  the  latter, 
be  met  by  the  doctrine  of  the  accident  being 
occasioned  b^  the  negligence  of  a  fellow-servant. 
The  suggestion  would  go  far.  It  would  applv 
where  passengers  or  goods  are  carried  by  rail- 
way, or  in  ship,  under  a  notice  limiting  the 
liafaiUty  of  the  railway  company  or  shipowner.  It 
-would  work  manifest  injustice  by  enabling  a 
person  to  take  advantage  of  a  contract  to  which 
he  was  a  stranger,  and  for  the  advantage  cl  which 
he  had  given  no  consideration.  The  rule  of  law 
is,  that  a  person  injured  by  more  than  one  wrong- 
doer may  maintun  an  action  for  the  whole  damage 
done  to  him  against  anj  of  them.  There  is  no 
condition  that  he  might,  if  he  pleased,  maintain  an 
action  against  each  of  them,  There  is  no  disad- 
vantage to  the  one  sued,  because  there  is  no  con- 
tribution between  joint  wrongdoers.  The  plaintiff 
Armstrong  is  therefore  entitled  to  judgment 
for  the  whole  of  the  damf^;8a  he  may  be  able  to 
prove,  according  to  the  rule  of  damages  laid  down 
m  Lord  Campbell's  Act.  So  in  the  case  of  the 
plaintiff  Toeg.  In  the  case  of  Owen,  the  deceased 
wu  personally  negligent,  so  that  his  negligence 
was  partly  directly  a  cause  of  the  injury,  he  could 
not  uve  roooTered,  neitHer  can  his  aoministratriz. 
The  two  oases  mast,  aooording  to  the  agreement 
between  the  Darties,  be  sent  to  the  registrar  and 
merchants.  I  have  been  allowed  by  my  brother 
Lopes  to  say  that  this  iud^nent  is  nis  as  well  as 
mine,  though  I  hapn  ne  mil  add  some  obsezra* 
tions  of  his  own. 
LamuTiIkJ.— This  was  a  special  case,  and  was 
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in  substance  as  follows :  Three  actions  were 
brought  in  the  Admiralty  Division  of  the  High 
Court  by  the  respective  legal  personal  representa- 
tives ot  three  persons  on  board  the  Bmhire 
against  the  owners  of  the  Beraina.  Those 
persons  were  killed  by  a  collision  between  the 
two  vessels,  both  of  which  were  negligently  navi- 
gated. One  <A  the  three  persons,  was  a 
passen^r  on  the  Bushire.  One  Armstrong  was 
an  engineer  of  the  ship,  but  was  not  to  blame  for 
the  collision.  The  third,  Owen,  was  her  second 
officer,  and  was  in  charge  of  her,  and  was  him- 
self to  blame  for  the  collision.  Alt  three  actions 
are  brought  under  Lord  Campbell's  Act  (9  &  10 
Yict.  c.  93),  The  questions  for  decision  are 
whether  any,  and  if  any  which,  of  these  actions 
can  be  maintained,  and,  if  any  of  them  can,  then 
whether  the  damages  recoverable  are  to  be 
measured  according  to  the  principles  which  pre- 
vail at  common  law  or  according  to  those  which 
are  adopted  in  the  Conrt  of  Admiralty  in  cases 
of  collision.  In  order  to  determine  these  ques- 
tions it  is  first  necessary  to  consider  the  statute 
on  which  the  questions  are  founded,  for  it  must 
not  be  forgotten  that  such  actions  as  these  coold 
not  be  broa^ht  at  common  law.  Neither  oonld 
they  be  maintained  in  the  Court  of  Admiraltv 
before  that  court  became  a  branch  of  the  Hign 
Conrt  by  virtne  of  the  Judicature  Acts  1873  and 
1876.  Lord  Campbell's  Act  (9  &  10  Vict.  c.  93) 
enacts  by  sect.  1  that,  "Whenever  the  death  of  a 
person  snail  be  caused  by  wrongful  act,  neglect, 
or  default,  and  the  act,  neglect,  or  default  is  snch 
as  would,  if  death  had  not  ensued,  have  entitled 
the  party  injured  to  maintain  an  action  imd 
recover  damaiies  in  respect  thereof,  then  and  in 
every  such  case  the  person  who  would  have  been 
liable  if  death  had  not  ensued  shall  be  liable  to  an 
action  for  damages,  notwithstanding  the  death  of 
the  person  injured."  Then  by  sect.  2  it  is  enacted 
that  such  action  shall  be  for  the  benefit  of  the 
wife,  husband,  parent,  and  child  of  the  deceased, 
and  shall  be  brought  in  the  name  of  his  or  her 
executor  or  administrator.  The  2nd  section  then 
goes  on  as  follows:  "And  in  every  such  actirai 
the  jury  may  give  snob  damages  as  they  may 
think  proportioned  to  the  injury  resulting  from 
such  death  to  the  parties  respectivelv  for  whom 
and  for  whose  benefit  such  action  shall  oe  brought, 
and  the  amount  so  recovered  (after  deducting 
the  costs  not  recovered  from  the  defendant)  shall 
be  divided  amongst  the  before-mentioned  parties 
in  such  shares  as  the  jury  by  their  verdict  shidl 
find  and  direct."  This  provision  as  to  damages 
was  wholly  inapplicable  to  the  Court  of  Admi- 
ralty when  Lord  Campbell's  Act  was  passed.  At 
that  time  no  action  for  damages  in  the  then 
technical  sense  of  the  expression  could  be  brought 
in  the  Court  of  Admiralty.  Moreover,  that  court 
did  not  consist  of  a  judge  and  jury,  nor  had  it 
any  machineiT  for  summoning  juries  by  whom 
dajnages  could  be  assessed  or  by  whom  damages 
could  be  divided  amongst  the  persons  beneficiiuly 
entitled  to  them  by  the  statute.  Although,  there- 
fore, actions  under  Lord  Gampbell|a  Act  can  now 
be  brought  in  the  Admiralty  Division  of  the 
High  Court,  it  is  plain  that  the  damages  mast  be 
assessed  by  a  jniy  as  directed  by  the  statute,  and 
not  by  the  judge,  with  or  without  other  assistance, 
according  to  the  rules  which  are  usually  applied 
in  that  conrt  in  oases  of  collisi^i^^^Wfamltiie 
Judicature  Acts  passef^'ilid^mb^r^iH^wmy 
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had  no  mles  applicable  to  actions  bronsht  nnder 
Lord  Campbell  B  Act,  simply  becanBe  that  oonrt 
had  no  jnriB<Uetion  to  try  each  actions.  It 
follows,  as  a  conseqoence,  trat,  whether  we  regard 
the  right  to  sne  or  whether  we  regard  the 
damages  to  be  recovered  in  actions  fonnded  upon 
Lord  Campbell's  Act,  it  is  impossible  to  comply 
with  Bub-sect.  9  of  sect.  25  of  tne  tTndicatnre  Act 
1873.  It  is  manifest  that  this  clause  in  the  Judi- 
cature Act  has  no  application  to  soch  actions, 
although  it  does  apply  to  ordinary  actions  for 
collision  at  sea.  Earing  cleared  the  ground  thus 
far,  it  ia  necessary  to  return  to  the  statute  attd 
see  under  what  circumstances  an  action  npon  it 
can  be  supported.  The  first  matter  to  be  con- 
sidered is,  whether  there  has  been  any  such 
wrongful  act,  neglect,  or  default  of  the  defen- 
dants as  would  if  death  had  not  ensued  have 
entitled  the  three  deceased  persons  respectively  to 
have  sued  the  defendants.  Now,  as  regards  one  of 
these,  viz.,  Owen,  the  second  officer,  who  was  him- 
self to  blame  for  the  collision,  it  is  clear  that  if 
death  had  not  ensued  he  coold  not  have  main- 
tained an  action  i^inst  the  defendants.  There 
was  negligence  on  his  part  contributing  to  the 
collision,  and  no  evidence  to  show  that,  notwith> 
standing  his  negligence,  the  defendants  could,  by 
taking  reasontwle  care,  have  avoided  the  col- 
lision. There  was  what  iacalled  such  contributory 
negligence  on  bis  part  as  to  render  an  action  by 
him  ansustainable.  It  follows,  therefore,  tlut 
his  representatives  can  recover  nothing  under 
Lord  Campbell's  Act  for  his  widow  and  children, 
and  their  action  cannot  be  maintained.  The  other 
two  actions  are  not  so  easily  disposed  of.  They 
raise  two  qnestions,  viz.  (1)  whether  the  pas- 
senger To^,  if  alive,  conld  have  successfully  sued 
the  defendants,  and,  if  he  could,  then  (2)  whether 
there  is  any  difference  between  the  case  of  the 
passenger  and  that  of  the  engineer  ArmBtrot^. 
The  learned  judge  whose  deciBion  is  under 
review,  felt  himself  bound  anthoritv  to  decide 
both  actions  against  the  plaintiffs.  The  autho- 
rities which  the  learned  judge  followed  are 
Tliorogood  v.  Bryan  (8  C.  B.  115)  and  Armatrong 
T.  The  Lancaahvn  and  Yorkshire  Baihoay  Com- 
pany (33  L.  T.  Bep.  N.  S.  228 ;  L.  Eep.  10  Ex.  47), 
and  the  real  question  to  be  determined  is,  whether 
thOT  can  be  ijroperly  overmled  or  not.  Thorogood 
T.  Bryan  (uin  sup.)  was  decided  in  1849,  and  has 
been  generally  followed  at  Nisi  Prius  ever  since 
when  cases  like  it  have  arisen.  Bnt  it  is  curious 
to  Bee  how  reluctant  the  courts  have  been  to 
affirm  its  principle  after  argument ;  and  how 
they  have  avoided  doing  so  and  have  preferred, 
when  possible,  to  decide  the  cases  before  them  on 
other  grounds,  see,  for  example,  Bighy  v.  Sewitt 
(5  Ex.  240) ;  Greenland  t.  Chaplin  (5  Ex.  243) ; 
WaUe  T.  The  Norlh-Eatlem  Railway  Company 
(E.  B.  &  E.  719).  I  am  not  aware  that  Uie  prin- 
ciple on  whi<^  Thorogood  v.  Bryan  {vhi  «up,)  was 
decided  has  ever  been  appro vi&d  by  any  court 
which  baa  had  to  consider  it.  On  the  other  hand, 
that  case  has  been  criticised  and  said  to  be  con- 
trary to  principle  by  persons  of  the  highest  emi- 
nence, not  only  in  this  country,  bnt  also  in  Scot- 
land and  America,  and  whitet  it  is  true  that 
Thorogood  v  Bryan  {uH  sup.)  has  never  been  over* 
ruled,  it  is  also  true  that  it  has  never  been  affirmed 
by  any  court  which  conld  properly  overrule  it,  and 
it  cannot  be  yet  said  to  have  oecome  indisputably 
settled  law.  I  do  not  think,  therefmre,  that  it  is 


too  late  for  a  court  of  appeal  to  reconsider  it  and 
to  overrule  it  if  clearly  contrary  to  well-settled 
l^;al  principles.  Thorogood  v.  Bryan  {vhi  tup.) 
was  aa  action  founded  on  Lord  Campbdt's  A!ct- 
The  facts  were  shortly  as  toUowB :  The  deoeased 
was  a  passenger  on  the  ontside  of  an  omnibas,  and 
he  had  just  got  off  it.  He  was  knocked  down  and 
killed  by  mother  omnibus  belonging  to  the  defen- 
dant. 'There  was  negligence  on  the  part  of  the 
drivers  of  both  omnibuses,  and  it  appears  that 
there  was  also  negligence  on  the  part  of  the 
deceased  himsdf.  The  jury  found  a  verdict  for 
the  defendant,  and  there  does  not  seem  to  have 
been  any  r^son  why  the  court  should  have  dis- 
turbed the  verdict  il  not  driven  to  do  so  on  tech- 
nical grounds.  In  those  days,  however,  a  mis- 
direction by  the  judge  to  the  jury  compelled  the 
court  to  grant  a  new  trial,  whether  any  injustice 
had  been  done  or  not ;  and  accordingly  the  plain- 
tiff moved  for  a  new  trial  on  the  ground  of  mis- 
direction, and  it  is  with  reference  to  thu  point 
that  the  decision  oi  the  court  is  of  importuioe. 
The  learned  jndge  who  tried  the  ease  told  the  jniy 
in  effect  to  find  tar  the  defendant,  if  they  thought 
that  the  deceased  was  kiUed  either  1^  reason  of 
his  own  want  of  care  or  by  reason  of  want  of 
care  on  the  part  of  the  driver  of  the  omnibns  off 
which  he  was  getting.  This  last  direction  was 
complained  of,  but  was  upheld  W  the  court.  Hence 
the  importance  of  the  case.  The  ratio  decidendi 
was,  that  if  the  death  of  the  deceased  was  not 
occasioned  by  his  own  negligence  it  was  ooca' 
sioned  by  the  negligence  of  ooth  drivers,  and  that, 
if  so,  the  negligence  of  the  driver  of  the  omnibns 
off  which  the  deceased  was  getting  was  the  negli- 
gence of  the  deceased  ;  and  the  reason  for  so 
holding  was  that  the  deceased  had  voluntarily 

S laced  himself  under  the  care  of  that  driver, 
[aule,  J.  puts  it  thus,  at  p.  131 :  "  The  ^ceased 
must  be  oonsidered  as  identified  with  the  driver 
of  the  ommbns  in  whioh  he  voluntarily  became  a 
pasBenger,  and  that  the  negUgenoe  of  the  driver 
was  the  negligence  of  the  deorased."  Thia  theory 
of  identification  was  quite  new.  No  trace  of  it 
is  to  be  foond  in  any  earlier  decision,  nor  in  any 
legal  treatise,  English  or  f orei^,  so  far  as  I  have 
been  able  to  ascertain.  Nor  nas  it  ever  been 
satis&ctorily  explained.  It  must  be  assumed,  for 
the  purpose  of  considering  the  grounds  of  the 
decision  in  question,  that  the  passenger  was  not 
himself  in  fault.  Assuming  this  to  be  so,  then, 
if  both  drivers  were  negligent  and  both  caused 
the  injury  to  the  passenger,  it  Ib  difficult 
to  understand  why  both  drivers  or  their 
masters  should  not  be  liable ;  it  is  difficult 
to  understand  why  both  drivers  or  their  masters 
should  not  be  liable  to  him.  The  dootrine 
of  identification  laid  down  in  Thorogood  v.  Brya/n 
is  to  me  quite  unintelligible.  It  is  in  truth 
a  fiotitiouB  extension  ol  the  principles  of  agency ; 
but  to  say  that  the  driver  of  a  public  conveyance 
is  the  agent  of  the  passengerB  is  to  say  that 
which  ia  not  true  in  fact.  Such  a  doctrine,  if 
made  the  basis  of  further  reasoningt  leads  to 
results  which  are  wholly  untenable ;  e^^  to  the 
result  that  the  passengers  would  themselvea  be 
liable  for  the  negligence  of  the  persons  driving 
them,  which  is  obviously  absurd,  bnt  which  cn 
course  the  court  never  meant.  All  the  court 
meant  to  say  was,  that,  for  purposes  of  suing 
for  negligence,  the  passenger  waa  in  no  ^setter 
praition  than  the  mfiieiidriffivgJi^OjSn 
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notP  ^Die  driTer  of  a  public  vehiole  is  not 
selected  by  the  passenger  otherwise  than  by 
being  hailed  by  him  as  one  of  the  public  to  take 
him  up ;  and  such  selection,  if  selection  it  can  be 
called,  does  not  create  the  relation  of  principal 
and  agent  or  master  and  servant  between  the 
passenger  and  the  driver.  The  passenger  knows 
nothing  of  the  driver,  and  has  no  control  over 
him;  nor  is  the  driver  in  any  proper  sense 
employed  by  the  passenger.  The  driver,  if  not 
his  own  master,  is  hired,  paid,  nnd  employed  by 
the  owner  of  the  vehicle  he  drives,  or  by  some 
'Other  person  who  lets  the  rehicle  to  him.  The 
orders  he  obeys  are  his  employer's  orders.  Those 
orders,  in  the  case  of  an  omnibus,  are  to  drive 
from  sach  a  place  to  such  a  place,  and  take  np 
and  put  down  passengnrs ;  and  in  the  case  of  a 
«ab,  the  orders  are  to  drive  where  the  passenger 
for  the  time  being  may  desire  to  go  within  the 
limits  expressly  or  impliedly  set  by  the  employer. 
If  the  passenger  actively  interferes  with  the 
driver  by  giving  him  orders  as  to  what  he  is  to 
do,  I  can  understand  the  meaning  of  the  expres- 
sion that  the  passenger  identifies  himself  with 
the  driver :  but  no  such  interference  was  sug- 
gested in  Thorogood  v.  Bryan  {ubi  tup.).  The 
principles  of  the  law  of  negligence,  and  in  par- 
ticular of  what  is  called  contributory  negligence, 
have  been  discussed  on  many  occasions  since  that 
case  was  decided,  and  is  much  better  understood 
now  than  it  was  thirty  years  ago.  Tuff  v.  iraitnan 
{ubi  «up.),  in  the  Exchequer  Chamber,  and  Radley 
V.  The  London  and  North'  WeMtem  Bailtvay  Com- 
pany {ubi  sup.),  in  the  House  of  Lords,  show  the 
true  grounds  on  which  a  person,  himself  guilty 
of  r.^ligence,  is  enabled  to  maintain  an  action 
against  another  for  injnry  occasioned  by  the 
combined  negli^nce  of  both.  If  the  proximate 
eanse  of  the  injury  is  the  negligence  of  the 
jriaintiff  as  well  as  that  of  the  defendant,  the 
{riaintiff  cannot  recover  anything.  The  reason 
for  this  is  not  easily  discoverable.  But  I  take  it 
to  be  settled  that  an  action  at  common  law  by 
A.  against  B.  for  injuiy  directly  caused  to  A.  by 
the  want  of  care  of  A.  and  B.  will  not  lie.  As 
FoUoek,  C.B.  pointed  out  in  Qreenland  t.  Chaplin 
<5  Ex.  248),  the  jury  cannot  take  the  consequences 
and  divide  them  in  proportion  according  to  the 
negligence  of  the  one  or  the  other  party.  Bnt  if 
the  plaintiff  can  show  that,  although  he  has  been 
himself  n^ligeut,  the  real  and  proximate  cause 
of  the  injury  sustained  by  him  was  negligence 
«f  the  d^endant,  the  pontiff  can  maintain  an 
«ctic»,  as  is  shown  not  only  by  Tuff  v.  Warman 
(u6i  sup.)  and  Badle^  t.  The  London  and  North- 
western MaUway  Company  {ubi  tup.),  but  also 
hy  the  wcIUknown  case  of  Daviet  r.  Mann 
-(10  M.  &  W.  546)  and  other  cases  of  that  class. 
The  cases  which  give  rise  to  actions  for  negli- 
gence  are  primarily  reducible  to  three  classes, 
as  follows:  (1)  A.,  without  fault  of  his  own,  is 
injured  by  the  negligence  of  B. ;  then  B.  is  liable 
to  A  {2)  A.,  by  his  own  fault,  is  injured  by  B., 
withont  fanit  on  his  part ;  then  B.  is  not  liable  to 
A  (3)  A  is  injured  by  B.  by  the  fault  more  or 
less  of  both  combined,  then  the  following  further 
distinctions  have  to  be  made :  (a)  If,  notwith- 
standing B.'s  negligence.  A,  with  reasonable  care, 
«ould  have  aToided  the  injury,  he  cannot  sue  B. : 
(Bvtinfi^d  r.  ForrMter,  11  East.  60;  Bridge  v. 
Tie  OrandJututionSaUwaof  Company,  311.&W. 
34i;  Jhwdl  V.  The  Qmeral  Steam  Navigaiion  i 
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Companv,  5  E.  &  B.  195).  (6)  If,  notwithstanding 

A.  '8  negligence,  B.,  with  reasonable  care,  could 
have  avoided  injuring  A.,  A.  can  sue  B. :  (Toff  v. 
Warman,  6  C.  B.  N.  S.  573  ;  Radley  v.  The 
London  and  North-Westem  Railway  Company, 
35  L.  T.  Rep.  N.  S.  637 ;  1  App.  Cas.  754 ;  Daoiet  v. 
Mann,  10  M.  &  W.  546).  (c)  If  there  has  been  as 
much  want  of  reasonable  care  on  A 's  part  as  on 

B.  V — or,  in  other  words,  if  the  proximate  cause  of 
the  iujniy  is  the  want  of  reasonable  care  on  both 
sides — A.  cannot  sue  B.  In  such  a  case,  A.  cannot 
with  truth  say  that  he  has  been  injured  byB.V 
negligence ;  he  can  only  with  truth  say  that  he 
has  been  injured  by  his  own  carelessness  and  B,'^ 
negligence,  and  the  two  combined  give  no  cause 
of  action  at  common  law.  This  follow^  from  the 
two  sets  of  decisions  already  referred  to.  But 
why  in  such  a  case  the  damages  should  aat  be 
apportioned  I  do  not  profess  to  understand.  How- 
ever, as  already  stated,  the  law  on  this  point  is 
settled  and  not  open  to  judicial  discussion.  If 
now  another  person  is  introduced,  the  same  prin- 
ciples will  be  found  applicable.  Substitute  in 
the  foregoing  cases  B.  and  C.  for  B.,  and  unless 

C.  is  A.'s  agent  or  servant  there  wilt  be  no 
difference  iu  the  result,  excepb  that  A.  will  have 
two  persons  instead  of  one  liable  to  him.  A.  may 
sue  B.  and  C.  in  one  action,  and  recover  damages 
against  them  both,  or  he  may  sue  them  separately, 
and  recover  the  whole  damage  sustained  against 
the  one  he  sues.  See  Clark  v.  Chamben  (38  L.  T. 
Rep.  N.  S.  454;  3  Q.  B.  Div.  327),  where  all  the 
previous  authorities  were  carefully  examined  by 
the  late  Lord  Chief  Justice  Cockbam.  This  is 
no  doubt  hard  on  the  defendant,  who  ia  alcmo 
sued,  and  this  hardship  seems  to  hare  influenoed 
the  court  in  deciding  Thorogood  t.  Bryan  (vbi 
■up.).  In  that  case  the  court  appears  to  haro 
thought  it  hard  on  the  defendant  to  make  him 
pay  all  the  damages  due  to  the  plaintiff,  and  that 
It  was  no  hardship  to  the  plaintiff  to  exonerate 
the  defendant  from  liability  as  the  plaintiff  had 
a  clear  remedy  against  the  master  of  the  omnibus 
in  which  he  was  a  passenger.  But  it  is  difficult 
to  see  tho  justice  of  exonerating  the  defendant 
from  all  liability  in  respect  of  his  own  wrong,  and 
of  throwing  the  whole  liability  on  someone  who 
was  no  more  to  blame  than  he.  The  injustice  to 
the  defendant  which  the  court  sought  to  avoid  is 
common  to  all  cases  in  which  a  wrong  is  done  by 
two  peo^e,  uid  mie  of  them  alone  is  made  to  pa^ 
for  it.  The  rule  which  does  not  allow  of  contri- 
bution between  wrongdoers  is  what  prodoOeB  hard- 
ship in  these  cases ;  out  the  hardship  produced 
by  that  rule  (if  really  applicable  to  such  cases  as 
those  under  discussion)  does  not  justiQr  the  coart 
in  exonerating  one  of  the  wrongdoers  from  all 
responsibility  for  bis  own  misconduct,  or  for  the 
misconduct  of  his  servants.  I  can  hardly  believe 
that,  if  the  plaintiff  in  Thorogood  v.  Bryan  (uhi 
sup.)  bad  sued  the  proprietors  of  both  omnibuses, 
it  would  have  been  held  that  he  had  no  right  of 
action  against  one  of  them.  Having  given  my 
reasons  for  my  inability  to  concur  in  the  doctrine 
laid  down  in  Thorogood  v.  Bryan  {ubi  tup.),  I 
proceed  to  consider  how  far  that  doctrine  is  sup- 
ported by  other  authorities.  The  court  in  decid- 
ing Thorogood  t.  Bryan  (u&i  sup.)  considered  Uuit 
the^  were  following  Bridge  t.  The  QrandJunUion 
Bailumy  (3  AL  4e  W.  244).  In  that  case  a  passei^ier 
in  one  train  sued  the  owners  of  another  train  for 
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tnuns.  The  dei»nduita  pleaded  that  the  colliaion 
was  caused  in  part  by  the  negligence  of  the  per- 
sons irho  had  the  management  of  the  train  in 
■which  the  plaintiff  was.  The  court  held  the  plea 
bad,  both  in  substance  and  in  form,  because  the 
plea  did  not  state  that  those  who  had  the  manage- 
ment of  the  phuntiS's  train  could,  uith  ordinary 
care,  hdve  avoided  the  collision ;  and  that,  even 
assuming  the  negligence  pleaded  to  be  proved,  the 
plea  was  bad  on  the  authority  of  Butierfield  v. 
Forrester  (11  East,  (iO),  which  was.  and  still  is.  a 
perfectly  sonnd  decision.  When  Bridge  v.  The 
Grand  Juvdion  Bailway  Company  is  carefully 
looked  at  it  will  be  found  to  bo  no  authority  for 
the  doctrine  laid  down  in  Thorogood  r.  Brifan  (ubi 
Hup.).  I  cannot  find  in  Bridge  y.  Ths  Grand 
jHvetion  Bailtcay  Company  {ubi  mp.)  any  aatho- 
rity  for  the  proposition  that  the  negligence  of  the 
^ver  of  an  omnibns  or  railway  train  is  for  any 
purpose  to  be  regarded  as  the  negligence  of  the 
passengers  in  it.  Nor  is  there  any  case  prior  to 
ThoTvgood  V.  Bryan  (ubi  mp.)  which  warrants 
any  such  propOBitioQ.  Vandeiylanh  v.  Miller 
(Uoo.  &  H.  168).  which  was  relied  upon  by  Mr. 
Bamea  as  an  earlier  authority  in  point,  is  very 
shortly  reported.  The  plaintiff  was  the  owner  of 
goods  on  board  the  Loiii$a,  and  he  tincd  the  owners 
of  another  ship  which  ran  into  and  Bank  the 
Loitisa,   for    tne    loss    of    the    goods.  The 

Slaintiff  obtained  a  verdict,  bub  Lord  Tenter- 
en  told  the  jury  that,  if  there  was  faolt 
on  both  fiidep,  the  plaintiff  could  not  re- 
cover ;  to  enable  him  to  do  to,  thoaction  must  be 
attributable  entirely  to  the  fanlt  of  the  crew  of 
the  defendants.  This  direction  cannot  be 
properly  nnderstood  without  knowing  more  of 
the  foots  and  pleadings  in  the  case.  For  any- 
thing that  appears  to  the  contrary,  the  plaintiff 
may  have  been  the  owner  or  rharterei-  of  the 
Ijouiaa,  and  the  employer  of  those  on  board  of 
her;  or  the  declaration  may  have  been  so  drawn 
na  to  account  for  the  direction  that  the  plaintiff 
could  nob  succeed  unleoa  the  nrcidcnt  waa  attri- 
butable entirely  to  the  fault  of  the  crew  of  the 
defendant.^).  I  cannot  regard  tbia  cRfe  as  an 
earlier  illustration  of  the  principle  laid  down  in 
Thorogood  v.  Bryan  (vbi  stip.)  Nor  is  the  relation 
between  bailor  or  bailee  an  element  in  the  class 
of  cases  now  under  consideration,  and  to  decide 
this  case  on  principles  applicable  to  bailments  of 
goods  would  be  toprocecd  on  a  misleading 
analogy.  Waite  t.  The  Nnrth-Batiem  Bailway 
Company  (E.  B.  &  £.  719)  is  materially  different 
from  Thorogood  x.  Bryan  {nbi  buv.).  and  was 
decided  on  a  different  and  perfectly  Bound 
principle.  The  plaintiff  was  a  child  in  the  care 
of  her  grandmother,  who  bad  taken  tickets  for 
herself  and  the  child  to  go  by  a  train  belonging 
to  the  defendant  company.  The  jilaintiff  was 
injured  in  consequence  of  the  want  of  care  of 
her  grandmother  quite  as  much  as  by  the  negli- 
gence of  the  defendants,  and  it  was  verj'  properly 
held  that  the  defendants  were  nnt  liable.  There 
was  no  obligation  or  duty  on  the  part  of  the  de- 
fendants to  take  more  caro  of  the  plaintiff  than 
of  grown-up  peraona.  The  defendants  had  a 
righti  to  eipect  that  proper  care  would  be  taken 
otthe  child,  and  if  sneh  care  bad  been  taken 
there  would  have  been  no  accident.  The  plain* 
tiff  sued  both  in  rontract  and  in  tort,  but  the 
same  principle  applied  to  Ix^tfa  aspect  of  the  case. 
In  WaUe^a  case  BramwcU,  B.  said  he  thought 
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Thorogood  v.  Bi-yan  (iibi  ntp.)  rightly  decided, 
bnt  on  wrong  reasoning;  but  the  importance  tit 
the  ca.<ie  turns  entirely  upon  the  reasoning ;  and 
Bramwell,  B.  himself,  when  he  gave  his  judg- 
ment in  ira  He's  case,  preferred  to  rest  his  decibic, 
not  on  Thorogood  v.  Brynn  {ubi  »vp.),  bnt  <m  the 
ground  on  which  the  conrt  decided  it,  as  already 
mentioned.  Child  v.  Beam  {tibi  r.-p.)  and  Anti- 
atrong  t.  Tfie  Tjaneaahiru  and  Yoricihire  Bailway 
Company  (33  L.  T.  Rep.  N.  S.  228;  L.  Hep.  10  Ex. 
47)  are  the  only  other  caxes  whioh  require  notice^ 
In  Child  V.  Heam  (itbi  atip.)  the  plaintiff  was  in 
the  employment  of  a  railway  company  whose 
duty  it  was  to  fence  its  line.  The  defendant  ■was 
the  owner  of  some  piga  which  bad  got  through 
the  fence  and  upset  a  trolley,  whereby  the  plain- 
tiff was  hurt.  There  was  evidence  that  the  de- 
fendant knew  that  his  pigs  had  got  throuf^h  the 
fence  on  previous  ccca»ionB,  and  his  n^ligence 
consisted  in  not  preventing  them  from  bo  cunng. 
The  verdict  was  for  the  plaintiff,  but  the  court 
granted  a  new  trial.  Pigott.  B.  clearly  was  of 
opinion  that  the  true  canse  of  the  injury  to  the 
plaintiff  was  the  negligence  of  the  railway  com- 
pany, and  not  the  negligence  of  the  defendant. 
The  other  members  of  the  court,  Bramwell  and 
Pollock,  BB.  concurred  in  thi«»  view,  bnt  went 
further,  and  expressed  their  opinion  to  be  that, 
whether  the  doctrine  laid  down  in  Thorogood  r. 
Bryan  (vH  $iip.)  was  right  or  not.  yet  the  plain- 
tiff, being  a  acrvanC  of  the  railway  company 
which  had  omitted  to  keep  ita  fence  in  proper 
order,  could  not  be  in  a  better  position  than  the 
company  would  have  bcon  in  if  ita  property  had 
been  injured  by  the  defendant's  pigs,  and  if  the 
company  had  sued  him  for  Buchinjniy.  This  view 
was  again  adopted  in  Armatrong  t.  The  LaneO' 
ahire  and  Yorkshire  Baihraij  Company  (n6t  avp.). 
In  that  case  the  plaintiff  wna  in  the  employ  of  the 
North-Western  Kailway  Company,  and  was  in- 
jored  by  a  collision  between  a  train  belonging  to 
that  company  and  a  train  belonging  to  the  de- 
fendant company.  The  collision  was,  in  the 
opinion  of  the  jury,  caused  by  the  negligence  of 
the  servants  of  both  companies,  and  the  judge,  at 
the  trial,  directed  the  verdict  to  be  entered  for 
the  defendants  with  leave  for  the  plaintiff  to  move 
to  enter  the  verdict  for  him.  The  court  held 
that  the  verdict  had  been  rightly  entered  for  the 
def<-ndants.  The  court  seems  to  have  thought 
that  the  n^ligence  causing  the  collision  wu 
really  that  of  the  London  and  Nortfa-Westem 
Kailway  Company,  and  not  that  of  the  defenc!aafe 
company,  bnt  the  court  did  not  decide  the 
case  on  this  ground.  The  conrt  followed 
Thorogood  v.  Bryan  (uhi  avp.),  as  indeed  it  could 
hardly  avoid  doing.  Bramwell.  B.  thought 
that  the  plaintiff  could  not  sue  his  own  employers 
the  London  and  North-Western  Bailway  Com- 
pany, and  could  not  consequently  sue  the  defen- 
dants, who  only  contributed  to  the  mischief  and 
were  certainly  not  the  proximate  cause  of  it.  If 
the  learned  naron  meant  that  the  negligence  <^ 
the  defendants  was  not  part  of  the  proiimate 
cause  of  the  injury  to  the  plaintiff,  it  is  obvious  that 
they  were  not  liable  at  all.  Bat  if  the  proximate 
cause  of  the  injury  was  the  combined  negligence 
of  the  two  companies,  I  confess  my  inability  to 
understand  upon  what  principle  the  plaintiff 
conld  be  held  not  entitled  to  sue  either  company, 
or,  in  other  worda,  to  bo  withontremedy.  Wrong- 
I  doersarelinbletobc^e^m^raig^^M^iem 
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maj  bare  a  defence  and  tho  others  have  none.  I 
cazuiot  sec  why  a  servant  should  not  bug  a  person 
who  injures  him,  although  his  master  or  a  icllow* 
servant  also  injures  him  at  the  same  time,  and 
so  that  his  iujury  is  the  resale  of  the  couduct  of 
boih  of  the  others.  Both  fluid  v.  IItutrn(aUi 
sup.)  and  Amsironff  v.  Ijancashire  aiid  Yorkakire 
Hailwaij  Curnpaiiy  {nbi  nup.)  veero  rigbUy  decided 
on  the  groanu  tbac  the  uegligeuces  of  the  dofen- 
dants  iu  thoeo  actions  wei-e  not  the  proximate 
causes  of  the  iujuries  sustained  by  tho  pluiutitia. 
Bat  the  reasons  for  which  Bramwell,  B.  con- 
sidered that  tho  plaintiSs  muiit  fail  even  if  Thoro- 
good  V.  Bryan  {ubi  snp.)  won  decided  on  wrong 
gtoands,  are  really  open  to  the  same  objections 
as  the  doctrine  enauciatcd  in  that  cose.  Tlwra- 
good  V.  JJrtfan  {ubi  sup.)  and  Armatromj  v.  'I%e 
Laneathire  and  Yorkthire  SailKn'j  Compattif 
afiBrm  that,  althongh  if  A.  ia  injured  by  tho  com- 
bined negligence  of  B.  and  C,  or  cither  of  thorn, 
he  cannot  sue  C.  if  either  he  A.  is  under  tho  cure  of 
B.  or  is  in  bis  empk>y.  From  this  general  doctrine 
I  am  fKimpelled  most  respectfully  to  dii^scnt. 
But,  of  course,  if  B.  ia  A.'s  agent  or  servaut,  the 
doctriiie  holds  good,  lu  Scotland  the  decision  in 
Thoroyood  v.  JSnjan  (ubi  sup.)  was  disuusHcd  and 
held  to  Ije  unsatisfactory  in  the  case  of  Huhit  t. 
Tkts  Ulasgaw  and  Soutlt-WnutcrH  liaili'.-tiii  Com- 
pany {i  tic.  Sess.  Cos.  21->).  In  America  the  sub- 
ject was  recently  cxamiuod  with  great  tare  by 
the  Supreme  Cour&  of  the  United  States  in  Liltlo 
T.  Hacicett  (14  Amer.  Law  Kecnrd,  ^77),  iji  which 
'  previous  English  and  American  casu'H  were  re- 
Tiened,  and  the  doctrine  laid  down  in  Thoroyood 
T.  bryan  {ubi  $iip.)  was  distinctly  repudiated  as 
contrary  to  sound  principles.  Id  Liltle  v.  llachcU 
(vbi  sup.)  the  plaintiff  was  driving  in  a  iiackuey 
carriage  and  was  injured  by  a  collision  between 
it  and  a  railway  train  on  a  level  crossing.  There 
ms  negligence  both  on  tho  part  of  the  driver  of 
the  curiage  and  on  tho  pait  of  the  railway 
company's  servants,  but  it  was  held  that  the 
plaimiH'  was  not  preveutrd  by  the  ucgligeuce  of 
the  driver  of  the  carriage  in  which  he  was  from 
maintaining  an  action  against  ihe  railway  com- 
pany. The  previous  American  authorities  will 
hcfound  referred  to  in  this  case.  In  thiit  country 
Tkorogood  v.  liryan  (ubL  nap.)  was  di»tiuctty  dis- 
approved of  by  Dr.  Lushingtou  in  The  Alilan 
{ubitup.),tmd  even  Lord  Brainwetl.  who  has  gono 
further  than  any  other  judge  in  upholding  the 
decision,  has  expressly  disapproved  of  iho  grounds 
oa  which  it  was  based.  No  text-writer  has 
approved  it,  and  in  Smith's  Leading  Cases  tho 
comments  on  it  are  clearly  adverse  to  it  (bee 
toI.  1,  p.  260,  edit.  6).  For  the  reasons  above 
stated,  i  am  of  opinion  that  the  doctrine  laid 
down  in  Tkorogood  v.  Brjfan  {ahi  sup.)  and  Arm- 
Hroug  v.  The  Jjaneashirc  and  Yorkanire  Itailicay 
Coapanij  {ubi  sap.)  is  contrary  to  sound  legal  prin- 
ciples, and  ought  not  to  be  regai-ded  as  law.  Con- 
sequently, I  am  of  opinion  that  tho  decision  in 
Toeg's  case  and  in  Armstrong's  case  ought 
to  be  reversed. 

Lopes,  L.J. — Two  very  important  questions  arc 
raised  by  this  case.  First,  does  the  Admiralty 
rub  as  to  joint  liability  for  joint  negligenisc  upoly 
to  a  case  like  this  brought  under  the  provisions 
of  Lord  Campbell's  Act?  Secondly,  can  the 
pUiutiffs,  or  cither  of  them,  recover  against  the 
defendants,  or,  in  other  words,  is  the  aeciaiou  in 
Tborogood  y.  Bryan  {nbi  sup.)  good  law,  and  ought 


I  it  to  bo  followed  P  The  facts  of  the  case  have 
been  fully  and  accurately  stated.  I  agree  with 
the  facts  as  stated  by  the  other  members  of  the 

court.  The  general  law  of  negligence  has 
been  discussed.  I  agree  with  the  law  as 
laid  down  and  explained.  Tho  anthorities  bear- 
ing upon  this  case  have  also  been  cited  and 
oommetited  upon.  And  if  the  case  was  not  of 
such  general  im)>ortancc,  and  if  it  was  not  pro- 
posed to  overrule  the  law  as  acted  upon  fur  nearly 
half  a  century,  I  Hbould  think  it  superduuus  to 
add  my  opinion  to  the  opinions  already  so  ex- 
haustively and  elaborately  expressed.  I  shall, 
however,  deal  with  both  questions  shortly. 
First,  is  the  Admiralty  rule  as  to  joint  liability 
for  joint  negligence  applicable  to  this  case." 
According  to  cho  Admiralty  rule,  when  both 
Teasels  are  to  blame,  tbe  owners  and  cargo  owners 
of  each  can  recover  lialf  their  loss  from  the  other. 
This  rule  before  the  Judicature  Acts  clearly  did 
not  apply  to  claims  brought  by  passengers,  or  by 
representatives  of  deceased  passengers,  under 
Lord  Campbelfs  Act.  Such  claims  were  not 
brought  in  the  Admiralty  Court  at  all,  becauso 
there  was  no  q:iestion  of  maritime  lion,  but  were 
brought  in  a  court  of  common  law,  in  which  tho 
ordinary  rulo  as  to  contributory  negligence  was 
in  force.  Since  the  Judicature  Acts  the  Fi-obate, 
Divorce,  and  Admiralty  Division  has  jurisdiction 
concurrent  with  tho  other  divisions  to  try  claims 
of  this  kind.  Whether  the  Admiralty  rule  as  to 
joint  liability  for  ioint  negligence  applies  to  this 
class  of  cases  depends  on^sect.  'Zo  of  tlie  J  udicature 
Act  IHT'i,  sub-sect.  9.  It  is  in  these  words:  "  In 
any  case  or  proceeding  for  damages  arising  out  of  a 
collision  between  two  ships,  if  both  ships  shall  ha vo 
been  found  to  have  been  in  fault  tbe  rules  hitherto 
iu  foi*ce  in  the  Court  of  Admiralty,  ho  far  as  they 
have  been  at  variance  with  the  rules  in  force  in 
the  courts  of  common  law,  shall  prevail."  Tho 
rule  iu  Admiralty  was  only  to  prevail  so  far  as 
it  contlictod  with  tho  rule  of  common  law.  But . 
there  never  was  any  conflict  between  the  Admi- 
ralty and  tho  common  law  rule.  Ou  the  principle 
Actio  perHOiialiatnoritucnm  2»»'soiia,  none  of  the-Ht.' 
actions  could  be  maintained  before  the  passing 
of  Lord  Campbell's  Act,  and  could  not  have  been 
brought  in  the  Admiralty  Court  betore  the  passing 
of  the  Judicature  Acts,  when  the  Admiralty 
Court  became  a  branch  of  tho  High  Court.  It  is 
clear,  too,  from  Lor^  Campbell's  Act  that  that 
Act  was  never  intended  to  apply  to  a  court  where 
there  was  no  machinery  for  a  trial  by  jury,  and 
whero  the  damages  could  not  be  assessed  by  a 
jury.  I  am  clear,  therefore,  that  the  Admiralty 
rale  as  to  joint  liability  for  joint  negligence  does 
not  apply  to  the  presen'.  case.  Secondly,  can  the 
plaintiffs,  or  either  of  them,  recover  against  the 
defendants  ?  Owen  clearly  cannot,  because  ho 
was  lumself  to  blame.  Can  Toeg  tho  passenger 
and  Armstrong  the  engineer,  neither  of  whom 
were  in  any  way  to  blame?  If  Thoroijoodv.  Bnjau 
{ubi  iiip.)  IS  to  be  maintained  they  cannot,  but  if 
it  is  to  be  overruled  they  can.  Tlwi-oguod  v.  Bi-i/aib 
{ubi  sup.)  was  an  action  under  liord  Campbeirs 
Act  against  the  owner  of  an  omnibus  for  a  death 
caused  by  tho  negligence  of  the  driver.  Tho 
defendauf's  omnibus  had  knocked  down  and 
killed  the  deceased  just  as  he  was  leaving 
the  omnibus  of  another  person  in  which  ho 
had  been  a  passenger.  The  ju^ge  told  the 
jury  thai;  if.  by  tho  exgiT|fle^<^f  ^]QR^(on 
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the  part  of  the  omnibua  in  whiufa  the  deceased 
had  been,  the  injury  might  hare  been  aToided, 
they  Bhould  find  for  the  defendant.  The  court 
held  this  was  a  good  direction  in  law.  'No  weight 
was  attached  to  the  fact  that  the  deceased  had 
ceased  to  be  a  passenger  in  the  omnibns  which 
contributed  to  his  death,  and  it  seems  to  have 
been  assumed  that  he  was  still  to  be  considered  a 
l)a8senger.  Nor  was  it  suggested  that  the  pas- 
senger was  himself  to  blame.  No  points,  how- 
ever, of  this  kind  arise  in  the  cases  now  before 
the  court,  as  Toeg  and  Armstrong  were  actually 
on  board  one  of  the  guilty  ships,  and  Toeg  and 
Armstrong  were  in  no  way  in  fault.  That  a 
plaintiff  cannot  recover  damages  for  an  injury  to 
which  he  has  directly  contributed  is  an  established 
principle  of  law,  and  it  matters  not  whether  that 
contribution  consists  in  participation  in  the  direct 
cause  of  the  injury,  or  in  the  omission  of  duties 
which,  if  performed,  would  have  prevented  it.  If 
the  &nlt,  whether  of  omission  or  commission,  has 
materially  contributed  to  the  injury,  the  plaintiff 
is  without  remedy  against  one  also  in  the  wrong. 
So  much  is  undisputed  law.  The  converse  of  this 
doctrine  ought  to  follow  as  a  necessary  corollary, 
namely,  when  one  has  been  injured  by  the  wrong- 
ful act  of  another,  to  which  he  has  in  no  way  con- 
tributed, he  should  be  entitled  to  compensation 
from  the  wrongdoer,  unless  the  negligence  of 
somebody  towards  whom  he  stands  in  the  relation 
of  principal  or  master  haa  materially  contributed 
to  the  injury,  in  which  case  the  negligence  is 
imputed  to  such  principal  or  master,  though  he 
in  no  way  personally  participated  in  it,  or  bad 
knowledge  of  it.  It  cannot  be  contended  that 
the  driver  of  the  omnibns  in  Thongood  v.  Bryan 
{ubi  sup.),  or  those  in  cbar^  of  the  ship,  here 
stood  in  the  relation  of  prinoipal  or  master  to  the 
injured  persons.  The  driver  and  those  in  charge 
the  ship  were  the  servants  of  their  respective 
employers.  They  selected  and  hired  them  ;  they 
-controlled  them;  they  paid  them;  they  alone 
conld  discbarge  them.  Neither  the  driver  of  the 
omnibus  nor  those  in  cha^e  of  the  ship  were 
bound  to  obey  any  order  of  the  injured  persons ; 
the  injured  persons  could  neither  direct  nor  alter 
the  coarse  or  the  mode  of  navigation  of  the  ship, 
.nor  the  destination  nor  mode  of  driving  of  the 
omnibus.  It  is  impossible,  therefore,  to  contend 
that  the  relationship  of  master  and  servant  existed, 
and  that  the  persons  injured  lost  their  remedy 
because  of  the  contributory  negligence  of  some- 
body under  their  control.  Nor  do  the  conrt  in 
Thorogood  v.  Bryan  {ubi  sup.)  rely  upon  any  such 
relationship  between  the  passenger  and  the  driver. 
So  ^  as  I  understand  the  case,  they  rest  their 
judgment  on  the  ground  that  the  passenger 
tmsted  the  driver  by  selecting  the  particular 
conveyance  in  which  he  was  carried,  and  there- 
fore  so  identified  himself  with  the  owner  and 
the  owner's  servants  that  if  injury  resulted 
from  their  neflr]i|^nce  he  must  be  considered 
a  party  to  it ;  m  other  words,  to  quote  the 
language  of  Coltman,  J.,  "the  passenger  is 
so  ta.T  identified  with  the  carriage  in  which 
he  is  travelling  that  want  of  care  on  the  part 
of  the  driver  will  be  a  defence  of  the  dnver 
of  the  carria^  which  directly  caused  the  injury." 
Maule,  J.  said :  **  The  passenger  chose  his  own 
conveyance,  and  must  taike  the  consequences  of 
any  de&nlt  of  the  driver  he  thought  fit  to  trust." 
Greaswell,  J.  said :  "  If  the  driver  d  the  omnibns 
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the  deceased  was  in  had  by  his  n^li^nce  or  want 
of  due  care  contributed  to  any  injury  {rom  a 
collision,  his  master  clearly  conld  not  maintain  an 

action,  and  I  must  confess  I  see  no  reason  why  a 
passenger  who  employs  the  driver  to  carry  him 
stands  in  any  different  position."  Williams,  J. 
added,  **  I  think  the  passenger  must  for  this  pur- 
pose  be  considered  as  identified  with  the  person 
naving  the  management  of  the  omnibus  be  was 
conveyed  in,"  If  the  driver  could  be  said  to  be 
the  servant  of  the  passenger,  these  judgments 
would  be  intelligible  and  according  to  well-estab- 
lished law.  What  is  meant  by  the  passenger 
being  "identified  with  the  carriage"  or  "with 
the  person  having  its  management "  I  am  at  a  loss 
to  understand.  In  Armatrong  v.  The  Lancashire 
and  Yorkshire  BaUvoay  Cotnpany  {ubi  ntp.) 
Pollock,  B.  said  he  nnderstood  it  to  mean  "  tl»t 
the  plaintiff,  for  the  purposes  ot  the  oeticm,  must 
be  taken  to  be  in  the  same  position  as  the  owner 
of  the  omnibns  or  his  driver."  If  that  is  the 
true  explanation,  then  the  passen^r,  who  is  blame- 
less, is  to  be  in  the  same  position  as  the  driver 
who  committed  a  wrongful  act,  or  his  master  who 
is  responsible  for  the  negligence  of  his  servant. 
This  is  in  accordance  neither  with  good  sense  nor 
justice,  and  if,  again,  the  passenger  is  to  be  con- 
sidered in  the  same  position  as  the  driver  or 
owner,  and  their  negligence  is  to  be  imputed  to 
him,  be  would  be  liable  to  third  parties.  For 
instance,  in  the  case  of  a  collision  oetween  two 
omnibuses,  where  the  driver  of  one  was  entirely 
in  fault,  every  passenger  in  the  omnibus  free  from 
blame  would  have  an  action  against  every  pas- 
senger in  the  other  omnibus,  bManse  every  snch 
passenger  wirald  be  Identified  with  the  driver 
and  is  responsible  for  his  negligence.  Nor  again, 
in  the  case  just  pat,  could  any  pMsenger  in  the 
other  omnibus  bring  an  action  against  the  owner 
ot  the  omnibns  in  which  he  was  carried,  because 
the  n^ligence  ot  the  driver  is  to  be  imputed  to 
the  passenger.  If  the  negligence  of  the  driver  is 
to  be  attributed  to  the  passenger  for  one  purpose 
it  would  be  impossible  to  say  he  is  not  to  be 
affected  by  it  for  others.  Other  cases  might  be 
put.  The  more  the  decision  in  Thorogood  v.  Bryan 
{ubi  sup.)  is  examined,  the  more  anomalons  and 
indefensible  that  decision  appears.  The  theory 
of  the  identification  of  the  passenger  with  the 
negligent  driver  or  owner  is,  in  my  opinion,  a 
fall  lacy  and  a  fiction  contrary  to  sound  law  and 
opposed  to  every  principle  of  justice.  A  passen^ 
in  an  omnibus  whose  injury  is  caused  by  the  joint 
negligence  ot  that  omnibns  and  anotlier  may,  in 
my  opinion,  maintain  ui  action  either  against  the 
owners  of  the  omnibus  in  which  he  was  carried 
or  the  other  omnibns  or  both.  I  am  clearly 
opinion  that  Thorogood  y.  Bryan  (ubitnp.)  should 
be  overruled.  The  plaintiffs  can  therefore,  in  my 
opinion,  maintain  ineir  action,  and  this  appeal 
must  be  allowed. 

Solicitors  for  the  {daintiffs,  LoxcUsg  and  Go. 
Solicitors  for  the  defendants,  Pritchard  and 
Bon$. 
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HIGH  COURT  OF  JUSTICE. 

CHANCBBY  DIVISION. 
m.  2,  3,  and  12. 
(Before  Kay,  J.) 
Buckle  v.  LoBDOssv.(n) 
Benefit  building  society  rules — ArbUraiioti~~Lo8Bea 
— Adoaneed  member — Liability — Mortgagor  and 
mortgagee. 

In  an  action  by  a  member  of  a  henejit  building 
society  not  incorporated  under  the  Benefit  Societies 
Act  1874,  as  mortgagor  of  the  society,  to  redeem 
his  mortgage: 

Held,  that  the  mortgage  was  a  contract  entirely 
separate  and  disUnei  from  the  posUion  of  tlie 
mortgagor  as  a  member  of  the  society,  and  that 
the  provisions  for  arbitration  did  not  preclude 
ike  nunigagorfrom  his  right  of  action  for  redemp- 
tion, and  JOT  an  account. 

Where  an  advanced  member  of  a  henefii  huilding 
toeieiy  had  made  over-payments  during  and  after 
ik»  expiration  of  the  term  of  years  over  which  his 
payments  were  to  extend,  and  the  society  Had 
suffered  losses  after  the  advance  to  him  was 
made: 

Meld  that,  in  the  absence  of  a  contract  by  an  ad- 
vanced member  to  contrihule  to  a  deficiency  of 
funds  to  pay  other  members,  arising  from  tosses 
incurred  after  the  advance  was  made,  there  was 
no  eguiiy  which  could  found  a  claim  for  suck  a 
contribution. 

Held,  that,  in  this  case,  all  that  the  advanced 
member  had  contracted  to  do  was,  subject  to 
fines,  and  to  any  charges  for  expenses,  to  pay  a 
certain  monthly  payment  after  advance,  and  that 
he  was  not  liable  to  eonirihuie  to  the  losses  of  the 
sodeiif,  and  having  fulfilled  his  ixmiraet,  was 
'niitled  to  repayment  of  the  over-payments  made 
bjf  him,  and  to  have  a  statutory  receipt  indorsed 
on  hi*  mortgage,  to  ddivery  vp  of  the  title  deeds, 
antd  eoals. 

The  plaintiff  in  this  action,  Mr.  Tfaomaa  Bockle, 
in  Dec.  186S,  paid  his  entrance  money  and  first 
subscription  in  respect  o£  four  lOOI.  shares  in  the 
Metropolitan  and  Saburbau  Benefit  Building 

Society. 

The  society  was  enrolled  pursuant  to  the  Act 
6  &  7  Will.  4,  c.  32,  and  was  not  incorporated 
under  the  Building  Societies  Act  1874. 

By  an  indenture  of  mortgage,  made  the  18th 
Aj)ril  1867,  the  plaintiff,  in  consideration  of  2001. 
paid  to  him  by  the  trustees  of  the  society  out  of 
the  funds  of  the  society,  granted  and  demised  to 
the  eaid  trustees  a  leasehold  messuage  sitoate 
and  being  at  No.  26,  Merrow-street,  Walworth,  in 
the  parish  of  St.  Mary,  Newington,  in  the  county 
of  Sarrey,  to  bold  unto  the  said  trustees  for  ail 
the  residue  then  unexpired  of  a  term  of  iifty-siz 
nirs,  granted  1^  an  indenture  of  lease  made  the 
9th  Dec  1841,  except  the  last  ten  days  thereof, 
apon  trust  from  time  to  time  and  so  long  as  the 
{uuntifl  should  well  and  truly  pay  all  such  prin- 
cipal subscription  and  redemption  or  interest 
DKHiey,  fines,  and  other  payments,  as  he  ought  to 
[laysccording  to  the  rules  and  regulations  for  the 
time  being  of  the  society,  in  respect  of  the  shares 
which  the  plaintiff  then  held  or  might  thereafter 
pQTchase  and  hold  in  the  society,  and  well  and 
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f  truly  perform  all  and  erer^  of  the  rales  and 
radiations  for  the  time  being  of  the  society 
which  on  the  part  of  the  plaintiff  ought  to  be 
from  time  to  time  observed  and  performed,  to 
permit  the  plaintiff  to  hold  and  enjoy  the  said 
premises,  and  to  receive  the  rents  and  profits 
thereof  for  his  own  benefit,  bat  in  default,  upon 
the  trusts  and  subject  to  the  powers,  provisoes, 
and  declarations  thereinafter  contained. 

In  June  1868  the  plaintiff  withdrew  two  of  the 
four  shares. 

In  April  1885  the  plaintiff  discovered  that  he 
had  completed  the  payment  of  his  subscriptions 
and  interest  on  the  3rd  June  1884,  and  had  since 
paid  16f.  14«.  4d.  by  mistake,  also  that  he  had 
overpaid  29L  between  July  1868  and  1870. 

By  the  rules  of  the  society  it  was  provided  that, 
when  any  member  had  paid  the  total  amount  ot 
his  subscription  and  redemption  together  with 
all  otfaet  liabilities  and  expenses  during  and  to 
the  full  and  complete  termination  of  ths  period 
agreed  npou  by  such  member,  the  trustees  should 
deliver  up  to  such  member  the  title  deeds  and 
other  documents  which  should  have  been  de- 
posited with  them  as  security  to  the  society,  and 
should  indorse  on  his  mortgage  deed  the  statu- 
tory receipt  for  all  the  moneys  intended  to  be 
secured  thereby.  Bule  23  directed  that  there 
should  be  a  reference  to  arbitration  pursuant  to 
10  Cteo.  4,  c.  56,  s.  27,  in  case  of  a  dispute  between 
the  society  and  any  member,  and  that  the 
decision  in  writing  of  two  of  the  arbitrators 
should  be  conclasive.  In  1884  it  was  found  that 
the  society  had  suffered  pecmiiaiy  losses. 

At  a  special  general  meeting,  held  on  the  7th 
July  1884,  a  resolution  was  passed,  "that  the 
amnant  of  loss,  when  ascertained,  be  borne  pro  ratd 
by  the  whole  of  the  shareholders  holding  both 
unadvanced  and  advanced  shares,  calculated  upon 
the  subscriptions  only  in  the  case  of  the  advanced 
shareholders,  excluding  the  interest  which  they 
had  paid  for  the  use  of  moneys  advanced  as  at 
Ist  Feb.  1884." 

The  defendants,  with  reference  to  the  291.  over* 
payment,  alleged  that  121. 17«.  2d.  had  been  paid 
to  the  plaintiff  by  cheque  on  the  29th  Jane  1870. 

The  plaintiff  then  brought  his  action,  and 
claimed  (1)  the  indorsement  by  the  defendants  of 
the  statutory  receipt  upon  the  mortgage  deed  of 
the  18th  April  1867 ;  (2)  delivery  up  of  the  title 
deeds  of  the  property  comprised  lu  tne  mortgage ; 
(3)  an  account. 

Mart-en,  Q.C.  [John  BeJidall  with  him). — I  raise 
the  preliminary  objection  that  the  plaintiff's 
remedv  was  to  refer  the  matter  to  arbitration ;  the 
court  has  no  jurisdiotion : 

Municipal  Ptrmanent  Investment  SwUdiiui  Society 

r.  Kent,  51  L.  T.  Bep.  N.  S.  6 ;  9  App.  Cos.  280 1 
The  Wsstsm  Suburban  Building  Society  v.  Martin, 

54  L.  T.  Bep.  K.  8.  822;  17  Q.  B.  Div.  66,  609; 
Mulkem  V.  Lord,  40  L.  T.  Bep.  N.  S.  581 ;  4  App. 
Cu.  182. 

Sir  A.  Watson,  Q.C.  and  Frank  Mihie  for  the 
plaintiff. 

Kat,  J. — I  have  no  doubt  about  this  matter. 
The  action  is  brought  by  u  person  who  has 
given  a  mortgage  to  a  building  society,  being 
himself  a  member  of  that  society,  and 
claims  indorsement  by  the  defendant  of  the 
statutory  receipt  upon  the  mortgage  deed,  and 
delire^  up  ot  the  title  deeds  of^^be  property 
comprised  in  the  mort^^^^i^d@0..^(^ 
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what  ia  due  to  the  plaintiff  by  reason  of  pay- 
ments made  by  him  nnder  a  mistake  of  facts 
in  excess  of  tbo  amount  due  on  the  security 
of  the  moi'tgagc,  and  payment  by  the  defendants 
out  of  the  funds  of  the  society  of  what  shall  bo 
found  duo  on  taking  sncb  accounts.  That  is  a 
suit  for  redemption — an  action  brought  by  a 
mortgagor  of  a  tuilding  society  to  redeem,  'lhat 
is  a  contract  entirely  separate  and  dii>tinct  from 
his  position  as  a  member  of  the  society.  It  is 
contended  that  the  case  is  one  which  comes  within 
the  rule  of  Mtilkem  v.  Lord  (40  L.  T.  Rep.  S. 
£94 ;  4  App.  Cas.  182),  and  unless  lb  can  be  dis- 
tinguished from  that,  that  rule  must  cover  it.  It 
is  not  within  the  case  of  the  Municipal  Permanent 
Investment  Buildivg  Society  t.  Kent  (51  L.  T.  Bep. 
X.  S.  tl ;  9  App.  Cas.  260) ;  that  was  under  the 
Building  Societies  Act  1874  (37  &  38  Vict.  c.  42), 
B.  16,  sub-sect.  9,  and  s.  34,  which  this  is  qpt,  and 
oTerybody  knows  that  the  decision  of  that  case, 
where  there  was  a  dispute  about  a  mortgage,  and 
the  question  was  before  them  whether  it  was  to 
be  decided  by  arbitration  or  not,  depended  upon 
the  wording  of  the  Act  of  1874.  It  is  not  under 
Lord  Selborne's  Act  of  1884  (47  &  48  Vict.  e.  41  J, 
s.  2.  Is  this  case  distingnifhable  from  Mulkern 
V.  Lord  ?  The  plaintiff  says,  because  he  has  over- 
paid the  society,  and  the  payments  arc  291.  and 
IGI.  lis.  id.,  he  is  entitled  to  recover  them,  and 
have  a  receipt  indorsed  on  his  mortga^.  It  is 
said  that  these  ore  payments  by  the  plaintiff  as  a 
member  of  the  society,  and  it  is  said  that  the 
question  whether  as  a  member  he  has  made  over- 
payments, is  one  for  arbitration.  That  is  quite 
true,  and  if  tho  defendants  give  up  the  mortgage, 
they  can  arbitrate  about  the  rest;  but  the  defen- 
dants say  no.  They  have  a  power  of  sale,  and 
they  will  not  give  it  up  till  they  are  paid.  There 
is  the  serious  qnestion  of  the  mortgage.  Can  I 
leave  this  society  to  do  as  it  likes,  when  there  are 
cases  in  which  it  is  laid  down,  as  in  Fleming  v. 
Si^f  (1  Kny.  518;  3  De  G.  M.  &  G.  997, 1030),  that 
the  provisions  for  arbitration  do  not  apply  to 
questions  arising  in  a  suit  by  a  member  against 
a  building  society  for  redemption  of  the  security 
which  ho  has  given  for  his  future  contributions 
on  receiving  hia  share  in  advance?  In  MnJkerii 
T.  Lord,  Lord  Cairns  says  this  :  "  He  (the  plain- 
tiff) seeks  to  redeem  that  mortgage,  and  to  have 
an  account  i^inst  the  appellants  of  the  moneys 
received  by  them  on  sales  oi  part  of  the  mortga^^ 
estate,  and  of  sums  which,  but  for  their  default, 
they  might  have  received  while  in  possession  of 
the  estate,  they  having  Ikjcu  mortgagees  in  posses- 
sion. A  decree  for  account  and  redemption  under 
the  circumstances  would  be  a  matter  of  course,  if 
the  respondent  is  not  in  someway  precluded  from 
asking  for  it.  The  appellants  contend  that  be  is 
so  precluded,  and  that  bis  only  remedy  is  in  arbi- 
tration." Then  he  goes  into  the  rules  and  shows 
that  arbitration  does  not  really  contemplate  mort- 
gages, and  he  concludes  that,  the  mortgage 
'*  creates  in  the  mortgagor  a  right  to  obtain  from 
the  mortgagee  an  account  on  the  footing  I  have 
mentioned,  and  a  right  to  obtain  what  a  court 
alone  can  give,  a  decree  for  the  redemption  and 
reconveyance  of  the  property — a  decree  which,  in 
default  of  redemption,  dismisses  the  suit,  and 
thus  operates  as  a  decree  of  foreclosure.  This 
being  the  relative  position,  and  these  the  rights 
of  the  mortgagor  and  moi-tgagee,  it  appears  to  me 
to  be  impossible  that  these  rights,  and  especially 
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the  ngkts  of  foreclosure  and  redemption,  could 

be  enforced  or  adjusted  by  such  a  reference  to 
arbitration  as  is  provided  by  10  Geo.  4,  c.  s.  27. 
and  T  therefore  arrive  at  the  conclusion  that  the 
prorisioiis  of  that  Act  are  not  applicable  to  those 
purposes  of  a  benefit  building  society  which  in- 
volve the  adjustment  of  rights  created  by  mort- 
gage." With  that  judgment  I  entirely  concur. 
This  is  a  snit  to  have  a  mortgage  discharged  and 
the  title  deeds  returned,  and,  if  necessary,  to  have 
an  account,  which  must  be  taken,  but  it  cannot 
be  done  in  an  arbitration,  and  an  arbitrator  can- 
not dii-cct  a  reconveyance.  Therefore,  it  is  not 
within  the  arbitration  clause  at  all.  and  the  conrc 
must  take  cognisance  of  it. 

Sir  A.  Wnfaon,  Q.C.  and  Fra»h  Milne  for  tbc 
plaintiff. — T!ie  plaintiff  is  entitled  to  what  he 
asks ;  he  i>aid  all  his  subscriptions,  and  conformed 
to  the  rules  and  regulations  of  the  society,  and  is 
not  bound  by  the  resolution  of  the  7th  Jnly  and 
12th  Aug.,  as'he  had  at  that  time  terminated  hia 
connection  with  the  society : 

Se  The  Doiicruter  Permanent  Baildiag  Sscwfy,  15 

L.T.  I£ep.  N.  S.270;  S£q.  158; 
Broinilif  T.  Ruixell,  48  L.  T.Eep.  N.  S.  881 ;  8  App. 

Cad.  2:^; 

yoncich   and  Nor/oli  Building  Soriely,  fimtffcV 
ca««,  1  Cb.  Dir.  481. 

Marten,  Q  C.  and  John  Revdell  for  the  defen- 
dants.— Tbo  plaintiff  shared  in  the  profits  of  the 
society,  he  is  also  liable  to  contribute  to  tho 
losses.  As  to  tho  291.,  ho  has  been  repaid 
12?.  17«.  2*/.  of  it  by  cheque. 

Sir  -1.  WafBon.  Q.C.  in  reply. 

C«r.  €idc.  vuli. 

Feb.  12. — K.vY,  J. — ^The  plaintiff  sues  the  defen- 
dants as  trustees  of  tbo  Metropolitan  and 
Suburban  Building  Society  for  discharge  by  tho 
statutory  i-eceipt  of  a  mortgage  by  him  ui  the 
society,  "dated  the  18th  April  1867,  and  for 
delivery  up  of  tho  title  deeds,  and  also  for  re- 

Saymcnt  of  amounts  alleged  to  have  been  paid  by 
im  under  a  mistake  of  fact  in  excess  of  the 
amount  duo  upon  the  security  of  the  mortgage. 
The  plaintiff  originally  held  four  shares  in  thin 
society;  two  of  these  were  withdiawn  in  Jnnu 
1868,  but  he  nevertheless  continued  to  pay  in 
respect  of  the  withdrawn  shares  till  Jane  187u. 
The  term  of  eighteen  and  a  half  years  over  which 
his  payments  were  to  extend  expired  on  tbo 
3rd  June  1884.  By  inadvertence  he  con- 
tinued making  payments  till  April  1885;  and  as 
to  these  latter  payments,  there  is  no  question  that 
be  has  a  right  to  be  credited  with  them.  But,  aa 
to  all  the  alleged  over-payments,  the  defence  is 
raised  that  the  society  has  suffered  losses,  some 
of  which  were,  before  1870,  oceasioned  partly  by 
the  defalcations  of  their  then  secretary  and 
partly  by  the  insufficiency  of  some  of  their 
securities.  As  to  the  over-payments  before  June 
1870,  tbey  also  allege  that  these  have  been  repaid 
to  the  plaintiff  by  a  cheque  of  121.  17«.  2d.  The 
former  of  these  two  defences  raises  the  question 
whetlici*  au  advanced  member  can  be  made  liable, 
as  between  himself  and  unadranced  members,  for 
losses  incurred  alter  the  advance  to  him  was 
made.  Tliero  are  no  outside  creditors,  and  these 
losses  were  all  sustained  after  tbo  advance  to  the 
plaintiff.  The  question  depends  upon  the  nature 
o£  his  contract  with  the  society.  It  is  not  a 
partnership.    Members  are  paid^^^^^en 
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the  tenn  for  which  ther  anbscribo  expires,  or  by 
way  of  adTance.   If  tbey  take  the  payment  in 
advance  they  then  have  to  give  secnrity  to  the 
society  for  their  monthly  nnd  other  payments  to 
the  end  of  the  term.     When  these  nave  been 
completely  made  the  secnrity  is  discharged,  and 
they  are  entitled  to  have  the  statutory  receipt 
and  return  of  their  title  deeds,  and  thereupon  all 
their  connection  with  the  society  ceases,  where 
the  advance  was,  as  in  this  case,  the  full  amount 
at  tfaeir  shares.   That  is  the  simpIpKt  mode  of 
sUtinff  the  relation  between  the  society  and  its 
indiviaaQl  mesnbers,  the  object  of  snch  a  society 
being,  as  has  frea^uently  been  pointed  out,  to 
raise  by  contribation  ot  membra^  a  fnnd  to  be 
employed  in  making  advances  to  those  who 
desire  it  of  the  nominal  amount  of  their  shares, 
OBOally  for  the  purpose  of  buildin;;,  upon  the 
property,  which  tney  mortgaged  to  the  society  in 
ihe  manner  I  have  mentioned.   If  the  redemption 
inymects,  are  properly  calcnlate<l  and  the  securi- 
ties are  good,  there  should  be  a  jirofit,  on  the 
transaction,  which  in  this  society  the  advanced 
and  nnadvanced  members  were  to  xhai-e.  Now, 
Eiappose  that  such  a  society  incurred  losses,  and 
after  having  incnrred  them  paid  to  a  member 
who  had  duly  dischai^ed  all  his  snbscriptions, 
and  whose  term  had  expired,  the  amount  of  bis 
shares.   C^uld  they  afterwards  recover  from  him 
a  contribntion  to  those  losses  if   1  do  not  say  it 
would  be  impossible,  bat  it  is  olmons  that  in 
order  to  do  so  they  must  make  ont  a  clear  case  ot 
payment  in  mistake  of  fact.   If  the  losses  were 
incurred  after  be  was  paid,  it  seems  clear  there 
could  be  no  claim  against  the  paid  member. 
•Soppoae  the  payment  to  he  made  in  advance, 
how  can  the  society  have  any  remedy  against 
the  advanced  member  for  losses  incurred  after- 
wmds  ?    The  advance  made  to  a  member  of  this 
MKiety  is  not  a  loan  which  is  to  be  repaid.   It  is 
a  payment  in  advance  of  the  amount  to  which  ho 
would  be  entitled  at  the  end  of  his  term.  Should 
losses  occur  afterwards  which  were  not  foreseen 
when  the  advance  was  made,  the  claim  of  the 
society  to  make  the  advanced  members  contribute 
woald  be  in  effect :  "  We  have  advanced  you  too 
much ;  repay  a  portion  of  the  advance."  To 
increase  the  stipulated  monthly  payments  which 
ho  must  make  to  redeem  bis  mortgage  would 
only  be  a  mode  of  effecting  such  repayment 
of  part  of  the  advance.   But  the  ground  of  snch 
a  claim  against  an  advanced  member  is  not 
mistake  of  fact ;  it  is  that  losses  have  occurred 
after  the  advance  which  were  not  anticipated  at 
the  time.    There  is  no  equity  arising  from  that 
fact  which  could  found  a  claim  for  recovery 
of  any  part  of  the  advance.    In  the  absence  of  a 
contract  by  an  advanced  member  to  contribute  to 
a  deficiency  of  funds  to  pay  other  members 
ansing  from  tosses  incurred  after  the  advance 
was  made,  it  is  difficult  to  see  any  principle  on 
which   such  "contributioD  could    be  claimed. 
Mupposiog  the  rules  to  bo  silent  about  losses,  and 
that  by  them,  uid  by  the  mortgage  contract,  the 
pajmeuts  to  be  made  to  the  end  of  the  term  are 
rlMrly  defined  and  do  not  include  any  liability  to 
nmtribute  to  losses,  it  is  not  easy  to  understand 
how  such  .a  liability  conld  arise.   In  the  present 
esse  the  mortgage  was  for  20Ul. ;  that  is,  the 
nmonnt  of  two  shares,  upon  trust,  so  long  as  the 
mortgagor  shall  "well  and  truly  pay  all  such 
principal,    subscription,    and    redemption  or 


[Cha5.  Dir. 


interest  money,  fines,  and  other  payments  as  ho 
ought  to  pay  accordiuK  the  roles  and  regulations 
for  the  time'being  of  the  said  society  "  in  respect 
of  his  shares,  to  permit  him  to  hold  the  property ; 
in  default,  to  sell  and  pay  expenses,  and  then  to 
reimburse  to  the  society  "  all  snch  principal, 
subscription,    redemption  or  interest  moneySr 
fines,  and  other  payments  as  shall  l)e  then  due 
and  owing,  or  shall  or  may  thereafter  become  due 
and  owing."  from  the  mortgagor  in  respect  of  his 
shares.    What  are  tbo  payments  which  he  is  to 
make  according  to  tho  rules  f   The  shares  were 
1001.  each ;  tho  subscription  on  each  5«.  a  month. 
There  is  a  small  entrance  fee,  and  there  ere  fines 
for  neglect  in  making  payments  at  the  time 
stipulated.   Uembem  desiring  an  advance  must 
put  their  names  upon  a  borrower's  rotation  list 
and  tender  for  the  advance,  and  the  member 
making  the  highest  offer  above  the  minimum 
redemption  payment  is  entitled,  or,  if  no  such 
competition,  then  the  member  first  ou  the  list  is 
entitled,  to  the  advance.    The  member  takinn:  tho 
payment  in  advance  is  to  give  a  mortgage  to 
secure  tho  payment  of  "  all  or  any  of  his  or  her 
snbacriptions,  payment;*,  or  redemption  money," 
and  performance  of  the  "  regulations,"  under 
which  mortgage  the  trustees  may  recover  by 
sale  "all  such  principal,  subscriptions,  or  other 
payments  as  shall  then  or  thereafter  become  due, 
owing,    and  payable  by  such  member  under 
and  by  virtue  of  these  rules."   Bule  16  providea 
for  payment  by  every  member  who  has  received 
his  share  of  10s.  per  month  per  share,  or  such 
other  sum  as  he  may  have  agreed  to  pay,  for 
every  1001.,  as  redemption  money,  such  payments 
to  commence  on  the  subscription  day  following 
the  one  on  which  the  member  becomes  entitled  to 
the  advance ;  and  that,  in  the  event  of  tho  member 
neglecting  to  take  up  the  money,  he  shall  in 
nowise  be  exempted  from  the  payment  of  such 
redemption,  but  shall   be  charged  therewith, 
together  with  all  fines  for  neglect  of  payment. 
Bule  20  a]]plies  only  to  tho  (Expenses  of  the 
management  of  the  society,  not  to  losses.  Bule  25, 
which  applies  both  to  advanced  and  unadvauced 
members,  is  as  follows :  "  When  it  shall  appear  by 
the  books  of  the  society  that  any  member  has 
paid  to  the  society  the  amount  of  BobstTiption 
and  redemption,  together  with  all  other  liabilities 
and  expenses  during,  and  to  the  full  and  rompleto 
termination  of,  the  period  agreed  upon  by  snch 
member,    then    such    payments    shall  cease 
and  determine,"  and  the  trustees  shall  deliver 
up  to  such   member  the  title  deeds  deposited 
by  him,  and  indorse  a  receipt  on  tho  mort- 
gage   deed,   and   each    member   shall,  upon 
completing  the  full  period  of  his  snbscription,  bo 
entitled  to  receive  a  fair  proportion  of  any  sur- 
plus profit  made  by  the  society.  At  the  end  of  tho 
rules  is  a  table  1,  showing  the  amount  a  member 
holding  one  share  is  entitled  to  receive  either  in 
advance  or  at  tho  termination  of  his  subscription, 
and  also  the  minimum  amount  of  redemption  to 
be  paid  monthly  in  addition  to  the  subscription  by 
members  receiving  the  amount   in  advance. 
Tbta  table  states  tho  monthly  subscription  to  be 
5s.  and  for  the  period  of  eighteen  and  a  lialf 
yeara   the  amount  of  advance  is  WOL,  the 
minimum  redemption  on  obtaining  it  IDs.,  making 
the  "total  monthly  payment  after  advance"  15«. 
Subject  to  fines  for  irregularity  in  payment  and 
to  any  charge  for  expenses  under  (^(^^H*]^^ 


BrCKLE  V.  IjOBDOXXT. 


276— ToL  LTI.,  N.  S.3 


THB  LAW  TIMES. 


[April  S3,  1887. 


Ghah.  Div,]  Bucklv  v. 


nil  that  an  advanced  member  contracts  to  pay, 
and  the  contract  seems  an  definite  as  words  and 
figures  can  make  it.  rule  14  the  completion 
of  these  payments  terminates  the  member's  con- 
nection with  the  society.   Reliance  has  been 

E laced  on  the  words  in  mie  25,  "  all  other  liabi- 
ties  and  expenses  during,  and  to  the  full  and  com- 
plete  termination  of,  the  period  agreed  upon  by 
snch  member;"  bot  that  does  not  answer  the 
qaestion,  What  are  such  liabilities  and  expenses  P 
'I'hat  can  only  be  diacorered  by  examining 
the  other  rules  to  which  I  have  referred.  T 
come  to  the  conclusion  from  theoe  rules  that, 
when  a  member  has  received,  either  at  the  end 
of  the  term  for  which  he  has  subscribed  or  in 
advance,  the  amount  of  his  share,  and  has  paid 
either  by  the  prescribed  instalments  or  in  advance 
— as  by  rule  24  he  may — ^the  stipulated  subscrip- 
tion, redemption  money,  fines  ana  other  payments, 
he  has  done  all  he  ran  be  required  to  do,  and  his 
connection  with  the  society  ceases.  It  is  admitted 
in  the  defence  that  the  rules  are  silent  as  to 
loss^.  I  should  not  bind  the  defendants  by  that 
admission  if  I  could  find  any  mention  of  them, 
but  I  cannot  find  any.  Several  cases  have  been 
referred  to.  In  the  Donccuter  Permanent  Building 
Sodeiij  (15  L.  T.  Rep.  N.  S.  270;  3  Ea.  158)  the 
advanced  members  by  rule  28  were  to  be  entitled 
to  be  released  from-  tueir  mortgages  on  payment 
of  subscriptions  for  fourteen  years,  or  when  the 
amount  so  paid  should  equal  the  sums  advanced 
with  the  interest  and  other  charges  thereon. 
They  therefore  ceased  to  be  members.  But  they 
might  redeem  by  paying  a  fine  of  10«.  a  share 
and  the  snbsciptions  for  fourteen  years  in 
advance,  less  a  certain  discount,  twether  with  all 
fines  and  other  charges  due  on  the  shares.  It 
was  held  that  members  who  redeemed  under  an 
Order  pending  a  winding-up  were  not  liable  to 
contribute  to  satisfy  the  claims  of  theunadvanced 
shareholders,  because,  although  the  redemption 
clause  did  not  so  provide  in  terms,  they  had 
practically  ceased  to  be  members.  In  Brovmlie 
V.  Jiustell  (48  L.  T.  Rep.  N.  S.  881 ;  8  App.  Gas. 
1235)  it  was  decided  that  a  building  society  is  not 
a  joint-stock  company,  still  less  is  it  a  common 
law  partnership,  but  it  is  a  society  of  a  special 
kind,  formed  and  regulated  under  particular  Acts 
of  Parliament  for  special  purposes,  and  that 
there  was  no  implied  liability  to  contribution  for 
any  loss  which  in  the  actual  state  of  things  some 
of  the  members  might  suffer.  The  society  having 
been  ordered  to  be  wound-up,  an  advanced 
member  gave  notice  nnder  the  rales  of  with- 
drawal, and  claimed  a  discharge  on  paying  the 
difference  between  the  advance  and  the  amount 
of  the  instalments  actually  paid  with  interest. 
The  claim  against  him  practicallr  was  to  con- 
tribute for  the  benefit  of  the  other  members 
to  losses,  but  it  was  held  that,  although  he  could 
not  after  the  winding-np  order  exercise  his  right 
of  withdrawal,  t^e  claim  made  a^inst  him  for 
contribution  was  not  according  to  bis  contract, 
although  by  that  contract  he  might  have  claimed 
to  participate  in  the  profits.  In  that  case  the 
society  was  registered  under  the  statute  of  1874. 
Then  there  is  the  cose  of  Toah  v.  North  British 
Building  Society  (11  App.  Gas.  489).  There  the 
society  was  not  re^stered  under  the  statute  of 
1874^  but,  as  in  this  case,  under  the  statute  of 
Will.  4  It  was  being  wonud<up,  IcraseB  having 
occurred,  and  it  was  held  that  the  advanced 
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members  had  a  right  to  withdraw  on  making  the 
payments  stipulated  by  the  rules  without  con- 
tributing with  the  unadvanoed  members  to  the 
losses,  although  there  also  they  were  entitled  to 
share  in  the  profits  if  there  had  been  any.  It  is 
said  that  these  cases  differ  from  the  present 
because  upon  redemption  it  was  in  each  of  them 
provided  that  the  mortgagor  should  cease  to  be 
a  member,  and  it  is  said  that  there  is  no  similar 
provision  in  the  present  case.  That  was  not  so, 
as  I  have  pointed  out,  in  the  Doneaster  case.  But 
the  14th  rule  of  this  society,  to  which  I  have 
already  referred,  provides  that  any  member  shall 
he  allowed  to  terminate  his  or  her  connection 
with  the  society  at  either  of  the  several  periods 
named  in  the  table  of  classes  of  termination 
appended  to  these  rules  by  subscribing  for  such 
fractional  parts,  or  any  numbar  of  such  fractional 
parts  of  lOOZ.,  as  are  there  shown.   The  8th  rule 

£*rea  a  power  to  nnadvanced  monbers  to  wtth- 
aw  from  the  society,  and  the  whole  scheme  of 
these  rules  shows,  I  think,  clearly  that  when  a 
member,  whether  advanced  or  unadvunced,  has 
made  all  the  stipulated  payments  required,  and  if 
unadvanced  has  received  the  money  then  payable 
to  him,  his  connection  with  the  society  is  com- 
pletely at  an  end.  Theie  remains  the  question  as 
to  tho  alleged  payment  of  121.  17<.  2d.  This 
payment  is  not  prorcd.  The  only  evidence  on 
the  subject  is  that  the  cashier  of  the  London  and 
County  Bank  produces  an  extract  from  the  bank 
ledger,  dated  the  29th  June  1870,  of  the  payment 
of  a  cheque  to  a  person  named  Buckle.  The 
cheque  is  not  produced.  There  is  no  evidence 
whether  it  was  drawn  to  order  or  to  bearer,  or 
whether  the  Buckle  there  mentioned  was  the 
plaintiff  in  this  action.  The  plaintiff  cm.  hi« 
part  swears  that  he  nevw  received  that  sum  from 
the  society,  and  that  when  he  discovered  in  1870 
that  ho  had  been  making  over-payments,  he  sp^e 
to  the  secretary  about  it,  and  the  secretary  replied 
that  it  would  shorten  his  term,  meaning  of  course 
that  his  mortgage  would  be  discharged  so  much 
sooner.  Now,  this  secretary,  it  is  stated  in  the 
evidence,  defrauded  the  society  and  was  not 
honest.  I  am  told  that  he  might  have  been 
called  as  a  witness,  but  the  society,  perhaps  natur- 
ally enough,  have  abstained  from  calling  him. 
The  resnlt,  however,  is  that  I  must  accept  the 
evidence  of  tho  plaintiff  and  must  treat  the  over- 
payments before  1870  as  advances  on  account  of 
the  mortgage  payments,  and  must  order  the 
society  to  repay  to  the  plaintiff  all  such  pay- 
ments made  by  him  within  six  years  before  tw 
commencement  of  this  action  as  were  in  excess  uE 
the  sums  which  he  was  bound  to  pay  under  the 
mles,  after  giving  him  credit  for  the  over-p»-- 
ments  made  down  to  the  month  of  June  1870. 
The  defendants  must  indorse  the  proper  dis- 
charge upon  the  mortgage,  and  most  return  to 
the  paintiff  his  title  deeds,  and  pay  him  the  costs 
of  the  action. 

Solicitors :  W.  J.  Tidey,  for  W.  0.  BoifeM, 
Bamet ;  JOeshorovgk  ukl  Son,  for  H.  O.  Dattintore. 
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Feb.  12  and  19. 
(Before  Eat,  J.) 
Be  BiTAir's  TmusTS.  (a) 

Xl'Ul — G!Ji  to  children — Direction  to  pay  at  twenty- 
fiue — Separate  fund — Qijl  over — Contingent  or 
vetted  interette — Remoteness. 

Tentairix  by  her  will,  made  m  1828,  gave  all  her 
property  to  truafeet.  She  gav  the  intere$t  of  a 
bond  of  50(K>i.  to  her  aiefer  Caroline  for  life ; 
after  her  death  ehe  detired  the  interest  to  be  paid 
io  her  own  daughter  Julia,  the  having  attained 
ike  age  o^  twenhi-five  yeart,  if  the  married  and 
died  leavintf  ehitdren,  for  the  maintenance  and 
education  of  mch  children,  and  the  principal  to 
he  divided  among  them  attheij  should  severally 
attain  the  age  of  twenty-five  yean,  in  ease  of  her 
daughter  dying  without  leaving  ittue^  then  she 
gave  the  fund  over. 

Ort  petition  by  iico  children  qf  Julia  for  jmymeni 
out  of  the  fund  i.x  court  .- 

Held,  that  the  general  rule  laid  dmon  !n  Leake  r, 
Kobinson  (2  Mer.  302),  namely,  that  trhera  there 
it  no  gift  except  a  direction  to  pay  at  the  objects 
attain  apariicnlar  age  beyond  the  limits  of  per- 
petuity ins  attainment  of  the  age  is  of  the  essence 
,  of  tJie  gift,  might  give  way  to  particular  indica- 
tions of  a  contrary  intention. -And,  having  regard 
e*pecxally  to  the  tubjert  of  the  gift  being  a 
teparatei  fundt  and  to  the  gijl  over  being  ou  the 
death  of  the  tenant  for  life  mthovt  issue  .* 

Held,  thai  the  fund  vetted  in  the  children  af  Julia 
who  were  litmg  at  her  death. 

This  was  a  petition  of  G.  J.  Uorris  and  C.  J. 
Morris  his  wife,  and  of  A.  IS.  Atkinson,  the  wife 
of  Charles  Howard  Atkinson,  asking  that  it 
might  be  declared  that  the  interests  taken  hj  the 
children  of  Jnlia  Jerram  tinder  the  will  of  Jmiana 
Beran,  in  a  legacy  or  sum  of  50001.  were  vested 
interests,  and  were  not  contingent  npon  their 
attaining  the  ^e  of  twenty-five  years,  and  that 
the  gift  in  favour  of  sach  children  contained  in 
[he  will  wss  not  void  for  remoteness,  and  that 
the  residne  of  the  money,  after  providing  for 
Cfiets,  might  be  divided  into  two  eqnal  sharns,  and 
that  one  of  sach  shares  might  be  paid  to  tho 
petitioner  C.  J.  Morris,  on  her  separate  receipt, 
and  that  the  other  of  such  shams  might  bo  paid 
to  the  petitioner  A.  E.  Atkinson. 

Bj  her  will,  made  on  the  15th  Oct.  1828, 
Jnliana  Beran,  of  Little  Stonfaam,  Bnffolk,  gave 
and  bequeathed  to  her  sister  Caroline  Bevan  and 
to  John  Whitmore,  and  to  the  Ber.  John  Wilcox, 
all  her  property,  in  trast  for  the  uses  following : 
namely,  the  interest  of  50001.  secured  to  her  by 
bond,  testatrix  gave  and  devised  to  her  sister 
Caroline  Bevan  for  life,  and  after  her  death  she 
desired  the  interest  of  the  said  princifnl  snm 
of  50001.  to  be  paid  to  her  daughter  Jnlia  (she 
having  first  attained  the  age  of  twenty-fiVe  years). 
Farther  testatrix  willed  that  her  said  daughter 
having  married  and  dying  learing  children, 
the  interest  to  be  appropriated  for  the  main- 
tenance and  education  of  such  children,  of  whom 
testatrix  thereby  constituted  her  executors 
fiuardians  as  to  the  due  application  of  the  same, 
accOTdiog  to  their  wisdom  and  uncontrolled  dis- 
cretiw,  and  the  principal  to  be  divided  amongst 
them  as  they  should  severally  attain  tho  age  of 
twenty-five  years.  In  case  of  Julia  dying  without 

(a)  B4port«d  Iv  Fsjunns  E.  AST.  Em^t  BkriisUr-At  Taw. 
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leaving  issue,  then  the  principal  sum  of  5000/., 
with  Its  accumulations  (if  any),  was  to  go  to  the 
Bev.  John  Wilcox.  Testatrix  appointed  Caroline 
Bevan,  John  Whitmore,  and  the  said  John 
Wilcox,  executrix  and  executors  of  ber  will. 

Juliana  Bevan  died  on  the  18th  March  1829^ 
and  the  will  was  proved. 

Testatrix's  daughter  Jnlia  attained  the  age  of 
twentT-flre  years  on  the  26tfa  Jan.  1837,  and  on 
the  80th  Aug.  1842  married  G.  T.  Jerram.  by 
whom  she  had  issue  two  children  only,  namely, 
the  petitioners  C.  J.  Morris  and  A.  K.  Atkinson. 

Caroline  Bevan  died  on  the  13th  June  1854,. 
and  C.  D.  Bevan,  ber  executor,  transferred  3500/. 
Three  per  Cent.  Consolidated  Bank  Annnities, 
being  tho  sum  representing  the  estate  of  the  tes- 
tatrix, into  court. 

Julia  Jerram  died  on  the  9th  Aug.  1886,  and 
this  petition  was  then  presented. 

Frank  Wright  for  the  petitioners. — Tho  ques- 
tion is  whether  the  gift  of  the  50001.  is  vested  or 
contingent : 

Rnlei  ot  Coort  1883,  Order  XVI..  r.  32  ; 
Theobald  on  Wills,  3rd  edit.  p.  389,  390 ; 
Be  Parker ;  Barier  r.  Barlcer,  16  Ch.  Div.  44 ; 
Bret  V.  Perfoet,  1  CoU.  188. 

Them  was  no  gift  for  maintenance  in  Bree  v. 
Perfect.  The  testatrix  could  not  have  intended 
to  dio  intestate;  the  gift  was  clearly  a  vested 
gift. 

J£arten,  Q.C.  and  Sawlinson  for  the  next  of  kin. 
— ^he  gift  was  not  a  rested  gift,  and  was  void  for 
remoteness : 

Lealce  t.  Bohinson,  2  Mer.  363  ; 

Williamt  t.  Clark,  4  Ds  6.  A  Sm.  472 ; 

Walker  r.  Mower,  18  Beav.  365 ; 

Gardiner  t.  Sinter,  25  Beav.  509 : 

Thomas  v.  WiJherforce,  81  Bear.  299 ; 

Murray  v.  Tanerad,  10  Sim.  465 ; 

fiouaWon  t.  Jame«.  1  Coll.  26 ; 

Mair  v.  Qwlter,  2  Y.  A  Coll.  C.  C.  465 ; 

Ue  Parker ,-  Barker  v.  Barker,  16  Ch.  Dir.  44. 

Jarman  on  Wills,  4th  edit.  840,  referring  to 
Leake  r.  Robinson:  "Sir  William.  Grant,  M.R. 
held  that  this  was  not  a  case  in  which  tho 
enjoyment  only  was  postponed ;  the  direction  to 
pay  wan  the  gift,  and  that  gift  was  only  to  attach 
.  to  children  who  should  attain  twenty-five." 

Frank  Wright  in  reply. 

Feb.  19. — Kat,  J.  —  Jnlia  Bevan,  by  her  will, 
daten  in  1828,  gave  all  ber  property  to  triisteen,. 
the  interest  of  a  bond  of  50001.  she  gave  to  her 
sister  Caroline  for  life,  after  her  death  she 
dpsired  the  interest  to  be  paid  to  her  own  daughter 
Julia,  she  having  first  attained  the  age  of  twenty- 
five  years.  If  she  married  with  the  consent  of 
the  executors,  bat  not  otherwise,  and  died  leaving^ 
children,  the  interest  to  be  appropriated  tor  the 
maintenance  and  education  of  such  children,  of 
whom  she  constituted  her  executors  guardians  ao 
to  the  dne  application  of  the  same  according  to 
their  wisdom  and  uncontrolled  discretion,  "  and 
the  principal  to  be  divided  amongst  them  as  they 
shall  severally  attain  the  age  of  twenty-five  years. 
I  do  hereby  likewise  will  and  appoint  that,  after 
the  demise  of  my  sister,  and  in  the  event  of  my 
daughter   marrying  without    consent   of  ber 

fuardians  or  marrying  with  such  consent  and 
ying  without  leaving  issue,"  then  she  gave  the 
fund  over.  The  daughter  Jnlia  attained  twenty- 
fire  in  January  1837  and  in  18^>she  mairied 
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with  the  proper  conBent  and  had  two  children,  who 
are  now  liTing.  Caroline  Sevan  died  in  1854. 
Julia  died  on  the  9th  Aur.  1886.  The  question  ia 
whether  this  50001.  vated  in  the  children  of  Jnlia 
who  were  livinp  at  her  death,  or,  whether  it  only 
Tested  in  those  who  attained  tweutj-ftVQ,  in  which 
case  the  gift  would  be  void  for  remoteness,  and 
the  property  would  belong  to  the  next  of  kin  of 
the  testatrix  as  in  case  of  intestacy.  The  subject 
of  this  gift  is  a  specific  fund  sepai-ated  from  the 
rest  of  the  testator's  property,  so  that  the 
doctrine  of  the  court  which  vests  a  gift  of  such  a 
fund  at  the  earliest  moment,  as  in  8aunder$  v. 
Vautier  fCr.  &  Ph.  240)  and  Dunda$  v.  Wolfe 
Murray  (H.  &  M.  425)  applies  to  this  bequest.  It 
is  impossible  to  suppose  that  intestacy  was  con- 
templated by  this  testatrix.  The  gift  over  is  in 
case  of  the  death  of  Jnlia  without  leaving  issae, 
an  event  which  did  not  happen.  If  the  testatrix 
had  intended  that  only  those  children  of  Julia 
should  take  who  attainod  tweaty-fiive,  the  gift  over 
would  naturally  have  been  in  case  none  of  those 
•children  attained  twenty-five.  Supposing  there 
were  no  objection  on  the  ground  of  remoteness,  if 
this  bequest  is  contingent,  this  extraordinary 
consequence  follows,  that  in  case  a  child  of  Julia 
survived  her  and  did  not  attain  twenty-five,  that 
child  would  take  nothing,  but  the  gift  over  could 
not  take  effect,  and  there  would  be  an  intestacy. 
Am  I  bound  to  give  a  construction  to  this  will 
which  I  am  sure  was  not  the  meaning  of  the 
testatrix,  and  which  will  also  produce  the  unfortu- 
nate resnit  that  the  gif*^.  to  the  ehilden  must  fail, 
whether  they  attain  twenty-five  or  not,  because  it  is 
void  for  remoteness  P  If  there  beany  doubt  about 
the  constmction,  asLordSelhornesaidin  Pearis  v. 
Moselm,  (43  L.  T.  "Rep.  X.  S.  449 ;  5  App.  Gas.  719), 
this  is  a  matter  which  may  be  taken  into  con- 
sideration. The  argument  is  this :  a  canon  of  con- 
stmction it  is  said  was  laid  down  in  Leake  v. 
Sohin$on  (2  Mer.  363),  that  where  there  is  no  gift 
-except  a  direction  to  pay  as  the  objects  attain 
twenty-five,  the  attainment  of  the  age  is  of  the 
essefice  of  the  gift,  which  must  be  read  as  a 
beqaeet  to  those  only  of  the  class  who  a,ttain  the 
specified  age.  A  number  of  other  cases  were 
cited  in  which  this  rule  was  applied.  On  the 
-other  hand,  there  are  cases  in  which  the  general 
rule  has  been  made  to  give  way  to  particular 
indications  of  a  contrary  intention.  In  Bree  v. 
Perfect  (1  Coll.  128)  the  gift  was  upon  trust  to 

Say  the  interest  to  Frances  Bree  for  life,  and  at  her 
eath  the  principal  to  be  equally  divided  amongst 
such  of  her  children  as  should  be  living  at  the  time 
of  her  death,  as  they  respectively  attain  twenty- 
one,  hut  if  she  die  without  leaving  issue,  over. 
On  the  ground  of  this  limitation  over,  the  court 
held  that  the  principal  vested  in  the  children 
living  at  the  death  of  Frances  Bree.  This  case 
was  followed  by  Wood,  V.C.  (Lord  Hatherley) 
in  Ingrum  v.  StieUing  (7  W.  K.  386).  The  gift 
there  was  of  certain  leasehold  property  to  trustees 
upon  trust  for  the  testator's  wife  for  life,  and 
after  her  death  for  his  daughters  Ann  and 
Amelia  during  their  lives  as  tenants  in  common, 
and  in  case  either  of  his  daughters  should  die 
under  twenty-one  without  leaving  issue,  to  the 
survivor,  and  after  the  respective  deaths  of  his 
said  daughters,  then  in  trust  for  their  respective 
children  as  and  when  they  should  respectively 
attain  the  a^ifi  of  twenr-one  Tears,  as  tenants  in 
common,  and  in  case  bis  said  daughters  should 
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die  without  leaving  lawful  issue,  then  over.  Lord 
Hatherl^  held  that  the  children  of  the  daughters 
took  a  vested  interest  whether  they  attained 
twenty-one  or  not.  He  relied  upon  the  case  of 
Bree  v.  Perfect,  and  also  upon  the  circumstance 
that  there  was  a  separation  of  the  leaseholds 
from  the  rest  of  the  estate- ;  this  fact  and  the  terms 
of  the  gift  over  seem  to  have  been  the  main 
grounds  of  his  decLsion.  These  cases  are  not 
distinguishable  from  the  present,  and  they  have 
never  been  overruled.  In  this  case  the  class  who 
are  prmid  facie  intended  to  be  benefited  are  the 
children  of  Julia  who  survive  her.  For  their 
benefit  the  whole  of  the  income  is  to  be  applied. 
Does  the  testatrix  mean  more  than  this,  that  thi-: 
trust  for  maintenance  is  to  continue  in  the  case 
of  each  child  until  that  child  attains  twenty-five  ? 
I  read  the  will  as  if  she  had  said:  "Upon  the  death 
of  Julia  the  50001.  shall  vest  in  such  of  my 
children  as  may  be  then  living;  and  I  desire  my 
executors  to  apply  the  income  for  the  maintenance 
of  them  all  until  each  attairs  twenty-five,  when 
the  share  of  that  child  is  to  be  paid  over  to  him." 
This  makes  the  gift  over  consistent.  If  any 
child  survives  Julia,  the  gift  over  is  inoperative. 
There  is  ample  authority,  as  I  have  shown,  for 
treating  this  case  as  an  exception  to  the  rule  in 
Leake  v.  Rohinaon,  by  reason  of  the  subject  bein^ 
a  separate  fund,  and  the  gift  over  being  on  the 
death  of  the  tenant  for  life  without  leaving  issue. 
That  constmctiou  seems  to  me,  for  the  reasons  I 
have  given,  much  more  natural  than  the  other, 
which  would  make  the  gift  void,  I  therefore 
hold  that  the  fund  vested  in  the  children  of 
Julia  who  were  living  at  her  death. 

Solicitors :  Waterlioute,  Winterhotham,  and 
Sarriatm ;  Waltera,  Dever^  Walten,  and  ITood. 


Feb.  16  ami  19. 
(Beloro  Kat,  J.) 
Be  CoB  -uiD ;  Cowabd  v.  LaKkmav.  (a) 
Will — Gifi  of  rents  and  income — Life  or  ab»oltifc 

interest — Contrary  iniention. 
Tettaior  by  hie  wiU,  vitaAe  in  March  1884,  gare 
a  legacy  of  100/.  io  hie  wife  for  her  present 
toante,  and  for  h<meekeeping  expenses,  and 
tmpointed  her  sola  eaMCumai;  attd  hs  gave, 
devised,  and  heaueathed  the  rents  and  meome 
of  all  his  freehold,  copyhold,  and  leasehiM 
properties  to  his  tnife.  He  also  directed  thiU 
she  should  he  entitled  to  aU  other  the  income 
of  his  estate  and  effects,  real  or  persnnal,  and 
thai  any  monet/a  \ohich  might  be  in  his  hortse  or 
in  tJie  hands  of  hi*  said  wife  might  be  invested 
in  her  name  hi  consols,  and  the  interest  to  artsf. 
ihcrefrom  might  be  retained  or  received  by  his 
said  wife  as  pari  of  his  income.  He  desired 
thai  his  wife  shotJd  be  at  liberty,  out  of  the 
proceeds  of  his  snrpliu  residuary  estate,  to  erecf 
any  monument  to  his  memory  which  she  migki 
please,  not  easceeding  the  sum  of  300t  He  (risd 
gave  and  bequeathed  to  his  wife  oil  his  hanmMA 
fumiiure,  goods,  and  effects  in  his  house,  asid 
desired  thai  theshouUlliaMthefrtenseaindaeeu- 
paiionofhiskoHsetOMddit^etedfhatetnimmUerif 
of  suchfamiture  and  ^eets  shoidd  he  made. 
On  summons : 

Held,  that  there  was  no  indieatiion  svfieismdg  clear 
{•)  Baport«a  by  FuKOn  S.  AST,  Isi-S^nMMtAav. 
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Id  «Am0  ihat  the  leldoip  took  only  a  life  interest  ; 

keld,  iher^ore,  tlutt  she  took  an  ahmlitie  intereet 

in  oil  ihe  property. 
This  wbr  an  originating  snnimons.  tukcn  out 
itnder  Order  LV.,  rr.  3  and  4  of  the  Kules  of 
Coart  1883,  asking;  that  the  following  <inestionH 
aming  in  the  administration  of  the  estate  of 
Thomas  John  Coward  might  bo  determined, 
namely:  What  are  the  rights  and  interests  of 
the  plaintiff  Ann  Amelia  Coward  under  the  will 
of  thn  said  Thomas  John  Coward,  dated  the 
1-kh  March  1884,  in  his  real  and  personal  estate, 
and  whether  any,  and,  if  any,  what  interest  in 
such  rcftl  and  personal  estate  respectively,  or  in 
any  and  vrhat  part  or  parts  thereof,  is  undisposed 
c>f  hy  the  said  will ;  and  if  and  so  far  neces- 
sary for  the  determination  of  the  above  c|uestion, 
that  the  real  and  personal  estate  of  thu  said  tes- 
tator may  he  administered. 

By  lib  will,  made  the  14th  March  1884.  Thomas 
J<^n  Coward,  solicitor,  gave  the  Hum  of  1001.  to 
his  wife,  Ann  Amelia,  for  her  present  wants  and 
for  housekeeping  ex|}en8es,  and  appointed  her 
sole  execatriz  of  nis  will,  and  after  giving  certain 
other  legaric»  be  gave,  devised,  and  bequeathed 
all  the  rents  and  income  of  all  his  freehold,  copy- 
hold, and  leasehold  properties  at  Xew  Burnet,  in 
the  connty  of  Herts,  unto  his  wife  Ann  Amelia. 
He  also  gave  and  bequeathed  to  his  snid  wtfo  all 
the  rents  and  profits  of  his  leasehold  hoiise.i  in 
Gordon-road,  Peckham.  He  also  diroctcfl  that 
hhe  should  bo  entitled  to  all  other  the  income  of 
his  estate  and  effects,  real  or  personal,  and  that 
any  moneys  which  might  be  m  his  house,  or  in 
the  hands  of  bis  said  wife,  might  invested  in 
her  name  in  the  said  Three  per  Cent.  Consoli- 
dsted  Bank  Annuities,  and  the  interci^t  to  arise 
therefrom  might  be  retained  or  received  by  his  said 
wife  as  part  ox  his  income.  He  also  desired  to  bo 
Wied  in  his  grave  demised  to  him  in  perpetuity 
Wthe  direohMY  and  owners  of  the  Board  of  Woking 
Cemetery,  and  that  his  said  wife  should  be  at 
liberty,  ont  of  the  proceeds  of  his  surplus  residu- 
ary estate,  to  erect  any  monument  to  nis  memory 
which  she  might  please,  not  exceeding  the  sum  of 

He  also  gave  and  bequeathed  to  his  said  wife 
aH  his  household  furniture,  goods,  and  effects,  h\ 
and  about  his  said  dwelling-house  at  KImslcigb. 
for  her  sole  and  separate  n&e.  And  he  also  desired 
that  his  said  wife  should  have  the  free  use  and 
■occupation  of  his  said  house  called  Khnslcigh. 
He  directed  that  an  inventory  of  snch  furniture 
and  effects  might  be  made  and  kept  tlicix-M-ith. 

Vaufjlian  Hatokim  for  the  widoiv.  the  {>laintifE. 
— The  gift  of  the  rents  and  income  carry  the  fro 
hiuiple  in  the  real  estate  and  an  absolule'  interest 
ia  the  personal  estate  : 

Sifon  T.  Sh^htrd,  1  Bro.  C.  C.  531 : 

PhitLxpt  T.  Chamberlayne ,  4  Veti.  57 : 

Fag»  T.  Lenpi)\gv:ell,  10  Vea.  467 : 

Kaiq  V.  Swinity,  1  8im.  &  Stew.  487 : 

Slokf  T.  H«rm,  1  Dr.  ft  W.  69 ;  13  CI.  £  FuT. 
161,  193 ; 

IFaUdTu  T.  Wettnn,  32  Boat.  238 ; 

Be?»*  T.  CaiUn,  6  Cb.  App.  235 ; 

Btann  v.  Bell,  2  De  G.  M.  &  G.  775  :  5De  G.  .1  Sm. 
656. 

"JiaHen.  Q.C.  and  Marey  for  Caroline  Matilda 
Liirkman,  heiress-at-Iaw  and  next  o£  kin. — ^Tho 
(laestion  is,  what  did  the  testator  mean  ? 

BmAawm  r.  Earrifon,  1  J.  £  H.  GG2;  31  L.  J, 
74,  Ch. 
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The  gift  of  1001.  was  inconsistent  with  an  absolute 
gift  of  his  property.  The  directions  to  invest,  to 
erect  a  monument,  and  to  take  an  inventory  of 
the  furniture,  were  also  inconsistent  with  the 
plaintiff's  contention.  [Kay,  J.  referred  to 
Jeniingg  v.  Baily,  1"  Boar.  118,  and  reserved 
judgment.] 

Feb.  19. — Kav,  J. — ^Thomas  Johu  Coward,  the 
testator  in  this  cause,  married  late  in  life  and  died 
in  188C,  leaving  surviving  him  a  widow  but  no 
children.  He  had  made  a  will,  dated  in  Slarch 
1884,  by  which  he  gave  a  legacy  of  100?.  to  bis  wife 
Ann  Amelia  Coward  for  her  present  wants  and 
for  housekeeping  expenses,  and  he  appointed  her 
sole  executrix.  Ho  then  gave  several  pecuniary 
legacies,  and  continued :  "  I  give,  devise,  aud 
bequeath  all  the  rents  and  income  of  all  my  free- 
hold, copyhold,  and  leasehold  properties  at  New 
Barnet,  m  the  county  of  Herts,  unto  my  wife  Ann 
Amelia  Coward  (which  rents  are  now  collected  by 
Mr.  I^oble,  builder,  of  Bulwcr-road.  New  Bameb 
aforesaid).  I  also  give  and  bequeath  to  my  said! 
wifo   Aim  Amelia  Coward  all  the  rents'  and 

? refits  oi  my  leasehold  house  in  the  Cordon-road, 
'eekhom  (and  which  rents  are  now  collected  for 
me  hy  Mr.  George  Biddulph  Sharp,  of  or  near 
the  same  place).  I  also  direct  that  she  shall  bo 
entitled  to  all  other  the  income  of  my  estate  and 
effects  real  or  personal,  and  that  any  moneys 
which  may  be  in  my  house,  or  in  the  hands  of  my 
said  wife,  may  be  invested  in  her  name  in  tho 
said  Three  per  Cent.- Consolidated  Bauk  Annui- 
ties, and  the  interest  ty  arise  therefrom  may  be 
retained  or  received  by  my  said  wife  as  part  of 
my  income.  I  also  declare  my  will  to  be  that,  if 
any  of  the  legatees  hereinbefore  named  shall 
wish  to  purchase  any  trifling  thing  and  keep  tho 
same  as  a  memento  on  my  account.  1  desire  that 
they  phall  be  at  liberty  to  do  so.  1  desire  to  be 
buried  in  my  grave,  demised  to  mo  in  perpetuity 
hj  tho  directors  and  owners  of  tho  Board  of 
Woking  Cemetery,  and  that  ray  said  wife  shall 
be  at  liberty,  out  of  the  proceeos  of  my  surplus 
residuary  estate,  to  erect  any  monument  to  my 
memory  which  she  may  please,  not  exceeding  the 
hum  of  300/.  I  also  give  and  bequeath  to  my  said 
wife  Ann  Amelia  Coward  all  my  household  furni- 
ture, goods,  and  effects  in  and  about  my  said  dwell- 
ing-house at  Elmsteigh  aforesaid  for  her  sole  and 
separate  use,  and  I  also  desire  that  my  said  wifo 
shall  have  tho  free  use  and  occupation  of  my  said 
house  called  Klmaleigh  aforesaid.  I  direct  that 
on  inventory  of  such  furniture  and  effects  may  bo 
made  and  kept  therewith."  Tho  question  is, 
what  interest  the  widow  takes  in  tho  testator's 
real  and  personal  property.  It  is  argued  that 
she  takes  only  a  life  interes*^^,  and  that  subject  to 
thia  there  is  an  intestacy.  On  the  other  hand,  it 
is  said  that,  in  a  will  dealing  as  this  does  with  all 
the  testator's  real  and  personal  property,  the  court 
leans  against  an  intestacy,  and  that  a  gift  of  the 
income  of  real  or  personal  estate  without  any 
expressed  limit  is  a  gift  of  the  alMolnte  interest. 
This  is  no  doubt  so ;  but  the  rule  as  stated  by  the 
late  Parker,  V.C.  in  Blann  v.  Bell  (5  De  'G.  & 
Sm.  608;  affirmed,  2  De  G.  M.  &  G.  770)  is  ono 
which  will  yield  to  expressions  in  the  will  indi- 
cating a  contrary  intention.  Such  intention, 
however,  should  be  very  clearly  shown  to  induce 
the  court  to  decide  that  there  is  an  intestacy.  I 
agree  with  the  argument  that  the  indication 
should  be  of  a  certain  limit  to  the  receipt  of 
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income.  It  is  not  enouKli  that  tfae  court  shonld 
oimsider  that  the  testator  did  oot  intend  an  ahsolnte 
interest;  there  mnst  he  enough  found  on  the  &ee 
of  the  will  to  determine  what  interest  he  did 
intend,  whether  for  years,  or  daring  widowhood, 
or  for  life.  As  to  the  real  and  leasehold  estate 
other  than  the  house  at  Elmsleigh,  there  ib 
nothing  whatever  in  this  will  to  indicate  any 
contrary  intention.  With  respect  to  the  house 
at  Elmsleigh,  he  directs  that  his  wife  sball  have 
the  free  use  and  occapation  of  it ;  certainly  that 
was  unnecessary  if  it  belonged  to  her  absoiately. 
bnt  it  was  also  unnecessary  if  she  had  a  life 
interest.  There  is  no  interposition  of  trustees, 
and  nothing  to  prevent  her  occupying.  I  cannot 
say  that  this  is  a  sufficiently  olear  indication  of 
an  intention  that  she  was  only  to  hare  a  life 
interest  to  justify  me  in  holdins  that  there  was 
an  intestacy  aftOT  her  death.  'Hie  fumiture  is 
siTen  absolutely  1^  a  separate  bequest,  and  then 
there  is  a  direction  that  an  inventory  of  it  should 
be  made  and  kept  therewith.  This  is  unnecessary 
if  the  interest  was  absolute,  but  it  does  not  indi- 
cate an  intention  to  give  a  life  interest  with 
sufficient  distinctness  to  cut  down  the  absolute 
gift  immediately  preceding.  It  is  not  the  nae 
only  of  the  furniture,  but  the  furniture  itself  is 
given  to  the  wife  in  words  which  clearly  import 
an  absolute  interest.  As  to  the  residae  of  the 
real  and  personal  estate,  several  indications  are 
referred  to,  and  the  cumulative  effect  of  these 
indications  is  relied  on.  First  the  legacy  of  1001.. 
then  the  directions  to  invest  all  moneys  in  her 
name,  the  provision  that  the  legatees,  which  it  is 
said  would  include  the  widow,  might  purchane 
some  trifling  thing  as  a  memento,  and  especially  the 
desire  that  the  widow  shonld  he  at  liberty,  ont  of  the 
residue,  to  erect  a  monument  not  exceeding  the 
sum  of  SOOI. ;  and,  finally,  the  separate  gift  of  the 
famiture.  The  legacy  of  lOOZ.  is  for  the  widow's 
present  wants,  the  nsnal  provision  for  a  wife  after 
her  husband's  death.  The  direction  to  invest 
moneys  was  necessary,  as  only  the  income  was 
given.  The  direction  that  the  legatees  might 
purchase  a  memento  is  evidently  intended  for  the 
legatees  other  than  the  widow,  though  it  may  in 
terms  include  her.  The  strangest  indication  is 
the  deaire  that  the  widow  should  be  at  liberty  to 
erect  a  monument  not  exceeding  The  phrase 
is  a  peculiar  one;  if  it  had  been  aimpiy  the 
expression  of  the  tratator's  desire,  that  wonld  not 
have  been  inconsistent;  but  he  has  added  that 
she  shonld  be  at  liberty,  and  the  question  is, 
which  is  the  goveming  expression.  Of  this  I  am 
not  certain,  but  there  is  nothing  in  the  provision 
indicating  what  limit,  if  any,  is  to  be  put  upon 
her  receipt  of  the  income.  The  gift  of  the  furni- 
ture is  explained  by  the  fact  that,  as  this  did  not 
produce  income,  the  testator  might  doubt  whether 
it  would  paps  by  the  previous  gift  of  income.  On 
the  whole,  though  there  is  some  doubt  about  the 
testator's  intention,  I  do  not  find  any  indication 
sufficiently  clear  to  enable  me  to  aay  that  the 
widow  has  only  a  life  interest  in  the  re<iidnary 
personal  estate.  The  case  of  Elton  v.  Shepherd 
11  Bro.  C.  C.  .'i31)  shows  that  it  is  not  suffi- 
cient to  control  the  effect  of  a  gift  of  all  the 
income  that  the  will  contains  some  inconsistent 
expressions.  In  that  case  the  gift  was  of  20001. 
in  trust  to  psy  tho  interest  to  the  daughter  of 
the  testatrix  for  her  separate  use,  and  the  testa- 
trix empowered  her  daaghter,  by  any  will  or 


writing,  to  dispose  of  the  2000Z.  It  was  held  that 
the  daughter  took  an  absolute  interest.  1  there- 
fore hold  that  the  widow  took  an  absolute 
interest. 

Solicitors:  Thomat  Lovdl;  Tadcer  and  LaJie. 


Wedneaday,  Fdf.  23. 

(Before  Kat,  J.) 

Re  Whitehall  Cockt  LmrrED.  (a) 

Company — Diredon — PaymentofdiretiontotkeiH- 
tetve$  of  remuneration  out  of  funda  of  MmfMsny— 
Articles  of  auociaiion — Repayment. 

It  wot  provided  &'/  one  6f  the  ar*icU»  of  a$$oeiatio» 
of  a  company  that  the  directors  $homd  not  receive 
any  remuneration  for  their  tervieee  in  any  year 
until  the  membert  should  have  received  a  dividend 
for  that  year  of->per  cent,  on  the  amount  paid  on 
their  sliarea.  and  that  then  iJie  diredon  akoutdhf- 
paid  for  that  year  tueh  »um  cu  the  company 
should  in  general  meeting  determine.  The 
articles  also  provided  that  the  directors  should  &<■ 
indemnified  ottt  of  the  funds  of  the  eompantf  all 
expenses  incurred  hy  them  as  dirsdorM.  The 
company  never  paid,  any  dividend,  and  vas  on 
the  17th  April  1886  ordered  to  be  wound-np. 
Before  tlie  order  for  windinff^up,  at  a  general 
meeting  held  on  tite  9th  Feb.  1885,  at  which  some 
of  the  diredors  were  present,  a  resolution  irof 
passed  allotting  a  sum  of  lOOOI.  to  the  direetora 
for  tlieir  s^froicea  for  the  year  ending  the  31s/  Dec. 
'1894.  On  the  I7fh  Feb.  188S  four  of  the 
seven  direetora  held  a  meeting  and  pctssed  a 
resolution  dtridiiuj  the  1000^  among  the  body 
of  diredora  in  certain  proportion*.  At  another 
meeting  in  3fareh  ilte  diredora  paaaed  a  reaoluiion 
aandioning  ci  rtain  bills  for  their  expetues  **a« 
settledbythe  reaolution  of  Feb.  17." 

On  tununons  hp  the  official  tiouidtUor  asJeinff  Ikat 
the  seven  dtredors  might  he  held  jointly  and 
severally  liahle  to  refund  the  lOOOh  erndforan 
order  for  payment, 

Seld,  that  the  arfide  of  association,  saying  that  the 
diredora  icere  to  receive  no  remuneration  tintU  a 
dividend  had  been  ^id,  had  been  broken,  and 
the  directors  teere  Jointly  and  severally  liable  to 
repay  the  mo}iey  with  interest  at  4  per  cent. 
Order  for  pay  meni  vtithin  one  month  and  eosis. 

Tuis  was  a  summons  by  the  official  liquidator  in 
the  winding-up  of  the  Whitehall  Court  Limited, 
asking  that  seven  directors  might  be  deGlwed 
jointly  and  scvcnilly  liable  to  refund  a  sum  <rf 
1000?.,  whic-h  had  been  paid  them  for  remunera- 
tion. 

The  company  was  formed  in  1881  for  the  pur- 
pose of  acqnirii;g  land  in  the  neighbourhood  of 
Whitehall,  and  of  erecting  buildings  thereon. 
Art.  (i6  of  the  articles  of  association  pro\-idcd 
that  the  directors  sbonldnot  receive  any  remunera- 
tion for  their  services  in  any  year  until  the 
members  should  have  received  a  dividend  for  that 
year  of  hi.  rirr  cent,  on  the  amount  paid  on  tbor 
shares,  and  that  then  the  directors  should  he  paid 
for  that  year  such  sum  as  the  company  Bbould  in 
general  meeting  determine.  Art.  80  ]»OTided 
that  the  directors  shonld  be  indemnified  ont  of 
the  funds  of  the  company  all  expenses  incarrod 
by  them  as  directors. 

((?}  Bi^poned  bj  Fbakos  K  Aot,  Eaq^  BuiMMt-LftW. 
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■Hie  company  never  paid  any  dividend,  and  on 
April  17,  1886,  ttbb  entered  to  be  wound-ap  on 
a  creditor's  petition,  and  a  liquidator  was 
appointed. 

On  the  9ih  Feb.  1885,  at  a  general  meeting  of 
the  company,  at  which  sotno  of  the  dircctora  were 
jvesent,  a  resolntlon  was  passed  allotting  the  sum 
of  lOOOL  to  the  directors  for  their  serriros  for  the 
year  ending  the  Slat  Dec  1884. 

On  the  17th  Feb.  1885  fonr  of  the  seven 
directors  held  a  meeting  and  passed  a  resolution 
^ri^g  the  lOOOZ.  among  the  oody  of  directors  in 
certain  pHwmrtiona,  which  were  thereupon 
received  by  tnem. 

In  March,  at  another  meeting  held  the 
directors,  they  parsed  a  resolution  sanctioning 
certain  bills  for  tneir  expenses  *'  as  settled  by  the 
resolution  of  the  17th  Feb.,"  though  that  roK^u- 
tion  had  said  nothing  about  expenses. 

Millar,  Q.C.,  Onoald,  and  Poc/itn  for  the  official 
liquidator. — The  reeolutiims  of  the  9th  Feb.  and 
the  17th  Feb.  1885  wer«  a  violation  of  art.  06. 

T.  L.  Wilkinton,  Athton  Crou,  and  Warrington 
tor  the  directors. — The  lOOOI.  was  intended  to 
indemnify  the  directors  for  expenses  incurred  by 
tbem. 

Eat,  J. — This  company  was  formed  in  Jan. 
1884  for  the  purpose  of  acquiring  land  and 
erecting  building  thereon.  Art.  06  of  the 
articles  of  association  provides  that  the  directors 
shiJl  not  receive  any  remancratiou  for  their 
services  in  any  yeiu*  until  the  members  shall  have 
received  a  dividend  for  that  year  of  5  per  cent,  on 
the  amount  paid  on  their  shares,  ana  that  then 
the  directors  shall  be  paid  for  that  year  such  sum 
uthe  company  shall  in  general  meeting  deter- 
mine. The  directors,  however,  were  to  be  paid 
their  expenses  out  of  pocket;  art.  86  provides 
that  the  directors  shall  oe  indemnified  out  of  the 
funds  of  tho  com  pan  T  all  expenses  incurred  by 
them  as  directors.  The  company  never  paid  any 
dividend — ^it  was  formed  in  Jan.  1884,  and  on  the 
17th  April  1886  conclnded  its  brief  career.  On 
the  0th  Feb.  1885,  at  a  general  meeting  of  the 
company,  at  which  some  of  the  directors  were 
present,  and  one  was  in  the  chair,  it  was  resolved, 
though  no  dividend  had  been  paid,  to  allot  the 
sum  of  lOOOI.  to  the  directors  for  their  services 
for  the  year  ending  the  31st  Dec.  1884.  On  the 
17th  Feb.,  at  a  meeting  held  by  four  of  the  seven 
directors,  a  resoluticn  was  passed  to  divide  the 
lOOOI.  among  tho  directors  in  certain  proportions, 
and  payment  iras  then  made.  It  is  impossible  to 
doubt  that  this  U  an  illegal  attempt  on  the  part 
of  the  directors  to  retain  this  monev  with  art.  66 
staring  them  in  tho  face,  and  telling  them  that  they 
vere  to  receive  no  remuneration  until  a  dividend 
had  been  jmiA.  They  have  been  guilty  of  a  gross 
breach  of  trust,  the  directors  who  passed  the 
resolution  and  the  directors  who  received  the 
money.  At  another  meeting  in  March  a  resolu- 
tion was  passed  sanctioning  certain  bills  as  pay- 
ments tor  direntorft*  expenses  "  as  settled  by  the 
resolution  of  the  17th  Feb."  That  resolution  was 
intended  merely  to  give  a  colourable  legality  to 
that  breach  of  trust.  I  order  thene  gentlemen  to 
repay  the  money  with  interest  at  4  per  cent. 
Tbere  is  a  further  question  whether  they  are 
jointly  and  severally  liable  ;  it  is  quite  settled 
that  they  are  jointly  and  severally  liable.  I  there- 
fore declare  that  they  are  all  jointly  and  severally 


liable  to  i-epay  the  money  with  interest  at  4  per 
cent.,  and  I  make  an  order  for  payment  within  a 
month.  It  has  been  said  that  I  ought  not  to 
order  repayment  of  the  whole  of  the  money,  as 
some  of  It  represents  expenses  incurred  by  the 
directors.  vouchers  for  these  expenses  have 
been  produced,  and  whatever  claims  the 
directors  ma^  kavo  for  ezpraues  they  can  bring 
before  the  liquidator  in  the  ordinary  way.  The 
directors  mupt  pay  the  costn  of  the  summona. 

Solicitors :  G.  H.  D.  UobeH$on ;  A.  M.  PhUUpt  ; 
Qreent^  $aid  Son ;  Qoldrit^,  MiteheU,tMdPhiutp$. 


Monday,  Feb.  28. 
(Before  Kay,  J.) 

Edes  r.  The  AVeardale  Ibon  AND  Coal  CoMPANr 
Limited,  No.  3.  (a) 

Practice — Third  jtarty  procedure — Diteovery — 
Interrogatories  by  third  party — "  Defendant  — 
Judicature  Act  1873  (36  ^  37  Vict.  c.  66), «.  100 
—Bules  of  CouH  1883,  Order  XKXL,  r.  1. 

Upon  the  language  of  r.  1  of  Order  XXXI.  of  the 
Rules  of  Court  1883,  it  u  only  the  plaintiff  or 
defendant  who  can  interrogate  ;  and  according  to 
Hie  decision  of  the  Court  Appeal  in  Eden  v. 
Tho  Weardale  Iron  and  Coal  Company  (51 
X.  T.  Reu.  N.  S.  726 ;  28  Cfc.  Div.  333),  the  word 
"  defendanU"aa  defined  by  seek  100  <ff  the  Judica- 
ture Act  1873,  doea  not  include  a  third  party. 
Consequently,  a  ihirdparly  who  Juts  obtainedan 
order  giving  him  liberty  to  appear  at  the  tried  of 
an  action  and  to  oppose  the  plaintiff's  claim,  ami 
for  that  purpose  to  adduce  evidence  atid  cross- 
examine  the  plaintiff^i  witnesses,  and  for  whoaa 
eMiminatiou  as  an  "  opposite  party  "  tlie  plain* 
tiff  has  obtained  leave  to  deliver  interrogtUories, 
is  not  himself  a  "defendant"  within  rule  1  of 
Order  XXXL,  and  is  no*  entitled  to  interrogate 
the  plaintiff. 

The  plaintiff,  Sir  William  Eden,  Bart.,  was  tho 
owner  of  certain  freehold  land  at  Middrtdge,  in 
the  county  of  Durhamyandof  the  coal  and  fireclay 
thereunder. 

He  commenced  this  action  gainst  the  defen- 
dants, tho  Weardale  Iron  and  Crtal  Company 
Limited,  for  specific  performnnce  of  an  alleged 
agreement  to  take  a  lease  from  him  of  the  coal 
and  fireclay  under  the  land  for  twenty-one  yeare. 

lu  OctoI>cr  1880,  a  correspondence  had  passed 
between  the  plaintiff  and  the  defendants,  which, 
as  the  plaintiff  alleged,  amounted  to  an  agreement 
for  leasing  to  the  defendantt)  the  coal  and  fireclay 
under  the  i>Iaintiff's  land  for  twenty*one  years. 

By  hiH  statement  of  claim  the  plaintiff  claimed, 
besides  specitic  performance,  anaccount  of  tho 
rents,  royalties,  and  wayleaves  payable  under  the 
agreement,  or  in  the  alternative  an  account  against 
the  defendants,  as  tresp  issers,  of  the  coal  and  fire- 
clay worked,  with  damages ;  and,  if  necessary,  an 
injunction. 

Tho  plaintiff  alleged  that  the  defendants  had, 
in  1881,  commenced  to  work  the  coal  and  fireclay, 
but  declined  to  accept  a  lease  from  the  plaintiff  in 
consetmenco  of  a  claim  made  by  the  Ecclesias- 
tical Commissioners  for  Englandsince  the  making 
of  the  agreement  to  be  entitled  to  the  minerals 
under  the  plaintiff's  land. 

The  defundants,  by  their  statement  of  defence. 

<<i)  EaporMd  l)F  £.  .K.  Soratcblxy,  Eiq.,  BurUter-ftt-Law. 
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stated  that  tTiey  had  entered  into  the  nllejred 
npreement  in  the  belief  that  the  plaintiff  was  the 
freeholder,  hut  that  the  Eccleaiastical  Com- 
iT)is8ioner8  hod  since  served  them  with  a  notice 
thnt  the  land  wan  of  Rnntomarr  freehold  tenure, 
and  that  the  cnal  and  fireclay  tHerennder  were  the 
property  of  the  Ecclesiastical  Comminaioners  as 
lords  of  the  manor. 

The  defendants  aTso  sllej^  that  the  working 
of  the  coal  and  fireclay  complained  of  hod  hcen 
nnder  an  ^^rcemont  with  the  Ecclesiastical 
Commiffinners,  and  in  anticipation  of  the 
r*?newal  of  a  former  lease  which  had  expired  in 
"1875,  by  whifh  the  coal  and  fireclav  nnder  the 
land  had  been  demised  by  the  Ecelesiastical 
Commifsi  oners  to  the  defendants.  They  niso 
stated  that  the  Ecclesiastical  Commissioners  had 
nsrcedwith  them  thnt  in  the  event  of  theplaintifi*s 
claim  to  that  land  as  his  freehold  beinft  established, 
the  Ecclesiastical  Commissionerswonld  repay  '•ny 
rents  received  by  them  in  respect  of  coal  worked 
thereout. 

On  the  12th  Juno  1884  the  defendants  served 
notice  on  the  £cclmiastical  Commissioners,  under 
Order  XVI..  r.  48,  claiming  indemnity  from 
them  in  the  event  of  the  plaintiff  establishing  his 
claim. 

The  Eoclesiastical  Comniissioners  havin^r  en- 
tered an  appearance,  the  defendants  took  unt  a 
snmrnons  for  directions  for  the  trial  of  the  action 
between  themselves  and  the  Ecclesiaotical  Com- 
missioners, and  on  the  30th  Jane  1884  an  order 
was  made  on  the  snmmons  giving  the  com- 
missioners leave  to  deliver  a  countcr-f^Iaim  in  the 
notion.  The  E.^clesiastical  Comminaioners  after- 
wards, on  the  30th  July  1884,  obtained  an  order 
giving  them  leave  to  deliver  a  statement  of 
defence  with  their  connter-clairo. 

The  Ecclesiastical  Commissioners  then  put  in  a 
statement  of  defence  and  connter-claim,  bntit  was 
licid  by  the  Court  of  Appeal  that  the  court  had 
no  power  to  give  a  third  party  leave  to  filo  a 
connter-claira,  and  the  counter-claim  was  accord- 
ingly struck  out.  (See  Eden  v.  TIte  Wfardali 
Tron  and  Coal  Comjiany  (A'o.  1),  51  L.  T.  Rep, 
X.  S.726  ;  28  Ch.  Div.  333.) 

The  Ecclesiastical  Coramissioncrs  then,  on  the 
'iOth  Dec.  1884.  obtained  an  order  to  strike  out 
their  defence;  but  on  the  17th  March  1885  tbey 
obtained  another  order  that,  notwithstanding  the 
order  of  the  30th  June  1884,  the  question  of 
indemnity.  a5  between  the  Ecclesiastical  Com- 
misrioners  as  third  parties  and  the  defendants, 
should  be  tried  after  the  ti-ial  of  the  action,  and 
that,  pursuant  to  Order  XVI.,  r._  53,  the 
Ecclesiastical  Commissioners  as  such  third  parties 
should  he  at  liberty  to  appear  at  the  trial  and 
oppose  the  plaintiffs  claim  so  far  as  they  might  be 
affected  thereby,  and  for  that  purpose  to  put  m 
oral  and  documentary  evidence,  and  to  cross- 
examine  the  plaintiff's  witnesses. 

The  plaintiff  then  applied  for  leave  to  deliver 
interrogat^fi^'"  to  the  Eocleeiastical  Comrais- 
stoners.  and  Kny,  J.  made  an  order  on  the  26th 
Nov.  1886  granting  the  application. 

From  that  order  the  commissioners  appealed, 
but  the  Court  of  Appeal  affirmed  the  order  (aeo 
Eden  v.  Thfi  Wfordale  L-on  and  Coal  Company 
(No.  2),  55  L.  T.  Bep.  N.  S.  860  ;  34  Ch.  Div. 
223). 

The  Ecclesiastical  Commissionera  now  applied 
by  summons  for  leave  to  interrogate  the  plaintiff. 


Blaketletf  for  the  Eclesiastical  Commissioners 
in  support  of  th^-  summons. — As  the  plaintiff  ha» 
the  right  to  deliver  interroeatories  to  the  third 
parties,  the  Ecclesiastical  Commissioners,  there 
must  be  a  corresponding  riffht  for  the  third 
parties,  in  their  turn,  to  administer  interrofE*- 
tories  to  the  plaintiff.  It  has  been  decided  hy  the 
Court  of  Appeal  that  the  Ecclesiaittical  tiom- 
miaaioners  are  practically  defendant!*  to  this 
action,  and  that  they  are  opposing  parties : 

Edfn  V.  The  Wknrdale  Imn  ttnd  Conl  Comjtnny 
(No.  2).  55  L.  T.  Eep.  N.  S.  860  ;  34  Ch.  IKt.  223. 

The  third  parties  come  therefore  within  the  word 
"defendant"  in  rule  1  of  Order  XXXT.  (a)  of 
tho  Eulea  of  Court  1883.  The  connter-datm 
delivered  by  the  Ecclesiastical  Commissioners  was 
ordered  to  be  struck  ont  before  the  order  of  the 
17th  March  1885  (eiving  them  liberty  to  appear 
at  the  trial  of  the  action  and  oppose  the  plaintiiTs 
claim)  was  made  : 
Bdm  T.  3^*  W'nrdnle  Iron  nntt  Coal  ComfMiny 
(No.  1),  51  L.  T.  Bep.  N.  8.  736 ;  28  Ch.  Div.  333. 

The  decision  of  the  Court  of  Appeal  there  reported 
has  consequently  no  application  to  the  present 
position  of  the  Ecclesiastical  Commissioners.  He 
referred  also  to  Order  XVI.,  rules  5,  2.  and  53. 

Dunham  for  the  plaintiff  contra. — The  conrt  has 
no  jurisdiction  nnder  rule  I  of  Order  XXXL.  to 
make  the  order  now  a«kod  for  by  the  Ecclesiastical 
Commissioners.  Leave  to  deliver  interrogatories 
can  only  l>c  given to"plaintiffs"  or" defendants," 
and  tJie  Conrt  of  Appeal  has  decided  that  the 
commissioners  are  not  defendants : 

Edm  V.  Tlu!  Weardale  Iron  and  Coal  Company 
(No  1)  {ubi  np.). 
The  present  question  is  really  determined  by  that 
decision  of  the  Court  of  Appeal,  inasmnch  as 
the  order  of  the  17th  March  1885  was  only  sub- 
stituted for  the  former  one,  and  did  not  alt-er  the 
position  of  the  Ecclesiastical  Commissionen. 
Tbey  are  not  "  defendants  "  within  the  interpreta- 
tion clause  (h) — sect.  100 — of  the  Judicature  Act 
1873.  The  power  of  the  conrt  under  Order  XVL, 
r.  52,  is  exhausted  by  the  orders  already  made. 
That  section  gives  no  power  to  allow  interroga- 
tories, which  ore  regulated  by  Order  XXXL 
[Kat.  J.  referred  t«  rule  53  of  Order  XVI.,  and 
rule  12  of  Order  XXXl.]  The  object  of  the  third- 

(a)  Bnln  1  of  Order  XXXI.  of  the  Xtnlefl  of  Comt  UBS, 
provide"  thnt ; 

"  In  anj  a'>tion  whore  relief  by  way  of  dftmafrM  orother- 
wins  in  sonirht  on  the  ^nnd  of  fraud  or  brsftch  of  tmrt, 
the  olaintiff  may  at  any  time  after  deliTering  hin  aiate- 
ment  of  claim,  and  a  defeudaBt  may  at  or  after  the 
time  of  deliverini;  his  defenoe.  without  any  order  for 
that  pnrpoae,  and  in  every  other  oanoe  or  matter  the 
ntaintift  or  defendant  may  by  leave  of  the  oonrt  or  a 
jadfre,  deliver  intenogatMim  in  writiiv  for  tbe 
examination  of  the  opposite  parttea,  or  kdj  one  or  mm 
of  snch  partie?,  and  such  intem^tories  when  delivered 
fhall  have  a  noto  at  the  foot  thereof,  stating-  which  of 
utioh  interroffatorieB  each  of  snoh  is  required  to  anawer. 
Provided  Uiat  no  partr  shall  deliver  more  than  one  eet 
of  f  nterrofratoriaa  to  the  eame  mrty  witiM»t  ao  iwder  te 
that  pnrpofie.  Provided  also  that  intetrovatoriee  wUm 
do  not  relate  to  any  matterS  in  (inestion  in  the  oanee  or 
matter  shall  be  deemed  irrevalent.  notwithstanding  that 
they  mi)rht  be  admisnible  on  the  oral  croes-evamiiwtioa 
of  a  witnen." 

(M  By  8ect.l00of  theJndioatnre  Act  188S.  in  the  o«i- 
ffimotioD  of  that  Act,  nolese  there  is  anything  in  the 
subjmt  or  oontaztrepagnant  thereto,  tho  word  "def«- 
dant"  shall  include  every  person  nerved  with  any  writ 
of  sTimmons  or  nrooess,  or  starved  with  notice  ot,  or 
entitled  to  attend  any  prooeediag«_. 
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fvty  procedure,  as  appears  from  Order  XVI., 
r.  53,  is  the  coaTenteiib  determination  of  tho 
qaestion  at  the  trial.  Its  purpose  is  not  to  provide 
for  discovery.  According  to  mles  52  and  53  ot 
Order  XYI.,  the  orders  made  on  tho  30th 
July  18&i  and  the  17th  March  1885  were  both 
irrcffDlar,  as  tbej  ought  to  hare  been  obtained 
on  uie application  of  the  defendants;  still,  they 
have  been  adopted  1^  all  parties.  The  right 
to  interrorate  ia  not  neoeasarily  reciprocal ;  for 
instance,  Uie  liquidator  of  a  company  can  get  an 
order  to  examine  a  witness  irithout  being  himself 
liable  to  examination. 

BlaietUy  in  reply. — ^Under  rules  52  and  53  of 
Order  XVl.,  it  is  only  the  first  application  that 
has  to  be  znade  hy  the  defenduits.  Afterwards 
the  third  party  can  apply  as  a  party  to  the  action. 

Kit,  J.- — This  is  an  application  by  tho 
Ecclesiastical  Commissioners,  who  have  been 
faronght  in  as  third  parties,  for  leave  to  administer 
interrogatories  for  the  examination  of  the  plain- 
tiff. Tnree  orders  hare'already  been  obtained  by 
them.  First  of  all,  on  the  application  of  tho 
defendants,  an  order  was  made  on  tho  30t1i  June 
168^  giving  the  commissioners  leave  to  defend 
and  aelirer  a  raunter*claim.  Then,  on  the 
30th  July  1884^  an  order  was  made,  on  the  appli- 
caCifHi  ox  the  commissioners,  giving  them  leave  to 
deliver  a  statement  of  defence.  Afterwards,  on 
the  17th  March  1885,  again  on  the  application  of 
the  commissioners, .  an  order  was  made  that, 
notwithstanding  the  order  of  the  30th  Jnne  1834, 
the  qnestion  of  indemnity  between  the  com- 
nissionen  and  the  defendants  should  be  tried 
after  the  trial  of  the  action;  and  that,  pursuant 
to  Order  XVI.,  r.  53,  the  coinmissioners,  as  third 
pulies,  should  be  at  liberty  to  appear  at  the  trial 
tnd  oppose  tbe  plaintiff's  claim  so  far  as  they 
might  be  affected  thereby,  and  for  that  purpose 
to  adduce  evidence,  oral  and  docnmeutaiy,  and  to 
enss-examine  the  plaintiff's  witnesses.  Clearly 
the  conuniBBioncrs  ara  parties  oppofiing  the  plain- 
tilPs  claim.  On  that  ground  the  plaintiff  applied 
for  leave  to  deliver  interrogatories  fbr  their 
examination,  and  the  Court  of  Appeal  gave  them 
that  leave  because  the  commissioners  were 
within  the  exact  words  of  Order  XXXI.,  r.  1, 
"opposite  parties,"  and  were  by  their  own  act 
opposite  parties,  because  they  had  got  leave  to 
ffln)(»e  at  the  trial  the  plaintiffs  claim.  (See 
Eaen  v.  The  Weardale  Iron  and  Coal  Company 
(So.  2),  55  L.  T.  Rep.  N.  S.  860 ;  34-  Ch.  Div.  223.) 
"  Very  well,"  say  the  commissioners,  "  we  are 
<q>pOBite  parties,  and  hare  to  submit  to  interroga- 
tories, and  we  now  ask,  on  our  side,  for  leave  to 
interrogate  the  plaintiff."  But  the  answer  is 
made  that  on  the  words  of  the  same  rule  opposite 
parties  cannot  interrogate,  although  they  can  be 
interrogated.  It  is  argued  that  "plaintiffs"  or 
"defendants"  car.  alone  interrogate,  and  that  the 
Ecclesiastical  Commissioners  are  neither  plaintiffs 
nor  defendants.  The  case  has  been  before  the 
Coort  of  Appeal  on  another  point.  (See  Eden  v. 
Tie  Wearaale  Iron  and  Coal  Company  (No.  1), 
51  L.  T.  Rep.  N.  S.  726;  28  Ch.  Div.  333.)  It 
seems  that  having,  under  the  order  of  the 
30tb  June,  put  in  a  counter-claim,  and  also  a 
defence,  the  plaintiff  moved  to  strike  out  the 
coanter-claim.  That  came  before  the  Coort  of 
Appeal,  and  jod^ments  were  given  by  the  Lords 
Jutioes  in  which   they   conaidered  carefully 
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whether  or  not  tho  commissioners  were  in  a 
position  which  entitled  them  to  put  in  a  rounter- 
daim.  By  the  rules  tho  only  person  who  can  put 
in  a  counter-claim  is  a  defendant,  and  it  was 
argued  that  tbe  commissioners  were  not  defen- 
dants. Reference  was  made  to  the  interpretation 
clause,  sect.  100  of  ttw  Judicature  Act  1873,  which 
defines  what,  within  the  meaning  of  the  rules,  tho 
word  "  defendant "  shall  inclode,  that  is  "  every 
person  served  with  any  writ  of  summons  or  pro- 
cess," which  doeH  not  apply  to  this  case,  "  or 
served  with  notice  of,  or  entitled  to  attend,  any 
proceedings."  I  confess  that,  if  it  had  been  loft 
to  me  to  decide  whether,  after  the  order  which 
gave  them  leave  to  appear  at  the  trial,  and  defend 
and  addnco  evidence,  they  were  defendants  for 

Eurposcsof  administeringiutorrogatories,I  should 
ave  considered  that  they  were.  But  I  cannot 
distinguish  this  case  from  the  hearing  before  the 
Court  of  Appeal,  for  the  Lords  Justices  say  dis- 
tinctly that,  although  there  had  been  an  order 
giving  them  the  right  to  oppose  the  plaintiff  at 
tbe  trial,  they  wore  not  in  a  position  to  put 
in  a  counter-claim.  Bowen,  L.J.  says  that  he  is 
not  "  satisfied  that  a  third  party  is  a  person  who 
can  be  said  to  be  served  with  notice  of,  or  entitled 
to  attend  any  proceedings ; "  and  Fry,  L. J.  says 
that  he  does  not  think  those  words  include  thirtl 
parties,  but  relate  to  persons  attending  under 
Order  XVI.,  r.  40.  Accordingly,  I  feel  myself 
completely  Iwund  by  their  decision,  and  I  must 
hold  that,  although  the  commissioners  have  gob 
the  leave  to  which  I  have  referred,  they  are  not 
defendants  within  the  definition;  and  that, 
although  they  can  be  interrogated  to  any  extent, 
ther  cannot  administer  interrogatories  to  the 
plaintiff.  I  should  like  respectfully  to  call  tho 
attention  of  tho  Rules  Committee  to  this  result. 
I  shall  dismiss  this  summons,  but  without  costs.  - 

Solicitors  for  the  Ecclesiastical  Commissioners, 
While.  Son-rtt,  and  Go. 

Solicitors  for  the  plaintiff,  Groatman,  Croatmm, 
and  Friehard,  agents  for  Trotter,  Bruce,  and 
Troifer,  Bishop  Aackland. 


Wednetday,  Jan.  19. 
(Before  North,  J.) 
Temple  v.  Theing.  (a) 
AdminUtralion  action — Further  eotuideration  — 
Tettant  for  Ufa  Ut  into  poeteuionof  land  and 
Jieirloonie — Security. 
It  IB  not  now  tlic  practice,  upon  an  order  on  further 
consideration  in  an  adminietration  action  in 
ordinary  cases,  to  require  the  tenant  for  life  to 
give  eecitrUy  before  being  let  into  poeeueion  of 
settled  land  and  hcirloome,  buiheia  only  requtr^ 
to  aign  an  inventory  of  the  latter. 
William  Temple,  by  his  will  dated  the  10th  Oct. 
1873,  devised  all  his  manors,  mansion,  freehold 
e8ta'.>c,  farms,  lands,  tenements,  and  hereditamen'js, 
being  freehold  of  inheritance,  situate  at  Bishop* 
strow  and  Warminster,  in  the  county  of  Wilt-s, 
unto  Theodore  Thring  and  William  Willis  upon 
trust  to  permit  his  daughter  Fnmcis  Mary  Rule 
and  her  infant  son,  and  his  daughters  Ella  Yere 
Temple  and  Charlotte  Temple,  as  long  as  th^ 
should  remain  unmarried,  to  occupy  a  certain 

<a>  Bapwtwl  by  A.  J.  Bpikiik,  Eaq.,  BMrr}«ter-atJ«w.  ■ 
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house  at  Boreham  ;  and  npon  farther  trust  that 
bis  said  trustees,  until  some  tenant  for  life  or  in 
tail  of  bis  said  estates  therein  devised  in  settle- 
ment should  have  attained  twenty-one  and  come 
into  possessioD  of  the  said  estates,  should  set 
apart  the  annual  sum  of  1000^  to  be  held  by  bis 
aud  trustees  npon  the  trusts  thereinafter  men- 
tioned, and  subject  thereto  he  devised  the  said 
freehold  estates  to  the  use  of  his  grandson  Yere 
de  Lone  Temple  and  his  assigns  dciring  his  life 
without  impeachment  of  waste,  with  remainder 
to  the  use  of  the  first  and  other  sons  of  the  said 
Yere  de  Lone  Temple  in  strict  settlement,  with 
divers  remainders  over;  and  the  testator  declared 
that  his  said  trostees  ehonld  hold  all  his  house- 
hold goods  and  f nmitnre,  plate  and  plated  articles, 
linen,  glass,  china,  books,  and  pictures,  which  at 
his  death  should  be  in  or  abont  his  dwelling- 
honse,  npon  trust  to  allow  the  same  to  be  used 
and  enjoyed,  as  far  as  the  rules  of  law  and  equity 
wonid  permit,  hy  the  person  or  persons  who, 
under  his  will,  should  be  in  the  actual  podsession 
or  receipt  of  the  rents  and  profits  of  tbe  said 
premises  thereinbefore  devised,  bnt  so,  neverthe- 
less, that  the  same  trust  premises  should  not  vest 
absolutely  in  any  tenant  in  tail  who  should  not 
attain  twenty-one  years,  and  also  so  that  his  said 
trustees  should  not  be  bound  to  make  or  keep  any 
inventory  of  the  same  trast  premises  or  to  insure 
the  same  against  fire,  nor  should  any  tmscee  of 
his  will  At  any  time  after  hia  death  he  liable  for 
loss,  breakage,  or  diminution  in  value  of  any 
snch  premises. 

The  testator  died  on  the  17th  Oct.  1875. 

His  trustees  immediately  after  his  decease 
entered  into  the  possession  of  his  freehold  estates 
devised  by  his  wUl. 

In  1880  an  action  was  commenced  for  adminis- 
tration of  the  trusts  of  the  testator's  will  so  far 
as  related  to  his  freehold,  copyhold,  and  lease- 
hold estates  and  heirlooms,  and  also  as  related  to 
certain  other  property  not  material  for  the  pre- 
sent report. 

Yere  de  Lone  Temple  and  his  brothers  and 
sisters  were  plaintiffs  in  this  action  by  a  nest 
friend.  l*hey  were  all  infants  at  the  time  it  was 
commenced,  bnt  Yere  de  Lone  Temple  attained 
twenty-one  on  the  Ist  Nov.  1884. 

Jnagm«nt  was  given  on  the  Srd  Dec.  1880. 

The  action  now  came  on  for  farther  considera- 
tion, and  the  proposed  minutes  of  order  con- 
tained a  direction  that  the  plaintiff  Yere  de  Lone 
Temple  sbiuld  be  let  into  possession  of  the  free- 
hold estate  devised  by  the  will  of  the  testator  to 
him  for  life,  and  that  the  heirlooms  should  be 
delivered  to  him  for  bis  own  use  and  benefit  sub- 
ject to  the  trusts  of  the  will. 

Tbe  question  arcMie  whether*  he  shonld  be 
required  to  give  security  before  taking  possession 
of  the  freeholds  and  heirlooms. 

Reginald  J.  Smith  for  the  plaintiffs. — It  is  pro- 
posed to  let  the  plaintiff  into  possession  of  the 
estate  and  heirlooms.  The  form  in  Seton  on 
Decrees,  at  p.  1263,  provides  for  the  tenant  for 
life  giving  security  upon  bein^  let  into  possession, 
bnt  it  ia  submitted  that  it  will  not  be  necessary 
in  the  preseut  ca^e. 

Eaatwick  for  the  trustees. 

North,  J. — I  do  not  see  any  reason  for  requir- 
ing security  to  be  given  by  the  tenant  for  life  in 
thiscase.  Indeed, it doesnotappeartometobcthe 
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usual  practice  to  require  a  tenant  for  life  to  fdn 
security  upon  being  let  into  possession.  Ivtfwai 
V.  Bitmell  (1  Bro.  C.  C.  279)  Lord  Thurlow  pajrs : 
"  The  cases  as  to  tenant  for  life  giving  security 
for  the  goodR  have  now  been  overruled,  and  the 
court  now  demands  only  an  inventory,  which  is 
more  equal  justice;  as  there  ought  to  be  danser 
in  order  to  require  security."  In  Ellit  v.  Max- 
vfell  (12  Beav,  104),  which  is  referred  to  in  S^n, 
on  Decrees,  p.  955,  tbe  question  of  security  only 
arose  with  regard  to  heirlooms  before  the  coming 
into  e$8e  of  a  person  entitled  to  the  actnal 

gwsession  and  enjoyment  of  freehold  estates.  In 
onduHt  r.  Soane  (1  Coll.  285),  Knight-Bmee, 
Y.G.  was  of  opinion  that  there  ought  to  be  danger 
in  order  to  justify  the  requisition  of  security. 
I  see  no  reason  for  requiring  security  in  tbe 
present  case,  bnt  an  inventory  of  the  heirlooms 
mnst  be  signed  by  the  tenant  for  life. 

Solicitors:  Bouth,  Staeey,  and  CattU,  agents 
for  Inman,  Adam,  and  Thring,  Bath. 


Tueiday,  Jan.  11. 
(Before  Xorth,  J.) 
Se  Gaclabd  asd  Gibbs'  Patest.  (a) 
Practice  —  Peiition  for  revocation  of  patent  — 
Vird  voce  evidence — Pateni$.  Designs,  and  Tradt 
Harks  Act  188.3  (46     47  Vict.  e.  57),  s.  26. 
A   petition    too*  presented  under  the  Patents, 
De8ign8,and  Trade  Marks  Act  1883,  ».  26,  for  the 
revocation  of  a  patent.     The  respondents,  voho 
were  the  patentees  and  mf>ners  of  the  patent, 
moved  thai  it  might  be  heard  tcith  witnesses  viva 
voce,  and  might  oe  transfeiTed  to  the  general  list 
of  actions  with  witnesses. 
Held,  that  such  a  petition  is  equivalent  to  an  action 
to  try  the  vaUtMy  <if  a  patent,  and  thai  the  re- 
spondents were  entitled  to  hare  it  tried  wUh 
ivitncssea  vied  voce. 
A  PKTiTio?r  was  presented,  imder  the  Patents. 
Designs,  and  Trade  Harks  Act  1883,  s.  26,  for  the 
revocation  of  a  patent  upon  the  ground  that  the 
alleged  invention  was  not  novel  at  the  date  the 
patent. 

The  petitioner  had  delivered  particulars  of  the 
objections  to  the  patent. 

The  respondents,  who  were  the  patentee  and 
the  assignee.^!  of  the  patent,  moved  that  the  peti* 
tion  might  be  heard  with  rird  voce  evidence,  and 
might  he  placed  in  the  list  of  witness  actions. 

AsfoT},  Q.C.  and  J.  C.  Graliam  for  the  motion. — 
The  petition  is  in  reality  equivalent  to  an  action 
to  try  the  validity  of  the  patent,  and  should  be 
heard  with  viva  voce  evidence : 

Waller  T.  Byilro-Carban,  Syndirate,  2  Patent  CaB.  3 : 
Re  Haddan'a  Patent,  2  Patent  C&s.  218. 

J.  F.  Moulfon,  Q.C.  and  L.  E.  Pyke  for  the 
petitioner. — The  oi^iuan"  procedure  on  petition 
should  not  bo  altered.  It  may  turn  out  that  the 
respondents  have  no  case,  and  the  court  should  at 
any  rate  bo  satisfied  that  there  is  a  bond  fide  case 
to  bo  tried. 

XoRTH,  J. — I  think  the  case  is  one  which  it 
would  be  impossible  to  try  without  giving  the 
respondents  an  opportunity  of  calling  rita  voce 
evidence  in  support  of  their  case.  The  petition 
involves  exactly  the  same  issues  as  an  action  to 

tai  Smorlcd  by  A.  J,  Spugzr,  Etn.^  BirriUw  alXaw. 


Be  Gai;labd  asd  Gibbs*  Patbst. 
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try  the  TalidiCy  of  the  patent,  and  it  is  clear  that 
it  oof^t  to  be  tried  on  evidence  taken  in  court. 
To  me  to  require  the  patentee  to  state  first  on 
aiBdaTit  the  nature  of  hia  case  in  order  that  I 
mxy  see  whether  the  esse  should  be  tried  on  vivd 
vote  evidoDCo,  is  to  ask  me  to  decide  beforehand  on 
affidavit  the  very  thing  which  he  wants  me  to  try 
on  rtru  voce  evidence.  It  ia  in  every  sense  of  the 
word  an  action,  except  that  it  is  commenced  by  a 
pMition  inateaid  of  by  a  writ;  and  I  think  it 
onght  to  be  tried  in  the  way  in  which  actions 
asually  are  tried,  and  set  down  accordingly. 

Solicitor  for  petitioner,  A.  Curti$  Haynard. 
Solieiton  for  roBpondents*  CamphvU,  Reecet, 
and  Hooper. 


SiOiicial  Committee  of  tiie  ^Prtbg  Council. 

Nov.  23  and  Dec.  11, 1886. 

(Present:  The  Bight  Hons.  Lord  Heeschell,  Sir 
Bassbs  Pbacqck,  and  Sir  Ji.MX.i  Hanssm.) 

The  Thdvas  Allbh.  (a) 

OS  APrUL  TBOX  THJ!    VKS-ADVIKUTT  COVRT  01 
HAXffAX. 

^alra^— ^mounf  <^  award— Appeal — Amard 
reduced. 

Tia  Judicial  CommUtee  w  reHuctant  to  rerieui 
telrag*  award9  vfhieh  tnroZue  tks  meereiu  tjf  the 
disereiion  of  th»  judge  below,  and  voiU  not  do  to 
mileM  ths  amount  axoarded  dWera  to  the  extent  of 
tme-fJkirdfrom  (hat  which  the  Judicial  CommUtee 
thinie  Oft^guaie. 
The  screw  ateamehip  T.  A.,  (jflTOl  tons,  laden  with 
n  cargo  of  grain,  broke  her  ecrew  shaft  on  the 
Srd  Oct.  1885  whm  in  the  Oulf  Stream,  about 
three  hundred  mileafrom  Halifax.  On  the  even- 
ing of  the  same  day  the  Bteamskip  A.,  of  about 
IGOO  tone,  laden  with  cargo  and  bound  from 
Philadelphia  to  Bordeaiux,  took  the  T.  A.  in  tow 
abottt  8.30  p.m.  and  brought  her  eafelij  into 
Halifax  about  3.30  p.m.  on  Oct.  The 
weather  viae  jine,  ana  the  A.  ran  no  danger  in 
rendering  the  aerviees.  The  T.  A.  waa  in  no 
immediate  danger  when  picked  up.  The  value  of 
the  T.A.,  her  cargo  and  freight,  waa  126,775 
doUare;  the  value  qf  the  A.t  her  cargo  and 
freight,waa  1 32,500(ioIIan.  The  Viee-Admiraliy 
Court  of  Halifax  hamng  awarded  12.000  dollara : 
Hfid,  on  appeal,  to  be  eaeeanve,  and  reduwd  to 

7500  doUon. 
This  was  an  appeal  by  the  defendants  from  the 
decree  of  the  Vice-Admiralty  Coart  of  Halifax, 
Nova  Scotia,  in  a  cause  of  salvage  institnted  by 
the  owners,  master,  and  crew  of  the  steamship 
Au^erliiz,  against  the  steamship  Thomaa  AUm, 
her  cargo  and  freight. 

The  services  consisted  in  towing  the  Thomaa 
AUen,  which  had  broken  her  screw  shaft  about 
tbrra  hundred  miles  from  Halifax,  into  Halifax 
under  the  circumstances  set  out  in  their  Lord- 
ships' judgment.  The  towaf^e  extended  over 
three  hundred  and  twelve  miles,  and  lasted  for 
about  forty-three  hours. 

The  AvMerliiz  was  a  steamship  of  1653  tons 
gross  register,  and  at  the  time  of  the  services  was 
on  a  voyage  from  Philadelphia  to  Bordeaux  laden 

(a)  BaparM  br  J.  F  AmVAii,  mMI  Bonm  Aspibau,  EMin., 
BHTl«M»«t  I«w. 
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with  a  cargo  of  syrup  and  molasses.  The  value 
of  ship,  cargo,  and  freight  was  132,500  dollars. 

The  Thomaa  AUen  was  a  steamship  of  1701  tons 
register,  and  at  the  time  of  the  services  was  on  a 
voyage  from  New  York  to  Bordeaux  laden  with 
a  cargo  of  grain.  Tbe  value  of  the  Thomaa  Allen, 
her  carj^o  and  freight,  was  126,775  dollars. 

On  the  10th  Oct.  1885  the  judge  of  the  Vice- 
:  Admiralty  Court  awarded  the  plaintiffs  the  sum 
of  12,000  dollars  and  costs. 

From  this  decision  the  defendants  now  appealed, 
and  submitted  that  it  should  be  reversed  or  varied 
for  the  following  reasons  : 

1.  Beoatua  the  amount  awarded  was  ezoeasire,  and 
under  tbe  oiroomiitanceB  ont  all  proportion  to  the 
servioes  rendered. 

2.  Beoaaae  the  flndinsr  of  the  oonrl  below  was  not 
warranted  by  the  evideaoe. 

In  the  case  on  behalf  of  the  respondents  it  was 
submitted  that  the  judgment  below  should  be 
affirmed  for  the  following  among  other  reasons  : 

1.  Beoaaae  the  reapondenta  bv  thcdr  seTTioas  reaooed 
tbe  Thomaa  Allen,  her  cargo  and  freight,  frtnn  total  lOM, 
and  saved  the  livaa  of  thoae  on  board. 

S.  Beoaaae  the  aerrioes  of  the  ^uiCarlifs  wen  well 
and  effleiently  performed,  and  were  attended  by  mnoh 
laboar  and  fatisiie  to  her  tnaater  and  orew. 

3.  Beoaaae  toe  enm  awarded  iraa  arrived  at  by  the 
ooort  below  after  oarefnl  oondderaticai  of  the  evioenoe 
given  before  him. 

4.  Beoanae  the  award  is  neithn  axorUtaot  nor 
exoesaive. 

5.  Beoaaae  the  said  award  ia  in  aooordanoe  with  tiie 
law  and  praotioa  of  tbe  Conrt  of  Admiralty  and  Tiee- 
Admiralty  Coorta  in  aalvage  aationa. 

Sir  Walter  Phillimore  and  J.  P.  A^inaU  for  the 
appellants. 

Myburgh,  Q.C.  and  HolUma  for  the  respon- 
dents. 

The  following  cases  were  cited : 

The  Glenduror,  L.  Bep.  8  P.  C.  589 ;  X  Asp.  Bbr. 

Uw  Caa.  81 :  24  L.  T.  Bep.  N.  8. 490 ; 
The Sngland,  L.  Bep.  2  P.  O.  268; 
The  Chetah,  3  Mar.  Uw  Caa.  O.  8. 177 :  19  L.  T. 

Bep.  N.  8.621;  L.  Bep.  2  P.  C.  205 ; 
The  AmerioMe,  2  Aap.  Uar.  Imw  Cas.  480 :  81  L.  T, 

Bep.  N.  8.854;  L.  Bep.  6  P.  C.  468 ; 
Tha  De  Boy,  5  An>.  Max.  Law  Caa.  156 ;  8  App.  Caa. 

550;  40L.T.  Bep.  N.  8.  114; 
The  Laneatter,  5  Aap.  Mar.  Law  Cas.  58  j  4A  L.  T. 

Bop.  N.  S.  678  ;  8  P.  Dir.  65; 
The  Carrier  Dove,  2  Moo.  P.  C.  254 ; 
The  Clariete.  Swabey.  V29; 

ThaLotu»,47  L.  T.  Bep.  N.  S.447;  7P.Div.199i 
4  Asp.  Mar.  Law.  Cas.  505. 

X>ee.  11, 1886. — Judgment  was  deliTered  1^ 
Sir  Jakes  HAimiy. — ^This  is  an  appeal  from  » 
decision  of  the  judge  of  the  Vice-Admiralty 
Court,  at  Halifax.  Nova  Scotia,  in  an  action  tor 
salvage,  on  thegronnd  that  the  sum  awarded  by  the 
learned  judge  is  excessive.  The  material  facts  are 
as  follows :  On  Saturday,  the  Srd  Oct.  1885,  the 
screw  steamship  Thomas  Allen,  on  a  voyu^e  from 
New  York,  when  about  three  hundred  miles  from 
Halifax,  broke  her  shaft.  She  was  then  in  the 
Gulf  Stream,  with  a  north-easterly  current  of  one 
and  a  half  to  two  miles,  the  wind  being  south- 
east. At  6  p.m.  she  was  seen  by  the  Auaterlits,  a 
steamer  of  1600'tons,  on  a  voyage  from  Phila- 
delphia to  Bordeaux,  and  at  6.30  the  Auaterliiz 
reached  her,  when  an  agreement  was  come  to  that 
the  Auateriili  should  tow  the  Thomaa  AUen  to 
Halifax.  At  about  8.30  the  operation  of  making^ 
fast  was  completed,  uid  the  two  vessels  proceeded 
on  their  coarse.  The  place  wheretiie  ThonuM 
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AUen  was  picked  up  was  40"  N.  and  66"  W.,  at  a 
distance  of  over  one  hundred  miles  in  a  south- 
easterlj  direction  from  G«orge's  Shoal,  and 
within  the  current  of  the  Gulf  Stream  setting  her 
north-east.  The  boat  work  required  in  connect- 
iDGT  the  two  venaels  was  performed  by  the  Tliomaa 
AUen,  and  the  operation  of  making  fast  was 
accomplished  withont  difficulty  or  danger.  The 
two  TOBsela  uichored  in  HaliwE  harbour  at  3.30 
p.m.  on  Monday  the  5th  Oct.  Thus  the  actual 
towing  occupied  forty-three  hours,  and  the  whole 
time  that  the  AutterUtz  was  engaged  ia  assisting 
the  Thomas  AUen  was  forty-five  hours,  to  which 
must  be  added  the  time  required  to  regain  the 
position  she  had  lost  while  giving  this  assistance. 
The  wind  was  favourable  for  a  portion  of  the  time, 
and  both  vessels  were  able  to  carry  sail.  The 
towing  was  performed  withont  any  stoppage  at 
an  average  rate  of  seven  miles  an  hour,  and  with- 
ont any  unnsnal  consumption  of  coal.  No 
accident  of  any  kind  happened  beyond  the  loss  of 
a  running  line,  and  chafing  on  the  poop  deck  of 
the  Auat&rlitz,  which  would  cost  two  or  three 
dollars  to  repair.  It  was  argued  for  the  Auster- 
ii^  th^  it  was  to  bo  assamed  that  she  had  not, 
hv  her  charter,  liberty  to  tow.  But  in  the 
aoaence  oi  any  evidence  on  the  point  no  such 
assumption  can  be  made.  The  agreed  values 
were,  of  the  Atuieriiiz,  her  cai:go  and  freight, 
132,500  dollars ;  and  of  the  Thomas  AUen,  with 
her  car^  and  freight,  126,775  dollars.  The 
learned  jadge  awardM  12,000  dollars  for  the 
aalva^  service  rendered.  Their  Lordships  are 
of  opinion  that  this  amount  is  larger  than  the 
circumstances  of  the  case  justify.  The  services, 
thoueb  valuable  to  the  Thomaa  Allen,  were  of  a 
very  simple  character,  unaccompanied  by  any 
danger  to  the  AtiHerlUz  beyond  the  ordinary 
risks  of  towage,  and  the  fact  that  the  towi^  was 
performed  at  a  high  rate  of  speed,  and  without 
interruption  by  breaking  of  the  tow  ropes  or 
otherwise,  and  without  damage,  except  of  the 
most  trifling  kind,  to  the  AutterUtz,  shows  that  it 
was  withont  difficolty.  The  danger  from  which 
the  Thonuu  AUen  was  rescoed  was  simply  that  of 
any  steamship  which  had  lost  her  propelling 
power.  Their  Lordships  are  advised  by  their 
nautical  assessors  that  there  was  no  risk  of  her 
drifting  on  to  George's  Shoal,  and  she  was  in  the 
track  of  steamers,  so  that  there  is  no  reason  to 
suppose  that  she  would  not  hare  obtained  the 
aspistance  of  some  other  vessel  if  the  AutterUtz 
had  not  fallen  in  with  her.  In  these  circum- 
stances the  award  of  12,000  dollars  is  certainly  at 
a  higher  rate  than  that  which  has  been  adopted 
bj  courts  of  admiralty  in  similar  circumstances. 
Ilieir  Lordships  have  felt  the  hesitation  which 
has  so  often  oeen  expressed  at  this  board  in 
interfering  with  the  judicial  discretion  upon  a 
mere  question  of  amonnt,  but  their  Lordships  are 
of  opinion  that  in  this  case  the  difference  between 
the  sum  which  they  think  would  be  a  libml 
remuneration  for  the  services  rendered  and  that 
which  has  been  awarded  is  so  large  as  to  require 
correction.  This  su^ect  has  been  very  fully 
considered  by  this  tribunal  on  sev^^  occasions, 
and  the  principle  on  which  the  Committee  pro- 
ceeds in  these  cases  is  very  clearly  stated  in  the 
judgment  delivered  by  James,  L.J.  in  the 
Olenduror  (1  Asp.  Mar.  Law  Cos.  31 ;  24  L.  T.  Hep. 
N.  S.  499  ;  3  P.  0.  App.  685).  He  there  says : 
"  In  some  of  these  cases  which  have  been  referred 


to  in  argument,  the  difficulty  has  been  stated  in 
very  strong  language,  namely,  that  this  Committee 
would  not  enter  into  the  question  of  quantum 
when  there  has  been  nothing  to  shock  the  con- 
science, nothing  gross  or  extravagant:"  (The 
Carrier  Dove,  2  Moo.  P.  C.  254,  N.  S.)  In  the  case 
of  The  Ctaritse  (Swabey  134)  there  follows  a  more 
accurate  expression  of  the  rule  according  to  their 
Lordships'  view.  Their  Lordships  there  say: 
"  It  is,  nowever,  a  settled  rale,  and  one  of  great 
utility,  partionlarlv  with  reference  to  cases  of  this 
description,  that  the  difference  ought  to  be  con- 
siderable to  induce  a  court  of  appeal  to  interCm 
upon  a  question  of  mere  discretion ;"  and  at  the 
conclusion  of  the  judgment  is  this  passage: 
"With  respect  to  the  amount  of  difference  of 
estimate  which  would  justify  their  Lordships  to 
review  the  decisions  of  the  learned  judj^  ther 
were  referred  to  the  case  of  The  Seindia,  in  which 
this  court  differed  to  the  extent  of  one-third. 
Unless  the  difference  amounted  at  least  to  that, 
they  would  not  have  interfered."   Acting  on  the 

Principle  thus  laid  down,  and  being  of  opinion  that 
500  dollars  wilt  be  a  liba*al  reward  for  the  services 
rendered  by  the  AutterUtz,  their  Lordships  will 
humbly  recommoid  to  Her  Majesty  that  the  sum 
awarded  be  reduced  to  that  amount,  of  which 
the  master  and  crew  will  receive  1^0  dollan, 
and  that  each  puty  bear  his  own  costs  of  this 
appeaL 

Solicitori  for  the  appellants,  PrOAard  and 
Bimt. 

Solicitors  for  the  respondents,  HoUaim*,  Son, 
and  Coward. 


COURT  PF  APPEAL. 

Jan.  27  and  28. 
(Before  Cottoh,  Lihslit,  and  Lopes,  L  JJ.) 

Be  Vav  Dvzbk*s  Tbask  Mabk. 
Be  Lbat,  Sov,  ahd  Go.'s  Tkadb  Mask.,  (a) 

APPEAL  7K01I  THE  CEAHCEET  DIVISIOX. 

Trade  mark — Begittraiion — Fancy  word  not  in 

common  vse  —  Qeogra^hical  innrd  —  Patenti. 

Seeignt,  and  Trade  Marke  Aet  1883  (46  ^  47 

Viet.  c.  57),  t.  64  (c). 
D.  applied  to  regitter    ifelroae  Favourite  Hair 

Butorer  '*  under  the  Fatentt,  Detignt,  and  Trade 

Marke  Aet  1883. 
L.  applied  to  register  tike  ipokZ  ".BIsefrie**  a*  a 

trade  mark  for  veUiett  and  veUieieen*. 
Seld,  that  neOher  "  Mdroee"  nor  "  EleeMe" 

leere  fancy  wordt  within  aeet.  64^  auh-teet.  1  ^e) 

of  that  A^  and  (hertfore  ought  not  to  be  regw- 

tered. 

Decitiont  of  Bacon,  V.C.  (55  L.  T.  Bm.  N.  8. 134, 
and  55  1,  T.  Bep.  N.  S.  264  ;  43  Ch.  Div.  477) 
reverted. 

Be  Trade  Mark  "Alpine"  (53  L.  T.  Bep.  8.  79  ; 
Ch.  Div.  877)  overruled. 

Blair «.  Stock  (52  L.  8.  Bai.  N.  8. 123)  eoneidered. 

Per  Lopet,  LJ. :  Tohe  a  fancy  word,  a  wordmu^, 
when  applied  to  the  particular  article,  be  to  obvi- 
outly  inappropriate  at  neither  to  he  dece^^iee  nor 


(a)  BqiortedbT  W,  C.  Bin,  Esq 
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ieaeripiive.  fiorooZeuIafed  to  mtggett  deception  or 
daeription. 

The  Act  doea  not  prevent  all  geographical  ierme 
from  being  rpgiaiered.  The  question  mmt  depend 
on  ike  circumstancea  of  each  cote. 

Teikb  were  appeals  by  the  Comptroller-General 
of  Patents  and  Trade  Marks  from  orders  of 
Bacon,  V.C.,  directing  him  to  proceed  with  the 
registration  of  certain  trade  marks,  the  question 
in  each  case  being  the  meaning  of  "  a  fancy  word 
not  in  common  use  "  within  sect.  64,  sub-sect.  1  (c), 
of  the  Patents,  Designs,  and  Trade  Marks  Act 
1883. 

In  the  first  case  the  applicant,  8.  B.  Van  Duser, 
WHS  a  wholesale  and  export  dmggist,  carrying  on 
hnsinees  at.  114  and  116  Southampton-row, 
London. 

In  1880  he  invented,  and  had  since  largely 
Hold,  a  preparation  for  the  hair,  under  the  name 
of  "Melrose  Favocrite  Hair  Restorer,"  and  on 
the  28th  Jan.  1881  he  reg^tered  a  label  con- 
taining those  words,  together  with  others,  undw 
the  Trade  Marks  Registration  Act  1875. 

Do  the  18th  Sept.  188S  he  applied  to  register 
the  words  "  Melrose  Pavoorite  Hair  Restorer " 
alone  as  a  trade  mark,  under  sect.  64,  sub-sect. 
1  (c.)  of  the  Act  of  1883,  for  a  pharmaceutical 
preparation  for  the  hair  in  Class  3,  and  for  a 
toilette  article,  being  a  preparation  for  the  hair, 
in  Cla-'S  48.  The  Comptroller-General  refused 
to  register,  on  the  ground  that  the  word 
"  Melrose  "  was  a  geographical  word,  and  was,  or 
night  be,  descriptive  of  locality,  and  was  there- 
fore ^  not  a  "  uncy  word  not  in  common  use " 
within  the  snb-section. 

There  vas  evidence  that  the  word  "  Melrose  " 
was  well  known  in  the  perfumery  trade  as  appli- 
cable to  the  applicant's  hair  restorer ;  and  in  one 
tA  the  affidavits  in  support  it  appeared  that 
nnmeroas  geographical  names  had  been  in  fact 
registered  under  the  new  Act  as  trade  marks. 

Bacon,  V.C.  held  {56  L.  T.  Rep.  N.  S.  134),  that 
the  words  must  be  registered,  and  the  Comp- 
troller-General appealed. 

In  the  second  case  Messrs.  Leaf  and  Son 
applied,  in  Feb.  1886,  for  the  registration,  as  a 
trade  mark,  of  the  words  "  Electric  Yelveteen " 
for  cotton  piece  goods  in  Class  24. 

The  applicants  said  that  in  1878  they  adopted 
the  word  "Electric"  in  connection  with  velvets 
and  velveteens,  and  it  was  proved  that  these 
goods  had  since  become  exclasively  known  in 
the  market  as  '*  Electric  "  velvets  and  velveteens. 

The  Comptroller-General  refused  to  register 
the  word  "  electric  "  on  the  ground  that  it  was 
not  a  fancy  word,  but  was  descriptive.  Bacon, 
V.C.  also  held  (65  L.  T.  Rep.  N.  S.  254 ;  33  Ch.  Div. 
477)  thf^  the  words  must  be  re^tered,  and  the 
Comptroller^General  appealed. 

"Die  appeals  were  placed  on  the  paper  together, 
bnt  were  aigned  separately,  and  the  judgments 
Teregivea  in  both  cases. 

Re  Van  Duzeb's  Trade  Makk. 
The  AUomey-Qeneral  (Sir  Richard  Webster, 
Q-C),  Sir  R.  Davey,  Q.C.,  and  Ingle  Joyce  for  the 
appeal. — In  order  to  satisfy  sect.  64.  sub-sect.  1 
(e.)  of  the  Act,  the  word  or  words  must  be  both 
"fancy"  and  "not  in  common  use."  This  is 
nwrely  a  geographical  name  and  no  geographical 
word  can  be  a  fancy  word.   JPrimfi  facie  it  is  ■ 


descrijitivo  of  the  place  where  the  article  is  made, 
and  if  it  ia  not  so  it  is  calcnlated  to  deceive,  and 
cannot,  under  sect.  73,  be  registered.  It  was 
never  intended  that  Van  Duzer  should  be  able  to 
register  the  word,  and  bo  get  au  exclusive  right  to 
use  it  and  prevent  it  being  applied  to  an  article 
actually  mannfactared  in  that  town.  This  is 
not  in  any  sense  a  fancy  word  not  in  commoa  use. 
It  may  be  the  tme  rule  that  no  word  which  can 
be  found  in  a  dictionary  or  gOEOtteer  is  a  fancy 
word  not  in  common  use.  But  if  that  is  not  so 
it  must  be  some  coined  word,  a  word  which  has 
no  meaning  at  all  in  the  English  language  or  no 
meaning  when  applied  to  the  i^rticular  article. 
The  word  "  Eureka "  might  just  as  well  be 
applied  to  iron  as  to  shirts.  It  is  not  sufficient 
that  the  word  is  applied  in  a  fanciful  manner  to 
the  article  in  question.  The  comptroller  cannot 
enter  into  questions  of  fact  with  reierence  to  these 
words ;  they  must  speak  for  themselves  and  not 
depend  on  evidence  of  user.  No  geographical 
name  can  he  adopted  which  is  or  may  become 
descriptive  of  the  article  itself.  Before  this  Act 
this  Word,  as  anch,  could  not  have  been  r^ristered. 
Cases  decided  before  this  Act  was  passed  nave  no 
bearing  on  this  qneaticm,  as  the  object  of  Uus  Act 
was  to  give  a  new  code  to  the  law  of  trade  marks. 
The  decision  in  Be  Trade  Mark  "Alpine"  (5S 
L.  T.  Rep.  N.  S.  79 ;  29  Ch.  Div.  877),  iftiere  that 
word  was  allowed  to  be  registered,  is  wrong  uid 
should  be  overruled. 

Aeton,  Q.C.  and  Sebaatian  for  the  respondent. — 
This  case  is  similar  to  Be  Trade  Mark  "  Alpine," 
where  it  was  held  that  that  word  could  be 
registered  under  this  Act.  If  it  had  been 
intended  that  geographical  names  should  not  be 
nsed  as  trade  rnark^  the  Legislature  would  have 
said  so  expressly.  Before  this  Act  geographical 
names  have  been  protected  as  trade  marks ; 
"  Anatolia,"  in  the  case  of  liquorice,  in  McAndrm) 
T.  Bataett  (10  L.  T.  Rep.  N.  S.  412 ;  4  De  G.  J.  &  S. 
380) ;  "  Glenfield,"  in  the  case  of  starch  in  Wother- 
apoon  T.  Currts  (23  L.  T.  Rep.  K.  S.  443 ;  L.  Rep. 
5  E.  &  I.  App.  508).  Since  the  Act,  in  Blair  t. 
Slock  (52  L.  T.  Rep.N.  S.  123)  the  name  -*  Strath- 
more  "  had  been  protected  as  a  trade  mark  for 
whisky.  Aa  soon  as  a  word,  eis  applied  to  the 
^oods  of  a  certain  person,  is  known  in  the  trade, 
It  becomes  a  distinctive  and  fancy  name  because 
it  means  the  goods  of  that  person.  Here  the 
affidavits  show  that  Van  Duzer  had  used  the 
word  "Melrose"  for  five  years  before  he  registered 
it,  and  it  has  become  recognised  in  the  trade  as 
denoting  his  goods.  The  construction  contended 
for  by  the  other  side  would  import  into  the  Act  a 
direction  to  consider  the  future  signification  of 
the  word.  "  Melrose  "  has  not  the  meaning  that 
"  Sheffield "  would  have  as  applied  to  ontleiy. 
This  Act  was  passed  for  the  benefit  of  people  who 
have  possessed  and  used  a  trade  mark,  and  the 
court  will  be  slow  to  put  an  interpretation  on 
it  which  will  be  injurious  to  the  person  wishing 
to  register  his  mark.  If  no  geographicEU  word 
can  be  registered,  a  man  might  make  up  a  name 
and  years  after  hear  that  there  was  a  small  town 
of  that  name  in  some  out-of-the-way  place  in 
America,  and  so  lose  any  benefit  from  the  Act. 
Van  Duzer  says  he  never  heard  that  there  was  a 
town  of  Melrose,  he  had  only  heard  of  the  Abbey. 
Before  this  Act  descriptive  words  were  not 
allowed  to  be  registered,  yet  geographical  names 
I  were  registered.  Each  case  must  depend  on  iho 
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circumstances  of  that  pftrtionlar  ease.  They  also 
referred  to 

jr/feMI  T.  Hmry,  48  L.  T.  Bep.  N.  &  186  f  UCh. 
DiT.  181  i 

Re  Hudaon'i  TVade  Mark,  55  L.  T.  B«p.  17.  8.  22S ; 

32  Ch.  Dvr.  311 ; 
Sirtt  T.  i>mham,  27  L.  T.  Bep.  U.S.  K;  L.  Bep. 

Sebastua'B  I<aw  of  l^ada  VbAb,  p.  51 ; 
Browne's  Law  of  Trade  Harks,  p.  187 ;  ' 
Re  Saumon  and  Co.  (Angto-Portugo  O^jHen))  Sabut. 
Digest  of  Trade  Mark  Cases,  p.  Wl. 
Sir  H.  Davey,  Q.C.  in  reply. 

Re  Leu's  Trade  Hakk. 
Sir  S.  Bavey,  Q.C.  and  IngU  Joyce  (the 
jitiorMy-Qener<d-w\iti  them)  for  the  comptroller. 
—The  word  "  Electric  "  is  not  a  fancy  word,  and 
cannot  be  said  to  be  a  word  not  ia  common  ase. 
It  is  in  common  use  both  for  soientifio  and 
general  purposes.  It  is  a  word  indicating  a 
quality,  and  may  refer  to  the  briffht  appearance 
of  the  velveteen.  There  is  a  well-known  colour 
called  electric  bine.  The  appHcuit  contends  that 
the  comptroller  is  seeking  to  deprive  him  of 
the  benefit  of  his  trade  mark,  but  the  Act  of 
1883  ia  only  an  enabling  Act,  and  he  will  be  able 
to  use  the  word  with  the  same  advantages  as 
"before  the  Act  passed.  He  is  only  not  entitled  to 
the  advantages  given  by  that  Act.  It  is  an  appli- 
cation to  get  a  monopoly  of  the  word  "  £lectnc  " 
•with  reference  to  velveteen. 

Attiyn,  Q.C.  and  Beha^ian  for  Leaf  and  Son. — 
This  word,  as  applied  to  velveteen)  has  obtained 
a  secondary  meaning  and  means  Leafs  goods.  It 
does  not  describe  the  goods  at  all._  When  applied 
to  velveteen  "  electrie  "  is  used  in  an  abnormal 
sense  and  it  becomes  a  fancy '  word.  They 
referred  to : 

Re  AihttM :  The  TraJs  Mark  "  Oem,"  S5  L.  T.  Bep. 

N.8.480;  (a) 
Rs  Jamet'i  Trade  liari,  55  L.  T.  Bep.  N.  8.  415 ;  33 

Cb.  Div.  892; 
UiUhell  T.  Ifenrjf,  48  L.  T.  Bep.  N.  S.  18G ;  15  Ch. 
181i 

Em  parte  Btephene,  85  L.  T.  Bep.  K.  8.  68 ;  8  Ch. 
US.  658. 
Sir  n.  Daicey,  Q,C.  in  reply. 

CoTToy,  LJ. — These  are  two  appeals  to  as 
from  decisions  of  Bacon,  Y.C.  uid  ne  has  deter- 
mined that  the  respondents  in  each  appeal  were 
entitled  to  have  restored  what  they  desired  to 
register  as  their  trade  marks.  There  is  a  great 
deal  common  to  both  cases,  and  therefore  in  the 
first  instance  I  will  make  some  general  observa- 
tions applicable  to  both.  A  good  deal  was  said 
about  the  intention  and  object  nf  the  Acts  of 
1875  and  1883.  What  we  have  really  got  to  do  is 
to  construe  one  particular  clause  in  one  of  those 
Acts.  In  my  opinion,  we  mu»t  take  it  that, 
although  the  mtentton  of  the  Act  was  to  benefit 
traders — persons  whose  goods  are  known  by  a 
particular  mark  —  by  giving  them,  if  they 
recristered  under  the  Act,  this  privilege,  that  they 
do  not  require  to  enter  into  evidence  at  all  after 
five  years,  and  during  the  five  years  they  have 
prima  facie  evidence  of  tbeir  rights ;  the  Act  was 
also  intended  to  protect  the  public,  by  having  a 
register  of  marks  so  that  they  might  Know  wnat 
it  was  that  was  protected  by  the  trade  marks 
adopted,  and  also  by  cutting  down  the  numerous 
forms  of  words  and  other  things,  by  the  use  of 
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which  traders  tried  to  secure  to  themselves 
exclusive  rights.   Certain  things  only  could  be 
registered  after  the  passing  of  the  Act,  under  the 
Act  so  as  to  get  the  benefit  which  I  pointed  out 
— subject  to  this,  that  if  there  had  been  a  riffht 
acquired  to  a  particular  derioe  or  particular  fOrai 
of  words,  as  naving  beoome  deaeriptive  of  the 
mods  of  a  particaUr  trader  before  An^.  1875, 
uien  such  device  or  form  of  words  mi^it  be 
registered  under  the  Act,  although  it  did  not  come 
within  the  definition  of  what  could  oth^-wise  be 
registered  as  a  trade  mark  under  the  Act.  In 
the  present  cases  what  we  have  to  consider  is 
really  whether  the  two  words  which  are  desired 
to  be  registered  under  the  Act  are  fancy  words 
within  tne  meaning  of  sab-sect,  (c)  of  sect.  64>  of 
the  Act  of  188^.   It  has  also  to  be  considered 
whether  they  are  "  distinctive,"  and  "  not  in 
common  use ;  "  but  the  stress  of  the  argument 
on  each  side  has  been  on  the  question  whether 
these   two    words   desired   to   be  rM;istered 
can  be  considered  "fancy  words"  within  the 
meaning  of  that  section.    Now  in  both  caaes 
evidence  has  been  adduced  and  rdied  on  fay 
the  respondents.   The  evidence  in  each  of  these 
cases  has  been  that,  in  one  case  the  word 
"  Melrose,"  and  in  the  other  the  word  "  £lectric,*' 
have  been  used  for  a  very  considerable  time,  and 
that  the  trade  have  recognised  goods  tu  which 
those  words  were  affixed  as  being  the  goods  of 
the  applicants  for  registration ;  that  is  to  say,  the 
evidence  goes  to  this,  that  if  the  Act  had  not  been 
passed  they  have,  on  the  evidence  before  the  court, 
made  out  such  a  case  as  would  entitle  them  to 
protection  in  respect  of  the  use  of  these  particular 
words.   To  my  mind  that  ia  not  pertinent  here. 
If  they  had  been  used  before  Aug.  1875,  the  Act 
would  have  given  a  right  in  consequence  of  that 
user,  to  have  these  words  registered.  What  we 
have  to  consider  is  this :  wheuter  the  words  come 
within  the  description  of  those  tbin^e  which  the 
Act  allows  to  he  roistered  before  giving  them  the 
privileges  of  registration  which  I  have  alrea^ 
mentioned.    Sub-sect.  3  of  the  64th  section  of 
the  Act  of  1883  ia  this:  "Provided  that  any 
special  and  distinctive  word  or  words,  letter, 
figure,  or  combination  of  letters  or  figures,  or  of 
letters  and  figures  used  as  a  trade  msrk  before 
the  13th  Aug.  1875,  may  be  registered  as  a  trade 
mark  under  this  part  of  this  Act."  In  my  opinion 
that  excludes  the  respondents  from  relying  on 
user  as  a  trade  mark  subsei^uent  to  that  date.  Bat 
then  it  was  said  that  this  evidence  might  be 
received  and  regarded  because  it  showra  that 
these  things  had  oerome,  by  that  user,  recognised 
as  &ncy  words  by  the  tm&.   That  really  means, 
had  bmn  recognised  as  trade  mwhs  by  the 
trade ;  bat  recognition  hy  the  trade,  or  the  acqai- 
sition  of  the  right  to  nse  these  things  as  tr»de 
marks  by  user  is  expressly  excluded  from  onr 
consideration,  as  I  understand  the  Act,  by  that 
sub-section  which  gives  a  right,  only  in  respect 
of  user  previous  to  Aug.  1875,  to  have  worda 
registered  which  would  not  otherwise  have  come 
within  the  description  of  trade  marks  under  the 
Act.   But  it  is  said  that  the  evidence  shows  that 
these  words  are  now  considered  as  fancy  words  in 
the  trade.   I  do  not  think  that  is  so,  because  it  is 
only  recognised  as  the  trade  mark  of  this  in- 
dividual ;  and  in  my  opinion  what  Sir  Horace 
Davey  put  in  reply  was  a  matter  to  be  considered 
— have  the  words  lost  their  original  meanmg  f 
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Ko,  ud  they  have  not  come  to  be  f  nncy  words  in 
any  way  except  tbis,  tbat  they  have  been  reooff* 
iDMd  by  the  trade  as  deeignating  that  the  goods 
are  the  goods  of  the  apinicants — that  is,  recog- 
nised as  their  trade  marks.  Then  a  good  many 
esses  were  relied  on  bv  the  connsel  for  the  respon- 
dents, where  previoosly  to  the  Act  the  conrt  inter- 
lered  in  order  to  protect  a  trader  from  goods 
b^g  passed  off  as  nis ;  and  it  was  said  tbat,  that 
being  so,  it  must  always  have  been  on  the  ground 
that  the  words  which  were  protected  were  recog- 
nised as  fanoy  wcn^s,  and  that  therefore  we  onght 
to  consider  any  words  which  wonld  prerionely 
hare  hem  protected  words  which  oome  within  the 
deseription  of  fancy  words  contained  in  this  Act. 
Tn  my  opinion  that  argument  is  entirely  erroneous. 
It  was  not  necessary  that  words  to  be  protected 
should  be  fojicy  words.  The  principle  of  the  old 
decisions  was  this :  if  by  any  mark  or  words,  or 
form  of  doing  up  things,  goods  had  been  recog- 
nised in  the  trade  as  the  goods  of  a  particular 
person,  tbe  cocrt  would  protect  him — that  is  to 
say,  would  restrain  anyone  from  using  the  same 
mark  or  words,  or  form  of  doing  up,  so  as  to  pass 
off  tbe  goods  of  the  latter  as  the  goods  of  the 
former.  That  was  the  only  protection,  and  it  was 
not  on  the  ground  that  any  words  were  fancy 
words,  but  simply  on  tbe  ground  that;  from  the 
mer  of  them  by  the  plaintiff,  goods  morlotd  in 
the  particular  way  had  become  recognised  as  hia, 
and  that  the  defiondant  conld  not  be  allowed  to 
we  them  in  such  a  way  as  to  pass  off  his  goods  as 
tb^  goods  of  the  plamtiff.  Certain  expressions 
•re  relied  on  which  are  used  by  jadgea  in  varioua 
cases  saying,  "  This  is  a  fancy  word."  But  it 
most  be  ctmsidered  how  those  expressions  were 
wed.  Very  often  they  were  used  with  reference 
to  tbe  act  of  the  defendant  who  had  applied 
to  his  own  goods  words  which  had  been  used 
for  a  perioid  of  timn  in  connection  with 
the  goods  of  the  plaintiff,  and  the  judge 
wss  considering  "What  is  the  excuse P  What 
can  be  tbe  object  of  using  these  words  P  The 
article  is  not  made  at  the  place  which  is  referred 
to;  it  is  no  description  of  the  article!  it  must  be 
"  a  bncy  word,"  that  is  to  say,  a  word  used,  not 
fbr  the  pnrpose  of  describing  any  peculiarity  of 
the  goods,  but  of  representing  to  the  pnblic  that 
tiie goods  were  the  goods  of  the  plaintiff;  and, 
thttefore,  tbe  expressions  were  nsed  not  with 
reference  to  the  construction  of  any  statute,  but 
with  reference  to  tbe  question,  why,  and  with 
what  object  did  the  defendant  use  the  words. 
One  case  which  was  much  relied  on  was  the  Strath- 
more  Whtaky  ea$e  {Blair  v.  Stock,  52  L.  T.  Kep. 
K.  S.  123.)  Now  if  there  was  anything  in  tbat 
case  like  an  expresHion  of  opinion  by  Kay,  J.  that 
the  word  "Strathmore"  alono  could  have  been 
regarded  as  a  word  to  be  registered  under  tbe 
Act  of  1883,  I  dissent  from  that  view.  I  should 
have  thought  that  this  was  a  word  which,  espe- 
cially as  regards  whisky,  could  not  be  used  as  a 
fancy  name.  I  do  not  know  how  many  Strath* 
niores  there  are  in  Scotland,  but  the  one  which  I 
am  beat  acqnunted  with  is  a  large  ralley  not  very 
hr  from  Glenlivat,  which  has  long  been  known 
lor  its  production  of  whisky ;  and  I  should  have 
thought  tbat  the  word  "  Strathmore,"  as  applic- 
able to  whisky,  was  deceptive,  as  representing 
that  the  wbisl^  was  in  fact  made  in  Strathmore 
when  in  fact  it  was  not,  and  that,  therefore,  it 
Vas  a  word  which  ought  not  to  hare  been  regis* 


tei«d  under  the  Act.  The  plaintiffs  trade  mark, 
which  was  registered,  included,  besides  the  derice 
of  the  barrel  of  whisky  with  the  Highlander 
enjoying  it,  the  words  "  Strathmore  Blend."  In 
the  device  registered  by  the  defendant  there  was 
also  prominently  tbe  word  "  Strathmore ;"  and 
what  appears  to  me  to  be  the  result  of  that  case 
is  that,  as  the  defendant's  whisky  was  not  made 
at  Strathmore,  the  court  held  that  he  had  adopted 
that  word  not  as  a  word  applicable  to  his  whisky, 
but  simply  to  pass  it  off  aa  the  plaintiff's,  and 
that  consequently  tbe  plaintiff  was  entitled  to 
sue  and  geA  a  decree  as  against  the  defendant, 
and  if  any  part  of  the  defendant's  trade  mark 
was  calculated  to  deceive,  then  it  was  properly 
struck  off  without  reference  to  the  question  we 
are  now  discussing.  Then  Mr.  Aston  referred 
to  a  judgment  of  mine  in  Mitchell  v.  Henry,  which 
he  considered  would  assist  him  in  the  claim  to  be 
restored  here.  In  that  case  I  expressed  no 
opinion  at  alt  as  to  what  the  rights  of  a  plaintiff 
wonld  be  if  he  had  not  been  registered;  bat  an 
argument  was  adduced,  I  think  based  on  some 
observations  made  by  the  late  Master  of  the 
Rolls,  that  what  one  had  to  consider  now  was 
the  question  whether  the  defendant  had  taken 
the  identical  trade  mark  which  was  protected  by 
the  Act,  and  if  it  could  be  shown  that  he  had  n(^ 
then  the  plaintiff  conld  have  no  decree  in  his 
favonr.   It  was  alleged  tbat  the  mark  which  was 

§nt  upon  the  defendant's  grxids  there  was  so 
ifferent  from  the  registers  trade  mark  of  the 
plaintiff  that  the  defendant  was  entitled  to  use  it. 
The  plaintiff  was  entitled  to  sue,  as  be  had 
a  registered  trade  mark,  &nd  as  I  held  that  the 
old  doctrine  that  no  one  may  pass  off  his  goods 
as  the  goodfi  of  another  was  not  abolished,  tbe 
question  we  had  to  consider  was  this :  Has  the 
defendant  tried  to  pass  off  bis  goods  as  the  goods 
of  tbe  plaintiff  P  And  although  there  mi^ht  be 
— I  do  not  say  tbat  there  was — such  a  difference 
between  the  two  marks  as  to  enable  both  to  be 
registered,  yet,  if  the  plaintiff  established  that 
the  defendant  was  passing  off  his  goods  as  the 
goods  of  the  plaintiff,  the  plaintiff  was  entitled  to 
an  injunction,  even  althongh  the  defendant's 
mark  might  bave  been  registered  as  a  separate 
trade  mark.  Having  made  those  general  obserra- 
tions,  applicable  to  hotb  cases.  I  will  proceed  to 
deal  with  them  separately.  The  first  upplication 
is  to  register  as  a  trade  mark  the  term  *'  Melrose 
Favourite  Hair  Bestorer."  The  question  is  as  to 
"  Melrose ;"  can  that  be  registered  as  a  trade 
mark  with  reference  to  articles  of  toilet,  and 
especially  a  hair  preparation  P  We  were  asked 
by  the  Attorney-General,  and  I  think  by  Sir 
Horace  Davey,  to  hold  that  no  geographical 
expression  can  come  within  the  description  in 
suD-sect.  C  cf  sect.  64  as  "  fancy  word  or 
words  not  in  common  use."  In  my  opinion 
tbat  would  be  wrong.  I  Ho  not  think  one  could 
say  that  no  geographical  term  could  possibly 
be  "a  foncy  word  or  words  "  as  applied  to  a  par- 
ticular article;  but  in  my  opinion  here  it  would 
be  wrong  to  allow  the  registration  of  tbeae  words, 
"  Melrose  Favourite  Hair  Bestorer."  Why  ?  It 
must  be  a  foncy  word ;  and,  in  order  to  come 
within  that  description,  it  must  be  a  word  which 
obviously  cannot  nave  reference  to  any  descrip- 
tion or  designation  of  where  the  article  is  made, 
or  what  its  character  ia.  When  one  comes  to 
hear  the  evidence  about  "  Melros%**^tJaJu^lv 
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iihprobable  that  this  is  any  representation  of 
these  goods  baring  been  made  at  Melrose;  bat, 
in  my  opinion,  we  ought  not  to  consider  what 
the  resnlt  is  when  that  evidence  is  giTen,  but  what 
■we  onght  to  consider  ia,  whethBr,  &om  the  name, 
and  from  the  description  of  the  articles  to  which 
it  is  applied,  it  ia  obvious,  that  is  to  say,  that  any 
ordinary  person  would  understand,  that  the  name 
conld  not  be  intended  to  designate  the  place  where 
this  van  produced.  It  is  perfectly  obvious  that  a 
TBry  large  number  of  geograpmcal  expressions 
tv-ould  be  calculated  to  lead  to  the  impression 
that  the  article  was  made  there.  Take  Sheffield 
aa  regards  iron  goods,  take  Birmingham  as  re- 
gards guns,  and  a  great  many  fancy  goods,  and 
iron  goods  too.  I  give  no  opinion  on  what  might 
lie  the  result  when  a  case  comes  before  us  where  it 
is  sought  to  register  the  name  of  a  place  which  is 
known  to  all,  and  is  obviously  inapplicable  to  the 
articles — whether  that  should  be  registered  or  not ; 
but  here,  in  my  opinion,  it  is  not  so  obvious  that 
this  cannot  be  taKen  as  describing  the  goods  as 
made  at  Melrose ;  and  that  being  so,  in  my  opinion 
the  objection  is  right,  and  in  the  first  case  "  Mel* 
rose  *'  ought  not  to  be  registered  in  connection  with 
this  description  of  goods — "Melrose  Favourite 
Hair  Restorer."  I  know  that  I  am  differing  not 
only  from  the  view  of  Bacon,  V.C.,  but  of  other 
jndges  who  have  taken  a  different  view  from 
that  which  I  have  expressed,  but  our  duty  here 
is  to  act  on  our  own  judgment.  With  reference 
to  the  case  which  was  much  pressed  upon  us — that 
of  The  Trade  Afark  Alpine)  53  L.  T.  Hep.  N.  S.  79 ; 
29  Ch.  Div.  877),  I  should  certainly  have  come  to 
an  entirely  different  dbnclusion  from  that  which 
was  come  to  by  the  learned  judge  who  decided 
the  case,  because  I  know  that  in  former  days,  if 
not  now,  there  was  a  great  deal  of  embroideij 
made  in  Switzerland  at  the  foot  of  the  Alps,  if 
not  in  what  may  be  called  the  Alps,  and  I  should 
have  supposed  that  that  term  would  have  been 
calculated  to  express,  with  regard  to  the  goods 
to  which  it  was  to  be  applied,  the  place  at  which 
those  goods  were  made.  In  my  opinion,  in  the 
first  case  the  appeal  must  be  allowed.  Then  we 
come  to  the  second  case,  where  the  applicant 
deairea  to  register  the  words  *'  Electric  velvet " 
and  "  Velveteen  "  in  respect  of  cotton  goods.  Is 
that  word  "  Electric  "  to  be  considered  as  a  fancy 
word  P  It  was  contended  by  Mr.  Aston  that  it 
was  used  inappropriately  aa  regarda  these  goods, 
and  therefore  that  the  word  was  fancifully  used. 
In  my  opinion  a  word  may  not  be  regiaterei  as  a 
trade  mark  if  it  is  fancifully  used,  but  only  if  it 
is  a  fancy  word;  and  in  my  opinion  we  must 
consider  whether  it  can  prcperly  be  said  that 
*'  Electric  *'  is  a  fancy  word,  even  though  applied 
to  velvet  or  velveteen.  If  it  was  obviously 
meaningless  as  reirards  the  particnlar  goods, 
possibly  it  might  be  considered  as  a  fancy  word, 
but  "Electric"  is  a  word  of  description,  not  a 
fancy  word.  I  differ  from  the  view  which  was 
pressed  upon  us  at  one  time,  that  a  word  to  be 
a  fancy  word  must  be  a  word  not  found  in  the 
dictionary.  Tlie  use  of  a  word  which  in  itaelf  is 
descriptive  does  not  make  that  word  a  fancy  word 
when  one  finds  out,  after  having  examined  the 
character  of  tbo  goods  and  heard  the  evidence 
about  it,  that  it  cannot  property  be  applied  to 
those  goods.  Mr.  Aston's  argument  would  come 
to  this,  that  if  a  man  takes  a  word  which  in  itself 
is  descriptive — which    prim  ti  facie  descriptive — 
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and  falsely  and  wrongly  applies  that  to  the  par- 
ticular goods,  then  he  may  register  that  as  a  fiuif^ 
word,  because  it  is  inapplicable,  and  must,  if  he 
wishes  to  spe^  the  truth,  have  hoea  used  by 
him  in  an  arbitrary,  or  different  sense  from  tiiat 
which  it  onght  properly  to  bear.  I  cannot  agree 
with  that.  When  the  word  is,  like  this  "  Electnc," 
primd facie  a  descriptive  word,  it  is,  in  my  opinion, 
wrong  to  say  that  it  onght  to  be  registered  aa  a 
fancy  word  simply  because  it  is  used  inappro- 
priately and  wrongly  as  regards  the  particular- 
object.  Of  conrse  minds  may  differ  as  regards 
what  they  would  understand  by  the  word,  but 
that  principle  I  think  ia  the  right  one  as  applied 
to  this  case;  and  I  think  that  "  Electric  "  ought 
not  to  be  considered  as  a  fancy  word  simplj 
because  the  respondent  here  says,  and  probably 
truly,  that  he  applied  it  fancifully,  or  because 
it  is  not  applicable  to  the  goods  in  question.  In- 
my  opinitw  this  appeal  also  ought  to  be  allowed. 
I  will  only  add  one  word  as  to  the  "  Gem "  Gu» 
caM(55L.T.I^N.S.480;anjf,p.256}.  Tbnword 
"6^"  is  different  irom  "Electric,"  because 
"  Electric  "  is  a  descriptive  word  and  an  adjectsve, 
and  "  Gem  "  is  a  substantive ;  but  I  must  not  be 
considered  as  saying  that  I  should  have  decided 
that  case  in  the  same  way  as  it  was  decided.  It  is 
not  necessary  to  give  any  opinion  upon  it,  because 
the  word  here  is  of  a  different  character ;  and 
even  if  that  case  were  to  be  considered  aa  rightly 
decided,  1  am  of  opinion  that  "  Electric  "  onght 
not  to  be  allowed  to  be  registered  in  connectioit 
with  velvets  and  velveteens. 

LrsDLBr,  L.J. — These  two  coses  have  raised 
questions  of  some  difficulty,  and  if  it  had  not  been 
that  we  have  bad  the  opportunity  of  considering 
them  since  they  were  opened  I  ahoald  have  taken 
further  time  to  look  into  them.  The  danger 
which  we  have  to  avoid  seems  to  me  to  be  this. 
In  the  first  place,  it  is  quite  obvious  that  ib»- 
Patents  and  Trade  Marks  Act  of  1883  intended  to 
do  more  for  the  owners  of  trade  marks  than  wan 
done  for  them  by  the  Act  of  1875, and  that  object*, 
to  benefit  them,  must  not  be  lost  sight  of.  On 
the  other  hand,  it  is  obvious  to  anyone  who  looks 
into  the  Act  with  care  that  there  ia  very  great 
danger  in  so  conatruing  the  Act  as  to  make  it 
intolerably  burdensome  upon  other  people  who 
have  not  got  registered  trade  marks;  and  we 
mnst  take  care  that  in  carrying  out  one  object  of 
the  Act  we  do  not  impose  greater  restrictions 
upon  freedom  of  trade  than  are  necessary  for  the 
purposo  of  carrying  out  the  Act  fairly  and  pro- 
perly. The  difficulty  of  these  two  particular 
cases  turns  entirely  upon  the  meaning  of  the 
expression  "  fanc^  word  or  words  "  iu  sect.  64  of 
the  Act  of  1883.  If  the  word  "Melnwe^in  tbe 
one  case  and  "  Electric "  in  the  other,  are  not 
fancy  words,  we  need  not  trouble  onrselves  as  to 
the  true  meaning  of  the  expression  "  not  in 
common  use; "  and.  as  I  have  come  to  the  con- 
clusion, after  considering  the  matter,  that  neither 
of  tbe  words  in  question  can  be  said  to  be  fancy 
words,  I  do  not  propose  to  say  anything  about 
the  further  difficulty  which  would  arise  if  I 
thought  that  they  were  fancy  words.  What  is 
meant  by  a  fancy  word  is  nob  explained  by  the 
Act  of  Parliament,  aftd  we  arc  left  to  ascertain 
its  meaning  as  best  we  can.  In  order  to  do  so  I 
think  we  are  entitled,  upon  every  principle  which 
we  are  in  the  habit  of  acting  upon  with  reference 
to  Acta  of  Parliament,  to  consider  a  littleihow 
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tbis  fixpreBBion  came  into  the  Act.  What  was  it 
that  lea  to  its  insertion  P  As  to  this  we  are  not 
in  the  dark.  It  was  put  in  to  cure  the  defect 
which  came  to  Iif;bt  in  the  case  of  Ex  parte 
Sfcpiww,  where,  under  the  words  of  the  Act  of 
18!^,  the  Master  of  the  Bolls  fonnd  himself  un- 
able to  cause  to  be  registered  a  word  which  I 
anppose  was  intended  to  be  Greek,  but  was 
•cvteinly  intended  to  be  a  fancy  word,  viz., 
"AsaTttrnt'^with  reference  to  ink.  That  he  conid 
not  do,  and  he  could  not  do  it  because  under  the 
Aet  of  1875  there  was  no  proTision  for  reeistering 
as  a  trade  mark  any  word  or  words  unless  they 
hid  been  used  as  trade  marks  before  Aug.  1875. 
'^tia.t  was  the  kind  of  mischief  which  was  to  be 
■cnied ;  and  it  was  to  cure  it  that  there  were  intro* 
■daced  into  the  Act  of  1883  words  which  were  not 
to  be  found  in  the  prerions  Act — mean  "  fancy 
word  or  words."  I  do  not  mean  to  say  that,  be- 
'Canse  that  is  the  hlHtory  of  the  matter,  those 
words  are  to  be  confined  to  that  precise  form  of 
fsQcy  word,  bu^  it  gircB  ns  the  key  to  what  is 
mAaot ;  and  it  Rtrikes  me,  I  confess,  that,  upon 
loddng  through  the  Act,  and  at  the  object  and 
the  history  of  it,  we  cannot  say  that  anything  is 
a  &ncy  word  which  conveys  any  meaniug  to  any 
•ordinary  Englishman.  To  be  a  fancy  word  I  think 
the  word  must  either  hare,  to  ordinary  Ei^lish. 
people,  to  whom  this  Act  of  Parliament  is 
addrened,  no  meaning,  like  the  word  **  Eureka," 
•or  the  word  "  Aeilyton,"  or  i£  it  has  any  meaning 
4it  aD,  it  mnst  be  obvionsly  meaningless  when 
wed  as  a  trade  mark.  If  it  is  not  obviously 
netiiingless,  it  appears  to  me  it  has  not  the 
chancteristics  of  a  fiuicy  word.  I  do  not  mean 
to  say  that  there  are  no  English  fancy  words.  I 
-am  not  going  the  length  which  we  were  invited 
to  go ;  that  a  man  cannot  take  any  word  out  of 
an  English  dictionary.  I  do  not  know  what 
fucy  words  there  may  be  in  the  Endilish 
'dictionary.  I  am  not  prepared  to  say  there  are 
none.  I  am  not  prepared  to  say  that  you  must 
goto  a  Latin  dictionary,  or  a  Greek  lexicon,  or 
anjthiag  else ;  but  the  word  must  come  up  to  the 
cfasracteristice  which  I  have  endeavoured  to 
■explain.  And  so  again,  I  do  not  pretend  to  say 
diat  necessarily  all  geographical  names  must  be 
■minded.  I  do  not  know  that  it  is  necessary  to 
go  ao  tar,  but  it  is  quite  obTious  that  any  name 
wlneh  is  commonly  nuiwn  may  be  a  name  which 
haa  a  meaniug  in  connection  with  anything  that 
IB  associated  with  it.  If  yon  pick  ont  some  name 
which  no  Englishman  ever  heard  of,  such  as  Fenj 
Deh,  to  which  our  attention  was  called  some  years 
^ago,  I  do  not  know  that  that  wonld  not  do.  I 
am  not  prepared  to  say  that  it  would  not  do.  It 
conveys  no  meaning  to  an  Englishman,  and  such 
a  geographical  name,  for  all  I  know,  may  be  a 
fair  and  proper  fancy  word.  I  am  not  prepared 
to  go  the  length  of  saying  that  no  word  you  can 
find  in  any  map  in  any  part  of  the  world  will  not 
do ;  hut  when  yon  come  to  a  well-known  place  that 
ia  a  different  matter;  then  it  does  suggest  a 
puaning,  and  not  being  obviously  meaningless,  it 
IB  not  a  fimcy  word  as  I  nndnrstand  this  expres- 
■ioD  in  the  Act  of  Parliament.  If  "  Melrose  "  is 
not  a  fency  word,  d  forHori^  "  Electric."  is  not 
'^Electric"  suggeiite  a  meaning.  I  do  not  mean 
to  aay  it  haa  a  meaning.  The  more  one  knows  of 
electricity  perhaps  the  less  meaning  it  has.  We 
we  not  considering  the  case  of  trained  people  who 
understand  electricity ;  nor  are  we  at  liberty  to 


confine  ourselves  to  persons  in  the  trade  who 
know  the  secrets  of  trade.  The  Act  of  Parliament 
is  for  an  ordinary  Englishman.  What  doea  the 
ordinary  Englishman  know  of  "  Electric "  as 
applied  to  velveteen  ?  He  knows  what  "  Electric  " 
is  more  or  less,  perhaps  rather  leas  than  more, 
and  he  associates  it  with  electricity — that  is  what 
an  ordinary  person  would  suppose  rightly  or 
wrongly.  I  ao  not  think  it  matters  which  in  the 
least.  Thia  word  is  not  obviously  meaningless, 
and  is  not,  in  my  jndgment.  a  fancy  word.  For 
these  reasons  it  appears  to  me  Doth  appeals 
ought  to  be  allowecL 
LoFBs,  JaJ. — ^^niese  cases  nuse  very  important 

Saestions  under  the  Pateats,  Designs,  and  Trade 
[arks  Acts  of  1883 ;  and  the  decision  of  the 
court  with  regard  to  the  two  cases  must  depend 
upon  what  the  true  conatmction  of  the  sub- 
sect,  (c.)  of  sect.  64  of  that  Act  should  be.  The 
words  are :  "  For  the  purposes  of  this  Act  a  trade' 
mark  must  consist  ot,  or  contain  at  least  one  of 
the  following  essential  particulars  "  (I  pass  over 
A  and  B — they  do  not  relate  to  these  cases,  and  I 
come  to  C) :  "A  distinctive  device,  mark,  brand, 
heading,  label,  ticket,  or  fancy  word  or  words  not 
in  common  use."  Therefore  with  regard  to  these 
two  cases  which  are  now  before  the  court,  the 
words  which  are  sought  to  be  registered  must  be 
distinctive ;  they  must  not  be  in  common  nae,  and 
they  must  be  fsjicy  words.  It  is  unnecessary  to 
say  anything  witn  regard  to  the  word  "  distinc- 
tive." That  speaks  itself.  With  regard  to 
the  other  e,Ypi^88ion  "not  in  common  use,"  I 
express  no  opinion  upon  that.  It  is  not  neces- 
sary to  express  an  opinion,  having  r^^rd  to  the 
deciaion  that  the  court  has  arrived  at  with  regard 
to  the  term  "  fancy  words."  fiut  now  I  come  to 
the  expression  "fancy  word."  It  is  a  difficult 
thing  to  define  ;  but  it  is  necessary  in  this  case 
that  the  court  should  define  what  is  meant  by 
"  fancy  word."  I  adhere  to  the  two  definitions  I 
gave  of  that  expression  during  the  course  of  the 
argument.  I  think  a  word  to  be  a  fancy  word 
must  be  obviously  meaningless  as  applied  to  the 
article  in  C|neation.  I  think  it  must  be  a  word 
fanciful  in  its  application  to  the  article  to  which 
it  is  appUed  in  the  sense  of  being  so  obviously 
and  notoriously  inappropriate  as  neither  to  be 
deceptive  nor  descriptive,  nor  calculated  to 
suggest  deception  or  description.  Further  than 
that,  I  think  that  the  word  must  have  an  innate 
and  inherent  character  of  fancifulness  which  must 
not  depend  on  evidence,  and  cannot  be  supported 
by  evidence  to  show  that  in  fact  it  is  neither 
deceptive  nor  descriptive,  or  calculated  to  be 
deceptive  or  descriptive.  What  I  mean  is,  that  a 
fancy  word,  in  my  opinion,  must  speak  for  itself ; 
it  must  be  a  fancy  word  of  its  own  inherent 
strength.  I  do  not  propose  to  go  into  the  facts 
of  these  cases ;  they  have  already  been  so  fully 
gone  into  by  the  other  members  of  the  court,  and 
the  cases  which  are  applicable  to  these  cases  have 
been  cited.  I  will  only  proceed  to  apply  tho 
definition  which  I  venture  to  lay  down  to  the 
two  cases  in  question.  Applying  the  definition 
to  the  first  esse  of  "  Melrose,  as  applied  to  the 
"  E^vourite  Hair  Restorer I  consider  that  word 
not  a  fancy  word  within  the  meaning  of  the  Act. 
In  my  opinion,  it  suf^ests  a  description  as  to  the 
place  of  origin  ot  the  nair  restorer,  and  if  it  does 
not,  in  my  opinion,  it  is  calculated  to  mislead  the 
minds  of  the  ignorant,  and  lead  tl^  A^J^^^th 
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BO.  Wifch  regard  to  the  other  case»  the  word 
*'  Electric,"  Which  is  aongfat  to  be  registered  in 
connectioa  with  velvet  and  velveteeD,  to  iiiy  mind 
is  clearly  not  a  fancy  word.  In  my  opinion,  it  is 
a  descriptive  word,  and,  if  it  were  not  for  what 
was  said  by  the  learned  Vice-Chancellor,  I  should 
say  that  the  case  was  almost  unarguable.  I  only 
wish  to  make  one  farther  observation,  and  it  la 
this :  I  do  not  say  that  all  geographical  names 
are  to  be  excluded  from  the  category  of  fancy 
words,  nor  do  I  say  that  any  word  to  be  found  in 
a  dictionary  is,  facto,  to  be  disqualified ;  but 
I  do  say  that  a  word  to  be  a  fuicy  word  must 
come  within  the  definition  which  I  hare  attempted 
to  lay  down.  I  think  that  both  these  appeals 
should  be  allowed. 

,Sir  Horace  Damey. — I  ask  that  the  uiplicants 
may  pay  the  coets  o£  the  appeal,  and  also  those 
in  the  court  below.  It  is  the  role  that  even  a 
successful  applicant  for  registration  pays  the 
costs  of  opposition  by  the  comptrollor. 

Arion,  Q.C. — ^Under  all  the  circamstances,  no 
cost*  sbould  be  given.  A  great  nnmbw  of  words 
similar  to  these  have  been  allowed  to  be  regis- 
tered withont  any  objection  on  the  part  of  the 
comptroller,  and  the  decision  in  Be  Alpine  was 
in  fovoar  of  the  respondents. 

Cotton,  LJ. — I  think  in  these  cases,  taking 
them  really  as  test  cases  brought  forward  by  the 
comptroller,  it  ia  right  that  there  should  be  no 
coats,  but  we  treat  them  as  exceptional  cases,  and 
do  not  intend  in  any  way  to  overrule  the  ordinary 
practice  in  such  cases. 

Solicitor  for  the  appellant,  The  Solieitor  to  the 
Hoard  of  Trade, 

Solicitors  for  Yan  Dnzer,  Watney,  TiUeard,  and 
Froeman. 

Solicitor  for  Leaf  and  Co.,  0,  A.  Banniater. 


Wedneaday  2. 
(Before  Cottov,  Likdley,  and  Lopes,  L.JJ.) 
Brat  v.  Gabdker.  (o) 
appeal  from  the  chakceby  division. 
Patent — Fending  action  for  infringement — Leave 
to  apply  to  diecUtim — Terma — Patent;  De»i<fnt, 
and  Trade  Marks  Act  1883  {46     47  Viet.  e.  57), 
M.  18, 19,20. 
Upon  an  application  by  a  patentee  under  sect.  19  of 
the  Patent*,  De8ign»,and  Trade  Marlet  Act  188-3, 
imiding  an  action  for  the  infrvngemeni  of  the 
patent,  for  leave  to  apply  to  the  Patent  Office  for 
leave  to  amend  the  epeci^eatitm  hy  disaaimer, 
Ike  proper  termt  on  whtch  leave  ehouid  be  given 
under  ordinary  eireumstancet   are,  that  the 
omended  eperification  ekall  not  be  given  in  evi- 
dence  in  that  action,  and  that  the  co8t»  of  and 
occasioned  by  the  plaintiff's  application  shall  be 
tite  defendant's  costs  in  any  event ;  although  the 
court  can,  under  epeeial  cirewmstances,  allow  the 
amended  specification  to  be  given  in  evidence. 
Decision  of  :itirling,  J.  affirmed. 
Ox  the2dth  Jan.  1885  M.  Bray,  as  the  registered 
owner  of  certain  patents  for   improvements  in 
studs  and  rivets,  and  in  machinery  for  manu- 
facturing the  same,  brought  an  action  against 
C.  F.  Gardner  and  the  English  and  American 
Shoe  and  General  Machirery  Company  Limited, 

(«!  Boportad  by  W.  a  Bisa,  Esq.,  B«rrlstet<-4t-L«ir. 
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for  infringement  of  bis  patents  by  making  and 
selling  certnin  lacing  studs  and  rivets,  and 
machmory  for  manufacturing  the  sam^  and 
claimed  the  usual  relief. 

The  defendants  denied  any  infringement,  dis- 
puted the  validity  of  the  several  patents,  and  by 
their  particulars  of  objections  alleged  certain 
prior  publications  in  the  case  of  each  of  the 
patents. 

On  the  13th  Dec.  1886  the  plaintiff  gave 
notice  of  a  motion. 

That  the  plaintiff  may  be  at  libertv  to  apply  to  the 
Patent  Offlo«  for  leave  to  amend  hii  letters  patmit  of 
the  12tb  Feb.  1879,  No.  558  in  the  etatement  of  the 
claim  mentioned,  bj  atrikiiitr  oat  the  first  claim  there- 
andw,  and  bv  making  nil  oonaeqaential  amendmenta 
therein.  And  to  waend  the  lettera  patent  of  the  9th 
Jane  1880,  No.  2383,  in  the  statement  of  olaim  men- 
tioned, by  atrikiair  oattho  first  foar  olaima  thereandar, 
and  by  making  aU  oonsequential  amendments  thenia, 
or  that  snoh  outer  ocdar  may  be  made  ber^  ai  to  tUa 
hosoonble  court  shall  seem  fit. 

The  matter  came  before  Mr.  Justice  Stirling 
on  the  16th  Dec.,  who  made  a  similar  order  to 
that  made  by  the  Court  of  Appeal  in  Singer  r. 
Staesen  (1  Rep.  Pat.  Cas.  121). 

The  order  as  drawn  np  was  aa  follows  : 
That  the  plaintiff  be  at  liberty  to  apply  to  the  Patent 
Offios  for  leave  to  amend  his  spe«riA<»tion  on  whiidi  his- 
bttera  patent  of  the  12th  Feb.  No.  $53  in  the  state- 
ment of  olaim  mentioned,  were  granted,  and  his  speoifi- 
oation  on  which  his  letters  patent  of  the  9th  Jone 
1880,  No.  2333  in  the  statement  of  claim  mentioned  were 
gnuited,  by  way  of  disclaimer,  provided  that  the  speoifl:- 
oationa  as  amended  shall  not  be  receivable  in  evidenoe 
in  this  aotion.  And  the  costs  of  and  occasioned  by  mjxt 
saoh  iqiplioation  of  the  plaintiff  shall  be  tiie  defendants 
ooeta  in  any  event.  And  it  is  ordered  that  the  ooata  of 
this  motion  shall  be  coste  in  the  action. 

The  plaintiff  gave  notice  of  motion  before 
the  Court  of  Appeal  to  vary  this  order  by  striking- 
out  so  much  thereof  as  provided  that  the  said 
specifications,  as  ameaded,  should  not  be  re- 
ceivable in  evidence  in  the  action,  and  that  the 
costs  of  and  occasioned  by  the  application  the 
plaintiff  ahonld  be  the  defendant  s  in  any  event. 

JfouZton,  Q.C.  and  A.  B.  Terrell  for  the  plaintiff. 
— Singer  v.  Stataen  was  commenced  before  the 
Patents  Act  of  1883  came  into  operation,  which 
distingaishes  it  from  the  present  case.  But  the 
proper  terms  on  which  this  liberty  to  amend 
should  be  siven  are  those  imposed  by  the 
Divisional  Court  in  that  case  (50  L.  T.  Bep.  N.  S. 
326),  viz.,  that  the  costs  of  and  occasioned  by 
the  amendment  should  be  the  defendant's  in  any 
event,  and  tbat  if*  within  fourteen  days  after 
notice  of  the  allowance  of  the  amendment,  the 
defendants  elected  to  abandon  their  defence,  they 
should  have  the  costs  of  the  action.  The  object 
of  the  proposed  disclaimers  is  this.  The  patents 
in  question  are  for  studs  and  rivets,  and  also  for 
machinery  in  making  them,  and  it  iR  questionable 
whether  there  had  not  been  an  anticipation  of  tbo 
invrations  so  far  as  they  relato  to  the  studs  and 
rivets.  It  is  therefore  proi>osed  to  disdaim  the 
claims  for  the  stnds  and  rinte,  and  leave  only  the 
olaim  for  the  machinery  standing.  Sect.  20 
the  Act  shows  that  it  was  intended  that  the  action 
should  go  on  after  disclaimer  nnder  sect.  19,  apon 
the  footing  of  the  amended  specification,  and  thus 
the  costs  will  be  saved  which  the  plaintiff  would 
be  put  to  if  he  was  obliged  to  aiseontinne  the 
existing  action  and  bring  another  after  disclaimer. 
If  that  is  not  so,  the  beneficial  e^teet^^^|^  is 
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iaken  away.  Sect.  39  of  the  Patents  Act  1852 
(15  &  16  Yict.  c.  83),  by  which  no  action  could  be 
broQght  in  respect  of  any  infringement  prior  to 
Ibe  diBclmimer  without  the  flat  of  the  law  officer, 
IB  repealed  by  the  Act  of  1883.  [Cotton,  L.  J.— < 
Can  Ton,  by  amendment,  pat  yonraelf  in  aposition 
irhiot  will  give  yon  a  good  cause  of  acti(m  when, 
at  the  time  of  issning  the  writ,  you  had  no  good 
cause  of  action  P  Ferry  t.  Bkiymer  (2  Hees.  a  W. 
-471)  appears  to  be  a  decision  to  the  contrary.] 
The  authority  of  that  case  is  weakened  by  Beg.  t. 
Jfitt  (10  C.  B.  379). 

^ffon,  Q.G.  and  Carpmael,  for  the  defendants, 
woe  not  called  on. 

CJoTTON,  L.J. — This  is  an  appeal  from  an  order 
made  allowing  the  plaintiff  in  the  action  to  apply 
to  the  proper  aathority  for  leave  to  amend  the 
specifications  of  two  of  his  intents ;  and  the 
filaiDtiff,  desiring  that  leave,  says  that  too  hard 
terms  have  been  imposed  upon  him.  What  he 
principally  complains  of  is  this,  that  the  jndg^ 
unposed  npon  him  these  terms,  that  the  speci- 
fications, as  amended,  shall  not  be  receivable  as 
«TideDce  in  this  action.  Of  course  we  have  to 
deal  with  the  propriety  of  this  order,  which  was 
sn  order  withm  the  discretion  of  the  judgOf 
exercised  in  the  particular  case.  We  have  not 
been  shown  here  an^  particular  reason,  applicable 
to  this  case,  why  this  form  of  order  should  not  be 
made ;  and  I  say  that,  for  this  reason — in  sect.  19 
of  the  Act  of  1883,  which  applies  to  an  application 
to  amend  pending  an  action,  there  is  this :  "  A 
jndge  ma^y  at  any  time  order  that  the  patentee 
shsU,  subject  to  such  terms  as  to  costs  and  other- 
wise as  the  coart  or  a  judge  may  impose,  be  at 
liber^  to  apply  at  the  Patent  Office  for  leave  to 
ameod  his  specification  way  of  disclaimer,  and 
aiay  direct  tnat  in  the  meantime  the  trial  or  hear- 
ing of  the  action  shall  be  postponed."  That  t 
tmnk  assumes  that  there  may  be  cases  where  it 
woold  be  right  that  the  amended  specification 
shoald  be  given  in  evidence.  It  is  not  suggested 
that  in  this  case  there  are  any  special  grounds  for 
allowing  it  to  be  given  in  evidence.  We  do  not 
decide,  in  dismissing  this  appeal,  that  in  no  case 
can  theamended  specification  be  gpiven  in  evidence; 
that  is  to  say,  we  do  not  deci  de  that  in  every  case  the 
order  must  be  in  the  present  form.  It  must  depend 
on  circumstances  as  to  what  are  to  be  the  terms 
imposed  by  the  judge.  In  my  opinion,  as  a  general 
rule,  these  terms  are  the  right  terms.  They  are  not 
entirely  new,  and  I  will  refer  to  a  case  presently 
that  has  been  decided  with  reference  to  this 
aection.  By  applying  to  amend  the  specification 
under  ordinary  oironmstances  the  patentee  admits 
that  the  specification  ia  such  that  it  is  not  a 
dne  compliance  with  the  conditions  imposed  npon 
him.  For  some  reason  or  other,  either  by 
claiming  too  much  or  not  sufficiently  describing 
what  is  the  invention,  he  has  not  complied  with 
the  condition,  and  if  the  action  went  on  without 
amendment  there  would  be  a  defence  open  to  the 
defendant  in  the  particular  action.  At  the  time 
the  action  was  brought  there  was  nothing  on 
which  the  plaintiff  in  the  action  could  maintain 
his  right  of  action  against  the  defendant.  In 
my  opinion  it  would  be  wrong  (and  it  is  a  matter 
in  onr  discretion)  to  allow  a  plaintiff,  by  ammd- 
ing  a  specification,  to  ^et  all  the  advantages  of 
mA  amendment  as  a^amst  the  defendant  in  the 
action.  It  is  fpvixtg  him,  when  he  had  originally 
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come  to  the  court  with  a  patent  which  oouldnot 
be  relied  on,  power  to  put  himself  in  a  different 
position  as  against  the  defendant;  and  whether 
or  not  the  consequence  Mnendment  may  be 
that  he  is  entitled  to  maintain  his  action  in 
respect  of  prerions  acts  which  are  infringements  of 
the  patent  as  amended,  in  my  opinion,  discretion 
is  given  to  the.  court  to  say,  "  You  may  amend 
if  you  like  pending  this  action,  but  one  of  thd 
terms  will  be,  that  under  ordinary  circumstances 
you  shall  not  (rive  the  amended  specification  in 
evidence  to  enable  yon  to  sue  on  a  patent  which, 
at  the  time  when  yon  commenced  your  action, 
you  could  not  sue  on  at  all."  What  benefit, 
then,  is  to  be  gained  by  it  P  There  may  be  a 
very  great  benefit  to  a  patentee.  There  may  be 
other  persons,  not  parties  to  the  action,  who  are 
relying  on  the  defects  in  the  plaintiff's  specifica- 
tion, who  are  going  on  acting  on  advice  that  the 
patent  is  bod.  It  may  be  that,  as  i^ainst  them, 
It  would  be  most  material  for  him  at  once  to  get 
the  detect  remedied  and  from  that  time  to  oe 
enabled  to  sue  other  parties  besides  the  defen- 
dant in  the  particular  action.  That,  I  think,  will 
show  that  there  wonld  be,  even  on  the  terms 
imposed  here,  a  good  ground  on  which  the 
pUmtiff,  who  is  a  patentee,  might  apply  pending 
an  action  to  amend,  even  although  these  trrma 
are  imposed  npon  him.  Speaking  for  myself,  I 
think  lb  would  be  very  well  if  it  made  parties 
more  cautious  in  the  way  their  specifications  are 
framed.  One  has  seen  a  good  deal  of  them  lately 
before  this  court,  and  certainly  they  are  framed 
with  avery  considerable  carelessness ;  and  in  my 
opinion  it  would  be  a  good  chedc  upon  patentees 
to  say,  "  Well,  von  may  amend  hj  disoiaimer  or 
by  correcting ;  but  if  you  seek  to  do  that  pending 
an  aotion  yon  are  not  to  ma^  use  of  that  cor- 
rection or  disclaimer  as  against  the  defendant 
against  whom  ^ on  have  brought  the  action  when 
your  specification  was  in  such  a  state  that  you 
could  not  snccesafullv  continue  your  action  it  it 
was  not  altered."  The  matter,  as  I  said,  is  not 
entirely  new ;  it  has  already  been  before  the 
Court  of  Apmal  {Singer  v.  Staaeen,  1  Rep.  Pat. 
Gas.  121),  where  the  Master  of  the  Bolls  and 
Bowen  and  Fry,  L.JJ.  had  to  consider  a  case  very 
like  this  with  one  distinction ;  that  is  to  say,  in 
that  case  the  action  had  been  commenced,  and  of 
course  the  patent  granted,  before  the  Act  of 
1883  came  into  operation,  whereas  here  the 
patents  were  granted  before  the  Act  of  1883  came 
into  operation,  but  the  action  has  been  com- 
menced since.  The  great  point  there  was,  does 
the  Act  apply  in  a  case  like  this  P  And  the 
court  decided  that  it  did*  and  thi^  th^  had 
power  ^ven  to  them  by  sect.  19  to  allow  an 
application  to  the  proper  anthoritv  for  amend- 
ment. Then  came  the  question,  wnat  ought  to 
be  done  as  regards  the  defendant  f  How  was  he 
to  be  protected  P  It  was  said  that  sect.  113  gave 
a  sufficient  protection  to  the  defendant  in  an 
existing  aotion  ;  the  Court  said :  "  It  may  be  so, 
but  we  will  give  him  ample  protection  without 
allowing  ai^  doubt  to  be  raised  on  sect.  113  of  the 
Act  of  1883;"  and,  therefore,  they  imposed  the 
same  terms  on  the  patentee  as  have  been  imposed 
in  this  case  upon  the  present  plaintiff.  Upon 
principle,  when  once  it  was  established  that  the 
Act  applies  to  pending  actions,  it  was  the  same 
question  as  we  nave  had  here;  and ^hongh,  as  I 
say,  we  do  not  decide  tl^^iffiefftwOgg 
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the  |Hx>per  terms,  yet,  in  my  opinion,  under 
ordinary  circomstances  and  as  a  general  mie, 
these  terms  are  properly  imposed  upon  a  patentee 
desiring  to  disclaim  pending  an  action.  There- 
fore the  appeal  fails. 

LiNDLET,  L.J. — am  of  the  same  opinion. 
"What  we  are  asked  to  do  by  the  appeal  motion 
is  to  strike  out  of  the  order  made  by  Stlrlinf!^,  J. 
■the  provision  that  the  amended  specifications 
may  not  be  given  in  OTidence  in  this  action.  Mr. 
Jtfoulton  has  opened  the  case  upon  general  prin- 
ciples wihhout  referenoetothecircnmstancesofthe 
particular  case.  What  the  special  circumatances 
of  this  case  are  I  really  do  not  know.  He  has 
told  ns,  in  answer  to  a  qaeati<m  from  the  court, 
that  what  the  patentee  wants  to  do  is  to  amend 
by  disclaiming  oame  part  of  the  claim  or  specifi- 
cation which  is  really  important,  and  there- 
fore I  infer  that  it  is  so  important  that, 
unless  that  disclaimer  is  made,  this  action 
will  not  succeed.  I  infer  that.  'Nctw,  I  make 
these  observations  because  it  appears  to  me 
that  it  does  not  always  follow  that  a  dis- 
claimer irould  have  that  effect.  There  are  dis- 
claimers and  disclaimers ;  and  I  can  conceive 
circnmstances  in  which  the  court  might  think  it 
unnecessary  to  impose  such  stringent  terms. 
The  last  words  of  sect.  19,  to  which  Cotton,  L-J. 
has  referred,  seem  to  indicate  that  there  may  be 
cases  in  which  it  will  be  just  to  let  the  action  go 
on,  and  to  allow  the  amended  specification  to  be 
fijven  in  evidence  for  some  purpose,  lUthongh  I 
am  not  prn)ared  to  say  for  wnat  purpose  at  this 
moment.  But  we  do  not  know  the  circumstances, 
and  we  have  cot  no  special  ease  of  thtUi  khid, 
and  all  that  I  am  desirous  of  adding  upon  this 
part  of  the  case  is  this,  that  I  do  not  understand 
that  there  is  any  form  of  order  which  is 
invariably  to  be  followed  in  all  casra  when  appli- 
cation is  made  under  sect.  19.  It  appears  to  me 
that,  whenever  leave  is  given  to  amend  under 
sect.  19  of  this  Act,  care  onght  to  be  taken  of 
the  defendant  in  the  action  as  well  as  of  the 
plaintiff,  and  care  onght  to  be  taken  that  no 
injustice  is  done  to  the  defendant  by  reason  of 
the  amendment,  if  amendment  is  made,  or  if  the 
leave  to  apply  for  it  is  granted.  Adequate  pro- 
tection may  be  given  to  the  defendant  m.  various 
cases  in  various  forms,  but  in  this  case,  not 
knowing  anything  at  all  about  the  special 
uiroumstances,  I  am  not  prepared  to  baj  that  the 
terms  imposed  by  Stirling,  J.  are  -wriMg,  When 
we  come  to  look  at  it.  it  is  obvious  what  the 
object  of  sect.  19  is.  It  has  been  pointed  out  by 
the  Master  of  the  Bolls  and  Bowen,  L.J..  and  I 
will  allude  to  it  very  shortly,  that  sect.  18  of  the 
present  Act  gives  the  existing  right  of  dis- 
claimer, and  the  last  part  of  sect.  IB,  i.e.,  clause 
(10),  which  enacts  "the  foregoing  provisions  of 
this  section  do  not  apply  when  and  so  long  as 
any  action  for  infriut^ment  of  a  patent  or  other 
legal  proceeding  is  pending,"  says  that  that 
section  shall  not  apply  if  there  is  any  litigation 
going  on.  Litigation  altogether  stops  its  appli- 
cation. Then  comes  sect.  19,  which  is  by  way  of 
proviso  on  clanse  (10)  of  sect.  18,  and  it  says  that 
if  litigation  is  going  on  the  patentee  may  aj^ly 
to  the  court  for  leave  to  apply  to  amend,  and  the 
court  may  grant  him  leave  to  apply  to  the 
proper  officer  to  amend  upon  such  terms  as  to 
costs  and  otherwise  as  the  judge  shall  think 
right.  Just  see  what  that  means.  That  is  an 
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immense  botm  to  patentees,  because,  as  r^ards 
everybody  except  the  defendant  in  the  particular 
action,  the  patentee  is  at  liberty  to  amend  his 
patent,  and  to  obtain  all  advantages  which  that 
amendment  may  entitle  him  to.  Then  it  is  the 
judge's  duty  to  see  that,  while  granting  that 
benefit  to  the  patentee,  he  doee  no  injustice  to- 
the  defendant.  As  I  said  before,  the  method  of 
preventing  injustice  to  the  defendant  would  vary, 
and,  I  should  think,  probably  would  vary  from 
case  to  case.  In  thd  case  which  has  been 
referred  to,  the  court  thought  that,  under  the 
circnmstances  of  that  case,  the  proper  f<nin  of 
order  was  that  which  was  made,  namely,  that  the 
amended  specification  should  not  be  given  In 
evidence  at  in  the  pending  action.  Stu^  a 
form  of  order  has  beoi  made  by  Stirling  J. 
here,  and,  considering  the  little  we  know  abont 
the  special  circamstances  of  this  case,  I  am  not 
furepued  to  say  that  it  is  wrong ;  on  the  contraryr 
having  regud  to  the  short,  but  very  pr^ant 
admission  of  Mr.  Uoulton,  it  strikes  me  that 
these  terms  are  prol»bly  the  only  terms  that 
would  be  right.  It  is  not,  however,  to  be  undef 
stood  that  we  decide  that  no  other  terms  should, 
be  imposed  in  a  proper  case.  I  think  the  sfipeal 
ought  to  be  dismissed,  with  costs. 

LoPBS,  L.J.— I  think  the  order  of  Stirling,  J, 
under  the  circumstances  of  this  case,  was  nriit. 
I  wish  to  guard  against  it  being  supposed  that 
a  similar  order  must  be  made  in  all  cases.  The 
words  at  the  end  of  sect.  19  of  the  Patents  Act 
— which  are  these:  *'And  may  direct  that  in 
the  meantime  the  trial  or  hearing  of  the  action 
shall  be  postponed  " — make  it  clear  to  my  mind 
that  there  may  be  cases  where  the  court  in  its  dis- 
cretion might  and  ou^ht  to  aUow  the  amended 
specification  to  be  given  in  evidence  in  the 
action  then  pending.  I  think  the  appeal  should 
be  dismissed,  with  costs. 

Solicitors  for  the  plaintiff,  T.  and  B.  S.  GOL 
Solicitors  for  the  defendants,  IVilsou,  Briatowt, 
and  GarpmaeL 


HIGH  COURT  OF  JUSTICE. 

OHANOEBT  DIVISION. 
Wednesday,  Jan.  19. 
(Before  Chittt,  J.) 

CLAKKB  v.  THOBVTON.(a) 

SeUled  Lomd  Aet  1882  (40  d;  46  Viet.  e.  38),  sf .  33,. 
21,  i22,  25,  26,  and  56— Tenant /or  life— Capital 
moneye^-Improwmentt  under  Aet. 

The  tnuteee  ef  a  etmemmt  had  wnaer  io  pay  for 
invproverMnte  out  <^  income.  There  were  tar^ 
acaim/ulaiiont  of  eurplne  retUs  liable  to  he  latd 
oui  in  the  purehaee  of  land. 

Held,  thit  the  tenant  /or  life,  under  t&«  Settled 
Land  Aet,  could  require  capital  moneys  to  he 
laid  out  in  improvements  wider  a  proper  scheme, 
notwithsfanding  the  poicer  contained  tn  tke 
tettlement. 

Thomas  Butler  Cols,  deceased,  by  his  will  of 
the  13th  June  1861,  devised  his  mansion-house, 
called  "  Kirkland  Hall,"  with  certain  land  adjoin- 
inj;,  and  also  his  mansion  called  "  The  Gote," 
with  lanob  adjoining,  unto  the  use  of  Ghariea 
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Edmund  Thornton  for  life,  with  remBindera  to 
two  other  persons  for  life,  and  t^ter  the  death  of 
the  snrviTor  of  the  three  life  tenants,  to  certain 
trustees  therein  named  (who  disclaimed  the 
tnibts),  upon  the  trusts  tboreinafter  declared 
coneeminf^  his  residuary  real  estate.  The  testator 
then  devised  all  the  residue  of  his  real  estate 
unto  his  said  tmstees,  and  their  heirs,  to  the  use 
tff  the  tmstees,  their  executors,  administrators, 
and  assigns,  daring  the  lives  of  the  said  tenants 
for  lire  and  the  life  of  the  snrrirors  and  surrivor 
■of  them,  upon -trust  to  receive  the  rents  and 
manage  the  estates  and  cut  timber  for  repair  or 
otherwise,  erect,  pnll  down,  and  repair  houses  and 
other  buildings  and  erections,  and  drain  or  other- 
wise improve  the  said  estate,  and  generally  to 
deal  witn  the  premises  as  if  they  were  absolute 
beneficial  owners,  and  out  of  the  rents  and  profits 
and  produce  of  sale  of  timber  of  the  said  premises 
to  pay  and  discharge  the  expenses  incurred  in 
such  management,  or  in  the  exercise  of  any  of  the 
powers  aforesaid,  and  all  outgoings  not  payable 
by  any  tenant,  and  out  of  the  surplus  rents  to  pay  to 
neh  one  of  the  said  tenants  for  life  as  should  be 
in  possession  of  Xirkland  Hall  ai^  The  Cote  an 
annuity  of  18001.  And  he  provided  that,  if  any 
of  the  said  tenants  for  life  should  live  for  more 
than  twenty-one  years  after  the  testator's  death, 
then  at  the  expiration  of  such  period  the  trustees 
shonld  pa;^  the  whole  of  the  surplus  rents  to 
-accrue  anring  every  year  to  such  one  of  the  said 
tenants  for  life  as  for  the  time  being  should  be  in 
the  posFession  of  the  said  mansions.  The  testator 
farther  directed  that  the  surplus  rents  to  accrue 
during  the  said  period  of  twenty-one  years  should 
be  held  upon  the  trusts  declared  concerning  the 
proceeds  of  sale  of  real  estate ;  that  was  to  say, 
upon  trust  to  invest  such  money  in  the  purchase 
of  real  estate,  to  be  held  on  the  same  trusts  as 
the  said  residuary  real  estate,  or  pending  such 
nmstment  as  lost  aforesaid,  then  in  the  purchase 
«f  Oovemment  stocks  or  debentures,  the  income 
hang  directed  to  be  paid  or  applied  to  such  person 
or  persons,  for  snch  purposes,  and  in  snch  manner 
« the  rents  and  profits  of  the  hereditaments  to 
be  purchased  therewith  as  aforesaid  would  be 
psjnble  or  applicable  in  case  such  purchase  or 
'porchoses  were  actnally  made.  The  testator  then 
wriscd  the  said  residuary  real  estates,  after  the 
death  of  the  survivor  of  the  said  tenants  for  life, 
to  one  Thomas  Foster  Clarke  for  life,  with 
ranainder  to  his  heirs  in  tail  male,  with  divers 
remainders  over. 

The  testator  died  on  the  26th  Jan.  1864,  All 
the  trustees  disclaimed,  and  no  new  trustees  were 

rsinted,  but  the  estate  had  been  managed  and 
rents  received  by  the  receiver  appointed  in 
the  above-mentioned  action,  which  nod  b^n 
cinameneed  in  1864  one  of  the  tenants  for  life 
entitled  in  remainder  after  the  said  Charles 
Bdmand  Thornton,  for  the  administration  of  the 
testator's  estate.  The  twenty-one  years  having 
expired,  C.  E.  Thornton  was  now  in  the  enjoyment 
of  the  whole  of  the  rents  and  profits,  and  of  the 
dividends  on  the  accumulated  tund  arising  from 
rarplos  rents,  which  was  in  court  invested  in 
Consols,  and  amounted  to  over  37,0001. 

Summonses  had  been  taken  out  by  the  plaintiff 
*E^ng  tor  the  confirmation  of  thirteen  agreements 
for  leases  of  different  farms  on  the  settled  estate, 
*i>d  that  the  receiver  might  be  at  liberty  to 
^pnd  sums  unoimting  to  abont  45001.  in  repairs 


[Chan.  Div. 


and  improvements  which  were  necessary  before 
the  farms  would  be  taken  by  the  proposed  tenant. 
A  counter-summons  was  thereupon  taken  out 
by  C.  E.  Thornton,  the  tenant  for  life,  asking  that 
the  amount  considered  proper  for  the  proposed 
repairs  and  improvements  might  be  raised  and 
paid  out  of  the  37,000i.  Consols  representing 
accumulations  of  income. 

These  summonses  were  adjoamed  into  court,  and 
the  question  now  argued  was,  whether  the  pro- 
posed expenditure  ought  to  be  made  ont  of  the 
capital  moneys  in  court,  or  out  of  the  income  of 
the  estate  under  the  express  trust  for  improve- 
ments and  repairs  in  the  will.  The  incomd 
enjoyed  by  the  present  tenant  for  life  was  abont 
7000/.  per  annum.  The  proposed  expenditure  was 
to  be  applied  in  paying  for  the  erection  of  new 
houses  and  farm  Duildings,  the  conversion  and 
reconstruction  of  existing  buildings,  in  draining, 
fencing,  planting,  walling,  and  raiting  parts  of 
the  estate,  in  repairing  the  banks  of  the  river 
'Wyre,  and  in  the  purchase  of  about  760Z.  worth 
of  Done  manure  to  he  put  on  the  several  farms. 

Methold,  for  the  plaintiff,  stated  the  facts  to 
the  court. 

Maclean,  Q.C.  and  Popham  for  C.  E.  Thornton, 
the  tenant  for  life, — The  proposed  expenditure  is, 
no  doubt,  necessary  and  proper,  but  the  tenant 
for  life  objects  to  have  his  income  so  seriously 
diminished  when  there  is  over  37,000Z.  capital 
moneys  which  can  be  applied  in  discharge  of  the 
bulk  of  this  expenditure.  Though  there  are  no 
trustees  the  principle  of  the  Settled  Land  Act 
1882,  8.  33,  applies,  and  this  sum  of  37,0001.  is 
clearly  capital  money  which  may  be  invested  at ' 
the  option  of  the  tenant  for  lite  in  any  of  the 
improvements  authorised  by  sects.  21  (lii.)  and 
25.  Under  sect.  26  the  court  can  approve  of  the 
present  proposed  scheme  for  the  execution  of  these 
improvements  so  far  as  they  are  improvements 
contemplated  by  the  Act.  llie  tenant  for  life  is 
entitled  to  have  these  improvements  executed 
out  of  the  capital  monevs,  notwithstanding  the 
express  provisions  in  the  will  for  repairs  and 
improvements  out  of  income. 

Jiomer,  Q.C.  and  Ingle  Joyce  for  the  infant 
tenant  in  tail. — The  testator  here  has,  in  express 
terms,  provided  a  fund  out  of  which  improve- 
ments such  as  these  can  be  paid  for.  The  Settl»i 
Land  Act  1882  only  intended  capital  moneys  to  be 
applied  in  improvements  when  there  was  no  other 
fund  provided  by  the  settlement,  or  when  the 
tmstees  had  no  express  power  to  execute  improve- 
ments. Here  there  is  an  express  power  m  the 
widest  terms  providing  that  improvements  shall 
be  paid  for  out  of  income.  To  allow  the  present 
application  of  the  tenant  for  Ufewill  be  to  abro^e 
all  the  elaborate  provisions  made  directing  im- 
provemraits  out  of  income,  and  will,  in  effect, 
render  any  snch  provisions  in  subsequent  settle- 
ments nugatory.  This  is  not  a  case  of  conflict 
between  the  provisions  of  the  settlement  and  the 
Act,  contemplated  by  sect.  56.  Some  of  the  pro- 
posed expenditure  clearly  relates  to  repairs  which 
are  not  within  the  Settled  Land  Act,  s.  25.  As 
to  that  there  con  be  no  doubt  they  must  be  paid 
for  out  of  income. 

Chittt,  J. — The  question  is  whether  certain 
proposed  improvements  within  the  Settled  Land 
Act  ought  to  be  executed  at  th^  expense  of 
eapitsl  money:^  or  oat  of  iBDCpfl«$i^imiIe))3^tt£ 
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virtue  of  a  trust  or  power  contained  in  the 
mil.  The  will,  bo  far  as  I  need  state  it.  contains 
tnuts  wMch  may  be  shortly  termed  management 
truata  of  a  usual  but  extensive  nature,  and  the 
trust  includes  not  only  repairs  but  improvements. 
Of  course,  under  the  Settled  liand  Act,  what  I 
may  term  for  shortness  ordinary  repairs  cannot 
be  done  at  the  expense  of  capital  moneys;  but 
the  specified  works  in  the  nature  of  improve- 
ments, which  are  mentioned  in  the  25th  section, 
can  be  doue  at  the  expense  of  capital  moneys,  and 
it  is  hardly  necessary  to  state  that  the  works 
which  are  there  specified  are  works  of  a  nature 
which  would  not  have  been  considered  permanent 
improvements  according  to  the  stricter  doctrine 
of  the  old  Court  of  Chancery.  In  other  words, 
there  are  many  works  specified  in  the  25th  section 
-which  approach  more  nearly  to  the  nature  of 
repairs,  that  is,  works  whion  are  not  of  a  per- 
manent nature.  Some  of  them  are  not  of  so 
permanent  a  nature  as  the  improvements  under 
the  old  doctrine  of  the  Court  of  Chancery. 
Perhaps,  to  put  it  better,  I  should  say  the  25th 
section  includes  works  of  a  character  which  would 
not  have  been  considered  improvements  by  the 
old  Court  of  Chancery,  and  is  more  favourable  to 
the  estate,  that  is,  to  the  land  that  is  in  settle- 
ment. One  of  the  objects  of  the  Act,  as  I  pointed 
out  on  a  former  occasion,  is  the  improvement  of 
land  i  and  in  order  to  effectuate  the  improvement 
of  land;  it  has  been  thought  right  by  the  Legis- 
lature to  ^ve  extensive  powers  to  a  tenant  for 
life,  who,  if  he  can  apply  capital  money  for  the 
purposes  of  these  improvements,  would  be  more 
disposed  to  do  them  than  if  he  had  to  apply  only 
his  own  income.  Kow,  the  trust  in  the  will,  as  I 
have  said,  is  a  management  trust,  and  I  have  no 
doubt  that  those  who  are  the  benefioiaries  in 
BUGcesflion,  subject  to  that  trust,  are  tenants  for 
life  within  the  Act,  that  is,  tenants  for  life  under 
sect.  58,  snb-aect.  9,  which  speaks  of  "a  person 
entitled  to  the  income  of  land  under  a  trust  or 
direction  of  payment  thereof  to  him  during  his 
own  or  any  other  life,  whether  subject  to  expenses 
of  management  or  not;"  and  1  consider  the 
Legislature  in  that  section  was  pointing  to  a  trust 
of  the  character  I  have  before  me,  and  I  see  no 
reason  for  putting  a  restricted  interpretation  on 
the  words  "  expenses  of  management.  If  I  did, 
the  result  would  be  that,  in  numerous  cases  of 
wills  or  settlements  containing  trusts  of  this 
kind,  there  would  be  no  tenant  for  life,  and  no 
person  to  exercise  the  power  of  a  tenant  for  life 
under  the  Act.  There  is  no  ground  for  not  read- 
ing the  words  "expenaes  of  management "  in  the 
liberal  aense  which  I  think  is  the  proper  sense  to 
read  them  in.  "Now  the  trust  is  of  a  mixed 
character.  I  think  it  is  not  pure  absolute  discre- 
tion,  but  I  think  the  trustees  have  a  very  wide 
discretion  in  the  execution  of  the  trusts.  I  do 
not  think  they  could  have  said,  "  Under  this  trust 
we  will  do  nothing  at  all,  we  will  not  repair  any- 
thing, we  will  let  the  property  fall  into  a  state  of 
ruinooR  drcay,  and  we  will  in  fact  hold  our  hands 
altogether."  I  thiuk  there  was  an  obli^tion  on 
them  to  do  some  improvements  and  repairs,  fiut 
then,  as  to  the  works  to  be  done,  I  think  tb^  had 
a  very  wide  discretion ;  so  that  it  comes  to  this, 
t^at  if  they  had  declined  to  execute  particular 
works  which  some  person  thought  proper,  and 
they  thought  improper,  I  do  not  think  the  court 
would  have  oompellfid  them.    There  are  no 
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trustees,  and  it  is  not  proposed  that  trustees 
should  be  appointed,  and  I  do  not  think  it  is 
necessary  trustees  should  be  appointed  for  tli» 
purposes  of  my  decision.  Aa  1  have  said,  the 
trust  being  a  tmat  which  enables  repaira  to  be 
done,  uid  there  being  no  trustees,  it  aevolvee  on 
the  court  to  execute  this  trust  in  a  reasons^le- 
manner ;  and  therefore  all  proper  repairs  whiek 
are  mentioned  or  referred  to  in  the  sumTnonae* 
must  be  done  at  the  expense  of  income  under  this 
trust,  because  repairs  are  not  within  the  Act. 
But  there  are  improvements  which  are  required 
to  be  done  on  the  estate  which  would  fail  within 
the  trust  as  well  as  within  the  Settled  Land  Act. 
The  tenant  for  life  in  possession,  that  is  the  first 
tenant  for  life,  requires  that  the  improve- 
ments should  be  executed  at  the  expense  o£ 
the  capital  moneys,  and  there  is  a  lairge  sum* 
being  capital  moneys  within  the  Act  amount- 
ing to  somewhere  about  37,0001.,  which  repre- 
sents  money  accumulated  b^  means  of  the 
surplus  income  during  ibe  oontmnance  of  a  trust 
for  twenty-one  years  for  accumulations  which  has 
now  come  to  in  end.  That  money  is  plsinly 
capital  money  within  the  Act.  Now  the  tenant 
for  life  says  that  the  33rd  section  of  the  Setded 
Laud  Act  applies.  The  33rd  section  is :  "  Where, 
under  a  settlement,  money  is  in  the  hands  of 
trustees,  and  is  liable  to  be  laid  oat  in  the  pur- 
chase of  land  to  be  made  subject  to  the  settle- 
ment " — that  is  the  case  here — "  then,  in  addition 
to  such  powers  of  dealing  therewith  aa  the 
trustees  have  independently  of  this  Act,  they 
may,  at  the  option  of  the  tenuit  for  life,  invest 
or  apply  the  same  as  capital  money  arising  und^ 
this  Act."  Now  that  aection  givea  an  optinn  to 
the  tenant  for  life,  and  It  is  not  merely  a  dry 
option  to  say  that  mon^  ahall  be  invested  or 
applied  as  capital  money ;  but  it  is,  in  my  opinion,, 
an  option  which  he  has  to  direct  how  they  shall 
be  invesied  or  applied,  still,  of  oourse,  the  invest* 
ment  or  application  being  within  the  variooa 
other  provisions  of  the  Act  of  Farlianent.  If  the 
money  had  been  in  the  hands  of  trustees,  is 
appears  to  me  the  tenant  for  life  might  have  said, 
"It  is  my  option  that  these  capital  moneys  should 
be  applied  in  improvements  under  the  Act."  If  he 
had  done  that  it  would  have  been  his  duty  to 
submit,  under  the  26th  section,  a  scheme  to  the 
trustees.  That  I  am  ri^ht  in  this,  that  the  traiant 
for  life  has  an  option,  is  shown,  not  only  by  the 
words  of  the  33rd  section  itself,  but  by  the  other 
sections  of  the  Act,  and  particularly  by  sect.  86^ 
because  the  26th  aection  runs  thus :  *'  Where  the 
tenant  for  life  is  desirous  that  capital  money 
arising  under  this  Act  shall  be  applied,  be  may 
submit  a  scheme  for  the  improvemmta  audio 
riaed  by  the  Act; "  and  the  22nd  section  of  tiie- 
Act,  sub-sect.  2,  provides  that  the  investment  or 
other  application  by  the  trustees  shall  be  made 
according  to  the  direction  of  the  tenant  for  life; 
and  that  section  was  relied  upon  by  me,  and  also 
by  the  Court  of  Appeal,  for  the  purpose  of  afaow- 
ing  what  the  intention  of  the  L^pslature  was 
in  the  Duke  of  Marlborotigh'a  caae  (54  L.  T.  Bep. 
N.  S.  914;  32  Ch.  Div.  1).  If  the  tenant  for  life 
was  desirous  of  exercising  his  option  in  tba 
manner  I  have  mentioned,  he  would  have  had  to 
submit  a  scheme  to  the  trustees,  and  the  trustees, 
in  my  opinion,  notwithstanding  this  discretiimary 
trust,  might, without  breach  <A  dutj^  have  mopemL 
to  his  applioation  »'^i^]mm3(^^^ 
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Bat  they  might  have  thoasht,  for  some  reason  or 
other,  that  it  was  more  safe  for  them  to  have  the 
sanction  of  the  court ;  and  CMnseqnentty  they 
might  have  declined  to  have  approved  of  the 
scheme,  except  there  waa  an  order  of  the  court 
directing  or  aDthorising  them  under  sect.  26  (2) 
(iii.)  to  ^ply  the  capital  money  in  that  manner. 
I  think,  puttine  these  parts  of  the  Act  together, 
it  was  intended  hy  the  Legislature  to  give  the 
tenant  for  lite,  with  a  view  to  tho  improvement  of 
the  land,  a  power  to  require  the  capital  moneys  to 
he  laid  <mt  under  a  proper  scheme  for  the  im- 
prorement  of  the  land.  It  appears  to  me  that  the 
eonrt  wopld,  if  the  tmatees  had  declined,  the 
mtMiey  being  in  their  handfi,  to  have  approved  of 
the  scheme  and  the  matter  had  been  referred  to 
the  oonrt,  have  considered  whether  the  works 
were  works  within  the  25th  section,  that  is  to  say, 
were  works  for  the  benefit  of  the  settled  land, 
and  works  of  tho  nature  or  character  set  forth  at 
large  in  the  25th  section ;  and  I  think,  having 
fonnd  that  the  scheme  was  a  proper  one,  having 
r^ard  to  the  terms  of  the  25tn  section,  the  court 
would  have  directed  or  authorised  the  trustees  to 
comply  with  the  tenant  for  life's  scheme,  not- 
withstanding that  there  was  in  the  will  a  trust, 
under  which,  if  they  were  minded  so  to  do,  they 
could  have  applied  income  to  that  purpose.  Thn 
SUt  section,  to  which  I  go  back  for  a  moment,  and 
the  other  sections  of  part  6  (rf  the  Act  of  Fftrlia- 
ment,  deal  with  the  question  of  the  "  investment 
or  other  applicatum  of  capital  trust  money ; "  and 
the  2l8t  section  runs  thus ;  "  Capital  money  aris- 
ing under  this  Act  shall,  when  received  "  (subject 
to  certain  exceptions  which  are  not  material  to 
be  mentioned  now),  "be  invested  or  otherwise 
Implied  wholly  in  oae,  or  partly  in  one  and  partly 
in  another  or  others,  of  the  following  modes  " ; 
and  one  of  the  modes  is  by  uub-sect.  (iii.)  "  in 
psyment  for  any  improvemeni  authorised  by  this 
Act."   1  read  that  in  connection  with  the  words 
o!  the  22nd  section,  and    in  connection,  for 
the  present   purposes,  with  the  33rd  section. 
It  appears  to  me.  therefore,  without  going  for 
As  moment  to  the  somenhat  difficult  section, 
namely,  the  56th,  that  the  true  construction 
of  the  Act  is,  that  the  tenant  for  lite  has 
with  a  view  to  tihe  benefit  of  the  setttled  land 
this  power.  But  what  I  have  said  does  not  quite 
dispose  of  the  question,  because  I  have  been  now 
spwking  of  the  case  on  the  assumption  that  the 
ptone^  is  in  the  hands  of  trostees,  And  the  money 
in  this  case  is  in  court.   But  I  think  it  wonld  be 
a  strange  thing  that  the  Leeislature  should  be 
held,  upon  the  construction  of  this  Act  of  Parlia* 
tnent.  to  have  meant  that  the  rights  of  the 
tenant  for  life  should  depend  upon  the  accident 
whether  the  money  is  or  is  not  in  court.  Tbe 
money  bein^  in  court,  the  case  falls  within  the 
3td  snb-section  of  the  26th  section,  and  it  appears 
to  me  that  what  I  ongbt  to  do  is,  to  have  regard  to 
this  power  which  I  think  the  Legislature  intended 
tooonter  on  the  tenant  for  life,  and  to  do  just  the 
Mme  as  I  should  have  thought  it  right  to  do  if 
tbe  money  had  been  in  the  hands  of  the  trustees, 
ladthetruBteea  had  r^erred  the  matter  in  snb- 
Btuiee  to  the  court  or  referred  the  tenant  for  life 
to  the  court.   It  is  necessary  to  say  one  word 
•boat  the  56th  section.   According  to  that  section 
B^hingin  the  Act  affects  any  power  exercisable 
hy  tho  tmsteea  under  a  settlement,  and  the  powers 
giren  hy  the  Act  are  cnmnUtive.   Consequently  ' 
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I  this  discretionary  trust  or  power,  being  of  the 
nature  I  have  alreadj^  described,  is  not  abrogated 
by  the  Act,  but  is  still  exercisable  by  the 
trustee.    The  second  sub-section  of  the  56th 
section,  the  construction  of  which  has  no  doubt 
given  rise  to  some  difiiculties,  runs  shortly,  and 
for  my  purpose  is  sufficiently  stated  thus :  "  In 
case  of  conflict  between  the  provisions  of  the 
settlement  aud  the  provisions  of  the  Act  relative 
to  any  matter  in  respect  whereof  the  tenant  for 
life  intends  to  exercise  any  power  under  this  Act, 
the  provisions  of  this  Act  shall  prevail."   I  stay 
for  one  moment  to  say  that  there  is  no  conflict 
between  tho  provisions  of  the  Act  and  the  pro- 
visions of  the  settlement  so  far  as  regards  the 
trust  for  repairs.   There  being  no  pro'  ision  in 
the  Act  with  regard  to  repairs,  the  settlement 
stands  in  every  respect  unaffected  so  far  as 
relates  to  repairs.   But  there  is  a  conflict,  in  my 
opinion,  between  the  provisions  of  the  settlement 
and  the  provisions  of^the  Act  with  regard  to  the 
execution  of  improvements,  because,  I  think,  tho 
tenant  for  life  has  one  power  under  tbe  Act 
and  the  trustees  another  power  under  the  settle- 
ment.   Then  the  powera  of  tbe  Act  are  to  prevail. 
Consequently  the  tenant  for  life's  power  is  para- 
mount, and  then  the  section  |;oes  on  to  enact  that : 
"  Accordinglv,  notwithstanding  anything  in  tbe 
ROttlemenc,  the  consent  of  the  teaant  for  life  shall 
by  virtue  of  this  Act  be  necessary  to  the  exercise 
1^  the  trustee  of  the  settlement  of  any  power  con- 
ferred    the  settiement  exercisable  for  any  pur- 
pose provided  for  by  this  Act.  That  does  apply 
to  the  tmsta  for  improvements,  and  consequently, 
in  my  opinitm,  if  it  he  necessary  to  decide  the 
point  (I  am  not  sure  it  is),  the  tenant  for  life's 
consent  is  required  for  tbe  exercise  of  this  trust 
for  improvements  to  be  fonnd  in  the  settlement, 
and  which  is  in  conflict  with  the  power  conferred 
upon  tbe  tenant  for  life  by  the  provisions  of  the 
Act.   I  think  in  this  case  that  it  would  be  a 
proper  thing  for  the  trustees  to  say,  if  they 
thought  fit,  assuming  I  am  in  error  in  my  con- 
struction of  tbe  Act,  that  having  r^ard  to  the 
nature  of  these  improvements,  and  the  large  sum 
which  was  required  for  them,  the  sum  being 
upwards  of  4i5wL  as  against  an  income  of  about 
7u(X>{.  a  year,  "  We  wul  decline  to  exercise  our 
trust  for  improvements  to  such  a  large  extent  as 
thisaswainst  the  tenant  for  life; "  andif  theydid 
that,  I  think  the  court  would  not  compel  t\em,  aa 
I  have  said,  to  exercise  the  power.   Then  are  na 
trustees,  but  I  have  the  tenant  in  tail  h(  te,  and 
the  tenant  in  tail  does  not  require  tha'  there 
should  be  trustees  for  the  purnoses  of  this  t  .aestion 
before  the  court.  If  there  had  been  trnstet  s,  I  am 
satisfied  the^  would  have  asked  the  court  to  assist 
them  and  direct  them  what  they  should  do,  and 
if  they  would  not  have  exercised  tbe  discretion 
themselves,  I  should  then  have  exercised  so  much 
of  the  power  or  trust  which  is  not  discretionary 
by  saying  that  I  think  the  trustees  on^ht  not  to 
incur  so  large  an  expenditure  as  this  for  the 
general  benefit  of  the  estate  at  the  expense  of  the 
tenant  for  life.   The  result  is  that,  in  any  view  of 
the  case,  I  think  so  much  of  the  works  in  question 
as  are  improvements  within  the  25th  section 
ought  to  be  done  at  the  expense  of  tbe  capital. 
I  am  not  asked  to  go  into  details.   That  can  be 
worked  out  in  chambers,  and  it  will  go  back  to 
chambers  with  a  direction  to  the  effect  I  have 
mentioned;  that  is  to  say,  repairs  'i^^^^^'^ 
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of  income  and  improTements  nnder  the  Act  out 
of  capital. 

Solicitors :  Wilkinson  and  San,  for  Maxated  and 
Qibaon,  Lancaster,  for  the  tenant  for  life; 
Oreg^iry,  Mowcliffes,  and  Co^  for  George  Webiter 
and  Nephew,  LlTerpooI,  for  other  parties. 


Tlursdaij,  Jan.  20. 

(Before  Ghittt,  J.) 

Re  Grey's  Brewebt  OoMPAsr.  (a) 

Solieitor — Taxation — Estate  sold  subject  to  incum- 
hrancea  —  General  Order  under  Solicitors'  Re- 
muneration Act  1881  (44  ^  4o  Vict.  c.  44), part  1, 
r.  9. 

Tiie  property  of  a  comjiany  in  Uquidaiion  ivat 
$ola  by  the  aolicitora  of  tlie  oJjS,eial  liquidator  for 
24,0001.  (aubiect  to  a  mortgage  for  900t,),  and  after 
the  tatisfaetion  of  the  claims  of  former  awxeaaive 
ovmera  a  sum  of  1750Z.  remained  for  the  official 
li^idatmr.  The  sale  was  conftrtofd  by  an  order 
made  in  the  lit/uideUion,  and  the  partUa  to  the  con- 
veyance viere  the  company,  the  official  liquidator, 

.  the  original  owners,  and  certain  intermediate 
purcka^a  who  had  claims  for  unpaid  purekaae 
money.  The  aolicitora  on  taxation  ind'uded  in 
their  bill  of  coats  scale  charges  as  upon  a  aaiefor 
24,900Z.  as  foUovsa  :  Negotiating,  1021.  5«.  ;  de- 
ducing title  and  eoinpleting,  including  contract, 
1071.  5s. 

The  taxing  master  disallowed  the  negotiating  fee, 
and  only  allotoed  the  scale  diarge  upon  fAel750Z. 

On  summons  to  review  taxation : 

Held,  that  the  court  could  look  not  only  at  the 
contract  but  at  the  substance  of  tite  t-ransaction, 
and  that,  having  regard  to  thewltole  of  themattera 
with  reference  to  the  proviaional  contract  coupled 
viith  the  order,  tlie  liquidator's  name  was  only 
need  for  the  purpose  of  convenience,  and  that  tlte 
taxing  master^s  decision  waa  right. 

The  original  owners  of  the  Grey's  Brewery  and 
of  a  number  of  public-honseR  attached  to  the 
brewery  sold  these  properties  in  the  year  1878  to 
a 'firm  of  practical  brewers.  The  brewers  were 
niuble  to  pay  the  whole  of  the  parchaw  monOT. 
The  original  ownem,  howeTOT,  deduced  their  titte 
to  the  property  under  the  agreement  for  sale,  and 
let  the  brewers  into  possession,  bat  they  did  not 
execute  a  conveyance  of  the  property,  and  retained 
poBSCMion  of  the  title  deeds.  The  brewers  in  the 
year  1879  sold  the  property  at  an  advanced  price 
to  a  person  whom  tney  let  into  possession  on  com- 
pletion of  the  contract,  and  who  immediately 
transferred  the  property  to  the  Grey's  Brewery 
Gompany  Limited,  again  at  an  advanced  price, 
and  without  completing  the  purchase.  As  the 
transferor  to  the  company  did  not  carry  out  his 
contract  with  the  brewers,  they  brought  an  action 
i^ainst  them,  and  obtained  an  order  for  specific 
performance.  In  1882  the  Grey's  Brewery  Com- 
pany was  ordered  to  be  woand'np  compulsorily, 
and  an  oflBcial  litjnidator  was  appointed.  In  tbe 
year  1884  the  wiginal  owners  pressed  for  a  sale 
of  the  brewery  in  order  that  thwr  unpaid  purchase 
money  might  be  paid  off,  and  the  official  liqui- 
dator' requested  them  through  their  solicitors  to 
find  a  purchaser.  Accordmgly  the  solicitors, 
with  the  official  liquidator's  sanction,  arranged 
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with  the  solicitors  of  the  liquidator  to  act  as  their 
agents  in  the  matter,  and  finally  they  found  a 
purchaser  of  the  property  for  24,0002.,  subject  to 
a  mortgage  for  dOuI.  TIm  purchaser  was  repre- 
sented in  the  negotiations  by  an  auctioneer  and 
Talner.  but  no  auctioneer  or  valuer  was  emplt^vd 
or  paid  any  commission  on  behalf  of  the  veniunrs. 
The  solicitors  then  prepared  a  contract  between, 
the  liquidator,  as  vendor,  and  the  ultimate  par- 
chaser,  which  was  executed  on  the  13th  Jane 
1885,  and  a  deposit  of  12002.  was  paid  by  the 
purchaser  to  the  liquidator.  An  arrangement 
was  come  to  between  the  liquidator  and  the  parties 
having  liens  on  the  property  that  the  purchase 
money  should  be  divided  as  follows : — "  Purchase 
money,  24.0001. ;  to  be  left  on  mortgage,  9001. ; 
Imlance.  24,0001.  The  purchase  money  was  made 
up  thus :  Deposit,  \2wL ;  to  be  paid  to  oriiit^nal 
owners,  21,0001.;  to  be  pud  to  the  brewers, 
18001.'*  The  solicitors  did  not  act  for  the 
brewers  er  for  the  oltimate  parohaser.  both  oS. 
whom  were  repreeented  by  other  solicitors.  A 
further  arrangement  was  made  between  the  liqui- 
dator and  the  brewers  that,  upon  completion,  the 
brewers  should  pay  to  the  liquidator  on  behalf  of 
the  company  5501.  by  way  of  compromise,  uid  ia 
discharge  of  all  claims  of  the  liquidator  upon 
them.  / 

By  an  order  made  iu  the  liquidation  in  J  one 
1885  the  sale  was  confirmed  on  the  footing  that 
the  liquidator  was  to  receive  17501.,  and  the 
court  fee  (No.  69  in  the  Supreme  Conrt  Fees 
Order  1884)  was  calcnhM^d  upon  the  17501. 

The  sale  was  completed  in  Aug.  1885,  and 
conveyance  execated,  the  parties  to  which  were 
the  company,  the  liquid^or,  the  original  owners* 
the  brewers,  and  the  person  to  whom  the  property 
had  been  conveyed  preparatory  to  the  formation, 
of  the  company. 

In  Nov.  I88o  the  solicitors'  costs  were  taxed  in 
the  liquidation,  and  they  included  in  their  biU 
scale  char^  as  upon  a  sale  of  24,9001.  as  follows : 
"  Negotiating,  1021.  St. ;  dedncing  title  and  com- 
pleting, incloding  contract,  1071.  5«." 

The  taxing  master  disallowed  the  negotiating 
fee,  and  only  allowed  22i.  IOj.  for  deducing  and 
completing,  being  the  scale  charge  upon  the 
1760t.  received  by  the  liquidator.  The  solicitors 
carried  in  objections  to  the  taxation,  contending 
that  the  company  was  owner  in  equity  of  the 
property,  and  that  the  official  liqnidator  was, 
throughout  the  transaction,  responsible  as  vendw; 
that  the  business  of  the  brewery  had  greatly  depre- 
ciated, the  company  realising  much  less  than  nad 
been  anticipated,  but  that  nevertluless  it  was 
essential  in  the  winding-np  of  the  company  that 
the  assets  shonld  be  sold ;  that  the  official  liqni- 
dator and  the  solicitors  arranged  the  sale  md 
price,  and  the  terms  and  conditions  thereof,  and 
that  no  commission  was  paid  to  any  auctioneer 
or  estate  or  other  agent ;  and  the  solicitors 
claimed  that  the  negotiating  fee  and  the 
deducing  sale  fee  must  both  be  calculated 
upon  the  entire  and  undivided  amount  of  the 
purchase  money.  The  taxing  masier  disallowed 
the  objection  on  the  ground  that  the  solicitors 
were  also  the  solicitors  for  the  original  owners, 
the  parties  most  interested  in  the  sale  of  the 
property,  and  who  received  the  greater  portion 
of  the  purchase  money,  and  that  the  order 
sanctionm^  the  sale  provided  for^he  paynunt 
to  the  liquidator  of  ITw^^nd^  ^''Tjld^^l^ 
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mm  011I7  foand  on  that  snm,  and  that  he  had 
tiierelare  allowed  the  scale  charge  on  that 
amount.  The  taxing  master  further  stated  that 
the  amount  pud  for  the  propertj  inclnded  plant, 
goodwill,  fixtnree,  Ac.,  uid  tluit  the  solicitors 
ooold  not,  in  any  case,  be  entitl^  to  the  scale 
ehai^ge  on  the  Talne  of  that  portion  of  the  pro- 
pertj,  they  being  only  entitled,  in  any  case,  to 
charge  on  the  value  of  the  leasehold  remises, 
and  that  the  amount  paid  to  the  liquidator  was 
not  the  balance  on  taking  an  acconnt,  bat  a  Inmp 
snm  for  the  liquidator  b  interest,  wbatever  it 
muht  be. 

This  was  a  snmrnons  to  review  the  tazatiim. 

Whitehome,  Q.C.  and  Boale,  for  the  summons, 
anbmitted  that  the  taxing  master's  decision  was 
wrong  on  the  true  oonstmction  of  mle  9  of 
1  of  the  General  Order  to  the  Solicitors* 
nneration  Act  1881,  which  provides  that 
"  where  a  property  is  sold  snbject  to  incum- 
brances, the  amonnt  of  the  inoombranceB  is  to 
be  deemed  a  part  of  the  parchase  money,  except 
where  the  mor^agee  purchases,  in  which  caae 
tbe  chu^  of  hn  aolicttcn:  ahall  be  calonlated 
upon  the  price  of  the  eqni^  of  redemptiim." 

BoToer,  Q.C.  and  Sed^aU,  eonfro,  were  stopped 
by  the  Court. 

Chittt,  J. — The  view  of  the  taxing  master  was, 
that  this  was  a  sale  by  the  liquidator  for  17501., 
and  in  calculating  the  scale  fee  he  acted  on  that 
footing.  It  is  tme  that  the  soUcitoi*  for  the 
liquidator  took  no  active  port  in  the  negotiations 
which  resulted  in  the  sai^  whidi  were  carried 
through  by  the  soKoitora  for  the  original  vendors. 
Bat  the  only  solicitor  reec^nised  by  the  court  on 
this  application  is  the  soUoitor  to  the  liquidator. 
There  was  a  formal  contract  entered  into  by 
the  official  liquidator,  according  to  which  the 
properly  was  to  be  sold  for  24,0001.  If  I  had  to 
decide  the  case  upon  the  formal  contract  alone, 
the  taxing  master's  decision  would  be  erroneous ; 
bnt  that  is  not  the  whole  of  the  case.  Here  the 
ori^nal  vendors  sold  the  property  to  the  inter- 
mMiate  purchasers,  who  in  their  turn  sold  it  to 
the  company.  The  original  vendors  had  a  lien  on 
the  property  to  the  extent  of  21,0001.,  and  they 
had  not  parted  with  the  legal  estate.  There  was 
nothing  coming  to  the  company  out  of  the  sale  for 
2^000L,  because  the  claim  of  the  first  vendors 
exceeded  21,0001.,  and  the  claim  of  the  inter- 
mediate purchasers  more  than  exhausted  the 
balance^  The  official '  lujuidator  came  to  the 
arrangement  for  the  sale  in  wder  that  he  might 
obtain  the  settlement  of  a  orosB-daim  which  ne 
had  against  the  intermediate  purchasers,  who  had 
been  promoters  of  the  compcuiy.  The  contract 
for  the  sale  for  24,0001.  enteied  into  by  the  official 
liquidator  was  not  binding  until  it  had  been  sanc- 
tioned by  the  court.  The  order  was  one  which 
bound  all  parties,  as  it  provided  that  21,0001. 
should  be  paid  to  the  original  vendors,  1800^  to 
the  intermediate  pnrchaserB,  uid  17502.  to  the 
official  liquidator,  oy  way  of  compromise  and  in 
fall  discharge  of  any  claims  he  might  have  against 
the  intermediate  purchasers.  In  the  affidavit 
made  by  the  official  liquidator  upon  the  applica- 
tion for  the  order  to  confirm  the  contract,  he 
stated  that  the  intermediate  purchasers  had 
Teqneited  him  to  sell  the  propfflty,  and,  as  an 
inoQcament  to  him  to  do  bo,  they  offered  to  pay 
him  17S0i.  in  compromise  of  his  claims  against 
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them,  and  also  in  discharge  of  the  claim  for  costs 
set  up  by  the  former  solicitors  to  the  company; 
and  on  this  understanding  the  official  liquidator 
allowed  his  name  to  be  used  as  a  matter  of  con- 
venience. The  official  liquidator's  instructions 
to  his  solicitors  with  regard  to  the  preparations 
of  the  contract  were,  that  he  was  willing  to  concur 
in  the  sale  of  the  company's  interest  in  the 
brewery  for  24,0001.  To  hold,  however,  that  the 
official  liquidator  was  merely  a  concurring  party 
would  be  to  take  too  narrow  a  view  as  against  the 
solicitors.  The  substance  of  the  case,  when  the 
matter  is  looked  at  in  all  its  bearings,  is  that  the 
liquidator  sold  whatever  interest  the  company 
had  in  the  concern  for  17501.  It  was  argued  that 
it  was  a  sale  subject  to  incumbrances ;  but  on  the 
facts  as  stated  it  was  not  that,  inasmuch  as  the 
liquidirinr  would  fret  his  17501.  whatever  the 
amount  of  the  inoombrances  might  be ;  therefbre 
it  was  the  sale  of  the  interest  of  the  company  for 
17502.,  and,  that  being  so,  the  taxing  master  was 
right  in  applying  the  scale  to  that  amount.  The 
taxing  master  allowed  nothing  for  the  negotiation, 
and  in  this,  I  think,  he  was  right,  because  the 
nettotiations  were  those  of  the  vendors,  the  parties 
principally  interested.  There  were  no  negotia- 
tions lor  a  sale  on  behalf  of  the  official  liquidator, 
though  there  were  some  with  reference  to  the 
compromise  of  a  claim.  As  a  matter  of  principle 
as  between  a  vendor  and  his  own  solicitor,  I 
think  in  many  cases  it  would  not  be  rieht  to  look 
at  the  contract  for  sale;  but  I  think  the  sob- 
stance  of  the  tiansaction  should  be  gone  into. 
BiU  in  no  case  would  the  solicitor,  even  if  he  were 
BO  minded,  be  allowed  to  pat  the  transaction  in 
such  a  form  as  to  be  entitled  to  the  larger  fee. 
However,  there  is  no  pretence  for  making  such  a 
suggestion  in  the  present  case.  My  judgment 
turns  mainly  on  this  consideration,  that,  looking 
at  the  whole  of  the  matters  with  reference  to  the 
provisioui^  contract,  coupled  with  the  order  which 
made  it  binding  on  all  the  parties  interested  in 
the  property,  the  liquidator's  name  was  used  in 
the  provisiotud  contract  merely  for  the  purpose 
of  convenience,  namely,  for  the  convenience  of  all 
the  parties.  The  result  therefore  is,  that  the 
taxing  maBter'a  decision  must  stand. 

Solicitors:  Crojl;  Lawrence,  Baker,  and 
Waldron. 


Friday,  Feb.  18. 
(Before  Chitit,  J.) 
£e  C.'b  Sxttlbubt.  (a) 
Married  ttwrnaii — Betfratfif  oi»  aaiieipatum'^on- 
veyancing  and  Law  of  Property  Ad  1881 
(44  ^  45  Viet,  c  41).  s.  39. 
A  married  woman  living  vnlh  her  huehand  wob 
entitled,  under  her  marriage  eettlement,  to  an 
income  of  about  17001.  a  ^ear  for  Jier  aeparate 
IMS,  witAOuf  power  of  anHcifotion.  The  husband 
•woe  e^oAirely  wiih<nvt  means,  and  had  been  ad- 
judged a  hanhrupt.    The  wife  had  given  aectpt- 
ances  to  many  0/  her  hutband^$  crediiors,  and 
was  harassed  by  aetione,  and  in  one  case  an 
order  for  atiaehment  was  made  against  her. 
From  the  evidence  it  appeared  that  she  waa 
syffering  in  health  from  the  anaeiety  produced  by 
her  pecuniary  emharrasments. 
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Seld,  that  the  court  would — it  being  for  the  benefit  of 
the  married  iromait — make  an  order  freeing  part 
of  the  vnfe^e  tneome  from  the  ret^aint  on  antici- 
pation for  the  pwrpote  <if  raiting  a  mm  to  eaiiafy 
the  creditor*. 

Bt  a  settlement,  mado  on  the  marriage  of  Mr. 
and  Mrs.  C,  all  the  property  of  the  wife  was 
settled  upon  her  for  life  for  her  separate  use, 
without  power  of  anticipation,  and  after  her 
death  npon  trust  for  her  hushand  for  life  (until 
he  should  become  banknipt),  and  subject  thereto 
for  the  diildren  of  marriase,  bb  uie  hosbaod 
and  wife,  or  the  BniriTor,  should  appoint. 

The  income  from  the  trust  funds  was  about 
17001.  a  year.  The  hosband  was  entirely  without 

<  means  m.  his  own. 

There  were  two  children  of  the  marriage,  a  hoj 
^ed  fourteen,  and  a  girl  aged  eleven. 

Bankruptcy  proceedings  were,  in  1881,  insti- 
tuted against  the  husband,  and  he  was  afterwards 
adjudged  a  bankrupt.  Both  prior  and  snbHe- 
quentfy  to  the  bankruptcy,  the  wife  had  given 
her  acceptances  to  various  creditors  of  the 
husband,  and  proceedings  had  for  some  time 

'^ast  been  instituted  against  her  in  the  County 
Court,  and  an  order  for  attachment  had  in  one 
case  been  made  against  her  in  the  event  of  her 
failing  to  pay  certain  instalments  according  to 
the  judgment  of  the  oonrt.  It  also  appeared 
that  a  furniture  dealer,  who  had  supplied  furni- 
ture on  the  purchase  and  hire  system  for  the 

'  house  in  which  Mr.  and  Mrs.  G.  were  living  had 
not  been  paid«  and  waa  tbreatraing  to  resume 
possession. 

Affidavits  were  filed,  stating  that  Mrs.  C.'s 
monetaij  embarrassments,  and  the  perpetual  fear 
and  anxiety  under  which  she  lived,  and  also  her 
distress  at  finding  herself  unable  to  discharge 
claims  which  she  considered  herself  in  honour 
bound  to  satisfy,  had  undermined  her  health, 
and  even  affected  her  mind.  She  had  obtained 
advances  from  one  of  the  creditors  by  means  of 
effecting  an  assurance  on  her  life  for  lOOOt.,  and 
it  was  proposed  that  a  policy  on  her  life  should 
be  effected  for  a  sum  of  70001.  to  cover  a  loui 
from  an  insnrance  office  of  a  sum  not  exceeding 
5000Z. 

A  list  of  debts,  amounting  in  all  to  a  sum 
rather  less  than  5000^,  which,  a^rt  from  that  to 
the  creditors  secured  on  the  lOOOI.  policy,  con- 
sisted chieflr  of  sums  doe  to  locaT  tradesmen 
and  others  wt  household  goods  and  neoessaries 
supplied  both  before  and  after  the  husband's 
bankruptcy  to  the  husband  and  wife  at  their 
house.  In  respect  of  the  majority  of  these  debts, 
the  creditors  held  the  wife's  acknowledgments. 
A  summons  was  accordingly  taken  out,  under  sect. 
39  of  the  Conveyancing  Act  1881  in  1882,  pending 
the  husband's  bankruptcy,  similar  to  the  present 
j*pplicaiion,  but  was  dismissed  by  Hall,  V.C., 
vmo  stated  as  a  reason  for  so  doing  that  he  was 
unable  to  he  convinced  that  it  would  be  ior  the 
wife's  benefit  that  she  should  pay  her  husband's 
debts  out  of  her  income. 

The  present  application  asked  that  the  trustees 
of  the  marriage  settlement  might  be  enabled  to 
apply  so  much  of  the  income  of  the  trust  funds 
as  mi^ht  be  necessary  to  pay  the  premiums  on 
the  existing  policy  on  the  life  of  Mrs.  C,  and  to 
effect  and  keep  up  an  additional  policy  on  her 
Uie  for  any  som  not  exceeding  WOOI.,  and  to 
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enable  the  trustees  to  raise  out  of  the  trust  funds 
a  sum  not  exceeding  50001.,  and  to  apply  the 
same  in  paying  the  debts  and  the  costs  of  this 
application. 

Bomer,  Q.C.  and  Badcoch  for  the  applicancs. 

M.  F.  Norton  for  the  trustees  of  the  settlonent. 

Chittt,  J.— The  Act  of  1881  gives  the  court  a 
discretionary  power  of  determining  when  it  is 
for  the  benefit  of  a  married  woman  to  relieve 
her  property  from  a  restraint  on  anticipation.  It 
is  no  doubt  often  the  case  that,  what  is  called  in 
cases  like  these  for  the  benefit  of  the  married 
woman  is  in  truth  for  the  benefit  of  her  husband ; 
but  a  married  woman  may  be  so  harassed  by  the 
importunities  of  creditors,  or,  as  has  hamMned  in 
this  case,  may  be  liable  for  judgment  mta,  or 
be  subject  to  orders  of  attaohmwut,  and  be  ao 
tronbled  that  it  may  be  for  her  boi^t  to  aatiafy 
her  creditors  by  enabling  her  to  part  with  a 
portion  of  her  separate  property.  Moreover,  as 
here,  she  may  be  threatened  with  the  sweeping 
away  of  her  furniture  and  the  clearing  out  of  hw 
house  and  home,  and  have  no  means  of  r^iabili> 
tating  herself  except  by  having  recourse  from  time 
to  time  to  her  income.  In  cases  of  this  kind,  I 
always  require  a  clean  breast  to  be  made,  andaoom- 
plete  and  exhaustive  account  of  the  indebtedness, 
and  that  the  married  woman  and  her  husband 
should  state  the  full  amount  of  their  liabilities. 
All  the  conditions  which  I  generally  require  seem 
to  be  existing  in  the  present  case,  nor  do  I  tar  a 
moment  omit  to  take  into  oonsideration  the 
mental  anxiety  from  which  the  lady  is  shown  to 
be  suffering.  I  therefore  shall  make  the  order  aa 
asked.  In  doing  so,  I  follow  my  usual  oonraew 
which  is  not  to  relieve  the  whole  fund,  but  only  a 
part  of  it,  from  the  restriction  against  anticipa- 
tion, for  by  keepii^  up  the  restriction  the  rest  of 
the  property  is  Btul  preserved  for  the  use  of  the 
married  woman  only.  In  the  present  case,  whilst 
the  married  woman  s  income  will  be  charged  with 
the  payment  of  a  sum  of  about  4001.  per  annum, 
she  will  still  have  an  income  of  13001.  left.  It 
appears  that  Hall,  Y.C.,  when  the  matter  was 
before  him,  refused  to  make  an  order,  but  Mrs. 
C.  has  since  rendered  herself  liable  to  such  an 
ex'tint  that,  without  disregarding  the  view  taken 
by  Hall,  V.C.,  I  have  no  difficulty  in  exercising 
the  discretion  of  the  court  by  saying  that  an 
order  under  the  additional  circumstanoes  is  tor 
the  benefit  of  the  married  woman.  Of  course, 
had  Ibll,  y.G.  been  living,  the  application  would 
not  have  been  made  to  me,  or,  if  it  had,  woald 
have  been  referred  by  me  to  him. 

Solicitors,  Crowdere  and  Vizard. 


Xarch  11, 12,  and  15. 

(Before  Chittt,  J.) 

GooTE  V.  Inoeax.  {a) 

Practice — Trial  of  action — Right  to   a  jury — 
R.  S.  C.  1883,  Order  XXXVI.,  rr.  2, 8. 

The  gmeral  effect  of  rules  4,  6,  and  7a,  in  Order 
XXXVI.,  i*  to  preeorw  to  th»  suitor  ihe  right  to 
a  jury  in  thote  eaees  wk&re  the  right  exittedmre- 
viouely  to  the  paaeimg  the  Jwiteofors  Act  1873, 
aacl  to  eof^er  a  dieer^umon  the  court  or  a  Judge 
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in  auea  where  the  right  to  a  jury  did  not  pre- 
viously exiti. 

Ittde  6  of  Order  VL,  which  provixU*  thai "  in 
my  oUier  oau$6  or  matter,  wpon  the  application  of 
any  party  thereto  for  a  tnal  with  a  jury  Oif  the 
awn  or  moffar,  or  any  i$me  of  fact,  an  order 
dbaK  he  made  for  a  iruu  wiih  a  jury"  eomfjMM 
an  esecpium  to  <&«  provition  in  rule  7a  of  the 
aame  order  that  (he  normal  mode  of  trial  ehcM  be 
by  a  judge  without  a  jury ;  and  the  word*,  "  in 
any  other  cause  or  maker,"  in  rule  6,  refer  to  the 
emuee  and  matiere  epeeified  in  rule  4  of  Order 
"XXXVI.  (namely,  eausee  pretfiouely  to  the  Judi- 
cature Act  1873,  triable  without  a  jury  without 
any  content  of  par^Ms).  OonsequentVy,  the 
pariiea  to  an  action  which  could,  previoutly  to 
the  passing  of  the  Judicature  Act  1873,  have  been 
tried  in  tM  Court  of  Chancery  by  a  judge  alone 
vithout  any  eoneent  of  partiea,  eannot  demand  a 
-jury  as  a  matter  of  right. 

There  ie  a  diecretion  under  rule  4,  or  under  nUee  4 
and  7a  eoutbined,  in  the  court  or  a  judpe  to  direct 
a  trial  either  with  or  without  a  jury  tn  ca$et  in 
which  the  partiea  had  previoutly  no  «t(c&  right. 

The  Temple  Bar  (53  L.  T.  Rep.  N.  8.  904,-  11 
P.  IKv,  6)  explained  and  followed. 

Thx  plaintiffs,  a  firm  of  tnnsical  pablUhere, 
brought  an  action  as^iust  the  defendant,  who  was 
«  [winter  and  pnmiaher,  (1)  for  an  iujunction 
restraining  him  from  printing,  publishing,  sell- 
ing, exposing  for  sale,  or  delivering  or  disposing 
of  any  copies  of  any  of  certain  songs  (in  which 
the  plaintiffs  claimed  oopyright),  or  any  book, 
pamphlet,  or  work  containing  copies  of  any  of  the 
Mn^,  and  from  infringing  the  copyright  of  the 
pbuntiffs  in  the  songs ;  (2)  for  damages  for  the 
acts  ot  the  defendant  as  aforesaid ;  (3)  for  delivery 
up  to  the  plaintifCs  of  all  copies  of  the  songs  and 
books,  pamphlets,  or  works  ooutuning  copies  of 
any  of  the  songs  in  the  possession  or  power  of  the 
defendant. 

The  defendant  put  in  a  defence,  in  whirh  he 
did  not  admit  that  prior  to  the  commencement  of 
the  action  the  plaintiffs  were  duly  reststered  in 
the  Book  of  B^^stry  of  the  Stationers  Company 
as  the  pn^prietOTs  of  the  copyright  in  all  or  any 
of  the  songs.  In  particniar,  that  the  date  of  first 
publication  of  the  songs  respectiTely  was  not 
therein  duly  or  correctly  entered.  He  denied 
the  infringement  by  printing,  publishing,  or 
selling  without  the  licence  or  leave  of  the  plain- 
tiffs, but  admitted  that  he  had  published  and  sold 
the  songs,  but  that  he  had  published  and  sold  the 
same  by  the  ezpreBs  permission  and  leave  and 
licence  and  at  the  request  of  the  authors  of  the 
songs  named  in  the  Book  of  Beidstry,  or  of  the 
proprietors  of  the  oopyright  therein.  He  alleged 
that  some  jears  am  the  predecessors  in  title  of 
the  phintifh,  aod  the  then  owners  of  the  cnpy- 
ligfat  in  certain  of  the  son^  in  question  in  the 
action,  licensed  and  anthonsed  the  defendant  to 
publish  and  print  the  songs  brought  oat  or  pub- 
lished by  them,  and  that  such  licence  had  never 
been  withdrawn.  Further,  that  the  printing  and 
publication  by  the  defendant  of  the  songs  took 
place  before  the  registration  by  the  plaintiffs  of 
thcor  alleged  copyright  in  the  songs ;  that  the 
l^aintiffs,  or  their  predecessors  in  title,  had  for 
many  years  been  aware  that  the  defendant  was  in 
the  habit  of  printing,  publishing,  and  selling 
oertam  of  the  songs  in  question,  and  had  assentm 
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thereto  and  acquiesced  therein,  and  denied  the 
injury  and  damage. 

The  defendant  took  out  a  summons  in  cham- 
bers to  have  the  aetiou  tried  by  a  jury,  and  an 
order  was  made  according  to  the  nunmons. 

The  plaintiffs  now  moved  that  the  order  made 
in  chambers  might  be  discharged. 

Romer,  Q.C.  and  Eyre  for  the  motion. — Ip  this 
case  the  defendant  has  no  right  to  a  jury.  This 
is  an  action  which  before  the  passing  of  the 
Judicature  Act  1873,  could  have  been  tried  with- 
out the  consent  of  the  parties  withouc  a  jury,  and 
the  case  therefore  falls  within  Order  XaXVI., 
rr.  4  and  7a,  (a)  which  give  to  the  judge  a 
discretion.  It  was  decide^  in  the  case  of  The 
TempU  Bar  (53  h.  T.  Bep.  N.  S.  904 ;  11  P.  Div.  6). 
that  Order  XXXVI.,  r.  6,  gives  no  absolute  right 
to  a  jury  in  actions  which  before  the  paasin^^  of 
the  Ju(ucature  Act  1873  would  have  been  tried 
without  a  jury,  and  that  the  case  (which  was  one 
of  an  action  in  rem  for  disbursements  in  the 
Admiralty  Division)  fell  within  Order  XXXVI., 
rr.  4  and  7a,  and  that  the  judge  had  a  discretionary 
power  only  to  allow  a  jury.  That  case  has  been 
followed  in  a  recent  (unreported)  case  of  The 
South  Wales  Mineral  Railway  Company  v.  Davit, 
before  Stirling.  J.,  Feb.  4, 1887.  We  submit  that 
in  this  case  the  court  ought  to  exercise  its  discre- 
tion in  the  plaintiffs'  favour. 

Bramwdl  Davit  for  the  defendant. — The  action 
is  not  one  which  before  the  passing  of  the  Judi- 
cature Act  1873  conld  have  been  tried  withoat  a 
jury,  and  is  therefore  not  within  rule  4.  The 
action  might  formerly  have  been  brought  in  the 
common  law  courts,  in  which  case  it  would 
have  been  tried  before  a  jury.  The  circumstances 
of  there  being  couoarrent  jurisdiction,  and  the 
plaintiff  having  exercised  his  option  by  bringing 
the  action  in  the  Chancery  Division,  are  not 
sufficient  to  override  the  primd  facie  right  to  a 
jury.  In  the  recent  case  of  Fenneety  v.  Rabbilt 
and  Son  (82  L.  T.  339)  Kay,  J.  distinguished  The 
Temple  Bar,  and  held  that  in  a  case  not  specially 
assigned  to  the  Chancery  Division  a  party  has  a 
right  to  a  jury.  It  is  submitted  that  this  is  a 
case  in  which  the  issues  of  fact  as  to  licence, 
assent,  and  acqaiesoenoe  should  be  properly  deter- 
mined by  a  jnry. 

Romer  replied. 

Ghittt,  J.— The  defendant  claims  a  trial  with  a 
j  ury,  first,  as  a  matter  of  right,  and,  seoondly,  as  a 
mattra:'  of  discretion.   The  plaintiff  contends  that 

(a)  The  material  mles  are  the  following : 

Bole  4.  The  ooort  or  a  judge  may,  if  it  ahall  appear 
desirable,  direct  a  trial  withoat  a  jury  of  auv  question 
or  iflsne  of  faet,  or  parUy  of  tact  aod  partly  of  law, 
ariaing  in  any  cause  or  matter  whioh  proTioualy  to  the 
pMsiittf  of  the  priaoipal  Aot  ooold,  withoat  any  ctmsent 
of  parttea,  have  beau  tried  withoat  a  joiy. 

Bole  6.  In  any  other  oaase  or  matter,  apon  the  appli- 
cation al  any  puty  thereto  for  a  trial  withoat  a  jory  of 
the  oanse  or  matter,  or  any  iuue  of  fact,  an  order  shall 
be  made  for  a  trial  with  a  jory. 

Bale  7a.  In  every  oanM  or  matter,  unlsM  under  the 
piovisionB  of  role  6  of  this  order  a  trial  with  a  jorr  is 
ordered,  or  under  role  2  of  this  order  either  party  nas 
Bi^nifled  a  desire  to  have  a  trial  with  a  jnry,  the  mode  of 
tnal  shall  be  a  jodge  without  a  jury ;  provided  that 
in  any  snoh  case  the  ooart  or  a  jndge  may  at  any  time 
order  any  oanse,  matter,  or  iwue  to  be  tried  hy  a  judge 
with  a  |nry,  or  by  a  jndge  sitting  with  asMssora,  or  by 
an  official  referee  or  special  referee/with  or  w^lraut 
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ffaU  acbim  oa^ht  to  be  tried  without  a  jnry.  The 
trial  ot  cases  m  the  High  Court  is  now  regulated 
by  rules  2  to  8  of  Order  XXXVI.,  which  read 
together  form  a  code  on*  the  sabfect.  The  qties- 
tione  Trhich  I  have  to  decide  turn  principally  on 
liie  meaning  and  effect  of  the  rules  4,  6,  and  7a 
of  that  Order.  The  interpretation  of  these  rules 
has  recently  been  dealt  with  by  the  Court  of 
Appeal  in  the  case  of  The  Temple  Bar  («&*  Mip.), 
and  their  decisiou,  I  need  scarcely  say,  is  binding 
upon  me-  The  neneral  effect  of  the  aboTe-men- 
tioned  rules  in  Order  XXXVI.  is,  as  I  understand 
the  judgment  of  the  Court  of  Appeal,  and  par- 
ticularly that  of  Lindley,  L.J.,  to  preserve  to  the 
snitor  the  right  to  a  jntr  in  tlune  cases  where  the 
right  existed  pFerionsfy  to  the  passing  of  the 
principal  Act.  namely,  the  Supreme  Court  of 
Judicature  Act  187S  (see  Order  LXXI.,  r.  1).  and 
to  confer  a  discretion  on  the  court  or  a  judge  in 
cases  where  the  right  to  a  jury  did  not  previonsly 
exist.  Rule  7a  provides  that  the  trial  snail  be  by 
a  judge  without  a  jnry  except  in  the  cases  spe- 
cially excepted.  The  exceptions  are,  first,  where 
a  tiTal  with  a  jury  is  ordered  under  the  pro- 
visions  of  rale  6 ;  and,  secondly,  where  under  rule 
%  either  part^  has  eignified  a  desire  to  have  a 
trial  with  a  jury.  Rule  2  relates  to  actions  of 
slander  and  other  specified  actions  of  a  nature 
obvionsly  fit  to  be  tried  with  a  jnry.  For  the 
purpose  of  my  decision,  rule  2  and  the  proviso  in 
role  7a  may  be  lud  aside.  Rule  7athen provides, 
as  to  the  normal  mode  of  trial,  a  trial  by  a  judge 
without  a  jury.  It  is  proper,  for  the  purpose  of 
my  decision,  to  ascwtain  the  scope  of  mie  6, 
vhioh  constitutes  an  exception  to  the  general 
prorisions  of  ruin  7a.  Rule  6  provides  th^,  "  in 
any  other  cause  or  matter,"  upon  the  application 
€d  any  party  thereto  for  a  trial  with  a  jury  of  the 
caose  or  matter  or  any  issue  of  fact,  an  order 
shall  be  made  for  a  trial  with  a  jury.  Now  the 
Court  of  Appeal  decided,  in  the  case  of  The  Tentple 
Bar  {"ahi  mp.),  that  the  words  "in  any  other 
cause  or  matter"  in  rule  6  referred  t3  and 
included  the  causes  and  matters  specified  in  rale 
4.  This  is  clear  from  a  pemsal  of  the  judgments 
delivered.  It  forms  a  principle  upon  which  the 
judgments  are  baned.  The  court  read  the  words, 
"which  previously  to  the  passing  of  the  prin- 
cipal Act  could,  without  any  consent  of  parties, 
have  been  cried  withont  a  jury,"  in  rule  4.  as 
relating  to  the  cause  or  matter  and  not  as  relat- 
ing to  "  any  question  or  issue  of  foot,  or  partly  of 
fact  and  partlv  of  law,  arising  in  "  any  such  cause 
or  matter.  The  case  before  the  Court  of  Appeal 
was  that  of  an  Admiralty  action,  which,  upon  the 
passing  of  the  principal  Art  could,  without  any 
caaaeat  of  parties,  have  been  tried  withont  a 
jury,  aud  they  held  that  there  was  no  right 
to  a  jnry.  The  case  before  me  is  one  which 
could,  previously  to  the  passing  of  the  prin- 
cipal Act,  have  been  tried  in  the  Court  of 
Chancery  under  its  enlarged  jurisdiction  as  it 
then  existed  by  a  judge  alone  without  any  consent 
of  parties.  Consequently,  I  hold  that  the  defen- 
dant cannot  demand  a  jury  as  a  matter  of  right. 
There  arises  thsn  the  <pestion  of  discretion.  The 
action  is  brought  principally  to  obtain  an  injunc- 
tion for  the  infringement  ox  literary  copyright  in 
the  words  of  certain  songs,  and  incidentally  for 
damages.  The  defence  denies  the  copyright  and 
the  due  registration  of  the  copyright,  and  raises 
an  objection  to  the  registration;  it  also  alleges 
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a  lioenoe  and  (as  explained  at  Uie  bar)  sets  np 
a  case  of  acquiescence.  The  plaintiffs  moved  for 
an  injunction  and  obtained  an  undertaking.  I 
have  a  strong  impression  from  what  took  place 
on  the  motion  that  there  is  no  real  detenc& 
But,  however  .this  may  be,  I  think  that,havii^ 
regard  to  the  natui-e  of  the  case  as  shown  on 
the  pleadings,  this  action  is  one  which  can  be 
more  conveniently  and  better  tried  without  a 
jnrr.  The  questions,  such  as  they  are,  are 
rather  questions  of  law  than  issues  nf  fact.  In 
the  exercise  of  my  judicial  discretion,  I  come 
to  this  conclusion,  whether  the  burden  of  show- 
ing that  the  action  ought  to  be  tried  without  a 
jury  rests  upon  the  plaintiff  or  upon  the  defen- 
dant. Role  4  is  a  reprodncticm  in  idantical 
words  of  rule  26  of  Order  XXXVL  of  the  mleB 
previously  existing.  On  the  conabmction  <A  the 
old  rules  it  was  held  by  the  Conrt  of  Appeal,  in 
Bunt  T.  Chamber*  (46  L.  T.  Rep.  N.  S.  399  ;  20 
Ch.  Div.  365),  that  the  burden  of  proof  la^  on 
the  party  applying  for  a  trial  without  a  jury. 
But,  as  was  stated  by  Cotton,  L.J.,  in  the  case 
of  Tha  TempU  Bar,  Munt  v.  Ckambert  was  decided 
on  rales  different  from  those  now  in  force,  and 
imder  which  the  rights  of  parties  irere  differeot, 
so  that  it  coatd  not  have  any  bearing  on  a  case 
such  as  that  before  him,  namely,  a  caae  where 
there  would  have  been  no  right  to  a  jury  when 
the  principal  Act  was  passed.  He  explains  the 
existence  of  rule  4  in  the  present  Rules  of 
Court  l)y  saying  that  it  seoned  to  him  that  it 
has  reference  to  matters  comprised  in  role  7.  and 
that  it  may  have  been  inserted  to  enable  a  judge 
to  <nder  a  trial  by  jury  in  cases  in  which  perhaps 
but  for  it  there  might  have  been  some  doobt 
whether  he  had  the  power  to  make  the  ordBt. 
According  to  the  precise  language  of  rule  4,  it 
empowers  the  court  or  a  judge  to  direct  a  trial 
without  a  jury,  not  with  a  jury.  But,  unless 
there  is  some  slip  in  the  report,  I  understand  the 
Lord  Justice  to  mean  that  there  is  a  discretion 
under  rule  4,  or  under  rules  4  and  7a  read 
together,  to  direct  a  trial  either  with  or  without 
a  jury  in  cases  where  there  was  no  right  to  a 
jury  at  the  timn  of  the  passing  of  the  principal 
Act.  Lord  Esher  in  his  judgment  treats  the 
case  of  TAe  Temple  Bar  as  falling  within  role  7%, 
and  as  being  therefore  a  matter  within  the  di»* 
cretion  of  the  judge,  and  he  says  that  the  burden 
of  proof  lay  on  the  applicant  to  show  why  he 
should  have  a^ury.  Lmdley,  LJ.  also  treats 
that  case  as  falling  within  rule  7a,  which  allows, 
as  he  says*  a  judge  in  his  discretion  to  direct  that 
a  party  may  have  a  jury  in  cases  in  which  parties 
had  previously  no  such  right.  From  the  judg- 
ments read  as  a  whole  I  gMher  that  the  Court 
of  Appeal  construed  the  new  rules  as  throwing 
the  burden  of  proof  on  the  party  who  asks  for  a 
jury,  or  at  all  events  they  held  that  the  discretiw 
of  the  judge  where  it  exists  is  unfettered.  But 
however  this  may  be,  I  hold  that  this  action 
ought  not  to  be  tried  with  a  juiy.  The  order  in 
chambers,  which  did  not  proceed  on  the  exercise 
of  any  discretion,  will  be  discharged,  and  the  costs 
will  be  costs  in  the  action. 

Solicitors:  WiOeinwn  and  Howletti  O.  J.  f. 
Barrdt. 
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Friday,  Jan.  7. 
(Before  Noeth,  J.) 
Be  'RohLASoy  ;  Bollasox  t*.  Bollasok  ;  Halse, 
Claimant,  (a) 
Interpleader— ^Writ  of  ji.  fa. — Pawnbroher'a  hitai- 
n&u — PoMeeMsion  of  gheriff — Seceiver  of  profiti 
of  businesa — U nredeemrd  pledgea — Property  in 
arliclea  pawned — The  PavmbivJeere  Act  187*2 
(45^46Ttd.  a.  93). 

A  receiver  toot  amointed,  in  an  action  in  the 
Queen"*  BemA  jjtviaion,  to  receive  the  projUa 
and  other  moneys  receivable  from  the  pawn- 
broker's btuineaa  carried  on  by  the  defendant. 
Svhaequently  to  the  appoiniment  of  the  receiver, 
but  before  lie  perfected  hia  aecurity,  a  writ  of  fi. 
fa.  was  ieaued  to  the  alteriff  to  recover  a  sum  of 
money  ordered  to  be  paid  by  tlte  defendant  in  an 
action  in  the  Chancery  JJiviaion,  in  purauanee 
whereof  the  theriff  took  poaaeeeion  of  certain 
goods  and  ehaitele  in  the  potaeition  qf  the 
d^eitdanl,  inclvding  oortout  artidea  pawned 
vith  har  and  not  yet  redemued.  The  receiver 
peife^ed  kit  aeeurityt  and  claimed  the  redeemable 
plmgee  in  Ute  defendant'a  houae, 

thai  the  defendant,  cu  pavmbroker,  liad  a 
qualified  property  in  the  artidet  patened  with 
her  and  not  yet  redeemed,  whim  was  not  in- 
tercepted by  Hie  appointment  of  a  receiver;  and 
that  therefore  tlte  sheriff  waa  entitled  to  Jiold 
aueh  euiiaea  on  behalf  of  the  execution  creditor, 
and  to  receive  money  paui  to  redeem  the  same. 

The  defendant,  Clara  Ann  BoUason,  was  a  pawn- 
broker, carrying  on  bdBineEs  ab  Bitmingham. 

In  the  present  action  judgment  for  the  plain- 
tiff was  d!elivered  on  the  21st  July  1886,  and  a 
writ  of  Ji.  fa.  was  on  the  19th  Nov.  1886 
delivered  to  the  sheriff  of  Warwickshire  to  levy 
2501.  10a.  Id.,  and  II.  10a.  costs  of  execution. 
A  warrant  thereon  was  granted  to  the  bailiff, 
who,  on  the  20th  Not.  1886,  seized  various  goods 
and  chattels,  the  property  of  the  defendant,  and 
among  other  things  rarions  articlea  pawned  with 
her. 

On  the  18th  Aug.  1886  Edwin  Twiat,  the 
^aintiff  in  an  action  of  Twiat  v.  RoUaton,  in  the 
Queen's  Bench  Division,  against  the  samp  defen- 
wnt,  caused  judgment  to  be  signed  against  her 
in  debnlt  of  appearance. 

On  the  19th  Nov.  1886  A.  H.  Halue,  the 
claimant,  was  appointed  receiver  in  the  action  of 
Twiet  V.  Sollason,  to  receive  the  profits  and  other 
moneys  receivable  from  the  pawnbroker'a  busi- 
ness carried  on  by  the  defendant.  This  appoint- 
ment waa  perfected  on  the  2.5th  Nov.  1886. 

On  the  26th  Nov.  the  bailiff  in  possesBiou 
received  notice  of  theappointment  of  the  receiver, 
and  a  claim  on  the  receiver's  behalf  to  the  whole 
of  the  unredeemed  pledges  in  the  defendant's 
ahop. 

The  sheriff  of  Warwickshire  thereupon  took 
out  an  interpleader  summons  in  the  action  of  Me 
RoUaeon;  Hollaiion  r.  lioUaaon,  in  the  atdisaay 
krm,  which  now  came  on  for  hearing. 

B.  Tindal  Atkinton  for  the  receiver.— Under  the 
Biwnbndcen  Act  1872  a  pawnbroker  has  no 
rifi^t  of  propert3[  in  the  goods  pawned  with  him. 
He  has  merely  a  lien  for  his  advance  to  the  pawner. 
The  sheriff  can  only  seize  such  goods  as  he  can 
sell.  The  pawnoroker  couM  not  sell  the  articles 
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pawned,  and  therefore  the  sheriff  has  no  right  to 
them.  Pawnbrokers  may  only  carry  On  business 
in  a  licensed  place,  and  the  goods  pawned  may 
not  be  removed  therefrom.  The  receiver  is,  by 
virtue  of  his  appointment,  entitled  to  take  posses- 
sion of  the  articles  pawned,  and  not  the  sheriff. 
He  referred  to 

Lagg  V.  Evans,  6  M.  &  W.  36 ; 

Squire  v.  Huetson,  1  Q.  B.  308. 

McClymont  for  the  plaintiff. —  I  agree  that 
articles  which  cannot  be  sold  cannot  be  seized  in 
execution,  but  the  pawnbroker  has  a  saleable 
interest  in  the  goo^  pawned,  and  this  can  be 
seized  hy  the  sheriff.  By  1  &  2  Yict.  e.  110.  s.  12, 
the  fheri^  may  seize  any  securities  for  money 
belonging  to  the  person  against  whose  effects 
the  writ  of  fi.  fa.  is  sued  out.   He  referred  to 

Balliday  v.  Holgate,  18  L.  X.  Bep.  N.  S.  656; 
L.  Bep.  3  Ex.  299  ; 

Mores  v.  Vonham,  Owen's  B^orto,  188 ; 

Stuz7  oa  Bailnunts,  ■.  824. 

Maeaakie  for  the  sheriff  of  Wivwiekshire. 

Tindal  Atkinson  in  reply. —If  the  pawnee  has  » 
qualified  property  in  the  pledges,  it  is  not  such  a 
property  as  can  be  disposed  of  under  a  writ  of  fi. 
fa.  The  pawnbroker's  pledge  stands  by  virtue  of 
the  atatate  in  a  different  position  to  any  other 
sort  of  pledge. 

North,  J. — The  sheriff  in  this  case  took 
possession  on  the  20th  Nov.  of  the  property 
of  the  defendant  in  this  action.  On  the 
25th  Nov.  the  receiver  in  another  action  per- 
fected his  security.  The  sheriff,  when  he 
entered  into  possession  of  the  defendant's  pro- 
perty, found  in  the  house  a  number  of  pledges 
deposited  with  her  in  the  course  of  her  business. 
As  to  some  of  them  the  twelve  months  mentioned 
in  sect.  16  of  the  Pawnbrokers  Act  had  expired. 
It  is  conceded  that  the  sheriff  cannot  be  com- 
pelled to  go  oat  of  possession  of  articles  deposited 
more  than  twelve  months  before  he  entered,  and 
that  if  pledges  hare  remained  unredeemed  for 
twelve  months  he  is  entitled  to  them.  It  is  clear 
to  me  that,  until  that  period  has  elapsed,  the 
pawnbroker  has  a  qualified  property  in  the  goods 
pawned.  I  do  not  chink  the  sheriff  has  a  right 
to  seize  the  pledges  under  1  &  2  Vict.  c.  110,  s.  12, 
because  the  words  "  securities  for  money"  in 
that  section,  in  my  opinion,  denote  only  things 
ejasdem  generis  with  the  preceding  words, 
which  are  "  money  or  bank -notes,  and  any  cheques, 
bills  of  exchange,  promissory  notes,  bonds,  spe- 
cialities." But  it  seems  to  me  that  the  pawn- 
broker has  a  qualified  property  in  the  pledges, 
and  this  is  not  intercepted  in  respect  uf  the 
redeemable  pledges  by  the  appointment  of  & 
receiver.  The  sheriff,  therefore,  has  a  right  to 
hold  these  goods  by  way  of  deposit,  and  it  follows 
that  the  person  for  whom  he  holds  them  maat 
have  a  right  to  the  money  paid  to  redeem  them. 
I  come  to  the  oonclusion  that  the  sheriff,  and  not 
the  receiver,  has  a  right  to  receive  the  money 
paid  in  respect  of  redeemable  pledges. 

Solicitors  for  the  receivera,  Pileher  and  Ferfue, 
agents  for  Unett,  Paget  utd  Fiaher,  Birmingham. 

Solicitors  for  the  eiecntion  creditor,  JUetfrage 
and  Co.,  agents  for  J.  IK  Itobinson,  Birmingham. 

Solicitors  for  the  Sheriff  of  Warwickshire, 
2'ayloi;  Jloare,  Taylor,  and  Box,  agents  for  £.  C. 
Heath,  Warwick. 
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TutMdajf,  Feb.  22. 
(Before  North,  J.) 

COHXOLLT  V.  G0XH0LLT.(aJ 

that  on  deaih  of  hgateet  tkeir  aharet  thotdd  go 
to  their  tMEBt  of  kin. 

J.  C.  by  his  will,  dated  the  19th  March  1877,  gave 
and  beqtteathed  hit  Uaeehoid  meemage  in  W. 
road,  and  alto  all  the  plant,  rioek-in-irad», 
fixture;  and  itton«iZ>  of  trade,  and  the  goodwill 
cf  the  trade  or  husineas  qf  tgremith  carried  on 
on  the  eaid  premiaea,  but  not  intAvding  the  booh- 
debta  owing  at  the  teatatoft  decease,  unto  hia  three 
aona,  J.  G.,  W.  C,  and  T.  C-  in  equal  aharea, 
provided  that  upon  the  death  of  either  of  them 
the  said  J.  C,  W.  G.,  and  T.  G.  {whether  in  the 
teataior'a  lifetime  or  after  hia  deeeaae)  the  share  or 
aharea  of  him  or  them  ao  dying  cf  and  in  the  aaid 
leaaehold  measuage,  plarU,  $toeh^n4rad$, 
ahould  go  to  his  or  their  neat  of  kin  aeeording  to 
the  BtatiUea  of  Diatrihation. 

The  testator  died  on  the  21at  March  1877.  The 
three  aona  purchased  the  book-debts  from  the 
testator's  estate  and  carried  on  the  business  in 
partnership  until  the  year  1886,  during  which 
time  they  nod  largely  inereaaed  the  value  of  the 
atoek-in'tradet  and  had  purehaaed  additional 
leasehold  premisea  for  ike  huaineaa. 

In  1886  T.  C.  agreed  to  purchaae  the  share  of  W.  C. 
in  the  buainesa  for  45001. 

Seld,  on  a  special  ease  atated  for  the  opinion  of  the 
court,  Vtat  W.  G.  had  a  right  to  receive  the  whole 
of  ihepurdtaae  money,  and  if  won  not  necesaary 
to  aet  apart  any  part  fhereqffor  the  persona  who 
might  be  ultimately  entitled  under  the  gift  to  the 
next  of  kin. 

This  was  'a  special  case  atated  for  the  opinion  of 
the  court  under  R.S.C.,  Order  XXXIV. 

John  Connolly,  by  his  will  dated  the  19th 
March  1877,  gave  and  bequeathed  all  that  lease- 
hold messuage  (formerly  divided  into  two 
messnwes)  then  known  as  Nob.  65  and  67, 
Wharfedale-road,  King's  Cross,  and  also  all  the 
plant,  stock-ia-lrade,  fixtures,  and  utensils  of 
trade,  and  the  goodwill  of  the  trade  or  business 
of  tyrasmith  carried  on  on  the  said  premises 
(but  not  including  the  book  debts  owing  at  the 
said  testator's  decease)  to  his  three  sons  James 
Connolly, "William  Connolly.and  Thomas  Connolly, 
in  equal  shares,  provided  that  upon  the  death  of 
either  of  them  the  said  James  Connolly,  William 
Connolly,  and  Thomas  Connolly  (whether  in  tho 
testator  s  lifetime  or  after  his  decease),  the  share 
or  shares  of  him  or  them  so  dying  of  and  in  the 
said  leasehold  messuage,  plant,  stock-in-trade, 
fixtures,  utensils  of  trade  and  goodwill,  should  go 
to  his  or  their  next  of  kin,  according  to  the 
statutes  for  the  distribution  of  the  estates  of 
persoos  dying  intestate. 

The  testator  died  on  the  2l8t  March  1877.  and 
hia  debts  were  duly  paid.  The  three  sons  pur- 
chased the  book  debts  from  the  testator's  exeen- 
ton,  and  carried  on  the  business  in  partnership 
till  1886.  The  leasehold  messuage  in  which  the 
testator's  business  was  carried  on  at  his  death 
was  held  at  a  rack-rent,  and  the  lease  was  of  no 
value.  The  value  of  the  stock-in-trade,  plant, 
fixlores,  and  utensils  of  trade  at  the  testatfn-'s 

(al  B^QCted  by  J,  B.  BiOOU,  Eiq.,  Burlster-stJAir. 


death  was  estimated  at  ISOL  The  goodwill  had 
no  saleable  vidua  at  the  testator's  de^h. 

The  value  of  the  business  had  largehr  increased 
in  the  hands  of  the  sons,  and  they  nad  agreed 
to  dissolve  partnerahip,  the  share  of  WilUam 
Connolly  being  pnrchs^ed  by  his  two  brothers, 
James  and  Thomas,  for  45001. 

James  and  Thomas  Conn^jr  were  made  plain- 
tiSs  in  the  special  case,  and  mlliam  CozuMmy  was 
made  defendant. 

The  questions  asked  were:  (1)  Whether  the 
plaintiffs  and  defendant  are  absolutely  entitled 
to  any,  and  what  |>art  or  parts  of  the  property 
and  effects  comprised  in  the  said  bequeetP 
(2)  Whether  the  plaintiffs  and  the  defendant  are 
entitled  for  their  respective  lives  only  to  any,  and 
what  part  or  parts  of  the  said  property  and 
effects.  (3)  Wnether  on  the  dissolntion  of  the 
partnership  between  the  plaintiffs  and  the  dete- 
dant  any,  and  what  portion  of  the  purchase  money 
of  the  defendant's,  one-third  share  is  properly 
pa^ntble  to  him.  (4)  Whether  it  is  fit  and  proper 
to  set  apart  in  the  names  of  the  trustees  the 
residue  at  the  said  purchase  money  (if  any)  for 
the  benefit  of  the  persons  who  may  become  ulti- 
mately entitled  thereto. 

St.  John  Clerie  for  the  plainttffii. — ^The  testator 
clearly  created  a  trust  of  the  business,  and  in- 
tended his  sons  only  to  have  life  estates  therein. 
The  cases  show  that  where  there  is  a  settlement 
of  a  business  consumable  articles  may  be  settled 
together  with  the  business,  though  apart  from 
the  business  the  gift  of  a  life  estate  m  such  articles 
would  pass  an  absolute  interest : 

Coclayne  t.  Sarrison,  26  L.  T.  Bep.  K.  S.  885; 
13  Kq.  432 ; 

Chovet     Wright,  2  E.  &  J.  817. 

The  whole  of  the  purchase  money  except  one-third 
of  the  present  value  of  the  book-debts  is  therefore 
subject  to  a  trust  in  favour  of  the  next  of  kin.  and 
ought  to  be  set  apart.  There  is  a  possible  alterna- 
tive construction  that  only  the  value  of  the 
business  at  the  testator's  death  was  settled,  but 
that  at  least  should  be  set  apart. 

Ghadwych  Hecdey  for  the  defendant.  —  Tho 
partners  are  under  no  obligation  to  set  aside 
anything.  The  leasehold  premises  and  the 
goodwill  were  worth  nothing  at  the  testator's 
death  ;  that  is  ffiven  to  toe  next  of  kin,  if 
anything,  is  so  mutm  of  the  ohattds  as  should  be 
left  at  the  deaths  of  the  sons.  The  cases  referred 
to  bv  my  learned  friend  and  all  the  cases  which 
can  be  found  on  the  subject  are  distinguishable. 
They  are  all  cases  where  a  farm  has  been  givw 
for  life,  and  the  duty  has  been  thrown  on  the 
tenant  for  life  of  keeping  up  the  farm  stock 
without  which  the  farm  would  have  had  no  value 
whatever.  That  reason  is  expressly  given  in 
Qfovn  V.  Wright,  S  E.  A  J.  3i7. 

In  any  case  the  next  of  kin  would  not  take  more 
than  the  value  of  the  chattels  tin  the  testator's 
death. 

8t.  John  Gierke  in  reply.  —  I  admit  that  any 
property  acquired  since  the  death  which  can  m 
distinguished  belongs  to  the  partners,  but  any- 
thing spent  on  the  property  is  only  an  accretion 
to  it. 


NoBTH,  J. — ThlB  case  comes  before  me  on  a 
special  case  stated  by  persoiH  who  are  lU  mi 
I  iurie,  and  capable  o^b^^  Q^^fe  ^ 
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Btatements,  and  they  have  agreed  on  the  facts  as 
to  the  condition  of  the  te&tator'B  property  at  hia 
death.  I  may  say  at  once  that  the  cases  cited 
appear  to  me  to  have  no  bearing  <m  the  case 
before  me.  They  were  cases  in  whwh  the  testator 
bad  settled  a  particnlar  property  on  a  tenant  for 
life  vith  remamders  over,  and  had  directed  that 
certain  ohatteb,  in  the  particular  cases  farmiug 
stock,  should  go  with  the  settled  property.  Here 
th^  is  no  tenancy  for  life  unless  it  can  be 
implied  from  a  gift  to  the  next  of  Idn  aftor  the 
death  of  the  first  takers.  I  think  it  cannot  be  so 
implied.  The  testator  gives  first  his  leasebold 
house ;  there  are  now  nineteen  years  of  the  lease 
oaexpired,  but  it  is  agreed  that  it  is  of  no  value, 
and  then  all  the  plant,  stock-in-trade,  fixtures, 
and  utensils  of  trade,  and  the  goodwill  of  his 
boainess.  It  is  stated  that  the  g(X>dwill  has  now 
DO  existence.  He  gives  all  these  "  to  my  three 
sons  Jamee  Connolly,  William  Connolly,  and 
Thomas  Connolly,  in  equal  shores."  Stopping 
there^  it  is  clear  that,  under  those  words,  if  they 
stood  alone,  the  sons  woald  take  an  absolute 
interest  as  tenuits  in  common.  But  the  testator 
goes  on,  "  Provided  that  on  the  death  of  either 
of  them  thft  said  James  Connolly,  William 
Connolly,  and  Thomas  Connolly,  whether  in  my 
life  time  or  after  mj  death,  the  share  or  shares 
of  him  or  them  so  dpng  of  and  in  the  said  lease- 
hold messuage,  plant,  stock-in-trade,  Ac,  shall 
go  to  his  or  ^jheir  next  of  kin  according  to  the 
Btatntes."  In  my  opinion  that  does  not  cut  down 
the  gift  to  the  sons  to  a  life  interest,  but  they 
take  absolute  interests  snbject  to  the  interest 
giTen  to  the  next  of  kin  wlutever  that  may  be. 
The  sons  have  carried  on  the  business,  and 
naturally  have  changed  the  stock-in-trade,  and 
wipurea  fresh  stock  in  its  idace.  This  the  testator 
most  have  contemplated  th^  doing,  and  in  my 
(^nnion  the  trast  he  has  oreated  iSe  the  next  of 
km  can  only  apply  to  what  may  be  left  at  the 
death  of  each  son  of  the  actual  stock-in-trade, 
Ac,  left  by  testator  at  his  death.  Now  one 
at  the  sons  is  retiring  the  other  two  have  bought 
bis  shar^  and  the  qaestion  is  what  is  to  become 
of  the  purchase  money.  I  think  the  testator  has 
not  attempted,  and  he  could  not  have  attempted 
anccessfufiy,  to  bind  his  sons  to  carry  on  the 
business  during  their  lives.  He  could  not  prevent 
their  selling  the  business  either  to  one  of  them- 
selves, or  a  stranger.  At  the  most  all  that  he 
has  done  is  to  create  a  trnst  which  may  apply  on 
the  death  of  any  son  while  scill  engaged  in  the 
business.  Under  the  circumstances  I  do  not 
think  it  necessary  to  answer  the  first  and  second 
cpustions,  and  I  shall  not  do  so,  because  it  might 
wect  the  interest  of  the  next  of  kin  if  any 
partner  dies  while  still  engaged  in  the  business. 
■Ajt  to  the  third  and  fourth  questions  it  is  clear 
that  the  defendant  must  be  entitled  to  the  great 
bulk  of  the  purchase  money,  and  in  my  opinion 
he  is  entitled  to  the  whole.  It  is  not  therefore 
necessary  to  set  apart  tmy  part  of  the  purchase 
monqr  in  the  hands  of  trustees. 
Solicit<H« :  £.  M.  Biggin  ;  Digbjf  aad  lAddU. 


Saturday,  April  2. 

(Before  Nobth,  J.) 

Qkev.  Bell,  (a) 

PraetiM — Statement  daim  aektiig  additionai 
rAiff  to  that  atked  by  writ—B.  8.  G.,  Order  XX., 
r.  2i—D^auU  of  appearance — l^ivvry  hy  filing 
—Action  or  summons -"lieceiver —  Order  Lv., 
r,  5a. 

Where  a  d^endant  doee  not  appear  the  pVamHff 
eoavnot  ohiain  any  relief  aaked  by  hie  statement 
of  claim  vfhieh  was  not  asked  by  the  indortement 
on  the  writ. 

Semble,  the  mere  fact  tliat  a  receiver  is  aslud  for 
is  not  sufficient  reason  for  proceeding  to  obkna 
foreeloawre  by  action  instead  of  summons. 

This  was  an  action  brought  by  George  Gee,  John 
Gee,  and  William  Spencer,  as  the  first  mortgagees 
under  a  mortgage  dated  the  7tb  Feb.  11560,  ot 
certain  property  in  Lincolnshire,  for  4000I.» 
against  Charles  Bell  and  James  Ingoldby,  second 
mortgagees  and  Thomas  Motley,  the  mortgagor. 

The  writ,  which  was  issued  on  the  1st.  Nov. 
1886,  asked  only  for  an  account  of  what  was  due. 
on  the  mortgage,  and  that  the  mortgage  might 
be  enforced  by  foreclosure  or  sale,  and  for  tha 
appointment  of  a  receiver. 

The  defendant  Motley  did  not  appear.  The 
defendants  Bell  and  Ijigoldby  disclaimed  all 
interest  in  theproperty. 

On  the  4th  Feb.  1887  the  plaintiff  delivered  by 
filing  with  the  proper  officer  a  statement  o£  claim» 
the  prayer  of  whioh  claimed  personal  payment 
by  the  defendant,  Thomas  Motley,  of  the  sum  of 
4002.  with  interest  and  costs,  and  also  in  default 
for  sate  or  foreclosure. 

A  receiver  had  been  appointed  before  the  delivery 
of  the  statement  of  claim. 

The  action  now  came  on  for  hearing  as  a  short 
cause. 

Nalder  for  the  plaintiffs. — I  ask  for  the  order 
claimed  by  the  statement  of  claim.  Order  XX., 
r.  4,  provides  that  "  whenever  a  statement  of 
claim  is  delivered  the  plaintiff  may  therein  alter, 
modify,  or  extend  his  claim  without  any  amend- 
ment of  the  indorsement  of  the  writ ; "  and  Order 
XIX.,  r.  10.  provides  that  *'  where  there  is  no 
appearance  a  pl(»diug  shall  be  delivered  by  bein^ 
filed." 

North,  J. — You  can  only  take  the  order  clumed 
by  your  writ.  The  statement  of  claim  has  never 
been  delivered  to  the  defendant  in  any  way  which 
would  show  him  what  you  rlaim.  Could  not  the 
mortgagees  in  this  case  have  proceeded  by  origi- 
nating summons  P 

Nalder. — We  wanted  a  receiver.  It  is  the  esta- 
blished practice  that  a  receiver  can  only  be  asked 
for  in  an  action. 

North,  J. — I  will  not  refuse  the-plaintiffs  their 
full  costs  in  this  case,  but  it  must  not  be  under- 
stood that  I  recognise  any  general  rule  that  the 
claim  for  a  receiver  justifies  an  action  instead  o£ 
a  summons. 

Solicitors:  CoUyer-Bristowe,  WHJiers,  Bussell, 
and  ma.  __ 

la)  B«ported  br  J.  B.  Biooxv,  Esq.,  tenliKr-atXBir. 
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Feb.  26  and  Mari^  12. 
(Before  SnBLiso,  J.) 
Bagley  v.  Seasle.  (a) 

Freudiee — Motion  for  judgment — Default  of  plead- 
ing —  Evidence  «  Common  form  juchment  — 
Deliven/  of  minutea—B.  8.  C.,  Order  XXVU., 
r.  11. 

"The  court  doe*  not  require  evidence  upon  motion  far 

Judgment  in  d^autt  of  pleading. 
In  a  vendor's  action  for  tpecif^  performance  the 

plaintiff  moved  for  a  common  form  judgment 

against  the  d^endant,  Jte  having  made  defatdt 

in  pleading.    The  notice  of  motion  did  not  ttate 

the  terms  of  the  proposed  judgment. 
Meld,  having  regard  to  thie  form  of  tlte  notice  of 

motion,  that  minutea  must  be  prepared  and  a 

copy  delivwed  to  the  defendant. 
This  was  a  vendor's  action  for  specific  perform- 
ance of  a  written  agreemeiit  for  the  sale  of  a 
honse. 

The  statement  of  claim  alleged  that  the  defen- 
dant had  accepted  the  plaintiff's  title. 

The  plaintiff  claimed,  to  hare  the  agreement 
specifiodly  performed,  and  to  have  all  such 
<lirections  and  inquiries  given  and  made  as  might 
be  requisite  or  proper  for  that  purpose. 

Tbe  defendant  entered  an  appearance,  but  made 
default  in  pleading. 

On  the  2lBt  Feb.  1887  the  plaintiff  served  notice 
of  motion  upon  the  defendant  for  judgment  "  for 
the  relief  claimed  by  the  statement  of  claim." 
No  evidence  ivas  adduced  by  the  plaintiff  in 
-support  of  his  claim.  The  defendant  did  not 
■appear  upon  the  motion. 

B*e$ill,  for  the  plaintiff,  asked  for  a  judgment 
in  the  ordinary  form. 

Stirlikg,  J.  Baid  that,  having  regard  to  the 
form  of  the  notice  of  motion,  it  must  stand  over 
in  order  that  minutes  of  the  proposed  judgment 
might  be  prepared  and  a  copy  delivered  to  the 
defendant. 

This  was  done.  The  minutes  were  in  the 
ordinary  form,  prefaced  by  a  declaration  that  the 
^lefendant  had  accepted  the  plaintiff's  title. 

The  motion  came  on  again  on  tbe  12th  March. 

Stiklikg,  J.,  upon  being  informed  by  counsel 
that  the  plaintiff  had  not  filed  any  affidavit  in 
-support  of  his  claim,  said : — Since  my  decision  in 
De  Jongh  v.  Newman  {ante,  p.  180),  Ihave  looked 
into  the  cases,  and  I  find  that  the  practice- is  not 
oniform  as  to  recjuiring  an  affidavit  proring  the 
.statement  of  claim,  and  therefore  I  shall  not 
require  it  in  fntore.  There  will  be  judgment 
4UXording  to  minutes. 

Solicitors :  Qardiner  and  Bon. 


Wednesday ,  Ft^.  23. 
(Before  Kexetich,  J.) 
Tkitton  r.  Bakraiit.  (6) 
Lease  and  underlease — Be^rictive  covenant — Con- 
strucHre  notice  —  AcmUe$cence  —  Injunction  — 
PratUce — Parlies — Third  party  procedure — 
IndenmUy~'CQ-dffenda/tU*-~jiules  oftlie  Supreme 
CouH  1883.  Order  XVI.,  rr.  48,  52.  55. 
In  1857  A.  granted  a  lease  of  a  house  for  a  term  of 
M  Repotted  by  H.  B.  Hsmillie,  Eiiq.,  Barrintflr-at-lAw, 
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ninety'three  years,  unih  a  restrictive  covenant 
against  the  user  of  ike  house  for  any  art,  trade,  or 
business. 

Hie  term  grafUed  by  the  lease  became  vested  in  B., 
and  in  Oct.  1883  B.  granted  a  lease  of  the  house 
to  C.  for  twenty -one  years,  witk  an  ei^rtsa  per- 
mission that  he  might  use  ihe  house  in  his  pro- 
fession of  teaching  music  and  singing,  and 
ivith  the  usual  covenant  for  quiet  en/ou- 
ment.  There  was  constrttdive  notice  of  the 
original  lease  in  the  under  -  lease,  but  C. 
had  no  personal  Tcnowledge  or  notice  of  tha 
reetrietiro  covenant.  A  breach  of  this  covenant 
liaoinq  beeri  committed  by  C,  the  devisees  in  trust 
of  A.  brought  an  action  against  B.  and  C,  claim- 
ing an  injunction  and  damages.  By  his  drfenea 
C.  claimed  to  be  indemnified  by  B.  against  all 
expenses  and  damages  occasioned  by  the  breach  of 
ike  covenant  for  quiet  enjoyment,  and  served  <t 
third-party  notice  upon  B.  to  which  he  appeared. 
No  summons  for  directions  was  taJcen  out  by  G. 
under  Order  XVI.,  r.  52. 

Held,  that  the  plaintiffs  were  entitled   to  an 
itijunetioa  agamst  C,  and  damages  against 
who  was  a  proper  party  to  the  action. 

But  held,  that  G.  was  not  entitled  to  any  reii^ 
against  his  co-d^endant  B.,  inasmuch  aa  no 
a^licalion  for  direetioM  had  been  made  under 
Order  XVI.,  r.  52,  nor  was  the  daim  one  for 
"  cantrQtution  or  indemnity  "  vfiikin  the  meaning 
of  ride  55. 

By  an  indenture  of  lease,  dated  the  29th  Oct. 
1857,  Alexander  Hall  Hall  demised  to  Henry 
If  orris  Kemshead  a  piece  of  land  with  a  messnai^ 
thereon  known  as  No.  1,  Westbouxiu  Park,  in  the 
parish  of  Paddington,  Kiddlesex,  for  a  term  of 
ninety-three  years  from  the  24th  Jnnft  1857,  and 
H.  M.  Kemshead  covoianted  that  he.  his  execu- 
tors, administrators,  and  assigns,  woold.  not 
exercise  or  carry  on,  or  permit  or  suffer  to  be 
exercised  or  carried  on,  in  or  npon  the  eaid. 
messuage,  any  art,  trade,  or  bnsiness  whatsoever, 
but  use  the  same  as  a  private  dwelling  honse  only, 
without  first  obtaining  the  licence  and  consent  in 
writing  of  A.  H.  Hall,  his  heirs,  and  assigns. 

A.  H.  Hall  died  in  Oct.  1874,  and  the  plaintiffs, 
Henry  John  Tritton,  and  two  other  gentlemen, 
were  the  devisees  in  trust  under  his  will.  The 
term  granted  by  the  lease  of  October  1857  became 
vested  in  Samuel  Stevens  Bankart,  the  first 
defendant,  and  by  an  indenture  of  underlease, 
dated  the  19th  Oct.  1883,  he  demised  the  said 
messuage  to  G.  L.  Gottell  for  twenty-one  years 
from  the  29th  Sept.  1883.  This  indenture  gave 
constructive  notice  of  the  original  lease.  l%era 
was  also  a  covenant  by  Gottell  that  he  would  nofe 
carry  on,  during  the  term,  any  trade  Or  business 
on  the  premises,  or  permit  the  same  to  be  carried 
on,  except  that  the  lessee  might  use  the  same  is 
his  profession  of  teachingmusicand  singing;  and 
the  indenture  contained  the  usual  covenant  by 
S.  S.  Bankart  for  quiet  possession.  At  the  time 
of  accepting  this  lease  G.  h.  Cottellhad  noacttul 
notice  or  knowledge  of  the  lease  of  Oct.  1857  or  of 
its  contents.  No  licence  to  use  the  house  for 
musical  teaching  was  ever  given  by  the  plaintiffs. 
G.  L.  Gottell,  on  entering  into  possession,  carried 
on  the  teaching  of  music  and  singing  at  the  house, 
which  he  called  "The  London  Conserratoiro of 
Music."  ^  I 

The  plaintiiEs  were  <t?p^(9l^y%.@t|^teh» 
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user  of  the  honae  in  1883.  In,  Dec.  1884  a  com- 
plaint  haTinff  been  made  bj  a  Mr.  Bardett  as  to 
the  noiBe  from  Mr.  G.  L.  Cottell's  honse.  a 
correspondence  ensued  between  the  solicitors  of 
the  Tarioaa  parties,  and,  by  a  letter  of  the  10th 
March  1885,  from  the  plaintiffs'  solicitors  to  the 
solicitors  of  the  defendant  G-.  L.  Cottell,  it  was 
stated  that  if  G.  L.  Cottell  undertook  to  pat  in 
double  casemraita  into  two  large  rooms  m  the 
boose,  and  engaged  to  keep  them  closed  during 
tlie  classes,  they  would  not  proceed  with  an 
action ;  but  it  was  understood  that  "  this  arrange- 
ment is  to  be  entirely  without  prejudice  to  our 
clients'  rights  niidorthe  lease."  On  the  Uth  March 
1885,  G.  u.  Cott^  undertook  aa  above  stated, 
and  agreed  that  it  should  be  without  prejudice  to 
the  |&inti&*  righte  nnder  their  lease.  G.  L. 
Cottell  carried  ont  his  undertaking,  but  on  one 
or  two  occasions  the  windows  were  left  open  and 
singine  was  heard. 

On  the  5th  April  1886  the  plaintiffs  commenced 
aa  sction  agunst  S.  S.  Bank&rt  and  G.  L.  Cottell, 
claiming  an  injunction  to  restrain  both  defendants 
from  committmg  a  breach  of  the  covenant  in  the 
lease  of  Oct.  1857.  and  for  damages. 

The  defendant,  G.  L.  Cottell,  m  his  statement 
of  defence,  claimed  to  be  indemnified  by  S.  S. 
Baakart  against  the  costs,  charges,  and  expenses 
of  the  actioD,  and  against  all  losses,  damages,  and 
expenses  occasioned  by  breach  of  the  norenant  by 
S.  8.  Bankart  for  quiet  enjoyment  in  the  lease  of 
Oct.  1883.  Cottell  took  out  a  l^rd  party  notice 
and  serred  it  with  a  copy  of  the  statement  of 
defence  upon  Bankart,  and  an  appewance  was 
Mileredto  it. 

Wamington,  Q.G.  and  T.  JEToZZ  Hall  for  the 
plaintifh. — ^Thedefiandanthad  constractiTe  notice 
of  the  original  lease  in  hia  lease  of  the  19th  Oct. 
1883f  althon^h  he  may  have  been  jmrsonally 
ignorant  of  it,  and  is  therefore  bound  by  the 
TestrictiTe  oorenant.  The  defendant  BanWart  is 
a  proper  party  to  this  action.  He  has  himself 
broken  the  covenant  in  the  original  lease  by 
granting  an  nnder  lease  with  thia  unlawful  per- 
mission: 

•  Potman  t.  HaTlaad,  4A  L.  T.  Sep.  N.  S.  728 ;  17  Ch. 
Div.aSS; 

BolU  T. UiUer,  40L.T.  B«p.      S.  628  ;  25 Ch.  Div. 
206. 

We  ask  for  an  injouotion  i^inst  him  as  well  as 
agunst  the  defendant  Cottell. 

Barber,  Q.C.  and  Btrickland  for  the  defendant 
Bankart. — A.  claim  ia  made  by  Cottell  againat 
Bankart  tor  indemnity,  bat-  no  oonnter-claim  has 
been  delirered,  and  it  ia  not  a  qneatmn  which  can 
be  determined  on  these  pleadings.  Bankart  is 
txA  a  necessary  party  to  thia  action.  [Kbke- 
mcH,  J.  referred  to  the  case  of  WkiU  t.  Jameson, 
(L.  Ilep.  18  Eq.  303.] 

Seward  Briee,  Q.C.,  J.  SamUton  Sumphrey»,  and 
IdntUm  for  the  defendant  Cottell. — This  action 
has  been  tiie  result  of  Bankart's  wrong  doin^  in 
graoting  an  underlease  which  does  not  contain  a 
covenant  similar  to  that  in  the  original  lease. 
We  have  served  him  with  a  third  party  notice 
under  the  rules,  together  with  our  statement  of 
defence,  which  gives  notice  of  onr  claim.   Ho  has 
accepted  service  and  appeared ;  and  we  sabmit 
the  matter  can  be  tried  as  between  us : 
Order  XYI.,  r.  55 ;  White  Book,  p.  266 ; 
BtOltTT.  Buthr,  42  L.  T.  Bep.  N.  S.  728;  11  Ch. 
Dir.  382; 


Saviyer  v.  Sawyer,  52  L  T.  Bep.  S.  8.  282 ;  2B  Ch. 

Div.  595 ; 

Bahin  v.  Hxight$,  54  L.  T.  Bep.  N.  8. 188 ;  81  Ch. 

Div.  390. 

"We  are  not  obliged  to  apply  by  aummons  to  the- 
court  for  directors  as  Order  XVI.j  r.  52  is  per- 
missive only.  This  ia  a  case  of  indemnity  within 
r.  55  (a).  [Kekewich,  J. — An  action  on  a  cove* 
nant  is  not  a  thing  to  be  disposed  of  by  a  notice 
such  as  tbis.J 

Evans,  as  amicus  ewrioB,  mentioned  the  case  of 
Birmingham  and  District  Land  Company  Limits 
V.  London  and  North  Western  BaUwaw  Company 
(55  L.  T.  Rep.  N.  S.  699). 

Warmington,  Q.C,  in  reply,  referred  to  the  case 
of  Glementes  v.  WeUes  (13  L.  T.  Bep.  N.  S.  549 1 
L.  Bep.  1  Eq.  200). 

Kekewicb,  J. — This  case  raises  some  questions 
of  interest  and  importance  which  have  practically 
to  be  decided,  and  which  I  shall  advert  to 
presently.  [His  Lordship  read  the  terms  of  the- 
covenaot  in  the  original  lease  and  the  permission 
to  teach  music  in  the  underlease  of  Oct.  1883  and 
continued  :]  That  was  a  distinct  permission  to  do- 
that  which  the  superior  lease  prohibited  from 
being  done.  Therefore,  Mr.  Cottell  in  that  way 
obtained  a  permission  from  Bankart  which  he 
was  bound  not  to  ^ve;  and  he  has  therefran 
brdkm  the  covenant  in  the  original  lease  by  giviujg- 
it.  However,  Mr.  Cottell  did  not  know— tnat  la 
perfectly  clear — that  there  was  any  restriction  in 
the  original  lease,  and  he  did  not  think,  when  be 
was  t^ng  this  house,  that  he  was  doing;,  or- 
would  do  anything  improper.  But  that,  unfortu- 
nately for  him.  is  not  a  good  defence  to  this 
action.  He  was  bound  by  the  covenants  in  the 
superior  lease,  even  if  he  had  not  any  notice 
whatever  of  them ;  but,  although  he  had  not 
actual  personal  notice,  there  is  notice  upon  the 
face  of  his  under  lease  that  Mr.  Bankart  was  him* 
self  a  lessee,  and  it  refers  to  a  surrender  to  the- 
landlord,  or  to  the  landlords  for  the  time  being. 
That  is  quite  sufficient  to  give  htm  notice  of  the- 
covenants  in  the  original  lease.  There  was  a 
suggestion  that  the  old  law  about  notice  had 
become  inapplicable ;  no  authority  is  required  to- 
contradict  Uiat ;  but  there  ia  autoority,  if  necea- 
sary,  in  Potman  v.  Sarland  {uhi  sup.).  That 
being  so,  I  cannot  myself  doubt  that  Mr.. 
Cottell  was  properly  brought  here,  a?  regards 
this  question,  as  having  broken  the  covenant  in 
the  original  lease.  Therefore,  on  that  question^ 
he  ia  in  the  wrong.  He  is  noc,  however,  the  only 
defendant ;  Mr.  Bankart  is  brought  here  too,  and 
it  ia  suggested  that  he  ia  not  a  necessary  or  proper 

(a)  Bale  52 ;  If  a  third  party  appoars  pnmiant  to  the- 
third  pnty  notice,  the  deietidaiit  giving  the  notice  may 
apply  to  the  oonrt  or  a  jnd^,  for  direotionB,  and  the 
court  or  jndge,  upon  the  hearing  of  anch  applioationr 
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order  the  qneetlon  of  each  liability,  aa  between  the  third 
party  and  the  defendant  giving  the  notice,  to  be  tried 
in  snob  manner,  at,  or  after  the  trial  of  the  action,  as- 
the  oonrt  «  judge  nuv  direot.   .   .  . 

Bnle55i  where  a  defendant  olaims  to  be  entitled  to 
cont»ibntion  or  indemnity  against  any  other  defendant 
to  the  action,  a  notice  may  be  issned  and  the  same  pro- 
cedure sbaU  be  adopted,  for  the  determination  of  anoh 
qneations  between  toe  defendants,  as  would  b«  issued 
and  taken  against  snob  other  defendant,  if  anoh  last- 
mentioned  defendant  were  a  third  party/'  .  r\t^r\]t> 
Digitized  by  V^OOQlc 
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party.  I  am  not  snre  as  to  his  beinfr  a  necessary 
party,  but  that  it  was  right,  reaaonsble,  and  con- 
venient to  bring  him  here,  is  another  matter; 
and  I  think  he  was  a  proper  party,  and  that  it  was 
a  righc  thing  to  do  to  make  him  a  defendant  in 
the  action.  That  may  be  held  on  many  grounds. 
In  the  first  place  there  is  plenty  of  authority  for  it. 
It  was  so  held  in  the  case  before  the  Master  of  the 
BoUs,  Patman  v.  ITarland  (abi  aup.),  also  in  EolU 
V.  MiUer  {ubi  sup.).  There  were  fticts  in  that  case 
Tvliich  were  something  like  those  to  be  found  here. 
So,  upon  that  ground,  I  think  Mr.  Bankart  was 
properly  brought  here.  Also  he  may  he  brought 
here  upon  the  principle  laid  down  in  White  t. 
Jamwon  {ubi  aup.),  which  Hhows  the  liability  of  a 
person  for  the  acts  of  his  licensee.  Here  Mr. 
Bankart  has  created  the  whole  mischief,  no 
doubt  unintentionally,  bat  be  has  unfortunately 
licensed  Mr.  Cottll  to  do  this  very  thing.  And 
there  is  still  this  further  consideration,  that  he 
has  actnallv  broken  the  covenant  in  the  original 
lease  by  what  he  has  done.  Therefore,  I  cannot 
doubt  that  I  have  a  properly  constituted  action 
before  me.  Tbe  first  defendant  represents  the 
original  lessee,  and  the  plaintiff  the  original 
lessor.  That  being  so,  I  have  one  or  two  ques- 
tions to  decide  which  have  been  raised  by  the 
pleadings  or  by  the  arguments  before  me.  The 
only  real  defence  to  the  action,  as  far  as  Mr. 
Cottrell  is  concerned,  is  that  there  has  been 
acquiescence  on  the  part  of  the  plaintiff,  and  that 
depends  mainly  npon  the  undeiliaking  which  was 

S'ven  by  Hr.  Gottell  in  1885,  and  wnioh  he  says 
)  has  fully  performed ;  andthathaving  done  so, 
it  is  at  any  rate  hard  upon  him  that  he  shonld  be 
brought  mfore  the  coart  and  have  tMs  corenant 
enforced  against  him.  I  have  listened  to  that 
part  of  the  case  with  attention,  because  it  affects 
legal  rights  and  the  question  of  costs.  If  I 
thought  that  the  plaintiffs  had  been  in  the 
slightest  degree  hasty  in  bringing  this  action, 
and  had  done  anything  unreasonable,  or  even 
unworthy  of  the  honourable  conduct  of  gentlemen, 
I  should  certainly  not  have  given  them  the  costs 
of  this  action.  Therefore,  it  is  neceasaiy  to  look 
into  the  circumstances  of  the  case.  [After  com- 
menting on  the  facts  and  evidence  his  Lordship 
continued:]  1  have,  then,  to  consider  whether  the 
plaintiff  came  reasonably  or  nnreasonabty.  It 
has  been  proved  beyond  doubt  that  many  com- 
plaints have  been  made  Hr.  Bnrdett  aa  to  the 
noise  occasioned  1^  the  music.  Under  these  cir- 
cumstances, litigation  having  been  postponed  for 
some  time,  can  I  say  that  the  plaintiffs  have  been 
unreasonable  ?  They  abstained  as  long  as  they 
reasonably  could;  and  I  cannot  say  that  they  are 
unreasonable  now  because  they  have  taken  these 
proceedings.  Therefore  I  hold  that  the  first 
defendant  is  wrong,  and  that  the  second  defendant 
is  also  wrong,  and  that  relief  must  be  granted 
against  both  of  them.  Then  it  is  suggested 
that  the  second  defendant,  Gottell,  has  a  right 
against  the  first  defendant  Bankart  as  his  lessor, 
and  I  am  referred  to  rule  55  of  Order  XVI., 
which  gives,  in  a  form  which  is  very  different  from 
that  adopted  by  the  earlier  rules,  a  right  to  one 
defendant  to  make  a  claim  a^unst  another  where 
he  is  "entitled  to  contribution  or  indemnity." 
If  he  maJces  that  claim,  then  the  same  procedure 
is  to  be  adopted,  which  would  put  in  issue 
the  question  to  be  tried  where  a  third  party  has 
been  ntrodnced.  Well  now    he  first  thing  to 


do  under  the  circumstanoes  is  for  the  defen&ut 
to  give  notice  to  the  co<detendant.  That  he  does, 
and  the  notice  is  in  proper  form,  and  a  suSrieat 
reference  is  made  to  it  in  the  statement  of  defence 
in  which  a  distinct  claim  is  made  to  be  indemni- 
fied against  all  loss  in  this  action.  So  far,  I 
think  that  the  defendant  Cottell  was  right.  To 
this  notice  it  has  been  shown  that  Mr.  Bankart 
appeared,  as  he  was  at  liberty  to  do ;  therefon, 
the  provisions  of  mles  49,  60,  and  61,  which  have 
been  referred  to,  have  no  application  to  the  case, 
and  rule  52  comes  in.  That  rule  is  as  follows. 
[His  Lordship  read  the  rule  and  continued :]  Now 
It  is  said  that  is  only  an  enabling  rule,  that  the 
defendant  "may"  give  notice,  but  that  he  is  not 
bound  to  ^ve  notice.  So  far  I  agree,  but,  unlesB 
he  does  give  notice,  he  cannot  have  the  qnestiou 
tried  at  all;  there  is  no  issue  between  the  two 
parties.  The  issue  is  to  be  raised  by  some  order 
of  the  court  or  a  judge,  and  then  directions  will 
be  given.  I  can  well  understand  that  if  the 
application  had  been  made  in  this  very  case,  diffi- 
culties might  have  sn^^sted  themselves  to  the 
jud^  whether  the  plaintiff  ought  to  be  delayed  in 
having  the  trial  and  the  action  proceeded  with, 
and  whether  a  separate  issue  shonld  be  tried  at 
all.  At  any  rate,  I  think  the  rale  points  to  this, 
that  some  application  must  be  made  if  it  is  desired 
to  try  the  question.  No  application  has  been  made, 
therefore  I  think  the  claim  by  Cottell  against 
Pankart  fails  on  that  account ;  and  that  I  have, 
in  fact,  no  jurisdiction  to  entertain  it.  It  is  aSao 
not  within  the  meaning  of  the  words  "  contrihn- 
tion  or  indemnity"  under  rule  55.  The  question 
has  been  before  the  court  on  several  oocasions. 
One  case  was  that  of  Poniifex  v.  Foord  (49  L.  T. 
Bep.  N.  S.  806;  12  q.  B.  Div.  152),  where  the 
facts  were  somewhat  similar  to  those  in  this  case, 
and  where  it  was  shown  that  there  may  be 
difficulties  in  trying  a  question  between  two 
co-defendants.  That  case  was  followed  in  Cotton 
V.  BenneU  (60  L.  T.  Bep.  N.  S.  383  ;  26  Ch.  Div. 
161).  Another  case  wbich  has  been  referred  to  is 
also  equally  in  point,  namely,  the  case  of  SpeUer 
V.  The  Brittol  Steam  Navigaliun  Company  (50 
L.  T.  Bep.  N.  S.  419 ;  13  Q.  B.  Div.  96),  and  also 
the  case  of  The  Birmmgluxra.  and  JHatrict  Land 
Convpa/ny  LimUed  v.  The  London  and  Norih- 
Weiiem  RaUvHiy  Company  {vbi  tnp.).  The  diffi- 
culties of  constming  the  role  in  the  masnwin 
which  is  contended  for  here  we  well  illustrated 
by  a  case  under  the  old  Bnles  of  Court  ci  Okild  v. 
Stenning  (36  L.  T.  Bep.  N.  8. 426 ;  5  Gh.  Div.  695). 
and  which  subsequently  came  before  Fry,  J. 
(7  Ch.  Div.  413);  and  anyone  who  looks  at  his 
judgment  at  the  latter  trifu  (p.  414)  will  see  whst 
compUcations  might  arise  in  a  case  snch  as  this 
now  before  me,  if  the  claim  was  to  be  decided 
between  co-defendants  without  a  proper  issne 
being  raised.  T  have  thought  it  desirable  to  go 
into  this,  because  the  question  was  raised  and 
argued  fully,  but  I  cannot  give  any  judgment  ss 
between  the  two  co-defendauts  here.  I  leave  that 
case  entirely  open.  I  do  not  say  whether  Mr. 
Buikart  has  or  naa  not  a  defence,  if  Mr.  Cottell 
is  advised  to  bring  an  action  af^inst  him.  As  to 
Mr.  Cottll,  I  must  grant  an  injunction  fdlowing 
the  exact  terms  of  tne  covenant  in  the  originil 
lease,  to  restrain  him  from  carrying  on  or  pei^ 
mitting  to  be  carried  on  npon  the  messuage 
any  art,  trade,  or  business  whatsoever,  and  so  m 
I  consider  that  to  be  the  ^'^^^^^^Q^j']^^  ^ 
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grant  the  unonction  as  to  Hr.  Gottell,  and  as 
regards  Mr.  Bankart,  although  I  think  that  he 
has  done  tn-oog  in  granting  this  underlease,  still 
I  think  that  it  would  be  hard  to  grant  an  injanc- 
tion  against  him  which  he  cannot  perform ;  and 
what  I  propose  to  do  is  thin,  having  regard  to  the 
£act  that  he  has  broken  the  covenant  by  granting 
the  lease  to  Cottoll,  t-o  award  the  plaintiffs  m. 
damages  hj  reason  of  this  breach.  That  will 
enable  them  to  apply  at  any  time  to  the  court  if 
Mr.  Bankart  again  commits  any  breach  of  the 
covenant.  As  to  coses,  I  do  not  think  Mr. 
Bankart  can  get  them  upon  the  ground  that  he 
has  been  brought  here  unnecessariiy  ;  or  that 
lir.  Cottell  can  get  hia  oosta  upon  the  ground 
that  he  did  not  know  of  the  covenant  in  question. 
I  think  they  must  both  be  made  liable  to  the  costs 
of  the  action.  The  iajanction  muat  be  stayed  for 
a  reasonable  time  to  enable  "Mr.  Cottell  to  get 
new  premises  ;  and  I  think  three  months  from 
this  date  would  be  a  reasonable  time  to  allow  for 
that  purpose. 

Scdicitors  for  the  plaintiffs,  Waiiera,  Deverell, 
and  Co. 

Solicitors  for  the  defendimta,  Boy  and  Cart- 
wrighif  and  Tihintta  and  Son, 


Pe&.  25,  26.  and  Jfareh  4. 
(Before  Kxkxvich.  J.) 
Wall  v.  Staitvick.  (a) 
Aeeottni—Po»$e$»um — Ouardia»-~Molher  in  po$' 
teuum  a$  hatUff  for  ehiUdrm  —  Tenant*  tn 
coaimon. 

Jlfun  <&a  re^marriago  of  A.  harfowr  infant  children 
heeamo  entiUled  cu  reverwumen  in  fee  to  a  piece  of 
land  on  tohieh  was  a  pnbUe-hou$e,  where  they 
resided  wUh  their  mother. 
The  retenion  fell  into  'poaeeeeion  on  the  6th  Feb. 
1878,  but  A.  and  her  daughters  eoniinued  to  live 
toge^ter,  ahe  educating  and  maintaining  them,  and 
reeeiving  the  rent*  and  profita  of  the  public-houae. 
One  of  the  infant  daughtera  married  in  Aug. 
1880,  and  attained  twenty-one  mlSSS.   In  1885 
the  married  daughter  and  her  huaband  brought 
an  (xetion  agairut  A.  claiming  a  declaration  that 
ihey  were  entitled  to  an  undivided  fourth  part  of 
the  publie-houae,  and  for  an  account  of  the  rente 
and  pr<^ia,  including  an  occupation  rent  from 
the  6th  Feb.  1878. 
Hdd,  thai  A.  had  ocawied  the  houaefrom  the  ^h 
1878  at  bailiff  fitr  her  infant  ehildrtn,  and 
tauat  render  an  aeeount  aa  aainudt  bui  thai  a 
due  aUowanee  muri  be  made  for  tho  mointenaRce 
and  edvcaiion  of  the  plaintiff. 
The  plaintiffa  in  this  action  were  Thomas  Wall 
and  Hannah,  his  wife,  and  the  defendants  were 
William  Stuiwick  and  Elizabeth  his  wife,  and 
the  main  question  was  as  to  the  character  in  which 
Mrs.  Stanwick  occupied  a  honse  which  belonged 
to  her  four  infant  daughters.   The  facts  were 
shortly  as  follows : 

William  Todd,  of  Middlestone  Moors,  Durham, 
by  his  will  dated  the22nd  Mayl87&,atter  bequeath- 
ing his  personal  estate  to  his  wife  Elizabeth, 
devised  sJl  his  r«il  estate  to  his  said  wife  Eliza- 
beth for  her  life,  or  until  she  married  again ;  and 
from  and  after  her  decease  or  marrying  again,  he 
devised  his  said  real  estate  unto  and  equally 

(a)  Bq^otttd  bj  O.  Haoas,  Eaq.,  BsnlBtflMt-Lftw. 


between  his  children ;  and  he  appointed  his  wife 
sole  executrix  of  his  will. 

On  the  24th  May  1875  the  testator  died,  leaving 
four  infant  children.  At  the  time  of  his  death  the 
testator  was  entitled  (subjecu  to  the  life  interest 
therein  of  his  mother,  Hannah  Todd)  to  a  public- 
house  called  the  "Mason's  Arms,"  and  a  piece  of 
land  adjoining  thereto  with  some  cottages  thereon. 
The  testator  had  raided  in  the  house  as  tenant  to 
his  mother. 

On  the  13th  July  1876  the  testator's  widow, 
Elizabeth,  married  the  defendant  William  Stan- 
wick, whereupon  the  four  infant  children  became 
entitled  to  the  reversion  in  fee  of  the  public-house 
and  land. 

On  the  6th  Feb.  1878  the  testator's  mother. 
Hannah  Todd,  died,  and  Mra.  Stanwick  continued 
to  live  at  the  public-house  with  her  daughters, 
whom  she  educated  and  maintained. 

On  the  13th  Aug.  1880  the  plaintiff,  Hannah 
Hall,  one  of  the  infant  daughters  of  Mrs.  Stan> 
wick,  married  Thomas  Hall ;  they  lived  with 
Mrs.  Stanwick,  until  Feb.  1881. 

In  1883  Mrs.  Hall  attained  twenty-one,  and  on 
the  10th  Nov.  1885  she  and  her  husband  com* 
meneed  this  action,  claiming  a  declaration  that 
they  were  entitled  to  an  undivided  fourth  part  of 
the  public-house  and  hereditaments,  and  asking 
for  possession  of  the  same,  and  for  accounts  from 
the  defendants,  as  trustees,  of  the  rents  and  pro* 
fits  thereof,  including  an  occupation  rent  from 
the  6th  Feb.  1878. 

Mrs.  Stanwick  her  defence  did  not  deny  that 
the  idaintiffa  Were  entitled  to  one  undivided  fourth 
part,  but  said  that  she  had  not  been  in  praseaaion 
of  the  premises  or  any  part  thereof  in  her  own. 
right  since  the  6th  Feb.  1878,  but  that  her 
children  had  been  in  possession. 

Barber,  Q.C.  and  A.  Baker  appeared  for  the 
plaintiffs,  and  asked  for  an  account  according  to 
the  statement  of  claim. 

G.  Farioell  appeared  for  the  defendants. — Mrs. 
Stanwick's  legiJ   possession   ceased  upon  her 
re-marriage,  and  from  the  6th  Feb.  1878,  when 
the  life  interest  of  Mrs.  Todd  ceased,  the  four 
infant  children  of  Mrs.  Stanwick  were  in  legal 
possession.    Where  you  find  two  different  persons 
in  physical  possession,  one  with  a  legal  title  and 
one  without  a  legal  title,  the  law  presumes  poa- 
session  in  the  one  who  has  the  legal  title : 
Nortonv.  Fraeker,  1  Atk.  523 ; 
Lichjisld  V.  Ready,  5  Kx.  939,  946 : 
Doe  dem.  Miller  v.  Brightwen,  10  East,  583 ; 
Beading  v.  Hoyaton,  2  Salk.  422  ; 
NtwTruin  v.  Newman,  3  Wil.  516. 

Here  the  daughter  has  never  been  excluded  from 
possession  by  her  mother,  who  has  acted  as  her 
guardian  by  nurture  up  to  her  marriage.  The 
daughter  cannot  recover  in  ejectment,  nor  is  she 
entitled  to  an  account :  (1  Bac.  Abridg,  p.  36  (A). 

Barber,  Q.C.  in  reply. — The  cases  cited  are  cases 
of  gnardianship  in  socage ;  there  is  a  difference 
between  a  guardian  in  socage  and  a  guardian  by 
nurture,  the  former  guardianship  censes  when  the 
infant  attains  fourteen : 

3  Bsoon'i  Abridff.,  p.  404,  "Oaardian  : " 

Re»  V.  Iiihabitanta  of  Bherrington,  3  B.  &  Ad.  714. 

An  account  Aiay  be  decreed  a?'ainst  a  guardian  of 

an  infant : 

Morgan  t.  Morgan,  1  Atk.  488. 
And  an  infant  may  bring  such  an  action : 

SobardaanY.  Bona,  1  Atk.  543.  ^^^1^ 
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We  snbmit  that  Hra.  Stonwick  was  in  the  posi- 
tioa  of  ginardiaii  and  hailiff  for  her  daughters , 
and  as  sndtt  ia  unaccountable.  He  also  rderred 
to 

Mafhew  V.  BriM,  U  Bear.  841 ; 
TKomasT.  Thomaa,  2  K.  A  J.  79; 
PiMCM  t>.  Swan,  27  But.  508 ; 

Howard  v.  Earl  of  Shmoibury,  28  L.  T.  Bep.  K.  S. 
863 ;  L.  Bep.  18  Eq.  378. 

FarweU,  in  reply  upon  the  cases  cited,  submitted 
that  they  were  all  cases  in  which  the  in£ant  had 
heen.  exdoded,  and  referred  to 

SnwnT.aiiia,40L.T.B«p.K.a874;  10C!h.I>iT. 
877  { 

Coke  upon  Littleton,  88  B.  note,  12. 

ExKVwicH,  J. — [His  Lordship  stated  the  facts 
<A  the  case  and  continued  0  Expept  by  residing 
with  her  mother, and  beingmaintained  hy  her, 
it  is  admitted  that  Mrs.  Wall  has  deri^d  no 
benefit  from  the  one>fonrth  share  of  her  father's 
■estate,  to  which  she  has  been  entitled  in  posses- 
eioD  from  the  6th  Feb.  1878.  The  question  between 
the  plaintiffs  and  defendants  ia  to  what  extent,  if  at 
■all,  she  can  claim  benefit  therefrom  in  this  action. 
It  must  be  considered  with  reference  to  three 
periods— first,  from  the  6th  Feb.  1878  to  the  3rd 
Aug.  1880,  the  date  of  Mrs.  Wall's  marriage ; 
^econdlT.  from  the  latter  date  nntil  Mrs.  Wall 
attained  twenty-one  in  1883 ;  and,  thirdly,  from 
then  nntil  tbe  present  time.  The  first  thing  to  do 
is  to  detsmine  in  what  character  Mrs.  Stanwick 
has  occupied  since  her  own  estate  ceased  on  her 
second  marriage,  or  rather  since  the  6tb  H^b. 
1878,  when  lAa  reversion  fell  in.  The  distinetioa 
might  have  been  material,  if  it  would  otherwise 
have  been  sound,  to  refer  the  occupation  to  a 
wrongful  act;  but  the  antborities  cited  Mr. 
Farwell,  and  especially  Ooodlitle  v.  Neuman 
(3  Wilson,  516),  show  that,  as  from  the  date  when 
the  children's  estate  accrued,  they  most  be 
<Jeemed  to  baTc  been  in  legal  possession,  and  there- 
fore only  the  date  the  6th  of  Feb.  1878  need  be 
regarded.  But  Mrs.  Stanwick  continued  in 
physical  occnpation  of  the  Masons'  Arms  and  in 
receipt  of  the  rents  and  profits  of  the  cottages. 
In  what  character?  Guardianship  by  nurture 
^suggested  by  tbe  defence)  would  not  confer  the 
tri^bts  required  to  justify  the  mother's  acts,  nor 
will  any  other  specific  umardianehip  suffice  to 
explain  the  occupation  and  receipt  of  rent  and 
profits  from  first  to  last,  and  it  would  be  difficult 
«nd  inconvenient  to  treat  the  chanotw  as  changed 
from  time  to  time,  especially  as  some  of  the 
children  have  all  along  been  and  still  are  infants. 
It  will,  I  think,  be  safer  and  more  correct  to  treat 
the  widow  as  having  occupied  and  received  rents 
and  profits  as  the  bailiff  of  the  infant  children. 
Not  only  is  this  character  known  to  the  law,  but 
it  is  presumed  to  exist  wherever  circumstances 
Tequire  it — that  is,  wherever  it  is  proper  to  make 
a  man  accountable  for  the  rents  and  profits  of  an 
infant's  estate,  and  he  cannot  be  shown  to  have 
been  in  possession  in  some  other  cluracter.  This 
is  fully  explained  by  Wood,  V.C.  in  Thomas  v. 
Thomas  (ubi  sup.),  and  by  the  late  Master  of  the 
Bolls  in  Howard  v.  Shretosbury  {ubi  aup.),  where 
the  old  cases  on  the  subject  are  cited.  Having 
regard  to  the  strictures  on  the  plaintifTs  plead- 
ings, it  is  not  unimportant  to  observe  that  such  a 
bailiff  occupies  a  fiduciuy  position,  so  that  he 
may  properly  be  s^Ied  a  trustee,  as  a  testa- 
mentaiy  gnardian  may  be  (see  Mathevm  v.  Briae 
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(ubi  tup.),  where  the  StatntA  of  Xiimitations  was 
h^d  inapplicable  on  this  ground).  He  is  acconnt- 
able  because  he  fills  that  character — that  is, 
because  he  is  in  possession,  not  on  his  own  behalf, 
but  as  agent  for  some  other  person.  Therefore, 
I  hold  that  Mrs.  Stanwick  must  render  an 
account  for  the  first  of  the  three  periods,  and 
what,  on  talcing  such  account,  appears  due  will  be 
payable  to  the  plaintiffs.  The  second  period  is 
from  the  date  of  Mrs.  Wall's  marriage  in  August 
1880,  to  the  time  when  she  attained  twenty-one 
in  1883.  But  for  one  objection  it  would  not  have 
been  necessary  to  consider  this  period  separately. 
It  was  urged  on  behalf  of  'the  aetendanc  that,  as 
from  the  date  of  the  marriage,  such  ri^ts  as 
belonged  to  Mrs.  Wall  became  vested  in  her 
husbai^  and  l^t  he  and  nofe  shn  bnng  tfaence- 
fonrard  entitled  to  the  rents  and  profits,  Mrs. 
Stanwick  cannot  be  treated  as  accountable  as 
bf^liff  for  an  in&nt.  True  it  is  that  hy  the  mar- 
riage, the  husband  acquired  a  freehold  estate  in 
his  wife's  lands  during  tbar  joint  lives,  and  thai 
from  that  moment  his  receipt,  and  his  receipt 
only,  would  havebeen  a  good  discharge  to  Mrs. 
Stanwick.  But  can  that  change  the  charat^r 
of  the  occnpation  or  enable  Mrs.  Stanwidc 
to  say  that  she  is  not  accountable  to  tlie 
husband  and  wife  who  are  joined  as  plaintiffs 
here  P  It  would  be  shocking  if  I  were  compelled 
to  allow  this  technical  objection  to  prevail,  and  I 
can  find  no  principle  or  authority  which  enforces 
tliat  conclusion.  In  a  note  to  Fitzberbert's 
"  Natura  Brevium,'*  vol.  1,  p.  118,  B.,  note  a,  it 
is  stated  **  that  tbe  power  of  a  guardian  in  socage 
is  gone  by  the  taking  of  a  husband  by  the  iota^ 
ana  yet  tbOT  shall  have  account  against  the 
guardian  if  ne  continues  after,"  and  the  analog 
between  guardian  in  socage  and  bailiff  is  Hom- 
ciently  complete  to  make  the  mle  applicable  here. 
As  regards  the  third  period,  there  is  really  no 
difficulty,  if  once  it  be  assumed  that  the  delea- 
dant  is  accountable  in  tbe  manner  above- 
mentioned.  Mrs.  Stanwick  cannot  be  heard  to 
say  that,  having  entered  and  received  rents  and 
profits  as  bailiff  for  Mrs.  Wall  and  her  other 
infant  children,  and  being  therefore  acoonntable  to 
them,  she  ceased  to  fill  that  character  and  ceased 
to  be  accountable  merely  because  Mrs.  Wall,  one 
of  those  children,  attained  twenty-one,  although 
she  continued  in  possession.  Thie  case  of  Bloom- 
field  V.  Eyre  (SBeav.  250}  was  cited,  to  show  that 
the  jurisdiction  of  the  court  in  snob  cases  is  not 
taken  awa^  by  the  infent  attuning  majority,  but 
I  do  not  think  it  is  an  authority  for  more  than 
this — that  a  bill  would  He  after  nwority  tor  rents 
and  profits  received  before.  I  doubt  also  whether 
Sforgan  v.  Morgan  {ubi  «u«.)  carries  tbe  case 
further,  but  in  Thoma$  v.  Thonuu,  already  cited. 
Wood,  V.C.  distinctly  held  that  when  a  man  hod 
entered  as  guardian  (meaning  bailiffj,  the  court 
would  never  allow  him  to  set  up  uiy  other  title  to 
the  estate.  It  wonld  be  strange  if  Mrs.  Stanwick 
could  remain  in  possession  as  CMiliff  for  the  threu 
infant  children,  and  accountable  to  them  for 
three-fourths  of  the  rents  and  profits  and  yet  not 
be  accountable  for  the  other  fourth  to  the  plain- 
tiffs ;  but  if  that  were  so  she  might,  I  think,  be 
treated  as  in  possession  of  the  one  undivided 
fourth  belwging  to  the  plaintiffs,  who  would  be 
entitled  to  recover  possession  thereof  hvm  her» 
together  with  mesne  profits.  My  view,  however, 
I  is  that  she  is  accoon^^^^hgi^bj^^cou- 
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tinne  to  be  BO  aoconntable  until  the  relation  of 
principal  and  agent  has  been  dissolved.  How 
that  can  be  done  I  do  not  for  the  moment  con- 
sider. I  must  therefore  direct  an  account  of  the 
rents  and  profits  received  by  Mrs.  Stanwick  from 
the  6th  Feb.  1878  ttntil  the  present  time.  There 
must  be  an  inqairy  also  of  what  real  estate  she 
has  been  in  occupation,  and  for  what  time,  and 
ihe  ma»t  be  charged  iritfa  an  occnpation  rent. 
As  against  one-fonrth  of  snoh  reoeiptii  and  rents 
bdonginfc  to  the  plaintiffs  there  mnst  be  set  sach 
niniB  aa  on  inquiry  may  be  aliowed  for  Hrs. 
Wall's  maintenance  and  education,  for  which  pur- 
pose it  will  be  right  to  inquire,  not  what  sums 
were  actually  expended  for  these  purposes,  but 
what,  having  regard  to  aJl  the  circumstances, 
ought  to  be  allowed.  I  mnat  deal  with  the  costs. 
I  believe,  from  what  I  saw  of  Mr.  Dix  the  plain- 
tiff's solicitor,  in  the  witness-box,  that  he  would 
willingly  have  accepted  the  offer  of  2001.,  or  other- 
wise ^ve  found  a  way  to  put  an  end  to  this 
family  dispute ;  but  the  plaintiffs  have  brought 
the  cction  to  trial  nnd  have  obtained  judgment. 
On  the  other  hand,  Mrs.  Stanwick  has  resisted  the 
claim  made  af^inst  her,  raised  technical  objections 
to  a  claim  right  in  snbstan^  and  denied  her 
liability  as  a  trustee.  Tet,  as  she  fills  that 
character  and  is  made  accountable  for  that  reason, 
I  think  it  on  the  whole  right  to  treat  her  as  snch 
in  the  matter  of  costs,  which  will  be  taxed  as 
between  solicitor  and  climt  and  deducted  from 
the  balance  found  dne  on  the  acconnt.  For  the 
ultimate  balance  there  will  be  liberty  to  apply. 
There  the  matter  most  rest  unless  both  {larties 
will  enable  me  tq  do  more.  The  plaintiffs,  I 
understand,  are  willing  to  make  an  amendment 
bringing  the  other  children  before  the  conrt  as 
defendants,  and  asking  a  sale  of  the  real  estate. 
If  Mrs.  Stanwick  is  content  to  have  this  done  and 
to  have  the  action  so  amended  brought  before  me 
on  affidavit  evidence,  I  can  probably  declare  the 
title,  and,  having  regard  to  the  nature  of  the 
property,  direct  an  immediate  sale.  I  can  then 
also  direct  such  inquiries  and  accounts  as,  together 
with  those  above  mentioned,  will  enable  full 
jostiCQ  to  be  done  to  all  parties  concerned.  In 
that  event,  of  course,  the  costs  will  have  to  be 
dealt  with  hereafter. 

Solicitors  for  the  plaintiffs,  IT.  J.  TUley,  for 
Due  and  Wariow,  Newcastle-npon-Tync. 

Solicitors  for  the  defendantB,  Mormitht,  Bobertt, 


QUEEN'S  BENCH  DmSIOX. 

Saiurday,  Feb.  26. 
(Before  Dehxan  and  Mathew,  J  J .) 
The  Gxtardiass  of  the  Parish  of  St.  Pancras 
(appe.)  V.  The  Guardians  of  the  INouwich 

IXCOBFOBATION  (rcsps.).  {o) 
J*oor  lavr — Settlemeni — Child  over  8\Aeen  at  time 
of  adjudication  —  Status  of  irremovability  — 
keiilemeni    derived    from    father  —  Divided 
Partshet  Act  1876  (89  *  40  Vid.  c.  61),  m.  31 
35. 

Upon  a  ease  eiated,  it  xvaa  found  tliat  tlic  fianper 
luHalic  in  question  wo*  bom  in  the  appellanta' 
parish  avd  was  legitimate.  Before  Ite  attained 
tlie  age  of  sixteen  his  father,  Inj  ichom  lie  was 
supported  and  with  wJtom  he  resided  continnoiiahj, 

(>>  B«ported  br  F.  A.  GaAiUHUH,  Esq^.  Bftniator-ftt-Lair.  1 


acquired  a  s^tlement  in  the  parish  of  St.  ifaryy. 
Lambeth,  where  tliey  continued  to  reside  until  the 
pauper  was  over  the  age  of  sixteen.  SubsequentU/- 
the  pauper  and  his  father  went  to  reside  at 
Norwich,  but  they  acquired  no  settlement  there. 

Held  {qtiashing  the  order  of  the  justices,  who  liad 
adjudged  him  to  be  settled  in  the  appellants'' 
parish),  that,  under  sect.  35  of  the  Divided 
FarisKes  Ad  1876,  the  pauper  had  derived  a 
settlement  from  his  father  in  ih«  parish  of 
St.  Maryt  LamXydh,  by  his  residence  there  vthUe 
vnder  sixteen  years  of  age,  and  that,  no  triher 
settlement  having  been  subseguenily  acquired  by 
him,  he  retained  sttch  derivative  settlement. 

Semble,  tluxt,  in  any  case,  tlie  paup^  liad  ac<piired 
a  settlement   by    residence  in  the  parish  of 
8t.  Maryt  Lambeth,  within  the  meaning  of  sect. 
U  of  the  Divided  ParisheB  Act  1876. 

This  was  a  case  stated  by  consent  of  the  parties 
and  by  order  of  Field,  J.,  dated  the  9th  of  April 
1886,  under  and  hj  virtne  of  12  &  13  Vict.  c.  45^ 
s.  11,  for  the  opinion  of  the  Queen's  Bench 
Division  of  the  High  Court  of  Justice  in  an 
appeal  against  an  order  of  the  justices,  dated  the- 
loth  of  Feb.  1886,  whereby  it  was  adjudged  that 
the  place  of  the  last  legal  settlement  of  William 
Henry  Bandy  was  in  the  parish  of  St.  Pancras  in 
the  county  of  Middlesex. 

1.  On  the  6th  Nov.  1885,  William  Henry  Bandy 
(hereinafter  called  the  pauper)  was,  under  an 
order  of  two  of  Her  Majesty's  justices  of  the- 
peace,  acting  in  and  for  the  city  and  county  of 
Norwich,  mrected  to  the  superintendent  of 
Norwich  Panper  Lnnatio  A^lam  for  the  said 
city  and  county,  removed  to  the  said  afiylnm  and 
became  chargeable  to  the  respondent  mcorpora- 
tion. 

2.  On  the  15th  Feb.  1886,  an  order  was  mado 
by  two  of  Her  Majeatv's  justices  of  the  peace, 
acting  in  and  for  the  said  citv  and  county,  adjndg- 
ing  the  panper  to  he  legally  settled  in  the  ap- 
pellants* parish,  and  it  is  this  order  which  is  now 
appealed  against.  A  copy  of  the  said  order  was- 
annexed  to  and  was  read  as  part  of  this  case. 

3.  The  said  order  of  the  15th  of  Feb.  1886  was 
duly  served  upon  the  appellants,  and  also  a 
Tioticft  of  the  grounds  of  the  said  adjudication, 
including  the  particulsrs  of  the  settlement  relied 
upon  in  support  thereof. '  A  copy  of  such  notice 
was  annexed  to  and  was  read  as  part  of  this  case. 

4.  Notice  of  appeal  b^  the  appellants  against 
the  said  order  oi  adjudication,  dated  the  18th  of 
March  1886,  with  the  grounds  of  appeal,  was  dulr 
served  upon  the  respondents.  A  copy  of  bqcil 
notice  of  appeal  and  the  grounds  thereof  was 
annexed  to  and  was  to  be  read  as  part  of  this- 
case. 

The  foots  of  the  case  were  as  follows : 

5.  Thepanperwasthelegitimatesonof  Williaim 
Henry  "SsioAj,  the  elder,  of  Victoria  Tavern, 
St.  Stephen's-road,  Norwich,  tailor  and  licensed 
victualler,  and  Maria,  his  wife,  and  was  born  on 
the  l-2tli  of  Sept.  18G8  in  a  house  then  known  as 
No.  5,  Calthorpe-street,  Gray'a-inn-road,  in  the 
appellants'  parish.  I'he  said  WiUiam  Henry 
Baudy,  the  elder,  and  his  wif«  Maria,  were 
married  at  St.  Andrew's  Church,  Holbom,  in  the 
county  of  Middlesex,  on  the  2nd  of  May  1869. 

6.  On  the  27th  Sept.  187!?,  the  pauper's  father 
rented  a  separate  and  distinct  tenement,  situate 

i  and  being  No.  93,  DalycU-road,  Brixton,  in  the 
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parish  of  St.  Mary,  Lambeth*  in  the  coanty  of 
Snrrey,  at  a  rental  of  361.  per  annnm,  and  resided 
in  and  occupied  such  tenement,  and  waa  asBcesed 
to  and  paid  the  poor  rates  and  ^1  other  rates 
assesBed  in  reepect  thereof,  as  well  as  the  rent 
payable  under  snch  yearly  hiring,  daring  the 
whole  of  the  period  between  the  27th  Sept.  1879 
and  the  montn  of  M&y  1885,  whereby  he  pained  a 
■Bettlemont  in  the  paneh  of  St.  Mary,  Lambeth. 

7.  On  the  12th  Sept.  1884.  when  the  pauper 
atttahied  the  of  sixteen  years,  William  Henry 
Bandy,  the  elder,  was  settled  as  aforesaid  in  the 
said  mrish  of  St.  Mary,  Lambeth. 

8.  During  the  whole  of  the  period  between  the 
27tb  of  Sept.  1879  and  the  month  of  May  1885. 
the  said  William  Henry  Bandy,  the  elder,  resided 
in  the  said  93,  Dalyell-road,  under  snoh  circum- 
stances as  in  accordance  with  the  statutes  on  that 
behalf  rendered  him  irremovable  from  the  said 
parish  of  St.  Mary,  Lambeth,  and  the  pauper 
resided  continuously  with  his  father  and  the  olner 
members  of  and  as  part  of  his  father's  family  in 
the  said  premises,  and  was  doring  such  period 
supported  bv  him,  and  if  the  said  pauper  was  by 
reason  of  tnc  circumstances  herein  stated  irre- 
movable during  the  said  years,  then,  beyond  what 
appears  in  thin  rase,  nothing  occurred  whereby 
the  P'^.^P^''  became  removable  from  the  said  parish. 

9.  The  pauper  with  his  father  and  the  other 
members  oS  the  family  in  or  about  the  month  of 
May  1885  went  to  reside  in  the  said  city  of 
I7orwich,  the  said  pauper  being  of  the  age  of  six- 
teen years  and  eight  months. 

10.  The  said  pauper  lunatic  has  not,  unless  the 
tacts  stated  herein  establish  that  he  had  acquired  a 
settlement  by  residence  in  the  said  parish  of  St. 
Mlary,  Lambeth,  acquired  any  settlement  of  hisown. 

11.  The  appellants  contended  that  previously 
to  the  pauper  attaining  the  age  of  sixteen  years 
lie  took  the  settlement  gained  by  William  Henry 
Sandy,  the  elder,  his  father,  in  the  said  parish  of 
St.  Mary,  Lambeth,  and  that  since  attaining  the 
age  of  pixteen  yearn  the  pauper  had  retained  the 
settlement  so  taken  by  him.  And  further,  that 
sect.  34  of  39  &  40  Vict.  c.  61  applied  to  any 

rson,  and  that  its  provisions  were  not  restricted 
sect.  35  of  the  said  Act,  and  that  therefore  the 
pauper  had,  under  the  said  sect.  34,  actiuired  a 
settlement  by  residence  in  the  said  parish  of 
St.  Mary,  Lambeth. 

12.  The  respondents,  on  the  other  hand,  con- 
tended that,  at  the  date  of  the  said  orders  of  the 
6th  Nov.  1886  and  the  15th  Feb.  1886.  the  settle- 
ment of  the  panper  was  not  in  the  said  parish  of 
St.  Mary,  Lambeth,  but  that  the  same  was  pro- 
perly by  the  said  orHer  adjudged  to  be  in  the 
appellants*  parinfa,  and  also  that  the  fact  that  the 
pauper  lived  with  his  father  in  the  said  parish  of 
St.  Mary,  Lambeth,  during  the  time  and  in  man- 
ner therein  stated,  did  not  confer  upon  him  a 
settlement  in  the  said  parish  within  the  meaning 
of  the  said  statute. 

13.  Upon  the  armment  of  the  case  the  court 
was  to  be  at  liberty  to  draw  from  the  fiicta  stated 
therein  any  inference,  whether  of  fact  or  of  law, 
which  might  bare  been  drawn  therefrom  had  snch 
focts  been  proved  at  a  hearing  of  this  appeal  before 
the  Court  of  Quarter  Sessions. 

14.  Tbe  question  for  the  opinion  of  the  court 
was  whether  the  panper  was,  at  the  time  of  tbe 
making  of  the  order  appealed  against,  settled  in 
the  appellant  parish. 


If  the  court  should  be  of  opinion  that  he  wu  so 
settled,  the  said  order  was  to  be  affirmed  witii 
costs,  including  the  costs  of  the  special  case  and 
of  and  incidental  to  the  hearing  and  decision  of 
the  same  to  be  paid  by  the  appellants  to  th^ 
respondents ;  if  otherwise,  the  said  order  was  to 
be  quashed  with  costs,  including  the  costs  of  the 
special  case  and  of  and  incidental  to  the  hearing 
and  decision  of  the  same  to  be  paid  by  the 
respondents  to  the  appellautR.  judgment  in 
aocordanoe  with  the  decision  of  tbe  conrt  upon 
the  case  was  to  be  entered  npm  the  motion  of 
either  par^  at  the  iMRions  next  or  next  but  one 
after  such  decision  shoidd  have  been  ^ren. 

By  39  &  40  Vict.  e.  61,  sect.  34 : 

Wliere  any  person  shall  have  rcsidecl  for  the  term  nl 
three  yean  in  anj  parisli,  in  snoh  mumer  and  under 
■noh  ciroamHtanoeii  in  each  of  saah  year*  as  would  in 
acoordanoe  with  tbe  several  Rtatntmi  in  that  behalf 
render  him  irremovable,  he  shall  be  deemed  to  be  settied 
therein  nntU  he  shall  aoqoire  a  settlement  in  eome  other 
parish  bv  a  If ke  reeidenoe  or  otherwiee.  provided  that  an 
order  of  removal  in  respect  of  a  settlement  acquired 
uaAer  this  seotion  ehall  not  be  made  upon  the  avtdeitee 
,  of  the^nontoberemovsd  witfaont  meh  oorrobofatka 
as  the  jnstioee  or  oonrt  Uiink  snffltiflnt. 

By  sect.  35 : 

Xo  person  shall  be  deemed  to  have  derived  a  settle 
ment  from  any  other  person,  whether  by  parentage, 
estate,  or  otherwise,  ezoept  in  the  oaee  of  a  wife  from 
her  hnsband,  and  in  tbe  case  of  a  child  nndar  tbe  affS  «tf 
sixteen,  which  child  shall  take  the  settlement  of  its 
father  or  or  its  widowed  mother,  as  tbe  case  vaaj  he. 
to  that  age,  and  shall  retain  tbe  settlement  so  ti^m 
until  it  shall  aoqoire  another. 

An  riefritimate  ohild  sbalE  retain  the  settlement  its 
mother  until  each  ohild  acquires  another  eettlemoiL 

If  any  child  in  this  seoticm  mentioned  shall  not  hare 
aoqnirMt  a  eettlemrat  fwitself,  or  bcdnfr  a  female  shell 
not  have  derived  a  setOemeiit  from  her  husband,  and  it 
cannot  be  shows  what  settlement  xaoh  ohild  or  fesads 
derived  from  the  parent  without  inquirinfr  into  the 
derivative  settlement  of  such  parent,  snch  child  or 
female  shall  be  deemed  to  be  settled  in  the  pariah  in 
wbioh  he  or  she  was  bom. 

B.  Cunningliafn  Glen  for  the  appellant  parish. — 
It  is  submitted  that  the  ^uper  bas  either  acquired 
or  derived  a  settlement  in  a  parish  other  than  the 
appellant  parish,  namely,  in  that  of  St.  Marr, 
lAmbeth.  Under  sect.  34  of  39  &  40  Yict.  c  61. 
all  that  is  necessary  to  aoqaire  a  settlement  is 
residence  such  as  would  confer  a  status  of 
irremovabili^,  and  the  panper  in  this  case  ocnna 
within  this  section.  Besidence  for  three  years, 
with  or  spart  from  parents,  is  sufficient  to  confer 
a  status  of  irremovability,  and  the  mere  of 
the  panper  being  under  sixteen  years  of  age  does 
not  opOTate  so  as  to  prevent  Ibim  or  her  from 
becoming  irremovable.  That  a  child  under  the 
age  of  sixteeen  could,  prerions  to  the  statute  of 
1876,  acquire  a  status  of  irremovability  otherwise 
than  by  residence,  is  shown  by  the  words  of 
sect.  2  of  24  &  25  Yict.  c.  55,  which  enacts  that. 
"  where  a  child  under  the  age  of  sixteen  years, 
residing  with  its  f>urviving  parent,  shall  lie  left 
an  orphan,  and  such  parent  shall  at  the  time  of 
death  have  acquired  an  exemption  from  reroovsl 
by  reason  of  a  continued  residence,  snch  orphan 
Rhall,  if  not  otherwise  irremovable,  be  exempt 
from  removal  in  like  manner,  and  to  the  rame 
extent,  as  if  it  had  then  acquired  for  itself  an 
exemption  from  removal  by  residence : " 
SUg.  V.  InkaHtanU  ofElvet,  2IiU.  Ell.  266: 
Req.  V.  The  Guardiav*  of  the  Abincdon  Trm*, 
22  L.  T.  Rep.  N.  S.  603  ;  39  L.  J.  153,  M.  C. 

A  settlement  can  be  acquired  -bv  a  chUd  under 
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«ixteen  years  of  age  by  residenoe  apart  from  its 
pannta : 

B»s-  ▼■  Ovardiant  of  Lead*  Union,  4  Q.  B.  IKr.  828 ; 
WoUtm^nm  and  Bv^nUm  DMon     Svrthmieh  Utmn, 

46I..T.Bflp.  N.  8.528; 
3%«  Quardiana  o/  Holbor*  Vnian  T.  3%«  Chiardtaiu 

o/  Ch«rtey   [Jnum.  SS  L.  T.  Bep.  N.   8.  102 ; 

14  Q.  B.  DiT.  289 ;  15  Q.  B.  Dir.  76 ; 
IV  Oturdtona  o/tiU  SaUbrd  Unionr.  Th»  OMnfr$ 

^JCamhMter,  4S  L.  T.  Bap.  M.  8. 119;  10Q.B. 

A  wife  18  in  the  aame  poaition  at  a  child,  aa 
rwarda  the  acqniaitim  of  »  Btatns  of  irremorar 
biUby.  Formerly  a  status  of  irrenunability  waa 
aoqaired  by  a  pauper  by  five  years*  resideiue,  and 
•  period  of  residence  before  the  age  of  sixteen 
may  be  fhdded  to  residence  after  that  age,  ao  aa  to 
renider  him  irremorable: 

Btg.  T.  Th«  InJubUaiUt  of  Olettop,  17  L.  J.  171, 
M.  C. 

All  that  is  neoeaaary  to  confer  the  statna  is  actnal 

naid^ce: 

Beg.  T.  The  Inhdbit<mta  of  St.  Oeorge'e-in-the'Etut, 
23  L.  T.  Bep.  K.  8.  440  j  I"  Bep.  5  Q.  B.  864. 

For  tbeae  reasons  it  ia  submitted  that  there  is 
nothing;  to  prevent  the  panper  in  this  ease  from 
havinf^  acqnired  a  Btatns  of  irremovability  and  a 
settlement  in  the  parish  of  St.  Mary,  Lambeth. 
The  caaes  of  Beg.  v.  The  Inkabitante  of  Comba 
(5  SL  &  Bl.  892).  Blackwell  r.  England  (8  £  &  B. 

and  Eex.  t.  North  Curry  (4  B.  ft  G.  953)  were 
also  referred  to. 

Tindal  AiktnMon  for  the  respondents.— The  rule 
as  to  the  acquisition  of  a  settlement  is  difEtrent 
according  as  the  pauper  child  in  question  is 
Intimate  or  illegitimate,  and  a  legitimate  or 
onem&ncipated  child  cannot  acquire  a  separate 
settlement.  The  distinction  was  clearly  drawn  in 
the  case  of  The  StU/ord  Union  v.  The  Overteere  of 
Jfamcheeter  (48  L.  T.  Bep.  N.  S.  119 ;  10  Q.  B.  Dir. 
172),  where  Hawkins,  J.  in  his  judgment  says 
that,  "  in  our  opinion  the  authorities  cited  have 
no  ap|ilicabili^  to  the  present  owe,  for  those 
aothoritiea  had  referenoe  to  legitimate  children, 
whilst  we  are  dealing  with  an  illegitimate  pauper 
of  fnll  age  ....  So  long  as  a  legitimate 
eluld  remains  an  unemancipated  member  of  its 
futbe^B  family,  no  matter  what  its  age  may  be,  tt 
follows  and  takes  in  law  its  father's  settlement ; 
it  ^ins  no  indepoident  status  1^  reason  of  ai^ 
residence  in  a  parish  so  long  aa  such  reaidence  is 
merely  as  a  member  of  its  Other's  family :" 

lUg.  T.  Jfuch  Cowame,  2  B.  ft  Ad.  861: 
Boo.  T.  8t.  Mary  Archea,  Exeter,  5  L.  T.  Bep.  V,  8. 
fe7;  3IL.  J.77,M.  C. 

On  the  authority  of  those  caRea,  it  is  submitted 
that  the  pauper  has  acqnired  no  separate  status 
of  irremovability  for  himself.  The  cose  nf  Beg.  v. 
The  Inhabitants  of  Ohtsop  (17  L.  J.  171,  M.  C.) 
does  not  apply,  because  here  there  is  no  residence 
before  the  age  of  sixteen  to  coalesce  with  resi- 
dence after  t&at  age,  because  the  residence  in  each 
of  the  three  years  must  have  been  such  as  would 
have  created  a  statna  of  irremovability,  and  a 
legitimate  and  nnemancipated  child  under  six- 
teen years  of  age  cannot  acquire  such  status : 

Ike  Ouardians  q/  the  Dorehetter  Union  v.  The 
Gwirdiane  of  The  Weymouth  Union  16  Q.  B. 
Div.  31. 

On  the  question  of  derivative  settlement,  the 
aatiunities  are  absolntehr  conclusive.  If  the 
paapor  is  above  the  age  of  sixteen  at  the  time  of 


adjudication,  he  cannot  take  the  settlement  of  bis 
father;  this  is  clearly  enacted  by  sect.  35  of  the 
Act  of  1876: 

The  Ouardiana  of  the  Edmonton  Union  v.  The 

OiMTdiane  of  8t.  Mary.  IMnaton.  SB  L.  T.  Bw. 

K.8.8S7;  16  Q.  B.  Div.  05  A  «». 

Therefore  it  is  snbmitted  that  the  order  of  the 
justices  was  ri^ht,  and  that  the  legal  settlement 
of  the  paaper  is  in  the  pariah  of  St.  Pancras,  that 
is,  the  place  of  his  birth. 

<3Zm  in  replf .— If  the  pauper  in  this  case  does 
not  come  within  the  terms  oi  Beet.  S4  of  the  Act, 
it  is  sabmitted  that,  at  any  rate»  he  haa  deriTed  a 
settlement  in  the  pariah  of  St.  Mary,  Lamljetb, 
from  his  father  within  the  meaning  of  sect.  35 : 

Reg.  T.  The  Qitardiane  of  the  Bridgnorth  Union, 
48  L.  T.  Bep.  K.  8.  600 ;  11  Q.  B.  Div.  814. 

Dknhan,  J. — These  enactments  are  extremely 
puzzling,  and  it  is  impossible  to  give  any  decision 
upon  them  with  great  confidence,  more  especially 
as  there  certainly  are  expressions  in  tne  last 
two  casea  on  the  subject  decided  by  the  Court 
of  Appeal  which  seem  to  be  difficult  to  re- 
concile ;  but,  upon  the  whole,  putting  the  best 
construction  I  can  on  these  two  sections,  I  think 
that  the  result  of  them  is  this :  Sect.  34  of  the  Act 
of  1876  provides  that,  "where  any  person  shall 
have  resided  for  the  term  of  three  years  in  any 
parish,  in  such  manner  and  under  such  circum- 
Btanoos  in  each  of  Buoh  years  as  would  in  accord- 
ance with  the  several  statutes  in  that  behalf 
render  him  irTemovable,  he  shall  be  deemed  to  be 
settled  therein  until  he  ahall  acqnire  a  settlement 
in  some  other  parish  by  a  like  residence  or  other- 
wise." Then  tnere  follows  a  proviso :  "  Provided 
that  an  order  of  removal  in  respect  of  a  settle- 
ment acquired  nnder  this  section  shall  not  be 
made  upon  the  evidence  of  the  person  to  be 
removed,  without  such  corroboration  as  the 
justices  or  court  think  sufficient."  Now,  that 
section  appears  to  me,  applied  to  the  facts  of  the 
present  cane,  to  have  conferred  upon  the  father 
of  the  jMuper,  whose  settlement  is  herein  question, 
a  status  of  irremovability,  which  status  of  irre- 
movability,  by  the  terms  of  this  very  section, 
makes  him  a  person  who  is  to  be  deemed  to  be 
settled  in  that  parish  nntil  he  acquires  a  settle- 
ment in  some  other  parish  like  residence  or 
otherwise,  and  the  facts  of  the  case  preclude  the 
BUpposition  that  that  person  had  acqnired  any 
other  settlement.  Therefore,  I  think  that,  so  far 
aa  the  father  of  the  pauper  is  concerned,  he  was  a 
person  who  came  within  the  meaning  of  sect.  34, 
and  who  bad  acquired  a  settlement  in  the  parish  of 
St.  Mary,  Lambeth,  which  is  here  the  place  relied 
upon  by  the  appellants  as  the  place  of  settlement 
of  the  pauper.  Then  we  come  to  sect.  35  of  the 
Act,  which  has  a  negative  proviso,  to  prevent 
persons  obtaining  a  derivative  settlement  except 
nnder  certain  circumstances.  But  for  those  cir- 
cumstances the  pauper  whose  settlement  is  here 
in  question  would  not  have  obtained  the  settle- 
ment of  his  parent.  The  negative  proviso  says 
that,  "  no  person  shall  be  deemed  to  nave  derived 
a  settlement  from  any  other  person,  whether  by 
parentage,  estate,  or  otherwise,  except  in  the  case 
of  a  wife  from  her  husband,  and  in  the  case  of  a 
child  nnder  the  age  of  sixteen."  Now.  stoppinjg 
there  for  a  moment,  as  long  as  the  pauper  in  this 
case  was  a  child  under  the  age  of  sixteen  down  to 
the  time  when  he  attained  that  age,  he  was  a 
person  who  wonld  hare  had  the  set^^^^-^j^ 
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his  father  had.   That  is  not  dispntable ;  he 
-would  clearly  have  had  the  settlement  of  his 
father.   "We  now  come  to  the  other  words  of  the 
ficction,  and  they  certainly  do  create  very  con- 
siderahle  difficulty.   The  section  goes  on  to  say 
"  which  child  shall  takn  the  settlement  of  its 
father  or  of  its  widowed  mother,  as  the  case  may 
be,  up  to  that  age."   Well  now,  the  words  "  up  to 
iJiat  age  "  look  as  though  they  were  in  the  first 
instance  intended  to  apply  only  to  the  case  of  a 
child  in  whose  case  the^  question  arises  up  to  the 
age  of  sixteen,  and  that  is  a  view  irhich  obviously 
has  impressed  itself  on  the  minds  of  some  of  the 
learned  Judges  who  have  had  the  matter  before 
them.   But  then  follow  these  words,  "  and  shall 
retain  the  settlement  so  taken  until  it  shall 
acquire  another."   How  can  we  put  any  con- 
struction upon  those  words  except  the  construction 
which  in  this  particular  case  makes  the  pauper  a 
person  who  has  the  settlement  which,  before  he 
attained  the  age  of  sixteen,  was  the  settlement  of 
the  father  P   Now,  he  has,  in  point  of  fact,  gone 
on  residing  in  the  parish  in  which  his  father 
resided,  and  that  does  raise  a  question  whether 
the  two  periods  of  residence  can  be  pub  together, 
and  I  think  the  cases  cited  b^  Mr.  Glen  do 
warrant  us  in  saying  that  there  is  nothing  in  the 
cnrrent  of  decisions  npon  these  matters  which 
will  prevent  us  from  holding  that  the  pauper 
himself,   putting  these  two  periods  together, 
might  come  withm  sect.  34  of  the  Act.   But  I  do 
not  think  it  necessary  to  decide  this  case  solely 
on  that  gmnnd,  or  on  that  gronnd  at  all,  because 
I  am  of  opinion  that  these  subsequent  words  and 
shall  retain  the  settlement  so  taken  until  it  shall 
acquire  another,"  do  necessarily  compel  us  to  hold 
that  where  the  parent  has  obtained  a  settlement, 
which,  if  the  question  arose  when  the  child  was 
under  sixteen,  would  be  the  settlement  of  the 
child,  in  such  a  case,  the  child  is  to  retain  the 
settlement  of  the  father  and  not  to  go  back  to  its 
birth  settlement ;  it  is  to  retain  that  settlement 
until  it  acquires  anotho*.   What  the  object  of  the 
Legislature  may  have  been  is  certainly  only  a 
matter  of  speculation,  but  it  may  have  been  this, 
that  it  is  better  and  more  reasonable  that  paupers 
should  have  their  settlements  in  the  place  where 
their  parents  had  a  tangible  and  substantial  period 
<rf  residence  when  they  were  children  up  to  the 
a,^  of  sixteen,  and  tliat  they  should  retain  that 
settlement  which  was  the  settlement  of  their 
parents,  rather  than  that  they  should  in  every 
case  go  back  to  the  only  alternative  settlement, 
namely,  the  place  of  their  birth,  and  that  they 
should  retain  that  settlement  until  they  should 
acquire  another  for  themselves.    It  appears  to 
me  that  this  is  a  rational  con.struction  to  put 
upon  the  Act,  and  it  is  obviously  the  one  which 
was  put  upon  it  by  the  court  in  the  case  of  Meff. 
T.  The  Guardians  of  iha  Bridgnorth  Union 
L.  T.  Bep.  N.  S.  600 ;  11  Q.  B.  Div.  314),  which  is  a 
decision  cited  and  relied  upon  by  Mr.  Glen  on  beh^  t 
of  the  appellants.  I  think,  upon  the  whole,  that 
we  should  be  disregarding  the  effect  of  that 
decision  if  we  were  to  hold  otherwise  than  that 
the  pauper  in  this  case  in  fact  gained  a  derivative 
settlement  from  his  father  in  the  pariah  of  St. 
Maiy,  Lambeth.    I  think,  therefore,  that  this 
appeal  ought  to  succeed. 

Mathew,  J. — I  am  of  the  same  opinion.  I  do 
not  understand  it  to  be  disputed,  or  that  it  could 
be  disputed,  that  if  this  question  had  arisen  before 
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the  child  had  reached  the  age  of  sixteen,  its 
settlement  would  havo  been  determined  by  the 
settlement  of  its  parent.  Bat  it  is  argued  by  Mr. 
Tindal  Atkinson  that  a  totally  different  state  of 
things  arises  the  moment  the  child  passes  the  age 
of  sixteen,  and  that  the  meaning  of  the  Bivii^ 
Parishes  Act  1876,  is  that  whereas  the  settlement 
of  the  pauper  on  the  last  day  of  the  sixteenth  year 
of  his  a^  would  be  the  settlement  ol  his 
father,  on  the  first  day  of  the  seventeenth  year 
it  would  be  the  ^ace  of  his  birth.  I  cannot 
see  any  reason  for  legislation  to  that  effsct. 
It  appears  to  me,  on  looking  at  the  lango^e  in 
the  latter  part  of  the  section,  that  snch  cumot 
have  been  the  intention  of  the  Legislatare,  because 
in  the  first  case  put,  where  tite  settlemmt  is 
inquired  into  before  the  age  of  sixteen  is  arrived 
at,  the  then  settlement  is  to  be  retained  sub- 
sequently. Why  should  not  the  same  consequence 
follow  when  dealing  with  the  settlement  where 
the  pauper  is  above  the  age  of  sixteen?  The 
settlement  once  acquired  before  the  age  of  sixteen 
is,  under  the  language  of  the  Act  of  Parliament, 
to  be  retained  until  another  settlement  is  acquired. 
It  seems  to  me  that  this  is  the  meaning  of  the 
judgment  delivered  by  the  Master  of  the  BoUa  in 
the  case  of  Beg.  t.  fhe  Quardiant  of  the  Bridg- 
north Vnion  {ubt  sup.).  That  judgment  I  under- 
stand to  have  been  assented  to  by  both  the  other 
Lords  Justices,  and  we  are  bonnd  by  thmr 
decision,  and  we  shall  therefore  follow  it.  Thsfe 
is  apparently  the  best  interpretation  which  can 
be  put  npon  the  statute,  which  is  one  which  is  by 
no  means  free  of  difficulty.  Therefore  we  hold 
that  the  settlement  of  the  pauper  is  in  the  parish 
of  St.  Mary,  Lambeth,  snd  consequently  this 
appeal  must  be  allowed  and  the  order  of  the 
justices  quashed. 

Appeal  aUoteed. 

Solicitor  for  the  appellants,  J.  Rextoorthy. 

Solicitors  for  the  respondents,  G.  F.  Hudton. 
^{afihelce  and  Co.,  for  Badetj,  Crou,  and  Barnard, 
Norwich. 


l£arck  2  and  3. 
(Before  Dat  and  Wills,  JJ.) 
Beg.  r.  The  Matok  axd  CoBTOBATioir  of 

LiVXKFOOL.  (a) 

Lirerpool  Court  of  Pa$aatje — Bulee  of  Court 
— Poicar  to  make  rules  eoneemtnti  pra^fict— 
Rule  ordering  aecuriiy  for  costt — Invalidiiy — 
Liverpool  CouH  ofPaaeage  Actt  (6^7  WiU.A, 
c.  wrar.,  a.  4  ;  16  ^  17  Vict.  c.  awi.,  a.  52). 

By  6  .f7  WiU.  c.  arxsev.,  a.  4  the  astfaor  of  the 
Co'irt  of  Pasaage  may  from  iime  to  time  maie 
such  nilea  and regulaiiona  concerning  the  praeti^ 
and  costs  of  the  said  court  in  personal  aeiions  a» 
he  may  (teem  to  be  expedient. 

By  16  ^17  Vict.  c.  xxi.,  s.  52,  the  poicers  conferred  hif 
the  Common  Law  Procedure  Act  1852  upon  judges 
of  the  Superior  Court  to  make  rules  of  court, 
may  be  exercised  by  the  assessor  of  the  Court  of 
Passagewith  the  approbation  of  one  of  the  judges 
of  the  Superior  Courts  of  common  lavs. 

The  assessor  of  the  Court  of  Passage,  vnthosiiht 
approbation  of  a  judge  of  the  High  Court,  framed 
a  rule  by  which  the  registrar  was  to  he  at  liberty, 
upon  the  application  of  the  defendant,  to  order 

t      {a)  Sorted  by  F.  A.  CKAUMXiifc  Ehi.,  B«rtl««>«t-^v- 
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Beo.  «.  The  Hatok  avd  GobtoBatiok  of  Literpool. 
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Ute  plaintiff  to  giva  tecurity  for  eott*  wktn  fh» 
action  woe  frivototu  or  vefeatiou$. 
Hdd,  tkat  the  two  teU  ofpowerB  given  by  the  two 
Court  qf  Paatage  Aet»  miahi  eo-exitt,  and  that, 
tknre/ora,  it  teaa  within  the  competmee  nf  tlie 
oMmstor  to  make  rtUea  a»  to  practiee  and  eottt, 
mthoid  the  approhaiion  <^a  judge  of  the  High 
Court. 

Jfeld  alto,  that  the  rule  in  question  made  hy  the 
awecfor  teas  invalid,  and  that  it  toag  not  a  legal 
exereiee  of  the  power  conferred  &y  6  4*  7  WiU.  4, 
c  exxxv.,  M.  4v  heeauge,  in  e^eet,  ti  impo$ed  upon 
parHeM  a  UmnUaiion  tm  their  right  to  take  pro- 
eeedingt  in  the  eouri. 

This  was  an  application  by  the  plaintiff  in  an 
action  of  Daviee  t.  The  Liverpool  Gommerciai 
Inveatment  Company  Limited  and  anofher,  for  a 
writ  of  prohibition  to  be  directed  against  the 
major  of  LiTerfXK)!  and  the  regiatriv  of  the 
Goort  of  Taaaage,  in  which  the  aetiwi  ma  bronffht, 
and  the  defen&nts  in  the  actifin,  to  restrain  them 
from  fnrther  proceeding  under  an  order  of  the 
aid  registrar  reqairing  the  plaintiff  to  give 
security  for  coats  on  the  ^nmud  that  the  action 
ms  fnvolouB  and  Tazatuma.  The  ^iplication 
had  been  adjourned  to  the  coiirt  hj  Hnddleston, 
B.  at  chambers. 

By  sect.  4  of  the  LiTerpool  Conrt  of  Passage 
Act  1836  (6  &  7  WiU.  4.  c.  cxxxt.). 

Tba  aasemor  of  the  Conrt  oC  FsMSg*  lor  the  time 
bdsg'  ohall,  and  may  from  time  to  time  m^ke  saoh  rules 
aod  regnlatiooB  eonoermny  the  praotioe  and  coats  of  the 
aud  eonrt  i&  penonal  aotions  as  to  him  from  time  to 
to  tiaie  dball  appear  to  be  eipadieat. 

By  sect.  S2  of  the  IdTerpool  Conrt  of  Fwisage 
Anendmest  Act  (16  ft  17  Vict,  c  zzi), 

Hw  powers  oontained  in  aitd  conferred  hf  the  seotlona 
of  the  Common  Law  Frooednre  Act  1852,  nunbered  223. 
S(,  and  225  in  the  Qneen'a  printer's  copiee  of  the  said 
Act,  ehall  and  may  be  exeroued  eo  far  as  may  apply  to 
ibe  Mid  oonrt,  by  ^  ameeeor  of  the  said  oonrt,  with 
the  appndiation  of  one  of  the  jadffes  of  the  Snperiov 
Cearts  of  Comnm  Law  at  Westmiaatsr. 

The  sections  of  the  Common  Law  Frocednre 
Act  1852  referred  to  in  the  aboTe  section  of  the 
Ltrerpool  Conrt  of  Paasa^  Amendment  Act 
1853.  relate  to  the  power  given  to  the  judges  of 
the  Superior  Courts  to  make  rales  of  court  as  to 
ooetB,  forma  of  pleading,  and  practice. 

Ucuier  the  powers  given  by  sect.  4  of  6  &  7 
WilL  4,  c.  cxzxv.,  the  assessor  of  the  Court  of 
Passage  in  1882  framed  the  following  role  : 

General  Order  No.  S,forfiirthwTwalatinf  andamend- 
iartbejnaotioa  and  prooednre  of  ue  Conrt  of  Passage 
ecttie (Hty  of  Liverpool.— Whereas  it  la deeixaUe that 
in  the  following  cases  seoarity  for  costs  ahonld  be  ffiven, 
nanely  {inter  aUa),  in  the  case  of  frivoloos  or  vexations 
actions,  I  do  order  that  the  registrar  shall  be  at  liberty 
ia  every  anoh  ease,  npon  the  application  of  the  defan- 
daaft  or  hia  solieitor,  apon  oanse  only  sworn  to  hia  aatis> 
faetiou.  to  make  an  order  that  secnritr  for  the  ooeta  of 
the  defendant,  by  bond  or  otherwise,  to  the  satis^tion 
<i,  and  to  an  amount  to  be  fixed  by,  the  regiatrar,  shall 
be  given  by  the  proAein  ami,  the  person  or  persons,  or 
ooBpsBy  brining,  or  prosaonting  any  snob  aotiona,  and 
a^y  maa  order  shall  be  enforoed  in  the  same  manner  as 
a^y  oflMTor^r  of  the  saidooiurtis  now  or  may  hereafter 
beenfonesbto,  and  shall  be  snbjeot  to  snoh  terma  as  to 
4v  ^  nuiiMWiliiigs  or  otherwise,  as  to  the  said  registrar 
sUlbod«einedfit. 

The  Begistrar  of  the  Court  of  Passage,  acting 
under  the  powers  given  to  him  by  the  above 
General  Order,  upon  the  application  of  the  defen- 
dants in  the  action,  had  ordered  the  plaintiff  to 
give  security  for  costs,  and  that  all  fn-oceedings 


in  the  action  should  be  stayed  Until  such  security 
was  given.  The  plaintiff  thereupon  applied  to 
the  court  for  a  writ  of  prohibition. 

ManejUHd  for  the  applicant,  the  plaintiff  in  the 
action.  —  The  rule  under  which  the  order  for 
security  for  costs  to  be  ^veu  bjr  the  plaintiff  was 
made  is  bad  and  ultra  mre$.  Sect.  S2  of  16  ft  17 
Vict.  0.  xxi.  repeals  sect.  4  of  6  &  7  WilL  4^ 
c.  CXXXT.,  and  the  extent  of  the  power  of  tho 
assessor  to  make  rules  is  further  governed  by 
sects.  22S  and  224  of  the  Common  Law  Procedure 
Act  1852.  Therefore  it  is  within  the  jurisdiction 
of  the  assessor  to  make  rules  as  to  practice  and 
costs  only.  That  a  plaintiff  should  be  ordered  to 
give  security  for  costs  is  a  matter  affecting 
common  law  rights,  and  is  not  a  matter  concern- 
ing practice  or  coBt«.  The  rule  is  bad  also  on  the 
ground  that  it  does  not  purport  to  have  been 
approved  by  a  judge  of  the  High  Court.  More- 
over, the  action  is  not  frivolous  and  vexatious, 
therefore  there  was  no  jurisdiction  to  make  this 
order.  Even  if  the  rule  were  good,  the  registrar 
could  not  give  himself  jurisdiction  by  a  wrong 
finding  of  uct.  For  these  reasons  it  is  submitted 
that  the  prohibitum  ooght  to  go.  He  cited  the 
following  cases : 

Bpeera  v.  Daggen.  1  Osb.  *  Bl.  508; 

Pnwu  T.  ZMdoIe,  S  L.  T.  Bep.  N.  8.  314;  82  L.  J. 
227,  Q.  B. ; 

Liverpool  United  Oatlight  Company  v.  Oveneen  of 
EveHon,  24  L.  T.  Bep.  N.  B.  Ml ;  L.  Bep.  6  0.  P. 
414. 

T.  WiUee  CJUtty  for  the  mayor  and  corporation, 
in  support  of  the  jurudiction  of  the  registrar. — 
Bnles  relating  to  security  for  costs  are  rules  of 

Eractice.  That  this  is  so  is  shown  by  Order 
iXV.,  r.  6,  6a,  of  the  Bules  of  Court  of  1883, 
which  deals  with  the  giring  of  security  for  costs 
hj  a  plaintiff  ^nerally  resident  out  of  the  junu- 
diction.   He  cited  the  following  cases : 
Kx  varte  Bayner,  5  I>owl,  Jt  L.  342 ; 
Willia  V.  Boat  Beauekamp,  54  L.  T.  Bep.  N.  S.  185 ; 

11  Prob.  IMr.  59; 
The  attorney- Oenentl  v.  SiUem,  10  L.  T.  Bep.  N.  8. 

434;  10U.L.  Can.  704;  SS  L.  J.  200,  Ex. ; 
Daiekina  v.  Prince  Edward  of  8axe  Weimar,  85  L, 
T.  Bep.  N.  S.  323;  1  Q.  B.  Dir.  4eu. 

Synnott  for  the  d^endants  in  the  action.~-The 
rule  is  good  and  the  assessor  had  power  to  make 
it.  It  is  admitted  that  the  registrar  had  j  jrisdic' 
tion  in  this  cause  to  make  the  inquiry  as  to 
whether  the  action  was  frivolous  and  vexatious. 
Giving  security  for  costs  is  a  matter  of  practice, 
and  it  was  in  consequence  of  the  decision  in 
Redondo  v.  Chaytor  (40  L.  T.  Bep.  N.  S.  797 ;  4 
Q.  B.  Div.  453)  that  rnle  6,  6a,  of  Order  LXV. 
was  passed.   He  also  cited 

The  UetropoUtan  Bank  v.  PooI«v>  53  L.  T.  B«. 
K.  8.  m  -,  10  App.  Caa.  310 : 

Beg,  T.  Bolton,  1  Q.  B.  66 ; 

Brittain  r.  Kinnaird,  1  B.  *B.  432 ; 

Brown  v.  Coekina,  18  L.  T.  B«p.  N.  8.  560 ;  L.  Bep. 
8Q.B.672; 

B*  parte  Smvth,  8  Ad.  *  El.  710 ; 

BoeeweU  v.  IriA,  4  Bnrr.  2105 ; 

Be  Bowen,  21  L.  J.  10,  Q.  B. ; 

Castro  T.  Murray,  L.  Bep.  10  Ex.  213. 

The  judgment  of  the  conrt  (Day  and  Wills,  JJ.) 
was  delivered  by 

Wills,  J.— Comparing  sect.  4  of  S  ft  7  WilL  4, 
c.  cxxxv.  with  sect.  52  of  the  subsequent  Aot, 
16  &  17  Yict.  c.  xxi.,  under  which  powera  were 
given  to  adopt  in  the  Court  of  Fa 
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Q.B.  Drv.j 


HowoRTH  (app.)  V.  M1SK8  (reap.). 


[Q.B.  Bit. 


proviaionB  of  the  Common  Law  Procedare  Act 
1852,  we  are  clearly  o£  opinion  that  the  two  sets  of 
powers  may  co-exist,  and  therefore  we  think  that  it 
IS  within  the  competenr>«  of  the  learned  assessor 
of  the  Court  of  Passage  to  make  rules  of  practice, 
in  eiercise  of  the  power  conferred  by  the  earlier  of 
these  Acts,  without  further  approliation.  Bat  it 
becomes  necessary  to  ccmsider  what  is  proposed 
to  be  done  hy  this  mie,  in  order  to  decide  whether 
the  rale  is  valid  or  not.  It  is  no  doubt  a  taking 
propoaition  at  first  sight  that  where  there  is  a 
power  to  stay  an  action  altogether,  the  greater 
power  must  include  the  less,  and  that  therefore 
terms  my  be  imposed  upon  the  plaintiff  on  which, 
if  complied  with,  the  action  may  be  allowed  to 
proceed.  Bat  when  we  come  to  consider  to  what 
class  of  action  the  rule  in  question  is  applied,  it 
becomen  apparent  that  the  proposition  is  a  trans- 
parent fallacy.  The  rule  proposes  to  deal  with 
frivolous  and  rexatious  actions ;  and  there  is  a 
class  of  proceedings  well  understood  by  that 
description,  and  they  have  this  qualicr  of  neces- 
sity, namely,  that  they  are  actions  which  ought 
not  to  be  brought  at  all,  and  of  such  a  character 
that  the  bringing  of  them  is  an  almse  of  the 
procesB  of  the  court.  ^  That  is  the  ground,  and  the 
onl^  ground,  on  which  the  court  can  act  in  re- 
fnsing  to  ftllow  actions  of  such  a  kind  to  proceed. 
If  the  action  is  of  that  character,  it  be- 
comes an  abuse  of  the  proce.«s  of  the  court,  to 
which  the  court  will  not  lend  itself.  How  can 
there  be  any  colonr  for  saying  that,  if  a  man  is 
rich  enough  to  find  security  for  costii,  he  is  cai 
hypoiJieti  to  be  allowed  to  prosecute  such  anaction  f 
If  such  a  rule  were  to  oe  acted  upon  it  seems 
to  us  that  that  would  be  bringing  the  thing  to  a 
redudio  ad  ahiurdum.  We  do  not  think  that  the 
learned  assessor  can  have  had  present  to  his 
mind  the  logical  effect  of  such  a  rule  as  this. 
The  effect  of  it  is  that  an  action  which  the 
rerastrar  thinks  ought  not  to  have  been  brought, 
and  an  abnse  of  the  process  of  the  court,  he  may 
nevertheless  allow  to  proceed,  provided  the  plain- 
tiff is  wealthy  enongh  to  deposit  a  certain  amonnt 
of  mouey  as  security^  for  costs.  Surely  when  the 
effect  01  this  role  is  understood,  it  is  manifest 
that  such  a  rule  mnst  lead  to  abuse  of  the  powers 
gjven  to  the  learned  assessor  by  the  Act,  and  it 
cannot  be  looked  upon  as  a  legal  exercise  of  the 
powers  given  by  the  4th  section.  Suppose,  for  a 
moment,  that  a  rule  were  made  providing  that  a 
snccessfnl  defendant  might,  at  the  discretion  of 
the  registrar,  be  ordered  to  pay  the  plaintiffs 
fizpenses ;  in  one  sense  that  would  be  a  rule  of 
practice,  but  we  cannot  think  that  there  is  any 
power  under  the  section  to  make  such  a  rule  as 
that.  We  do  not  think  that  any  court  would  hold 
that  to  make  suih  a  rule  would  be  within  the 
scope  of  the  legitimate  exercise,  and  it  wonld  not 
be  aa  ezerciBe  at  all,  of  the  power  given  to  the 
assessor  of  making  mles  regulating  practice. 
For  instance,  in  the  Superior  Courts,  with  regard 
to  companies  not  able  to  pay  costs,  it  was  never 
intend^  that  judges  should  be  competent  to 
impose  a  liability  of  this  kind,  however  desirable 
it  might  have  been  to  have  a  rule  to  this  effect, 
until  the  power  was  given  bv  the  Companies  Act 
of  1862.  Under  a  statute  giving  power  to  regulate 
practice,  there  is  no  power  to  impose  upon  a  par- 
ticiUar  class  a  limitation  on  their  right  to  take 
proceedings  in  the  court.  It  seems  to  us,  there- 
fore, on  the  main  qoestion,  in  intelligible  language. 


that  this  is  a  rule  to  enable  the  registrar,  at  lus 
discretion,  to  allow  an  action  to  proceed,  when  the 
only  ground  of  his  interference  is  that  the  action 
is  an  abuse  of  the  process  of  the  coort ;  that  is 
clearly  a  reduetio  aid  adsurdum.  On  that  broad 
ground,  we  are  of  opinion  that  the  making  of  the 
rule  in  question  to  that  effect  cannot  be  cm- 
sidered  aa  an  exercise  of  the  power  to  make  rules 
of  practice  given  hy  the  statute.  We  hold,  there- 
fore, that  the  role  is  invalid,  and  not  in  exerdaeof 
the  power  givm  by  the  statute^  and  therefore  this 
application  for  a  prohibition  must  be  gp^nted. 

Rule  absolute  for  prohibition. 

Solicitors  for  the  plaintiff.  NichoUon  and 
Qraham,  for  T.  S.  Donniton,  LiveroooL. 

Solicitors  for  the  defendants,  J.  J.  and  C.  /. 
AUai,  for  J.  Xo^ron  Johruon,  Liverpool. 

Solicitors  for  the  Mayor,  F.  Venn  and  Co.,  fir 
O,  J.  Atkintant  town  clerk  of  LiverpooL 


Baiurdaiy,  Dec.  18, 1886. 
(Before  DEinuir  Hid  Haitkixs,  JJ.) 
HoiroETH  (app.)  v.  Hikhs  (resp.).  (a) 
Ltemnng — Sevnme — Be&r  liemee — Botanic  tuer 
^DuerwHon  of  or  aahttifuto  for  fieer— 4  ir  5 
WiO.  4.  e.  85,t.l7:  43  ^  44  Viet,  e.20,  f.S; 
48  ^  49  F«ot.e.  51,  «.  4. 
The  ameUant  eold  a  limtor  eaUed  ** hotanie  beer* 
wUXout  having  a retaulieenee  for  ihe  tale  cfbeer. 
S  contained  »ttgar,  herbe,  and  water,  hut  no  hopt 
or  malt,  and  kad  6  per  cent,  ofproqf  epirii. 
Held,  that  nteh  a  hguor  too*  "  beer "  tnthin  fke 
meaning  t^eeet.  4  (/48  ^  49  Viet.  e.  SI,  and  that 
the  (Mppdlant  vm§  righdi/  eonvicted. 

Casx  stated  by  the  Deputy  Beeorder  of  Nottinp 
ham  under  7  «  8  G«o.  4,  cCS,  s.  84l 

1.  On  the  18th  Nov.  1885,  one  Aldis,  an 
officer  of  Inland  Bevenue,  purchased  from  the 
respondent,  at  his  shop  in  Nottingham,  four  half- 

Eintbottles  of  Summers's  Botanic  Beer  for  which 
e  paid  Is.,  and  on  the  2l8t  Jim.  1886  one  Leah, 
an  officer  of  Inland  Revenue,  purchased  from  the 
respondent  at  his  said  shop  twelve  half-pint 
bottles  of  Summers's  Botanic  Beer,  for  which  he 
paid  3«.,  the  respondent  not  having  on  eithv. 
occasion  an  excise  retail  licence  fw  the  sale  of 

2.  Such  bottles  were  labelled  "Snmmera'B. 
E.  Summers  Botanic  Beer,  Station-street.  Esta- 
blished 1852,  Nottingham,"  uid  had  also  stampea 
in  the  glass  of  snch  bottles  the  words  "  Summers's 
Celebrated  Botanic  Beer,  Nottingham." 

3.  Upon  analysis  made  on  the  28th  Nor.  of  the 
beer  in  one  of  the  bottles  so  purchased  on  the 
18th  Nov.,  it  was  found  to  be  of  1054  09  origiMl 
gravity,  and  to  contain  5'40  per  cent,  of  proof 
spirit.  Upon  an^ysis  made  on  the  23rd  March 
1886  of  the  beer  in  another  of  the  bottles  so  pur- 
chased on  the  18th  Nov.,  it  was  found  to  be  of 
1052-26  original  gravity,  and  to  contain  6  0  per 
cent,  of  proof  spirit ;  upon  analysis  made  on  the 
18th  Karch  of  the  beer  in  one  of  the  bottles  pur- 
chased on  the  2lBt  Jan.,  it  was  found  to  be  of 
1062-8  original  gravity,  and  to  contain  4-3  per  cent, 
of  proof  spirit.  , 

4.  It  was  proved  that  the  original  gravity « 
table  beers  was  less  than  that  of  the^>^0T8 

W  B«piKrted  bf  SiniLer  Hqa,  Buitattr«tJ«v. 
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aamjkles,  which  were  approximately  of  the  same 
orixuutl  gravity  as  Loodoa  porter,  that  the 
qiunti^  of  proof  spirit  found  in  beer  varies  from 
3  to  12  per  oent.  in  Bass's  pain  ale  reaching  12  per 
cent.,  in  ordinary  table  beers  ranging  from  3  to  8 
percent. 

5.  Sommers's  Botanic  Beer  contains  a  large 
qnantityof  saccharine  matter  fiavoared  with  four 
tinds  ol  herlM,  andisinastateof  active  fermenta- 
tion from  the  presence  of  yeast.  It  has  the  colour 
trf  beer,  and  by  a  witness  who  had  tasted  it  and 
whose  evidence  was  uncontradicted,  it  was  said  to 
have  the  taste  and  flavour  of  a  beer. 

6.  The  ordinary  process  of  brewing  from  malt 
and  hops  consists  in  extracting  the  saccharine 
matter  from  the  malt  and  then  boiling  this 
infnsion  with  hops,  which  are  added  for  the  pur- 
pose of  flavouring  and  preservation.  After  cool- 
mn  to  about  60°  Farenheit,  the  liquor  is  run  into 
fennentin^  vessels,  where  yeast  is  added  to  canae 
fomentation,  and  ao  convert  a  portion  of  the 
sacduirine  matter  into  alcohol. 

7.  The  process  of  mannfactnring  this  botanic 
beer  is  to  place  4:21b.  of  herbs  in  a  tub  and  pour 
150  gallons  of  boiling  water  upon  them,  and  leave 
them  to  soak  for  a  day  or  so,  subBequently  to 
poor  the  decoction  into  a  copper  containing  I82ib. 
of  sugar,  and  boil  it  for  twenty  minutes,  and  after- 
wards to  add  31b.  of  veost  and  run  the  liquor  into 
fermenting  coolors  and  car  ks  and  then  bottle  it 
off  for  sale,  no  malt  or  hops  being  used  in  its 
composition. 

8.  The  botanic  beer  is  mode  without  either 
malt  or  hops,  and  beer  in  the  popular  acceptation 
of  the  term  has  not  unfrequently  of  late  years 
been  made  in  the  United  Kingdom  without  either 
malt  or  hops,  the  use  of  sugar  as  a  sabstitnte  for 
malt  having  been  allowed  from  1847  to  1880,  after 
which  latter  date  any  substitute  for  malt  might 
be  used,  and  quassia  and  any  other  snbstitute 
for  hops  having  been  allowed  to  be  used  since 

im. 

9.  Spruce  beer  is  made  without  cither  malt  or 
hops,  and  the  process  of  manufacture  of  spruce 
beer  is  the  same  as  that  of  botanic  beer,  witn  the 
exception  that  spruce  tops,  or  extract  of  spmce, 
are  used  for  flavouring  instead  of  herbs. 

10.  Ordinary  ginger  beer  brewed  with  yeast 
and  sugar  and  sold  at  a  halfpenny  or  a  penny  per 
bottle  nas  been  knr.wn  to  attain  by  process  of 
fermentation  to  aa  much  as  8  per  cent,  of  proof 
spirit. 

11.  This  botanic  beer  was  the  same  in  manu- 
fiMrture  and  alcoholic  strength,  and  was  admitted 
to  be  to  all  intents  and  purposes  the  same  article 
as  the  liquor  bearing  the  aune  name  which 
formed  the  subject  of  the  case  of  Lwih  t.  Jftttnt, 
reported  in  47  J.  P.  199. 

12.  The  instices  who  heard  the  said  information 
determined  that  the  respondent  was  not  gnilty  of 
the  offences  charged  against  him. 

13.  It  was  contended  on  behalf  of  the  appellant 
tliat  upon  the  facts  proved  Summers's  Botanic 
Beer  was  beer  within  the  meaning  of  the  Acts 
relating  to  excise  licences  for  the  sale  of  beer  as 
interpreted  and  extended  by  43  ft  44  Vint.  c.  20, 
s.  2,  and  by  48  &  49  Vict.  c.  51,  s.  4,  and  that  the 
re^ndent  required  an  excise  licence  for  the  sole 
of  It  by  retail  not  to  be  drunk  or  consumed  upon 
tiie  house  and  prpmjse»,  where  sold  under  the  pro- 
visions of  the  said  Acts,  and  bad  by  reason  of  not 
havii^  Buch  licence  become  liable  apon  each  of  the 
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said  informations  to  the  penalty  of  lOZ.  imposed, 
by  sect.  17  of  the  Act  4  &  5  Will.  4,  c  85. 

14.  It  waa  contended  on  behalf  of  the  respon- 
dent that  the  article  was  not  beer  within  th& 
meaning  of  those  Acts,  and  that  theref(ve  no 
licence  was  required  tor  its  sale  by  the  respon- 
deat. The  respondent  farther  contended  that  the 
case  of  Lectk  v.  2£innt  decided  that  Summers's 
Botanic  Beer  was  not  any  description  of  beer 
within  the  meaning  of  the  interpretation  clauso 
of  the  Inland  Bevenue  Act  of  1880,  and  that  I 
was  bound  by  such  case,  inasmuch  as,  according  to 
the  respondent's  argument,  the  Inland  Bevenue 
Act  of  1885  hod  ^tven  no  such  new  definition  of 
"  beer  "  as  would  include  the  liquor  in  question. 

15.  I  was  of  opinion  that  Summers's  Botanic 
Boer  waa  beer,  and  as  such  came  within  the  pro- 
visions of  the  above-mentioned  Acts.  If  tho 
court  should  be  of  opinion  that  I  was  right  the 
conTicti<ms  and  f>rders  allowing  the  appeus  are 
to  stand.  If  the  court  should  be  of  opinion  thab 
I  was  wrong,  then  the  appeals  are  to  be  dismissed, 
with  102.  costs  to  the  respondent. — M.  C.  Bus- 
yard,  Q.C. 

Sect.  17  of  4  &  6  Will.  4,  c.  85.  imposes  a 
penalty  of  10'.  upon  every  person  who  snail  sell 
beer,  cider,  and  perry  by  retail  not  to  be  drank, 
or  conanmed  on  the  premises  withont  having  an 
excise  retail  licence  in  force  anthorising  him  to  do 
so. 

By  43  &  44  Vict.  c.  20,  s.  2,  beer  includes  all 
porter,  spruce  beer,  and  black  beer,  and  any  other 
description  of  beer. 

Sect.  4  of  48  &  49  Vict.  c.  51,  provides  that 
the  term  beer  in  the  Inland  Bevenue  Act  1880 
shall  be  construed  to  extend  to  any  liquor  which, 
is  made  or  sold  as  a  description  of  beer,  or  oa  a 
substitute  for  beer,  and  which  on  analysis  of  a 
sample  thereof  at  any  time  sh^l  be  found  to  con- 
tain more  than  the  per  centum  of  proof  spirit. 

Alfred  Young  for  the  appellant. — It  was  never 
contemplated  by  the  L^isUture  that  botanic  beer 
should  be  sul^ect  to  duty  under  the  Beronue  Act. 
I  rely  on  the  caM  of  Leah  v.  Mirmt  (47  J.  P. 
198),  where  Pollock  and  Hnddleston,  BB.  hcAd 
that  this  particular  beer  was  not  beer  within 
the  meaning  oi  4  &  5  Will.  4,  c.  85,  and  the  43 
&  44  Vict.  c.  20,  B.  3.  It  has  not  been  found 
that  it  is  a  "  substitute  for  beer,"  and  therefore 
the  extended  meaning  pointed  oat  in  the  Act  of 
1885  does  not  apply. 

Sir  R.  E.  Webater,  A.-G.,  SirS.  Clarice,  S.-G., 
J.  H.  Etherington  Smith,  and  E.  W.  Garrett  for  the 
Crown. 

BixXAK,  J. — ^It  is  nnnecessazy,  I  think,  to  go 
into  all  the  statutes  that  have  from  time  to  time 
been  passed  as  to  what  is  snd  what  is  not  beer. 
It  is  sufficient  to  allude  only  to  the  Acts  of  1880 
and  1885.  The  former  has  the  following  defini- 
tion  of  beer,  viz.,  "  beer  includes  ale,  porter, 
spruce  beer,  and  black  beer,  and  any  description 
of  beer."  Now  this  very  article  which  is  now  in 
dispute,  Summers's  Botanic  Beer,  became  the 
subject  of  a  case  under  that  statute,  and  Pollock 
and  Huddleston,  BB.,  who  heard  that  case,  held 
that  this  article  was  not  within  the  definition. 
Then  came  the  48  &  49  Vict.  c.  51,  which  contains 
a  fresh  definition  of  beer,  and  it  appears  to  me, 
when  that  definition  is  read,  it  is  impossible  to 
escape  from  the  conclusion  that  what  the  Legis- 
lature there  intended,  and  what  they  h%veeffectedt 
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was  to  remedy  the  defect  of  Leah  v.  Minn$,  which 
held  that  this  article  was  not  a  deacription  of 
beer  liable  to  be  dealt  with  by  the  excise,  and 
they  use  fresh  words  with  the  very  intention,  aa 
it  seems  to  me,  of  including  it,  because  what  they 
sAy  is  that  "  beer  in  that  Act  shall  be  construed 
to  extend  to  any  liquor  which  is  sold  as  a  descrip- 
tion of  beer,  and  which  on  analysis  of  a  sample 
thereof  shall  be  fonnd  to  contain  more  than  2  per 
cent,  of  proof  spirit.  Now,  what  is  the  meanins;  of 
those  words  P  It  appears  to  me  it  is,  yon  shall 
not  sell  anything  caibng  it  a  kind  of  beier  which 
shall  have  in  it  more  than  a  certain  amount  of 
proof  spirit,  withont  being  liable  to  pay  and  to 
be  dealt  with  by  the  Excise  exactly  as  if  it  was 
beer  made  of  malt  and  hops,  or  any  other  beer. 
That  appears  to  me  to  be  the  plain  intention  of 
the  Legislature.  The  words  "  sold  as  a  description 
of  beer  "  seem  to  me  to  mean  sold  as  beer  with 
any  epithet  describing  it,  and  "  botanic ia  an 
epithet  describing  it,  so  that  it  is  sold  as  a 
description  of  beer.  There  is  no  way  of  con- 
stming  the  clause  consistently  with  the  ordinary 
use  of  the  English  laTif^nage,  which  would  not 
include  this  beer.  V^'iih  regard  to  the  doubts 
which  may  exist  as  to  whether  or  not  Leah 
T.  JIftnni  was  rightly  decided  npon  the  former 
statute,  or  how  far  u>e  words  there  used  wonld 
liaTe  covered  any  particular  article,  or  any 
particular  liquor,  I  think  we  have  nothing  to 
do  with  them  now,  except  so  far  as  the  decision 
in  that  case  enables  ns  to  see  what  the  Legis- 
lature were  dealing  with  in  this  particular 
section.  I  think  the  object  of  the  Legislature 
was  to  get  rid  of  the  donbt  which  was  raised  by 
that  case,  or  even  of  the  decision  of  that  case, 
assuming  it  to  be  not  doubtful,  and  to  include 
this  very  thing  which  was  then  in  question  and 
which  tben  escaped. 

Hawkiks,  J.—t  am  of  the  same  opinion.  The 
i]ne8tion  here  is  whether  or  not  the  present  appel- 
laub  is  liable  to  p^  for  an  excise  licence  aa  for 
the  sale  of  be«r.  Under  the  Act  of  188^,  if  the 
decision  of  Leah  v.  Minns  is  correct,  as  to  which  I 
have  much  doubt,  it  has  been  bald  that  selling 
botanic  beer  would  not  make  him  so  liable.  The 
Itegislatnre  thought  fit  however,  in  the  year  1885, 
tiliat  decision  having  taken  place  in  1883,  to 
pass  this  enactment :  "  The  term  beer  in  the 
Inland  Bevenne  Act  1880  shall  be  construed  to 
extend  to  any  liqaor  which  is  made  or  sold  as  a 
description  of  beer  or  as  a  substitute  for  beer,  and 
which  on  analysis  of  a  sample  thereof  at  any  time, 
ahall  be  fonnd  to  contain  more  than  2  per  cent,  of 
proof  spirit."  But  it  is  ssid  that  botanic  beer, 
which  on  analysis  is  found  to  contain  more  than 
2  per  cent,  of  proof  spirit,  does  not  come  within 
the  meaning  m  the  Act.  I  must  say  I  think  it 
does.  It  is  a  liquor  which  is  undoubtedly^  made 
and  sold  and  described  as  beer,  therefore  it  is  sold 
as  a  desci-iption  of  beer,  or  at  all  events,  if  it  is 
not  BO,  it  must  be  sold  as  a  substitute  for  beer, 
and  I  cannot  see  how  there  can  be  a  donbt  about 
it.  Looking  ab  paragraph  5  of  the  case  I  find 
this  description  of  the  liquor :  It  has  the  colour 
of  beer,  and  by  a  witness  who  tasted  it,  and  whose 
evidence  was  uncontradicted,  it  was  said  to  have 
the  taste  and  flavour  of  beer.  Then  it  is  admitted 
to  be  indistinguishable  in  its  essential  ingp;<edients 
from  spruce  beer,  which  was  found  to  be  beer 
under  the  statute  of  1880.  Upon  the  learned 
judges  holding  in  Leah  v.  Minne  that  botanic 
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beer  was  not  a  beer,  the  Legislature,  in  order  to 
correct  what  seems  to  me,  if  that  decision  is  right, 
aa  omission  in  the  Act  of  1880,  proceeded  to  paae 
this  4th  sectitm  with  the  very  object  as  it  would 
seem  of  rectifying  tiie  omission.  I  am  of  opanioB 
that  this  appral  must  be  dismissed. 

Appeal  ditmitted. 

Solicitors  for  appellant,  Aldridge,  Thorn  and 
3fbrrt<,  for  Acton  and  MarrioU,  Nottingham. 

Solicitor  for  respondent,  Solidtor  for  ZnlaiwI 
Revenue. 
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COURT  OF  APPEAL. 

Friday,  Dec.  10, 1886. 

(Before  Lord  Eshbb,  IhLB^  Ldtdlit  and  LoEZt, 
LJJ.) 

YlLMONT  V.  BSVTLKT.  (s) 

Sale  of  good* — Contra^  of  sale  obtained  hyfaUe 
pretences — Conviction  of  frandidtni  huyer — Sa- 
vesting  of  property — Bona  fide  purehoMr— Order 
ofresUiuivntr-^  25  Vict.  c.  96,  a.  100. 
By  ^  2$  Viei.  c  96,  ».  100,  "  If  any  peraom 
^uUly  ofif  ewih  .  .  .  miedemeanour  at 
tt  mmtioned  in  ihi$  Act  .  .  .  (vihiek  tneZtuZet 
ihe  misdemeanour  of  obtaining  goods  hy  /olse  pre- 
tencea)  .  .  .  shall  be  indid^for  sue&  offeneet 
hyoronbehalfqftheownerciftJiepn^erty  .  .  . 
and  convict^  thereof,  t»  such  ease  the  property 
ehall  be  restored  to  the  ovmer  or  his  represerUaiive  ; 
and  in  every  case  in  this  section  aforesaid,  the 
eowi  before  toAom  any  person  shall  be  tried  for 
any  such felony  or  misdemeanour  shtUl  havepower 
to  aioardfrom  ttms  to  time  writs  of  resiUuiim 
for  the  aaxd  property,  or  to  order  the  rasfAutim 
thereof  in  a  summary  manner. 
Seldt  that  if  a  contract  for  the  sale  of  goods  has 
hean  obtained  by  false  pretences,  and  the  owner  of 
ihe  goods  has  prosecuted  the  mitdemeanant  to 
eonvietion^  the  property  in  the  ^oods  rsceris  t»  As 
otmer  at  ike  time  of  tha  conetetwa,  ami  hs  em 
iheak  recover  ihem  from  any  person  in  whose 
possession  they  are,  even  though  thai  perton  pur' 
chased  them  bond  fide  in  market  overt  or  wiOumt 
notice  of  the  fraud. 
Koyce  v.  Newington  (39  L.  T.  Bep.  N.  8.  535; 

4  Q.     Div.  32)  overruled. 
Judgment  cf  Denman,  J.  reversed. 
This  was  an  appeal  from  a  judgment  of  Denman* 
J.  upon  an  interpleader  issue. 

The  goods  which  were  the  subject  of  the  inter- 
pleader issue  were  sold  by  Gl^pin  and  Crochard, 
who  carried  on  business  at  Amiens,  in  France,  to 
one  Eodder  in  England.  The  contract  of  sale 
was  induced  by  false  pretences  on  the  part  of 
Hodder.  The  goods  having  been  sent  to  Hodder, 
he  pledged  them  to  Dobree,  who  stored  them  in 
the  shop  of  one  Starbuck,  in  the  city  of  London. 
While  they  were  exposed  for  sale  in  the  shop  of 
Starbuck  the  defendant  Bentlev  purchased  them, 
and  Starbuck  was  instructed  oy  Dobree  to  hold 
them  to  the  defendant's  order. 

The  fraud  having  been  discovered,  Hodder  was 
indicted  and  convicted  for  having  obtained  the 
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gooix  by  lalse  pretences,  hut  an  application 
Blade  at  his  trial  for  an  order  for  tliie  restitn- 
tion  of  the  goods  to  Galpin  and  Crochard  waa 
nfnscd.  ^ 

The  plaintiff  Yilmonk,  as  tmstee  in  the  liqtri- 
dation  of  G^pin  and  Croobuvt,  oUimed  the  goods 
from  StarfoacK,  who  interpleaded,  and  thereqpoa 
the  issue  ma  directed  to  try  the  right  to  the 
ftoods. 

The  issne  was  tried  1^  Denman,  J.  without  a 
jiny  aad  jad^ment  was  g^ven  for  the  defendant, 
die  learned  judge  holding,  on  the  anthoritT  of 
JToyee  t.  Nemngton  [3&  L.  T.  Bep.  K.  S.  535; 
4  Q.  B.  Div.  32),  that  m  a  ease  of  obtaiaing  goods 
hf  hiae  pretences  the  property  in  them  does  not 
revest  in  the  owner,  under  ^  &  25  Vict.  c.  96. 
8. 100,  upon  his  prosecnting  the  miadeipeanant  to 
cwTiction.  as  against  a  Mi%d  fide  pare  baser  for 
Talae  withont  notice  of  the  f  rand. 

The  plaintiff  appealed. 

By  21  Hen.  8,  c.  11 :  *'  If  any  felon  hereafter  do 
rob  or  take  away  any  money,  goods,  or  chattels 
from  any  of  the  king's  subjects,  their  person 
or  otherwise,  within  this  realm,  and  thereof  the 
Hid  felon  or  felons  be  indicted  and  after  arraigned 
of  the  same  felony  and  loand  goil^  tlureoC^the 
puty  so  robbed  or  owner  shall  m  restored  to  his 
said  money,  goods  and  chattels ; "  and  the  jostiees 
before  whom  the  felon  is  foand  guilty  may  "  award 
writs  of  restitution  for  the  said  money,  goods, 
and  chattels  in  like  manner  as  though  any  such 
fdoo  were  attainted  at  the  snit  of  the  party  in 

By  24  &  25  Yict.  c.  96,  s.  100 : 

Ba&7  peraoD  gnilt?  of  anjr  snob  felony  or  niademeaaoor 
M  w  mentioned  in  ttuB  Aot,  in  atealing,  taking,  ob- 
taining, extortinfT,  embescling,  ooiiTertitig',  or  dispoainf 
flC,  cir  in  knowingly  reoeiTiiig  any  chattel,  aanaj, 
THBabla  Beonrity,  or  other  property  whataoerer,  sbul 
btfadioted  for  sooh  offenoa,  byoroatbehelialf  of  the 
oner  ct  the  proper^,  or  his  exeontor,  or  adnunistrator, 
and  conTiotea  thereof,  in  anoh  oase  the  property  ehall  be 
restored  to  the  owner  or  bia  iwreseatative ;  and  in  eveiy 
QMS  in  this  notion  afoceiaid,  the  ooort  before  whom 
aqy  parson  ■hall  be  tried  for  any  each  felony  or  nda- 
daHaaoor  ahall  hare  power  to  award  from  time  to  time 
writi  of  restitntion  for  the  said  property,  m  to  order  the 
reetitation  thereof  is  a  soBuaary  nuumer ;  prorided  that 
if  it  iliall  appear  before  any  award  or  order  made  that 
any  Tslnable  aoemitj  shall  have  been  bond  fids  paid  or 
diwharged  by  some  person  or  body  oorporate  liable  to 
tiie  payment  thereof,  or,  being  a  negotiable  instrament, 
daU  hare  been  bond  fids  taken  or  reoeired  fay  transfer 
or  deliTery,  by  some  person  or  body  oorporate,  for  a 
jost  and  Talnable  consideration,  without  ai^  notioe  or 
withont  any  reasonable  cause  to  snspeot  tliat  the  same 
had  hj  any  felony  or  miademeanonr  men  stolen,  taken, 
ebtaiaed,  extorted,  embeszled,  oonrerted,  or  disposed 
of,  in  sack  ease  the  oourt  shall  not  award  or  order  the 
nstatotun  of  saoh  seoonty. 

Aihuthnot  and  Charle$  XatiheiKi  for  the  plain- 
tiff^The  judgment  of  Denman,  J.  was  foimded 

rt  the  case  of  3£ouet  r.  Neuintdtm  (39  Xi.  T.  Bep. 
B.  535  ;  4  Q.  B.  Dit.  32),  wluch  no  doabt  sap 
his  judgment,  but  which  waa  wrongly 
ed.  That  case  is  in  apposition  to  the  prin- 
ciples laid  down  in  former  decisions.  Horwoody. 
AatA  (2  T.  B.  750)  and  SeaUttrgood  v.  Sylvetter 
(15  B.  506)  were  decisions  upon  the  statute 
21  Hen.  8,  c.  11,  bnt  those  cases  decided  that  the 
property  in  the  goods  stolen  revested  in  the 
original  owner  as  against  an  innocent  purchaser 
in  market  overt.  At  the  time  of  Bcatiergood  t. 
B^Xvaier  that  law  was  so  certain  that  the  only 
contest  was  whether  the  obtaining  of  an  order 
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of  restitution  was  a  condition  precedent  to  the 
reooveiy  of  the  goods : 

Parktr  t.  Patrick,  5  T.  B.  175  ; 
PMtt.  Hantphrm.  3  A.  *  E.  486;  3  Inst.  714; 
Fottsr  T.  Matthim,  48  L.  T.  Asp.  N.  S.  915  ; 
8Q.£.IHv.lO». 

The  latter  statute,  24  A  25  'Vlot.  o.  96,  a.  100, 
ongfat  to  be  cmistmed  the  same  wa^r.  Moreover, 
it  haa  been  construed  the  same  way  in  the  case  of 
Lmdaay  t.  Gu-ndy  (34  L.  T.  Bep.  S.  S.  314; 
1  Q.  B.  Dir.  348).  The  only  explanation  of  the 
decision  in  MoyeeT.  Newington  is  that  the  learned 
judge  in  that  case  misapprehended  the  effect  ot 
HoTwood  T.  Smiik  (u&t  sup.)  and  of  Xmdsay  t. 
Gundy  {vhi  mnp.).   They  also  ci&ed 

Reg.  T.  Standijfe,  11  Cox  C.  C.  318 : 
SidMng  v.  B»vp»,  21  L.  T.  Bep.  K.  S.  754. 

Lumley  Smith  Q.C.  and  C.  B.  /ones  for  the 
defendant. — ^The  ^fendant  was  a  purchaser  in 
market  overt,  ho  was  also  a  purchaser  from  a 
person  who  held  them  onder  a  voidable  title, 
but  whose  title  had  not  been  avoided  at  the 
time  of  the  sale.  As  such  he  is  even  in  a 
better  position  than  a  purchaser  in  market 
overt :  (Moyce  v.  Newington,  vH  sup.)  That' 
case  was  a  considered  jndgment  of  the  Queen's 
Bench,  and  is  exactly  on  all  fours  with  the 

E resent  case,  and  is  directly  in  the  defendant's 
Lvour.  In  IdiidMay  v.  Cunay  (u&t  sup.)  the  goods 
were  not  in  the  defendant's  possession,  and 
therefore  the  court  has  really  to  construe  24  &  25 
Vict.  c.  96.  s.  100  for  the  first  time.  The  reason- 
able oonstmotion  is  that  where  goods  have  been 
so  obtained  from  an  owner  that  the  property  in 
th«n  never  passed  from  him,  e.g.,  by  a  bare  ulae 
pretence,  then  he  is  to  have  the  additional  remedy 
of  an  order  of  restitution ;  but  whea  the  property 
haa  pused  firom  him,  th«i  he,  having  enabled  a 
fraad  to  be  committed,  is,  of  the  two  innocent 
persons,  the  one  who  ought  to  sofEer  the  loss: 
iBaheoch  v.  Laiaton,  41  L.  T.  Bep.  IS.  S.  252; 
4  Q.  B.  Div.  394.  at  p.  400.) 

Lord  BsHut,  M.B.— I  think  that  this  appeal 
must  be  allowed.  The  question  depends  on  cha- 
construction  to  be  placed  on  the  statute  24  25 
Vict,  c  96.  Bytbeoldstatuteof  21Een.  e,c.  11, 
it  was  enacted  that  when  goods  had  been  atolen 
and  the  thief  had  been  convicted  by  means  of 
evidraice  given  by  the  owner,  then  the  owner 
should  be  **  restored  to  his  goods,"  and  that  pro-' 
vision  was  held  to  apply  even  though  the  goods 
had  been  sold  in  market  overt.  Lord  Coke  stated 
it  at  2  Inst.  714,  and  the  decision  which  so  decided 
was  the  case  of  Horwood  v.  SmWh  {uhi  sup.).  I 
will  ior  a  moment  consider  the  effect  of  that 
decision.  The  thief  of  stolen  goods,  or  someone 
who  has  obtained  poeses 

sdls  them  in  market  ov«rt,  the  reanlt  of  that  is 
that  at  common  law  the  right  of  the  pnrchaoer 
who  has  bought  them  in  market  overt  cannot  be 
challenged.  At  common  law  the  property  ha^ 
passed  to  the  purchaser  upon  the  saie^  and  there*, 
fore  the  property  has  passed  away  from  tiie 
original  owner.  But  then  comes  ttw  statute  of 
Hen.  8,  which  says  that  under  certain  circnm* 
stances  the  owner  shall  be  "  restored  to.bis  goods.'* 
That  statute  was  not  wanted  except  in  the  uase 
where  the  goods  had  been  sold  in  market  overt, 
because  that  was  the  only  case  in  which  the 
property  passed  away  from  the  original  owner. 
In  order  to  induce  persons  from  whom  goods  had 
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been  atolea  to  proaecate  the  thief,  the  Legislature 
tfaoaffht  it  right  to  intervene  between  a  real  owner 
and  the  person  who  had  pnrchased  the  goods  in 
market  orert.  The  L^slatnre  thongUt  that,  of 
the  two  persons  interested  in  the  goods,  they  ought 
to  prefer  the  original  owner  when  he  prosecuted 
the  thief  to  conviction,  and  in  that  case,  and  in 
that  case  only,  the  propertj  is  to  be  restored  to 
the  owner,  and  the  court  is  to  order  the  restitution 
of  the  property.  Against  whom  is  such  an  order 
of  restitution  to  be  made  ?  It  clearly  can  only  be 
made  against  the  person  who  has  the  goods  in  his 
possession  at  the  time  of  the  order,  and  the 
making  of  the  order  or  not  is  in  the  discretion  of 
the  court,  although  the  first  part  of  the  section 
says  that  the  goods  shall  be  restored.  When  are 
the  ffoods  to  be  restored  to  the  ori^^inal  owner?  The 
«Ticfent  meaning  of  the  statute  is  that  they  are  to 
be  restored,  or  rather  the  property  in  tfaein  is  to 
pass  again  to  the  orinnal  owner,  at  the  moment 
of  the  coariction.  If  the  goods  were  sold  in 
market  overt  and  the  property  in  them  had  passed 
by  that  sale  to  the  purcl^ser,  then  in  the  interval 
between  the  sate  and  the  conviction  of  the  thief 
the  property  was  not  in  the  original  owner,  and 
be  cannot  complain  of  anything  which  has  been 
done  with  the  eoods  during  that  interval.  That 
was  in  effect  the  conntrncLion  which  was  placed 
Dpon  the  statute  of  Hen.  8  in  Honoood  v.  Smith 
{uli  8up.)  and  afterwards  act«d  upon  in  Scaitergood 
V.  Sylvester  {ubt  8up.),  and  I  do  not  think  that 
anyone  has  ever  attempted  to  overrule  it.  Now 
we  come  to  the  statute  24  &  25  Vict.  c.  96,  s.  100. 
That  statute  deals  with  a  new  series  of  trans- 
itions, but  it  deals  with  them  precisely  in  the 
same  way  as  the  old  statnte  dealt  with  goods 
which  had  been  stolen  and  sold  in  market  overt, 
and  it  must,  I  think,  be  inferred  that  it  was 
intended  to  ru^late  the  ri^ts  of  the  parties 
interested  in  the  same  Mnj.  It  deals  with  the 
case  of  goods  obtained  by  mlse  pretences.  Now, 
there  are  two  ways  of  obtaining  ffoods  by  false 
pretences.  They  may  be  obtuned  by  a  bare  false 
pretence,  in  which  case  the  property  in  them  does 
not  pass,  and  there  is  no  reason  for  the  statnte ; 
or  they  may  be  obtained  by  a  taise  pretence  on 
which  is  founded  a  contract  of  sale,  and  in  that 
tsase  the  property  in  the  goods  passes  to  the 
purchaser.  The  contract  of  sale  is  not  void,  it  is 
only  voidable,  and  nntU  the  time  when  it  is 
avoided  the  property  in  the  goods  remains  in 
the  purchaser;  and  the  contract  never  could 
in  the  absence  of  the  statute  be  avoided  against 
any  person  who  had  innocently  bought  the 
0oods  from  the  misdemeanant.  This  latter  case, 
ther^Eore,  was  tiie  <mly  case  in  which  the 
statnte  was  wanted,  and  it  is  against  that  rase 
gnly  that  the  statute  is  aimed.  Therefore,  if  I 
were  now  considering  this  statute  for  the  first 
time,  I  should  clearly  be  of  opinion  that  it  was 
intended  to  apply  to  the  case  where  the  goods  had 
passed  from  the  hands  of  the  misdemeanant  into 
the  hands  otthe  innocent  person,  and  that  it  was 
intended  to  deal  with  those  goods  just  in  the 
same  way  as.  goods  stolen  and  sold  in  market 
overt  bad  been  dealt  with  by  the  statute  of  Hen. 
8.  Upon  the  conviction  of  the  thief  or  the  mis- 
demeanant, the  original  owner  can  recover  the 
goods  from  any  innocent  person  in  whose  hands 
they  are.  But  I  am  not  now  considering  the 
Rtntnte  for  the  first  time,  the  constmction  which 
1  have  placed  upon  it  is  in  accordance  with  what 
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was  said  by  the  judges  in  decidii^  iitndMir  v. 
Cundy  {ubi  sup.).  In  that  case  Blackbom  J. 
refers  to  the  judgment  of  Bnller  J.  in  the  case  <A 
Horvmod  v.  Bvnith  {uhi  tup.)  and  continnes  in  these 
words :  "  iQtering  the  words  very  slightly  they 
would  anply  to  the  present  case.  When  did  tM 
plaintiffs  property  begin,  that  is  to  say,  be^ 
after  the  time  the  defendants  had  got  the  goods 
in  this  case  P  Not  till  after  the  conviction  of  the 
person  guilty  of  the  frand,  because  before  tlut 
time  the  property  had  been  altered  by  a  hon^fd» 
purchase  from  a  person  who  held  tnem  under  a 
voidable  but  not  void  contract.  Altering  these 
few  words,  everything  in  the  judgment  of  Boiler, 
J.  is  applicable  to  the  present  case."  Farther  on 
in  his  indgment  Blackburn,  J.  says:  "Andoe^ 
tainly,  looking  to  the  plain  meaning  of  the  words 
'  if  the  guilty  person  shall  be  tKmricted  the  pro- 
perty shall  oe  restored,'  one  would  say  it  means 
the  property  shall  be  resrored  frmn  that  time,  not 
that  it  shall  be  considered  to  have  bem  restored. 
The  case  of  Horwood  v.  Sttu^  shows  decided^ 
that  the  latter  is  not  the  meaning.  And  in  the 
case  of  Scaitergood  v.  Byhetter,  though  that  was 
not  the  point  before  the  court,  the  court  ufed 
language  which  shows  veir  strongly  that  they 
had  in  their  minds  that  the  right  to  the  stolea 
property  was  only  from  the  conviction,  and  that 
then  it  was  a  fresh  title  that  was  given."  What 
can  be  plainer  than  that  ?  Lush,  J.  in  the  same 
case  said :  *'  It  appears  to  me  that  this  case  is 
precisely  analogons  to  the  case  of  Horwood  v. 
Smiih.  The  difference  between  that  case  and  the 
present  is  that,  there  the  goods  had  been  stolen, 
but  then  they  had  been  sold  in  market  overt 
which  passed  the  propertv,  and  the  defendant  in 
that  case  bought  them  in  market  overt,  and 
therefore  he  acquired  a  good  title;  inst  as  the 
defendants  hwe  acquired  a  good  title  by  the  hot>& 
fide  pnrdtase  from  the  fraudulent  buyer.  The 
defendant  in  that  case  cold  the  goods  again,  tnd 
after  that  the  thief  was  convicted.  Then  arose 
the  question  whether  the  original  owner  of  the 
goods  could  claim  them  against  the  defendant,  who 
had  bought  the  goods  in  market  overt  and  add 
them  before  conviction,  and  the  court  held  be  conld 
not."  I  think  it  cannot  be  doubted  that  ia  thst 
case  of  Lindsay  v.  Cundy  the  court  was  of  opinion 
that  the  later  Act  was  intended  to  operate  in  the 
same  manner  as  the  earlier  Act.  Now,  the  case 
of  Moyce  v.  Netoington  («6£  stip.)  no  doubt  presents 
a  diEGculty,  and  the  difficulty  is  increased  by  the 
fact  that  the  judgment  in  that  case  was  a  con- 
sidered jndgmont  of  the  Queen's  Bench  Division. 
That  judgment,  however,  is  directly  in  conflict 
with  what  was  said  in  tdndsay  t.  Cundv,  and  I 
think  it  is  plun  that  Cockbum  G.J.  misnncwrstood 
the  intention  of  the  decision  in  that  case  and  also 
in  the  case  of  Sorwood  v.  8mUh.  I  am  obliged  to 
come  to  the  conclusion  that  Moyee  v.  Newinglim 
was  wrongly  decided,  because  I  cannot  see  how  it 
is  consistent  with  the  ordinary  meaning  of  the 
words  of  sect.  100  of  24  &  25  Vict.  c.  96.  If  the  case 
of  Nickling  v.  Heaps  {uhi  sup.)  really  decided  what 
it  is  supposed  to  nave  decided,  then  I  think  it  is 
wrong,  but  I  confess  that,  as  reported,  the  case  is 
unintelligible  to  me.  I  think  that  the  plaintiff  is 
entitled  to  recover  these  goods  from  the  defendant, 
and  that  this  ^peal  must  be  allowed. 

LiNDLir,  L.J. — In  this  case  it  is  conceded  that, 
except  for  24  &  2S  Vict.  p.  96.  s.  100,  the  de- 
fendant would  have  a  valid  tit'c  to  th^  goodn. 

Digitized  by  VjOOglC 


YlLXONT  «.  BlNTLET. 


juj7.  MB?.]  THE  LAW  TIMES.  [Vol.  lvl.  N.B.-S21 


Ct.  ox  Art.'} 


because  he  was  a  bond  fide  purchaser  from  a 
swindler,  who  had  a  voidable  title  and  who  sold 
them  to  the  defendant  before  his  title  was  avoided. 
But  then  sect.  100  says  that,  on  the  conviction  of 
the  swindler  '*  the  prc^ierty  shall  be  restored  to  the 
owner,"  and  by  the  owner  ia  no  donbt  meant  the 
person  who  was  cheated.  The  Act  does  not  say 
who  it  is  that  is  to  restore  the  property,  but  of 
course  it  can  only  be  the  person  who  has  posses- 
sion of  it.  I  am  of  opinion  that  the  construction 
which  has  been  put  upon  this  Act  and  tbe  earlier 
Acts  is  a  right  construction,  and  that  the  person 
who  is  to  restore  the  property  is  the  person  who 
has  it  at  the  time  of  tne  conviction.  It  is  old  law 
that  a  purchaser  of  stolen  property  in  market 
overt  must,  on  the  conviction  uf  the  thief,  restore 
the  property  to  the  original  owner,  if  he  then  has 
the  goods  in  his  possession,  and  it  has  been  decided 
that  a  bond  fide  purchaser  for  value  from  a  person 
who  has  a  voidable  title  stands  for  this  purpose 
in  the  same  position.  In  Lindsay  v.  Cundy  {uhi 
ntp.)  the  foundation  of  the  decision  wae  that  the 
purchaser  had  not  the  goods  in  his  possession 
when  he  was  sued  by  the  owner,  he  had  sold  them 
^ain.  I  cannot  find  any  difference  of  opinion  as 
to  applying  the  Act  to  the  case  of  a  bona,  fde 
purchaser  who  has  the  goods  in  his  possession, 
except  in  the  cases  of  Moyee  v.  Netoinglon  (ubf  $up.) 
and  Niekling  v.  ffeapa  (ubl  tup.).  Moyea  v. 
Newingion  was  no  doubt  exactly  on  all-fours  with 
the  present  case,  but  I  think  it  was  wrongly 
decidfMi,  and  was  founded  on  a  misapprehension  of 
Lindsay  v.  Cundy  and  Honoood  v.  Smith.  I  do 
not  gather  from  the  report  what  was  the  real 
raiio  decidendi  in  Nidiling  v.  Seapt.  I  decide  the 
present  case  upon  that  which  I  oelieve  to  be  the 
true  construction  of  tbe  Act  as  is  shown  by 
Honoood  y.  Sihith  Ivhi  tiip.)  and  Scatiergood  v. 
Sylretter  (ubi  tup.). 

Loras,  L.J. — I  think  that  Horvood  v.  Svtith  {ubi 
mtp.)  and  Litidtay  v.  Cundy  (vhi  tup.)  govern  the 
present  case.  They  decide  that,  upon  the  con- 
viction of  aperson  for  felony  or  for  misdemeanour 
in  fnndulently  obtaining  goods,  the  property  in 
the  goods  is  restored  to  the  owner  by  the  statute, 
and  that  it  ia  restored  to  him  both  as  against  a 
purchaser  in  market  overt  and  as  against  a  bond 
Jide  purchaser  from  the  frandulent  onyer  whose 
title  is  voidable.  But  tbe  restoration  of  the 
property  to  the  original  owner  is  to  date  from  the 
conviction,  and  it  follows  that  it  is  to  be  restored 
only  as  against  tbe  person  in  whose  possession  the 
goods  are  at  the  time  of  conviction,  and  it  does 
not  render  a  bond  fide  purchaser  responsible  for 
any  deidtngs  with  the  goods  prior  to  tbe  con- 
viction. I  think  that  Ifoyce  v.  Newington  was 
wrongly  decided,  and  that  the  effect  of  the  earlier 
cases  was  misapprehended  ia  the  judgments.  As 
to  the  case  Niekling  v.  Heapa  {ubi  tup.),  I  confess 
I  do  not  understand  it.  I  am  of  opinion  that 
this  appeal  should  be  allowed,   jp^^  allowed. 

Solidtors  fbr  pliuntifl  Bhmt  aad  Lateford. 
8(didton  for  defendant,  PAsbw,  Sidgmek,  and 
Biidlt. 
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Wednetday,  May  26, 1886. 

(Before  the  Lord  Chancellor  (Eerschell),  Lord 
EsHEE,  M.Il.,  and  Fry,  L.J.) 

Reg.  c.  The  Jodse  of  the  Bloomsbury  Cod»tt 
Court,  (a) 

Parliamentary  election — Taxation  of  returning 
oMcer'a  charges  —  ParHamentary  Electiont 
[Returning  O^leera)  Act  1876  (38  ^  39  Vict, 
c.  84),  t.  ^— "Apply  to  the  court,"  meaning  of. 

By  tect.  4  of  ^  ^  59  Vict.  c.  8+,  it  i$  enacted 
that  an  applicatton  to  tax  the  returning  oj^er't 
charyea  at  a  parliamentary  election  may  be  made, 
within  fourteen  daya  from  the  delivery  of  the 
accoujit,  to  the  County  Court  having  junadtction 
at  the  place  of  nomination  for  the  election. 

Held,  that  an  applicaiion  made  within  the  time 
specified  to  th«  regittrar  of  the  County  Court 
tphen  the  judge  was  not  aitting  waa  properly 
made. 

This  was  an  wpeal  from  a  judgment  of  the 
Queen's  Bench  Division  (Denman  and  Wills,  JJ.), 
reported  at  54  L.  T.  Rep.  N.  S.  616,  discharging 
a  rule  calling  upon  tha  judge  of  the  Bloomsbury 
County  Conrt  uid  the  registrar  of  the  court  to 
show  cause  why  a  writ  of  prohibition  should  not 
issue  to  prohibit  them  from  further  proceeding 
in  the  matter  of  the  taxation  of  the  account  cn 
the  clurges  of  the  returning  officer  for  the  Harrow 
Division  of  the  County  of  Middlesex  at  tbe  last 
parliamentary  election. 

Notice  of  the  rule  was  given  to  the  judge  and 
registrar  of  tbe  County  Court,  and  to  the  respec- 
tive agents  of  the  Conservative  and  Liberal 
candidates. 

The  return  as  to  the  result  of  the  election  for 
the  Harrow  Division  of  the  County  of  Middlesex 
was  made  on  the  15ih  Dec.  1885. 

On  the  30th  Dec.  1885  the  agent  of  each  candi- 
date received  a  copy  of  the  returning  ofBcer's 
charges,  amonnting  to  698Z.  1^. 

On  the  31st  Dec.  1885  the  agents  of  the 
candidates  made  an  application  in  writing  to  ' 
the  registrar  of  the  Bloomsbury  County  Court, 
asking  that  a  day  might  be  fixed  for  taxation  of 
the  returning  officer's  charges. 

The  application,  which  was  filed  by  the  regis- 
trar, was  in  the  following  terms : 

Bird  in  Hand  Court.  76,  Chwprid«,  I<ondon,  E.C., 
Slat  Deo.  1885.  —  H«pbom,  Son,  and  Catlifle.  —  We 
the  nndersifrned  agents  respectively  for  Hr.  William 
Ambrose  and  Mr.  Alfred  Hilner,  oandidates  at  the 
parUamentarr  election  in  the  Harrow  Division  (nomina- 
tion place,  Vetitry  Hall,  Hampstead),  hereby  reqoest 
that  a  day  may  be  fixed  for  tuation  the  re  taming 
officer's  ohargei  for  the  eaid  division.  —  Qbobob 
CuTLirva,  Jan.,  agent  for  Ur.  Ambrots:  JoHM  Wab- 
BCSTON,  agent  for  Mr.  Hilner.— To  the  Beglstrar, 
Bloomflbnry  County  Conrt. 

In  reply  to  this,  the  registrar  appointed  the 
5th  Jan.  1886  for  the  taxation,  but  subseaucntly 
postponed  the  appointment  until  the  2Stn  Jan., 
which  was  the  first  day  on  which  the  court  sat 
after  the  returning  officer's  chaises  had  been 
sent  to  the  agents. 

On  the  25th  Jan.  tbe  iwents  attended  at  tbe 
County  Court,  and  tbe  jndge  directed  the  regis- 
trar to  tax  tbe  charges.  Thereupon  the  retaming 
officer  obtained  a  rule  niai  for  a  prohibition. 

"By  the  Parliamentary  Elections  (Returning 
Officersl  Act  1875  (38  A  39  Vict.  c.  84),  s.  4 : 

Within  tvrenty-one  days  after  the  day  on  irhich  tbe 
(a)  BaporteJ  bj-  A.  A.  Uofsins,  Esq.,  Buriateixit-Lftw 
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xetorn  is  made  of  tlie  venom  dsoted  at  the  election,  the 
letaminif  offloer  ehall  iruumit  to  every  oandidate  or 

other  person  from  vhom  he  olaima  payment,  either  oat 
of  any  deposit  or  otherwise,  of  any  cnar^a  in  respect  of 
the  election,  or  to  the  a^ent  for  eleotion  expenses  of 
any  eooh  oandidate,  a  detuled  aoeonnt  showing  the 
amoanta  of  all  the  cbarffes  claimed  by  the  retiirninfr 
olBoer  in  respect  of  the  election,  and  the  share  thereof 
vhioh  he  olaima  from  the  person  to  whom  the  ocoonst  is 
transmitted.  He  shall  annex  to  the  aooonnt  a  notice  of 
the  plaee  where  the  Tooohera  relating  to  the  aoeoont 
may  be  seen,  and  he  shall  at  all  reasonable  timee  and 
vitnoot  charge  allow  the  peraon  from  whom  payment  la 
olaimed.  or  any  agent  of  each  person,  toinspeet  and  take 
copies  of  the  voachers. 

The  retoming  officer  shall  not  be  entitled  to  any 
charges  which  are  not  doly  incloded  in  his  account. 

If  the  person  from  whom  payment  is  claimed  objeota 
to  any  part  of  the  claim  he  may,  at  any  time  within 
fourteen  days  from  the  time  when  the  aoeonnt  is  tians- 
mitted  to  him,  apply  to  the  oonrt  aa  defined  in  this 
seotion  for  a  taxation  of  the  aooonnt,  and  the  ooort  shall 
hare  jurisdiction  to  tax  the  account  in  each  manner  and 
at  aoch  tame  and  place  as  the  court  fhinks  fit,  and  finally 
to  determine  the  amount  payable  to  the  retarning  oGbjer, 
Uki  to  fine  and  enforce  judgment  for  the  same  as  if  soeh 
judgment  were  a  judgment  in  an  action  in  such  court, 
ana  with  or  without  costs  at  the  discretion  of  the  oonrt. 

The  court  for  the  putposes  of  this  Aot  shall  be,  in  the 
city  oF  Lcmdon,  the  Lord  Mayor's  Conrt,  and  elaeiriiere  in 
Eiqiland  the  Connty  Oonrt,  and  in  Ireland  the  CiTil  Bill 
Conrt,  having  jurisdiction  at  the  plaoe  of  nomination  tat 
the  election  to  which  the  loooeeduigs  relate. 

The  oonrt  m^  depute  any  of  its  powers  or  dutiee  under 
this  Act  to  the  regietnur  or  otiier  principal  ofBoer  trf  the 
oonrt. 

Nothing  in  this  Act  shall  apply  to  the  charge  of  the 
retiuning  ofBoer  for  publication  m  aoooants  of  eleotion 
expenses. 

The  Queen's  Bench  IMvision  was  of  opinion 
that  the  application  to  the  registrar  was  a 
sufficient  application  to  satisfy  toie  statute,  and 
discharged  the  rule. 

The  returning  officer  appealed. 

B.  S.  Glenn  {Bo$e-Innea  with  him),  for  the 
rotammg  officer,  argued  as  in  the  court  below. 

R.  Henn-Collina,  Q.C.  {Fergua$<m  with  him) 
and  E.  W.  Garretty  for  the  candidates,  were  not 
called  upon. 

The  Lord  Chahcellok  (Herschell). — ^It  is  jaro- 
Tided  by  38  &  39  Tint.  c.  84.  s.  4.  that  if  the 
person  from  whom  payment  is  claimed  by  the 
returning  officer  objects  to  the  claim,  he  may 
at  any  time  within  *  fourteen  days  from  the 
time  when  the  account  is  transmitted  to  him, 
apply  to  the  Connty  Conrt,  as  defined  in  the 
section,  for  a  taxation  of  the  accounts.  The 
conrt  so  defined  is  the  conrt  having  jurisdic- 
tion at  the  place  of  nomination  for  the  elec- 
tion. The  proceedings  most  be  taken  in  com- 
pliance with  this  section.  In  the  present  case 
the  application  was  made  1^  letter,  written 
within  the  period  of  fourteen  days  from  the  trans- 
mission of  the  account,  from  the  candidate's 
solicitors,  requesting  that  a  d^f  might  be  fixed 
for  taxation  of  the  retntnin^  officer's  charges. 
The  County  Court  judge  was  not  sitting  when 
that  application  was  made,  and  it  was  not  known 
"where  he  was,  but  it  was  known  that  he  would 
not  sit  again  until  the  25th  Jan.  1886.  It  is  con- 
tended that  the  application  must  be  made  to  the 
judge  sitting  in  court,  but  the  Legislature  must 
have  known  when  the  Act  was  passed,  that  the 
judge  of  a  County  Court  sits  at  intervals  only, 
whilst  the  registrar  is  always  there.  If  the  con- 
struction contended  for  on  behalf  of  the  returning 
officer  is  correct,  it  would,  in  nuuiy  cases,  be  im- 
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possible  to  obtain  taxation,  because  it  would  be 
impossible  to  comply  with  the  provisions  of  the 
section,  and  this  result  would  be  brought  about 
throngh  no  f aalt  of  the  party  applying  for  tax- 
ation. Then  it  is  said  that  this  is  not  so,  becaiise 
by  30  A  31  Yict.,  c.  142,  a.  20,  any  Coim^  Conrt 
jud^  is  enabled  to  do  the  work  of  another  when 
sitting  out  of  that  other's  jurisdiction,  so  that  the 
application  might  be  made  to  any  County  Ccvit 
judge.  I  donbt  extremely  whether  that  seettoii 
applies  in  the  present  case,  where  the  statute  pro- 
vines  that  the  n|:^1ication  is  to  be  made  to  the 
County  Conrt  having  jurisdiction  at  the  place  of 
nomination  for  the  election  to  which  the  proceedr 
ings  relate.  I  see  nothing  to  prevent  the  section 
from  meaning  that  the  application  may  be  made 
by  intimacintr  to  the  permanent  officer  of  the 
court  that  the  candidates  do  so  apply.  I  am, 
therefore,  of  opinion  that  this  apjpucatitm  was 
properly  made.  There  is  no  provision  in  the  Act 
that  the  judge  must  dad  with  the  api^icatttm 
within  anv  limited  time,  and,  as  it  was  properiy 
made,  he  had  jurisdiction  to  deal  with  it  on  the 
26th  Jan.  I  am,  therefore*  of  opuiion  that  the 
appeal  onght  to  be  dismissed. 

Lord  EsHEB,  M.B. — ^I  am  of  the  same  oninion. 
I  agree  that  the  Legislature  must  havelnioim 
that  the  Coonty  Conrt  judge  only  sits  at  inter- 
vals, whilst  the  registrar,  as  Denman,  J.  |»inted 
out  in  the  Divisional  Court,  sits  only  at  his  own 
particular  court,  and  sits  there  from  day  to  day. 

Fky,  L  J*. — I  am  of  the  same  opinion.  I  agres 
with  Wills,  J.  that  neither  the  judge  per  «e  nor 
the  reffotrar,  is  the  court.  The  appeal  must  be 
dismissed.  Appeal  dUmined. 

Sdicitors  for  the  retoming  offiber,  Boae-IuMt, 

Son,  and  Crick. 

Solicitors  for  the  candidates,  Hepburn,  Somt, 
and  Cutli^e ;  Warburion  and  De  Patua. 


HIGH  COURT  OF  JUSTICE. 

CHANCERY  DIVISIOK. 
March  18. 19,  and  25. 
(Before  £ay,  J.) 
Hakyet  v.  D0U6HXKTT.  (a) 
Practice — Service  out  of  ihe  jurisdiction — Hoticnto 
dischofrge  order — Irdandi—BuU*  of  Court  188i 
Order  XI^  r.  1  (e.)  and  (g.),  r.  2;  Order  XU., 
r.  30. 

Where  a  teatatrix  resided  and  toas  domiciled  in  Ire- 
land, and  died  in  Ireland,  and  her  will  was  mad* 
and  proved  in  Ireland,  and  she  appointed  three 
executors,  two  residing  in  Ireland  and  one 
residing  and  domiciled  in  England,  and  the 
executora  sold  some  consols  and  invested  the  pro- 
ceeds in  the  purcjiaae  of  some  Irish  land.  ^  o 
hen^idary  brought  an  action  against  the  Eitglish 
exediitor  in  England,  claiming  that  the  intest' 
ment  waa  improper,  and  tlie  executors  were  UahJe 
to  replace  the  money.  Leave  having  been  gim 
to  serve  the  writ  on  the  two  eweeutora  in  Jrrland ; 
On  motion  to  discharge  the  order  giving  8»ch  leave : 
Held,  thatit  was  amatter  of  discretion  for  the  judge, 
and  the  action  having  been  properly  bronght 
(a)  Beported  by  FaAKCn  E.  Ai>T,EH.KBarTl«er-at'Law. 
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againtt  a  man  vnthin  the  jwritdistum,  tiie  eeue 
fill  wUhin  Order  XI.,  r.  1  (e.),  and  the  motion 
mu$t  be  routed. 
This  was  a  motion  on  behalf  of  the  defendants 
in  the  action,  the  Ber.  Edward  George 
Boagberty  and  James  Harvey,  asking  that  the 
order,  dated  the  8th  Feb.  Iw7,  in  the  action, 
whereby  liberty  was  given  to  serve  the  writ  of 
BommonH  in  the  action  on  the  said  defendants  in 
Ireland  oat  of  the  jarisdiction  of  the  court,  might 
be  dischu^Eed,  and  that  the  serrice  of  the  said  writ 
OQthe  aaiddefendantsand  all  subsequent  proceed- 
inga  in  the  action  migjit  be  set  asuie  as  sgainst 
ibe  mid  defendants,  on  the  ground  that  proceed- 
ings wonld  be  less  costly  and  more  convenient  in 
Ireland,  where  the  said  defendants,  being  the 
acting  executors  and  trustees  of  the  will  of  the 
late  Isabella  Maria  Nicholson  in  the  writ  men- 
tioned, who  lived  and  whose  will  was  proved  in 
Ireland,  resided,  and  where  the  alleged  breach  of 
trust  was  committed.  The  action  was  brought  by 
J.  W.  X.  Harvey  and  George  Henry  Bew,  against 
the  defendants  Edward  George  Dougherty, 
William  Henry  Harvey,  and  James  Harvey,  and 
the  plaintiffs  claimed,  as  cestui  que  truat  and 
assignee  of  eettui  que  tnut,  to  have  an  account  of 
the  trust  fund  or  legacy  of  3000Z.  bequeathed  to 
the  first-named  plaintiff  by  the  will  of  the  late 
Isabella  Maria  Sicholson,  and  pajvble  fm  his 
attaiiriny  the  age  of  twoity-one  years,  to  have  a 
dedaration  that  the  sale  hy  the  aefnicbuits  of  the 
Bank  Annuities  (English)  on  which  the  same 
30001.  was  formerly  invested,  and  the  investment 
of  the  proceeds  of  sale  by  the  defendants  on  the 
nal  security  called  Dr.  Gary's  land,  was  a  breach 
of  trust  and  improper,  and  that  the  defendants 
were  jointly  and  severally  liable  to  replace  the 
said  Bank  Annuities,  or  (at  the  option  of  the 
plaintiffs)  proceeds  of  sale ;  replacement  accord- 
ingly and  transfer,  or  payment  with  interest  or 
dividends  to  the  plaintiffs.  The  defendants  were 
sued  as  ezecntors  and  trustees  under  the  will  of 
the  said  Isabella  Maria  Nicholson. 

The  testatrix,  Isabella  Maria  Nicholson,  by  her 
will  made  the  11th  April  1868,  appointed  the 
three  defenduits  in  the  action  her  executors,  and 
probate  was  granted  to  them  in  the  di^riot 
rtgistry  of  the  Comi  of  Probate  in  Ireland  at 
Londonderry,  on  the  12tfa  Jan.  1871,  and  the 
estate  of  ute  testatrix  was  admtnistered  in 
Ireland. 

By  her  will  the  testatrix  gave  a  sum  of  60001.  to 
the  children  of  Dr.  John  Harvey ;  this  sum  was  at 
her  death  invested  in  Consolidated  Bank  of  Eng- 
land Annuities. 

In  1873,  at  the  request  of  Mrs.  Emily  Harvey, 
who  had  a  life  interest  in  the  income,  tlie  tmstees 
•old  the  consols  and  paid  the  proceeds  to  Mr. 
Thomas  Chambers,  the  solicitor  then  acting  for 
them  in  Londonderry,  to  be  invested  by  him  on 
the  security  of  a  freehold  property  in  Donegal, 
|nodndng  4321. 19f.,  which  at  twenty  years*  pnr- 
cihase  was  stated  to  be  worth  86591. 

The  antion  was  bronghfe  in  Bnghuid,  and  the 
vrit  vai  ssrved  on  the  defendant  William  Henry 
Hirrey,  who  lives  in  London,  and.  in  pnrananoe  m 
the  order  obtained  by  the  plaintiffs  on  the 
8th  Feb.  1887,  was  served  on  the  other  two 
datendants  in  Ireland.  The  defendant  W.  H. 
Harvey  entered  an  appearance  in  London,  the 
other  defeadanta  entered  an  appearance  in  London 
eooditimially. 
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Marten,  Q.C.  and  E.  8.  Ford  for  the  defendants 
Dougherty  and  James  Harvey. — ^The  order  for 
service  out  of  the  jurisdiction  should  foe  set  aside 
and  the  proceedii^  staved;  the  action  should 
have  been  brought  lu  Ireland. 

Tnce,  Q.C.  and  BegiTudd  3wjhea  for  the  plain- 
tiffs.— The  action  was  properly  brought  in  Eng- 
land a^inst  the  English  executor;  the  court  hais 
jurisdiction  to  order  serrice  in  such  a  case  out  of 
the  jurisdiction : 

Jmny  r.  JfodUntoA,  88  Ch.  Dir.  SSSi. 
Tbej  referred  to 

Order  XIX..  r.  80^f  ih*  Bulss  of  Court  1883 ; 

Ths  Steamshiv  Thanemort  Limited  v.  Thompson, 
52  L.  T.  Bep.  N.  S.  552; 

CnwtMU  V.  Pariw,  W  L.  T.  Bep.  N.  S.  589 ;  11  Ch. 

hmdsn  T.  ^ndsrlM,  Ifi  Q.  B.  Div.  50. 
Marten,  Q.C.,  in  reply,  referred  to 
Order  ZI.,  r.  1  (o.),  and  r.  2. 

Kat,  J. — This,  inmy  opinion,  is  entirely  a  matter 
of  discretion,  but  it  is  by  no  means  an  easy  case 
to  understand.  A  testatrix  resided  and  was 
domiciled  in  Ireland,  and  died  in  Ireland,  and  her 
will  was  made  'and  proved  in  Ireland,  by  which 
she  bequeathed  among  other  things  considerable 
personal  property.  She  appointed  three  execu- 
tors, one  residing  and  domiciled  in  England,  the 
other  two  resident*  hut  I  donot  know  whether  domi- 
ciled, in  Irdaod.  The  personal  estate  was  invested 
in  Consolidated  Bank  of  England  Annuities, 
but  the  three  executors  sold  them  with  the  inten- 
tion of  investing  the  proceeds  on  mortgage  of 
land  in  Ireland.  The  first  plaintiff,  wlio  is  a 
beneficiaiy,  is  resident  at  the  Cape  of  Good  Hope* 
and  has  brought  the  action  in  England  against 
the  English  executor,  and  claims  that  that  invest- 
ment was  improper,  and  accordingly  that  the 
three  executors  are  liable  for  having  made  it. 
The  plaintiff  then  applies  for  and  obtains  leave  to 
serve  the  writ  on  tne  two  executors  in  Ireland. 
First,  it  is  plain  the  case  comes  within  Order  XI., 
r.  1  (c),  which  relates  to  service  out  of  the  juris- 
diction of  a  writ  of  summons  or  notice  of  a  writ 
of  summons  whenever  "any  relief  is  sought 
against  any  person  domtcilea  or  ordinarily  resi- 
dent within  the  jurisdiction,"  because  one  of  the 
executors  is  domiciled  or  ordinarily  resident 
within  the  jurisdiction,  and  the  action  can  be 
maintained  against  that  one,  the  liability  being 

t'oint  and  several.  Then,  as  the  action  is  properly 
wrought  against  the  defendant,  the  English 
executor,  who  is  within  the  jurisdiction,  sub- 
sect,  ig.)  of  that  rule  provides  that  service  abroad 
may  be  ordered,  where  "  any  person  out  of  the 
jurisdiction  is  a  necessary  or  a  proper  party  to  an 
action  properly  brought  against  some  other  person 
duly  served  within  tne  jurisdiction."  I  have  no 
doubt  at  all  in  my  mind  that  the  court  has  dis- 
cretion to  make  the  order  for  service  abroad ;  but 
then  rule  2  of  Order  XI.,  which  applies  to  Scot- 
land or  Ireland,  provides  that  "  where  leave  is 
asked  from  the  court  or  a  jud^e  to  serve  a  writ 
under  the  last  preceding  rule,  in  Scotland  or  in 
Ireland,  if  it  shall  appear  to  the  court  or  judge 
that  there  may  be  a  concurrent  remedy  in  Scot- 
land or  Ireland  (as  the  case  may  be),  the  court  or 
judge  shall  have  regard  to  the  comparative  cost 
and  convenience  of  proceeding  in  England,  or  in 
the  place  of  residence  of  the  defendant,  or  person 
■  sought  to  be  served,  and  particnl^|^^^^^ 
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small  demands  to  the  powers  and  jarisdiction, 
under  the  statutes  establishing  or  regulating 
them,  of  the  sherifEa'  courts,  or  small  debts  courts 
in  Scotland,  and  of  the  Civil  Bills  Courts  in 
Ireland  respectively."  It  is  of  course  veir  proper 
and  ^nite  right  that  one  should  observe  that  rale, 
and  it  is  suggested  here  that  the  question  will 
probably  turn  on  the  point  as  to  whether  the 
estate  on  which  this  investment  was  made  in 
Ireland  was  at  the  time  of  the  investment  of  such 
value  as  to  make  it  a  proper  invescment.  The 
witnesses  will  be  entirely  Irish  witnesses,  and  the 
cost  of  examtoiiig  thnm  m  Irelaod  would  be  some- 
what less  than  that  of  examiningthem  in  England. 
Bat  it  is  said,  on  behalf  of  the  trustees,  that  they 
have  certain  correspondence  from  which  they 
win  be  able  to  prove  that  the  investment  was  nc^ 
made  by  the  trustees,  and  was  never  adopted  by 
them,  but  that  it  was  made  bj  the  solicitor  with- 
out the  knowledge  of  the  trustees  at  all.  That 
they  were  wrong  in  allowing  this  may  be,  but  it 
is  very  difficult  for  me  to  know  how  to  exercise 
my  discretion.  I  cannot  put  a  stop  to  this  action, 
which  has  been  properly  brought  against  a  man 
within  the  jurisdiction,  and  it  may  turn  out  that 
the  most  convenient  course  is  to  allow  this  action 
to  go  on  and  this  writ  to  be  served.  If  I  did  not 
do  BO  the  only  result  will  be  that  a  separate  action 
must  be  brought  in  Ireland  against  the  two 
executors  in  Ireland.  What  is  the  proper  course 
to  ]mrsne?  Upon  the  whole  I  think  that  lam 
not  justified  at  present  in  discharging  this  order. 

Motion  refuted ;  costs,  coals  in  the  action. 

Solicitors:  J.  C.  Nightingale,  ior  J.  P.  Loughrey, 
Londonderry ;  Hughea,  McMterman,  and  Rsvo. 


Feh.  19,  21,  and  23. 
(Before  Stieling,  J.) 
Bs  Avery's  Patent,  (a) 

Patent — Hevocaiion — Communication  from  abroad 
— Declaration — Trm  and  first  inventor — Fraud 
— Patents,  Designs,  and  Trade  Marks  Act  1883 
(46  ^  47  Vict  c.  67),  ss.  6.  26,  snh-sect.  4  (c).  (d), 
sub-sect.  8,  35,  101,  sched.  1,  form  A — Po/enf 
nuUs  1883,  r.  27,  sched.  Xform  A  1. 

An  agent  in  England,  acting  U7ider  a  power  of 
attorney  given  by  an  inventor  in  America,  took 
out  a  patent  for  tha  invention  in  England  in  his 
ourn  name,  and  not  as  on  a  communication  from 
abroad,  and  made  the  dedaration  in  the  form 
A  in  sched.  1  to  the  Ad  of  1883,  declaring  him- 
self to  be  ike  true  andfirtt  inventor,  instead  of  in 
the  form  A  (1)  tn  sched.  i  to  the  rules  o/1883,  the 
form  adapted  to  the  case  of  a  patent  taken  out 
on  a  eommunieaiion  from  abroad.  He  alao 
omitted  to  specify  an  in^rovement  in  the  original 
invention  which  he  allied  he  had  made. 

Held,  that,  having  regard  to  Plimpton  v.  Malccdm- 
son  (34  L.  T.  itep.  N.  8.340  ;S  Ch.  Div.  531). 
and  Nickels  v.  Boss  (8  G.  B.  679),  a  -person  in 
such  a  case  might  honestly  have  taken  out  the 
patent,  and  made  the  declaration  in  the  form 
made  Jise  of  without  fseposing  himself  to  a  charge 
of  recklessness,  and  the  patent  was  not  obtained 
in  fratid  of  the  inrentors  rights. 

MiUigan  V.  ilarsh  (10  Jur.  S.'l083)  and  Benard  v. 
Levinstein  (10  L.  T.  Bep.  N.  S.  177)  explained. 

(a)  BepoTtod  bj  A.  J.  HiLL,  Esq.,  BarrUter-«t-L«ir.  i 
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"Fraud,"  in  sect.  26,  tub-ted.  4  (e)  of  the  Ad  <f 

1883  must  be  read  according  to  tJu  utual  nwoil- 

ing  of  the  word,  namely,  as  invohnng  grave 

monU  culpability. 
This  was  a  petition  by  Bichard  Benjamin 
Avery  of  Washmgton,  in  the  United  States,  in 
the  matter  of  Letters  Patent  No.  6938,  a.d.  1885^ 
that  the  grant  of  the  said  letters  patent  to  T.  S. 
Lindsay  mi^ht  be  revoked,  and  for  a  declLraititn 
that  the  petitioner  was  the  tme  and  first  inventor 
of  the  invention  in  respect  of  which  they  had 
been  granted. 

On  the  12ch  May  1885  a  patent  was  granted  ta 
the  petitioner  Avery  for  certain  improrements  in 
the  apparatus  for  the  manu&cture  of  vaporous 
and  gaseous  fuel  and  illuminating  gas. 

By  a  deed-poll,  dated  the  20th  Jan.  1885,  Avery 
appointed  B.  F.  Weeks  his  attorn^  for  him,  and 
in  his  name  and  stead  to  execute  drawings  and 
specifications,  and  apply  for  letters  patent  in 
England  and  other  European  countries  for  his 
invention,  with  full  power  to  license,  sell,  or  lease 
the  rights  and  privileges  granted  to  Avery  in  any 
mtents,  present  or  future,  granted  to  him  in  any 
Auropean  country  on  inventions,  for  the  purposes 
thereinbefore  named,  and  also  "  with  full  power 
of  substitution  and  revocation,  hereby  ratifying 
and  confirming  all  that  my  said  attomejr  or  his 
sabstitute  shall  lawfully  do  or  cause  to  be  done 
by  virtue  of  these  presents."  An  agreemoit, 
alio  dated  the  20th  Jan.  1885,  was  entered  into 
between  Avery  aud  Weeks,  whereby  Avery 
agreed  to  execute  assignments  in  three  patente 
for  his  invention,  thereinbefore  referred  to, 
granted  to  him  in  England,  France,  and 
Germany,  and  prepare  ]preliminary  specifications 
and  drawings  in  all  the  inventions  then  perfected 
by  him,  and  in  all  others  for  like  purposes  when 
perfected,  and  transmit  the  same  to  Weeks  to  his 
address  in  London,  and  Weeks  agreed  to  havethe 
necessary  drawings  and  specifications  there  pre* 
pared  and  filed  in  the  several  countries  in  Europe, 
and  patents  procured  thereon  at  as  early  a  date 
as  pmsible,  advancing  anch  fees  in  the  first  cases 
as  might  be  necessary  to  the  expeditions  proseco* 
tion  of  applications  for  letters  patoit.  And  by 
the  same  agreement  Avery  and  Weeks,  and  two 
other  persons,  T.  8.  Lindsay  and  W.  F.  Brewstw, 
became  beneficially  interested  in  eqnal  shares  in 
the  patents,  both  present  and  future,  and  the 
profits  to  be  derived  therefrom. 

On  the  17th  April  1885  Weeks,  under  the  power 
for  that  purpose  given  to  him  by  the  deed-poll 
of  the  20th  Jan.  1885,  appointed  Lindsay  to  be  his 
substitute  as  attorney  lor  Avery. 

According  to  Lindsay's  evidence  in  pamgr^hs 
4  and  5  of  his  first  affidavit,  he  undertook  the 
testing  of  the  invention  at  certain  works  in 
Yorkshire,  and  many  difficulties  were  met  with, 
which  were  reported  to  Avery,  but  before  his 
experiments  were  completed  it  became  necessanr 
to  file  a  prorisional  specification,  as  Avery^ 
patents  in  America  were  Ukely  to  be  published, 
which  would  have  interfered  with  tne  patent 
rights  being  obtained  in  England  or  on  the  Con- 
tinent ;  accordingly  on  the  5th  June  1885  a  pro- 
visional specification  was  deposited  at  the  patent 
office.  He  had  instructed  a  jCr.  Justice,  a  patent 
agent,  to  prepare  such  specification,  which  be  did. 
and  in  accordance  with  a  snf^stion  made  by 
him.  and  being  also  advised  by  him  that  he 
might  truly  and  properly  describe  himself  as  the 
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tme  and  first  inventor  oC  the  said  invention, 
Lindsay,  with  the  written  consent  of  Weeks,  as 
Avery's  agent,  applied  for  the  patent  in  his  own 
name,  and  not  as  a  commanicabion  from  abroad. 

Lindsay  also  deposed  that  at  the  date  when 
the  proTisional  specification  was  deposited  the 
-experimental  tests  were  still  in  pn^ipress,  but  at 
Uie  time  when  the  final  specification  was  required 
to  be  deposited  the  experiments  had  proved  tbat 
an  improvement  could  oe  made  in  Avery's  inven* 
«ion,  and  an  improred  form  of  apparatna^  which 
luid  not  been  eontanj^ted  by  Avery,  was  devised, 
«Bd  specifically  indoded  in  Lindsay's  flnid  speci- 
fication and  the  drawings  thereto  attached. 

Lindsay,  on  applying  for  the  patent,  made  a 
declaration,  dated  the  8th  June  IBSH,  in  the  form 
A  in  the  first  schedule  to  the  Patents,  Designs, 
and  Trade  Marks  Act  1883,  the  form  prescril 
by  sect.  5  of  the  Act,  in  which  be  made  a  declara- 
tion "  that  I  am  the  true  and  first  inventor  "  of 
the  invention. 

By  an  agreement,  dated  the  31st  Oct.  1885, 
entered  Into  between  Weeks,  Lindsay,  and  B.  T. 
Gr^ory,  after  a  recital  that  Lindsay  was  the 
patentee  in  England  on  behalf  of  Avery  and 
others  interested  in  the  invention,  Gregory 
agreed  to  form  a  company  to  be  called  the 
"Averr  Gas  Gom^ny  Limited,"  to  purchase 
from  Weeks  and  Lindsay  the  patent  and  all  im- 
prorementa  thernn. 

In  pnrsoance  of  this  agreement,  a  company  of 
that  name  was  formed,  and  was  in^porated 
under  the  Companies  Acts  1862  to  1883  on  the 
7th  July  1886.  In  the  prospectus  it  was  stated 
that  the  company  had  been  formed  primarily  to 
acqnire  and  work  certain  inventions  of  Avery, 
for  which  letters  patents  No.  6938,  dated  the  8th 
June  1885,  had  been  granted  to  Lindsay,  to 
whom  the  inventions  of  Avenr  were  commnni- 
cated,  and  by  whom  they  bad  been  proved  and 
perfected  by  thoroughly  practical  demouBtarations 
in  England. 

tha  petition  alleged  that,  Instead  of  obtaining 
letters  for  and  on  behalf  of  Avery  on  a  commu- 
nkation  from  abroad.  Weeks  conspired  with 
Lindsay  to  wrongfully  and  by  fraud  obtain  from 
•A»  Crown  the  grant  of  letters  patent  for  the 
■aid  invention  to  Lindsay  on  behalf  of  hiosaeU 
as  tme  and  first  inventor  within  the  realm ; 
that  the  usual  deelaratitti  and  specifications  were 
filed  and  signed  by  the  patentee,  T.  S.  Lindsay. 
■Mid  his  agent,  P.  M.  Justice,  and  letters  patent 
were  duly  granted  on  the  8th  June  1885,  and 
numbered  6938 ;  that  the  said  letters  patent 
were  obtained  in  fraud  of  the  rights  of  the 
petitioner  Avery. 

The  petition  alleged  that  letters  patent  for  the 
invention  had  been  granted  to  Avery  in  America, 
bet  it  did  not  contain  any  express  allegation 
that  he  was  the  true  inventor.  Keither  did 
Aveiy  make  any  affidavit  swearing  that  he  was 
the  tme  and  first  inventor  of  the  iifvention.  The 
petition  was  originally  presented  by  £.  Kimber 
as  attorney  for  Aveiy  and  served  upon  Lindsay 
only,  but  on  the  matter  coming  before  the  coart 
on  the  15th  Jan.  1887.  leave  was  given  to  amend 
^  substituting  Avery  as  petitioner  instead  of 
£imber,  and  by  adding  Weeks  and  Brewster  as 
respondents. 

The  particulars  of  objection  were  (1),  that  the 
patentee  wae  not  the  true  and  first  inventor  of 
the  invention;  (2),  that  he  fraudulently  repre* 
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sented  to  the  Crown  that  he  was  the  true  and 
first  inventor  of  the  said  invention  ;  (3),  that  he 
fraudulently  obtainf>d  the  said  invention  from 
Avery  through  his  agent,  Weeks;  and  (4),  that 
the  invention  was  a  communication  from  abroad 
and  not  an  invention  made  within  this  realm, 
and  in  the  specification,  title,  or  application  for 
the  letters  patent  there  was  no  declaration  to 
that  effect. 

Lindsay,  in  paragraph  12  of  his  affidavit,  said 
that  it  was  untrue  that  he  had  conspired  with 
Weeks  to  wrongfully  and  by  fraud  obtain  from 
the  Grown  the  grant  of  the  utters  patent  for  the 
invention  to  himself  on  his  own  behalf  as  true  and 
first  inventor  in  this  realm ;  that  he  was  advised 
and  believed  that  he  was  the  tirf,t  and  true  in- 
ventor within  this  realm  of  the  invention  within 
the  meaning  of  the  Act  of  1883 ;  and  that  he  had 
never  alleg^  that  he  was  interested  in  the  patent 
otherwise  than  for  and  on  behalf  of  the  persons 
interested  under  the  agreement  of  the  20th  Jan. 
1885;  and  that  he  was,  and  always  had  been, 
ready  to  share  with  such  persons  tbe  full  benefit 
of  his  labour  and  experience,  and  of  any  improve- 
ments made  liy  him  in  connection  with  the  in- 
vention. He  also  stated  that  he  had  explained  to 
Messrs.  Gr^;ory  and  Kimber,  on  the  occasion  of 
the  settling  of  the  articles  of  association  of  the 
company,  that  he  had  taken  out  the  patent  in  hia 
own  name  under  the  advice  of  Justice,  and  that 
at  their  request  he  showed  them  Justice's  written 
opinion,  and  they  expressed  themselves  satisfied. 

Onoald  and  Roger  Wcdlaee  for  the  petitioner.— 
The  respondents  do  not  wish  to  avail  themselves 
of  the  right  to  open  the  case  given  them  by  sub- 
sect.  7  of  sect.  26  of  the  Patents,  Designs,  and 
Trade  Marks  Act  1883.  We  begin  therefore,  and 
are  according^l^,  we  submit,  entitled  to  replv. 
This  is  a  petition  by  Aveiy  under  sect.  27,  sub- 
sect.  4,  clauses  (c)  and  (d),  (a)  for  revocation  of 

(a)  Th8  Motions  of  the  Act  matorial  to  he  referred  to 
are; — Sect.  26,  sab-eeot.  (1.)  "The  pToceedine:  bv  actrt 
fiicias  to  repeal  a  patent  is  hereby  abolished.  (2.)  Be- 
vooation  of  a  patent  may  be  obtained  on  petitiotr  to  the 
oonrt.  (3.)  Every  ground  on  which  a  patent  might,  at 
the  oommenoement  of  this  Act,  be  repealed  hj  tcirt 
faciat,  shall  be  available  by  waj  of  defence  to  an  action 
of  infringement,  and  shall  also  be  a  ground  of  revoca- 
tion." (4.)  "A  petition  for  revocation  of  a  patent 
may  be  presented  by  (a)  the  Attomey-Qeneral  In  Viog- 
land  or  Ireland,  or  the  Lord  Advocate  in  Sootland; 
(fr)  Any  person  anthorised  by  the  Attomejr-Oeneral  in 
England  and  Ireland,  or  the  Lord  Advocate  in  Sootland ; 
(c)  Any  person  aU^fiog  that  the  patent  was  obtained  in 
irand  of  nie  ligbia,  or  of  the  rights  of  any  peison  under 
or  tbrongh  vhom  ne  claims ;  (d)  Act  person  alleging 
that  he,  or  anjr  person  nnder  or  throa^n  whom  he  claims, 
was  the  true  inventor  of  any  invention  included  in  the 
olaim  of  the  patentee ;  (e)  Any  person  alleging  that  he, 
or  any  jMrson  nnder  or  thmngh  whom  he  olaims  an 
interest  in  any  trade,  bnainest,  or  mannfaotore,  had 
publicly  nmnafaotnred,  used,  or  sold,  within  this  realm, 
before  the  date  of  the  patent,  anything  claimed  by  the 
patentee  as  Ms  invention."  Sab-sect.  8.  "Where  a 
patent  has  been  revoked  on  the  gronnd  of  fraud,  the 
oomptooller  mar,  on  the  ^)plioation  of  tbe  troe  inventor 
made  in  accoroance  with  the  provisions  of  this  Act, 
grant  to  him  a  patent  in  lieu  of,  and  bearing  the  same 
date  as  the  date  of  revocation  of  the  patent  so  revoked, 
bnt  the  patent  so  granted  shall  oease  on  the  expiration 
of  the  term  for  whioh  Uie  revoked  patent  was  mnted." 
Sect.  S5.  "  A  patent  granted  to  the  trae  and  first  in- 
ventor shall  not  be  invalidated  by  an  application  in 
fraud  of  him,  or  by  provisional  protection  obtained 
thereon,  or  by  any  use  or  publication  of  the  inventioi 
sabeeanent  to  that  frandment  appUoation  during  the 
period <rf provisional laoteoUon." 
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the  letters  patent.  The  only  way  in  which 
Lindsay  obtained  any  information  as  to  the 
invention  was  from  Weeks  in  this  conntry,  and 
that  wonld  not  make  Lindsay  the  first  and  tme 
inTentor  within  the  Statnte  of  Monopolies  (21 
Jae.  1,  0.  3),  60  as  to  enable  him  to  take  out  letters 
patent  for  ihe  invention.  . 

Martdm t.  Tha SavilU Btnet Poundryand BngntMr- 
ing  Company  Limited,  39  L,  T.  Bep.  IT.  S.  97; 
3  Ex.  DlT.  aos. 

The  patent  has  been  taken  out  in  such  a  way  as 
to  be  liable  tn  attacks  by  third  parties,  and  Aveiy 
18  damaged  thereby.  A  person  to  whom  an  inTen- 
tion  is  communicated  from  abroad  is  not  entitled 
to  take  out  a  patent  for  it  as  his  own  inrention. 
Bnle  27  of  the  Patents  Bales  1883,  made  under 
the  provisions  of  sect.  101  of  the  Act,  provides 
that  an  application  for  a  patent  for  an  invention 
communicated  from  abroad  shall  be  in  the  form 
A  1  in  the  2nd  schedule  thereto,  which  form  con- 
tains a  declaration  that  it  has  been  communicated 
from  abroad,  and  the  name  of  the  person  by  whom 
it  was  commanicated.  Notwithstanding  this, 
Lindsay  applied  for  the  patent  in  his  own  name, 
and  made  a  declaration  that  he  was  the  first  and 
true  inventor,  which  was  a  false  declaration. 
Independently  of  the  rules,  and  before  the  Act  of 
1883  was  passed,  it  was  held  that  a  patent  was 
Toid  if  taken  out  as  for  an  original  inventicm, 
whan  the  sabject  of  it  was,  in  fact,  a  communica- 
tioQ  from  abroad : 

Milligan  v.  Marsh,  10  Jnr.  N.  S.  1083. 
For  all  intents  and  purposes  the  invention  for 
which  Lindsay  took  out  his  patent  is  the  same  as 
Avery's  invention,  but  even  allowing  that  he  has 
improved  upon  Arer^'s,  his  patent  is  bad  beoiuse 
the  patent  and  specification  have  not  particalo- 
risea  the  part  which  was  original  ocd  tnat  winch 
was  communicated : 

Retuxrd  T.  Levinstein,  10  L.  T.  Bep.  N.  S.  177. 

Lindsay's  condact  throughout,  and  the  reckless 
way  in  which,  haymg  regard  to  the  law  and 
practice,  he  made  his  declaration,  are  evidence  of 
fraud.  It  is  not,  however,  neoesaaiy  for  na  to 
prove  direct  fraud,  if  we  can  show  tluit  there  has 
been  a  fraud  on  Avery's  rights.  **  Fraud  "  in  sub- 
sect.  8  of  sect.  26  refers  oaok  to  sub-sect.  4  (e). 
It  does  not  mean  fraud  in  the  ordinary  sense,  bat 
it  is  enough  if  we  can  prove  that  the  Crown  was 
deceived  in  granting  the  letters.  [Stirling,  J. — 
You  have  no  proof  that  Avery  was  the  tme  and 
first  inventor.]  We  did  not  know  till  now  that 
our  title  was  disputed.  It  is  a  mere  technicality, 
and  we  can  easily  get  an  affidavit  as  to  that  if 
your  Lordship  will  allow  the  case  to  stuid  oxer 
for  that  purpose.  [Stieling,  J. — It  is  not  a 
mere  technicality,  bat  a  question  of  substance. 
You  are  relying  upon  an  admission  by  your  oppo- 
nents. The  comptroller  could  not  act  upon  such 
an  admission  on  an  application  for  registration. 
If  the  case  stands  over,  it  moat  be  upon  the  terms 
of  your  paying  the  costs  of  bringing  this  on  to  a 
hearing  impenectly.]  We  prefer  in  that  case  to 
let  the  matter  take  its  conrse.  [Stisuho,  J. — Jm 
not  the  first  importer  of  an  invention  into  this 
country  the  first  and  true  inventor  in  law?  In 
Mr.  Aston's  Book  on  the  Act  of  1883,  at  p.  4,  he 
■eems  to  be  of  opinion  that  such  a  person  could 
apply  for  a  patent  in  his  own  name,  and  make  a 
declaration  in  the  form  in  the  schedule  to  the 
Act.]  At  any  rate  Lindiay  was  not  the  impoater 
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of  the  invention.  [Stulliko,  J. — He  was  the 
agent,  and  cannot  an  ^;enc  come  within  the  Act, 
and  make  the  declaration  instead  of  his  prin- 
cipal P]  No,  because  he  is  not  in  fact  the  first 
inventor,  and  he  woald  make  a  false  statement, 
and  the  Crown  would  be  deceived  in  graiUdngthe 
patent,  and  there  would  be  a  fraud  practised,  and 
the  patent  would  be  vitiated : 

Hisdmacoh  on  n^teiits,  p.  40 ; 

B.  T.  JTuwofV.  1  WebBt.  Fat.  Bepa.  4L 

If  your  Lordship  will  declaro  this  patent  bad  on 
the  ground  of  technical  frand,  we  can  get  the 
matter  put  right  so  as  to  protect  the  inknresta  of 
all  parties.  Lmdsay's  rights  are  safe  noder  the 
agroement  of  the  20th  Jan.  1885. 

Fochin,  for  Brewster,  wad  Kr.  Holme  and  the 
Avery  Gas  Company,  who  were  also  interested  in 
the  matter.  We  support  the  petition,  and  ask 
that  the  patent  may  be  revokea  as  having  been 
obtained  by  fraud.  A  patentee  most  not  oulj 
have  been  the  inventor,  but  must  have  invectea 
every  part  of  what  he  claims  to  have  invented: 

Loth  V.  Hague.  1  Webst.  Pat.  Bep.  202 ; 

Hindmansh  on  Fatenta,  p.  24. 

Lindsay  was  not,  in  fact,  the  first  introducer  of 
the  invention  into  this  country  so  as  to  come 
within  the  rule  in  Edgebury  v.  Stephens  (1  WebsL 
Fat.  Bep.  35 ;  2  Salk.  447). 

Graham  Haaiinga,  Q.C.  and  Yaie  Lee  for  We^ 
and  Lindsay. — Lindsay  was  in  fact  the  true  and 
first  inventor  of  the  invention  in  this  country 
within  the  meaning  of  the  Act,  and  was  entitled 
to  take  out  the  patent  in  his  own,  and  make  the 
declaration  n  the  form  in  which  he  did.  MtUigoM 
V.  Marsh  and  Henard  v.  Levenatein  are  not  autho- 
rities for  the  propositions  for  which  they  woe 
cited.  -They  only,  at  the  most,  oontain  aieta  to 
the  ^ect  of  such  propositions.  Fraud,  in  lol^ 
sect.  4  (c)  of  sect.  26  of  the  Act  must  mean  fnnd 
in  the  strict  sense,  and  not  technical  fraud. 
There  has  been  no  fraud  here.  Lindsay  acted 
throughout  honestly  npon  the  advice  gt  ven  to  hin. 
by  Justice,  and  mode  the  declaration  that  he  wa» 
the  first  and  true  inventor  believing  himself  so  to 
be,  and  at  the  most  all  that  he  did  was  to  make 
an  honest  blunder,  and  for  that  the  court  will  not 
revoke  the  patent.  They  also  referred  to 
Be  TFirA**  PatetU,  12  Ch.  2>iv.  303. 

OtiMU  replied.  aJr.  cuK. 

Feb.  23. — Stibung,  J.— This  is  a  petition  unda- 
sect.  26  of  the  Patents.  Designs,  and  Trade  Maries 
Act  1883,  seeking;  for  the  revocation  of  a  patent,. 
No.  6938,  granted  to  one  Thomas  Steven  Lindsay. 
[His  Lordship  then  read  the  sections  above  set 
out,  and  stated  the  effect  of  the  petition,  and  con- 
tinued :]  Now,  it  is  to  be  observed  that,  onder 
sect.  26,  it  is  nob  open  to  any  member  of  the 
public  to  present  a  petition  for  the  purpose  of 
obtaining  the  revocation  of  a  patent ;  bat  the 
riffht  is  ccmfined  to  certain  specified  clasaas  of 
peraottB.  The  first  question  to  be  consideted 
whether  the  petitioner  brings  himself  within  ai^ 
one  oi  these  classes.  The  averments  of  the  peti- 
tion show  that  the  petitioner  intended  to  bring 
himself  within  the  c^ses  of  persons  alleging  that 
the  patent  was  obtained  in  fraud  of  his  ria^its.  u 
was  explained  to  me,  in  the  course  of  the  arga- 
ment,  that  the  true  object  of  presenting  the  peti- 
tion was  to  enable  the  petitioner  to  take  prooeM' 
inga  under  sect.  26,  snb-eect.  8,  for  Uw sfuit  iA  • 
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iww  patent  to  the  petitioner  as  tHe  trae  and  first 
UTeutor.  This  ooold  only  be  done  if,  in  the  terms 
<ii  the  Act,  the  patent  is  revoked  on  the  ground 
of  frsad,  and  at  first  I  thonghb  the  petitioner 
might  claim  under  sub-sect,  (d)  as  a  person 
alleging  that  he  was  the  true  inventor  of  the 
invention  or  part  of  it  included  in  the  claim  of 
another  patentee,  and  that  the  omission  to  state 
that  in  the  petition  was  a  slip.  I  have  come 
to  the  conclusion,  having  regard  to  the  explana- 
tion which  was  given  to  me,  that  the  petition  was 
ddiberately  and  of  set  purpose  framed  as  it  is. 
fHis  IjtatlBliip  stated  the  facts,  and  continued  :1 
JSav,  on  the  17th  April  1885,  Weeks  appointed 
lindsay  his  substitute  as  the  attorney  of  the 
p^tioner,  under  a  power  for  the  purpose  con- 
tained in  the  original  power  of  attorney.  Lindsay 
applied,  as  I  s.iy,  for  the  patent  in  his  own 
name,  and  he  made  a  statutory  declaration 
in  the  form  in  the  schedule  to  the  Act,  as 
to  which  I  will  say  a  word  presently,  and  he 
thereby  declared:  "I, Thomas  Steven  Lindsay,  of 
HI,  Poultry,  in  the  city  of  London,  charto^ 
accountant,  do  solemnly  and  sincerely  declare 
that  I  am  in  possession  of  an  invention  for 
improvements  in  the  manner  of  generating  fixed 
gases  for  illuminating,  heating,  and  metallurgical 
purposes;  that  T  am  the  true  and  first  inventor 
thereof,  and  that  the  same  is  not  in  use  by  any 
other  pel  son  to  the  be^t  of  my  knowledge  and 
belief,  and  so  forth.  Now,  the  patent  has  been 
granted  to  Mr-  Lindsay  in  his  own.  name,  it  is  not 
expressed  to  be  founded  on  communication  from 
alwoad  :  and  the  improvement  referred  to  in 
|iaru^ph  5  of  the  affidavit  of  Mr.  Lindsa;^  is 
not  distinguished  from  the  rest  of  the  invention. 
'Sow,  the  rules  which  have  been  framed  by  the 
Board  of  Trade,  under  the  powers  conferred  upon 
them  by  the  Act,  contain  provisions  such  as  are 
not  contained  in  the  Act  itself  with  reference  to 
-applications  for  patents  for  inventions  communi- 
cated from  abroad ;  and  rule  27  provides  that  an 
apl^ication  for  such  a  patent  should  be  made  in 
toe  form  A  1,  set  fortn  in  the  second  schedule. 
The  form  A  1  is  different  from  the  form  prescribed 

the  Act,  and  from  the  form  in  which  ill. 
londsay  made  hia  application.     It  is  thus: 

dedare  that  I  am  in  posseasion  of  aa  iit- 
TCBtion,  which  inventimi  has  been  commnnioated 
to  me  from  abroad,  and  that  I  claim  to  be  the 
trne  and  first  inventor  thereol"  That  has  been 
framed  so  as  to  fit  in  with  sect.  5  of  the  Act, 
which  prescribes,  by  sub-sect.  2,  that  an  applica- 
Haa  must  contain  a  declaration  that  the  applicant 
is  in  possession  of  an  invention  whereof  he  claims 
to  be  the  true  and  first  inventor.  That  form^ 
I  say,  has  not  been  followed  in  the  present  case. 
There  is  no  decision  that  where  a  patent  is  taken 
'OOi  as  for  an  original  invention — where  it  is 
in  fact,  communicated  from  abroad — that  it  is 
void;  but  there  is  in  the  case  of  MiUigan  v. 
J^nh  what  appears  to  be  a  dictum  to  that  effect 
by  Lord  Hatherley  when  Wood,  Y.C.  Neither, 
4ipMn,  is  there  any  decision  that  where  the  inven- 
toon  is  partly  original  and  partly  communicated 
from  abroad  the  part  oommunioated  from  a 
ioni^  country  ought  to  be  defined  in  tiie  frpeci- 
fleatioaibntin£enan2v.  ZertnsfMn  Knight  Broce^ 
IiJ-  exjnessed  great  doubt  whether  t£At  ought 
not  to  be  done.  'Sow,  it  is  said  that  the  patentee 
Ins  committed  a  bi«ach  <oS.  duty  in  obtainuig  the 
ptoit  in  his  own  name,  wbucas  he  ought  to 
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have  obtained  it  in  the  name  of  the  petitioner  in 
accordance  with  the  power  of  attorney.    It  is 
further  said  that  the  rules  framed  by  the  Board 
of  Trade  have  been  fraudulently  disregarded ; 
that  the  statement  in  the  statutory  declaration 
that  the  applicant  was  the  true  and  first  inventor 
was  untrue ;  and,  further,  that  it  was  so  recklessly 
untrue,  having  regard  to  the  rules  and  the  well- 
established  practice  in  making  applications  f<n: 
patents,  as  to  be  evidence  of  fraud ;  and  also  that, 
having  regard  to  the  dicta  I  have  mentioned, 
the  patent  is  bad.  There  is,  however,  this  to  be 
said  on  the  other  hand,  the  form  of  applicatitni, 
whkih  is  originally  prescribed  by  the  Act,  draws 
no  distinction  between  an  original  invention  and 
an  invention  communicated  from  abroad ;  but  it 
appears  to  be  well  settled  that  the  importer  into 
this  country  of  a  novel  and  useful  iuvention  is 
the  first  and  true  inventor  of  it  within  the 
meaning  of  the  statute  21  Jac.  1,  c.  3,  a.  €, 
which  is  referred  to  in  sect.  46  of  the  Patent  Act 
1883.   It  may,  on  this  point,  be  useful  to  refer 
to  what  is  laid  down  most  forcibly  by  the  late 
Uaster  of  the  Bolls,  Sir  George  Jessel,  in  the 
case  of  Plimpton  v.  ^ialcdlmaon  (34  L.  T.  Hep. 
N.  S.  340  ;  3  Ch.  Div.  531).   He  says  there :  "  The 
Act  of  Parliament  (21  Jac  1,  c.  3)  on  which  all 
jbbese  patents  are  founded,  tells  us  this :  that  to 
come  within  the  exception  of  the  Statute  of 
IfonopoUes,  a  man  who  Ims  the  patent  mnst  be 
the  first  uid  trne  inventor,  and  he  must  describe 
something  in   his  specification  which  is  not 
already  known  and  used.   What  is  the  metming 
of  a  first  and  true  inventor?   To  ascertain  its 
meaning,  you  must  have  recourse,  no  doubt,  to 
various  decisions  g^ven  on  the  statute  which  is 
now  very  nearly  three  hundred  years  old.    It  is 
not  for  a  judge  of  the  present  day  to  give  hii 
meaning  as  to  what  should  be  attributed  to  the 
wonls  of  the  statute.    He  must  take  the  conr 
atruction  put  on  the  statute  to  be  of  the  same 
effect,  as  guiding  him  to  a  correct  decision,  as  if 
that  construction  had  been  enacted  as  part  of  the 
statute."  Then  he  says :  "  In  order  that  those  who 
may  have  to  consider  my  judgment  hereafter  mar 
know  the  view  that  I  take  of  the  statute  combinra 
with  decirions,  I  will  state  the  result  at  which  I 
have  arrived.    As  I  understand,  shortly  after 
the  passing  of  the  statute,  the  question  arose 
whether  a  man  could  be  called  a  first  and  true 
inventor,  who,  in  the  popular  sense,  had  never 
invented  anything,  but   who   having  learned 
abroad  (that  is,  out  of  the  realm,  in  a  foreign 
country,  because  it  has  been  decided  that  Scot- 
land is  within  the  realm  for  this  purpose),  that 
somebody  else  had  invented  something,  quietly 
copied  the  invention,  and  brought  it  over  to  this 
country,  and  then  took  out  a  patent.   As  I  said, 
before,  in  the  popular  sense  he  had  invented 
nothing.   But  it  was  decided,  and  now,  therefor^ 
is  thelegal  sense  and  meaning  of  the  statute, 
that  he  was  a  first  and  trne  inventor  within  the 
statute,  if  the  invention,  being  in  other  respects 
novel  and  useful,  was  not  previoosly  known  in 
this  counir]^* known'  bang  used  in  that  par- 
ticular sense,  as  bong  part  of  what  had  been 
called  the  common  or  public  knowledge  of  the 
oonntiy."   There  is  one  other  case  to  which  it 
may  be  useful  to  refer,  because  in  some  respects 
the  argument  in  it  was  exactly  the  converse  of 
that  which  was  broi^;ht  before  me.   I  mean  the 
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Bpecification  recited :  That  the  Qneen  had  granted 
to  the  plaintiff  a  patent  for  improvements  in 
machinerj  for  covering  fibres  applicable  to  the 
mannfactnre  of  braid  and  other  fabrics,  com- 
municated to  him  bv  a  foreigner  residing  abroad. 
The  defendant  pleaded  that  before  the  granting 
of  the  patent  the  plaintiff  represented  to  Her 
Majesty  that  in  conseqaence  of  a  communication 
made  to  him  bj  a  certain  foreigner,  resident 
abroad,  he,  the  plaintiff,  was  in  possession  of 
an  invention  of  improvemoits  in  machinery  for 
covering  fibres  applicable  in  the  manufacture  of 
braid  and  other  fabrics;  that  Her  Majesty,  be- 
lieving and  confiding  in  the  truth,  and  acting 
upon  the  suggestion  so  made  by  the  plaintiff 
as  aforesaid,  and  in  parsnance  and  in  considera- 
tion thereof,  granted  the  letters  patent  in  the 
declaration  mentioned,  and  that  such  representa- 
tion was  false.  Now,  there  it  will  be  observed 
the  specification  stated  that  the  invention  was 
the  result  of  a  commonication  made  to  the  plain- 
tiff by  a  foreigner  residing  abroad,  and  it  appears 
to  have  been  argued  upon  that,  that  that  showed 
the  representation  was  false.  There  was  no  evi- 
dence put  forward  that  the  Crown  was  deceived 
1^  false  representation;  and  the  contsntion 
appears  to  have  been  that  the  mere  statement  of 
that  purport  in  the  specifioation  was  enough  to 
show  that  the  Grown  was  (ieceived,  bat  the  court 
overruled  that,  and  the  judgment  is  in  these 
terms  :  "As  to  the  third  issne,  namely,  that  the 
plaintiff  obtained  the  patent  by  means  of  a  false 
representation  to  Her  Majesty,  the  court  is  of 
opinion  that  it  was  for  the  defendant  to  prove  the 
affirmative,  and  that  the  record  did  not  (as  was 
contended  in  argument)  show  the  falsehood  of 
his  representation — a  party  having  received  in- 
formation from  abroad,  being  an  inventor  within 
the  meaning  of  the  statate  21  Jac.  1,  c.  3,  a.  6. 
Upon  this  issue,  therefore,  the  plaintiff  is  entitled 
to  have  the  verdict  entered  in  his  favour."  Now, 
that  being  so,  and  it  being  clear  that  the  inven- 
tion is  founded  on  a  communication  received  from 
abroad,  it  appears  to  me  that  it  will  be  my  duty 
to  hold  that  the  statntoiy  declaration  made  Yij 
the  applicant  is  tme  in  point  of  law ;  and  there- 
fore, notwithstanding  the  dicta  to  which  I  have 
referred,  it  appears  to  me  perfectly  possible  that 
an  experienced  patent  agenfc)  having  a  com|)etent 
knowledge  of  the  law,  might  honestly  arrive  at 
an  opinion  not  in  accordance  with  those  which 
ap^(^  to  have  been  expressed  by  the  two  very 
eminent  judges  whom  I  nave  named :  that  such  a 
patent  agent  might  honestly  have  advised  a  client 
in  accordance  with  an  opinion  so  formed  by  him, 
and  further,  that  the  client  might  honostlv  act 
upon  such  an  opinion  without  exposing  himself  to  a 
cbai^  of  recklessness.  I  do  not  think  it  necessary 
to  decide  whether  a  patent  honestly  obtained  under 
such  circnmstances  is  or  is  not  void.  As  I  sa^, 
the  statutory  declaration  appears  to  be  tme  in 
law ;  and  as  rerards  the  duregard  of  the  rales 
framed  by  the  Board  of  Trade,  it  ma]r  w«U  ^ 
that  the  maxim  applies  Fieri  non  debuit  factum 
valet.  1  shall  therefore  assume,  though  I  do  not 
decide,  in  accordance  with  the  petitioner's  con- 
tention that  the  patent  is  bad.  The  question 
still  remains.  Was  it,  in  the  language  of  the 
statute,  obtained  in  fraud  of  the  petitioner's 
rights?  The  first  point  to  be  determined  in 
answering  that  question  is  the  sense  of  the  word 
"fraud"  as  nsea  in  the  statute.   Here  we  have 
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not  to  deal  with  a  statnte  nearly  three  hundred 
years  old,  like  the  Statute  of  Mlonopolies,  nor  is 
there  any  current  of  decision  to  fix  the  sense  in 
which  the  words  are  used ;  and  in  my  judgment 
it  would  be  wrongto  constmethe  word,  occurring 
as  it  does  in  an  Act  passed  little  more  than  three 
years  a^,  and  in  the  absence  of  any  context 
imperatively  demanding  such  a  constmctioa,. 
otherwise  than  in  aoeorcuuice  with  the  osoal  con- 
straction  of  the  English  languue,  and  conse- 
quently as  involving  a  grave  monu  colpabilitf  in. 
tne  pterson  obtaining  the  patent.   The  question, 
therefore,  to  which  I  have  now  to  address  myself 
is  this.  Has  the  petitioner  proved  tfaat  the 
patentee  has  been  guilty  of  dishonest  or  cmlpable 
acts  in  obtaining  the  patent  P   The  patentee,  of 
course,  ia  taking  out  the  patent  as  he  did,  acted 
in  accordance  with  the  reasonable  opinion  of  his 
patent  agent.   The  patent  agent  has  not  given 
evidence,  but  the  evidence  has  been  taken  upon 
affidavit,  and  it  is  quite  conceivable  that  the 
agent  may  have  abstained  from  coming  forward 
and  makmg  an  affidavit  in  support  of  the  case. 
Neither,  again,  has  the  written  opinion  been  pm- 
daced  in  court,  but  it  is  sworn  and  not  denied 
that  it  was  OTodaced  to  the  solicitor  for  the' 
petitioner  and  Mr.  Gregory,  and  they  expressed 
themselves*  satisfied  witb  it.   As  I  have  already 
said  in  my  judgment,  it  is  perfectly  posBible  the 
opinion  is  one  that  might  have  oeen  given 
honestly  by  a  competent  patent  agent.  The 
patentee  further  states  this  in  paragraph  12  of 
his  affidavit.    [His  Lordship  read  the  paragraph, 
which  is  stated  above,  and  continued :]  These 
statements  are  bom  oat  by  the  fact  of  the  recital 
in  the  agreement  of  the  Slst  Oct.  1885,  long 
before  the  present  controversy  arose,  that  Lindsay 
was  the  patentee  in  "Bngland  on  behalf  of  the 
petitioner  and  other  persons  interested  in  the 
processes  described  in  the  provisional  specifica- 
tion of  the  5th  June  1885 ;  also  by  the  statement 
in  the  prospectus  of  the  Aver^  Cras  Company 
as  to  the  primary  object  for  which  the  company 
was  formed.   Further,  the  petitioner,  in  a  letter 
of  the  aoth  Oct.  1886,  written  after  he  knew  how 
the  patent  had  been  granted,  expresses  himself  as 
satisfied  that  the  patentee  hiid  acted  honestly-  In 
trath,  it  was  not  until  the  petitioner  ascertained, 
as  he  supposed,  that  the  requirements  of  English 
law  had  not  been  complied  with,  and  that  the 
patent  might  be  invalid,  that  he  be^n  to  charge 
the  patentee  with  fraad.   In  my  judgment  the 
patentee  has  not  been  guilty  of  fraud,  but  has,  at 
the  very  worst,  committed  an  honest  blimder. 
The  provisions  of  the  Act  relating  to  fraud  do 
not,  in  my  judgment,  apply  to  such  a  case.  It 
may  be  that  the  conseqnences  of  the  blunder  are 
not  less  than  those  of  fraud;  but  I  do  not  think 
it  would  be  right,  in  order  to  remedy  a  blonderr 
to  conatrae  an  Act  of  Parliament  which  desb 
with  fraud  otherwise  than  in  aooordance  with  the 
proper  meaning  of  the  word.   I  think,  therefore^ 
that  the  petitioner  has  finiled  to  make  out  thit 
the  patent  has  been  obtained  in  fraud  tho 
petitioner's  rights,  and  that  the  petition  most  be 
dismissed.   At  the  same  time  it  occurs  to  me  it 
may  be  possible  that  the  petitioner  may  hereafter 
desire  to  present  a  petition  founded  on  clause  (d) 
of  sub-sect.  4  of  sect.  26  of  the  Act  of  1883 ;  and  1 
think,  thorefore,  the  dismissal  should  be  without 
prejudice  to  any  such  right  on  his  part.   I  there- 
fore propose  to  frame  Uie  oilier  in  these  teroui 
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The  Conrt  being  ot  opinion — following  the  words 
of  the  Act — that  the  patent  has  not  been  obtained 
in  fraud  of  the  rights  of  the  petitioner,  I  make  no 
order  other  than  that  the  petitioner  paj  the 
costs  of  the  refipondents  Weelcs  and  Lindsay; 
and  this  order  is  to  be  without  prejudice  to  any 
petition  which  he  may  be  advised  to  present  as  a 
person  alleging  that  he  was  the  true  inventor  of 
any  of  the  inventions  iniloded  in  the  clum  of  the 
patentee. 

Solicitor  for  the  petitioner  and  Brewster, 
Hulme,  and  the  Avery  Gaa  Company,  Edmund 
Kimber. 

Solicitors  for  the  respondeuts  Weeks  and 
landsay,  NaUih  and  Hoam. 


March  3  and  4. 
(Before  Kekbwich,  J.) 

BCKB.  V.  WlHBLBDON  LoCAL  BOA&D.  (a) 
CompuUory  poweT$ — Notice  to  treat — Auignmmi 

Sf  contract — Action  for  apwfie  peiforaumea—' 
binder  of  a»»ignor  a$  plmntiff. 
The  defendantt,  having  compuUory  powers  to  pur- 
land,  gave  to  t}-,  ihe  ovmer  of  the  life  ettate 
in  certain  settled  eaiatee,  notice  to  treat  in  respect 
of  apiece  of  the  land.   After  the  purchase  money 
Jur  tM  fee  had  been  cuseesed  hy  a  jury  8.  con' 
veytd  the  life  estate  to  the  plaintiff  N.,  who  con- 
veyed to  the  plaintiffs  B.  and  G.    The  plaintiffs 
brought  an  action  for  specific  performance. 
Held,  tluU  8.  was  not  a  necessary  party. 
The  plaintiffs  were  the  aRsigns  from  Saffery  (the 
trustee  under  the  liquidation  of  Sir  Bicoard  M. 
Mansel,  Bart.),  of  the  )ife  estate  of  Mansel  in 
certain  settled  estates  in  Wimbledun,  and  the 
defendants  were  the  sanitary  authority  for  the 
urban  sanitary  district  of  Wimbledon. 

By  a  provisional  order  dated  the  5th  March 
188^  contirmed  by  the  Local  Government  Board's 
Provisional  Orders  C<jhfirmation  (No.  2)  Act  1884, 
the  defendants  were  empowered  to  put  in  force 
the  powers  of  the  Lands  Clansea  Gomolidation 
Acts  with  reference  to  the  purchase  and  taking 
of  lands  otherwise  than  by  agreement  in  reapeot 
of  a  piece  of  land  required  for  ft  site  for  a  ftre- 
engine  bonse  and  store  yard. 

Oa  the  30th  Sept.  18U4  the  defendants  served 
on  Saffery,  as  owner  of  the  life  estate  of  Mansel,  a 
notice  dated  thn  16th  Sept.  1884,  to  treat  for  the 
purchase  of  a  piece  of  land  forming  part  of  the 
settled  estates.  No  agreement  having  been  come 
to  between  the  defendants  and  Saffery,  a  jury 
was  summoned  to  determine  the  purchase  money 
to  be  paid  for  the  freehold  interest  and  damage 
(if  any)  for  soverance,  and  on  the  3rd  March  1885 
the  purchase  money  for  the  fee  simple  and  com- 
pmution  was  assessed  at  3000/. 

Some  dispute  afterwards  arose  between  Saffery 
•nd  the  defendants  as  to  an  outstanding  lease 
afFecting  the  property,  and  whether  the  assess- 
ment inclttded  the  compensation  to  be  paid  in 
respect  of  the  leasehold  interest,  but  the  present 
report  is  confined  to  one  point  only  decided  at  the 
tnal 

In  Nov.  1886  Saffery  conveyed  the  life  interest 
of  Hansel  in  the  settled  estates  to  the  plaintiff 
Nmton,  and  on  the  31st  March  1886  Norton 
BMveyed  to  the  plaintiffs  Bnrr  and  Gobbett. 
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On  the  22ttd  April  1886  the  plaintiffs  brought 
the  present  action,  alleging  that  the  right  to 
enforce  the  agreement  constituted  by  the  defen- 
dant's notice  to  treat,  and  the  determination  of 
the  purchase  money  and  the  compensation,  was 
now  vested  in  the  {Haintiffs,  or  one  of  them,  and 
they  claimed  specitic  performance. 

The  action  now  came  on  for  trial,  when  an 
objection  was  taken  on  the  part  of  the  defendants 
that  Saffery,  with  whom  tbe  negotiations  were 
made,  ought  to  have  been  a  party. 

Barber,  Q.C.  and  Levett  for  the  plaintiffs. — It 
was  r.ot  necessary  to  make  Saffery  a  party, 
although  he  was  the  person  with  whom  the 
defendants  negotiated.  Burr  and  Cobbett  are 
the  persons  entitled  to  sue  for  the  purchase 
money.  A  notice  to  treat  under  parliamentary 
powers  is  verv  different  from  an  ordinary  offer  to 
purchase.  Tne  defendants  have  represented  that 
they  require  the  land  for  the  public  good,  and 
Saffery,  then  the  owner  of  the  life  estate,  was  under 
the  Lands  Glanaes  Act  1845  the  proper  person 
with  whom  to  contract  for  the  purchase  of  toe  fee. 
As  soon  as  the  pnrcluee  money  was  assessed  there 
was  a  parliamentary  contract  which  equity  would 
enforce.  The  defendants  could  not  recede  from 
the  statutory  position  tbey  had  taken  up  by  their 
notice  to  treat : 

Tivsrion  and  North  Devon  Bailwmf  Cempany  r. 
Loo9emon,  SO  L  T.  Bep.  N.  8.  637 ;  9  App.  Cai. 

48<M16. 

In  Seear  v.  Lawaon  (43  L.  T.  Bop.  N.  S.  716 ; 
15  Cb.  Div.  426)  a  trustee  in  bankruptcy  sold  the 
Bubject'matter  of  an  action  he  had  brought  in 
respect  of  a  grant  made  bv  the  bankrupt,  and  it 
was  held  that  the  trustee  s  assignee  could  cou" 
tinue  the  action.   They  cited  also 

Fry  on  Speoifio  Perfcomaiioe,  2nd  edit.  p.  50 ; 
Be  Figott  and  Co.  r.  Orsat  Eastern  Railtoay  Com- 
pany, 44  L.  T.  Bep.  N.  8.  792 ;  18  Ch.  Div.  116 ; 
TawTiea  t.  I/unn  and  Blu  Batluuni  Companu,  1ft 

L.  J.  282,  Cb. 

Warmington,  Q.G.  and  Badley  for  the  defen- 
dants.— There  is  no  authority  for  the  assignee  of 
a  contract  coming  to  this  court  for  specific  perfor- 
mance without  bringing  his  assignor.  The  Lands 
Clauses  Act  1845  does  not  affect  the  question. 
This  is  like  any  other  action  for  specific  perform- 
ance. "  As  a  general  role,  the  benefit  of  a  con- 
tract  may  be  assigned  in  equity,  and  the  assign 
can  enforce  specific  performance  of  it,  making 
his  assignor  a  party :  (Fry  Sp.  Perf.  2nd  edit., 
86.)  8tear  v.  Lavnon  (un  sup.)  has  nothing  to 
do  with  specific  performance,  and  is  no  exception 
to  the  geraerat  rale.  It  is  qne8ti(»iable  whether 
such  a  contract  as  this  made  for  the  benefit  of  the 
public  could  be  assigned  at  all. 

Barber,  Q.C.  was  not  called  upon  to  reply. 

Kerewick,  J.~-Thereare  two  guiding  principles 
which  distinguish  tbe  present  case  from  ordinary 
actions  for  specific  performance.  The  first  is,  that 
the  defendimts  are  a  bod^  nntering  into  a  con- 
tract owing  to  an  obligation  cast  upon  them  by 
Parliament.  They  have  to  justifiy  their  selection, 
of  land  and  the  necessity  for  taking  iL  They 
are  acting  in  exercise  Of  compulsory  powers.  The 
second  is,  that  owing  to  the  compulsory  powers 
the  vendors  are  bound  to  sell.  These  two  cir- 
cumstances distinguish  tbe  case  from  an  ordi- 
nary action  for  specific  performance,  and  the 

ordinary  rules  of  such  actions  mn£t^bB.modi4^> 
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Ifow,  these  defendants  having  power  to  take  land 
for  a  site  tor  a  fire-enf^e  honse  and  store  yard, 
save  notice  under  the  Lands  Clanses  Act  to  treat 
ior  the  purchase  of  the  piece  in  question.  As  to 
Saffery  s  claim,  he  claimed  to  sell  the  fee,  and  the 
jary  assessed  the  value  at  30002.  From  that  time 
there  was  a  complete  contract.  [His  Lordship 
then  dealt  with  other  matters  not  the  subject  of 
this  report,  and  continDed :]  The  plamti&  claim 
specific  p^ormuice  of  the  contract  for  sale,  and 
the  first  objection  is.  that  Saffery  is  not  a  party 
to  the  action.  Mr.  Wannington  says  there  is  no 
«a6e  where  the  assignee  of  a  contract  for  sale  of 
land  has  brought  an  action  for  specific  perform- 
ance of  the  contract  without  makmg  his  assignor 
a  party;  bat  my  answer  is,  that  this  is  not  an 
ordinary  case  of  an  action  for  specific  perform- 
ance, bat  an  action  to  enforce  an  obligation  imder 
the  provisional  order  of  the  5th  March  1884,  which 
is  sufficient  to  distinguish  the  case  from  the  ordi- 
nary action.  "What  good  would  be  obtained  by 
Saffery  being  here  ?  It  is  a  mere  technical  objec- 
tion, and  ought  not  toprevaiL  I  do  not  rely  upon 
the  case  of  Seear  v.  Laweon  (uhi  sup.),  nor  upon 
sect.  25  of  the  Judicature  Act  of  1873,  for  I 
^onbt  whether  it  applies,  but  I  think  that,  when 
property  has  been  conveyed  sul^ect  to  a  contract 
as  in  this  case,  the  assignee  ougbt  to  be  able  to 
enforce  that  conlrnct.  What  Saffery  assigned 
was  not  the  beoef  1  of  the  contract  with  the 
defendants,  but  an  interest  in  the  land  subject  to 
the  contract.  I  think  the  plaintiffs  Burr  and 
Cobbett  arp  entitled  to  have  tnis  contract  cleared 
off  their  title.  [His  Lordship  then  dealt  with  a 
defence  of  delay,  and  nltimatelj  decreed  specific 
performance.] 

Solicitors  :  for  plaintiffs,  EUis,  Munday,  and 
Bartrumi  for  defendants.  W.  H.  WhUfi^ 


Tuetday,  March  15. 
(Before  Kekbwich,  J.) 
SOFEB.  V.  Abvou).  (a) 
Fandor  aiid  •pu»Mawr---fbtIiNia  of  jmrdboMr  to 
ooMpIfife— TTont  cf  Hde  in  vendor— Return  for 
reiumqfdeponL 

maintiff  eoniraded,  t»  Nov.  1682»to  pwretuue Jrea- 
koldt  from  defmiamU  aubjeet  to  a  eondUion  that 
hu  depont  money  ahotUd  be  forfeited  OKfaUura 
of  ihe  plaintiff  to  carry  out  me  eontraet.  Plaintiff 
aaeqpted  the  tUU,  but,  being  unable  to  find  the 
btdane»  of  hit  purthaae  money,  the  defendante 
determined  the  contract  and  fm^eiled  plainiiff'e 
d&potU. 

In  Jan.  1885  defendanta  contracted  for  a  re»ale  of 
the  property,  and  in  Jan.  1886  toaa  lidd,  on  a 
summona  under  the  Vendor  and  Purckaaer  Act 
1874,  that  the  defendante  had  no  title. 

In  Jtdy  1886  plaintiff  hcougJU  an  action  io 
recover  hia  deporit,  on  ihe  ground  of  midudl 
mistake  and  failure  of  contideration. 

Seld,  thai  plaintiff  loaa  not  entitled  to  recover. 

TThb  plaintiff  claimed  a  declaration  that  the  defen- 
dants were  liable  to  repay  to  the  plaintiff  a 
deposit  of  6101.  paid  to  them  by  the  plaintiff  in 
respect  of  a  contract  by  the  plaintiff  to  purchase 
from  the  defendants  certain  freehold  premises  at 
the  price  of  61001. 

(a)  JUpomd  by  V.  GOULD,  Xa^  VvMm  M  Law. 
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By  a  contract  in  writing,  dated  the  4tb  Nor. 
1882,  it  was  agreed  that  the  defendants  should 
sell,  and  the  plaintiff  purchase,  certain  freehold 
hereditaments  called  the  "  Bowdens."  situate  at 
Teignmouth,  Devon,  iit  fee  simple  in  possession, 
free  from  incumbrances,  for  6100Z.,  tne  sum  of 
6101.,  part  thereof,  to  be  pai  l  on  sifpiing  the 
agreement  and  the  rMidae  on  completion.  The 
sale  was  snl^ect  to  certain  conditions,  one  of 
whicb  was  as  follows : 

If  the  pnrohaaer  ahall  fiil  to  oomply  with  then  oondi- 
tionu  hia  depont  money  shall  be  forfeited  to  the 
vendoTB,  nho  shall  be  at  liberty  to  proceed  to  another 
sale  either  by  pablio  anctioii  or  private  contract,  with 
or  without  notice  to  the  purchaser  at  the  present  aele, 
and  the  defioienoy  (if  any)  oooaatoned  by  anch  nweoai 
sale,  together  with  all  chanree  attending  the  same,  shall 
immediately  after  anch  sale  be  made  good  by  the 
defaulter  at  this  present  sale,  and  in  case  of  nonpajr- 
ment  of  the  same,  the  whole  shall  be  recoverable  as  und 
for  liquidated  dauagM.  audit  shall  not  be  uaoesaary  for 
the  vendors  to  tender  a  oonreyanoe. 

In  accordance  with  the  agreement  the  plaintiff 
paid  a  deposit  of  610!.  The  defendants  delivered 
their  abstract  of  Idtle,  which  showed  that  they 
were  trustees  for  sale  nnder  a  will.  The  defen- 
dants' title  was  accepted  by  the  plaintiff,  but 
when  the  time  for  completion  arrived  the  plaintiff 
was  unable  to  find  the  residoe  of  the  purchase 
money,  and  in  consequence  thereof  the  defendants 
rescinded  the  agreement  and  forfeited  the  plain- 
tiff's deposit.  In  the  month  of  June  18e^  the 
defendants  again  sold  the  said  hereditaments  to 
Frederick  Slooombe,  who  took  an  objection  to  the 
title  on  the  ground  that  the  defendants'  trust  for 
sale  was  not  absolute,  bat  depended  apon  the 
failure  of  a  certain  limitation  in  their  testator's 
wilL  This  objeotion,  bdaa  brought  before  the 
court  on  a  summons  iiiuler  the  Vendor  and 
Porchaser  Act  1874  it  was.  on  the  28th  Jan.  1886^ 
declared  that  a  good  title  had  not  been  shown  hj 
the  defendants. 

The  plaintiff,  on  the  said  order  coming  to  lui 
kitowledge,  ajiplied  to  the'  defendants  to  return 
him  his  deposit  on  the  ground  that  bis  contract 
of  the  4th  ^I'ov.  1882  had  been  entered  into  nnder 
a  matual  mistake  of  fact,  and  that  there  had  hem 
a  total  &ilure  of  consideration  for  the  said  agree- 
ment. On  refusal  by  the  defendants  the  plaintiff 
brought  this  action  on  the  7th  July  1886  claiming 
as  aobre.   The  action  now  came  on  for  trial. 

Warmington,  Q.U.  and  Rigg  for  the  plaintiff.— 
A  contract  for  the  sale  of  real  estate  implies  a 
statement  by  the  vendor  that  he  can  sell  accord- 
ing to  the  terms  of  the  contract.  The  defendants 
Cfumot  retain  the  d^)08it  i^ter  it  has  appeared 
that  had  the  plaintiff  been  able  to  find  the  balance 
of  his  purchase  money  they  would  not  have  been 
able  to  give  him  the  estate: 

irantT.8taUi&r«<a,8»L.T.Bep.y.S.293;  L.Bep. 
8  Ex.  175. 

The  plaintiff  and  defendants  contracted  nnder  a 
mntnal  nustake  that  the  defendants  were  able  to 
giTS  a  title,  and  in  snch  a  case  a  coart  of  equity 
will  not  refiue  relief  even  where  there  is  a  oam- 
pleted  contract : 

Bingham  v.  Btnoham,  1  Tel.  ■en.  1S8 ; 

J«u»  T.  CHfml,  85  L.  T.  Ump.  N.  8.  887;  ICh. 
DiT.  779. 

Cooper  V.  Pkibba  (16  L.  T.  Rep.  N.  S.  678 ;  L.  Bep. 
2  E.  &  I.  App.  149-170)  shows  that  the  maxim 
Ignorantia  yurie  havd  exeueatdofia  not  apply  when 
the  word     is  used  as  deoo^ig  a  private  right 
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mch  as  the  ownership  oi  property.  Thej  also 
referred  to 

Ibrminw T.  B»U(m,  27  L.T.  Bap.  N.  8. 19;  lb.  738; 

L.  Sep.  UEq.l24i  8Ch.  App.  118; 
EaH  T.  iStcoMW,  87  L.  T.  Bap.  K.  8.  836t  7  Ch. 

BiT.  42. 

Barber,  Q.C.  and  Femon  £.  Smith  for  the 
defendants. — ^The  contract  has  come  to  an  end  by 
the  purchaser'B  default,  and  cannot  now  be  revived 
80  as  to  give  him  a  right  to  a  retam  of  the  deposit. 
In  Watii  y.  Stallibrass  (u&t  sup.)  the  render  went 
on  mth  the  negotiation,  althoagh  the  purchaser's 
objection  was  too  late.  Moreover,  the  mistake  in 
that  case  was  discovered  while  the  cimtract  was 
in  existence.  Here  it  is  not  discoTered  nntil 
after  the  contract  has  heen  repudiated  by  the 
porcfaaser  not  completing  after  notice  to  do  so. 
The  whole  law  on  the  subject  of  depositB  is  to  be 
{bond  in  the  judgment  of  Fry,  L.J.  in  How  v. 
Smith  (50  L.  T.  Rep.  N.  S.  573;  27  Ch.  Dir.  89), 
where  his  Lordship  states  that  the  deposit  is  not 
merely  a  part  payment  of  the  purchase  money 
but  a  guarantee  by  the  purchaser  for  the  per- 
formance of  the  contract.  Where  a  contract  for 
Bale  goes  off  by  default  of  the  purchaser  the 
vendor  is  entitled  to  retain  the  deposit : 
Ex  porta  BamU,  L.  Bap.  10  Ch.  App.  513. 

Warmingion,  Q.C.  in  reply. — The  principle  in 
all  the  cases  is,  that  the  vendor  being  ready  to 
complete  calls  upon  the  purchaser  to  do  his  part ; 
but  here  the  vendor  conld  not  have  completed. 
Sow€  V.  Smith  (ubi  sup.)  proceeds  on  the  ground 
that  the  vendors  had  power  to  give  the  purchaser 
the  property  contracted  for. 

EzEEwicH,  J.— I  am  not  sure  whether  this  case 
ought  to  be  dec  ided  as  in  any  way  depending  upon 
the  latter  part  of  or  even  at  all  on  the  last  con* 
dition  set  forth  in  the  4th  paragraph  of  the  state- 
ment of  claim.  However,  there  is  the  condition, 
"  If  the  purchaser  shall  fail  to  comply  with  these 
conditions  his  deposit  money  shall  be  forfeited 
to  the  vendors,  who  shall  be  at  liberty  to  pro- 
ceed to  another  sale,"  and  so  on.  We  nave  that 
condition  here,  and  therefore  £t  is  immaterial  to 
consider  what  the  law  would  be  if  that  condition 
were  not  here.  Now,  Mr.  Warmlngton  says. 
Because  the  defendants  are  not  in  a  position  to 
complete,  therefore  the  plaintiff  is  here  to-day. 
In  cue  sense  that  is  perfectly  true.  He  is  here  to- 
day»  because,  on  a  re-sale,  the  defendants  have 
found  oat  that  they  have  a  bad  title,  and  the 
plaintiff  has  also  foand  that  out,  and  therefore  in 
that  sense  it  is  the  reason  why  he  comes  here — in 
one  sense  the  cama  caiwan*— -because  he  certainly 
would  not  have  come  here  if  he  had  not  discovered 
that  fact.  But  is  that  the  ground  of  his  action  P 
Is  not  the  ground  of  his  action  that,  as  a  matter 
of  foot,  be  has  not  had  and  is  not  going  to  have 
the  estate  P  And  if  he  has  not  had  and  is  not 
going  to  have  the  estate,  is  not  that  because  he, 
Mnae  years  ago,  was  unable  to  find  the  residue  of 
the  purchase  money,  and  that  in  consequence  of 
that  the  agreement  was  rescinded ;  that  is  to  say, 
that  he  abandoned  the  contract  into  which  he 
eatered  ?  The  case  has  been  areued  on  several 
groonds,  and,  among  others,  on  this  ground,  that 
the  case  ctf  Want  r.  SUUlitroM  {ubi  aup.)  is 
decisive  in  the  plaintiff's  favour.  It  has  been  said, 
■Old  with  considerable  force,  that  there  is  no  case 
in  which  a  plaintiff  has  been  held  de[nriTed  of  his 
ri^t  to  reoover  a  deposit  unleeB  it  has  been 


shtfwn  that  there  was  a  power  in  the  defendant^ 
or  those  who  were  claiming  the  deposit,  to  fulfil 
the  contract.   In  WutU  v.  Siallihrasa  the  circum- 
stances were  somewhat  peculiar.   There  was  an 
objection  taken  to  the  title,  and  that  objection  was 
treated  by  the  v^dors  as  too  late ;  but  at  the 
same  time  they  argued  that  it  was  unsound,  and 
though  the  correspondence  is  not  set  ont  in  the 
case  it  is  clear  that,  until  Dec.  1865,  the  contract 
having  been  entered  into  in  Sept.  1865,  there  was 
some  correspondence  which  one  may  assume 
related  to  this  objection,  and  was  an  attempt  by 
the  vendors  to  persuade  the  purchaser  that  a 
good  title  could  be  given.   There  does  not  appear 
to  have  been  any  rescission  or  anything  done 
but  that  neither  side  oared  to  move  against 
the  other.   Under  those  circumstances  it  is  more 
than  probable  that,  it  either  party  had  filed  a  bill 
for  Bpeoifio  performance,  quite  apart  from  the 
question  of  title,  that  bill  would  nave  be^  dis- 
missed; and,  at  any  rate,  as  it  appeared  the 
vendors  did  not  make  a  title,  he  could  not  have 
moved.   That  seems  of  some  importance  on  the 
case,  because,  if  you  do  not  regard  that  as  bein^ 
the  basis  of  the  decision  in   Want  v.  StaUv- 
braat,  1  do  not  see  how  it  could  well  stand 
with  the  case  of  Howe  v.  Smith  (ubi  sup.).  To 
my  mind  that  is  a  distinction  in  the  case  of 
Want  V.  StaUibrass,  and  I  take  it  that  Want 
V.  StaiUbrata  was  perfectly  well  decided,  even 
having  rei^u^  to  Howe  v.  Smith.    The  case 
is  put       Pollock.  B.  in  that  passage  which 
has  been  read  in  this  way   (L.  Bep.  8  Ex.» 
at  p.  183) :  "  Where  personal  property  is  sold, 
it  is  not  usual  to  add  any  ocmdition  of  sale  re- 
specting the  title  of  the  vendor;  and  in  the 
absence  of  any  eronBB  stipulation,  if  the  vendor 
cannot  perform  his  part  of  the  contract,  the 
same  grotmd  that  entitles  the  vendee  to  resist 
payment  of  the  whole  price  entitles  him  also  to 
recover  back  any  deposit  he  may  have  made  in 
part  payment  thereof,  on  the  ground  that  there 
has  been  a  total  failure  of  consideration."  Now 
the  question  is,  can  you  say  that  there  has  been 
a  total  failure  of  consideration  when  you  have 
never  come  to  that  state  of  circumstances  that 
you  are  to  consider  whether  there  was  a  total 
failure  of  consideration  or  not  P   If  in  that  case 
the  court  would  have  held  under  the  circum- 
stances that  the  purchaser  had  repudiated  hia 
contract,  and  before  he  found  out  or  before  it 
was  settled  there  was  a  bad  title  had  thrown  it 
up,  the  learned  baron  would  not  as  applying  to 
that  case  have  used  those  words,  "  on  the  ground 
that  there  has  been  a  total  failure  of  considera- 
tion."  Now  in  this  case  I  have  quite  a  different 
set  of  facts.   It  is  stated  in  the  plainest  manner 
on  the  face  of  the  statement  of  claim  not  only 
that  there  was  an  abstract  delivered,  not  only 
that  the  plaintiff's  solicitor  approved  the  title, 
but  that  "  when  the  time  arrived  for  completion 
of  the  sale  the  plaintiff  was  unable  to  find  the 
residue  of  the  purchase  money  of  61001.,  and  in 
consequence  thereof  the  defendants  rescinded  the 
^freoment  and  forfeited  the  deposit  of  6101." 
That  being  so,  the  short  question  is,  is  the  plain- 
tiff now  entitled  to  recover  this  money,  because 
when  the  time  arriyed  for  com^detion  he  aban- 
doned the  contract,  tiirew  it  up,  and  in  fact  said. 
Because  I  cannot,  I  will  not  penorm  the  contract  P 
I  do  not  propose  to  decide  this  question  on  the 
ground  of  d^.  IthiiJ.^,t,he^t«^^^[^ 
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stated  by  Cotton,  L.J.  in  Horn  v.  Smith  (27  Ch. 
DiT.  95) :  "In  order  to  enable  the  vendor  so 
to  act,  in  my  opinion,  there  must  be  acts  on  the 
port  of  the  parchaser  which  not  only  amount  to 
delay  eufficient  to  deprive  him  ot  toe  eqaitable 
i«medr  of  Bpecific  performance,  bnt  which  woold 
make  liis  condnct  amount  to  a  repudiation  on  hia 
part  of  the  contract."   I  think,  that  I  might  very 
veil  hold  here  that  the  conduct  of  the  plaintin 
did  amount  to  a  repudiation  on  hia  part  of  his 
contract,  and  having  regard  to  the  time  which 
has  elapsed,  that  that  would  bo  a  fair  conclusion. 
Bnt  I  do  not  wish  to  make  that  the  main  Kronnd 
of  my  decision.   I  prefer  to  put  it  on  a  different 
ffrouud,  which  is  very  well  expressed  by  Bowen, 
XrJ'.  in  Sow  V.  Bmith,  and  is  also  supported  by 
the  ijndgments  both  of  Cotton,  L.J.  and  of  Fry, 
Ij.J.   Bowen,  L.J.  says  this  (27  Ch.  Dir.  98): 
"In  what  sense  is  it,    that  is  the  deposit,  "a 
security  for  the  completion  of  the  pnrcl^e  P  It 
is  quite  certain  that  the  purchaser  cannot  insist 
on  abandoning  his  contract  and  yet  recover  the 
deposit,  because  that  would  be  to  enable  him  to 
take  advantage  of  his  own  wrong."   Fry,  L.J.  at 
the  bottom  of  page  101,  after  giving  the  history 
of  the  meaning  of  deposits,  says :  "  It  is  not 
merely  a  part  payment,  but  is  then  also  an 
earnest    to    bind    the    bargain    so  entered 
into,   and   creates   by  the   fear   of  its  for- 
ieitnre  a  motive  in  the  payer  to  perform  the 
rest  of  the  contract."    And  that  ssems  to  me, 
though  it  is  not  precisely  on  the  same  lines  as 
the  dictiim  of  Bowen,  L.J.,  to  be  consistMit  with 
it,  and  to  proceed  on  the  same  principle.   To  my 
mind,  it  would  be  very  wrong  to  allow  the  plain- 
tiff now,  because  he  has  found  ont  that  the 
defendant  cannot  make  a  title,  to  come  forward 
and  say,  Tme  it  is  that,  when  I  thought  that 
you  conld  make  a  title,  when  I  was  ready  to 
accept  that  title,  and  to  have  the  estate  conveyed 
to  me  on  such  title  as  you  conld  give  me,  which 
I  believed  to  be  a  good  one,  but  which  now  I 
know  was  not  in  fact  a  good  one — true  it  is,  that 
then,  if  I  had  had  the  money  in  mv  pocket,  I 
should  have  been  very  glad  to  have  fulfilled  my 
obli^tion  to  yon,  bnt,  not  having  been  able  to 
do  It,  and  having  laid  quiet  all  this  time,  now 
that  I  find  you  cannot  make  a  title,  I  say  that 
money  has  always  been  mine ;  it  never  has  been 
yours ;  the  Statute  of  Limitations  does  not 
apply,  and  I  ask  you  to  pay  me  back  that  which 
belongs  to  me.   I  think,  to  allow  a  purchaser 
to  say  that,  would  be  to  enable  him  to  do  the 
very  thing  that  Bowen,  L-J.  said  he  ought  not  to 
be  allowed  to  do,  namely,  take  advantage  of  his 
own  wron^.    I  mean  wrong,  not  in  the  moral 
sense,  but  m  the  sense  that  he  could  not  perform 
liis  contract.    I  think  the  vendors  are  entitled  to 
consider  this  deposit  as  paid,  not  onlv  as  an 
earnest,  no^  merely  as  a  security  for  the  com- 
pletion of  the  purchase,  but  also,  as  Fry,  L.J. 
says,  as  something  which  "  creates  by  the  fear  of 
its  forfeiture  a  motive  in  the  payer  to  perform 
the  rest  of  the  contract."  I  think  on  that  ground, 
apart  from  any tbin;^  else,  the  plaintiff's  case  fails, 
and  there  must  be  judgment  for  the  defenduits, 
with  costs. 

Solicitor  for  plaintiff,  Qranville  Smith,  for 
T,  W.  B.  Hutehingt,  Teignmonth. 
Solicitors  for  defendants,  Lovell,  Son,  and 
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Thwndmf,  Monk  31. 

(Before  Kekewich,  J.) 
Lesub  v.  Cave,  (a) 
Pradice— Production  of  docum«nt$—Priml6ge—' 

Inaeeurate  affidavit. 
Plaintiff  made  an  affidavit  of  documenta  elatmiM 
privuege  as  to  aU  documentt  in  the  aehednle 
thereto,  on  t}te  ground  that  they  eupported  the 
plaintiff's  title,  and  did  not  support  the  title  of 
the  defindant.  D^endant  tookotU  a  summons  for 
production,  notwithstanding  the priviiege  claimed, 
when  the  judge  in  chambers  ordered  prvdaetion  of 
one  of  the  doeumenle,  and  adjourned  the  hearing 
of  the  rest  of  the  tvmmone-  into  court.  On  haaring 
the  adjourned  eummona  t 
HM,  that  the  inaeeuraey  of  the  affidavit  a*  to  otu 
document  did  not  of  iueif  destroy  the  plaintiff's 
privilege  at  to  the  rest  of  the  scheduled  docMr 
ments. 

The  Couirt  dedmod  to  he  hound  hy  PonaonbT  «. 
Hard^  (L.  Rep.  W.  N.  1883,  p.  4l). 

The  plaintiffs  claimed  an  injanotim  to  restrain 
the  defendant  from  slan^rmg  the  title  of  the 
plaintiffs  to  certain  estates  in  Derbyshire,  Sussex, 
and  elsewhere,  and  the  defendant  counter*claimed 
to  establish  his  title  to,  and  recover  possession  of 
the  same  estates,  alleging  that,  by  an  indenture, 
dated  in  1812,  the  estates  in  question  were  settled, 
after  certain  Ufa  estates,  on  the  appointees  of  one 
of  the  tenants  for  life,  and  subject  thereto  with 
remainders  over.  The  defendant  alleged  that  the 
power  of  appointment  had  been  duly  exercised,  and 
he  claimed  through  the  appointee.  The  plaintiffs 
denied  that  the  power  had  ever  been  exercised, 
and  they  claimed  under  the  remainder.  The 
defendant  had  obtained  au  affidavit  of  documents 
from  the  plaintiffs,  the  affidavit  being  In  the  usual 
form,  except  that  it  waa  limited  to  deeds  and 
probates  between  the  years  1811  and  1853.  ^  In 
the  affidavit  the  plaintiffs  had  claimed  ■pxvri- 
lege  tor  all  documents  Bpecified  in  the  schedule 
thereto,  on  the  ground  that  they  formed  or  sup- 
ported their  title  to  the  estates  in  question,  and 
to  the  best  of  their  belief  did  not  contain  any- 
thing impeaching  their  title,  and  that,  with  th« 
exception  thereinafter  mentioned,  there  waa  not, 
to  the  best  of  their  knowledge,  information,  and 
beli'if,  anything  in  the  same  documents  which 
formed  or  supported,  or  was  in  any  manner 
material  to  the  claim  of  the  defendant.  As  to  the 
exception  referred  to,  the  plaintiffs  said  that  the 
indenture  of  1812,  mentioned  in  the  schedule,  did 
comprise  the  general  power  of  appointment,  end 
that  they  did  not  object  to  produce  such  inden- 
ture  BO  far  as  related  to  such  power,  bat  not 
further  or  otherwise.  The  def aidants  took  ont  a 
summons  that  the  plaintiffs  might  be  ordered  to 
produce  the  scheduled  documents,  notwithstand- 
mg  the  privilege  claimed.  On  the  summcms 
coming  on  before  North,  J.,  in  chambers,  bis 
Lordship  ordered  immediate  production  of  the 
deed  of  1812,  the  plaintiffs  not  then  objecting,  aid 
adjourned  the  rest  of  the  summons  into  court 
The  action  being  this  day  in  the  list  for  trial 
before  Kekewich,  J.,  to  whom  it  had  been  trans- 
ferred, the  summons  was  now  heard  by  Kekewich, 
J.,  at  the  request  of  North,  J. 

Warviington,  (^.C.  and  Archibald  Brown  for  the 
defendant.— The  point  has  been  decided  by  the 
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Court  of  Appeal  in  PoTtaoniyy  t.  Sartley  (L.  Kep. 
W.  If.  1883,  p.  44),  that  if  oae  of  the  docaments 
claimed  to  be  privileged  is  shown  not  to  be 
entitled  to  privilege,  the  affidavit  cannot  be  relied 
opon  as  to  the  others.  The  deed  of  1812  has  been 
shown  to  he  not  entitled  to  privilege,  and  we  ask 
that  the  mle  may  be  applied  here.  Minet  v. 
Morgan  {28  L.  T.  Rep.  N.  S.  573 ;  8  Ch.  App.  364) 
and  Roberia  v.  Oppenheim  (50  L.  T.  Rep.  N.  S.  729 ; 
21  Ch.  Div.  724)  also  were  referred  to. 

Kbkbwich,  J.  said  that  the  decision  in  Pcntsonhy 
V.  Hartley,  as  reported  in  the  Weekly  Notes,  was 
not  according  to  his  view  of  the  practice  of  the 
conrt,  and  declined  to  make  the  order  asked  by 
the  summons,  but  ordered  that  the  trial  of  the 
ftctiOD  shonld  stand  over,  in  order  that  the  defen- 
dant, if  so  minded,  might  ap{)eal. 

Solicitors  for  plaintiffs,  Arnold  and  Co. 

Solicitors  for  defendant,  Jackson  W.  Bmart. 


Thursday,  Feb.  17. 
(Before  Kekbwich,  J.) 
Stone  v.  Smith,  (a) 
Practice — Action  for  specific  performance — Relief 

claimed    by    pleadings  —  Judgment  —  Order 

XXXVI..  r.  31. 
A^ion  to  enforce  specific  performance  by  the  ptir- 

ehaser  of  an  open  contract  to  purelmae  leaaekolds. 

Defendant  had  paid  a  deposit  and  accepted  the 

title,  but  failed  to  complete. 
By  his  pleading  the  defendant  admitted  that  he 

was  unwUling  to  complete. 
At  the  trial  (ike  d^endant  not  a^earing)  the  plain- 

tiff  asked  for  judgment  for  resctswion  andfoffeiture 

of  the  di^Mrnt. 
Seld,  that  the  plaintiff  was  entitled  to  judgment  for 

wjpectfic  performance  as  claimed  bj/  his  ^Headings, 

but  not  for  reseitsion  andforfeiturt^. 

This  was  an  action  for  specific  performftnce  of  a 
contract  contained  in  two  lettera  which  the 
defendant  agreed  to  purchase  certain  leasehold 
property  from  the  plaintifF. 

The  defendant  had  paid  a  deposit,  and  the  title 
had  been  arcepted  by  his  solicitor.  The  defen- 
d«it  failtDK  to  complete,  this  action  was  broutrht, 
the  plaintiff  by  his  pleading  claiming  specific 
perfonoance  of  the  contract. 

The  defendant,  by  his  statement  of  defence, 
traversed  the  plaintiffs  allegations,  bat  admitted 
that  he  was  nnwilling  to  complete. 

The  action  now  came  on  for  trial,  when,  the 
defendant  not  appearing,  the  plaintifE  having 
proved  his  case,  asked  for  judgment  declaring 
tbe  contract  rescinded  and  the  deposit  forfeited. 

Euasell  Roberts  for  the  plaintiff. — It  is  clear 
that,  when  one  party  to  a  contract  gives  notice  of 
his  intention  nc^  to  perform  it,  the  other  party  is 
entitled  to  rescind: 

Danvhe,  4e.,  Company  t.  Xmea.  S  L.  T.  Bep.  N.  S. 
5B7:  11  0.  B.N.  8.  US;  on  app.,  13 C.  B. 
N.  8.  825. 

The  defence  admits  that  the  purchaser  is  un- 
willing to  perform  the  contract,  and  Hoiee  v. 
Smith  (50  L.  T.  Rep.  N.  S.  573 ;  27  Ch.  Div.  89)  is 
an  authority  that  the  deposit  is  forfeited. 
[Kekewice,  J. — You  are  seeking  to  import  into 
an  men  contract  that  which  is  usually  an  express 
conaition.3   I  ask  for  an  immediate  sale  in  lieu 
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of  the  lioi  for  the  purchase  money.  Befereu  co 
was  made  also  to 

Bedmoick  v.  Wa^ord,  ^e.,  Sailway  Coning,  2  Set, 

on  D.  part  1,  p.  1332; 
Se  parte  CtuHmera,  28  L.  T.  Bep.  N.  S.  335 1  L. 

Bep.  8  Ch.  App.  289 ; 
Sag.  T.  &.  P.        edit.,  cap.  1,  ■.  2,  pi.  76: 
Be  Trnry  and  White's  Contract,  M  L.  Bap.  K.  8. 

858;  ^  Ch.  Div,  14. 
Fry  on  Speoiflo  Performance  2nd  edit.  pp.  4M,  478 ; 

and  Chitt7  on  Contracts,  7th  edit.  613. 

Kekewicu,  tT. — This  case  comes  on  to  be 
decided  under  peculiar  circumstances.  It  is  an 
action  for  specific  performance  of  a  contract 
contained  in  two  letters,  which  are  set  oat  in  the 
statement  of  oUtim  and  proved.  Sbhving  proved 
his  case  the  plaintiff  is  entitled  to  such  relief  as 
he  claims,  and  such  other  relief  as  ia  consistent 
therewith.  I  think  he  is  entitled  to  judgment 
for  specific  performance;  but  he  says  he  does 
not  wish  for  specific  performance  of  the  contract, 
but  rescission  and  forfeiture  of  the  deposit.  Now, 
apart  from  the  pleadings,  is  a  vendor  on  an  open 
contract  entitled  to  a  declaration  of  rescission  of 
tbe  contract  when  the  purchaser  simply  Rays,  I 
am  unwilling  to  uerform  it?  Bat  the  point  is, 
whether  a  plaintiff  is  entitled  to  such  a  judgment 
on  the  pleadings  under  such  circumstance  as  these, 
namely,  when  the  defendant  is  absent.  The  cases 
cited  go  to  show  that  when  one  of  the  parties  to  a 
contract  says  that  be  will. not  perform  it  the 
other  party  is  entitled  to  reseina ;  bat  whether 
he  is  entitled  to  come  to  this  conrt  and  get  a 
declaration  of  rescission  is  another  matter  depend- 
ing npon  the  circumstances  of  the  case.  In  such 
a  case,  for  instance,  as  a  contract  to  supply  coal 
by  instalments,  the  doctrine  of  liberty  to  rescind 
on  the  ref nsal  of  one  party  to  carrr  out  the  con- 
tract applies,  and  it  has  been  held  to  apply  also 
to  a  case  of  breach  of  promise  to  marry.  But 
cases  of  contract  for  purchase  of  real  estate  stand 
on  a  different  footing.  In  those  cases  the  defen- 
dant knows  that  what  is  asked  against  him  is 
judgment  for  specific  performance,  and  in  the 
present  case  it  ma;jr  be  that  the  defendant  is  now 
thinking  that  ho  is  liable  to  a  judgment  to  that 
effect  and  is  preparing  to  sobmit  to  it.  I  do  not 
think  the  plaintin  is  entitled  to  a  declaration  that 
the  contract  is  rescinded  or  the  deposit  forfeited. 
I  think  he  is  entitled  to  a  judgment  for  specific 
performance,  and  an  aoconnt  of  what  is  due  tor 
unpaid  purchase  money,  and  an  account  of  all 
moneys  paid  l^  him  for  rent  and  insurance ;  pay* 
ment  to  be  one  month  after  the  certificate,  with 
liberty  to  apl^yi  and  the  defendant  to  pay  the 
coats. 

Solicitors :  Oha^e,  Welch,  and  Chappie. 


QUEEN'S  BENCH  DIVISION. 
Monday,  Feb.  28. 
(Before  Day  and  Wills,  JJ.) 
The  Guabdians  or  the  Poor  of  the  Kingsbbidqb 
Union  (apps.)  v.  Chukchwardens  and  Otss* 
8EEBS  or  !East  Stonehouse  (respa.).  (a) 
Poor  law — Divided  Parishes  Act  1876 — Settlement 
—  Widow — Children  under  siadeen — Birth  settle- 
ment of  motlier — Derivative  settlement — 39  ^  40 
Viet.  c.  61,  $.  35. 
Vjpon  appeal  against  an  order  for  the  removal  of  a 
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widow  and  her  Children  under  sioitem,  it  appeared 
that  the  widow  had  acquired  no  settlement  einee 
the  death  of  her  htithand.  Ser  hvjtha/nd  was 
horn  vjithm  the  appellant  union,  and  had 
acquired  no  other  eettlefnent.  The  toidow  was 
not  bom  either  in  the  appellant  union  or  reapon- 
dent  parish. 

Beld,  that,  the  word  "  wife  "  in  39  ^  40  Viet.  c.  61, 
8.  35,  did  not  include  "  widow"  and  thai  ae 
onZv  a  "  wife  "  at  the  time  of  the  adjudication 
of  her  aetilement  could  "derive"  a  eetilement 
from  her  huehcrndt  the  widow  in  <Ae  freeemi 
COM  retmned  her  hirth  settlement ;  and  Mat  the 
ehiidren  took  the  settlement  of  their  vidowed 
mother,  that  »,  her  hifih  settlement,  and  that  the 
order  of  removal  of  fAe  juaHeea  was  had,  tmd 
must  he  quashed. 

TTroN  appeal  ai^auiBt  an  order  of  two  jnsticeB  of 
the  peace  for  the  removal  of  Elizabeth  Phillips 
and  three  children  from  the  parish  of  East 
Stonehotise,  in  the  county  of  JDevon,  to  tbe 
union  of  Kingsbridge,  in  the  same  county  as  the 
place  of  their  last  legal  settlement,  the  said  order 
-was  confirmed  by  the  Court  of  Quarter  Sessions 
Bubject  to  the  following;  case . — 

On  the  5th  of  Feb.  1886,  two  justices  of  the 
peace  for  the  county  of  Devon,  sitting  at  East 
Stonehonse  aforesaid,  did,  upon  the  complaint  of 
tiie  respondents,  order  that  Elizabeth  Phillips, 
aged  aboat  forty-nine  years,  a  widow,  Bichard 
Henry  Phillips,  aged  over  seven,  and  Charles 
Sydney  Phillips,  aged  about  three,  all  being  poor 
persons  then  chargeable  to  the  respondents' 
parish,  should  be  removed  to  appeUants* 
.union. 

The  pauper,  Elizabeth  Phillips,  formerly  Steel, 
was  born  in  the  parish  of  Falmouth,  in  the  connty 
of  Cornwall,  and  was  married  to  Samuel  I^illips 
on  the  15th  of  June  1878.  Thechildreninqnestion, 
-via.,  Sichard  Hairy  and  Charles  Sydney,  were 
the  issne  of  that  marriage. 

The  said  Sunnel  FhiHips  was.  bora  in  a  parish 
within  the  appellants'  union,  and  acquired  no  latOT 
settlement. 

Samuel  Phillips  died  on  the  1st  of  Jan.  1885, 
when  the  said  i»npers  became  chargeable  to  the 
respondents'  parish,  and  remained  so  up  to  the 
time  of  the  making  of  the  said  order  of  justices 
mentioned  in  paragraph  1. 

On  the  bearing  of  tne  appeal  it  was  contended 
on  behalf  of  the  respondents  that  the  three 
^upers  took  the  settlement  of  the  said  Samuel 
Phillips,  deceased.  For  the  appellants  it  was 
argued  that  Elizabeth  Phillips  -was  not  then 
a  wife  bat  a  widow,  and  unless  it  could  be 
shown  that  her  settlement  had  been  adjudicated 
-upon  in  her  husband's  lifetime,  she  did  not  derive 
her  settlement  from  her  husband,  but  retained  her 
birth  settlement,  and  that  her  children  took  the 
settlement  of  their  widowed  mother. 

The  Court  of  Quarter  Sessions  made  an  order 
oonfirming  the  order  of  removal  subject  to  a 
special  case. 

The  question  for  the  opinion  of  the  court  was 
whether  this  order  of  quarter  sessions  was  right. 

If  the  court  was  of  opmion  that  the  said  three 
paupers  were  all  settled  in  the  appellants'  union, 
then  the  said  orders  of  removal  and  quarter 
sessions  are  to  stand,  but  if  the  court  shall  be  of 
opinion  that  the  said  Elizabeth  Phillira,  Bichard 
Henry  Phillips,  and  Charles  Sydney  Phillips,  or  i 
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any  or  either  of  them  were  or  was  not  so  settled 
in  appellants'  onion,  then  the  said  orders  ci 
remoTOl  and  quarter  sessions  were  to  be  varied 

accordingly. 
By  39  &  40  Vict.  c.  61,  s.  35 : 

No  person  shall  be  deemed  to  have  derived  a  settie- 
ment  from  any  other  person,  whether  by  parentage, 
estate,  or  otherwiee,  except  in  the  case  of  a  wife  mm 
her  hoaband,  and  in  the  oaae  of  a  child  under  the  im 
of  sixteen,  which  child  shall  take  the  settlement  of  m 
father  or  of  its  widowed  mother  as  the  case  may  be  up 
to  that  and  shall  retain  the  settlament  so  t^nn 
imtil  it  ^t^li  aoqaire  another. 

J£  any  child  in  this  section  mentioned  shall  not  have 
aoqnired  a  eettlemeut  for  itself,  or  beinK  a  female  shall 
not  have  derived  a  settlement  from  her  hoaband,  and  it 
cannot  be  shown  what  settlement  snch  child  or  female 
derived  from  the  parent  without  inqoirine  into  the 
derivative  setfclemrat  of  snoh  pacent,  mch  ehild  « 
female  shall  be  deemed  to  be  sattlad  in  the  pariah  in 
which  ha  or  she  iraa  bom. 

M.  W.  JUcKellar  for  the  respondent  parish.— 
The  order  of  the  justices  is  right.  The  father 
was  bom  in  the  appellants'  union,  and  that  was 
the  only  settlement  he  ever  had.  The  only 
exceptions  to  the  abolition  of  derivative  settle* 
ments  are  made  in  the  case  of  a  wife  and  child, 
who  may  derive  a  settlement  from  the  father  or 
husband  as  the  case  may  be.  Here  the  childrai 
take  the  birth  settlement  of  their  father,  and 
their  mother  as  his  wife,  takes  the  same : 

The  Ouardians  of  Liverpool  v.  The  OverMert  of 

Port«0a,5OL.T.Bep.N.8.286;  L.  Bep.  B. 

IMv.808. 

It  is  true  that  the  later  cose  of  The  Ouardians  cf 
2£aid8tone  Union  v.  The  Ouardiaiu  of  Bottom 
Union  (L.  Bep.  17  Q.  B.  Div.  817)  decides  that  a 
"wife"  in  sect.  35  of  the  Divided  Parishes  Act 
1873  does  n^ot  include  a  widow,"  hut  it  is  to 
be  observed  that  the  case  of  The  Guardians  of 
Liverpool  v.  The  Overseers  of  Porttea  sup,) 
was  not  cited  to  the  court ;  and  the  earlier  case 
is  of  stronger  authority,  for  it  was  cited  to  and 
approved  by  the  Court  of  Appeal  in  The 
Guardians  of  the  Ueadinffton  Union  v.  The 
Guardians  of  St.  Olave's  Union  (50  L.  T.  Bep. 
N.  S.  444;  Ti.  Eep.  13  Q.  B.  Div.  293).  Where 
the  child  is  over  sixteen  another  consideration 
altogether  arises,  and  his  derivative  settlement 
cannot  be  inquired  into : 

The  Gwirdiaru  of  Edmonton  Union  v.  The  Owardiaju 
of  8t.  Mary,  IiUngton,  L.  Eep.  15  Q.  B.  IKv.  95. 

J.  Alderaon  Foots  for  the  appellant  nnion. — As 
regards  the  widow  this  appeal  must  be  allowed. 
Sect.  35  of  the  Act  provides  that  no  person  shall 
be  deemed  to  have  derived  a  settlement  except  in 
two  cases.  The  time  at  which  a  person  shall  be 
deemed  to  have  derived  a  settlement  is  the  time 
of  adjudication  upon  his  or  her  settlement.  It 
has  been  decided  that  a  child  over  siztecBi  who 
has  not  acquired  a  settlement  for  itself  cannot 
derive  a  settlement  from  its  fother;  but  that  its 
birth  settlement  alone  can  be  looked  at : 

The  Ouardiant  of  BdmorUon  Unionv.Tke  Omardiams 
of  8t.  Mary,  Mington  (tiii  sup.). 

So  bjf  analogy  it  has  been  extended  to  a  woman 
who  IS  a  widow,  and  not  a  wife  at  the  time  of  the 
adjudication  upon  her  settlement : 

The  Guardians  of  Ma<diaone  Union  v.  37m  Guardians 
of  Solbom  Union  (u&t  sup.). 

The  woman  must  be  relerated  to  her  birth  settle- 
ment. The  settlement  from  her  late  husband 
would  be  a  derivative  <me,  and  ^^1^^*^ ^ttle- 
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ment  cannoc  be  looked  at  except  in  one  of  the 
excepted  cases.  Parentage  and  marriad^  are  the 
only  two  methods  of  acqniring  a  deriratiTe 
settlement.  In  the  laRt  mentioned  case  Smith,  J. 
held  that  a  deriTatire  settlement  coald  not  be 
inqaired  into  unless  the  person  from  whom  it 
wM  derived  was  alive  at  the  date  of  adjudication 
upon  iti  in  other  words,  a  widow  as  distinguished 
fnm  a  wile  oonld  not  hare  a  derivatiTO  aeitla- 
ment  front  her  husband  beeaoBa  he  was  dead. 
The  widow  here,  then,  mast  fja  to  her  birth 
Mtdement ;  and  her  children  will  go  with  her, 
br  nnder  the  same  notion  ther  may  take  the 
settlement  ci  their  widowed  mother,  a  provision 
to  ^wevent  yoang  children  from  being  separated 
from  their  parents. 

Dat,  J.— This  is  a  ease  of  removd  of  a  widow 
and  her  children  to  the  appellant  union,  the 
anion  in  wluch  her  late  hosmnd  and  the  fieither 
of  Uie  children  was  bom.  The  counsel  for  the 
union  contended  that  the  order  toe  renunal  wan 
bad,  as  that  settlement  was  a  deriTatire  one,  and 
could  not  be  inquired  into,  as  a  widow  at  the 
time  of  adjudication  upon  her  settlement  was  not 
within  either  of  the  two  exceptions  in  sect.  35  of 
the  Divided  Parishes  Act  18/6,  which  permit  of 
an  inquiry  into  derivative  settlements.  After 
hearing  the  whole  of  the  arguments,  I  have  come 
to  the  same  conclusion,  since  the  object  of  the 
statute  is  to  abolish  derivative  settlements,  CTCept 
in  such  cases  where  injustice  and  hardship  would 
enroe.  I  think  the  word  "  wife  "  in  sect.  35  does 
not  include  "  widow."  The  object  of  the  section 
was  not  to  separate  wife  from  husband  dnring 
Damage,  or  children  from  parents,  but  to  get  ria 
derivative  settlements  because  of  the  ezpraise 
and  delay,  and  even  injustice  involved  in  the 
inqniry.  Therefore,  when  it  becomes  necessary  to 
adjudicate  upon  the  settlement  of  (at  the  time  of 
adjudication)  a  wife  or  a  child,  a  derivative 
settlement  from  a  husband  or  a  living;  parent  is 
permissible.  But  when  we  come  to  deal  with  a 
widow  a  derivative  settlement  is  in  her  case  no 
longer  permissible,  and  if  she  has  acquired  no 
other  aettlement  for  herself,  she  must  be  relegated 
to  that  of  her  birth.  In  the  present  case  her 
children  follow  her,  and  take  her  settlement.  I 
fbUowthe  decision  of  this  conrt  in  the  case  of 
Tlu  Guardiane  of  Maidstone  Union  v.  Ths 
Gvard!ana  of  Sotbom  Union  («W  »up.). 

Wills,  3. — I  am  of  the  same  opinion.  This 
35th  section  is  no  doubt  puzzling.  When  we 
consider  what  was  decided  in  the  case  of  Tke 
Gvardians  of  Maidstone  Union  v.  TJte  Quardiana 
of  Eolbom  Union  (u6i  I  think  the  key  to 

the  decision  is  to  be  fonnd  in  the  condition  or 
age  of  the  parties  at  the  time  of  adjudicating 
upon  their  settlement.  The  expression  "  deemed 
to  be  derived  "  would  be  equivalent  to  "  deemed 
to  be  derived  at  the  time  of  adjudication." 
Adopting  that  as  a  tes^  no  person  who  at  the 
partienlar  moment  of  adjadication  was  not  a  wife 
or  a  child  under  sixteen  would  be  able  to  derive 
a  settlement  from  another.  T  think  on  con- 
sideration that  that  construction  is  on  the  whole 
right.  Where  then  a  woman  is  a  widow,  we  are 
not  permitted  to  inquire  into  her  hito  husband'd 
aemement,  for  that  becomes  a  derivative  one ; 
consequently,  if  she  has  acquired  uo  fresh  settle- 
ment for  herself,  she  retains  that  of  her  birth. 
The  question  of  the  children  remains.  It  was  the  ^ 


intention  of  the  Act  to  Iroep  parents  and  children 
together,  aud  a  provision  to  that  effect  is  inserted 
in  this  section.  If  necessary,  the  children  are  to 
take  the  aettlement  of  their  widowed  mother;  in 
this  case  they  will  do  so,  for  they  will  go  with  her 
to  her  birth  settlement,  and  so  be  kept  together. 

Order  of  removal  quathed. 

Solicitors  fOT  the  aj^pellants.  Hcurriat  PmBtU, 
and  Ooodols,  for  /.  Square  and  Son,  Kings* 
bridge. 

Solicitors  for  the  respondents,  Growden  and 
Vizard,  for  B.B.  Sodd,  mat  Stonehouse. 


Monday,  March  14. 
(Before  Hitddlestox,  B.  and  Suith,  J.) 
Swain  v.  Fallows  and  Bate  Limited,  {a) 
Praetiee — Seeuriiy  for  eo8t$ — Appeal  from  County 
Court  —  Infant  plainiiff — Inaolvmcy   of  next 
friend— County  CouH  Bulea  1886,  Order 
r.  11— £ulea  of  the  SiMoreme  Court  1883.  Ordar 
LVin^  r.  15;  Order  LIX^  r.  17. 
The  DiviaUmal  Court  has  under  Order  LIX.,  r.  17, 
the  tamejpotBer  cu  the  Court  of  Appeal  under 
Order  LvJII^  r.  16,  to  order  wiatr  epeeuH 
eireumatancea  em  appellant  to  give  tecurity  for 
eoata  of  an  appeal  from  tho  County  Court. 
The  admitted  ittaolwney  of  an  infant  plaini^e 
next  friend  who  hat  not  paid  the  coeta  of  the 
untuceeaaful  oriainal  action  in  the  County  Court 
ia  aueh  a  apecial  eircumetance  as  mU  enHtle  the 
court  io  make  an  order  requiring  aecurity  to  ba 
given  for  the  coaia  of  the  c^jpeal. 
This  was  an  application  on  the  part  of  the  defen- 
dants requiring  the  next  friend  of  the  plaintiff  to 
give  security  for  the  costs  of  the  appeaL 

The  application  was  put  down  f  or  nearing  under 
rule  255  of  the  Crown  Office  Bnles  1886,  which 

Erovides  that  "the  following  applications  shall 
e  made  up<m  two  clear  days  notice  of  motion, 
and  be  brought  on  as  if  they  were  ex  parte  motions, 
and  not  put  into  the  Grown  paper :  (a)  For  time, 
enlargement,  stay,  or  security." 

The  facts  were  as  follows : — The  action  was 
brought  under  the  Bmployers*  Liability  Act  1880, 
by  the  infant  plaintiff  through  his  mother  aa 
next  friend,  and  a  verdict  was  found  for  the 
defradants. 

The  action  was  tried  on  the  6th  Jan.  1887.  An 
insufficient  notice  of  appeal  was  served  on  the 
24th  Jan. ;  this  was  amended  and  served  on  the 
27th  Jan. 

The  defendants  then  proceeded  to  tax  their 
costs  against  the  next  friend,  which  amounted  to 
561.  Their  solicitors  wrote  to  the  next  friend  and 
asked  her  to  pay  the  costs,  or  find  security ;  but 
she  was  nnaole  to  do  either.  They  them  pro- 
ceeded to  levv  execution  against  her  goods;  bat 
the  high  bailiff  oi  the  County  Court  returned 
nvUa  bono,  the  goods  at  her  residraoe  being 
claimed  by  her  sister,  and  her  landlord  also 
churned  for  ten  weeks'  rrat  in  srrcAr.  Up  to  the 
time  of  the  application  the  next  friend  nad  not 
paid  any  of  the  costs,  and  admitted  her  inability 
to  do  so. 

By  Order  T.,  r.  11,  of  the  County  Court  Bules 
1885: 

Where  an  intuii  demres  to  oommeace  an  action  (other 
than  tor  wages  or  pieoework,  or  for  work,  as  a  Bermnt) 

(a)  B«portad  br  W.  P.  E\-iaBLZT,  Esq..  ^^|^^^^^^ 
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...  he  Bh&ll  procure  ihe  attendanoe  of  %  next  friend 
at  the  office  of  the  registrar,  at  the  time  of  entering 
the  plaint  .  .  .  the  plaint  snail  not  be  entered  .  .  . 
until  the  next  friend  has  nndertaken,  according  to  the 
form  in  the  appendix,  to  be  reoponrible  for  costs,  and 
on  entering;  into  enoh  nndnrtaking  the  next  friend  shall 
be  liable  in  tiie  same  manner  and  to  the  same  extent 
u  if  he  were  himself  the  plaintiff :  and  the  action 
».  .  .  shall  proceed  in  the  name  of  the  infant  bv  nob 
next  friend,  and  tiie  nndertaking  nhall  be  filed  07  the 
registrar.  ...  If  the  infant  fail  in  or  discontinne  his 
action  .  .  .  and  do  not  pay  the  amonnt  of  costs 
ordered  to  be  paid  hj  him  to  the  defendant,  praoeedinfrs 
mar  be  taken  for  the  reooTer?  of  anch  amonnt  from  the 
next  friend  as  for  the  reoorery  of  a  jodgment  debt. 

By  Order  LVIIL.  r.  15: 

Snob  deposit  or  other  neonritf  for  the  costs  to  be 
occasioned  any  appeal  shall  be  made  or  given  as  may 
be  directed  nnder  special  oircamstaDoes  bj  the  Court  of 
Appeal. 

By  Order  LIX..r.  17: 

Sabjeot  to  these  mles,  the  rules  for  the  time  being  in 
fonse  with  respect  to  appeals  from  the  High  Coarc  to 
the  Conrt  of  Appeal  shall,  so  far  as  practicable,  apply 
to  and  gOTem  appeals  from  Connty  Conrts  and  other 
inferior  conrts  of  record  of  civil  jnriBdiotion  to  the  High 
Court. 

Smyly  for  the  defendants. — This  is  a  case  in 
which  the  next  friend  of  this  inbnt  plaintiff 
should  be  required  to  give  security  for  the  costs 
of  her  appeal  to  this  conrt.  Under  Order  LVIII., 
r.  15,  the  Court  of  Appeal  has  power  under  special 
circumstances  to  order  anappellant  to  give  Becurity 
for  costs,  and  Order  LIX.,  r.  17,  gives  this  court 
power  to  ai^iy  the  Court  of  Appeal  practice  in 
appeals  to  it  from  the  inferior  conrtB.  The 
adniitted  insoWenqy  of  the  next  friend  who  is  not 
sning  on  her  own  bdi^f  is  such  special  circum- 
stance.  He  cited 

Harlock'v.  Athbwy,  19  Ch.  Dir.  539 ; 

CUtrke  T.  RotJu,  36  L.  I.  Bep.  K.  S.  78 ;  46  L.  J. 
372,  Ch. ; 

Share  V,  Oirvan.   Nov.  8, 1886  (not  yet  reported) 
[HuDDLESTON,  B.  referred  to  Cowell  v.  Taylor^  53 
L.  T.  Rep.  N.  S.  483  ;  31  Ch.  Div.  34.] 

Warde  tor  the  plaintiff. — ^The  next  friend 
admits  she  cannot  give  secarity,  but  to  insist 
upon  her  giving  it  will  amonnt  to  a  denial  of 
justice.  Mere  poverty  will  not  be  enough  to 
induce  the  court  to  order  security  for  costs 
to  be  given.  [Suith,  J. — Not  in  the  first  instance, 
but  surely  it  might  he  where  a  pauper  has  appealed 
to  the  law  and  had  a  judgment  against  him.] 
Cowell  T.  Taylor  {ubi  <up.)  was  a  different  case  to 
this ;  there  it  was  a  trustee  in  bankruptcy  appeal- 
ing. Here,  too,  the  County  Court  jimge  has  gone 
wrong  on  a  pmnt  of  law,  and  so  the  cane  comes 
within  the  principle  of  Uourke  v.  The  White  Moa$ 
06Uiery  Commmy  (85  L.  T.  Rep.  S.  160 ;  1  C.  F. 
Div.  556).  Farrer  v.  Lacy^  Hartiand,  and  Co. 
(51  L.  T.  Rep.  N.  S.  538;  28  Ch.  Dir.  842)  is  also 
in  favour  of  this  contention. 

HrDOLESTOv,  B. — ^This  case  was  heard  before 
the  County  Court  judge,  who,  sitting  as  a  Jnry, 
found  the  questions  of  fact  against  the  plaintiff, 
who  is  an  infant,  and  held  the  defendants  not 
liable.  How  this  application  is  made  to  require 
the  next  friend  of  the  infant  to  give  security  for 
costs  of  the  appeal  on  behalf  of  the  plaintiff  who 
is  seeking  to  appeal  from  the  decision  of  the 
County  Court  judge.  Under  Order  V.,  r.  11,  of 
the  County  Court  Rules  1886,  it  is  clear  that  the 
next  friend  of  an  infant  plaintiff  is  re-iponsible 
for  costn.   We  must  now  look  at  the  proceedings 


that  have  taken  place  to  eee  if  there  are  special 
circumstances  justifying  us  in  using  our  dis- 
cretion in  requiring  the  next  friend  in  the  present 
instance  to  give  security  for  the  costs  of  the 
appeal.  In  the  first  place,  notice  of  appeal 
was  insufficient ;  next,  when  the  costs  were  taxed, 
and  an  attempt  to  enforce  payment  of  them,  the 
defendants  are  met  by  what  looks  like  a  kind  of 
juggle,  for  the  high  bailiff's  return  oi  nvUa  bona 
is  Insed  npon  a  claim  to  the  goodB  at  the  next 
friend's  bouse  by  her  sister,  and  the  claim  of  her 
landlord  •for  ten  weeks*  rent  in  arrear.  Apidi- 
cation  for  payment  of  these  costs  has  been  made 
from  time  to  time,  and  evasive  answers  are 
returned.  At  last  this  application  to  give  security 
is  made.  I  do  not  enter  into  the  qnestioa  wheth^ 
the  poverty  of  the  plaintiff  at  the  commencement 
of  an  action  would  be  a  special  circumstance 
which  would  justify  the  requiring  of  security, 
for  that  is  not  the  case  here.  The  question  here 
turns  upon  the  appeal  made,  not  by  the  plaintiff 
himself,  but  by  his  next  friend,  and  far  different 
considerations  arise  in  such  a  case.  The  mles 
clearly  show  there  is  power  in  the  courts  to 
require  security.  Order  LIX.,  r.  17,  is  explicit 
on  the  point.  The  only  question  is  whether  we 
should  exercise  it.  I  think  the  jnd^^ent  of 
Bowen,  JjJ.  in  Cowell  r.  TayJor  &1  Ch.  Div. 
38)  is  almost  condusive  of  this  case;  there 
he  sa^ :  "  The  general  rule  is  that  poverty  is  no 
bar  to  a  litigant:  that,  from  time  imemmorial, 
has  been  the  rule  at  common  law,  and  also,  I 
believe,  in  equitjy.  There  is  an  exception  in  the 
case  of  appeals,  but  there  the  appellant  has  had 
the  benefit  of  a  decision  by  one  ox  Her  Uajesty's 
conrts,  and  so  an  insolvent  party  is  not  excluded 
from  the  conrts,  bnt  only  prevented,  if  he  cannot 
find  security,  from  dragging  his  opponent  from 
one  conrt  to  another.  There  is  also  an  exception 
introduced  in  order  to  prevent  abuse,  that  if  an 
insolvent  sues  as  nominal  ph^inbiff  for  the  benefit 
of  pomebody  else,  he  must  give  security."  Two 
cases  are  pnt  forward  by  the  Lord  Justice  in 
which  security  for  costs  ought  to  be  required, 
the  case  of  appeals,  uid  the  case  of  a  nominal 
plaintiff ;  ana  both  are  met  with  in  the  present 
instMice.  Here  is  an  admittedly  insolvent  next 
friend  endeavouring  to  drag  the  respondents, 
after  a  decision  in  their  favour,  through  tne  conrts. 
She  may  do  so  if  she  please,  but  she  most  place 
the  respondents  in  such  a  position  that  they  may 
get  the  costs  of  the  appeal  if  she  prove  unsnc- 
cessfnl.  There  is  here  no  case  of  a  denial  dE 
justice.  The  rule  ought  to  be  made  absolute. 

Smith,  J. — I  am  of  the  same  opinion.  It  wonld 
seem  to  me  to  be  much  more<rf  a  denial  of  justice 
if  we  allowed  this  impecnntons  plaintiff  to  drag 
his  employers  through  all  the  courts.  The  esse  w 
Uourke  v.  The  White  Ifow  Colliery  Company  (u^i 
ttip.)  hfts  been  cited  to  show  that  in  such  a  case 
as  the  present  security  for  the  costs  of  the  appeal 
ou^ht  not  to  be  required;  bat  the  ratio  dectdindi 
of  that  case  does  not  apply  here,  because  the 
person  who  is  now  asked  to  give  security  was  not 
affected  in  her  solvency  by  the  accident  which  was 
the  subject  matter  of  the  action. 

SvJe  abiohUe. 

Solicitors  for  the  plaintiff,  Johnton,  Horru,  and 

Dovedvng,  for     Sims,  Manchester. 

Solicitors  far  the  defendants,  ifoms  and  Biritff, 
for  2'komptonp  Manchester,  i 
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Balwday,  D§e.  4, 1886. 

(Before  Lord  Colxeidgb,  C.J.,  Pollock,  B.,  and 
Shith,  J.) 
Hehsakt  (app.)  V.  Halbe  (resp.).  (a) 

Parliament — Begittralion  of  voter$ — Lodger  frav- 
ehise — Qualification — Notice  of  claim  to  be  regit- 
tered—Tke  ItmreMentation  of  the  People  Act  1867 
(30  ^  31  VieL  e.  102),  i.  4;  «.  30,  tub-Beet.  ^ 
ThtFarUcmentaru  and  Huntetpai  Segittration 
Act  1878  (41  4-  4&  Vict.  e.  26).  u.  22. 28—7^^ 
BagutraiiMi  Act  1885  (46  4*  49  Viet,  e,  15). 
aekei.  2,  m.  34,  42 ;  tdud.  3,  Form  D,  No.  3 ; 
Form  H,  No.  2. 

Sit  an  ettential  part  of  the  juaUfieation  for  the 
lodger  franehite  tliat  the  tmimafU  thould  tend 
to  M«  overteert  noMw  ef  &m  claim  to  he  regiatered. 

Wkere  a  person  entered  on  a  register  voters  in 
reipecf  of  lodgings  did  not  send  to  the  overteers 
notice  of  his  claim  to  be  entered  on  the  next 
ngitter  in  retpeti  the  same  lodgings,  but  the 
overseers  fry  mistake  inserted  his  name  in  the 
old  lodgers'  lief : 


Held,  thai  it  woe  the  duty  of  the  revising  barrister 
to  expunge  the  name,  the  qualijieation  of  the 
claimant  being  intuffieient  by  reason  ^  his 
omission  to  tend  in  a  claim. 

This  was  a  case  stated  by  Lioael  Lancelot 
Shadwell,  Esq.,  one  of  the  barristers  appointed  to 
rerise  the  lists  of  partiamentarj  voters  for  the 
county  of  Middlesex  and  boroughs  therein,  in 
Trhich  Thomas  Henry  Hereant,  of  No.  4,  Burton- 
street,  in  the  county  of  Middlesex,  was  the  appel- 
lant, and  Clarence  Bichard  Ealse,  of  No.  17,  Old 
Burlinpton-atreet,  in  the  county  of  Middlesex, 
returning  officer  for  the  borough  of  St.  Fancras, 
was  the  respondent. 

The  facta  stated  in  the  case  were,  so  far  as 
material,  as  foUowB : — 

Ac  a  coart  held  on  the  25th  Oct.  1^6,  by  the 
said  rerisinf?  barrister,  for  the  parpose  of  revising 
the  lista  for  the  borough  of  St.  Pancraa,  wiuhin 
the  said  connty,  the  name  of  William  Henry 
Humphrey  appeared  on  the  old  lodgers'  list  for 
the  south  divuton  of  the  aaid  borough,  the  entry 
relating  to  him  being  as  follows  : 


Xhm»  of  eUImutt,  In  foil, 
nnuaiM  b«li>c  flnl. 

DMcrfptlon  of  raomi 
oeomplMLutd  whethar 
fnninlnd  ornot. 

Btnet,  lane  oi  other  plkce,  uid  nnmber. 
If  uij,  of  boiue  Iji  which  lodj,']nji 
u«  aUnatfl. 

Name  and  addreaa  of  landlord,  or 
other  persoD,  to  whom  rent  1b  paid. 

Hiu^rey,  ^niliam 

Two  on  third  flow, 
anfomiahad. 

103,  Or^r's-iBii-zoML 

Alfred  H.  Wriflht,  108.  Onty's- 
inn-mad. 

The  appellant  daly  objected  to  the  said  name 
being  retained  in  the  said  list,  upon  the  ground 
that  the  said  William  Henry  Humphrey  had  not 
claimed  to  be  registered  in  manner  provided  by 
sect.  22  of  41  &  ^  Vict.  c.  26. 

The  evidence,  which  the  revising  barrister  re- 
oeired  de  bene  esse,  showed  that  the  said  William 
Henry  Humphrey  had  made  no  claim  of  any 
kind,  but  his  name  had  been  inserted  in  the  sain 
list  by  a  mistake,  which  had  arisen  as  stated  in 
the  next  paragraph. 

The  overseers,  in  making  out  the  said  list, 
instead  of  causing  it  to  be  printed  de  novo  from 
the  old  lodger  claims  served  upon  them,  had 
caused  it  to  be  printed  from  a  copy  of  the  lodgers' 
list  contained  in  the  current  register  for  the  aaid 
division,  from  which  copy  they  had  erased,  or 
intended  to  erase,  those  names  in  respect  of 
which  no  claims  had  been  received.  They  had, 
however,  omitted  to  erase  the  name  of  William 
Henry  Humphrey,  which  was  on  the  said  register, 
and  uiiled  to  discover  their  mistake  before  the 
Slid  old  lodgers'  list  bad  been  signed  and  pub* 
Bsbed. 

It  was  contended  on  behalf  of  the  appellant 
that  the  principle  established  by  Daviet  v. 
Rophins  (27  L.  J.  6,  C.  P. ;  K.  A  G.  118)  and 
Xeonard  v.  Allowaya  (48  L.  J.  81,  C.  P.)  did  not 
ra)ly  to  lodgers,  (1)  because  by  30  &  31  Vict. 
c.l(u,s.4,  the  making  of  a  claim  was  an  iudispen- 
Bsble  part  of  the  qualification  for  the  lodger 
franchise  (see  Cullen  v.  Patterson,  18  L.  Rep. 
Ir.  274) ;  (2)  hecanse  by  sect.  30,  sub-sect.  3  of 
the  same  Act,  lodger  claimants  were  placed  in 
the  same  position,  as  to  proof  of  cLaims,  as 
dsimanta  omitted  from  the  overseers*  lists  of 
voters,  and  consequently  they  were  subject  to  the 
lav  laid  down  in  Be  8dh  (50  L.  J.  1L3,  C.  P.) ; 
and  (3)  because  the  decisions  in  Meade  t.  Cooper 
(1  Ir.  Bep.  B.  ft  L.  App.  12),  Mathews  r.  Magrath 
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I  (lb.  14),  and  Edwards  v.  Lang  (lb.  24)  were  in- 
consistent with  Be  Sale,  ancf  ought  not  to  be 
followed ;  and  that  the  revising  uirrister  ought 
to  admit  the  evidence  and  expunge  the  name  of 
the  said  William  Henry  Humphrey. 

The  revising  barrister  held  that  it  was  not 
competent  forliim  to  require  proof  of  the  making 
of  a  claim  by  the  said  William  Henry  Humphrey, 
on  the  grounds :  (] )  That  though  it  might  be 
admitted  that  Be  Sale  applied  to  the  lodgers'  list 
as  existing  before  the  Act  41  &  42  Vict.  c.  20,  and 
to  the  new  lodgers*  list  as  existing  since,  yet  that 
the  old  lodgera'  list  was  b^  sect.  22  of  the  last- 
cited  Act  to  be  deemed  a  list  of  voters,  and  was 
thereby  brought  within  the  principle  of  Davies  v. 
Siskins  and  Leonard  v.  Ailloioays;  (i)  that,  be* 
sides  the  reaaoua  given  in  Bavies  v.  Hopkint,  there 
was  an  additional  reason  for  refusing  to  go  behind 
the  list  in  the  case  of  an  old  lodger,  namely,  that 
he  might,  by  seeing  his  name  in  the  list,  have 
been  deterred  from  making  a  valid  claim  in 
time  to  be  entered  on  the  register  as  a  new  lodger 
The  revising  barrister  accordingly  rejected  the. 
evidence,  ana  retained  the  name  of  the  said 
William  Henr^  Humphrey  in  the  said  old  lodgers' 
list.  Due  notice  of  appeal  from  his  decision  was 
given. 

The  question  tor  the  decision  of  the  court  was, 
whether  the  revisiuff  barrister  ought  to  have 
required  proof  of  the  making  <tf  a  claim  by 
Wit  tiam  Henr^  Humphrey. 

If  this  question  was  answeredin  the  aflSrmative 
the  register  was  to  be  amended  by  erasing  the 
name  (n  the  said  William  Henry  Humphrey  from 
the  old  lodgers'  list. 

Bompas,  Q.C.  for  the  appellant. — The  revising 
barrister  ought  not  to  have  retained  the  name 
upon  the  list,  "^he  22nd  section  of  the  Parlia- 
mentary and  Municipal  Registration  Act  18^ 
(41  ft  42  Yict.  0.2G)  provides  that  where  a  person 
is  entered  in  respect  of  lodgimri  on  the  register 
of  TJtcrs  for  the  time  being  in  forcK  Oi  ' 
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to  be  entered  on  the  next  register  in  renpect  of 
the  same  lodsin^,  he  may  claim  to  be  so  entered 
by  sending  notice  of  his  claim  to  the  overseers 
of  the  parish  in  Trhich  his  lodgings  are  situate 
on  or  before  the  25th  Jnly.  Then  the  duty  of  the 
revising  barrister  is  defined  by  the  3rd  and  11th 
sub-sections  of  the  28tfa  secticm  of  the  same  Aut. 
By  the  3rd  snb-section  "be  shall  nponge  the 
name  of  evny  pemKm,  whether  objected  toor  not, 
whose  qualification  as  stated  in  any  list  is  in- 
sufficient in  law  to  entitle  snch  person  to  be 
included  therein,"  and  by  the  11th  sub-section,  if 
snch  proof  is  given  by  the  objector  as  herein  pre- 
scribed, then  unless  the  person  objected  to  appears 
by  himself,  or  by  some  person  on  his  behalf,  and 

S roves  that  he  was  entitled  on  the  last  day  of 
nly  then  next  preceding  to  have  his  name  in- 
serted in  the  list  in  respect  of  the  qualification 
described  in  such  list,  the  revising  barrister  shall 
expunge  the  name  of  the  person  objected  to."  If 
therefore  the  uending  in  of  a  claim  was,  as  the 
appellant  contends,  a  part  of  the  qualification  of 
the  claimant,  he  is  not  entitled  to  nave  his  name 
retained  upon  the  list.  The  qnalific^ion  of  a 
lodger  is  defined  by  the  4tli  section  of  the  Bei»-e- 
sentation  of  the  People  Act  18G7  (30  ft  31  Vict, 
c  102)  (a),  and  that  section  makes  it  an  essential 
put  of  a  claimant's  qualification  that  he  shall 
nave  **  claimed  to  be  registered  as  a  voter  at  the 
next  ensuing  registration  of  voters."  This  is  not 
only  plain  from  the  very  words  of  the  section,  but 
it  nas  been  so  decided  by  the  Irish  Court  of 
Appeal  in  the  case  of  CvUen  v.  PcMereon  (18 
L.  Bep.  Ir.  274).  Th&t  case  arose  under  the  Irish 
Begiatration  Act  1868  (31  A  32  Vict.  c.  49),  the 
words  of  the  4th  section  of  which  are  similar  to 
those  of  the  4th  section  of  the  Hepresentation  of 
the  People  Act  1867,  and  there  May,  C.J.  and  Fitz- 

S'bbon,  Barry,  and  Naisfa,  L.JJ'.  held  that,  as  a 
dger  claimant  had  not  sent  in  his  claim,  his 
qnuification  was  incomplete,  May,  CJ.  saying : 
"  In  my  opinion,  sub-sect.  3  of  sect.  4  of  the  Act 
of  1868  creates  one  of  the  requirements  which 
ongbt  to  have  been  satisfied  before  the  claimiuit 
can  be  admitted  as  a  lodger.  I  think  that  this 
was  a  condition  precedent  with  which  the 
claimant  has  not  complied,  and  that  the  revising 
barrister  was  right  m  declining  to  put  him  on 
the  list."  In  the  case  of  a  lodger,  the  sending  in 
of  the  claim  is  made  by  the  Act  a  matter  of 
substance,  and  not  merely  a  matter  of  form.  The 
fact  that  the  claim  is  to  bo  sent  in  before  the 
25th  July,  whereas  the  qualifying  year  of  residence 
does  not  end  until  the  31st  July,  further  shows 
that  it  was  the  intention  of  the  Legislature  that 
not  only  the  completion  of  the  year  of  residence, 
but  also  the  sending  in  of  the  claim  most 
be  proved.     The  cases  of  Saviet  v.  Hopkint 

(a)  The  4th  Bection  of  the  Sepreaentation  of  the 
People  Act  1867  (30  A  31  Tict.  o.  102)  is  as  follows: 
"  Everr  man  shall  bo  entitled  to  be  regfifiteTed  aa  a  voter, 
and,  when  registered,  to  vote  for  a  member  or  members 
to  serve  in  Parliament  for  a  borongh,  who  ii  qaalifl»d  aa 
follows !  (that  is  to  aayt  (1)  Is  ot  fall  age,  and  not 
subject  to  an;  legal  iocapacitv ;  and  (2)  As  a  lodger  has 
occupied  in  the  same  borongh  separately  and  aa  sole 
tenant  for  the  twelve  months  preceding  the  laet  daj^  of 
July  in  any  year  the  same  lodguigs,  snob  lodginn  being 
part  of  one  and  the  same  dwellinff-hoiise,  and  of  a  dear 
yearly  valno  of,  if  let  nnfomishea,  of  ten  pounds  or  up- 
wards ;  and  (3)  Haa  resided  in  BBoh  lodgings  doting  tbe 
twelve  monthk  immediately  preceding  the  last  di^  ot 
July,  and  haa  claimed  to  be  registered  as  a  voter  at  tbe 
next  ensuing  registration  fd  voters." 
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(3  0.  B.  N.  S.  376  ;  27  L.  J.  6,  C.  P. ;  K  &  G.  118> 
and  Leonai'd  t.  AUowayB  (40  L.  T.  Bep. 
N.  S.  197;  48  L.  J.  81,  C.  P.),  on  which 
the  revising  barrister  relied,  are  not  in  point, 
since  they  were  decided  under  6  Vict.  c.  18, 
an  Act  which  does  not  make  the  sending  in  of 
the  daim  a  part  of  the  olaimant'a  qnaUtieation. 
Neither  are  the  three  eases  of  Jfeooe  v.  Coo^ 
(1  Ir.  Bep.  Bes.  A  Land  App.  12),  MicUhem  v. 
Magraih  (1  Ir.  Bep.  Beg.  &  Land  App.  U\wad 
EdwardM  t.  Jjong  (1  Ir.  Bep.  Beg.  &  Land  App. 
24)  of  any  weight  at  the  present  time>  as  they 
have  been  overruled  by  Cullen  v.  Palter$<m  {tui 
nip.),  and  also  by  Re  Sale  (43  L.  T.  Bep.  N.  &  635; 
50  L.  J.  113,  C.  P.),  where  it  was  hold  that  tbe 
revising  barrister  is  entitled,  under  sects.  37  and 
38  of  6  Vict.  c.  18,  to  require  {Hxwf  that  a  person, 
who  claims  in  consequence  of  the  omission  of  his 
name  from  the  12Z.  occupiers'  list,  g^Te  due  notice 
of  his  claim  to  be  inserted  in  such  list. 

Bray  for  the  respondent. — The  revising  bar- 
rister was  right  in  retaining  the  claimant's  name 
upon  the  list.  It  is  not  disputed  that  the  claimsot 
was  in  all  other  respects  qu^ified,  if  his  claim 
had  been  duly  sent  in,  and  therefore  the  only 
qneeticm  is,  whether,  the  overseers  having  placed 
his  name  upon  the  list,  he  is  disqualified  by 
reason  of  not  having  sent  in  a  claim.  It  is  sm- 
mitted  that  it  was  not  the  intention  of  the  hega- 
lature  to  make  anj  difference  In  this  respect 
between  lodger  claimants  and  other  claimants, 
and  that,  the  name  having  hoen  placed  upon  the 
list,  the  list  was  conolnsive,  and  the  revising  bar- 
rister could  not  go  behind  it.  The  point  wts 
folly  discussed  and  decided  in  the  cases  of  Daries 
V.  Hopkin$  (ubi  aup.)  and  Leonard  v.  AUowaat  {ubi 
rup.),  and  those  decisions  onght  to  be  fouknred. 
Further,  an  injustice  would  be  done  to  persons  in 
the  position  of  the  claimant,  if,  when  their  names 
are  entered  on  the  old  lodgers'  list,  they  can  be 
objected  to  on  this  ground.  The  3rd  schedule  of 
48  &  49  Vict,  c.  15,  prescribes  the  mode  of  making 
out  and  publishing  the  lists,  and  by  rule  30  of 
part  2  the  overseers  are  to  make  out  before  the 
Inst  day  of  July  the  old  lodgnrs'  list,  and  by  rule 
35  they  are  to  make  out  before  the  25th  Aug.  • 
list  of  persons  claiming  to  be  inserted  in  a  list 
parliamentary  voters  as  lodgers,  but  not  com- 
prised in  the  idd  lodgers*  list.  In  tlda  ease  tb» 
claimant's  name  was  uiserted  by  the  oveiseon  ia 
the  old  lodgers'  list,  and  he  was  therefore  6A»mA 
from  claiming  as  a  new  lodger.  This  being  so^  it 
would  be  unjust  that  the  revising  barrister  ^ould 
be  entitled  to  go  behind  the  list  and  strike  off  bis 
name  op  the  ground  that  no  claim  had  been  sent 
in.  No  importance  can  properly  be  attached  to 
the  fact  that  in  the  description  of  the  qualifica- 
tion it  is  mentioned  that  them  should  be  a  daim. 

Bomptu,  Q.C.  was  not  called  upon  to  reply' 

Lord  CoLSBinez,  CJ.—1  am  of  opinion  that  ut 
this  case  the  revising  barrister  was  wrong.  It 
app^rs  to  me  that  it  is  an  essential  part  of  the- 
qualification  of  a  lodger  voter  that  he  should  hare 
"claimed  to  be  registered  as  a  voter  at  the  next 
ensuing  rMistratiqn  of  voters,"  in  accordance  with 
the  3ra  BQ&section  of  the  4th  section  of  the  Bepre* 
sentation  of  the  People  Act  1867  (30  A  31  Vict, 
c.  102).  That  section  confers  the  franchise  cn 
lodgers  in  boronghs,  and  gives  the  elements  ot 
qualification.  It  provides  that  every  man  ahsU 
be  entitled  to  t«  registered  as  a  voter, 
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■wbea  registered  to  vote  for  a  member  or  members 
to  serve  in  Parliament  for  a  borongh,  wbo  is 
qoalified  ae  follows ;  that  is  to  say  :  (1)  is  of  full 
age,  and  not  subject  to  any^  legal  incapacity ;  (2) 
«e  a  lodger  has  oocnpied  in  tne  same  borongh 
separately  and  as  sole  tenant  for  the  twelve 
months  preceding  the  last  day  of  July  in  any  year 
the  same  lodgings,  snch  lodgings  being  part  of  one 
and  the  same  dwelling-house  and  of  a  clear  yearly 
nloet  if  let  nnfarnished,  of  ten  pounds  or  upwards ; 
jod  (3)  has  resided  in  such  lodgings  during  t^he 
twdve  mtmths  immediately  prMedin^  the  last 
day  of  July,  and  has  claimed  to  be  registered  as 
avoter  at  the  next  ensuing  registration  of  voters." 
Tben  the  2nd  sab-section  of  the  80th  section  of  the 
Act  prorideB  that  **  the  claim  of  every  person 
denrous  of  being  ragistered  as  a  voter  for  a 
member  or  members  to  E»erve  for  any  borongh  in 
nepectof  the  occnpation  of  lodgings  shall  oe  in 
ihe  form  numbered  1  in  schedule  6.,  or  to  the  like 
fifEectiSndshallhare  annexed  thereto  a  declaration 
in  the  form,  and  be  certified  in  the  manner  in  the 
said  schedule  mentioned,  or  as  near  thereto  as 
drcnmstaacefl  admit ;  and  every  such  claim  shall 
after  the  last  day  of  July,  and  on  or  before  the 
SSthdayofAuffiutinanTyear.be  delivered  to  the 
oiOTBeia  of  the  parish  m  which  snoh  lodgings 
Aall  be  rituate,  and  the  particulars  of  sack  claim 
dull  be  duly  published  by  snch  overseers  on  or 
Wore  the  Ist  day  of  September  next  ensuing  in  a 
E^rate  list,  according  to  the  form  nnmbered  2 
in  the  sud  schedule  (G-.)."  The  Parliamentaiy 
and  Municipal  Begistracion  Act  1878  (41  &  4i , 
Tici.  c.  26)  proceeds  on  the  same  lines.  By  the 
'22nd  section  of  that  Act  "  where  a  person  is 
entered  in  respect  of  lodgings  on  the  register  of 
TOteis  for  the  time  being  in  force,  and  desires  to 
be  entered  on  the  next  roister  in  respect  of  the 
BMoe  lodgings  he  may  claim  to  be  so  entered  by 
tending  notice  of  his  claim  to  the  overseers  of  the 
pariah  in  which  his  lodgings  are  situate  on  or 
Wore  the  25th  day  of  July,"  and  the  overseers 
an  (m  or  before  the  last  day  of  July  to  make  out 
a  list  of  persons  so  claiming,  and  the  lists  so 
ntde  ont  are  to  be  signed,  pnnlished,  and  other- 
viae  dealt  with  m  a  certain  manner  there  pre- 
toibed.  Then  the  28th  section  sets  out  the 
dntus  and  powers  of  the  revising  barrister.  Ho 
ii  to  correct  any  mistake  which  is  proved  to 
him  to  have  been  made  in  any  list,  or 
in  any  claim  or  notice  of  objection,  and 
to  expunge  the  name  of  any  person  whose 
^salification,  as  stated  in  the  list,  is  insufficient 
in  law,  or  who  is  dead.  And  then,  by  snb-sect.  6, 
he  "shall  expunge  the  name  of  every  person, 
whether  objected  to  or  not,  whose  name  or  place 
of  sbod^  or  the  natnre  of  whose  qualification,  or 
the  name  or  situation  of  whose  qualifying  pro- 
perty, if  the  qualification  is  in  respect  oi  pro- 
pnty,  or  other  particulars  respecting  whom 
law  reqmred  to  be  stated  in  the  list,  is  or  are 
«ther  wholly  omitted,  or,  in  the  ju^^nt  of  the 
nnsing  barrister,  insnfficiently  described  for  the 
purpose  of  being  identified,  unless  the  matter  or 
matters  so  omitted  or  insnfficiently  described  be 
Kipplied  to  the  satis&ction  of  the  revising  bar- 
riirter  before  he  shall  have  completed  the  revision 
of  the  list  in  which  the  omission  or  insufficient 
description  occurs,  and  in  case  such  matter  or 
matters  shall  be  so  supplied,  he  shall  then  and 
tiKie  insert  the  name  in  such  list."  From  these 
Hctions  it  is,  to  my  mind,  as  clear  as  anything 
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possibly  can  be  that  the  making  of  the  claim  is  a 
part  of  the  qualification  of  a  lodger  claimanL 
Then,  snbsequently,  as  there  were  old  lodgers  and 
also  new  lodgers,  the  Registration  Act  1885 
(48  A  49  Vict,  c  15),  sched.  2,  sa.  34,  42,  and 
sched.  8,  form  D,  No.  3,  and  form  H,  No.  2,  dealt 
with  the  matter  and  provided  that  the  claim  of 
the  old  lodger  should  he  in  one  form  and  of  the 
new  lod^;er  in  another.  Here  the  claimant  has 
not  sent  in  a  claim  in  either  of  the  forms  provided, 
bnt  by  a  mistake  of  the  overseer  his  niune  was 
allowed  to  stand  in  the  old  lodgers'  list  without 
his  having  made  any  claim  at  all.  The  overseer, 
however,  had  no  authority  to  place  it  there,  and, 
as  the  sending  in  of  the  claim  is  a  part  of  the 
qualification,  the  mere  tart  of  his  name  having 
been  placed  there  can  avail  nothing.  I  think, 
therefore,  that  the  revising  barrister  ought  to 
have  disallowed  the  claim  and  expunged  the 
claimant's  name  from  the  list.  This  construction 
of  the  statutes,  I  think,  planes  the  matter  on  an 
intelligible  footing.  Several  cases  have  been 
referred  to.  The  principal  case — I  allude  to 
Davieu  v.  SopJnna  {vhi  fup-) — is  distinguishable 
from  the  present  case.  That  case  is  one  of  a 
number  oi  eases  decided  on  the  machiner]^ 
<A  the  old  Registration  Acts,  and  the  deci- 
sion WM  to  toe  effect  that,  where  all  the 
elements  of  qualification  exist,  a  claimant  ought 
not  to  lose  his  vote  because  a  condition  precedent 
devolving  upon  him  or  upon  the  overseer  has  not 
been  complied  with  in  form.  No  one,  I  imagine, 
can  doubt  the  justice  of  a  rule  that  a  mistake  in 
form  in  a  condition  precedent  ought  to  be  waived 
where  a  complete  qualification  exists.  But  here 
a  complete  qualification  does  not  exist,  and  that 
case  is  therefore  not  in  point.  There  is,  however, 
a  case — that  of  GuUen  t.  Patteraon  (18  L.  Kep.  Ir. 
274) — ^which'is  directly  in  point.  We  in  this  court 
are  not  indeed  bound  by  it,  inasmuch  as  it  is  a 
decision  of  the  Court  of  Appeal  in  Ireland,  but 
wa  ought,  I  think,  to  treat  such  a  case  with  the 
greatest  respect.  There  a  person  claimed  the 
parliamentaiy  borough  franohise  as  an  inhabitant 
householder,  and  his  name  dnlj  appeared  in  the 
town  clerk's  list  aa  a  claimant  in  respect  of  that 
qualification. ;  but,  on  the  revision,  it  turned  oat 
tnat  his  true  qualification  would  be  that  of  a 
lodger,  if  he  had  claimed  as  such,  and  it  was 
held  that  the  revising  barrister  Imd  no  power 
under  the  4th  section  of  the  Parliamenta^ 
Registration  (Ireland)  Act  1886  (48  Vict.  c.  17) 
to  expunge  the  name  from  the  list  in  which  it 
appeared,  and  insert  it  with  the  true  qualifiaction 
in  the  originally  appropriate  list.  With  that 
decision  I  entirely  agree,  and  I  think  that  the 
re^ster  must  be  amended  by  expunging  the 
claimant's  name  from  the  old  lodgers  list.  There 
will  be  no  order  as  to  costs. 

Pollock,  B. — I  have  arrived  at  the  same  con- 
clusion, and,  in  my  opinion,  .to  hold  otherwise 
would  be  to  misconstrue  the  words  and  the  in- 
tention of  the  statute  by  creating  a  qualification 
not  contemplated  thereby.  In  the  case  of  Davie* 
V.  BopTdna  (3  C.  B.  N.  S.  376 ;  27  L.  J.  6.  C.  P.; 
K.  &  G.  118)  the  question  of  qualification,  it  is  quite 
clear  from  the  report,  was  never  interfered  with. 
On  the  contnuy,  Williams,  J.  considered  it  a  ques- 
tion of  the  waiver  of  a  matter  of  form.  "  It  may 
be"  he  says,  "that  the  notice  was  so  imperfect 
and  fell  so  far  short  of  tho  requirements  of  the 
statute  that  Uie  overseer  was  not  boond  to  put 
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tiie  name  on  the  list,  hnt  he  having  chosen  to  do 
so,  factum  valet  quod  fieri  nondehuit,  and  the  name 
being  on  the  list,  all  the  revising  barrister  has  to 
do  is  to  see  whether  the  qualification  as  stated  is 
sustained."  He  clearly,  therefore,  did  not  think 
tbat  the  qualification  in  that  case  was  in  any  way 
wrong. 

Smith,  J.— I  am  of  the  same  opinion. 

Appeal  allowed. 

Solicitor  for  tha  appellant,  J.  if.  2£cDonnell. 
SoHcitOTB  for  the  respondent,  JTinbe,  Truatram, 
and  Co. 


Saturday,  Bee.  4,  1886. 

(Before  Lord  Coleriboe,  C.J.,  Pollock,  B.,  and 
Smith,  J.) 
DouLON  (app.)  V.  Halse  (reap.),  (o) 

Parliament  —  Regiatration  of  voters — "  Ineapaci- 
taied  hy  any  law  or  atatute  from  voting  " — MetrO' 
politan  police  constable — 10  Geo.  4,  c.  44.  «.  18 — 
The  Parliamentary  and  Municipal  Begiatration 
Act  1878  (41  ^  42  Viet.  c.  26),  a.  28,  aub-aect.  7. 

Siathe  duty  of  a  barrieter  revising  a  list  of  parlia- 
mentary voters  within  the  metropolitan  police 
district  to  expunge,  under  the  Parliamentary  and 
Municipal  Regiatration  Act  1878  (41  ^  42  ViU. 
c.  26),  a.  28,  sub-sect.  7,  the  names  of  all  persons 
belonging  to  the  metropolitan  police  force,  they 
being,  by  the  operation  of  10  Geo.  4,  c.  44,  s.  18, 
"  incapacitated  by  atatute  from  voting  "  for  the 
election  of  a  member  of  Parliament  within  the 
district. 

This  was  a  case  stated  by  Lionel  Lancelot  Shad- 
well,  Esq.,  one  of  the  barristers  appointed  to 
revise  the  list  of  parliamentary  voters  for  the 
oonnt>  of  Middlesex  uid  borooghs  therein,  the 
appellant  being  Peter  Donlon,  and  the  respon- 
dent Clarence  Richard  Halse. 

The  case  was,  so  far  as  material,  as  follows  : — 

1.  At  a  court  held  by  the  revising  barrister  on 
the  22nd  Oct.  1886  for  the  purpose  of  revising  the 
lists  for  the  borough  of  St.  Pancras,  Middlesex, 
the  name  of  the  appellant  appeared  in  the  occn* 
piers*  list  for  the  south  division  of  the  borongb,  as 
qualified  in  respect  of  the  occupation  of  a  dwelling- 
house  described  as  20,  Brighton-street. 

2.  It  was  proved  to  the  revising  barrister,  and 
admitted  by  the  appellant,  that  he  was  on  the  last 
day  of  July  1886,  a  constable  in  the  Metropolitan 
Police  Force,  appointed  by  virtue  of  the  Act 
10  Geo.  4,  c.  44. 

3.  The  horoiich  of  St.  Pancras  is  within  the 
metropolitan  police  district. 

4.  No  objection  had  been  made  to  the  appel- 
lant's name  being  retained  in  the  said  list  on  the 
ground  his  being  sncb  constable  as  aforesaid, 
though  an  objection  had  been  made  on  other 
grounds,  which  was  not  sustained. 

5.  It  was  contencled  on  behalf  of  the  appellant 
that,  notwithstanding  the  provisions  of  10  Geo.  4, 
c.  44,  s.  18,  he  was  entitled  to  have  his  name 
retained  on  the  said  list  for  the  following  reasons  : 
(1)  That  the  incapacity  (if  any)  imposed  by  that 
section  was  merely  an  incapacity  to  vote  and  did 
not  extend  to  registration.  In  support  of  this 
contention  2  "Will  4,  c.  45.  s.  36,  and  48  Vict.  c.  3, 
B.  4,  were  referred  to  as  showing  that  where  the 
Legislature  intended  to  disqualify  from  registra- 

Bfjioruil    Joskpb  SitRB,EM.,Burittep«l-lAw. 


[Q.B.  Dir. 


tion  it  did  so  in  express  terras.  (2)  That  by  im* 
posing  a  pmnalty  of  lOOZ.  on  police  cons  tables 
voting  at  parliamentary  elections  the  L^slatnre 
had  shown  an  iutention  that  such  persons  should 
be  placed  on  the  register,  since,  unless  registered, 
they  could  nob  vote,  and  therefore  could  not  incur 
the  penalty.  (3)  Tbat  although  the  earlier  part 
of  10  Geo.  ^  c.  44,  8.  18,  did  in  terms  render 
metropolitan  pdice  constables  incapable  of  Totii% 
within  the  metropolitan  police  district,  the  true 
construction  of  the  whole  section  was  that  they 
were  entitled  to  vote  Bnt|iect  to  a  liability  to  t]m 
prescribed  penalty.  (4)  That  to  exclude  a  police 
constable  from  the  register  would  indirectly 
create  an  incapacity  to  vote,  or  at  all  events 
would  extend  sncb  incapacity  b^oad  the  time 
fixed  for  its  termination — namely,  six  months  after 
retirement  from  the  force.  (5)  That  even  if  the 
appellant  was,  as  a  metropolitan  police  constable^ 
incapable  both  of  voting  and  of  being  registered 
as  a  voter  for  the  said  borough,  his  incapacity 
was  of  a  temporary  and  casual  nature,  and  not 
such  as  to  justify  the  revismg  barrister  in  ex- 
punging his  name  witbont  objection  duly  made  on 
the  ground  of  such  incapacity. 

6.  The  revising  barrister  decided  against  the 
appellant's  contention  for  the  following  reasons : 
(1)  That  the  distinction  between  an  incapacity  to 
vote  and  an  incafMcity  to  be  registered  as  a  voter 
had  no  existence  in  law.    That  most  incaparities 
to  vote  arose  either  at  common  law  or,  as  in  the 
present  instance,  under  statutes^  passed  befwe 
any  system  of  registration  was  in  force.  Tbat 
the  "  legal  incapacity  "  mentioned  in  sect.  3  of 
the  Representation  ot  the  People  Act  1867  (under 
which  the  appellant  claimed),  and  in  other  enact- 
ments conferring  the  franchise,  meant  an  in- 
capacity to  vote,  and  that  those  enactments  them- 
selves made  the  absence  of  such  legal  incapacity 
a  condition  of  the  right  to  be  registered.  I1iat 
this  view  was  confirmed  by  the  language  of  41 
&  42  Vict.  c.  26.  s.  28,  sub-sect.  7,  which  required 
a  revising  barrister  to  expnnge  the  name  of  CTery 
person  "inoapadtated  by  any  law  or  statute  from 
voting."   (2)  Thattherewas  nothing  in  the  latter 
part  of  10  Geo.  4.,  c.  44,  s.  18,  to  cut  down  the 
incapacity  to  vote  expressly  enacted  hy  the  earlier 
part.   That  the  imposition  of  a  penalty  on  voting 
was  in  no  way  inconsistent  witn  an  intention  to 
disfranchise,  but  was  at  a  time  when  no  rq^ister 
existed  a  useful  provision  for  securing  the 
observance  of  the  law  by  persona  whose  in- 
capacity could  not  be  discovered  or  suspected 
from  outward  signs,  as  that  of  peers,  women, 
infants,  or  aliens  could  be  from  their  titles,  names, 
appearance,  or  language.  That  &ince  the  establish- 
ment of  a  register,  conclusive  at  the  time  of 
election,  the  retention  of  the  provision  was  still 
necessary  to  prevent  the  voting  of  persons  who 
had  been  registered  by  mietake,  or  had  become 
incapable  after  the  liata  were  made.   (3)  That  for 
the  purpose  of  regiatration  the  incapacity  of  the 
appellant  was  to  be  asoertwned  on  the  last  day  irf 
July  preceding  the  revision,  and  that  it  was 
immaterial  that  he  might  cease  to  be  incaoable 
before  or  during  the  curreney  of  the  raster 
settled  at  such  revisiou,  the  case  being  in  that 
respect  nndistingnishable  from  Lord  Bendleaham 
V.  Haward  (L.  Rep.  9  C.  P.  252)  and  Sargreaces 
V.  Hopper  (1 C.  P.  Div.  195).   (4)  That  the  case  fell 
within  41  &  42  Vict.  c.  26,  s.  28,  sub-sect.  7  (m 
appeared  from  Stotm  v.  Jol^f  (80  L.  T.  Bap.  TS,  & 
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m,  795 ;  L.  fiep.  9  C.  F.  734,  (oUowed  au  a 
binding  anthoritv  with  regard  to  this  snb-section 
in  HaifwardT.  Seott,  41  L.  T.  Bep.  N.  S.  476; 
0  C.  P.  Dir.  231),  and  that  he  was  bound  to 
expunge  the  appellant's  nam^,  though  no  objec- 
tion had  been  made  to  him,  on  the  ground  of 
his  being  soch  police  constable. 

7.  The  revising  barrister  accordingly  expunged 
the  appellant's  name  from  the  said  occnpiers'  list. 

The  questions  for  the  decision  of  the  court 
were:  (1)  Whether  the  appellant^  as  a  constable 
in  the  metropolitan  p(rfioe  force,  wbb^  incapaci- 
tated fxvm  being  regiaterad  as  a  voter  in  the  said 
bonm^  (2)  If  he  was  so  incapacitated,  whether 
the  revising  barrbter  was  right  in  expunging  his 
name,  though  not  objected  to  on  the  ground  of 
snoh  incapacity?  If  either  of  those  (questions 
were  answered  in  the  negative,  the  roister  was 
to  be  amended  by  restoring  the  name  of  the 
appelant  in  the  said  occDpiera'  list. 

BeddaU  for  the  appellant.  —  The  revising 
barrister  ought  not  to  hare  expunged  the  name  of 
the  appellant  from  the  list  of  voters.  By  the 
28tb  Hection  of  the  Parliamentary  and  Municipal 
Registration  Act  1878  (41  &  42  Vict.  c.  26),  "  a 
revising  barrister  shall,  with  respect  to  the  lists 
ot  voters  for  a  parliameutarr  borough  which  he 
is  appointed  to  revise,  perform  the  duties  and 
have  the  powers  following :  (7)  He  shall  expunge 
the  name  of  every  person,  whether  objected  to  or 
not,  where  it  is  proved  to  the  revising  barrister 
tlist  sDch  person  was  on  the  last  day  of  July  then 
next  preceding,  incapacitated  by  any  taw  or 
statute  from  voting  at  an  election  for  the  parlia- 
mentary boroQgh  to  which  the  list  relates.  The 
appelant  was  not  "  incapacitated  by  any  law  or 
swiate"  within  the  meaning  of  tHis  section, 
which,  according  to  its  true  construction,  relates 
only  to  a  permanent  incapacity  to  vote,  snob  as 
tijA  of  a  peer,  a  woman,  or  a  child,  and 
not  to  a  temporary  dtsqualiScation,  such  as 
tbat  of  a  member  of  the  metropolitan  police 
force.  That  diaqnaliScation  was  created  by 
the  18th  section  of  10  Geo.  4,  c.  44,  (a)  the  Act 

(a)  The  18th  teotion  of  10  0«o.  4,  o.  44,  proridea 
mt  no  jiutioe  of  the  peaoe  or  noeiver  m>p(»nted  by 
Tirtae  of  this  Act  aball.  darinr  the  oontimuuiae  of  moh 
i^podntment,  be  oapftble  of  being  elected  or  of  alttdn^  as 
k  member  of  the  Honne  of  Commona ;  and  no  joatioe, 
Korirer,  or  person  beloneing  to  the  police  force 
^mmted  by  this  Ant  Bfaall,  during  the  time  that  he 
■uU  oontinne  in  any  snefa  oftoe,  or  within  six  oatendar 
BKMtha  after  be  ehill  have  quitted  the  same,  be  capable 
pCnrii^  his  vote  for  tiu  ewction  of  a  member  to  serve 
in  Fkrhament  for  the  oonntiea  of  Hiddleaex,  Sarrey, 
Hertford,  Euaz,  or  Kent,  or  for  any^  city  or  boroneh 
witliin  the  metropolitan  police  dietriot,  nor  shall  by 
word,  meesage,  writing,  or  in  may  other  manner, 
radeavoor  to  pereoade  any  eleotor  to  give,  or  dissuade 
**J  eleetor  from  giring.  h!a  vote  for  the  choice  of  any 
pnwm  to  aerve  in  Psrliament,  for  any  each  coonty, 
city,  or  borough,  and  if  any  snob  jnstioe,  receiver,  or 
person  beloiwing  to  tiie  police  force  afaall  offend 
therein,  he  shall  forfeit  the  snm  of  lOOt.,  to  be 
recorered  by  any  person  who  will  sne  for  the  same,  by 
sction  of  debt,  to  be  oommeooed  within  aix  calendar 
nontliB  after  the  oommiBeion  of  the  offence  :  and  one 
jpoiet*  of  the  ram  bo  recovered  eholl  be  paid  to  the 
aSanaer,  tad  the  other  moiety  thereof  to  toe  reoeiver 
"lipcriBted  uder  ibis  Aot,  to  be  by  him  added  to  and 
■Rtlied  as  part  of  the  fonds  for  the  purposes  of  the 

Mlice  under  this  Act ;  provided  always,  that  nothing  in 
thig  enactment  oontained  shall  subject  any  sacfa  justice, 
Kceiver,  or  person  belonging  to  the  police  force,  to  any 

peittl^  for  any  aot  done  by  him  at  or  concerning  any  of 

ueiMdeleetions  in  the  disoha^  of  bis  official  doty. 
yi>LLTLK.a,1485. 


constituting  the  metropolitan  police  district,  the 
effect  of  which  is  that  a  police  constable,  by 
accepting  that  office, 'is  disqualified  from  voting 
daring  his  continuance  in  the  office  and  for  six 
months  afterwards.  The  case  ia  analogous  to 
that  of  the  receipt  of  parochial  relief,  which 
disqualifies  the  recipient  during  its  continuance, 
and  for  twelve  months  afterwards.  Both  are 
cases  of  temporary  incapacity  to  vote,  the  only 
difference  bem^  that  in  the  case  of  a  police 
constable  the  disqnimflcirtimi  lasts  for  six  months 
after  he  has  ceased  to  hold  the  office ;  in  the  case 
of  a  recipient  of  parochisl  relief  for  twelve 
months  after  ite  cessation.  In  Saytoard  t.  Scott 
(41  L.  T.  Eep.  N.  S.  476 ;  5  C.  P.  Div.  231>  it  was 
held  that  the  incapacity  referred  to  in  41  &  42 
Vict.  c.  26,  s.  28,  sub-seot.  7,  means  such  incapa- 
cities as  those  mentioned  in  Stoioe  v.  Joliffe 
(30  L.  T.  Rep.  N.  S.  299,  795 ;  L.  Rep.  9  0.  P.  734), 
not  a  mere  temporary  diso^ualifioation  b^  reason 
of  the  receipt  of  parochial  relief  daring  the 
qualifying  period.  The  passage  in  the  Judgment 
of  Lord  Coleridge,  C.J.  in  Stovoe  t.  Joliffe  (vhi 
sup.)  is  clear.  **  The  receipt."  he  says,  "  of 
parochial  relief,  non-residence  within  the  proper 
distance  ot  the  boroagb,  non-occupation,  insuffi- 
cient qualification— none  of  these  things  appear 
to  satisfy  the  words  ot  this  proviso.  It  does  not 
mean  persons  who  firom  failure  in  the  incidents 
or  elements  of  the  franchise  oonld  be  saccessfullj^ 
objected  to  on  the  revision  ot  the  register ;  it 
means  persons  who  from  some  inherent,  or  for 
the  time  irremovable,  quality  in  themselves  have 
not,  either  by  prohibition  of  statutes  or  at 
common  law,  the  status  of  parliamentary 
electors.  Such,  for  example,  are  peers,  whether 
of  the  United  Kingdom,  or  of  Scotland,  or  of 
Ireland,  women,  persona  holding  certain  offices 
or  employments,  tne  subjects  of  statutory  prohi- 
bitions, and  persons  convicted  of  crimes  which 
disqualify  them  from  voting."  [Lord  Goleridoe, 
C.J.  "Hayward  v.  Scott  (u&t  sup.)  professes  to  be 
founded  on  StowB  v.  Joliffe  ( uii  sup.) ,  but  the  founda- 
tion scarcely  appears  to  me  to  support  the  snper- 
stmcture.]  At  any  rate,  Hayvoard  v.  Seott  decides 
that,  in  the  absence  of  notice  of  objection,  the 
revising  barristw  ought  not  to  ezpans^  the  name 
of  a  person  in  receipt  of  paroohial  relief ;  and  it 
is  submitted  that  this  case  comes  within  the  same 
rule.  But,  further,  while  10  Oea  4,  c.  44,  s.  18, 
enacts  that  no  person  belonging  to  the  police 
force  "  s'aall  be  capable  of  giving  his  vote," 
2  Will.  4,  c.  45,  8.  36,  provides  that  no  person 
"  shall  be  entitled  to  be  registered  "  in  any  year  as 
a  voter  who  shall  within  twelve  months  previous 
to  the  la^t  day  of  July  in  such  year  have  received 
parochial  relief.  It  is  submitted  that  the  differ- 
ence in  the  language  is  material.  [Lord  Cole- 
ridge, C.J. — The  words  of  the  sub-section  under 
which  the  revising  barrister  acted  are,  "  incapa- 
citated by  any  law  or  statute  from  voting."]  The 
effect  of  this  constrnction  may  be  to  disenfran- 
chise a  police  constable  leaving  the  force  for  over 
twelve  months  instead  of  for  six  months  as  in 
terms  provided  by  the  Legislature. 

Bray,  for  the  respondent,  was  not  called 

upon. 

Lord  Coleridge,  C.J. — I  am  of  opinion  that 
the  decision  of  the  revising  barrister  was  correct, 
and  ought  to  be  affirmed.  The  words  of  the  9th 
sub-section  of  the  28th  section  of  the  FarlLunek^ 
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taiy  and  Municipal  Be^istratioa  Act  1878  (41  & 
42  Vict.  c.  26).  iu  my  opioion,  admili  only  of  the 
coastrnction  which  the  rerisixig  barrister  has 
placed  upon  them.  By  10  Geo.  4.  c.  44,  no  person 
belonging  to  the  police  force  appointed  by  that 
Ant  for  the  metropolitan  police  district,  shall, 
dnring  the  time  he  shall  continue  in  such  office, 
or  witnia  six  calendar  months  after  he  shall  have 
quitted  the  same,  be  capable  of  giving  his  vote 
zor  the  election  of  a  member  to  serve  in  Parlia- 
ment for  an^  constituency  within  the  metropoli- 
tan police  aistrict.  It  seems  to  me  that,  on  the 
proper  construction  of  this  statute,  members  of 
the  metropolitan  police  force  come  exactly  within 
the  words  of  the  j  udgment  in  Stowe  v.  Joliffe,  which 
have  been  cited  to  ns  in  favour  of  the  appellant. 
They  are  "  persona  who  from  some  for  the  time 
irremovable  quality  in  themselves  have  not  by 
prohibition  of  a  statute  the  status  of  parliamen- 
taiy  electors."  Now,  what  does  the  Act  of  1878 
(41  A  ^  Yiot.  c.  26).  8.  28,  sub-sect.  7.  say  on  this 
point  P  The  revising  barrister  "  slull  expnuge 
the  name  of  every  per<-nn.  whether  ol^ectea  to  or 
not.  where  it  is  provud  to  the  revising  barrister 
that  such  person  was  on  the  last  day  of  July  then 
next  preceding  incapacitated  by  any  law  or 
statute  from  voting  at  an  election  for  the  borough 
to  which  the  list  relatee."  The  appellant  was  a 
person  not  objected  to  upon  the  ground  on  which 
his  name  was  expunged  from  the  list,  althoa^h 
be  was  objected  to  upon  other  grounds  ;  bnt  in 
the  course  of  the  argument  before  the  revising 
burister  it  turned  out  that  he  was  incapacitated 
by  statute  from  voting,  and  his  name  was  there- 
upon struck  off  the  list.  It  was  objected  that,  if 
this  is  the  correct  construction  to  be  placed  npon 
the  sections  defining  the  duty  of  the  revising 
barrister,  a  person  who  was  not  incapacitated  by 
law  or  statute  from  voting  might  ba  struck  off 
without  notice.  In  this  case  no  such  objection 
can  be  raised  beoause  the  appellant  was  present, 
and,  if  he  was  not  a  poli'»man,  had  an  opportunity 
of  denying  it  on  tl^  spot.  No  harm  was  there- 
fore done  to  him  ;  nor  was  any  harm  done  to  any 
one,  for  the  following  sab^seotion  directs  that, 
*'  before  expunging  from  a  list  the  name  of  any 
person  not  objected  to,  the  revising  barrister  shall 
cause  such  notice,  if  any,  as  shiJl  appear  to  him 
necessary  or  proper  under  the  circumstances  of 
the  proposal  to  expunge  the  name,  to  be  given  to 
or  left  at  the  naual  or  last  known  place  of  abode 
of  such  person,"  A  revising  barrister  would 
certainly,  if  be  considered  that  a  man  was  being 
objected  to  on  aground  which  might  be  explained, 
take  care  that  direct  notice  was  given  to  him  of 
the  objection.  I  cannot,  therefore,  see  any- 
thing unjosfi  or  unfair  in  the  construction, 
whicli  apoeara  to  me  to  be  the  true  constnio- 
tion  of  tnese  sub-secticms.  It  seems  to  me 
that  the  words  of  the  statate  are  quite  plain, 
uid  as  far  back  as  the  case  of  Stowe  v.  Joliffe 
the  same  construction  was  placed  npon  similar 
words.  The  revising  barrister  was,  in  my 
opinion,  quite  right,  and  the  appeal  must  be 
disallowed. 

Pollock,  B. — I  also  think  that  the  revising 
barrister  was  right  in  his  decision,  notwithstand- 
ing the  exhaustive  argument  which  Mr.  Beddall 
has  addressed  to  us.  It  was  his  dutv  to  construe 
subject.  7  of  41  <fe  42  Tict.,  c.  26,  s.  28,  the  words 
cH  which  are, "  the  revising  barrister  shall  expunge 
the  name  of  every  person,  whether  object«d  to  or 


not,  where  it  is  proved  to  him  that  such  person 
was  on  the  last  day  of  July  then  preoediu^  'in- 
capacitated  by  any  uw  or  statnte  mm  voting  afc 
an  eleotion  for  the  parliamflntary  borong^  la. 
election  for  the  mqaicipal  boroagb,  as  the  eaae 
may  be,  to  which  the  list  relatas.' "  The  qneBtioB, 
therefore,  was  whether  the  appellant  was  "ia- 
capacitated  by  any  law  or  statnto  from  votii^ 
an  election  for  the  parliamentary  borough  of  St. 

,PancrasP   The  statute  10  Geo.  4,  c  44,  a.  IS^pn- 

'vides  that,  "no  person  belonging  to  the  police  ap- 
pointed by  that  Act  shall,  dnring  the  time  he  shall 
continue  in  anv  such  office,  or  within  six  calendar 
months  after  be  shall  have  quitted  the  same,  be 
capable  of  eiving  his  vote  for  the  election  of  a 
member  to  sdrve  in  Parliament  for  any  borongfa 
within  the  metropolitan  police  district."  As  far 
as  words  can  be  the  same  without  being  abaolafceb^ 
identical,  these  words  are  so.  In  the  one  Act,tlie 
words  are,  "  no  person  shall  be  capable  of  giving  his 
vote."  in  the  other,  "  every  person  incapacitated 
by  any  law  or  statute  from  voting."  We  are 
asked,  however,  to  give  a  different  meaning  to 
the  words  in  the  later  Act,  becanae  in  the  case  oC 
Stowe  v.  Joliffe  a  different  construction  was  placed 
by  the  oourt  npon  certain  entirely  different  words 
which  occur  in  the  7th  section  of  the  Ballot  Act 
1872  (35  &  36  Yict.  c.  33).  It  was  in  that  case 
held,  and  held  for  very  good  reasons,  that  the 
words  "  persons  prohibits  from  voting  by  any 
statute  or  by  the  common  law  of  Parliament, 
contained  in  the  section  of  the  Ballot  Act  which 
I  have  mentioned,  mean  persons  who  from  some 
inherent  and  for  the  time  irremovable  quality  in 
themselves  have  not,  either  by  prohibition  of 
statutes  or  at  common  law,  the  status  of  parlia- 
mentary electors,  such  as  peers,  women,  persons 
holding  certain  offices  or  employments  under  Uie 
Crown,  persons  convicted  of  crimes  which  dift- 

.  qualify,  or  the  like,  and  that  those  words  are  not 
pointed  at  disqualification  by  reason  of  the 
receipt  of  parochjal  relief  or  other  alms  since 
the  date  of  the  register.  But  the  words  used  in 
that  section  are  "  persons  prohibited  from  voting 
by  any  stetute  or  by  the  common  law  of  Parlia- 
ment," and  these  words  are,  in  my  opinion,  very 
different  from  the  words  of  the  sub-section  which 
we  have  to  consider  in  the  present  case.  I  think 
that  where  there  is  a  series  of  Acte  of  Parlia- 
ment and  the  different  Acte  use  different  worAs 
and  phrases,  it  is  the  intention  of  the  L^islft- 
ture  that  those  different  words  should  have 
different  meanings  assigned  to  them.  This  is,  I 
think,  a  safe  and  also  a  convenient  rule,  and  I 
think  that  it  is  the  rule  upon  which  we  ought  to 
act  in  this  case. 

Shith,  J.— The  statnte  10  Geo.  4,  c.  44,  s.  18, 
says  that  no  penon.  behmg^ng  to  the  police  force 
appointed  1^  that  Act  shall  during  the  time  be 
shall  continue  therein  be  capable  of  giving  bis 
vote  for  the  election  of  a  member  of  Parliament 
within  the  metropolitan  police  district.  Do  tboae 
words  mean  that  the  members  of  the  metropo- 
Itteu  police  force  are  to  be  incapaciteted  by  that 
statate  from  voting  within  the  metropolitan  police 
district  ?  I  think  that  they  do ;  and,  as  that 
is  their  meaning,  the  appellant,  being  a  member 
of  the  metropoliten  pouce  force,  was  incapaci- 
tated by  f^tatnte  from  voting,  and  the  revising 
barrister  had  no  option  bnt  to  expnngo  his  name 
from  the  list  in  accordance  with  the  instmctiwis 

I  given  to  him  by  the  L^pslature  in  the  Parliaraen* 
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tanr  and  Kumcipal  B^isbvtion  Aet  1878  (41  ft 
42  Viet.  c.  26)»  b.  28,  subject.  7. 

Appeal  dismiaeed  ioU%  eoff«. 

Solicitor  for  tlie  appell&ot,  0.  B.  Crook. 

Solicitors  for  the  respondent,  3aUe,  Tvtuiram, 
and  Co. 


July  19, 20. 22, 1886.  and  Feb.  U,  1887. 

(Before  the  Lord  Chaxceliob  (Herschell),  Lords 
Bbjucwbi,!^  FmasKUA,  and  Asebooxhx.) 

Bakes  v.  Owxaa  or  thx  TnoDOxc  H.  KAXi>.<a} 
la  AprBAL  nox  tbs  coust  or  AmAL  nc  xxglaitd. 
Ship  —  Ooiimon  —  Regnlation*  for  Preventing 

CottinonB  at  Sea,  arte.  14  omI  22--£rta<.  86  ^37 

FU.  e.  85, «.  17. 

Where  tikow  «n  cWir'  V  ^'^  f"^ 

hune,  and  have  not  the  meant  cf  Jtnotomg,  that 
ihey  are  iiafnngmg  one  o/*  Segulaiione  for 
Preventing  ColUeione  at  Sea,  the  ehip  vtUl  not  he 
"held  in/auU  under  ted.  17  cif  the  Merchant  Ship- 
nng  Aet  1873  (86  ^  37  Viet.  «.  85). 
..e  T.,  a  eaUing  ahip,  eloee-hauled  on  the  port  tactt, 
in  dark  and  Aazy  vieather,  $aw  the  red  light  of 
the  8^  another  Mailing  ahip,  on  the  eiarboara  bote. 
The  8.  toai  tn  fact  running  free,  hut  thoee  navi- 
gating the  T.  bdieved  her  to  he  close-hauled  on 
the  iarhoard  tade,  and  ported  their  luhn.  A 
eoUieion  took  place,  and  the  8.  waa  loat. 
Seld  {a^rming  the  judgment  of  the  court  helow), 
thai,  tn  the  aheenee  of  eu^icunt  evidence  to  ehtno 
thai  by  the  exerdee  of  amy  reasonable  care  and 
diligence  on  the  part  of  the  T.  it  eouJd  Jiave  hem 
aeceriained  that  the  8.  teas  rtmning  free  and 
woe  not  cloae'hauled,  the  T.  leae  nof  to  oe  deemed 
in  fault,  though  ehe  had  in  fact  ii^nged  art.  22 
of  the  Begidatione  for  Prwenting  Calieiona  at 
Sea  by  not  hewing  her  eourae. 
Ghaervaiume  of  Brett,  if.B.  in  The  Beryl  (51  L.  T. 
Rep.  N.  8.  oSii  9  P.  JHv.  137)  approved. 

This  waa  an  appeal  from  ajadffmeot  of  the  Gonrt 
of  Appeal  {Ba(QtHll»r,  hJ.,  Sir  J.  Hannen,  and 
Lindler,  hJ.),  who  had  rarersed  a  jndgment  of 
Butt,  J.  in  an  action  in  teak  hronpit  hy  the 
appellants,  the  owners  of  thebrigantine  Staieaman, 
aiteineb  the  respondents,  the  owners  of  the  ship 
Theodore  H.  Band,  for  damafies  ariBing  out  of  a 
ooUisioa  by  which  the  Stateaman  was  lost.  There 
was  a  connter-claim  by  the  owners  of  the 
Theodore  H.  Band  for  damages.  The  facts  are 
■et  oat  folly  in  the  jndgment  of  Lord  HerschelL 

Sh-  R.  Webster,  Q.O.,  O.  HaU,  Q.C.,  and  Slubhe 
appeared  for  the  appellant. 

Finlay,  Q.C.  and  Saden  PoweU  (Sir  W.  PhUli- 
vure  with  them)  for  the  respondents. 

At  the  eoDclnsion  of  the  argaments  their  Lord- 
ships took  time  to  consider  their  judgment. 

F<i.  14.— Th^  Lordships  gave  jadgment  as 
ioDows: — 

Lord  HcBSCH>LL.f5) — ^Hy  Lords:  The  appel- 
hats  in  this  case,  who  are  the  plaintiffs  in  the 
action,  were  the  owners  of  the  Stateaman,  a 

(a)  Bvported  by  C.  E.  UaujIX.  Esq.,  Binister-At-lAW. 

(b)  Jn  the  interrftl  betweea  the-  artrnment  of  the  oase 
sad  flu  jodgnent  Lord  Herscbell  bod  censed  to  hold  tiie 
oBeebf  Lord  (ntanedlor. 


brinntine  of  150  tons  roister,  which  was  sank 
whuflt  on  a  TC^ge  from  South  Shields  to  the  Isle 
of  Wight,  owing  to  a  c<dlision  with  the  respon- 
dents* vessel,  a  fnll-rigBed  ship  of  llf^  tons 
reguter,  called  the  Theodore  H.  Band.  The 
coUision  took  place  between  4  and  5  &.m.  on  the 
morning  of  the  3rd  Feb.  1884,  about  five  milee 
to  the  S.W.  by  S.  of  Beachy  Head.  All  the  crew 
of  the  Staieaman,  except  one  man,  who  was  below 
at  the  time  of  the  collision,  were  drowned.  It 
was  therefore  impossible  to  call  any  witness  from 
that  vessel  to  >PMk  to  her  manoeuvres  prior  to 
the  disaster.  The  master,  mate,  and  several  of 
the  crew  of  the  Theodore  H.  Band  were  called  as 
witnewes.  Their  atoiy  was  as  follows :  That  the 
Theodore  H.  Band  was  eIoB»-faanled  on  the  port 
tack  heading  E.,  the  wind  bdng  light  trom  the 
N.N.E.  That  the  weather  waa  dark  and  hazy. 
That  the  red  light  of  the  Stateaman  was  seen 
abont  half  a  point  or  a  point  on  the  starboard 
bow  of  the  Theodore  S.  Band,  abont  half  to 
tbree-qnarters  of  a  mQe  distant.  That  the  red 
light  was  watched,  and  as  it  kept  open  the  helm 
oF  the  Theodore  S.  Band  was  for  a  snort  time  put 
hard-aport.  That  this  brought  the  Stateaman^a 
red  light  abont  two  points  on  the  port  bow  of 
the  other  vessel.  That  the  green  light  of  the 
Stateamom  was  then  seen,  and  almost  immediately 
afterwards  the  collision  occurred,  the  stem  (A  the 
Stateaman  coming  into  contact  with  the  port  bow 
of  the  Theodore  S.  Band.  Upon  the  trial  before 
Bntt,  J.  he  proooucced  the  Theodore  B.  Band 
alone  to  Uame.  This  jn^^ment  waa  reversed  by 
the  Oonrt  of  Appeal,  who  were  of  opinion  that 
there  was  no  snmcient  evidmee  to  establish  blame 
on  the  part  of  either  vessel.  The  most  important 
qnef*tion  argued  before  your  LordBbips  was. 
whether  those  navigatine  the  Theodore  S.  Rand 
had  infringed  any  of  the  Begnlations  for  Pre- 
venting Collisions  at  Sea,  ard  must  therefore  be 
held  to  blame.  It  wag  contended  that  they  had 
infringed  articles  14  and  22.  The  Staieaman,  it 
was  said,  was  running  free  whilst  the  Theodore 
S.  Band  was  close-hauled ;  it  was  therefore  the 
daty  of  the  Staieaman  to  keep  out  of  the  way  of 
the  Theodore  H.  Band,  and  the  duty  of  the  latter 
vessel  to  keep  her  course,  and  as  sbe  admittedly 
bad  not  done  so,  but  ported,  she  must  be  held  to 
be  in  fault.  There  was  no  question  that  the 
Theodore  S.  Band  was  olose-hauled,  bnt  there 
was  some  controversy  at  the  bar  on  the  part  <tf 
the  respondents  whether  the  Stateaman  was 
running  free.  The  Court  of  Admiralty  and  the 
Court  of  Appeal  both  came  to  the  conolusion  that 
sbe  was  running  free,  and  I  see  no  reason  to 
think  that  their  conolusion  was  incorrect.  This 
being  so,  there  can  be  no  doubt  that  the  Theodore 
JET.  Band  did,  in  point  of  fact,  fail  to  obny  the 
rale.  The  appellants  contend  that  this  is  enough 
to  establish  her  liability,  and  that  it  matters  not 
whether  those  who  were  navigating  her  knew 
or  had  the  means  of  knowing  that  they  were 
infringing  the  rule.  I  am  of  opinion  that  this 
view  cannot  be  supported.  In  the  case  of  The 
Beryl  (51  L.  T.  Em.  N.  S.  554;  9  P.  Div.  137) 
Brett,  M.B.  uses  the  following  laugn^e  in  rela- 
tion to  the  Begnlations  for  Preventme  Collisions 
at  Sea :  **  When  yon  speak  of  rules  whioh  an  to 
reeolate  the  conduct  of  people,  those  rules  can 
onlT  apply  to  circamstanoss  which  must  or  ought 
to  be  known  to  the  parties  at  the  time ;  von 
cannot  regelate  the  og^^n ^  ^^oQ^gf^ 
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imknown  circamstances.     Whea  yon  inatrnet 
peoplBt  you  instruct  them  bs  to  what  they  ong^t 
to  do  nnder  oircnoistances  which  are  or  ought  to 
be  before  them.   When  yoa  say  tliat  a  man  moat 
«top  and  rererse,  or,  I  will  say,  slacken  his  opeed 
in  order  to  prevent  risk  of  collision,  it  wonld  be 
-absnrd  to  suppose  that  it  would  depend  upon  the 
TQere  fact  that  there  was  risk  of  collision  if  the 
circnmstances  were  snch  that  he  could  not  know- 
there  was  risk  of  collision.   I  put  some  instances 
■during  theargiimenttoshowthat  that  was  so.  .  .  . 
How  can  yon  regulate  their  conduct  if  neither 
«an  see  the  other  nntil  they  are  close  together  ? 
It  is  absurd  to  suppose  that  you  could  regulate 
their  conduct  nob  with  regu^  to  what  they  can 
eoOt  hat  to  what  they  cannot  see.   Therefore  the 
•consideration  mnat  always  be,  in  these  cases,  not 
.  whether  the  role  was  in  tact  a{iplicable,  bnt  were 
the  oircamstances  suoh  that  it  ought  to  have 
been  present  to  the  minds  of  the  person  in  charge 
that  it  was  apj^icable."   I  entirely  concur  in  the 
Tiew  thus  expressed,  and  adopt  tne  language  of 
the  learned  judge.   The  next  question  that  arises 
is,  whether  those  in  charge  of  the  Theodore  H. 
Band  ouj^fat  to  have  known  that  the  Siateaman 
was  running  free,  or,  in  other  words,  whether  they 
'Could,  with  ordin'uy  skill  and  by  the  exercise  of 
reasonable  care,  have  ascertained  what  the  fact 
'  WQS.  Upon  this,  the  coarts  below  have  differed  in 
their  conclusions.  The  question  is,  of  course,  most 
material,  for  the  allegation  on  the  part  of  those 
navigating  the  Theodore  H.  Band  is,  that  they 
believed  the  other  vessel  to  be  cloae-hauled,  and 
therefore  ported,  n  hereas,  if  she  was  not  only  in 
fact  rouning  free,  bat  conld  have  beenaacertaioed 
by  them  to  be  so,  there  can  be  no  doubt  as  to  their 
default.   Butt,  J.  (and  I  gather  that  the  Trinity 
Haaters  agreed  with  him)  was  of  opinion  that  the 
-<ofBcers  of  the  Theodore  H.  Rand  might  and  ought 
to  have  seen  that  the  Biaienrum  was  not  close- 
hauled.   The  Court  of  Appeal  took  a  different 
view,  and  were  advised  by  the  nautical  gentlemen 
who  assisted  them  that  there  was  not  sufficient 
■evidence  to  show  that,  by  the  exercise  of  any 
reasonable  care  and  diligence  on  the  part  of  the 
Theodore  H.  Band,  it  conld  have  been  ascertained 
that  the  Stateeman  was  running  free,  and  was  not 
close-hauled.   We  are  invited  to  adopt  the  view 
taken  by  the  learned  judge  and  his  assessors  in 
the  Admiralty  Court,  and  reject  that  taken  by  the 
Gonrt  of  Appe^.   It  is,  of  course,  not  snfficioit 
for  the  appellants  to  establisb.  ev«i  if  they  conld 
do  80,  that  it  might  have  been  discovered 
QZtraordiaary  care  or  skili  that  the  Slatemnem  was 
not  clo8e*hanled ;  it  is  incnmbent  npon  them  to 
prove  that  a  competent  seaman  exercising  reason- 
able care  would  have  discovered  it.   Kow,  upon  a 
review  of  the  facts  deposed  to  in  evidence,  the 
skilled  nautical  assessors  who  assisted  the  Court 
of  Appeal  have  come  to  a  conclusion  on  this 
point  adverse  to  the  appellants.   I  think  it  would 
be  a  sbrong  measure  in  the  face  of  this  opinion 
for  your  Lordships  to  bold  that  those  in  charge 
■of  the  Theodore  H.  Band  exhibited  in  this  respect 
«  wuit  of  reasonable  care  or  skill.   And  I  am  not 
satisfied  that  they  did  so.    [His  Lordship  then 
discussed  the  question  of  whether  there  was 
evidence  that  the  Theodore  S.  Band  had  beeu 
negliflently  navigated  in  other  respects,  and  con- 
clodM  as  follows:]  Under  tlwse  cironnutances 
I  am  not  prepared  to  advise  your  Lordships  to 
reverse  the  judgment  of  the  Court  of  Appeal, 
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and  pronounce  the  respondents  to  blame  on  the 
ground  that  the  chief  officer  of  their  vessel  was 
guilty  ofthenegligenceimpnted  to  him.  Althoogfa 
I  feel  the  weight  of  the  appellants'  argument,  I 
do  not  think  the  facts  upon  which  it  must  rest 
have  been  so  clearly  established  that  it  wonld  be 
safe  to  found  a  judgment  gainst  therespondeata 
on  the  case  now  sec  up.  Upon  the  whole,  there- 
fore, I  move  that  the  judgment  appealed  from  be 
affirmed,  and  the  iq)peued  diBmiased  with  costs. 

Lord  BaunrxLL. — Mr  Lords :  I  have  been 
favoured  with  a  copy  oi  the  opinion  of  my  noUe 
and  learned  friend  who  has  just  addressed  your 
Lordships,  and  I  ^irely  agree  in  bis  reasoning 
and  in  his  conclusion. 

Lord  FiTZfiXKAXJ),  after  stating  the  facts,  pro- 
ceeded as  follows: — My  Lords:  Has  it  been 
eetablished  on  the  part  of  the  Theodore  H.  BomSL, 
that  it  was  impossible  for  the  officer  of  that  ahip, 
nnder  the  circumstances  in  which  he  was  placed* 
and  by  any  amount  of  care  and  diligence,  to 
ascertain  the  true  position  of  the  Statmman,  and 
that  she  was  not  close  hauled,  and  was  running 
free  P   This  was  the  question  which  waa  so  very 
much  pressed  on  us  on  behalf  of  the  StaietmaaL, 
and  it  depends  on  the  proper  inference  to  be 
drawn  from  the  evidence  of  Knowlton,  the  chief 
officer  of  the  Theodore  H.  Band.   On  the  most 
careful  examination  of  his  statements,  I  have  not 
been  able  to  see  that  he  is  not  entitled  to  credit, 
and  1  have  come  to  the  conclusion,  though  with 
considerable  hesitatitti,  that  it  was  not  praoticaUe 
for  htm  to  have  ascertuned  the  position  of  the 
Stateeman.  Hcindged  emnieoaaly  that  she  was 
close  hauled,  but  Ihe  question  is,  are  the  ownen 
of  the  Theodore  H.  Band  responsible  for  this 
error  P   Upon  this  point  of  the  case,  it  seems  to 
roe  to  be  desirable  that  your  Lordships*  reasons 
should  be  so  expressed  as  to  leave  no  opening  for 
the  supposition  that  the  ship  may  not  be  liable 
for  an  error  in  jndgment  of  the  officer  in  charge, 
even  where  that  officer  acted  bond  fide  according 
to  the  best  of  bis  jndgment,  and  under  circnm- 
stances of  difficulty.    The  Statewman  not  being  to 
blame,  the  onus  was  then  cast  on  the  owners  of 
the  Theodore  H.  Band  to  show  that  she  waa  not 
to  blame.    Baggallay,  L.J.  rather  reverses  tfae 
position  when  he  says,  "  I  have  come  to  the  con- 
elusion  that  there  is  not  sufficient  evidenoe  in  thia 
cue  to  show  that,  1^  the  exercise  of  any  reasonaUe 
care  or  dil^ience  on  the  part  of  those  on  bond 
the  Theodore  S.  Band,  the  actual  course  which 
the  Statetman  waa  pursuing  could  have  been 
ascertained."    The  learned  Lord  Justice  places 
the  onus  of  proof  on  the  Statesman,  and  in  using 
the  flexible  term  "  reasonable,"  leaves  an  opening 
for  misconception.   Lindley.  hJ.  deals  with  this 
part  of  the  case  somewhat  more  fully,  and  is 
reported  to  have  said :  "The  conclusion  was  wrong, 
and  therefore  what  the  Theodore  H.  Band  did 
was  wrong,  and  that  raises  the  real  difficulty,  or, 
what  I  have  felt  all  throughout  to  be  the  real 
difficulty,  in  the  case.   Bnt  the  exigency  of  the 
statute  is  very  strict,  and  we  must  have  regard 
to  the  statutory  enactment,  which  is  the  17th 
section  of  the  3€  &  37  Vict.  c.  85,  and,  althcmgh 
the  language  of  it  is  very  wide,  I  cannot  construe 
that  section  as  apj^ving  to  a  case  where  a  man 
acts  perfectly  hon&  fide^  and  mak^  a  mistake  for 
which  he  is  not  in  any  way  morally  to  blame. 
The  position  of  affairs  waa  tSis :  I  am  statiiu;  the 
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GonclnsioD  ftt  which  I  have  arrived  from  the  evi- 
dence— ^that  the  persona  on  bourd  the  Theodore 
S.  Sand  coald  not  by  any  amoant  of  reasonable 
diligence  have  ascertained  what  the  course  of  the 
other  ship  was,  whether  she  was  free,  or  whether 
she  was,  aa  they  snppose,  closed  hauled  on  the 
Btarboard  tack.  It  seems  plain,  when  one  comes 
to  investigate  these  mles,  that  such  a  state  of 
things  might  arise.  Then  if  a  man.  is  not  in  a 
position  to  find  out  what  the  other  ehip  ia  doing, 
if  he  cannot  with  TeuoniAle  diligence  find  it  oxxt, 
sod  happens  to  make  a  mistake,  w  he  to  be  made 
liable  onder  the  terms  of  the  17th  section  P  I 
think  so  to  constrae  the  17th  section  wonld  be 
^Toneons.  "  The  language  imputed  to  the  Lord 
Jostice  ia  too  wide,  and  seems  to  be  capable  of 
misinterpretation,  especially  in  the  passage  where 
he  says  that  the  statute  does  not  apply,  "  where 
a  man  acts  perfectly  bond  fide,  and  makes  a 
mistake  for  which  he  is  .not  morally  to  blame." 
If  the  application  of  the  statute  was  to  be 
excluded  in  snch  a  case,  its  wholesome  operation 
and  effect  wonld  be  seriously  limited.  I  can 
well  conceive  many  instances  in  which  the  masLer 
of  the  ahip,  acting  bond  fide  and  according  to 
the  best  of  his  skill  and  judgment,  commits  an 
oror  for  which  be  may  not  oe  morally  respon- 
sible, and  yet  the  owners  of  his  ship  would  be 
anawNable  for  the  emuequences.  It  seems  to 
me  that  the  statnte  intended  to  exclnde  con* 
uderationa  of  mere  mistake,  error  of  judgment, 
and  the  like,  and  to  lay  down  a  very  rigid,  though 
not  ii^exible,  rule.  The  languaj^  «  the  17th 
secttoD  of  the  statute  is,  "If,  ia  any  case  of 
cdliston,  it  ia  proved  to  the  conrb  before  which 
the  case  is  tried  that  any  of  the  regulations  for 
I^eventing  collision  contained  in  or  made  under 
the  Merchant  Shipping  Acts  1854  to  1873,  has 
been  infringed,  the  ship  by  which  auch  regu- 
lation has  been  infringed  shall  be  deemed  to  be 
in  fault,  ualeaa  it  ia  shown  to  the  satisfaction  of 
the  court  that  the  circumstance  of  the  case 
made  departure  from  the  regulation  necessary." 
Than  were  no  circunutancea  shown  to  make  a 
departure  from  the  regulation  necessary.  The 
SiaUmiuin  obeyed  rale  14  by  taking  the  proper 
namauvre  to  keep  out  of  the  way  of  the  close 
hauled  ahip  (the  Theodora  H.  £and).  and  the 
qoeation  seems  rather  to  be  on  the  construction 
of  article  22-  whether  the  Theodore  H.  Band 
violated  or  broke  that  rule.  The  22Dd  article  is, 
**  Where  by  the  above  rules  one  of  two  ships  is  to 
keep  out  of  the  way,  the  other  shall  keep  her 
course."  The  Theodore  H.  Rand  did  not  keep  her 
course.  It  seems,  however,  hard  and  unreason- 
able to  affirm  that  the  22nd  article  was  violated 
bjr  the  master  of  the  Theodore  S.  Band,  if  it  was 
impossible  for  him  to  ascertain  that  the  14th 
artuile  was  uiplicable,  and  if  in  the  critical 
wrgsocj  which  was  tbns  forced  on  bun  he  took 
the  step  Mich  the  crisis  aeemed,  in  hia  judgment, 
imperatively  to  demand.  Bntt,  J.  puts  the 
natter  thna,  and  I  think  with  aconracy:  "The 
mistake  on  the  part  of  the  port-tacked  ship 
Innght  about  the  collision  becanae  the  other 
"ns  acting  rightly."  "  I  have  to  apply  this 
Btatntoiy  rale.  I  would  not  apply  it  against  a 
portrtat^ed  ship  if  I  thought  it  were  impossible." 
[jaax  Lordships  will  observe  that  he  nses  the  word 
impossible)  "  for  her  officers  to  tell  what  thev  had 
to  deal  with."  The  Staiennan  was  not  to  blame. 
^  Theod4nre  S.  Band  caused  the  calamity.  It 


I  lay  on  her  owners  to  establish  that  she  was  not  to 
blame  by  clear  and  satisfactory  proof  that  it  was 
impracticable  for  the  officer  in  charge,  using  bis 
utmost .  care  and  diligence,  to  make  out  the 
situation  he  had  to  deal  with  in  relation  to  the 
Btaieaman,  and  that,  being  placed  in  circum- 
stances of  great  difficulty,  he  had  acted  to  the 
best  of  his  skill  and  judgment.  After  much 
hesitation,  fhave  come  to  the  conclusion  that  the 
owners  of  the  Theo^trb  M.  B-and  have  eatablished 
that  position  in  evidence,  and  that  their  ahip  con- 
sequently  was  not  to  blame. 

Ijord  Hkbsckeu..— Uy  Lords:  Lord  Ashbourne, 
who  took  part  in  the  heM'ing  of  this  appeal  and 
is  unable  to  be'  present  to-day,  has  asked  me  to 
state  that  he  has  perused  in  print  the  judgment 
that  I  have  delivered  this  morning,  and  that  he 
entirely  cOHcurs  in  it. 

Order  appaalad  from,  c^girmedt  and  appeal 
disminid  witkeoaia. 
Soluntora  for  the  appellants,  Lowlem  and  Co. 
Holicitors  for  the  respondents,  Thomas  Cooper 
and  Co. 


Tuetday,  FOj.  15. 

(B^ore  the  Lord  Chakcxixob  (Halsbury),  Lorda 
Bkamwell,  Hbhschjcll,  and  UacnagutenO 

The  KaoKPRiHz.  {a) 

ON  APPEAL  FBOX  THE  COUET  OP  APPEAL  IN  ENGLAND. 

Practice  —  CoUieion — Adiom  by  ihipovmer  and 
cargo  oumer — Agreement  to  dieeontinue — Action 
for  Umilalion  of  liability — Claim*. 

The  otr«ert  cf  a  ahip,  and  the  ownere  of  ike  cargo 
on  board  it,  reapMf  tvely  inetittUed  tteuone  in  rem 
againat  another  ship  for  damage  by  eoUieion. 
In  theahipaction  thepartiea  aigned  a  content  to 
"  thia  action  being  dtacontinued  on  the  ground  of 
ineviiable  accident,"  and  the  regiatrar  made  a» 
order  for  diacontinttanee  accordingly.  In  tite 
cargo  action  bath  ahipa  were  found  to  be  in  fault, 
and  tJte  de^endania  obtained  a  decree  limiting 
tlveir  liability.  Tlte  plaintiffa  in  the  ahip  action 
thereupon  obtained  an  order  frotn  the  court  to 
reaeina  the  order  far  discontinuance,  and  made  a 
claim  in  the  limxUstion  action  againat  the  fund 
in  court. 

Seld  {affirming  the  judgment  (f  the  court  helovf), 
that  they  mere  eniiH&i  to  do  ao,  the  agreement 
and  content  order  amouniing  only  to  a  diaeon- 
tinuance,  and  not  to  a  release  cf  all  righta. 
The  Betlcairn  {5ii  L.  T.  Bep.  N.  S.  686 ;  10  P.  Div. 

161)  dietinguisJied. 
This  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  (Lindley  and  Lopes,  L.JJ.,  Lord  Cole- 
ridge, C.J.  dttbitanle),  which  had  affirmed  a  judg- 
ment of  the  President  of  the  Admiralty  Division 
(Sir  J.  Hannen). 

The  action  arose  ont  of  a  collision  between  the 
steamships  Kronpnnz  and  Ardandhu,  whereby 
the  former  and  the  cargo  on  board  were  totally  lost. 

The  case  is  reported  below  under  the  name  of 
The  Ardandhu,  in  54  L.  T.  Bep.  N.  S.  468  and  819, 
and  11  P.  Div.  40. 

The  facts  appear  sufficiently  from  the  head- 
note  above,  and  from  the  'reports  in  the  court 
below. 

Sir  W.  PhQlimore  and  Stvitba,  for  the  appellants, 
(a)  BeportadlvG.E.UAU>BX,  Ew].,BuiM«r-«uLKw. 
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the  owners  of  the  cargo  on  board  the  Kronprinz, 
contended  that  the  agreement  and  order  operated 
as  a  release  of  all  claims  in  the  first  action,  and 
not  merely  as  a  discontinuance.  If  the  latter 
had  been  intended  a  notice  under  Order  XXYI., 
r.  1,  wonid  ^Te  been  snfficieat,  th^e  would  have 
been  no  neoessitr  for  an  order,  nor  for  the  inser- 
tion of  the  words  "  on  the  ground  of  ineritable 
accident/'  which  snpport  onr  contention.  The 
BOlcaim  (63  L.  T.  Eep.  N.  S.  686 ;  10  P.  Div.  161) 
was  a  very  similar  case,  thonffh  it  may  perhaps 
be  distinguished  on  the  ground  that  in  that  case 
there  was  a  jndgment  by  consent  dismissing  the 
action,  not  only  an  order. 

C.  SaUf  Q.C.  and  Samegf  who  appeared  for 
the  respondents,  the  owners  of  the  j^onpriius, 
were  not  called  upon  to  address  the  House. 

At  the  conclusion  of  the  arguments  for  the 
aimejlants  their  Lordships  gave  judgment  as 
follows: — 

The  Lord  Chutczlloa  (Halsbnry)^ — My  Lords : 
This  appeal  turns  upon  a  somewhat  narrow  ques- 
tion, namely,  what  is  the  meaning  of  the  agree- 
ment between  the  parties,  and  what  is  the  effect 
of  the  order  which  purported  to  carry  it  out. 
Those  are  the  only  materials  from  which  to  ascer- 
tain what  the  agreement  between  the  parties  was, 
I  can  find  no  cloe  to  what  the  object  of  the  parties 
was,  except  in  tba<ie  two  docnments.  But  it  is 
important  to  observe  that  the  formal  parties 
entering  into  the  arrangement  were  the  two 
solicitors,  who  mnst  be  taken  to  be  familiar  with 
the  effect  and  meaning  of  the  forms  which  they 
were  nsing.  It  being  confided  that,  as  matter  of 
law,  the  form  which  they  adopted  was  one  which 
allowed  all  matters  to  be  open,  and  did  not 
conclude  the  rights  of  the  parties,  the  question 
of  the  form  which  they  used  becomes  very 
material  in  construing  their  meaning.  It  would 
hate  been  easy  to  have  stud  that  **thiB  action 
shall  be  dismissed ;  '*  and  if  they  had  said  that, 
it  is  admitted  that,  as  between  these  two  parties, 
a  bar  would  have  been  created  which  would  bare 
preTented  any  further  proceeding.  But  they 
deliberately  (for  people  must  be  supposed  to 
intend  the  reasonable  consequences  of  their  acts) 
adopted  language  which  can  only  be  used  if  it  is 
the  intention  of  the  parties  to  leave  themselves  at 
large  so  as  to  reassert  their  rights  if  they  please. 
Sir  Walter  PhiUimore  has  not  contested  that  that 
must  be  the  ordinary  and  natural  meaning  of  the 
words  ;  but  he  relies  npon  the  language  which  is 
added  to  the  order,  bnt  which,  properly  speaking, 
forms  no  part  of  an  order  to  discontinue,  namely, 
the  reasons  which  the  parties  gave  for  consentiag 
to  that  course,  that  is  to  say,  that  it  was  on  the 
ground  of  inevitable  accident.  I  am  not  able  to 
conjecture,  with  any  reasmiable  degree  of  cer- 
tainty, for  what  purpose  those  words  were  used. 
"Parions  reasons  nave  been  suf^tested,  and  I  think 
others  might  occur  to  one ;  but  the  question  for 
your  Lor^hips  is  whether,  when  the  bargain 
between  the  parties  and  the  form  which  they 
adopted,  lead  to  the  inference  that,  so  far  as  the 
instrument  itself  is  concerned,  it  was  intended  to 
leave  the  parties  free  to  bring  a  fresh  action  or 
to  do  that  which  is  equivalent  to  bringing  a  fresh 
action,  namely,  to  make  this  claim,  your  Lord- 
sbips  are  to  assume  tkat  they  intended  that  that 
should  not  be  done.  I  am  unal^le  to  come  to  any 
such  conclusion.   It  seoms  to  me  that  the  plain 
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and  obvious  inference  which  is  to  be  drawn  from 
this  instrument  is,  that  the  {nrties  intended  that 
which  is  the  plain  construction  of  the  langn^ 
which  they  have  used,  and,  as  there  is  nothing  to 
out  down  that  construction,  I  Msnme  that  tint 
is  what  they  have  meant ;  and,  inasmuch  as  it  is 
not  denied  that  that  is  the  real  meaning  ot  the 
bargain  between  the  parties,  it  appears  to  me 
that  it  is  competent  for  the  owners  of  the 
Kronprins  to  make  this  claim.  For  these 
reasons,  the  matter  being  an  extremely  stmple 
and  short  one,  I  move  your  Lordships  that  tu» 
appeal  be  dismissed  and  the  order  of  the  Court 
of  Appeal  affirmed,  with  costs. 

Lord  BsAiiwELii. — 'My  Lords :  I  am  of  the  s%m& 
opinion.  If  the  claim  of  the  Kronprims  against 
the  Ardandhn  is  in  existence,  the  owners  of  the 
Kronprinz  hare  a  right,  as  it  seems  to  me,  to 
share  in  the  fund  which  has  befm  brought  into 
court.  If  it  is  not  in  existence  of  course  tb^ 
have  no  right  to  do  so.  That  reduces  the  qoestiMi 
to  this.  Is  the  claim  in  existence  P  It  is  said  that 
it  is  not ;  partly,  as  I  understand,  by  the  effect  of 
the  order  of  discontinoance.  I  can  see  nothing 
in  the  order  of  discontintuince  which,  by  what 
you  may  call  its  intrinsic  effect,  would  bar  a 
claim  of  the  owners  of  the  Srottprina.  But  then 
it  is  said  that  there  was  a  bargain  between  the 
parties  which  is  embodied  in  that  order,  and 
that  the  bargain  is  operative  to  prevent  tbe 
owners  of  the  Kronprins  claiming  against  this 
fund.  As  I  have  said,  that  can  only  be  because 
that  bargain  has  extingnisbed  the  right.  Bat 
has  it  P  We  have  not  the  slightest  evi^nce  that 
there  was  any  agreement  between  the  parties 
that  the  claims  on  the  one  side  should  be  given 
up  in  consideration  of  the  claims  on  the  other 
being  given  up.  One  might  make  a  guess  that  it 
was  in  the  contemplation  of  the  parties,  but  I  am 
by  no  means  sure  that  it  was.  I  am,  on  the  other 
hand,  by  no  means  sure  that  they  may  not  have- 
thought  it  just  as  well  for  them  to  keep  silent  and 
not  to  go  on  litigating  a  matter  wmch  mif^ 
have  disastrous  results  to  both  of  them.  But 
supposing  that  there  was  snch  a  bargain,  that 
bargain  has  been  rescinded  by  them,  as  it  was 
open  to  them  to  do.  If  it  had  been  a  bargain 
the  effect  of  which  was  to  extinguish  a  debt  at 
tbe  time,  I  do  not  say  that  toey  could  have 
rescinded  it ;  but  if  it  was  not  snch  a  bargain  as 
that,  bnt  an  executory  one  only,  then  of  conrse- 
they  could  rescind  it.  What  I  mean  is,  that  if  all 
that  was  done  was  that  if  an  action  was  brought 
there  was  to  be  an  application  to  an  cqnitable 
jurisdiction  to  stay  the  action,  I  should  hare- 
doubted  very  mucn  whether  that  would  extin- 
guish a  del>t.   Bnt  be  that  as  it  may,  in  the  first 

Elace  I  do  not  find  that  there  was  any  such 
argain ;  and  in  the  next  place.  I  do  not  find,  or 
rather  I  do  not  see  (for  there  is  no  donbt  about 
it),  than  any  such  bai^in,  if  ever  entered  into» 
was  rescinded  by  parties  competent  to  rescind  it. 
I  cannot  see  therefore  any  evidence  to  show,  or 
any  ground  for  saying,  that  either  the  claim  of 
the  Kronprinz  on  the  ArdoMdhu  or  of  the 
Ardandhu  on  the  Kronprinz  was  extinguished. 
If  so,  it  seems  to  me  that  the  respondents  had  s 
right  to  make  that  claim  against  this  fund.  In 
The  BeOeaim  (S3  L.  T.  Rep.  N.  S.  686 ;  10  P.  Dir. 
161)  what  was  really  decided  was,  that  the  judg- 
ment was  a  bar  to  any  further  claim  beinE;  made^ 
or  to  the  same  claim  being  mndc  over  sgaia ;  that 
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tiie  jadgment  IiaTuig  been  pronoanced  by  the 
court  it  was  ret  jvdUata,  and  that  the  clsim  was 
gone.  Of  course,  therefore,  it  could  not  be  set 
up  against  the  fund.  That  was  the  distinction 
betweeji  that  case  and  this ;  there  the  claim  had 
ceased  to  exist,  here  it  has  not. 

Lord  Hbrschjbll.— My  liOrds :  I  am  entirely  of 
the  same  opinion.  Sir  Walter  Fhillimore  was 
driven  to  admit  that  he  could  not  establish  his 
cose  unless  he  could  show  that  the  respondents 
had  in  fact  released  ^1  their  claims  against  the 
Ardandhu,  because  he  was  compelled  to  admit 
that  an  order  for  discontinuance  does  not  of  itself 
operate  as  a  release  or  an  extiDgnisbment  of  the 
oaims,  or  in  any  other  way  bar  further  pro- 
ceedings. But  he  contend[ed  that,  from  the 
doenment  signed  hy  the  lolicitors,  and  from 
tiie  ordier,  w«  were  to  infer  an  agreement 
between  the  parties  that  there  should  be  a 
mutual  release  of  the  claims  of  the  one  i^inst 
the  other.  What  evideuce  here  wo  of  any  such 
i^reement  ?  Sir  Walter  Fhillimore  relied  on  the 
use  of  the  words  "  on  the  ground  of  inevitable 
accident."  I  will  concede,  for  the  purpose  of 
the  argnment,  that  those  words  do  point  in  the 
direction  of  such  an  agreement;  bnc  then  it  is 
impossible  to  shut  one's  eyes  to  the  fact  that  the 
rest  of  the  language  used  and  the  form  which 
the  transaction  takes  point  as  strongly,  and  as  it 
seems  to  me  much  more  strongly,  in  the  other 
direction,  namely,  that  the  parties  have  adopted 
a  means  of  oaring  out  the  dbject  which  they 
had  in  view,  which  faeU  imports,  whether 

you  look  at  the  tenns  of  the  i^reement  or  at  the 
order  itself,  that  there  shall  not  be  a  bar ;  because 
not  merely  does  the  fact  of  the  plaintiff  dis- 
conHnning  not  operate  in  any  way  as  a  bar,  but 
the  jadge  a  order  to  discontinue — unless  it  were 
made  a  condition  of  the  discontionance  that  no 
other  action  shoald  be  brought — would  not 
operate  as  a  bar.  Under  these  circnmstances, 
and  looking  at  the  two  documents  as  a  whole, 
whatever  speculation  one  may  enter  into  as  to 
what  the  parties  bad  in  view,  it  seems  to  me  that 
it  would  be  utterly  impossible  for  ns  out  of  those 
documents  to  spell  an  agreement  snch  as  alone 
would  establish  the  cose  of  the  appellants  before 
your  Lordships*  House.  I  therefore  entirely 
concur  in  the  judgment  which  has  been  proposed. 

Lord  MACNAGHTE?r, — My  Lords :  I  also  entirely 
agree.  It  appears  to  me  that  on  the  face  of  the 
documents  there  is  nothing  equivalent  to  a 
release,  and,  from  the  materials  before  your 
Lordships*  House,  I  am  unable  to  infer  anything 
of  the  kind. 

Order  appealed  from  aj^rvted,  and  appeal 
diMmiMed,  toith  cotts. 

Solicitors  for  appellants,  Bioltea,  Baunder»,  and 
Sfotes. 

S<diedt<»rs  for  resptmdents,  W.  A.  Crump  and 
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Feb.  17,  21, 16,aiu{28.> 
(Before  Cottok,  Ludlet,  and  Lopes,  L.JJ.) 
Woodward  e,  Sakscu  ajid  Co.  (a) 

APPEAL  PBOH  THE  CBAKCEKT  DIVISION. 

Patent — Want  of  eottformity  hettoeen  provisional 
and  complete  specification  —  DjffererU  mode  of 
ecarving  ovi  tame  invention — Fatentt,  D*$ign*t 
and  Trade  Marks  Act  1883  (46  ^  47  VuiL  &  57), 
«.  5,  aub-secU.  3,  4. 

All  thai  a  patentee  need  do  in  Jtis  provisional  speei- 
fieation  ts  to  describe  his  inwnlion.  He  need  not 
go  on  therein  to  describe  any  method  of  carryvng 
out  the  invention,  htU,  whether  lie  do  so  or  wit,  if  a 
different  or  further  mode  of  earrying  oat  (he  t»- 
verUion  is  deserihed  in  his  complete  epeeifietMon, 
thcU  vnll  not  invalidate  the  patent  so  long  as  tu0& 
new  method  of  carrying  ottt  is  fairly  mihin  the 
tmienfton  as  described  tn  the  provisional  spee(|!- 
eation. 

Tbis  action  was  bronght  by  the  phuntiif  to  re- 
strain the  defendants,  their  servantB,  agents,  and 

workmen,  from  infringing  bis  two  letters  patent* 
one  dated  the  13th  Feb.  1884,  and  numbered 
32C1.  and  the  other  dated  the  10th  April  1884, 
and  numbered  6209. 

The  first  patent  was  for  "  improvements  in 
pen  and  pencil  cases  or  holders,  and  other  holders 
lor  like  instruments  and  materials.'*  The  second 
patent  was  for  "  improvements  in  pen  and  pencil 
cases  and  other  holders  for  like  instruments  and 
materials." 

The  provisional  specification  in  respect  of  the 
first  patent  was  dated  the  12th  Feb.  1884,  and  the 
complete  sp^wification  of  the  same  patent  was 
dated  the  ^nd  April  1884. 

The  provisional  specification  in  respect  of  the 
second  patent  was  dated  the  8th  Apnl  1884,  and 
the  complete  specification  of  the  same  intent  was 
dated  the  2nd  Dec.  1884. 

By  their  statement  of  defence  tfae  defendants  . 
alleged  {inter  alia)  that  the  letters  patent  were 
iny^id,  that  they  were  granted  on  a  false  sug- 
gestion, and  that  the  conditions  thereof  had  not 
been  fulfilled.  In  their  particulars  of  objection 
they  alleged  that  the  complete  specification  filed 
by  the  plaintiff  in  pursuance  of  the  conditions  of 
his  first  patent  was  inconsistent  with  the  provi- 
sional specification  left  by  the  plaintiff  on  his 
application  for  the  patent,  "  so  far  as  regards 
the  open  slot  on  the  pusher  tube  working  upon 
a  solid  rib  on  the  conductor  tube ; "  also  taat 
the  complete  specification  filed  in  pursuance  of 
the  conditions  of  his  second  patent  was  incon- 
sistent with  the  provisionid  specification  of  the 
second  patent,  in  certain  parts  in  the  objections 
specified. 

The  nature  of  the  inconsistencies  is  sufficiently 
indicated  in  the  judgment  of  Cotton,  L.J. 

On  the  28th  July  1886  Bacon,  V.C.  held  that 
the  defendants  had  infringed  both  patents.  Ho 
accordingly  granted  a  perpetnal  injunction,  and 
directed  an  accoant. 

The  defendants  appealed. 
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MouUon,  Q.C.  and  W.  P.  BeaJe  for  the  appel- 
lants. 

Atton,  Q.C.  and  Maerory  for  tho  plaintiff. 

Cur.  adv.  vuU. 

Feb.  28.— Cotton,  L.J. — In  this  case  the  plaintiff 
songht  to  restrain  the  iafringement  by  the  defen- 
dants of  two  patents,  both  relating  to  what  I 
suppose  we  may  call  "  GraTitj  pencik."  There  ia 
in  the  pencil  wnat  is  called  a  movement  in  a  tube 
called  the  conductor  tube.  Then,  outside  that 
tube,  there  is  what  is  called  the  pusher  tube ;  and 
the  rest  of  it  is  not  essential.  The  shape  of  the 
pencil— the  outside  of  it — has  nothing  to  do  with 
the  movemmt.  [His  Lordship  described  the 
system  of  gravity  pencils  which  were  in  use 
prior  to  the  plaintiff's  first  patent,  which  was 
admitted  to  be  good,  and  the  improvements  pro- 
tected by  bis  first  patent,  and  continued :]  Very 
shortly  after  the  plaintiff  had  filed  the  complete 
specification  for  the  first  patent  he  filed  a  pro- 
risional  specification  for  his  farther  improvement, 
and  the  principal  part  of  that  improvement  was 
that  be  made  the  slot  in  the  pusher  tnbe  helical, 
and  he  also,  in  one  form  of  his  second  improve- 
ment or  invention,  had  a  helical  tube  in  the  con- 
ductor tube.  The  effect  was,  that  the  helical  slot 
in  the  pasher  tube,  hy  being  pressed  down,  forced 
the  pin  out  of  the  locking  Blot  in  which  it  was ; 
but  the  form  of  the  slots  in  one  form  of  his  in- 
vention had  also  this  effect,  that  by  merely  push- 
ing down  the  pasher  tube  the  helical  slot  in  that 
became  coincident  with  the  part  of  the  helical 
slot  in  the  conductor  tube  ;  that  is  to  say,  by  that 
being  pushed  down,  the  position  in  the  pusher 
tube  nf  the  helical  slot  was  somewhat  changed, 
and  the  upper  part  of  it  was  brought  over  the 
slot  in  the  conductor  tube.  Then  there  was 
another  mode  in  which  the  plaintiff  proposed  to 
carry  out  his  invention,  viz.,  by  moving  the  pin 
which  had  been  previouslv  a  fixed  pin  and  making 
it  a  pin  which  went  right  through  slots  in  the 
movement.  The  appellants  admitted  that,  if  the 
plaintiff's  second  patent  was  a  good  one,  there 
was  an  infringement;  and  undoubtedly  there  was, 
because  his  pencil  was  almost  exactly  like  that  of 
the  plaintim  and  made  according  to  part  of  the 
description  in  his  complete  specification  of  the 
second  patent.  It  was  really  in  substance  the 
same.  [His  Lordship  pointed  out  the  differences 
and  continued :]  But  the  appellants  contend 
that  what  is  described  in  sheet  o  o£  the  complete 
specification  of  the  plaintiff's  second  patent  is  a 
different  invention  from  that  described  in  the 
provisional  specification.  They  say  that,  although 
if  the  provisional  specification  had  stood  alone 
the  second  patent  would  have  been  a  bad  one,  yot, 
looking  at  toe  complete  specification  and  what  is 
there  introduced,  the  complete  specification  in- 
trodnces  an  entirely  different  invention  from  that 
which  is  described  in  the  provisional  specification. 
Utow  one  must  consider  that.  What  must  the 
pTOvisiooal  specification  contain?  By  sect.  5. 
sub-sect.  3,  of  the  Patents,  Designs,  and  Trade 
Harks  Act  1883,  "A  provision^  FpeciGcation 
must  describe  the  nature  of  the  invention,  and 
be  accompanied  by  drawings,  if  required."  Then 
a  complete  specification  is  something  very 
different.  By  sub-sect.  4  of  the  same  section, 
"A  complete  specification,  whether  left  on  appli- 
cation or  subsequently,  must  particularly  describe 
and  ascertain  the  nature  of  tha  invention  " — there- 
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fore  showing  it  must  go  into  detail — "and  in 
what  manner  it  ia  to  be  performed ;  "  so  one  sees 
that  entirely  different  things  are  to  be  done  by 
the  provisional  and  complete  specifications.  I  do 
not  think  I  can  do  better  than  refer  to  what  was 
said  by  Lc  rd  Blackburn  in  Bailey  v.  RoberUm 
(38  L.  T.  Rep.  N.  8.  854;  3  App.  Cas.  1055, 1075). 
as  showing  what  must  be  done.   He  sa^ :  "  Look 
at  the  natuie  oS  the  invention  described  in  the 
provisional  specification,  and  say  whether  this 
which  you  have  been  doing,  and  which  vou  say 
was  a  part  of  the  patent,  is  &urly  within  the 
nature  of  the  in^ntion  yon  have  described.  In 
that  case  you  are  protected ;  but  if  it  is  a  ner 
and  separate  invention,  and  a  different  one.  then 
yon  are  not  protected."   That  was  with  refenenoe 
to  the  question  which  was  raised  by  the  appellants 
here  as  regards  the  second  patent.   Now,  in  my 
opinion,  the  objection  cannot  prevail.    I  think 
that  although  there  ia  a  different  mode  of  canr- 
ing  out  the  improvement  contemplated  hy  the 
plaintiff  in  his  second  patent,  and  described  in 
sheet  3,  from  that  which  is  practic^y  described 
in   the    provisional    specification,   the  whole 
of  it  comes  within  the  invention  the  nature 
of  which  he  has  described  in  his  provisional  ^led- 
fication.   It  is  true  that  in  his  provisional  speci- 
fication he  has  stated  a  different  mode  of  canyiiiK 
his  invention  into  effect  from  which  he  steted 
in  No.  3  sheet  of  his  complete  specification ;  hot 
if  both  are  really  within  the  invention  which  is 
described,  though  not  minuteljr,  still  in  general 
terms  in  tho  provisional  specification,  then  the 
patent  will  not  be  bad  simply  because  a  different 
mode  of  carrying  the  same  invention  into  opera- 
tion is  described  in  the  complete  specification, 
even  although  that  ma^  be  an  improvement  on 
what  he  has  described  m  his  provisional  specifi- 
cation.  A  patentee  putting  in  a  parol  specifica- 
tion showing  the  nature  of  his  invention  is  not 
bound  to  describe  the  way  in  which  that  can  be 
carried  into  effect  and  operation,  but  if  he  does 
describe  a  wa;^  <^  doing  it,  and  before  he  files  his 
complete  specification  he  finds  out  improvements 
either  in  that  way  or  a  diffierent  way  (rf  carrying 
into  effect  that  which  is  described  as  his  inven- 
tion in  the  provisional  specification,  he  is  boond 
to  give  the  public  the  benefit  of  what  he  has  dis- 
covered as  regards  the  mode  of  carrying  the  inven* 
tion.  the  nature  of  which  must  he  deacrtbed  in 
the  provisional  specification,  into  effect,  even 
although   there  may  be  improvement,  or  even 
invention,  which  was  not  known  to  him  at  the 
time.    [His  Lordship  referred  in  detail  to  the 
specifications 'and  continued  :]  In  my  opinion,  if 
one  looks  to  the  evidence,  one  finds  that  what  the 
plaintiff  has  introduced  in  his  sheet  3  is  a  mere 
converse,  a  mere  adaptation  in  a  different  way, 
of  the  principle  of  all  these  gravity  pencils,  and 
cannot,  in  my  opinion,  whra*  the  nelical  slot  is 
still  used  to  effect  the  unlocking  and  locking,  bo 
said  to  be  a  new  invention  or  a  departure  from 
the  invention  which  he  has  described  in  his  provi- 
sional specification.   It  is  true,  as  I  have  already 
stated,  that  he  does  describe  in  his  provisional 
specification   a    particular   mode  of  carrying 
out  that  which  the  witnesses  say  is  the  essential 
part  of  his  improvement ;  but  that,  in  my  opinion, 
does  not  prevent  him  from  describing  and  obtain- 
ing protection  for  a  different  way  oFcarrying  into 
pffect  that  which  in  his  provisional  specification 
he  had  really  described  as  his  invention  with 
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reference  to  these  peninlB.  That  being  so,  it  is 
conceded  by  the  defendant  that  the  pencil  wonld 
be  an  infnngement  of  the  second  patent  if  that 
vere  a  good  patent.  Bat  I  think  that  what  they 
have  done  is  an  infringement  of  the  first  patent  as 
well.  In  my  opinion,  the  second  claim  of  the 
plaintiff's  first  invention  is  for  a  combination  of 
pnaher,  condnctor,  and  morement  in  such  a  way 
that  by  mere  pressing  downwards,  without  rotation 
of  the  pusher  tuber,  the  rib  or  the  movement  shall 
be  anlocked  and  locked — that  is  to  say,  the  move- 
ment shall  be  released ;  and  although  I  think  the 
plaintiff's  second  patent  ia  a  good  one,  and  that 
there  is  an  invention  there,  yet  the  defendants 
cannot  perform  the  operation  they  reqnire  in  their 
pencil  witfaoat  osing  that  which  the  second  claim 
m  the  plaintiff's  first  specification  points  ont  as 
the  principle  and  essence  of  his  invention.  In 
my  opinion,  the  defendants  take  the  plaintiff's 
first  mvention,  althongh  they  may  add  to  it 
something  new  and  not  contained  in  it.  In  my 
(pinion,  therefore,  the  appeal  fails. 

LixnixY,  L.J. — I  have  come  to  the  same  con- 
clusion. It  appears  to  me  that,  having  regard 
to  the  claim  of  the  first  patent,  and  more  parti- 
cularly the  second  patent,  the  Vice-Chancellor  was 
warranted  and  rignt  in  coming  to  the  concluBion 
that  what  waa  done  by  the  defendants  was  an  in- 
fringement even  of  the  first  patent ;  and,  for 
reasons  I  will  give  presently,  I  think  it  i»  still 
plainer  an  infringement  of  the  second.  I  feel  a 
great  difficulty  in  coming  to  a  conclusion  that  the 
defendants  could  have  infringed  the  second 
vitbont  infringing  the  first ;  and  I  rather  think 
that  diffictil^  was  seen  and  even  admitted  by  Mr. 
Monlion.  As  n^^rda  the  second  patent,  Hr. 
Moalton  «rgued  with  considerable  force  tbat, 
althongh  the  defendants  infringed  the  complete 
specification  so  far  as  relates  to  sheet  3,  yet 
that  .the  complete  specification  of  the  second 
patent  was  not  warranted  by  the  provisional 
speofieafeion,  and  to  that  point  1  propcee  to  address 
myself  now.  The  provisional  specification  apt- 
peus  to  me  to  have  given  rine  to  this  ar^ment  by 
reason  of  the  patentee  having  stated  in  it  more 
than  he  need  nave  done.  The  function  of  a  pro- 
visional specification  is  very  different  from  that 
of  a  complete  specification.  In  a  provisional 
specification  all  that  a  patentee  ne^  do  is  to 
describe  the  nature  of  his  invention.  Well,  the 
{daintiff  has  done  that  in  this  particnlar  case,  and 
tbe  natare  of  the  invention  is  described  in  the 
first  twenty-tme  lines  of  it.  Then  the  patentee 
goes  on,  "  for  ocmvenience  of  description,"  to 
state  in  very  great  detail,  and  with  very  great 
jJainness,  what  the  exact  method  was  at  that 
time  of  carrying  out  the  invention  referred  to  in 
the  preliminary  part  of  his  provisional  specifica- 
ti(HL  The  whole  ar^ment  against  the  validity 
of  the  complete  specification  is,  that,  having  done 
what  he  has  done  in  his  complete  specification, 
the  patentee  is  tied  down  tight  to  what  he 
describes,  for  convenience  of  description,  as  an 
invention  as  applied  to  a  pencil  case.  Now,  it 
Appears  to  me  that  that  argument  is  not  sound, 
ana  my  reason  is  this :  There  might  be  a  diffi- 
culty in  holding  that,  if  the  complete  specification 
irere  in  tbe  exact  terms  of  the  provisional  spocifi* 
cation,  and  there  were  no  first  patent,  the  com- 
plete specification  was  infringed ;  bat  it  appears 
to  me  that  the  complete  speoincatirai  ia  warranted 
by  the  provisional  apeoincation,  because  when  I 


look  at  the  nature^  of  the  invention  I  cannot 
come  to  the  conclusion  that  the  complete  specifi- 
cation is  such  a  departure  from  that  as  to  inviili- 
date  the  complete  specification,  or  any  part  of  it. 
Then  the  point  we  have  to  decide  is  reduced  to 
this :  whether  the  pencil  described  in  sheet  3 
is,  as  the  defendants*  witness  says,  a  dif- 
ferent class  of  pencil,  or  whether  it  is,  as  stated 
by  the  plaintiffs  witnesses,  the  same  class  of 
pencil  with  an  obvious  modification.  Now  that 
IS  a  question  of  evidence,  not  to  be  decided 
simply  by  comparing  the  two  specifications ;  and, 
upon  the  whole,  looking  at  that  evidence,  it  does 
appear  to  me  that,  having  got  a  specification 
describing  the  nature  of  the  invention  as  the 
patentee  has  described  it  in  the  early  part  of  his 
previaional  specification,  he  was  at  libeity  to 
substitute  for  tbe  particular  method  he  described 
that  which  the  plamtiff's  witnesses  deacribe  as  an 
obvious  mechanical  equivalent  an  obvions 
method  of  doin^  the  same  thin^  in  another 
shape.  The  obvions  method  here  is,  instead  of 
having  a  pin  fixed  to  the  movement  or  the  pendl 
rod,  the  pm  is  made  loose,  and  the  pencil  rod  has 
slots  in  it  instead  of  the  slots  being  in  one  of  the 
cases  inclosing  it.  It  appears  to  me,  if  we  were 
to  hold  that  this  complete  specification  was  bad, 
as  being  more  extensive  thaji  was  warranted  1^ 
the  provisional  specification,  we  should  find  our- 
selves driven  to  go  this  length,  that  a  man  could 
not  vary  from  his  provisional  specification  at  all, 
and  that  if  be  had  done  more  than  de&oribe  the 
nature  of  his  invention  in  the  provisional  specifi- 
cation in  general  terms — that  is  to  say,  if  he  had 
oondescended  to  deacribe  anything  particularly, 
cleuly,  and  intelligibly— he  would  tnereby  have 
tied  himself  down  to  that  which  he  had  ao  deaoribed, 
and  would  find  himself  nnable  to  introduce  into 
this  complete  specification  any  variation,  however 
obvions,  or  however  much  it  might  natural^ 
grow  out  of  or  be  involved  in  the  nature  of  his 
real  invention.  I  think  Mr.  Koulton  was  quite 
right  in  contending  as  he  did  that  the  qnestion 
turned  on  what  the  invention  was  ;  but  it  appears 
to  me  it  would  be  a  narrow  and  incorrect  inter- 
pretation of  this  provisional  specification  to  say 
that  the  whole  of  the  plaintiff's  invention  is  what 
is  described  here  as,  "  for  tbe  sake  of  con- 
venience," applied  to  a  pencil  case.  The  real 
nature  of  the  invention  is  wider  than  that.  For 
these  reasons  it  appears  to  me  that  the  view 
t^en  below  was  right,  and  that  the  appeal  onght 
to  he  dismissed. 

Lopes,  L.J.— The  defendants  adnut  the  validity 
of  the  plaintiff's  first  patent  of  the  13th  Feb. 
1884,  which  tbe^  say  tn^  have  not  infringed. 
They  adm\t  infnngement  of  the  plaintiff's  second 
patent  of  the  10th  April  1884  if  such  patent  is 
good,  but  they  contend  that  such  patent  is  void 
on  tbe  ground  that  the  complete  specification 
goes  beyond,  and  is  a  departure  from,  the  pro- 
visional specification.  The  defendants  also 
admit  that  if  tbe  second  patent  is  good  they  have 
infringed  both  the  first  and  second  patents.  The 
material  question  is.  whether  the  second  patent  is 
good.  It  is  sought  to  invalidate  it  from  the  non- 
conformity of  the  complete  specification.  It  is 
said  that  the  complete  specification  of  tbe  second 
patent  describes  a  new  and  separate  invention 
not  covered  by  the  provisional  specification.  If 
this  conid  be  establisned  the  seconcLpatent  would 
be  bad.  TheprovisionaJ.a|^^ai@(j^g|^ 
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•  intanded  to  contain  s  complete  and  exhanstiTO 
description  of  the  tnTention.  It  whs  intended  to 
be  samoiently  Bpeoiflo  to  ^sclose  the  nature  of 
the  iSTention  so  as  to  protect  the  inventor  before 
the  time  fw  filing  the  final  or  complete  specifica- 
tion, but  permitting  him  in  the  meantime  to 
perfect  an^  detail,  to  modify,  tmpplement,  aiid 
develop  bu  invention,  always  keeping  within 
what  i  may  call  the  ambit  of  bis  invention  as  dis- 
closed in  his  provisional  specification.  Provided 
this  is  done,  it  is  no  objection  to  a  complete  speci- 
fication that  the  invention  is  disclosed  more  par- 
ticularly, and  in  more  detail,  or,  to  nee  the  words 
of  Lord  Blackbnm  in  BaUey  v.  Roberton  (wM 
ntp.)«  **  fi'vsii  if  it  be  shown  tlmt  there  has  been 
more  diaooveiy  made,  and  so  u  to  make '  the 
inrenticm  which  he  has  described  in  the  m>Ti> 
sional  ^  specification  really  workable."  It  is 
essential,  therefore,  that  the  nature  of  the  inven- 
tion should  be  the  same,  but,  npon  principle  and 
lUMm  antbority*  it  is  dear  that  improvements  in 
tbe  amngementof  the  mechanism,  in  the  relative 
position  and  adaptation  of  the  different  parts, 
with  a  view  of  prodncing  the  same  results,  tbe 
substitution  of  mechanical  equivalents  and  modi- 
fications and  developments  within  the  scope  of 
the  invention  set  out  in  the  provisional  specificsr 
titm,  are  allowable,  and  cannot  be  successfully 
relied  on  for  the  purpose  of  invalidating  a  patent 
on  the  ground  of  nonconformity.  Applying  what 
I  have  inst  said  to  the  i»«sent  case,  I  am  of 
oranioa  that  the  plahntifTs  second  patent  is  good. 
The  plaintiff's  comi^ete  specification  is  a  Ipgiti- 
xnate  development,  in  my  opinion,  of  hia  provi- 
stooal  spedncatifm.  It  ^ipeara  to  me  to  be  a 
tnaaposition  of  mechanism,  with  the  same  ol^eot 
and  prodnoing  the  same  result*  ^Rieire  are  tbo 
same  operaUim^  and  component  puts,  tbe  same 
kbkd  of  mechanisa.  Tbe  change  is  in  the  relative 
poeitifm  ct  the  pin  and  tbe  slots,  the  pin  and  the 
slots  together  in  both  cases  discharging  the 
same  function.  In  one  tbe  ;»n  is  made  to  mil  in 
the  slot,  and  in  the  other  the  slot  is  made  to  fall 
on  the  pin.  It  is  the  same  mechanism  in  a 
different  form.  Mr.  Piercy,  a  sciraitific  witness 
called  for  the  plaintiffs,  said  it  was  an  obvious 
alternative.  I  agree  with  that  view.  The  plain- 
tiff's second  patent  is  therefore  good,  and  it  is 
unnecessaiy  to  consider  wbeth^  there  would 
bava  been  an  infringement  of  the  plaintiffs  first 
pnfennt  it  the  seeond  patent  had  been  void ;  bat 
X  ahoald  have  been  prepared  to  bold  that  tlw 
defendants  had  infringed  the  plaintifTs  first 
patent  if  there  had  been  no  second  patent  tidcen 
out  by  tbe  plamtiff.  The  defendants  have,  in  my 
opinion,  infringed  both  patents,  and  therefore  I 
think  that  the  ai^nal  should  be  dismissBd. 

Solicitors  for  the  appellants,  Siarpe,  Parkera, 
Pritohford,  mad  Skarpe,  for  W.  HortonAxidSee^em, 
Bimiu^bwB. 

SolioitOTS  for  the  plaintiff  Doom  and  Natk, 
for  Edward  F.  Jfasen  and  Soh^  Birmingfaam. 
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TuoMdajf,  MoToh  a 

(Before  Cottoit,  LnrnLfT,  and  Lopes,  LJ'J.) 
Re  Guy's  Szttlemsnt  ;  Acason  v.  Gae£KTOod.  (a) 

APF£AL  VBOH  THE  CHA»CXaT  DIVISION. 

WiBr-'G^  of  fund  io  carried  woman — B^raint 
on  ontw^Mrfum. 

A  tettaior  having  a  general  power  <^  app<n  nlmetit 
orer  a  settled  fund,  after  making  appotntmmla  in 
reapeet  of  mecific  parta  thereof,  appointed  Uiat 
aU  the  reaidtie  th^eof  thowld  "  go  and  be  held 
upon  thefolhytcing  trusts,  namely,  as  io  one-fourfk 
share  iMreof,  -upon  trust  for  my  daughter  X.  abso- 
Inldy  for  her  sole  and  separate  use,  tndepea- 
dentty  of  marital  amtrol,  and  vnthout  pomr  tf 
anHctvaiion  during  any  coverture,'* 

Held  (aprming  the  OeeitUtn  vf  North,  56  £u  Tl 
Rep.  N.  8.  47;  Si  Ch.  Div.  85),  thaiOeoM- 
fourth  share  of  residue  could  not  he  paid  to  X« 
but  Toittil  he  retained  by  the  tntstees  of  ikt  sece- 
rnent during  her  coverture,  and  that  the  income 
only  must  be  paid  to  her  as  it  accrued  due. 

Semhle,  that  X.  could  diepoee  cf  the  property  hjf  w3Iy 
hUnothydeed 

Habbt  Haitsuf  Laitrxxce  by  his  will,  dated  the 

12tb   Jan.  1878,  after   reciting  that   he  was 

Eossess'ed  of  general  powers  of  appointment  among 
is  children  by  bis  late  wife,  under  two  settle- 
ments made  by  William  Patrick  Grey,  and  that 
be  had  four  such  children,  made  the  following 
appointments : 

Now  Z  do  hereby,  in  exenriM  uid  axaootkm  of  tlie 
power  and  powen  hy  the  heteiobefore  reoited  indfla- 
tnxeBof  BetuemeDt  and  eaehitf  them,  direct  and  anxaat 
tiiat  the  mm  of  15001.,  part  of  Hhe  money  or  inveetaaols 
sabjeot  to  radi  power  or  powers,  shall  be  nused  (filasr 
of  ezpensM  and  saooMBua  di^r)  and  paid  to  n 
daa^htar  Flotenoe  Ann  lAsreaott  lOMolotelv,  for  bar  mm 
a&d  separate  use,  iixlm>eDdeatty  of  mftritail  control,  aad 
witbont  power  of  antit^wtiondnrit^r  anj  oovertoze ;  ud 
I  direct  and  appoint  tiltat  tiie  sam  of  5001.,  fortber  put  of 
tbo  SUM  money  or  inTMtmente,  afamll  be  niaod  (daBrof 
expeaies  and  dnlr)  aad  paid  tomrdaagUK 

Sasanna  Emma,  tha  wife  frf  Jamea  Bdnr  Manhall,  mbM>- 
lately.  And  I  di»ot  and  appc^  that  all  and  every  the 
reaidne  of  tbe  same  money  or  mvostmenfs  (faereiinfter 
refeTT«d  to  as  tbe  said  residne)  shall  go  and  be  Leld  vpam 
tbe  following  tnuta,  uaelj  :  As  to  one-fmrtb  smrm 
thereof,  upon  tnut  for  my  dangbfear  Flore noe  An 
Laurence  abaolntely,  for  her  aole  and  s^iarate  nae,  iada- 
pendentlj  of  marital  control,  and  without  power  of  aatt- 
oipfttion  during  any  coverture. 

The  will  continued,  *'  and  as  to  one  other  fom^ 
share  thereof,  npon  trust  for  my  daughter 
Susanna  Bmma,  the  wife  of  James  Edgar 
Marshall,  absolutely ;  and  as  to  one  other  fourth 
share  thereof  (hereinafter  called  "  my  eldest  sooV 
share  'J."  upon  trust  to  pay  the  income  to  his  son 
H.  W.  C.  Laurence  during  his  life  or  until  he 
should  become  buikrupt,  or  the  ba^ipening  of  any 
event  whoreby,  but  for  tbe  direction  in  the  will,  the 
income  would  be  payable  to  any  other  penaa; 
and,  after  the  hmpening  of  an^  such  event  as 
aforesaid,  tiien  tne  testator  directed  that  the 
income  should oeose  to  be  payable  to  Uie  soii,aad 
should  during  hia  life  be  paid  to  bis  said  two 
daughters,  and  the  survivor  of  them,  and  after  the 
decease  of  such  suivivor 'should  during  the  life  of 
his  son  "  go  and  be  paid  as  an  accretion  in  eqoal 
shares  to  the  income  of  tbe  share  of  mj  tao 
daughters  in  tbe  said  residue^" 

Testator's  daiu^ter  Florence  Ann  was  noir  the 
wife  of  'William  flenrf  Greenwood. 
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An  originating  snmmona  was  taken  out  by  the 
troBtees  of  the  settlement  to  have  it  determined 
whether  Mrs.  Greenwood  was  entitled  to  have 
tbe  capital  of  the  foarth  share  of  the  residae 
appointed  in  her  favoar  under  the  will  of  Harry 
Hanslip  Laurence  paid  to  her  on  her  separate 
receipt. 

No  qnestion  was  raised  as  to  tbe  15001. 

yorth,  J.  held  on  the  29th  Oct.  1886  that, 
notwithstanding  the  words  of  absolute  gift,  the 
iMie-foarth  share  of  the  residne  conli  not  be  paid 
to  Hrs.  Greenwood,  but  mnat  be  retained  by  the 
tenstees  of  the  setttement  during  hftr  oorortare, 
and  that  the  incKune  only  most  be  paid  to  her 
as  it  accrued  dne  :  (56  L.  T.  Bep.  JS.  8.  47 ; 
34  Cb.  Dir.  85.) 

Mrs.  Greenwvod  appealed. 

Sladen  for  the  appellant.— The  fnft  being  to 
the  appellant  absolutely,  the  woms  imposing 
restnunt  on  anticipation  are  antagonistic.  Where 
the  corpus  is  given  to  a  married  woman  absolutely 
for  her  separate  use,  subsequent  words  in  restraint 
of  anticipation  are  inoperative : 

Re  Boicn ;  O'Halloran  v.  King,  SO  L.  T.  B«>.  N.  8. 
796;  27Ch.  my.  411. 

[CoTTOB,  L.J. — ^The  way  in  which  the  income  of 
the  80n*8  share  is  giTcn  shows  that  the  daughters 
are  for  a  time  to  nave  the  income  only.]  That 
gift  is  entirely  independent  of  the  gift  of 
daughters*  shares.  There  is  no  power  of 
wpointment  here,  as  in  Ba^jnett  v.  Meux  (3  L.  T. 
tap.  O.  8. 122 ;  1  CoU.  138). 

VoMglian  Hatching,  for  the  trustees,  was  stopped. 

Bromley  for  another  party. 

Cotton,  L.J. — This  is  an  appeal  from  a  decision 
of  North,  J.,  who  declines  to  authorise  the 
trustees  of  the  settlement  to  pay  over  to  the 
appellant  her  one-fourth  of  the  residne  of  the 
fond  on  the  ground  that  by  the  will  of  the 
j^)pointor  there  was  a  restraint  on  anticipa-tion  in 
respect  of  the  capital.  I  think  the  learned  judge's 
decision  is  right.  The  appointor  directs  that  one- 
fourth  of  anca  residue  snail  go  "  and  be  held," 
M  to  one-fourth  part  thereof,  for  the  appellant 
■fasdnt^,  '*  for  her  sole  and  mpante  use, 
independently  of  marital  control,  and  without 
power  of  anticipation  during  any  corertare.'* 
THe  gift  of  another  fourth  share  was  to  another 
daughter,  who  was  also  married,  "  ahBolutel^.** 
I  think  the  rule  was  correctly  laid  down  in 
Be  Bovm ;  O'HoMorem  t.  King.  When  a  sum  is 
given  absolutely  to  a  married  woman,  the  restraint 
on  anticipation  does  not  attach  to  money  which 
she  has  absolutely  got  into  her  hands ;  but  when 
the  money  is  to  be  held  by  the  trustees,  the 
restraint  operates.  As  pointed  out  in  Baggett  v. 
Kem,  there  may  be  a  valid  restraint  on  capital. 
Was  the  money  to  be  pud  to  the  appellant,  or  to 
be  held  by  the  trustees  without  power  for  her  to 
anticipate?  The  case  is  stronger  in  favour  of 
the  testraint  when  the  rents  are  to  be  "  paid " 
to  the  married  woman  ;  hut  such  a  direction 
is  not  Decenary,  and,  when  the  restraint  is  im- 
posed, she  is  onlj  entitled  to  the  income  as 
It  becomes  from  time  to  time  due.  AltojntheTf 
the  will  is  not  dear ;  yet  there  is  a  sufficient 
mdicatioD  as  to  what  is  meant  in  the  passage 
that  share  shall  be  held,  and  in  the  restraint 
on  anticipation,  and  in  my  opinion  the  trustees 
cannot  allow  the  appellant  to  anticipate,  but  must 
simply  pay  the  income  to  her  as  it  aecniea  due;  \ 


No  express  power  is  given  to  tbe  appeUant  to 
make  a  will  of  the  money,  but,  though  she  cannot 
dispose  of  it  by  deed,  she  can  by  will,  under  the 
separate  use,  make  a  disposition  of  the  capital  to 
come  into  operation  at  her  death,  whether  corert 
or  sole.   In  my  opinion,  the  appcttl  &ils. 

LivDUEY,  L.J. — I  am  of  the  same  opinion.  The 
decision  appealed  from  is  quite  consistent  with 
that  of  this  court  in  Be  Boujn.  It  iu  clear  to  me 
that  the  appellant  is  not  to  have  the  opportunity 
of  disposing  of  tbe  provision  which  the  testattn* 
made  tor  her.  The  corpuu  is  to  be  held  without 
power  to  anticipate,  and  in  my  opiniffli  the 
decision  of  North,  J.  was  right. 

Lopes,  L.J. — I  am  of  the  same  opinion.  What 
the  testator  meant  must  be  gathered  from  the 
expression  of  his  intention  in  bis  will.  The  words 
used  mean  that  tho  trustees  are  to  retain  the 
share  daring  the  appellant's  coverture,  and  pay 
her  the  income  as  it  becomes  due. 

Appeal  ditmisaed. 

Solicitor  for  the  appellant,  S.  F.  Langham,  ftn* 
F.  A.  Langham,  Hastings. 

Solicitors  for  the  trustees,  WrigM  and  BHiey. 


iTonday,  March  28. 
(Before  CmTos,  Lixdlet,  and  Lopes,  L.JJ.) 
Be  Hume,  No.  2.  (a) 

OKIOIKAL    .\.PPLICATIOX  TO    TEE    LOBM  JDmCXS, 

SimNG  IV  LVNACT  ADD  AS  ADDITIONAL  JUDGES 
OF  THE  CHAKCERT  DIVISION. 

Practice — New  inuteeg Vesting  order  — Irish 
raUtoay  shares  —  Conaeni  of  trustees  —  Verifica- 
tion by  eertificatfi  — Trustee  Act  1860  (13  &  14 
Vict.  c.  60),  ss.  H  56— B.  S.  O.  1883.  GWer 
XXXVIIL,  r.  19a  (Dee.  1885). 

When  a  petition  is  intiiaUd  both  in  LwMuy  and  in 
the  Chancery  Dioision  the  court  may  on  amoint- 
ing  a  nete  trustee  make  a  cetUng  order  if  7rtsh 
ratlurai/  shcures. 

TF^en-  the  petition  is  so  intituled  the  consent  of  a 
new  trutiee  to  act  is  sufficiently  verified  by  his 
toUeUoi's  eerUfieate. 

This  was  a  petition,  intituled  in  Lunacy  and  in 
the  Chancery  Division,  asking  for  the  appoint- 
ment of  a  new  trustee  in  the  place  of  a  trustee 
who  was  of  unsound  mind,  and  for  a  Testing 

order. 

Part  of  the  trust  fund  consisted  of  shares  in 
Irish  railways. 

The  consent  of  tho  new  trustees  to  act  was 
verified  only  by  the  certificate  of  tbe  soliettor, 
and  not  by  any  affidavit  of  signature. 

Onshvf,  in  support  of  the  petition.  —  There 
appears  to  be  jurisdiction  to  making  a  Testing 
order  in  respect  of  Irish  railway  shares : 

Be  Bodnaont  41  Ii.  T.  Bop.  JT.  S.  827}  11  Ch.  Div. 

888; 

Be  Lamotte,  4  Ch.  Dir.  325. 

Sect.  54  of  the  Trustee  Act  1850,  which  applies 
only  to  the  jurisdiction  of  the  Chancery  Division, 
does  not  exclude  property  in  Ireland.  Sect.  56, 
which  applios  to  tho  jurisdiction  io  Lunacy  (mly, 
excepts  Irish  property  from  tbe  jnrifldiction. 

Cotton,  L.J. — As  tbe  petition  is  intituled  in 
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the  Cbancery  DiTision  as  well  as  in  Lunacy,  we 
can  make  the  resting  order. 

LiKSLET  and  Lopes,  L. JJ.  concurred. 

Onslow.— In  Be  WiUon  {U  L.  T.  Rep.  N.  S. 
263 ;  31  Gh.  Dir.  522)  it  was  held  that  the  consent 
of  the  trastee  mast  be  T^rified  by  affidavit,  on 
the  ground  that  B.  S.  C.  1883,  Order  XXXTIII., 
r.  19a  (Dec.  1885),  which  provided  that  snch  con- 
sents  might  be  verified  by  the  certificate  of  the 
solicitor,  did  not  apply  to  Lunacy  proceedings. 
The  report  in  the  Law  Keports,  however,  states 
that  the  petition  in  Be  Jvilwn  was  intituled  in 
the  Chancery  Division  as  well  as  in  Lunacy. 
This,  however,  seems  to  be  a  mistake,  for  in  Be 
Hume  {55  L.  T.  Hep.  N .  S.  414),  where  the  petition 
was  so  intituled,  the  court  held  it  was  sufficient 
to  verify  the  consent  by  certificate.  [Lisdlet, 
L.J. — We  assumed  in  Be  WiUon  that  the  petition 
was  intituled  only  in  Lunacy.] 

Leeke  for  other  parties. 

COTIOK,  L.J. — When  the  petition  is  intituled 
both  in  Lunacy  and  in  the  Chancery  Division  it 
is  suflBcient  to  verify  the  consents  of  the  trustees 
by  certificate  under  Order  XXXVIII.,  r.  19a. 

LiKDLXT  and  Loras,  L.JJ.  concurred. 

Solicitors :  BeRf  Steward,  and  May. 


Wednesdaij.  Nov.  17, 1886. 
(Before  Lord  Esher,  M.B.,  Lindlbt  uid  Lofes, 

L.JJ.) 

Bse.  V.  Thi  Jcstices  of  the  Cektral  CBiamrju, 
GonsT.  (a) 
appeal  from  the  queen's  bekch  Bivisioir. 
Jwriadiction  of  Court  of  Apfteal — Criminal  cauae 
or  matter — Order  for  restttution  of  proeeede  of 
stolen  gooda — Money  in  hands  of  innocent  agent 
of  prieoner — Discharge  of  nde  for  certiorari — 
Error  cf  laio  apparent  ttpon  the  record — 36  ^  37 
Vict.  c.  66,  *.  47—24  ^  25  Vict.  c.  96.  ss.  1, 100. 
The  discharge  of  a  rule  for  a  certiorari  to  remoi-e 
into  the  Queen's  Bench  Division  an  order  of  a 
judge  of  tJie  Central   Criminal   Court,  wider 
sect.  100  of  24  ^  25  Vict.  c.  96,  for  the  restitution 
of  the  proceeds  of  a  saie  of  goods  which  had  been 
obtained  by  fcuse  pretences,  is  a  judgment  in  a 
criminal  cause  or  matter,  xoithin  sect.  47  of  the 
Judicatur  e  Act  1873. 
Such  an  order  of  restitution  may  he  made  not  only 
tohm  the  proceeds  are  in  the  hands  (jf  fAe  convict, 
but  also  when  they  are  in  the  hands  of  an  agent 
who  holds  them  for  him. 
This  was  an  appeal  from  the  discharge  of  a  rule 
calling  upon  tne  justices  of  the  Coitral  Criminal 
Court  to  show  cause  whv  an  order  made  by  them 
on  the  8th  March  188^  should  not  be  brought 
up  to  the  Queen's  Bench  Division  uid  quadwdon 
the  ground  of  excess  of  jurisdiction. 

On  the  10th  Feb.  1886  one  Allen  Foisard,  alias 
Jules  Maloche,  was  indicted  at  the  Central 
Criminal  Court  for  unlawfully  obtaining  by  false 
pretences  from  Francois  de  Greve  eighteen  bales 
of  flax  with  intent  to  defraud,  and  attempting  to 
obtain  150  bales  with  a  like  intent. 

It  appeared  from  the  evidence  then  given  that 
Francois  de  Greve,  a  flax  merchant  at  Ecloa,  in 
Belgium,  received  a  letter  sigiud  Maloche,  and,  in 

(a)  Bvoitad  br  A.  H.  BrmiSTOii,  Esq.,  BuTlst«Mt4iair. 
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pursuance  of  the  order  contained  therein,  beliering 
It  to  be  an  order  from  a  good  firm  with  a  ware- 
house at  the  Liverpool-street  station  of  the  Great 
Eastern  Railway,  sent  eighteen  bales  of  fiai  to  J. 
Maloche  at  that  station,  and  the  delivery  order  to 
43,  Barbican,  tbe  residence  of  a  tobacconist,  who 
by  arrangement  received  letters  at  that  address 
for  the  prisoner.  The  prisoner  obtained  delivery 
of  the  goods  on  producing  the  delivery  order, 
and  indorsing  it  with  the  name  **  J.  Maloche,"  and 
signing  the  same  name  in  a  booic,  and  immediately 
conveyed  them  by  the  Great  Northern  Bailway  to 
Hull,  where  he  appeared  on  the  next  morning 
with  a  Frenchman  whom  he  introduced  to  a 
member  of  Corrie,  Hanson,  and  Co.,  one  d  tbe 
principal  firms  of  flax  merchants  and  commission 
agents  there,  as  a  flax  merchant  from  LiUe.  The 
prisoner,  apparently  acting  as  interpreter  for  the 
other  man,  commissioned  the  agents  to  sell  tbe 
flax,  whereupon  the  agents  maw  an  advance  of 
721.  by  cheque  to  the  man  accompanj'ing  the 
prisoner,  who  indorsed  it  and  cashed  it.  Corrie, 
Hanson,  and  Co.  subsequently  sold  the  flax  for 
about  115!.,  from  which  their  expenses  had  to  be 
deducted ;  and  at  the  time  of  tbe  trial  they  held 
the  difference  between  the  advance  and  the  price 
realised.  No  objection  was  at  any  time  taken  to 
their  part  in  the  matter. 

The  prisoner  having  been  convicted,  an  applica- 
tion was  made  to  the  court  on  behalf  of  the  prose- 
cutor for  the  restitution  to  him  of  the  pruceeds  of 
the  sale  of  the  flax  by  Gorri^  Hanson,  and  Co. 
The  court  adjourned  the  application  to  enable 
Corrie,  Hanson,  and  Co.  to  instruct  counsel;  and 
at  the  n«xt  sessions,  after  hearing  counsel  on  both 
sides,  made  an  order  reciting  that,  on  the  8th  Feb. 
1886,  one  Allen  Foisard,  otherwise  Jules  Maloche, 
was  conricted  of  unlawfully  obtaining,  on  the  l6th 
Dec.  1885,  by  &lse  pretences  from  one  Francois 
de  Greve  eighteen  bales  of  flax,  and  that  it  had 
been  made  to  appear  to  the  court  that  the  said 
bales  were,  on  the  Ist  Jan.  1886,  in  the  possession 
of  Corrie,  Hanson,  and  Co.,  flax  merchants,  of 
Hull,  who,  in  the  said  month  of  January,  sold  tbe 
same  for  1081.,  and  ordering  Corrie,  Hanson,  and 
Co.  to  restore  and  deliver  to  De  Greve  the  said 
sum  of  1081. 

An  application  was  thereupon  made  to  the 
Queen's  Bench  Division,  on  behalf  of  Corrie, 
Hanson,  and  Co.,  for  a  rule  calling  upon  the 
justices  of  the  Central  Crimim^  Court  to  show 
cause  why  a  writ  certiorari  should  not  issue  to 
bring  up  the  order  so  made  to  be  quashed  on  tbe 
ground  of  excess  of  jurisdiction.  The  rule  nisi 
was  granted ;  but,  upon  cause  being  shown  against 
it,  the  Court  (Lord  Coleridge,  C.J.  and  Cave, 
J.)  gave  judgment  discharging  the  rule  (55  L.  T. 
Bep.  S.  486).  From  this  judgment  an  appeal 
was  now  brought  by  Corrie,  Hanson,  and  Ca 

By  24  &  25  Vict.  c.  96,  s.  100,  it  is  enacted  that, 

T£  KHj  person  gniltj  of  an^  saclt  fakuv  or  nisde- 
mesaoor  as  is  meDtioned  in  thu  Act  ia  steafinit,  takisff. 
obt^aing',  extorting,  embeulinfr.  coDvertinff,  or  dis* 
posias  of,  or  in  knowinglj  reoeiving  any  ohattelB,  nuHMT. 
Taln&bte  Becurity,  or  ouier  proper^  whataodTsr,  afaul 
be  indioted  for  such  offence  by  or  on  the  behalf  of  tlie 
owner  ai  the  preperty,  or  bis  exeontor  or  adminutntt^, 
and  oonvioted  thmeoi,  in  mch  ease  tiie  property  ahall  be 
restored  to  the  owner  or  his  repreaentatiTe ;  and  in  eniy 
esse  in  this  oeotion  aforesaid  the  court  before  whom  any 
person  shall  be  tried  for  any  saoh  feUmy  or  ndsdeaiBaBoar 
shall  have  power  to  awsra  from  time  to  timewtltBof 
restltation  nw  tiie  said  proper^,  otderOflnati- 
tati(ni  tiiereof  ia  a  mmmar*  manwl^^^l^ 
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Beg.  v.  The  Jumcu  ot  the  Ozetul  CsmiKAX.  Covet. 


[Ct.  Of  App. 


Bj*  Beet.  1  of  the  same  Act  it  is  enacted  that. 

Tlis  term  properir  thall  inolade  every  deMrlptlon  of 
itml  kbA  penoiuu  ^mptirty,  money,  debts  Mid  legwries, 
ud  M  deeds  or  instnimenta  relating  to  or  eTideaomg 
the  title  or  r^t  to  any  properly,  or  spjiag  a  n^ht  to 
weorer  or  receive  any  money  or  awoa,  and  sbuJ  also 
isclnde  not  only  anoh  property  as  BDall  faave  been  origi- 
nally in  the  poBseeaion  or  nnaer  the  oontrol  of  any  par^, 
bat  also  any  property  into  or  for  whioli  the  same  may 
have  been  oonverted  (a  ezohaaged,  and  anyUiing  ao- 
qoired  by  mieh  oonrersion  or  exobange,  whether  im- 
mediately or  other  viae. 

The  Jndioatare  Act  1873,  s.  47,  after  resting  in 
the  jadges  of  the  High  Conrt  the  jurisdiction  in 
relation  to  qaesticns  of  law  arising  in  crimioal 
trials  reserved  for  their  consideration  nnder  11  & 
12  Vict,  c  78.  enacts  that. 

The  determination  of  any  snoh  qnecrtion  by  the 
jndges  of  the  naid  Hi^h  Conrt  in  manner  aforesaid  ehall 
be  final  and  withont  appeal ;  and  no  appeal  sfaall  lie 
from  any  judgment  of  the  eaid  High  Conrt  in  any 
criminal  oaase  or  natter,  eare  for  some  error  law 
appoint  npon  the  record,  aa  to  which  no  qnestion  shall 
hare  been  reserred  for  the  consideralaon  of  the  said 
jadgea  nnder  the  said  Act  of  11  A  12  Vict. 

_  Abrahams,  for  the  resjjondent,  took  the  pre- 
liminary obiection  that  the  jndgnient  of  the 
Dirisional  Court  was  in  a  criminal  caase  or  matter, 
snd  therefore  no  appeal  would  lie. 

E.  Wilberforee  for  the  appellants. — The  test  is 
whether  the  proceeding  npon  which,  or  npon  any 
step  in  which,  the  jndgment  was  given  might 
result  in  fine  or  imprisonment.  In  every  case  in 
which  the  proceeding  has  been  held  to  be  a 
criminal  cause  or  matter  either  the  appellant  or 
the  respondent  might  have  been  fined  or  im- 
prisonea  as  a  consequence  of  the  decision  from 
which  the  appeal  was  bronght.  That  was  the 
Knnmd  of  the  decision  in  Beg.  t.  Fletcher  (35  L.  T. 
Bep.  N.  S.  538;  2  B.  Div.  43).  The  present 
Uaster  of  the  Bolls,  in  his  jndgment  in  that  case, 
says  : "  There  has  been  a  conviction  in  a  criminal 
matter  by  jnatices,  and  a  motion  in  the  Queen's 
Bench  Division  for  a  certiorari  for  the  purpose  of 
determining  whether  that  conTiction  is  good  or 
ought  to  be  quashed ;  and  the  Queen's  Bench  has 
determined,  by  discharging  the  rule  fcr  a  ceriio- 
rari,  that  the  conviction  ought  to  stand ;  in  other 
words,  the  conrt  has  afiirmed  the  conviction.  If 
that  is  not  a  proceeding  in  a  criminal  matter,  I 
am  at  a  loss  to  see  what  is.  It  is  in  effect  a  judg- 
ment or  decision  on  the  question  whether  a  man 
shall  be  fined  or  imprisoned  or  not."  In  the 
iwent  case  of  The  Loughborough  Highway  Board 
V.  CuTzon  (55  L.  T.  Rep.  N.  S.  50 ;  i7  Q.  B.  Div. 
34i)  the  same  test  was  applied  by  the  then  Lord 
Chancellor  (Lord  Herschell),  who  says :  "  I  think 
that  the  order  of  the  justices  is  not  'a  jndgment 
in  a  criminal  cause  or  matter;  *  disobedi'^nce  to 
the  order  does  not  result  in  either  fine  or 
imprisonment."  The  same  test  was  applied  in 
3fdIor  V.  Benham  (42  L.  T.  B^.  N.  S.  493 ;  6  Q.  B. 
Div.  467).  The  order  against  the  appellants 
was  made  nnder  sect.  100  of  24  &  25  Vict.  c.  96, 
which  enables  the  court  either  to  award  writs  of 
restitution  or  to  order  restitution  in  a  summary 
nanner.   A  writ  of  restitution  can  be  pleaded  to': 

Burget  t.  Ooney,  Tremidne'a  Fleas  ai  the  Crown, 
p.  S15; 

Bimop  ^  Wareedltr'n  mw,  Uoore,  300 ;  Kelyng'i 

[LonM,  L.J. — This  order  conld  only  be  made  after 
a  criiQ^ial  trial.]  It  is  submitted  that  it  is  a  civil 
nutter  arisiiig  out  of  a  criminal  matter.  [Lord 


EsHEE,  H.B.— Tonr  argtunaafc  is.  that  there  are 
three  ways  in  which  this  money  might  be  recovered 
— by  action,  bv  writ  of  restitution,  or  by  a  summary 
order ;  and  that,  as  the  first  two  would  not  be 
criminal  matters,  neither  is  the  last.  LOPBS.  L.J. 
— Is  not  this  an  order  in  consequence  of  a 
criminal  proceeding  ?  And  if  so,  is  not  Ueg.  v. 
8teel  (35  L.  T.  Bep.  N.  S.  634  ;  2  Q.  B.  Div.  37) 
against  you  P]  That  case  was  as  to  whether  the 
taxation  of  the  costs  of  a  criminal  information 
could  be  reviewed.  There  the  taxation  was  the 
inevitable  consequence  of  the  judgment  in  the- 
criminal  trial :  not  merely  a  consequence  of  it. 
[LoPEs,  L.J. — Is  not  this  part  of  the  procedure  ia 
a  criminal  matter  P]  It  is  submitted  that  nothins- 
can  be  any  part  of  the  prooedare  in  a  criminu 
matter  that  is  not  a  proceeding  against  the 
criminal.  [LoPES,  L.J. — There  would  have  been 
no  right  of  appeal  before  the  Judicature  Acts  in 
this  case.]  The  right  of  appeal  is  given  by  sect. 
19  of  the  Act  of  1873,  which  gives  jurisdiction  to 
the  Court  of  Appeal  to  hear  *'  appeals  from  any 
judgment  or  order,  save  as  hereinafter  mentioned, 
of  Her  Majesty's  High  Court  of  Justice."  The 
object  of  a  criminal  proceeding  is  punishment ; 
the  object  of  a  civil  proceeding  is  redress : 

AttOTney-Qeneral  r.  Badloff,  10  Ezoh.  84. 

The  Ifaster  of  the  Bolls,  in  Attomey-O^tiero.1  v. 
Bradlauah  (52  L.  T.  Ben.  N.  ».  589 ;  14  Q.  B.  Div. 
667).  said :  "  I  agree  with  the  opinion  of  Martin,  B.. 
in  Attome^-Qeneral  v.  Jtadloff,  tnat  when  it  is  found 
that  the  Attorney-General  can  either  bring  an 
information  in  the  Exchequer  or  bring  an  action 
of  debt,  it  is  inconsistent  with  the  true  view  of 
the  criminal  law  of  England  to  say  that,  by 
proceeding  in  one  form  rather  than  in  the  other, 
he,  nnder  the  same  circumstances,  can  mt^e  in 
the  one  case  that  a  crime  whirh  in  the  other  can 
only  be  treated  as  a  debt."   The  object  of  the- 
present  proceeding  is  recovery  of  the  ^ods  or 
their  proceeds.    The  only  mode  in  which  that 
could  be  effected,  before  21  Hen.  8,  c.  11,  was  by 
an  appeal  in  felony,  which  was  a  civil  proceeding. 
By  that  Act  he  could  either  bring  an  action  or 
obtain  a  writ  of  restitution.   Then  by  7  <t  8  Geo. 
4,  c.  29,  he  cnuld  obtain  a  summary  order  for 
restitution.   It  is  submitted  that  the  new  remedy 
su  given  is,  like  the  previous  ones,  a  oivil  pro- 
ceeding.  Then,  secondly,  there  is  here  an  error 
of  law  apparent  upon  the  record.    It  appears  on 
the  face  of  the  order  that  the  appellants  had  sold 
the  goods  before  the  conviction  took  place.  The 
jndgment  of  the  Divisional  Court,  as  drawn  up, 
embodies  the  rule  for  a  certiorari,  which  rule 
incorporated  the  order  of  Mr.  Commissioner  Kerr 
by  reference,  speaking  of  the  goods  "  which  have 
been  converted  and  exchanged  as  in  the  said  order 
mentioned."     It  therefore  appears    upon  the 
record  that  the  goods  were  sold  in  January,  and 
that  the  conviction  took  place  in  February.  In 
Lindsay  \.  Cundy  it  was  decided  in  the  court  of 
first  instance  (34  L.  T.  Rep.  N.  S.  314;  I  Q.  B. 
Div.  34S)  that    the    definition  of  the  word 
"  property"  in  24  &  25  Vict.  c.  96,  s.  1,  does  not 
apply  to  "  property  "  in  sect.  100,  and  that  where 
g^xtds  have  been  ootained  by  false  pretencfie  and 
sold  to  an  innocent  pnreliaser  who  has  resold 
them  before  the  conviction  of  the  criminal,  sect.  lOO 
does  not  give  the  prosecutor  a  title  to  the  pur- 
chase  money  of  the  goods  in  the  hands  of  the 
innocent  vendor.    That  case  was  rc 
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Conrt  of  Appeal  (36  L.  T.  Bep.  K.  S.  345 ;  2  a  B. 
Div.  96)  and  iu  the  House  of  Lords  (38  L.  T.  Eep. 
N.  S  573  ;  3  App.  Cas.  459),  but  upoo  other 
grounds.  That  case  wah  followed  by  Moyee  v. 
Newingto*  (39  L.  T.  Rep.  N.  S.  535 ;  4  Q.  B.  Div. 
32),  which  decided  that  the  goods  conld  not  be 
nntorad  to  the  pueecutor  if  tfaejr  had  been  sold 
to  an  innocent  porchaaer  before  the  conviction,  (a) 
In  the  jad^ent  now  appealed  frcHn,  Ltnd. 
Ooleridge,  OX  Bays :  "  There  are  several  cases. 
aach  as  that  of  Harris  (Noy,  128),  and  that  of 
Sa/nberrie  (cited  in  Holidatf  v.  Sicks,  Cro.  Eliz. 
661),  andBfi^.  v.  PoweU  (7  0.  &  P.  640),  which 
show  that  imder  both  the  21  Hen.  8,  c.  11,  and 
Uio  7  &  8  Greo.  4^  c.  29,  s.  57,  which  are  similar  in 
terms  to  the  24  <fe  25  Vict.  c.  96,  s.  100, 
the  courts  before  which  the  prisoners  have  been 
convicted  of  larceny  have  been  in  the  habit  of 
ordering  restitution  eicber  of  the  goods  stolen,  or 
of  their  proceeds,  according  to  circumstances."  In 
the  cases  there  cited,  the  proiieeds  of  the  larceny 
were  in  the  bands  of  the  tliief  at  the  time  of  con- 
viction. Both  Harris's  case  and  Beg.  v.  PoweU  are 
distinguished  on  that  ground  in  Homood  v. 
8mUh  (2  T.  B.  750).  The  fact  that  the  appli- 
cants in  the  present  cmo  did  not  pnrcnase 
the  flax  from  the  convict,  but  sold  it  for  him  and 
have  only  a  lien  on  the  purchase  money,  makes  no 
difference.  A  pledge  gives  rise  to  the  same  rights 
as  a  sale: 

AtUtiborovigh  v.  London  and  St.  EaiheriM't  Docks 
Company,  38  L.  T.  Bep.  N.  S.  404;  3  C.  P.  Dir. 
450. 

[LoPBS,  L.J. — ^The  court  below  seem  to  have 
avoided  saying  that  the  order  was  right. 
What  they  uay  is  that  there  was  clearly  juris- 
diction to  make  it.]  How  can  there  he  juris- 
diction to  order  a  person  who  has  nothing  to  do 
with  the  proceedings  to  give  np  his  goods?  The 
<Hily  jurisdiction  that  is  given  to  make  an  order 
of  resfcitntion  is  "in  every  case  in  this  section 
aforesaid;**  thai  is,  where  the  property  is  to  be 
restored  to  the  owner.  The  owes  <n  Lindsay  v. 
Oundy  {uhi  sup.)  and  Moyoey.  Nswington  (ubistm.) 
both  decide  that,  under  circnmstances  such  as  tne 
present,  the  property  ctmnot  be  recovered  by  the 
owner  in  an  action  of  trover.  It  follows,  therefore, 
that  an  order  of  restitntion  ought  not  to  have 
been  mada  in  the  present  case.  A  court  can 
never  give  itself  j  urisdic  tion  by  erroneous  fi  niings 
of  fact;  those  finding  are  subject  to  review  on 
eertioraH.   He  also  cited 

Chidiestgr  v.  HiU,  48  L.  T.  Bep.  N.  S.  364 ;  52  L.  J. 
160,  Q.  B. 

Abrahams  in  reply. — As  to  the  last  point,  the 
cmly  c|uestion  that  can  be  raised  on  esrtwrari  is 
as  to  jarisdiction;  the  correctness  of  the  order  in 
law  or  in  fact  cannot  be  questioned: 

Reg.  T.  Einy,  14  Coi  Cr.  C.  434. 
Beg.  V.  Steel  (ubi  sup.)  is  an  answer  to  the  argu- 
ment that  this  is  not  a  criminal  matter.   [He  was 
stopped  by  the  Court.] 
WtUtetforce  iu  reply. 

Lord  EsHER,  K.R. — In  this  case  a  criminal  was 
tried  at  the  Central  Criminal  Court  for  obtaining 
flax  by  false  pretences,  and  was  convicted.  After 
his  conviction  the  judge  mode  an  order  upon  the 
appellants  to  restore  to  the  prosecutor  money  that 
was  the  proceeds  of  a  sale  of  the  flax.  The 


(a)  Since  this  co-ie  was  deoided,  Moyce  t.  NevnnMon  has 
been  OTemded  {Vilmout  v.  BenUet/,  ante,  p.  3^). 


appellants  are  brokers,  who  had  sold  the  flax  ia 
question,  acting  for  and  by  the  instructions  of  the 
criminal.  Then  a  motion  was  made  in  the  Qneen's 
Bench  Division  for  a  certiorari  to  bring  up  the 
order  in  order  to  quash  it.  Upon  the  hearing  the 
Qneen's  Bench  Division  discharged  the  rale. 
Then  there  is  an  appeal  to  this  court.  It  was 
urged,  in  the  first  puice.  by  the  respondents  Ask 
the  Older  £or  thn  restitntion  of  this  money  was  an 
order  in  a  oriminsl  cause  or  matter.  The  other 
side  say  that  this  was  not  in  a  criminal,  but  in  a 
civil  matter,  after  the  criminal  matter  was  over. 
That  depends  upon  the  view  one  takes  of  the 
statute  that  gives  the  power  to  make  such  an 
order.  It  is  to  be  made  oy  the  judge  who  tries 
the  prisoner.  I  should  think  that  it  ought  to  be 
made  at  or  about  the  time  of  the  trial.  I  am  of 
opinion  that  such  an  order  is  made  in  a  criminal 
cause  or  matter.  There  is  therefore  no  appeal 
here,  unless  the  alleged  defect  appears  on  the  bee 
of  the  order  of  the  Queen's  Bench  Division.  I  have 
great  doubt  whether  it  does  appear  in  the  present 
case.  It  is  unnecessary  to  decide  that,  be^uise,  if 
the  order  for  restitatum  mads  at  tha  trial  does 
appear  up(m  the  face  d  the  order  of  the  Qaeaa's 
Binioh  Division,  it  is  ui  order  upon  persons  who 
hold  the  proceeds  of  the  sale  as  stents  of  thecoo- 
victed  prisoner,  not  upon  a  stranger.  It  is  the 
same  thing  as  if  the  money  was  in  the  hands  of 
the  prisoner.  All  tha  coses  show  that  the  court 
has  power  to  order  the  restitution  not  only  of  the 
things  themselves  but  also  of  the  proceeds  of 
their  sale  in  the  hands  of  the  prisoner.  If  the 
proceeds  are  in  the  hands  of  an  agent,  who  holds 
them  for  the  prisoner,  that  is  enough.  Further 
than  that  I  do  not  go.  I  think  that  the  judge  of 
the  Central  Criminal  Court  bad  jurisdiction  to 
m^e  the  order  in  question  upon  the  ground  that 
the  appellants  were  holding  the  money  for  the 
prisoner  at  the  time  of  his  conviction.  It  is  true 
that  they  had  a  Ilea  npoa  the  money ;  but  that 
would  only  enable  them  to  retain  a  part  of  the 
money  in  accounting  to  him.  They  held  the 
whole  of  the  proceeds  of  the  sale  for  him,  subject 
to  an  account.  I  am  of  a|Miiion,  therefore,  that 
the  judge  had  jurisdiction  to  make  this  order. 
Consequently,  even  if  we  assume  that  the  terms 
of  that  order  appear  upon  the  record,  they  show 
nc  error  of  law. 

LiKDLET,  L  J. — ^This  is  an  appeal  from  a  decision 
of  the  Queen's  Bench  Division  discharging  a  rule 
for  a  certiorari,  which  had  been  obtained  on  the 
19th  March,  to  remove  into  the  Queen's  Bench 
Division  an  order  of  Mr.  Commissioner  Kerr  for 
the  restitution  of  certain  money,  the  proceeds  of 
a  sale  of  property  which  had  been  frauduleutly 
obtained  by  a  convicted  prisoner.  The  ground  w 
the  application  for  a  ceriiorari  was,  that  thaw  was 
no  jurisdiction  to  make  that  order.  The  first 
question  thai  we  ha.ve  to  deoide  ia,  wheth^  Che 
dedsifm  of  the  Queen's  Bench  Division  is  a  judj^ 
ment  in  a  (^minal  cause  or  matter.  Ur.  Commis- 
sioner Kerr's  order  was  made  under  sect.  100  of 
'  the  Larceny  Act.  It  was  made  in  the  conrse  of 
the  exercise  of  tha  criminal  jurisdiction  conferred 
upon  him.  Consequently,  although  it  affects 
property,  it  seems  to  me  that  it  was  made  in  a 
criminsJ  cause  or  matter.  It  follows  that  the 
decision  of  the  Queen's  Bench  Division  was  also 
in  a  criminal  cause  or  matter.  Is  that  deotsicsi 
a  judgment  within  sect.  47  of  the  Judicature  Act 
1873  ?   Having  regard  to  the^decisimis  is  Eeg.  r. 
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JM  (48  L.  T.  Bep.  N.  8.  3M;  10  Q.  B.  Dir.  378) 
and  ie«9.  T.  Whiiehurch  (46  L.  T.  Bep.  N.  3.  379; 
7  Q.  B.  Dir.  534),  ifc  cannot  be  contended  that 
tbia  order  of  the  Queen's  Bench  Division  dis- 
duur^in^  a  role  for  a  certiorari  is  not  a  judgment 
Tithm  that  eection.  There  ia  therefore  do  appeal 
to  this  court  unless  that  order  is  erroneous  on 
the  face  of  it.  I  asBume  that  Hr.  Commissioner 
Xerr's  order  is  to  be  looked  ab  as  being  incor- 
porated in  that  order.  If  Mr.  Gommifisioner  Kerr 
appeurs  from  the  terms  of  his  order  to  hare  had 
jorisdiction  to  make  it,  there  is  no  appeal.  It 
seems  to  me  impossible  to  say  that  he  had  no 
jurisdiction  to  make  the  order.  I  think  that  it 
mppeara  that  the  persons  against  whom  tbe  order 
is  made  held  the  money  obtained  by  the  sale  of 
the  goods  for  the  prisoner. 

Lopes,  hJ. — In  this  case  an  order  if-as  made 
under  sect.  100  of  24  &  25  Vict.  c.  96,  which 
enaUes  the  oonrfc  to  make  an  order  for  the  resti- 
tati<m  of  stolen  goods.  The  first  qnestion  is,  is 
this  »  criminal  cause  or  matter  within  sect.  47  of 
the  Jndicatore  Act  1873  ?  It  is  an  order  made 
by  a  jndge  exeroisiikg  erimind  jnrisdiction,  and 
lie  conid  not  have  made  the  order  but  for  his 
criminal  jnrisdiction.  It  is  made  under  a  statute 
that  deals  with  nothing  bnt  crime.  The  beading 
of  it  is  in  the  form  of  a  crimimJ  order.  It  is 
impossible  to  say  that  it  was  not  made  in  a 
criminal  matter.  Then,  is  there  any  error  of  law 
on  the  face  of  the  record  ?  I  do  not  desire  to 
express  any  opinion  upon  the  qnestion  as  to  what 
is  an  error  of  law  apparent  upon  the  record  within 
the  meaning  of  sect.  47  of  the  Act  of  1873,  or  upon 
the  qnestion  whether  tbe  allied  error  is  apparent 
upon  the  record.  It  can  only  appear,  if  at  all,  by 
inooiporatwn.  But  it  is  unnecessary  to  deci<& 
whether  the  terms  ci  tbe  order  do  appear  upon 
ihe  record,  becanse,  assuming  that  they  do,  no 
errw  at  all  appears  in  tiiem.  There  is  no  doubt 
Vtmk  the  court  caa  oarder  restituticm  of  the  pro- 
eeeds  of  a  sale  of  stiden  property  in  the  hanoiB  of 
the  convict.  I  lake  it  that  the  money  being  in 
the  hands  of  an  agent  oi  the  convict  is  the  same 
as  being  in  the  huids  of  the  convict  himself. 

Sdiiutor  for  appellants,  Oldkam. 

Solicitors  for  respondents,  Michael  Abrahamg, 
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CHAKGEBT  DIVISIOK. 
Jan.  13, 17,  amd  18. 
(Before  Chittt,  J.) 
B»  Stoodok;  SaparU  Baku,  (a) 

Sdieiior  and  dien^ — TaaaHon  ofeosta — Payment 
—Lelivenf  of  HU — Taaation  after  iwelvt  numtht 
Settlement  in  account — 6  4"  7  Viet.  e.  73,  §.  41 
—Atiomeyg  and  SolieHor$  Ad  1870  (33  A  34 
Yict.  c.  28).  ».  4. 

A  married  woman,  wliote  husband  wan  on  miUiary 
mviee  abroad,  employed  a  solicitor  in  hia  piv* 
fenional  capacity,  and  also  as  her  general  man 
of  business,  from  1874  to  1879.  During  (hat  time 
the  tolieitor  conducted  io  a  twminaiion  a  tnit  for 

(■)  bimrMd  br  O.  VilbT  Kna,  Eiq^  Ttentatm-u-Law. 


[Chav.  Dev. 

adminidering  ike  etlaie  of  Oie  lad^e  laU  Att^ond^ 
collected  her  rmti$,  lent  her  money,  and  negotiaied 
mortgagee  for  her ;  the  various  items  of  receipt 
and  payments  were  entered  in  a  hooJe  of  accovnte 
leept  by  the  solicitor.  TJte  accounts  vsere  gone 
tlirough  in  the  year  1879,  and  the  aolieitor 
retained  his  costs  and  professional  charges  out  of 
moneys  belonging  to  the  lady  then  in  his  hands, 
and  paid  her  the  balance,  and  she  signed  the 
account.  The  lady  lutd  indep^dent  advice 
during  the  above'VMntioned  traTUactiona.  On 
an  application  by  the  lady  and  her  husband  for 
delivery  and  taxation  oj  the  bills  the  solintor 
contended  that  tlie  biUs  had  been  paid  and 
settled. 

Held,  that  there  had  leen  no  payment  within  the 
meaning  of  «eef.  41  (!^6  ^  7  Viet.  e.7S.andihat 
the  applicants  wdrs  entUJed  to  an  order  for  <Zft> 
livery  of  proper  bills  of  coeta  from  1874  to  ]879» 
and  consequent  taxation. 

£e  Street (£^Il  7. Ap.Jf.S. 439;  L.B»p.\<iB^ 
lib)  followed. 

Mas.  Bakie,  a  widow,  who  was  entitled  to  ocmr 
siderable  real  and  leasehold  property  under  her 
late  husband's  will,  {doced  her  a^airs  in  the  hai^ 
of  Mr.  Stogdon,  a  solicitor,  for  the  pnrjDose 
completing  her  marriage  settlement.  The  mar- 
riage took  place  on  the  23rd  Feb.  1874,  and  from 
that  time  Stogdon  acted  for  Mrs.  Baker  as  her 
solicitor  and  man  of  basinesa,  and  also  advanced 
considerable  sums  of  money  to  her  from  time  to 
time ;  Mr.  Stogdon  also  conducted  an  administra- 
tion suit  for  the  purpose  of  administering  the 
estate  of  Mrs.  Baker's  late  husband.  On  the  10th 
Aug.  1874  a  mortgage  for  2050Z.  was  given  by 
Stogdon  to  Captain  Baker  fMrs.  Baker's  present 
husband)  and  Mrs.  Baker,  which  bore  interest  at 
the  rate  of  6  per  cent.  In  Nov.  1875  the  Chancery 
suit  was  brought  to  a  termination,  and  a  sum  of 
30001  was  borrowed  from  a  client  of  Mr.  Stogdon's 
on  a  mortgage  Hrs.  Baker  under  a  power  in 
her  marriage  settlement ;  and  another  mortgage 
for  a  further  sum  of  19501.,  being  the  balance  of 
her  indebtedness  to  Stogdon  down  to  Dee.  1875, 
was  executed  in  favoar  of  Stogdon  by  Captain 
and  Mrs.  Baker.  This  mortgage  also  bore  in- 
terest at  6  per  cent.  Out  of  the  moniy  thus 
raised  the  mortgage  of  the  10th  Au^.  was  paid 
off.  A  copy  of  the  accounts  taking  in  the  two 
sums  of  30001.  and  19501.  and  carrying  down  a 
balance  of  91.  7s.  2d.  against  Mrs.  Baker,  was,  as. 
Stogdon  alleged,  dnly  delivered  to  Mrs.  Baker. 
She  then  wrote  to  Stngdon  as  follows:  "I  have 
gone  through  the  accounts  with  Captain  Baker 
and  find  them  correct."  Further  sums  were 
advanced  by  Stogdon  to  Mrs.  Baker,  and  in  Dec. 
1876  a  mortgage  settling  the  accounts  between 
them,  and  farther  charging  her  property  in  favour 
of  Stogdon  with  5501.,  was  execnted  by  Mrs. 
Baker  and  her  husband.  The  mortgage  deed  con- 
tained the  following  recital : 

Whereas,  by  an  aoooTtnt  in  writing  lately  submitted 
bv  the  said  J.  C.  Stogdon  to  the  said  F.  J.  Baker  and 
Marianiie  his  wife,  aod  which  has  been  dnly  examined 
and  allowed  hj  utem,  and  is  hereby  sffreed  to  be  a 
■stUed  aeoonnt,  it  appean,  audit  ia  the  fitot,  that  thm 
was  due  to  the  said  J.  C.  Stogdon  from  the  said  7.  J. 
Baker  and  Marianne  his  wife  on  the  30th  of  Nov.  1876 
the  BTuu  5481.  9t.  7d,,  bat  the  aforMaid  balance  does  not 
inofaideaiivoostBdaetothesaid  J.  C.  Stogdon  in  respect 
of  general  tmsinaM  tnuuweted  by  him  for  the  said  V.  J. 
Bun  and  Mariame  Ins  wife, or eitfawof  them,  rinee 
the  80th  of  Jana  1878,  BOr  does  it  inqinaathaviQBla^ 
Digitized  byVjlTUVHr 
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the  Boii  of  Balwr  t.  fimM  from  the  oommenoemeni 
thereof,  nor  is  an;  intereat  oompnted  in  Booh  aooovnt 
ainoe  ue  80t3i  of  Jnne  1876,  ure  upon  the  Rforeeud 
mortgage  debt  of  19501. 

In  Jan.  1877  Stolon  took  over  the  collection 
of  the  rente  and  the  entire  management  of  the 
property  nnder  an  arrangement  whereby  Mrs. 
Baker  was  to  receire  20(H.  a  Tear,  and  the  balance 
was  to  go  towards  keeping  down  the  mortgages 
and  graanaUy  repa^^  the  unount  of  the  snms 
adrftnced.  From  this  time  entirely  fresh  accounts 
were  commenced.  Shortly  after  this  Captain 
Baker  left  England  for  active  service  at  the  Cape. 
Mrs.  Baker  did  not  adhere  to  the  arrangement 
mentioned  above,  but  incurred  farther  debts  with 
Stogdon  for  loans.  Stogdon  in  Feb.  187P,  when 
further  money  was  wanted,  wrote  to  Mrs.  Baker 
as  follows : 

I  am  vei7  sorz;,  bnt  I  do  not  see  my  w»  to  advancing 
any  more  money.  The  aoeonnti  are  so  aeavy  and  so 
little  money  is  ooming  in  that  I  fter  yon  are  already 
very  moch  over-mortgeged.  Of  oooree,  if  yon  were  to 
■ell  put  of  the  Stondon  property  it  would  bring  yon  in 
4  or  4i  per  cent,  interest  insteaid  of  8,  and  this  would 
make  a  great  diHerenoe  to  year  income. 

The  costs  incurred  by  Mrs.  Baker  and  arrears  of 
interest  amonnted  in  July  1879  to  a  very  lar^ 
snm.  In  thin  month  Mrs.  Baker,  wishing  to  join 
her  husband  at  the  Cape,  applied  for  further 
advances,  and  it  was  arranged  that  a  sum  of 
64002.  shonld  be  borrowed  from  a  Sir  Thomas 
Kirkpatrick»  ont  of  which  the  debts  owing  to 
St0£^(»i  conld  be  paid  and  a  sum  of  cash 
provided  fbr  her  journey.  Accordingly,  by  an 
indenture  of  the  lOtb  Aug.  1879,  made  between 
Mrs.  and  Captain  Baker  of  the  first  part,  J.  C. 
StCffidon  of  the  second  part,  and  Sir  Thomas 
Kirkpatrick  of  the  third  part,  after  reciting  that 
Mrs.  Baker  and  her  husband  were  then  "  indebted 
to  the  said  J.  C.  Stogdon  in  snms  amounting  to 
64001.  or  thereabouts,"  it  was  agreed  that  the 
accounts  of  the  said  F.  J.  Baker  and  Marianne 
his  wife,  with  the  said  J.  C.  Stogdon,  due  in 
respect  of  the  existing  mortgages  to  tStogdon, 
■"  and  in  respect  of  aU  other  moneys  due  from 
them  or  either  of  them  on  any  account  whatever 
shall  forthwith  be  made  np  and  settled,  and  the 
balance  (after  giving  credit  for  the  said  sum  of 
64001.)  on  either  side  shall  be  carried  to  the  debit 
or  cr^t,  as  the  case  may  be,  of  the  said  Marianne 
Baker  on  her  separate  account."  Stogdon  alleged 
that  the  effect  tn  this  deed  was  explained  to  Mrs. 
•Baker  and  was  executed  by  her  on  her  own 
behalf  and  as  attorney  for  her'  husband,  and  that 
she  then  signed  the  book  of  accounts,  which,  after 
providing  for  the  payment  of  the  existing  mort- 
gages and  debts,  showed  a  balance  of  1951,  in  her 
&Tour,  which  was  carried  to  her  credit  as  the 
commencement  of  a  fresh  account.  Stogdon 
acted  for  Captain  and  Mrs.  Baker  till  1885,  when 
they  chang^  thuir  solicitor.  It  was  admitted 
that  Mrs.  Baker  had  no  independent  professional 
advice,  but  she  did  not  dispute  that  she  had 
received  the  various  snms  of  money.  Her  case 
was,  that  she  did  not  recollect  having  the  accounts 
explained  to  her,  and  did  not  thoroujjhly  under- 
stand what  she  was  doing,  thongh  it  was  not 
disputed  that  copies  of  the  full  acconnts  from 
Feb.  1874  to  Feb.  1883  were  in  Mrs.  Baker's  hands 
in  April  1883. 

This  was  a  summons  by  Mrs.  Baker  and  her 
husband  for  the  delivery  and  conseqnent  taxation 
of  bills  of  costs  c£  Stogdon  from  Feb.  1874  to  the 


end  of  1885.  Stogdon  contested  the  right  of  Mis. 
Baker  to  the  deliveiy  of  any  bills  of  costs  front 
Feb.  1874  to  the  lOtfa  Aug.  1879  on  the  groond 
that  they  had  been  paid  and  settled. 

Bomer,  Q.C.  and  Woodr(^e  for  the  aummons.— 
If  a  solicitor  delivers  an  account  to  his  client^  in 
which  he  puts  down  sums  for  costs,  no  bill  having 
been  delivered,  and  the  client  signs  the  account, 
that  does  not  constitute  payment.  There  can  be 
no  payment  before  the  bill  has  been  delivered, 
and  before  the  client  has  had  the  opportunity  of 
seeing  the  items.  Tn  Re  Street  (22  L.  T.  Bep. 
N.  S.  429 ;  L.  Eep.  10  Eq.  165)  a  solicitor  retained 
the  amount  of  his  bill  of  costs  out  of  money  in 
his  hands  belonging  to  the  client,  and  the  client 
on  receiving  the  balance  of  the  money,  but  before 
the  bill  of  costs  had  been  delivered,  signed  an 
acconnt  in  which  the  total  amount  of  the  ousts 
was  an  item,  and  gave  a  receipt  for  the  baluoe, 
and  it  was  held  that  there  had  been  no  payomt 
of  the  bill  within  tbemeaningof  6  &  7  Vict.  e.  7% 
s.  41,  and  that  the  client  was  entitled  to  have  the 
bill  taxed  mora  than  a  year  after  the  retainer  of 
the  costs  and  the  signatnre  of  the  aoeoimt : 

Turner  v.  Sand,  27  Beav.  581 : 

lU  Ingle,  21  Beav.  275 ;  2  De  O.  M.  A  O.  84S ; 

Ss  Bladcmare,  18  Beav.  154. 

Bigby,  Q.C.  and  Danney  for  Stogdon. — Be  Sirett 
was  decided  upon  special  circumstances.  In 
Ez  paHe  Hemming  (28  L.  T.  Kep.  O.  S.  144) 
an  attorney  who  had  done  work  for  B.  daring 
several  years  and  delivered  an  account  current, 
having  money  of  B.'s  in  his  hands  raised  by  mort- 
gage on  a  settlement  of  accounts,  deducted  the 
amonnt  of  his  bills,  took  a  receipt,  and  paid  over 
the  balance,  and  it  was  held  that  the  circum- 
stances amounted  to  a  payment  within  sect.  41  of 
6  &  7  Vict.  c.  73.  That  case  has  not  been  over- 
ruled by  the  subsequent  densions.  They  also 
argoed  that  there  was  a  apeciaJ  agreement  nndo' 
sect.  4  of  the  Attomers  and  Solicitora  Act  1870. 
[Chittt,  J.  said  that  he  was  satisfied  that  there 
was  no  agreement  nnder  the  Act.^ 

Homer  replied. 

Chitty,  J. — This  is  an  application  nnder  the 
Solicitors  Act  for  the  delivery  and  taxation  ol 
bills  of  costs.  Thera  is  no  question  with  regard  to 
bills  snbeeqaent  to  Aug.  The  sdicitor 

submits  to  the  necessary  order  with  nspeet  to 
costs  aftw  that  time,  and  I  nnderatand  that  sinoe 
that  date  bills  have  been  delivered.  Therefore 
there  will  be  the  ordinary  order  to  tax  those 
bills.  But  the  solicitor  contends  the  right  of  the 
clients*  the  applicants,  to  have  the  bills  for  an 
earlier  period  delivered.  The  costs  which  be 
claims  in  his  accounts  extend  from  the  year  1674 
to  Aug.  1879,  and  the  first  point  the  soUoitor 
raises  is,  that  there  is  a  special  agreement  under 
the  Act  of  1870,  and  be  says  that  there  having 
been  such  an  agreement  come  to  there  ought  to 
be  no  taxation.  I  have  a  difficulty  in  stating  the 
argument  on  that  point.  The  4th  section  of  the 
Act  of  1870  requires  that  the  agreement  sbsll 
be  in  writing,  and  it  has  been  held  that  it  nuist 
be  a  proper  agreement  signed  by  both  partiea, 
uid  it  is  according  to  the  language  of  the  stalnte 
to  be  an  agreement  respecting  the  amount  as  wdl 
«8  the  manner  of  payments  (n  the  solicitor.  The 
Act  also  contains  provisions  which  I  need  not  go 
through,  the  effect  of  which  is  that  this  writtm 
mireement  or  b.„^n  with  ^^[gUln- 
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cnrred  or  costs  to  lie  xnoarred  rnmrt  be  somethiag 
irhicfa  can  be  snlmiitted  to  the  tazug  master  for 
tiM  pnrpose  of  seeinff  whether  it  is  fair  or  not. 
Now  the  mode  in  which  it  is  attempted  to  be 
made  oot  that  there  is  such  an  an-eement  is,  as 
I  have  tiud,  very  extraordinazy.  In  1879  a  deed 
was  prepared  by  Mr.  Stogdon  and  signed  bv  Mrs. 
Baker,  who  is  a  married  woman.  Fasaitig  07  any 
objection  arising  from  her  incapacity,  I  will  state 
the  part  of  the  deed  which  is  relied  on.  The  deed 
was,  as  I  have  said,  signed  by  her,  and  it  is  also 
signed  by  Ur.  Stogdon,  and  the  object  of  it  was 
to  obtain  an  agreement  from  Sir  Thomas  Kirk- 
patrick  to  advance  a  sum  of  64001.,  which  was 
reqnired,  it  was  said,  for  the  purposes  of  the 
lady,  who  was  going  abroad,  and  also  to  pay  off 
certain  debts  asecting  the  property,  whether 
Inndinff  or  not.  Wheuier  the  debts  were  well 
dui^fea  on  the  property  I  do  not  stay  to  con- 
sider. The  debts  affected  the  property,  and 
64001.  vas  to  be  raised  by  an  advance  from  Sir 
Thomas  Fitzpatrick,  and  to  be  applied  in  pay- 
ment of  these  debts,  a  large  portion  of  wnich 
belonged  to  Mr.  Stogdon  himself  personally.  The 
second  clause  is  simply  to  this  effect,  that  the 
acconnts  of  Mr.  Baker  and  Mrs.  Baker  with 
Stogdon  with  respect  to  the  aforesaid  mortgage 
secnrities,  and  in  respect  of  any  other  moneys 
dae  from  them,  or  either  of  them,  to  him,  and 
any  now  owinK,  shall  forthwith  be  made  up  and 
settled,  and  the  balance,  after  giving  credit  for 
the  snm  of  64O0I.  on  either  side,  shall  be  carried 
to  the  debit  or  credit,  as  the  case  may  be,  of  Mrs. 
Baker  on  her  sepanate  account.  That  is  the 
whole  agreement.  It  is  an  agreement  to  settle 
socoontB.  Then  it  is  said  that  the  accounts  were 
afterwards  settled.  The  notion  of  pnttin^  that 
forward  as  an  agreement  nnder  the  Solicitors 
Act  appears  to  me  to  be  extrav^ant.  There  is 
nothing  which  can  be  submitted  to  the  taxing 
master  or  any  other  officer,  or  any  person  to  say 
whether  the  agreement  was  fair.  It  is  not  an 
agreement  mane  respecting  the  amount  of  the 
rams  to  be  pud  for  the  services,  it  is  simply  an 
agreement  to  settle  the  acconnts  and  a  settle- 
ment of  acconnts  following  on  after  it.  There- 
lore,  withont  going  further  into  that  matter,  I 
hold  that  there  is  no  agreement  within  the  statute 
of  1870.  Then  it  is  argued  for  the  solicitor  that 
there  has  been  a  settlement  of  account  and  pay- 
ment within  the  rules  of  law  or  equity  sufficient 
to  {ffeclade  the  order  for  taxation.  I  should 
state  here  what  has  been  stated  at  the  bar, 
that  the  solicitor  by  his  comisel  has  agreed  to 
waive  every  question  as  to  the  form  of  the  pro- 
ceedings. The  substance  of  the  matter  is  before 
me,  without  regard  to  any  objection  that  can  be 
taken  on  that  ground.  Kow  this  is  the  lady's 
ease.  No  bills  of  costs  in  respect  of  services 
up  to  1879  were  delivered.  The  snms  for  costs, 
lump  sums,  sometimes  round  sums,  and  some- 
times not,  are  found  scattered  through  certain 
long  accounts  extending  over  the  period  'I  have 
mentioned,  that  is  from  1874  to  1879,  and  the 
detailed  amount  of  those  items,  I  am  told,  no 
doubt  correctly,  is  some  2200Z.  One  of  the  items 
is  arrived  at  in  this  way,  "  4201.  for  particular 
costs,  say" — evidently  a  mere  estimate.  Now, 
Mr.  Stoi^on  says  that  on  the  same  duy  that  the 
deed  was  signed  the  lady  signed  two  acconnts  in 
his  btK^  vhich  included  these  items  for  costs, 
^le  circomstAnceB  under  which  the  signature 


took  place  I  think  may  be  stated  very  shortly, 
and  I  am  not  endeavouring  t<o  state  them  more 
adversely  to  Mr.  Stogdon  than  is  necessary  for 
the  purpose  of  my  decision.  The  lady  was  a 
married  woman ;  she  was  about  to  go  abroad. 
She  was,  as  the  instrument  I  have  read  shows,  in 
want  of  money,  and  she  was  so  in  point  of  fact, 
and  she  was  under  these  obligations,  or  supposed 
obligations,  in  respect  of  the  debts  which  had 
been  raised  on  the  security  of  the  property.  The 
management  of  her  affairs  during  the  period  I 
have  referred  to  was  entirely  in  the  hands  of  Mr. 
Stogdon  as  her  confidential  agent.  Her  husband 
was  abroad,  and  when  she  pat  her  signature  to 
the  book  which  I  am  about  to  mention  she  had  no 
independent  advice  at  Now  what  didshe  do? 
The  Dook  whi(^  I  hold  in  my  hand  contains  her 
signature  at  the  foot  of  an  account,  the  last  item  of 
which  is  the  16th  Atw.  1879,  the  ^y  on  which  the 
instrument  which  I  mbve  referred  was  executed. 
The  account  runs  back  to  the  beginning  of  1877 
inclnding  one  item  in  1876,  and  there  is  nothing 
else  signed.  It  is  not  a  continuous  account 
running  nn  from  1874,  but  there  was  another 
book  which  she  did  not  sign,  which  brought  down 
the  accounts  to  the  point  at  which  these  accounts 
in  the  signed  book  commenced ;  but  there  is  no 
carrying  forward  of  balances  one  way  or  the  other, 
and  it  is  part  of  the  case  of  Mr.  Stogdon  as  stated 
by  his  counsel  at  the  bar,  not  made  out  in  any 
sense,  nor  even,  if  I  recollect,  stated  in  his 
affidavit,  that  there  was  a  settled  account  with 
regard  to  the  accounts  previous  to  1877.  Kow, 
the  4201.  occurs  not  in  the  account  in  the  books 
si^ed,  hut  in  the  earlier  account  which,  as  I  have 
said,  is  a  distinct  account  without  any  connection 
with  the  subsequent  account  beyond  this,  that  it 
was  an  account  between  the  same  persons.  Now, 
it  would  be  ver^  difficult  for  a  solicitor,  and  to 
my  mind  a  solicitor  could  not  support  a  settle- 
ment of  account  such  as  this,  even  if  the  question 
were  oae  which  did  not  merely  relate  to  a  hill  of 
costR.  There  is  no  objection  niade  to  the  accounts 
themselves  or  the  affidavit  as  I  have  described  it. 
with  the  exception  of  this  bill  of  costs.  And  no 
question  is  macle  now.  The  case  of  the  applicant 
is  founded  on  the  proposition  laid  down  by  Lord 
Romilly  in  Be  Street  (ubi  tup.),  and  if  that  pro- 
position is  good  law,  it  is  clear  there  must  be  an 
order  for  the  delivery  and  taxation  of  these  bills. 
Lord  BomiUy  says :  *'  I  have  held  over  and  over 
again  that  there  can  be  no  payment  within  the 
meaning  of  sect.  41  of  the  Act  before  the  bill  has 
been  ddivered,  and  before  the  client  has  had  the 
opportunity  of  seeing  the  items.  If  a  solicitor 
sells  an  estate,  receives  the  purchase  money, 
deducts  the  amount  of  his  costs,  and  pays  the 
balance  to  the  client,  that  is  not  payment  within 
sect.  41  if  he  has  not  delivered  hisoill  of  costs." 
I  think  Lord  Bomilly  stated  his  own  practice 
correctly.  It  was  the  constant  course  of  the 
court  in  his  time  to  have  applications  for  the  taxa- 
tion of  solicitors'  bills  including  all  questions 
nnder  the  Solicitors  Act,  and  I  understand  Lord 
BomiUy  to  state  here  in  definite  terms  his 
settled  practice.  It  would  require  argument 
much  stronger  than  that  which  I  have  heard  to 
enable  me  to  sa^  that  his  decision  is  wrong.  In 
my  opinion,  it  is  right,  if  it  were  necessary  for 
me  to  add  my  opinion,  because  sect.  41  to  which 
reference  is  made  is  a  section  rating  to  ^he 
payment  of  a  bill.   It  is^hi^sec 
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the  court  oDder  special  ciromnBtances  to  direct 
the  taxation  of  a  bill  after  payment,  and  the  lan- 
gnage  of  the  section  ist  this,  "  The  payment  of 
any  sncH  bill."  Lord  Bomilly's  view  evidently 
was — althongh  he  does  not  so  state  it,  I  ander- 
stand  him  to  mean  it~tfaat  the  Bcction  from  the 
"very  terms  in  which  it  is  expressed  implies  that 
there  is  a  bill  of  costs  which  has  been  delivered. 
If  Lord  Romilly  ia  right,  there  is  an  end  of  the 
case ;  but,  out  of  deference  to  the  argument  that 
Mr.  Rigby  and  Mr.  Daoney  addressed  to  me,  I 
will  refer  to  one  or  two  of  the  cases  on  ivhicli 
they  fonnd  their  argument  that  the  decision  in 
Be  Btnet  ia  wrong.  ISTow,  it  the  case  of  Bo 
Memming  and  the  case  of  Be  Street  are  adverse 
when  th^  are  looked  at,  which  I  do  not  think 
they  are,  it  is  clear  that  Lord  Bomilly  acted 
on  bis  OKn  settled  practice.  In  Re  Semming 
there  had  been  a  settlement  of  account,  and  that 
which  in  point  of  law  would  have  amonnted  to 
payment  if  the  ''ase  had  been  one  between,  say,  a 
customer  and  a  tradesman.  Bat  there  had  been 
no  bill  of  costs  delivered  at  the  time,  bot  sub- 
sequently the  solicitor  did  deliver  his  bill  of  costs, 
and  the  application  for  payment  was  not  made 
within  one  month  after  that  bill  had  been  deli- 
Tered,  but  subsequently.  Then,  this  being  a 
delivered  bill,  the  judges  looked  at  tho  bill  which 
had  been  delivered,  and  held  that  there  had  been 
no  overcharge  of  that  nature  which  would  amount 
to  fraud,  and  consequently  they  said,  if  the  soli* 
citor  would  withdraw — and  he  agreed  to  do  it — 
any  demand  beyond  the  sum  which  he  had  received 
for  his  bills  as  delivered,  which  showed  that  the 
eHent  owed  him  more  than  he  had  accepted,  they 
would  not  direct  a  taxation.  It  was  a  case 
therefore  of  a  bill  delivered,  which  showed  that 
the  client  owed  the  solicitor  more  than  he  had 
accepted.  It  was  a  case  of  a  bill  delivered  with  a 
previous  payment  made,  and  the  judges  looked 
mto  the  case  and  saw  that  the  payment  was  the 
payment  of  a  fair  and  reasonable  amount  with 
regard  to  the  services  that  bad  been  performed. 
That  is  not  the  case  Lord  Bomilly  had  at  all.  In 
the  case  before  Lord  Bomilly  of  Be  Street  no  bill 
of  costs  whatever  had  been  delivered.  I  hold, 
therefore,  that  though  there  may  be,  according  to 
this  report,  some  expressions  of  the  Judges  which 
would  be  inconsistent  with  what  Lord  Bomilly 
Hud,  that  this  case,  properly  considered,  is  not 
inconsistent  with  the  authority  of  Be  Street 
Then  the  counsel  for  the  solicitor  relied  on 
Thimer  v.  Sand,  which  was  a  decision  of  Lord 
Bomilly's  in  18^.  that  case  a  bill  was  filed, 
and  Lord  Bomilly  dismissed  the  bill  with  costs. 
There  the  solicitor  had  delivered  not  a  full  bill  of 
costs,  but  he  had  delivered  an  account  not  giving 
full  details  but  giving  considerable  information 
to  the  client  with  regard  to  his  demand  for  costs, 
and  the  client  signed  a  definite  agreement  in  these 
terms:  "We  a^^  to  this  statement  as  tho 
amonnt  doe  to  Mr.  Storey  for  his  bill  of  costs 
and  charges,  and  request  Mr.  L.  Hand  to  pay 
Mr.  Storey  for  the  same  on  our  account ; "  and  the 
payment  was  made  accordingly.  Kow  Uie  Master 
of  the  Bc^s,  in  giving  judgment*  said  that  the 
case  of  Be  Blaeianore,  to  which  he  had  heen 
referred,  did  not  determine  the  point,  "and  it 
would  be  an  unfortnuate  decision  which  estab- 
lished that  a  client  could  not  go  to  a  solicitor 
and  say,  "Will  you  takelOOZ.  for  your  expenses 
in  this  matter.   I  do  not  want  a  bill  of  costs,  and 
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if  you  will  take  1001. 1  will  give  it."  Here  they 
agree  on  the  amonnt,  not  as  in  £e  BlackTnore,  bob 
there  is  an  actual  agreement  signed  by  the  client 
settling  the  amount  of  costs  accortung  to  an 
estimate.  More  than  three  years  afterwards  thia 
bill  is  filed.  What  is  the  solicitor  to  do  in  such  a 
case  P  Then  says  the  Master  of  the  Bolls :  "  If  a 
solicitor  delivers  an  estimate  and  a  client  says, 
I  agree  to  the  statement  as  to  the  amount  da^ 
and  request  A.  B.  to  pay  it,  and  signs  a  memo- 
randum to  that  eSeot,  he  cannot  be  flowed  to 
come  three  years  afterwards  and  ask  for  delivery 
and  tucation  of  the  bill  without  any  reference  to 
what  haa  taken  place."  Jxx  that  case  the  circtuu- 
stances  show  the  transaction  was  &ir ;  the  client 
agreed,  and  this  is  Lord  Bomilly's  judgment  not 
to  require  a  bill  of  costs,  the  transaction  bmi^ 
an  honest  and  a  fair  one,  and  there  being  no 
t^nestion  with  regard  to  the  position  of  the  plain- 
tiff and  his  competency  to  deal  with  the  matter, 
and  there  being  no  fraudulent  overcharge. 
Thongh  there  wa^  some  question  of  fraudoloit 
overcharge  the  Master  of  the  Bolls  held  that  the 
case  was  not  made  out.  He  held  that  the  demand 
against  the  solicitor  was  unfounded.  That  is  not 
inconsistent  with  the  decision  in  Be  Street.  Be 
Slackmore  I  need  not  cite,  though  it  was  men- 
tioned by  the  counsel  for  the  respoadent,  as  ife 
goes  to  support  Lord  Bomilly's  decision.  There 
a  anrosa  sum  was  paid  to  a  soUcitor  in  dischaxige 
othis  clum  without  a  bill  of  costs  delivered,  and 
it  was  held  that  the  client  was  entitled  to  have  a 
bill  of  costs  delivered.  The  decision  has  UtUe 
bearing  on  the  point  that  I  am  ret^uired  to 
decide,  because  the  petitions  for  taxation  were 

r resented  within  twelve  months  after  paymeoL 
think  it  unnecessary  to  go  through  any  funher 
cases  that  have  been  cited.  I  consider  myadf 
bound  by  what  I^rd  Bomilly  held.  I  brieve 
it  was  bis  constant  practice,  and  it  appears 
to  me  that  there  are  in  this  case  such 
special  circumstances  as  would  make  it  wrong 
for  me  to  depart  from  the  authority  of  that  casc^ 
even  if  it  were  an  open  question.  I  say  nothing 
unnecessary  about  tne  solicitor ;  I  simplv  say  I 
think  this  is  a  transaction  whifih  under  tne  dr- 
oumstanoes  cannot  be  allowed  to^Mand,  and  thai 
bills  must  be  delivered  and  submitted  to  taxation 
in  ibe  ordinary  way.  I  have  not  gone  in  detail 
into  the  affitwrits ;  but  I  ought  to  say  that  I 
think  the  solicitor  has  not  made  oat  by  his  own 
testimony  the  case  that  he  has  attempted  to  show 
with  regard  to  the  various  settletnenbB  of  account. 
I  think  the  lady  in  the  circumstancee  never  had 
that  assistance  which  she  was  ^titled  to  have  in 
settling  such  a  heavy  account  as  this,  and  I 
accept,  as  I  think  I  ought  to  accept,  her  testi- 
mony and  the  testimony  of  her  husl^nd  so  far  as 
his  conduct  is  involved  in  any  of  the  transactions 
with  regard  to  what  took  place  on  the  vartoos 
occasions  to  which  the  evidence  relates.  Then  I 
come  to  the  question  of  the  1  per  cent.  TTndv 
the  instrument  that  I  have  read  Sir  Thomas 
Kirkpatrick  was  to  have  6  per  cent,  and  Mr. 
Stogdon,  the  solicitor,  in  the  acooonta  wkirh  h» 
subsequently  delivered  to  the  lady,  has  char^ 
her  6  per  cent,  as  paid  to  Sir  Thomas  Kirkpatnck. 
But  it  appears  he  has  not  paid  more  than  5  per 
cent.  Upon  that  bare  statement  he  is  accountable 
for  the  1  per  cent.  The  solicitor  says  that  the 
security  was  of  such  a  nature  that  it  was  neces- 
sary that  he  should  gnarantefs^thfiL-nvfwit  of 
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Ae  moDOT  tiiat  was  being  advanced  Sir 
Thomaa  Kirkpatrick ;  that  be  retjaired  hitn  to 
guarantee  it  penonallT,  irhicb  he  did.   It  ia  clear 
ontheevidencethat,  whetherhegarethegaarantee 
in  Bnoh  a  manner  as  was  binding  or  not,  that  he 
considers  himself  bound  to  his  client  Sir  Thomas 
Kirkpatrick  under  a  gnanmtee ;  but  it  is  equally 
clear  that  there  was  no  bargain  between  him  and 
Mr.  Baker  that  he  should  give  any  such  guarantee. 
The  case  really  on  this  point  to  my_  mmd  is  very 
simple.     If  Sir  Thomas  Kirkpatrick  had  been 
his  own  client,  the  solicitor  is  aware  that  the 
secarity  is  of  that  nature  which  he  could  not  as 
sfloUcitor  a»k  hia  chent  to  accept.   I  have  not 
gone  through  the  account  in  any  detail  as  to 
what  the  title  of  the  lady  was  to  the  property ;  it 
is  aafficient  to  my  that  sne  was  a  married  woman 
nsteained  from  anticipation  with  n^fard  to  her 
life  interest,  and  that  she  had  substantially  a 
inver  only  exercisable  in  certain  erents  (if  there 
were  no  isane)  by  will,  and  she  had  personally,  as 
stated  by  Mr.  Dann^  at  any  rate,  and  I  accept 
the  statement,  made  some  purchases  of  some 
ntrerBionary  interests,  so  that  she  would  be 
entitled  to  these  reversionary  interests  in  the 
event  of  her  not  making  a  will  which  would  die* 
fdwx  them.    That  is  a  kind  of  security  which  no 
sohcttor  would  ask  his  client  to  advance  64001. 
npoo.    Therefore  it  follows  that  Mr.  Stogdon 
veiy  properly  thought  he  was  required,  or  ought 
to  give  a  guarantee,  and  not  the  less  so  because 
Mr.  Stolon  was  getting  a  large  portion  of  the 
6t00i,  himself.   In  those  circumstances  he  gave 
it,  hot  he  did  not  give  it  pursuant  to  any  contract 
wiUt  hia  client  Mrs.  Baker.   He  did  it  for  the 
persons  I  have  mentioned.   It  appears  to  ma  he 
«unot  charge  in  those  circumstances  more  than 
be  has  paid.   He  is  not  in  a  position  to  atwept  a 
return  of  I  per  cent,  from  Sir  Thomas  Kirk- 
patrick.   The  way  in  which   hia  counsel  en- 
tleavonred  to  put  it  was,  that  Sir  Thomas  Kirk- 
patrick must  be  taken  to  have  received  6  per  cent, 
and  paid  back  1  to  Mr.  Stogdon.   It  appears 
that  what  actually  was  done  was,  that  Mr.  Stogdon 
paid  5  per  cent.,  and  he  has  charged  his  client  6 
per  cent.    I  think,  as  between  himself  and  Mrs. 
Baker,  he  cannot  maintain  a  charge  for  more  than 
5  per  cent.    Consequently  the  order  will  contain 
a  direction  to  that  efFecc.   Usaal  order  to  pay 
costs  up  to  this  date  in  any  event.    Stogdon  in 
his  cash  account  to  be  cretuted  only  witn  5  per 
cent,  interest  on  the  mortg^i;e. 

Solimtors :  Babinaon,  Preiton,  and  Stow ;  J.  C. 
Stogdon, 


March  12  and  19. 
(Before  Stiklihg,  J.) 

Re  COPPAAD  ;  HOWLETT  V.  HoDSOS.  (a) 

Wm — CoiutrHction — Q^fi  to  a  clan  on  oMouttny 
age  of  twmty-fiw^Eometenon — Vetting. 

Tedatrit  devised  and  hequeathed  Asr  reetdnary 
etUUe  upon  tnut  for  eonvertioUt  and  directed 
her  trukees  to  hold  tJie  aame  as  to  one  moiety 
upon  trust  for  the  benefit  of  the  children  of  her 
ne^tem  W.  H.  to  he  vetted  intorests  in  thtm  in 
the  ease  vf  sons  on  their  re^ectively  attaining 
&e  age  of  twenty-fivBf  ana  in  ^  ease  of 
daugMer*   on   ih^r  attaining  that   age,  or 

M  flaponad  I17  H.  B.  HBUmis,  Eaq^  BkrriitCMtJiaiv. 
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marrying  under  that  age,  and  the  wiU  eonfainei 
powere  of  matntononce  and  advaneemmt,  and 
in  eaee  all  the  children  of  ker  aaid  nephew 
should  die  without  taking  a  vetted  interest  as 
aforesaid,  she  directed  such  moietg  to  be  divided 
among  tlte  persons  entitled  to  the  other  moiety. 
At  the  date  of  the  action  W.  H.  had  seven  ehUdren, 
all  infants  and  untnarried,  of  whom  four  were 
bom  in  the  Itfetime  of  the  ieatalrix,  and  threo 
afterwards. 

The  eldest  daughter  married  after  the  date  of  the 

action. 

StUd,  solely  upon  the  atttlioriiy  of  Elliott  v.  Elliott 
(12  gi.  276),  that  the  gift  was  not  void  for  remote- 
ness,  that  tJiose  children  only  teere  entitled  who 
were  living  at  the  death  the  testatrix,  and  that 
they  did  not  take  vested  tnterettt  until  attaining 
the  age  of  twenty-Jive,  or  in  the  ease  of  daughters 
marrying  under  that  age. 

SABA.H  CoPP.^aD,  widow,  by  her  will  dated  the 
17th  April  1877,  appointed  Somers  Clarke  and 
Sarah  Elizabeth  Gionld  her  ezecutors  and  trustees, 
and  after  bequeathing  certain  specific  l^acies. 
devised  and  bequeathed  all  her  real  and  personal 
estate  to  her  executors  upon  trust  for  conversion, 
and  directed  them  to  set  apart  a  sum  of  SOOZ. 
upon  trust  for  Eliza  Dixie,  for  life,  for  her 
separate  use  without  power  of  anticipation, 
and  the  will  contained  the  following  residuary 
bequest : 

And  as  io  all  the  rest  and  raaidue  of  my  estate, 

inclndingr  the  Mud  sum  of  five  hondred  pounds,  after  the 
deoeaae  of  m;  aaid  aiater,  I  direct  017  tnistees  or 
traatee  to  hold  the  same  as  to  ooe  moiety  or  half  part 
ttiereof  upon  trust  for  the  boieftt  of  the  children  or 
child  of  1117  aaid  nephew  William  Hodson,  to  be  vested 
intenats  in  them,  as  to  enoh  of  them  ai  shaU  be  lona  or 
son  on  their  or  nis  respeotivelj  attainiag  the  age  of 
twenty-five  years,  or  bein^  daoghters  or  daoghter  on 
their  or  her  respeotively  attaining  the  eaia  a?e  of 
twea^-five  years,  or  respectively  bmog  married  before 
that  age,  which  shall  first  happen ;  and  in  oase  any  of 
aaoh  danghtors  shall  be  married  nnder  the  said  a«e,  I 
empower  my  trustees  or  tmstee,  if  they  shall  thins  fit, 
to  have  a  settlement  made  of  the  whole  or  any  part  of 
their  or  her  shares  or  share  on  snoh  marriage,  on  sooh 
trusts,  and  on  such  oonditions,  and  ia  such  manner  as 
my  trnstees  or  tmstee  shall  think  right,  with  power  to 
transfer  or  pay  snob  dangbters'  share  to  the  trnstees  of 
any  snob  settlement.  X  empower  my  trnstees  or  trustee 
either  to  apply  the  inoome  or  any  part  of  the  inoome  of 
the  ezpectuit  share  of  any  of  the  children  or  child  oC 
my  eaia  nephew  for  his  or  her  maintenance,  ednoation, 
and  bringing  up,  or  to  aocnmalate  all  or  any  part  of  snoh 
income  or  part  of  the  original  trust  estate,  with  power 
however  for  my  trnstees  or  true  tee  to  have  reoooree 
to  any  such  aooumnlated  income  for  maintonanoe, 
ednoation,  or  bringing  op.  I  also  empower  my  tnuteaa 
or  teostee  to  apply  not  exooeding  one  half  of  the  ex- 
pectant ehtae  of  any  saoh  children  or  child  for  his  or 
her  advancement  on  life.  And  aa  to  the  other  moiety  or 
half  part  of  the  residue  of  my  estate  I  direct  my  trustees 
and  tmstee  to  divide  and  pay  the  same  equally  between 
all  mr  brothers  and  sister,  and  all  neplwws  and  nieoea 
who  shall  be  living  at  my  deoease,  share  and  share  alike ; 
and  in  case  all  the  ohildren  of  my  said  nephew  shall  die 
without  taking  a  vested  interest  as  aforesaid,  then  I 
direct  that  the  moiety  of  my  said  estate  hereinbefore 
givmi  in  trost  for  sooh  ohildren  shall  be  divided  equally 
amongst  such  of  my  said  brottien  and  sister  and  nepheirs 
and  nuoes  as  shall  be  living  at  the  time  of  the  deoassa  of 
the  snrvivor  of  the  said  children. 

The  testatrix  died  in  Sept.  1880.  and  her  wOl 
together  with  a  codicil  not  affecting  her  estate 
was  daly  proved  by  both  executors. 

By  indenture  of  the  31st  Jan.  1885  James 
Warres  Howlett  and  Cecil  Some^^<^l^<^^i^ 
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wpointed  trastees  aad  ezecators  of  the  will  in 
the  place  of  S.  Clarke  aad  S.  E.  Gould. 

At  the  date  of  this  action  WiUiam  Hodson  was 
living  apart  from  his  wife. 

There  were  seven  children  of  the  marrii^,  all 
infants  and  unmarried,  of  whom  fonr  were  bom 
previoualy  to  the  death  of  the  testatrix  on  the 
following  dates,  viz.,  Annie  Maude  Hodson,  on 
the  2nd  Tan.  1867;  Leopold  Percy  Coppard 
Hodson,  on  the  I9th  June  1873;  Edith  Mary 
Gwendolyn  Hods(m,  on  the  iiOth  Dec.  1877; 
Geoi^  Herbert  Bethune  Hodson,  on  the  20th 
July  1879;  and  three  were  bom  Bubsequently, 
William  Howard  De  SulHs  Hodson,  Cecil  Douglas 
Hodsou,  and  Gladys  Elaine  Hodson. 

On  the  lOtb  Nov.  1886  an  originating  summons 
was  taken  ont  by  the  trustees  and  executors  of 
the  wilt  against  the  children  of  William  Hodson 
and  T.  W.  D.  Goold,  one  of  the  next  of  kin,  asking 
that  the  class  or  clasnes  of  persons  entitled  under 
the  residuary  gift  of  the  first  moiety  might  be 
oaoertained,  and  in  {wrticalar  that  it  might  be 
declared  whether  or  not,  on  the  marriage  then 
pending  of  Annie  Hande  Hodson,  the  eldest 
child  of  William  Hodson,  then  aged  nineteen, 
she  would  take  a  vested  interest  in  any  or  what 
share  ( f  the  said  moiety,  or  whether  the  next  of 
kin  of  the  testatrix  were  entitled  to  the  said 
moiety. 

On  the  19th  Feb.  1887  Annie  Maude  Hodson 
inarried  Frederick  Thomas  Pearson. 

Upon  the  hearing  of  the  summons  T.  W.  D. 
Gould  was  appointed  to  represent  the  next  of  kin 
of  the  testatrix. 

A.  O.  Langley  for  the  summons. 

Pmraon,  Q.C.  and  E.  Hatton  for  the  children 
of  William  Hodson  born  in  the  lifetime  of  the 
testatrix. — We  submit,  first,  that  those  children 
only  take  who  were  bom  in  the  lifetime  of  the 
testatrix  and  who  were  living  at  her  death,  and 
that  in  that  case  it  is  immaterial  when  the  vesting 
taxes  place : 

Beatha  r.  Haaths,  2  Atk.  121 ; 

Singleton  v.  Oilbert,  1  Cox.  68 ; 

Seott  T.  Hanmod,  5  HSmA.  838 ; 

SiUttr  r.  Low,  10  Sim.  817 : 

Elliott  T.  £Uiott.  12  Si.  27«: 

Pickm  T.  Matthmm,  S9  T..  T.  Bep.  N.  S.  581 ;  10  Ch. 

Div.  264. 

Secondly,  that  whatever  children  take,  the 
children  living  at  the  death  take  vested  interests 
subject  to  being  divested  npon  another  child 
becoming  entitled,  and  that  consequently  the 
doctrine  of  remoteness  has  no  application.  The 
gift  is  a  gift  of  residue,  and  the  court  leans 
against  an  intestacy : 

Booth  Y.  Booth,  4  Ves.  399 ; 

Re  Harriton ;  Turner  t.  Hellard,  58  L.  T.  Bep.  N.  S. 

799;  SOCb.  Dir.  390,393; 
Be  Speight ;  Mitchell  v.  Eallam  (not  reported, 

6th  A-ag.  1885). 

The  troBts  for  the  benefit  of  the  children  are 
not  cut  down  by  what  follows,  and  the  word 
"  vested "  in  the  will  only  means  vested  inde- 
feasibly.  In  the  following  cases  shares  have  been 
held  to  vest  immediately : 

Re  Edmondeon'a  Ettate,  L.  Bep.  5  Eq.  389 ; 

Harrison  v.  Qrimwood,  14  L.  T.  Bep.  O.  S.  502; 
12  Beav.  IflSj 

Armytage  r.  TFilHnetm,  88  L.  T.  Bep.  N.  S.  IKi ; 
3  App.  Cm.  355: 

BerkeUy  v.  <8imn&ura«,  11  Si.  275 ; 

ite  V.  Fue,  L.  Bep.  19  Eq.  286. 
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Oraham  Ha$Hngt,  Q.C.  and£.  8.  Ford,  for  after- 
bom  children,  contended  that  there  was  an 
immediate  vesting  in  all  the  children  in  eete, 

B.  F.  Norton  for  T.  W.  D.  Gould.— The  children 
do  not  take  vested  interests,  as  appears  from  the 
terms  of  the  gift  over.  The  gift  is  therefore  liable 
to  transgress  the  rule  against  perpetuities,  and 
is  consequently  void.  Elliolt  v.  EUiott  is  the  only 
authority  which  is  against  me  on  this  point,  and 
I  submit  that  the  case  is  wrongly  decided. 

Cur.  adv.  rulf. 

SiiaLiMG.  J.— If  the  case  of  Elliott  v.  EUiott  is 
to  be  treated  as  a  binding  authority,  it  appears  to 
me  to  govern  this  case.  That  case  was  decided 
in  1841,  after  argument.  I  have  found  no  case  in 
which  it  has  since  been  followed,  but,  on  the  other 
hand.  I  have  found  none  directly  in  conflict  with 
it,  or  in  which  it  has  been  dissented  from,  or  even 
doubted,  ilareavert  it  is  not  quite  an  isolated 
decision,  because  I  find  a  case  of  Kwern  v. 
WiUiam$  (5  Si.  171),  which,  though  it  does  not  so 
the  whole  length  of  EUiott  v.  BUiott,  tends  in  the 
sune  direction,  and  that  case  was  referred  to 
with  approval  in  Berkeley  v.  Steinbume,  which  was 
cited  before  me  for  another  purpose.  Under  these 
circumstances  I  think  that,  if  EllioU  v.  EUiott  is 
to  be  set  aside,  it  must  be  by  the  Court  of  Appeal, 
and  not  by  me.  I  shall  therefore  hold  that  the 
persons  who  are  entitled  to  take  are  only  those 
who  were  liviug  at  the  death  of  the  teeiatrix,  and 
they  take  only  on  condition  of  attaining  the  age 
of  twenty-five,  or  in  the  case  of  daughters  marry- 
ing under  that  age.  Consequently  the  only 
person  who  is  now  entitled  to  take  is  the  dang^iler 
who  is  married. 

Solicitors :  Clarke  and  Galkin,  tor  F.  T.  Pear- 
eon,  Shoreham  ;  Crampton  and  Wame,  for  S.  D. 
Wame,  Brighton. 


QUEEN'S  BENCH  DIVISION. 
Tueeday,  March  8. 
(Before  Day  and  Wills,  JJ.) 
Abch  v.  Lord  Hekkt  Behtince.  (a) 
Parliatnmtt — EUclion  petition — PUiee  of  trial, 
change     — "Sfp«ct<xl  «rcum«tonee<" — TAa  Pat- 
liamentary  Eleeiiona  Act  1868  (31  ^  32  Tict. 
c.  126),  ».  H,  aub-$eet.  11. 
In  a  parliamentary  election  pelUion  againet  the 
return  of  the  member  for  a  divieion  of  Norfolk, 
where  it  tcae  agreed  that  the  sole  ieeue  upon  the 
petition  U7CM  whether  a  certain  payment  consti- 
tuted an  illegal  practice  within  the  meaning  of 
the  Corrupt  and  Illegal  Practices  Prevention  Act 
1883,  thai  few,  if  any,  ivtMe8«c«  would  be  called 
on  either  tide,  and  that  the  ^artiet  deeired  that 
the  trial  should  take  place  in  London,  both  on 
the  ground  (ff  economy  and  on  the  ground  of  their 
own  convenience : 
Held,  that  "  special  circumtttmees'*  exUted  vrUhin 
the  meaning  o/  31  ^  32  Viet.  e.  125.  «.  11,  tah- 
tect.  11,  rendar^g  U  denrahle  thai  the  trial 
eJiOutd  iaJx  place  in  London. 
This  was  an  application  for  fan  order  tlist  an 
election  petition  filed  against  the  retnm  of  the 
member  of  Parliament  for  the  North*Weetem 
Division  of  the  County  of  Norfc^  be  tried  in 
London.   

(a)  BoporUd  bjF.A-  Cujubzim,  b^.,  BMriWf  U4Jw. 
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By  31  A  32  Vict.  c.  125,  s.  11.  sub-sect.  11,  it  is 
enaoced  that 

The  trial  of  an  eleodon  petition,  in  the  oaae  of  a  peti- 
tion relating  to  a  boroagh  election  shall  take  place  in 
the  borongh,  and  in  the  oase  of  a  petition  relatinfi:  to  a 
conntT  election,  in  the  ooon^ :  Provided  always,  that  if 
it  Bhall  appear  to  the  court  that  epeoial  oi renins tanoea 
exiit  whicn  render  it  deeiiable  that  the  petitioD  ihonld 
be  tried  eleewhere  than  in  the  boroogh  or  oonnty,  it 
shall  be  lawful  for  the  oonrt  to  appoint  Bnoh  other  plaoe 
for  the  trial  as  shall  appear  most  oonvenient. 

It  was  admitted  th&t  the  issne  on  the  petition 
was  small,  and  that  there  had  been  no  corrupt 
practices.  The  sole  charge  -was  an  allegation  that 
the  respondent,  the  sitting  member,  hod  been 
guilt?  of  m  illegal  practice  nnder  the  Corrupt 
and  lUeml  Practices  Prarention  Act  1883  (46  &47 
col)  hy  reason  of  the  payment  oi  32,  sent 
in  a  letter  hj  the  respondent  to  an  elector  after 
the  election,  for  services  rendwed  at  the  election. 
The  question  to  be  determined  at  the  trial  ironld 
substantially  be,  whether,  under  the  special  cir- 
cnmstancefi  of  the  case,  such  payment  consti- 
tnted  an  illegal  practice  within  the  meaning  of 
the  Act.  It  was  agreed  that  the  trial  should  be 
in  London,  both  on  the  ground  of  economy  and  on 
the  ground  of  the  convenience  of  both  parties,  as 
the  facts  were  few,  and,  certain  admissions 
having  been  made,  there  would  be  few,  if  any, 
witnesses. 

Jeune  for  the  applicant,  the  respondent  in  the 
petition,  moved  that  the  venue  be  changed  from 
the  conutry  to  London. 

8.  WrigiU,  for  the  petitioner,  raised  no 
objection. 

Dat,  J. — I  am  of  opinion  that  the  special 
circumstances  of  the  case  warrant  us  in  granting 
the  application.  The  trial  will  therefore  take  place 
in  London. 

Wills,  J.  concurred.  ir  i-      n  3 

'  Motion  allowed. 

Solicitors  for  the  petitioner,  WiVeim,  Blyth, 
and  Dvtton,  for  JafW-a  Emet-y,  Fakenham. 

SoUcitors  for  the  respondent,  Baileys,  Shaw, 
KodQUUtt. 


Marclt  21  and  24. 

(Before  Day  and  Wills,  JJ.) 

TfloxAS  V.  The  Exeter  Flying  Post  Compakt 
Limited,  (a) 

Pradiee — ■Withdrawal  of  juror — Suhseqiient  breach 
of  ogreeToent  under  tchich  juror  was  withdrawn 
—Chder  for  re-trial  of  the  aetioTtr—Judge  at 
amzea — J urisdietion. 

The  wWtdrawal  of  a  Juror  by  consent  does  not 
tfeet  the  legal  determination  of  the  action,  but,  in 
tlie  absence  of  special  circumstances,  the  court 
vtiU  hold  the  parties  to  the  understanding  upon 
vAidi  the  juror  was  viithdrawn. 

Ihtring  the  trial  of  an  action  for  libel,  at  assizes,  it 
was  agreed  thai  counsel  for  the  defendants,  the 
oumers  of  a  newspaper  in  which  the  aUeged  libel 
had  been  jmbliehid,  should  make  an  apology  to 
the  ^inliff  in  court,  and  that  au^  apology 
should  be  printed  in  the  drfendanU*  paper. 

The  apology  having  been  made,  a  juror  waa  with- 
drawn by  consent  of  the  judge. 

The  apology  was  duly  i-nsetiM  in  the  d^endants' 

(4  IvoiM  ^  F.  A.  CBATMHani,  Esq.,"Barrtwer-at-Law 


paper,  hiU  in  the  eame  iMue  there  appeared 

another  article  pixustically  reiterating  theltbel. 
Upon  the  application  of  the  plaintiff,  the  judge 
ordered  the  action  to  be  re-tried  on  the  ground  that 
the  agreement  Had  been  violated. 

Held,  that  the  loUhdraioal  of  a  juror  had  not  put 
an  end  to  the  action,  and  that  the  judge  had 
jurisdiction  to  order  it  to  be  re-tried. 

This  was  an  action  for  libel,  brought  by  the 
plaintiff  against  the  proprietors  of  a  newspaper, 
which  came  on  for  trial  at  the  l!)xeter  Assizes* 
before  Denman,  J.  and  a  common  jury,  on  the 
Ist  Feb.  1887. 

*  After  the  plaintiffs  case  had  been  opened,  an 
arrangement  was  arrived  at,  the  terms  of 
which  the  defendants  agreed  to  pay  the  plaintiffs 
costs  as  between  solicitor  and  client,  and  the  de- 
fendants' counsel  was  to  make  a  statement  in 
court,  which  was  to  be  inserted  in  the  defendants* 
paper,  apologising  to  the  plaintiff  and  withdraw- 
ing the  alleged  libel. 

After  the  defendants'  counsel  had  addressed 
the  coart  in  accordance  with  the  terms  agreed 
upon,  the  learned  jadge  consented  to  this  settle* 
ment  of  the  action,  and  a  jaror  was  withdrawn, 
and  a  note  to  that  effect  was  indorsed  upon  the 
record  by  the  associate. 

The  remarks  made  by  the  defendants'  counsel 
were  duly  printed  and  published  in  the  next  issue 
of  the  aeiendants'  newspaper,  but  in  another 
article  in  the  same  issne  the  alleged  libel  was 
practically  repeated  and  was  not  withdrawn. 

Thereupon,  upon  an  application  made  by  the 
plaintiffs  counsel,  the  learned  judge  ordered  the 
action  to  be  re-entered  and  to  Be  re-tried  on  the 
following  day  (Feb.  3),  on  the  ground  that  the 
agreement  nptm  which  the  juror  had  been  with- 
drawn had  been  violated. 

It  appeared  by  an  affidavit  of  the  defendants* 
solicitor,  that  no  formal  order  giving  the  plaintiff 
leave  to  re-enter  the  action  for  trial  at  the  assizes 
was  drawn  up,  and  that  the  plaintiff  gave  no 
formal  notice  that  the  action  had  been  re*eutered, 
or  as  to  when  it  wonid  be  tried. 

On  the  3rd  Feb,  the  pluntiff  proceeded  to  trial, 
and  a  common  jury  was  empanelled  and  sworn  to 
try  the  action.  The  defendants,  however,  did  not 
appear,  and  were  not  represented  by  counsel,  and 
the  jury  found  a  verdict  for  the  plaintiff,  and 
awarded  him  1001.  damages,  and  judgment  was 
entered  accordingly  by  the  learned  ju<^. 

The  defendants  now  moved  that  the  verdict 
and  judgment  given  on  the  3rd  Feb.,  and  all  pro- 
ceedings subsequent  to  a  juror  having  been  with- 
drawn upon  the  first  trial  of  the  -  action  on  the  1  st 
Feb.,  be  set  aside,  and  that  the  terms  agreed  upon 
on  the  1st  Feb.  should  stand,  upon  the  grounds 
that  (1)  the  withdrawal  of  a  juror  had  pnt  a 
final  end  to  the  litigation ;  (2)  the  learned  judge 
had  no  jurisdiction  to  grant  a  new  trial  of  the 
action  ;  and  (3)  the  proceedings  were  irregu- 
lar and  void  for  wont  of  notice  having  been  given 
to  the  defondants  of  the  order  granting  a  new 
trial,  and  di  the  day  appointed  for  snch  new 
triaL 

Arthur  Charles,  Q.C.  (BaUen  with  him),  for  the 
defenduits,  in  support  of  the  motion. — It  is  sub- 
mitted that  the  withdrawal  of  a  juror,  by  consent 
of  the  parties,  pats  on  end  to  the  cospe.  If  tl 
action  is  proceeded  with,     i|  a  1 
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lirougbt  after  sach  withdrawal  of  a  juror,  the 
defendant  may  apply  to  stay  the  proceedings : 
Gibb$  V.  Ralph,  15  L.  J.  7,  Ex. ;  14  M.  W.  804. 
Withdrawin;;  a  juror  has  not  the  same  effect  as 
disoharginf;  a  ]uror  hy  consent.  The  latter 
course  does  not  terminate  the  suit,  but  it  is  sub- 
mitted that  the  former  puts  a  final  end  to  the 
litigation.  The  terms  of  the  agreement  upon 
which  a  juror  was  withdrawn  in  this  case  were 
fully  carried  out  by  the  defendants,  the  speech 
made  by  the  defendants*  counsel  being  published 
verbatim  in  the  rery  next  issue  of  the  defendants' 
newspaper.  The  learned  judge  had  no  jurisdic- 
tion to  order  the  re-trial  of  the  action  after  the. 
withdrawal  of  a  juror,  especially  seeing  that  there 
had  been  no  breach  cf  the  terms  upon  which  the 
settlement  was  effected.  The  learned  j^^S^ 
acted  upon  the  anthority  of  Norbwm  v.  Buliam 
<22  L.  T.  Rep.  N.  S-  67  j  L.  Kep.  5  C.  P.  129),  and 
in  that  case  Brett,  J.  dissented  from  the  judg- 
ments of  Bovill,  C.J.  and  Montague  Smith,  J. 
The  reasoning  of  the  judgment  delivered  by 
Brett,  J.,  in  that  case,  ia  relied  upon.  It  is  anb- 
mitted  that  the  only  remedy  open  to  the  plaintiff, 
under  the  circumstances,  would  be  a  fresn  action 
for  the  breach  of  the  agreement.  A  new  trial  can 
only  be  granted  by  order  of  the  Divisional  C(rurt. 
A  judge  at  sBsizos  has  no  power  to  make  audi 
order. 

Pitt  Letois,  Q.C.  and  the  Hon.  Bernard  Coleridge, 
for  the  plaintiff,  resisted  the  motion. — ^The  learned 
judge  had  ample  power  to  exercise  his  discretion 
as  he  did.  Where  a  compromise  has  been  effected, 
and  one  of  the  parties  has  omitted  to  carry  out 
tihe  terms  of  the  compromise,  the  court  will  set 
aside  the  proposed  settlement.  The  withdrawal 
of  a  juror  does  not  ipm>  facto  put  an  end  to  the 
action,  and  where  such  withdraml  is  coupled 
with  a  condition  which  is  not  carried  on^  it 
certainly  has  no  snch  tSect.  The  withdrawal  of 
a  juror  has  the  same  effect  as  the  disehai^  of 
tibe  jury  by  consent.  It  does  not  terminate  the 
suit: 

Sventt  T.  ToueUt,  3  B.  ft  Ad.  S40. 
In  Harries  v.  Tlioman  (2  M.  A  W.  32)  Lord 
Abinger,  C.B.  in  his  judgment  says :  "  The  mere 
withdrawal  of  a  juror  does  not  of  necessity  pnt 
an  end  to  the  cause.  A  juror  may  be  withdrawn 
merely  for  the  accommodation  of  both  parties,  it 
being  found  convenient  not  to  try  the  cause, 
although,  the  jury  having  been  sworn,  the  record 
cannot  be  withdrawn.  It  depends  entirely  on  the 
circumstances  under  which  the  agreement  ia 
come  to.  If  it  appears  that  it  was  the  intention 
■of  the  parties  to  put  an  end  to  the'  cause,  for 
■obtaining  a  particular  advantage,  or  avoiding  a 
particular  loss,  the  conrt  will  give  effect  to  it,  or, 
nnder  some  eiroamstuices,  even  preclude  the 
plaintiff  from  bringing  anoiher  action.**  In  this 
case  it  clearly  was  not  the  intention  of  the  parties 
to  put  an  end  to  the  cause  unless  the  terms  of  the 
4tgreement  were  carried  out.  In  point  of  fact 
the  ^^reement  has  been  violated,  and  the  inser- 
tion of  the  article  complained  of  was  clearly  a 
breach  of  good  faith.  After  the  withdrawal  of  a 
juror  the  cause  still  exists,  and,  if  necessity 
■arises,  it  can  be  tried : 

Tlumat  V.  Lewia,  b  Dowl.  395. 
The  learned  judge  did  not,  in  fact,  order  a  re-trial 
of  the  action,  because,  a  juror  having  been  with- 
•drawn,  no  trial  at  all  had  taken  place.  Either 


the  plEuutiff  or  the  defendants  might  go  down 
to  trial  agun : 

Bwdon  V.  Fttwer,  1  DowL  7BB,  788. 

For  these  reasons  it  is  submitted  that  the  learned 
judge  acted  within  his  jurisdiction,  and  rightly 
exercised  his  discretion  in  i^lowing  the  case  to  be 
tried  out  upon  the  second  occasion. 

CftarJw,  Q.C.  in  reply.  ^  ^ 

Dat,  J. — ^In  this  case  an  applicaticni  is  made  to 
us  on  behalf  of  the  defendants,  to  set  aude  a 
verdict  and  judgment  given  in  favour  ol  the 
plaintiff  with  lOOt.  damages,  at  the  winter  assizes 
held  by  my  brother  Denman  at  Exeter.  The 
action  was  brought  by  the  pluntiff  to  recover 
damages  in  respect  of  a  libel  publisfaed  in  a  news* 
paper  owned  by  the  defendant  company.  When 
the  case  came  on  for  trial  it  was  arranged  between 
counsel  that  an  apology  or  explanation  should  be 
made  by  the  def  endaute'  counsel  publicly  in  conrt, 
and  that  a  report  of  such  apology  shonld  be 

C'  lished  in  the  defendants'  paper.    The  defen- 
ts  also  consented  to  pay  a  certain  sum  for  the 
plaintiff's  costs  as  between  solicitor  and  client, 
and  these  terms  were  assented  to  by  the  parties. 
The  same  evening  a  report  of  the  apology  was  no 
doubt  published  in  the  defendants'  paper,  bat 
in  another  part  of  the  same  paper  was  published 
an  article  not  apolo^ic  in  its  terms,  the  effect 
of  which  was  practically  to  reiterate  the  libd 
and  to  nullify  the  apologjr  pnblished  in  theotber 
part,  and  not  only  to  nullify  it,  but  really  very 
much  to  aggravate  the  libel.  The  next  morning  an 
application  was  at  once  made  to  my  brother 
nenman  that,  under  these  circnmstances,  the 
action  should  be  put  into  the  paper  again  and 
tried   out,  and   he  said   that    upon  official 
notice  having  been  given  to  the  defendants  be 
would  re-tr^  the  cause.   On  the  day  subsequent 
to  the  application  liaving  been  made  the  csoae 
was  accordingly  re-tried.    The  defendants  did 
not  attend  the  trial,  as  a  protest  against  the 
c&ae  being  reinstated  and  re-tried,  and  in  tbdr 
absence  the  jury  found  a  verdict  in  favour  of 
the  plaintiff,  and  awarded  him  lOOL  damages,  and 
judgment  was  entered  accordingly.   We  are  now 
asked  to  set  aside  such  verdict  and  judgmmt, 
and  we  are  asked  to  make  an  order  to  such  effect 
not  on  the  ground  of  merits,  but  on  the  groand 
of  want  of  jurisdiction  in  my  brother  Denman 
to  have  granted  a  new  trial  at  assizes,  and  on  the 
ground  that,  upon  the  withdrawal  of  a  juror, 
the  cause  was  at  an  end.   If  the  agreement  to 
withdraw  a  juror  had  been  obtained  by  fraud, 
then  clearly  no  cmestion  as  to  jurisdiction  could 
have  arisen ;  but  I  am  not  prepared  to  say  that 
the  agreement  was  obtained  by  fraud.   I  think, 
however,  that  it  is  only  too  probable  that,  when 
their  counsel  made  the  apo1<^y  in  court,  the 
owners  of  the  paper  intended,  when  they  publisfaed 
the  apology,  at  the  aune  time  to  relieve  their 
feeling  by  renewing  the  imputations  upon  the 
plaintiff.   There  is,  however,  no  othor  evidmce 
of  snch  intention  than  this,  that  in  the  next 
issue  of  the  paper  they  do  pnblish  both  the  apologT 
and  the  further  article  repeating  the  libeL  With 
the  apology  they  insert  a  furth^  attadc  upon  tbe 
plaintiff.   If  there  had  been  fraud  in  this,  it  >^ 
manifest  that  the  whole  proceedings  with  refer- 
ence to  the  settlement  of  the  action  would  hsre 
I  been  void  a&  tntfto.  Bat  we^m^^a^^That, 
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in  the  abBanoe  ol  fraud,  would  be  the  efEect 
the  withdnwal  of  a  juror.   I  am  quite  satiafied 
that  the  cause  did  not  com«  to  an  end  hj  the 
withdrawal  of  the  joror  in  this  case.   There  cer- 
tainly are  cases  to  be  found  in  which  worda  have 
been  used  to  the  effect  that  the  withdrawal  of  a 
juror  pats  an  end  to  the  action ;  but  one  mast  be 
extremely  careful,  when  the  lan^nage  of  judges 
ia  died  as  authority,  to  see  if  such  language  re^rs 
only  to  the  particular  case  before  them,  or  is 
meant  to  la^  down  a  g^eral  proposition  of  law 
to  be  of  universal  appUcatiun.   It  is  in  one  sense 
true  that,  when  a  juror  has  been  withdrawn,  the 
case  is  at  an  eodi  but  that  is  not,  in  my  opinion, 
a  necess&iy  oonaequenos  of  viUidrawal.  The 
zcBSMi  why  the  case  may  be  at  sn  end  is  because 
it  is  by  consent  of  the  parties  that  the  juror  is 
withdrawn.   But  then  the  cause  is  not  legatly  at 
an  vod,  though  it  ia  so  rirtually.  Withdrawal 
of  a  juror  is  simply  agreeing  to  dispense  with  a 
Terdict ;  but  the  case  is  still  alive,  although,  as  a 
general  rule,  no  further  proceedings  are  taken 
m  such  an  action.   Therefore,  it  seems  to  me  to 
be  technically  incorrect  to  say  that  a  case  is  put 
a  legal  end  to  hy  the  withdrawal  of  a  juror.  The 
jadge,  hj  the  consent  of  the  parties,  has  refrained 
from  trying  the  case,  but  he  may  stiU  do  so  if 
becomes  to  the  conclusion  that  it  ought  to  be  tried 
oat.   I  think,  in  this  case,  that  my  brother 
Domuui  came  to  a  sound  conclusion,  ior  tiie 
ti^ts  of  the  plaintiff  had  been  grossly  and  dis- 
honestly invaded  by  the  defendants.   In  my 
judgmCTt,  the  defendants  have  been  guilty  of  a 
oreMh  of  good  faith,  and  the  learned  judge  was 
quite  justified  in  the  course  he  pursued.   I  am 
ntisfied  that  he  had  ample  jurisdiction,  and  I 
think  that  he  exercised  it  most  properly.  There- 
fore  this  appeal  must  be  dismissed  with  costs. 

Wills,  J. — I  am  entirely  of  the  same  opinion. 
Xo  doubt  most  persons,  if  asked  what  was  meant 
by  the  withdrawal  of  a  juror,  would  say  that  it 
was  a  means  of  terminating  a  suit.  That,  popu- 
Uriy  speaking,  is  a  correct  and  very  fair  c^ciip- 
tioo  of  the  enect  of  withdrawing  a  juror.  In  all 
ordinary  cases  the  withdrawal  of  a  jnror  takes 
^ace  with  that  intent,  and  the  case  is  generally 
tbm  at  on  end.  The  case  of  Qibbi  r.  Eaivh  (15 
Zi.J.7,£x.i  14H.&W.  804),  cited  by  Mr.  Charles, 
ii  Hmo  only  case  in  which  general  language  is  used 
to  that  eneet  without  any  qualification,  and  in 
thit  case  there  was  no  occasion  to  qualify  that 
general  pn^sitiou.    But  it  is  perfectly  clear, 

nthe  principle  and  authority  of  the  cases  of 
m  T.  FlouMnr  (7  Dowl.  786)  and  Norbum  v. 
Bmiam  (22  L.  T.  Bep.  N.  8.  67 ;  L.  Rep.  5  C.  P. 
129),  that  the  withdratval  of  a  juror  does  not  effect 
the  l^al  determination  of  the  case ;  but  it  does 
to  in  ue  sense  that,  unless  there  are  Tery  special 
drcnrastuices  in  the  case,  the  courts  will  hold  the 
psrties  to  the  understanding  which  has  been 
srrired  at,  and  if  any  further  proceedings  are 
taken  by  either  pwty  they  may  be  stayed.  That, 
in  my  judgment,  is  the  legal  effect  of  the  with- 
diawol  of  a  jnror  in  an  action.  The  juror  in  the 
preseut  case  was  withdrawn  by  the  consent  of 
the  jndff^  and  such  withdrawal  stands  upon  no 
hif)]ur  brd.  than  the  ordinuy  discharge  of  the 
VUf,  to  iu  m  the  determination  of  the 
Mtm  is  ttmcemed.  Bat  what  was  there  in  the 
VnmA  cue  to  prwvent  the  action  gmng  on  P  One 
flf  the  parties  had  Ukm  the  benefit  of  the  settle- 
ment iriutAk  had  bean  Mmved  at,  Mid  instantly 


proceeded  to  violate,  not  only  its  spirit,  but  also 
its  positive  terms.  The  terms  were,  that  the 
speeches  of  counsel  should  be  printed  and  pub- 
lished withont  comment.  Thero  has  been  a  gross 
breach  of  faith  on  the  port  of  the  defendants.  In 
my  opinion  the  judge  was  not  onlv  justified  in 
acting  as  be  did,  but  he  exercised  his  discretion 
perfectly  rightly.  Then  it  is  said  that,  under 
those  circumstances,  the  judge  ought  to  have  left 
the  applicant  to  come  to  the  Divisional  Court  and 
apply  for  a  new  trial ;  but  I  cannot  assent  to  that 
proposition.  The  defendants  say  that  the  plaintiff 
onght  to  hare  adopted  the  conrae  taken  1^  the 

Elamtiff  in  the  case  of  Norbum  t.  BUUam  (22 
I.  T.  Bep.  N.  S.  67 ;  L.  Bep.  5  C.  P.  129),  when  a 
County  Court  judge  refused  to  proceed  with  a 
case  under  similar  circumstances,  and  that  he 
ought  to  have  made  his  application  in  this  court. 
But,  in  my  judgment,  auch  a  course  woold  have 
been  quite  unnecessary,  and  in  that  cose  Bovill, 
C.J.  said :   "  I  think  the  judge  of  the  County 
Court  bad  power  to  proceed  with  the  trial."  T 
have  a  distinct  recollection  of  a  case  of  arbitration 
in  which  the  matters  in  dispute  had  been  referred 
to  a  solicitor  at  Leeds.    The  arbitrator  gave 
notice  that  he  would  hear  the  case  on  a  certain 
day,  but  one  of  the  parties  considered  the  notice 
too  short,  and  he  refused  to  attend.   The  arbi- 
trator thereupon  proceeded  to  hear  the  case  ex 
parte,  and  made  his  award.   An  applicati<m  was 
then  made  by  the  party  who  had  not  atten^d, 
that  the  award  should  be  set  aside  on  the  gnmnd 
that  both  parties  had  not  been  henrd.   I  was 
counsel  for  the  party  in  whose  favour  the  award 
had  been  made.   The  Court  held  that  the  case  had 
not  been  satisfactorily  tried,  and  thi^  it  should  be 
sent  back  to  the  arbitrator.   I  hod  made  an  offer 
that  the  case  should  be  referred  back,  and  that 
offer  was  accepted,  and  a  rule  to  that  effect  was 
drawn  np  by  consent.   That  involved  the  setting 
aside  of  the  award.   The  result  of  that  was  that, 
there  being  no  award  actually  in  force,  and  the 
case  not  being  one  in  which  either  party  waa 
bound  to  get  the  leave  of  the  court  to  revoKe  his 
submission,  technically  the  parties  were  both  in 
a  position  to  revoke  the  submission.  The  plaintiff,, 
after  having  got  the  award  set  aside,  immediately 
revoked  his  submission,  and  gave  notu»  to  the 
arlntrator  not  to  proceed.   Upon  my  application 
to  the  court,  the  rule  wvs  immediately  ordered  to 
be  brought  t»ck  to  the  office,  and  the  arbitrator  was 
ordered  to  abide  the  farther  order  of  the  court.  On 
the  ground  that  there  had  been  a  violation  of  good 
faith  ou  the  part  of  the  plaintiff,  the  Court  traated 
the  consent  order  as  set  aside,  and  having  dis- 
charged the  application  to  set  the  award  aside, 
proceeded  to  hear  the  cose  on  the  merits.  That 
case  seems  to  me  to  be  exactly  in  point.  The 
court  will  not  allow  its  practice  to  be  abused  by 
its  dishonest  use  and  violation  of  tiiith.   If,  in 
that  case,  the  Divisional  Court  had  power  to  dis- 
regard its  own  order,  why  should  not  a  judge  at 
assize  have  similar  power  P   In  my  opinion  the 
learned  judge  acted  within  his  jurisoiotion  and 
exercised  his  discretion  most  properly.   I  entirely 
a^ree  Uiat  this  application  must  be  dismissed. 


with  costs. 


Solicitors  for  the  plaintiff,  Bolton,  BoWnnt, 
and  Co.,  for  A.  H.  Dymond,  Ezetw. 
Solicitor  for  the  defendants,  Aonilfim,  for 

Friend  and  SeaXj  Exeter.  r\r\r\\t> 
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Sfitiall  (app.)  V.  Bkook  (resp.). 


[Q^DiT. 


Baimrdag,  Dee.  4, 1886. 

{Before  Lord  Golbbidgb,  C.J.,  Poixock,  B.,  and 
Smith,  J.J 

SiTTTALL  (app.)  V.  Bbook  (r«p.).  (a) 

Parliament — BegUtraiion  of  votera — Occupation — 
Franchise  —  Soldier  in  barraeka — Comptdiory 
abaenee  on  duty — Conatruetive  inhabitancy — The 
jRepreaentalion  of  the  Pe<mU  Act  1881  (48  4-  49 
Vict,  e.  3), «.  3. 

A  non-eommiaaioned  officer  who  ia  compulaorily 
abaent  from  a  dteelling'hotiae  allotted  to  him  by 
the  military  atUltoritiea  during  ttoenty-aeven  days 
of  the  qualifying^  year,  doea  not  tnJtabit  snch 
dujeUing-houae  Moiihin  the  meaning  of  the  Zrd 
section  of  the  Representation  of  the  People  Act 
1884  (48  Vict.  e.   3),  notwithstanding  that  the 
dtoeUing'houae  continues  to  be  occupied  by  his 
family  and  furniture,  and  that  reasonable  leave 
to  return  thereto  during  the  period  of  compulsory 
o&Mnes  i»  luuoZIy  granted  to  persona  in  hu  post- 
tUm  Off  of  eouru. 
Tins  was  a  caae  stated  for  the  opinion  of  the 
court  by  the  revising  barrister  £or  the  sonth- 
eastem  division  of  the  oonnty  o£  Luicaster. 

The  &ct8  stated  in  the  case  wore,  so  tar  as 
material,  as  follows : — 

At  the  revision  of  the  lists  of  voters  for  the 
borongh  of  Warrington,  the  appelWt  and  nine- 
teen others,  whose  names  were  inserted  in  a 
schedule  annexed,  appeared  in  the  second  divi- 
sion of  the  occupierB'  list  for  the  township  of 
Warrington.  They  were  duly  objected  to,  and 
their  names  were  strack  off  by  the  revising  l»r- 
rister  upon  such  objection,  as  n-^t  being  inhabitant 
occajpiers  within  sect.  3  of  the  Representation  of 
the  People  Act  1884  (48  Vict.  o.  3).  The  following 
facts  in  support  of  the  objection  were  ladd  before 
the  revising  barrister : 

The  appellant  is  a  married  non-commissioned 
officer  residing  with  his  wife  and  fomily  in  the 
Orford  Barracks,  Warrington,  in  separate  rooms 
allotted  to  him  by  the  military  anthorities,  snch 
rooms  constituting  a  dwelling-honse  partly  fnr- 
mshed  by  himself. 

The  rooms  occupied  by  him  had  been  assigned 
hj  the  quartermaster,  and  might  be  changed  at 
his  (the  quartermaster's)  dis(*retion,  bat  had  hem 
retained  by  the  appellmt  daring  the  qnalifying 
year. 

llie  appel'ant  had  been  compulsorily  absent  on 
dnty  at  Altcar,  in  the  county  of  Lancaster,  for 
twenty-seven  days  during  the  qualifying  year, 
but  while  BO  absent  on  dnty  bis  name  was  re- 
tained on  the  strength  of  the  Warrington  regi- 
mental depdt  in  the  monthly  return  of  the  forces 
made  by  the  commanding  officer  to  the  War 
Office,  and  the  rooms  continued  to  be  occupied  by 
his  fumitnre  and  family. 

It  was  not  denied  that  the  qaartermaaterconld 
resume  possession  of  the  rooms  at  any  time  by 
allotting  the  appellant  other  premises,  but  in 
fact  no  sacfa  resumption  had  taken  xdacc. 

Neither  the  appellant  nor  any  of  the  persons 
referred  to  in  tne  schedule  hereto,  with  one 
exception — James  Logan  (a  warrant  officer) — 
conld, while  com pnlsorily  absent  ondnty  at  Altcar' 
or  elsewhere,  return  to  personal  inhabitancy  of  his 
rooms  without  a  written  permission  or  pass  signed 
l:^  the  fX)lonel  or  commanding  officer,  prescruiing 

(a)B«porudlqr  JosktbShith,  E^.,  Buif iteiHit-Law. 


the  number  of  hours  and  the  purpose  for  wliidt 
it  was  granted,  as  well  as  the  nours  between 
which  the  pass  could  be  used.  In  the  case  of  the 
said  James  Logan  a  verbal  permission  was  deemed 
sufficient. 

Reasonable  leave  was  nsaally  granted  to  persons 
in  the  position  of  the  appellant  as  of  course,  and 
the  majority  of  the  persons  named  in  the 
schednle,  including  the  appellant,  had  availed 
themselves  of  the  privil^e  accorded,  and  had 
retnmed  to  Warrington  for  one  or  more  days 
during  the  period  of  compulsory  absence  afore* 
said. 

The  objection  taken  to  the  name  of  the  appd- 
lant  being  on  the  said  occnpiers*  list  was  that  he 
had  not  occupied  the  qualifying  premises  for  ths 
quidifying  period. 

The  revising  barrister  h^d  that  the  iqi^fautt 
had  not  occupied  dnring  the  qnalifying  period, 
as  he  conld  not  return,  except  by  leave  as  aine- 
said,  without  a  breach  of  duty  and  without  sub- 
jecting himself  to  a  triid  by  conrt-martial,  anl 
struck  out  his  namn  accordingly. 

If  the  revising  barrister  was  wrong  in  thas 
erasing  the  appellant's  name,  it  ought  to  be  rein- 
stated in  the  said  list,  if  the  court  is  of  opiaioo 
that  the  constructive  inhabitancy  of  the  appellant 
has  been  on  these  facts  made  out. 

The  schedule  appended  contained  the  names  of 
other  persons  wfaoee  names  were  on  like  grounds 
erased  by  the  revising  barrister.  In  each  case, 
and  as  to  each  of  snch  names  respectively,  notice  ol 
appeal  was  given,  and  the  appeal  in  eadi  eaas 
depended  on  the  same  &cts.  The  revising 
barrister,  theref  ore»  consolidated  the  appeals ;  and 
named  the  above  appellant  uid  respondent  to  be 
appellant  and  respondent  in  the  consolidated 
appeal. 

Pierpoint  for  the  appellant.— The  decision  of 
the  revising  barrister  was  wrong.  It  was 
founded  upon  the  case  of  Ihrd  v.  Barnes  (53  L.  T. 
Rep.  X.  S.  675;  16  Q.  B.  Div.  254,  sub  nom. 
Atkinaon-7.  Collard),  but,  althongh  that  case  bears 
a  prima  facie  resemblance  to  the  present  case, 
it  is  distinguishable.  In  that  case  the  facts  were 
insufficiently  stated ;  and  it  did  not  appear  that 
leave  to  return  during  the  period  of  trainiiiK 
could  have  been  procured,  while  here  it  is  stated 
in  the  case  that  reasonable  leave  was  nsoil^ 
granted  to  persons  in  the  position  of  the  appel- 
lant as  of  course,  and  the  appellant  had  actually 
returned  to  Warrington  for  one  or  two  days 
during  the  period.  Cave,  J.,  in  delivering  the 
judgment  of  the  court  in  Ford  v.  Barnes  (u&tMp.) 
says ;  "  In  this  case  unfortunately  the  facts  are 
very  briefly  stated,  and  we  do  not  "know  whether, 
when  the  claimant  was  sent  to  Okefaampton,  it 
was  the  intention  of  those  who  sent  him  that  be 
should  return  to  Exeter,  or  whether  leave  to  re- 
turn during  the  twenty-one  days  would  bave  been 
procured,  and,  if  not,  why  it  would  bave  been 
refused.  If  it  could  h&ve  bren  shown  that  it  was 
always  the  intention  of  the  authorities  that  he 
should  stay  at  Okehampton  three  weeks  only,  and 
should  then  return  to  £zeter,  and  that  leave  to 
return  to  Exeter  every  night  would  have  been 
granted  as  a  matter  of  course,  or.  if  refnsed,  mitj 
refused  on  account  of  difficult  of  commonica* 
tion,  and  not  because  his  presence  was  reqaind 
at  Okehampton  in  the  night  time,  we  should  have 
thought  there  were  strraog  grounds  for  contend- 
ing that  fihere  was  a  oonstrtiS^BaJill^  " 
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HoHBTBon  (app.)  v.  Hambsidgk  axd  othzbs  (resps.). 
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[Xwd  CoLEBiDGB,  C.J.— Is  uot  the  point  whether 
the  appellant  had  the  power  of  returning  without 
yiolatine  any  legal  obligati(m  ?]  If  that  were  bo, 
it  would  be  impossible  for  any  soldier  to  retain 
his  qualification.  [Lord  Coleeidqe,  C.J. — If  an 
extreme  case  should  arise,  it  must  stand  upon  its 
own  merits.  Cavp,  J.  in  Ford  y.  Bamea  says, 
"  If  loa-ce  to  return  to  Exeter  every  night  would 
hare  been  granted  as  a  matter  of  course  "  the 
case  would  be  arguable,  but  here  the  appellant 
only  retomed  on  one  or  more  days  during  the 
penod  of  compulsory  absence.]  It  is  stated  that 
kaTe  was  granted  as  of  coarse.  [Pollock,  B. — 
In  the  caso  referred  to.  Care,  J.  also  says  that  it 
is  aecessury  that  his  presence  should  not  be  re- 
quired in  the  night  time.  A  gnud  is  always 
mounted  in  the  night  time  in  cases  such  as  this, 
and  the  appellant,  it  mnst  be  presumed,  had  to 
take  bis  turn,  and.  if  so,  how  can  yon  say  that  his 
iohabitancy  at  Warrington  was  not  broken  by  the 
rules  of  the  service  P]  An  absence  of  twenty- 
seven  days  during  which  the  appellant  more  thcui 
once  revisited  his  home,  which  continued  to  be 
oocopied  by  bin  family  and  furniture,  is  not  snffi- 
cient  to  break  the  appellan,t's  inhabitancy  of  his 
dwelliog-honse  accordmgto  the  true  meaning  of 
the  word  in  the  third  section  of  the  Representa- 
tion of  the  People  Act  1884  (48  Vict.  c.  3).  (a) 

Senn  CoUiiu,  Q.C.,  for  the  respondent,  was  not 
called  upon. 

Lord  Coleridge,  C.J. — I  am  of  opinion  that, 
nocwithstanding  the  distinctions  which  the 
learned  counsel  for  the  appellant  has  pointed  out 
between  this  case  and  the  case  of  Font  v.  Barnet 
{vbi  tup.),  which  has  been  cited,  we  cannot  decide 
in  favour  of  the  appellant  without  overruling  that 
case.  The  material  part  of  the  judgment  of  the 
ronrt  in  Ford  v.  Bamea  is  this  :  "  The  respondent 
did  not  therefore,  in  fact,  inhabit  at  Exeter 
during  the  whole  of  the  ^5  days  making  np  the 
qnali^ing  period.  We  think,  however,  that 
actual  in&bitancy  daring  every  one  of  the  days 
is  not  necessary,  and  tluifc  it  is  sufficient  if  the 
claimanl  can  make  out  a  constructive  inhabitancy. 
But,  in  order  to  make  out  a  constructive  inhabit* 
ancy,  there  must  be  an  intention  of  returning 
after  a  temporary  absence,  and  a  power  of  return- 
ins;  at  any  time  without  breach  of  any  legal 
obli(iation.**  In  this  case  there  waa  not  the  power 
of  retaming  at  any  time  withont  breach  of  the 
rules  of  the  service  to  which  the  appellant  belongs. 
His  inhabitancy  of  the  qoarters  allotted  to  him 
was  therefore  broken  dnring  the  qualifying 
period  by  a  compnlsoty  absence,  and  there  was 
neither  an  actual  nor  a  constructive  inhabitancy 
entitling  him  to  be  placed  upon  the  register  under 
the  3rd  section  of  the  Representation  of  the 
People  Act  1H84  {48  "Vict.  c.  3). 

Pollock,  B.  and  Ssitu,  J.  concurred. 

Solicitors  for  the  appellant,  Gregory,  Rowcliffea, 
and  Co. 

Solicitor  for  the  respondent,   W.  H.  Brook, 
Warrington. 

(a)  The  Bepresentation  of  the  People  Act  1884  (48 
■lift.  0.8),  a.  3,  provides  t  Where  a  nan  himself  inhabits 
■I?  dwelling^boTue  by  virtue  of  an}[  ofBoe,  service,  or 
enpIoTtnent,  and  the  awelUogr-hoiue  is  not  inhabited  hj 
an;  peTBon  under  whom  such  man  aervoB  in  anch  office, 
Kmce,  or  smployment,  he  shall  be  deemed  for  the  por- 
PMes  of  this  Aot  and  of  the  Bepreeentatlon  of  the 
noi^  Acts  to  be  an  inhabitant  ocenpier  ctf  sneh 
QweOiiiK-lioiisa  as  a  tesaat. 


Satarday,  Dee.  4, 1886. 

(Before  Lord  CoLEBiDaB,  G.J.,  Pollock,  B.,  and 
Smith,  J.) 

HONETBONB    (app.)    V.    HaMBBIDGB    AND  OTHERS 

(resps.).  (a) 

Parliament — Regiatration  of  voters — "  Medical  or 
amgical  aaaiatanee" — Uncertificated  midwtf^^ 
TJie  Medical  Belief  Diaqnalification  Removal  Act 
1886  (48  ^  4&  Vict.  c.  46),  ea.  2  and  4. 

The  term  "  medical  or  aurgieal  aaaiatanee  "  in  tJte 
2nd  aection  of  the  Medical  Relief  ^iaqttalifiea- 
tion  Removal  Act  1885  (48  ^  49  Viet,  c,  46), 
includes  aaaiatanee  of  a  medical  or  aurgicai 
chamcter  rendered  by  peraona  other  than  medical 
men  or  aurgeona,  e.g.,  the  attendance  of  an  uncer' 
tificated  mtdicife  ai  a  confinement. 

This  was  a  case  stated  by  Arthur  Chichele 
Plowdeu,  Esq.,  the  barrister  appointed  to  revise 
the  list  of  voters  for  the  Banbury  or  Northern 
Division  of  the  county  of  Oxford,  in  which 
Thomas  Honeybone  was  the  appellant,  and  Robert 
Hambridge  and  William  Hiurvey  Lardner  the 
re^ondents. 
The  case  was,  so  far  as  material,  as  follows  :— 
At  a  conrt  held  by  the  revising  barrister,  to 
renae  a  list  of  voters  for  the  said  division, 
Thomas  Honeybone,  the  appellant,  duly  claimed 
to  be  inserted  on  the  list  of  occupation  voters  as 
an  inhabitant  householder. 

It  was  proved  that  the  appellant  had  duly  given 
notice  of  his  claim  to  the  overseers  of  the  parish, 
and  that  he  was  in  all  respects  entitled  to  be 
registered  as  a  voter  for  the  said  division  anlcsa 
disqualified  by  the  matters  hereinafter  stated. 

The  following  facta  were  escabliahed  by  the 
evidence :  On  or  about  the  20th  Nov.  1885  Naomi 
Honeybone,  the  wife  of  the  appellant,  made  an 
application  to  the  relieving  officer  for  the  Chipping 
Norton  Union,  in  which  the  said  parish  is  situate, 
that  she  might  be  attended  during  her  then 
approaching  confinement  by  a  medical  man.  The 
said  application  waa  laid  before  the  board  of 
guardians  for  the  said  union  on  the  25th  Nov.  1885, 
and  the  guardians  passed  a  resolution  permitting 
the  relievmg  officer  to  give  the  said  Naomi  Honey- 
bone an  order  for  the  medical  man  to  attend  her 
during  her  confinement. 

The  said  Naomi  Honeybone  made  no  further 
application  to  the  relieving  officer;  and  at  her 
confinement,  which  took  place  in  Jan.  1886,  she 
was  attended,  not  by  a  medical  man,  but  by  a 
midwife  named  Mrs.  Large. 

It  was  admitted,  in  answer  to  questions  by  the 
revising  bairister,  that  Mrs.  Large  held  no  certifi- 
cate as  a  midwife,  and  that  she  attended  the 
appellant's  wife  at  the  instance  of  the  relieving 
officer,  and  not  at  the  request  or  apparently 
with  the  knowledge  of  the  misdical  officer. 

On  or  about  the  15th  Jan.  1886,  the  relieving 
officer,  on  the  application  of  the  midwife,  pud 
her  the  sum  fif  4f.  m  respect  of  her  attendance  on 
the  wife  of  the  appellant. 

Neither  the  appelant  nor  his  wife  asked  tho 
relieving  officer  to  pay  the  said  sum  of  4s.,  or  any 
other  sum,  to  the  midwife  as  aforesaid. 

It  was  stated  to  be  the  usual  practice  in  the 
district  of  the  said  relieving  officer  for  the  guar- 
dians to  pay  the  sum  of  10s.  6(2.  to  the  medical 
man  for  attendance  at  a  confinement  under  an 
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order,  and  that  if  a  midwife  attended  in  place  of 
s  medical  man  the  relieving  officer  was  authorised 
hy  the  goardians  to  pay  such  midwife  the  sum  of 
-4a.  in  respect  of  her  attendance. 

Upon  these  facts  it  was  objected  that  the  ap- 
pellant was  not  entitled  to  be  registered  as  a 
voter  by  reason  of  his  having  during  the  quali- 
fying year  received  parochial  relief. 

It  was  contended  on  behalf  of  the  appellant 
that  the  relief  proved  to  have  been  given  to  his 
wife  was  "  tpedical  or  surgical  attendance,"  within 
the  meaning  of  the  Medical  Belief  Disqoali- 
fif-ation  Removal  Act  1885,  and  that  by  virtue  of 
that  Act  its  receipt  did  not  disqualify  him  from 
being  bo  re^sterea. 

The  revising  barrister  was  of  opinion — (I)  that 
inasmneh  as  uie  relief  given  was  afforded  by  an 
uncertificated  midwife,  and  might  well  be  some- 
thing very  different  from  assistance  at  all,  it  oonid 
not  be  said  to  be  either  "  medical  or  anrgical 
attendance "  within  the  meaning  of  those  terms 
as  employed  in  the  Hedical  Belief  Disqualification 
Bemoval  Act  1885;  (2)  that  as  the  evidence 
showed  that  the  midwife  attended  at  the  instance 
only  of  the  relieving  officer,  and  that  the  medical 
officer  had  no  voice  in  the  matter,  the  relief 
afforded  could  not  be  said  to  be  "  a  matter  or 
thing "  supplied  on  the  recommendation  of  the 
medical  officer,  so  as  .to  bring  it  within  the 
further  definition  of  medicdil  or  surreal  assist- 
ance as  set  out  in  sect.  5  of  the  Hedical  Belief 
Disqualification  Bemoral  Act  1885;  (3)  that  the 
right  of  the  appellant  to  be  roistered  must 
depend  not  on  tne  nature  of  the  request  made  by 
his  wife  to  the  relieving  officer,  but  on  the  qoality 
of  the  relief  which  she  actually  reoeivecU  and 
which  by  the  circumstances  ^  the  case  she  must 
be  taken  to  have  acquiesced  in. 

The  revising  barrister  accordingly  decided  in 
favour  of  the  objection,  and  disallowed  the  claim 
of  the  appellant. 
_  If  the  court  should  be  of  opinion  that  his  ded- 
sion  was  wrong  the  register  was  to  be  amended 
by  inserting  the  name  of  Thomas  Honejbone  on 
the  list  of  occupation  voters. 

-  At^Uh  for  the  appellant.— The  revising 
barrister  was  wrong  in  allowing  this  objection 
and  in  striking  out  the  name  of  the  appellant. 
The  MedicAl  Belief  Disqualification  Bemov^  Act 
1885  (48  &  4i9  Vict,  c.  46)  is  a  remedial  and 
•enfranchising  Act,  and  its  intention  ought  not 
to  be  lightly  defeated  by  unsnbstantial  objections. 
The  2nd  section  of  the  Act  provides  that,  "  where 
a  person  has  received  for  himself,  or  for  any 
member  of  his  family,  any  medical  or  surgical 
assistance,  or  any  medicine  at  the  expense  of  any 
poor  rate,  snch  person  shall  not  by  reason  thereof 
be  deprived  of  any  right  to  be  registered  or  to 
vote  as  a  parliamentary  voter;  "  and  by  the  4th 
section,  "  the  term  *  medical  or  surgical  assist- 
ance' in  this  Act  shall  include  all  medical  aud 
surgical  attendance,  and  all  matters  and  things 
supplied  In^  or  on  the  reconunendation  of  the 
medical  officer  hating  anthonty  to  give  such 
attendance  and  recommendation  at  the  expense 
of  any  poor  rate."  It  is  submitted  tlut  the  relief 
provided  hy  the  relieving  officer  in  this  case, 
although  rendered  by  an  uncertificated  midwife, 
was  "  medical  or  surmcal  assistance  "  within  the 
meaning  of  the  Act.  The  words  "  medical  attend- 
ance "  include  all  attendance  for  a  medic^  pur- 


pose. [Lord  GoLEBiDOE,  G.  J. — Can  it  be  said  that  a 
midwife  is  a  matter  or  thing  supplied  by  or  on 
the  reconunendation  of  the  medical  officer  P]  l^e 
application  to  the  relieving  officer  was  that  the 
appellant's  wife  might  be  attended  by  a  medic^ 
man,  and  the  relieving  officer  paid  a  midwife  to 
perform  the  same  services  which  would  have  been 

gerformed  by  the  medical  man.  [Lord  Coksridgs, 
'.J. — How  do  you  say  relief  of  this  kind  is 
"  medical,"  which  if  any  medical  emergency  had 
arisen  would  have  been  useless  P  ]  A  confinemait 
is  an  illness  within  the  nmning  of  the  |»tivinans 
allowing  evidence  to  be  taken  on  commission. 
The  question  is,  what,  upon  a  fair  interpretation 
of  the  words,  did  the  L^slatnre  mean  by  "  medical 
assistance,"  and  it  Is  submitted  that  the  Legisla* 
ture  cannot  have  intended  that  the  vote  should 
depend  upon  the  qualification  of  a  person  render- 
ing assistance  in  cases  of  illness.  A  proper  appli- 
cation was  made  by  the  appellant's  wife  mr  a 
medical  man,  and  a  proper  order  for  medical  assist- 
ance was  made  by  the  guardians.  [Pollock,  B. 
— The  relief  was  not  supplied  by  or  on  the  recom- 
mendation of  the  medical  officer,  for  he  apparently 
had  no  knowledge  of  the  matter  at  all,  but  at  the 
instance  of  the  relieving  officer.  Tou  most, 
therefore,  make  out  that  all  relief  of  this  kind  is 
"  medical "  within  the  meaning  of  the  Act] 
That  is  ao.  The  relief  in  this  case  wae  "  medical " 
in  its  value,  and  it  is  immaterial  by  whom  it  wu 
rendered. 

The  respondent  did  not  appear  by  counsel. 

Lord  CoLE&iDGE,  C.J. — I  am  of  opinion  tliat 
the  revising  barrister  was  wrong  in  the  decision 
at  which  he  arrived  in  this  matter,  and  that  the 
register  must  be  amended  by  inserting  the  appd- 
lant's  name  on  the  list  of  voters.  T  have  come  to 
this  conclnsion  because  I  think  it  is  in  conso- 
nance wit  h  the  object  which  the  Le^slature  had 
in  view  in  passing  this  Act.  The  Act  was  passed 
for  the  purpose  of  removing  the  disqualification 
from  persons  who  have  recfiived  for  themselves 
or  any  member  of  their  families  "  any  medical  or 
surgical  assistance"  or  any  medicine  at  the 
expense  of  any  poor  rate,  and  "medical  or 
surgical  assistance  "  is  defined  as  including  "all 
me£ral  and  surgical  attendance,  and  all  matters 
and  things  supplied  by  or  on  the  recommendation 
of  the  medical  officer  having  authority  to  ^ve 
such  attendance  .and  recommerdation  at  the 
expense  of  any  poor  rate."  I  think  that  the 
words  "all  medical  and  surgical  assistance" 
mean  all  snch  assistance  as  is  usually  rendei^  by 
a  medical  man  or  a  surgeon,  but  which  if  rendered 
by  anyone  else  is  not  the  less  for  that  reason 
"  medical  or  sargical  assistance."  In  this  case 
Naomi  Honeybone  made  an  application  to  the 
relieving  officer  that  she  might  be  attended 
during  her  approaching  confinement  by  a  medical 
man,  and  the  ooard  of  gnardians,  on  the  ap[dica- 
tion  being  laid  before  them,  passed  a  resolntion 
permitting  the  relieving  officer  to  gjve  her  an 
order  for  the  medical  man  to  attend  her  during 
her  cfmfinement.  If  the  nlieving  officer  bad 
thereupon  instmcted  the  medical  man  to  attend 
her — cadit  qucBttio — there  could  have  been  no 
ground  for  saying  that  the  husband  had  lost  bis 
vote.  But  the  r^ieving  officer  did  not  so  instruct 
the  medical  man.  Instead  of  doing  so,  he  sent  a 
midwife,  as  he  was  appuently  authorised  to  do. 
paying  her  4*.  instead  of  ^'^^^j'^^^^^  ^ 
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wmild  hare  had  to  pay  to  the  medical  man,  if  he 
had  attended.  The  argument  therefore  comes  to 
this:  If  the  assistance  which  was  rendered  to 
this  woman  had  been  rendered  by  a  regnlar  prac- 
titioner at  a  cost  of  10s.  6d.  it  wonld  not  nave 
disqualified  the  husband  from  bein^  re;E^stered  as 
aTOter,  bnt  being  rendered  hy  a  midwife  instead 
of  a  sorgeoD,  and  at  a  cost  of  4>.  instead  of  at  a 
cost  of  10s.  id.,  it  doe8di8(|nalifT  bim.  When  eo 
stated — and  I  am  not  oonacinas  that  Ihare stated 
it  otherwise  than  accnratelj^— the  matter  serau 
to  me  to  be  free  from  difficnl^.  The  assistance 
rendered  in  this  ease  was  to  my  mind  exactly  of 
that  kind  which  the  Legislature  has  said  is  not  to 
disqualify  a  man  from  Toting.  I  therefore  think 
that  the  rerbing  bwrister  was  wrong,  and  that 
the  vote  ought  to  be  allowed. 

Pollock,  B. — I  mnst  confess  that  I  hare  felt 
considerable  doubt  as  to  what  my  decision  ought 
to  be  in  this  case.  I  hare  no  donbt  that  the 
relief  afforded  in  this  case  comes  within  the 
spirit  of  the  Act  which  we  have  to  conHtme. 
That  Act  wa9  passed  for  the  purpose  of  prevent- 
ing a  man  otherwise  qualified  mim  being  aeprived 
of  his  rote  by  the  receipt  of  medical  and  surgical 
relief  only  from  the  poor  rate.  I  think,  however, 
it  is  clear  that  the  question  whether  certain  relief 
provided  out  of  the  poor  rate  is  medical  relief  or 
not  caoQot  depend  upon  the  actual  character  of 
the  medical  man  or  other  person  who  renders  it, 
bnt  upon  the  medical  or  surgical  nature  of  the 
relief  itsdL  That  b^g  so,  as  tlie  guardians 
passed  a  resolution  permitting  the  relieving 
officer  to  give  the  woman  an  order  for  the  medical 
man  to  attend  her  during  her  confinement, 
whereas  he  sent  a  midwife  instead,  I  think  it  is 
only  a  reasonable  construction  of  the  Act  to  say 
thsA  the  assistance  rendered  was  none  the  less 
"medical  or  surgical  attendance"  within  the 
meaning  of  the  Act.  and  that  the  revising 
barrister  was  wrong  in  espunging  the  appellant^ 
name  from  the  list. 

SxiTH,  J. — I  am  of  the  same  opinion,  for  the 
reasons  stated  1^  my  Lord, 

Solicitors  for  the  appellant,  Mackeaon,  Tayhr, 
and  Araould,  for  Kitby  and  Mace,  Chipping 
Xorton. 


OBOWV  OASES  BSSESVED. 

SeUurday,  March  5. 

(Before  Lord  Coleridge,  C.J.,  Pollock,  B., 
Stephes,  Mathew,  and  Wills,  JJ.> 
Seg.  v.  Gibsoit.  (a) 

Cr'miiud  law — Reception  of  evidence  —  InadmiS' 
tihU  emdenee  alhtced  to  go  to  the  jury- — Objection 
not  taken  until  jury  retire — Duty  of  Judge 
fnnding  over  Critninal  Court. 

Where  evidence  Jtae  been  received  in  a  proeecution 
fwf^onp  which  ehotdd  not  havn  heeyi  admitted, 
the  verdict  of  the  jury  must  be  taken  to  luive  been 
founded  upon  euch  evidence  as  well  as  upon  the 
nidenee  properly  admitted,  and  if  the  prisoner 
ii  eonvicied  the  conviction  i$  bad  notwithetand' 
iag  there  waa  tvffi^ient  evidence,  apart  from  the 
etidence  improporly  received,  io  enpport  the  eon- 
vietion. 

It  i$  the  duty  of  the  judge  who  preeidea  orn-  a 
<«)B«porM.lir     CimmiaBAM  Qles,  Esq.,  B«nl8teMit-L*w.  I 
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criminal  court  to  aee  tliat  no  improper  evidence  it 
given,  or,  if  euch  evidence  ia  inadvertently 
admitted,  to  $ee  that  the  verdict  of  the  jury  i»  not 
founded  upon  any  evidence  &ztf  thai  which  is 
legally  admissible. 
Where,  therefore,  inadmissible  evidence  is  received, 
it  is  immaierial  whether  objection  be  taken  at  the 
/tine  the  evidence  ia  given  or  after  it  has  been 
aUowed  to  go  io  tJiejury. 

Case  reserved  by  the  Quarter  Sessions  for  the 
West  Derby  hundred  of  the  county  of  Lan* 
caster  holden  at  Liverpool,  on  the  19th  Jan.  last, 
upon  an  indictment  charging  the  prisoner  with 
unlawfully  and  maliciously  wounding  one  Thomas 
Simpson. 
The  following  facts  were  proved : — 
Abont  11  p.m.  on  the  4th  Pec.  1886  the  prisoner 
and  Charles  Simpson  (a  son  of  the  prosecutor) 
had  an  altercation  opposite  the  Bold  hutel^ 
Wigan.  Charles  Simpson  got  hold  of  the 
prisoner,  and  said,  "What  do  you  wantP  I'll 
soon  shift  ^ou."  The  latter  ran  away  in  a  direc- 
tion opposite  to  his  own  house. 

Shortly  afterwards  Charles  Simpson,  Thomas 
Sim[»on  (the  prosecutor),  Smith,  and  two  others 

Erofieeded  from  the  Bold  hotel  towards  their  own 
ome  in  Wigan.    Their  road  homo  was  past  the 
prisoner's  house. 

After  proceeding  about  sixty-five  yards  from 
the  hotel,  and  when  opposite  the  prisoner's  house, 
the  prosecutor  was  struck  on  the  nead  by  a  stone. 
The  stone  hit  the  left  side  of  his  head  from  the 
direction  of  the  prisoner's  house.  The  blow 
caused  the  prosecutor  to  fall  against  the  railings 
at  the  side  of  the  road  farthest  from  the  prisoner's 
house. 

Charles  Simpson,  who  had  just  previously  seen 
the  prisoner  come  up  behind  from  the  direction 
of  toe  Bold  hotel,  and  pass  on  the  opposite  side 
of  the  road  when  opposite  the  prisoner's  doM*^ 
heard  Smith,  who  was  walking  with  the  prosecu- 
tor, call  out,  "  My  arm  is  broke."  Charles  Simp- 
son then  saw  the  prisoner  go  into  his  own  houne. 
no  other  person  was  on  thii^  side  of  the  road  on 
which  the  prisoner's  house  is  situate. 

Charles  Simpson  then  went  to  the  prosecutor, 
who  was  on  the  footpath  against  the  palisade,  on 
the  opposite  side  of  the  road  to  the  house  of  the 
prisoner,  the  road  being  eleven  or  twelve  yards 
in  width. 

The  prosecator,  while  walking  on  the  said  foot- 

Eatb,  was  struck  before  the  prisoner  went  into  his 
0U8C,  and  was  knocked  against  the  palisade 
aforesaid. 

The  prosecutor  stated,  bnt  not  in  answer  to  any 
specific  question  put  to  him,  "  ImmediiUely  after 
I  was  struck  by  tne  said  stone  a  lady  going  pant, 
pointing  to  prisoner's  door,  said,  *  The  person  trho 
threw  tne  stone  went  in  there.' " 

Charles  Simpson  went  to  the  front  door  of 
prisoner's  house,  called  to  his  brother  to  go  to 
the  back  and  called  for  a  policeman.  Charles 
Simpson  broke  the  panel  of  the  door  before  the 
policeman  came.  Admission  was  demanded  by  a 
policeman  and  refused.  The  frcnt  door  was 
eventually  broken  open  by  the  policeman,  wten 
the  prisoner,  standing  with  his  cap  on  and  clothed 
as  he  was  at  the  Bold  Arms,  and  nis  father,  were 
found  to  be  the  only  men  in  the  house,  and  the 
father  being  drunk  and  asleep  on  tho  sofa  the 
policeman  brought  the  prisoner  outside,  when 
Digitized  by  VjOOglC 
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Charles  Simpaon  at  once  said,  "  That's  the  man 
that  threw  the  Btone." 

Save  as  above  there  was  no  direct  evidence  as 
to  whether  the  prisoner  did  or  ooald  hear  the  said 
words  nttered  by  the  said  woman. 

There  was  no  evidence  as  to  who  the  said  wtunan 
waR,  and  she  was  not  osUed  as  a  witness. 

In  summing  np  the  learned  Chairman  directed 
the  jnr^'s  attCTCion,  amonff  other  matters,  to  the 
said  evidence  as  to  the  said  words  uttered  by  the 
said  woman. 

After  he  had  scmmed  up  the  case  the  jary 
retired  tu  consider  thoir  verdict.  After  the  jary 
had  retired  the  prisoner's  counsel  contended : 
(1.)  That  the  evidence  as  to  the  said  words 
uttered  by  the  woman  was  not  admissible,  inas- 
much as  the  said  words  were  not  proved  by  the 
prosecution  to  have  been  uttered  in  the  presence 
or  hearing  of  the  prisoner.  (2.)  That  the  evidence 
as  to  the  said  words  nttered  by  the  woman  should 
be  withdrawn  from  the  consideration  of  the 
jnij.  (3.)  That  the  fact  that  counsel  did  not  ask 
immediately  aiter  the  evidmce  as  to  the  said 
words  ottered  by  the  woman  had  been  given  that 
thB  said  evidence  should  be  struck  out.  or  raise 
any  objection  to  the  same  before  the  jtaj  retired, 
could  not  be  allowed  to  pregodice  the  prisoner  in 
a  criminal  case. 

The  learned  Churman  did  not  accede  to  the  con- 
tentions of  the  prisoner's  connsel  on  the  ground 
that  they  were  made  too  late,  but  consented  to 
state  this  case. 

The  case  found  that  there  was  ample  evidence 
of  identification  against  the  prisoner  to  go.;bo  the 
jury  other  than  the  evidence  as  to  the  statement 
made  by  the  said  woman. 

The  prisoner  was  fonnd  guilty. 

The  question  for  the  consideration  of  the  court 
was  :  Does  the  fact,  that  the  evidence  as  to  the 
said  statement  made  by  the  woman  was  left  to 
the  jnry,  vitiate  the  verdict  9  If  so,  the  con- 
viction was  to  be  qnashed*  otherwise  to  stand. 

Ko  one  appeared  on  behalf  of  the  prisoner. 

Bhand,  on  behalf  of  the  prosecution,  admitted 
Hiat  the  evidence  as  to  tna  woman's  statement 
was  inadmissible,  but  submitted  that,  inasmuch 
as  it  was  a  statement  volunteered  by  the  witness, 
and  not  made  in  answer  to  any  question,  and  as 
no  objection  had  been  made  to  its  reception  until 
after  the  chairman  had  left  it  to  the  jury,  and 
commented  upon  it,  it  was  too  late  to  object  now. 
The  case  found  that,  apart  from  the  evidence 
objected  to,  there  was  ample  evidence  of  the 
identification  of  the  prisoner,  and  that  being  bo, 
the  admission  of  the  statement  was  immaterial, 
and  the  conviction  should  be  upheld.  According 
to  the  report  of  the  case  of  Bex  v.  Ball,  in  Buss. 
&  By.  C.  C,  at  p.  133,  although  it  appears  upon 
a  case  reserved  that  evidence  has  been  admitted 
-at  the  trial  which  ought  not  to  have  been  received, 
yet,  if  the  judges  are  of  omnion  that  there  is 
ample  evidence  to  snpport  tne  indictment,  after 
Tcjecting  such  improper  evidence,  they  will  not 
set  aside  the  conviction.  Mex  v.  Ball  was  also 
reported  in  1  Camp.  324,  from  which  it  would 
appear  that  all  the  judges  were  of  opinion  that 
the  evidence  there  objected  to  was  really  admis- 
sible. In  what  appears  to  be  a  note  of  the  reporter 
in  Susn.  &  By.,  however,  it  is  said  that :  "  Whether 
the  judges  on  a  case  reserved  would  bold  a  con- 
victlon  wrong  on  the  ground  that  some  evidence 
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had  been  improperly  received,  when  other  evidence 
had  been  properly  admitted  that  was  sufficient  of 
itself  to  support  the  conviction,  the  j  adges  seemed 
to  think  must  depend  on  the  nature  of  the  rase 
and  the  weight  of  the  evidence.  If  the  case  wwe 
dearly  made  out  by  proper  evidence  in  soch  a 
as  to  leave  no  donht  of  the  guilt  d  the 
prisoner  in  the  mind  of  any  reasfmable  man,  they 
thought  that,  as  there  could  not  be  a-new  triu 
in  felony,  snch  a  conviction  ought-  not  to  be  set 
aside  because  some  other  evidence  had  been  givoi 
which  ought  not  to  have  been  reeoiTed;  but  if 
the  case,,  without  such  improjjer  evidence,  was 
not  BO  clearly  made  ont,  and  the  improper  evidence 
might  be  supposed  to  have  had  an  effect  on  the 
minds  of  the  jnry,  it  would  be  otherwise."  In 
support  of  this  note  Margaret  TinJder't  case 
(I  East  F.  C.  354)  is  cited,  and  it  ia  stated  that 
there  "all  the  judges  thought  the  evidence  of  a 
witness  of  the  name  of  Parsons  ought  not,  in 
strictness,  to  hare  been  received ;  but,  as  the 
evidence  was  ample  without  it,  the  judges  did  not 
think  themselves  bound  to  stop  the  coane  of 
justice.  In  Rex  t.  Otdmgd  (Boss.  &  Byui  C.  C. 
89)  Margaret  Tinklet'a  case  is  mentioned  as  an 
authority  for  the  proposition  that  where  thmre  is 
sufficient  evidence  apart  from  the  inadmissible 
evidence  the  conrt  vrill  not  qna<«h  a  conviction. 
In  Beg.  v.  Faidge  (7  L.  T.  Bep.  N.  S.  777 ;  9  Coi 
C.  C.  430;  L.  &  C.  390;  10  Jnr.  N.  S.  160)  a 
prisoner  having  been  committed  on  one  charge 
of  false  pretences  only  was  indicted  without  leave 
on  a  second  charge,  and  it  was  held  that  the  part 
of  the  indictment  as  to  the  second  charge  should 
have  been  quashed;  and  that,  evidence  having 
been  received  in  support  of  that  charge  which 
would  have  been  inadmissible  had  the  first  charge 
stood  alone,  the  conviction  could  not  be  supported. 
In  that  case,  however,  objection  was  taken  to  the 
admissibility  of  the  evidenco  before  it  was 
admitted. 

Lord  CouiuziGE,  C.J. — I  am  of  opinion  that 
this  conviction  must  be  quashed.  Evidence  was 
received  at  the  trial  of  a  statement  made  b^  a 
lady  aa  to  where  the  prisoner  had  gone,  which 
tended  to  hia  identification ;  and  it  is  stated  Uiat 
there  was  no  evidence  as  to  whether  the  prisoner 
did  or  could  hear  snch  statemoit.  The  atatamoit 
not  being  made  in  the  hearing  of  the  prisoner 
was,  therefore,  not  admissible.  The  prisoner  was 
defended  by  counsel,  who  in  the  exercise  of  his 
discretion  did  not  object  at  the  time  the  evidence 
was  given,  and  the  case  proceeded,  and  the  chair- 
man summed-up  the  case  to  the  jurv.  Now,  the 
chairman  very  justly  tells  us  he  did  leave  this 
bit  of  chatter,  I  will  call  it,  which  was  not  evi- 
dence, to  the  jnry,and,  amoujgst  the  other  evidence 
which  was  properly  received,  this  statement 
which  ought  not  to  have  been  received  mAt  to 
the  jniy.  The  prisoner's  counsel  objected  that  it 
ought  not  to  have  been  left  to  the  jury,  but  the 
learned  chairman  refused  to  withdraw  it.  I 
express  no  opinion,  how  far  the  technical  with- 
drawal of  the  statement  wonld  have  been  suffi- 
cient ;  anyhow,  the  learned  chairman  refused  to 
withdraw  it,  and  the  question  is,  can  the  con- 
viction under  such  circumstancta  stand  ?  If  it 
bad  been  the  verdict  of  a  jury  in  a  civil  action 

Erior  to  the  Judicature  Act,  it  certainly  could  not 
ave  stood,  because  the  rule  with  regard  to  civil 
actions  then  was,  that  if  any  evidence,  however 
small,  which  was  not  admissible  evidmoe,  but 
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which  might  hare  affected  the  verdict,  had  been 
raceired  and  allowed  to  go  to  the  jury,  the  party 
a^inst  whom  the  verdict  was  given  was  entitled 
as  <tf  rig^t  to  a  new  trial.   The  coart  always  said 
diat  tlaoy  oonld  not,  and  would  not,  weigh  the 
eridenca  and  consider  what  effect  it  might  or 
might  not  have  had  upon  the  minds  of  the  jnry. 
Therefor^  in  such  a  oaae  a  new  triiU  wonldhaTO 
been  granted  as  a  matter  of  right  acoOTding  to 
the  nuvaried  practice.   Can  it  be  aud  that,  when 
the  Jndicatnre  Act  was  passed,  there  was  any 
difference  between  a  civil  and  a  criminal  case  in 
that  respect  P   I  am  clearly  of  opinion  that  it 
cannot,  and  for  this  reason,  that  the  couse<iaences 
of  the  two  proceedings  would  be  quite  different. 
In  a  civil  case  it  is  true  that  the  error  mi^ht 
have  been  redressed  by  means  of  a  seoond  trial ; 
bat  in  a  criminal  case  the  error  could  not  have 
been  redressed.   In  each  case,  therefore,  the 
decision  would  have  been  vitiated  by  the  admis- 
sion of  evidence  part  of  which  was  legal  and  part 
iUngiL  ^  I  am  of  opinion,  therefore,  that  in  this 
eaie  evidence  having  gone  to  the  jury,  which 
eridenoe  should  not  have  been  left  to  tlum,  their 
verdict  most  be  taken  to  have  proceeded  upon 
improper  eridenoe,  and  the  conTictitm  cannot 
therefore  be  snataiaed.  That  would  have  been 
n^  opinion  had  there  beoi  no  cases  on  the  matter. 
The  cases  brought  to  our  notice,  however,  do  not 
^ipear  to  me  to  warrant  the  inferences  which 
hare  been  drawn  from  them.    The  case  with 
r^ard  to  the  forgery  of  bank-notes  turns  upon  a 
clear  rule  of  law,  and  decides  clearly  what  has 
been  the  invariable  practice,  that  acts  done  by  a 
prisoner  of  the  same  character  as  the  act  charged 
m  Uie  indictment  are  to  a  certain  extent  admis- 
sible in  evidence  in  order  to  show  guilty  know- 
lGdj[e  i  that  is  to  say,  that  where  an  act  is  a  guilty 
act  or  not  according  to  the  knowledge  of  the  pri- 
snMr,actsof  his  of  the  same  sort  tending  to  show 
his  knowledge  are  receivaUe  in  evidence.  The  case 
is  Lord  Camphetl's  Keports  turns  entirely  upon 
the  reception  of  evidence  to  show  goilty  know- 
ledge, and  has  nothing  to  do  with  this  eas&  Nor 
hu  TinkUr't  case  anything  to  do  with  this  case, 
because  there  the  question  was  whether  the 
declarations  made  by  a  woman  before  her  death 
Vera  receivable  in  evidence,  and  two  objections 
to  ibi  reception  were  made :  the  first,  because  she 
was  pariieept  oriminis  in  her  own  death,  and 
therefore  her  evidence  required  corroboration; 
ud  the  second,  because  the  declarations  were  not 
made  under  the  well-established  rule  which  re* 
QDirod  that  all  hope  of  recovery  should  have  gone 
HMD  her  mind  when  they  were  made.  Now, 
these  objections  wore  overruled  on  the  grounds : 
the  first,  because  there  was  another  count  in  the 
■edietmoit  in  which  the  woman  was  not  chai^^ 
sepsrttMiM  criminut  and  also  because  there  was 
abundant  evidence  of  ccnroboration  if  it  were 
J^ecessaiy ;  and  the  second  objection,  becaose  the 
tune  at  which  the  state  of  mind  of  the  deceased 
^  to  be  considered  tras  the  time  when  sbs  made 
^  declarations,  and  the  ^t  that  between  that 
*^™e  and  her  death  her  hopes  revived  did  not 
wect  the  rule  admitting  her  declarations  as 
dying  declarations.   Therefore,  the   only  two 
cited  before  ns  are  not  cases  which  have 
uy  bearing  upon  the  present  case.   In  criminal 
cues,  a  jodse  must  take  care  that  evidence  is  not 
•dmitted  which  is  inadmissible,-  aud  that  the 
verdict  of  the  jury  is  not  fonnded  upon  any  evi* 


dence  but  that  which  is  by  law  allowed;  and 
evidence  having  been  improperly  left  to  the  jnry 
in  the  present  case,  the  conviction  mnst,  in  my 
opinion,  be  quashed. 

Pollock,  B. — I  have  come  to  the  same  con- 
clusion, and  am  of  opinion  that  the  question  is 
of  some  importance,  because  it  might  arise  also 
where  a  judge  had  allowed  documentary  evidence 
to  be  put  in  which  should  not  have  been  put  in. 
It  is  clear  to  my  mind  that,  if  on  a  prosecution  for 
bigamy  the  judge  allowed  an  informal  certificate 
of  the  marriage  to  go  tn  the  jury  with  the  evi- 
dence of  any  p«r8<jn  who  was  present  on  the 
occasion,  a  conviction  under  snch  circumstances 
could  not  stand,  and  it  could  not  be  sufileient 
after  that  to  say  there  was  ample  evidence  from 
bystanders  that  the  marriage  took  place.  If  it 
were  so.  the  consequence  would  be  to  put  on  this 
court  the  functions  of  the  jury.  I  am  therefore 
of  opinion  that  this  conviction  should  be  qoashed. 

Stephjbn,  J. — I  am  of  the  same  opinion.  'There 
are  two  cases  which  have  been  cited,  the  first  of 
which  was  Bex  v.  BaU  {ubi  sup.)  in  1807.  Upon 
that  case  there  are  two  observations  whit^  arise : 
the  first,  that  the  last  paragraph  of  the  report  on 
p.  133  of  Hussell  and  Ryan  s  Crown  Cases  is 
obvionsly  not  a  part  of  the  judgment  of  Chambre, 
J.  at  all,  but  merely  an  observation  made  by  the 
reporter  of  the  case  ;  secondly,  that  observation 
appears  to  be  entirely  unsupported  by  any  autho- 
rity at  all,  snd  appears  to  have  arisen  from  a 
misunderstanding  of  Tinkler's  case.    The  note 
as  to  that  case  says  that,  "  in  Margaret  Tinkler's 
case,  all  the  judges  thought  iha  eridenoe  of  a 
witness  of  the  name  of  rarsons  ought  not,  in 
strictness,  to  have  been  received ;  but,  as  the 
evidence  was  ample  without  it,  the  judges  did 
not  think  themselves  bound  to  stop  the  course 
of  justice."    Now,  from  the  statement  of  the 
facts  in  1  East  F.  C.  it  appears  that  the  judges 
thought  that  the  evidence  of  the  statements 
made  by  the  deceased  woman  Parkinson,  not 
Parsons,  ought  to  have  been  received ;  and  it  was 
not  because  they  thought  the  evidence  was  ample 
without  the  evidence  then  in  question  that  they 
upheld  the  conviction.   They  said  nothing  about 
the  evidence  being  ample  without  it,  for  they  all 
thought  that  the  statements  of  the  deceased 
woman  had  been  properly  received,  the  only 
difference  being  that  some  thought  the  state- 
ments  required    corroboration,   while  others 
thought  they  did  not.    The  note,  therefore,  is 
wholly  incorrect,  and  conveys  an  entirely  wrong 
idea  of  what  the  law  is.    In  my  opinion,  this 
evidence  being  inadmissible  and  having  besn 
received,  renders  the  conviction  bad,  and  it  must 
be  quashed. 

Mathbw,  J.~I  am  of  the  same  opinion.  We 
have  to  lay  down  a  rale  which  shall  bie  applicable 
whether  a  prisoner  is  defended  by  connsel  or  not. 
In  cither  case  it  is  the  duty  of  the  judge  to  lay 
down  the  law,  and  above  all  to  warn  the  jury 
against  acting  on  evidence  which  they  ought  not 
to  act  on.  Here  the  judge  directed  them  to  act 
on  evidence  which  was  not  evidence,  and  I  am 
therefore  of  opinion  that  the  verdict  ought  not 
to  stand. 

Wills,  J. — I  am  of  the  same  opinion;  snd  I 
do  not  think  any  fault  can  be  found  with  the 
prisoner's  counsel  for  assuming  that  a  proper 
direction  would  be  given  to  the  jaijf^  ^oweven ' 
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that  ia  immaterial,  for,  if  a  mistake  has  been 
made  by  coansel,  it  wonld  not  relieve  the  judge 
from  his  duty  of  seeing  that  the  jury  did  not  act 
on  improper  evidence.  It  is  MHnetimes  said,  and 
T6ry  erroneously,  that  the  judge  is  bound  to  be 
counsel  for  the  prisoner ;  bat,  although  he  is  not 
to  act  as  counsel,  he  must  at  least  take  care  that 
the  prisoner  is  not  convicted  on  any  evidence 
but  that  irhich  is  legaL  The  conviction  must,  in 
my  opinion,  he  quasW     fjonviction  qmtUd. 

Solicitor  for  the  prosecution,  E.  S.  Woodcock, 
Wigau. 


Saturday,  March  5. 

(Before  Lord  rouuMX,  CJ*.,  Pollock,  B., 
SnpHBir,  jtfATHST,  and  Wilis,  JJ.) 

Bxa.  V.  Hakds  and  oihebs.  (a) 

Criminal  Zaur— Xanrew  — ^ufomotto  Tme  con- 
tavaing  eigaretie$ — Oigarettc  lav^ly  chiain- 
able  fty  dropping  a  penny  into  hmt — Attaining 
dgarttta  hy  mean*     a  hraaa  dite  of  no  value. 

AgainU  ffi*  waU  </a  pMicfateage  vat  fixed  what 
it  Jenown  at  an  '^atttomatte  hat,"  the  property  of 
a  company.  In  auek  hoz  vmm  a  ^it  of  eufficient 
eixe  to  admit  ajpewuy  piece,  and  in  (he  centre  of 
one  of  ite  eidea  wae  a  projecting  button  or  hnob. 
The  bosB  ira«  to  conttructcd  thai  upon  a  pennv 
mece  heiiig  dropped  into  (he  alit  and  the  Jmob 
oeing  pnened  in,  a  cigarette  would  he  ejected  from 
the  box  on  to  a  ledge  which  projected  from  it. 
Vjpon  the  boas  were  the  folloioing  inacripHont: 
"  OnZy  petmiee,  not  hcUfpenniea  ;  "  "  To  obtain 
on  Egyptian  Beautiet  agarette  place  a  penny  in 
the  box  and  push  the  hnob  as  far  as  U  wi7I  go." 
The  priaonert  loetU  to  the  entrance  of  the  paaaage, 
and  one  of  them  dropped  into  the  elit  in  me  box  a 
bratt  dite  ah&ut  the  eize  and  thape  of  a  penny, 
and  ti^ere&y  oMatned  a  eigta-ette,  whteh  he  tow 
to  the  other  pritOnert, 

Sdd,  that  thepriaonere  were  guiUy  of  larceny. 

Casb  reserved  by  the  Quarter  Sessions  for  the 
county  of  Gloucester,  as  follows : — 

Prisoners  Hands  and  Phelps  were  severally 
indicted  for  that  on  the  29th  Nor.  1886,  they 
did  feloniously  steal,  take,  and  carry  away  one 
cigarette^  of  the  goods  and  chattels  of  Edward 
Shenton,  against  the  peace  of  our  said  Lady  the 
Queen. 

Prisoner  Jenner  was  indicted  for  an  attempt  to 
steal,  &C. 

Prisoners  Jennor  and  Phelps  pleaded  guiUy. 

Prisoner  Henry  Hands  plcuided  not  guilty, 
and  was  given  in  charge  to  the  jury. 

J.  D.  S.  Sim  appeared  for  the  prosecution. 

Moore  appeared  for  the  prisoner  Hand^^. 

This  is  a  case  of  larcenv  from  what  is  known  as 
an  **  automatic  box,"  and  the  circumstances  are 
as  follows : 

Mr.  Edward  Shenton  is  the  lessee  of  the 
Assembly  Booms  at  Cheltenham,  and  has  fixed 
against  the  wall  of  the  passage  leading  from  the 
High-street  to  the  rooms  an  "  automatic  bos." 

This  box  presents  the  appearance  of  a  cube  of 
about  eight  or  ten  inches,  and  in  the  upper  right- 
hand  cornel"  (facing  the  operator)  or  the  front 
face  there  is  a  horizontal  slit  or  opening  of  suffi- 
cient sise  t  o  admit  a  penny  piece. 

■   ta>  MvporMi  by  B,  ODBmraaill  Gliv,  Em).,  Bftntoter-Bt-Lftv 


In  the  centre  of  the  face  is  a  projecting  InUtOD 
or  knob  about  the  size  of  a  shillmg. 

In  the  lower  left-hand  comer  is  a  horuBootsl 
slit  or  opening  o£  sufficient  size  to  allow  of  tht 
exit  of  a  cigarette. 

There  ia  an  incription  on  the  face  <A  the  box : 

Only  penniefl,  not  haUpeanfas. 
Also: 

To  obtaiii  an  EgTptian  Beantles  elfraretts  plaoe  • 
penqj  in  the  box,  and  posh  the  knob  as  far  aa  it  wiQ  go. 

If  these  directions  are  fbllowed  ft  cigarette  will 
be  ejected  from  the  lower  slit  on  to  a  braitet 
placed  to  receive  it. 

The  box  is  the  property  of  the  Antomatic  Box 
Company.  The  cigarettes  with  which  it  was 
charged  belonged  to  Mr.  Shenton. 

For  some  time  past  Mr.  Shenton  haa  found,  on 
clearing  the  box,  which  he  did  once  or  twice  s 
day,  that  a  large  number  of  metal  discs  (tmss 
and  lead)  of  the  size  and  shape  of  a  penny  had 
been  put  in,  and  a  corresponding  number  of 
cigarettes  had  been  taken  out. 

In  consequence  of  this  discovery  a  watch  wu 
set  upon  the  box,  and,  npon  the  day  named  in  the 
indictment,  the  box  naving  been  preriouk 
cleared,  two  gmtlemen  were  seen  to  go  to  it,  earn 
put  something  in,  and  each  took  a  cigarette,  as  it 
aprpeared. 

The  box  was  then  examined  and  foond  to  con- 
tain  one  English  penny  and  one  French  penny. 
These  coins  were  left  in.  The  box  was  lockedaal 
the  watch  was  again  set. 

Shortly  after  this,  three  lads  (afterwards  proved 
to  be  the  three  prisoners)  were  seen  to  come  to 
the  entrance  of  the  passage,  one  of  them  came  in. 
went  to  the  box,  put  something  in,  obtained  a 
cigarette,  and  then  rejoined  the  other  two  at  the 
entrance.  This  was  repeated  a  second  time.  The 
third  time  it  was  observed  that  the  box  would  not 
work,  and  while  the  lad,  who  afterwards  was 
found  to  be  the  prisoner  Jenner,  was  pushing  at 
the  knob,  the  watchman  came  from  fan  jdaoe  tt 
concealment  and  put  his  hand  npon  liim. 

The  box  was  then  opened,  and  a  piece  of  lead 
was  discovered  stuck  in  the  "  valTe,"  which  had 
the  effect  of  preventing  the  macSiineiyof  the  hot 
from  working. 

It  was  then  found  that  the  box  contuned 
(besides  the  English  and  French  pennies  ab«sdk 
mentioned)  two  discs  of  Iobss  about  the  size  ana 
shape  of  a  penny. 

No  other  coin  or  metal  piece  was  foand  in  the 
box,  and  no  one  (hut  the  three  lads  as  above- 
mentioned)  had  approached  it  after  the  two 
gentlemen  who  had  put  in  the  English  and  French 
pennies. 

The  prisoner  Jenner  was  given  in  charge  to  the 
police,  and  the  two  other  prisoners  were  subse- 
queutly  apprehended. 

Upon  beinf;  brought  t<^{et3ier  at  the  poKce 
station  the  prisoners  all  made  statements  more  or 
less  implicating  themsdves  and  each  other. 

The  prisoner  Hands  said : 

He  ukd  Jenner  met  ntelps  aboat  7.45  p.ni.,  TMft 
said.  "IwanttogotoDodwella."  I  did  not  go,  udvt 
went  down  into  the  Hiri^-straei.  Pbefam  and  J*'*'' 
stopped  bv  the  Aaseroblj  Booms  and  went  in,  X  ToaaiM 
outside.  I  believe  Jenner  wu  oaoght  at  the  box.  V* 
Shenton'a  man  took  him  inside.  I  aftorfrardB  pots 
penny  in  the  box  and  hod  a  cifn^rette  myself.  Tm 

Eieoffl  of  bmas  prodnoed  are  out  in  onr  shop,  w 
laeknoith**  shop  at  Mr,  Blanhall's. 

In  leaving  the  case  to^be  juiy  Mbe  learned 
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Churman  told  them  that  they  vonld  have  to  con- 
sider: First,  was  there  a  theft  committed;  that 
is,  was  Mr.  Shenton  nnlawfuIlT  depriTed  of  his 
proper^  without  his  knowledm  or  consent  P 
BecoDdfy,  if  that  were  so,  were  they  satisfied  that 
the  prisoner  (Hands)  took  any  part  in  the  robbery  P 
He  also  told  them  that  if  they  thought  that  the 
prisoner  was  one  of  the  three  lads  who  came  to 
ihe  entrance  of  tJie  paasa^,  and  that  he  was 
tlHre  with  the  others  for  the  common  PDrpose  of 
anbwfally  taking  the  oifiaretteB  from  the  hoz,  or 
that  he  afterward  partook  of  the  proceeds  of  the 
nMety,  or  that  he  had  taken  a  part  in  making 
the  discs  knowing  for  what  parpose  theiy  were  to 
be  used,  that  they  would  be  jnstified  in  finding 
bim  guilty,  although  he  might  not  actually  have 
put  the  discs  into  the  box  or  have  taken  out  a 
<dgarette. 

The  jury  found  the  prisoner  (Hands)  guilty, 
and,  upon  motion  in  arrest  of  judgment  on  the 
groona  that  "the  facts  as  disclosed  by  the 
endeace  were  not  sufficient  to  constitute  a 
larceny,"  all  the  prisoners  were  allowed  to  stand 
oat  cm  bail  until  the  next  quarter  sessions. 

The  qnestion  for  the  court  was,  whether  the 
&ctB  as  disclosed  by  the  evidence  wm  sufficient 
to  constitate  a  larceny  ? 

Ko  one  appeared  on  either  side. 

Lord  C0UBID8K,  OJ.—ln  this  case  a  person 
WIS  indicted  for  committing  a  larceny  from  what 
is  known  as  an  "automatic  box,"  which  was  so 
Qonatrncted  that,  if  you  put  a  ^enny  into  it  and 
poshed  a  knob  in  accordance  with  the  directinns 
oi  the  box,  a  cigarette  was  ejected  on  to  a  bracket 
sod  presented  to  the  giver  of  the  penny.  Under 
these  circumstances  there  is  no  doubt  that  the 
priaouers  put  in  the  box  a  piece  of  metal  which  was 
of  no  value,  but  which  |irodaced  the  same  effect 
as  the  placing  a  penny  in  the  box  produced.  A 
cigarette  was  ejected  which  the  prisoners  appro- 
pnated ;  and  in  a  case  of  that  class  it  appears  to 
ne  there  clearly  was  larceny.    The  means  by 
wluch  the  cigarette  was  made  to  como  out  of  the 
box  were  fraudulent,  and  the  cigarette  so  made  to 
come  out  was  appropriated.    It  is  perhaps  as 
well  to  say  that  the  learned  chairman  somewhat 
improperly  left  the  question  to  the  jury.   He  told 
them  that,  if  they  thought  that  the  prisoner  Hands 
TIB  one  of  toB  three  lads  who  camo  to  the 
entrance  of  the  passage,  and  that  be  was  there 
with  the  others  for  the  common  parpose  of  nnlaw- 
^7  taking  the  cigarettes  from  the  box,  or  that 
lu  afterwards  partook  of  the  proceeds  of  the 
robbery — he  did  not  say,  larcenously  or  f eioniousl  v ; 
sod  he  farther  direct&d  them  that,  if  they  thougnt 
the  prisoner  had  taken  a  part  in  making  the  discs 
fawwing  for  what  purpose  they  were  to  be  used, 
th^  would  be  justified  in  finding  him  guilty, 
although  he  might  not  actually  have  put  the  discs 
uto  i&  box  or  have  taken  out  a  cigarette.  How 
lam  not  quite  snre  that  simply  tiie  faot  of  doing 
uuilawfnl  thing,  as  joining  in  the  manufacture 
^  &  disc  that  someone  else  was  to  use,  would  make 
Wm  guilty  of  larceny.   He  might  be  guilty  of 
IJWietnmg  else,  but  I  doubt  very  much  whether 
he  could  be  convicted  of  larceny.   As  upon  the 
Mcta  of  the  case,  however,  I  do  not  think  that 
we  jury  could  have  been  misled;  and  as  upon 
uie  facta  there  ms  undoubtedly  a  larceny  com* 
nutted,  X  am  not  disposed  to  set  aside  the  con- 

TKtioo. 


Pollock,  B.,  Stefren,  ILvTvzWf  and  Wills,  JJ., 


SaiuTdat/t  MartA,  5. 
(Before  Lord  CoLEainGE,  G.J.,  Pollock,  B., 
StEtuxSt  Mathiw,  and  WiUiSi  JJ.) 
Eu.  V.  ^u.lT.  (a) 
Criminal  law — AUempt  to  Tt^&— Denial  by  pro- 
aemtrias  of  pnvioii$  eoitneettoa  with  jmsonsr^ 
AdmianbUitj/     evidence  to  contra  diU  denial. 
Upon  an  indietmmU  which  ehargea  a  prisoner  vrUA 
an  attempt  to  eommU  a  rape,  the  proaec^trix  may 
be  eroee-examined  a»  to  the  fact  <^  Iter  having 
had  connection  loUh  tJie  prisoner  previoualy  to 
the  commission  of  the  alleged  offence  ;  and  should 
aJie  deny  the  fact  qf  eueh  connection  liaving 
taken  place,  evidence  may  be  given  in  order  to 
contrcidict  such  deniaZ. 

Caus  reserved  for  the  oonaideration  of  this  court 
hy  the  Chairman  of  Quarter  Seasions  tor  ibe 
hundred  of  Salford,  in  the  oonnty  of  Iiancaater, 
in  which  it  was  stated  that 

1.  At  the  intermediate  sessions  held  at  Man- 
chester in  the  said  county  for  the  hundred  of 
Salford,  on  the  18th  Aug.  1886,  James  Kiley  was 
tried  upon  an  indictment  charging  him  with  an 
assault  upon  ono  Alice  Gresswell  with  intent  to 
commit  a  rape  upon  her ;  there  were  two  other 
counts  in  the  mdictment,  one  charging  an  indecent 
assault,  the  other  a  common  assault. 

2.  The  defence  raised  bv  the  prisoner's  counsel 
was,  that  whatever  was  done  by  the  prisoner  to 
the  Bud  Alice  Gresswell  was  done  with  her  con- 
sent. The  Bud  Alice  Gresswell  was  at,  the  time 
of  the  commiBsion  of  the  ^e«ed  offence  by  the 
prisoner  a  woman  of  or  about  thirty  years  of  age. 

3.  She  was  cross-^amined  by  tne  counsel  for 
the  prisoner  as  to  previous  repeated  Tolnntaiy 
acta  of  connection  with  the  prisoner  at  specified 
times  and  places  before  the  time  of  the  commis- 
sion of  the  alleged  offence,  which  she  denied,  uid 
swore  that  she  never  at  any  time  or  place  had 
had  connection  with  the  prisoner. 

4.  Counsel  for  the  defence  proposed  to  call 
several  witnesses  to  prove  these  several  alleged 
acts  of  connection  between  the  prosecutrix  and 
the  prisoner,  but  the  court  refused  to  allow  the 
said  witnesses  to  be  called  or  examined  for  the 
purpose  of  giving  such  evidence,  upon  the  ground 
that  such  evidence  was  not  admissible  for  the 
prisoner  upon  the  said  indictment,  and  that  the 
counsel  for  the  prisoner  was  bormd  to  take  the 
ansa'er  of  the  prosecntrix  for  the  purposes  of 
that  trial*,  but  the  court  reserved  for  the  opinion 
of  this  honourable  court  the  question  as  to 
whether  it  was  right  in  so  ruling. 

The  prisoner  was  convicted  on  the  first  oonnt 
of  the  said  indictment,  but  the  conrt  respited 
judgment  and  admitted  him  to  bail  pending  the 
decision  of  this  honourable  court. 

If  the  court  should  be  of  opinion  that  the 
court  was  right  in  rejecting  the  said  evidence,  the 
said  conviction  is  to  stand ;  otherwise  to  be 
quashed. 

Addison,  Q.C.  for  the  prisoner.— There  are  two 
grounds  upon  which  this  evidence  was  admissible : 
t^e  Jirst,  that  it  went_  directly  to  ^he  issue,  and 

i  (fl)  Beported  by  B.  Cikkikohiu  Glin,  Esq.,  auM^ttM^VK^ 
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Eot  to  a  collateral  matter;  the  second,  that  it 
went  directlr  to  the  credibility  of  the  witneRS  as 
to  a  material  issue.  The  relations  between  the  man 
and  woman  were  immediately  pertinent  to  the 
issue,  whether  or  not  the  woman  had  consented 
to  what  the  prisoner  was  alleged  to  have  done. 
The  mies  as  to  crosn-examination,  with  r^ard  to 
connection  with  other  men,  did  not  ap^,  and 
even  as  to  sncb  cases  the  conrts  had  hela  with 
considerable  donbt  that,  as  the  evidence  did  not 
go  directly  to.  the  questioti  at  issue  or  to  the 
credibility  of  the  witness,  it  was  inadmissible. 
In  the  present  case  the  doubt  had  arisen  from 
the  use  of  the  word  "probably,"  in  art.  134  of 
Stephen's  Digest  of  the  Law  of  Evidence,  where 
it  IS  stated  that  a  woman  against  whom  an 
attempt  to  ravish  has  been  committed  mny  be 
asked  whether  she  had  connection  on  other 
occasions  with  the  prisoner,  "  and  if  she  denies 
it  she  probably  may  be  contradicted."  [Stephen, 
J. — ^Tbat  was  merely  intended  to  intimate  a  donbt 
on  the  authorities  as  the^r  stood  at  that  time,]  I 
submit  that,  with  the  omisaim  of  the  word  "  pro- 
bably," the  article  is  an  aconrate  statement  of 
the  anthorities  as  tbey  now  stand.  The  pnnciple 
on  which  rebutting  evidence  is  admissible  is  that, 
if  it  is  as  to  a  matter  in  issae,  it  may  be  given, 
bnt  if  it  is  entirely  collateral  it  cannot  be  given. 
In  HarTi$  v.  Tippeli  (2  Camp.  638),  Lawrence,  J. 
said :  "  I  will  permit  questions  to  be  put  to  a 
witness  as  to  any  improper  conduct  of  which  he 
may  have  been  guilty,  for  the  purpose  of  trying 
his  credit ;  but  when  these  questions  are  irrele- 
vant to  the  issue  on  the  record,  von  cannot  call 
other  witnesses  to  contradict  the  answers  he 
gives.  No  witness  can  be  prepared  to  support  his 
character  as  to  particular  racts.  and  such  col- 
lateral inquiries  would  lead  to  endless  confusion." 
In  i2e»  V.  3faWt»  (6  C.  A  P.  562)  it  was  held  by 
Williams,  J.  that,  on  the  trial  of  an  indictment  for 
rape,  the  prosecntriz  may  be  asked  whether, 
previooslj  to^  the  commission  of  the  allej^ed 
offence,  the  prisoner  has  not  had  intercourse  with 
with  her  by  her  own  consent,  on  the  ground  of  the 
relevancy  of  the  question ;  and  in  v.  AapinaU, 
referred  to  in  the  note  to  that  case,  but  which  is 
wronglv  cited,  for  I  have  been  unable  to  find  it, 
Hnllock,  B.  is  said  to  have  held  that  the  prisoner 
might  show  that  the  prosecutrix  had  been  pre- 
viously, connected  with  him.  (a)  In  Beg.  v. 
EolTties  (26  L.  T.  Rep.  N.  R  669 ;  12  Cor  C.  C.  137 ; 
1  C.  C.  R.  334)  KelJy,  C.B.,  in  holding  that  wit- 
nesses could  not  be  called  to  prove  that  a  witness 
had  previously  bad  connection  with  persons  other 
than  the  prisoner,  said :  "  The  general  rule  of 
evidence  is  that,  if  a  qnestioa  be  pnt  in  cross* 
examination  as  to  a  collateral  point,  the  answer 
must  be  taken  for  better  or  worse;"  and  in 
referring  to  Bex  t.  Martin^  he  said  that  there 
"  the  evidence  was  as  to  the  prosecntriz  having 
previonsly  had  connection  with  the  prisoner. 
And  such  evidence  is  undoubtedly  admissible,  for 
it  has  a  direct  bearing  upon  the  question  of  con- 
sent."  [Pollock,  B. — You  will  find  in  the  report 

(a)  The  referenoe  in  the  note  to  v.  Martin  should 
have  been  to  the  Srd  editioTt  of  Starkie'e  Iaw  of  Evi- 
dence, vol.  8,  p.  952,  where  the  following  note  ii  to  be 
found :  **  Nor  can  the  proteoutriz  be  asked  whether  she 
has  not  bad  oounaotion  with  anotiier  man,  or  with  a 
person  named.  The  prlaoDer  mu',  however,  show  that 
the  proseontriz  has  been  previous^  oriminally  oonneoted 
with  himself:  (Rex  v,  .ivpinaU,  eor.  Hidlock,  B.,Tork 
Spiiog  Assizes  1827.) 


[Cb.  Cas.  BBS. 


of  that  case,  in  the  Law  Journal,  i.e^  vol.  41, 
M.  C.  p.  12,  that  Byles,  J.  is  reported  aj  having 
said,  in  the  course  of  the  argument :  "  In  the  case 
of  connection  with  the  prisoner  it  is  material  to 
see  on  what  footing  she  stood  towuds  him,  hot 
that  is  not  so  iiith.  respect  to  other  men."]  In 
Beg.  T.  Cockeroft  (11  Cox.  G.  C.  410).  the  anestion 
was  af^ain  much  the  same  as  in  Beg.  v.  aoImm; 
and  Willes,  3.  said  :  "  Ton  may  cross-examine  the 
prosecutrix  with  respect  to  particular  acts  of  con- 
nection with  other  mon ;  but,  if  she  denies  them, 
yon  are  bound  by  her  aneirer.  Yon  nuiy  not  mil 
those  men  to  contradict  her;  you  nray,  howera*. 
examine  her  with  respect  to  particular  acts  of  con- 
nection with  the  prisoner,  and  if  she  denies  them* 
you  may  call  witnesses  to  contradict  her."  The 
evidence  was  tfa^^fore  improperly  rejected  in 
the  present  case,  and  the  convictitm  should  not 
be  upheld. 

No  one  appeared  in  support  of  the  conviction. 

Lord  CoLBBiSQB,  C.J. — ^I  am  opinion  that 
this  conviction  must  be  quashed,  on  the  gronnd 
that  evidence  material  to  the  issue  was  rejected 
by  the  court.  The  indictment  was  for  an  assault 
committed  by  the  prisoner  upon  a  woman  with 
intent  to  commit  a  r^ie  upon  her ;  and  the  qnes- 
tions  and  answers  that  were  rejected  were 
tendered  for  the  following  purpose ;  namely,  that 
the  woman  having  denied  that  she  had  had  con- 
nection with  the  mdividual  accused  of  assaulting 
her,  it  was  sought  ab  aliunde  to  prove  that  at 
certain  specified  times  and  places  before  the 
time  of  the  commission  of  the  all^^  offence,  shs 
had  volnntwnly  had  connection  with  the  prisoner. 
It  appears  to  me  clear  that  snch  eridenee  was 
admissible.  "Now,  it  has  been  held  over  and  over 
again,  that  where  evidence  is  denied  by  the 
prosecntriz  with  r^ard  to  acts  of  contnction 
committed  by  her  with  persons  other  thui  the 
prisoner,  she  cannot  be  contradicted.  The  rejec- 
tion of  such  evidence  is  founded  on  good  common 
sense,  not  only  because  it  would  put  very  cruel 
hardship  on  a  prosecntriz,  but  also  on  the  ground 
that  the  evidence  does  not  go  to  the  point  in  issue, 
that  point  b^ing  whether  or  not  a  criminal  assaolt 
has  been  made  upon  her  by  the  prisoner.  To 
admit  evidence  of  connection  previously  with 
persons  other  than  the  prisoner  wx)uld  be  plainly 
contrary  to  the  most  elementaty  mles  of  evi- 
dence ;  out  to  reject  evidence  as  to  the  particular 
person  is  another  matter.  Because  luit  oi^  does 
it  render  it  more  likely  that  she  would  or  would 
not  have  consented,  but  it  is  evidence  which  gees 
to  the  very  point  in  issue,  l^e  the  case  of  a 
woman  having  lived  without  marriage  for  two  or 
three  years  with  a  man  before  the  assault;  could 
it  be  contended  that,  had  she  denied  it,  proof  of 
that  sort  was  not  material  to  the  issue ;  and,  if 
material  to  the  issue,  that  if  denied  evidence  to 
contradict  it  could  not  be  given.  I  see  thst 
HuUock,  B.  is  reported  to  have  decided  practically 
the  very  point  upon  which  our  opinion  is  now 
sought.  That  appears  from  a  note  to  the  case  of 
Rex  V.  MaHin  (6  C.  A  P.  562),  where  the  case  of 
Rex  V.  AapinalliB  cited.  If  that  case  can  be  found 
it  is  directly  in  point,  bnt  like  Ur.  Addison  I 
have  looked,  and  I  confess  I  cannot  find  the 
case,  (a)  It  is  enough  tor  us  to  say,  however,  in 
the  absence  of  that  case,  that  tlte  decision  is 
common  sense ;  and  on  the  gronnd  not  only  of 

(a)  See  note.  tade.  ■ 
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snthoritT  but  of  good  Renae,  I  am  nf  opinion,  that 
ibis  evidence  ongbt  not  to  have  been  rejected, 
aod  that,  as  itinu  rejected,  the  conTictkm  nrnat 
be  quashed. 

Pollock,  B. — I  agree.  The  only  question  is, 
was  the  evidence  tendered  relevant  to  the  issue  ? 
If  it  is  onlv  as  to  evidence  of  character,  as 
evidence  with  regard  to  connection  with  other 
Bwn,  it  ia  inadmissible.  But  the  moment  it  is  to 
ihow  that  she  had  had  connection  with  the 
pnsniOT  prerionsly  to  the  asaanlt  it  becomes 
materia  eridence  and  must  be  admitted.  The 
coDTiction  mast  therefore  be  quashed. 

SnPHKNt  J. — I  am  of  the  same  opinion  entirely, 
and  have  hardly  anything  to  add.  I  think  that 
the  wingfat  of  aathority  was  decidedly  in  the 
direction  in  which  this  decision  will  place  it. 
Altboof^h  some  <rf  the  Mitborities  were  rather  in 
the  nature  of  dicta  than  of  absolute  judgments, 
I  did  not  think  when  I  wrote  upon  the  subject 
Uiat  there  could  be  much  room  for  doubt ;  but 
at  the  same  time,  in  the  absence  of  direct  autho- 
rity, I  did  not  feel  that  my  statement  could  be 
made  witbont  suggesting  that  there  might  be 
doabt.  Now,  however,  by  this  decision  the  doubt, 
if  it  existed,  is  removed.  I  may  add,  that  our 
observations  with  regard  to  evidence  as  to  con- 
nection with  other  men  being  inadmissible  are 
not  intended  to  exclude  or  conflict  with  the 
decisions  as  to  the  admissibility  of  evidence 
as  to  prostitution. 

Uathzw  and  Wills,  J  J.  were  of  the  same 
opinion.  Conviction  gttashed. 

Scdicitor  for  the  prisoner,  8.  F.  Butcher.Bxtry. 


Snpreme  Cmtrt  of  latrkaturt 


COURT  OF  APPEAL. 

Jan.  12  and  13. 
(Before  Lord  Esher,  M.R.,  Bowem  and 
Far,  L.JJ.) 

Th£  Owbks  CktLLKOi;  (appB.)  v.  The  Ovebsbebs 
or  THE  Focn  or  Ohobltov-ufov-Mbdlock 
(resps.).  (tt) 

Poor  rate — BaUahle  vdlae  — Premites  vesled  in 
tnutee*  for  $taiuiory  purpoaea — Inability  to  rent 
]>reint«es— Postt&Ie  tenant. 
Bfi  certain  private  Ada  of  Parliament  the  appeZ- 
}a'»t»  were  incorporated  for  the  purpoaee  of 
edaUithing  and  maintaming  an  editeational 
eoUiMe.  They  were  emvotMred  to  acquire  and 
hold  land  at  a  eiie  oMd  ereet  eoUege  buildinaa 
thereon,  hut  they  had  no  power  io  eeU  or  let  me 
tite  §0  acquired. 

The  aaid  eoUege  could  not  be  carried  on  at  a  profit 
at  a  eoUegiaie  inetittUion  because  the  neeeefory 
annual  etspetuu  would  alaaye  ex(Md  the  amount 
to  be  derived  from  etudmte' feet. 

The  mmeUanlt  having  in  mirtuance  of  their  Actt 
<4  JwlMnnenf  purcAoMd  in  fee  eimple  eaiain 
mid  at  a  tHo  for  fheir  CMlege,  and  having 
ereHed  buildinge  thereon  which  they  ueed  for  the 
purpoeee  of  a  coUege,  xoere  rated  by  the  reapon- 

(■)  Bi^wtad  br  A.  A.  Homxt,  Esq.,  Bwil>tar-«frJAT. 
Tat;LVLir.B.,14ae. 


dentt  in  reepect  of  sneh  land  and  premitet  on  a 
groat  ettimated  rental  of  3833^.  Upon  an  appeal 
by  the  appellanit  aaaiiut  the  rate  it  wot  found 
at  a  fact  that  the  eoUege  premitee,  if  let  for  any 
purpotea  to  which  {withotU  eontiderable  ttrueiural 
aXteraiiion)  f&ey  tosrs  capable  of  being  applied, 
would  not  let  for  more  than  130(H.  jMf  annum, 
whiA  uwwZd mdfce  the  rateablevalueiO&Sl.  Be.  8d. 
In  arriving  at  that  vahiaiion  the  appeUantt 
themaelvee  toere  not  taken  into  contideration  at 
pottible  tonantt.  The  amfeUantt  were  wiUin{f 
to  he  raied  iqwn  that  rateome  value,  hui  not  upon 
any  larger  amount. 

Held,  that  {attuming  iJie  apvellanta  to  be  rateable 
upon  more  than  a  nominal  amount),  the  rateable 
vtUue  muat  be  reduced  to  10631.  Bs.  Bd.,  hecavto 
the  a^peUantt,  being  themtelvee  unable  to  rent 
premitet  in  eonaequenee  of  the  ataiutory  provi- 
tiont,  were  properly  exduaed  from  contidercUion 
atpoteible  tenantt. 

Beg.  V.  School  Board  for  London  (55  L.  T.  Rm. 
N.  8.  384;  17  Q.  B.IHv.  738)  eseplained. 

This  was  an  oppoal  from  a  judgment  of  the- 

Queen's  Bench  Division  (Stephen  and  Smith,  JJ.)» 

reported  at  55  L.  T.  Rep.  N.  S.  737. 
Upon  the  special  case  stated  the  Queoi'a 

Bench  Division  (Stephen  and  Smith,  JJ.)  gave 

judgment  In  favour  of  Owens  Gcdlwe :  (55  L.  T. 

Bep.  N.  S.  737.) 
The  overseers  appealed. 

Sopwood,  Q.C.  and  GaghiU  for  the  overseers. — 
The  rental  of  13001.,  which  is  the  sross  annual 
rental  at  which  the  appellants  aa,j  they  ought  to 
be  rated,  has  been  arrived  at  without  referenca 
to  the  appellante  themselves  as  poesible  tenants, 
of  the  colu^  building^.  That  is  a  wrong  prin- 
ciple, and  has  been  decided  to  b«  so  : 


Li  that  case  it  was  held  that  the  School  Board 
itself  ought  to  be  considered  as  a  possible  tenant, 
and  the  valnea  oalenlated  npou  the  rent  vhiob 
the  board  might  roasooably  be  expected  to  give- 
for  the  premises  for  use  as  schools. 

Senn-Collintt  Q.C.  and  Smyley  for  the  Owens 
Coll^.— ^Fhe  governors  of  the  colle^  cannot 
possibly  be  teiunts  of  the  buildings.  They  have 
acquired  the  site  under  their  Acts  of  Parliament, 
and  those  Acts  in  effect  provide  that  the  site 
when  once  acquired  shall  be  held  for  ever  for  the 
puriJOBes  of  tne  colle^,  and  the  Acts  in  effect 
forbid  the  sale  or  transfer  of  the  site.  It  is  there- 
fore impoesible  to  consider  the  college  authoritiea 
as  themselves  possible  tenants  of  the  site  and 
buildings.   [They  were  stopped.] 

JSofnoood,  (2.G.  in  reply. 

L«d  EsHXK,  H3. — In  this  case  the  qneation 
really  seems  to  be  at  which  of  the  two  vailtiations 
found  in  the  special  case  the  Owens  College 
ought  to  be  rated.  The  case  does  not  oblige  qb 
to  decide  whether  the  apoellants  are  not  rateable 
at  all,  or  are  only  rateable  at  a  nominal  amount ; 
it  no  doubt  gives  us  tbe  opportunity  <tf  so 
deciding,  but  I  do  not  think  that  it  becomes 
necessary  to  decide  that  question,  inaamach  as 
the  appellants  are  willinf;  to  be  assessed  upon  a 
^rosB  estimated  rental  of  13001.  The  only^  ques- 
tion therefore  is  whether  the  assessment  is  to  be 
upon  a  gross  estimated  rental  of  13001.,  and  a 
rateable  value  of  1063/.  Qe,  Sd.,  or  upon  a  iarg^ 
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mm.  Now  paragrapli  12  <rf  the  special  ease 
■hoire,  and  tniB  was  the  Tiew  taken  1^  the  Divi- 
aiooal  Court,  that  in  aniTUt^  At  the  fignte  of 
ISOC^  die  arbitn^or  has  ahatamed  from  oonsider- 
mg  what  the  appelhutts  themselves  would  be 
willmg  to  give  as  a  rental  for  the  site  and  build- 
ings anpposing  that  they  themselTes  wanted  to 
beoone  tne  tenants  of  them.  In  that  case  it 
might  be  that  the  appellants  wonld  be  willing  to 
Ifive  more  than  anyone  else  beoaose  they  haTe 
important  duties  to  perform  nnder  their  Acts  of 
VarHsment,  to  which  such  a  site  and  buildings 
am  essential.  If  then  the  a^^llants  themselTes 
«an  be  considered  as  possible  tenants,  the  valua- 
tion has  berai  arrived  at  on  a  wrong  basis, 
becanse  that  consideration  has  been  left  out  of 
tiie  cilcnlation.  The  test  for  the  determination 
oi  the  qnestioa  whether  the  aj^ieUanta  oaa 
properly  be  considered  as  possible  ten«its  MWins 
to  mpend  upon  whether  in  our  view  of  their  Acts 
fiC  fazliament  they  can  legally  be  tenants  <d  their 
site  and  buildings  for  the  purposes  of  tbeir  Acts ; 
becanse,  if  our  view  i '  tlut  they  cannot,  then  I 
thi^  it  follows  that  chey  ought  to  be  excluded 
from  tl^  class  of  pobuible  tenants  of  the  premises. 
In  determining  the  question  whether  they  can, 
under  their  Acta  of  Parliament,  hold  the  site  as 
tenants,  I  need  not  examine  minutely  all  the 
{at)Ti8ionB  of  the  Acts.  There  may  be  no 
express  prohibition  against  their  takinfi;  lands  as 
tenants  the  purposes  of  a  site ;  but,  m  looking 
at  these  Acts  of  Parliament,  we  mast  bear  in 
mind  that  the  appellEuits  are  created  as  a  statu- 
tory corporation  by  the  Acts,  and  exist  only  for 
the  purposes  of  the  Acts,  and  that  consequently 
they  can  only  have  the  powers  which  are  given 
to  them  the  Acts.  It  seems  to  me  that,  look- 
ing at  the  terms  of  the  various  provisions  of  the 
Acta,  it  is  a  neoessary  implication  that  the 
governors  eonid  not  become  tenants  of  any  site 
for  the  porpoees  of  the  coUefffi,  but  that  tfae  only 
site  which  they  were  anthortsed  to  acquire  was  a 
■ite  which  th^  were  to  take  as  owners  in  fee 
aimpito.  It  seems  to  me  to  follow  from  this  that 
the  appellants  ought  not  to  be  taken  into  con- 
sideration as  among  the  class  of  possible  hypo- 
thetical tenants.  Are  they  to  be  taken  as  seekmg 
to  become  tenants  of  the  site  when  their  Acts  of 
Parliament  in  effect  say  that  they  shall  not  be. 
tenants  of  it  P  It  seems  to  me  that  the  proposi- 
tion itself  involves  the  answer  to  it.  I  abide  by 
the  view  which  I  clearly  bad  in  my  mind  in  the 
case  of  Beg.  v.  School  Board  for  London  (u&t  «up.). 
What  I  decided  in  that  ease  was,  that  the  School 
Board  ought  to  be  taken  into  aoconnt  as  a  poesible 
temuit  because  the  School  Board  oonld  be  tenant 
of  the  school  premises,  bat  I  went  on  to  say  this : 
"If  the  terms  of  any  statute  it  conld  not 
leoally  be  tenant  it  would  be  excluded  fnm  the 
cwcntation.**  I  confess  that  I  can  see  no  answer 
to  either  part  of  this  proposition.  If  the  parties 
can  be  tenants,  then  I  think  th^  must  be  taken 
into  consideration  as  part  of  the  class  of  possible 
tenants ;  but  if  they  cannot,  by  reason  of  some 
disal^ty  imposed  on  them  by  statute,  then  I 
oannot  escape  from  the  conclusion  that  it  is 
impossible  to  take  them  into  consideration.  That 
is  all  that  it  is  necessary  to  decide  in  this  case, 
and  I  go  no  further.  I  put  my  judgment  on  this 
Bole  ground,  that  the  arbitrator  was  ri^t  in 
exdnding  from  his  calculation  t^e  rent  which  the 
appellaats  tbanselvea  might  be  reasmiab^  ex- 


pected to  give  for  these  premises,  becanse  by 
reason  of  die  statntes  they  nevm  could  be  teunti 
of  the  premiseB.  I  think  dhia  case  is  a  ctmillaiy 
upon  the  School  Board  case,  Mid  f  oUom  htm  ik 
For  these  reasons  I  think  that  this  ai^>eal  must 
be  dismissed. 

BowBN,  L.J. — I  am  of  the  same  opinion.  The 
site  and  buildings  of  the  college  has  been  par- 
chased  by  the  appellants  and  has  passed  to  tnem. 
I  do  not  think  that  we  need  consider  wlutlier 
they  had  originally  power  to  rent  a  site;  they 
have,  as  a  fact,  bought  one,  and  they  can  neitiisr 
sell  it  nor  let  it,  but  must,  as  a  statutory  cor- 
poration, continue  to  occupy  it  for  their  statuUny 
purposes.  Looking  to  the  provisions  of  the  Acts 
of  Parliament  by  which  the  appellants  are  inoor>- 
porated  in  order  to  see  what  their  powers  are  and 
how  th^  are  limited,  it  appears,  Ithink,  to  have 
been  intended  that  thear  powers  oi  sale  and  leaa- 
should  be  confined  to  those  casee  expressly 
mentioned,  which  exclude  the  power  of  lettiiig  or 
selling  the  site  of  the  cc^ege  buUdings,  an^  in 
my  (pinion,  the  jirue  construction  of  uie  Acts  is 
that  the  appeUants  have  no  power  to  sell  or  lease 
that  site.  That  being  so,  bow  does  that  state  of 
things  affect  the  qnestion  of  rating  the  siteP 
Have  we,  in  the  terms  in  which  the  special  case  is 
stated,  any  material  for  holdii^  that  the  premises 
ought  to  be  assessed  more  highly  than  npon  a 
gross  estimated  rental  of  13001  ?  The  basis  of 
rating  Is  declared  by  the  Parochial  Assessment  Act 
to  be  an  estimate  of  the  net  annual  valne  of  the 
hereditament ;  that  is  to  say,  that  it  is  founded 
on  the  supposition  of  rent,  and  that  rent  is  sodi 
a  rent  as  pec^le  mm;ht  reasonably  he  expected  to 
pay  for  th»  hOTeaitament  fn»n  year  to  year, 
subject  to  nertain  deductions.  Now,  if  (he 
premises  were  so  circamstusced  that  they  never 
could  be  let  at  all  for  any  rent,  then  it  might 
perhaps  be  said  tiiat  thsy  could  not  properly  be 
rated,  but  we  are  not  asked  to  consider  that  view 
of  the  case  here.  In  estimating  the  rent  at  whidi 
the  hereditament  may  reasonably  be  expected  to 
let,  while  on  the  one  nand  you  must  not  take  into 
account  what  an  unreasonable  person  might  give, 
on  the  other  hand  it  seems  to  me  that  you  most 
take  into  consideration  the  fact  that  people  who 
have  statutory  duties  to  perform,  to  which  the 
premises  are  essential,  would  compete  for  tfae 
tenuicy.  So  that  if  any  class  of  persons,  whether 
bound  by  statute  to  obtain  the  use  of  such 
premises  or  not,  may  reasonably  be  expeci»d  to 
rent  the  premises,  then  their  existence  must  be 
taknt  into  Cfmstdnutton.  Tba,t  seems  to  me  to 
be  the  effect  of  the  case  of  Beg.  v.  School  Board 
for  London  (a&t  mm.).    Thererore,  the  mateml 

SBstion  which  we  lara  to  ccmsider  here  i^  hov 
T  the  governors  of  the  Owens  College  on^it  to 
be  excluded  firom  the  list  of  possible  tenuis  of 
these  premises.  I  think  that  they  must  be  alUh 
gether  excluded  from  the  class  of  persons  who 
might  reasonably  be  expected  to  give  a  mcA  far 
these  premises,  because  they  cannot,  as  matters 
now  stand,  ever  give  a  rent  for  the  site  and  baOd- 
ingH  of  their  coluge ;  they  never  can  be  asked  to 
give  one;  their  Act  of  Parliament  imposes  a 
fetter  npon  them,  the  result  of  which  is  that  tbey 
can  only  now  hold  the  premises  as  owners  in  fw 
simple.  We  then  must  consider  what  other 
possible  tenants  wonld  give  for  them,  and  we 
must  .consider  those  other  possiUe  traants  as 
f rttend  in  their  nee  o<  thft^j»remisea  by  the 
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resti  iot'long  existingimder  ibe  Acts  of  Parlwment 
mpptpBg  to  tba  ^ipellantfl,  and  as  tasHj  Kiving 
sncii  anntas  the  prevusM  woold  commukd  when 
tins  affected  the  atatntoiy  oonditiona,  and  in 
the  0tate  in  irhich  the  Act  of  Parlianumt  Bayi  they 
an  to  remain.  Upon  this  point  th«  armtrator 
who  has  stated  the  oasa  has  found  there^randents 
ttponi  the  oaae  out  of  court,  becanae  he  haa  found 
t£«t  no  tenant  wooU  give  a  rent  of  more  than 
19001.  for  A»  pnmim  m  they  eziat  for  any 
pnrpoa^  and  the  afwdhmta  do  not  to  rednoe 
'Ob  aflMBsment  faetinr  tkafe  ^urei.  Therefore^ 
WpHv^M'g  the  existence  of  Owens  College  from 
eonmdenition  in  this  aenae,  that  the  appdluits 
eaimot  be  ooDsidered  as  b^ng  tb»naUTea  in  a 
posititm  to  rent  the  prcmiaea,  I  am  of  opfanim  that 
the  joc^amt  of  the  eoort  below  was  right,  uid 
tint  tids  iRieal  mnafe  be  dismiaaed. 

Fkt,  L.J. — The  reapondenta  in  thii  oonrfe  nip* 
port  tiie  jadgment  ai  the  coort  below  hf  two 
Krgomeota.    IBlrst,  th^  aaj  that  there  nerer 
coold  be  anj  tenant  of  theae  premises  at  all  in 
ccKiaeqnenoe  of  the  restrictions  imposed  ^  the 
Acta  of  Parliament  which  deal  with  Owens 
CoU^,  and  therefore  that  the  premises  are  not 
rateable  at  all.   I  do  not  propose  to  go  into  that 
qaestioD.   Kext  they  say  that,  inasmnch  as  they 
are  incapable  of  hiring  premises  for  the  pur- 
poses  of  their  Acts,  they  cannot  properly  be  con- 
sidered as  possible  tenants  of  snch  premises,  and 
therefore  that  any  rent  which  they  might  reason- 
ably be  expected  togive  on^t  to  be  left  out  of 
the  consideration.  The  qnestion,  therefore,  seems 
to  me  to  be  wheUiar  the  gOTemora  are  pndiibited 
by  their  statatea  from  mring  a  site  for  their 
oqU^.  Lotting  to  the  Act  ox  1^0,  it  aiirpears 
to  me  that  it  contemphtted  not  the  foundation  of 
an  institution  which  conld  be  carried  on  in  a  hired 
bsflding,  but  the  establishment  and  maintenance 
of  a  oolhse  to  be  used  for  over  for  the  purposes 
of  education;  and  for  that  purpose  it  enables  the 
governors  to  acquire  and  hold  lands,  and  I  think 
we  language  clearly  points  to  the  establishment 
of  a  permanent  institutitm  and  stmctnre.  Under 
that  Act  the  goyemors  acquired  the  piece  of  land 
now  in  question,  and  then  agreed  with  the  trustees 
of  Owens'  will  that  the  original  Owens  College 
eetablished  under  the  trusts  of  the  will  should 
be  amalgamated  with  the  new  institution,  and 
that  the  lands  so  purchased  should  be  made  over 
to  the  governing  bod^  of  tbe  two  institutions ; 
tbat  agreement  waa  mcorporated  by  the  Charity 
Commiaaionera  in  a  scheme  drawn  up  by  them, 
which  aeheme  reraired  the  aanotion  of  the  Legis- 
latnre  ia  the  Act  of  1871.    It  seems  to  me 
tint  from  and  after  that  time  the  land  became 
dedicated  for  ever  as  the  site  of  the  buildings  of 
the  college,  and  that  the  appellants  are  now  in- 
capable of  liiring  any  other  lands  for  that 
purpose,  and  that  therefore  the  respondents  in 
ihis  conrt  are  well  founded  in  their  contention 
that,  being  prohibited  from  hiring  land,  they 
cannot  properly  be  taken  into  consideration  as 
possible  tenants.   I  therefore  think  that  this  case 
can  be  decided  upon  the  smaller  and  narrower  of 
the  two  arguments  pnt  forward,  and  that  the 
appeal  must  be  dismissed. 

Ajppeal  ditmuaed. 

Sc^oitors  for  the  appellants  on  the  case,  So%eer, 
Cotton,  and  Bower,  for  J.  P.  ABton  and  Ha/naood. 
Solicitors  for  respondenfas,  Hopwood  and  8om. 


Tuetdag,  Jon.  IB. 
before  Lord  Xbhbk,  H.B.,  Bowek,  and 
Fey,  L  JJ.) 

Beuidbz  v.  The  ICu  Ov  Imrujics  Cmttar 
LaasD.  (a) 

Jfortne  intmranee — Oeuk  admmcet — "  FuU  {nforatt 

adm.Ut9A**—19  060.  %  e.  37,  «.  1. 
Aj»Keg  qf  marim  tMimmoe  vhiA  uuwpm  eotlk 
adwmeet  on  a  sfctp  u  wUhm  19  Qeo,  2,  e.  87, «.  1: 

and  meh  a  fohof  tsoniaining  the  forms  **fviii 
int«ntt  adntw^ed    it  void  under  that  ffofuto. 
Smith  V.  Beynolds  (1  B.  ^  N.  221)  ami  De  IfaitoB 
V.  North  (18  X.  T.  Rep.  JT.  &  797;  L.  Bep. 
186)  fottowd. 

Tms  waa  an  wpeal  £rom  a  judgBMirt  oi  Foliook,  B. 

The  |daintin  brought  the  action  upon  a  policy 
of  marina  insurance  made  with  tha  defiendantSf 
who  were  a  joint-stook  oompany  regiaterad  in 
Bngland.  The  defendants  pleaded  tiiat  the  polkj 
was  void  under  19  Geo.  2,  c  87. 

By  19  Oea  2.  c.  37,  a.  1 : 

"So  usomiae  vhall  ba  nwde  hj  may  parson  or  peraona, 
bodiM  eorporats  poUtio,  cm  any  sUp  or  aUpa  bslnw* 
iag  to  His  Majeitf,  or  ai^  of  his  ■ahjaorU,  or  on  unj 
,  mwdhandiKs,  or  affaete,  Isdm  or  to  be  ladan  on 
of  anj  moh  ah^  or  abipa,  iotarest  or  no  faitarat, 
or  withoDtrnrthar  proof  eC  intaMstthan  tbe  PoUojr,  or 
by  way  of  eaniaf  or  wagerlnff,  ta  wittHmt  Eanefit  of 
BUTaae  to  ow  aasozer,  ud  •nanr  anehiiiBDmaaB  shall 
be  mm  and  TOtd  tn  all  inteataaa  d  pnipoaas. 

The  plaintiff  had  advanced  money  on  the 
seonritT  of  a  ship  named  the  Gatn^ord,  and 
entered  into  the  policy  in  question  with  the  defen- 
dants in  order  to  insore  such  advances.  The 
poli(7  stated  that  the  insuranee  was  upon  goods 
and  merchandise  upon  the  ship  Oatn^ord  tor  a 
certain  specified  vo^ge,  uid  th^  "  the  said  goods 
and  merchandise  for  so  much  as  concerns  the 
assured  are  and  nhall  be  125(9.  on  caah  adTanoes." 
In  tibe  margin  of  the  policy  were  tiie  words  **  full 
interest  admitted."  It  was  not  dia^ted  at  the 
trial,  or  at  any  tune,  tbat  tbe  plwntifC  had  made 
tbe  advaneea,  and  was  to  that  extent  interested 
in  the  ship. 

PoQock,  B.  gave  judgment  for  the  defendants 
upon  the  ground  that  the  w^ot  was  void  as 
being  a  policy  forbidden  hj  the  aoore-mentioned 
statute. 

The  plaintiff  appealed. 

Finlay,  Q.C.  and  SoUame  for  the  plaintiff.— 
The  words  in  the  margin  of  the  policy,  full 
interest  admitted,**  do  not  fairly  b^r  the  oon- 
atmction  which  the  learned  jadge  put  upon  them 
at  the  trial.  The  foir  and  reasonable  conslnno- 
tion  of  those  words  is,  that  the  full  amount  of 
the  interest  is  admitted,  and  that  the  quantum 
of  interest  need  not  therefore  be  proved.  Tbe 
effect,  then,  of  those  words  would  be  to  make  it 
a  valued  poliov  subject  to  the  proof  of  some 
interest.  [Lord  Ebheb,  1I.B. — What  would  there 
be  left  for  the  plaintiff  to  prove  P]  That  he  had 
advanced  money  upon  the  ship.  It  is  not  pre< 
tended  that  this  is.  as  a  fact,  a  wagering  polity, 
and  it  is  not  disputed  that  the  plamtifE  ts 
interested  to  the  full  extent.  Tbe  statute  does 
not  apply  at  all  in  such  a  case  as  this,  because 
this  IS  not  a  policy  of  insurance  upon  a  ship  or 
goods,  but  npon  advances.  [Lord  Eshee,  M.B. 
referred  to  De  Mattoa  v.  North,  18  L.  T.  Bep.  N.  S. 

(a)  BcpOTted  bjA-A.  HonooB,  Men^  Bwrrlst«rHrt-I«m 
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797;  L. Rep. 3 Ex.  185.]  Inth&tcasetheinsnrance 
MT&a  upon  the  profltR  of  goods,  and  that  was 
taken  as  part  ot  their  valae.  Smith  v.  BeynoleU 
<1  H.  &  N.  221)  and  AUkint  t.  Jupe  (36  L.  T.  B«p. 
N.  S.  851 ;  2  C.  P.  DiT.  376)  were  also  cited. 

Myhurgh,  Q.G.  and  Engliah  Sarriimt,  for  the 
defendants,  were  not  called  on. 

Lord  £sH£R,  — The  first  question  is, 
-whether  this  policy  is  within  the  statute.  Now 
cases  of  Smith  v.  Zeynoldp  (uhi  aup.).  Be 
MaUot  T.  North  (ubi  »up.),  and  AUJeinsY.  Jupe  {uJn 
<up.)  all  seem  to  show  that  for  this  purpose  the 
thtDff  on  which  the  ituinrance  is  made  is  the  thing 
'vhich  is  physically  at  risk  from  the  perils 
insured  against,  so  that  the  loss  of  that  thing 
inTOlves  the  loss  of  the  sabjeot-matter  of  the 
insnruiee.  In  this  case  the  plaintiff  was  inte- 
rested in  the  ship  to  the  extent  ot  his  adTances ; 
if  the  ship  was  lost  his  advances  were  lost  also, 
And  he  therefore  effected  an  insnrance  on  the  ship. 
I  think  that,  in  doing  so,  he  was  in  respect  of  his 
advances  effecting  an  insurance  upon  the  ship 
within  the  meaning  of  the  statnt^.  Now,  it  was 
saggested  on  the  part  of  the  plaintiff  that  this 
court  could  OTerrolB  the  decisions  to  which  I  have 
referred ;  hot  I  do  not  think  that  we  could  over- 
rule  them  now,  even  if  we  did  not  ac^ree  with  the 
reasoning  upon  which  they  were  based,  but  I 
think  that  the  decisions  were  right.  Then  the 
only  remaining  qnestion  is,  whether  this  policy 
does  that  which  the  statute  forbids  by  reason  of 
Its  hemg  a  policr  which  is  to  have  effect  "  without 
further  proof  of  interest  than  the  ^1107."  Now, 
the  words  are  "  fall  interest  admitted."  Those 
words  do  not  seem  to  me  to  amount  merely  to  a 
statement  that  the  value  of  the  interest  is 
admitted  to  be  a  certain  snm,  but  I  think  they 
imply  that  no  proof  of  interest  is  required,  the 
whole  being  admitted.  I  cannot  imagine  words 
which,  being  different  from  the  words  of  the 
statute,  more  exactly  represent  its  meaning. 
This  policy  is  not  void  as  a  gaming  and  wagering 
policy,  but  nevertheless  I  think  it  is  void  as  a 
forbidden  policy  by  reason  of  the  words  which 
forbid  insurances  "without  further  proof  of 
interest  than  the  polic-y."  I  therefore  think  that 
this  appeal  must  be  dismissed. 

BoTEN  and  Fby,  L.JJ.  concurred. 

Appeai  digmitted. 

Solicitors  for  the  plaintiff,  jSoUanu,  Son,  and 
Coward. 

Solicitors  for  the  defendants,  Garwood  and 
Stefhmuon. 

Saturday,  Bee.  14, 1886. 
(Before  Lord  Esher,  M.B.,  Lindlet  and  Lopes, 
L.JJ.,  assisted  by  Nautical  Assessoes.) 
The  Indus,  (a) 
K!6UUi<m — Steamehip  and  ligkUhijH-ComptiUory 
pHoUige — Inevitable  aeeiden^Negligenee—Onne 
of  proof. 

Where  the  plainttfft  in  a  coUiston  action  thovo 
thai  ^irveseel  woe  at  anchor  exhibiting  aprover 
liaht,  and  waa  etrvck  and  damaged  by  anotfier 
thip,  they  make  a  prima  facie  eaae  of  negligence 
againai  the  defendant%,  the  owners  of  the  $hip  in 
motion,  and  ike  burden  of  proof  upon  the  defen- 

*mt  Bmorted  br  J-  P-  Arpinjlll  and  Edtlis  AiPDiALL,  Bnn., 


dantt,  to  rebut  the  preeutnpHon  of  liabQUy,  i$  not 
diecharged  by  merelnj  proving  that  their  toof 
in  charge  of  a  pilot  by  eompulaion  of  law  toUhovt 
proving  that  the  cause  <ff  the  eoUieion  tooa  aold^f 
thefauUt(fthepilol. 
The  tteamekip  J.  having  eome  into  eoll!»o»  m& 
a  l^kfAipt  the  otmsrs  qf  the  Ir^Uikw  nei 
the  owner*       Oe  Z,  and  proved  wst  tibs 
Ughiekip  voae  at  the  time  of  tike  eoUuton  at 
an>sftor,  cmd  estkHtnimg  a  proper  light.  The 
defendantt  gave  evidence  thai  the  I.  tvae  indtargt 
of  a  eompweory  pUotj  and  that  aU  hit  orders 
were  obeyed;  that  the  1.  uhu  steered  hgtieamr 
steering  gear;  iltat  the  helm  toae  ttarboardei  in 
obedience  to  the  pHoVe  orders,  but  that  the  I.  failed 
to  answer  her  helm,  and  atraek  the  Ugitsh^. 
The  President  did  not  find  what  toae  the  cause 
the  eoUieion,  but  diemisted  the  action  on  the 
ground  that  the  plaintiffs  7md  made  no  am 
against  the  d^endants. 
Heid,  on  appeal,  that  the  plaintiffs  had  made  out  a 
primd  facie  ease  of  neyltj^ee  a^net  Ai^Di- 
danis  ;  that  the  dgendanls  had  neither  esfoUuksd 
that  the  eoUiaion  was  due  to  inevitaitte  aeadeai,  or 
the  fattU  of  the  pHot,  and  that  iher^ore  the 
platntiffs  were  entitled  to  judgment. 
This  was  an  action  t»  peraonam  by  the  coiporip 
tion  of  Trinity  House,  as  owners  of  the  ChrdJer 
lightship,  against  the  owners  of  the  screw  Kteem- 
ship  Indus,  to  recover  damages  occasiooed  by  a 
collision  between  the  Indus  and  the  lightship  on 
the  20tfa  Jnne  1884. 

The  plaintiffs  proved  that,  at  abont  11.45  p.m. 
on  June  20, 1884,  the  Oirdler  lightship  was  lying 
in  her  usual  position  in  the  Thames,  and  showiiig 
her  bright  revolving  light ;  that  the  weather  ms 
fine  and  clear ;  that  the  Indus  was  seen  bearing 
north,  and  half  a  mile  distant,  heading  for  the 
lightship;  that  she  came  on  without  anyalterip 
tton,  and  with  her  stem  struck  the  starboard  side 
of  the  li^tship  and  sank  her. 

The  evidence  on  behalf  <^  the  defendants  was 
as  follows :  Shortly  before  11.45  p.m.  on  the  20th 
June  1^4.  the  Indue,  a  steamship  of  1615  tons 
net  reg^ter,  was  in  the  entrance  to  the  river 
Thames  in  the  conrse  of  a  voyage  from  London  to 
Qneensland,  laden  with  a  g^eral  cargo,  and 
carrying  about  400  passengers.  The  weither 
was  fine  and  clear.  The  Indus  was  in  charge 
of  a  pilot  by  compulsion  of  law.  Shortly  after 
the  Indus  had  passed  the  Shivering  Sand,  bar 
conrse  was  by  the  pilot's  orders  altered,  so  that  the 
OirdUr  lightship  was  brought  to  bear  ri^t 
ahead.  When  the  lightship  was  half  a  mile  distant, 
and  still  right  ahe»d,  the  pilot  ordered  the  helm 
to  be  put  to  starboard,  and  then  put  hard*sr 
starboard.  Both  these  orders  were  obeyed,  bat 
the  head  of  the  Indua  did  not  pay  off,  and  when 
the  lightship  was  about  300  yards  distuit,  and 
still  bearing  right  ahead,  the  pilot  ordered  the 
helm  to  be  put  nard-aport,  and  ber  engines  to  be 
stopped  and  reversed  full  speed  astern.  Bat 
before  these  orders  had  any  effect,  the  Indus  with 
her  stem  struck  the  litrhtship  amidships.  The 
Indus  was  being  steered  by  steam-steenng  ges^t 
and  this  was  her  first  voyage.  She  had  been 
built  at  Dundee,  and  brought  round  frtfm  there 
to  Xfondon.  The  steering  gear  had  acted  well 
from  Dundee  to  I/ondon,  on  the  voyage  down  the 
river  till  the  collision  hi^pened,and  sabseqneodx 
on  the  voyaffe  to  iQTifiimJiiiii   ^Th»  fadmnBSn 
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Sir  Richard  Webtter,  Q.C.  (A.-G.)>  «od  BuekniU, 
Q.G.  for  the  plaintiffs. 

Pinlay^  Q.C.  Hid  Kemudift  Q.C.  for  the  defen- 
dants. 

The  President. — The  qnestion  in  this  case  is 
whether  or  not  the  master  or  crew  of  the  Iitdtu 
cmsed,  wholly  or  partly,  hj  contributory  negli- 
genoe  this  catastrophe.  I  have  not  before  me  as 
■a  issue  in  die  case  whetber  or  not  the  pilot 
oanMd  the  coUisim.  That  is  only  indirectly  in 
fpiestion.  It  was  at  first  sunested  hy  the  plead- 

X thnt  the  awners  of  the  Indu$  caased  the 
ion,  or  had  contributed  to  it  by  not  providing 
the  InduM  with  proper  steering  gear ;  bnt  that 
charge  has  been  abandoned  by  the  Attorn^- 
(himni.   The  next  thing  is,  that  it  is  clear  that 
this  vessel  was  under  the  charge  of  the  pilot,  and 
I  hare  absolutely  no  evi<^nce  that  hia  orders 
were  not  obeyed.   On  the  other  hand,  I  have 
evidence  of  the  clearest  kind  by  the  master  and 
the  second  officer  of  the  Jndut  that  the  pilot's 
ord«i3  were  obeyed ;  and  the  pilot,  who  has  been 
called,  and  who  of  oonrse  must  know  that  his 
■kill  is  being  questioned,  has  not  asserted  that 
hia  orders  were  not  obeyed.   Further  than  that 
in  the  vndaaoe  which  he  last  gave— he  was  dis- 
creetly leffennquestioned  npon  the  subject  by  the 
Attomey-GenOTi^ — in  answer  to  qnesLions  by  Ur. 
Unlay,  he  by  implication  admitted  that  hia 
orders  had  been  cbe^^ei.   It  is  suggested  that, 
from  the  previous  history  of  this  short  voyage, 
I  am  to  infer  that  it  was  by  reason  of  some 
de&uUt  on  the  part  of  the  steersman  that  the  vessel 
did  not  answer  her  helm  immediately  before  the 
collision.   That  is  based  npon  the  fact  which  is 
admitted,  that  on  one  occasion  a  man,  who  had 
been  at  the  helm  coming  down  the  river,  had  been 
removed,  because  as  a  matter  of  fact,  whatever 
the  cause,  an  order  having  been  given  by  the  pilot 
the  manoenvre  ordered  oy  him  had  not  been 
effected,  and  it  appears  to  have  been  assumed 
that  that  was  because  the  man  at  the  helm  had 
not  known  how  to  discAiarffe  hia  duties,  and  had 
not  in  fact  discharged  his  dnties  of  ob^ing  the 
order  of  the  inlot.   First  of  all,  I  will  assume 
that  it  was  because  the  man  did  not  know  how 
to  discharge  the  duties  of  a  steersman.   If  it  was 
so  either  once  or  twice,  it  is  plain  that  the  man 
had  been  replaced  by  somebody  else,  and  that 
somebody  ebe  is  not  shown  by  any  evidence  not 
to  have  "known  how  to  steer.   There  is  positive 
evidence  that  the  orders  which  were  given  by  the 
|nlot  were  obeyed  by  the  man  at  the  wheel,  lliere 
IS,  however,  this  further  observation  to  be  made. 
1^  has  been  elicited  by  the  Attorney-General  for 
some  purpose  which  I  do  not  understand  that 
one  or  another  of  the  men  who  were  removed 
from  tbe  wheel  said  when  removed,   "I  know 
how  to  steer  as  well  as  you  do."   From  which  it 
was  sn^gested  that  the  man  was  by  implication 
■qring  it  was  no  fault  of  his,  but  was  the  fault  of 
the  steering  gear.   It  appears  then  that,  there 
heinK  proper  steering  gear  supplied,  as  is  now 
admitted,  the  pilot*?  orders  were  obeyed.  Then 
there  is  the  &ct  that  the  vessel  did  not  answer 
her  helm.  This  snbject  has  been  considered  quite 
recently  in  the  case  of  TJ^e  European  (5  Asp. 
Mar.  Law  Ca«.  4.17 ;  62  L.  T.  Rep.  N.  S.  868 ;  10 
P.  Div.  9d)  by  my  brother  Bntt.   In  that  case 
the  facts  were  very  similar  with  this  difference, 
that  there  the  apparatus  had  been  found  defec- 
tive on  the  previous  visage,  and  on  that  ground  i 


my  brother  Bntt,  while  he  held  that  the  owners 
would  not  have  been  liable  it  the  failure  of 
the  steering  gear  had  occurred  for  the  first  time, 
vet  he  held  they  were  liable  because  they  had 
oad  a  warning  that  this  vice  was  in  the  steering 
gear,  and  that  therefore  they  ought  to  have  talran 
steps  to  repair  it.  There  is  a  complete  absence 
of  any  such  evidence  in  this  case.  It  has  been 
proved,  and  it  has  not  been  sought  to  impeach 
the  evidence,  that  this  steering  gear  had  served 
perfectly  well  in  bringing  the  ship  up  fmm 
Dundee,  and  that  it  had  answered  po^ectly  well 
on  the  trial  trip.  There  only  remains  what  hap- 
p^ed  when  the  Indus  was  approaching  the  light- 
ship, and  it  seems  to  me  to  oe  clear  that  there 
was  nothing  which  occurred  then  which  rendered 
it  the  duty  of  those  navigating  to  stop,  because 
I  have  no  doubt  that  they  did  really  and  truly 
believe  that  it  was  because  the  man  or  men  had' 
not  steered  properly  that  the  vessel  did  not 
answer  her  helm.  It  is  quite  possible,  from  the 
man's  remonstrance  abonc  knowing  how  to  steer 
as  well  as  anybody  else,  that  there  might  have 
been  a  defect  in  the  steering  gear,  but  as  that 
had  not  been  brought  to  the  notice  of  anybody 
up  to  th^  time— I  am  only  putting  this  forward 
as  a  conjecture— I  cannot  hold  tJiat  there  was  any 
negligeooe  on  the  part  of  those  in  chu^  of  the 
vessel  in  continuing  the  voyage  until  this  hap* 
pened.  I  have  already  pointed  out  that  it  is  not 
necessary  for  me  to  say  whether  or  not  the  pilot 
was  to  blame.  It  is  possible  that  the  cause  of 
the  catastrophe  may  have  been  something  not 
accounted  for,  and  it  would  appear  from  this  case 
of  The  Euroj^n  {ubi  *up.)  that  these  accidents 
do  happen  with  the  bef-t  esteemed  machinery.  It 
is  poBbible  that  something  or  other  did  happen 
to  the  steering  gear  which  caused  her  not  to 
answer.  I  repeat  this  is  quite  outside  what  I 
have  to  determine,  and  I  must  add  that,  though 
the  qnestion  is  not  whether  or  not  the  pilot  was 
to  blame,  the  assessors,  whose  valuable  assistance 
1  have,  incline  to  the  opinion  that  the  collision 
did  arise  from  the  default  of  the  pilot ;  but  I 
repeat,  I  do  not  give  my  decision  on  that  point, 
because  it  is  not  the  question  b^bre  me.  A  good 
deal  has  been  said  about  the  helmsman  not  being 
called.  Undoubtedly,  if  I  had  thought  that  the 
evidence  given  left  the  matter  in  dwio,  I  should 
have  been  influenced  by  the  fact  that  he  had  not 
been  called ;  but  when  I  have  the  clear  and  dis- 
tinct evidence  of  the  master  and  second  mate  that 
the  orders  of  the  pilot  were  in  fact  obeyed,  I 
come  to  the  conclusion  upon  the  whole  that  the 
case  has  not  been  establisned  against  the  defen- 
dants. 

Bncknill,  tor  the  plaintiffs,  referred  to  the  case 
of  r/w  Buckhurst  (46  L.  T.  Rep.  N.  S.  108 ;  6  P. 
Div.  152 ;  4  Asp.  Mar.  Law  Cas.  484).  and  asked 
that  the  plainttfb  should  not  be  condemned  in 
costs. 

Finlay,  Q.C.,  for  the  defoidantB,  contra. 

Tbe  P&ESIDKVT.— I  am  not  much  impressed  b^ 
Mr.  BiickniU*8  contention,  that  this  case  is 
analogous  to  a  case  of  inevitable  accident.  It 
appears  to  me  that,  on  the  first  view  of  this 
collision,  it  would  be  the  pilot  who  was  in  charge 
who  occasioned  it ;  bnt  I  sunpose  that,  because 
pilots  are  not  able  to  pay  the  damages,  it  was 
sought  to  make  the  owners  of  the  vefeselpey,  and 
that  attempt  has  been  unsuccessful,  Theplain- 
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tiffs  have  failed  to  establish  that  there  was  any 
blame  on  thf  part  of  the  defendants,  and  the^ 
mnst  take  the  ordinary  consequences  which  attaon 
to  litigants  who  fail  to  establish  their  case. 

From  this  decision  the  plaintiffs  appealed. 

Sir  lUchard  Webtter,  Q.C.  {A.-G.)  and  BueknUIr 
Q.C.  in  snpport  of  the  appeal. — The  learned 
!nfisident  was  wrcmg  in  flndin^^  that  the  plaintiff 
had  not  established  a  case  against  the  defendants. 
On  showinK  that  their  vessel  was  at  andior  and 
exhibiting  a  pn^r  light  they  made  oat  a  primd 
Jaoia  case  of  n^ligenee  against  the  defendants. 
They  have  not  disproved  that  prima  f  tide  case, 
and  therefcMre  the  plaintiffs  are  entitlad  to  jndg- 
nent: 

I1k«  Baiavitr,  2  W.  Bob.  407 ; 

BiU  T.  amUli,  39  Coaneotioat  Bep.  906. 

All  the  defendants  have  proved  is  that  their  ship 
was  CMupalsorily  in  charge  of  a  pilot,  bnt  the 
President  has  expressly  refrained  from  finding 
that  it  was  at^y  his  Iralt  wUch  cwieed  the 
ooUinon.  He  has  aimimed  it  was  upon  the  plain- 
tifb  to  ivore  the  cause  of  the  ooUwion,  and  has 
left  that  cause  tn  dnhio.  It  ia  sabmitted  that 
the  snggeation  of  inevitable  accident,  foanded 
upon  the  assompton  that  the  steerinf^  gmr  buled 
to  act  oa  Hm  particolar  occwion,  is  mcmiBistent 
with  the  feots.  The  steering  gear  previously  uid 
■nbseqnently  acted  properly.  The  trae  inference 
to  draw  is,  that  the  pilot's  orders  were  never 
obeyed  at  all.  Tt  is,  nowever,  snffioieofe  to  say 
that  the  defendants  have  iiot  discharged  the 
harden  of  proof  which  lay  upon  them,  and  thoe- 
fore  the  plaintiffs  are  entitled  to  jndginent : 
7h»  LttdklOo,  8  Wm.  Bob.  SIO ; 
3%»  Clydt  JtavigaUon  Compaww  v.  Sarvlay,  36  L  T. 

Bop.  N.  &  879;  1  App.  Cm.  TOO;  8  Asp.  Mar. 

I*w.  Cm.  890. 

Sir  WmUar  PkiUimore  and  Kennedy,  Q.C,  for 
the  renpondeuts,  contra. — ^Though  the  onus  lay 
upon  the  defendants  to  prove  either  that  the 
eoUisioQ  was  due  to  the  nnlt  of  the  pilot  or  an 
inevitable  accident,  yet,  inasmuch  as  their  evidence 
had  pat -the  matter  tn  dtthio,  they  wore  entitled 
to  jadgment : 

jBoKoa,  8  Kotes  of  Cm.  206 ; 
7%«  Q«org«,  4  Notes  of  Cu.  161. 

The  President  has  found  that  the  collision  was 
due  to  either  of  these  two  caoaes,  for  neither  of 
which  the  defendants  would  be  liable.  The 
defendants  have,  therefbre,  discharged  the  onus 
which  was  upon  them,  and  the  onus  of  proving 
negligence  on  the  part  of  their  servants  causing 
or  contribating  to  the  collision  lay  upon  the 
plaintiffs : 

Tht  Daiot,  87  L.  T.  Bep.  N.  S.  137 ;  3  Asp.  Mar. 
IawCm.477. 

BackniU,  Q.C.  in  reply. 

Lord  EsHEH,  M.R. — I  am  of  opinion  that  in 
this  case  the  ^fendants  hare  not  discharged  to 
our  satisfaction  the  burden  of  proof  which  was 
upon  them.  This  is  an  action  for  collision,  and  the 
action  is  brought  against  the  owners  of  a  steamer 
which  at  night  timeTan  into  a  vessel  at  anchor. 
It  was  incumbent  upon  the  plaintiffs  to  make  out 
a  prima,  facie  case,  one  which  if  unanswered 
would  entitle  them  to  judgment.  They,  in  order 
to  satisfy  the  Imrden  of  proof  which  was  upon 
them,  gave  evidence  that  their  ve^isel  was  at 
anchor  and  was  showing  a  proper  light.  Under 
these  circumlttances,  the  deiradants*  vessel  being 
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in  motion,  in  my  opinion,  and  a«  it  has  been 
frequently  held,  the  plaintiffs  bad  established  a 
primd  facie  case  of  negligence  against  the  defen- 
dants* vessel.   It  is  the  duty  of  a  vessel  in  mofeian 
to  keep  dear  of  one  at  anchor,  if  the  latter  ean 
be  seen,  and  if  she  does  not  keep  clear  of  her  then 
she  must  show  good  cause  for  not  doing  so.  In 
this  case  the  snip  at  anchor  having  •hon  a 
pn^ier  and  snffimmt  light,  the  circnmatMMsa  are 
]Qst  the  aame  aa  if  the  oidUaion  had  happened  in 
midday,  and  can  any  man,  not  as  a  nwMer  of 
law,  bat  of  commtm  aenee,  snppoae  that  ia  net  a 
primd  fade  case  of  negligenoe  P   llmrefore  hm 
the  plaintiffs  have  proved  a  primd  faei*  erne  at 
negligence,  and  if  it  was  not  anewered  b;^  conater- 
vailing  evidence  they  are  entitled  to  jndgmat. 
In  what  way  conld  the  plaintiffs*  case  be  answeredF 
The  defendants  coold  say  they  did  eTRythi^ 
that  could  be  done  by  careful  seamen,  bat  that 
some  overwhelming  storm  occurred  which  pre- 
vented the  ship  from  being  navigated  es  she 
ought  to  have  been.   They  coold  say  that  an 
entirely  nnforeseen  accident,  which  coold  not 
have  been  prevraited  1^  proper  maiiagemeatr 
occurred  to  the  machinery  with  the  same  rontH. 
There  are  many  other  things  which  mi;^  be 
classed  under  tfa«  head  of  law  Enown  as  inevitaUt 
accident,  which  is  a  well-known  ezpreaaion,  ant 
though  it  may  not  be  philoaopfaif»Ily  correot 
answers  its  purpose.   If  tne  ship  which  ia  vrnaf 
facie  in  the  wrong  seta  up  the  defmoe  of  inent> 
able  accident  she  must  prove  it,  and  the  burden  of 
proof  rests  upon  her  to  show  that  the  collision  was 
the  result  of  an  inevitable  accident.     In  the 
ent  case  the  learned  Fnsidoit  seems  to  have 
it  an  open  {question,  an  alternative,  whether  or 
not  this  collision  was  caused  1^  an  inevitaUe 
accident.   The  inevitable  accident  suggested  is, 
that  the  machinery  was  ont  of  order ;  Uiat  is  to 
say,  that  though  it  bad  previously  been  working 
pei^ectly  well,  something  occurred  at  the  partioe- 
lar  moment  of  the  collisinn  which  prevented  it 
from  doing  that  which  everyone  might  reasoa- 
ably  expect  it  woold  do.   He  has  left  that  open 
as  an  alternative  but,  in  my  opinion,  thne  vu  no- 
evidence  to  anpportsnch a  snsgeatifm.  Itis  mi 
that  the  machineryaeted  well  mmDnndeeto  Loo- 
don,  down  theThunes,  till  the  aooid«it  hi^^Msd, 
and  afterwards  on  the  visage  to  AnstrtUk 
It  is  therefore  necessary  to  presume  that  aa  in- 
evitable accident  happened  once,  and  once  onl7, 
and  that  at  the  most  critical  moment.    In  mf 
humble  opinion  there  is  no  evidence  to  snpport 
such  a  presumption.   Therefore  this  altenutiTe 
did  not  exist,  and  the  defendants  never  prored 
the  defence  of  inevitable  accident.  In  what  other 
way,  then,  could  the  defendants  discharge  tbnr 
burden  P   They  could  show  that  they  had  a 
licoised  pilot  on  boud,  that  he  was  there  by 
compulsion  of  law,  and  that  the  accident  occarred 
solely  through  his  negligence.   They  must  gjw 
evidence  which  if  unanswered  woufd  prove  tbat 
proposition.   In  my  opinion  they  most  shoir  that 
the  fimlt  was  one  in  ng^rd  to  tne  navigation  of 
the  ship  as  to  the  steering,  because  that  is  the 
principal  matter  over  which  the  pilot  has  a  cen- 
trol,  that  the  collision  was  due  to  his  &oIt  aioae, 
and  that  he  at  the  time  was  in  charge  of  the 
navigation.    If  they  prove  that  the  pilot 
orders,  and  that  his  orders  were  obeyed,  tber 
make  out  a  ^-irndfaeie  case  of  negligenoe  on  hit 
part.   Bnt  if  they  only  prove  thht  the  n'^  gav* 
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orders  without  »iao  proving  that  thejr  were  obeyed, 
th^  do  not  even  make  oat  a  vnmd  facie  case 
that  the  collision  was  solely  the  fanlt  oi  the  pilot. 
By  such  evidence  they  perhaps  may  show  that  the 
pilot  was  in  &nlt,  bnt  they  do  not  show  that  the 
IHlot  yna  solely  in  fanlt.  In  the  present  case  they 
rave  evidence  that  the  pilot  gave  the  orders  as  to 
tbe  steering  of  the  vessel,  and  that  they  were 
immediately  obeyed.  Bat  the  qnestion  is  whether 
they  gave  sach  evidence  as  the  conrt  can  accept. 
Tbe  evidence  is  that  the  machinery  acted  well 
before  and  after  the  collision.   According  to  the 
«Tidence  the  pilot  was  steering  bo  as  to  bring  the 
Ugfatsbip  rimt  ahead,  aboafc  two  miles  oft  He 
«(nitinned  toaA  coarse  until  witiiin  h^f  a  nule,  or 
aomevhat  less,  Mid  at  this  time  we  on  the  evid«ioe 
have  come  to  the  conclusion  that  he  ordered  the 
helm  to  be  pat  hard-a-starboard.   I  cannot  doubt 
amelf  that  if  that  order  was  given  half  a  mile 
off,  and  it  was  obeyed  at  once,  and  nothing  was 
4one  to  counteract  it,  the  steamer  would  have 
gone  clear  of  the  lightship.    Now  comes  the 
qnestion,  was  that  order  ob^ed  P    It  is  for  the 
deiendants.  cm  whom  tbe  bnraen  of  proof  lies,  to 
show  that  it  was  obeyed.   Have  they  satisfied 
that  burden?   The  captain  and  mate  said  it  was 
«beyed.   The  mate  said,  "  I  looked  and  saw  the 
man  put  the  helm  over  hard-a^starboM-d,"  bat  he 
added  "  the  ship  did  not  alter  her  cxmrse."  Hia 
«ndai«8  means  that  tha  thip  did  not  alter  her 
course  until  the  moment  she  stmok  the  lightship. 
On  this  wo  have  pat  this  question  to  our  assessors, 
**  ABsnnung  that  the  helm  was  hard-a-starboarded 
ai  a  distance  of  half  a  mile,  is  it  possible  that 
the  ship  could  not  have  answered  her  helm  so 
that  the  officer  must  have  seen  itP"  They 
answer  No.    Therefore  the  weak  point  in  tli^ 
evidence  of  the  second  mate  is  this :  He  says,  "  I 
'know  the  helm  was  put  hard-a-starboard,"  bat 
immediately  adds  something  which  seems  to 
surest  tl^  it  was  not  put  hard-a-starboard. 
It  IS  impossible  to  account  for  the  ship  not 
altering,   except  ou  one  of  two  snppositions, 
ather  that  the  machinery  had  no  effect  upon 
the  ship,  or  that  the  helm  was  not  in  lact 
pat  lukrd-a-starboaid.   It  is  important  to  notice 
that  the  Iwlmsmaa,  who  eoald  luhve  said  whether 
he  put  the  helm  hard-a-starboard  or  not,  was  not 
c^ed.   I  do  not  sot  he  was  not  called  through 
any  fault  of  the  defendants ;  hat,  however  it  is, 
their  ease  is  open  to  this  criticism,  that  their 
■eridence  that  the  helm  was  hard-a-starboarded  is 
supplemented  by  the  evidence  that  the  order  was 
not  effective.   To  my  mind,  tbe  inference^  is,  that 
^e  order  was  not  obeyed,  nnless  there  is  some- 
thing else  to  show  that,  even  if  it  was  obeyed, 
it  was  counteracted.   Bat  the  evidence  is  that, 
•even  at  the  moment  of  the  collision,  the  helm  had 
not  been  got  over  to  hard-a-port,  though  the  pilot 
had  BO  oraered  when  he  saw  the  likelihood  of  a 
-oc^sicm  arising.  We  come  to  the  oonclnsion  that 
nothing  was  done  which  would  counteract  the 
■effect  of  tbe  hard-a-starboard  order  if  it  had 
been  obe^ ;  and  that  the  order  to  hwd-a-pdrt 
WBB  given  at  a  time  when  it  had  no  effect. 
So  fat  iron  mgntiag  with  the  leaned  FreBident 
-that  thm  was  a  doable  alternattre,  it  seems  to 
ms  that  the  evidence,  when  carefally  considered, 
inorn  with  »  reasonable  certainty,  snfBcient  lor 
tin  oouit  to  act  on,  that  the  order  to  pui  the 
Mm  hard-a-starboard  wae  given  nearly  half  a 
wSiB  hook  the  l^taMp^  ami  (hat  it  was  not 


in  fact  obe^^ed.  I  myself  think  it  would  have 
been  better  if  the  pilot  had  given  the  order  more 
than  ImU  a  mile  off ;  but,  if  the  disobedience  to 
the  order  contributed,  as  I  think  it  did,  to  the 
collision,  it  cannot  be  said  that  it  was  caused 
solely  by  the  default  of  the  pilot,  and  therefore 
the  defendants  fail,  because  they  have  not  satisfied 
the  burden  of  proof  which  lay  upon  them.  With 
the  greatest  deference  to  the  learned  President, 
I  cannot  understand  that  part  of  his  judgment 
where  be  says  that  judgment  ought  to  be  given 
against  the  plaintiffs,  because  they  did  not  make 
out  their  case.  I  think  they  did  make  out  a 
primd  facie  case,  and  the  only  thing  that  remained 
to  be  tried  was  whether  it  was  rebutted  by  the 
defenduits.  I  do  not  think  tlwy  have  rebutted  it. 
With  regard  to  the  eases  which  have  been  cited 
at  the  bar,  none  of  them  seem  to  be  contrary  to 
the  proposition  I  have  laid  down — that  where  a 
prima  facie  case  of  this  sort  is  made  out  by  the 
plaintiffs,  and  the  defendants  rely  on  compulsory 
pilotage,  they  must  prove  two  things  at  least : 
that  the  default  was  in  the  steering,  and  that 
the  orders  as  to  that  were  given  by  the  pilot, 
and  were  obeyed.  The  case  in  the  House  ox 
Lords  of  TIi6  Clyde  Navigation  Company  v. 
Barclay  (u&i  tup.)  amounts,  in  my  opmion,  to 
this,  _that_  where  the  plaintiffs  make  out  a 
prima  faeie  case,  and  the  answer  is,  that  the 
defendants  are  exempt  from  liability  on  the 
ground  of  compulsory  pilotage,  and  they  give 
evidence  which  primd  faeie  proves  Uiat  the- 
aocident  was  solely  the  fault  of  the  pilot  who 
was  in  charge  of  the  ship  by  compufeion  of  law, 
the  burden  of  proof  is  then  shifLed  back  on  to 
the  plaintiffs  if  they  allege  that  the  defendants 
were  guilty  of  some  other  act  of  negligence. 
That  is  ail  the  House  of  Lords  there  decided ; 
it  does  not  alter  the  general  and  long  accepted 
rules  as  to  the  burden  of  proof  which  I  nave 
already  stated.  For  these  reasons,  I  think  that 
this  appeal  should  be  allowed. 

LiHDLBY,  L.J.— I  am  of  the  same  opinion.  The 
difficulty  in  this  case  is  to  find  out  what  was  the 
cause  of  the  collision.  Here  is  a  lightship  at 
anchor,  exhibiting  proper  -lights,  and  she  is  run 
into  by  a  steamer  in  fine  and  dear  weather.  The 
primd  facie  case  is  that  the  collision  was  dae  to 
the  nwligence  of  some  tme  on  board  the  steamer. 
Now  we  evidence  satisfies  me  that  lAte  steamer 
was  not  navigated  according  to  the  pilot's  orders. 
A  theory  of  inevitable  accident  was  suggested,  in 
support  of  which  I  can  see  no  evidence  at  all.  So 
far  as  we  can  ascertain,  the  steering  apparatus 
had  previously  and  subse<^uently  acted  properly, 
but  it  is  suggested  that  it  may  not  have  acted 
properly  on  this  occasion.  That  is  a  mere  sugges- 
tion. The  evidence  is  that  the  pilot  gave  the 
orders  starboard  and  hard-a-atarboard,  and  yet 
nobody  observed  the  ship  alter.  If  that  is  so  it 
is  inconceivable  that  the  pilot's  orders  can  have 
been  complied  with.  I  am  quite  aware  that  the 
captain  and  mate  sa^  that  they  were,  but  it  is 
preved  to  demonstntUML  that  that  cannot  be,  and 
I  decline  to  accept  thnr  evidanee  on  that  point. 
If  so  the  allegation  tliat  the  steamer^B  crew  were 
to  blame  is  made  oat.  Bnt  the  evidence  does  not 
stop  there.  It  may  be  that  Uie  pilot  was  to  blame. 
If  the  ooorse  of  the  steamer  was  not  changed,  I 
cannot  see  why  he  did  not  stop  the  engines 
sooner,  but  that  does  not  exonerate  the  defen- 
dants, lor  tlw  reasons  I  have  given,  ^qo9)e^^|]^ 
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ccmclosiou  therefore  that  whatever  roaj  have  been 
the  fault  of  the  pilot,  the  defendants  were  guilty 
of  neeligencei  and  that  this  appeal  mnst  be 
allowed. 

Lopes,  L.J. — In  order  to  make  ont  that  this 
collision  was  solely  the  pilot's  fanit  the  defen- 
dants mast  show  that  his  orders  were  executed 
hy  the  crew,  and,  unless  they  established  that,  they 
do  not,  in  my  opinion,  make  out  that  which  they 
are  called  upon  to  prove.  There  is  a  good  deal  of 
evidence  that  the  pilot's  orders  to  the  helm  were 
obeyed,  but  there  is  also  the  fact  that  though 
these  orders  were  given  nearly  half  a  mile  off  the 
ship  did  not  in  any  way  alter  her  course.  How 
can  that  be  accounted  for  P  Either  there  must 
hare  been  something  wrong  with  the  steering 
gear  or  those  orders  could  not  have  been  obeyei 
The  evidence  is  that  before  and  after  the  collision 
the  steeriug  gear  acted  perfectly.  It  is  impos- 
sible therewre,  to  m^  mind,  to  say  that  the  steer- 
ing gear  had  anythmg  to  do  with  this  collision, 
bat  ft  seems  to  me  an  irresistible  inference  that 
it  was  caused  by  the  pilot's  orders  not  being 
obeyed.  There  is  a  great  deal  of  evidence  that 
tfac^  were,  but  1  unhesitatingly  say  I  do  not 
bebeve  that  evidence.  The  defendants  have  not 
satisfied  the  burden  of  proof  which  rested  upon 
them  to  establish  a  defence  to  the  prirnd  facie  case 
that  was  made  out  against  them,  and  I  therefore 
think  that  the  appeal  should  be  allowed. 

Solicitors  for  the  plaintiffs,  SandilandB,  Hum- 
phry, «ad  Armstrong. 

Solicitors  for  the  defendants,  Thoma$  Cooper 
and  Ca 
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(Before  Kat,  J.) 
Stetakt  v.  Tbb  West  Derbi  Bcbial  Boabd.  (a) 

Burial — Swaration  of  parishee — Viear — Diatrici 
pariah — Rector — Notice  of  hurialt — Burial  fees 
—Ancient  churchyard  —  Burial  ground — Ceme- 
tertf — Burial  board — "  Ineumbenl  or  minieter" 
—Jurisdiction— BuriaU  Act  1862  (16  ^16  Vict, 
e.  85),  M.  32,  62— Bimal»  Act  1853  (16  ^  17 
Vict.  c.  134). 

Where  a  eemetery  is  formed  hy  a  burial  board  under 
the  Burials  Acts  1862  and  1853.  for  a  parish 
which  previously  had  no  burial  ground,  the 
ineumhent  the  parish  is  botmd  to  perform  the 
terrier  in  the  eonseeraied  portion  of  that  ceme- 
tery over  bodice  of  parishioners  and  inhabitants 
fff  hi*  parish,  and  he  is  entitled  to  receive  any 
eeelestastical  fees  ichich  the  board  may  coUect  in 
reapeet  of  such  services. 

Horntnr  v.  Toiteth  Park  Burial  Board  (31  Beav. 
52)  discussed. 

The  parish  of  IT.  contained  an  ancient  churchyard, 
fees  being,  by  custom,  payable  to  tJie  viear  (as  dis- 
tinguish^ fi-om  the  rector)  for  burials  therein. 

In  1843,  hy  a  private  Act,  the  township  of  W.  B., 
forming  part  of  the  farish  of  W.,  was  made  a 
se'parate  parish.    It  comprised  three  chapels 
ease,  with  consecrated  cemeteries  attached,  which, 
prioi'to  the  separation,  had  been  provided  for  the 

(B)  BaportMl  ti7  E.  A.  SOBATOBUiT,  Eaq^fiHilrtn-at-Iaw, 


parish  cf  W.,  and  the  senlefiees  qf  conaeeraHtm 
of  which  reserved  doubUi  fees  for  burial*  to  the 
vicar  of  W.  and  the  curates  of  the  chapel:  JTa 
districts  were  attached  to  any  of  these  ekaptd*. 
The  parish  of  W.  D.  never  had  any  separate 
hmi(U  ground  of  its  own,  but  in  1884  aouriat 
ground  was  provided  in  that  parish  by  a  burial 
board,  under  the  Burials  Acts  1862  and  1853,  a 
portion  of  it  being  duly  consecrated. 

An  action  was  brouaht  by  the  rector  of  W.  D. 
againiit  the  board,  mtiming  ike  right  io  hnry  and 
receive  fees  for  burials  in  tuefc  burial  ground. 

Held,  on  the  authority  of  TqcIoubb  v.  Alexander 
(2  Dr.  ^  8m.  614,  642>.  tJtat  the  eowrt  had  juris- 
diction to  entertain  the  action,  aa  the  question 
involved  «ra«  one  of  property,  viz^  the  right  ta 
fees. 

Held  also,  that,  Ttaving  regard  to  aeeta.  2&and  ^  of 
the  Burials  Act  186^2,  in  the  eonseeraied  portion 
of  such  burial  ground,  the  plainHf,  aa  rector  of 
W.  D.,  waa  under  an  abaolute  obligation,  by  him- 
self or  by  his  curate,  or  snA  duly  quatifiei 
person  as  he  might  authorise,  to  perform  the 
same  duties  in  respect  of  burial  in  such  huridi 
ground  of  pariahioners  or  inhabitants  of  W.  D, 
as  he  would  have  been  obliged  to  perform  if  it 
had  been  th«  burial  ground  of  his  parish,  and 
was  entitled  to  the  rights  and  authorities  ineidemt 
to  such  duties ;  and  witscdao  entitled  io  recem 
dU  auekfees  as  the  burial  board  might  coUeet  or 
receive  tn  reject  of  such  duHes, 

This  action  was  brou^t  by  the  Bev.  John  Stewart 
against  the  Burial  Board  for  the  pai-ish  of  West 
Derby,  in  the  county  of  Lancaster,  to  decide  the 
question  whether  he  was  exclusively  entitled  to 
perform  the  barial  service  in  the  consecrated 
portion  of  the  new  cemetery  belonging  to  the 
board ;  and,  secondly,  whether  he  could  charge 
fees  for  so  doing. 

The  &cts  appear  in  the  head  note  and  judgment. 

The  plaintiff  stated  in  evidence  that,  as  regarded 
St.  Msry's,  Edgehill,  after  he  was  appointedrector 
of  West  Derby,  he  for  a  short  time  received  half 
of  the  fees  for  burials  in  the  cemetery ;  but  that, 
by  arrai^mentiheafterwards  allowed  theminister 
of  St.  Mary's  to  receive  the  fees  as  a  matter  of 
grace  only,  and  not  as  recognising  any  right. 

It  appeared  that  clergymen  permitted  or  em- 
ployed by  the  burial  board  to  officiate  in  the  new 
barial  ground  had  been  paid  for  their  services 
out  of  the  fees  receivable  by  the  board,  bnt 
that  the  total  amount  of  fees  actually  paid  by 
the  board  to  such  clergymen  was  very  snudl. 

Hemming,  Q.C.,  Charles  Stewart,  and  F.H.Jeune 
for  the  plamtiff.' — With  regard  to  the  jurisdiction 
of  the  court,  the  plaintiff  has  a  perfect  right  to 
*-  to  this  branch  of  tbe  court,  as  lus  case 


involves  a  question  of  prc^>ertT.  Similar  ques- 
tions have  been  so  decided  in  other  cases : 

Forn&y  v.  7\wM&  Pari:  Burial  Board,  6  L.  T.  Bap. 

N.  8. 146;  31  Bear.  52;  8  Jar.  N.  S.  531 ;  31  L.  J. 

S43,  Ch.  ; 

Cronshaw  v.  Wigan  Burial  BiMird,  SS  L.  T.  Bep. 
N.  8.  388 ;  L.  Bep.  8  0-  B.  U7 ;  4S  L.  J.  m, 

on  the  Laws  relating  to  Bnzials,  5th  edit, 
pp.  286,  267. 

Ko  objection  to  the  jurisdiction  this  branch  of 
the  court  was  taken  in  the  pleadings.  [Kat,  J. 
referred  tn  Tueiness  v.  Alexander,  8  L.  T.  Bep. 
O.  S.  821;  2  Dr.  &  Sm.  614,  642.1  Under  tbe 
Walton-on-the-Hill  Rectory  Aot  li 
Digitized  by 
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SxxwAXT  «.  Trb  Win  Sbbst  Bubul  Boud. 


[Oiuv.  Sir. 


«f  West  Derby  acquired  the  aatoe  rights  in  his 
part  of  the  parish  as  the  vicar  of  Walton  had 
therein  before  the  separation  took  pUce.  The 
pl&iatiff  is  therefore  entitled  to  perform  duties 
and  receive  fees  for  burials  in  the  new  hnrial 
ground : 

Rtg.  r.  Sudbwy  Bvrial  Board,  Ell.  Bl.  *  Ell.  964; 

4  Jar.  N.  8.  948 ;  27  L.  J.  282,  Q.  B. ; 
Baker  on  the  Iawb  relattne  to  Boriala,  5th  adit, 

p.  290; 

Jfoywv  T.  HUleoat,  2  Hogff.  Eool.  Bep.  80,  46 ; 
TiUhtnarA  t.  Chapman,  3  Notes  of  Oaa.  Eool.  370 ; 
Stephen's  Iawb  relating  to  the  Clervr,  vol.  i., 
pp.  198,  206. 

Under  sect.  32  of  the  Metropolitan  Burials  Act 
1852  the  incumbent  is  to  perform  "  the  duties." 
No  reference  is  made  to  duties  previously  per- 
formed. All  powers  necessary  for  the  purpose 
are  therefore  implied ;  consequently  the  pmin- 
tiff  is  exnlnsiTelT  entitled  to  officiate  at  bnrial 
services,  and  to  charve  fees.  The  vicar  of  Walton 
Has  foi^ierly  the  onfy  perstm  entitled  to  perform 
the  burial  service  in  the  parish,  and  charge  fees 
far  so  doing.  He  lost  none  of  his  rights  by  the 
consecration  of  the  chapels  of  ease ;  but  the  Act 
of  1843  transferred  some  of  them,  iacluding  the 
right  to  bury  and  charge  fees,  to  the  rector  of 
West  Derby.  These  fees  are  included  in  the 
expression  "  surplice  fees,"  and  are  expressly 
given  to  the  rector  of  West  Derby.  If  tne  Act 
of  1848  had  not  been  passed,  the  vicar  of  Walton 
vonld  nndoubtedly  hare  been  entitfcd  to  perform 
the  duties  and  charge  the  fees;  and  that  Act 
places  the  rector  of  West  Derby  in  precisely  the 
position  of  the  vicar  of  Walton  in  respect  of  that 
part  of  the  parish.  Whatever  fees  are  exacted 
ny  the  defendants  ouht  to  be  pud  over  to  the 
]Uaintiff  under  sects.  S2, 36,  and  37  of  the  Metro- 
politan Bnrials  Act  1852 ;  hat  the  deftodants 
nave  really  no  power  to  charge  fdeB  or  appoint  a 
clergyman  to  officiate.  The  plaintiff  can  even 
■How  non-parishioners  to  be  onried  in  the  new 
ffround,  and  the  defendants  cannot  prevent  him. 
That,  however,  is  subject  to  the  consent  of  the 
churchwardens  and  the  convenience  of  the 
psrishionov : 

Bardin  r.  Colntt,  1  Haff.  Conaiat.  ITj 

Stephen's  Iawi  rdaHiiff  to  the  Clergy,  v6L  1, 

p.  206. 

After  the  separation,  the  cemeteries  attached  to 
the  chap^  of  ease  were  in  the  same  position  as 
the  ancient  parish  churchyard  of  Walton,  and  the 
parishioners  of  West  Derbv  had  the  right  to  be 
ooried  in  them  instead  of  at  Walton,  and  the 
plaintiff  had  the  right  to  perform  the  services  in 
them  and  charge  the  fees : 

FMer  T.  AIM^,  48  L.  T.  Bep.  N.  8.  481 ;  10  Q.  B. 
Div.  418. 

Under  sect.  32  of  the  Metropolitan  Bnrials  Act 
1852  the  plaintiff  is  entitled  to  the  same  fees  as 
be  received  for  services  performed  in  the  three 
cemeteries.  If  the  new  ground  bad  been  given 
to  the  whole  piOTsb  of  Walton,  and  vested  in  the 
incumbent  or  in  trustees,  the  plaintiff  would  be 
cn&led  to  fees  for  burying  his  parishioners : 

IXwT.  PcoMci.  18  L.  T.  Bsp.  N.  a  571;  ML.  J. 
S25,  880,  C.  P. ;  18  W.  B.  717 ;  18  C.  B.  N.  8. 
708,781. 

The  object  of  the  Walton-on-the-Hill  Beetory  Act 
]84iJ  was  to  preserve  the  plaintiff's  ri^ta ;  bat 
such  rights  will  foe  diminidied  if  he  is  dqirived 
of  these  fees. 


Aspland,  Q.O.  (Sir  Soraee  Saieejft  Q.G.  wifih 
him)  for  the  defendants.— No  new  rates  ooold  be 
imposed  except  under  tiie  old  law,  and  these 
three  chapels  of  ease  were  consecrated  after 
church  rates  had  ceased  to  be  compulsory : 

Jtuticea  of  LeicaaterAire  v.  Slinton,  88  L.  T.  Bsp. 

0.  S.20«;  2W.  B.489i 
Rsg.  V.  Abnev,  3  El.  A  Bl.  779. 

The  object  of  the  double  fees  was  to  make  com- 
pensation to  the  vicar  of  Walton,  not  to  the 
rector  of  West  Derby.  The  Bnrials  Act  givM  no 
new  rights,  and  imposes  no  new  duties ;  it  only 
preserves  rights  and  duties  which  previonsly 
existed.  The incnmbeut  is  to  have  the  "same 
rights,  bat  the  parishioners  are  to  have  the  rights 
they  "would  have  had."  Sects.  30,  32,  and  33 
show  that  the  incumbent's  rights  are  strictly 
limited : 

OoMhawv.  Wim  Burial  Board  (uUaup,)t 
80  A  81  Tiot.  e.  81,  •.  8. 

If  the  parish  had  contained  no  burial  ground,  the 
incumbent  would  have  acquired  no  rights  in  the 
new  ground,  and  the  board  would  have  been  able 
to  provide  for  the  services  under  sects.  15  and 
38  of  the  Burials  Act.  The  freehold  of  the  old 
churehvard  was  vested  in  the  vicar  of  Walton, 
but  no  hnrial  ground  has  ever  been  vested  in  the 
rector  of  West  Derby.  Vested  rights  only  were  in- 
tended to  be  preserved  by  sect.  62  of  the  Cemetery 
CUusesi  Act  1847.  The  parish  of  West  Derbv  la 
merely  an  ecclesiastical  district,  and  never  had 
such  a  burial  ground  as  is  referred  to  in  sect.  32 
of  the  Bnrii^  Act.  By  the  words  "  fees  pre- 
viously received"  the  section  means  fees  in  respect 
of  burials  in  an  ancient  parish  churchyard  ;  that 
is  to  say,  in  a  ohunlqrard  in  which  parishioners 
were  buried  as  of  right : 

Beg.  T.  8t.  John's,  Wettgate,  and  Sltwiei  Burial 
Board.  5  L.  T.  Bep.  N.  8.  804;  81  L.  J.  805,  Q.B. ; 
10  W.  B.  006; 

18*  18  Tiot.  o.  128,  b.  18; 

Baker  on  the  I«ws  relating  to  BorialH,  5th  edit., 
pp.  178,  235,  236. 

Because  the  plaintiff  had  been  accustomed  to 
receive  fees  for  burying  psrishioners  in  oameleries 
ontMide  his  district,  he  would  not  become  thereby 
entitled  to  these  fees : 

Hornby  v.  ToxUth  Pari  Burial  Board  {ubi  sup.). 
The  three  cemeteries  in  West  Derby  attached  to 
the  ohajielB  of  ease  were  prirate  cemeteries ;  but 
the  Burials  Acts  do  not  relate  to  private  ceme- 
teriee,  or  to  rig^hts  in  respect  thereof.  Conse- 
quently, the  parishioners  of  West  'Derby  have  no 
right  to  be  buried  in  such  private  cemetery,  and 
they  conld  not  obtain  a  mandamut  to  mforce 
snch  a  claim.  This  case  is  covered  by  SonAy  v. 
To3BtelhPwhBvHalB<Ktrd{vhi$vif.)  The  vicar's 
right  to  fees  depends  np<m  the  p^isfaioners'  right 
toliurial : 

Day  f.  Ptacock  {v.hi  sup.) ; 

Tks  Burial  Board  of  8t.  Margartt's,  Roekottor,  v. 
Z^i^pMW,  84  L.  T.  Bep.  V.  8.  678;  L.  Bap. 

Althongh  the  plaintiff  may  have  received  half  the 
doable  fees,  he  was  not  really  entitled  to  them. 
To  oome  within  sect.  32  of  the  Burials  Act  18^ 
the  fees  ought  to  be  the  plamtifTs  da  jwre  as  well 
as  d»  facto.  The  vuiar  oi  Walton  ou^t  to  have 
raodved  the  fees  icae  twenf?  years  after  the  sep^ 
ration,  and  then  they  ought  to  have  ceased.  A 
burial  fee  is.  no  doubt,  a  "  surplice  fee,"  but  it 
is  only  payable  to  the  person  who  o^^^^^^^^^ 
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bnrial  aerrica.  The  Act  7AB  Geo.  4,  o.  72,  s.  2. 
|iroTides  for  ones  where  there  is  no  bariAl  groond 

in  the  new  district. 

Hemming  in  reply. — ^The  Ifetropolitaii  Barials 
Act  1852  impoBes  daties  upon  the  plmintiff,  mnd 
finch  daties  cany  with  them  the  caBtomaij  fees. 
This  case  is  oot  affected  hj  3omhy  t.  Toxteth 
Park  Burial  Board  {-ubi  sup.),  as  in  that  case  it 
wu  held  that  there  was  no  iocnmbent,  so  that 
there  was  no  one  to  take  the  fees.  The  plaintiff 
is  entiUed  in  reepect  of  those  fees  which  ha 
xvoeiTed  de  fiu^  m  bniiala  in  the  three  oeiBe> 
tmies,  whrther  he  has  a  right  to  them  or  not. 
The  l^hop  and  the  restry  cast  revise  and  alter 
them  if  necessary  under  sect.  37.  The  5tfa  section 
of  20  &  21  Vict.  0. 81,  assumes  fees  are  pay* 
able  in  the  new  ground  so  soon  as  it  is  opened, 
and  provides  for  them  in  the  interval ;  hnt,  aooord- 
ing  to  the  defendants'  argument,  they  would  be 
lost  altogether.  It  is  admitted  that  the  |Mrish- 
ioners  of  West  Derby  had  no  exclnsive  right  to 
be  baried  in  the  three  cemeteries,  but  that  is  of 
no  conseqaenoe.  The  donble  fees  are  included  in 
"  surplice  fees."  [Kat,  J. — "  Surplice  feee  "  are 
thus  referred  to  in  Stephen's  Commentaries  <9th 
edit.,ToI.ii.,p.74>3) :  "With  respect  to  the  snrplioe 
fees,  it  is  said  that  none  are  dne  to  the  ministers 
as  oonmHm  right,  but  that  tibey  depend  npan 
oostom  only,"  and  ftir  that  Blaokstone  and  otner 
anthorities  are  referred  ta  How  can  thne  com> 
pensation  fees  he  sn^lioe  fees  P}  These  donble 
lees  are  not  compensation  fees.  There  whs  nothing 
for  which  to  ctanpensate  the  vicar  of  Walton ;  he 
lost  no  rights  except  that  of  nominating  the 
cnratea  tor  forty  years ;  he  oonld  still  perform  the 
sorvice  in  the  three  bnrial  grounds.  The  half 
fee  which  was  added  to  make  np  the  donble  fee 
was  the  curate's  half,  not  the  vicar's,  for  the  latter 
never  lost  his.  That  half  fee  was  a  customary 
fee,  and  was  reserved  to  the  plaintiff  as  a  surplice 
fee  by  the  Separation  Act.  It  was  a  customary 
fee,  as  the  soil  was  not  vested  in  the  vicar,  so  he 
had  otherwise  no  right  to  it.  [Kat,  J. — ^The 
general  law  as  to  the  property  tn  churchyards  is 
thus  stated  in  Stepheirs  Commentaries  (vth  edit., 
vol.  it,  p.  717) :  "  In  rectories,  the  chancel  and  the 
churchyard  also  are  the  freehold  of  the  rector. 
In  viearages,  the  churchyard  is  the  Ticar's  free- 
hold; the  chancel  that  of  the  impropriator." 
Why  is  that  t>ot  the  case  here  P]  The  question 
ms  discussed  in  Griffin  v,  DigfUon  (10  L.  T.  Rep. 
N.  8.  814;  33  L.  J.  ^.  181,  Exch.;  12  W.  R.  441), 
and  it  was  there  treated  as  undoubted  law  that 
the  freehold  of  the  chnrch,  including  the  chancel, 
and  also  of  the  churchyard,  is  in  the  rector, 
whether  spiritual  or  lay,  although  the  actual 
right  of  possession  is  in  the  incumbent,  who  ia 
responsible  to  the  ordinary  for  the  celebration  of 
public  worship.  Hence  the  freehold  of  the  three 
chapel  oemeteries  vested  in  the  rector  of  Walton- 
on-the-HiU,and  passed  to  the  rectorof  West  Derby. 
[Kay,  J. — ^The  case  of  CJMmpney$  r.  ArrowsmUh 
(17  L.  T.  Bep.  N.  S.  261 ;  L.  Sep.  2  C.  P.  602  ;  3 
lb.  107)  seems  to  be  an  authority  on  the  contrary 
that  the  freehold  is  in  the  Ticar.]  Qriffifa  v. 
D^Afon  {ahi  awp.)  was  not  cited  in  that  case. 
Heveorer,  in  that  case  the  question  was  only  as 
between  the  vicar  and  the  persons  entitled  undw 
Lord  Blandford'a  Act,  whereas  Qripn,  v.  DigivUm 
is  more  pertinent  to  the  present  ease,  inasmuch 
as  the  contest  lay  between  tbericar  and  the  rector. 
A  fonrial  ground,  by  the  lennnoiation  of  ibib 
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original  owner  into  die  hands  of  the  bishop,  and 
by  the  subseqnent  act  of  consecration,  becomes 
vested  «mo  /oefo  in  the  rector  as  a  corporation 
sole.  The  fre^dd  of  the  three  cemeteries  is  in 
the  rector.  It  passed  to  him  when  the  trarteea 
renounced  by  deed : 

ContpteH  V.  CoTvcrdtvin  of  £(MrpooI,  21 L.  T.  Xsp. 
N.  8.  814;  L-Bep.  9£4.  578,564. 

It  was  said  in  that  case  that,  if  it  were  necessary 
(which  the  court  thought  it  was  not),  a  conT^anoe 
(tf  the  l^ial  estate  would  be  preBomed. 

Kat,  J. — The  short  facts  of  this  case  are  as 
follows:  There  was  a  parish  in  the  neighboar> 
hood  of  Liverpool,  called  Walton-on-tbe-ffilU 
which  included  the  township  of  West  Dertiy.  In 
that  parish  of  WaIton*on-tne-HiIl  thuv  was  an 
ancient  graTcyard  in  respect  of  wliicli  the  vicar 
of  Walton-on-the-Hill  was  the  incumbent  snd 
was  not  the  rector;  but  the  vicar  had  been 
accnstomed  to  receive  certain  fees  for  burials. 
In  later  times  there  were  established  in  the  same 
parish  three  other  small  sraveyards,  one  fA  which 
wan  a  graveyard  attached  to  the  chapel  which  has 
been  called  the  Chapd  of  Ease  of  St.  Mary,  Edge- 
hill.  The  two  others  were,  in  the  main,  similam 
situated.  This  graveyard  attached  to  the  ch^w 
of  St.  HaiT.  EoKe-hiU,  was  prarided  fay  a  prinUe 
person  (a  Mr.  jlason),  and  an  Act  wbs  passed  in 
the  64th  year  of  George  m.  (1514)  to  enable 
Edward  Mason,  EdgehiU,  in  the  parish  of 
Walton,  to  appoint  a  curate  to  the  new  church  of 
St.  Mary,  Edgehill,  and  for  other  purposes. 
That  Act  recited  that  by  reason  of  tne  great 
increase  of  inhabitants  in  the  parish  of  Walton 
(I  am  reading  it  shortly)  the  parish  church  not 
being  Bu£Bciently  capacious  to  contain  the  inhabi- 
tants, nor  the  yard  of  the  parish  chnrch  large 
enough  for  the  decent  interment  of  the  corpses 
of  persons  dying  in  the  parish,  Edward  Msson 
has  lately  purchased,  appropriated,  and  set  apui 
a  certain  piece  of  ground  at  Edgehill  for  the 
site  of  a  church  or  chapel,  together  with  a  ^ard 
for  a  burial  place^  whicn  he  has  inclosed  with  a 
wi^,  and  at  his  own  eipense  erected  a  new  chnrdi; 
and  with  the  consent  of  the  patron  nf  the  rectcay, 
and  <rf  the  rector  and  vicar  of  the  parish  chnn^ 
of  Walton  aforesaid,  the  ofaurch  has  been  dohf 
consecrated  and  the  yard  M  the  said  new  chnrcn 
has  been  also,  with  the  like  consent  and  a[}im- 
bation,  set  apart  for  a  cemetery.  Then  it  is 
recited  that  it  would  be  a  great  public  conveni- 
ence if  marriages  were  to  be  allowed  to  be  cde- 
brated  in  this  chapel.  It  is  then  enacted  that 
Mr.  Mason  was  to  appoint  the  first  curate  cr 
minister,  and  for  twenty-five  years  to  come  the 
appointment  should  be  in  bim ;  and  that,  after 
that  time,  the  right  of  presentation  should  belong 
to  the  patron  of  the  parish  church,  his  heirs  and 
assigns  for  ever.  Then  for  the  maintenance  of 
the  minister  of  this  church  or  chapel  the  persoas 
who  shall  be  churchwardens  lor  U»  time  being  in 
pursuance  of  lliiB  Aot  shall,  by  and  out  of  the 
rents  of  pews  and  seats  erected  therein,  emy 
year  pay  to  every  minister  or  imrate  appoii^ed  l^* 
the  sHd  Edward  Hason  ISOI..  and  to  er^ 
minister  or  curate  afterwards  appmnted  25% 
Then  there  is  a  provision  for  the  recovery  ef  the 
curate's  salary.  Then  there  is  this  clause  4: 
"That  it  shall  and  may  be  lawful  for  the  said 
Edward  Mason,  his  heirs  and  assigns,  to  let  or  mU 
for  the  purpose  only  of  attei^^^^m^^rritt 
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and  Bermons  therein,  all  the  pews  or  seats  in  the 
mid  church  nr  chapel  o£  £dgehill,  and  also  the 
▼Bulla  or  barial  places  " — that  would  be  within 
the  chorch  or  chapel  —  "  or  belongioK  thereto 
(which  are  not  parcicolarly  allotted  and  appro- 
|ttiated  by  the  act  of  consecration  of  the  said 
chorch  or  chapel),  to  any  person  or  persons  whom- 
BOever  desirous  of  hiring  or  purchasing  the  same, 
subject  nevertheless  to  the  terms  and  conditions 
of  the  said  act  of  consecration,  and  the  provisions 
of  thia  Act  to  and  for  hia  and  their  own  use  and 
benefit."   Now,  do  the  words  "  for  their  own  use 
and  boiafib**  mean  tor  the  use  and  benefit  of 
Mason ;  or  do  they  mean  for  th»  use  and  benefit 
of  the  person  who  is  last  entitled  P  The  meaning 
^oes  mrt,  however,  very  much  matter,  because  aa 
I  have  already  Raid,  out  of  those  rents  it  is  pro- 
vided that  part  should  be  applied  to  the  stipend 
of  the  curate.   Then  comes  the  provision  that 
marriages  may  be  solemnised,  and  then  comes 
the  6th  clause:  "There  shall   be  paid  to  the 
minister  or  curate  of  the  said  new  church  or 
chapel  for  the  time  bein^  for  the  performance  of 
the  several  and  respective  officer  of  minister  or 
cnrate,  clerk,  and  sexton  there,  donble  the  fees, 
dues,  and  perquisites  which  are  usually  and  of 
right  ought  to  be  paid  for  every  marriage, 
churching,  or  burial,  at  the  said  parish  church  of 
Waltcm.  and  that  the  minister  or  cnrate  of  the 
«id  chnrch  or  chapel  shall  from  time  to  time 
ooUeet  and  receive  such  double  fees,  dues,  and 
perqaiaites,  and  account  for  and  pay  by  equid 
haU-yearly  payments  in  every  year,  to  wit,  on  the 
S4Ch  June  and  the  25th  Dec,  oae  half  part  thereof 
to.  and  into  the  handa  of,  the  vicar  of  the  said 
parish  chnrch  of  Waltou  for  the  time  being,  to  be 
divided  between  him,  the  clerk,  and  the  sexton  of 
the  said  parish  church"— that  is,  the  parishchurch 
o£  Walton — "  withm  ten  days  after  such  vicar 
shall  have  received  the  same,  in  such  shares  and 
jwoportions  as  the  fees  payable  at  the  same 
dbnrch   arc  divided,  and  that   the  remaining 
half  uu-t  thereof  shall  on  the  said  half-yewly 
days  be  divided  between  the  minister,  or  curate, 
clerk,  and  sexton  of  the  said  new  church  or 
obapeL"   I  pause  there  to  say  that  the  main 
ofaiect  of  that  is  plain.   The  vicar  of  Walton 
had  been  receiving  the  burial  fees  for  burials 
in  the  clmrch;7ard  of  Walton.    There  waa  a 
pravision  Bnabfing  the  bariala  to  take  plaoe  in 
this  new  oemetei^  attached  to  the  chapeL  It  ia 
fbviona  that  thia  mvvision  waa  introduced  in 
«rder  to  prevent  the  vicar  and  the  sexton  of 
Walton  loam^  vart  aS  thoremolnments  by  reason 
of  burials  in   the  new  cemeteiy.  Therefore, 
thiMe  who  ohoee  to  have  the  dead  bodies  of 
parithionen  buried  in  the  new  cemetery  after 
that  were  subject  to  donble  fees.   I  do  not  think 
&ere  is  anything  more  in  this  statute  that  I 
need  refer  to,  and  I  do  not  find  in  the  sentence 
of  consecration   anything  which   touches  the 
matter  very  closely.   The  sentence  of  conse- 
mtion  is  in  the  usual  form.  After  reciting  tl»t 
a  portion  of  the  ground  is  set  apart  as  a  place 
for  Christian  banal,  and  that  it  baa  been  con- 
njtd  to  tnuteee  npon  tmst  to  build  a  chapel, 
80  on,  indoBing  the  bnrial  ground,  and  to 
Mtsin  consecration  erf  it  as  and  for  a  oemeteir 
or  plaoe  of  Chrutiaa  burial  of  the  dead  accord- 
ing to  the  rites  and  usage  of  the  United  Church 
«f  Engkad  and  Irelai^,  it  recites  that  they  h«Te 
•olcmiily  renoanced  all  zia^  titk^  and  intereat 


which  they  had  in  the  chapel  and  in  the  ground 
inclosed  about  the  chapel  yard,  and  voluntarily 
surrendered  and  gave  up  uie  same  to  the  lord 
bishop  of  the  diocese  for  the  use  thereafter  men- 
tioned. Then  there  comes  the  consecra- 
tion by  which  the  bishop  separates  the 
edifices  and  devotes  the  same  to  the  worship 
of  Grod.  I  think  I  must  read  the  re- 
mainder at  greater  length  :  "  To  celebrate  Divine 
service  therein" — that  is,  to  read  the  public 
prayers — "sincerely  and  faithfully  expound  the 
Hol^  Scriptures  and  preach  the  word  of  God ;  to 
administer  the  Holy  Sacramoits,  church  women, 
hxay  the  dead  in  the  yard  there<rf,  and  do  and 
perform  other  Divine  offices  which  usually  are 
and  may  be  lawfully  done  and  performed  in  other 
churches  or  chapels,  according  to  the  rites, 
and  usage  of  the  Uuitod  Church  of  England  and 
Ireland,  aa  |weU  to  the  inhabitants  of  EdgehiU 
aforesaid,  and  places  adjacent,  as  to  all  others 
desirous  of  resorting  thereto,  to  hear  the  said 
publio  offices  read  and  performed,  and  Divine 
offices  celebrated  therein  tor  ever."  Then  there 
is  the  consecration  of  the  church  or  chapel ;  and 
then  the  sentence  of  consecration  proceeds  thus; 
And  we  do  also — I  am  again  reading  it  shortly 
— separate  the  ground  inclosed  about  this 
chapel,  and  containing  about  1000  square  yards, 
exclusive  of  the  chapel,  from  all  common  and 
profane  uses,  and  consecrate  the  same  as  a  place 
for  the  Christian  burial  of  the  dead  there  interred 
aa  and  for  the  yard  of  the  said  chapel,  and  declare 
the  same  so  wepuulxd  and  conaecrated ;  and  also, 
that  it  ought  so  to  remain  for  ever  hereafter. 
Then  there  is  a  provision  which  is  confirmed 
the  Act,  that,  in  order  that  the  erection  of  this 
ohapd  may -not  prejudice  the  sud  vicarage  ai. 
Walton,  nor  lessen  the  revenues  thereof  there 
shall  be  paid  to  the  curate,  and  also  to  the  clerk 
and  sexton  of  this  chapel  for  the  time  being  for 
the  performance  of  the  several  and  respective 
duties  therein,  and  for  the  burial  of  corpses  in 
the  yard  thereof,  double  the  fees  which  are  usually 
or  of  right  ouf<ht  to  be  paid  for  every  marriaM 
or  churching  m  the  parish  of  Walton  aforesaid, 
or  burial  in  the  yard  thereof.  Then  the  clerk  was 
to  collect  the  double  fees,  and  pay  one  moiety  to 
the  rector,  clerk,  or  sexton  in  coargeof  the  parish 
diorch  of  Walton  provided  in  the  Act  of  Parlia- 
ment which  confirms  that  separation.  The  two 
other  oemeteries,  I  am  told,  were  not  confirmed 
by  Act  o£  i^Uamwt,  but  the^  were  conse- 
crated in  words  which  are  practically  the  same 
for  this  purpose  as  those  which  I  have  read. 
Now.  that  being  the  state  of  things  in  this  parish 
of  Walton-on-tne-Hill,  an  Act  was  passed  in  the 
year  1843  separating  a  portion  of  the  parish  of 
Walton<on-the-Hill,  and  making  that  a  separate 
parish.  That  is  the  Act  of  6  &  7  Yict.  c.  43, 
called  the  Walton-on-the-Hill  Bectory  Act  1843. 
A  good  deal  of  the  argument  before  me  has 
turned  on  the  meaning  and  effect  of  that  Act  of 
Parliament.  It  made  that  portion  which  was 
separated,  and  which  did  not  mclude  the  ancient 
churchyard  of  Walton-on-the-Hill,  but  did  include 
all  theise  three  separate  cemeteries  attached 
to  the  ohapds,  a  separate  parish.  The  5th 
section  providea:  "That  from  and  after  aooh 
■eparation,  the  vicarage  of  Walt(m-(m-the-Hill 
aforesaid  shall  not  extend  over  the  rectinry  of 
Weat  Derby  so  to  be  created  as  aforesaid,  or  the 
township  oomprising  the  s«^Jor  ©^^^^gf^ 
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tical  purposes,  but  that  such  vicarage  shall 
remain  within  the  limits  of  the  said  rectory  of 
AValton-on-the-Hill  so  to  be  separated  as  afore- 
said, and  that  the  vicar  for  the  time  being  of  the 
district  comprising  the  rectory  of  Walton-on-the- 
Hill  BO  to  be  separated  aa  aforesaid  shall  continue 
the  vicar  of  Walton-on-the-Hill."  That,  of  course, 
diminished  exceedingly  the  parish  over  which  the 
rector  of  Walton-on-thie-Hill  had  spiritual  oontrul. 
Then  the  7th  section  provides:  **That  as  the 
district  registry  of  West  Derby*  to  be  created  as 
aforesaid,  shall  be  separated  as  aforesaid,  uid  the 
rector  thereof  shall  be  duly  instituted  and  in- 
ducted thereto,  the  rector  for  the  time  being  " — 
that  is,  the  rector  of  West  Derby — "  shall  have  the 
cure  of  the  sonls  of  the  inhabitants  of  such  district 
to  the  same  extent  and  in  snch  manner  as  the 
present  rector  and  vicar  of  Walton-on-the-Hil!,  or 
either  of  them,  may  be  entitled  to,  and  shall  for 
ever  thereafter  be  subject  to  snch  legal  provisions 
as  to  presentation,  institution,  and  induction,  and 
to  all  such  ecclesiastical  jurisdiction,  as  are  now 
by  law  applicable  to  the  said  present  rectory  of 
Walton-on-the-Hi]l,  and  such  incumbent  snail 
from  the  time  of  such  his  institution  and  induc- 
tion as  aforesaid  have  snoh  and  the  same  authority 
and  powers  over  the  carates  and  ministers  of  the 
several  chapels  and  chnrclua  within  his  ecclesias- 
tical district  as  the  rector  and  vicar  of  Walton- 
on-the<Hill,  or  either  of  them  are,  or  is  now, 
entitled  to."  Then,  by  sect,  8,  this  is  to  be  a 
sepaiBte  ecclesiastical  oenefice,  and  the  incum- 
heat  is  to  be  a  body  corporate  "  in  the  same 
manner  as  rectors  of  any  ecclesiastical  benefice 
now  are  by  law,  and  may  take  such  endowments 
in  lands,  tithes,  or  rents  of  any  such  augmenta- 
tion as  shall  be  granted  to  him  or  his  snccessors 
in  pursuance  of  this  Act  or  otherwise."  Sect.  9 
provides:  "That  when  snch  separation  shall  be 
effected,  all  the  tithes,  tithe-rents,  modus  and 
oostomary  Mvments  arising  within  the  present 
rectory  of  Walton-on-the-Hill  aforesaid  (except 
the  tithes,  tithe-rents,  modnses,  and  customary 
payments  belonging  and  payable  to  the  vicar  for 
the  time  being  of  walton-on-thO'Hill)  shidl  be. 
and  the  same  nerehy  are  from  and  immediately 
after  such  separation  as  aforesaid,  vested  in  the 
rectors  for  the  time  being  of  the  rectories  of 
Walton-on-the-Hill  and  West  Derby."  It  is 
admitted  that  that  provision  does  not  affect  the 
question  which  I  now  have  to  determine,  becanse 
"customary  payments"  must  be  read  as  being 
cnstomaiy  payments  in  the  nature  of  tithes,  tithe- 
rents,  modnses,  and  customary  payments.  But 
then  sect.  11  enacts :  "That  the  rector  or  incum- 
bent for  the  time  being  of  the  rectory  of  West 
Derby,  so  to  be  created  as  aforesaid,  shall  con- 
tinae  to  be  entitled  (in  addition  to  the  provision 
hereby  made  for  bim,  and  to  surplice  fees  and 
pew  rents  arising  within  the  swne  rectory)  to  the 
said  two  several  snms,"  which  I  need  not  now 
read.  Then  there  are  provisions*  which  I  need 
not  now  refer  to,  giving  to  the  rector  of  West 
Derby  for  a  term,  IthinE  of  twenty  years,  all  the 
emoluments  which  he  had  been  entitled  to.  I 
believe  I  am  right  in  saying  that  there  is  no 
special  provision  as  to  these  double  fees  which 
were  taken  in  respect  of  any  of  the  three  ceme- 
teries, and  they  do  not  seem  to  be  mentioned  at 
all  in  the  Act  of  Parliament.  That  period  of 
twenty  ^ears  has  long  expired;  and  the  (question 
which  is  raised  before  me  practically  is  this: 


[Chas.  Div. 


Considerably  later  on  there  was,  under  the 
power  of  the  general  Acts  of  Parliament,  estab- 
lished within  the  precincts  of  the  new  rectonr  of 
West  Derby  a  cemetery  or  burial  ground.  It  is 
thus  stated  in  the  statement  of  claim :  "  Under 
the  provisions  of  the  various  statutes  relating  to 
the  bnrial  of  the  dead,  a  burial  ground  has  been 
provided  in  and  for  the  parish  of  West  Der^  hf 
the  defendants,  who  had  been  dnly  appointed 
under  the  said  Acts  for  that  purpose,  and  had 
beccmie  and  are  a  body  corporate  by  the  name  ot 
'The  Bnrial  Board  for  the  parish  of  West  Derby, 
in  the  county  of  Lancaster.'"  Then  it  states: 
"  The  defendants  built  on  part  of  the  land  form- 
ing the  site  of  the  bnrial  ground  a  chapel  for  the 
performance  of  the  burial  service  according  to 
the  rites  of  the  Church  of  England,  and  the  raid 
chapel,  and  a  large  portion  of  the  said  burial 
gronnd,  was,  on  the  28th  Jan.  1884,  doly  conse- 
crated by  the  bishop  of  the  diocese.  This 
action  is  now  commenced  by  the  rector  of  the 
parish  of  West  Derby,  who  was  instituted  and 
indncted  in  the  year  1847,  and  he  asks  for  a 
declaration  that  he  is  entitled  to  receive  con- 
venien*;  notice  before  any  deceased  person  is 
bron^t  to  be  bnried  in  thB  oonBecrated  portioii 
of  this  bnrial  gronnd  ;  and  that  he  ia  entitled  by 
himself  or  his  curate,  or  snch  dnly  qnalifiea 
person  whom  he  may  authorise,  to  perfbrm  the 
duty  and  exercise  all  rights  for  the  performance 
of  the  religions  service  for  the  burial  of  the  dead 
in  such  consecrated  gronnd.  Then  he  asks  for  a 
declaration  (and  this  part  of  the  matter  has  been 
most  argued  before  me)  that  he  is  entitled  to 
fees  in  respect  of  the  burial  in  snch  consecrated 
portion  of  all  such  deceased  persons,  and  also 
fees  in  respect  of  the  erection  of  monuments. 
First  of  all  there  arises  the  question  of  jurisdic- 
tion. Now,  I  observe  that  the  pleadings  do  not 
raise  that  question  at  all.  lliere  is  no  plea  as  to 
the  jurisdiction  of  the  court.  So  far  aa  this 
relates  to  a  question  of  property,  the  right  to  fees, 
it  ia  not  denied  that  this  court  has  the  right  to 
exercise,^  and  has  been  accostomed  to  exa<> 
cise,  jurisdiction  in  matters  of  this  kind.  I 
referred  during  the  argument  to  a  case  in  whidi 
the  point  was  actually  raised,  or  at  least  occurred. 
The  very  learned  judge  (Kindersley,  V.C.)  in  the 
case  of  Tttckneat  v.  Atexixnder  (2  Dr.  &  Sm.  614) 
says  (at  p.  642)  this :  "  I  may  observe  that  Z  felt, 
not  only  during  the  argument,  bnt  subsequently, 
some  hesitation  with  regard  to  the  jnrisdiction 
of  this  court  on  a  question  of  this  sort.  It  is 
ver^  peculiar  and  novel ;  but  finding  in  a  case, 
which  was  cited,  before  Wood,  V.C.  {Fifxfferald  v. 
GhampneyB,  2  J.  &  H.  31),  in  which  very  mndi 
the  same  question  was  suggested  on  a  bill — it 
was  not  suggested,  either  to  the  Yice-Cbancellor 
or  by  him,  that  there  was  any  want  of 
jurisdiction.  Wood.  V.G.  granted  the  reli^ 
that  was  asked  on  other  gronnds,  and  ^ 
not  entertfun  the  question;  and  I  cannot 
take  on  myself  to  say  that  I  will  refuse 
to  exercise  that  jnrismctiou  which  he  has 
considered  this  court  poesessed  over  the  ques- 
tion, hut  I  had  great  hesitation  on  the  sub- 
ject." I  confess  that  I  myself  should  have  had 
great  hesitation,  also,  if  no  question  of  propertr 
had  been  involved.  It  is  now  admitted — althousn 
at  one  time  it  was  sought  to  be  an^ed  to  the 
contrary — that  no  part  of  tho  freehold  of  this  new 
boriid  ground  is  vested  in  ^ie>  rector  of  Wot 
Digitized  by  VjOOglC 
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Derby,  bnt  that  the  freehold  is  nndoabtedly 
vetted  in  the  burial  board.  Therefore,  nothing 
vhich  ia  now  complained  of  constitates  any  inter- 
brence  with  the  rights  of  the  ecclesiastical  cor- 
poration sole  in  a  bnrial  gronnd  vested  in  ii. 
Tfaere  ia  nothing  of  that  kind.  Nor  even  has  the 
rector  of  West  Derby  possession.  He  has  not 
got  that  right  which  either  a  rector  or  vicar 
would  have  in  the  case  of  an  ancient  parish 
churchyard.  This  is  a  burial  ground  established 
imder  the  provisions  of  an  Act  of  Parliament 
whereby  the  fee  simple  is  kept  completely  vested 
in  the  Darial  board,  which  is  a  corporation  for 
that  porpoBe.  Therefore,  in  that  case,  the  inter- 
femtce  ooinplained  with  the  graves  in  this 
bnrial  grotuid  is  an  interleraioe  with  any  of 
the  frBshold  soil  or  property  of  the  rector.  No 
donbt,  as  regards  mnch  m  the  relief  that  is  aslrad, 
it  va^t  easily  have  been  obtained  in  the  proper 
dirisuHii  the  High  Court  for  that  purpose  by 
oomphunin^  of  any  ecclesiastical  persons  who 
came  to  this  consecrated  gronnd  and  performed 
the  duties  which  the  rector  of  West  Derby  says 
are  duties  that  he  has  the  sole  right  to  perform. 
That  would  be  a  way  of  raising  the  question  on 
which  it  might  be  decided  by  a  jurisdiction  which 
no  donbt  is  more  familiar  with  matters  of  that 
kind  than  any  other  division  of  the  High  Court 
can  pretend  to  be.  But,  as  I  have  said,  a  part — 
and  certainly,  having  regard  to  the  arguments 
which  hare  been  addressed  to  me,  by  no  means 
the  most  insignificant  part~of  this  litigation 
anses  on  the  question  of  fees,  and  that  most 
distinctly.  I  have  the  authority  of  Kindersley, 
T.C.  in  Tuekne$$  t.  Alexander  {ubi  sup.)  for  saying 
tint  this  divwion  of  the  High  Court  does  enter- 
tun  jurisdiction  to  determine  the  question  of  the 
right  to  fees.  So  much,  therefore,  for  the  qnes- 
ticHi  of  jurisdiction.  Now,  I  apply  myself  to  the 
difficnl^  which  has  been  raised,  and  which  arises 
mainly  on  the  provisions  of  the  general  Act  of 
Parliament  which  relates  to  these  bnrial  boards. 
That  is  the  Act  15  &  16  Yict.  c.  85,  a  general  Act 
^  Parliament  in  which  it  is  most  material  to  ob* 
serve  both  the  title  and  preamble  relate  to  the 
amendment  of  the  law  concerning  the  bnrial  of 
the  dead  in  the  metropolis.  That  statute  has  been 
extended  by  the  Act  16  &  17  Vict.  c.  134,  to  other 
parts  of  England  besides  the  metropolis.  It  is 
impossible  to  glance  at  the  first  mentioned  statute, 
or  to  take  the  merest  survey  of  it,  without 
seeing  th^  the  purpose  of  it  was  to  provide, 
first  of  idl,  barial  grounds  in  anbstitution  for 
the  orovrowded  bnrial  grounds  existing  within 
the  limits  of  this  metropolis;  and,  secondly, 
to  provide  that  snch  bnrial  grounds  mi^ht 
be  used  for  the  purpose,  not  of  one  parish 
only,  hut,  if  it  was  thought  fit,  of  more 
than  one  parish  of  the  metropolis.  It  is  very 
proper,  of  course,  now  to  apply  the  Act  to 
other  Mialogous  cases,  of  which  this  popnlons 
part  of  the  suburbs  of  Liverpool  is  one.  I  now 
refer  to  the  section  upon  which  the  argument 
mainly  turns,  viz.,  the  32nd  section,  a  section 
which  has  been  before  the  court  in  several  cases. 
I  do  not,  however,  know  whether  the  particnlar 
question  which  is  now  raised  has  been  so  dis- 
tmctly  raised  in  those  cases  as  it  is  here.  That 
section  enacts  that :  "  From  and  after  the  conse- 
eniion  sa  aforesaid  of  any  burial  gronnd  provided 
under  this  Act  (except  any  portion  thereof  in- 
tended not  to  be  so  consecrated),  or  where  all  or 
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any  part  <rf  snoh  bnrial  gronnd,  by  reason  of  th» 
same  having  been  already  consecrated,  shall  nob 
require  to  he  consecrated,  then  from  and  after 
such  time  as  the  bishop  of  the  diocese  shaU 
appoint,  such  bnrial  ground  shall  be  deemed  tbo- 
burial  ground  of  the  parish  for  which  the  same  is- 

Jrovided."  Great  atr^  is  laid  on  those  words, 
t  is  said  that  they  put  the  burial  gronnd  pre- 
cisely in  the  position  of  an  ancient  churchyard. 
I  demur  at  once  that  it  does  not  put  it  in  the 
position  of  an  ancient  churchyard.  An  ancient 
churchyard  is  consecrated — the  whole  of  it.  This 
bnrial  gronnd  has  not  been  wholly  consecrated. 
That  is  an  essential  difierence  between  the  two 
oases.  Then  ^e  section  proceeds  thus :  "  And 
where  the  same  is  provided  for  two  or  moi* 
parishes,  snch  burial  ground  shidl  be  in  law  as  if 
snch  parishes  were  one  parish,  and  as  if  snch 
hnxiiJ  gronnd  were  the  burial  ground  of  such  one 

C'ah.     Then  it  goes  on:  "And  every  incum- 
:  or  minister  of  the  parish,  or  of  each  of  the 
parishes  (as  the  case  may  be)  for  which  such 
burial  ground  is  provided,  shall  by  himself  and. 
his  curate,  or  such  duly  qualified  persons  as  such 
incumbent  or  minister  may  authorise,  perform 
the  duties  and  have  the  same  rights  and  authori- 
ties for  the  performance  of  religious  service  in 
the  burial  in  such  burial  gronnd,  or  in  the  con- 
secrated portion  thereof,  of   the   remains  of 
parishioners  or  inhabitants  of  the  parish  of  which 
he  is  such  incumbent  or  minister,"  and  then  it 
proceeds :  "  And  shall  he  entitled  to  receive  the 
same  fees  in  respect  of  such  burials  which  he  haa 
prerionsly  enjojyed  and  received."  I  must  take 
the  word  "enjoyed"  as  referring  to  "  dntles, 
rights,   and  authorities;"  and  "received,"  as 
referring  to  "  fees."    8o  that  the  whole  of  the 
section  n&da  thus:   That  the  incumbent  or 
minister  is  to  perform  the  same  duties,  he  shall 
have  the  same  rights  which  he  has  previouslv 
enjoyed,  and  he  shall  receive  the  same  fees  whica 
he  has  previously  received.   I  think  nobody  can 
object  to  that  reading  of  that  part  of  the  Act. 
The  section  proceeds  to  deal  with  the  duties  and 
fees  of  the  clerk  and  sexton :  "  And  the  clerk  and 
sexton  of  such  parish,  or  of  each  of  such  parishes, 
shall  (when  necessary)  perform  and  exercise  the- 
same  duties  and  functions  in  respect  of  the  bnrial 
of  the  remains  of  parishioners  or  inhabitants  of 
the  parish  (A  which  he  is  cl«-k  or  sexton  in  snch 
bnnal  ground,  or  Uie  consecrated  portion  thereof* 
and  shall  be  entitled  to  receive  —that  is,  the 
olo-k  or  sexton — "  the  same  fees  on  such  bnrials 
as  he  has  previously  performed  and  exercised 
and  received."   Then  comes  an  overriding  clause : 
"  As  if  such  burial  ground  were  the  burial  ground 
of  the  respective  parish  of  such  incumbent  or 
minister,  ^erk  and  aexton  respectively."  Then 
the  section  provides  that  the  parisbionera  and 
inhabitants  shall  have  the  same  right  of  sepulture 
in  such  burial  ground  as  they  would  have  had  in 
the  bnrial  grounds  of  their  parishes.  I  have  now  to 
apply  that  section  to  the  present  case  ;  but  before 
so  applying  it  I  mnst  read  another  section  on  which 
stress  has  been  laid,  namely,  the  52nd  section. 
It  enacts  that :  "  '  Incumbent '  and  '  minister ' 
shall,  in  respect  of  any  fee  made  payable  to  an 
incumbent  or  minister  under  this  Act,  mean  the 
clergyman  who  would  have  been  entitled  to  the 
fee  mtd  the  body  been  buried  in  the  churchyard 
or  bnrial  ground  of  the  parish  from  whicli  it 
came  "-it  is  to  he  obser^.^^^tl@f^„gHte 
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reepect  of  fees — "  or  in  the  burial  ground  of  the 
eccleBiastical  diBtrict,  in  eaae  each  aistrit^  fa&s  a 
bnriAl  ground  at  the  paning  of  this  Act,  and  it 
any  difierence  shall  «*ise  between  two  or  more 
peraona  severally  claiming  to  be  incambrait 
or  minister  under  this  provision,  snch  diffw* 
ence  shall  be  determined  by  the  bishop  of  the 
diocese."  Now,  first  of  all,  I  confess  I  aare  no 
hesitation  whatever  in  saying  that  I  think  the 
meaning  of  the  32nd  claose  is  that  the  rector  of 
West  Derby  is  obliged  to  perform  the  duty  in 
respect  of  bnrialB  in  the  consecrated  portion  ai 
this  grannd  which  he  wonld  have  been  oUiged  to 
perfram  it  it  had  bean  the  burial  ground  of  his 
pariih.  Hie  obligation  on  him  to  perform  that 
dnty  seems  to  me  qaite  absolute  by  himself  or  his 
cnrate,  or  mch  doly  qoalified  p^son  as  he  may 
aotfaorise.  Then,  as  to  his  rights,  he  is  to  "  have 
the  same  rights  and  aathorities  as  he  has  pre- 
Tioasfy  Miji^ed."  I  take  that  to  mean  that,  ii  he 
has  enjoyed  any  special  ri^ht,  as  distinguished 
from  his  dnty,  in  the  ancient  churchyard  for 
which  this  is  substituted,  then  those  rights  also 
are  to  be  preserved  to  him  in  the  new  burial 
ground.  That  is  a  point  which  does  not  seem  to 
me  here  to  arise  at  alL  I  apprehend  that  the 
first  part  of  sect.  32,  which  obli^s  him  to  per- 
form the  "  dnties,"  would  give  him  such  rights 
as  a  rector  performing  the  duties  of  burial  in  his 
own  chnrcnjard  wonld  have,  as  snc^  rector, 
without  more  words.  I  take  this  additumal 
daose,  aa  to  "  rights  and  anthoritioi  "  as  meant 
to  refer  to  sot  special  rights  that  he  might  have 
in  the  churcnyard,  which,  nnder  the  ower  pro- 
visions  of  this  Act,  has  been  closed,  and  for  wUidi 
the  new  burial  ground  happens  to  be  substituted. 
That  seems  to  me  to  give  a  sufficiently  intelligible 
meaning  to  all  those  words  of  the  section.  Then 
we  come  to  that  which  is  really  the  difficalt  part 
of  the  case — the  qoestion  of  fees.  It  is  b^ond  all 
doubt  that  the  rector  of  West  Derby  never  was 
entitled  to  any  fees  in  respect  of  the  ancient 
churchyard  within  this  parish  of  West  Derby — 
that  he  never  was  entitled  to  any  fees  even  aris- 
ing from  burials  in  the  old  graveyard  of  Walton. 
The  Act  which  separated  West  DerW  from 
Walton  gave  him  no  such  right ;  and  the  ooly 
qnestion  which  can  be  rai^  on  that  part 
m  the  ease  is  this  :  Is  he,  or  ia  he  not, 
entitled  to  the  double  fees,  or  to  some  portum  d 
the  double  fees,  in  respect  of  burials  inthetiiree 
small  cemeteries  which  ore  within  the  precincts 
of  this  parish  of  West  Derby  P  Bat,  as  I  have 
said  in  reading  the  Act  which  separated  West 
Derby  from  Wuton,  there  is  not  one  word  of 
referrace  to  those  dtmble  fees.  I  have  shown,  in 
reading  tbe  words  of  the  sentence  of  consecra- 
tion, that  the  reason  why  double  fees  were 
imposed  was  in  order  to  provide  a  fund  to  com- 
pensate the  vicar  of  Walton  in  respect  of  the 
leee  which  he  would  lose  by  reason  of  the  burial 
of  persons  in  the  three  cemeteries  instead  of  in 
the  churchyard  of  Walton.  When  the  separa- 
tion took  place,  his  rights  were  preserved  to  him 
for  twenty  years.  Those  twenty  years  have  now 
expired.  But  the  coDtention,  as  I  nnderstuid  it, 
is  that  the  moment  the  separation  took  place  the 
double  lees  were  to  be  imposed  fw  burials  in  the 
three  cemeteries,  and  that  the  rector  of  West 
Derby  became  entitled  to  one-half  of  those  double 
fees.  That  is  how  I  understand  the  contention, 
and  I  have  asked  for  some  indication  in  the  Act 


of  separation  that  that  was  to  be  his  right.  The 
Act  is  absolutely  silent  on  the  subject.  The  only 
clause  which  can  be  read  as  referring  to  it  is 
sect.  11,  which  indicates  that  the  rector  of  West 
Derby  is  to  be  entitled  to  "  surplice  fees."  The 
argument  was  put  thus:  The  provision  as  to 
double  fees  was  a  provision  that  the  curate  or 
other  incumbent  in  charge  of  the  chapel  to  whidk 
this  small  cemetery  was  attached  might  exact  a 
double  fee  in  respect  of  any  borial,  not  in  order 
that  the  vicar  of  Walton  might  be  supplied  wiUi 
money,  but  in  order  that  h^  the  curate,  might  be 
BO  supfdied;  beoanse,  it  was  said,  the  vicar  of 
Walton  woald  have  had  the  right  to  whatever  fee 
was  t^ksa  if  it  was  taken  in  this  cemetoy,  and 
HbAt  the  half  tibat  was  pat  on  was  a  half  pot  vm. 
for  the  benefit  of  tbe  curate.  Bat  that  la  cer- 
tainly not  the  langn^i^  of  the  sentence  of  eaor 
secration.  The  language  of  the  sentence  of 
consecration  is  that  a  ilwible  fee  is  imposed  for 
the  benefit  of  the  vicar  of  Walton,  or,  rather,  to 
prevent  htm  suffering  loss.  What  reason  wonld 
there  be  for  giving  to  the  rector  of  West  Derby 
the  one-half  of  tUs  double  fee  P  He  suflera  no 
loss ;  he  never  had  any  right  to  a  fee  in  respect 
of  a  burial  in  the  churchyard  iA  Walton.  There 
has  been  an  attempt  to  argne  that  the  scope  of 
this  Act  is  to  give  to  the  rector  of  West  Derby 
all  emoluments  whatever  to  which  tbe  vioar  of 
Walton  was  entitled  in  respect  of  this  portion.  c£ 
his  fonner  parish.  But  the  sco^  oi  the  Act  is 
very  plain.  I  do  not  know  that  I  am  usii^  the 
exact  words ;  I  am  only  trying  to  represent,  ia 
my  own  words,  the  argument  which  haa  beat 
addressed  to  me.  I  have  asked  for  something 
specific  in  the  Act  which  gives  the  half  c£  the 
double  fee.  There  is  nothing  whatever  in  the  Act 
which  ^ves  it,  unless  it  passes  under  the  words 
"  Burpbce  fees."  I  turn  to  the  best  authority  I 
know  of  on  the  subject  to  ascertain  what 
"  snrpHce  fees "  are.  I  find  that  surplice  fees 
are  uins  defined  in  Stephen's  Commentaries, 
(9th  edit.,  vol.  ii.,  p.  743) :  **  Those  fees  and  does 
which  go  by  tbe  name  of  wurpUcefee*  (being  pay- 
able on  burials,  marriages,  and  the  like).  .  .  . 
With  respect  to  surjdice  fees,  it  is  said  that  none 
are  due  to  the  minister  as  of  common  right,  bat 
that  they  depend  on  specnal  custom  only."  They 
are,  then,  dtstinenishedin  that  way  from  Easter 
offerings  and  other  dnea  which  can  be  claimed  as 
of  common  right.  When  the  lef^  meaning  <rf 
**  surplice  fees  is  paymoitB  which  the  c^rgj 
could  claim  by  cusfann  cmly,  and  not  as  ol  right, 
can  I  "say  that  the  term  raUly  means  to  inclnde 
the  one-half  of  this  payment  P  It  is  a  payment 
in  respect  of  a  burial  in  a  particular  cemetery  to 
which  the  Act  makes  no  kind  of  reference,  and 
which  is  a  special  fee  imposed  on  people  coming 
to  bury  their  dead  there  rather  by  private  Act  of 
Parliament  relating  to  St.  Mary,  Edgehill,  or 
under  the  terms  of  the  sentence  of  consecration 
of  the  cemeteries  in  the  other  cases.  Is  that 
included  in  the  meaning  of  the  words  "  snr^ice 
fees  F"  Surely,  if  it  had  been  intended  by  this 
Act  of  Parliament,  in  aqwrating  West  Derby 
f  ran  the  parish  of  Walton,  to  give  to  the  incom- 
bent  61  the  new  parish  of  West  Derby  a  moialj 
of  this  fioe  to  which  the  Tioartrf  Walton  had faacB 
entitled  unda*  the  sentence  of  conseeratioa  and 
|B^vate  Act  relatinf^  to  Edgehill,  and  the 
sentences  of  consecration  of  the  two  other  oem^ 
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plainlj  eipreBsed  and  not  merelT  referred  to  by 
the  words  **  surplioe  fees."    Tnere  is  another 
TeanoD     which    presses   on    mj  mind  very 
much  in  ocmsidering  this  matter.  Is  it  right, 
after  West  Derby  has  been   separated  mm 
Walton,  to  si^  tut  the  parishioners  of  West 
Derl^  who  come  to  bury  their  dead  in  any  of 
these  three  cemeteries  are  now  to  be  subjected 
to  tbeae  donUe  fees  when  the  reason  for  the 
doable  fees  has  f^e  P   That  is  a  qnestitm  which 
deserres  very  great  consideration.    I  by  no 
means  think  that  they  conld  exact  from  people 
who  come  to  bnry  their  dead  in  these  three 
cemeteries  the  donble  fees  since  the  separation, 
or,  at  any  rate,  since  the  twentr  years  have 
expired.  It  is  impossible  for  me  to  determine  that 
qnestioQ  in  the  absence  of  anyone  representing 
toe   parishioners.    No   one    representing  the 
parishioners  is  now  before  me.     Therefore  I 
win  say  no  more  npon  that  point,  except  that  it 
is  a  question  deserving  very  great  conaidera- 
ticm.   Then,  supposing  doable  nes  conld  not  be 
CDOusted,  th^  wonld  remain  the  fee  which  the 
curate  or  incumbent  in  charge  of  the  cemetery 
attached  to  this  particular  chapel  is  entitled  to 
noerre  for  his  own  benefit.   Is  that  a  fee  which 
the  rector  of  West  Derby  can  take  from  him  P  I 
bare  heard  no  argument  to  show  me  any  reason 
why  the  rector  of  West  Derby  conld  claim  that 
fee  for  himself.   That,  again,  is  a  qnestion  which 
I  conld  not  possibly  decide  in  the  absence  of  the 
incambent  of  this  particular  chapel,  or  chapels 
of  ease  as  they  have  oeen  called.    1  am  not  gmng 
to  decide  in  their  absence  that  the  rector  of  West 
Derby  can  claim  and  take  for  himself  the  fees 
which  they  are  entitled  expressly  to  exact  under 
the  sentence  of  consecration  and  private  Act 
which    relate  to   Edgehill,   and  under  the 
soitences  of   consecration  of  the  two  other 
oemeteiies.  Those  are  points  which  I  cannot  now 
determine.   It  is  said  tnat  the  materiality  of  the 
argument  has  been  all  alon|[  that  these  are  within 
the  words  "  surplice  fees  "  in  the  lltb  section  of 
the  Act  of  separation.'  It  U  also  said  that,  inas- 
much as  at  the  time  when  the  bnrial  ground  was 
established  by  the  burial  board,  the  rector  of 
West  Derby  had  a  right  to  receive,  and  there  is 
some  evidence  to  show  that  for  a  short  time  he 
did  receive,  as  to  one  of  the  cemeteries,  one-half 
of  the  fees,  he  has,  therefore,  under  sect.  32,  the 
right  to  say  this :  "  I  have  been  accustomed  to 
receive  banal  fee*  ont  of  these  small  cemeteries, 
and  I  now  may  impose,  under  the  terms  of  sect. 
32,  ou  every  burial  which  takes  place  within  the 
new  bnrial  ground  belonging  to  tne  burial  board, 
the  same  fee  which  I  have  a  ri^^ht  to  receive  and 
have  been  accnstomed  to  receive,  in  respect  of 
those  three  cemeteries."  Well,  that  is  a  proposi- 
tion which  deserves  a  Teiy  great  deal  of  con- 
^deration.  In  the  first  place,  as  I  have  sai^  I 
do  not  see  the  right,  and  it  is  impossible  for  me 
to  determine  that  he  has  the  right  in  the  absence 
of  someone  representing  the  parishioners,  and  in 
the  absence  of  the  incumbents  of  the  three 
chapels.   My  present  impression  is  that  he  has 
not  made  the  right  ont.   Secondly,  does  sect.  32 
mesn  to  refer  to  a  right  like  that,  or  does  it  mean 
to  refer  to  those  fees  in  the  ancient  churchyard 
which,  when  the  new  burial  ground  is  substituted 
for  the  ancient  churchyard,  the  incambent  is  to 
receive  instead  of  the  old  fee  ?   The  subject  is 
not  cntirdy  uidoaohed  hy  antdiority.  In  the 
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case  which  has  been  referred  to  of  Somby  v.  The 
ToKteth  Fork  Burud  Board  (31  Bear.  52).  before 
Lord  Bomilly,  in  which  a  very  carefully  con- 
sidered jnd(^aent  was  deliTsrod,  the  learned 
jadge  was  evidently  of  opinion  that  sect.  32  does 
mean  to  refer  to  the  feet  m  reapeot  of  the  uunent 
gravmrard,  and  not  fees  in  respect  of  a  particular 
special  cemetery  like  these.  Lord  BomiUy  saya 
(at  p.  75)  this :  *'  If  the  incumbent  of  St.  James's 
could  claim  the  fees  in  respect  of  the  bnrial  of 
persons  dying  within  the  district  attached  to 
that  church,  and  if  the  incumbent  of  St. 
John  the  Baptist  could  do  the  same  with 
respect  to  the  ecclesiastical  district  so 
named,  then,  though  not  entitled  to  receive 
any  fees  in  the  character  of  incumbent  of  Toxteth 
Parle,  they  might  have  been  entitled  under  the 
provision  contained  in  the  52nd  section  "—that 
IS.,  the  52nd  section  of  the  general  Act  upon 
which  I  have  observed^"  under  the  definititm  of 
incumbent;  and  the  axnoont  to  be  reoKTed  ij 
them  most,  in  case  of  disagreement,  have  then 
been  settled  by  tiw  bishop  of  the  diocese;  but 
such  is  not  the  case.**  He  says  in  a  prpvions  part 
of  his  judffment  (at  pages  70  and  71) :  "  Is  the 
plaiatis,  tneu,  m  incumbent  of  the  ecclesiastical 
district  within  the  terms  of  the  defimtion  of  tho 
word  'incumbent'  in  the  &2nd  section,  and  aa 
such  entitled,  as  of  right,  to  the  fees  in  question, 
or  to  any  portion  of  them  P  To  sustain  this  he 
must  establish  that  he,  the  clergyman,  wonld  have 
been  entitled  to  the  fees  had  the  body  been  buried 
in  the  churchyard  or  burial  ground  of  the  parish 
from  which  it  came.  In  my  opinion,  that  means 
such  bnrial  ground  attached  to  the  parish,  or  the 
eccleeiastical  district  of  which  he  ts  incumbent, 
as  the  inhabitant  of  that  district  would  have  had 
a  right  to  be  interred  in."  I  have  asked,  a^m 
and  again,  coansel  to  show  ms  any  provukai 
which  givea  to  the  inhabitants  of  any  pert  of  thli 
parish  of  West  DotI^,  the  ancient  parish  ol 
Walton,  a  i^ht  to  be  interred  in  any  of  thcN 
small  cemetenes.  Nothing  express  of  the  kind 
can  be  found ;  and  the  curious  tbin^^  is  that  to 
these  chapels  of  ease  there  is  no  district  attached* 
and  the  cemeteries  are  not  confined  to  any  puv 
ticular  portion  of  the  parish  of  Walton-on-tb^ 
Hill,  still  less  of  West  Derby.  I  cannot  find  any- 
where that  the  parishioners  of  Walton-on-the- 
Hill,  or  of  any  district  of  Walton-on-the-Hill,  are 
persons  who  could  claim  bnrial  in  tbem  as  of 
right.  The  observations  which  I  have  read  from 
the  judgment  of  the  Master  of  the  Bolls  ^Lord 
Somilly)  show  that  his  view  was  that  it  was  only 
such  fees  as  were  payable  in  respect  of  a  church- 
yard in  which  the  parishioners  had  the  right  oC 
sepulture.  That  ia  wf  erred  to  in  this  82nd  section. 
It  18  only  where  an  incumbent  has  been  acenstomed 
to  receive  fees  of  that  kind  that  he  can  daun  in 
respect  of  a  bnrial  gronnd  established  nnder  the 
general  Act  fees  at  the  same  rate  in  respect  of 
oarials  in  the  consecrated  portion  of  that  bnrial 
ground.  Therefore  I  am  not  ^le  to  say,  upon 
the  evidence  before  me,  or  upon  such  oonsidera. 
tion  as  I  am  at  liberty  to  give  to  these  Acts  of 
Parliament,  in  the  absence  M  anyone  representing 
the  curates  of  these  chapels,  that  the  rector  of 
West  Derby  has  made  ont  his  right  to  receive  the 
fees,  or  any  portion  of  the  fees,  in  respect  of 
burials  in  these  cemeteries.  Nor  am  I  able  to  say 
that,  in  respect  of  burials  in  these  cemeteries,  the 
persons  within  the  pree^^c^  ((^C>@^L@ 
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Walton,  or  the  parish  of  West  Derby,  had  a  ri^it 
to  be  buried.  Acoor^giy,  npon.  the  matetulB 
befm  me,  I  am  not  able  to  say  thi^  the  reotw 
has  a  right  to  impose  in  respect  of  bnriala  in  the 
consecrated  portion  of  the  new  burial  ground,  the 
same  fees  which  the  curate  of  any  one  of  these 
ohapela  of  ease  was  accustomed  to  receiTO  iu 
respect  of  burials  in  the  cemeteries  attached  to 
that  chftpel,  or  one-half  of  those  fees,  or  any 
portion  ot  them.  I  understand  he  does  not  carry 
his  claim  so  far  as  to  claim  to  impose  the  double 
fees.  His  argument  seems  to  me  to  preclude  that, 
for,  if  he  is  entitled  to  impose  any  part,  he  might 
as  well  claim  to  be  entitled  to  impose  the  whole 
of  a  doable  fee.  I  am  not  able  to  see  that  he  has 
made  out  his  claim  either  to  impose  the  doable 
fee  or  to  receive  the  double  fee,  or  any  portion  of 
that  fee,  or  to  treat  anything  received  in  respect 
of  those  cemeteries  as  the  meaaare  of  the  fee 
vhich  iw  has  a  right  to  impose  under  the  words 
of  the  32nd  section  as  being  a  fee  whldi  be  baa 
been  aconstomed  to  receive.  But,  then,  that 
does  not  dispose  of  the  whole  case.  I  have  said 
that,  in  my  opinion,  distinctly  he  has  a  r^ht  to 
perform  the  auties  connected  with  burials  in  the 
consecrated  portion  of  this  new  burial  ground, 
and  that  in  respect  of  that  duty  he  has  all  the 
rights  which  attach  to  the  rector  of  a  parish  as 
though  the  bnrial  ground  were  the  burial  ground 
ot  his  parish.  It  seems  that  the  bnrial  board 
have  been  accustomed  to  receive  fees  in  respect 
of  the  ecclesiastical  duties  performed  in  this 
consecrated  ground.  I  have  no  materials 
before  me  to  ascertain  what  the  fees  are, 
and  I  am  not  going  to  de^  with  them  indi- 
vidual^. The  boanl  have  been  accustomed  to 
noava  the  fees  in  respect  of  these  ecclesiastic^ 
duties,  and  ot  paying  other  clergymen — clergy- 
men, I  understand,  selected  and  employed  by 
themselves — a  remuneration  tm  the  performance 
<rf  their  ecclesiastical  duties  out  of  the  tees  so 
received.  I  am  told  that  the  amount  which  has 
been  actnallv  paid  is  very  small,  and  I  should  not 
be  at  all  incfiniBd  to  direct  any  acconnt,  nor  do  I 
nuderstand  that  that  is  a  matter  which  is  pressed. 
But  the  question  is  as  to  future  rights;  and 
holding,  as  I  clearly  do,  that  the  rector  has  the 
right  to  claim  fees  for  the  performance  of  religious 
aervioes  in  this  burial  ground,  and  has  the  dnty 
in  respect  of  burials  imposed  on  him  by  the  Act 
of  Fs^liament  which  I  have  already  stated,  it 
seems  to  me  clear  that,  if  this  burial  board  do 
reoeiTe  fees — I  do  not  pause  to  ask  whether  they 
have  the  ri^ht  to  receive  them  or  not~bttt  if 
tbaj  do  reoave  fees  for  the  ecclesiastical  f unc- 
tionB  performed  in  respect  ot  the  buriab  in  this 
consecrated  portion  of  their  burial  ground,  in 
future  (I  will  say  nothing  as  to  the  past)  they 
should  pay  those  fees  ^tlwr  to  the  rector  or  to 
any  person  employed  bf  him  in  conducting  those 
burials.  That,  I  think,  conclndes  all  I  need  say 
about  the  matter.  I  will  make  (although  in  so 
doing  I  am  going  a  little  out  of  the  functions  of 
this  division  of  the  conrt)  the  following  declara- 
tion :  That  in  the  consecrated  portion  of  the 
burial  ground  belonging  to  this  bnrial  board 
within  the  parish  of  West  Derby,  the  rector  of  the 
parish  for  the  time  being  is  bound  by  himself 
and  his  curate,  or  snch  other  qualified  person  as 
he  may  authorise,  to  perform  the  duties,  and  is 
entitled  to  have  the  rights  and  authorities  inci- 
dent to  suck  duties  (and  I  put  those  wwds  in 
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expressly,  for  it  is  not  a  case  where  the  preriom 
exercise  of  such  duties  in  this  puish  has  beai 
established)  lor  the  performanoe  of  reUgiona 
services  on  the  bnrial  in  such  burial  ground  in 
the  consecrated  portion  thereof  of  the  remains  of 

Eirishioners  or  inhabitants  of  the  parish  of  We6t 
erby.  Then  there  must  be  another  declaraticHi ; 
That  the  plaintiff  is  entitled  as  the  rector  of 
West  Derby  to  receive  all  such  fees  as  the  burial 
board  may  themselves  collect  or  receive  in  respect 
of  such  auties  of  the  rector  of  West  Derby,  (»■ 
of  Buch  duties  aimply.  As  to  the  monumental 
fees,  I  decline  to  decide  anything  on  that  point, 
having  no  evidence  before  me  as  to  the  fe«B 
which  have  been  actually  received ;  and  I  decline, 
without  further  evidence  on  that  point,  to  express 
any  opinion  upon  it  farther  tluui  the  goienl 
indication  of  my  opinion  which  I  have  already 
given.  I  do  not  think  an  injnnctkm  will  be 
necesaaiy.  A  deckration  will  no  doubt  induce 
the  burial  board  to  abstain,  lliey  are  a  puUie 
board,  and  I  have  no  doubt  they  will— and  I 
should  be  very  sorry  to  suppose  that  they  would 
not — obey  the  direction  of  this  court.  The  other 
portion  of  the  claim  only  relates  to  the  past.  The 
amount  of  the  fees  th^  became  payaue  to  the 
plaintiff  is  small,  and,  as  this  is  a  question  of  cm* 
siderable  complexity,  I  do  not  think  fit  to  grant 
any  account  as  to  toe  past.  With  regard  to  the 
costs,  I  rather  think  that  this  is  a  case  in  which 
costs  should  not  be  asked  for.  But  in  the  main 
the  plaintiff  is  right,  and,  as  be  insists  upcm  it,  be 
is  entitled  to  have  an  order  with  costs. 

Solicitor  for  the  plaintiff,  Henshato  S.  RuutSl, 
agent  for  Parry,  Oatnon,  and  Farmer,  Chester. 

Solicitors  for  the  defendants,  ^ritehard  and 
8on»f  agents  for  Cleaver,  Sdden,  Oamett,  and 
Cleatoer,  LiverpooL 


Thmday,  Feb.  17. 
(Befoto  Kat,  J.) 
its  BovBiTB ;  Btuu  «.  Habplbt.  ifl) 
WiU—Devite  to  Inutea—Batent  of  eHat^Gifi  to 
duldren — JXreeHon  a$  to  maintmanee  <ff  i^ntUa 
preMumptively  eitHtled—FaUure  ef  parttetilar 
ettaU  —  OtmHngent  remainder  or  eweeutcry 
demae. 

A  teetator,  wlio  died  in  FA.  1877,  bff  hie  vnU,  daUi 
in  Sept.  1869,  deoteed  retU  eatate  to  hie  trudm 
to  ike  vMe  of  E.  D.  during  her  life,  and  ait«r  her 
death,  as  to  a  certain  part  thereof,  to  themetf 
the  inuteeM,  their  heire  and  aetigne,  daring  w 
life  of  S.  S.,  «po»  truet  to  pay  the  rente  to  her 
for  life,  and  from  and  immediately  after  her 
deceaee  to  auch  atee  ae  8.  H.  ehouid  by  teiU 
appoint,  toith  remainder  tu  default  of  appoiid- 
ment  io  the  uee  of  the  children  of  S.  H.,  «*« 
being  eona  ahouJd  attain  tweniy-one,  or,  being 
daaghtera,  ahould  attain  that  age  or  marry, 
their  reapeetive  heira  and  aaaigna,  in  equal 
aharea. 

The  teetator  then  avihorieed  hie  traateea,  afier  &a 
deceaee  of  the  aurvivor  of  E.  D.  and  8.  S.,  aad 
daring  the  minority  of  any  chUd  or  ckOdren  {f 
B.  H.  for  the  time  being  preaumptively  tntitlei 
to  the  premiaeaf  to  receive  the  rente  thereof,  or  ti< 
ahare  ikere(^  to  vikick  such  minor  mosU 
actually  or  preatmj^veiy  entillad,  and  apply 
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tk«  tame  for  fcit  or  hor  maiiU«nanee  and  educa- 
tion. 

8.  S.  died  in  1878  wi&out  haairuf  esoereiud  the 
pover  <ff  tippointmetU,  leaoing  five  ehUdren; 
three  of  wftom  uwrs  infoMie. 

The  Jruttom  ae\ted  for  a  dedaraiion  that  they  were 
eniitled,  dttring  ilie  minority  of  each  ittfante,  to 
receive  on  behcUf  of  each  of  them  one  eqvalj{fih 
part  of  the  rente  and  annual  prodnee  of  the 
premisee,  and  to  apply  the  game  for  the  mainte- 
nance and  education  of  the  infante. 

The  case  not  coming  mthin  the  Act  to  amend  ike 
law  ae  to  contingent  remaindert,  the  gneetion 
aroee  whether  the  gift  to  the  dtUdren  of  8.  S.  woe 
a  contingent  remainder  or  executory  deviee. 

Held,  thai  there  was  a  good  eseeotUory  deviee  in 
favour  <^  the  cAiUrm  of  8.  S.  atiainir^  tuieniy- 
one,  or,  in  the  caee  of  daughtere,  marrvtna  wuier 
thai  age,  whether  before  or  after  the  death  of  the 
eurvitMtr  of  S.  D.  and  8.  H. ;  and  that  there 
muut  he  a  deda/raUon  ae  aeked. 

JtaLechmere  andiaoyd  (45  L.  T.  Bep.  N.  8.  551  ; 
18  Ck.  Bin.  524)  and  Miles  v.  Jarria  (49  L.  T. 
Bep.N.  8.  162;  24  CK  Div,  m)  followed. 

Thomju  Boukn£  by  his  will,  dated  the  4th  Sept. 
1869,  after  bequeathing  divers  s^ific  and 
pecuniary  legacies,  and  after  making  certain 
apecific  devises,  devised  all  other  his  real  estates 
ntoate  in  the  parishes  of  Bomford  and  Barking, 
cff  dsewhere,  with  tJwir  apportenanoes,  onto 
Bemamin  William  Day,  Samnel  Lee  Bymer,  and 
Vilfiam  SmiUi,  and  their  heirs,  to  the  sevml 
uses  and  upon  and  for  the  trusts  and  porijoses 
thereinafter  limited,  expressed,  and  declared  of 
tnd  concerning  the  same ;  that  was  to  say,  to  tbe 
use  of  his  sister  Elizabeth  Dixon,  during  her  hfe, 
she  keeping  such  estates  and  the  onildings 
thereon  m  good  and  ten&ntable  repair,  and  suffi- 
ciently insured  against  loss  or  damage  by  fire ; 
and  from  and  after  her  decease,  then  as  to  a 
certain  freehold  pnblic-hoose  therein  described, 
and  also  two  freehold  messuages  with  the  appur- 
tenances thereto  belonging,  and  also  a  certain 
freehold  piece  of  arable  land,  to  the  use  of 
Beojamin  William  Day,  Samuel  Lee  Bymer,  and 
William  Smith,  their  heirs  and  assigns,  during 
the  life  of  his  niece  Sarah  Ann  Hammond  without 
impflachment  of  waste,  npon  trust  nevertheless 
to  pay  the  rents,  issues,  and  profits  thereof  when 
and  aa  the  same  should  from  time  to  time  become 
doe  and  be  received,  into  the  propw  hands  of  his 
niece  for  and  during  the  term  of  her  natural  life, 
for  her  serrate  use  free  from  the  control  of  her 
husband,  and  so  that  she  would  have  no  power  to 
alienate  or  dispose  of  tbe  same  by  way  of  antici- 
pstion;  and  from  and  immediately  after  the 
decease  of  Sarah  Ann  Hammond,  to  each  uses, 
upon  snch  trusts,  and  for  such  ends,  intents,  and 
porposes,  and  with,  under,  or  subject  to  snch 
power8,provisoes,  limitations,  and  declarations,  and 
ffeneral^  in  such  way  and  mancer  as  Sarah  Ann 
Hammond  should  notwithstanding  her  coverture, 
and  whether  covert  or  sole,  by  her  will,  or  any 
codicil  thereto,  direct,  limit,  or  appoint.  The  will 
thai  proceeded  as  follows : 

And  is  default  of  anj  Bnoh  direction,  limitation,  or 
appcnntment,  gift,  or  derieA,  and  ho  far  u  any  inoh  (if 
partial  or  incomplete)  ahsU  not  extend,  and  as  uid  when 
partienlar  nsea  or  eatatei  whioh  mav  be  so  directed, 
linited,  or  aA^ointod,  shall  reapeotiveiy  end  or  deter- 
nine,  aiid  tabjeot  tiiueto  in  the  meantime  to  the  nse  of 
us  wdld,  if  emj  one,  or  of  all  the  obildreB  of  the  said 
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Sarah  Ami  Hammond  (if  more  than  one),  who  being  a 
son  or  sons  shall  attain  the  age  of  twenty-one  years,  or 
being  a  daofliter  or  danghtere  shall  attain  that  age  or 
marry,  his,  her,  or  their  reapeotive  hetra  and  oaaifnu  for 
ever ;  and  if  more  than  one  in  eanal  ehares  and  propoi^ 
tioas  aa  tenants  in  common,  ana  not  as  joint  tniaats ; 
but  in  oaae  there  ahall  be  no  child  of  the  said  Sarah  Ann 
Hammond  who  being  a  son  shall  attain  tbe  age  of 
twenty-one  years,  or  being  a  daughter  shall  attain  that 
age  or  marry,  then  I  diteot  that  toe  same  shall  sink  into 
toA  fnm  put  otwj  residaary  estate. 

The  testator  then  authorised  the  tntsteea  or 
tmstee  for  the  time  being  of  his  will,  after  the 
decease  of  the  survivor  of  his  sister  and  his 
niece,  and  during  the  minority  of  any  child  or 
children  of  his  niece  for  the  time  being  pre- 
sumptively entitled  to  the  messuages,  tenements, 
hereditaments,  and  premises,  thereinbefore 
devised  for  the  benefit  of  his  niece  for  her  life,  or 
any  part  or  share  thereof,  to  receive  the  rents  and 
annual  produce  and  income  not  otherwise  dis- 
posed of  of  such  messuages,  tenements,  heredita- 
ments, and  premises,  or  the  share  thereof  to  which 
any  buch  minor  should  be  actually  or  presnmp* 
tively  entitled,  and  apply  the  same  for  nia  or  her 
maintenance  and  education,  and  to  invest  any 
un^plied  surplus  of  such  income  in  the  funds  or 
on  rml  security  in  England,  and  aconmnlate  the 
same,  with  power  to  resort  to  such  accamnlatuMi 
for  the  maintenance,  education,  or  benefit  of  ai^ 
minor  actually  or  preKamptively  entitled  thereto, 
and  he  declared  that  any  unappfiedaccumulations 
of  income  arising  either  from  a  presumptive  share 
or  estate,  should  be  added  to  and  follow  tho 
destination  of  the  share  or  estate  from  which  the 
same  should  arise,  but  that  the  person  or  persons 
in  whom  socb  aocumnl&tions  should  vest  should 
take  the  same  as  personal  estate. 

The  testator  died  on  the  17th  Feb.  1877. 

Sarah  Ann  Hammond  never  in  any  way 
exercised  the  testamentary  power  of  appointment 

S'ven  to  her  by  the  wilL  She  died  on  the  14th 
arch  1878. 

Elizabeth  Dixon,  the  first  tenant  for  life,  died 
on  the  30th  Nov.  1884. 

Sarah  Ann  Hammond  was  only  once  married, 
viz.,  on  the  18th  June  1857,  to  John  Hammond. 
There  was  issue  of  the  marriage  of  Sarah  Ann 
Hammond  nine  children  only,  four  of  whom  died 
in  early  infancy.  The  five  surviving  children 
were  as  follows :  Elizabeth  Bourne  Harpley,  who 
was  bom  on  the  4th  Jane  1858,  and  who  was 
married  on  the  6th  July  1886  to  Yousir  Joseph 
Harpley;  Sarah  Caroline  Coker,  who  was  bom 
on  the  26th  1860,  and  who  was  married  on 
tbe  17th  May  1880  to  Arthur  Coker;  Martha 
Amelia  Hammond,  who  was  bora  on  the  30th 
Aug.  1867 ;  Amelia  Jane  Hammond,  who  was 
born  on  the  31st  Jan.  1869 ;  and  Mary  Bourne 
Hammond,  who  was  bom  on  the  22nd  June  1870. 

Elizabeth  Bourne  Harpley  having  been  bom 
in  1858  and  Sarah  Caroline  Coker  in  1860,  had 
both  attained  twenty-one  years  of  age  before  the 
determination  of  the  particular  estate  with  the 
death  of  Elizabeth  Dixon ;  but  the  remaining  three 
children  of  Sarah  Ann  Hammond  were  all  still 
infanta. 

An  originating  summons  was  taken  out  on 
behalf  of  the  trustees  of  the  will  and  of  Martha 
Amelia  Hammond,  Amelia  Jane  Hammond,  and 
Mary  Bourne  Hammond,  tbe  infant  children  of 
Sarah  Ann  Hammond,  b^SamnelLeoBymer  their 
next  friend,  against  Elfgab^h^  ^^c^^i^np]^ 
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Sarah  GaroUne  Coker,  and  Aitbnr  Goker  (who 
was  joined  as  a  co-defendant,  as  his  nmrriwe  had 
taken  place ^;ior  to  tbe  Married  Wranen^  "Pro- 
'  perty  Act  lw2),  asking  for  a  declaration  that  the 
trostees  of  the  will  were  entitled,  dnring  the 
minority  of  the  infuil  children  rrapectivefy,  to 
receive  on  behalf  of  each  of  them  one  eqnal  fifth 
part,  or  snch  larger  share  as  she  might  for  the  time 
being  be  presumptively  entitled  to,  of  the  rents 
and  aonnal  prodare  of  the  freehold  pnblic-honse 
and  the  two  freehold  measnages  witb  the  appurte- 
nances and  the  freehold  piece  of  arable  land 
devised  by  the  will,  ard  to  apply  sach  part  or 
share  of  the  rents  and  annual  prodace  for  the 
maintenance  and  education  of  such  infant  children 
presumptively  entitled  to  the  same. 

The  summons  was  adjourned  into  courts  and 
now  came  on  to  be  heard. 

W.  C.  Bruce  for  the  plaintiffs. — ^The  case  does 
not  fall  within  the  Act  to  amend  the  law  as  to 
contingent  remainders  (40  A  41  Vict.  c.  33),  (a) 
because  the  testator  died  before,  and  his  will  con- 
sequently came  into  operation  before,  the  passing 
of  that  statute.  If  the  devise  to  the  children  oi 
Sarah  Ann  Hammond  were  a  l^<al  devise,  and  if 
it  were  read  withoat  the  eontezt,  tfaim  clearly 
wider  the  old  mle  only  those  children  who  had 
attained  twenty-one  or  married  at  the  death  of 
Elizabeth  Dixon  could  participate :  (Theobald  on 
Wills.  3rd  edit.,  pp.  229,  230.)  But  I  submit  that 
the  tmstees  take  the  l^;al  estate  in  the  whole  fee 
simple : 

Btrry  v.  Btny,  38  L.  T.  Eep.  N.  8.  474 ;  7  Ch.  IMv. 
657; 

Craoton  V.  Onaton,  S  Sm.  A  Qifl.  386 : 
jra»ha»v.Oing^,47I..T.Bep.N.S.l!»i  UCh. 
IMt.790. 

If  the  tmstees  take  the  legal  estate,  then  the 
contingent  mnainder  to  the  stOl  infant  children 
can  take  effect ;  but  even  if  that  is  not  the  case, 
fhe  infants  are  nevertheless  entitled  to  share, 
since  on  the  whole  will  the  devise  to  the  children 
must  be  coDStrued  as  an  executory  devise,  the 
maintenance  claase  showing  a  clear  intention  to 
include  them  in  the  devise,  which  would  be  impos- 
sible if  the  devise  were  construed  as  a  contingent 
remainder.  If  tbe  devise  can  be  construed  as 
one  to  the  children  attaining  twenty-one  or  marry- 
ing, whether  before  or  after  the  determination  of 
the  particular  estate,  then  there  is  a  good  execu- 
tory gift : 

J!e£«ch(Mi«aiwZ  Lloyd,  45  L.T.  Bep.  N.S.551;  18 

Cai.IMT.S24: 
JKImt.  JarvM,  4»  L.  T.  Bep.  K.  8. 162 ;  24  Ch. 

DiT.688. 

In  Berry  v.  Berry  {vhi  tup.)  a  power  to  apply 
rents  to  the  maintenance  of  an  infant  was  neld 
to  give  the  trustee  the  legal  estate  so  as  to  exclnde 
the  rule.   Bat  it  must  be  admitted  that  there  is  a 

(a)  The  Aot  to  amend  the  law  u  to  oontinxent 
lemainders,  which  was  paased  on  the  Snd  Aug.  ^77, 
ennnts  that:  Ever;  eontiiitreiit  remainder  created  by 
any  ins^ment  execnted  after  the  passinr  of  this  Aot, 
moj  uy  will  or  oodioil  rerived  or  repobudied  by  any 
will  or  oodioU  exeovted  after  that  date,  in  tenements  or 
hereditaments  of  any  tenure,  whioh  would  have  been 
valid  aa  a  springing  or  Bhifting  nee  or  execntory  devise 
or  other  limitation  had  it  not  had  a  sniHoient  estote  to 
support  it  as  a  contingent  remainder,  ehidl,  in  the  event 
of  the  partienlar  estate  determioiiig  before  tiie  eon- 
tingent  remainder  Testa,  be  capable  of  taking  effect  in 
all  reapeots  aa  if  the  contingent  remainder  had  origin- 
ally  been  created  as  a  springing  or  idiifting  use  or 
ezeoatoiy  devise  or  other  exeoatoiy  UmitatimL 
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distinction  between  that  case  and  the  premL 
There  Hall.  V.C.  observed  that  that  was  not  the 
case  of  a  power  to  enter  and  reoetve  rents,  hot  a 
power  to  apply  them  assnmiiw  that  the  trustee 
would  receive  thcnn  by  virtue  of  his  office.  Here 
there  is  a  power  to  receive,  which  points  the 
other  way.  Bnt  the  testator  by  the  maintenance 
clause  shows  a  clear  int^tion  that  children 
fulfilling  the  condition  at  any  time  are  to  take. 
He  plainly  contemplates  a  cmld  being  still  pre- 
sumptively entitled  after  the  determination  of 
the  particular  estate.  No  express  words  conld 
have  made  his  intention  plainer.  That  being  so, 
I  submit  that  the  case  comes  within  Ba  Leekmm 
and  Lloyd  (abisup.)  and  MUet  t.  Jarvit  {vJn  tap.). 
He  referred  also  to 

Brachevhury  t.  OMmu,  2  Ch.  Div.  417. 

[Kat,  J.  referred  to  Hanson  t.  QraJiam  6  Ves. 

239.] 

(Tron-enorTToodf  for  thedefendants. — The  devise 
on  the  face  of  it  is  a  contingent  remainder,  and 
should  be  so  construed.   He  referred  to 

Feating  v.  Allen,  2  L.  T.  Bep.  N.  S.  150 ;  12  M.  &  W. 
279. 

i>ruG«  replied. 

Kat,  J. — In  this  case  the  devise  is  in  the  UA- 
lowing  words,  reading  it  shortly :  To  the  use  of 
the  trustees  named  during  the  life  of  the  tes- 
tator's niece,  Sarah  Ann  Hammond,  without  im- 
peachment of  waste,  upon  trust  neverthel^  to 
pay  the  rents,  issues,  and  profits  thereof,  what 
aud  as  tbe  same  should  from  time  to  timebec(»iie 
due,  to  Sarah  Ann  Hammond  for  life  for  her  sepa- 
rate use;  and  from  and  after  the  decease  of  Ssnh 
Ann  Hammond  to  such  ases>  upon  snch  trusts,  and 
for  such  ends,  intents,  and  piurposes,  and  in  aoA 
manner  as  Sarah  Ann  Hammond  should  by  will 
or  codicil  appoint;  and  in  default  of  any  such 
appointment  to  tbe  use  of  the  chUd  iC  only  one,  or 
ot  all  the  children  of  Sarah  Ann  Hanmu»d  (if 
more  than  one)  who  being  a  son  or  sons  shoiud 
attain  the  age  of  twenty-one  years,  or  being  a 
daughter  or  daughters  should  attain  that  age  or 
marry,  his,  her,  or  their  respective  heirs  and 
assigns  for  ever,  and  if  more  than  one,  in  equal 
shares  and  proportions  as  tenants  in  common, 
not  as  joint  tenants.  Now,  pausing  there,  I  sm 
told  that  there  is  nothing  in  this  will  to  indicate 
that  tbe  trustees  took  the  fee  simple,  beyond  the 
words  which  I  have  read,  and  the  limitation  to 
the  children  is  inconsistent  with  the  notion  that 
the  trustees  took  the  fee  simple.  The  words  aie^ 
to  the  use  of  the  tmstees,  their  heirs  and  assigns, 
during  the  life  of  the  testator's  niece,  upon  truBt 
to  pay  the  rents  of  the  property  to  her.  Bat 
after  that  the  other  limitations  are  not  upw 
trusts,  but  "to  uses" — words  which  conveyancers 
adopt  to  indicate  legal  limitations.  The  testator's 
niece  made  no  appointment  by  will  or  codicil, 
and  has  died.  Prima  fade,  the  limitation  to 
the  children  of  Sarah  Ann  Hammond  being  a 
legal  limitation,  it  would  so  far  be  a  con* 
tingent  remainder  to  the  children  of  Sarah  Asn 
Hammond  who  had  attained  twenty-one.  There- 
fore any  child  of  Sarah  Ann  Hammond  who  had 
not  attained  twenty-one  conld  not  take  because 
there  would  be  a  gap  in  the  limitations,  and  tbe 
interest  of  that  child  wonldfelL  But  thencfHUtf 
this  clause  :  -  "  I  authorise  my,sud  tnutees,  of 
other  the  trustees  <g]JH^%^gR(tj^1^ 
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tliis  my  will,  after  the  deceaeo  of  the  surviTors  of 
mj  aud  siBter  and  my  said  niece,  and  daring  the 
minority  of  any  child  or  children  of  my  said  niece 
for  the  time  being  presnmptively  entitled  to  the 
said  measoages,  tenements,  hereditunents,  and 
premises  hereinbefore  derised  for  the  benefit  of 
my  said  niece  for  her  life,  or  any  part  or  share 
thereof,  to  receive  the  rents  and  annual  produce 
and  income,  not  otherwise  disposed  of,  of  the  said 
messnages,  tenements,  hereditaments,  and  pre- 
mises, or  the  share  thereof  to  which  any  Buch 
minor  shall  be  actually  or  presumptiTely  entitled, 
and  apply  the  same  for  hu  or  her  maintenance 
and  edncatkm,  and  to  inTest  any  unapplied 
snrpias  of  such  income  in  the  f  nnda  or  on  real 
seenrity  in  England,  and  accunnlate  the  same, 
with  power  to  resort  to  anch  accnmnlation  for 
the  naaintenancft,  education,  or  benefit  of  any 
minor  actually  or  presumptively  entitled  thereta 
And  I  declare  that  any  nnapfdied  acoumnlationb 
<A  income  ariaing  either  from  a  preanmptlTe 
share  or  estate  shall  be  added  to  and  follow  the 
destination  of  the  share  or  estate  from  which  the 
same  shall  arise;  but  the  person  or  persons  in 
whom  anch  accumulations  shall  VRSt  shall 
take  the  same  as  personal  estate."  That  con- 
firms rather  than  alters  the  view  that  the 
bnatees  do  not  take  the  fee  simple,  becanae 
the  testator  empowers  them  to  receive  the  rents, 
lAich  would  not  be  necessary  if  the  legal  estate 
■mm  vested  in  them.  But  it  alao  shows  most 
chariy  that  the  testator's  notion  was,  that  any 
duUl  of  Sarah  Ann  Hammimd,  who  at  her  deain 
had  not  attained  twenty-one  or  married,  was  pre- 
anmptively  entitled  to  share  in  this  gift.  Now, 
that  ooold  not  be  the  case  if  the  limitation  were 
a  contingent  remainder,  for  a  child  who  had  not 
attained  twenty-one,  or  married,  at  the  death  of  the 
tdant  ior  life  coold  not  have  been  preaumptively 
entitled.  Accordmgly,asIhavetodecidewb«thcr 
this  is  a  contingent  renuunder,  or  execntory  devise, 
it  is  impossible  to  carry  ont  tiie  provisions  of  this 
will  without  treating  it  as  an  executory  devise, 
and  ib  is  plain  that  the  testator  did  not  intend 
that  a  child  who  had  attained  twenty-one  after 
the  death  of  the  tenant  for  life  should  not  be 
oititled  to  share.  On  the  contrary,  he  evidently 
intended  that  such  a  child  should  be  entitled. 
That  intention,  as  I  have  said,  can  only  be  carried 
out  fay  cDnstming  the  gift  aa  an  executory  devise, 
and  not  a  contingent  remainder.  For  that  con- 
atmction  the  case  referred  to,  which  came  be- 
fore the  hite  Maater  the  Bolls,  of  Be  Leckmere 
and  Lloyd  (45  L.  T.  B|^  N.  S.  551;  18  Ch.  Div. 
524),  seems  to  me  a  dix«ot  authority.  I  cannot 
in  any  way  distingniah  the  present  case  from  that 
one.  I  myself  have  previously  followed  that  case 
in  the  case  of  MUea  v.  JarvU  (49  L.  T.  Bep.  N.  S. 
162 ;  24  Ch.  Div.  633),  and  I  may  say  I  foUowed 
it  with  great  satisfaction.  The  rule,  which  is  an 
arbitrary  rule,  that  you  must  construe  a  limita- 
tion as  a  contingent  remainder  if  that  constmc- 
tioQ  ia  possible,  is  one  which  often  produces  great 
injustice  and  hardship,  and  1  cannot  help  being 
glad  to  sea  that  a  distinction  of  this  kmd  has 
Men  eatabliahed.  There  miut  be  a  declaration  in 
tbs  terma  of  the  snmmcma,  prefaced  by  worda  to 
tin  effect  that  the  court  was  of  opinion  that  there 
vas  under  the  will  a  good  executory  deviae  in 
&Toar  of  libo  children  of  Sarah  Ann  Hamimmd 
attaining  twenty-one^  or  in  the  ease  of  danghtera 
ntrtying  under  that  af^t  whrther  beloTe  or  after 


the  death  of  the  survivor  of  Elisabeth  Dixon  and 
Sarah  Ann  Hammond. 

Solicitors  for  all  parties:  Wutt  King,  Adama, 
and  Go. 


Feb.  16, 19,  21,  and  March  1. 
(Before  Kat,  J.) 
Bbhxbs  v.  Fxllowbs.  (a) 
Inheritance — BeoZ  ettaie — Deeeent — ^SettZsTnanf— 
GoneirueUon  —  Uliimaie  limitation  to   "  right 
hein  "  of  sfnut^er— Ab  male  heir»—Co-keiree»e» 
— Joint  tenancy  or  ienaney  in  eomnum— Jnfcerif- 
ance  Act  1833  (3^4  WUl.  4,  c.  106),  ».  3,  4. 

Bg  a  aettlement,  dated  in  1856,  real  eafate  was 
settled  to  the  nee  of  traetees  durina  the  life  of  A. 
upon  certain  truete,  and  ajier  hit  death  to  the  use 
of  B.for  life,  toith  rematndor  io  trueteee  to  pre- 
eerve  eontingent  remaindera,  with  remainder  to 
hiejtret  ana  other  eon*  ewxeeeiv^  in  tail  male, 
ana  for  default  of  nteh  ieeue  to  the  uee  qfthe 
"  right  fcetM  "  nf  C-for  ever.  C.  had  no  estate  of 
his  ouni  in  tJie  property.  He  died  in  1854.  Ht9 
"  right  heirs  "  ai  the  time  of  his  death  toere  three 
sisters  and  five  daughters  of  a  deceased  sister. 
The  preceding  limitations  alt  failed.  T}ie  present 
survivors  of  the  "  right  heirs  "  were  four  of  the 
fioe  daughters  of  the  deceased  sister.  The, ques- 
tion was  wlidher  the  heirs  took  at  peraonaa 
designata  or  as  coparceners. 

On  the  one  hand  it  was  contended  thai  the  person* 
wfio  were  the  "right  heirs  "took  as  joint  tenants, 
so  that  the  estate  wcu  now  vested  in  the  survivors  ; 
on  Vie  other  hand,  that  the  "  right  heirs  "  took 
as  tenants  in  common,  and  Ma<  eonseqnmil^  their 
sltares  passed  by  descent  or  devise  to  the  severai 
parties  claiming  under  Mem. 

Hdd,  that  the  persons  who  were  the  "  right 
heirs"  iff  C.  at  his  decUh  took  as  persona 
destgnatm,  and  as  joint  tenant*,  an<2  not  as  co- 
parceners with  descent  from  them  as  such ;  so  that 
on  the  death  o^' one  of  them  the  share  did  not 
pass  by  her  wtU  or  descend  to  her  heirs,  hut 
survived  to  tlie  others. 

Seld,  ther^ore,  that  the  estate  was  now  vested  in  the 
four  surviving  daughters  of  the  deceased  sister. 

BiCHAAD  Bekyon  de  ilSAUvoiK,  bv  his  wlll,  dated 
the  9th  July  1844,  devised  unto  Edward  Fellowes 
and  William  Mount  all  his  real  estates  in  England 
upon  trust  that  they  should  convey  and  settle  his 
manors,  farms,  land,  tithes,  and  hereditaments  at 
TollesbaiT,  so  and  in  such  manner  as  that  Edward 
Bichard  Benyon,  upon  his  giving  up  possession 
of  the  ^m  at  Downham  in  favour  of  the  testa- 
tor's nephew  Bichard  Beauvoir  Bereus,  might  be 
tenant  for  his  life  thereof  without  impeachment 
of  waste,  and  have  power  to  create  and  limit  a 
jointure  rentchar^  as  therein  mentioned;  and 
subject  as  aforesaid,  and  in  case  the  manors  and 
estates  at  Downham  settled  by  the  testator  upon 
the  marriage  of  his  nepbeivr  Bichwl  Beauvoir 
Ber«L8  should  within  the  space  of  three  years 
after  the  testator's  decease  be  divested  of  the  uses, 
trusts,  and  powers  contained  in  such  marriage 
settlement,  and  the  same  manors,  estates,  and 
farm  at  ToUesbury  bo  settled  and  assured  from 
and  inmMdiately  after  his  decease,  to  the  use  of 
truateea  during  the  life  of  Edward  Bichard 
Benyon,  upon  tmat  to  pay  the  renta,  iaanea,  and 
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jmifitB  thereof  during  his  life  to  the  pe»on  or 
persons  who  would  for  the  time  being  have  been 
entitled  thereto  under  the  marriage  settlement 
of  the  testator's  nephew  Richard  Beaavoir  Berens 
in  ease  the  same  manors  and  estates  at  Down- 
ham  had  not  been  divested  of  the  uses,  trnsts, 
and  powers  contained  in  such  settlement ;  and 
also,  in  case  the  Downham  estates  be  further 
settled,  from  and  after  the  decease  of  Edward 
Bichard  Benyon,  to  the  use  of  the  testator's 
nephew  Henry  Hnlse  Berens  for  his  life,  with 
powers  for  him  to  charge  the  same  with  3001.  a 
year  as  a  jointure,  and  with  10,0001.  for  younger 
children's  portions,  and  to  create  terras  of  years 
for  secnring  and  raising  the  same  respectively, 
with  remainder  as  to  the  same  Downham  estates, 
after  the  death  of  Henry  Hulse  Berens,  to  the 
first  and  other  sons  successively  of  Henry  Hulse 
Berens  in  tail  male  according  to  seniority,  with 
remainder  to  the  testator's  own  right  heirs; 
and  from  and  after  the  completion  of  the 
settlement,  then  upon  trust  to  settle  the  Calford 
and  Tollesbury  estates  in  manner  therein  set 
forth. 

Richard  Benyon  de  Beanvoir  died  on  the  25th 
March  18-54. 

He  had  no  estate  of  his  own  in  the  Downham 
property. 

In  consequence  of  the  terms  of  the  testator's 
will,  the  Downham  estate,  and  the  estates  settled 
hy  the  testator  upon  the  marriago  of  Bichard 
BeauToir  Berens,  were  accordingly  settled,  tlie 
deed  of  settlement  being  dated  the  29th  Jan. 
1866. 

The  settlement  recited  that,  whereas  the  Tolles- 
bary  and  Culford  estates  greatly  exceeded  in  value 
the  Downham  estate,  and  in  consideration  thereof 
Richard  Beauvoir  Berens  and  Richard  Benyon 
Berens  were  desirous  of  complyiug  with  the 
directions  contained  iu  the  will  of  Richard 
Benyon  de  Beauvoir  respecting  the  manors  and 
estates  at  Downham,  and  had  agreed  that  tho 
same  should  be  divested  of  the  uses,  trusts,  and 
powers  contained  in  the  thereinbefore  recited 
marriage  settlement,  and  be  settled  to  the  uses 
and  in  manner  directed  by  the  will  of  Richard 
B^iTon  de  Beauvoir, 

The  operative  part  of  the  settlement  appointed 
and  conv^ed  the  premises  to  the  use  of  Edward 
Fellowes  and  William  Mount  (the  trustees  of  the 
deed)  during  the  life  of  BdTrard  Bichard  Benyon 
upon  trust  to  pay  the  rents,  issues,  and  profits 
thereof  to  the  person  or  persons  (including 
Catherine  Berens  in  respect  of  her  jointure  rent- 
charge  of  3001.  per  annum)  who  would  for  the 
time  being  have  been  entitled  thereto  under  the 
thereinbefore  recited  marriage  settlement  in  case 
the  premises  bad  not  been  divested  of  the  uses, 
trusts,  and  powers  contained  in  such  marriage 
settlement;  and  from  and  after  the  decease  of 
Edward  Richard  Benyon  to  the  use  of  Henry 
Hnl&e  Berens  and  his  assigns  for  his  natural  life ; 
and  from  and  after  the  determination  of  that 
estate  by  forfeiture  or  otherwise  in  his  lifetime,  to 
the  use  of  £dward  Fellowes  and  William  Mount, 
during  the  life  of  Henrr  Hnlse  Berens,  npoo  trust 
to  support  and  preserve  contingent  remainders; 
and  from  and  after  the  decease  of  Henry  Hnlse 
Berens  to  the  use  of  the  first  and  every  other  son 
of  ^  Henry  Hulse  Berens  snccesBiTely,  and  the 
heirs  male  of  the  body  and  respective  bodies 
of  all  and  every  auoh  son  and  sons ;  uid  for 
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default  of  such  issue  to  the  use  of  the  right 
heirs  of  Bichard  Benyon  de  Beanvoir  for  ever. 
On  the  7th  July  1883  Edward  Richard  Benjoa 

died. 

On  the  23rd  Aug.  1883  Henry  Hnlse  Berens 
died  without  male  issue. 

The  right  heirs  of  Richard  Benson  de  Beaavoir 
at  the  date  of  his  death  were  his  three  sisters, 
viz.,  (a)  Charlotte,  the  wife  of  Joseph  Berens ; 
{b)  Emma,  the  wife  of  William  Henry  Fellowes ; 
(c)  Frances  Benyon,  a  spinster;  and  (d)  the  five 
daughters  of  his  deceased  sister  Maria  Lady 
Middleton. 

(a)  Charlotte  Berens  died  on  the  1st  July  18&4, 
having,  by  her  will,  dated  the  7th  July  185^  givest 
all  her  property  to  her  children  who  shooldbe 
living  at  the  time  of  her  death,  uid  declared  that 
in  case  an^  child  of  hers  should  die  in  her  life* 
time  leaving  lawful  issue  snch  issue  should  take 
their  parents'  share. 

Charlotte  Berens  left  surviving  her  four 
children  only — Richard  Beanvoir  Berens,  Char- 
lotte Elizabeth  Berens,  Edward  Rioa  Berens,  and 
H^ry  Hulse  Berens. 

No  child  of  Charlotte  Berens  died  in  her  life- 
time leaving  lawful  issue. 

Bichard  Beanvoir  Berens  died  on  the  25th  Feb. 
1859,  havine,  by  his  will,  dated  the  27th  May 
1853,  devised  all  his  residuary  estates,  real  ana 
personal  (including  in  such  devise  his  rever- 
sionary  share  in  the  Downham  estate),  to  trustees 
upon  tmst  for  conversion,  and  directed  the  pn^ 
ceeds  to  be  divided  equally  between  his  chilaien 
other  than  Bichard  Benyon  Berens.  Such 
children  were  two  in  number,  namely,  Edward 
Osmond  Berens  and  Catharine  Frances  Caroline 
Berens. 

Edward  Osmond  Berens  died  on  the  Slst  Jan. 
1872,  having  by  his  will,  dated  the  29th  Jan. 
1872,  left  the  residue  of  his  estate  (which  in* 
eluded  his  share  in  the  Downham  estate)  to  his 
brother  Richard  Benyon  Berens,  subject  to  a  life 
interest  which  had  since  determined. 
■  Catherine  Frances  Carolina  Berens,  ia  Ang. 
1880,  intermarried  with  Colonel  Wilmot  Grant. 

By  a  settlement  executed  on  her  marriage,  aud 
dated  the  2nd  Aug.  1880,  her  share  in  the 
Downham  estate  was  conveyed  to  tmstees  npoo 
trust  for  sale.  The  tmstees  were  Bdchud 
Benyon  Berens,  Arthur  Chriatcphar  Dowdeswdl, 
Charles  Henry  William  Gordon,  and  Josejdi 
Henry  Warner. 

Charlotte  Elizabeth  Berens  died  on  the  12th 
Sept.  1881,  a  spinster  and  intescate. 

Richard  Benyon  Berens  was  her  h^r^at-Iaw. 

Edward  Biou  Berens  died  in  1866,  having, 
his  will,  dated  the  6th  March  1864,  given  lOl  hu 
estate,  both  real  and  personal,  to  his  widmr, 
So^ia  Frances  Berens. 

Henry  Hulse  Berens,  by  his  will,  dated  in  Dec. 
1882,  gave  his  residuary  estate  (including  his 
share  in  the  Downham  estate)  to  his  executors  (of 
whom  Richard  Benyon  Berens  was  one)  upon  the 
trusts  therein  contained. 

(6)  Emma  Fellowes  died  on  the  27th  Jan.  1862. 
having  by  her  will,  dated  the  11th  Aug.  1852, 
devised  her  residnary  estate  (including  her  fourth 
share  in  the  Downham  estate)  to  Edirard 
Fellowes. 

(e)  Frances  Benyon  died  on  the  3rd  Feb.  1866, 
having  by  her  will,  dated  the  22nd  Feb.  1861, 
devised  her  residua^  eetate  (i^i^^^|'^nrth 
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share  in  the  Downhun  estate)  to  her  nephew 
Sicbard  Benyon. 

{d)  Of  the  five  daaghters  of  MarU  Lady 
Hiddleton  fonr  were  still  living,  namelj,  the 
Honourable  Maria  Brodrick,  the  Honourable 
Emma  Brodrick,  and  the  Honourable  Lacy 
Brodrick,  all  spinsters,  and  Harriet  Dowager 
Lady  Middleton. 

The  fifth  daaghter,  the  Honourable  Charlotte 
Brodrick,  died  on  the  12th  April  1863  nnmarried. 

This  action  was  brouf^t  oy  Bichard  B«^on 
Berens  against  Edward  Fellowes,  the  snrriving 
trastee  on  the  settlement,  olaiminK  tnr  his  state* 
mult  of  olaim,  deliTered  on  the  14tE  Nov.  18A3,  a 
ssle  of  tbo  Downham  estate  and  distribution  of 
the  proceeds  among  the  parties  inter^ted,  it 
being  considered  that  a  sale  would  be  more  bene- 
ficial than  a  partition. 

On  the  24tn  Nov.  1883  the  action  came  on  for 
hearing  as  a  short  cause  upon  motion  for  ^'ndg- 
meut  in  default  of  the  defendant  delivering  a 
defence ;  and  it  was  ordered  that  the  usnal  in- 
quiries should  be  made,  including  an  inquiry  who 
were  the  persons  interested  in  the  Downham  ^ate, 
and  for  what  estates  and  interests,  and  in  what 
shares  and  proportions,  and  whether  they  were 
parties  to  the  action,  and  whether  any  and  which 
<tf  the  shares  and  interests  of  such  several  persons 
respectively  were  comprised  in  any  and  what 
settlement  or  settlements;  and  it  was  farther 
ordered  that,  if  it  should  i^ipear  that  a  sale  of  the 
property  wonld  be  more  beneficial  than  a  partition 
thereof,  the  property  should  be  sold  with  the 
approbation  of  the  judge. 

By  the  chief  clerk's  certificate,  dated  the  2nd 
Dec.  1886,  in  answer  to  the  inquiry,  it  was  certified 
who  were  the  parties  interested  in  the  estate. 

The  chief  clerk's  finding  was  based  upon  the 
principle  that  the  persons  taking  as  right  heirs  of 
fiichard  Benyon  de  Beanvoir,  at  the  date  of  bis 
death,  took  as  tenants  in  common,  and  not  as 
joint  tenants  ;  and  that  tbeir  shares  consequently 

rsed,  by  descent  or  devise,  in  snch  a  way  as  to 
now  held  by  the  persons  in  whose  favour  he 
had  certified. 

The  contrition  of  the  parties  interested  in  sup 
porting  this  finding  was,  that  by  virtue  of  the  will 
or  Betuemait,  imder  whicherer  they  were  to  be 
held  to  take,  the  property  passed  to  the  testator's 
own  right  hcdrs  as  tenants  in  common ;  and  that 
the  fact  of  his  heirs  being  all  females,  which 
necessitated  their  taking  as  coparceners,  did  not 
thereby  create  an  estate  in  joint  tenancy. 

A  summons  was  subsequently  taken  out  on  be- 
half of  the  Hon.  Maria  Brodrick,  the  Hon.  Emma 
Brodrick,  the  Hon.  Lucy  Brodrick,  and  Harriet 
Dowager  Lady  Middleton,  asking  that  the  certifi- 
cate of  tbo  chief  clerk  might  be  varied,  so  ^r  as 
the  same  certified  who  were  the  persons  interested 
in  the  Downham  estate,  by  declaring  that  the 
aj^licants  were  entitled  to  the  whole  estate  as 
joint  tenants. 

Sorton  Smith,  Q.C.  and  B.  F.  Norton,  for  the 
applicants,  in  support  of  the  enmmons. — The 
question  raised  b^  this  summons  is  whether, 
imder  the  limitation  in  the  settlement  to  the 
**  right  heirs  of  B.  B.  de  Beanvoir,  who  was  a 
person  having  no  estate  of  his  own  in  the  pro- 
perty, the  co-hciressea  became  entitled  as  copar- 
ceners, so  that  on  the  death  of  one  of  them  her 
share  passed  to  her  representatives ;  or  as  joint 
taunts,  so  tiaat  her  shue  snrvived  to  the  otws.  i 
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It  is  a  limitation  of  real  estate  to  B.  B.  de 
Beauvoir's  own  "  right  heirs,"  and  he,  at  the  date 
of  his  death,  left  no  male  heirs,  but  left  as  his 
"  right  heirs  "  three  sisters  and  five  daughters  of 
a  deceased  sister.  The  applicants  claim  to  be 
entitled  to  the  whole  Downham  estate  as  joint 
tenants,  their  contention  being  that  the  persons 
who  were  the  right  heirs  took  as  joint  tenants,  so 
that  the  estate  is  now  vested  in  the  survivors. 
This  is  a  question  upon  which  no  direct  authority 
is  to  be  fonnd.  It  serans  clear,  however,  that 
where  there  is  a  limitation  to  the  heirs  of  a 
deceased  person  a  fee  simple  is  conferred  on  the 
person  who  happens  to  be  the  heir,  descendible 
as  if  the  ^ceased  persou  had  been  the  purchaser : 

Elphinstone  on  the  Interpntatioo  of  Deeds,  p.  228, 
r.  68; 

Year  Book,  U  Hen.  4,74; 

WiUiaou  on  Seal  Proper^,  part  2,  oh.  2,  note ; 

MarAall  v.  Pttueod,  2  Jo.  *  H.  13 ; 

8A4Wm.4.o.lO0,  S.4. 
The  heir  of  the  deceased  person  then  takes  hr 
fuast-descent  as  purchaser,  because  no  estate  dia, 
in  &ct,  vest  in,  or  descend  from,  his  ancestor : 

HandtviWa  earn,  Co.  Lit.  aS  b ; 

Wright  V.  Vtmon,  2  Drew.  4S8 ;  7  H.  of  L.  Cas.  85. 

Purchasers  cannot  take  as  parceners,  so  as  to  have 
a  several  seisin  descendible  to  their  heirs;  bat 
they  are  joint  tenants :  (Litt.s.  254.)  Where  there 
is  a  gift,  whether  of  real  or  personal  estate,  to 
"  right  heirs,"  they  are  entitled  to  take,  if  more 
than  one,  as  joint  tenants : 

^non.iCro.  Sliz.  431 ; 

thootiM  V.  Surton,  15  Vsi.  865 ; 

Jfounfay  v,  Blamtn,  4  Boss.  S84 ; 

Imcom  t.  Brandnth,  28  Beav.  274. 

Marten,  Q.C.  and  Herbert  Lake  for  the  plaintiff 
in  the  action. — We  submit  that  the  "  right  heirs  " 
took  as  tenants  in  common,  and  that  consequently 
their  shares  passed  by  dwcent  or  devise  to  the 
several  persons  cluming  under  them.  The  sistws 
and  nieces  of  B.  B.  de  Beanvoir  became  entitled  in 
their  character  of  heirs  as  penonm  designataa : 
Dt  Beauvoir  v.  I>e  Beauvmr,  8  H.  of  L.  Cas.  524. 
The  estate  is  divisible  among  them  per  Mtirpea : 

Jaeobt  V.  Jaeobt,  16  Beav.  6S7 ; 
i)oodyT.HiM(M,SK.  AJ.7a9j  * 
FotW  V.  flimderson,  1  Jao.  &  W.  888. 

[K&Y,  J.— Those  were  cases  of  snbstituted  gifts. 
Under  a  limitation  to  the  heir,  he  takes  as  a  pur- 
chaser,  according  to  the  case  of  Ve  Beauvoir  v.  Da 
Beanvoir  {ubi  aup.).  The  descent  being  therefore 
broken,  Stoaine  v.  Burton  {ubi  twp.)  and  Mounsey 
V.  Blamire  (ubi  tup.)  establish  that  co-heiresses 
take  as  joint  tenants.]  That  is  not  so  since 
the  Inheritance  Act  1833,  for  by  sect.  4,  the 
descent  is  to  be  traced  fi-om  the  purchaser.  It 
follows  that,  in  the  case  of  a  purchase  by  several 
persons,  if  one  of  them  dies  they  must  be  held 
to  take  in  severalty,  and  not  as  joint  tenants,  for 
otherwise  the  descent  could  not  be  traced  from  all 
the  purchasera.  [Kat,  J. — ^Is  sect  4  of  the  In- 
heritence  Act  intended  to  do  more  than  regulate 
the  descent  of  an  estate  whei«  the  purchaser  does 
not  dispose  of  it  P  Is  it  intendmi  to  alter  the 
nature  of  the  estate  whidh  desoends  ?]  Sect.  3 
of  the  Act  has  that  effect,  inasmuch  as  it  makes 
an  heir  to  whom  property  is  devised  take  as 
purchaser.  Consequently  co-heiresses  in  such  a 
case  would  take  as  joint  tenants,  instead  of  as 
parceners,  as  they  would  have  taken  before  the 
Act:  (Litt.  8.  264.)  [Kat,  J.— The  difficultyi is 
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that  in  De  Beawjoir  v.  De  Beauvovr  (vhi  vitp.)  in 
the  HoQse  of  Lords,  where  all  the  oasee  were  cam- 
fnlly  reviewed,  it  was  held  that  the  persooB  took 
as  penoncs  designate^.']   The;  also  referred  to 

R«  Thompmn't  Tnutt,  9  Ch.  Div.  607,  609 ; 

Keay  t.  BovXton,  48  L.  T.  Bep.  M.  S.  681 :  25  Ch. 

Mow  r.  SioqtUn,  S8  L.  T.  Bep.  N.  8.  815;  SI  Ch. 

Div.  95; 
JfundenUs's etus  (uM ntp.): 
BuIIoefc  T.  Doume*.  9  H.  of  L.  Cos.  1 ; 
Feania  on   Contingent  Bemainden,  lOtti  edit. 

pp.  80,  82 ; 
Willianu  on  Seidn,  p.  91. 

8.  A.  8amp%(ni,  for  defendants  in  the  same 
interest,  adopted  the  ar^nientB  addaoed  on  behalf 
■of  the  plaintiff. 

Smdrt,  for  other  defendants  in  the  same  interest, 
referred  to 

Shelford'B  Seal  Property Statntea, 8fch editp. 440 ; 
Wright  V.  Vernon,  2  Sr.  488;  on  wpnl,  7  H.  <tf  L. 

Cat.  35,  51,  57 } 
Lwiu  T.  Brandreth,  28  Bear.  274. 

Horton  SmiYA  in  reply. — The  descent  having  been 
broken  by  the  settlement,  the  Inheritance  Act 
4oes  not  apply,  and  in  the  case  put  of  a  purchase 
by  several  persons,  sect.  4i  woola  operate  only  on 
the  death  of  tixa  Rurvivor  of  tfa«u  intestate, 
when  the  property  would  revert  to  the  whole 
■class.  Herefraredto 
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March  1. — The  following  written  judgment  was 
delivered  by 

Kay,  J. — By  a  settlement  dated  the  29th  Jan. 
1856,  the  Downham  estate,  in  the  county  of 
Essex,  was  settled  to  the  use  of  trustees  during 
the  life  uf  Edward  Richard  Benyon  upon  certain 
trusts,  and  after  his  death  to  the  use  of  Henry 
Hnlse  Berens  for  life,  with  remainder  to  trustees 
to  preserve  contingent  remainders,  with  remainder 
to  his  first  and  other  sons  sncoeBsively  in  tail 
male,  and  for  de&ult  of  such  issne  to  the  use  of 
the  right  heit^  of  Bichard  Benyon  de  Beanvoir 
for  ever.  Bichard  Benyon  de  Beanvoir  had  no 
«8tate  of  his  own  in  this  property.  He  died  on 
the  25th  March  1854.  His  right  heirs  at  the 
time  of  his  death  were  three  sisters  and  five 
daughters  of  a  deceased  sister.  The  preceding 
limitations  have  all  failed.  The  first  question  ia 
whether  his  heirs  take  as  personm  desitptatm  or  as 
coparceners.  Littleton  (sect.  254)  states  the  Iftw 
thns  :  "  None  are  called  parceners  by  the  common 
law  but  females  or  the  heirs  of  females  which 
come  to  lands  or  tenements  by  descent,  for,  if 
sisters  purchase  lands  or  tenements,  of  this  they- 
are  called  joint  tenants  and  not  parceners."  Lord 
Coke's  commentary  on  this  is,  "This  needs  no 
explanation."  Of  conrse  "pnrchMe**  in  that 
aeotion  does  not  mean  "  buy,"  bnt  "  talra  by 

furchase"  in  contradistinction  to  **  taking 
escent."  No  authority  has  been  cited  which  in 
the  least  degree  contravenes  or  throws  doubt 
upon  this  statement  of  the  law.  The  anthoritiea, 
such  as  they  are,  entirely  support  it.  In  Mounsey 
V.  Blamire  (4  Buss.  a  beqnest  in  these  words, 
**  To  my  h«ir  4000/.,"  was  held  to  entitle  the  co- 
heirs as  joint  tenants.  In  Stoaine  v.  Burton  (15 
Yes.  365)  a  gift  of  freehold  and  leasehold  estates 
to  trustees  to  sell  and  pay  debts,  and  then  upon 
trust  to  convey  what  should  remain  after  pay> 


ment  of  debts  to  the  h^rs  of  A.  was  held  to 
entitle  his  heirs  in  coparcenery  as  Joint  tenants. 
These  oases  are  reoognised  in  Be  Beawioir  r.  Do 
Beauvior  (3  H.  of  L.  Cas.  524)  as  authorities  for 
the  propositiim  that  a  direet  bequest  or  devise  to 
the  heir  of  a  third  person  to  whou  no  estate  was 
given  is  a  gift  to  the  heir  or  heirs  as  jMnosa 
designaia.  It  is  argued  that  the  Infaarifeanoe  Act 
(3  &  4  WilL  4,  o.  106),  s.  4,  may  make  a  difference. 
That  section  provides,  in  effect,  that  when  any 
person  acquires  land  by  parcbaee  under  a  Umit»- 
tion  to  the  heirs  of  his  ancestor  in  an  assurance 
executed  after  the  Slat  Dec.  1833,  such  lands  shall 
descend,  and  the  descent  there<^  shall  be  traced, 
as  it  the  ancestor  named  had  been  the  purchaser, 
But  the  object  of  this  section  is  onlv  to  provide  in 
what  course  the  land  shall  desceud  in  case  sock 
purchaser  does  not  dispose  of  it,  not  to  alter  the 
estate  which  he  himself  takes.  An  ingenioas 
argument  was  founded  on  sect.  3,  which  provides 
that  when  any  land  sh^  have  been  devised  by 
the  will  of  a  testator  dying  after  the  Slst  Dec 
1883,  to  the  heir  of  such  testator,  such  heir  shall 
be  considered  to  have  acquired  the  land  ss  a 
devisee  and  not  by  descent,  and  so,  under  an 
assurance,  the  heiru  tobetreated  asaporcliaser. 
The  effect  of  this,  it  is  said,  would  be  to  make 
parceners  take  as  perwaa  dmignattB,  and  ther» 
fore,  according  to  the  argument,  they  would  take 
as  joint  tenants — a  different  estate  from  that  to 
which  they  would  have  been  entitled  ondn*  tlw 
old  law  if  the  descent  had  not  been  broken.  How- 
ever, I  am  not  dealing  at  present  with  the  3rd 
section,  but  with  the  4tb,  wbicht  £  have  said,  does 
not,  in  my  opinion,  alter  the  estate  of  the  co-heirs. 
I  therefore  hold  that  the  right  heirs  took  ss  joint 
tenants.  The  chief  clerk's  certificate  most  be 
varied  as  asked  by  the  summons.  The  costs  of 
all  parties  will  be  costs  in  the  action. 

Solicitors :  Lake,  Beaumont,  and  La3te;  WooA- 
ftoiue,  Trower,  Freeing,  and  ParX»n. 


Friday,  Feb.  4. 
(Before  Chittt,  J.) 
ToTGOOD  Bbothkks  V.  Albxahdek  Fuue  aid 
SoHs  Li]nTB]>.(a) 
Trads  mark— Fancy  wrd—*'  JubHoo  "— jPotoiiii 

S-c,  Act  1883  (46  f  47  Viei.  e.  67),  ss.  64,  74 
Tkti  word  "  Jubilee  "  is  not  obmoudu  meaningUanu 
regards  paper  or  note  paper,  because  it  may 
signify  tlutt  ike  paper  it  produced  in  the  Jubilee 
year  (1887)  of  fler  Majetty's  reign,  and  ii  it, 
moreover,  a  common  Snglith  voord  used  by  well' 
knoum  English  authort.  Gonteqaently  the  tronf 
"  JubHee  it  not  eapaile  of  registration  as  a 
trade  mark'  for  paper,  as  a  fancy  word  ici/JWs 
sect.  64  of  the  Patenit,  ^c.  Act  1883. 

The  plaintiffs,  who  were  a  firm  of  paper  rnann* 
factorers,  moved  to  restrain  the  defendants,  who 
were  also  paper  manufacturers,  from  applying  bv 
watermark,  or  otherwise,  to  any  paper  not  (n 
the  plaintiffs'  manu^ture  the  mark  or  title 
"  The  Jubilee  Note,"  or  '*  The  Jubilee  Accession 
Note,"  and  from  doing  any  act  or  thing  calcu- 
lated to  represent  or  lead  to  the  belief  that  paper 
not  of  the  plaintiffs'  manufacture  was  "  Jubilee" 
paper. 

<•)  Bcpoited  bj  a.  WBLSr  KiB«»  1 
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Hie  pluDtifb  had  n^istend  "The  Jubilee 
Kote  "  aa  a  mark  lor  their  p^wr,  and  the  defen- 
dants mcmid  for  an  order  to  Rtrike  the  plaintifc' 
mark  off  the  roister. 

The  defendants  relied  on  a  recent  decision  of 
the  Cobrt  of  Appeal  in  Re  Vtm  Duzer't  and  Re 
leaf  4  Trade  Marka  (82  L.  T.  246),  and  the  motion 
stood  OTer  to  await  the  result  of  the  appeal  in 
those  cases. 

Alton,  Q.C.  and  Sebcutian  for  the  plaintiffs,  in 
enpport  of  the  injunction. — The  word  "  Jubilee  " 
is  capable  of  registration  as  a  trade  mark  within 
MCt.  64  (e)  of  the  Patents,  &c..  Act  1883,  which 
speiUts  of  "a  distinctive  device,  mark,  brand, 
heading,  label,  ticket,  or  fancy  vord  or  -vrorda  not 
in  conutttm  use."  It  is  aim  within  sect.  74  of 
dw  same  Act,  aa  being  "adistinctive  word  or 
conlrination  of  words."  The  word  "  Jnbilee^  is 
a  foreign  word  clothed  in  an  English  garb,  wbich 
by  itself  has  no  meaning,  llongh  it  has  no 
meaning  when  t^en  by  itself,  yet  it  nas  a  mean- 
ing when  nsed  in  conjunction  with  another  word. 
[Chittt,  J.,  would  it  not  be  good  English  to  say, 
■*  This  is  a  Jubilee  ?  "]  We  submit  not.  It  will 
be  said  on  the  other  side  that  this  case  falls  within 
the  recent  decisions  of  the  Court  of  Appeal  of  Be 
Van Duzer'tTrfideMarkaMdRe Leaf  M  TradeMark 
(ante,  p.  286),  but  the  effect  of  those  decisions 
wss  merely  that  a  word  cannot  be  deemed  fanciful 
because  its  application  is  merely  primd  faeie  in- 
appropriate. But  we  submit  that  the  court  did 
not  decide  that  a  word  which  is  meaningless  in 
itKlt  and  also  meaningless  in  its  application,  is 
not  capable  of  registration  under  sect.  64  of  the 
Art.  A  -wari  is  capable  of  r^straticm  which, 
if  standing  alone,  has  no  obvious  moaning. 
There  are  matay  instances  of  such  words,  for 
instance,  **  Opfntonax,"  which  was  used  in  the  «m- 
nsction  of  *^Sweet  Opoponax  of  Mexico"  per* 
ftone. 

Romer,  Q.C.  and  Carpmael  for  the  defendants. — 
Words  to  be  fancy  words  must  be  obviously  not 
descriptive  as  applied  to  the  articles  in  connec- 
tion with  which  the^  are  sought  to  be  registered. 
That  the  word  "  Jubilee  "  has  an  obvious  meaning 
or  significance  is  shown  hy  the  fact  that  tbere  have 
l>een  a  great  number  ot  applications  to  appro- 
priate it  as  a  trade  mark  for  various  articles. 
[They  were  stopped  by  the  Court.] 

Chittt,  J. — ^It  is  quite  unnecessary  for  me  to 
say  what  I  should  have  done  in  this  case  had  it 
not  been  for  the  recent  decision  of  the  Court  of 
Appeal  in  Be  Van  Duzer'a  and  Be  Leaf  a  Trade 
Market  but  it  appears  to  me  that,  consistently 
with  that  decision,  by  which  I  am,  I  need  scarcely 
sa^,  bound,  this  trade  mark  cannot  stand.  I 
think  it  inadvisable  on  my  part,  in  a  case  like  the 
present,  to  deal  minutely  with  the  propraitions 
contained  in  the  judgments  delivered  in  the 
Appeal  Court.  Of  course,  I  should  not  dream  of 
ddug  so  way  of  critiouun,  bnt  I  think  it  is  not 
necessaiT  to  go  dee^y  into  the  matter  for  the 
purpose  o(  ascertaining  what  the  effect  of  the 
ndgments  is.  I  think  it  is  snfficiently  obvious 
from  the  passages  I  have  read  in  the  course  of 
the  argument,  and  also  from  the  nature  of  the 
eases  before  the  Lords  Justices.  They  had  before 
them  the  question  of  the  validity  of  two  trade 
marks  consisting  of  words  only,  the  words  being 
in  one  case  "Electric  Velveteen,"  and  in  the 
Other  case  "  Melrose  Favourite  Hair  Bestorer." 
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They  held  that  both  those  so-called  trade  marks 
could  not  be  properly  registered.  As  far  aa  I 
have  gathered,  they  did  not  lay  down  this  pro- 
position which  I  am  about  to  enunciate  in  so 
many  words,  namely,  that  a  word  or  words  can- 
not be  a  fancy  word  or  fancy  words  not  in 
oommon  use  under  the  Act  where  the  word  or 
words  are  common  English  words  but  fancifully 
iq»^ied.  But  it  does  appear  to  me  that  their 
jadgments  go  to  native  the  ri^ht  of  any  person 
to  register  a  trade  mark  consisting  of  a  word  or 
words  only,  where  the  word  is  a  common  English 
word  and  only  the  application  is  fanoifnl.  I  am 
not  quite  sure  that  that  is  the  true  effect  of  their 
judgments,  but  of  this  I  am  satisfied,  that  they 
didhold  that  the  w  ord  must  be  obviously  meaning- 
leas  as  regards  the  particular  goods  or  the  article 
to  which  it  is  applied,  and  I  am  satisfied  that, 
taking  that  proposition  as  one  which  is  the  result 
of  all  the  judgments,  the  word  "  Jubilee  "  is  not 
capable  of  being  registered  with  reference  to  note 
paper.  It  is  not  obviously  meaningless  or  not 
descriptive  with  reference  to  note  paper,  because 
it  mny  be  note  paper  which  is  produced  in  the 
Jubilee  year.  I  have  said  the  Jubilee  year.  Mr. 
A^ton  argued  at  some  little  length  that  the  word 
"  Jubilee  "  was  not  a  good  English  w<h^,  but  it  ia 
plain  it  is  a  common  English  word,  and  nsed 
also  without  refer^ce  to  the  term  "year."  The 
term  "Jubilee"  is  used  by  several  writers  of 
authority,  not  of  the  present  day,  but  of  times 
past,  such  as  Dryden  and  Sir  Walter  Scott,  and 
I  could  give  many  others,  but  I  only  mention 
these  b^anse  I  happen  to  have  before  me 
Webster's  Dictionary,  which  gives  quotations 
from  both  these  authors.  That  being  so,  I  think, 
without  going  further  into  the  principles  of  the 
judgment  of  tbe  Court  of  Appeal,  I  am  warranted 
in  saying,  and  I  do  say,  that  this  term  "  Jubilee  '* 
with  reference  to  note  paper,  cannot  be  registered, 
and  therefore  must  be  taken  off  the  register.  As 
I  said  at  the  beginning,  I  am  not  bound  to  express 
any  opinion  as  to  what  I  should  have  done  on  the 
merits  of  this  case,  even  apwt  from  the  judgments 
of  the  Conrt  of  Am>eal,  but  it  may  have  been  that, 
notwithstanding  the  judgments  t&  the  courts  c/t 
first  instance,  this  wora  could  not  have  been 
registered  within  the  principles  of  such  judg- 
ments, which  were  in  substance  overruled  by  the 
Court  of  Appeal,  and  to  avoid  misapprehension  I 
repeat,  that,  even  if  the  judgments  iu  the  Conrt 
of  Appeal  had  not  been  in  the  way,  I  by  no  means 
say  I  should  have  upheld  this  trade  mark.  I 
leave  that  question  amolutely  open.  It  has  been 
arranged  that  the  motion  shall  be  treated  as  the 
trial  of  the  action.  The  motion  must  be  diamisaed 
with  costs. 

Solicitors :  Wanmj,  Sovoen,  and  Go. ;  W&eon, 
Brietowa,  and  Carpmael. 

Feh.  23  and  24. 
(Before  Chittt,  J.) 

FOTTBB  V.  DUBEHBT.  (a) 

WUl—Tru^  for  aale—Oonvenion  out  and  out — 
Eketwn  to  take  aa  real  eatate. 

A  testator  derised  and  beqtteatlied  real  and  personal 
estate  to  trustees  for  he  wife  for  life,  and  after 
Jier  death,  as  to  one  freehold  house,  upon  trust  for 
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otw  of  hie  tons  for  l^e,  as  to  another  freehold 
house  upon  truatfor  his  daughter  for  life,  and  as 
to  a  third  freehold  house  upon  trust  for  anotJter 
son  for  life,  and  after  their  re^ective  deaths  to 
their  issue  respedively,  and  after  the  respective 
deatjisofany  without  issue  he  directed  histrusteea 
to  seU  the  house  of  such  child  and  to  pay  the  pro- 
ceeds of  sale  to  the  survivors  or  survivor  of  his 
three  children,  and  untU  sale  to  pay  the  rmta  to 
the  same  persons  or  person,  attd  he  gave  his 
residuary  real  and  poraonal  estate  to  eueh  of  his 
three  ekUdrm  as  should  survive  the  widow. 
One  qf  the  sons  predeceased  the  widow,  a  bachelor. 
The  daughter  survived  her  and  died  intestate  in 
1877  and  all  herprcperty  passed  to  her  surviving 
brother  as  her  sote  neaA  qf  kin.  The  houses  were 
let  to  weekly  ienantSf  ana  the  surviving  son,  since 
1877,  received  all  the  rents.  He  died  in  18R5,  ami 
shortly  h^ore  his  death  he  handed  the  title  deeds 
of  (7m  houses  to  a  solicitor,  directing  thai  a  gift  of 
all  his  property  should  be  made  to  a  niece,  but  he 
died  b^ore  a  conveyance  could  be  executed.  The 
question  then  arose  whetlter  the  wUl  had  effected 
a  conversion  of  the  realty,  and,  if  so,  whether  the 
surmving  son  had  eled&i  to  take  the  property  a* 
real  estate. 

Held,  titat  tliere  liad  been  an  ouUatid-ont  cowoernon, 
and  that  tlie  son  must  be  taken  to  have  eUeted  to 
take  the  houses  as  real  estate. 

Jambs  Pottbe,  deceased*  late  of  No.  9,  Mif^ell- 

street,  Brighton,  in  the  connty  of  Sossex,  dalj 
made  his  will,  dated  the  14tfa  April  1856,  and 
thereby  he  appointed  the  defendant,  Alvan  Back- 
man  Dndeuej,  and  one  George  Deacon  (since 
deceased)  execntora  and  trustees  thereof,  and 
deTised  and  bequeathed  nnto  his  said  trustees  all 
the  real  estate  to  which  he  should  be  entitled  at 
his  decease  (ezc^t  trust  and  mortgage  estates), 
and  all  his  personal  estate,  to  hold  the  same  onto 
his  stud  truBtees,  their  heirs,  executors,  adminis- 
trators, and  assigns  upon  trust  as  to  his  household 
furniture  and  effects,  to  permit  his  wife  Sarah  to 
hare  the  enjt^ment  thereof  for  her  life ;  and  as 
to  hia  real  Mid  residuary  penonal  eatate,  upon 
trust  to  pay  the  income  therec^  to  his  aaid  wife 
for  her  life,  and  after  her  decease,  as  to  hia  free- 
hold measnage  and  premises  Na  7,  Uighell-street 
aforesaid,  upon  trust  for  his  son  John  Potter, 
deoeased,  for  his  life ;  and  as  to  his  freehold 
messaa^  and  premises  No.  8,  Dtfighell-street 
aforesaid,  in  trust  for  his  son  James  Potter 
fsince  deceased)  for  his  life ;  and  as  to  his  freehold 
messuage  and  premises  No.  9,Mighell-street  afore- 
said, in  trust  for  his  daughter  Emil^  Stapley, 
deceased  (formerly  Emily  Potter,  spinster),  for 
her  life ;  and  after  the  deceaselof  his  said  sons  and 
daughters  respectively,  the  testator  directed  his 
trustees  to  sell  and  absolutely  dispose  of  the  said 
messuage  and  premises  respectively  as  therein 
mentioned,  and  as  to  the  moneys  to  arise  from  the 
sale  of  the  particular  messuage  and  premises  in 
which  Uie  son  or  daughter  dying  had  a  life 
interest  as  before  mentioned,  and  the  rents  until 
sale,  the  testator  directed  hia  trustees  to  divide 
the  same,  after  dedncting  the  expenses  of  such  sale, 
amongst  all  and  every  the  lawful  children  and  child 
of  such  last-mentioned  8on,or  daughcer  who  should 
be  living  at  the  time  of  his  or  ner  decease,  and 
who  should  have  attained  or  who  should  attain 
the  age  of  twenty-one  years,  and  the  lawful  issue 
who  should  be  living  at  the  time  of  the  decease 
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of  such  last-mentioned  son  or  daughter,  and  who 
should  have  attained  or  should  attain  the  aae  of 
twenty-one  years,  of  any  of  bis  or  her  child  or 
children  who  should  be  then  dead,  such  issue  to 
take  per  stirpes  and  not  per  capita,  and  if  either 
of  his  said  sons  or  his  said  daughter  should 
die  without  leaving  any  child  or  issue  who  should 
attain  a  vested  interest  in  the  said  trust  premises 
intended  for  his,  her,  or  their  benefit  as  aforesaid 
(which  event  happened  in  the  case  of  botii  the 
testator's  said  sons  and  of  die  testatw's  said 
daughter),  then  the  testatw  dedared  that  as  well 
the  original  trust  moneys  intended  for  the  child, 
children,  or  issue  of  any  such  sons  or  such 
daughter  as  the  trust  moneys  surriTing  or  accru- 
ing by  virtue  of  the  clause  now  in  statement, 
should  go  to  the  other  or  others  of  the  testator's 
said  sons  and  daughter  who  should  be  living  at  the 
decease  of  the  son  or  daughter  so  dying,  and 
whose  issue  should  fail  as  before  mentioned, 
and  all  and  every  the  lawful  children  or 
child  who  should  be  then  living,  and  who  should 
hare  attained  or  should  attain  the  age  of  twenty- 
one  years,  of  such  of  them  the  testator's  said  sons 
and  daughter  as  should  be  then  dead,  and  the 
lawful  issue  who  should  be  then  living,  and  viho 
should  have  sttfuned  or  who  should  attain  the  age 
of  twenty-one  Tears,  of  any  such  last-mentioiiM 
children  or  child  who  should  be  then  dead,  such 
last-mentioned  diildren  and  child  and  such  issoe 
taking  per  ^rpsf  and  not  per  capita,  but  so  thsfc 
as  to  the  share  or  shares  of  the  testator's  said 
sons  or  daughter  who  should  be  then  living  the 
income  thereof  should  be  pud  to  him,  her,  cr 
them,  respeoUv^,  for  his,  her,  or  their  respective 
life  or  lives,  and  after  his,  her,  or  their  aeceasa 
or  respective  deceases  the  same  share  or  sham 
should  be  paid  to  his,  her,  or  their  respective 
lawful  chilu^n  and  child,  and  the  issue  of  any 
such  child,  in  like  manner  as  the  original  trust 
moneys  thereby  intended  for  such  child  or 
children,  or  issue,  and  as  to  his  household  furni- 
ture and  efiects,  and  bis  residuary  real  and  per* 
sonal  estate,  after  the  death  of  his  sud  wife,  the 
testator  gave  the  same  unto  his  said  sons  sad 
daughter,  or  such  of  them  as  should  be  living  at 
the  time  of  the  death  of  his  sud  wife. 

The  testator  died  on  the  10th  Febw  1857,  seised 
in  fee  simple  in  possession  of  the  three  freehold 
messuages  Nos.  7, 8,  and  9,  Higfaell-street. 

James  Potter,  the  Tounger  swi  of  the  testator, 
died  in  1870,  a  bachelor. 

The  widow  died  in  1871,  and  the  daughter 
Emilv,  who  had  married,  died  in  1877,  without 
ever  naving  had  issue,  and  intestate.  Her  husband 
predeceas^  her. 

John  Potter  died  in  1885,  a  bachelor,  leaving 
the  plaintiff,  Harah  Potter,  a  sister  of  the  tes- 
tator. James  Potter,  his  sole  next  of  kin.  She 
was  also  sole  next  of  kin  of  Emily,  and  (rf  the 
testator. 

The  houses  were  let  to  weekly  tenants,  and 
none  of  tiiem  had  been  sold.  Since  1877  J(Ad 
Potter  had  Teoeived  all  the  rents. 

Shortly  before  his  death  in  1885  John  Fatter 
handed  the  title  deeds  to  a  solidtor,  direetiiV 
that  a  gift  of  his  property  should  be  made  to  bis 
niece,  but  before  any  deed  or  instrument  cooM 
be  drawn  up  he  died. 

The  questions  to  be  det«rmtned  in  the  actioa 
were :  (1)  Whether  there  was  under  the  willw 
ont'ond-out  conversion  of  tb«rr«^ttti^  inM 
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personaltT ;  and  (2)  whether,  if  there  was  a  con- 
Tersion,  John  had  elected  to  take  the  property  as 
realty. 

Radeon,  Q.C.  and  W.  G.  Dmce,  for  the  heir-at< 
law,  cited 

Roberta  r.  Gordon,  S7  L.  T.  Bep.  N.  S.  827  ;  6  Ch. 
DiT.  531; 

Meek  r.  Dwgniah,  86  L.  T.  Bep.  N.  S.  911 ;  6  Ch. 

Dir.  566: 
Crabtrtg  t.  Bramble,  3  Atk.  680 ; 
Ba  Davidmn,  40  L.  T.  Bep.  N.  8.  726  ;  11  Cfa.  Div. 

311. 

C.  E.  E.  JenTiint,  for  the  next  of  kin,  cited 

WaU  T.  CoUUad,  31  L.  T.  Bep.  O.  8.  388 ;  2  S* 
G.  A  J.  683; 

Bimm  t.  GOw,  8  L.  T.  Bq>.  N.  8.  888;  3  De  O. 

Jo.  A  Sm.  614; 
SavtM  T.  AAfdrd,  15  Sim,  48. 

Groirenor  Woodi  for  the  sarviving  trnstee  of 

the  will. 

MacUan  replied. 

Chittt,  J. — The  contest  relates  to*  three  free- 
bold  honses  in  Brighton.  Nos.  7,  8,  and  9,  M ighelU 
street,  which  were  formerly  the  property  nf  James 
Potter,  of  Brighton,  who  made  hia  will  in  1856, 
ind  the  question  lies  between  the  heir  and  the 
penomal  rapreseatatiTes  of  John,  one  of  the  sons 
of  tbe  testator.  The  real  questions  tor  decision 
sr^  first,  whether,  nnder  the  will  James,  there 
was  an  ont-and-ont  conversion  of  three  freehold 
hmues  into  money  (that  is  person^  CTtate),and,  if 
that  was  so,  then  whether  John,  the  son,  took  the 
pnyerty  as  personal  estate.  He  took  that  which 
was  real  estate,  bat  in  the  view  of  a  court  of 
equity  be  took  personal  estate,  and  so  bis  per- 
aaaai  representatives  would  be  entitled.  If,  on 
the  other  band,  it  was  not  converted  by  tbe  will, 
then  John  took  the  property  in  the  actual  state 
in  which  it  was — tnat  is  to  say,  as  freehold 
hoaxes — consequently,  it  would  l^ve  descended 
to  John's  heir ;  but  the  heir  of  John  says,  whether 
or  not  the  prtnierty  was  converted  by  the  wilt, 
John  himself  did  acts  in  his  lifetime  amounting 
to  an  election.  There  is  a  slif^t  contest  npon 
the  jxnat  - whether  John  coald  dbect  ta  not,  but, 
Bsbject  to  that,  it  is  a  question  of  fact  whether 
John  did  or  did  not  elect.  Those  shortly  are 
the  qnestiona  for  decision.  In  regard  to  James's 
will,  this  point  is  clear.  I  am  now  mmtioning  a 
qnestion  which  ia  not  covered  by  the  statements 
I  have  alrea^  made,  but  there  was  some  argu- 
ment on  the  pcnnt,  and  it  is  right  that  I  shovld 
express  now  an  opinion  which  I  stated  really 
daring  the  argument.  The  will  oontains  a  devise 
of  the  testators  real  estate  to  trustees,  and  it  is 
clear,  as  was  admitted  by  Mr.  Jenkins,  and  in 
foct  by  counsel  on  both  sides,  that  it  passed  the 
legal  estate  in  fee  to  the  trustees.  However,  the 
trustees  have  never  acted.  One  appears  to  have 
gone  abroad  and  was  lostugfat  o^  uid  indeed 
may  be  daad ;  nothing  is  known  of  him,  and  the 
otlieT  is  die  defendant  before  the  oonrt.  The 
legal  estate  is  vested  in  him.  Then  the  testator 
created  trusts,  under  which  his  widow  was  tenant 
for  life,  and  after  her  death  he  made  provision 
for  his  three  children — the  three  children  he  had 
at  the  date  of  the  will,  and  the  three  children 
who  survived  him^ — Jame8,Emity,  and  John,  whom 
I  have  already  mentioned.  He  gave  by  way  of 
trust  a  life  interest  m  the  house  No.  8  to  James, 
a  life  interest  in  the  house  No.  9  to  Emily,  and 
ft  life  interest  in  the  hoose  Na  7  to  Jcdtn,  uid 
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then  he  directed  that  there  shonld  be  a  sale  of 
each  house  on  the  death  of  each  of  those  tenuits 
for  life.  Here  comes  in  the  first  notion  of  con- 
version under  tbe  will.  Then,  without  reading 
through  the  fully  expressed  trusts  of  the  will,  I 
can  state  very  shortly  what  they  are.  In 
snbatimce  the  trusts  are,  with  regard  to  each 
house,  first  for  the  benefit  of  the  issue  of  the 
tmiant  for  life  in  a  certain  nuumer;  secondlr,  if 
those  tmsts,  which  are  trusts  of  the  purcnase 
monsy,  &il,  then  the  tmsts  are  for  the  others 
f}f  the  children  as  tenants  tor  life,  uid  the  nltimate 
result  is  this,  that  the  proceeds  of  sale  wottld  go, 
if  there  were  one  child  only  who  had  children 
who  answered  the  qnallfications  in  the  will,  to 
those  children.    Having,  therefore,  made  a  die- 

feition  of  the  trusts  for  sale  to  the  extent  that 
have  mentioned,  the  testator  goes  on  to  devise 
and  bequeath  "  any  residuary  real  and  personal 
estate  after  the  death  of  my  wife,"  That  gift  of 
the  residuary  real  and  personal  estate  uearly 
swept  np  so  mnch  of  the  beneficial  interest  in 
the  three  houses  in  question  as  was  not  previously 
disposed  of.  In  &ct,  the  testator  had  no  other 
real  estate  but  these  three  houses ;  but  that  is 
quite  immaterial  on  the  question  of  constmotion 
with  rcfjard  to  the  effect  of  this  residnary  clause, 
Tbe  residna^  clause  would  have  inolnded  other 
real  estate  if  he  hul  had  it ;  bat  it  ^d  include 
this  real  estate,  that  is  to  say,  the  three  houses, 
so  far  as  they  bad  not  been  effectnally  disposed 
of  b^  the  earlier  part  of  his  will.  I  am  of 
opinion  that,  whetner  the  previous  tmsts  were 
absolute  tmsts  for  conversion  or  not,  the  interests 
which  he  had  not  exhaustively  disposed  of  in  the 
three  houses  (real  estate)  passed,  not  under  the 
gift  of  residnary  personal  estate,  which  I  have 
]UBt  read,  but  under  the  gift  of  the  residnary 
real  estate.  It  is  unnecessary  for  me  to  labour 
this  point.  I  consider  it  qnite  clear,  that  this 
was  real  estate  of  the  testator  not  previotuly 
disposed  of  by  his  will.  In  the  events  which  have 
happened  now  (all  Uie  three  children  being  dead), 
all  ^ose  beneficial  tmsts  that  I  have  mentioned, 
contained  in  the  will  previously  to  tbe  gift,  fail ; 
and  conseqnently  this  gift  comes  into  operation. 
Under  this  gift  the  objects  were  thetestator's  sons 
and  daughters,  or  such  of  them  as  should  be  living 
at  the  death  of  his  wife.  At  the  death  of  his 
wife  there  were  two  living,  namely,  Emily  and 
John.  Emily  and  John  therefore  took  the  equit- 
able fee  simple  in  this  estate — that  is  to  say,  tbe 
whole  interest  in  these  three  honses  as  the  two 
children  who  survived  the  testator's  widow.  In 
this  gift  there  are  no  words  of  severance  ;  conse> 
quently  they  t,Dnk  as  joint  tenants,  and  John 
baring  survived  Emil^,  and  nothing  having 
occurred  to  sever  the  joint  tenancy,  John  did 
take  absolutely  the  equitable  fee  simple,  or  whole 
boi^cial  interest,  in  the  house  in  question,  and 
he  took  it  1^  virtne  of  this  residuary  devise.  So 
tar  the  case  is,  I  tlunk,  simple.  Then  comes  the 
qaestion  in  what  character  JtAm  took  it  under 
tnis  will — in  what  qnality  was  it,  realty  ^  or 
personalty,  and  that  depends  on  the  tme  reading 
of  the  will — whether  there  is  a  conversion 
out  and  out,  a  tmst  for  sde  of  the  land  which 
did  arise,  or  only  a  partial  conversion  and  a 
tmst  for  sale  which  did  not  arise.  Is  my  opinion, 
tbe  property  was  converted  by  the  earlier  clauses 
of  the  will,  for  these  reasons  :  James  died  in  his 
mother's  liiEetime,  and  he  died  a  bMfaelor  withont 
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issne.  The  trnst  for  sale,  as  to  Ms  house.  No.  8, 
arose,  and  it  arose  for  the  parposes  of  the  division 
between  Emily  and  John,  who  were  made,  as  I 
have  said,  tenants  for  life — tenants  for  life  of  the 
hoase  orinnally  given  to  James  for  his  life 
tbronffh.  the  medinm  of  the  trust  for  sale.  I 
flUte  tJoat  without  reading  the  somewhat  lengthy 
tmet.  Consequently  the  trnst  for  sale  as  to 
ISo.  8  did  arise,  and  so,  when  Smily  died,  a  trust 
{or  nlB  WQSe  as  to  No.  9,  whioh  was  her  house 
lor  life,  and  fbr  umilar  reasons.  I  think,  when 
tbe  will  is  fairly  oooBidered— although  this 
nasonniK  does  not  carry  No.  7,  because,  when 
John  died,  the  hoase  No.  7  was  to  be  K>ld  for  the 
benefit  <r^  of  bis  issue,  and  he  had  none,  and 
I  think  there  may  be  some  qnestion  on  this 
point — the  effect  is  that  the  testator  intended  an 
oub-and-ont  conversion.  Then  the  gift  "of  my 
residtiary  real  estate  "  would  only  mean  a  gift  of 
the  undisposed  of  real  estate  in  the  character  in 
which  it  was  to  be  taken,  having  regard  to  the 
rest  of  the  will — that  is,  his  personal  estate.  It 
ia  useless  to  refer  to  the  authorities  aA  any 
lei^lh.  Several  have  been  cited  at  the  bar,  and 
I  ventured  to  refer  to  one  or  two  during  the 
argomaiit.  I  think  that  is  the  true  Gonsfenictioa 
o£  Hia  wQl  with  re«rd  to  tiM  point  of  ocm- 
Teraion,  and  the  resut  therefore  is  that  there 
was  a  convenncRL,  first,  certainly  of  Nos.  8  and  9, 
and  I  think  of  No.  7.  Then  comes  the  question 
whether  John  elected.  On  the  death  of  the 
widow,  the  house  devised  to  James  for  life,  not 
tlirough  the  medinm  of  the  trust  fbr  sale  (that  is. 
No.  8),  became  saleable  because  James  died  in 
her  lifetime  without  issua  James's  death  took 
place  in  1870.  Then  the  persons  entitled  to 
receive  boieficially  the  rents  of  the  house  Na  8 
were  Bmily  and  John.  The  facts  are  not  very 
well  known ;  but  it  is  clear,  and  is  admitted  on 
both  sides,  that  John  and  Bmily  did  receive  the 
rents  nntil  the  death  of  Emily,  and  of  course 
Emily,  her  own  death,  received  the  rents  of 
hor  housi^  John  in  the  meantime  reoennng  tbe 
zoBts  of  his  house.  Emily  died  in  1877,  and  John 
did  nob  die  until  1885— nthat  is  to  say,  he  survived 
bis  sister  by  a  period  of  dght  yearn  and  some 
Jour  months  or  so.  It  is  scaroely  contested,  bat 
it  is  a  point  I  shoold  mention— cxmld  John  elect 
mdw  Uiese  circumstances  P  As  a  matter  of  law, 
1  am  bound  by  U^ins,  Y.C.'s  decision  (from 
which  I  in  no  sense  dissent)  when  he  says,  in 
Meek  v.  Deeeniak,  that  a  person  entitled  on  a  con- 
tinnencfy  may,  pending  the  contingency,  elect  to 
take  realty  as  personalty,  or  personalty  as  realty. 
TFhe  ease  befcnre  me  is  not  the  case  of  a  title 
depending  on  a  contingency,  but  it  is  a  case  (rf 
an  absolute  vested  interest  in  this  property 
directed  to  be  converted,  liable  to  be  divested  in 
ma  event  which  in  the  result  nerver  hrapened.  I 
«aT  that  beoanae,  on  tiie  death  of  Emily  in  1877, 
John  was  the  absolute  equitable  owner  of  all 
tiiree  hooses,  and  nothing  eonld  taka  awsj;^  lus 
equitable  ownership  except  his  hatving  xssne 
answering  the  description  contaiQed  in  the  will, 
and,  as  I  have  said,  he  had  none.  Therefore,  as  a 
vatter  of  law,  I  bold  that  Jdkn.  must  be  taken  to 
have  elected,  and  now  I  come  to  the  qnestion  of 
fact  whether  he'  did  elect.  A  day  or  so  before  his 
death,  John  was  in  possession  of  the  deeds  of  all 
three  hooses.  How  they  came  into  his  poesessioa 
is  not  shown.  I  have  stated  alrea^  the  &ct8  in 
regard  to  the  trustees.  Of  coarse,  the  deeds 
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should  have  been  in  the  custody  of  the  trustees, 
but  in  the  circumstances  of  the  case  it  is  not  to  be 
wondered  at  that  thev  were  not  in  the  custody  of 
the  trustees.  Th^  deeds  an  found  in  John's 
castody,  and  John,  who  seems  to  have  been  known 
to  the  trustee  who  is  tbe  defendant  in  this  case, 
and  who  gave  evidence,  sent  for  his  friend  or 
acquaintance,  I  know  not  which,  and  asked  him 
to  take  the  deeds  and  the  testatoi^s  will  to  a 
solicitor  in  order  to  make  over  everything  to 
John's  niece.  Before  any  deed  or  instrument 
was  drawn  up  John  died.  The  deeds  and  the  will 
were  delivered  to  the  solicitor,  but  nothing 
occurred  in  substance  at  the  interview,  as  appours 
from  Mr.  Dudeney'a  (the  trustees')  evidence, 
which  he  gave  with  perfect  impartiality,  difEereot 
from  what  I  have  stated.  There  was  no  direction 
given  to  convey  the  houses  as  houses,  and  there 
was  no  diirection  to  convey  the  houses  as  money, 
but  the  direction  simply  was  to  make  over  every- 
thing— ^he  wished  hia  nieoe  to  have  everything. 
But  it  is  clear  John,  as  I  have  said,  had  the  deeds, 
and  I  think  the  fair  inference  at  faiA  is  that  he 
had  the  deeds  of  the  three  houses,  at  least  ainoe 
the  death  of  his  sister  Emilv.  Hie  fact  of  bea^ 
in  poBseesioa  of  tha  deeds  oC  the  property 
dire^ed  to  be  ccmverted,  is  a  carcamstHiceto  be 
attended  to  on  the  qoestioa  oC  elecrtiaB.  ^Hien  it 
must  be  remembered  that  the  trust  for  sale  of 
the  houses  had  arisen,  as  to  one  house,  fiftera 
years  befOTe,  and  as  to  another  honse,  driit 
years  before  tha  period  when  Jc^  died.  Jmb 
was  in  receipt  for  a  period  <rf  ^hb  years  and 
upwards  of  the  rents  of  all  three  bouses.  Then 
is  some  obscurity  with  r^ard  to  what  was  dons 
with  relation  to  the  tenancies ;  bat  it  has  been 
admitted  at  the  bar  that  they  were  tenancies  of 
short  duration,  probably  weekly  traancies,  and 
it  f(^ows  from  what  I  have  said,  and  it  is  reallf 
admitted,  that  John  let  the  proper^  from  time  to 
time  himself.  Now,  are  these  cironmstances 
aufficiei^  to  show  that  John  elected  to  take  the 
faooaes  as  real  estate  P  Tha  questioa  obviouafy  ia 
somewhat  difterait  in  regard  to  the  two  houses  of 
which  he  was  not  tenant  Cor  life  ander  thawill 
hot  aaij  tenant  fOT  life  in  remainder,  as  I  hava 
mentioned,  and  the  house  of  whidi  he  was  orifp- 
nally  tenant  for  life  himaett.  It  has  been  hdd  in 
many  caees  that  slight  oireamstanoee  are  snffi* 
cient  to  show  an  electicm,  and  a  notaUe  case  en 
the  subject  is  BoberU  v.  Oonltm,  decided  by  the 
late  Master  of  the  Bolls.  The  cirenmstancee  an 
somewhat  similar.  There  was  a  question  there 
as  to  where  the  legal  estate  was,  and  the  lata 
Master  of  the  Bolls  oeld  Gh)rdon  to  hare  ^ected, 
and  for  nine  years  to  have  received  the  rents 
himself.  It  was  a  qnestion,  as  I  have  sai^ 
whether  he  had  a  legal  estate,  or  whether  it  was 
outstanding  in  thp  tmstee.  Tbe  late  Master  ol 
the  Bolls  aaid  his  cooolonoa  waa  tbe  aaone  wUi^ 
met  view  he  ought  to  take  with  isgard  to  tba 
tme  consbnctkm  (rf  the  role  on  that  point,  and 
he  h^  that  the  retaiinng  of  tbeproper^  durag 
that  period  of  nine  years  was  snScient  to  sbowM 
tectum.  He  referred  to  tbe  case  ol  OraUm  r. 
Bramble,  which  I  have  lotAed  at  also,  and 
mentioned  that  in  that  case  tbe  retaining  nl  an 
estate  unseed  mer«ly  for  two  years  is  snffieieQl 
It  appe»3  to  me,  on  the  tacts,  the  right  conch- 
sion  is,  that  John  did  elect  to  keep  tfaetwo  hoases 
as  unconverted  in  the  state  in  whidi  they  werft 
There  is  somewliat  moK  diffieidty  absat  tin  (hiid 
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hoaaa,  *nd  lor  Una  reason,  becnrasa  tfao  tnutt  for 
•ale  of  tbe  tUrd  house  bad  not  arisen— that  is,  the 
house  of  irbich  he  himself  was  made  tenant  tor 
life  npon  the  death  ct  his  mother,  not  throagh  the 
mediam  of  the  trust  for  sale;  bat  I  Hank  the 
&ir  inference  is  that  he  had  one  and  the  same 
iiitentiaa  vith  regard  to  all  Aree  hoiuet.  He 
knsir  that  he  ma  a  badwkir.  He  said  that  all 
the  others  had  gone  before  him,  and  he  kept  the 
ether  two  ImueB^  vhieh,  to  my  mind,  eiemrij 
tbows  his  inteotion  to  keep  them  nncoaTerted. 
He  had  not  applied  to  have  anv  new  trustees  of 
the  will  a|]ponted.  He  had  the  deeds,  and  he 
was  dealiBg  with  those  hooses  aa  if  he  were 
ftbeohite  owner,  and  dealing  with  tiiem  as  honses, 
and  incurring,  as  rwards  two  of  the  three  honsee, 
some  slight  lis^lity  07  reason  of  his  letting — not  a 
Tn7  great  liability  it  is  true,  because  the  lettings 
wwe  for  80  short  a  period ;  but,  so  for  as  I  can 
see  npon  the  faots,  there  would  have  been  the 
imfdied  covenant  for  qniet  enjoymmt,  -n^iich 
would  hare  been  liable  to  be  determined  if  the 
trustee  bad  entered  and  sold.  I  do  not  pktoe 
nradi  rebanoe  upon  that—in  fact,  hai'dly  any  at  all ; 
hot  I  place  some  reliance  in  regard  to  tite  Ubird 
honae  oa  the  £ut  ol  hia  eending  the  deada,  to- 
gBther  witii  inabmotkma  amannting  to  tina: 
''Draw  a  deed  of  gift  in  fftToar  <rf  ny  Dieoe.**  I 
think  the  fair  infwence  ia,  that  he  hrtended  tiu 
Hard  booae  should  ranain  unconverted  as,  to  my 
mind,  he  oertataly  intimded  with  reference  to  the 
two  other  housea.  As  the  Master  of  the 
mentioned,  in  referring  to  the  case  of  CrnWrM  t. 
Bramble,  there  was  a  point  in  that  case  some* 
what  similar,  but  not  tne  same.  "  The  ease  is 
Knarkable  "  (says  the  Haater  of  the  B0II9)  "  for 
this,  that  the  decision  was  not  only  that  a  certain 
act  done  ma  regards  real  estate  reconverted  it,  but 
tliat  it  raotmverted  another  estate  subject  to 
the  same  uses,  the  preaumpti^m  being  that  if 
you  intended  to  reconrert  one  estate  you  intended 
to  reoonvert  alL"  The  result  is  therefore,  I 
tUnk,  that  the  three  honsea  have  passed  from 
John  in  the  state  in  which  ^hey  are— that  is  to 
an;  as  freeliold  houses— «nd  that  his  heir-at-law 
wiu  hold  them.  However,  I  shall  allow  the  next 
of  Idn  their  raets. 

Solicitora :  TTesf,  Kixg,  Adanu,  and  Co.,  for  King 
and  Son,  Brighton;  Ooi^rey  and  W^hj  B. 
BouUm,  for  J*.  C.  Budnodl,  Brighton. 


Thunday,  llarA  31. 

(Bnfore  Cuimr,  J.) 

Thi!  Y0RX8HIRB  Barkiho  Cohpaht  v.  Malian.  (a) 

Practice — Mortgagor  and  mortgagee — Potaetaion  tff 
mortgagor — Oecupofton  reni — Receiver. 

■A.  receiver  wm  appoittiett  in  a  forecloewre  action 
against  a  mortgagor  who  vjat  himeelf  in  poaeet- 
aton  and  oeoupationo/  part  of  the  laiwL  comprised 
in  the  mortgage  aemrity.  The  order  appointing 
the  receiver  directed  thai  the  tenanta  ahouid  attorn 
and  pay  rent  to  the  receiver,  but  made  no  pro- 
vition  relating  to  iJu  poaaeaaion  and  oceuptUion 
of  the  mortgagor.  Some  time  after  the  date  of 
i\e  reeewerahvp  ori«r,  Hke  receiver  demanded  an 
occupaiion  rent. 

Said,  that  (he  occupation  rent  waa  payable,  not 

<«>  R^orM  bi'  Q.  WSLR  Eixs,  Xm,  BftrrliteMit-LRW. 


from  the  date  of  the  order  appointing  the  receiver,. 
btUfram  the  date  of  hia  danand  for  occupation 
rmL 

This  was  an  action  for  foreclosure  by  equitable- 
mortgagees  against  a  mortgagor  who  was  tenant 
in  possession  himself,  and  occupied  part  of  the 
lands  which  were  romprised  in  the  security. 

On  the  25th  June  188-5  an  order  was  made 
for  the  appointment  of  a  receiver,  and  that  the- 
tenants  snonid  attorn  and  pay  their  rents  to  the 
receiver. 

On  the  18th  July  the  plaintiff  obtained  fore- 
closure jud«Dent  niei. 

On  the  4Ui  May  1886  the  chief  cleric  made  his. 
eertiftoate  oertifymg  a  huge  sum  to  be  dne  to  the 
plaintiffs. 

On  the  Slat  Jan.  18S7  the  receiver  applied  to 
the  defendant  for  payment  of  rent  as  from  ^e 
25th  Jan.  1885  in  re^MCt  of  the  lands  in  the- 
defendant's  ocoapation,  and,  the  defendant  dedin-^ 
ing  to  pay  rent  except  as  from  the  date  of  demand, 
a  mjtion  was  made  by  the  plaintiffs  for  a  declara- 
tion that  an  oeoopation  rent  was  dne  from  the- 
defendant  as  from  the  25th  June  1885;  for  an 
inquiry  as  to  its  amount ;  and  for  an  order  direct- 
ing the  defendant  to  pay  to  aocount  when  certified, 
or  in  default  to  deliver  up  possession  to  the 
receiver. 

Metludd  for  the  motion.— Occupation  rent  is 
payable  from  the  date  of  the  order  appointing  the 
receiver.  Though  there  is  no  case  exactly  in 
point,  the  following  oaaea  appear  to  anpport  that 
view: 

Raid  r.  MiddUton,  T.  A  B.  4K5 ; 
RandfiOd  V.  RandfiOd,  7  W.  B.  651 ; 
Lloyd  V.  Maaon,  2  H.  A  Cr.  47B. 

Groaoenor  Woods,  contra. — The  occupation  rent 
is  only  payaUe  from  the  date  of  the  receiv6r'» 
demand  for  payment.  The  oases  cited  iu  support 
oi  the  motion  are  not  express  antborities,  and 
the  cane  is  one  of  principle.  The  ordinary  relation 
of  mortgagor  and  mortgagee  is  not  altered  by  tho' 
mere  appointment  of  a  receiver,  or,  indeed,  altered 
at  all  until  foreclosure  absolute.  The  mortgagor, 
therefore  is  not  accountable  to  the  receiver  for 
the  occupation  of  the  Innd  in  his  possession  until 
he  receives  format  notice. 

Chittt,  J.— The  order  in  this  case  which 
appoints  the  receiver  is  in  a  simple  form,  and, 
whilst  directing  the  tenants  to  attorn  and  pay 
their  rents  to  the  receiver,  does  not  in  an^  way 
take  cognisance  of,  or  provide  for,  the  circum- 
stance  that  the  mortgagor  was  himself  in  possee- 
sion  and  occupation  of  part  of  the  laniu  com- 
prised in  the  mortgage  secarity.  The  law  on  the 
subject  is  clear.  The  possession  of  the  mortgagee 
is  a  lawful  poaseasion,  and  he  ia  entitled  to  remain 
in  poesesaion  until  expresoly  ordered  to  ddiver 
up  possession,  and  it  is  also  clear  that  a  mort- 
gagee cumot  obtain  an  aocount  of  back  rent  due 
m>m  the  jnortgagor  in  respect  of  his  possession. 
Effect  has  been  ^ven  to  the  rights  of  the  mort- 
g^):or  in  possession  by  the  Judicature  Act  1873, 
B.  25,  sub-sect.  5,  which  gives  a  mortgagor  the 
privid  facie  right  to  sue  for  rent,  &c.,  thereby 
showing  on  the  part  of  the  Legislature  a  strong 
recognition  of  tne  position  iu  -nbich  such  mort- 
gagor BUmds  to  his  mortgagee.  The  receivership 
order  here  contains  no  direction  that  the  mort- 
gagor should  himself  attorn  tenant,  nor  does  it 
say  that  he  most  deliver  up  possessicm.  I  there- 
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fore  hold  that  the  mortnigor  is  riehtfally  in 
posseuion.  In  Randfiela  v.  Bandjuild,  nnder 
similar  oircamstances  to  the  present,  KinderRle^, 
y.G.  held  that  the  possession  of  the  plaintiff  in 
ponession  was  rightful  as  against  the  receiver 
appmnted  under  an  order  similar  to  tbat  in  this 
case,  and  that  the  plaintiff  was  right  in  not 
delivering  np  possession  unless  expressly  ordered 
to  do  so.  The  Vice-Chancellor  made  an  order 
afterwards  for  the  plaintiff  either  to  deliver  up 
possession  or  retain  occupation  at  a  rent.  So 
here  [  consider  the  mortgagor  was  not  tenant 
within  the  meaning  of  the  receivership  order.  I 
consider,  therefore,  that  he  was  lawfully  in  posses- 
sion in  the  widest  sense  of  the  term — that  is  to 
say,  he  had  all  the  legal  and  equitable  rights  of  a 
tenant  in  jmasession.  The  earliest  date  which  I 
filunild  bo  justified  in  fixing  as  that  of  the  com- 
mencement of  the  rent  would  be  that  of  the 
demand  of  tiie  receiver,  namely,  the  Slst  Jan. 
1887,  ancl  there  will  be  the  usual  inqniry  for  the 
panmse  of  ascertaining  the  amount  payable,  and, 
in  oeftialt  of  payment,  an  order  for  delivery  up  ci 
possession.   Costs  will  be  costs  in  the  action. 

Solicitors:  Emmet,  Son,  and  Siuhb$,  for  X«s< 
man,  WHJeinton,  aad  Badger^  Tork ;  A.  R. 
Oldman. 


Friday,  April  1. 
(Before  Chitty,  J.) 
Blaket  v.  Hall,  (a) 
Practice  —  Costs  —  Ex  parte  motion  —  Injunciion 
with  eost»—B.  8.  C.  1883,  Order  XXrilL.r.  11. 
On  the  ZIH  Jan.  (lie  defevdanU  m  an  action 
obtained  an  ex  parte  iiyunction  against  the 
plaintiffe  until  the  4th  F^. 
On  the  4th  Feb.  a  motion  ioa$  made  to  commit  the 

order  on  the  motion  to  commit  as  drawn  vp  by 
the  registrar  recited  tlie  ex  parte  injunction  ana 
the  affidaviie  in  support  of  it,  hut  contained  no 
order  as  to  costs,  except  tliat  tlie  plairUiffs  \oere  to 
pay  the  costs  of  iJie  motion,  and  the  taxing 
mader  disallowed  the  eoHe  (ff  ihee»part»  motion 
aeeordingbi. 

Sdd,  that  the  court  hadpoteer  under  the  dip  order 
{Order  XXVIIL,  r.  11)  to  eorreei  (he  order  made 
on  the  4th  Feib.  by  adding  thereto  a  direction  for 
taxation  and  payment  by  the  phiinti0s  of  the 
defendants*  coat$  the  en  parte  order  of  fh» 
Slet.  Jan, 

This  was  an  action  to  restrain  the  defendants  from 
selling,  offering  for  sale,  or  otherwise  disposing 
of,  or  enabling  others  to  sell,  certun  boot  or  shoe 
protectors  not  being  goods  <^  the  pkintiffs  as 
and  tor  good  of  the  plaintiffs. 

The  ^aintiffs  obtained  an  injunction  on  the 
21st  Jan.  1887  till  the  hearing. 

On  the  3l8t  Jan.  1887  the  defendants  obtained 
an  interim  injnnction  restraining  the  plaintiffs 
from  publishing  in  any  newspapers  certain 
advertisements,  and  from  pablishing  or  advertis- 
ing any  remarks  of  Chitty,  J.  in  delivering  judg- 
ment on  tbe  2l8t  Jan.  so  as  to  suggest  tbat  the 
defendants  had  been  guilty  of  any  frandalent 
conduct,  or  sugjgesting  or  stating  tbat  there  had 
been  any  decision  or  order  that  persona  might 
not  pnrchase  Champion's  boot  protectors. 

On  the  4tb  Feb.  the  defendants  moved  to 
(a)  Reported  bj  O.  Wklbt  Ki5e,  Eaq.,  BArriater-«t-Law. 


[Chav.  Dir. 


commit  the  plaintiffs  for  oontempt,  but  w 
apology  being  made  by  them  to  tbe  o(nirt,M^ 
the  undertaking  being  given  by  them  not  to 
continue  tbe  publications  complained  of,  no  order 
was  made,  except  that  the  plaintiffs  pay  the  costs 
of  the  motitm. 

The  order  made  on  the  motion  of  the  4th  Fdi., 
as'drawn  up  bv  the  registrar,  recited  the  ex  parte 
injunction  and  the  affidavits  in  support  of  it,  but 
contained  no  order  as  to  costs,  except  that  the 
plaintiffs  were'to  pay  the  costs  of  the  motion ;  and 
accordingly  the  taxing  matter,  in  taxing  the 
defmdants'  bill  of  costs,  disallowed,  at  tbe 
instance  of  the  plaintiffs,  the  costs  of  tbe  exparie 
motion,  which  oad  been  included  by  the  defen- 
dants in  their  bill  of  costs. 

The  defendants  now  moved  that  the  order  of 
the  4th  Feb.  1887  might  be  corrected  or  rectified 
under  Order  XXVIII.,  r.  11,  in  the  raspeeti 
following,  namely,  by  adding  a  direction  thereto 
for  taxation  and  payment  by  tbe  plaintiffs  of  tbe 
defendants*  costs  of  the  application  for  the  em 
parte  order  of  the  31sb  Jan.  Iw7,  or  that  it  mig^t 
oe  ordered  that,  notwithstanding  the  order  of  the 
31st  Jan.,  tbe  plaintiffs  might  wi  ordered  to  jmj 
the  costs  of,  and  incidental  to,  mSh  ex  parts 
injunction,  and  that  the  plaimiffs  might  also  be 
oraered  to  pay  the  costs  of,  and  occasioned  by, 
the  present  application. 

Decimus  Stvroes  for  the  motion. — If  the  court 
had  been  asked,  when  making  the  order  on  the 
4th  Feb.,  to  include  the  costs  of  the  intwim  in- 
junction of  the  31  St  Jan.,  it  would  have  dcme  so  ss 
of  course.  In  Fritz  v.  Hobaon  (42  L.  T.  Bep.  N.  & 
677  ;  14  Ch.  Div.  542),  owing  to  an  accident^  slip 
or  omission,  tbe  plaintiffs  connsel  did  not  uc 
for  costs  of  an  adjourned  moticm,  and  such  oasts 
were  not  expressly  given  by  the  judgmnt.  ^le 
motion  was  in  effect  a  succeaafnl  notion,  and  the 
court  ordered  taxation  and  payment  of  the  costs 
of  the  motion. 

Jlomer,  Q.C.  and  John  Cutler,  contra. — If  tbe 
defendants  bad  asked  for  the  costs  of  the  interim 
injunction,  we  should  have  been  heard  on  the 
point.  As  it  is,  these  cfxits  must  be  trented  as 
costs  in  the  action. 

Chittt,  J. — It  is  admitted  that  at  the  bearing 
of  the  final  motion  nothing  was  said  as  to  the 
costs  of  the  interim  arolication,  and  of  the  order 
made  thereim.  To  ul  intents  and  parpoees  the 
defendants  were  successful  in  both  monons,  and 
the  effect  of  both  orders  was  the  same.  Hie  order 
in  tbe  final  motion  gave  costs,  and  the  only 
reason  why  tbe  defendants  should  not  have  toe 
costs  of  ttw  interim  motion  would  be  that  th<rf 
moved  ex  parte  too  soon.  I  think,  however,  thiA 
they  were  justified  in  moving  ex  parte  at  once. 
But  I  go  further,  and  hold  that  tbe  order  on  tbe 
subsequent  motion  carried  with  it  the  costs  of 
the  ex  parte  motion.  I  am  also  satisfied  that  the 
registrar  would  have  been  warranted  in 
inserting  in  the  order  on  the  final  motion  a  direc- 
tion to  pay  the  costs  of  the  interim  eai  parte 
motion,  without  any  special  direction  on  the 
point.  I  have  consulted  the  registrar,  and  be 
tells  me  that  that  is  the  practice.  I  therefore 
make  the  order  as  the  dpfendants  ask,  and  the 
plaintiffs  must  also  pay  the  costs  of  the  present 
application. 

Solidtora :  Hamlin,  Orammer,  and  .Rauiltit, 
for  PwUaret  Leeds;  Srneit  Sa^^an* 
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JW.  25, 26, 28,  and  March  14. 

(Before  Kekbtich,  J.) 

Davixs  0.  Da  VIES,  (a) 

Injunction — CocenarU  in  restraint  of  trade — "  8o 
jar  at  the  law  allowM  " — General  or  partial— 
PiMie  policy — BeatOJiahlenets — Cottt  on  higher 
aeale — Sulet  of  the  Stmreme  Court  1883,  Order 
LXr.,  r.  9. 

A  father  and  ttoo  aoni  carried  on  bu$ine»9  in 
fartnerthip  at  galvaniteri  and  galvanised  iron 
tnanvfeuUurers  at  Wolverhampton,  ivith  an  office 
in  Lottdon. 

By  a  deed  of  the  \lth  Oct.  1884,  entered  into  upon 
ik$  dtMolution  <if  thepartner$^p,J.  D.,  one  of  the 
tone,  aotd  hia  short  in  the  eapUal  and  gooawiU 
tfiht  huutntttio  hit  father  ana  brother fitr  valu- 
«tbU  eontideraHon,  and  covenanted  "to  retire 
vshoUji  and  absolutiHj/  from  the  partnership,  and, 
to  far  as  the  law  aUows,  from  the  trade  or  husineti 
thereof  in  aU  its  hrancKet,  and  not  to  trade,  act, 
or  deai  in  any  way  so  at  to  either  directly  or 
indiredlff  offe^"  his  father  and  hrothar.  The 
business  vtas  subsequently  assigned  to  the  plain- 
tiff company.  In  1885  J.  D.  commenced  business 
at  380  to  884,  Old-street,  Shorediteh,  in  the  county 
of  Middletem,  in  partnership  with  a  former  agent 
and  traveHer  to  the  original  firm,  as  galvanised 
iron  man^faeturers  ana  merchants ;  hut  they  did 
not  themeelvet  galvanise  goods.  The  platrUiff 
company  having  brought  an  action  to  restrain  the 
aUtyed  hreaeh  of  the  reafnetuw  eooenant : 

Bdd,  &at  the  phrase  "  to  far  as  the  law  aUowt  ** 
must  he  oonttrued  to  mean  "  to  thefuU  extent  theU 
ike  do^rine*  qf  English  low,  im  interpreted  hy  the 
High  Court,  or  the  Court  of  Appeal,  or  in,  the 
hd  mart  the  House  of  Lords,  will  allow  a 
man  to  eoniraet  himself  out  of  the  privilege  of 
engaging  in  a  particular  trade  or  business ;  that 
the  covenant  was  therefore  not  too  vague  or 
mreasoiuUtU,  and  must  he  enforced  by  an 
injuiKtion  to  restrain  the  defendant  from  carry- 
ing on  his  business  atSSO  to  384,  Old-street,  and 
genemUy  in  the  words  of  the  covenant. 

Bsld  aUo,  that  it  was  a  proper  ease  for  the  costs, 
svhsequent  to  reply,  to  oe  taxed  upon  the  higher 
scale  under  Order  IXV.,  r.  9. 

Tex  plaintiffs  lit  this  action  were  Davies  Brothers 
ud  Gomf»ny  Limited,  who  carried  on  buBinesa 
u  ndTanised  iron  mannfoctarers  or  galTsnisers 
tt  Wolverhampton,  in  the  county  of  Stafford, 
with  an  office  ia  the  city  of  London,  and  Edward 
Albert  Baries,  the  managing  director  of  the 
comiiuiy  and  the  largest  s&reholder. 

Prior  to  1884  the  plaintiff  E.  A.  Davies  carried 
on  the  btuiness  in  partnemhip  with  his  f&ther, 
Edwud  Davies,  and  his  brother,  the  defendant 
JwKS  Bavies,  under  the  style  of  Davies 
Brothers  and  Co. 

By  an  indenture,  or  deed  of  dissolution,  dated 
the  11th  Oct.  1884,  made  between  the  defendant 
of  tiie  one  part,  and  E.  Davies  and  the  plaintiff 

A.  Davies  of  the  other  part,  it  was  declared 
that  the  partnership  should  be  dissolved  as  from 
the  15th  Jnlv  1884;  and  for  the  consideration 
therein  stated  the  defendant  assigned  to  E.  Davies 
kod  E.  A.  Davies  all  his  one  equal  half  share  in 
^  capital  and  goodwill  of  the  business ;  and 
Davis  and  E.  A.  Davis  covenanted  to  pay  to 
MBdefendytt  the  sum  of  10,500Z.  in  the  manner 

W  MspsrM  kj  b.  KAOiS,  Bm|.,  EtnlaStn^hnr. 
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therein  mentioned.  And  the  said  indentnre  con- 
tained a  covenant  (clause  3)  by  the  defendant  as 
follows : 

Tfac  Mid  JamoB  Daviea  to  retire  wholly  and  absolutely 
from  the  partnertfaip,  and,  bo  far  m  the  taw  allows, 
from  the  tnde  or  bnsiBeai  thereof  in  all  ita  branofaas ; 
and  not  to  tnde,  aot,  or  deal  in  ua  way  ao  as  to  either 
direct^  or  indireotly  ftffeot  the  saia  Edward  Daviea  Knd 
the  phuntifl  Edward  Albert  Danaa. 

Out  of  the  10,5001.  consideration  mon^  for  the 
sale,  a  sum  of  3000Z.  represented  the  consideration 
for  the  goodwill  of  the  business  only. 

On  the  23rd  April  1885  Edward  Daries  died, 
having  bequeathed  all  his  share  in  the  partner- 
ship business  to  the  plaintiff  E.  A.  Davies. 

On  the  25th  Jnlv  1885  the  plaintiff,  with  the 
concurrence  of  his  father's  executors,  transferred 
the  business  to  the  plaintiff  company,  which  was 
then  in  process  of  formation,  and  which  was 
subsequently  registered  under  the  style  of  Davies 
Brothers  and  Company  Limiteii. 

In  the  b^;innin^  of  1885  the  defendant  com- 
menced the  business  of  a  ntvanised  iron 
manufacturer  and  merchant  at  380  to  884,  Old- 
street,  Shorediteh,  in  the  county  of  Middlesex, 
in  partnership  with  William  Squires  Codner 
(formerly  agent  and  traveller  to  Davies  Brothers 
and  Company),  under  the  name  of  "Davies, 
Codner  and  Company."  They  issned  circulars  in 
which  they  styl^  tnemselvea  "galvanised  irou 
and  hollow  ware  manufacturers  and  merchants." 

On  the  4th  March  1886  the  plaintiffs  commenced 
their  action,  and  claimed  an  ir-junction  to  restrain 
the  defendont  from  directly  or  indirectly  carrying 
on  the  business  of  a  galraniser  or  galvanised  iron 
manufacturer  or  merchant  in  Middlesex,  or  other- 
wise trading  bo  as  to  violate  the  covenant  in  the 
indenture     the  11th  Oct.  1884. 

It  was  in  eTtdeace  that  the  defendant  did  nol 
actually  galvanise  goods,  but  carried  on  the 
business  of  a  merchaot  and  manufacturer  of  goods 
which  were  ^Ivanised  by  others.  Upon  the 
point  of  ac<]uiescence  there  was  evidence  that 
prior  to  the  issue  of  the  writ,  abortive  negotiatious 
tor  a  friendly  settlement  had  been  commenced,  hj 
which  the  defendant  was  to  be  at  liberty  to  sell 
goods  manufactured  by  the  pluntiff  company. 

Warmington,  Q.C.  and  Charles  Walker  for  the 
plaintiffs. — The  question  is  stmply  one  of  the  con- 
struction of  the  exact  words  of  the  covenant  in 
the  deed  of  the  11th  Oct.  1884.  By  that  covenant 
James  Davies  agrees,  (1)  to  retire  wholly  and 
absolutely  from  the  partnership ;  and  (2)  from  the 
trade  or  business  in  all  its  branches,  "  so  far  as 
the  law  allows."  How  can  that  be  said  to  be 
repugnant  tO  the  law  ?  The  law  requires  that  a 
covenant  in  restraint  of  trade  should  not  be 
general,  but  limited  or  partial,  and  as  there  are 
difficulties  in  determining  what  are  the  limits,  the 

Eirties  have  agreed  that  it  shall  be  "  so  f&r  as  the 
w  allows."  The  first  question,  here  is  whether 
that  is  a  reasonable  covenant,  and  whether  it  has 
been  broken  by  the  defendant.  On  that  point  the 
case  of  Homer  v.  Qravet  (J  Bing.  736)  is  an 
authority  frequently  quoted  in  subsequent  oases, 
and  the  judgment  of  Tyndal,  J.,  at  p.  743,  is 
invariably  referred  to.  Our  c<mtention  is,  that  it 
cannot  be  illegal  to  express  in  words  that  which 
is  the  principle  of  law.  As  to  what  has  been  con- 
sidered a  reasonable  limit  appears  from  the 
following  coses : 
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Rcmme  t.  JWmm,7  M.  A  Q.  967t 
Artiur  v.  Manh,  6  Ad.  *  £1.  9S8 ; 
WaOuT.  Dov.  2M.  4  W.  273; 
Wkittaker  v.  Howa,  3  Bear.  383 ; 
faoOw  Oloth  OotHvany  t.  IrfWRmt,  81 L.  T.  Bep. 

K.  8.681;  L.  Em.  »Bq.S4S; 
JtnMilloK  ▼.  JEmuOIoii.  42  L,  T.  Bop.  N.  8.  €79; 

Mai.I>iT.  S51. 

CEeutich.  J.  referred  to  Hmmu  v.  PanoM^ 
32  Beav.  328.]  Seoomdh^,  tliu  corenant  can  be 
severed,  and  if  part  is  bad  and  part  good,  that 
wbiob  ia  good  can  be  enforced,  and  tbe  rest  dia- 
cardad : 

JfoRon  T.  May,  11 H.  ft  W.  658 ; 

Chat*  T.  Price.     at.  A  M.  695;  16  M.  ft  W.  346; 

H<uting$  v.  Whithy,  2  Ex.  ^1 ; 

Ehtt  T.  CnftM,  10  C.  B.  841. 

Thirdly,  as  to  tbe  phrase  "so  far  as  tbe  law 
alloirs,"  there  is  an  anal(^  in  the  esse  of  heir- 
looms beinjt  settled  so  long  as  the  law  pmnits  of, 
and  of  sinuiar  oases : 

PownM  T.  QraJuun,  83  Bear.  242 ; 
Harrington  r.  Hamngton,  5  H.  of  L.  87. 

Fourth^,  there  has  been  no  snch  acqnieecence  as 
will  bind  the  plaintiffs: 

Pattweod  t.  FuUmwd.  88  L.  T.  Sep.  H.  8.880; 
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irahM>ttT.Bar«^,48L.T.  Bep.  K.  8.^95;  ISCh. 

Div.  96  { 

AidwTdxT.  B«eitl, 37  L.  T.  Bep.  K.  8.68S;  7Ch. 

iht.  aa*. 

Barber.  Q.C.,  Codt,  Q.C.,  and  SutwZZ  Boherta  tor 
the  defendant. — ^We  submit  that  this  covenant  is 
bad  upon  two  gronnds  :  first,  because  it  is  too 
vague  and  uncertain  for  the  court  to  give  effect 
to  it;  and,  secondly,  because  it  is  in  general 
restraint  of  trade.  We  further  contend, 
thirdly,  that  there  has  been  no  breach  ;  and 
fourthly,  that  the  plaintiffs  have  acquiesced 
in  what  has  been  done.  Upon  the  first  point  we 
submit  that  this  enigmatical  clause  must  be  con- 
Btrued  to  mean  that  the  defendant  is  to  retire 
from  the  partnership  and  from  the  '*  bosmess 
thereof**  meaning  Hie  partnership  bttsiness. 
Then  the  phrase^so  fiw  as  the  law  wows  "is  too 
tmcertain  and  ambiguons : 

]&rrottInjiuutu}ii8,2iKlEd.,p.  409. 
What  tbe  contracting  parties  meant  should  have 
been  precisely  statM  in  the  contract;  there  is 
nothine  about  Middlesex  in  tbe  contract. 
Secondly,  it  is  void  |»  in  genwal  restraint  of 
tra^  To  be  valid  a  restraint  on  trade  mnat  be 
partial,  «ther  as  to  time  or  place ;  this  ia  not : 

.Stay's  Eqoi^  JariqinKtoiioe,  25S  s 
FoUook  on  Contmets,  4th  ed.,  p.  Sll. 

The  kaning  of  the  oonrts  is  against  sndi  cove< 
nantaastxus: 

BUdusoA  T.  Colar,  6  A.  ft  £.  488 ; 

Arehtr  V.  Manh,  6  Ad.  ft  E.  959 ; 

CoUina  T.  Loek,  41  L.  T.  Bep.  N.  S.  292 ;  4  App. 
Cm.  674  s 

Alltop  V.  Whtatm^,  27  L.  T.  Bep.  N.  S.  ^72; 

L.  Bep.  15  Bq.se; 
Ward  T.  Byrne,  5  M.  ft  W.  548 ; 
Hinde  t.  Gray,  1  Man.  ft  Or.  45. 

We  submit  further,  that  there  has  been  no 
breach,  inasmuch  as  the  defendant  is  only  a  mer- 
chant of  galvanised  goods,  and  sells  them  after 
they  bftve  been  galvanised  hy  others.  Lastly, 
the  plaintiffs  must  be  deemed  to  have  acquiesced 
by  the  negotiations  into  which  th^  entered.  To 
enforce  such  a  covenant  as  this  woold  be  against 
public  policy. 
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Warmingion,  Q.C.  in  reply. — Public  pcAicy 
changes  according  to  the  changing  circumstanoee 
of  trade,  and  what  was  prohibited  years  ago  upon 
that  ground  would  be  perfectly  legal  now  m  some 
cases : 

FiUcingUm  v.  Seott,  15  M.  A  W.  657. 

He  also  ref erred  to  the  following  additicnl 

cases: 

TdOiM  T.  Tallia.  1  E.  ft  B.  381 : 
Mumjordv.  G^thing,  7  C.  B.  X.  B.  80S. 

KXKIWICH,  J.— BAving  consultedtbeantharities 
nptm  fMjvenants  in  restraint  of  trade.  I  find  it 
difficult  to  atato  any  mtes  upon  ^e  snlnect  Witt 
indecision,  or,  to  use  tbe  language  of  Parver,  C  J., 
"  to  reconcile  -  the  jarrii^  opiniana."  It  is 
the  embarrassment  of  wealth,  for  the  antiiorittes 
are  numerous,  and  include  decisions  ctf  eminait 
judges  and  opinions  of  professors  oomp^eut  to 
speak.  It  is  not  for  me  to  stmEest  how  the  diffi* 
cnlty  is  to  be  avoided,  still  less  how  it  is  tobe 
remedied  bjr  a  decision  of  the  highest  Court  of 
Appeal,  or,  if  need  be,  by  the  aotimi  of  tbe  L^s* 
latnre.  I  disavow  an^  wish  or  intentioa  to  do 
more  tlian  find,  if  possible,  a  guide  to  the  aohrtion 
of  the  particniar  qoestiai  vfaioh  is  befion  me. 
All  aotDOrities  frcnn  first  to  last  ooncm*  in  one 
thing,  vis.,  that  the  doctrine  oa  tibis  mbject  is 
founded  on  public  policy;  and  I  cannot  bat 
regard  the  jarring  opinifms  as  exemplifying  the 
well-Icnown  dictum  of  Burrongfa,  J.  in  JBtdkanboa 
T.Mdlitk  (2  Bing.  252),  that  public  polity  "n  a 
very  unruly  horse,  and  when  once  yoa  get  astrids 
it  you  never  know  where  it  wul  carry  yrm.** 
Public  policy  does  not  admit  of  deflmtion,andis 
not  easily  explained.  If  that  statement  reqeins 
authority  turn  to  Egerton  v.  Brovitdow  (4  &.  (tf  L. 
Gas.  1 — ^256),  and  ctmsult  the  ai^nments  of  counsel 
and  the  opinifms  of  judges  covering  the  whole 
subject,  incHndiDg,  in  some  passages  to  whidi  I 
sfa^  presently  caU  attention,  that  part  it  wiudi 
oonoenu  restraint  of  trade.  One  tiling  I  tskn  to 
be  oleM*,  and  it  is  this,  that  public  poliCT  ia  a 
variable  qoantilnr ;  that  it  most  vaaT*  and  doaa 
vary  with  the  habits,  capacities,  and  opportimitiM 
of  the  T)ublic;  that  it  cannot  have  been  tbe 
same  wDen  TyndAl,  G.J.  decided  Sormr  v. 
Qravea  (u6»  »up.)  in  1831  as  it  was  whan 
Parker,  G.J.  decided  Mitekea  v.  Beynotdt  (4  P. 
Wms.  181}  in  1711;  and  that  it  must  have  been 
changed,  and  did  change,  between  1831  and  1869, 
when  James,  V.C.  decided  Leather  Cloth  Oomwmf 
V.  Loreont  {ubi  sup.),  and  that,  if  there  had  itA 
been  a  further  change  before  Fry,  LJ".  dedded 
BoutiUon  V.  BotuiUon  {vhi  ^'^P■)  in  1880,  it  must 
have  occurred  before  now.  There  are  many  cir* 
cnmstancra  familiar  to  us  all  which  have 
materially  altered  the  relative  positions  of  rinlB 
in  trade  and  of  the  public  whom  traders  sopf^. 
Bailways,  eleotrio  telegraphs,  tolephoaes,  am 
all  exercised  an  influence,  and  have  inerodooad 
new  elements  into  competition.  I  make  tbaae 
remarks,  because  to  my  mind  they  go  a  long  my 
to  explain  the  difference  between  earlier  and  later 
decisions.  Judges  have  been  bound  to  renafpise 
not  merely  the  old  decisions,  but  the  prinnples 
upon  which  they  were  founded,  and  yet  regard* 
ing  public  policy  as  tbe  principle  overriding  sH, 
they  have  struggled  to  adopt  those  older  decisions 
to  the  changed  circumstances  of  their  day.  There 
has,  I  think,  been  a  steady  though  irregular  prt- 
gress  from  the  stricter  rnlw  of  ib»  last  century. 
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•od  perb^  it  has  not  yet  reached  its  limit. 
Aecording  to  the  old  cases  the  role  was  simple 
cnoD^h,  and  the  reason  of  it  was  clear.   We  have 
Uie  highest  aatbority  for  saying  that,  accordioe  to 
MikiSl  T.  Beynoldi,  the  general  rule  was  that 
"sll  restraints  of  trade  where  nothinK  more 
*ppe&m  are  bad."   In  other  words,  the  pre- 
Bomption  of  law  was  against  them,  because  the  law 
bToared  the  ntmost  competition  in  trade.  There 
are  freqaent  statements  in  the  books  that,  in  thus 
fsTOmii^  trade,  the  law  desired  to  assist  every 
msD  to  earn  bis  living  by  that  trade  to  which  he 
ma  apt ;  and  possibly  some  jnd^  thoaght  that 
tloB  was  rec|aired  by  public  policy.   Bnt,  to  my 
■ind,  what  is  really  meant  by  the  law  faToaring 
tnde  ii,  Umb  it  was  considered  a  matter  m 
essential  importance  to  encourage  all  men  to  trade 
in  order  that  the  public  might  gain  advantage  1^ 
their  trading ;  in  other  words,  it  was  iNmsiawed 
poblio  policy  to  assist  England  to  beoome  a  nation 
of  traders.   From  the  first,  exoeptions  to  the  mlft 
Tere  established.  These  exceptions  are  generally 
sconced  as  amonntmg  to  »  doctrine  judicially 
settled  that  a  covenant  in  restraint  of  trade,  in 
order  to  be  supported,  mnst  comply  with  three 
moditions.   They  are  not  always  stated  in  the 
mae  order,  so  I  may  therefore  state  them  in  the 
order  most  conTonient  to  myself.   They  are  these ; 
1,  the  covenant  mnst  be  made  for  adequate  con- 
nderation ;  2,  the  restraint  must  be  partial ;  and 
d,  it  must  be  reasonable.   As  regards  the  first,  it 
ins  laul  down  in  HUdu»ck  v.  Uoker  (6  Ad.  &  E. 
■438),  which  is  recogniMd  by  Sir  Gloorge  Jessel  in 
Onmfy  v.  Bcumard  (30  L.  T.  Bep.  1^.  S.  863; 
L  Bep.  18  Eq.  518),  as  settling  the  point  that  the 
cpDt  osnnot  inquire  into  the  adequacy  of  con- 
adention  moving  a  contract  between  two  com- 
pBtent  parties.   A  nomioal — that  is  to  say  an 
nueal— consideration  will  not  snfllce;  bat  jh>o- 
nded  that  there  is  real  cmsideration,  the  court 
IriU  not  inqnire  further,  or  paufte  to  consider 
wbether  the  objeot  gained  was  at  all  com  men  au- 
nte  with  the  price  pud  for  it,  or  whether  the 
oonnantee  really  required  the  benefits  for  which 
he  stipnlated.   HUeneoek  y.  Coker  {vM  mp.)  was 
(leaded  in  1831,  and,  of  itself,  shows  a  large 
departure  from  the  original  roles.  Kotwithstacd- 
infr  that  the  two  other  conditions  have  been  stated 
sbore  separately   in   oonformity  with  many 
sathorities,  I  cannot  bnt  think  tiiat  they  are^  and 
tfhte  have  been  treated,  as  one.  In^d,  I  am 
not  snre  that  some  confusion  has  not  arisen  from 
tkeir  being   treated   otherwise.    The  partial 
cliandier  of  covenants  in  restraint  of  trade  which 
bave  been  supported  may  be  the  most  essential 
festnre  and  evidence  of  tocdr  reasonableness,  and 
"*y  of  itself  constitute  reasonsbleness ;  bat 
I  venture  to  think  that  it  is  in  truth  no  more 
t^  this,  and  that,  notwithstanding  many  dicta 
to  the  contrary,  the  authorities  for  the  proposition 
wt  a  covenant  in  order  to  be  supported  must  be 
putial  are  better  nnderstood  if  construed  to 
BMui  that  it  must  be  reasonable.   I  proceed, 
therefore,  to  consider  what  is  a  reasonable 
'ntramt  of  trade.   With  three  exceptions,  which 
I  vill  presently  notice,  it  has  always  been  held 
wit  a  oovenant,  in  order  to  be  reasonable,  mnst 
heluBited  as  r^^s  space.   I  do  not  think  that 
^un  bound     any  autnority  to  hold  that  it  mnst 
^United  as  reg^x^  persons,  Mid  the  practiced 
^IPyfews  to  so  holding  at  the  present  day  are 
**nondy  greater  tiuui  those  to  supporting  the 
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necessity  of  limit  as  regards  space.  Collim  v. 
Locke  (wn  tup.)  might  be  cited  as  against  this,  but 
in  truth  it  can  better  be  referred  to  the  class  o£ 
covenants  good  fbr  partiidi^  as  r^jards  space. 
A  limit  as  regards  persons  may,  however,  be  use- 
ful towards  making  a  restraint  reasonable,  as  for 
instance,  not  to  solicit  customers  of  a  firm  within, 
say,  the  tlnited  Kingdom,  might  render  a  restraint 
reasonable  which  would  not  be  so  otherwise. 
The  limit  of  time  is  of  little  value.  It  enters 
into  some  cases,  as,  for  instance,  WhiUaker  v. 
Howe  and  Boutillon  v.  BoutiUon,  to  be  presently 
mentioned,  but  it  was  scarcelv  regarded  there, 
and  can  seldom,  if  ever,  be  the  basis  of  judgmoit. 
This  is  folly  explained  by  I^ke,  B.  in  Ward 
T.  Byrne  (Woi  Mm.),  and  also  in  a  useful  con- 
tribution to  the  W'^''"g  on  this  subijeot  which 
will  be  found  in  the  notes  to  Sunlooke  v.  Blade- 
touM  (2  Wms.  Sannd.  p.  155  b.).  There  are  some 
other  possUile  limits  which  might  be  introduced  to 
make  a  restraint  reasonable,  on  which  I  need  say 
no  more  than  that,  whenever  that  character  can 
fairly  be  ascribed  to  them,  they  deserve  favour- 
able oonaideration,  Jonet  v.  Lee*  [1  H.  &  N.  189) 
is  a  case  of  this  class  (see  the  judgment  of 
Bramwell,  B.,  p.  194).  Wkiitaker  v.  Howe  (vbi 
«ujD.)  is  the  nnt  case  in  which  a  covenant 
unlimited  as  regards  space  was  upheld.  A 
different  conclusion  would  at  least  have  been  as 
consistent  with  Homer  v.  Oraves,  which  was 
intended  to  be  followed,  and,  bearing  in  mind  the 
doubt  about  this  authority  long  ago  suggested  1^ 
a  noto  to  ifttdkaU  r.  itrnnolds  in  Smith's  Leading 
Cases,  and  therefore  long  current  in  the  |iro> 
fttsion,  Ishonld  hesitato  to  treat  it  as  a  safe  gaide, 
though  haply  bound  by  it  in  a  case  precise^ 
similar.  The  next  case  is  Leather  Cloth  Company 
v.  LoTBont  (u&i  ntp.),  where  James,  Y.O.  upheld  a 
covenant  by  the  vendors  of  a  process  of  manu- 
f acta  re  wiw  their  vendees  that  they  would  not 
directly  or  indirectly  carry  on  or  allow  to  be 
carried  on  in  any  part  of  Europe  (which  for  the 
purposes  of  the  case  may  be  read  as  meaning  Great 
Britain),  any  company  or  manufactory  havmg  for 
its  object  the  manufacture  or  sale  of  productions 
then  manufactured  in  the  business  or  manufactory 
of  the  oovenantors,  and  would  not  communicate 
to  any  person  the  means  or  process  of  the 
manuuctnraa  so  as  to  interfere  with  the  vendees. 
This  case  is  important,  first,  because  it  is  a  good 
example  of  the  dass  of  oases  in  which  covenants 
in  restraint  of  trade  have  been  connected  with 
the  sale  of  a  business  or  goodwill ;  mad,  second^, 
because  the  Yice-ChanceUor  stat^  the  principles 
guiding  him  in  language  different  from  toat 
employed  by  any  other  judge  before  him,  and  I 
think  implying  som»departore  from  the  ordinary 
explanation  oF  the  principles  of  public  policy. 
He  does  not  say  as  mnch,  but  I  think.he  intended 
to  hold  that  nothing  could  be  against  public  policy 
which  was  reasonable,  and  that  nothing  could  he 
unreasonable  which,  according  to  the  experience 
of  mankind,  was  prudently  required  to  secure  to 
a  purchaser  the  exclneive  enjoyment  and  benefit 
of  that  which  he  had  contracted  to  purchase,  and 
for  which  he  had  paid  the  consideration  stipulated 
by  the  vendor.  He  contrasts  freedom  of  contract 
with  freedom  of  trade,  and  shows  that  both  are 
equally  the  favourites  of  publio  policy.  The 
passages  in  his  judgment  to  which  I  refer  will  be 
ionna  on  pp.  354-5.  Tbo  same  contrast  was 
strongly  imnsted  on  in  the*third  eaae^  BwtiUm 
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T.  RoiisiUon  (vbi  mp.),  where  Fry,  L.J.  (then 
Ft7,  J.)  enstauied  a  cuvenant  by  the  agent  of  a 
firm  of  champagne  merchants  not  to  establish 
himself  or  to  associate  himself  with  other  persons 
or  honses  in  the  champagne  trade  for  ten  years 
in  case  he  should  leave  their  employment. 
Fry,  L.J.  rested  his  jndgraent  on  the  contrast  just 
mentioned,  and  held  to  be  a  sound  rale  extracted 
from  Mallan  v.  May  {ubi  »up.),  that  a  defendant 
alleginf^  the  invalidity  of  a  contract  on  the  ground 
that  it  IB  in  restraint  of  trade  has  cast  on  him  the 
burden  of  showing  it  to  be  cleiu'  that  the  pi-o< 
tection  extends  b^ond  what  the  plaintifTs 
interests  require.  He  further  examined  the 
alleged  mle  that  a  contract',  if  good,  must  be 
limited  as  to  space,  and  held  in  the  result  that 
the  cases  in  which  an  nnlimited  prohibition 
has  been  spoken  of  as  void  relate  only  to 
oironmstanoea  nnder  which  such  prohibition  has 
been  unreasonable.  This  seems  to  me  to  accord 
with  common  sense,  and,  it  ao,  it  ought  also  to 
accord  with  sound  law.  I  can  well  understand, 
notwithstanding  Whittaker  v.  Howt,  that  the 
inhabitants  of,  say,  Cornwall  or  Cnmberland 
ought  not  to  be  aeprived  of  the  services  clt  a 
local  solicitor  practising  in,  say,  Bodmin  or 
Carlisle  because  he  was  formerly  a  clerk  in  the 
employ  of  a  solicitor  or  a  member  of  a  firm  of 
solicitors  practising  in,  say,  London  or  Birming* 
^m.  .And  to  take  an  illustration  from  a  business 
which  has  been  singularly  fraitful  in  contribu- 
tions to  this  branch  of  the  law,  it  would  be  diffi- 
cnlt,  I  think,  to  hold  that  the  inhabitants  of  a 
county  town,  even  within  a  moderate  distance 
from  London,  should  not  mj/oy  the  advantages  of 
a  residoit  banker  because  he  happened  to  have 
been  a  partner  in«  or  ocmnected  with,  a  bank 
established  in  the  metn^lia  and  not  having 
branches  in  tiie  provinces.  On  the  other  hant^ 
there  are  many  trades  which  can  be  carried  on  by 
oorreapondence  and  by  means  of  modern  facilities 
of  transit  with  such  ease;  and  with  such  advan- 
tages both  to  trader  and  customer,  that  it  would 
be  difiicnlt,  if  not  impossible,  to  say  what  comer 
of  the  kingdom  could  not  be  well  served  from  any 
other  comer ;  and  it  is  within  the  knowledge  of 
all  that  many  who  from  early  associations  or  for 
some  other  reason  prefer  goods  supplied  at  a  par- 
ticular place  continue  to  deal  with  tradesmen 
there,  notwithstanding  that  thc^  have,  from 
accident  or  chance,  removed  their  home  many 
miles  away.  Is  there  anythins  to  prevent  me 
frran  adopting  the  mle  laid  crown  m  Fry,  L.J., 
and  which  approves  itself  to  my  mind  f  Tme  it 
is,  that  in  many  cases  the  old  rale  is  quoted  and 
followed  without  a  hint  of  disapproval,  and  the 
earlier  authorities  are  treated  as  m  full  fmrce  aivd 
implicable  to  modem  circumstances.  An  example 
of  this  class  of  cases  is  CoUina  v.  Locke,  already 
mentioned,  which,  being  a  decision  of  the  Frivy 
Council,  is  entitled  to  special  respect,  but  though 
the  judgment  in  that  case  was  rested  on  Homer 
V.  Grave*  and  other  old  authorities,  it  is  explained 
to  be  based  on  consideration  how  the  rule  onght 
to  be  applied  to  a  particular  trade  in  a  particular 
locality,  or,  in  other  words,  how  far  the  restraint 
in  question  could  be  treated  as  reasonable  or 
otherwise,  having  retard  to  the  protection 
required  by  the  covenantees  and  the  interests  of 
the  public.  (See  among  other  passages  one  on 

£686.)  In  EmsritM  v.  Bnnimltyus  (4  H.  of  L.  1)  the 
w  was  laid  wnrn  as,  having  regard  to  the  ques- 


ti<m  nnder  consideration,  might  be  expected,  in  a 
broader  manner.  On  page  87  Cresswell,  J.  states 
the  rule  to  be  that  unreasonable  contracts  in 
restraint  of  trade  violate  the  policy  of  the  com- 
mon law  that  trade  shall  not  be  restricted,  and 
are  therefore  llIegaL  Parke,  B.*8  remarks  on  page 
12S  are  more  favourable  to  strict  adherence  to  the 
lines  of  the  old  cases,  bat  Lord  St.  Leonards,  on 
p.  238,  dwells  on  the  variable  character  of  public 
policy,  to  which  I  have  already  called  attentioiL 
I  need  not  refer  in  detail  to  more  of  the  anthori' 
ties  cited  at  the  bar,  or  to  any  of  the  additional 
authorities  which  I  have  mysSf  consulted.  The 
recent  decisions  in  America  as  well  as  in  Englaod 
are  collected  in  Mr.  Frederick  Pollock's  work 
on  Contracts.  He,  on  page  332  (3rd  ed.),  states  tbs 
doctrine  of  them  as  tending  to  be  that  the  real 
question  is  iu  ev^  case  wluBtlier  the  restnetioa 
imposed  is  commensarate  with  the  faen^t  con- 
fetred,  and  thu  is  only  another  mode  clt  espftss* 
ing  the  test  whether  ^aa  contract  is  TeascmaUa 
The  American  doctrine  which  he  states  seenis  to 
be  substantially  the  same.  I  have  not  thought  it 
worth  while  to  refer  to  the  cases,  but  they  will  be 
found  mentioned  in  Story  on  Equity  Jaris- 
pradence,  p.  292,  and  also  in  sect.  11  of  chap.^3, 
part  2,  of  Parsons  on  Contracts.  I  prefer  to 
any  langai^  used  elsewhere  that  of  Fry,  L.J.  in 
the  case  above  cited.  In  order  to  apply  it  to  the 
particular  case  I  must  mention  a  few  facts.  TTie 
plaintiff  Edward  Albert  Davies  and  the  defm* 
dant  James  Davies  are  brothers,  and  formei^ 
carried  on  business  in  partnership  with  their 
father  Edward  Davies  as  galvanisers  sod 
galvanised  iron  mannfaotnrera.  For  the  present 
ptupose  U  will  be  sufficient  to  say  tbat  tbey  had 
a  place  of  busineas  at  Wolveriuunptm  and  another 
in  Lcmdon,  and  that  the  defendant  was  an  aetire 
member  of  the  firm.  Disimtes  aroee,  and  a 
Chancery    suit  ensaed.   Tnac  suit  was  oom- 

Sromised.  As  a  part  of  such  compromise  James 
aviea  retired  from  tiie  firm,  on  the  terms  of  his 
receiving  a  large  sum  in  payment  for  bis  share  of 
capital  and  goodwill  and  entering  into  a  covenant, 
which  was  first  expressed  in  an  agreement  t&  the 
15th  July  1884,  and  afterwards  introdveed  into  a 
deed  of  the  11th  Oct.  1834,  in  the  following 
language :  "  The  said  James  Davies  to  retire 
wholly  and  absolutely  from  the  partnenthip.  and, 
so  far  as  the  law  allows,'  from  the  trade  or 
business  thereof  in  ^1  its  branches,  and  oat 
to  trade,  act,  or  deal  in  ai^  way  so  as  to 
either  directly  or  indireetly  affect  the  said 
Edward  Davies  and  Edward  Albert  DanBa" 
The  preparation  of  the  deed  ooci^ned  mwli  tixae 
and  led  to  much  discussion,  especially  about  this 
particular  clause.  Mr.  Willcock,  the  solicitor  <rf 
the  defendant,  who  was  examined  as  a  witness  in 
this  case,  foresaw  the  difficulty  of  construing  tiie 
clause,  and  endeavoured  to  persuade  the  puties 
to  agree  to  something  more  clear  and  definite, 
even  at  a  sacrifice  of  some  other  stipolstioa. 
Unfortunately  his  advice  was  not  taken,  and  the 
foreseen  result  has  occurred.  I  hold  it  to  be  the 
result  of  the  evidence  that  in  the  autumn  of  1884v 
when  the  deed  was  executed,  it  was  known  to  all 
concerned  that  James  Davies  intended  to  engage 
again  in  trade,  and  in  a  trade  at  least  closely  oob' 
nected  with  that  of  the  old  firm.  In  fact,  he  ml 
as  early  as  this  negotiating  arrangements  «iu> 
W.  8.  Gudner  for  the  partnmliip  into  which 
soon  afterwards  enterad ;  bn^  am  not  rare  tut 
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this  ms  known,  and  I  am  snre  that  he  was  not 
known  to  be  contemplating  an  immedute  breach 
cl  the  eorenanc  into  which  he  entered.  The 
bnuaess  of  the  defendant  and  W.  S.  Codner  has  for 
BQoie  time  past  been,  and  is  now,  carried  on 
at  380  to  38^  Old-street,  in  the  county  of  Middle- 
sex, and  now  also  I  am  told  elsewhere  within  the 
metropolitan  area,  and  it  has  been  advertised  by 
lum  to  be  that  of  galvanised  iron  and  hollow  ware 
msan&ctnrera  and  merchajits,  the  defendant 
tiJdngjiarticnlar  credit  for  having  been  formerly 
imnaging  partner  of  the  old  firm  at  Wolver- 
hampton. This  firm  of  Daviea,  Codner,  and  Co. 
sells  the  same  goods  as  were  formerly  sold  by  the 
old  firm  and  are  now  sold  by  the  piainiLfE  com- 
psoy,  their  snccasBors  in  business.  It  was  urged 
that,  irrespectiTe  of  the  meaning  of  the  corenant, 
the  defmdant  has  not  broken  it  because  he  has 
not  nlvaniaed  any  goods,  that  bis  mann&ctnre 
hu  been  reetricted  to  goods  not  galvanised,  and 
that  what  he  covenanted  not  to  do  was  not  to 
any  on  the  basioess  of  a  galvaniser.  The  com- 
pbte,  thoD^li  not  the  only  answer  is,  that  in 
mmerons  oircnlars  and  trade  lists  he  has  stated 
that  his  firm  does  manufaotnre  galvanised 
srticles,  and  he  cannot  avoid  this  by  proving 
that  hn  employs  othera  to  galvanise  articles 
ordered  of  him,  or  be  heard  to  say  that  he 
idrertisee  himself  as  a  manufacturer,  when  he  is 
not  one  in  fact,  only  to  attract  customers.  If  the 
plflintifEs  had  failed  to  prove  this  breach  I  mast 
Dave  held  them  to  have  proved  that  the  defendant 
had  M  traded,  acted,  or  dealt  aa  to  affect  them 
(Uie  pluntiffs)  in  their  business.  It  ia  proved 
that  tiie  defendant's  firm  has  solicited  orders 
from  ooBtomera  of  the  old  firm  in  the  neighbour- 
hood of  Croydon  and  elsewhere,  and  the  only 
excuse  given  is  that  these  were  customers 
bnnerW  obtained  by  W.  S.  Codner,  who  was 
agmt  Kir  other  firms  besidea  the  old  firm,  and 
vu  also  a  merchant  on  his  own  account.  Such 
an  excuse  is  idle  and  requires  no  answer.  I  have 
no  doubt  that,  if  compelled  to  do  it  by  the 
invalidity  of  the  first  part  of  the  covenant,  I 
might  treat  the  second  as  divisible  from  it, 
ina  separately,  so  as  to  entitle  the  plaintiffs  to 
relief  on  the  ground  of  this  latter  breach.  It  is 
not  contested  that  the  plaintiff  company  are 
entitled  to  sue  as  assi^ees  of  the  covenant,  and 
to  chum  an  injunction  if  it  oo^t  to  have  been 
gnnted  to  the  originid  coreiuuitees.  There 
momOf  therefore^  omj  the  question  lather  the 
oraiant  is  valid  or  not,  and  on  this  two  points 
m  radsed :  first,  that  tt  is  too  vague  for  a  court 
of  law  to  coiforce ;  and,  secondly,  that  it  is  bad  as 
in  restrunt  of  trade.  There  is  another  question 
—whether  the  plaintiffs  are  debarred  from  any 
relief  to  which  they  might  otherwise  have  been 
oititled  by  conduct  which,  for  want  of  a  better 
^rotd,  was  styled  in  the  ar^ment  "  aoqniescence." 
1  will  ieai  with  this  question  first,  but  I  need  not 
^  so  at  any  length.  It  would  require  cogent 
CTidence  of  acquiescence,  amounting  in  law  to  a 
■^Bleaae  of  right,  and  founded,  of  oonrse,  on  com- 
plete knowledge,  to  defeat  the  claims  of  plaintiffs 
ttinng  on  a  covenant  dated  the  11th  Oct.  1884, 
ud  enfcvced  hj  a  writ  issued  on  the  4ih  Uareh 
1886.  "niere  ia  no  evidoioe  of  this  character.  I 
pus  over  the  illness  and  death  of  the  father,  whicli 
ffy  or  may  not  have  interfered  with  n^tiations 
■Mtween  tlw  parties  or  the  distinct  assertion  by 
tbe^daintiffs  of  their  claim.  Sofficeit  to  sayth^t 
ToLlTIM.&yM87. 


of  the  interval  between  thfi  date  of 
the  deed  and  the  issue  of  the  writ,  and  when  the 
plaintiffs  or  their  predecessors  in  title  knew 
enough  of  the  defendant's  intention  to  be  on  their 
guard,  negotiations  were  pending  for  a  friendly 
settlement  on  some  snch  terms  as  that  the  defen- 
duit's  firm  should  be  at  liberty  to  sell  and  should 
undertake  to  sell  goods  manufactured  by  the 
plaintiffs.  I  see  no  occasion  to  pursue  these 
n^otiations.  They  broke  down,  and  within  a 
reasonable  time  this  action  was  commenced.  Is 
the  covenant  too  vague  P  If  it  is,  the  vagueness 
is  due  to  the  introduction  of  the  words  "  so  far  as 
the  law  allows."  I  have  no  doubt  that  the  cove- 
nant must  be  read  as  obliging  James  Davies  to 
retire  absolutely  from  the  old  firm,  and  in  Hum 
qualified  muiner  from  the  trade  or  bnsineM  of 
the  old  firm,  and  I  have  to  consider  whether  the 
(lualifioation  has  or  has  not  an  intelligible  mean- 
ing. I  cannot  compliment  the  framers  of  this 
covenant  on  the  introduction  of  a  new  form,  nor 
have  I  been  able  to  find  any  guide  to  its  meaning 
by  reference  to  similar  language  used  in  settle- 
ments of  leaseholds,  copvool^,  or  heirlooms, 
according  to  uses  of  freenolds.  I  see,  however, 
no  reason  why  I  should  not  constme  it  as  mean- 
ing "to  the  full  extent  that  the  doctrines  of 
English  law,  as  interpreted  by  tb«  High  Court  or 
the  Court  of  Api>eal,  or,  in  the  last  resort,  the 
House  of  Lords,  will  allow  a  mar.  to  contract  him- 
self out  of  the  privilege  of  engaging  in  a  par- 
ticular trade  or  business."  The  phrase  ia  not  a 
hi^py  <me,  and  I  do  not  oommend  it  as  a  precedent, 
but  I  oannot  say  that  it  is  so  vmgne  that  I  cannot 
construe  it.  I  have  aimAy  stated  bow,  in  my 
opinion,  the  law  stands.  I  am  not  called  upon  to 
say,  and  I  certainly  am  not  prepared  to  say,  what 
are  the  reasonable  limits,  as  regards  space,  of  a 
covenant  in  restraint  of  such  trade  as  is  in  qnea- 
tirai  here,  I  have  only  to  decide  whether  those 
reasonable  limits  include  the  place  in  which, 
according  to  the  evidence,  the  defendant  has  been 
and  is  canying  on  a  business  similar  to  that  of 
the  plaintifra,  and  I  have  no  doubt  that  they  do. 
The  injunction  asked  is  against  trade  in  the 
county  of  Middlesex,  and  I  do  not  wish  to  intimate 
a  doubt  whether,  having  regard  to  the  nature  of 
the  trade  and  the  evideuce  in  respect  to  the 
extent  of  the  business  of  the  old  firm,  this  would 
he  reasonable;  but  as  a  matter  of  form  it  ou^t 
to  go  to  restrain  the  defendant,  &o.,  from  carrying 
on  the  business  of  a  galvanised  iron  manufacturer 
or  galvuiiser  (I  take  these  words  from  the  deed) 
at  380  to  384,  Old-street.  This  will  not,  of  ooano, 
directly  prohibit  him  from  carrying  on  the 
business  elsewhere  in  the  county  of  Hiadlea«,  or 
within  reasonable  limits  ber^ond  it,  but  equally, 
of  course,  he  will  be  summarily  restrained  if  after 
this  he  continues  or  commences  to  do  so.  I  think 
he  must  also  be  restrained,  because  this  is  like- 
wise reasonable,  from  trading,  acting,  or  dealing 
in  any  way  so  as  to  either  directly  or  indirectly 
affect  the  plaintiff  company  in  their  business  of 
^vanised  iron  manufacturers  or  galvanisers,  and 
uiis  part  of  the  injunction  wilt  operate  without 
limit  as  r^ards  space.  I  find  no  note  of  the 
phuntiffs  having  asked  ftn*  damages,  and  I 
certainly  have  no  means  of  estimating  them, 
llie  evidoioe  entitles  them  to  on  inqniry  if  tluy 
think  it  worth  while  to  ask  it.  The  ooata  must  ot 
oounie  follow  the  event.  Bat  a  recent  caM  oaUed 
my  attention,  by  no  means  for  the  first  tiin^  to 
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oomes,  "  when  and  where  previoiisly  under  care 
-and  treatment  P "    It  is  neoeasary  to  observe 
iiere  the  form  of  the  oaestion,  because  it  ia  clear 
4ihat  what  that  form  of  question  means  is  that,  if 
a  person  has  been  preTioasl^  insane,  and  pre* 
Tiooslj  under  care  as  an  insane  patient,  the 
vhen  and  where  dionld  be  stated.  It  is  to  be 
observed  that  in  the  amawer  the  word  "care" 
is  deeisnedljr  omitted,  beeatue  that  would  be 
applicable  to  patients  under  the  care  of  persons 
who  would  restrain  tiieir  liberty.  Aocordii^ly 
that  is  not  answered ;  but  the  answer  is,  "  During 
this  period  of  twenty  years  has  been  constantly 
under  treatment ; "  "  care  and  treatment "  being 
respectively,  as  I  think,  intended  to  point  to  where 
onder  care,  and  what  periods  of  treatment.  The 
answer  upon  the  facts  as  we  now  know  them 
appears  to  be  perfectly  ac<»irate.    She  never  was 
under  any  care  as  an  insane  person,  but  the 
writer  of  this  document  says,  "  As  I  have  already 
told  you  in  efEect  that  for  twenty  years  she  has 
been  suffering  from  hysteria,  so  in  answer  to  this 
question  I  tell  you  that  during  that  period  of 
twenty  yean  she  haa  been  constantly  under 
treatmeidi.  Under  treatment  for  whatP  Why 
for  that  which  I  have  been  previously  describing 
in  this  doonment.**    The  next  qnestioa  is, 
"  Duration  of  existing  attack  P  "  and  the  answer 
is,  "  Abont  a  fortnight  since."    Then  follow 
questions  and  answers  which  are  immateri^  for 
t-his  purpose.   It  seems  to  me  that  no  one  with 
a  knowledge  of  the  facts  as  we  are  now  possessed 
of  them,  could  have  answered  those  questions 
with  a  more  apparently  scrupulous  regard  to 
fiiying  the  whole  state  of  the  facts.   I  constrae 
this  document,  and  I  think  the  keeper  of  the 
house  would  construe  this  document,  to  mean 
that  there  has  been  no  previous  insanity;  that 
there  has  been  no  previous  detention  under 
"  care."   That  is  how,  I  think,  the  keeper  of  this 
asylum  oonstrued  this  docoment.    If  so,  it 
appears  to  me  that  the  whole  foundation  of  the 
az^nmMit  &ils ;  because  it  is  not  a  qoration  of  a 
mistake  or  ui  irre^larity  which  might  be  cured, 
80  far  as  the  liability  of  the  person  is  concerned, 
by  a  bond  fide  helm  in  the  statement,  and  an 
intention  to  carry  out  the  provisions  of  the 
statute;  but,  in  the  view  which  I  take  of  this 
case,  the  statute  has  })eea  obeyed,  for  it  nowhere 
requires  that  the  lan^^uage  of  this  instrument 
shall  be  categorical  in  its  character,  bnt  requires 
that  it  sh^l  truly,  on  the  face  of  it,  give  answers 
to  the  (juestions  propounded  as  part  of  the  order 
which  IS  to  justify  the  detention.   I  pass  on  to 
the  question  whether  or  not  the  alteration  which 
was  made  in  this  order  deprives  it  of  any  validity ; 
and  upon  that  question  I  wish  to  guard  myseu. 
I  should  entirely  concur  with  the  a[^)ellant  that 
in  an  order  of  this  deacriptum,  which,  as  she  truly 
says,  is  the  foundation  upon  which  the  person 
Iceeping  the  asylum  is  entitled  to  detain  persons, 
aad  restrain  them  from  the  Uboty  to  which 
they  otherwise  have  a  right,  it  a  material  part  of 
it  was  altered,  so  that  the  document  no  longer 
spoke  the  language  which  it  did  speak  when  it 
was  originally  received,  and  upon  which  the 
detention  was  authorised,  that  vitiated  the  docu* 
ment.   And  I  think  it  would  be  in  that  case  a 
very  calamitous  view  of  the  state  of  the  law  if 
any  doubt  could  be  entertained  as  to  whether 
snch  amisnseof  the  authority  given  by  the  statute 
could  be  made  with  impunity.  It  is  as  well,  I  think. 


that  it  shonld  be  generally  known  and  understood 
that  any  tampering  with  a  document  of  that  sort 
wonld  impair  its  validity,  and  deprive  any  person 
professing  to  act  under  it  of  any  protacticsi  from 
it.   Bnt  m  all  the  cases  which  the  appellant  haa 
quoted,  and  in  accordance  with  the  principles 
upon  which  those  oaaes  were  dedded,  it  may  be 
(uearly  perceived  that  in  each  and  eveir  <aie  of 
them  materiality  was  an  essential  oonaition  to 
make  the  instrnment  void.    Now  what  is  the 
addition  which  is  said  to  make  this  document 
invalid  P  "  Daring  this  period  of  twentv  yean 
has  been  constantly  under  treatment,"  tnat  was 
how  the  docoment  originally  stood.   Then  oome 
the  words  "  for  hysteria."   It  is  to  be  observed 
that  in  the  last  preceding  answer  but  one  the 
allegation  as  to  the  twenty  years  was  that  she  was 
subject  to  hysteria  for  that  time;  so  that  the 
hysteria,  the  supposed  complaint,  which  is  so  far 
the  only  thing  added,  is  a  mere  addition  of  some- 
thing which  has  already  appeared  npon  the  face 
of  the  instrument.   Then  comes  a  statement  of 
various  persons  by  whom  the  lady  has  hem 
treated,  and  it  is  staged  that  she  has  been  treated 
"Dr.  Conolly,"  of  "HanwelL"  I  intradnce 
the  word  "<tf"  beoaose  it  seems  to  me  that  that 
is  the  necessary  and  obvious  interpretadoa  of  the 
language.   The  words  actaalty  are,  "Dr.  Oonolly, 
HanweU ;  Dr.  Macintosh,  Torquay ;  Dr.  Honicr, 
Geneva,  &c"   I  do  not  think  that  any  rational 
person  reading  those  words  would  entertain  the 
smallest  donbt  that  the  allegation  intended  to  be 
made  by  them  was  that  the  lady  had  been  under 
treatment  b^  those  varions  doctors ;  identifying 
them  by  their  {different  residences,  and  that  she 
had  been  under  treatment  by  those  doctors  for 
the  hysteria  which  had  been  previously  stated 
to  be  the  complaint  under  which  she  had  been 
suffering  for  the  last  twenty  yesrs.    I  now  oome 
to  the  last  point  which  turns  upon  the  language 
of  the  statute,  and  it  is  not  unimportant  to 
observe  what  die  statute  provides,  8  4  9  YieL 
c.  100.  8.  72 :  "If  and  when  any  person  wbo 
signed  the  OTd£r  on  which  any  patient  was  reoeived 
into  any  licensed  house  shall  by  wrUung  and« 
his  huia  direct"  (I  am  leaving  oat  Uie  words 
which  are  not  appropriate  to  the  pmmt  purpose) 
"  that  snch  patient  shall  be  discharged  or  removed* 
then  and  in  snch  case  such  patient  shall  forth- 
with be  discharged  or  removed  as  the  person  who 
signed  the  order  for  his  reception  shall  direct." 
The  question  is  whether  the  letter  of  the  2XHih 
Jan.  complied  with  the  conditions  of  that  section. 
That  point  appears  to  me  to  be  beyond  all  donbt. 
No  donbt  the  appelhmt  is  right  in  saying  that 
the  person  who  signed  the  order  had  no  right  to 
appeal  to  the  discretion  of  the  keeper  of  the 
asylum.  I  think  she  has  made  oat  that  it  is  a 
question  of  acting  under  the  authority  of  the 
statute,  and  that  the  person  who  had  aer  ander 
lawful  detention  already  was  bound,  if  he  reouvad 
an  order,  not  to  exercise  a  discretion,  but  to 
comply  with  the  order  if  it  was  snch  as  is  pre- 
scribed  in  the  language  of  the  section.   Bnt  the 
question  for  your  Lordships  is  whether  it  was  an 
order ;  and  when  it  is  relied  upon  as  an  order  or 
authority,  one  must  see  what  is  the  language  of 
the  instrnment  itself,  so  as  to  ascertain  whether 
there  was  an  order — a  peremptory  order^-to 
discharge  absolutely,  giving  no  atttlu>rity  or  dis- 
cretion to  the  person  who  liad  the  lady  nnder 
detention  not  to  act  upon  it.   It^  is  imnossiUe  to 
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read  the  language  of  the  inatroment  and  not  to 
aee  (indeed  the  lady  herself  seems  to  be  conscious 
of  the  ^t)  that  the  person  sending  that  letter 
shrank  from  the  responsibility  of  giring  an 
absolute  order,  and  intended  to  leave  it  to  the 
diain^tion  d  the  person  irho  was  to  receive  that 
which  she  descrioes  as  an  order.  The  qoeation 
tiieu  ia  whetbw  the  person  who  acted  in  ouraa- 
ance  of  tSiBt  direction,  and  {nlfllled  striotly  tihe 
auihority  whidi  he  got,  namely,  to  exercise  a 
diacretioii  to  retun  the  lady  for  die  period  of  a 
fortnight*  disobeyed  an  "order"  within  the 
lai^nage  of  the  statute.  It  seems  to  me  that  it 
is  impossible  to  maintain  for  <me  moment  that 
he  did;  and  I  am  therefore  of  opinion,  and  so 
move  your  Lordships,  that  the  jnogment  of  the 
Court  of  Appeal  should  be  affirmed,  and  that  this 
appe^  should  be  dismissed  with  coats. 

Lord  Watsqit.— My  Iiords :  I  am  of  the  same 
opinion.  I  am  quite  satisfied  with  the  reasons 
which  have  been  assigned  by  the  Lord  Chancellor, 
and  I  also  agree  with  the  reasons  which  have 
been  given  in  the  Court  of  AppeiJ.  It  appears 
to  me  that,  so  far  as  concerns  the  order  of  admis- 
sion, the  Divisional  Court  erred  in  readins;  each 
of  these  answers  separately  in  connection  with 
tiie  qaestion  to  which  they  are  severally  appended, 
without  taking  into  account  the  plain  connection, 
both  in  grammar  and  in  substance,  which  subsists 
between  them  all. 

Lord  FrrzoERAU). — My  Lords  :  I  also  concur  in 
the  lodgment  which  has  been  delivered  by  the 
Lord  Chancellor,  affirming  the  judgment  of  the 
Court  of  Appeal,  and  adopting  its  reasons. 

Lord  HsBSCHELL. — My  Lords :  I  am  entir^y  of 
the  same  opinion,  and  I  only  desire  to  add  that 
I  entirely  concur  with  what  my  noble  and  learned 
friend  has  said  as  to  the  alteration  of  such  a 
document  as  this.  I  think  it  is  important  that 
it  should  be  understood  that  the  judgment  whidi 
we  are  delivering  rests  npon  the  net  that  the 
alteration  wa«  an  alteration  wholly  immaterial, 
and  that  it  is  not  intended  to  oast  any  doubt  upon 
the  proposition  that  the  alteration  of  a  document 
<tf  this  description  in  a  material  particular,  if 
made  at  all  events  with  the  privity  and  knowledge 
of  the  person  who  is  relying  upon  it,  would  ma£e 
it  invalid,  and  would  preclude  him  from  legally 
relying  upon  it.  I  say  that  because  certain  ex- 
pressions have  been  cited  which  would  seem  to 
indicate  that,  in  some  cases  at  all  events  of  a 
somewhat  similar  description,  a  document  is 
invalidated  even  if  the  alteration  be  made  against 
the  will  and  in  fraud  of  the  person  who  has 
charge  of  it,  and  who  has  to  rely  upon  it.  For 
my^  own  part,  I  desire  entirely  to  reserve  my 

2 pinion  upon  that  point  until  it  uisea,  because  I 
o  not  feel  at  present  prefHU-ed  to  sa^  that  in 
every  case  an  alteration  which  wonld  mvalidate 
the  doonment  when  made  with  the  privity  and 
knowledge  of  the  person  having  the  custody  of 
it  and  relying  upon  it  would  invalidate  it  if 
made  in  fraud  of  him  and  against  his  wilL 

Lord  Uackaohtkit.— My  Lords:  I  am  of  the 
■amei^nnion. 

Order  appealed  from  ajffii'med,  and  appeal 
dismi$Bed  with  coatt. 

Solicitors  for  appellant,  T.  IVhile  and  Sont. 
Solicitors  for  respondent,  Mead  and  Davheny, 
for  F(XB  zmd  WhUtiUM,  Bristol. 
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Feb.  17  and  18. 

(Before  the  Lord  Ohancellok  (Halsbnry),  Lords 
HutscHXLL  and  Mach  aqhtkx.) 
AiBZT  V.  Bower,  (d) 
ON  Amu.  raov  the  coubt  of  aptsu.  nr  nsnikitji. 
WiU^WUh  Act  1837  a  Fie*.  «.  26),  «.  23, 24, 27— 
Pouter  of  appointmeiu — Sseerdee  of  power  by  deed 
eubeeqttent  to  wiU — Will  speaking  from  death. 

A  ieatatriai  made  a  wUl  by  which  the  disposed  of 
certain  property  to  whim  she  was  entitted.  She 
afterwards  executed  a  deed-poll,  purporting  to  be 
an  exercise  qf  a  power  qf  ampointmeni  contained 
in  a  former  deed,  by  ufctcA  tn  dffauU  of  any 
appointment  by  deed  or  vnll  to  be  thereafter  hmm 
she  amointed  the  same  property  in  a  manner 
differvng  from  the  dispontions  of^  the  wM.  Ska 
died  without  having  aUered  Aer  wtl^  or  mode  any 
other  appointment. 

Hdd  {oMrmina  the  judgment  of  the  court  below)^ 
that  the  wiU,  ^ough  executed  before  the  deed, 
must,  in  accordance  with  the  provisions  of  the 
WUls  Act  (1  Vict.  c.  26),  be  taken  to  speak  from 
the  death  of  the  testatrix,  and  that  ii  operated  as 
an  exercise  of  the  power  of  appointment  reserved 
by  the  deed,  and  that  the  property  passed  M> 
accordance  uiiih  the  provisions  of  the  will,  not  qf 
the  deed. 

This  was  an  appeal  from  a  judgment  of  the  Conrt 
of  Appeal  (Lindley,  Fry,  and  Lopes,  L.JJ.),  who 
had  amrmed  a  decision  of  Pearson,  j. 

The  question  arose  upon  the  will  of  a  Mrs. 
Bower,  who  died  in  1857^pos8esRed  of  certain  real 
property  in  Oldham.  By  a  deed-poll  made  in 
1855,  and  purporting  to  be  made  in  exercise  of  a 
power  of  appomtment  conferred  upon  her  by  an 
earlier  dead,  "  in  default  of  appointment  here- 
after" by  deed  or  will,  Mrs.  Bower  gave  to  her 
children  a  life  estate  in  her  Oldham  property, 
with  remainders  over.  By  a  will  made  before  the 
date  of  this  deed  she  had  devised  the  propert}r  to 
her  children  absolutely.  She  died  without  haTiug 
altered  or  revoked  her  will. 

All  parties  assumed  that  the  children  only  took 
a  life  estate  under  the  deed,  and  not  an  estate 
under  the  will  till  the  year  1880,  when  the  ques- 
tion waa  first  raised  by  the  widow  of  a  decrased 
child. 

Pearson.  J.  held  that  the  will  must  be  taken 
to  be  a  good  execution  of  the  power  reserved  by 
the  deed  of  1855,  as  virtue  ot  the  Act  it  must 
be  taken  to  spedc  from  the  date  of  the  death  of 
the  testatrix,  and  his  decision  waa  affirmed  as 
above  mentioned. 

Cookeon,  Q.G.  and  MeClgmont,  for  the  appel- 
lants, wgued  that  the  case  was  decided  in  the 
oourts  below  upon  the  authori^  of  Boyet  v.  Cook 
(42  L.  T.  Bep.  K.  S.  556 ;  14  Ch.  Div.  63).  bnt  the 
facts  of  that  case  are  distinguishable.  Here  there 
appears  on  the  face  of  the  deed  an  intention  to 
revoke  the  previously  made  will.  See 

Ford  T.  De  PotUis,  80  Beav.  572 ; 
BtiUman  v.  Weedon,  16  Sim.  26. 

[Lord  Mackaghten  referred  to  sect.  23  of  the 
Wills  Act,  1  Viot.  c.  26.] 

[A  point  was  also  raised  on  the  Statute  of  Limi- 
tations which  is  not  material  for  the  purposes  of 
this  report.] 

Sir  g.  Dat  er/,  Q.C.,  Everitt,  Q.C.,  and  HamUKm 

(a)  BtparUd  by  C.  E,  Ualdbh ,  Eaq..  BsntafaMt-Luw. , 
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Sumpkreyt,  who  appeared  for  the  respondents, 
were  not  ndled  npon  to  address  the  Hoase. 

CozeiM-Hari^,  Q.C.  and  Aj/Iond,  for  the  trustee, 
asked  for  his  costs  oat  of  the  estate,  as  had  been 
ordered  in  the  court  below. 

At  the  conclusion  of  the  argnmettt  for  the 
awcllants  their  Lardships  gave  judgment  as 

follows  .— 

■  The  Loxn  Ohjutcbllob  (Halsbury).— Lords : 
It  this  matter  were  rat  inUgra  I  should  feel  no 
diffionltT.  Whatever  construction,  to  nse  the 
words  of  PrjiLX,  might  be  put  upon  thelan^^uage 
of  the  deed  of  1855,  *'  an  nnleamed  perstm," 
the  question  of  the  makmg  of  wills  at  one  time, 
and  the  operation  of  them  afterwards  npon  the 
death  of  tbe  testator  (beoanse  of  course  a  will 
onlr  operated  upon  the  death  of  the  testator), 
had  been  a  subject  of  considerable  discussion, 
and  had  nused  questions  of  diffioultr  and  some- 
times great  hardship ;  and  the  Xegislature. 
with  the  e:qire88  view  of  getting  rid  of  snoh 
questions,  created  the  perhi^  somewhat  artificial 
nratem  that  a  general  power  of  appointment 
BDonld  be  treated  as  the  property  of  the  testator, 
and  that  the  will  should  not  only  operate  but 
speak  from  the  death  of  the  testator.  Taking 
together  those  two  sections,  the  24th  wid  the 
27th,  it  seems  to  me  impossible  to  contest  that 
this  lady's  will  does  that  which  the  Lwislature 
enacted  that  it  should  do,  and  speaks  ntnn  the 
date  of  her  death,  and  exercises  tne  power  which 
was  created  no  donbt  after  the  will,  but  which 
under  the  combined  operation  of  those  sections, 
^donbtedly  seems  to  me  to  effect  that  for  which 
the  respondpots  have  contended.  I  have  said 
that,  if  this  were  ret  sn&yra,  I  should  hare  felt  no 
diiBcuIty.  But  the  question  is  not  new,  and 
looking  at  tbe  course  of  decinons^  not  only  in 
Boy<w  V.  Cook  (42  L.  T.  Bep.  N.  S.  5S«;  14  Oh. 
Div.  58),  but  in  earliw  cases,  and  having  regard 
to  the  letu'ned  judges  who  have  decided  sub- 
stantially the  pomt  which  is  before  ns,  I  should 
hesitate  vety  long  before  coming  to  a  conclusion 
different  to  that  which  they  have  arrived  at. 
Another  point  has  been  suggested  by  Lord 
Hacnagbten,  and  I  confess  that  at  present  I 
cannot  see  an  answer  to  it.  That  point  is  on  the 
23rd  section.  I  do  not  desire  to  found  my  judg- 
ment upon  the  23rd  section,  because  it  was  a 
point  that  appears  to  have  taken  the  Bar  rather 
by  surprise,  and  it  has  not  been  fully  argued 
before  ns.  I  only  wish  to  say,  had  it  been  neces- 
saxy  to  decide  this  case  upon  the  true  eonstruo- 
tion  of  that  section  as  applied  to  the  facts  of  this 
ease,  I  should  hvre  come  to  the  same  oondnaion 
that  I  have  come  to  npon  the  24th  and  27th 
■eefcioiu.  It  is  enough,  however,  for  your  Lord- 
riups'  judgment  at  present  to  determine  the  case 
on  tiie  grounds  onwhioh  it  was  determined  hj 
the  Conrt  of  Appeal.  Therefore,  upon  those 
grounds,  and  adopting  the  language  which  the 
learned  judges  have  employed,  I  move  your 
Lordships  that  this  appeal  be  dismissed,  and 
the  order  of  the  Oonrt  ii  Appeal  aflbmed  wiUi 
costs. 

Lord  Hebschxll. — Hy  Lords :  I  entirely  a^iree 
in  the  oiHnion  which  mv  noble  and  learned  fneud 
has  just  expressed.  If  the  matter  came  before 
us  now  for  the  first  time  I  should  entertain  no 
doubt  that  the  combined  operation  of  sects.  24 
and  27  was  that  which  has  been  attributed  to 
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them  by  the  Conrt  of  Appeal.  I  do  not  propose 
to  give  any  reasons  for  that  conclusion.  I  am 
content  to  rest  my  opinion  entirely  upon  the 
reasons  which  have  been  ^ven  both  by  the 
learned  judges  in  this  ease  in  tbe  court  bdow, 
and  by  othw  learned  judges  who  in  preyioos 
eases  nave  arrived  at  the  same  ocmdimon.  U 
the  matter  were  even  doubtful  I  should  hesitate' 
very  long  before,  unless  compelled  to  do  so,  I 
laid  down  a  differoit  rule  <n  constraction  in 
relat»»i  to  sections  of  the  Wills  Act  wlndi  fan» 
had  for  many  years  a  puticnlar  coDstmctun 
given  to  them ;  because  it  is  impossible  to  ht 
how  many  perscms  may  have  acted  npm  the  fuCn 
that  that  constmction  was  correct,  and  rested 
the  disposal  of  their  property  npon  that  belief. 
Of  course,  if  it  were  clear  that  tne  ocmstmotion 
pnt  by  the  courts  npon  the  sections  waa  wroi^, 
tt  would  be  onr  duty,  disregarding  tiiat,  to  exprea 
aoontnuy  opinion.  Bnt  I  have  no  hesitation  in 
following  the  opiuions  which  have  bean  previniBlf 
expressed,  and  resting  my  judgment  radnaiv^ 
upon  them.  WiUi  regard  to  the  pwnt  whidi  has 
been  rused  as  to  the  apenrtiaa  of  <^  83rd  Bsotioai* 
at  presttit  I  do  not  see  die  answer  to  the  peist 
which  was  pnt  by  Lord  Macnagbten  to  the  ieamsd 
ooonsd  for  tibe  ^ipdlantB.  It  seeois  to  me  ttat 
the  present  case  oomee  within  Uie  very  words 
tbe  28rd  section,  and  giving  the  best  attwitiw  to 
the  attempt  made  by  Mr.  Cookson  and  Mr. 
McClymont  to  take  the  case  out  of  tbe  wonb  of 
the  section,  I  was  unable  to  come  to  the  ooodn- 
sion  that  they  sncoaeded.  But  I  prefer  to  rest 
my  judgment  exclusively  upon  the  ccnstruotiott 
of  the  21th  and  27th  sections,  because  the  paint 
upon  the  23rd  section  was  apparently  not  Tused 
in  the  conrt  below,  and  we  have  not  had  the 
assistance  of  a  fnll  aif^oment  upon  it.  or  of  tf» 
opinioas  of  the  learned  judges  in  the  conrt  befanr. 
Bat  attfaougfa  I  do  not  in  any  way  rest  my  opnuoi 
upon  it,  yeb  I  see  no  reason  to  doubt  ^ 
point  is  one  which,  if  it  had  been  neeessaiy  te 
determine  it,  would  have  been  concluded  in  favour 
of  the  respondents. 

Lord  HACMAeHTBir.— Hy  Lords :  I  am  nfeirs^ 
of  the  same  opinion.  As  at  present  advised  it 
appears  to  me  that  the  23rd  section  is  an  answer 
to  the  claim  on  the  part  of  tbe  appellants.  Bnt  I 
desire  not  to  rest  my  opinion  npon  that  ground, 
because  it  has  not  been  tully  argued.  I  am  quite 
content  to  rest  my  jndgment  upon  the  foundstimi 
upon  which  the  decision  was  rested  in  the  Conrt 
of  Appeal.  The  effect  of  the  24th  sectim  d  the 
Wills  Act  is  to  give  to  every  will  a  continuing 
operation,  and  to  make  it  speak  from  a  dite 
immediately  preceding  tlie  death  of  the  testator. 
Taking  that  m  anqnncHon  with  the  &7th  section, 
it  appears  to  me  tokt  the  will  of  Mrs.  Bower  wss 
operative-  to  pass  this  property.  This  case,  I 
think,  is  perham  distingnnhable  from  BE>yMV. 
Cooh  (42  L  T.  Bep.  N.  8.  556;  14  Ch.  IHv.  53), 
the  words  of  futurity  are  more  emphatic ;  but  I 
think  it  would  be  very  nnrortunate  if  at  this 
date  the  beneficial  effects  of  the  Wills  Act  were 
frittered  away  by  such  nice  distinctions  ss  tbst 
Therefore  I  entirely  agree  with  the  motion  whidt 
has  been  made  fay  my  noUe  and  leamad  fiund  on 
the  woolsack. 

Order  appeaied  from  a^mMAt  anA  off^ 
ditmiimed  toith  eoite. 

Bolicitors  for  appellants,  Kaye  and  QewfaB*i 
for  Buckley  and  Mattinton,  Oldmun.  . 
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Solidton  for  the  rnpandeiitB,  /o&fi«m  and 
WetJuraa,for8tor»aaidCo.,Umdhe8ter;  Ohrke, 
Woodcock,  and  Byland,  for  Tweedaie,  Botu,  and 
XMt,01dbam. 


COURT  OF  APPEAL. 

Jan.  29. 31.^.  land  3. 
(Before  Conov,  Luidlbt,  and  Lopbs,  L.JJ.) 
Jlc  CoBSBUJB  ;  IiAWTON  v.  Slwss.  (a) 

APPEAL  TBOTL  THB  CHANCEET  DIVISIOV. 

Solieitor—Truttee— Profit  cottt. 
E,t  a  loZtettor,  toot  trariee  of  a  wiU  which  did  not 
autibortM  »olicilor-tru*t«M  to  make  pn^eational 
eharget.  Tha  following  transactions  took  plaos 
in  relation  to  the  trust  ewtaie  :  (1)  On  an  appliea- 
turn  on  b^uUf  ((f  an  infant  beneficiary  for  main- 
iatanee  out  of  (he  etiate,  E.'a  firm,  by  th^r 
London  agents,  acted  as  solieitoTs  for  Aim  and 
his  eo-truttee,  and  E.'a  fvrm  made  profit  charges 
in  respect  of  this ;  (2)  E.  and  his  eo-frvikee 
appointed  E.'s  partner  to  aet  as  steward  of  a 
manor,  part  of  the  trust  estate,  and  fees  paid  to 
Mm  as  such  steward  hadbeen carried  to  the  credit 
<rf  the  firm,  and  E.  daAmad  to  he  entitled  to  a 
worv  of  them;  (3)  a  rvsmMr  and  mcmager  of  the 
mlale  «nu  appointed  in  Aa  tietum,  and  JB.'sj^rm, 
iy  Iketr  Xondon  agmtte,  acted  ae  hie  toUeUors, 
and  received  their  share  of  the  pivfii  costs 
aUovoed  on  taseationi  and  (4)  E.'s  firm  made 
profit  charges  in  remeet  of  Uaeet  and  agreements 
far  leases  Mparts  of  0%e  tnut  estate  nude  &y  S. 
as  trustee. 

Slid  {aMrming  the  decision  of  Kay,  J.,  55  L.  T. 
Mop.  N.  8.  167;  33  Ch.  Din.  160),  that  the 
charges  (3)  and  (4)  came  wUhin  the  rule  under 
whieh  a  trustee  was,  in  the  ahtenee  of  amy  direc- 
tion to  the  contrary  in  the  instrument  creating 
the  trust,  forbidden  to  make  a  profit  by  his  trust, 
andthe^  couid  notbe allowed  to  E.;  but  {reoersing 
ike  decision  of  Kay,  J.),  that  (1)  and  (2)  must  be 
allowed. 

Cradock  v.  PipBr  (15  L.  T.  Rep.  0.  8.  61;  1 
Mac  ^Q.  664,)  followed. 

This  was  an  appe^  from  J.  diBallowing 

oertun  costs  charged  hj  a  Bolicitor  against  a 
certain  estate,  on  the  ground  that  being  a  trustee 
of  the  estate  he  conld  make  no  profit  by  his  trust. 

N.  C.  Gorsellis  by  his  will,  dated  the  26th  Oct. 
1876,  appointed  Lawton  Tnmer  (a  8<dtcitor)  and 
Ttrman  executors  and  trustees.  His  estate  com- 
priwd  both  real  and  personal  estate,  and  a  part 
<tftbB  estate  was  the  manor  of  Wivenhoe,  in  Essex, 
irhich  was  devised  in  strict  settlement,  and  the 
trustees  were  empowered  to  employ  receivers, 
hailiffs,  acconntants,  and  agents  in  the  affairs  of 
the  estate,  and  the  testator  appointed  Turner,  his 
Iwirs  and  assigns,  steward  of  the  manor,  and  pro- 
tided  that  he  might  by  himself  or  his  firm  act 
as  solicitor  for  the  estate  and  charge  for  business 
done.  There  was  no  general  power  for  every  soli- 
titor-trostee  to  charge  for  work  done  by  him. 
The  testator  died  in  Sept.  1878.  and  Turner 
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in  Feb.  1880.  The  defendant  Elwes.  a  solioitor 
who  had  been  in  partnership  with  Turner,  was 
appointed  a  trustee  in  place  of  Turner. 

Jn  Aug.  1881  an  application  was  made  under 
the  summary  procedure  of  the  conrt,  by  the  next 
friend  on  behalf  of  an  infaift  beneficially  inte- 
rested in  the  real  estate  under  the  testator's  will, 
for  maintenance  out  of  the  estate.  Mr.  Blwes' 
firm,  through  their  London  ^;ents,  Messrs.  Elwes 
and  Sharpe,  acted  as  solicitors  for  him  and  his 
co-trustee  npon  this  application,  and  in  respect  of 
this  Mr.  Elwes's  firm  made  profit  charges 
amounting  to  161.  9s.  2d. 

Mr.  Elwes  and  Mr.  Firman  appointed  Elwes' 
partner,  George  Beresfard  Turner,  to  act  as 
steward  to  the  manor  whidb  formed  put  of  tho 
testatoi^s  estate.  Fees  |uud  to  him  as  steward  by 
the  tenants  of  the  manor  had  been  carried  by  him 
to  the  credit  of  the  firm,  and  Mr.  Elwes  claimed 
to  be  entitled  to  a  share  of  them. 

Firman  died  on  the  30th  Sept.  1861,  and  after 
his  death  Elwes,  having  then  become  the  sola 
trustee  of  the  estate,  was  made  defendant  in  this 
action  for  the  execution  of  the  tmsts  of  the  real 
estate  and  for  the  appointment  of  a  receiver  and 
manager.  A  receiver  and  manager  of  the  estate 
was  appointed,  and  Blwes's  firm,  by  their  London 
agents,  acted  as  his  solicitors,  and  received 
lol.  Gs.  Id.  as  their  share  of  the  profit  costs 
allowed  to  the  receiver  on  teaation. 

Elwes's  firm  made  profit  charges  in  respect  o£ 
certain  leases  and  agreements  for  leases  tn  parts 
of  the  estate  which  Elwes,  as  trustee,  had 
granted. 

On  taxation  these  items  were  distin^ished  as 
profit  costs  and  charges.  The  plaintiff  applied 
to  have  them  disallowed,  and  Kay,  J.  decided  in 
his  favonr,  and  Elwes  appealed.  There  was  no 
BUg^tion  that  the  defendant  and  his  firm  had 
act^  otherwise  than  ftiirly  and  honently. 

The  case  is  reported  in  the  conrt  below  at  55 
L.  T.  Bep.  N.  S.  167,  where  the  facts  are  fully 
stated. 

QWard,  Q.C.  and  BardauieU  for  the  appellant.— 
On  resummons  for  maintenance  Elwes  appeared 
for  his  co-trustee  as  well  as  himself,  and  the  cost 
to  the  estate  is  not  increased  thereby,  as,  if  he  had 
not  acted  as  solicitor,  he  must  have  instruoted 
someone  else  to  do  so.  He  is  therefore  entitled 
to  his  ordinary  professional  costs  : 

Oradoclt  T.  Piper,  15  L.  T.  Bep.  O.  S.  61 ;  1  Hu.  ft 
a.  664. 

It  has  been  the  practice  in  the  taxing  master's 
office  to  follow  the  rule  there  laid  down : 

Be  Barber;  Bmgeaa  v.  Vinieoms,  5S  L.  T.  Bap.  TH.  S. 
882;  MCh.  DIt.  77. 

luBroughion  y.  Broughton  (5  De  O.  M.  &  G.  160), 
which  was  relied  on  by  the  other  side,  Lord  Cran- 
worth  said  he  shonld  follow  Cradock  v.  Piper,  and 
recognises  that  dectsion  as  having  overruled 
Bainbrigge  v.  Blair  (8  Beav.  588).  It  is  neces- 
sary that  the  interest  of  the  solicitor  and  his  duty 
as  trustee  shonld  oimfliot  in  order  to  deprive  him 
of  his  profit.  The  rule  in  Cradoek  r.  Piper  do«s 
not  apply  to  hostile  litigation  only.  Tl^  as  to 
the  profit  costs  of  the  work  done  for  the  reoeiver. 
He  reqaired  a  solicitor  to  prepare  his  acconnts. 
He  selected  Elwes,  and  is  liable  to  him  on  his 
retainer.  The  receiver  afterwards  obtained  his 
oosts  out  of  the  estate,  but  that  did  not  afEect 
Elwes.  The  reoeiver  was  no  party.to  ^^>^^>ff^ 
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and  therefore  Elww  is  entitled  to  these  costs. 
The  taxing  master  wonld  disallow  anr  of  the 
raoeiver'B  costs  which  were  improper.  Then  as  to 
the  costs  of  the  leases.  They  were  prepared  for 
the  tenants  and  paid  for  by  tnna.  The  costs  do 
not  oome  oat  of  the  estate,  nor  is  it  in  anyway 
affected.   He  is  therefore  entitled  to  them : 

IFKt'tiwy  T.  Smith,  20  L.  T.  Bep.  N.  S.  46B;  L.  Bep. 

4Cli.  App.  513; 
Lincoln  r.  Windtor,  9  Hue,  158. 

As  to  the  steward's  fees,  they  are  in  no  sense  soli- 
citor's  costs,  and  are  fixed  by  statute  or  custom. 
They  conld  not  in  any  way  be  put  in  the  form  oC 
a  solicitor's  bill,  and  are  not  taxable : 

AtUn  T.  Aldridne,  5  Bear.  401. 
A  steward  ha^a  statntoi7  right  to  his  feeR.  The 
only  way  Elwes  ^t  any  profit  ont  of  them  was 
that  they  came  within  a  clause  in  his  partnership 
articles. 

Oraham  Haatinga,  Q.C.  and  Svtinfen  Eady  for 
the  respondent. — Graded  v.  Piper  was  wrongly 
decided,  and  after  the  comments  on  it  in  Brough- 
ton  V.  Sroughion  and  Jfanson  t.  Baillie  (2  Macq. 
H.  L.  80)  is  not  binding.  [The  Covbt  said  th^ 
wonld  not  orermle  that  case  afcer  it  had  been 
acted  on  for  so  many  years.]  This  case  is  dia- 
tingniahable.  as  tiw  rule  laid  down  by  it  has  been 
ooimned  to  actitms  in  court  where  the  proceed- 
ings^ are  litigions,  and  where  the  puliies  being 
hostile  will  scrutinise  the  costs.  Here  the  sum- 
mons was  a  friendly  [owceeding.  It  was  an  appU* 
cation  in  the  matter  of  an  izifont,  in  which  the 
oonrt  has  no  compulsory  jurisdiction,  and  in 
which  no  order  coold  be  made  against  the  defen- 
dant, who  was  respondent  to  the  summons  in 
mvitum: 

R»  LofthovM,  58  L.  T.  Bep.  N.  S.  174;  29  Ch.  Dir. 
921. 

When  acting  for  the  receiver  he  voluntarily  placed 
himself  in  a  position  where  there  was  a  direct 
conflict  between  his  duty  and  his  interest.  It 
was  his  duty  to  the  truRt  to  keep  down  the 
receiver's  charges,  and  his  interest  to  make  them 
la^.   The  costs  cannot  therefore  be  allowed : 

Broughion  v.  Broughion  (ubi  tup.). 
Then  as  to  the  leases.  The bnsiness  was  transacted 
out  of  court,  and  the  property  formed  part  of  the 
trust  estate.  Though  the  tenant  paid  the  costs 
the  appellant's  firm  did  the  work  on  the  retainer 
of  the  appellant,  the  tmatee,  and  they  cannot  be 
allowed.  The  steward'*  fees  cannot  be  allowed. 
If  Elwes  had  i^ipointed  himself  to  the  office  he 
conld  not  have  taken  the  pn^ts,  and  tbere  is  no 
difference,  except  one  of  degree,  that  he  appoints 
his  partner,  and  so  as  partner  only  gets  a  part  of 
the  profits.  Besides,  his  interest  as  the  steward's 
partoier  might  conflict  witb  bis  interest  as  lord  of 
tbe  manor.  They  also  referred  to 

Clark  V.  CotImi,  4  L.  T.  Bep.  K.  8.  361 ; 
Jfsw  V.  JofiM,  1  Kao.  A  0. 068,  n. 

Gt9iird,Q.C.  in  reply. 

CoTTOV,  L.J. — It  is  a  well-established  rule,  and 
ene  founded  on  sound  principles,  that  a  trustee 
who  is  a  solicitor  cannot,  as  a  rale,  make  any 
profits,  as  solicitor,  on  bnsiness  which  is  done  by 
himself,  or  by  a  firm  of  which  be  is  a  member,  in 
matters  relating  to  the  estate.  Wben  be  ia  act- 
ing for  himself  there  is  one  very  obvious  principle 
wmofa  applies,  whicb  is,  that  the  trustee  must 
discharge  hia  dnty  without  making  any  profit  oat 


of  it.  If  there  is  business  which  a  layman  can- 
not properly  perform,  he  may  emplo^^  a  solicitor 
to  do  the  legal  basins.  If  it  is  business  which 
a  trustee  in  hia  poaition  cannot  be  expected  to 
discharge,  such  as  rec<dving  rents  from  a  number 
of  sm^  properties,  he  may  on  proper  terms 
employ  an  agent  to  collect  these  rents.  But  if 
he  chooses  to  do  the  work  himself  he  cannot 
make  a  charge  against  the  estate,  although  he 
might  pay  any  stranger  whom  he  properly  emplt^. 
I  am  speaking  of  work  done  out  of  court.  I 
will  now  consiaer  the  exceptions,  and  I  take  them 
in  classes.  The  first  class  may  be  put  broadly  thus : 
They  are  costs  incurred  for  work  done  by  the  defcD- 
dent's  firm  for  faimaelf  and  his  oo-tmateeH  on  a 
snmmons  which  was  taken  ont^  aabstantially  to 
obtain  directions  as  to  the  maintenance  ot  the 
infant  plaintiff.  It  is  said  that  those  costs  on^t 
not  to  be  allowed.  Now,  from  the  rule  I  hava 
stated,  one  exception  was  established  by  Gradoek 
V.  Piper,  which  is  that,  where  work  is  done  in  m 
snit  not  only  on  behalf  of  the  trustee  who  is  • 
solicitor,  but  on  behalf  of  himself  and  his  co- 
trustee, the  rule  will  not  prevent  the  solicitor 
or  his  firm  from  receiving  the  usual  costs,  if  his 
appearing  and  acting  for  the  two  has  not  increased 
the  expense ;  that  is  to  say,  if  the  trustee  himself 
has  not  added  to  the  expense  which  would  have 
been  incurred  if  be  or  hia  firm  had  appeared  onl^ 
for  his  co-trustee.  For  that  exception  there  is 
this  obvious  reason,  that  it  is  not  the  busineos  of 
a  trustee,  although  he  ts  a  solicitor,  to  act  as 
solicitor  for  his  co-trustee.  Bat  ^  exception  ht 
Cradock  v.  Piper  is  limited  enmssly  to  oosta  in- 
curred in  respect  of  bnsiness  done  in  an  action  or 
suit.  It  may  be  an  anomaly  that  that  excepticHi 
should  apply  in  such  a  case,  but  not  in  the  case 
of  business  done  ont  of  oonrt  by  the  solicitor  for 
himself  as  trustee  and  bis  co-trustee ;  but  there 
may,  however,  be  this  reason  for  it,  that  in  an 
action,  although  the  costs  are  not  always  taxed 
hostilely,  yet  there  may  be  a  taxation  at  which 
parties,  other  than  the  trustee^oUcitor,  wiU. 
attend  in  order  to  test  the  propriety  of  the  ooets. 
The  court  can,  of  course,  dis^low  altc^ether  the 
costs  of  any  proceedings  which  may  appear  to  be 
vexations,  or  improperly  undertaken  at  the  in- 
stance of  the  solicitor,  who  is  also  one  ot  tbe 
trustees.  But  the  real  qne&tion  is  (subject  to  a 
matter  which  was  argned  by  the  respcmden^, 
whether  that  is  not  an  established  rnl^  beeaaae, 
in  my  opini(ni,  if  it  is  a  rule  laid  down  by  Lord 
Cottenham  so  long  wo  as  1850,  it  would  be  wrong 
of  this  court,  even  iiit  would  not  originaUr  have 
decided  in  the  same  'way,  to  disturb  the  rule  and 
reverse  the  decision.  Hie  Lord  Chancellor  was 
sitting  as  a  court  of  appeal,  a  court  of  co-ordinate 
juriamction  with  our  own ;  and,  idthongh  that 
decision  has  been  questioned  in  this  sense,  that 
learned  judges  have  said,  "We  cannot  see  the 
principles  of  the  decision,"  or  "  We  do  not  like 
It,"  Ac.,  it  has  been  recognised  as  a  rule  in  taxing 
costs  from  the  time  of  the  decision  down  to  the 

g resent  time.  In  Broughton  v.  Broughion  Lord 
ranworth,  while  saying  that  he  could  not  under- 
stand tbe  decision,  did  not  overrule  it,  and  it  wis 
not  before  him  to  orermle.  Li  LbutUn  t. 
Windtor  Turner,  L.J..  then  Yice-Ghanodlar, 
treated  that  decision  as  an  exception  to  the 
general  rule.  AU  those  who  knew  that  judge 
wonld  agree  in  the  opinion  that  no  judge 
™  mor.  »rrfol  in  .jiy  .^^g^gj^ 
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although  not  direcUy  applicable  to  the  decision 
o!  the  case  before  uim,  than  was  Tomer,  L.J. 
Any  statement,  therefore,  of  his  view  as  to  what 
itas  the  rule  of  the  court  is  one  which  oaght  to 
receive  and  be  treated  with  the  greatest  respect. 
Not  only  do  I  find  him  recognisiog  it  as  an  estab- 
Mhed  rule,  but  in  a  case  of  Se  Barber ;  Burgess 
X.  Vmieome,  Chitty,  J.  foand,  when  the  matter 
came  befoi-e  him,  that  in  the  taxing  master's 
office  the  exception  laid  down  by  Lord  Cotteuham 
in  Cradock  v.  i*^er  had  been  ever  since  followed 
in  taxing  costs.  Therefore,  in  my  opinion,  net 
ontf  ^aa  it  a  dedsion  of  Lord  Cottenfaam,  bnt 
the  exception  made  by  it  has  been  treated  since 
1850  AS  a  rale  to  be  followed  in  taxing  costs. 
IHiat  being  so,  in  my  opinion  (subject  to  the  point 
iriiich  has  been  suggested  as  varying,  or  taking 
this  case  out  of  the  rule)  that  case  ought  to  be 
followed.  What  is  said  to  take  this  case  out  of 
the  exception  P  It  is  said  that  it  only  applies  to 
costs  in  a  hostile  action,  and  that  this  was  not  an 
sctioD  at  all,  bnt  only  a  sanmions,  and  that  there* 
fore  the  mle  ou^t  to  apply.  At  the  time  when 
the  summons  was  taken  out,  undoubtedly  both 
the  plaintiff  and  defendant  (I  mean  the  profes- 
sional men  acting  for  both)  and  the  next  friend  of 
Uie  plaintiffs  were  acting  in  agreement  and  the 
prooeeding  was  not  in  any  way  noatile.  Bnt  still 
it  most,  for  the  porposes  of  this  rule,  be  treated 
ta  if  it  were  an  action.  It  was  an  or^inatinjg; 
anm'noDS,  as  I  anderstand,  and,  in  my  opmion,  it 
would  be  frittering  away  the  rule  which  we  ought 
not  to  orerrole,  by  saying  it  only  applies  to  a  hostile 
Ktion,  the  mle  not  being  so  limited  br  Lord 
Cottenham.  Therefore  the  mle  by  wavof  ezcep- 
tioQ  established  in  Cradock  v.  Piper  does  apply 
to  the  first  item  of  profit  costs,  and  we  cannot 
igree  with  the  decision  of  Kay,  J.  so  far  as 
ressrds  thoiie  costs.  I  think,  therefore,  that  the 
w^dant,  the  tmstee,  ought  not  to  be  required 
to  bring  these  costs  into  account.  Now  we  come 
to  the  second  class  of  items,  costs  for  work  done  by 
the  defendant's  firm  in  respect  of  the  passing  of 
the  receiver's  accounts.  Kow,  it  appears  that 
there  was  some  discussion  as  to  who  should  act 
for  the  receiver  in  passing  the  accounts,  and  after 
nrioos  flmu  had  been  proposed  and  objected  to, 
the  deCsndwit's  firm  ultimately  agreed  to  act,  and 
icted  for  the  recaver  in  passing  his-  aocoonts. 
These  costs,  to  my  mind,  do  not  stand  in  the  same 
position  as  those  which  I  first  considered.  Ther 
are  costs  incurred  by  the  solicitor-tmstee^ 
firm,  while  and  when  acting  for  a  person  not 
in  any  way  a  tmstee ;  and  it  was  urged 
upon  us  that  it  is  no  part  of  a  trostee'a  duty 
to  act  as  receiver  or  to  act  as  solicitor  for  the 
receiver.  Undoubtedly  that  is  so.  I  do  not  think 
the  costs  f^l  within  the  mle  to  which  an  excep- 
tion was  established  in  Cradock  v.  Piper.  But 
can  the  defendant  claim  not  to  account  for  these 
costs?  I  entertain  no  suspicion  th^  the  defen- 
^t  or  his  firm  acted  with  any  sinister  object,  or 
in  any  wa^y  thought  they  were  not  doing  their  duty 
while  acting  for  the  reoaTer ;  but,  in  my  opinion, 
tiie  defendant's  firm,  in  undertakiii^  ue  conduct 
the  receiTer's  bannees,  were  acting  in  a  posi- 
tim,  I  will  not  say  hostile,  but  adverse  to  the 
interest  of  the  estate  ;  that  is  to  say,  the 
neeiTer,  while  of  course  seeking  not  to  be 
charged  with  more  than  he  admitted  to  be 
5^>&^eable  against  him,  wasdesirons  of  maintain- 
iag  against  the  estate  any  p^fmoit  which  he 


might  have  made,  and  which  might  be  questioned 
by  those  who  were  acting  for  the  estate.  There- 
fore, although  in  these  proceeding  the  solicitor- 
truatee  was  not  acting  hostilely,  yet  he  was 
taking  an  adverse  position  to  the  estate,  and  in 
my  opinion  it  is  wrong  for  a  tmstee  who  is  a 
solicitor  to  act  in  such  a  proceeding  as  this  for  a 
person  who  is  in  the  same  proceeding  oocnpying 
a  position  adverse  to  the  trust  estate,  and  that 
not  on  the  ground  that  he  is  making  a  profit  by 
his  trusteeship,  but  thac  he  is  voluntarily  placing 
himself  in  the  position  of  acting  for  aru>ther  in 
transactions  of  such  a  nature  that  he  is  bonnd  to 
maintain  a  position  adverse  to  the  trust  estate; 
in  other  woras,  a  position  inconsistent  with  the 
due  discharge  of  his  dnty  to  the  estate,  which, 
of  coarse,  would  be  to  get  eTOrythiag  he  could 
from  the  receiver  and  to  have  diBalfowed  any 
payments  by  the  reoeiver  which  he  was  seeking 
to  enforce  and  to  which  he  wss  not  legally 
entitled.  The  proper  course  in  such  a  case,  and 
the  course  whicn,  m  my  opinion,  should  have  been 
adopted  when  the  question  as  to  the  taxation  of 
these  costs  and  payments  out  of  the  estate 
originally  came  before  the  court,  would  have  been 
to  disallow  the  tmstee  any  profit  which  he  had 
made  in  consequence  of  nis  firm  or  himself 
having  put  themselves  voluntarily  into  a  position 
where  tnere  was  a  temptation  to  act  adversely  to 
the  duty  impcwed  upon  the  defendant  by  aoooit- 
ing  the  tmsteeshijk.  Bnt  it  was  said  that  that 
would  not  agree  with  the  decisions.  The  deoision 
in  JUneoZn  r.  ITtifdfor,  and  Whi^tmf  v.  Smith  whidi 
followed  it,  was  that,  where  the  trustee  is  a 
solicitor,  and  has  acted  not  only  for  himself  as 
trustee,  but  also  separately,  for  mortgagees  of 
the  trust  property  he  would  be  allowed  the  costs 
incurred  by  him  when  acting  for  the  mortgagees, 
even  though  he  would  not  oe  allowed  the  costs 
incurred  by  him  in  conseqaence  of  his  acting  for 
himself  as  tmstee.  But  although  the  mortgage 
may  undoubtedly  occupy  a  position  and  teke 
proceedings  adverse  to  the  estate,  making 
claims  against  it  which  the  estate,  and  conse- 
quently the  tmstee,  would  have  to  resist,  I  do 
not  find  that  there  was  at^fthing  of  the  kind 
in  Lineal»  y.  Windtor.  It  may  be  that  the  mort- 
gagee has  the  aune  interest  in  questions  relating 
to  tiie  estate  as  the  trustee;  out  if  that  ease 
were  to  be  considered  as  establishing  that  where 
the  solicitor-trustee  •  acts  for  the  mortgagee  in 
proceedings  adverse  to  the  estate  be  is  entitled 
to  profit  costs,  it,  in  my  opinion,  would  have  to 
be  further  considered  before  being  acted  upon  as 
an  established  mle ;  and  if  that  was  the  view  of 
Turner,  L.J.,  although  I  have  the  greatest  re- 
spect for  his  opinion,  the  point  not  being  deter- 
mined there,  I  should  fnel  bound  to  act  on  my 
own  view  as  regards  costs  of  proceedings  similar 
to  those  now  under  consideration.  In  my  opinion, 
therefore,  the  decision  of  Kay,  J.  as  regards  thera 
costs  was  right.  Then  I  come  to  another  and  a 
separate  set  of  costs,  namely,  oosta  incurred  with 
r^qrence  to  leases  which  were  granted  to  certain 
tenants,  which  costs  were  paid  by  the  tenants. 
Her^  to  my  mind,  a  great  deal  depends  on  what 
the  &cta  of  the  case  are.  They  are  open  to  us, 
and  it  was  contended  by  Mr.  Giffard  t^at  really 
those  costs  were  with  reference  to  business  done 
for  the  purpose  of  and  in  the  employment  of  the 
tenants;  and  therefore  that  the  rule  did  not 
apply  to  those  costs.    But,  in  ^^^J^^^^ 
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tHwfe  is  not  tlie  reei  resalt  ot  Uie  eridmoe. 
I  tUnk  it  appears  that  thsfe  is  not  the  real 
resolt  of  the  eridenee  from  <me  partienlar 
item  in  the  sobednle  with  refnrenoe  to  these 
coats — a  case  where  half  the  costs  of  a  jwr* 
tionlar  lease  were  said  to  have  been  paid  by 
the  tenant,  and  there  is  a  note  that  the  other 
half  was  not  charged  because  the  solicitor-trustee 
did  not  consider  that  he  was  entitled  to  charge 
those  costs  as  against  the  estate.  But  we  know 
what  the  general  practice  is.  A  landowner,  an 
intending  landlord,  or  lessee,  employs  a  solicitor 
to  do  the  work ;  that  is  to  say,  ne  prepu^  the 
leases,  bat  it  is  a  most  usual  term  of  the  arrange- 
merat  that  the  person  who  proposes  to  take,  and 
takes,  the  lease,  shall  bear  the  costs  of  it,  althoi^h 
prqiared  1^  the  solicitor  of  the  lessor  on 
his  instmotionsi  and,  having  r^rd  to  the 
ciremnBtanoes  of  this  case,  and  to  the  ol^eo- 
tion  taken  by  the  tmstee,  who  is  being  cha>^;ed 
with  these  costs — ^namely,  that  they  were  not 
paid  out  of  the  estate,  but  by  the  proposed 
tenant,  the  lessee—I  am  very  much  confirmed  in 
the  view  I  tal»  of  the  eridence,  that  these  were 
costs  in  respect  of  business  done  in  the  employ- 
ment of  the  trustees,  although  by  arrangement,  or 
acoording  to  the  ordinary  course,  they  were  paid 
by  the  tenant  when  he  took  up  his  lease,  either  in 
Traole  or  in  part.  In  my  opinion  therefore,  as 
regards  the  costs  relating  to  this  lease,  the  decision 
of  Kay,  J.  was  correct,  and  fche  appeal  on  that 
point  also  fails.  Thenwecometotheonlyremaining 
items.  Those  were  certain  feee  received,  not 
l^the  firm,  bat  by  a  member  ol  the  firm  who  was 
i^ipointed  by  the  trustee  to  be  irteward  of  a 
certain  manor  of  which  the  tmstees  were,  aB  snch, 
lords.  Was  Kay,  J.  right  in  holding  the  defen- 
dant  chKTgeable  with  any  profit  coming  to  him  as 
partner  in  respect  of  those  Cses  f  [His  Lordship 
then  referred  to  an  objection  raised  by  the  defen- 
dant, that  these  fees  did  not  oome  within  the 
terns  of  the  inquiry  directed  by  the  order  on 
farther  consideration,  that  being  confined  to 
"  profit  costs,"  and  held  that,  althoagh  the  objec- 
tion wonld  be  valid  if  only  the  terms  of  the  order 
were  regarded,  yet,  having  regard  to  the  conduct 
of  the  parties  beftne  the  taxing  master  and  the 
court,  the  real  contest  was,  whether  the  tmstees 
should  be  charged  with  the  profits  arising  from 
the  transaction  referred  to  in  the  specul  circum- 
stanoes  stated  by  the  taxing  master,  and  he  there- 
tore  overmled  the  objection,  and  oontinned  :] 
We  must  therefore  look  at  tfae  qnestion  on  the 
merits.  The  performance  the  dnty  of  steward 
of  the  manor  was  in  no  way  a  duty  which  was 
undertaken  by  the  t  rug  tees  as  snoh.  It  was  not 
part  of  his  duty  as  tmstee,  nor  was  the  steward 
in  any  way  performing  any  duties  which  were 
undertaken  by  the  tmstees  as  tmstees  when  thcr 
undertook  the  tmst.  But  then,  I  think,  Kay,  J. 
decided  on  this  ground,  that  the  fees  payable  to 
the  steward  might  be  insisted  upon  in  such  away 
as  to  be  prejudicial  to  the  estate,  and  although 
this  gentleman,  the  stewud,  waa  not  a  tmstee,  he 
wu  amointed  by  the  trustees,  he  was  a  member 
of  the  firm  in  which  the  tmstee  was  a  partner, 
and  in  oonsequance  of  the  tmstees  having  placed 
him  in  a  position  where  he  might  ohaige  these 
fees  in  snidi  a  way  as  to  prejudice  the  estate,  the 
tmstee  who  appointed  him,  or  oononrred  in 
af^intin^  him,  ought  to  bring  into  aoooont  the 
profits  arising  from  the  apptnntmenfc.  We  hare 


not  to  deal  with  a  case  where  the  apponitBMBt 
was  ol^eoted  to  on  the  around  of  its  being  inn 
proper  or  ooIlnsiyD,  or  that  there  was  any  frandn- 
lent  purpose,  or  where  there  is  any  su^estioB 
that  the  stemrd  has,  in  fact,  acted  impn^wriy. 
Of  coDTse,  any  such  caseasthat  is  entirely  beyond 
oar  present  oeeiBion.  It  is  the  mere  fact  d  a 
partner  in  a  firm  who  was  appointed  steward  and 
has  received  fees.  I  understand  these  fees  am 
simply  the  fees  which  he  would  reoeave  f«A 
steward,  and  not  u.y  charges  made  by  him  as  » 
solicitor  for  business  done — not  a  chum  for  costs. 
In  my  opinicm  it  would  be  wrong  npcm  this 
general  state  of  facts  to  charge  the  trustee,  a 
soUoitor,  with  the  profits  which  have  aruen  from 
those  feee,  not  arising  from  the  discharge  oC 
ai^  6xLty  which  the  trustees,  as  snoh,  oo^t  to 
have  discharged  gratuitously  to  the  estate,  and 
not  bmng  fMHment  for  costs  in  respect  of  busi- 
ness whne  the  tmstee  was  acting  in  any  way 
adversely  to  the  estate.  In  my  opinion,  theretne, 
on  that  point,  the  decision  of  Kay,  J.  was  wrong, 
and  the  tmstee  ought  not  to  be  charged  witii  the 
profit  UTsing  from  the  receipt  <d  those  fees. 

LimiLXT,  L.  J. — ^I  agree  with  the  result,  «id  also 
with  the  reasons  which  have  been  given  by  Cofetm, 
LJ.,  in  which  he  expressed  the  view  of  us  all.  I 
shall  therefore  say  nothing  except  upon  the  two 
points  on  which  we  differ  from  Kay,  J.  As  to 
the  first  class  of  items  which  raises  the  qaestian 
as  to  Oradoek  v.  Piper,  I  am  not  one  ot  those 
who  admire  Oradoek  v.  Piper.  It  is  one  of  those 
cases  which  are  anomalous,  bat  which  have  laid 
down  rules ;  uid  the  rale  in  that  case  has  bean, 
acted  upon  by  everybody  whom  it  ooncems  for 
so  long  a  time  tiiat  we  cannot  and  ought  not  to 
vary  it.  It  was  laid  down  by  Lord  Cottenham, 
when  Lord  Chancellor,  in  ISoO,  and  it  has  be«L 
acted  upon  ever  since  by  the  taxing  masters;  aikd 
although  I  hold  it  to  be  an  anomailoas  deciaion,  I 
think  we  ought  not  to  overrule  it,  and  therefore  we 
must  accept  it  as  an  anomalous  mle  applicable  to 
the  case  to  which  it  applies,  but  not  one  which 
ought  to  be  ^[tended.  But  although  I  am  not  for 
extending  it,  it  will  not  do  to  mtter  the  role 
away,  and  I  think  that  we  shonld  be  frittering  it 
away  if  we  were  to  hold  that  the  first  class  o£ 
items  did  not  come  within  it.  The  first  class  of 
items  represent  costs  on  the  snmmonB  in  the 
matter  OE  maintenance  of  the  infant  plaintiff 
Having  r^aid  to  the  difierenoes,  Bueh  as  tbegr 
are,  between  sadh  a  proceeding  and  the  modem, 
action,  it  is  the  same  tbin^  as  talcing  out  a 
smnmons  without  a  bilL  It  is  the  same  thing  in 
another  shape,  and  I  think  it  would  be  not  caOy 
limiting  the  mle,  but  evading  it,  if  wo  were  to  aay 
that  it  did  not  apply  to  all  sach  cases  as  those. 
It  ^^Mars  to  me,  therefore,  treatii^  the  rule  as 
an  anomaly  and  not  extending  it,  it  would  not  be 
right  to  affirm  the  decision  of  Kay,  J.  on  this 
point.  Now,  as  to  the  steward's  fees,  I  have  tmt 
carefully  considered  the  reasons  given  by  Kay,  J. 
for  the  decision  be  came  to,  and  I  cannot  help 
thinking  ttiat  he  had  apparently  lost  eight  of  the 
real  fact,  and  that  is,  that  these  steward's  fees 
have  nothing  to  do  with  professional  chaises. 
They  are  described  simply  as  stewud's  fees,  as  I 
understand,  and  not  professional  chargee,  but 
onstomaiy  charges  fixed  by  the  oustwn  ck  the 
maxunF  or  by  the  BuhnuK^isemait  Acts.  1  thbik 
Kay,  J.  has  decided  against  the  strfidtor  on  that 
point  mider  the  imp^«^  ^^^3^1^ 
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**  Etemrd'a  fees  "  in  the  scbednle  to  the  Act  m- 
dsded  more  th&n  I  understand  them  to  mclnde. 
On  that  nround  I  differ  from  him  on  that  point. 

Lopes,  — After  the  jndgmentB  wbicn  hare 
been  delivered  I  almost  Feel  it  is  unnecessary  for 
me  to  add  anything.  Still,  the  case  is  so  impor- 
tant that  I  shall  venture  to  make  some  few  obser- 
ntions  of  my  own.  It  is  a  well-established  ajxi 
most  wholesome  principle  that  a  trustee  shall 
not  make  a  profit  out  ot  his  trusteeship ;  and  a 
■idid.tor  who  is  a  trustee,  or  a  partner  in  a  firm 
of  which  the  tnutee  is  a  member,  cannot,  in  the 
abaeoofr  of  an  enabling  clause,  chai:ge  tine  trust 
tgtaio  with  more  than  coats  out  of  pooket  for  pro- 
fessional work  done  in  or  out  of  court  in  con- 
nection with  the  trust  estate.  Tlie  main  principle 
is  well  expressed  in  the  case  of  Broughton  v. 
Broughlon,  and,  as  I  understand  it,  it  is  in  sub- 
stance this,  that  a  trustee  is  not  to  be  allowed  to 
pat  himself  in  such  a  position  that  his  interest 
and  his  dnty  towards  the  trust  estate  may  con- 
flict. It  is  difficult  to  say  that  duty  and  interest 
may  not  be  in  antagonism  in  any  case  where  a 
trustee  makes  a  profit ;  and  if  the  matter  were 
TM  Mtle^ro,  speaking  for  myself,  I  should  be 
inclined  to  go  the  length  of  sajring  that  in  no  cir- 
onmsiaooes  ought  a  trustee  to  be  allowed  to  make 
ft  profit  out  o£  the  trust  estate.  But  an  exception 
to  that  has  been  made  in  the  case  of  Cradoek  v. 
Fifier.  I  quite  aaee  with  the  view  taken  by  the 
rest  of  the  court  that,  after  the  lapse  of  years  and 
the  uniformity  with  which  that  decision  has  been 
acted  on,  it  would  be  unreasonable  to  orerrule  it, 
even  if  the  court  had  power  to  do  sa  But  I  make 
this  obserration  for  myself— I  cannot  appreciate 
a  difference  between  a  case  where  a  solicitor 
appears  for  another  as  well  as  himself,  or  the  dds- 
tmction  between  costs  incurred  in  a  suit  and  costs 
incurred  in  administration  of  an  estate  without  a 
suit.  Passing  from  that,  I  now  deal  with  the 
case  as  it  comes  before  us.  If  the  form  of  the 
order  in  this  case  had  been  stricth'  complied  with, 
there  would  have  been  no  ^reat  dif&cnltv  in  deal- 
ing with  it.  But  neither  side  appears  to  have  con- 
fined itself  to  the  strict  form  ik  the  order.  The 
coodnet  of  the  par^  throuj^oat  was  this :  th^ 
dealt  with  the  questicm  aa  one,  not  of  profit  costs  in 
the  sense  of  taxable  costs,  but  profits  in  gmeral. 
I  think,  therefore,  the  court  has  adopted  a  right 
course  in  dealing  with  the  matter  in  that  form. 
The  first  items  which  call  for  decision  are  certain 
coats  incorred  by  the  defemdrat  in  respect  of 
■work  done  by  the  trustee  for  Mmself  wad  his  co- 
tnutee  in  respect  of  a  summons  taken  out  for  the 
maintenance  of  the  infant.  This  case,  to  my  mind, 
is  governed  by  the  case  of  Oradock  v.  Piper.  A 
distinction  was  attempted  to  be  made  of  this  kind. 
It  was  said  that  in  Oradoek  v.  Pip«r  it  waa  work 
done  in  an  action,  whereas  bore  it  is  work  done  on  a 
summons.  I  do  not  think  mysdf  that  that  makes 
any  substantial  difference ;  therefore  that  case  is 
gorenied  hy  Cradoek  t.  P^wr,  and  I  tiiink  Kay, 
J.  waa  wrong  in  the  oonchuion  at  which  he 
wriTed.  The  second  daes  of  items  ia  in  respect 
«{  wtak  dme  in  passing  the  reoeiTer's  account. 

defendant,  a  ^astee-solieitor,  was  employed 
by  the  receiver  and  the  coeta  came  out  of  the 
ertate.  These  items  appear  to  me  clearly  to  fall 
within  the  rule  applicable  to  the  case  where  the 
dnty  and  the  interest  of  a  trustee  confiict.  It 
would  be  his  interest  to  make  the  costs  as 
hi{^  aa  poaaiUe;  I  do  not  for  ono  mommt 
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suggest  that  he  did  so,  but  lhat  would  he 
his  interest.  On  the  other  hand,  it  would 
be  his  duty  to  keep  them  down  as  far  as  he 
possibly  could,  and  to  the  utmost  of  his  power 
protect  the  trust  estate.  I  think,  therefore, 
Kay,  J.  was  right  in  the  conclusion  at  which  he 
arrived  in  respect  of  these  items.  I  now  take 
the  fourth  class  of  items — costs  in  respect  of 
leases.  I  qnite  agree  with  what  has  been  said  by 
Cotton,  L.J.  on  the  point.  No  doubt  the  costs 
were  paid  by  the  tenants,  but  the  employment 
was  toe  employment  by  the  landlord,  and  they 
were  really  costs  inourred  in  the  empk^rment  oc 
the  landlord,  who  in  this  case  was  a  trustee,  I 
think,  therefore,  that  Eay,  J.  was  right  in  the 
conclusion  at  which  he  arrived  upon  that  point. 
The  third  class  of  items  are  fees  received  as 
steward  of  the  manor,  which  was  part  of  the  trust 
estate — fees  received  not  by  the  trustee  but  by 
the  partner  of  the  trustee,  the  partner  being 
mpomted  steward  of  the  manor  bv  the  trustees, 
lliese  costs  were  brought  into  tne  partnership 
account.  I  do  not  myself  see  any  difference  be- 
tween the  partner  ana  the  tmstee  here.  I  think 
the  case  is  the  same  as  i£  the  trustee  had  been 
the  steward;  but  ever,  assuming  the  trustee  him- 
self to  have  been  steward,  I  think  Kay,  J.  waa 
wrong  in  the  conclnaicm  at  which  he  vrived. 
Those  fees  did  not  ctmie  out  of  the  -bust  estate, 
and  I  aaanme  that  thaw  were  fixed  faea,  what  I 
call  oastomary  manorial  feea,  fees  which  anyone 
might  have  received  as  steward,  whether  he  waa 
tmstee  not,  or  whether  he  was  solicitor  or  not. 
There  ia  no  suggestion,  it  is  to  be  observed,  of 
any  impn^wr  conduct  with  r^ard  to  those  fees. 
The  case  wonld  have  been  very  different  if  there 
had  been.  They  appear  to  me  to  be  fees  not 
arising  from  any  duty  which  the  trustee  had  to 
discbarge  towards  the  trust  estate  in  any  way. 
I  think  that  Kay,  J.  was  wrong  in  the  contusion 
at  which  he  arrived  with  regard  to  these  fees,  and 
that  the  trustees  ought  not  to  be  called  upon  to 
account  in  respect  of  them. 

Solicitor  for  the  appellant,  Charlet  J.  Mae 
CoUa. 

Solicitors  for  the  respondent,  SIwm  and 
8hM^. 


FA.  2  owl  3. 

(Before  Cotton,  Ldidlet,  and  Lopes,  L JJ.) 

GnnmBB  v.  Suood.  (a) 

AmAL  noK  m  chahcbbt  Diraunr. 

Attaehment — Auctioneer^FaHun  to  pay  money— 
"P«r»on  acting  in  a  fiduciary  eevpaei^'*  — 
DebtonAetHm  (32  J-  3SVict.e.ei),$.  4,  tuft- 
uet.  3— DeUors  Act  1878  (41  &  40.  YicL  e.  54), 
».  1. 

An  oMcUonMr,  aeUag  on  tnttrueUonM  qf  the 
pantmal  npnamUaiiint  a  UaUUor,  told  cutd 
rteeieed  Ae  purehate  money  of  eertain  ^property 
forming  part  of  the  e$taie.  AfiervaartU,  not 
haoing  void  the  money  io  the  r^retentoHvee,  he 
alto  faded  to  obey  an  order  of  the  court  to  pay 
it  to  a  receiver  appointed  in  an  action  to  ai- 
minieter  Ute  ettaie. 

Held  {affirming  the  deeieion  of  Kay,  J.)  that  he  woe 
"apereon  acting  in  afidwuary  capacity,*'  viUhm 

Utt  itipoiM  br  K.  A.  ScuTOHLKT  uid  W.  a  Bmt,  Xnin.. 
BwriMn-M-LMT. 

Digitized  by  V^OOQlc 


Cbowtexb  v.  Eloood. 
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Mcf.  ^  «ui-Me<.  3,  (4  the  Debtors  Act  1869.  and 
was  liahle  to  attachment  for  ditobediance  to  the 
order. 

Stid,  ahot  that  Kay,  J.  hamng  eamvi$ed  hie  dia- 
cretion  under  the  Debtor»  Jet  1878,  and  com' 
miited  him  to  prison,  (he  Couri  of  Appeal  vrould 
not  interfere. 

Ukder  a  lease,  dated  the  Ist  Dec.  1885,  Edward 
Henry  Crowther  was  teoant  from  bhe  mayor, 
aldermen,  and  bnrgesseB  of  the  faoroogh  of 
SSdderminster  of  a  certun  farm,  ana  ma 
posBeaBed  of  lire  and  dead  fuming  stock  and 
other  efEeots  thereon. 

E.  H.  Crowther  died  on  the  12th  Jan.  1886,  and 
after  his  death  his  ezecntora,  William  Alfred 
Chrowther  and  Clement  Crowther,  took  posseBsion 
of  the  farm  and.  all  the  efEects  thereon,  and 
advertised  the  live  and  dead  farming  stock  and 
effects  for  sale  hj  auction  on  the  26tn  Jan.  1886, 
and  instructed  Joseph  Elgood,  an  auctioneer,  to 
offer  the  same  for  «Je  on  that  date.  By  their 
permission  J.  Etgood  was  to  include  in  such  sale 
the  live  and  dead  farming  stock  of  other  persons. 

The  engagement  was  the  ordinary  engagement 
of  a  country  auctioneer,  and  he  was  directly 
responsible  to  each  vendor  for  the  net  amount  of 
the  proceeds  of  each  one's  sale. 

On  the  proposed  sale  by  anction  coming  to  the 
knowledge  of  the  Kliddierminster  Corporation, 
they  on  the  25th  Jan.  1886  commenced  an  action 
agamat  W.  A.  Crowther  and  G.  Crowther  olaim- 
ing  administration  of  the  estate  of  £.  H.  Crowther ; 
ai^  also  for  a  receiver,  and  an  mjnnotion. 

By  Ln  order  dated  the  25th  Jan.  1886,  an 
injonotion  was  granted  i^inst  W.  A.  Crowther 
and  C.  Crowther  restraining  them  from  receiving 
ihe  proceeds  of  sale  of  the  stock  and  effects  of 
the  farm ;  and  John  Mosaop  was  appointed 
receiver  of  the  proceeds  of  such  sale,  and  the 
other  parts  of  the  outstanding  estate  of  E.  H. 
Crowther,  and  J.  Elgood  was  directed  to  pay  the 
proceeds  of  the  sale  to  J.  Kossop. 

Such  order  was  duly  served  on  J.  Elgood. 

The  sale  took  place  on  the  26th  Jan.  1886,  and 
the  whole  of  the  stock  and  effects  were  nold,  and 
the  proceeds  of  such  sale  were  paid  over  by  the 

Snrchasers  to  J.  Elgood  in  pursuance  of  the  oon- 
itions  of  sale. 

The  sum  of  12061.  16s.  was  received  by  J. 
Elgood  for  the  stock  and  effects  of  E.  H. 
Crowther.  Of  this  sum  J.  Elgood  paid  5001.  to 
J.  HoBBOp,  leaving  a  balance  in  his  handa  (after 
deducting  his  commission)  of  6381.  13i.  lOd. 

W.A.  Crowther  and  C.  Crowther  made  repeated 
m^ications,  both  personally  and  in  writing,  to  J. 
^[ood  to  render  Lis  account  of  the  proceeds  of 
sale  to  J.  Hossop,  and  to  pay  over  to  him  the 
balance  in  his  hands,  but  no  such  account  was 
rendered  or  payment  made. 

Accordingly  this  action  was  instituted  on  behalf 
of  J.  Mossop,  in  the  names  of  W.  A.  Crowther 
and  C.  Crowther,  with  the  leave  of  the  judge  in 
the  other  action. 

The  plaintiffs  claimed  an  account  of  the  pro- 
ceeds of  sale,  and  payment  by  the  defendant  to 
J.  Mossop  of  what  should  be  found  to  have  been 
received  by  him  upon  taking  such  account. 

By  an  order,  dated  the  13th  Dec.  1886.  and  made 
under  Order  XIT.  of  the  Bales  of  Court  1883,  it 
was  ordered  that  the  defendant  should  on  or 
before  the  29th  Dec.  1886»  or  within  four  days 
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after  service  of  the  order  upon  him,  pay  to  J. 
Mossop  the  sum  of  638Z.  IZe.  lOd.  and  costs. 

The  defendant  havii^  failed  to  ob^  the  order 
of  the  13th  Dec.  188^  a  motion  was  made  on 
behalf  of  the  plaintifEs  that  a  writ  of  attachmei^ 
might  issue  sAainst  him  for  such  disobedience. 

It  appeared  that,  in  consequence  of  heavy  and 
serious  loses  sustained  by  the  defendant  in  his 
business,  he  found  himself  unable  to  meet  his 
engagements,  and  he  caused  a  private  meetingof 
his  creditors  to  be  held  on  the  13th  Jan.  1887. 
With  the  exception  of  the  plaintiffs  practicaUy 
the  whole  body  of  his  creditors  wore  present  or 
represented  at  snch  meeting. 

At  the  meeting  a  balance  -  sheet  was  pro- 
duced showing  the  unsecured  liabilities  to  be 
U816I.  17«.  2d.,  and  available  assets  6101.,  and 
the  deficienc^r  of  32061. 17i.  2d.  was  explained  to 
the  satisfaction  of  the  creditors  prraent. 

At  snch  meeting  two  resoIntiCHiB  were  anam- 
monsly  carried,  t&t,  np<m  the  dehtw  giving  his 
creditors  an  acoq>tanoe  for  5t.  in  the  ponnd  on 
their  rrapective  debts  paj^able  three  months  from 
that  datis,  the  same  being  secured  as  therein 
mentioned,  it  should  be  accepted  in  full  discharge 
of  all  debts ;  and  that  unless  the  creditors  not 

S resent  asnented  to  such  proposal  within  fourteen 
ays  from  that  date  the  debtor  shonld  faereqneBted 
to  file  his  petition  in  buikmptc^. 

The  motion  came  on  for  hearing  before  Eay.  J. 
on  the  28th  Jan. 

J.  E.  Woodroffe,  for  the  plaintiffs,  in  support  of 
the  motion. — The  defendant  having  been  intrusted 
by  the  plaintijEfs  with  goods  for  sale  is  a  "  person 
acting  in  a  fiduciary  capacity,  and  ordered  to 
pay  "  money  "  in  his  possession  or  under  his  con- 
trol." He  comes,  Hierefore,  within  the  third 
exception  to  sect.  4  of  the  Debtors  Act  1869, 
and  ne  is  liable  to  be  committed  for  not  having 
paid  the  balance  of  the  proceeds  of  sale  to  the 
receiver,  according  to  the  order  to  that  effect. 
He  referred  to 

SvttcUnmm  v.  Sartmont,  W.  K.  1877,  p.  29 ; 

Re  BalleWt  SttaU;  KwUchbvXl  v.  HaLlett,  42  L.  T. 

Eep.  N.  S.  421 ;  13  Ch.  Div.  696  ; 
The  Smo  Zmtand  and  AMtraHan  Land  Comemt 
y.Ruaton,  48  L.  T.  Bep.  K.  B.  478 ;  5  Q.B.I>iT. 
474. 481. 

Ince,  Q.C.  and  Fielding  Ncdder,  for  the  defen- 
dant, contra.  —  The  first  point  is,  whether  an 
anotioneer  comes  at  all  within  the  third  excep- 
tion to  sect.  4  of  the  Dehtora  Act  1889.  Tbat 
punt  has  uevw  been  judimally  determined,  and 
we  anbmit  that  an  anctioDew  is  not  a  person 
acting  in  a  fiduciary  capacity  within  the  meaning 
of  that  provision.  The  debt  was  not  anr  other 
than  an  ordinary  debt  doe  from  the  defendant  to 
the  plaintiffs,  and  he  never  held  a  fidoeisry 
position  towards  them.  We  prefer,  however, 
not  so  much  to  urge  that  conteution  as  to  rest 
the  defence  to  this  application  on  the  gronnd 
that  the  defendant  has  absolutely  no  me^  to 

S^y  the  debt  to  the  plaintiffs.  Under  the 
ebtors  Act  1869  a  writ  of  attachment  wss 
issued  as  a  matter  of  right  if  the  applicant 
bronght  his  case  within  either  of  tdie  excepti(ms 
to  sect.  4  But  the  hardship  of  that  rale  vss 
pointed  out  by  Jeasel,  M.B.  in  Jfarrit  t.  Ingram 
(41  L.  T.  Bep.  N.  S.  613;  13  Oh.  Dir.  338).  I| 
led  to  the  passing  of  the  amendiiuBt  Act  41  i  42 
Viot  c  54  <the  Debtors  Act  1878).  TheooBrt 
has  now  in  aU  "^hti^^CJefCl^e"^  * 
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takes  into  acoonnt  the  moral  obUqaity  of  the 
defendant  and  his  ability  to  par  when  ordered. 
BMwn,  y.C,  in  the  exercise  ox  his  discretion, 
declined  to  imprison  a  defaulting  trastee  when 
Us  Lordship  thought  the  imprisonment  woald 
not  be  prodnctive  oE  payment : 

Bamtt  T.  Hammond,  10  Ch.  Dir.  S85. 
So  also  did  Halins,  Y.O.  in  Street  t.  Hope  (10 
Ch.  Div.  286).  From  various  unfortunate  cironm- 
stanoes  connected  with  his  bnsiness.  the  deffln* 
dant  has  bad  to  suspend  payment,  and  nnlesa  his 
creditors  see  fit  to  unanimously  accept  the  pro- 
posed composition  hia  estate  will  have  tO  be 
wound-up  in  bankmptcy,  and  his  business  as  an 
auctioneer  will  be  destroyed.  Situated  as  the 
defendant  is,  it  is  impossible  that  he  can  pay  the 
amonnt  of  the  balance  due  from  him  to  the  plain- 
tiff. We  ask,  therefore,  that  the  court,  in  the 
exercise  of  its  discretion,  will  refuse  to  issue  a 
writ  of  attachment  against  the  defendant. 
Ko  reply  was  called  for. 

Kaj,  3. — ^In  my  opinion,  it  is  the  duty  of  the 
court,  in  snch  a  case  as  this,  to  exercise  its  poww 
of  punishment.  The  facts  are  these  :  Two  persons, 
as  the  execntors  of  a  testator,  instructed  an 
auctioneer  to  sell  a  portion  of  the  testator's 
estate.   Before  the  sale  took  place  the  auctioneer 
was  served  with  an  order  of  the  court,  appointing 
one  If osBop  a  receiver  to  collect  and  get  in  the 
outstanding  estate  of  the  testator,  and  in  parti- 
cnlar  the  proceeds  of  certain  &rming  stock  and 
effects  on  the  farm  comprised  in  a  lease  of  the 
Irt  Dec.  1885,  which  fitrming  stock  and  effects 
mre  intrnsted  to  this  anrjtioneer  for  sale.  He 
thereupon  sold  the  property,  and  a  portion  of  the 
proeoooa  of  sale  was  paid  over  by  bixn  to  the 
receiver.   A  balance  of  6381. 13«.  lOd.  being  still 
doe  from  the  auctioneer,  an  order  was  obtained 
directing  him  to  pay  this  balance  to  the  receiver. 
He  disobeyed  that  order  and  did  not  pay  such 
balance  to  the  receiver.   He  justifiee  that  by 
saying  that  the  executors  told  nira  to  disregard 
the  order.    If  I  allowed  such  a  plea  as  that,  any 
order  of  this  court  wonld  soon  become  a  dead 
letter.   The  auctioneer  disobeyed  that  order  at 
his  peril.   I  entertain  no  sort  of  doubt  that  he 
was  in  a  "  fiduciary  position  "  within  the  meaning 
of  the  Debtora  Act  1869.   He  was  employed  to 
sell  part  of  the  estate.   Therefore,  as  regards  the 
mspenj  introBted  to  him  to  sell,  he  stood  in  a 
ndndary  relation  towards  his  emplc^ers,  and  his 
fiduciary  relation  extended  to  the  moo^  received 
from  toe  sale.  The  focta  broaght  before  the 
Vioe-Chancellor  were,  that  on  the  13th  Deo.  1886 
an  order  was  made  that  this  auctioneer  should 
before  the  29th  Dec.  1886  pay  to  Hoesop,  the 
receiver,  6381.  \Za.  lOd.   That  order  has  not  been 
obeyed.   The  order  has  been  duly  served  upon 
him  and  he  has  paid  nothing.   He  says  he  is  not 
able  to  pay.   His  other  creditors  have  ageeed  to 
accept  a  composition  of  5a.  in  the  pound,  and  he 
proposes  to  go  on  trading  as  an  auctioneer.   It  is 
said  that,  if  I  commit  him  to  prison,  I  shall 
destroy  bis  means  of  livelihood;  but  it  does  not 
appear  to  me  to  be  es«!eutial  to  the  benefit  of  the 
community  that  a  man  who  has  so  conducted 
himself  should  go  on  trading  as  an  auctioneer. 
He  haa  been  guilty  of  a  gross  contempt  of  court, 
and  ot  a  breach  of  his  duly  in  not  paying  the 
monsy  to  the  receiver.  I  nave  no  doubt  that 
this  was  the  reason  for  the  Yioe- Chancellor 


making  the  order;  and  I  now  make  an  order  fw 
the  defendant's  committal,  but  I  will  allow  the- 
order  to  lie  in  the  office  for  a  week;  and  if  he  does 
not  par  by  that  time  the  amount  stated  in  the 
YicO'Cnanoellor's  order,  he  must  be  committed 
tor  contempt.  In  either  case  he  must  pay  the 
costs  of  this  motion. 
From  this  judgment  the  defendant  appealed. 

Jnce,  Q.C.  and  Nalder,  for  the  appellant,  use  d 
the  same  arguments  as  in  the  court  below,  and 
in  addition  to  the  cases  there  referred  to  cited 

Chord  T.  Jervia,  9  Q.  B.  Div.  178 ; 
Wiit  T.  Corcoran,  34  L.  T.  Sep.  N.  8.  550  :  2  Ch. 
Wv.  89; 

Jarmain  v.  Chatterton,  20  Ch.  Div.  403 ; 
Taylor  v.  Phttwr,  3  Han.  ft  Sel.  562. 

Woodin^et  for  the  respondents,  was  not  called 

on. 

Cotton,  L.J.— This  is  an  appeal  from  an  order 
of  Kay,  J.  directing  attachment  to  issue  against 
the  appellant.    It  has  been  contended  that  the 
appellant  is  not  liable  to  attachment  for  defoult 
in  payment  of  the  money  in  question ;  and  also 
that,  if  he  was  liable,  the  judge,  in  the  exercise  of 
the  discretion  given  him  by  the  Debtors  Act  1878-' 
ought  not  to  have  sent  him  to  prison.   The  appel- 
lant was  employed  as  an  auctioneer  by  the  plain- 
tiffs, the  personal  representatives  of  a  deceased 
testator,  to  sell  certain  property.    He  sold  the 
property,  and  was  ordered  oy  Kaj,  J.  to  hand 
over  the  proceeds  to  Mossop,  who  in  a  creditor's  ' 
action  to  administer  the  estate  of  the  testator 
had  been  appointed  receiver.    He  only  paid  a 
small  sum  to  the  receiver,  leaving  a  balance  of 
6381.  ISs.  lOd.  due  from  him.  The^  question  is, 
whether  be  comes  within  the  exception  contained 
in  sub-sect.  3  of  sect.  4  of  the  Debtors  Act  18^^ 
which  provides  that  no  person  shall  be  imprisoned 
for  making  default  in  payment  of  a  sum  of  money 
except  in  the  case  of  "  default  1^  a  trustee  or 
person  acting  in  a  fiduciary  capacity,  and  ordered 
to  pay  by  a  court  of  equity  any  sum  in  his  pos* 
session  or  under  his  control."   The  latter  worda 
must  refer  to  money  at  any  time  under  his  con- 
trol.  It  was  contended  that  the  defendant  never 
had  this  money  in  his  hands  as  trust  money,  and 
that  if  he  had  become  bankrupt  it  wonld  have 
passed  to  his  trustee  in  bankruptcy.   But  that  is- 
a  question  as  to  the  effect  of  an  order  of  bank- 
mptcy, and  we  need  not  now  consider  it.  What 
we  have  to  consider  is,  whether  this  is  a  case  of 
failure  to  pay  by  a  person  **  acting  in  a  fiduciary 
capacity."   It  is  admitted  that  the  appellant  waa 
in  a  fiduciary  position  as  regards  the  goods,, 
bnt  it  is  contended  on  his  behalf  that  be  was 
not  a  person  acting  in  a  fiduciary  capaci^ 
with  regard  to  the  money  produced  by  the* 
sale.    I  am  of  opinion  he  was  acting  in  a 
fiduciary  capacity.  He  was  an  auctioneer,  and  aS' 
such  received  goods  with  orders  to  sell  them. 
On  the  sale  takmg  place  he  held  the  deposit  as 
a  stakeholder.  If  tne  purchase  goes  off  he  returns 
the  money  to  the  purchaser,  and  if  it  is  completed 
he  receives  the  balance  of  the  purchase  money, 
and  holds  that  balance  and  the  deposit  for  hie 
principal,  the  vendor,  and  ought  to  pay  it  over 
to  him.  I  will  not  deal  with  the  question  whether 
it  was  his  duty  to  keep  the  money  separate  from 
his  own.   The  only  qnestirm  is  whether  be  wav 
in  a  fiduciary  position  within  this  seoum.  In 
my  opinion  he  was.  I*  »  n^<^^(|j<«^ 
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into  the  qaestkm  whether  the  manej  when  ro- 
omred  was  tmst  xnonej.  It  is  conceded  thai 
chattels  bODght  with  tnia  money  coald  be  fol- 
lowed, and  that  the  trustee  in  bwikraptcy  of 
Elgood  could  not  claim  them.  The  question  is, 
whether  as  an  aactioneer  he  was  not  in  a  fiduciary 
position.  I£  the  trnstee  sells  improperly,  and  the 
money  can  be  traced,  it  is  still  a  part  of  the  tmst 
fund.  If  it  is  in  the  general  assei^s,  or  it  is  lost, 
the  cewlui  qu»  iruH  can  only  claim  in  the  bank- 
mptoy  as  a  creditor,  but  the  trustee  is  still  within 
the  snb-section,  and  sabjeot  to  an  order  to  pay, 
and  if  there  is  deCanlt,  it  is  the  default,  of  the 
trustee,  though  at  the  time  the  mone;^  is  mixed 
with  the  genml  assets.  I  sm  of  opinion  that 
Elgood  was  in  a  fiduciary  position  in  this  trans- 
action in  which  the  mone^  came  into  his  bands. 
Then  it  is  said  he  was  not  m  a  ftdneiwry  position 
as  regards  Mossop,  the  receiver  in  the  action. 
Bat  the  receiver  represents  the  personal  repre- 
sentatives, whom  £l^>od  was  employed.^ 
Greditws  having  made  clums  against  the  tes- 
tator's estate,  the  court  thought  proper  to  appoint 
a  receiver,  and  Mossop  was  appointed.  The 
personal  representatives  were  then  excluded,  and 
the  only  way  of  directing  payment  to  the  estate 
was  to  direct  payment  to  Mossop;  althongh 
Mossop  conducted  the  action,  he  did  bo  in  too 
name  of  the  personal  representatives.  The  order, 
tfasrefore,  to  pay  to  Moasc^  was  eqaivalnit  to  aa 
ordw  to  pay  to  the  estate.  Thai  aa  to  the  ezev^ 
cise  of  his  diacrrtioa  hv  Eay,  J.  in  grantii^  tibe 
order  mtder  the  Act  of  1869.  The  judge  under 
oircnmstanoes  of  this  case  has  ordered  a  com- 
mittal; bat  the  Act  of  1878  gave  him  a  dis- 
(setioni  and  it  is  said  there  is  an  appeal  from  the 
6zeroise  of  that  discretion.  The  case  of  Ohard 
T.  Jervis  was  cited,  and  said  to  be  applicable. 
Sat  that  case  was  under  the  Act  of  1869, 
which  restrained  the  power  of  the  court  to 
txnnmit  the  debtor  under  certain  circumstuicee. 
A  decision  of  a  jndge  on  those  facts  was  ap- 
pealable. So  when  on  a  motion  to  commit 
the  judge  ordered  the  off«iding  puty  to  pay 
the  costs,  though  there  is  no  appeal  on  tiie 
qnestion  of  costs,  the  Court  of  Appeal  entered 
into  the  question  of  contempt,  because  that  is  tiie 
<nhr  thing  which  gives  the  judge  jnrisdictum  to 
OT^er  costs  to  be  pud,  and  therefore  this  cooit 
will  inquire  into  it.  But  when  this  conrt  oomea 
to  the  conclusion  that  the  appellant  is  in  contempt, 
the  court  does  not  interfere  with  the  way  in  which 
the  judge  below  exercised  his  di8creti<m.  If  there 
waa  power  under  the  Act  of  1869  to  oommit 
Slgood,  I  think  we  ou^ht  not  to  interfere  with 
the  way  in  which  the  jndge  below  has  exercised 
tia&  diacretion  given  him  by  the  Act  of  1878, 
unless  the  court  is  satisfied  that  the  judge  has 
declined  to  exercise  his  disoretion  or  has  not 
exercised  it.  The  i^ipeal  must  therefore  be 
dismisBed. 

LniDLKT,  L.J.— I  have  no  doubt  that  the  ^mel- 
lant  was  in  a  fiduciary  position.   The  facts  show 


that  Ka^,  J.  thought  so.  If  he  had  iorisdictioii 
to  oonmit  the  q)pellant,  I  do  iio6  think  it  is  a 
eaae  in  whioh  we  oo^  to  interfere  with,  the 
way  in  which  he  eserciaed  the  discretion  given 
him  by  the  Act  of  1878.  Bat  I  do  not  say  that 
this  coort  would  not  interfore  with  the  exercise 
of  Uiat  disoretion  in  any  case. 

Lons.  LJ.— The  Debtors  Act  1869  abolished 
impriaonment  for  debt  in  the  case  of  hauest 


debtors,  and  provided  for  the  panishment  of 
frandulent  debtors  by  sects.  4  and  &  The 
present  case  depends  on  the  exception  oontaineJ 
in  sect.  4,  sub-sect.  3,  which  provides :  [His 
Lordship  then  read  the  section  and  sub-section.3 
The  question  is,  whether  Ehtood  was  acting  in  a 
fiduciary  capacity  withinthat  sub-aection.  I  think 
it  is  impossible  to  say  he  was  not.  He  was  an 
auctioneer  employed  to  sell  certain  goods,  and  to 

EEiy  the  proceeds  to  certain  persons.  It  is  admitted 
e  was  acting  in  a  fiduciary  capacity  as  regards 
the  goods  before  the  sale,  and  I  am  at  a  loss  to 
see  hew  he  was  leas  so,  when  he  had  acdd  tlie 
goods,  as  regards  the  prooeeds.  Kay,  J.  held  ho 
was  acting  in  a  fldnciaty  cuacity,  wid  I  think 
he  was  right.  Then  Kay,  J.  having  so  found, 
exercised  ms  discretion  under  the  Act  of  1878. 
Before  that  Act  was  passed  the  judge  had  no 
discretion,  and  in  a  case  like  this  he  wonld  have 
been  bound  to  commit.  Then  the  Act  of 1878  gave 
him  a  discretion  which  he  could  exercise  in  this 
case.  He  has  exercised  it,  and  I  think  rightly, 
and  this  conrt  will  not  interfere  with  a  discreticRi 
when  it  is  exercised,  unless  it  has  been  exerciaed 
wrongly  or  under  a  mistake.  The  appeal  must 
therefore  be  dismissed  with  costs. 

Solicitor  for  the  appellant,  A.  Sunt,  agent  for 
ifttisr  Corbett  Kidderminster. 

SolicitQrsfor  the  reepondent,£oMMO»,  Prasfo% 
and  Btow,  agnts  tor  /  Morion^  Kiddmninster. 
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CHANCEEY  DIVISION. 
Kardi  8  and  9. 
(Before  Ki.T,  J.) 

H^TWAKD  BbOTHBKS  V,  LSLT  AKD  CO.  (a) 

Gopmightr—D^efute — O^'sctum— iVsC  pukUea^am 
—idtdaiMiMA—Oomnglit  Aet  1842  (5^6  VitL 
e.45),>.16. 

A  plainiiff  in  an  adion  to  restrain  the  ii^^rimgu- 
ment  of  hit  copyright  in  a  catalogue  put  ui 
denee  the  etUiry  hie  copyriyW  on  the  regi^rf 
h^oTt  the  writ  in  the  action  wu  msimcI.  CM  iki 
plaintiff  being  croit-examined  at  to  the  vaUdUy 
the  regittration,  the  objection  teas  taken  that 
the  defendant  had  not  raited  in  hit  pleadingt 
any  objection  to  the  registraiion.  In  amttoar  to 
fhat  the  defendant  said  thai  he  had  tuggeeted  tkt 
objection  to  registraiion  in  an  c^damt  fited  befort 
&e  dcUe  of  the  statement  qf  etaim  on  a  wwUpn 
for  an  interim  it^undion. 

On  trial  of  the  action : 

Eeld,  that  (he  a^davit  wot  net  a  tt^H^mt  lufiet 
of  the  objection,  nor  a  eomplianee  vntk  tett. 
16  ^  the  Oopwight  Act  184S.  but  thai  Ui» 
ease  was  one  where  the  court  teonld  allow  fAs 
defendant  to  raise  the  objection  bg  amendmeni  om 
termt.  The  terms  were,  that  the  defendant  arm 
not  to  raise  any  objection  to  the  plaintiff  provwf 
the  registraiion  Ttuuie  since  the  action  teas  brought, 
or  raise  any  ohjeetion  on  the  ground  that  titdt 
registration  was  not  made  before  action. 

Where  the  date  of  the  first  publication  of  am  illus- 
trated catalogue,  being  a  reprint  with  additioM 
of  caialoguet  duly  registered  in  1880  and  1882, 
woe  given  on  registration  at  the  22nd  June  1865; 
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SM^Oai  iiva»aeometatai9ment  m  to  (htfirwt 
v^Mieation  {{f  (ke  nno  pag6§  i 

luU  oZvo,  thai  ih»  de$»wHon  in  tJu  eataiogtu  of 
ar<ieZM  eu  "patent,  nUftequmU  to  the  esepira- 
tio»  0/  tkepaietU,  oniheSUt  July  1885,  did  w>t 
take  away  the  plainHff'e  eopyr^M  in  the  part  of 
tt«  eeOeUogue  which  wte  correctly  tUxtea,  and 
that  the  plainiiff  woe  entitled  to  an  injimetion  to 
prmen<  any  further  pvhlieation  cf  hooke  the 
defondant,  eofar  a*  they  contained  an  infimge- 
nent  of  the  copyright  of  the  plaint^  in  hu  tlUu- 
traiod  eaialogue  of  Aug.  18»),  or  in  the  additione 
made  to  that  eataiogue  m  the  edition  of  1885. 
No  damages.  No  order  at  to  coett.  Order  to 
delimer  wp  eataloguee  rtfuted. 

This  was  an  action  brought  by  tbe  plaintiffB, 
Kenra.  Haward  Brothers,  against  the  defendants, 
MsBsn.  Ijeff  and  Co.,  to  restrain  the  infrmgemrat 
of  the  plaintiffs'  copyrijirht  of  their  iUnstrated 
<italogQe»  an  entr^  of  vhioh  ma  mads  in  the 
book  m  registrr  ta  the  Stationers'  Cranpany  on 
the  13th  Oct.  1885. 

The  first  edition  of  the  eatalogne  was  pub- 
fished  on  the  6th  Aug.  1880,  and  there  was 
anorther  edition  published  the  Slst  July  1882. 

The  plaintiffs  were  the  owners  of  a  patent  for 
parement  lights,  which  expired  on  the  Slat  Jnly 
1885,  and  in  their  catalogue  they  gave  iUnstra- 
tinu  of  their  **  patent "  paTemant  light. 

The  defendants  denied  that  the  plaintilEa  were 
the  authors  of  the  illustrated  catalogue  referred 
to  in  the  statement  of  claim,  or  that  the  defen- 
dants had  infringed  the  oof^right  in  the  said 
catalogue. 

The  action  now  oame  on  for  trial,  and  the 
dHfrndanta'  ocnuuel,  in  cross-examining  the  first 
whnass,  Bttd  that  be  meant  to  raise  the  qaestuni 
&Mt  the  registration  of  the  ISth  Oct.  1685  was 
aot  a  good  registration,  becanse  it  was  a  n^uiira- 
tioB  df  a  later  edition  of  a  book  which  haid  not 
ben  pnriondy  registered. 

Ation,  Q.G.  and  Oarpmaal  for  the  p1ainti&. — 
Vhb  pleadings  do  not  raise  any  objection  to  this 
action  on  the  ground  that  there  has  not  been  a 
sofficient  rfjgiat ration,  uid  the  defendants  have 
giren  no  notice  in  writing  of  their  intention  to 
npon  that  objeotion : 

Themae      2<iini«r.  55  L.  T.  B«p.  IT.  8.  SM ;  33  CSl 

DiT.  298: 
The  CfVTT^ht  Act  1842,  a.  16  ; 
fhmegan  r.  Jeanet,  19  Eq.  72. 

Marten,  Q.G.  and  Staiham  for  the  defendants. 
—An  affidavit  of  the  14th  May  1885.  which  we 
used  on  the  motion  for  injunction,  raised  the 
objection,  and  was,  we  submit*  ft  sufficient  notioe 
in  writing. 

Ext,  J. — This  is  a  cnrions  point  which  has 
been  raised,  and  I  must  express  my  opinion  upon 
it.  The  plaintiffs  begin,  at  the  trial  of  the  action, 
by  putting  in  the  r^fpstration  of  the  copyright 
iihidi  is  dated  the  13th  Oct.  1885,  and  which  was 
More  the  data  of  the  writ,  wbich  is  the  28tfa 
April  1886.  Now,  it  that  is  a  good  registration 
Of  eoune  they  have  a  perfect  right  to  sae  for  an 
iDfanwement  of  Uia  copyright  so  roistered.  The 
fefcnnhnts,  in  cross -flramining  the  fint  witness, 
H^iBBt  that  th^  are  going  to  raisA  the  qneatiim 
Aat  tiiat  is  not »  good  registration  becanse  it  was 
■^stration,  as  I  understand  them,  of  a  later 
gfeioa  of  a  book  which  had  not  been  prerioosly 
"Bfi^Bterad;  and,  according  to  a  reouit  decision  <a 
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the  Court  of  Appeid,  that  would  not  be  a  good 
registration  of  anything  contained  in  the  original 
book.  The  learned  counsel  on  behalf  of  the  plain* 
tUb  objects  to  that;  and  his  o^eotion  is  this: 
"Yon  have  xuA  by  year  plSBdings  raised  any 
objection  to  this  action  on  the  ground  that  thera 
has  not  been  a  sufficient  registration."  Now  the 
pdeadings  stand  thus.  They  are  o^nnmendably  brief. 
The  first  statement  is :  "  The  defendants  have  in- 
friz^;ed  the  plaintiffs'  copyright  of  their  illns- 
trated  catalogue,  an  entrr  of  which  was  made  iu 
the  hook  of  registry  of  the  Stationers'  Company 
on  the  13th  Oct.  1885 ; "  and  then  there  is  a 
letter.  That  is  all  that  they  plead.  To  that  plead- 
ing there  ia  no  traverae.  The  defisnoe  is :  "  Tha 
plaintifls  are  not  the  authors  of  the  illustrated 
eatalogne  ntferred  to  in  the  statenunt  of  claim. 
The  defendants  have  not  infringed  the  oopyrighfc 
in  the  said  catalogue."  Noobjeationwh^arar  ia 
taken  to  the  statement  in  the  statement  of  olaim^ 
and  it  is  not  traversed  or  put  in  issue  in  any  way. 
If  I  were  to  allow  this  ol^eotion  to  be  taken 
now,  the  plaintiffs  might  well  aay,  "  We  are  taken 
l^sarprise ; "  bnt  for  this  which  lam  goii^  to  stat& 
It  seems  that  there  was  a  notice  of  motion  and  a 
moti<m  brought  on,  I  presume,  in  court  in  this 
action,  and  m  order  to  i-esist  that  motion  the 
defendants  put  in  an  affidavit.  The  dates  are 
these.  The  statement  of  claim  is  delivered  on 
the  aOth  Hay  1886.  The  defence  is  delivered  on 
the  29th  Kay  1886.  The  affidavit  in  question 
was  filed,  I  am  told,  on  the  14th  May  lti86,  thei«- 
fore  betne  the  statement  of  daim,  and  d  oonrM 
before  the  defence.  Now  the  affidarit  which  was 
BO  put  in,  as  I  onderstand— I  have  not  aeen  it- 
did  suggest  this  ol^oction  to  the  riwistration. 
Bnt  the  Act  of  Parliament  5  A:  6  Vutt.  c  45, 
8.  16,  lecjuires  this :  "  That  in  any  action  after 
tha  passmg  of  the  Aot  i^fainst  any  person  for 
infringement " — stating  it  shortly — "  the  defen- 
dant on  pleading  thereto  shall  give  to  the  plaintiff 
a  notioe  in  writing  of  any  objection  on  wnich  he 
means  to  rely ;  and  then  if  his  defence  be  so  and 
so  " — then  it  specifies  the  nature  ai  the  notioe ; 
uid  in  the  latter  part  of  that  section  it  is  thna 
provided — it  is  very  oddly  worded,  and  I  must 
read  the  whole  of  it :  "  And  at  such  trial  or  hear^ 
ing  no  other  objection  tibail  be  allowed  to  be 
inaide  on  behalf  ox  such  defwdant  than  the  olneo- 
tions  stated  in  smA  notice  or  that  any  other 
person  was  the  author  or  first  pablisher  ol  sneh 
book,  or  the  proprietor  ot  the  oopyri^Ui  therein* 
than  the  person  specified  in  such  notice,  or  given 
in  evidence."  It  la  not  in  the  least  grammatical; 
it  means,  uot  shali  the  defsndant  oe  allowed  to 
give  in  evidenoo,  or  give  any  evidence  in 
''support  of  his  defence,  any  other  book 
than  one  substantially  corresponding  in  titles 
time,  and  place,  specified  in  such  notice." 
However,  the  meanmg  is  not  doubtful.  So 
that  on  the  pleadings  the  defendant  is  bound 
to  give  notice  in  writing  of  the  objections  he 
means  to  rely  upon  at  the  trial,  and  no  other 
objeotion  shall  be  allowed  at  the  trial.  That  is 
practically  the  result.  Now,  in  Finnegan  v.  James 
{19  £q.  72),  which  Mr.  Aston  referred  to,  it  was 
decided  that  if  the  defence  stated  the  objetdioa 
yon  did  not  want  a  notice  in  writing  as  welL 
Therefore,  if  the  defence  did  not  state  the 
objection,  but  a  notice  in  writing  was  delivered  at 
the  same  time  snbject  to  the  rules  of  pleading, 
that  mif^t  do.  In  this  case  one  ^"^^^^^^^ 
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that  the  affidavit,  suppoaing  it  raised  the  objection 
distinctly,  was  a  notice  in  writing  delivered  on 
the  pleadings  thereto.  And  why  in  the  world 
the  defencUmts  did  not — having  Moome  aware  of 
the  objection,  if  there  be  an  (Ejection — praise  it 
by  their  pleadings  or  by  their  notice  at  the  time  of 
their  pleadings,  I  cannot  conceive.  But  I  cannot 
hold  that  it  is  pleaded  on  this  section  of  the  statate. 
Therefore  at  present  I  think  ttoA  the  objection 
is  a  good  one,  and  that  the  defendsoits  not  having 
pleaded  this,  and  not  having  raised  it  by  a  notice 
given  on  the  pleading  as  the  statnte  savs,  are  not 
entitled  to  nuse  this  objection  now.  But  then  it 
is  clearly  a  case  in  which  the  very  large  powers 
ctf  ammdment  given  to  the  court  ought  to  be 
exercised  so  as  to  give  the  defendants,  on  some 
term  or  another,  the  right  to  raise  this  qnestion 
now.  Then  comes  the  difficulty,  what  terms 
should  be  imposed.  Now,  soppoee  I  allowed  them 
at  once  to  amend  their  pleading-^hich  in  this 
state  of  things  seems  to  me  a  very  considerable 
allowance,  because  they  are  amending  by  patting 
in  something  which  they  knew  perfectly  well  afl 
about  before — if  I  were  to  allow  them  to  amend 
their  pleadings  now,  the  effect  might  be — I  do  not 
say  it  would — but  it  might  be  to  utterly  destroy  the 
puuntiffs*  case  in  this  action,  for  the  technical 
reason,  that,  although  they  are  entitled  to  the 
copyright  in  the  book  which  they  are  seeking  to 
protect,  they  had  not  made  a  proper  registration 
before  action.  I  am  told  they  have  since  action  be- 
come aware  of  that  defect,  and  have  made  a  proper 
registration.  Now  of  course  it  is  competent  for  the 
court  to  impose  terms  npon  the  defenduita ;  and 
it  is  competent  for  me  to  say  that,  while  it  ia  net 
right  that  I  should  allow  you  in  this  state  of 
pleading  to  destroy  this  action  and  oblige 
the  plaintiffs  to  bring  another  action  founded 
upon  their  more  perfect  registration,  I  can 
put  you  upon  these  terms  ;  I  can  say,  "  You  shall 
not  raise  an  objection  in  this  action  on  thegronnd 
that  the  registration  made  by  the  plaintiff  since 
action  was  not  made  before  this  action  was 
bronght.  Mr.  Marten,  with  very  great  feimess, 
says  he  cannot  suggest  that  that  would  be  an  un- 
reasonable condition;  and  upon  the  whole  it 
seems  to  me  to  be  the  proper  condition  to  make. 
Kow,  if  this  occasions  any  delay  of  the  action,  of 
course  I  must  allow  the  action  to  stand  over ;  bat 
if  you  are  ready  to  go  on  on  these  mat^als,  well 
and  good.  [Aiton,  Q.C.— Quite  ready  to  go  on.] 
Yery  well,  then  it  will  proceed.  I  think  the  word- 
ing must  be  a  little  utered,  Mr.  Aston.  It  must 
be  that  the  defendants  do  not  object  to  the  plain- 
tiffs' proving  registration  since  action,  or  that 
such  r^istration  was  not  made  before  action. 
Then  you  will  have  to  prove  the  snbsequent 
registration.  iJMton,  Q.C. — They  prove  them- 
selves.] Of  course  I  mnst  take  it  that  the 
defendants  may  plead  to  this  registration  a^ 
objections  they  can  raise  to  them.  ^Marten,  Q.C. 
— Yes.]  Defendants  allowed  to  object  to  all  the 
plaint&s'  registrations.  [A$U/n,  Q.C. — Save  and 
except  that  registration  was  not  before  action.] 
Yes.  On  the  terms  that  ther^  do  not  object  to 
the  plaintiffs  proving  registration  since  action,  or 
that  such  registration  was  not  made  faeforeacticu. 
Ko  order  as  to  costs. 

The  action  then  proceeded. 

Marten,  Q.C.  and  SUUham  for  the  defendants. — 
The  defendants'  catalogue  is  no  Bubstwitial  copy 


of  the  plaintiffs' ;  there  must  be  similari^  in  the 
drawings  from  the  nature  of  the  case.  'The  reeis- 
tration  on  the  13th  Oct.  1885  was  bad,  as  the 
June  1885  was  given  as  the  first  pabhcation  of 
the  catalogue,  whereas  the  first  pubKcatiOT  wu 
on  the  6th  Aug.  1880.  The  registration  of  the 
catalogue  publuhed  on  the  31st  July  1882  was 
also  bad,  as  that  catalogue  was  only  a  copy  of  the 
earlier  edition : 

TAomw  T.  IWiMT,  55  L.  T.  Bep.  N.  8.  SM ;  38 

Ch.  IHt.288; 
Copyriffht  Acrt  1842  (5  ft  6  Tiot.  c.       ■.  13 ; 
FatrUej.  Boo«ay,  41  L.T.  Bep.  14. a  73;4Aw.Ca8. 

711. 

The  catali^e  of  1885  contains  a  false  reproaonta- 
tioa ;  the  word  "  patent "  implies  that  the  patent 

is  still  snbsisting : 

Cheavin  t.  WdUctr,  36  L.  T.  Bep.  N.  8.  93B;  S 

Ch.  DiT.  862. 

It  is  a  misrepresentation  that  the  light  was 
"  patent "  after  the  Slst  Jnly  1885,  T^n  the 
patent  expired.  That  misrepresentation  dis- 
entitles the  plaintiffs  to  relief;  there  can  be  no 
copyright  in  a  libellous  or  immoral  work.  [Kat, 
J. — Patent  leather  does  not  imply  a  patent.] 
They  cited 

3%«  Leather  ClotK  Company  t.  Awteriam  Lmatit^ 
Cloth  Company,  12  L.  T.  Bep.  N.  8.  742 ;  II 
H.  of  L.  Cu.  S2S ; 

Marthall  v.  Bom,  21  L.  T.  Bep.  S.  260 ;  8  B3. 
851; 

Morgan  t.  McAdam,  36  L.  J.  228,  Ch. ; 
BdaUtm  r.  Vick,  11  Hara,  78: 
SteckdaU  T.  Onwhyn,  5  B.  ft  Cr.  173; 
PstflBts,  DeHiffDB,  and  Tr»de  Marks  Aot  1883  (46  ft  47 
Tiot.  e.  57),  b.  105. 

Kat,  J. — The  plaintiffs  have  brought  this  actim 
to  resbnin  the  defendants  from  infringing  their 
copyright  in  a  book,  an  illustrated  catalogue,  an 
entry  of  which  was  made  in  the  books  of  r^istiy 
of  the  Stationers*  Company  on  the  13th  Oct.  IS^ 
They  ask  for  an  injunction  and  costs.  The  defence 
denies  that  the  plaintiffs  were  the  authors  of  the 
catalogue,  or  that  the  defendants  had  infringed 
the  copyright  in  the  catalogue.  No  reference  was 
made  in  the  pleadings  to  the  registration  being 
had,  nor  was  any  notice  in  writing  delivered  to 
the  plaintiffs  of  objection  to  the  registration.  On 
motion  for  injunction,  an  affidavit  was  filed 
referring  to  the  ot^ectimt  to  the  regiatratioQ  of 
the  copyright.  I  was  of  opinion  that  this  wu  no 
compliance  with  the  Act,  and  that  the  defendants 
were  not  able  to  ol^ect.  The  defendants  then  asked 
for  leave  to  amend,  and  I  gave  them  leave  to 
amend  on  certain  terms.  It  seems  that  the  plain- 
tiffs, since  the  commencement  of  the  action  on  the 
28th  April  1886,  have  registered  two  editions ;  the 
first  of  the  6th  Aug.  1880,  and  the  second  the  31st 
Jnly  1882.  The  terms  npon  which  the  defendants 
were  allowed  to  amend  were,  that  the  defendants 
were  not  to  object  to  the  republication  of  the 
catalogues  being  since  the  commencement  of  the 
action.  I  thought  it  reasonable,  and  the  amend- 
ment was  allowed.  I  now  have  to  try  the  action 
as  if  the  catalogues  of  the  6th  Aug.  1880  and  the 
31st  Jnly  1882  were  duly  registered  before  the 
action  was  brought.  I  now  assume  the  infringe- 
ment of  the  copyright  of  the  catalogue  registered 
on  the  13th  Oct.  1885,  haying  disposed  of  the 
objection  that  the  r^^tration  was  bad  because 
the  earlier  edition  was  not  registered  at  all.  The 
registration  was  on  the  13th  Oct.  1885,  and  the 
di^  of  the  first  publication  civen.«wJtb&22iid 
Digitized  by 
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June  1885.  It  wm  ai^ed  that  that  was  not  the 
first  pablication  of  the  illustrated  catalo^e, 
bnt  the  first  pablication  of  a  second  edition, 
and  was  therefore  not  a  correct  statement.  Bat 
was  not  this  Tesistration  Roodof  the  new  [nrt  of 
the  edition?  It  not,  how  wonld  it  be  possible  to 
pobliah  any  addition  to  a  book  P  I  consider  this 
a  perfectly  correct  statement  of  the  date  of  the 
firat  pnblication  of  the  new  pages  of  the  catalogue. 
The  Act  saysn  othing  as  to  that;  the  Act  is 
entirely  silent  on  the  subject.  The  plaintiffs  have 
done  all  that  they  are  required  to  do,  so  that 
objection  is  disposed  of.  The  case  of  Thomas  v. 
Turner  {55  L.  T.  Hep.  N.  S.  534  ;  33  Ch.  Div. 
292),  where  the  judges  held  that  the  third  edition 
of  a  book  being  a  mere  reprint,  the  date  of  first 
pnblicatum  wm  not  cwreotly  stated,  is  quite 
differeat  to  this  case.  Another  point  is,  that  the 
catadogne  deBcribes  the  lights  as  "  patent "  pave- 
ment ughtB.  It  ia  true,  say  the  deiendants,  that 
the  articles  at  the  date  of  the  pablication  of  the 
catalogue  were  protected  by  patent,  but  the 
patent  soon  expired,  and  the  statement  after  the 
expiration  of  tne  pi^ent  is  such  a  frand  that  the 
whole  copyright  is  bad.  In  my  opinion  that  is 
not  a  fraud  at  all :  in  the  first  place,  the  patent 
d^  exist ;  secondly,  becanse  part  is  improperly 
described  is  no  reason  for  the  plaintiffs  losing  their 
oomri^ht  in  the  whole  catalogue.  I  am  unable 
to  follow  the  argument.  The  only  authority  for 
such  an  argument  is  that  a  person  coming  to  the 
Coart  of  Chancery  to  get  equitable  relief  must 
come  with  clean  hands.  At  the  moment  not 
having  <^ean  hands,  he  cannot  have  the  extra- 
ordinary relief  of  the  Oonrt  of  Ghancezy.  Thn 
nfcmoet  extent  to  which  I  can  attend  to  that 
argument  is,  tiiat  the  plaintifh  shall  not  have  an 
injunction  as  to  those  parts  where  a  misstate- 
weat  was  made.  Why  shonlcf  I  allow  a  man  to 
infrhige  a  copyright  which  was  right  at  first, 
bennse  Uie  plaintiffs  afterwards  make  an  im- 
proper nse  of  it  P  Kow,  the  qnestion  is,  have  the 
catalc^rnns  1880,  1882,  and  1885  been  infringed  ? 
The  principal  '  defendant  has  been  in  court 
during  the  trial,  bat  just  as  the  time  came  on 
for  him  to  be  examined  he  disappeared.  My 
impression  is,  that  he  went  away  oecanse,  after 
hearing  the  course  of  the  evidence,  he  knew  that 
he  wonld  have  to  admit  that  which  would  be 
fatal  to  his  case.  One  witness  produced  a  roll 
of  drawings,  he  confessed  to  two  sheets  being  a 
copy,  not  more ;  there  was  no  attempt  to  aooonnt 
fm  thoaa  drawing  appearing  in  the  oatalognn  of 
the  defendants.  On  page  14  of  the  defmdant*a 
book  the  drawings  ave  a  slaviah  and  servile  copy 
of  the  plaintiff's  Dook.  No  one  sh^l  convince  me 
that  two  draughtsmen  could  do  that  without  one 
draughtsman  seeing  the  work  of  the  other. 
[His  Lordship  reviewed  the  evidence  and 
continned :]  I  cannot  believe  this  to  be  a  mere 
fortnitons  resemblance,  but  it  is  an  obvious 
case  of  copying  from  the  plaintiffs'  catalogae. 
It  was  said  that  the  copies  were  a  fair  use  of  the 
catalogues  of  the  plaintiffs.  I  do  not  think  it  is 
a  fair  nse  to  make  lac-simile  copies  of  the  property 
of  a  rival  tradesman.  I  ^rant  an  injunction  to 
prevent  any  further  pablication  of  the  book  by 
the  defenduts  so  far  as  it  contains  an  infringe* 
nmit  of  the  ocn^ght  of  the  pluntifEs  in  their 
iOnstrated  catalogue  of  August  1880,  or  in  the 
additions  made  to  that  catalogae  in  the  edition 
of  188&  No  damages.  No  order  as  to  coats. 
VoL  LVL,  N.  8.,  1487.* 
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AaUm,  Q.O.— The  catalc^^aea  should  be  given 
up. 

Eat,  J.— The  injunction  is  enough  for  yon. 
I  refuse  to  order  the  catalogues  to  be  given  up. 

Solicitors :  Wilton,  Brittoivt,  and  Carpmael ; 
Ohariea  BarfiOd. 


Thursday,  March  12. 
(Before  Kat,  J.) 
Re  The  Chelsza.  WATERwoRts  Company,  (a) 

Waterworks  company — No  power  of  aale — Pro- 
ceeds of  land  iaJeen  by  Metropolitan  Board  of 
Workt — Payment  into  court  —  Payment  out--' 
Reinvestment-~Landt  Clautee  Consolidation  Act 
1845  (8  4-9  Vict.  c.  18),  as.  9  and  69. 

Where  the  Metropolitan  Board  of  Worka  took  under 
ihe  M^ropoliian  Bridges  Act  \^\,ineQrporai\ng 
the  Lands  Clanaea  Gonaolidation  Act  1»5,  land 
from  a  waterworka  company,  forming  pari  (jf 
their  pipe  track,  and  helongtng  to  the  company 
abaoltUely  in  fee  simple  (the  company  having  no 
power  of  sale),  and  paid  the  pnrchaae  money  itUo 
court; 

On  petition  to  pay  the  purchase  money  to  the  cow- 

pany: 

Held  (not  foUowvng  The  Caledonian  Bailway  Com- 
pany V.  The  City  of  Qlasgow  Union  ^ilway 
Company,  Scotch  Gt.  of  Sees.  Cos.,  3rd  series, 
vol.  7,  p.  1072),  that  the  money  was  properly  paid 
into  court. 

Held  alao,  thai  it  icat  not  necessary  to  reinvest  ihe 
money  in  land,  and  that  the  eon^any  mu  abso- 
lutely entitled  to  the  money. 

This  was  a  petition  presented  by  the  Chelsea 
Waterworks  Company  for  payment  out  to  them 
of  a  sum  of  21Sw.  16«.  Metropolitan  Stock  in 
court,  representing  land  of  the  company,  which 
had  been  taken  by  the  Metropolitan  Board  of 
Woilra  for  the  purpose  of  making  the  approaches 
to  the  new  Putney  Bridge. 

The  Act,  under  which  the  Board  of  Works  con- 
structed the  bridge  and  approaches  and  acquired 
the  necessary  land,  was  the  Metropolitan  Bridges 
Act  1881,  which  incorporated  the  Lands  Glauses 
Cimsolidation  Act  1845,  and  made  provision  for 
the  abolition  of  the  Chelsea  Company's  old  aque- 
duct across  the  river  Thames  at  Putney,  and  for 
laying  their  pipes  along  or  under  the  new  bridge 
and  its  approaches. 

The  land  taken  formed  part  of  the  company's 

fiipe  tracks,  and  belonged  to  the  company  arao- 
utely  in  fee  simple ;  the  company  had  no  power 
of  sale. 

The  purchase  money  was  ascertained  bv  two 
surveyors  under  the  Lands  Clauses  Act,  ana  paid 
into  court  under  sect.  69  of  that  Act. 

The  Chelsea  Compuiy  was  originallr  incorpo- 
rated under  an  Act  of  deorge  I.,  repealed  by  the 
Chelsea  Waterworks  Act  1852,  which  inocHpo- 
rated  the  Lands  Clanses  Act,  and  continned  the 
company's  incorporation,  and  empowered  them  to 
construct  waterworks,  and  to  purchase  and  hold 
lands  for  the  purposes  of  the  special  Act  and  of 
the  Acts  incorporatftd  therewith. 

Two  qaestiona  arose  on  the  petition :  (1)  whether, 
the  company  being  absolutely  entitled  to  the 
land  taken,  the  monev  should  have  been  paid 
into  court  at  all ;  and  (2j  whether  the  money 
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ongbfe  to  be  remvested  in  land  under  aeot.  69  of 
the  Lands  Glaosea  Act,  or  paid  to  the  company. 

Jbb»  Dmen  fbr  the  Ohelaea  WaterworkB  Com- 
pany.—The  Chelsea  Company  were  owners  in  fee 
of  tbe  hud  taten,  and  sect.  60  of  the  Lands 
Clauses  Act  does  not  apply ;  the  Board  of  Woifa 
shonld  not  have  paid  the  money  into  coart : 

The  Caledonian  Railway  Company  t.  2%0  Oi^  of 
Qlaagow  Union  BaHway  Oomifang,  Sootoh  Seu. 
Cu.,  3rd  Beriee^  toL  7,  p.  1072. 
The  company  are  now  entitled  to  have  the  money 
paid  to  ttiem. 

FrcMk  PownaJl  for  the  Metropolitan  Board  of 
Worlcs. — The  Chelsea  Company  had  no  power  to  sell 
land  except  certain  snperflDoas  land  mentioned  in 
the  schedule  to  the  Act  1852.  This  land  never 
was  superfluous.  The  money  was  rightly  paid  in : 
(sects.  9  and  69  of  the  Land  Clauses  Act.) 

JfuIUiMr  T.  The  Midland  Botlway  Comnany,  10 
L.  T.  Bep.  X.  S.  121;  11  Ch.  IKt.  SU. 

"Kaj,  I. — ^This  is  an  exoeedingh'  curious  post- 
tiim.  As  I  understaod  the  &ctB,  they  are  these : 
The  Chelsea  Waterworks  Company  are  a  corpora- 
tion. They  have  certain  lancu,  upon  which  part 
of  iJieir  works,  their  pi]>tui,  are  laid,  and  this  land 
the  Metropolitan  Board  of  Works  obtained  power 
to  take — that  is  to  say,  the  land  upon  which  at  this 
moment  the  pipes  of  this  waterworks  company  are 
actually  laid,  aoother  place  being,  of  course,  pro- 
vided for  these  pipes — namely,  by  the  new  Putney 
Bridge.  Then,  while  the  pipes  are  still  laid  uptm 
this  ipieoo  of  land,  which  the  Board  of  Works  hare 
power  to  take,  the  board  proceed  to  bay  the 
lemd  compulsorily  from  the  waterworks  company. 
Under  the  Xands  Clauses  Act,  beyond  all  question 
the  waterworks  company  have  no  power  to  sell 
this  land ;  they  are  under  a  complete  disability 
to  do  so,  because  it  is  part  of  the  land  upon  which 
their  works  are  actually  subsisting,  llierefore, 
what  has  been  done  seems  to  me  to  have  been 
rightly  done  under  the  Lands  Clauses  Act,  which 
was  incorporated  in  the  Act  under  which  the 
Metropolitan  Board  of  Works  took  this  land;  and 
under  sect.  69  of  the  Lands  Clauses  Act,  when 
this  land  was  taken,  the  purchase  money  was 
rightly  paid  into  the  bank.  Against  this  view 
has  been  cited  the  case  of  The  GaUdonian  Bail- 
foay  Compcmy  t.  The  CUy  tif  QUugow  Union 
BaUtaay  Company  (Scotch  Sess.  Cas.,  3rd  series, 
yvi.  7,  p.  1072),  where  one  railway  company  took 
land  from  another  railway  company,  and  were 
held  bound  to  pay  the  money  to  their  vendors, 
although  the  laud  was  not "  superfluous  land,"  or 
land  which  the  company  had  any  power  to  sell, 
"nie  reasons  for  the  decision  are  not  given,  and  I 
do  not  know  what  were  the  grounds  of  the  deci- 
sion. But,  as  I  understand  the  69th  section, 
where  land  is  taken  compulsorily  from  a  corpora- 
tion which  has  no  power  to  treat  for  the  sale  of 
that  land,  except  of  course  under  the  Act  which 
enables  it  to  be  taken,  then  the  money  must  come 
into  court.  Therefore  it  seems  to  me  that  in  the 
present  case  the  money  has  been  quite  properly 
paid  into  court.  But  when  in  court  what  is  to  be 
done  with  it  P  Tbe  69th  section  sayR  it  should 
be  applied  in  the  purchase  or  redemption  of  the 
land  tax,  or  the  discharge  of  debts  or  incom- 
branoes.  or  in  the  purchase  of  other  lands  or  the 
replacing  or  reinstating  of  buildings ;  or,  in  the 
case  of  a  person  absolutely  entitled,  in  payment 
to  such  peraon.  It  is  not  pretended  that  there  is  1 
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any  iocombrance  to  be  paid  olE  in  this  case.  Is 
it  poBsiUe  that  this  money  shonld  be  applied  m. 
the  porcbase  of  other  limdaP  If  other  lands 
were  purchased  to-morrow,  unless  theyare  wanted 
for  some  additional  worlcs  which  toe  company 
were  authorised  to  make  under  some  special 
power  in  an  Act  of  Parliament,  the  company 
could  not  retain  them.  The  company  have  no 
power  whatever  merely  to  purchase  una ;  and  if  it 
were  purchased  for  them,  and  it  was  supefflucma 
land,  they  would  be  bound  to  sell  it  again.  This, 
therefore,  is  not  a  case  in  which  numery  could  pro- 
perly be  applied  to  the  purchase  of  land  for  the 
Cheuea  Waterworks  Company.  Why  then  should, 
not  the  money  be  paid  out  to  the  waterwoifcB 
company P  They  are  a  corporation;  they  are 
perscus  absolniely  entitled.  Had  this  Isind  been 
"  snperflnons  land,"  it  would  have  been  land  wldcii 
they  would  have  been  entitled  to  sell  and  reeuve 
the  monOT  for.  I  see  no  reason  why  I  should 
say  that  this  corporation  is  not  afaaoltite^  entitled 
to  the  money,  and  I  thanian  order  it  to  be  paid 
out  to  them. 

Solicitors:  Few  and  Oo.;  Th*  BeUeUor  to  ik» 
Board  of  Worla. 


March  19,  S  6,  and  SO. 
(Before  Kxt,  J.) 
Be  Thi  Coxfast  os  FuTuam  or  Fbu  Fuhksp 

HMK   AMD  DBBDeBUHV  OF    TBI    ICuOE  ASS 

HnvDsxD  or  Favxbshax  nr  thb  Godvtt  op 

KzaT.(a) 

OompoMtf — Petition — Aneiant  fithery—'Lord  ef  Os 
manor  -—[JuriedieHon — DiacreHon-~  Oommmmaa 
Aetim  (25^26  Ftct.  e.  89).  «t.  89  and  199. 
Where  (K»  memberg  <^  a  eompaiw,  heiingfreemm 
a  Manor  faying  21. 3*.  6a.  admtnion  as  mem- 
hem  to      /unds      fhe  company,  had  from  Hwta 
immemorial,  and  by  dunrtere  da,timg  fiom  tks 
time  of  Henry  iX,  and  undsr  on  Act  iff  ParUa- 
ment  passed  in  1840,  an  etceZunrs  rigJU  to  ined, 
lay,  and  dredge  for  oyetere  on  the  ground  tff  A« 
manor,  subject  to  the  yeofiy  payment  qf  it  3«.  4d. 
to  the  lord  of  the  manor; 
On  petUion,  by  a  creditor  supported  &y  a  tmyo^ty 

Of  the  eradiiors  to  wiyuL'Up  the  company ; 
Sdd,  that  the  company  hetng  a  eorporaium  formed 
to  carry  on  a  trade  for  profit,  the  court  had  juris- 
diction to  wind  it  up  as  an  unrsgi-stered  company 
under  sect.  199  of  ihe  Companies  Act  1862 : 
Held  also,  thcU  tlie  court  cotud  not  be  said  to  have 
any  discretion  in  the  matter,  and  cotUd  not  dis- 
regard ihe  wishes  of  the  majority  qf  the  creditors. 
]f  occaeion  required,  the  toinding-up  could  be 
suspended  under  sect.  89  of  (he  Act. 
This  was  a  petition  presented  by  Catherine 
Brightin^  a  creditor  of  the  above-named  com- 
pany to  the  amount  of  5292.  0«.  Qd.,  asking  that 
the  oompainF  might  be  woond-np  un^  tlu  wo- 
visions  of  Uie  Companies  Acts  ISffil  ai^  1867. 
The  petition  stated  that  the  company  carried  on 
at  Paversham  the  trade  or  business  of  lneedin|b 
dredging  for,  catching,  or  dealing  in  oysters^u 
oyster  brood.   The  company  consisted  of  a  large 
number  of  members,  and  liad  existed  &om  time 
immemorial. 

By  3  Vict.  0.  lix.,  intituled  "  An  Act  for  {nvnting 
certun  powers  to  the  Faveraham  Oyater^Pisbeiy 
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Company,"  certain  powers  and  privilcfiiea  itere 
gnntcd  to  the  company,  and,  aigaong  other  fcfaangft, 
power  to  borTa<ir  money  at  interest,  and  H  was 
^eahj  providod  that  all  aetkoiST  aoitst  and  pro- 
c—Jings,  at  law  or  in  eqoit^r  to  be  commenced 
<w  InitUated  afiainat  the  laid  company  by  an^ 
psBon.  or  persons,  might  be  commenced,  insti- 
toted,  and  prosecnted  afifainBt  any  persona  vbo 
ihonld  be  forunau,  treasurer,  or  secretary  for  the 
thoB  being  of  the  said  con^iaix^,  and  that  every 
jndgment  which  should  at  any  time  be  obtained 
many  action,  suit,  or  proceeding  against  any  such 
fiireman^  treasnrer,  or  secretary  of  the  compai»', 
aa  a  nominal  defendant  for  and  on  hehidf  oi 
aid  company,  should  have  the  like  effect  and 
operatiop  against  the  funds  and  property  o£  th« 
conpaay  aa  if  all  the  members  di  the  oon^nmy 
«ers  parties  beEnre  the  ooort  to  and  in  siica 
ection,  suit,  or  prooeediag,  and  it  waa  also  pro- 
Tided  that  nothing  in  snch  Act  contained  shouid 
be  deemed  to  incorporate  the  company,  and  that 
such  Act  should  be  deemed  and  taiken  ta  be  a 
public  Act,  and  abonld  be  jodicialLy  treated  as 
each  by  aU  l^adges,.  justices,  asid  others.  On 
the  2nd  April  1886  the  petitioner  brought  an 
action  in  the  Qjieen^s  Beacn.  Division  against  the 
Screman,  treasixrer.  and  secretary  oi  the  company 
for  the  recovery  of  a  smn  of  4{m.  £>«.  lOd.  money 
lait  to  the  compsDay,  and  117L  IBm.  8d,  interest ; 
vad  hj  ju(%mentr  ^ted  the  21st  April  188t>>  it 
was  adjudged  that  the  petitioner  recovered 
5e2£.  2s.  6d.  and  5Z.  18s^  coats,  making  tc^ther 
fheaamoi  SS&L  Os.  6d.  recovered  1^  the  judgment. 
The  petitioner  applied  for  n^aunt  to  the  com- 
pany, bnt  the  sum  remaiiied  unpaid, 

£kCB,  <^C.  and  P.  JL  Palmer  for  the  petitioner.— 
like  p^rtkmer  is  eatitled  to  m  winding-iip  order 
Offer  sect.  19»  of  the  Compeniea  Act  1862.  This 
mnpaiiy  differs  front  a  partnenhip ; 

LindlCT  OB FhrCnenl^ 4& edit.  p.  ft; 

Com.  Dir.  tit.  "  Piaoaar " 

triOin^ofa  T.  MaiOfnuCs  £«.  103; 

Lb  Com  del  BovaU  Piteane  de  la  Bbhm.  Dav. 
Sep.  155. 

Tlnrv  are  nnmeFoas  eases  on  sect.  199  of  the 
Gkanama  Act  1862  where  corporations  aueb  as 
Ais  UTe  been  woud-np: 

Bb  Hayter  Graniie  Comaany,  18  L.  T.  Bep.  K.  S. 

515;  ICfa.  App.  77r 
Be  Tke  Slectne  l^legmph  Company  of  Inland^  22 
Bear.  471; 

Be  The  PropritHort  of  Ae  BaaiiigeMBe  Canal,  14 
W.B.956: 

Be  The  Bradford  Navigation  Company,  2S  L.  T.  Bep. 

IT.  9.  487;  10 Eg.  SB»;  5  Ch.  App.  609; 
Be  The  Brentfitrd  ami  Meteorik  Tramumm  C»m- 

pany,50I..T.Bm.N.S.5S»;  26  Ch.  IMt.  527 ; 
Be  The  Oriental  Bank  Cbrpontfion,  52  L.  T.  Bep. 

S.a  167; 

Be  The  South  of  FmncePotier9  Syadueta,  36  L.  T. 
Bep.  K.  a.  efit. 
{Kax,  J. — Why  ehoald  not  the  petition  stand 
over  for  a  while  to  see  if  the  season  turns  oat 
weUP]  The  petitioner  is  in  want  of  her  mon^, 
and  is  sapperted  by  the  great  minority  of  the 
«ceditaiR : 

Me  m.  Themaa'e  DeeltComfany,9iI>.'S.  Bep.  N.  S. 

228  ;  3Ch.  DiT.  116; 
We  Ckaaei  JTomM  CoiUerv  Compoay,  41^  L.  T.  Bsp. 

K.  &.l7»;  24  €k.  Dir.  26»; 
Bmnhael  t.  Tkamet  Valleu  Baihoay  Company,  16 

LTt:  Bep.  ]f .  B.  1 ;  2  Ch.  App.  147; 
A  Wmlmn  af  Canada  Oil,  4c.  Cmii»ny,  17  JBq.  1. 

VjgSohM,  for  creditoTB  to  the  amoimt  of  SflOOL,  in 

snpperboC  t£a  petition. 


Mmahaw,  Q.C,  and  R.  StuaH  Stmhe^  for  ttae 
comMUiy.^Tbe  coorthas  no  jvisdictioik  to  wind- 
itp  tnis  company.  If  the  company  was  mamd- 
np  tbeir  righta  would  rerert  to  the  lord: 

Ooeduumv.  The  Mofer,  *e.^qf  aaUaek^4SI,.  Bap. 

N.S.aSd;  7App.C(W.6B2» 
Se  Chavel  Borne  CoWery  CoiiMMny,4B  It.  T.  Bep. 

K,075;  aiCh.l>iT.S!»; 
Bex  T.  Paamerg,  3  Tena  Bnj.  (Dnr.  A  But),  ISV, 
241; 

Be  Bri^litan  BUei  Cohmim,  0  £4. 888  ; 
STiBt.a.  lix..iklftaBdl6i 

Be  Ewmeuth  Docke  Gbmpoiiv.  28  L.  T.  Bspi  JSf.  S. 

573;  17EI1.I81; 
Be  9t,  Jamee'e  Cnb,  2  Be  O.  M  ft  CF.  38B. 

Stock,  for  creditora  to  the  amount  of 
opposed  the  petition. 

/ace,  in  r^y,  referred  to 

SH^T^Baiby,  BQ:B.(A«,*]|(L>10«»i  Cbfes, 
lit.  4V; 

Manhall  t.  The  UUeaviaUr  Steam  Muiuaitoa  Csna- 
foay,  32  L.  J.  138,  Q.  B. 

Cur.  adv.  vriU 

Jil«nsh  30.— KaY,  J^A  ereditw  whohafi  obtained 
iadgsaeat  against  this  company  for  5291.  Ot.  6dL 
has  presented  thk  wiadu^^ap  petittioai  It  is 
resisted  by  the  coapany  on  two  groaada:  (1) 
that  this  is  not  soeh  a-companv  as  can  be  woamd- 
np^  and  (£.>  that,  U  it  were^tke  courk  baaadia- 
etetion  wiiich  sfaenld  be  exeressed  either  by  ro- 
faaiug  or  decaying  the  order.  It  appeara  from 
the  evidence  that  the  company  has  exiskcd  ireaa 
tame  immemnriat,  and  i»  a  pveaeriptive  eorpc^ 
ration,  or  in  Uie  Mitare  o£  »  preseripUve  ceip^ 
ration.  Its  memhera  are  oertaia  iree  fishermen 
and  dredger  men  ol  the  manor  and  haadred  of 
Faveraham^  who  mast  he  freemen  who  have 
au^ed  a  aeven  years'  appreaticesbip,  and  are 
married.  Oiad»uw»m  afseof  31,  Ss^  ddispaid 
to  the  funds  ol  the  eoaspmiT.  A  eonrt  is  h^d 
yearly,  at  which  officers  for  the  year  are  elected, 
eonuating  tA  a  fovemaa,  treasurer,  secretary,  and 
a  jnry  ot twelve  members.  The  j-ary  decide  how 
mai^  bnehela  of  oyato^  are  to  be  dredged,  and 
what  other  work  should  be  done  ;  and  minutea  ^ 
their  orderff  are  entered  in  a  book.  Kvery 
member  has  the  r^he  to  work.  The  trcasikrer 
pays  them  for  their  work  or  stint,  and  tihen  seUs 
the  produce  and  receives  the  proceeds  lor  the 
cem^ny,  the  work  of  each  member  eamloyed 
haiTuig  been  prcTioaaly  allotted  to-  hina  Li  like 
manner  the  members  areemi^oyed  in  the  sammer 
months  in  finding  brood  to  stock  the  groanda, 
and  are  aunilarly  paid.  It  appears  from  a  charter 
of  Henry  II.  that  the  company  were  then  paying 
aiuHially  11.  3e.  id.  to  the  {U>bots  of  FaverahMn 
as  kn-da  of  she  mancsr.  The  affidavit  alleges  that 
a  charter  waa  granted  l:^  King  John  to  the 
Compaq,  which  stotes  that  the  men  of  Favers- 
ham  had.  the  indefeasible  right  aad  title  to  the 
fishery  of  the  numor  and  hundred  c£  FavershfUB, 
and  to  all  watercearses  and  limits  of  the  same;,  on 
paying  1!.  2e.  4d.  to  the  lord  of  the  mancH:.  Thi«i 
charter  was  renewed  and  confirmed  by  Edward 
IIL  On  the  dtssol'UtioDof  the  uonastoriea  Henry 
yiU.  granted  all  the  hwida,  privileges,  Mia 
imommitiea  to  one  Cheney,  bat  without  prejudice 
to-  the  fiehermok  <tf  Faversham,  ao  long  as  they 
paid  to  the  lovd  of  the  manor  the  aooostomed 
payment  of  II.  3«t  4d,  Their  rifjhf  was  recog- 
nised in  the  ysar  1665  in  a  trial  in  the  Court  of 
Adnwalty.  The  manor  seems  tq^hare  rarerted 

to  theCrown^and  in  the  Bixtb( 
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the  manor  and  fishery  were  BOireyed  and  the 
liinits  thereof  mai^ied,  a  copy  of  such  map  being 
giren  to  the  jiiTy  of  the  company.  In  the  reign 
of  Charles  T.  the  manor  was  granted  to  Sir 
Edward  flales,  with  the  rent  of  11.  3».  4d.,  and 
it  is  now  vested  in  Lord  Sondes.  In  1721  the 
then  lord  of  the  manor  claimed  the  o;^ter  grounds 
and  also  the  right  to  admit  and  dis&anchise  free- 
men, and  to  control  the  fishery.  A  sait  in  the 
Excheqner  ensned,  in  which  this  claim  was  dis- 
allowed. In  1840  a  local  Act  was  passed  (3  Vict, 
e.  lir.),  which  in  the  preamble  stated  that  "  there 
is  and  hath  been  time  ont  of  mind  a  considerable 
oyster  fishery  in  the  manor  and  hundred  of  Favers- 
tiam,"  within  certain  bounds  there  stated,  and 
that  *'  there  is,  and  from  time  out  of  mind  hath 
been,  a  oertain  company  in  the  natnre  of  a  pre- 
BcriptiTB  corporation,  caUed  or  known  by  the 
name  of  'The  Company  or  Fraternity  of^Free 
Fishermm  and  Dredgermen  of  the  Manor  and 
Hundred  of  Farersham,  in  the  County  of  Kent ;  * " 
and  that  the  freemen  or  members  of  anch  com- 
pany had  bred  and  caught  oysters  in  such  fishery 
CTCluaiTe  of  all  other  persons,  the  said  company 
paying  in  consideration  thereof  a  certain  sum  of 
II.  3».  4d.  to  the  lord  of  the  manor,  and  that 
Water  Courts  had  been  held  at  which  the  members 
had  made  rales  for  management-  of  the  company, 
and  levied  fines  for  breach  of  them,  and  admitted 
members.  The  preamble  proceeds  to  recite  that 
the  fishery  was  maintained  at  a  very  considerable 
yearly  sum  of  money  by  the  company,  and  is  of 
great  benefit  to  the  pnblio  as  well  as  to  the  com- 
pany, and  that  it  was  expedient  to  Rive  the  com- 
pany further  powers.  Provisions  an  mads  by 
this  Act  that  the  ccanpany  should  retain  their 
existing  powers,  and  also  regulating  the  holding 
of  eonrta,  and  oonoerning  the  aeoretaTT,  treasurer, 
and  aocximiting  1^  offioers,  and  by  seot.  7 
the  company  are  empowered  to  sue  and  be  sued 
in  iJie  name  of  one  of  their  officers.  Then,  by 
sect.  8,  judgment  a^inst  the  company  shall  have 
the  same  effect  against  the  fnnds  and  property  of 
the  company  as  if  all  the  members  were  parties  ; 
provided  tl^t  nothing  in  the  Act  should  render 
the  members  liable  to  or  enable  a  plaintiff  to 
recover  from  any  member  any  greater  sum  than 
he  would  have  been  liable  to  pay  if  the  Act  had 
not  passed ;  and,  after  other  provisions,  sect.  15 
enables  the  company  to  borrow  money  to  defray 
the  expenses  ox  obtaining  the  Act,  and  of 
managing  and  maintaining  the  fishery,  and  to 
mortgage  the  fishery  and  the  profits  to  arise 
thennrom,  and  the  oystvs,  bnod,  and  stock 
therein  or  thereon  for  securing  the  same.  Sect. 
17  enables  a  mortgagee  whose  interest  is  in 
wrear  to  obtain,  by  order  of  two  jnatioee,  a 
receiw  of  the  profits  of  the  fishery  and  the 
money  realised  by  sale  of  oysters.  Sect.  19 
prsvides  that  nothing  in  the  Act  shall  be  taken 
to  incorporate  the  company,  leaving  it,  therefore, 
to  the  conrt  as  an  interesting  problem  to  ascer- 
tain what  the  legal  definition  and  status  of  the 
company  might  be.  There  are  now  180  members. 
The  petitioner  ia  a  jud^ent  creditor.  The  court 
has  allowed  the  petition  to  stand  over  to  see 
whether  any  mode  of  satisfying  the  pluntiff's 
claim  can  be  found.  That  seems  not  to  be 
possible.  Upon  the  first  question,  whether  or 
not  this  is  an  unr^aterad  company  under 
sect.  199  <rf  the  Companies  Act,  it  is  material 
to  obaerre  farther  that  the  evidence  alunra  that 
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in  1840,  at  the  date  of  the  local  Act.  the  value  of 
thefisherrwaa  estimirted  to  be  40.000{.,  and  that 
in  1861  the  company  owed  32,0001.,  which  thej 
have  since  reduced  to  abont  80001.  This,  then, 
is  an  association  to  carry  on  for  profit  a  special 
basiness  of  oyster  breeding  and  fishing.  It 
possesses  property  of  man  or  less  value,  and 
IB  a  corporation,  or  ^tum  -  corporation,  with 
unlimited  power  of  borrowing  and  mortgaging 
snch  property.  It  seems  prorable  that  no  means 
exist  of  makmg  the  memoers  individually  liable 
for  the  debts  of  the  company;  but  the  property 
can  certainly  be  made  liable.  If  the  Dusiness 
were  prosperous,  and  there  was  a  clear  profit 
after  payment  of  liabilities,  that  would,  I  pre- 
sume, be  divisible  among  the  members.  In  short, 
it  is  a  trading  association  tor  the  pnrpose  of  gain ; 
and  I  can  see  no  valid  naaxm  why  it  should  not 
come  within  the  powers  given  hy  sect.  199  of  the 
Companies  Act  1862,  and  I  am  of  o}nnion  that 
there  is  jnriacUctim  under  that  section  to  order 
it  to  be  wound-up.  Then  is  this  a  case  in  which 
the  court  can — or  should,  if  it  can — refuse  or 
delay  the  order  ?  Regard  must  be  had  to  the 
wishes  of  the  other  creditors.  Of  the  80001.  only 
some  24O0Z.,  chiefly  small  creditors,  oppose,  while 
all  the  rest  support  the  application.  It  is  said 
that  the  seasons  have  lately  been  very  bad,  and 
that,  if  there  should  be,  within  the  next  two 
months,  a  good  brood  of  oysters,  it  would  be 
possible  to  borrow  money  on  mortgage,  and  so 
pay  off  the  present  creditors.  On  the  other  hand* 
if  there  should  be  another  bad  season,  delay 
might  be  a  disadvantage  to  the  creditors  who 
are  now  pressing  for  the  order.  I  do  not  think 
it  is  a  case  in  which,  acoordiu  to  the  present 
decisions,  the  court  ciiui  be  sud  to  have  a  dis- 
cretion, or,  if  it  had,  that  the  wishes  of  so  large 
a  majority  of  creditors  omi  be  disregarded.  If  so 
good  a  season  should  happen  that  the  debts  can 
be  provided  for,  the  court,  under  sect.  89,  wonld 
have  power  to  stay  the  winding-up.  I  mnst  moke 
the  usual  Irinding^up  order: 

Solicitors  :  Warren,  Oarttner,  and  MwrUm  ;■ 
Rit^kard  WaUKea  and  Son ;  Powell  «ad  Burt  i 
Flint  and  GForWner,  for  Sanbey  and  Flint,  Canter- 
bniy. 


Wedneadaf,  March  30. 
(Before  KkJ,  J.) 

Be  SOMBRVILLE  ;  DOWKXS  V.  SOMEBVILLE.  (a) 

Practice  —  Chambers — Order  hi/  way  of  final 
jxtdgmeni — Appeal. 

Where  an  order  had  been  made  in  ckamhert  hy 
toay  of  final  judgment  against  an  eceeeuior, 
on  motion  est  parte,  on  behalf  of  the  eaM«Ktor, 
for  leave  to  appeal  direet  to  tM  Ooturt  of  Apptdt 
from  $uch  order  ; 

Heldt  that  the  court  leould  not  give  tuch  leave 
unlest  all  (he  parties  were  represented  by  eowneel 
in  chambers.  IntitncUed  by  Kay,  J.,  thai  the 
proper  course  was  to  move  to  discharge  the  order. 

Ik  this  action  an  order  had  been  made  in  chambers 
by  way  of  final  judgment  against  an  executor. 

John  Simmonds  for  the  executor. — I  move 
sat  parte  for  leave  to  appeal  direct  to  the  Conrt 

of  Appeal  from  the  order. 
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Kay,  J.— I  will  not  allow  any  appeal  from 
myself  in  chambers  nnless  oounsel  have  appeared 
there  to  argue  on  behalf  of  all  parties.  I  can 
give  leave  to  appeal  from  that  decision  when 
counsel  are  present.  It  may  be  right  or  wrong 
that  counsel  are  not  there,  but,  if  they  are  not, 
it  is  not  my  practice,  and  I  decline,  to  give 
leave  to  appeal  from  such  an  order.  Tou  may 
bring  it  before  me  in  any  way  yon  please*  but  I 
-decline  to  give  the  leave  you  ask  for. 

Solicitor.  J.  B.  SomerviUe, 


Tuesday,  Jan.  11. 
(Before  Ghittt,  J.) 
Be  SxKss ;  Stub  «.  Srus.  (a) 

SolieUor—OaatB  ~  TaanUioH— Sale  by  aw!Uo»~~ 
Scale  feee  for  eondveUng  aale—SoUoitortf  Be- 
muiurationAetim  (4i/  45  Viet,  c  44),  OmmtoI 
Order,  teked.  1,  part  1,  r.  11. — Audume&r^e 
eommietion. 

On  a  $al»  hy  auction  of  property  in  YorJuhire, 
under  an  ordermade  in  cm  administration  aeiion, 
the  chief  derk  settled  and  allowed  a  sum  for 
aHctioneer's  and  surveyor't  charges.  In  accordance 
with  themodeoftrantacHngbtuiness  in'tJ^north 
of  England  (he  actioneer  merely  offered  the  pro- 
perty for  sale,  and  the  solicitor  who  had  the  conduct 
of  the  sale  paid  all  other  expenses  of  the  auction, 
indttding  those  of  preparing  and  distributing  the 
particulars  and  conditions  of  sale,  advertisements, 
printers'  bills,  and  the  costs  of  Uthographed  plans. 

Held,  thai,  under  sched.  1,  part  1,  r.  11,  of  the 
General  Ordermade  inpwsuanceoftheSolieitors' 
Bemuneraiion  Act  Iwl,  the  solicitor  was  not 
entitled  to  scale  fees  for  conducting  the  sale.  ■ 

in  an  action  for  the  administration  of  the  estate 
of  a  testator,  Frank  Sykes,  brought  by  the  plain- 
tiff, Mary  Sykes,  against  the  defendemts,  Bobert 
Crowther  Sykes  and  Heni^y  Cadman,  an  order 
was  obtained  for  the  sale  of  the  testator's  real 
estate. 

Sttoh  real  estate  oonsisted  of  freehold  pro- 
pertiea  sttuate  in  G<nu«8al  and  Liversedge,  in 
the  county  of  York,  uid  was  adTwtised  to  be  sold 
by  anction,  pm*snant  to  the  order  made  in  the 
action,  with  the  approbation  of  the  jndge,  cm  ^e 
■31st  July  1885,  in  ten  lots. 

The  sale  took  place  accordingly,  the  plaintiff 
having  the  conduct  thereof. 

Six  lots  only  were,  however,  sold. 

The  bill  of  costs  carried  in  for  taxation  by  the 
plaintiff's  solicitor,  pursuant  to  an  order  dated 
the  17th  March  1686,  comprised  the  sum  of 
23i.  12a.  6d.  for  the  aactu>neer'B  fees,  and  the 
sum  of  52f.  10s.  for  the  surveyor's  fees,  the  latter 
snm  being  inclusive  of  valoatiou  fees. 

Six  other  items  were  also  entered  in  the  bill  of 
oasts,  together  amounting  to  311. 10«.,  being  scale 
diSTges  lor  conducting  the  sale  of  property  by 
pnUio  auction. 

Tbeee  scale  charges,  together  with  othw  items, 
vere  disallowed  by  the  taxinj^  master. 

By  his  objections  to  taxation,  dated  the  27th 
May  1886,  the  plaintiff  objected  to  such  dis- 
allowance, on  the  gronnd  that  the  six  items  were 
the  scale  charges  fixed  by  schedule  1,  part  1,  nf 
the  General  Order  made  in  pnrsnance  of  the 
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Solicitors'  Remuneration  Act  1881  as  proper  to  be 
allowed  to  the  vendor's  solicitor  for  con&cting  a 
sale  of  projierty  by  public  auction,  inolndinguie 
conditions  of  sale  when  the  prqperty  was  sold ; 
that  there  were  six  lots  sold,  and  it  was  in  respect 
of  these  lots  that  the  charges  were  made ;  that 
an  auctioneer  was  employed  and  paid  a  fee  of 
2!5l.  12s.  6d. ;  but  that  this  was  merely  for  offering 
the  ten  lots  in  the  auction-room,  and  all  the  reu 
work  connected  with  the  sale  was  done  by  the 
solicitor. 

The  plaintiff  also  objected  to  the  disallowance 
of  the  sum  of  172.  lOi.,  beine  the  scale  fee  for 
iHmducting,  under  the  same  schedule,  in  respect  of 
the  four  lots  not  sold,  calculated  as  directed  by 
rule  2  on  the  aggregate  amount  of  the  reserved 
prices.  He  submitted  that  it  should  be  allowed 
for  the  reasons  above  stated. 

The  plaintiff  further  objected  to  the  disallow- 
ance of  the  sum  of  651.,  bein^  the  scale  fee,  under 
the  same  schedule,  for  deducing  title  and  perusing 
and  completing  conveyance,  including  prepara- 
tion of  contract  or  conditions  of  sale  (if  any)  in 
respect  of  the  four  lots  not  sold,  calculated  as 
directed  by  rule  2  on  the  aggregate  amount  of 
the  reserved  prices.  It  was  submitted  that  the 
mere  fact  that  no  sale  was  effected  of  those  lots 
was  not  sufficient  to  deprive  the  solicitor  of  his 
remuneration,  and  that  the  rules  could  not  have 
intended  that  no  allowance  at  all  for  deducing 
title  (which  included  particulars  and  conditions 
of  sale)  should  be  made  to  the  vendor's  solicitor 
in  case  of  an  abortive  sale  hj  anction. 

A  fee  of  tm  goinees  was  added  at  the  end  of 
the  bill  for  extra  labour  connected  with  the  pre- 
paration for  the  auction  not  covered  by  the  scale 
fees  allowed ;  but  it  was  submitted  that  there 
was  no  anthority  for  anbstituting  such  an  allow- 
ance for  the  items  above  referred  to. 

The  taxing  master's  reasons  were  stated  to  be 
as  follows :  That  with  reg;»d  to  the  first  six 
items,  and  to  the  171.  10s.,  tt  would  be  a  violation 
of  the  express  terms  of  rule  11,  sched.  1,  part  1, 
to  the  Solicitors'  Bemuneration  Order  (a),  to  allow 
those  scale  fees ;  and  that  in  this  case  521.  lOs. 
has  been  paid  to  a  surveyor  for  lotting  the  pro- 
perty for  sale  and  valuing  the  lots,  and  231.  12».  6d. 
to  an  auctioneer  for  offering  the  lots  for  sale. 

The  case  of  Be  Wilson  (53  L.  T.  Rep.  N.  S.  406; 
29  Ch.  Div.  790)  was  referred  to. 

With  regard  to  the  651.  disallowed,  the  taxing 
master  did  not  consider  it  possible  that  the  solicitor 
could  be  entitled  to  the  scale  fee  for  "  preparing 
contract,  deducing  title,  and  completing,"  m 
respeict  of  the  four  lots  not  sold. 

The  taxing  master  pointed  out  that  the  solicitor 
was  ^owea  the  scale  fen  in  respect  of  the  six 


(a)  Bole  11,  in  part  1  of  uhed.  1  to  the  General  Order 
made  in  pnmianoe  of  the  SoUoitors'  Bemuneration 
Act  1881,  provides  that:  "The  scale  for  ooudnoting 
sale  aaotion  shall  apply  only  in  cases  whore  no  com- 
mission is  paid  b;^  the  client  to  an  anctioneeT.  The 
scale  for  negotiatmgr  shall  apply  to  oases  where  the 
aclioitoT  of  a  rendor  or  porohaser  arranges  the  sale  or 
purchase,  and  the  prioe  and  terms  and  c<mditions  there- 
of, and  no  coimmssion  is  paid  by  the  client  to  an 
auctioneer,  or  estate  or  other  agent.  As  to  a  mort- 
gagee's Bolioitor,  it  shall  only  apply  to  oases  where  he 
anangea  and  obtains  the  loan  nom  a  person  for  whom 
he  aots.  In  oaaea  of  salee  under  the  lAnds  Claiuee 
Consolidation  Act,  or  any  other  private  or  public  Act 
under  which  the  vend(»*e  ohargee  are,|)|ud  by  tb&por- 
ehaser,  the        shsU  not GoOgk 
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lotii  irUeli.  wm  wM,  and  in  addition  he  wae 
•Unwed  ft  foe  of  ten  gomoM  for  extr»  laboar  in- 
taAmlM  to  the  mle  which  the  scale  feee  allowed 
4Ud  noi  appear  to  include. 

'Rte  taxing  master  added  that  be  had  gtren  the 
subject  Tery  fall  consideration,  and  in  the  exercise 
«f  his  disctvtioa  had  allowed  the  additional  tee  of 
ten  guineas,  which,  in  his  opinion,  ■ynm  abundant 
Temmeration  £or  all  the  additioiial  laboar  not 
oorered  by  the  scale  fees.  He  obsCTred  that  the 
abstract  and  conditions  of  sale  were  common  to 
idl  ^be  lots,  and  their  length  was  very  Blightly 
incnased  by  the  fiaci  that  the  lots  not  sold  were 
vffsred  for  sale ;  that  die  length  of  the  particulars 
was  inereased  by  the  dmttn^aon  <n  the  fbnr 
vuddlots;  bnt that, aa^bore  stated, the  102. 10*. 
allowad  in  addition  to  the  aoale  fees  in  respeefc  of 
the  lots  which  were  sold  was,  in  his  opini<xt,  very 
■nfieiMit  TemmeratioKi  for  the  extra  woric 

7«r  the  reasona  ahem  mmtkmed  he  oremled 
the  <A^eet«>ns. 

The  taxing  mast^  subjoined  a  note  that  the 
objeettOBS  oofild  not  hare  been  made  in  the  in* 
terest  of  the  plaintiff,  in  whose  behalf  they  pur- 
ported to  bare  been  bronght  in. 

It  appeued  that,  in  accordance  irith  the  pre- 
vailing practice  in  the  north  of  England,  the 
anetioneer  had  merdy  offm«d  the  lots  in  the 
anction-room,  and  had  been  paid  for  that  only, 
and  the  snrreyor  for  Tuning,  measnring,  snrrey- 
ing,  and  lotting  the  pronerty;  bat  that  all  we 
work  m  connection  with  making  arrangements 
for  the  s^e,  preparing,  printing,  and  distribnting 
the  particnlara  and  oonditionfl  <^  sale,  and  litho- 
graming  the  sdle  plan,  adTertising  in  newspapers 
ana  by  bill  posting,  and  getting  a  full  attendance 
at  the  anction-rooms,  was  done  by  the  solicitor, 
aad  all  the  bills  for  printing,  adTertising,  Ac.,  Sec., 
were  sent  in  to  the  solicitor  and  paid  by  him. 

On  the  appointment  to  tax,  anid  also  on  seeing 
the  taxing  master  on  the  objections  carried  in  to 
the  taxation,  the  plaintiff's  solicitor  asked  the 
taxing  maater  to  strdce  oat  the  anctioneer's  charges 
and  permit  the  solicitor  himself  to  pay  them,  but 
this  the  taxing  master  declined  to  do,  stating  that 
whea  a  sale  tO(^  place  through  the  court  the 
solicitor  was  not  allowed  to  ptay  the  anctioneer. 

It  was  contended  by  the  plaintiiE  that  it  was 
the  solicitor  and  not  the  aoctioneerwho  had  done 
the  work,  and  that  Be  WiUon  (ubi  sup.)  was 
merely  a  decision  that  when  the  auctioneer  had 
done  the  work,  and  been  paid  for  it,  the  solicitor 
coold  not  charge  scale  fees,  and  that  this  was  the 
■pfevptr  omstmction  to  pnt  on  mle  11. 

A  summons  was  therefore  taken  out,  on  behalf 
of  the  plaintiff,  asking  that  the  objections  to  the 
taxation  of  costs  in  the  action  mi^t  be  allowed ; 
and  that  it  might  be  referred  back  to  the  taxing 
master  to  vary  his  certificate  accordingly;  and 
that  the  costs  of  and  occasioned  by  this  appucacion 
might  be  taxed  and  paid  out  of  the  residue  of 
certain  fnnds  in  conrt. 

The  summons  was  adjonmed  into  conrt,  and 
now  came  on  to  be  heard. 

Dmning  in  support  of  the  summons. 

0.  E.  8.  Ftymr,  confrd. 

OnraTT,  3. — In  n^  opinion  this  ease  fidls  within 
the  principle  of  Be  Wiltcm  (53  L.  T.  Bep.  N.  S. 
406  ;  29  Ch.  Dir.  790).  The  auctioneer's  and 
aurvayor'fl  chu-gea  ware  miroTed  hy  the  chief 
clerk,    like  anctionear  and  aorreyor  have  not 
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been  pud  by  80%!itor,  hut  hy  the  cSient,  and 
the  esse  is  therefore  exactly  within  ached.  1, 
part  1,  r.  11,  of  the  General  Order  made  in 
mance  of  the  ScAieitors*  Bemnneration  Act  kSH, 
The  plaintiff's  solicitor  offered  to  pay  the  auc- 
tioneer, bnt  the  taxing  master  was  rr^ht  in  not 
permitting  the  solicitor  to  pay  the  auctioneer ;  for 
had  the  sc^icitor  had  the  power  to  make  such 
payment,  the  application  in  chambers  to  the  chief 
clerk  for  his  sanction  to  the  payment  would  ncA 
have  been  reqnired.  The  allowance  waa  made  for 
what  the  solicitor  really  did.  It  is  said  that  the 
solicitor  himself  has  done  the  business  which,  in 
in  London,  asoally  falls  within  the  dnties  of  the 
auctioned,  but  mtb  the  cnatom  in  the  north  of 
Bngland  is  different  from,  that  in  the  south.  That 
may  be  so ;  bu^  inasmuch  as  mle  11  of  the 
Qeneral  Order  does  not  constiltnte  any  distinction 
hetwem  customs  obtaining  in  different  pnrta  of 
the  kingdom,  I  have  no  option  exc^  to  refnse 
diia  amucation,  as  Z  think  the  taxing  master  was 
perfect^  right.  I  shall  therefore  dismias  the 
summons  •  but  shall  make  no  order  ae  to  ooata. 

S(dieitort  for  itM  ]daintiff,  S.  B.  CUmlet  and 
B<mt,  a^ients  for  W^\atti  E.  dow^h^GlecUieaton, 
Yorkshire. 

Solicitors  for  the  defendants,  Jncnosr  and. 
Nutteg,  agmts  for  Ceur  and  Codman,  Gomemal, 
T<skwire. 


Feb.  22  and  23. 
(Before  Ghixtt,  J.) 
Hhwiks  V,  Hill  (a) 
Agreeaieai  io  divide  hentfite  to  be  reeeived  under  a 
vjH^VaUditi/  o/— PaWic  policy — MuituUUy  of 
coimderaiitm. 
Coniraeta  made  Awring  the  lifetime  of  a  testator, 
and  fairly  obtained,  by  penont  Kvimg  tn  espedo- 
<io»  tf  reeeimng  betume  under  hie  wiU,  io  amde 
among  tkem  any  etuk  ben^Ue  t^ler  hie  deoA, 
amotuUing  to  agrttmente  to  vse  undue  infiMOMB 
upon  testator,  are  bad;  but  they  are  good  ^ 
avumtUAng  to  agreemenia  to  dieintenetedly  abetam 
firom  interfering  with  the  testator,  and  wiU  Ae 
uphdd  ■wMre  there  is  mut-aalUy  of  eonsidsraHam. 
A  father  and  his  two  doAightere,  married  leomem. 
and  both  vptoards  of  forty  years  of  age,  agreed 
to  divide  the  benefits  to  be  received  by  faem  wider 
the  wiU  of  the  father's  brother,  lejio  vhu  Kving. 
There  ivaa  no  coercion  exercised  by  the  fatksr 
vpon  the  daughiers,  and  no  undue  infiuenee 
exercised  upon  the  testator.  The  agreement  stated 
ihat  the  parties  were  imeertoin  as  to  the  extemt 
to  which  the  testator  had  benefited  his  brother 
under  his  wtU.  After  the  death  (ff  the  testator 
it  leas  found  tiuU  the  bewffits  received  hy  tke 
father  under  the  wiU  were  lees  ikon  those  giwem 
him  by  the  agreanent.  The  father  hrowhi  a» 
action  io  Aooe  ike  eigreemeai  epecifieauy  jmt- 
formed;  and  it  woe  ar^ied  thai  the  agreemeaiwa» 
bad  as  being  against  puhlic  policy,  as  a  bargain 
tentUng  to  encourage  the  parties  to  eeeert  Miidtta 
influence  vpon  the  testator,  and  therefore  wtiftsK 
ihe  prinei^  vpm  which  the  court  reuses  to  ^tee 
effect  to  mamage  brocage  contracts  and  destgns 
upon  expectant  hevre. 
Seldt  that  thore  was  no  ground  for  saying  thai  Aa 
ytowrftf  had  eaerted  any  undue  jstfimmum;  that 
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fftt mgnammttBOM/airiy  eibiaiatd;  and  Aa<  tkare 
wu  NO  ynnmdl  /or  aaying  thai  the  eonaideraiion 
MKU  iOtgal  4U  ieiitg  agauut  puhlui  poUoy. 

Debenhun  r.  Ox  a  Fm.  Sen,  275)  dif^Mi^uuW. 

This  adtion  was  broogfafe  by  EVancis  Hiding  and 
{bHTk*  Aime  ffinins  against  William  Alexander 
ffiU  aod  Clara  Helen  Morgan  Hill  (his  irife), 
and  Hemj  Higgins  xad  Elixa  Ada  Higgins  (his 
wife). 

Francis  Higaiiis  (who  was  by  {ooEeflsion  a 
•oiicitor,  but  bad  for  many  years  ceased  to 
pnctiso}  was  tfaa  ftither,  and  Hnriet  A.  Higgins 
ma  the  BtepoutlMr,  of  Clani  H.  IC.  Hill  and 
XHaa  A.  Hinrina,  both  of  wfaun  were  nprnrds  of 
forty  yeazs  of  af^ 

Joseph  AUbb  Hugins  was  the  brother  of 
K-anciB  Hq;^;iiia  ana  onols  of  Clara  H.  K.  Hiil 
and  Ehaa  A.  Higgins. 

In  1850,  apon  the  death  of  the  mother  of  Elixa 
A.  Higgins,  then  fire  yean  old.  and  Clara  H.  M. 
Hill,  then  three  yean  old,  they  were  adopted  by 
Jofli^  A.  Higgins,  and  were,  until  their  ro- 
spective  marriages  in  1870  brongfat  np  and  main- 
tained by  him,  and  they  wsra,  npam  their  mar- 
riages, portianied  by  him. 

On  the  1st  Anril  1881  Joseph  A.  HiggioH  made 
m  will,  vriiereby  ne  gaTO  to  Francis  HiggEos  the 
■am  cf  aOOOI.;  and  by  a  codicil  to  that  inU.  dated 
the  ISth  A|irii  1S81,  he  gave  to  Frauds  HininB 
the  fvtiur  sum  of  lOOOC 

Bj  Ihnr  statament  of  daim,  deltrared  on  die 
13th  Doe.  1885,  the  phkintifla  alleged  that  in  Hay 
1885  Joaepii  A.  Higgins  (being  t£en  over  eiglriy- 
■ix  yean  ol  age)  was  in  a  very  critical  state  of 
hsaitth.  and  it  was  expected  he  would  not  live, 
and  Francis  Higgins  and  bia  two  dan^hten  were 
staying  in  the  honae  of  Joseph  A.  Higgma ;  that  it 
waa  known  to  SVaneia  Higgins  and  to  his  two 
daughters  that  JoBe|^  A.  Higgins  had  made  a 
will  since  the  will  of  the  1st  April  1881;  bat 
that  it  was  not  known  what  prorudon  had  been 
made  therein  for  Francis  Hinins;  that  a  friendly 
otmTersa^on  arose  between  Fruicis  Higgins  and 
his  two dang^ten, and  they  beingnuMt  desirons 
that  the  last  honn  of  Jaoe{4t  A.  Biggins  dumld 
notbe  distnzhedl^  referenoe  tobnaineaa  matten, 
and  bdiering  that  any  diBcassion  wiUi  him  as  to 
Iris  will  migU  poesibfy  faaaten  his  end,  came  to  a 
^lily  amngcxnent  which  was  embodied  in  a 
writtea  agreement  aigned  by  Clara  H.  K-HjH  and 
Sliaa  A.  xU^ina,  ana.  fay  Franoia  Hig^;iiis. 

The  agreement  was  aa  follows : 

In  oosBeqaenoe  of  tiie  nnoerbainty  prevBilmff  to  idiat 
Brt«Bt  our  ancle  Joseph  Allen  Himnfl  hu  under  his 
will  benefited  our  fatner  F^uoie  Hig^iiu,  be  having 
been  by  a  former  vill  Mt  900W.  abaolntelr,  we,  in 
eonsidantion  of  his  not  apiu-owdiinff  onr  nnole  on  the 
■nbjeot  in  fan  present  otitioil  state  and  in  oonridera- 
tion  of  onr  &uur  giving  op  all  olaim  to  that  sum, 
herehr  to  allow  him,  out  of  the  property  onr 

nde  naeieft  to  na,  tke  mtm  of  2801.  a  fear  Rir  his  life 
pmhle  qoartarly,  and  at  his  death  to  make  up  witit 
ifae  hitwt  of  any  som  left  to  hia  wife  Harriet  Anne 
IBlginH  aa  aBoant  eopal  to  St.  a  week  for  her  •<de  and 
■ejarate  nae  for  her  Jffe,  hw  receipt  only,  not  iu  antioi- 
pwoain  any  way.tobeapzoper  (Usdhaxge. 

Dated  Hay  80, 1885. 

ADAHioanm, 
Ci.AnA  HaUEKA  ISamaAw  Szlx^ 
I  afree  to  the  above  fcia  iiiii 

Fuxcifi  HiooiHS. 
Jos^  A.  Higgins  died  on  the  l»thJune  188& 


It  then  appwred  that,  on  the  30th  Dec  1884, 
Joseph  A.  Higgins  had  maide  a  second  will  whereby, 
after  appointing  William  A.  Hill  and  Heiuy 
Higgins  executors  and  tnutees  thereof,  aod  devis- 
ing and  bequeathing  to  Clara  H.  K.  Hill  oertain 
lands,  tenements,  and  hereditaments,  and  oertun 
stooka.  and  after  devising  to  EUsa  A.  Hjggina 
oertain  messoages  and  giving  to  her  the  sum  oi 
6000L  for  her  separate  nse,  and  giving  to  dan 
H.1IL  Hill  the  som  of  IISOI.  aecnrod  on  a  oertain 
estate,  he  gave  to  William  A.  HUl  and  Heniy 
Higgins  the  snm  of  3000L  upon  trost  to  ioTBst 
the  saraa  in  sach  manner  aa  they  should  think 
fit,  and  to  pay  the  income  thereof  to  Framna 
Higgins  for  his  life  hr  equal  quarterlvpayinents; 
and  after  the  death  of  Fraiuus  Higgins  the 
testator  rave  to  Harriet  A.  Hig^a  the  sum  of 
lOOOL  aiul  declared  that  the  residue  of  the  sum 
of  30001.  should  fall  into  and  become  part  oi  the 
residne  of  his  personal  estate,  and  the  testator 
save  to  Francis  Higgins  a  legSOT  of  lOOZ.  (free  at 
duty)  payable  imm^ately  on  his  (the  testator'a) 
deoease ;  aod  the  testator  bequeathed  to  his 
trustees  all  the  rendna  of  hia  real  and  personal 
estate  upon  trust  for  sails  and  oonvernon,  and  to 

Shy  and  divide  the  SMno  onto  and  between 
Ura  H.  M.  Hin  and  Elisa  A.  Higgins  for  thur 

sole  and  separate  nae.   

The  plaintiffs  alleged  that  Clara  H.  U.  Hm  and 
Eliza  A.  Higgins  raised  to  oany  ont  the  terms 
of  the  a^^reemtt^  signed  b;^  them,  and  insisted 
s|>on  takmg  the  benefits  given  to  them  hj  the 
will  of  the  30th  Dec.  1884  without  provi^ng  for 
tbepayments  secured  by  such  agreement. 

The  iriainti&  contended  that  the  agresm^it 
created  a  chK'ge  on  the  shares  of  Clara  H.  M.  JTill 
and  Eliaa  A.  Higgins  under  such  will. 

The  plaintiffs  claimed  that  the  agreement 
mi^it  be  ordered  to  be  speciflcally  performed 
and  carried  into  execution,  the  plaintiffs  therdiy 
charing  to  apeoifically  pwtorm  the  same  on  thsir 
part. 

The  plaint'**  also  daiined  a  declaration  that 

the  agreement  constituted  a  charge  on  the 

rctive  interests  of  Clara  H.  M.  BiXk  and  XSiza 
Higgins  under  the  will. 
The  plaintiffs  farther  claimed  that,  so  far  as 
might  be  necessary,  the  real  and  penonal  estate 
tji  Joseph  A,  Higgins  might  be  administered  by 
the  ooort. 

On  the  4th  Jan.  1886  astatement  of  defence  was 
delivered  by  Henry  Higgius  and  Eliza  A.  Hi^ins. 

They  alleged  tnat  it  had  oome  to  the  £low< 
ledge  of  Francis  Higgins  that  Joseph  A.  Higf^ns 
baa  altered  the  terms  of  a  former  will  so  far  as 
related  to  certain  benefits  conferred  upou  FranciB 
Higgins,  and  that  his  interest  in  a  certain  sum  of 
30001.  had  been  cut  down  from  an  absolute 
iuterest  to  a  life  intenrest,  and  that  on  the  31st 
Kay  1885  Francos  HjfKina  had  placed  befbrs 
Eliaa  A.  Higgins  the  document  r^erred  to  and 
requested  her  to  sign  it. 

They  denied  that  thero  had  beat  any  conversar 
tion,  friendly  or  otherwise,  between  Francis 
Higgins  and  ELiaa  A.  Hiwins  upon  the  subject 
of  the  will  of  Joeei^  A.  Higgina,  or  that  any 
family  arrangement  or  agreement  of  any  Idna 
whatever  had  been  oome  to. 

Thev  alleged  that  Eliza  A.  Higgius  had  glanced 
over  the  docnment,  and  being  m  great  dread  of 
the  disturbance  which  she  had  roason  to  believe 
wonld  certainly  ansae  if  she  did  pot  give  ww  to 
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her  father,  and  knowing  her  uncle  to  be  in  aveiy 
critical  state  upstairs,  was  too  frightened  to  refuse 
to  sign  or  to  require  explanation,  but  signed  the 
document  as  it  stood  and  without  compr^ending 
its  effect  and  consequences. 

They  alleged  that  they  had  always  been  and 
still  were  willing  to  supplement  the  terms  of  the 
will  of  Joseph  A.  HiiEgms  so  as  to  make  suitable 
and  safe  provision  for  Francis  Higgins,  but  they 
refused  to  recognise  or  to  be  bound  by  the  terms 
of  the  dooament  referred  to. 

They  denied  that  saoh  docammt  embodied  any 
fomily  arrangement,  and  they  sabmitted,  as  a 
point  of  law,  that  the  consideration  stated  thereia 
ires  an  illegal  and  bad  consideration,  and  that 
no  valid  contract  coold  be  or  had  been  founded 
upon  it. 

Th^  further  alleged  that,  as  the  facts  were,  the 
signature  of  Eliza  A.  H^^ns  to  the  document 
was  obtained  by  Francis  Higgins  by  undue  in- 
fluence and  by  what  was  practically  a  threat,  and 
without  affording  her,  who  was  ignorant  of  busi- 
ness, the  opportunity  of  obtaining  adrice,  and  that 
having  regard  to  the  surrounding  circumstances 
of  the  case  the  alleged  agreement  was  not  one 
which  it  would  be  fair  or  equitable  speeifioally 
to  perform. 

They  denied  that  tiie  alluded  agreement  created 
any  charge  on  the  share  of  Eliza  A.  Higgins  under 
the  will  of  Joseph  A.  Higgins. 

Henry  Higgins,  as  one  of  the  executors  of  Joseph 
A.  Hi^ns,  submitted  that  in  no  event  had  the 
plaintiffs  any  right  to  administer  the  estate  of 
Joseph  A.  Hifj^jfins,  inasmuch  as  the  executors  had 
always  been  ready  and  willing  to  carry  out  the 
terms  of  the  will  of  their  testator  so  far  as  the 
plaintiffs  were  concerned ;  and  that  the  executors 
bad  in  fact  invested  the  sum  of  3000Z.  in  Oovern- 
ment  securities,  and  had  tendered  to  Fruicis 
HiggiuB  the  first  payment  of  interest  thereon, 
which  he  declined  to  accept,  and  on  their  refusal 
to  set  apart  a  sum  sufficient  to  provide  him  with 
an  annual  income  of  2902.  he  commenced  this 
action  against  them. 

On  tM  20tfa  Jan.  1886  a  statement  of  defence 
was  delivered  by  Clara  H.  IL  Hill. 

She  did  not  admit  that  she  had,  at  the  date  of 
the  agreement,  any  sepnrate  estate  which  was 
boandthereby,  bat  she  intended  nevertheless  to 
give  effect  to  the  intention  of  the  agreement  out 
of  the  property  she  acquired  under  the  will. 

She  denied  that  she  had  refused  to  carry  out 
the  terms  of  the  agreement,  or  had  insisted  upon 
taking  any  benefit  under  the  will  without  pro- 
viding for  the  payments  expressed  to  be  secured 
by  the  agreement. 

She  alleged  that,  before  the  commencement  of 
this  action,  she  never  raised  any  question  as  to  the 
construction  of  the  agreement,  nor  as  to  whether 
it  could  be  legally  enforced  or  not,  but  made,  and 
intended  to  continue  to  make,  the  payments  pay- 
able thereunder  according  to  the  view  of  the 
effect  and  construction  thereof  which  the  plain- 
tiff themselves  adopted  prior  to  and  down  to  the 
time  of  the  commencement  of  this  action. 

She  submitted  to  the  court  all  qaestions  which 
might  arise  in  this  aotion  as  to  the  constmction 
or  effect  of  the  agreement,  but  intended  (whether 
she  or  her  separate  estate  was  Iwally  liable  or 
not)  to  pay  to  Francis  Higgins  during  his  life 
sniui  snms  from  time  to  time  as  with  one  moiety 
of  the  income  of  the  sum  of  30001.  mentioned  in 
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the  will  would  make  up  one  moiety  of  an  annuity 
of  2201.,  and  to  pay  to  Harriet  A.  Higgins  after 
his  death  and  during  her  life  such  sums  from  time 
to  time  as  with  one  moiety  of  the  income  (rf  the 
sum  of  lOOOI.  mentioned  in  the  will  would  make 
up  one  moiety  of  31.  per  week. 

She  stated  that  she  believed  that  snch  payments 
were  contemplated  bv  the  agreement,  and  was 
willing  to  pay  them  wnetber  the  agreement  conld 
be  leg^ly  enforced  or  not. 

ToB  action  now  came  on  for  trial. 

The  plaintiff,  Fruicis  Higgins,  was  examined 
as  a  witness^  uid  stated  that,  m  May  be  waa 
aware  that  the  testator  had  made  a  will  leaving 
him  30001.  absolutely,  for  a  will  to  diat  effect  was 
prepared  by  the  plaintiff  for  the  testator.  Tbe 
plaintiff  was,  however,  told  by  the  defendant  ISn. 
Hill  that  the  testator  had  made  a  fresh  wiD,  the 
effect  of  which  was  that  she  believed  the  testator 
had  given  him  a  life  interest  only  in  the  30002. 
The  plaintiff  said  this,  if  carried  into  effect, 
would  be  most  unjust,  as  he  had  alwa^  when  he 
was  consulted  by  the  testator  as  to  his  intoided 
testamentary  dispositions,  carefully  protected  the 
defendants'  interest,  and  that  he  would  expoetu- 
late  with  the  testator.  Tbe  defendant  Mrs.  Hill 
replied  that  the  plaintiff  had  better  not  do  that, 
as  she  was  afraid  her  uncle  might  destroy  or 
slter  his  will,  to  which  the  plaintiff  answered  that 
that  might  be  for  bis  benefit,  as  he  was  one  of  the 
nearest  relations  of  the  testator,  and  the  defen- 
dants would  not  be  among  the  next  ci  kin.  The 
plaintiff  siud  that  he  uterwards  dictated  tlie 
agreement  to  one  of  tba  defendants,  and,  after 
she  had  writtm  it,  it  was  before  signature  read 
over  to  both  of  the  defendants,  and  that  they  both 
thoroughly  nndmtood  it.  The  plaintiff  also  sftid 
that  his  brother  was  up  to  the  last  in  full  posaea- 
sion  of  his  faculties,  and  that  if  he  (the  plain^ff) 
had  approached  him  for  the  purpose  of  Dringine 
improper  influence  to  bear  upon  him  he  would 
have  tnmed  him  out  of  the  house.  It,  moreover, 
appeared  from  the  correspondence  that  the  plain- 
tiff had  written  to  his  daughters  previously  to  the 
execution  of  the  agreement  complaining  of  the 
alteration  of  the  testator's  disposition  so  ur  aa  it 
affected  himselt  but,  for  the  stke  of  not  disturb- 
ing his  daughters'  interests,  he  offered  not  to 
intopose,  and  stated  that  he  would  be  perfectly 
satisfied  with  the  aBsuruioe  of  his  daughtera, 
with  the  sanction  of  thrir  husbands,  that  he 
should  have  the  80001.  absolutely,  but  that  other> 
wise  he  should  be  compelled  in  self-defence  to 
name  the  matter  to  the  testator,  as  he  was  con- 
vinced an  unintentional  mistake  had  been  made 
by  the  testator. 

Tbe  plaintiff  was  examined  in  court,  but  the 
defendants  called  no  witnesses. 

jBomer,  Q.G.  and  BeddaM  for  the  plaintiffs. 

Seward  Brice,  Q.O.  and  Attgu^ine  BirreU,  for  the 
defendants  Mr.  and  Mrs.  Higgins,  submitted  that 
the  agreement  was  at  law  invalid  on  the  groand 
that  it  was  entered  into  by  the  defendMits  with- 
out iddependent  advice  wid  under  the  nndoe 
influence  of  the  plaintiff  Francis  Hig^s;  that 
under  it  no  valuable  consideration  passed  to  the 
defendants ;  and  that  it  was  bad  as  being  againat 
pablio  policy,  as  being  a  bargain  tending  to 
encourage  the  parties  to  exert  undue  influenoe 
towards  the  testator,  and  therefore  within  the 
mischief  of  the  principle  upon  i|iudL  ^eowta 
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had  acted  Then  refiiBiag  to  ^ve  effect  to  marriage 
brocage  contracts  and  designs  npon  expectant 
heirs.  Th^  added  that  if  the  oonrt  declined  to 
enforce  performance  of  the  agreement  it  was  not 
impossible  that  Jllrs.  Higgius  would  voluntarily 
bestow  equivalent  benefits  on  the  plaintiffs.  They 
referred  to 

Bedkl«y  t.  N«wland,  2  P.  Wms.  182 ; 

Btunbrigge  t.  Bromu,  M  L.  T.  Bep.  N.  S.  706 ;  1 

Gb.  Dir.  188; 
WtOtnd  T.  W»thsr»d,  2  Sim.  183; 
1  Ktt  Tiiylor  on  Eridflnoe,  7th  edit.  pp.  164. 1S5. 

[Cbittt,  J.  referred  to  Ddtenham  v.  Ox,  1  Yes. 
sen.  275.] 

W.  Pkipton  Beale,  for  the  defendant  Urs.  Hill, 
did  not  contest  the  agreement. 

Chittt,  J. — The  plaintiff  Mr.  Francis  Higgins, 
who  sues  with  his  wife,  asks  in  substance  for  the 
specific  performance  of  an  ^reement  that  was 
signed  by  his  daughters,  who  were  married 
women,  on  the  30th  May  1885,  and  effect  wonld 
have  to  be  given  to  the  agreement  out  of  the 
separate  ratate  of  those  two  daughters.  It  was 
suggested,  for  the  moment  at  the  bar  that  the 
daughters  could  not  bind  the  separate  estate 
which  they  had  not  at  the  time  of  the  ezecntion 
of  the  deed.  But,  npon  my  calling  counsel's 
attention  to  the  Act  of  ParUament,  that  point 
-was  abandoned.  Several  points,  however,  remain 
fw  my  decision.  The  i^reement  is  impeached  on 
the  part  of  one  onl^  of  the  danghtera,  that  is 
Mrs.  BlijEa  Ada  H^gms,  on  several  grounds.  The 
first  is  undue  influence,  that  is  to  sa^,  undue 
inflnenee  by  die  father's  exercising^  his  influence 
for  his  own  benefit  unduly  against  his  two 
danghters.  Another  ground  was,  that  there  was 
no  consideration  stated  in  the  agreement  at  all. 
A  further  groond  was,  that  part  m.  the  considera- 
tion was  nnlawtol  and  contrary  to  public  policy. 
Those,  I  think,  are  the  main  points  which  remain 
for  my  decision.  [His  Lordship  then  stated  the 
facts  of  the  case,  and  discussed  the  evidence 
which  had  been  adduced  before  him.  His  Lord- 
ship then  said  that  the  case  depended  upon  the 
evidence  of  the  plaintiff  and  upon  the  evidence 
contained  in  the  correspondence ;  and  that,  with 
regard  to  the  evidence  of  the  plaintiff,  it  was  to 
be  observed  that  the  defendants  had  called  no 
witness  or  thmnselves  stepped  into  the  witness- 
box  to  contradict  it.  His  Lordship  believed  that 
the  plaintiff  in  all  he  said  was  speaking  the  truth, 
and  ne  gave  full  credence  to  the  plaintiffs  state- 
ment of  the  circumstances  under  which  the  agree- 
meoit  was  made.  Not  only  were  the  defen£ints 
-persons  who  had  attained  an  age  when  it  was 
considered  that  judgment  was  ripe,  and  when 
women  as  well  as  men  were  supposed,  to  be  able  to 
take  care  of  themselves ;  but,  moreover,  the  corre- 
spondence showed  that  one  of  the  defendants  was 
unquestionably  a  woman  of  fair  business  powers. 
It  appeared  that  the  terms  of  the  agreement  were 
fully  discussed  between  the  plaintiff  and  defen- 
dants, the  father  and  daughters,  and  apparently 
the  Isiter  had  consulted  with  their  hosbands,  and 
it  vaa  to  be  inferred  that  throughout  the  whole 
transaction  the  defendants  were  acting  voluntarily 
and  vithonb  coercion,  and  as  free  aenits,  and  that 
thqr  perfectly  understood  what  tber  were  doing 
and  were  aware  of  circumstanoeB  which  made  it 
not  onfiur  for  them  to  say  that  th^  would  agree 
to  make  the  plaintiff  an  allowance  sooner  than  be 
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should  do  anything  which  might  upset  the  testa- 
tor's arrangements  as  regarded  themselves.  His 
Lordship  then  oontinuedas  follows :]  Now,  tbe 
documenb  was  dictated,  as  I  have  said,  by  Mr. 
Francis  Hig^^ins,  ^d  one  of  his  danghters,  that 
is  Mrs.  Higgins,  commenced  to  write.  She,  how- 
ever, had  not  been  accustomed  to  write  from  her 
father's  dictation,  and  the  draft  after  it  had  been 
proceeded  with  some  way  was  thrown  aside,  and 
ultimatelv  at  the  same  interview  it  was 
destroyed.  A  new  document  was  then  written 
out  entirely  in  the  handwriting  of  the  other 
daughter,  that  is  Mrs.  Hill,  and  it  was  then 
signed.  The  document  itself  is  a  simple  one.  I 
thmk,  as  I  have  alr«tdy  said,  that  the  ladies  per- 
fectly understood  what  they  were  doing.  I  think 
that  they  had  oome  to  an  age  at  which  they 
were  capable  of  exercising  a  sound  discretion 
and  sound  judgment  as  between  themselves  and 
their  father.  I  think  that  there  were  circum- 
stances that  they  were  aware  of  which  rendered 
tbe  transaction  fair  as  between  themselves. 
Becoming  entitled,  as  they  wonld  under  tbe  will, 
or  as  it  was  probable  that  they  would  do  under 
the  will,  to  a  snm  of  20,000Z.  each  at  least,  it 
was  not  an  unfair  thing  for  them  to  say  to  tho 
father  that  they  would  make  some  allowance  to 
him  rather  than  that  he  should  go  and  set  his 
claims  before  his  brother  upstairs.  I  hold 
entirely,  therefore,  in  favour  ot  the  plaintiff  on 
the  issue  raised  of  undue  influence.  I  think 
that  there  was  none.  I  guard  myself  by  sayiiuc 
that,  if  the  case  really  on  the  facta  had  assumed 
the  aspect  which  Mr.  Birrell,  I  think,  in  his  ai-gu- 
ment  nad  contended  for,  I  ^nld  have  oome  to 
a  different  conclusion.  If  the  case  had  been  this, 
that  the  two  ladies,  having  a  sreat  affection  for 
the  uncle  upstairs,  had  been  told  their  &ther 
thab  if  they  did  not  sign  the  paper  he  would  go 
upstairs  and  see  the  dying  man,  and  would 
behave  in  the  bedroom  in  such  a  way  as  that  thft 
ladies  would  infer  would  result  in  an  injury  to 
tbe  health,  and  possibly  in  the  death  of  the 
invalid — if  he  had  done  that  I  should  hold  that 
he  had  terrorised  his  daughters  inco  signing  the 
^;reement.  Bnb  there  is  not  the  slightett  ground 
for  saying  that  he  did  that.  I  think  tbe  substance 
is  very  well  put  in  the  letter  of  the  20th  March 
1885 :  "  If  I  go  to  my  brother  and  pnt  before  him 
my  moral  t&ims.  he  at  my  instance  will  pass 
over  my  danghters,  or  pass  them  over  to  an 
extent  which  he  would  not  desire  i-eally  to  do 
when  the  matter  is  put  before  him,  because,** 
as  Mr.  Higgins  says  in  his  letter,  "  did  I  name  it 
to  him  he  would,  I  feel  positive,  alter  it.  Some- 
body has  been  assisting  him  in  his  will,  and  there 
is  a  confusion  and  muddle,  and  I  will  see  my 
brother,  who  is  very  affectionate  towards  me, 
who  has  been  ncliing  so  far  as  he  has  been  acting 
under  influence  of  mine  for  the  benefit  of  my 
own  two  daughters,  and  he  will  set  right  the 
mistake."  I  think,  when  one  fairly  looks  at  it, 
that  that  is  the  result  of  the  evidence  on  this 
point.  Then  it  is  said — I  will  go  to  the  document 
now — that  the  statements  in  the  document  itself 
were  not  tine.  The  first  statement^  that  is 
attacked  is  in  respect  to  the  nnoertunty  pre- 
vailing as  to  the  extent.  The  words  are :  *'  In 
consequence  of  the  tmoertainW  pravaUing  to 
what  extent  our  uncle  Joseph  Allen  Higgins  nas, 
under  his  will,  benefited  our  father  Francis 
Higgins.  he  having  b«n  1^^  a^^ggf^^J^t 
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3000Z.  absolnteljr,  we  in  conaideration,"  and  bo  on. 
It  is  said  that  reallj  there  vbs  no  nncertainty, 
Imt  that  the  plaintiff  the  father,  traa  well  awax<e 
what  the  then  state  o{  the  testamentaiy  disposi- 
tions of  hia  brother  was.  I  hold  as  a  matter 
of  fact,  that  it  is  not  so.  First,  these  ladies, 
neither  of  whom  dispnted  this  agreement,  except 
through  their  coansel,  have  signed  the  docn- 
ment  saying  that  uncertainty  did  prevail ;  and 
decidedly,  on  the  plaintiffs  evidenoe,  I  am 
satisfied  that  uncertainty  did  preraiL  He  heard 
nothing  about  the  alteratiion.  I  am  not  girii^ 
th«  words,  bnt  the  sabstanoe.  Tb»  result,  how- 
erer,  was  that  he  did  not  believe  Ms  brother 
conld  have  altered  the  disposition  so  as  to  reduce 
the  interest  given  to  him  to  a  life  iaterest,  I  am 
satisfied,  thraefore,  that  there  is  nothing  in  that 
pc^.  Then  it  was  at  one  time  soggested  that 
there  was  no  consideration ;  but  the  agreement, 
on  the  faoe  of  it,  is  an  agreement  for  rwne,  apart 
from  the  point  that  I  keep  back  for  a  minnte  or 
two.  The  words  are  :  "  "We,  in  consideration  of  our 
father  giving  up  all  claim  to  that  sum,  hereby 
agree  to  allow  him  out  of  the  property,"  and  so 
on.  So  that,  in  this  respect,  it  is  an  agreement 
between  persons  who  are  probable  objects  of  the 
bounty  of  a  testator  that  they  will  come  to  an 
arrangement  between  themselves  an  to  what 
property  they  will  respectiToly  take  under 
the  will.  That,  of  course,  ia  an  agreement 
for  value,  and  no  legal  objectioa  can  oe  takm 
to  such  an  agreement,  as  is  shown,  if  it 
were  necessary  to  cite  anthority,  by  the  case 
of  Beeklay  y.  Ifewland  {2  P.  Wm«.  182),  where 
specifio  performance  of  an  agreement  between  two 
expectant  legatees  to  share  any  gifts  between 
them  was  euioroed  by  Lord  Uacclesfield  on  the 
ground  that  there  was  good  considnration,  and 
Ukat  the  int^t  of  the  testator  was  not  dis- 
appointed thereby,  seeing  that  he  had  not  designed 
to  put  it  out  of  the  I^atees'  power  to  dispose  of 
what  they  should  receive.  But  then  it  is  said 
that  this  part  of  the  agreement  which  I  am  about 
to  read,  and  that  this  kind  of  agreement  is  unlaw- 
ful, because  it  is  contrary  to  the  policy  of  the  law, 
as  being  founded  on  a  oosisideration  of  the  same 
nature  as  the  consideration  for  narria^  brocwe 
bonds  and  tiw  like.  The  |iart  to  whiefa  I  rtSar 
rans  Uma :  **  We,  in  conskLeration  (rf  his  not 
appnxM^ing  our  uncle  on  the  sul^ect  in  his 
present  critical  state."  That,  in  substance,  only 
amonnts  to  this :  The  statement  of  oonsideration 
shown  on  the  document  itself,  and  shown  also  by 
the  evidence,  is  equivalent  to  the  father  saying : 
"  I  shall  go  to  my  brother  and  put  before  him  what 
I  consider  to  be  my  just  clamis ;  and  to  those  I 
believe  he  will  accede.  But,  if  I  remember 
this" — and  this  bad  appeared  throughout  the 
correspondence,  and  this  nad  been  a  suggestion 
made  by  one,  if  not  both,  of  the  husbands — "  if 
Joseph  Allen  Higgins  is  approached  on  this  sub- 
ject he  may  revere  hia  will  altogether,  and  leave 
all  of  you  out."  As  is  put  in  one  of  the  letters, 
he  may  leave  his  property  to  charity,  or  to 
servuits ;  or  he  ma;^  make  no  will  at  all,  which  is 
a  third  altemafeiTe,  in  which  event  the  daughters 
would  ^  nothing.  That  is  why  I  stated  at  the 
beginmng  of  ihis  case  who  the  testator's  next  of 
kin  would  have  been  had  he  died  in  the  then 
exiting  circumstances.  The  result,  therefore, 
was  tlmt  their  father  asked  them  to  come  to  this 
agreement,  as  he  was  not  going  to  see  their  ancle. 


and  not  goii^  to  use  whaA  I  say  on  the  endsooe 
was  hb  legitimate  influence  wiUi  the  testator  for 
the  purpose  of  showii^  that  he  had,  throu^ 
muddle  or  other  confoaiou,  unintentitmally  put 
him  in  a  worse  condition  as  regards  his  testa- 
mentary disposition  than  he  intended.  I  can  see 
nothing  in  the  poli<7  of  the  law  to  prevent  snoh 
a  consideraticxi  being  good.  It  might  be  other- 
wise if  it  were  a  case  in  which  by  any  gloss  there 
was  covered  over  an  intention  of  this  kind :  "  I 
will  go  and  use  all  mj  influence  to  get  yon,  im- 
properly or  otherwise,  a  ^ft  under  the  wiU ;  or  I 
will  go  and  use  influence  m  sodi  a  manner  as  wiU 
be  coercion  against  the  testator  to  ooiwel  lum.  to 
make  a  will  in  &vour  of  someone  else.  In  fact, 
there  are  many  oaseR  which  can  be  put,  and  whioh 
can  only  be  covered  bv  words  not  having  the 
meaning  apparent  on  the  f»oe  of  this  document. 
But,  on  the  &oe  of  this  document,  Mr.  FraaoB 
HlRfpns  says  that  he  will  not  amiroach  his  btotlicr 
in  his  present  critical  state,  una  will  not  go  to  faim 
if  the  daughters  will  agree  to  make  the  proposed 
division.  It  seems  to  me  that  the  case  rwly  falls 
within  the  principle  which  I  h^re  already  men- 
tioned, viz.,  an  agreem^it  by  persons,  who  wen 
not  certain  as  to  what  the  ultimate  teBtameotaiy 
dispositicHi  might  be,  to  divide  the  property 
amwiest  themselves  in  oertain  shana.  I  nun- 
tioned  during  theargomrait  the  case  of  Dtbmtkmm 
T.  Ok  (1  Yes.  sen.  ^75).  which  is  the  011I7  oaae 
having  any  bearing  on  this  point.  Then  a  bond 
was  ordered  to  be  delivered  up  whicb  had  been 
given  in  consideration  that  the  delandanfs  wiCa 
would  make  use  of  the  influence  and  power  tfaat 
she  had  over  one  Thomas  Yeiie,  the  plaintifl^ 
grandfather,  an  old  man  of  eighty-two,  to  induce 
him  to  dispose  of  his  whole  estate  for  Uie  benefit 
of  the  plaintiff,  and  give  security  that  he  would 
not  alter  the  will  he  made  in  the  plaintiff's  favour. 
The  Lord  Chancellor  (Lord  Hardwickn),  in  givnig 
his  ^'udgment,  said  that  the  case  was  new  in 
speoie  as  to  the  bond  itself,  whi<^  was  admitted 
to  be  given  without  any  consideration.  There 
was  no  consideration  in  that  case  for  the 
bond  at  all,  unless  the  -"tfH-ng  use  of  fclie 
ii^uenee  and  power  could  be  regarded  as  m  oon- 
sideration. Tne  Lord  Ghanoeuar  then  said: 
**  That  which  is  innsted  on "  —  that  meaoB 
insisted  upon  as  a  consideration— ^wonld  be 
goinf;  further  than  the  pdicy  of  the  knr  will 
admit,  which  ought  not,  thenfore^  to  prevail ; 
especially  as  the  nandfather  from  his  age  was 
probably  .weak,  and  thence  mon  liable  to  mA. 
mfluence."  TbexL  the  learned  jn^e  explains  the 
ground  upon  which  he  bases  his  ju^ment  as 
being  founded  on  undue  influence.  That  trans- 
action was  ordered  to  be  set  aside  on  those 
grounds—on  grounds  which  are  quite  intelHgifale 
to  me.  But  the  case  differs  in  the  main  &cts,  for 
the  reason  I  have  stated,  from  the  case  before  me, 
where  there  is  no  question  of  using  undue  in- 
fluence with  the  testator.  I  have  mentioned  that 
the  plaintiff,  Ur.  Francis  Htg^ns,  when  in  the 
witness-box  SMd  quite  tmly_  that  fais  famthsr  waa 
in  perfect  possession  dt  his  intelleatoal  twadtisa, 
ana  that  if  he  had  insiBted  nndaly — tiiat  if  he 
used  any  efforts  with  his  brotiwr  to  alter  his  wiD 
— the  brother  would  have  turned  him  oat  of  his 
house  immediately.  I  believe  that.  Ther«  an 
some  TOBsages  in  some  of  Urn  angiy  letten,  whiob 
Mr.  Hig^ins  admits  he  wrote,  wUIA  be  had 
bettco-  not  have  written  he  a9»v~?Hu»lq  may 
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appcKT  to  be  a  little  coonter  to  that.  Bat  I 
■ooepi  that  atatament  from  Ur.  FiwnciB  Hlggins 
the  plainti^  that  aluhoagh  he  had  some 
udhieiiee  with  his  brother,  it  waa  onl^  inflneiioe 
lAieh  he  could  nae  by  tairlj  putting  betoro 
him  the  clainu  of  htmaelf  aod  hii<  d«ightars. 
The  case,  however,  of  Dehenham  t.  Ok  (vhi  tap.) 
vaa.aBlhaTe  already  pointed  oat,  aoaae  in  which 
there  was  an  agreement  to  nae  infioenoa.  Tbe 
Lord  Chancellor  thought  it  was  an  acpwe- 
meot  to  use  nndue  influence.  Bnt.  in  the 
caae  before  me,  it  is  an  agreement  to  abstain 
from  using  iziflaence.  In  that  respect  the 
two  cases  dearly  differ.  I  beliere  I  have  now 
disposed  of  all  the  points  that  were  argued.  I 
hcM,  first,  that  there  is  no  ground  for  saying 
that  there  was  undue  influence ;  secondly,  that 
the  agreement  was  furly  obtained  the  iather, 
and  that  he  has  estabUshed  that  by  his  oridemoe ; 
thirdly,  that  there  is  no  objectimi  to  the  ^eement 
on  the  ground  that  the  consideration  was  ille^, 
or  oontrary  to  public  policy  or  the  like.  I  thmk, 
therefore,  that  the  proper  jadjannent  will  be  to 
giro  efEect  to  the  agreement.  The  plaintiffs  are 
Uiraefore  entitled  to  suoceed  in  their  action.  The 
defendants  Ur.  and  Mrs.  Higgins  must  bear  the 
plaintiffa'  costs,  and  Mrs.  Hill  her  own  costs. 

Solicitor  for  the  plaintifb,  WiUiam  Rogers. 

Solicitor  for  the  defendants,  Mr.  and  Mrs. 
SOgSinB,  Senry  ifoawsU  Daltton. 

Solicitors,  tea  the  defendant  Mrs.  Hill,  Sdward 
DoyU  and  8<m$t  agsnta  for  Taynion  sjid  8otu, 
Gioaoester. 


18  and  19. 
(Before  Kxkxwich,  J.) 
CoBVur  V.  CoLuxs.  (a) 

BUb  *4  BaU  Act  1878  (41  ^  42  Vid.  e.  '^\),  m. 
4  owl  9~-8alt     afcoMsfe—Feador's  Uviy&igU 

fommtnon — Practies— Plsoata;. 

In  Sefi.  1882  Hie  plaint^  and  J.  agreed  in 
icrittng  to  aeO  to  J.  a  wine  merehamPt  htmneaa 
and  stodb-in-frodfl,  ilu  vendora  to  have  a  lim  on 
fh6  bitsinsst  and  ^eets  for  tJie  pun^eue  monsu, 
wMehwosjMya&Ie^  hy  inttahnenta,  bvt  the  whole 
to  ieeome  irnnuditiMy  payable  on  J.'e  hank' 
ntpbsy. 

J.  iooJepoue$non  and  became  iankrvpt  before  pay- 
meni  of  ike  purekam  money.  The  agreement  was 
not  Twittered  as  a  hill  of  sale. 

Held,  thai  the  t§^  of  the  agreemeyit  was  on  abto- 
lute  sals  to  J.  with  a  regrant  to  the  plaintiff  and 
hmself  of  the  chattels  ;  that  the  agreement  uas 
a  biU  of  Bale  within  sect.  4  of  the  Act,  and  was 
Toid  against  J.'s  trustee  in  bankruptcy.  The 
defendant  had  not  pleaded  the  Bills  of  Sale  Act. 
The  Court  considered  thai,  if  the  defendant 
intended  to  rely  on  the  Act,  it  should  have  been 
pleaded,  hut  gave  leave  to  amend  so  as  to  raise 
the  defence. 

JoBBTH  Abraham,  by  his  will,  appointed  hia 
wife  Jane  Abraham,  and  others,  executors  and 
trustees,  and  bequeathed  to  them  all  his  reeiduai^ 
personal  estate,  empowering  them  to  carry  on  his 
OQsineu  of  a  wine  uid  spirit 'merchant  as  thernn 
mentiQned,  and  the  testator  directed  that,  under 
circronatanoee  which  happened,  his  son  John 

(a)  Beportwl  I7  ¥.  OooiD,  Eiq,  BsTtMer«t*Lnr. 
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Abraham  shonld  be  entitled  to  purchase  th» 
said  business,  atock-in-trade,  and  effects. 
will  was  prored  and  the  tmsbi  accepted  hj 
Jane  Abraham  alone  on  the  26th  April  1867. 
Jane  Abraham  died  in  1880,  haring  appointed  die- 
plaintiff  and  the  said  John  Abraham  her  execa- 
tora.  A  snit  had  been  preTioosly  instituted  to 
administer  the  trusts  of  Joseph  Abraham's  will, 
and  the  plaintiff  and  John  Abraham  were  added 
aa  defendants. 

John  Abraham  being  desirous  of  purchasii^ 
the  testator's  business,  an  agreement  was,  wit£ 
the  sanction  of  the  court,  entered  into  on  the 
15th  Sept.  1882,  by  which  the  plaintiff  was  to 
sell  the  business,  stock-in-trade,  and  effects  to 
John  Abraham  on  the  following  terms,  so  far  as 
material : 

John  Abraham  to  purchase  the  goodwill,  stock- 
in-trade,  book-debts,  and  efEects  at  the  sum  (A 

10.3291.  I81.,  with  interest  from  the  90th  Nor. 
1880,  to  be  paid  on  the  flrst  ^stribntifm  of  the 
residnar^  estate  of  the  testator  Joseph  AbnJiam, 
«.«.  (subject  to  certain  liabilities  immaterial  for 
tiie  present  purpose),  the  sums  of  30001.  and 
9000r  were  to  be  retained  oat  of  the  shares  of  two 
others  of  the  testator's  sons,  and  the  balance 
retained  ont  of  the  share  of  John  Abraham. 
JohnAbrahamto  pay  the  outstanding  debts  owin^ 
on  the  30th  Kor.  1880.  The  agreement  then 
contained  a  jiroTision  that  Henry  Isaacs 
Gobum  and  John  Abraham,  or  other  the 
trustees  for  the  time  being  of  the  will  of  the 
said  testator,  shonld  hare  and  be  entitled  to  a  Uen 
or  charge  upon  the  said  business  and  effects 
thereby  agreed  to  be  s^d  for  the  said  sum  of 

10.3292.  ICb.  or  for  so  much  thereof  as  sh3ald 
be  from  time  to  time  remaining  to  be  paid,  and 
for  the  interest  to  accrue  due  thereon  (salnect  to 
the  liabilities  before  mentioned),  and  tfiat  if 
default  shoidd  be  made  in  payment  <^  any  of  the 
said  soTeial  sums  of  30001.,  30001.,  and  4S^I.  ISs. 
and  the  said  interest  at  the  time  thereinbefore 
sppointed  for  payment  thereof  r^pectivelr,  and 
the  same  shonld  not  be  paid  within  one  calendar 
month  next  after  notice  in  writing  to  pay  the 
same  should  have  been  given  to  the  said  John 
Abraham  .  .  .  .  or  if  the  said  John  Abraham 
shonld  become  bankrupt,  or  go  into  liquidation, 
or  componnd  with  his  creditors,  the  whole  of  the 
said  10,3291.  18t.,  or  the  balance  thereof  which 
should  then  remain  then  unpaid,  and  the  interest 
then  due  and  owing  thereon,  should  become  and 
be  due  and.  payable,  and  might  be  recovered  by 
the  trustees  tar  the  time  being  <A  the  will  of 
Jowph  Abraham  hy  action  in  of  the  divisions 
of  ner  Majesty's  High  Court  of  Jastice.  Posses- 
sion waa  given  to  John  Abraham.  John  Abraham 
made  demnlt  in  payment  of  the  porohase  money, 
and  in  Sept.  1885  a  reoeivmg  order  was 
made  against  him  under  which  he  was  adjudged 
bankrupt,  and  the  defendant  was  appointed 
trustee  of  his  property.  This  action  was  brought 
on  the  6th  Feb.  1886,  the  plaintiff  alleging  by  his 
statement  of  claim  thai  the  defendant  had  taken 
possession  of  certain  stock  and  effects,  the  subject 
of  the  said  agreement,  and  had  sold  part  thereof 
and  claimed  to  receive  certain  of  the  book-debts  com- 
prised in  the  agreement,  and  the  plaintiff  claimed 
possession  of  the  property  still  nndisposed  of,  the 
amount  for  which  part  thereof  bad  been  sold,  and 
a  declaration  that  the  plaintiff  was  entitled  to  the 
book-debts  as  against  tfe^itf^f^S^iOOgle 
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The  defendant  pleaded  that  the  effects  and  book- 
debts  were  his  pToperty  as  tmstee  in  buikruptcy 
of  John  Abrahams,  and  that  the  plaintiff  was  not 
entitled  to  any  lien.  AlfcernatiTely,  that  the  said 
effects  and  book-debts  were  in  the  order  and  dis- 
position of  the  bankrupt  by  consent  of  the  true 
owner  at  the  commencement  of  his  bankruptcy, 
under  such  circumstances  that  the  bankrupt  was 
the  reputed  owner  thereof.  The  defence  that 
the  agreement  was  void  against  the  plaintiff 
through  not  having  been  registered  under  the 
Bills  of  Sale  Act  1878  was  not  specifically 
pleaded. 

Barber,  Q.O.  and  Herbert  Reed  for  the  plaintiff. 
J^During  the  earlier  part  of  the  trial  the  defence 
that  the  agreement  was  void  a^gainst  the  plaintiff 
through  not  having  been  registered  as  a  bill  of 
sale  was  not  raised!] 

Warmington,  Q.C.  and  Sidney  Wool/  for  the 
defendant. — ^The  agreement  for  sale  was  a  docu- 
ment expressed  and  intended  to  be  an  assur- 
ance of  personal  chattels,  and  a  document  by 
which  a  right  in  equity  to  a  charge  on  personal 
chattels  was  given.  It  comes,  therefore,  within 
the  definition  of  a  bill  of  sale  under  sect.  4  of  the 
Act  of  1878.  From  the  date  of  the  agreement 
John  Abraham  was  meant  to  be  the  owner  of  the 
chattels,  as  is  shown  1^  the  clause  giving  the 
trustees  a  security  thereon.  Being  in  possession  of 
the  chattels  at  the  time  of  his  bankruptcy  with 
the  consent  of  the  plaintiff,  the  instrument  is  void 
AS  against  the  trustee  in  bankruptcy  by  reason  of 
its  not  being  registered.  We  contend  also  that,  if 
the  agreement  did  not  pass  to  John  Abraham  the 
full  ownership,  it  at  least  conferred  upon  him  the 
disposition  of  the  property  by  consent  of  the  true 
owner,  and  that  therefore  in  that  case  the  chattels 
became  the  property  of  the  defendant  on  the 
-bankruptcy.   They  cited 

Ek  parte  Dale ;  Re  Barker,  1  Back.  365. 

Barber,  Q.C.  in  reply. — The  case  does  not  come 
-within  sect.  8  of  the  Bills  of  Sale  Act  1878.  John 
Abraham  bought  subject  to  the  rights  of  the 
trustees  who  were  selling,  and  the  chattels  were 
not  property  in  his  sole  possession  at  the  time  of 
his  bankruptcy.    The  document  was  an  agreement 

giving  the  vendors  a  vendor's  lien  on  the  chattels 
nt  was  not  a  bill  of  sale  within  the  Act : 

Ex^arte  Watton,  86  L.  T.  Bep.  N.  3.  75 ;  5  Ch.  Div. 

They  referred  also  to 

North  Central  Wtiwon  Company  v.  Manchester, 
Sh^ield,  and  Lincohuhire  Baibway  Company, 
83  L  T.  118,  before  the  Lords  Jnstioes,  Deo.  15, 
1888. 

Kekewxch,  J. — This  case  raises  interesting 
questions  of  law,  uid  all  the  more  so  because  it  is 
of  very  common  occnrrence  for  the  court  to  be 
asked  to  sanction  agreements  for  sale  by  execu- 
tors or  trustees  to  one  of  themselves,  or  to  one  of 
their  ceetuia  que  trust,  not  being  one  of  them- 
selves, and  to  consider  all  the  circumstances.  It 
very  frequently  happens  in  ui  administration 
action,  where  the  party  purchasing  is  entitled  to 
a  considerable  snare  of  the  property  being 
administered,  and  it  is  often  a  matter  of  considera- 
tion whether  it  will  be  sufficient  protection  to  the 
estate  generally  to  take  the  j>urchasing  party's 
share  in  the  property  in  satisfaction  to,  or  as  a 
secnrity  for,  the  property  sold.  It  therefore  ia  a 
matter  of  some  nttle  importance  beiyond  the  case 
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in  hand  to  consider  what  is  the  meuiingof  un 
agreement  like  this  of  the  15th  Sept.  Ira2,  and 
what  is  the  position  oi  the  partiea  under  sach  an 
agreement.  It  seems  that  Joseph  Abraham,  who 
was  a  wine  merchant  at  Bristol,  and  had  amassed 
a  considerable  property,  made  a  will  by  which  he 
gave  his  property  to  three  persons  whom  be 
appointed  executors.  One  of  those  was  his  widow, 
ana  she  alone  proved  the  will  and  accepted  the 
trusts.  By  that  will  he  gave  all  his  business,  and 
the  chattels  and  effects  connected  with  it,  to  the 
trustees,  with  a  direction  that  on  a  certain  event 
happening  bis  sons  were  to  be  at  liberty  to  pur- 
chase the  business  and  the  chattels  and  cfFecrts 
connected  with  it.  The  purchase  money  was  to 
be  ascertained  by  a  valoation  in  the  manner 

Kinted  out  in  the  will,  and  the  trustees,  beyond 
ing  empowered  and  directed  to  sell  to  the  smis, 
were  allowed  by  the  will  to  accept  the  b<md  or 
bonds  of  such  son  or  sons  porchasing  that 
business,  to  secure  payment  of  the  amount  of  such 
Taluations,  or  any  part  thereof,  by  instalments. 
So  that  the  will  clearly  contemplated  a  sale  at  the 
time  mentioned  as  an  out-and*out  sale,  and  with- 
out the  payment  of  a  single  penny  down,  and  also 
contempli^d  that  it  might  oe  desirable  that  the 
purchasers  should  be  let  into  possession  and  take 
the  business  out  of  the  estate,  on  executing  bonds 
for  payment  of  the  purchase  money  by  instal- 
ments. No  doubt  in  that  event  the  trust  estate 
would  have  had  the  benefit  of  a  charge  on  the 
purchasing  son's  share  in  the  estate,  because  the 
will  contemplated  a  sale  before  the  division  and 
distribution  of  the  estate.  Now  what  happened 
was  this.  A  suit  was  instituted  against  Jkne 
Abraham  for  the  administr^ion  of  the  estate, 
and  on  her  death  her  two  executors  (one  of  whom 
is  the  pluntiff  Gobnm,  and  the  other  John 
Abrahun)  were  made  parties  to  that  suit  as  defen- 
dants, and  the  suit  was  thenceforth  carried  on  as 
against  them.  There  was  a  judgment  in  the  suit ; 
there  was  a  manager  of  the  business  appointed ; 
there  was  a  receiver,  and  probably  the  ordinary 
acconnts  were  directed  and  prosecuted  in  chambers. 
That  being  so  John  Abraham,  one  of  the  executors 
of  Jane,  and  in  that  character  one  of  the  leg^ 
personal  representatives  of  the  original  testator, 
and  also  (though  no  trustees  were  actually 
appointed)  one  of  the  trustees,  in  the  ordinary 
sense,  of  the  original  testator's  estate,  happened 
to  be  one  of  the  sons  of  the  original  testator,  and 
therefore  he  was  a  party  to  the  suit,  and  a  party 
to  all  the  proceedings  in  a  character  different  fnnn 
that  of  an  executor  of  Juie  Abraham,  and, 
through  her,  of  Joseph  Abraham,  only.  He  was 
also  tne  person  appomted  manager,  so  th^  he 
filled  several  characters.  Now,  in  1881,  he  com- 
temnlated  buying  tho  business,  and  the  matter 
was  considered  b^  the  court,  necessarily,  becMue 
under  those  circumstances  there  was  no 
power  of  selling  it  out  of  court.  The  matter  was 
considered  by  the  court,  and  ultimately  this  very 
agreement  was  entered  into,  and  settled  and 
executed  under  the  sanction  of  the  coart.  It 
recites  that  he  was  desirous  of  purchasing  this 
business,  and  that  none  of  the  other  sons  were. 
Therefore  he  had  a  right  under  the  will  to  come 
in  and  purchase  the  business;  and  it  was 
intended  that  it  should  be  done  on  the  terms  <»- 
conditions  mentioned  in  the  wilL  That  was  the 
contem]dation  of  the  pBrtieB.^irhougfa  those 
terms  and  conditiouB  Yl^^^^^^^^S^^^ 
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extent,  atill  (perhaps,  as  Ifr.  Barber  says,  rather 
by  way  uf  imposing  other  conditions  than  of 
Inking  any  concession)  the  idea  was  to  carry  cnt 
the  intention  of  tfaq  testator,  and  the  intention  of 
the  testator,  as  I  have  already  mentioned,  was  to 
allow  the  son  or  sons  purchasing  the  business  to 
become  the  absolute  purchasers  and  owners  for 
their  own  benefit.  Then,  those  terms  baring 
been  discussed  and  having  been  embodied  in  this 
agreement,  we  have  in  the  first  clause  an  agree- 
ment, that  in  consideration  of  the  paymentB  to  be 
made  by  John  Abraham,  Coburn,  his  co-executor 
and  co-trustee,  agreed  to  sell  and  assign  to  him 
all  the  bosiness  and  the  goodwill  thereof  and  all 
the  stock-in-trade  and  book-debts — ^putting  him  in 
fact  in  possession  of  the  whole  hnsiness  ox  a  wine 
merchant,  which  had  been  carried  on  the 
testator,  and  by  the  trustees  nnder  his  will  up  to 
that  time.  Then  there  are  provisions  for  the 
payment  of  the  purchase  money.  Kothing 
apparently  was  to  be  paid  at  all  until  the  distribu- 
tion of  the  estate,  but  ultimately  it  was  not 
thonght  sufficient  to  charge  the  purchase  money 
on  ^bn  Abraham's  share  alone,  so  two  of  the 
brothers  came  in,  and  their  shares  were  charged 
to  the  extent  of  3000!.,  those  shares  not  being 
liable  to  any  interest ;  all  that  was  to  be  done  by 
means  of  retainer  out  of  their  shares  in  the  estate, 
and  so  the  court  was  satisfied  that  the  estate 
would  be  secured.  John  Abraham,  in  taking 
over  the  business,  was  also  to  pay  ^1  the  debts 
then  outstanding,  and  he  was  to  indemnify  the 
tester's  estate,  which  otherwise  would  have 
hem  liablenot  only  to  the  debts  contracted  during 
the  testator's  lifetime,  hat  also  to  all  the  debts 
contracted  in  that  period  during  which  the 
trnstees  were  managing  nnder  the  will.  They, 
of  course,  were  entitled  to  be  indemnified  out  of 
the  testator's  estate,  and  John  Abraham  had 
covenanted  and  agreed  to  indemnify  them.  Down 
to  that  point  I  see  nothing  at  all  but  an  ordinary 
agreement  having  regard  to  the  circumstances  of 
the  case,  carrying  out  the  terms  of  the  will  so  far 
as  they  were  applicable  to  the  sale  of  this  property 
to  John  Abraham  for  a  sum,  not  to  be  paid  down, 
but  8u£5ciently  secure,  or  supposed  to  be  sufiS- 
ciently  secure,  and  to  be  paid  at  a  future  time, 
with  the  intention  that  John  Abrahanf  should 
thenceforth  be  the  absolute  owner  of  this  business, 
and  carry  it  on  for  his  own  benefit.  I  think,  if 
the  agreement  had  stopped  there,  there  could  be 
hardly  any  qaestion  tnat  that  was  the  intention. 
But  then  some  further  security  seems  to  have 
been  required,  and  a  security  of  a  special 
character.  It  is  no  doubt  a  security  in  the  nature 
of  a  vendor's  lien,  but  it  is  not  a  vendor's  lien  in 
the  sense  in  which  we  usually  employ  the  term,  as 
a  vendor's  lien  existing  by  force  of  law ;  it  is  a 
vendor's  lien  created  in  express  trains,  with 
reference  to  this  particular  property,  which  was 
a  property  to  which  the  vendor's  lien  as  enforce- 
able against  the  land  would  not  apply.  There  is 
an  express  stipulation  that  Cobnrn,  the  plaintiff 
who  was  one  of  the  trustees  and  who  was  not 
interested  in  the  purchase,  and  John  Abraham, 
the  other  tmstee  who  was  interested  in  the  pur- 
chase, and  was  in  fact  the  purchaser,  should  have 
a  lien  or  chanre  upon  the  said  hnsiness  and  effects 
which  were  sold,  for  the  whole  purchase  money 
and  interest  (snl^eot  to  certain  charges  in  favour 
of  other  persons,  the  executors  of  Jane  Abraham 
and  Mr.  Fiket  who  was  the  receiver  in  the  suit 
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which  it  had  been  agreed  should  stand  in  priority), 
that  they  should  have  a  charge  snhject  to  that  on 
alt  the  business  and  effecte  sold.  Then  it  is 
further  provided  that  if  default  should  be  made 
in  payment  of  those  snms  after  notice,  or,  in  the 
case  of  bankruptcy,  the  whole  sum  should  become 
due  and  the  trustees  might  recover  it  against  John 
Abraham.  It  is  said  thkt  they  may  recover  it  by 
action  in  any  of  the  divisions  of  Her  Majesty  s 
High  Court  of  Justice,  bnt  I  think  the  drafts- 
man must  have  forgotten  that  one  of  the  events 
in  which  it  was  to  be  rpcoverable  was  bankruptcy, 
because,  if  John  Abraham  became  bankrupt,  the 
sum  could  hardly  be  recoverable  in  any  other 
division  of  the  Hi^  Court.  However,  I  do  not 
think  that  is  material  except  as  showing  how  the 
lien  was  proposed  to  be  worked  out  ancTwhat  the 
position  of  the  parties  was.  TXow  the  question  to 
my  mind,  which  has  been  a  question  in  my  mind 
ever  since  I  got  seisin  of  the  case,  is,  what  ia  the 
meaning  of  that  clause  P  If  it  is  to  be  construed 
as  in  any  way  incorporated  into  the  whole  agree- 
ment, and  to  be  read  as  a  sort  of  modification  o£ 
the  absolute  sale,  then  there  would  be  much  force 
in  the  argument  that  there  was  a  trust  not 
intended  to  oe  parted  with,  and  if  there  be  a  trust 
estate  not  intended  to  be  parted  with — that  is, 
parted  with  out  and  out — ^the  trustees  now  repre- 
sented by  the  plaintiff  might  intervene  and  take 
whatever  they  could  find  remaining  in  specie  of 
the  trust  property  and  apply  it  in  satisfaction  of 
the  debt  due  to  the  estate.  That  it  was  intended 
to  give  them  a  lien  which  would  prevent  John 
Abraham  making  away  with  the  property  so  as 
to  defeat  the  security,  so  as  to  enable  nim  to 
convert  the  whole  property  to  his  own  benefit  in 
an  improper  way.  that  is  to  say,  otbemise  than  in 
the  ordinary  course  of  business,  I  think  will  be 
reasonably  clear ;  bnt  was  it  intended  in  any  way 
to  modify  the  otherwise  absolnte  sale  out  and  out 
of  the  business  and  effects  P  At  first  I  thonght 
that  that  was  probtbly  the  meaning  of  the  clause ; 
but  when  I  come  to  look  at  it  again,  and  having 
had  my  attention  called  to  the  whole  terms  by 
Mr.  Warmington,  I  think  that  is  not  the  true 
meaning.  I  think  the  meaning  ia,  as  suggested 
bv  Mr.  Woolf,  that  it  should  be  a  superadded 
coarge  as  if  inserted  In  another  document.  There 
was  not  the  slightest  reason  to  insert  it  in  another 
document,  norwould  that  have  made  the  slightest 
diflorenoe.  bnt  it  is  «  »>od  way  of  looking  at  it. 
This  seems  to  me  to  be  an  independent  charge;. 
I  think  that  the  proper  constmotion  of  the  agree- 
ment read  as  a  wnole— and  I  think  it  must  be  read 
as  a  whole — ^is  that  there  was  an  absolute  out-and- 
out  sale  to  John  Abraham  of  the  whole  property^ 
and  that  then  yon  find  that  by  an  independent 
clause  John  Abrahun  charges  what  is  due  from 
him,  the  purchase  money  and  interest  on  the 
thing  purchased,  so  as  to  give  the  trustees,  the 
vendors,  including  himself,  some  secuiity  for  the 
purchase  money  over  and  above  that  which  is 
ccntoined  in  the  earlier  part  of  the  agreement. 
If  that  be,  as  E  hold  it  to  be,  the  proper  meaning 
and  effect  of  this  clause,  the  remark  immediately 
occurs  to  one  that  it  cannot  be  enforced  in  the 
circumstances  which  have  happened,  that  is  to 
say,  John  Abraham's  bankruptcy,  by  reason  of  its 
being  a  bill  of  sale  within  the  Act  of  1878,  which 
was  the  Act  in  force  at  that  time,  and  wliioh  is 
applicable  to  the  agreemenc.  In  sect.  4  of  the 
Bifle  of  Sale  Act  WTSDt^^,^^;®^^^ 
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msmiruices  of  persona]  ehsttds  which  woald,  I 
think,  cover  this  agreement ;  bnt  I  think  that  the 
words  ivhich  Tea%  tooch  it  are  these:  "Any 
agreement,  whether  intended  cn-notto  be  toUowed 
the  execntion  of  any  other  instroment  by 
icfa  a  rif^t  in  equity  to  any  pcreonal  cbattds 
<r  to  any  charge  or  seonrxty  thereon  shall  be  con- 
fiarred.  It  seems  to  me  that  this  third  clause, 
reading  it  as  I  do,  does  give  tiie  ^stees,  and  wa« 
intended  to  give  the  trustees,  ar^bt  in  equity  and 
«  charve  or  security  on  these  |Murticidar  pereonal 
chattels,  as  and  for  the  pnrpoea  of  securing  their 
debt.  Therefore  it  seems  to  me  to  oome  directly 
and  without  doobt  within  the  meaning  of  tlw 
4th  section.  If  it  is  aim)  within  the  meaning  of 
the  8th  section,  then  the  inslTTunent  is  Toid  as 
•gainst  the  trastee  in  bankruptcy  of  John 
Alsraham.  Then  it  is  suggested  to  me  that  it 
-does  not  can»  within  the  8th  section  because 
there  is  no  person  who  could  make  the  bill  of  sale 
within  that  clause.  One  would  be  very  reluctant 
to  think  that  the  IjegisIatuK  had  made  such  a 
slip  as  to  include  a  bill  of  sale  in  the  4th  section, 
and  then  not  to  include  it  in  the  8th ;  but  to  my 
annd  there  is  no  fonndaticm  for  that  ugnment. 
TIkb  claiue  must  operate  W  in^  of  reservatioe. 
I  sboold  not  have  eapi  eseod  it  in  that  irvj  myself, 
hot  I  accept  Hr.  Barber's  statement  of  it:  it 
•operates  by  way  of  reserrotion.  But  wlmfe  is  tiie 
nature  of  the  tesarvation  P  It  is  the  reservation 
«f  a  right  to  Cobnm  and  Abraham  as  against 
Abraham ;  in  other  words,  it  is  a  grant  by 
Abraham,  one  of  the  parties,  to  Cobnm  and  him- 
adf.  Why  should  he  not  make  snch  a  grsnt 
within  tbe  meaning  of  the  8th  section?  Why  be 
should  not  execute  a  bill  of  sale  of  that  kind,  so 
tiiat  it  might  be  registered  under  the  Act,  and  be 
'void  unless  registered,  I  do  not  at  pivsenfe  under- 
stand. It  seems  to  me  that  John  Abraham  might 
hove  made  snch  a  deed,  and  that  this  is  an  agree- 
ment to  make  such  a  deed,  and  being  an  ^ree- 
jnent  to  make  snch  a  deed,  it  oomes  within  the 
4th  section,  and  therefore  within  the  8th  section, 
ud  I  think  that  n  fatal  to  the  phuntifE^  claim. 
That  bf^ug  BO,  Z  do  not  think  it  neeessuy  to  go  into 
fte  second  defence  rMsed,  as  to  the  reputed  onmer- 
Aip»  because  I  think  John  Abraham  was  himself 
in  that  view  the  absolu^  owner.  To  my  mind 
the  plaintiflfs  case  tails  on  the  ground  I  bare 
wtenttoned.  Now  there  is  a  little  qnestim  abont 
ihe  pleadings,  on  which  I  must  say  one  word.  It 
^tS  occur  tome,  and  it  seems  to  hare  occurred 
to  Hr.  Barber,  that  the  question  of  the  Bills  of 
Sale  Act  was  intended  to  be  raised ;  but  I  must 
confess  it  occurred  to  me,  and  it  possibly  may 
hare  occurred  to  Mr.  Barber,  that  until  it  was 
raised  by  the  defendant  it  was  better  to  be  silent 
and  hear  how  it  conld  be  put  forward,  and  my 
«iim  cogent  reason  for  silence  was,  that  I  saw  no 
Sndieation  on  the  pleadings  that  it  was  intended 
to  be  raised,  thongh  it  had  occurred  to  me  on 
nadntg  the  document.  I  confess,  although  I 
4nik  it  is  open  as  a  men  matter  of  law  on  the 
jpkadings,  according  toihe  present  rules  I  do  not 
tUnk  it  is  a  ronvenient  mode  of  pleading.  The 
'rules  now  provide  tha*,  if  you  wish  to  plead  or 
'relyupon  the  Statute  of  LimitationB  or  upon  the 
Stetnte  of  Frauds  (Order  XIX.,  r.  15),  then  it  is 
to  be  pleaded,  and  I  think  it  would  be  very  con- 
-venient  that  there  should  be  similar  rules  as 
rq^rds  other  statutes.  I  think  there  should 
have  been  notice  on  the  face  of  the  pleadings  of 


[Qi.  Drv. 


this  point,  and,  asllr.  Warmington  is  content  to 
ask  for  leave  to  his  j^eadings  in  tfaafc 

respect,  I  think  it  will  be  desirable  to  do  so,  and 
perh^  Ur.  WooU  will  kindly  introduce  the  few 
necessary  wcids  to  show  that  he  intends  to  raise, 
as  I  have  no  doubt  he  did  intend  to  do^  the  ptaab 
on  the  Bills  of  Sale  Act.  On  that  grooid  I  think 
the  i^aiiitKlFs  ease  fails,  and  tfiaiefaia  tbero 
must  be  judgment  for  the  defendant  wilh  costs- 
Solicitors  for  plaintiff,  Gtjbwm  and  Tovng,  for 
Ahbalt  and  Co.,  Bristol. 

Solicitors  for  defendant,  JfopZer,  TutdaUt  and 
Co.,  far  Sevan  and  Hancock,  wistoL 


QUEEN'S  BENCH  DITISIOM. 

I&mdajf,  JToo.  29, 1886. 
(B^cne  DKfMAir  and  Stbphxv,  JJ.) 

Beg.  on  the  pnwecation  of  Johv  Futousb  v. 
Tiu  Uatok  um  Goaroauioa  ov  thb  Bobocgb 
OT  Bui60K.(a) 

JfanietpaZ  electim  ~  Coaaeiaor — SKgibUi^ — 
Betmn^  oldsraHm— Daly  qf  nturmimg  tiMeor 
LedanHoK  qfmmU  ''/oramUk"-'PiaUcnoliM 
of  name  of  eawdidate  tleeM  -  Tke  BaHat  Act 
1872  (35  4-  36  Viet.  e.  33).  r.  3.  aad  adbed.  1. 
pa&i  1,  rr.  4&,  ^^The  Mmmioival  GorporatUmm 
Ad  1882(^^4t(F£cf.a  50),fls.53,5& 

M  ike  elo»e<^  tke  paUforihe  da^iontf  aeotmeOtor 
for  a  vxKTa  a  borougikf  P.,  one  tf  ik«  hn  earn- 
iKdafor,  ct(j«eted  that  B.,  the  other  nuMi^, 
was  ineligible  on  (he  grxmnd  fftof  he  wag  am 
alderman  of  the  hcrough.  The  returning  agiemr 
eounfod  the  votes,  and  found  that  R.  had  a 
majorittf.  He  eommtmieated  (he  num&an  to  Hut 
•mayor,  not  intending  ther^  to  declare  R.  to 
eiecfed  within  (he  meaning  of  sect.  3  of  the  BtiUoC 
Act  1872  (35  S-  36  Viet.  c.  33),  and  the  mayor 
puhliely  announced  them  from  Uie  stent  ef  this 
tmtlding.  On  the  next  day  the  returning  <#ear 
itKied  a  public  placard  declaring  P.  elected,  and 
P.  made  and  suhacribed  ike  dedaration  required 
6y  aerf.  35  of  the  Municipal  CorporaOont  Act 
1882,  and  cktimei  to  rote  at  a  meetinff  <^  ths 
eoanctZ  The  mayor  having  refused  to 
P.'avole: 

Held,  on  argmnmt  rule  for  mandamue,  fkat 
S.,  being  an  alderman  of  £fte  boroitgh,  iro«  thervby 
rendered  ineligiMe  for  (he  t^ee  of  eouneHlor; 
that  the  declaration  of  the  rmaM  on  the  night  <^ 
the  election  had  no  ^ect ;  (hat  (he  public  notiee 
isaved  by  the  returning  officer  on  the  neat  dof 
was  foUhin  (he  requiremente  of  the  BaUat  Act 
and  the  rules  thereunder  ;  and  that,  P.  he^ 
didy  returned,  amaindamne  muet-ieeue  ctmmuuid- 
ing  Gie  mayor  to  receive  and  count  hia  vote. 

This  was  a  mle  aui  calling  upon  the  mayor  and 
COTpovatiou  of  the  borough  Bangor  to  show 
cause  why  a  writ  man£imu*  Bhonld  not  issne 
commuKung  them  to  receive  and  fxninb  the  vote 
of  John  Fritchard  at  the  meetings  of  the  town 
council  of  Bangor,  he  having  been  duly  dacted  a 
member  <A  tbe  town  council. 

It  i^;>peared  that  on  tbe  23rd  Oct.  last  John 
Fritchard  and  Meshack  Boberts  were  duly  nomi- 
nated, in  writing,  as  candidates  for  tbe  office  of 
councUlm-  for  the  south  ward  c£  the  borough  of 
Bangor,  Meshack  Roberta  being  at  that  time  an 

,  («>  Beported  tar  Jnwrs  Sam,  Eaq^  Ihi  illi  ■!  las 
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alderman  of  the  borough,  ma  office  which  he  ocm- 
txuoed  to  hold  nn^  the  9th  Not.  following. 

On  the  2Sth  Oct  the  mayor  attended  at  the 
council  chamber  in  accordance  with  the  dth  rule 
«f  pturt  2  of  the  3rd  schedule  of  the  Monioipal 
Oovporations  Act  1882  (45  A  46  Vict,  c  50)  to 
decide  on  the  validity  of  every  objection  made 
in  writing  to  a  nomination  p^>er,  and  John 
PHtchard  then  attended  in  pencm  and  dnlj 
objected  in  writing  to  the  validity  of  the  nomi- 
nainon  paper  of  Meeheck  Boberts,  on  the  ground 
that  he,  being  an  alderman  of  the  borough,  waa 
ineligiUe  lor  the  ot&oB  of  cooncillbr.  The  mayor 
ilureapon,  fay  a  dedidoit  given  in  writing,  ais- 
alknrad  the  objection. 

On  the  2nd  Nov.  the  election  took  place,  an 
alderman  of  abB  boroogh  faeing  dnly  aasigned  as 
letnming  offloer.  At  the  doae  of  the  poll,  the 
faaUot  boxes  were  t^va  to  the  Haaonio  Hall  in 
the  borutigfa,  and  die  votes  were  ibm  eoonted  by 
the  retoming  officer. 

Both  before  the  oommancement  of  the  oonnting 
and  daring  its  progress  John  Pritchard  objected 
to  the  returning  officer  that  Meehack  Boberts  was 
disqualified  from  being  elected,  on  the  ground 
that  be  was  an  alderman  of  the  borongh,  and 
claimed  himself  to  be  elected. 

At  the  close  of  the  oonnting  it  was  found  that 
171  votee  had  been  given  for  Aoberts,  and  151  for 
Pritchard.and  the  retoming  officer  vrarfoally  stated 
these  numbers  to  the  mi^r,  who  then  pi-oceeded 
to  the  steps  lea^ag  up  to  the  door  of  the  building 
and  pablicly  announced  them. 

On  the  next  day  (Nor.  3)  the  retumuig  officer, 
having  conndered  and  taken  legal  advice  on  the 
objection  made  by  Pritchard  to  the  qualification 
cf  Boberts,  issued  a  pablio  notice  formally 
dedaring  that  Pritchard  was  duly  elected  as 
Qooncallor  for  the  south  ward,  on  the  ground 
that,  Boberts  being  an  alderman  of  the  borough, 
the  votes  given  for  him  were  invalid. 

On  the  same  day  the  town  clerk  of  the  borongh 
salt  Pritchard  a  notice  informing  him  that  he 
had  been  elected,  and  staUng  the  time  and  place 
at  which  ha  might  make  the  declaration  required 
Inr  the  Knnioipal  Gormrations  Act  1882  (45  &  46 
VictL  c.  SO),  B.  35 ;  and  on  the  same  dav  Pritchard 
attended  at  the  town  clerk's  office,  and  made  and 
anbecribod  the  said  declaration. 

On  the  9th  Nov.  Pritchard  attended  a  meeting 
of  the  council,  when  the  mayor  refused  to  receive 
and  count  his  vote. 

On  the  same  day  Boberts  made  and  subscribed 
the  declaration  required  1^  the  Htmicipal  Cor- 
porations Act  1882  (45  &  4dyict.  c.  50),  s.  35,  and 
the  mayor  received  and  counted  his  vote. 

Aitehard  thereupon  obtained  a  rule  nisi  calling 
imon  the  mayor  and  corporation  to  show  cause 
wny  a  writ  of  mandamwa  should  not  issue  com- 
laanding  them  to  receive  ai^  count  ^tohard's 
vote  at  she  meetings  tA  the  oounoil ;  and  this  waa 
the  rnliB  which  now  came  on  for  argnmeait. 

JL  S.  Wright,  for  the  Mayor  and  Corporation, 
Aowed  eanae  against  the  rule. — ^This  applica- 
tion is  misconceived^  as  maadamus  will  not  lie 
for  the  Dorpose  of  filling  an  office  which  is 
already  oa  facto  full.  The  only  remedy  in  such 
•  ease  is  by  quo  warraiUo.  In  the  case  of  Froti 
v.  The  Mayor  cf  Gkeater  (5  E.  A  B.  531 ;  25 
L  J.  61,  Q.  B.)  Campbell,  C. J. :  saya  "  The  return 
shows  tMt  an  election  was  '  duly  held  *  at  a 


time  when,  at  any  rat^  there  was  a  vacan^.  And 
it  alleges  that  Smith,  being  duly  qnalined  and 
duly  ^cted,  accepted  the  (mce  of  councillor  and 
made  and  subscribed  the  declaration,  and  does 
s^iill  hold  and  continue  in  that  office,  wherefore 
the  office  is  full  of  him  .  .  .  and  it  is  a  clear 
point  ia  municipal  law  that  where  a  man  is  bond 
fide  in  office  his  title  is  not  to  be  tried  by 
moMdamus,  bnt  b^  qyko  wurrcmto"  [Dehman,  J. 
— ^Is  not  the  question  whether  Roberta,  being  an 
alderman  at  the  time^  was  an  eligible  candidate 
tor  the  oonncilP]  Even  if  he  were  ineligible, 
mandamua  does  myt  lie,  the  proper  mode  of  ques- 
tioning the  election  being  by  quo  warranto. 
[Denxak,  J.— Gould  Uie  mayor's  decision  as  to 
the  validitjr  of  the  nnnination  paper  have  been 
questioned  in  any  way  PI  No ;  by  the  14th  role  of 
part  2  of  the  3ra  schedule  of  the  Municipal  Cor- 
porations Act  1882  (45  &  46  Vict.  c.  50).  the 
decision  of  the  major  disallowing  an  objection  ia 
finaL  Secondlv,  assuming  that  Roberta  was 
ineligible  as  oeing  an  alderman,  Pritchard 
cannot  be  held  to  have  been  elected,  because  the 
mere  fact  that  the  electors  knew  that  he  was  an 
alderman  is  not  sufficient  to  prove  that  their 
votes  were  thrown  away  : 

Reg.  r.  UuMainr,  Sc.,  tf  ZMbMbwry,  18  L.  T.  Bep. 
K.  B.  851 ;  Ii.  Bflp.  8  Q.  B.  889. 

[Dnnua,  J. — When  did  Boberts  vacate  the 
office  of  alderman  P}  His  term  of  office  expired 
on  the  9th  Nov.,  immediately  after  the  election 
dt  mayor  and  before  the  election  of  aldermen  : 
(the  Municipal  G(»porations  Act  1882,  as.  60 
and  61.)  In  Reg.  v.  Mayor  ^c,  <^  Tewkaburu, 
at  the  ejection  of  town  councillors  in  a  boronpn 
not  divided  into  wards,  there  were  four  vacancies 
and  five  candidates.  B.,  one  of  the  four  who 
had  a  majori^  of  votes,  was  the  mayor,  and 
acted  as  returning  officer,  and  was  therefore 
incapable  of  beine  nlected,  and  it  waa  held  that 
the  mere  knowledge  on  the  part  of  the  electors 
who  voted  for  B.  tnat  he  was  mayor  and  return- 
ing officer  did  not  amount  to  knowledge  that  he 
was  disqualified  in  point  of  law  as  a  candidate ; 
and  therefore  their  votes  were  not  thrown  away, 
so  as  to  make  die  electimi  6tU  on  the  fifth  canu- 
date.  Thirdly,  Boberts  was  not  rendered  in- 
eligible for  the  office  of  cooneiUor  hy  reason  oi 
his  being  a  retiring  alderman.  In  Reg.  v. 
Goaim  (3  £.  B.  249)  this  was  assumed  without 
authorUy  and  withont  ai^[ament,and  that  case  is 
therefore  no  authority  for  the  proposition.  All 
that  Lord  Campbell,  C.J.  says  on  the  pmnt  is, 
"  Blake  was  an  alderman,  and  therefore  ineligible, 
and  that  fact  was  known  to  the  electors,  and 
this  judgment  deals  with  other  points.  It  does 
not  even  appiear  that  Blake  was  a  retiring  alder- 
man, as  is  the  case  here.  [Dbkmah,  J. — Was 
there  any  act  which  he  could  have  been  called  on 
to  do  as  councillor  before  his  term  of  office  as  an 
alderman  ezpiredP]  No;  he  did  not  come  into 
office  as  &  counciUor  nntil  after  the  eleofcion  o£ 
ma^or,  which  is  the  last  business  in  which  a 
retiring  alderman  <xn  take  part.  [IStefheit,  J.— 
If  we  are  of  opinion  that  Booerts  was  disqualified 
as  an  alderman,  does  the  Tewkeaburj/  case  apply  P 
Is  not  the  point  here,  which  was  the  real  deoum- 
tion  of  the  result  of  the  election  ?}  Pritehard 
cannot  be  elected,  because  the  votes  given  for 
Boberts  were  not  thrown  away.  In  Reg.  v.  Coakt 
there  was  express  notice  to  all  tl^  electors,  here 
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there  was  no  Bnfficient  notice ;  and  in  Reg.  v. 
Teiokethury  {ubi  mp.),  Lnsh,  J.  says  :  "  It  is  a 
very  different  question  whether  we  are  to  Bay 
now  that  the  candidate  who  was  in  the  minority 
is  to  he  declared  dnly  elected,  and  that  those 
persona  who  voted  for  Blizard  must  be  taken  to 
be  in  the  same  position  as  if  they  had  not  voted 
at  all,  merely  because  they  knew  the  fact  from 
which  hy  construction  of  law  the  disqualification 
fu-ose.  Therefore  I  am  of  opinion  that  the 
mandamua  cannot  issoe."  The  returning  officer 
had  no  power  to  decide  this  question  of  qualifica* 
tion.  In  Reg  v.  Ledgard  (8  A.  &  E.  535) 
Ptetteson,  J.  saya  (p.  545) :  "  It  the  retnming 
ofBcer  were  to  take  it  on  himaeU  to  decide  on  the 

rlification,  no  better  mode  of  fraud  eonid  be 
iaed,  for  he  might  assume  the  want  of  qualifi- 
cation f>nd  put  the  borough  to  a  quo  vnarranio. 
The  Act  (5  &  6  Will.  4,  c.  76)  studiously  makes  the 
retarning  officer  ministeri^  for  the  purpose  of 
enmming  np  the  votes  and  deciding  the  par^ 
who  has  the  greatest  number  to  be  elected.  It  is 
no  business  of  his  whether  the  candidate  be 
qualified  or  not.  I  do  not  know  that  he  would 
be  bound  to  notice  his  not  being  on  the  burgess 
roll."  [DEWA.N,  J. — Suppose  the  returning 
qfiBcer  returned  an  alien.  Would  the  mayor  be 
Iwund  to  take  his  vote  P]  He  could  not  seat  the 
o!;ber  candidate.  In  Reg.  v.  The  Mayor,  ^c,  of 
Leed*  (11  A.  &  £.  512)  there  was  a  second  pnbli' 
cation,  and  the  court  held  it  void,  the  person 
first  declared  to  be  elected  being  ds  fado  in  the 
office.  No  declaration  is  necessary  in  a  mimicipal 
election.  It  is  the  fact  of  the  majority  of  the 
rotes  which  determines  the  elwtion. 

Wmu,  Q.G.andJiranAaa,fbrHeBhach  Roberts, 
did  not  argue. 

Sir  Senry  Jamea,  Q.C.,  M^Inbure,  Q.C.,  and 
it.  Douglas  for  John  Pritchard. — The  returning 
officer  nas  made  one'  return  only,  declaring 
Pritchard  elected,  (a)  and  if  wrong  that  return 

(o)  The  anrmnent  tamed  to  agreat  extant  on  the 
following  Btatntory  pToviiiona : — The  !i8th  Notion  of  the 
Mnnioipal  Corporationa  Act  1882  (45  &  46  Yiot.  o.  50), 
provides  :  *'  If  an  election  of  ooonoillorB  is  oonteated, 
the  poll  shall,  an  fur  u  oironmstanoes  admit,  be  oon- 
dnoted  as  the  poU  at  a  oonteated  parliamentary  election 
is  by  the  Ballot  Aot  1872  directed  to  be  condnoted.  ud, 
rabject  to  the  modifloationB  expressed  in  part  8  of  the 
3rd  Bt^ednle,  and  to  the  other  prorisionfl  of  tiiis  Act,  the 
provisions  of  the  Ballot  Aot  1972,  relating  to  a  poll  at  a 
parliamentary  election  (inolnding  the  provisions  relating 
to  the  duties  of  the  retnnunfl-  officer  after  the  close  u 
the  poll)  shall  apply  to  a  poU  at  an  elootion  of  oonn- 
<dUorB."  The  Srd  schedule,  part  3,  r.  6,  provides  that 
**  no  return  shall  he  made  to  the  Clerk  of  the  Crown  in 
<Jhan06ry." 

The  Ballot  A«t  1873  (86  A  38  Tiot.  o.  8^,  s.  2.  pro- 
vides (pur.  3):  "After  the  doee  of  a  poll  the  bdlot 
boxes  shall  be  sealed  up,  so  as  to  prevmt  the  intro- 
dnotion  of  additional  ballot  papers,  and  shall  be 
ti^en  charge  of  by  the  retnming  officer,  and  that  officer 
■hall,  ia,  the  presence  of  snoh  a^^ts,  if  any,  of  tiie  can- 
didates as  may  be  in  attenduioe,  open  the  ballot  boxes, 
and  ascertain  the  rssolt  td  the  poll  by  cormting  the 
votes  given  to  each  candidate,  and  shall  forthwith 
declare  to  be  elected  the  candidates  or  candidate  to 
whom  the  majority  of  votes  have  been  given,  and  re* 
turn  their  names  toUie  CAvA.  of  the  Crown  in  Chancery. 
The  deoirion  trf  the  retarning  ofioer  as  to  any  questioii 
arising  in  respect  of  ai^  ballot  paper  shall  be  final,  sub- 
ject to  reversal  cm  petition  qaestioninfr  the  election  or 
return."  ^e  45th  and  46th  rules  of  uie  1st  "ohednle, 
iwrt  1,  provide  :  "  45.  The  returning  officer  shall, 
as  soon  as  possible,  give  pablio  notice  of  the  names 
.  of  tiie  candioatea  elened,  and,  in  the  case  of  a  oon- 


must  be  set  right  by  petition  or  quo  warranto, 
and  until  that  is  dcme  the  wajar  is  bound  to 
receive  his  vote  as  a  duly  elected  oonncillor.  Tha 
mayor  has  no  power  to  exercise  any  judicial 
function  for  the  purpc^  of  setting  right  the 
mistake,  if  one  exists.  By  the  53rd  section  of 
the  Municipal  Corporations  Act  1882,  "At  an 
election  of  councillors  for  a  whole  borough  the 
returning  officer  shall  be  the  mayor;  at  an 
election  for  a  ward  the  returning  officer  shaJl 
be  an  alderman  assigned  for  that  purpose 
by  the  council  at  the  meeting  of  the  ninth 
ot  November."  The  maycn**  therefore,  had 
nothing  whatever  to  do  with  makinc  the  retam 
in  the  case  of  a  wutl  election,  bat  we  returning 
oS&oer  appointed  according  to  the  Aot  alone  has 
the  power  to  declare  any  candidate  elected.  The 
objections  to  nominations  which  the  mayor  has  to 
decide  under  sched.  3,  part  2,  r.  9  (a)  are  merely 
objections  to  the  form  of  tjie  papers,  and  the 
mayor  could  not  go  into  the  question  whether  » 
person  was  an  alderman,  or  policeman,  or  had 
paid  his  rates,  and  he  was  therefore  boand  to- 
find  in  favour  of  the  validly  of  the  nomination 
paper  nominating  Roberta : 

EovB9M  and  Pierce  v.  Turner  and  WriAt,  35  L.  T. 
Eep.  N.  S.  58;  1  C.  P.  Div.  670. 

By  the  58tli  section  of  the  Municipal  Corpora- 
tions Act  1872  the  provisions  of  the  Ballot  Act 
1872  (35  &  36  Vict.  c.  33),  relating  to  a  poll  at  a 
parliamentary  election  (including  the  provisions 
relating  to  the  duties  of  the  returning  officer  after 
the  close  of  the  poll),  shall  apply  to  a  poll  at  an 
electiim  of  conncillors,  bat  by  the  Unnioipal  Cor» 
porations  Aot  1878,  sohed.  3,  part  3,  r.  6,  and  by 
the  Ballot  Aot  187!^  s.  20.  snb-sect.  &,  it  is  pro- 
vided that  no  retam  shall  be  made  in  monictpal 
elections  to  the  Clerk  of  the  Crown  in  Chancery. 
The  provision,  therefore,  to  that  efFect  in  tne 
2nd  section  of  the  Ballot  Act  1872  is  not 
applicable,  but  otherwise  the  duties  of  the 
retnming  ofScers  are  contained  in  that  section* 
and  in  sohed.  1,  part  1,  rr.  45,  46  of  that  Act. 
[Denhav,  J.  —  The  2ud  section  says,  "  shall 
forthwith  declare  to  he  elected  the  candidate  to 
whom  the  majority  of  the  votes  have  been  given.**3 
Those  words  mean  "the  majority  of  the  votes 
which  are  in  his  judgment  1^1."  The  45th 
and  46tfa  rales  of  the  schedule  declare  pabltc 
notice  only  to  be  necessary,  and  this  was  duly 
given  by  the  returning  officer  in  this  case.  Tlie 
case  of  Reg.  v.  Owens  (2  E.  &  E.  86)  shows  that  the 
functions  of  the  TBtnminff  officer  ue  judicial,  and 
not  merely  ministerial,  and  also  that  the  mayor  has 
no  authority  to  make  a  return  in  the  ward  where 
he  is  not  the  retnming  officer.  Crompton,  J. 
there  says :  "  I  do  not  think  that  the  duty  of  the 
mayor  as  returning  officer  is  simply  ministerial  i 
he  haa  sometimes  to  exercise  judicial  fuactions 

tested  election,  of  the  total  namber  of  votes  given  for 
each  candidate,  whether  eleoted  or  not.  46.  Where 
the  retarning  officer  is  required  or  anthorised  by  this 
Aot  to  give  any  public  notice,  he  shall  carry  waeh 
requirement  into  effect  by  advertisements,  plaoaida, 
handbills,  or  euoh  other  means  as  he  thinks  best  calea> 
lated  to  aflwd  information  tothe  eleotozs." 

(a)  The  Mimicipal  Corporatkms  Aot  1B8S  (45  ft  40 
Tiot.  c.  50),  sched.  3,  part  2,  r.  9,  proridea  that 
ma7or  shall  attend  at  the  town  hall  on  tiie  day  next 
after  the  last  day  for  delivery  of  nomination  papers  for 
a  sufficient  time,  between  the  hours  of  two  and  tour  in 
the  afternoon,  and  shall  decide  on  the  validi^  of  vftxj 
objeotion  made  in  writing  to  a  nomiaa^ftjp^^g 
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<tf  oonmdenble  importattoe.  .  .  .  The  iiut<yor 
n  eligible  where  he  is  not  retnniiiiff  ofBoer ;  as 
for  instance,  where  a  borough  is  cuTided  into 
wards,  in  a  ward  where  he  is  not  returning 
officer."  Here  the  mayor  read  out  the  nnmbeni 
for  the  convenience  ot  the  public,  but  the  reading 
of  the  numbers  wan  not  the  public  notice  by  the 
returning  officer  under  the  45th  and  46th  rules, 
which  is  to  be  carried  into  effect  by  advertise* 
ments,  placards,  or  handbills.  The  return  under 
those  rules  was  duly  made  ou  the  next  day  by 
the  returning  officer.  He  returned  Pritchard  as 
duly  elected,  and  the  mayor  cannot  go  behind  the 
return  of  the  official  duly  assigned  to  make  the 
return,  and  refuse  to  take  his  vote  on  the  ground 
that  he  himself  having  nothing  to  do  with  it,  had 
read  out  certwn  numbers  on  the  night  of  the 
election.  The  cases,  therefore,  cited  as  to  quo 
warranto  being  the  proper  remedy  when  m  office 
IB  already  defiicto  full  do  not  apply,  because  here 
the  office  is  not  fall  of  Boberts,  but  of  Pritchard, 
and  the  mayor  having  refused  to  reoeiTO  his  vote 
at  a  meeting  of  the  council,  mandamw  is  the 
proper  remedy  to  compel  the  mayor  to  do  so. 
[Denilut,  J. — Do  not  the  2nd  section  of  the  Act 
and  the  46th  rule  of  the  Ist  schedule  part  1,  apply 
to  different  things  P  The  section  says  the  return- 
officer  shall  open  the  ballot  boxes,  and  ascer- 
tam  the  result  of  the  poll  by  counting  the  votes 
given  to  each  candidate,  and  shall  "  forthwith 
declare  "  to  be  elected  the  candidates  or  candidate 
to  whom  the  majority  of  votes  have  been  given. 
The  45th  rule  says :  "  The  returning  officer  shall 
as  Boon  as  possible  give  public  notice  of  the 
names  of  the  candidates  elected."  Can  a  return- 
ing officer  first  "  forthwith  declare "  one  candi- 
date to  be  elected,  and  then  "  give  pnblio  notice** 
that  another  has  been  elected  P]  There  was  no 
declaration  by  the  returning  officer  on  the  even- 
ing of  che  election.  [Denhan,  J. — Tnen  did  he 
"  forthwith  declare  "  a  candidate  elected  P]  If 
he  failed  to  do  something  "  forthwith  "  which  it 
was  his  duty  to  do  forthwith,  that  would  not 
invalidate  the  election.  His  breach  of  duty  could 
not  disenfranchise  the  constituency.  The  return- 
ing officer  never  declared  Boberts  elected.  As 
to  the  ineligibility  of  an  aldermiui  for  the  office 
of  town  councillor  Beg.  v.  Cooks  {uhi  mp.)  is 
conclusive.  The  case  of  R.  v.  The  Mayor,  ^c,  of 
Winehetter  (7  A.  &  £.  215}  was  also  cited. 

BxsHAN,  J. — am  of  opinion,  upon  the  whole, 
althon^h  X  am  by  no  mm&a  free  from  doabt  upon 
the  point,  that  this  rale  slunild  be  made  abeolute. 
It  would  have  been  more  Batia&uitory  if  the  ques- 
tion conid  have  been  tested  in  some  other  way  ; 
but  as  a  question  of  right  is  involved,  the  better 
oonree  is,  1  think,  that  we  should  give  judgment 
at  once  in  accordance  with  our  view  of  the  case. 
Thra-e  is  a  considerable  difficulty  in  arriving  at 
the  true  construction  of  the  statutes  which  have 
been  discussed,  for  it  is  difficult  to  find  ont  how 
Hi  it  was  the  intention  of  the  Legislature  that 
the  provisions  of  the  one  should  be  incorporated 
with  the  other.  The  two  Acts  in  question  are 
the  Ballot  Act  1872  (35  &  36  Vict.  c.  33)  and  the 
Honicipal  Corporations  Act  1882  (45  &  46  Vict. 
0.50),  and  the  case  arises  under  these  circam- 
BtonoeB :  In  October  last  Mr.  Boberts  was  one  of 
thealdermen  of  theboronghof  Bangor,  and  being 
so,  we  think  it  follows  that  he  was  ineligible  for 
the  office  of  town  conndllor.  There  is  perhaps 
no  direct  decisuui  upon  the  point,  bat  I  cannot 


but  think  that  the  decision  in  Beg.  v.  CoaJiB  (ubi 
sup.)  gora  a  very  long  way  in  that  direction,  and 
we  must,  I  think,  hold  in  the  present  case  that 
the  law  is  so.  Boberts,  however,  was  nominated 
as  a  candidate,  and  the  election  came  on  and  had 
to  be  conducted  in  accordance  with  the  provisions 
of  the  Ballot  Act  1872  and  the  Muaicioal  Cor- 
porations Act  1882.  Now  I  find  great  difficulty 
in  placing  a  proper  construction  on  two  of  the 
clauses  which  I  hnd  in  the  Ballot  Act  1872 — viz., 
the  3rd  paragraph  of  the  2nd  section  and  the 
45th  rule  of  part  1  of  the  let  schednle.  The 
3rd  paragraph  of  the  2nd  section  provides  that 
"  after  the  close  of  the  poll,  the  ballot  boxes  shall 
be  sealed  up,  so  as  to  prevent  the  introduction  of 
additional  ballot  papers,  and  shall  be  taken  charge 
of  bv  the  returning  officer,  and  that  officer  shul 
in  the  presence  ox  snch  agents,  if  any,  of  the 
candidates  aa  may  be  iu  attendance,  open  the 
ballot  boxes  and  ascertain  the  result  of  the  poll 
by  coanting  the  votes  given  to  each  candidate, 
and  shall  forthwith  declare  to  be  elected  the 
candidates  or  candidate  to  whom  the  majority  of 
votes  have  been  given."  I  am  of  opinion  uiat 
the  facts  disclosed,  and  not  substantially  in  con- 
flict, do  not  make  out  a  proper  declaration  th^t 
Boberts  was  elected.  What,  then,  really  occurred? 
The  question  having  been  raised  and  largely  dis- 
cussed as  to  whether  Boberts  was  ineligible  by 
reason  of  his  being  an  alderman,  the  returning 
officer,  to  whose  notice  the  question  had  been 
brought,  first  counted  the  votes,  and  found  that 
171  had  been  given  for  Boberts  and  151  for 
I^itchard,  the  other  candidate,  and  at  that  time, 
as  an  olfaction  to  the  eligibility  of  Boberts  had 
been  brought  to  his  notice,  he  deliberately  le- 
frained  from  making  any  declaration  of  the  result 
of  the  election.  It  was  his  dnty  to  "forthwith 
declare"  the  result,  but  he  did  not.  On  the  night 
of  the  election,  therefore,  there  was  no  declaration 
of  the  result,  but  on  the  next  day  the  returning 
officer  took  legal  advice,  and  by  placard  declared 
Pritchard  to  be  duly  elected.  Now,  if  an  inquiry 
were  duly  set  on  foot  before  the  proper  tribunal  as 
to  whether,  upon  the  true  construction  of  the  Act 
and  rules,  that  was  a  proper  declaration  that 
Pritchard  was  elected,  and  as  to  what  was  the 
effect  of  the  returning  officer  departing  from  the 
regulations,  very  serious  questions  might  perhaps 
be  raised,  and  it  would  have  to  be  decided  what 
length  of  time  the  words  "  forthwith  "  leaves  to 
the  returning  officer  before  he  makes  a  declara- 
tion of  the  result  of  tho  election.  For  the  pnr- 
posea  of  this  application,  however,  we  are  clear 
that,  as  &r  as  Booerts  is  concerned,  there  was  no 
declaration  of  his  election  coming  within  the 
meaning  of  the  regulations,  but  the  returning 
officer,  on  the  contrary,deliberately  refrained  from 
making  such  declaration.  On  the  following  day 
the  returning  officer  caused  to  be  printed  a 
placard  declaring  in  terms  that  John  Pritchard 
was  duly  elected  an  councillor,  and  thereupon 
Pritchard  took  the  necessary  steps  to  qualify 
himself  to  sit  and  vote  as  a  councillor.  Having 
done  so,  he  appeared,  there  being  no  petition 
or  proceedings  by  quo  warranto  queKtioning  his 
return,  and,  as  the  first  person  who  had  done 
the  necessary  acts  entitling  him  to  act  as  a 
councillor,  cwimod  to  be  entitled  to  vote,  and 
tendered  his  vote.  The  mayor  then  took  upon 
himself  to  deny  that  right.  I  am  of  opinion  tnat 
i  in  doing  80  the  mayor  Wj^nl^.^nQ^p^fl^ 
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had  no  riflbt  to  dedue  Boberta  eleefeed  contraiy 
to  the  only  declMatioa  which  he  hod  reoeived 
from  the  retarning  officer.  The  mayor's  poBition 
18,  that  when  he  went  on  to  the  steps  of  the  hall 
and  pnblicl^  annonooed  Boberts  to  oe  elected,  he 
did  so  haviz)^  been  famished  with  the  nombers 
by  the  returning  officer ;  bnt  it  appears  that  the 
returning  officer,  when  he  save  the  nambera  to 
the  mayor,  used  language  which  warned  him  that 
he  did  not  give  those  numbers  ss  a  return.  I 
think  that,  upon  the  facts,  it  cannot  be  said  that 
the  mayor  made  that  dedaratioa  as  the  month- 
piece  of  the  returning  officer.  On  the  contrary, 
he  did  it  without  authority,  and  the  declaration 
had  no  effect,  tiie  retarning  officor  being  by  rake 
45  A  46  of  ached.  l,part  1,  of  tdie  BaUofe  Aot  1878. 
the  proper  person  to  make  it.  The  45th  mle 
aaya :  "  The  returning  officer  shall,  as  soon  as 
possible,  gjve  public  notice  of  the  names  of  the 
oandidates  elected."  I  think  that  that  is  an  in- 
convenient rule,  because  it  gives,  as  it  were,  a 
Zooms  pamUntim  to  the  returning  officer,  of  which 
he  in  this  case  took  advantage,  whereas  the  in- 
tention  of  (he  statute  clearly  was  that  the  declara- 
tion should  be  made  forthwith.  I  am  not,  bow- 
ever,  prepared  to  say  that  the  conrse  taken  by 
the  returning  officer  was  illegal.  There  being 
then  a  declaration  in  favour  of  Fritchard,  and 
that  declaration  being  given  in  time  according  to 
the  regulations,  and  Fritchard  being  duly  quali- 
fied, and  having  claimed  to  take  ms  place,  the 
mayor  had,  in  my  opinion,  no  ri^t  to  set  aside 
tint  deolwation  and  to  distmow  the  Tote  of  a 
person  duly  deolared  to  have  hoea  elected  1^  the 
nAaming  offioer.  The  applicant  has,  I  think» 
made  oat  his  right  to  a  nMmdanKW,  and  there 
will  therefore  be  a  mis  absolate  for  a  MoiHiamiu 
toissae. 

Stbphjbv,  J. — am  of  the  same  opinion. 

Rule  ahsolute. 

Solicitors  for  the  prosecutor :  Bel/rage  and  Co., 
for  B.  8.  Chamheriain  and  Co.,  Llandudno. 

Solicitors  for  the  Mayor  asid  CorponUion  of 
Bangor,  Simpson,  Samimondt  and  Co.,  for  R.  H. 
Fritehard,  Bangor. 

Solicitors  for  Mr.  Boberts,  Blotamt  and  EUuon, 
tar  ff.-S.  Boherta  and  £o&erfo,  Bangor. 


Tneaday,  Nov.  30. 
(Before  Divhav  and  Hawkhts,  JJ.) 
Saul  abd  othbbs  v.  The  Wigioh  Buul  Saxitast 
AuTHOurr  ajtd  thb  Chubchwaumus  akd  Ovbr- 

SEEBB  or  THE  FOOS  OT  IHB  FaEISH  OP  BOTHBSS- 
QH-SOLVAT.  (a) 

Bating  —  JSaraZ  mtniian/  anUkori^  —  "  fecial 
emmuet" — Bsfrospeettvs  rate —  Ptiblvs  SeaUh 
Act  1875  <38  ^  30  Fief.  o.  55),  ».  229, 230, 

Behoeen  1874  and  1879  £&e  parUh  of  B.  and  olker 
paruheM  in  the  W.  union  imts  eewered.  The 
treaturer  qf  the  W.  rural  tamtary  tMuihority, 
having  no  "  tpecicd  esepenae "  funda  in  hand, 
paid  the  money  out  of  the  common  fund  of  the 
WHOn,  of  which  also  he  woe  the  treaeurer,  the 
amounte  paid  being  poeted  in  the  rural  ganitary 
aiUhority^a  ledger  to  hie  credit.  In  1879  tJie 
sum  $0  paid  amounted  to  8311.  5s.  4d., 
which  baliance  was  comsd /ortirard  eaeh  Kciif' 


year  unfil  1883,  when  it 
the  head  of  "  epeeial  aaniensss  "  amon^  the  SMwral 
parithee,  according  to  the  amotmt  work  done  im 
eadi,  the  amount  cMnted  to  theparieh  of  B.  heimff 
2801.  2a.  5d.  Thia  amn  waa  carried  forwarA 
eaeh  half-year  agctintt  the  pariah  up  to  1885^ 
when  a  rate  vku  made  which  pmrnortea  to  he  for 
special  ea^enaea  chargeable  wndor  the  JPmtUo 
Sealth  Act  1875  on  the  contributory  place  iha 
pariah  of  B.  made  in  pnrauanea  of  thaprovieiima 
of  aeet.  230  of  the  Act.  The  booka  of  the  rwrml 
aanitary  autliority  were  duly  audited  every  ha^ 
year  from  and  intruding  1874  to  1684. 
Seldt  on  caae  ataied,  that,  notwithaianding  the  avdU, 
the  oowi  leot  bomid  to  go  badt  to  the  tins  «l» 
and  the  purpoaea  /or,  which  the  money  mam 
expended,  and  that  (here  ia  a  primeipU  ^  lam 
applying  equally  to  poor  ratea  aatd  to  aamtaarp 
ratea  that,  except  to  jar  aa  a  retroapeetive  rate  %m 
afirmaOvely  a/uUtoriaed  &y  any  attUtUe,  mdk  rola 
w  hadf  and  (hat  the  rate  vmei  be  diaaUowei. 

This  was  a  case  stated  by  jostioea  at  the  oonnfty 
of  Cumberiand. 
The  case  was,  so  far  as  material,  as  follows  s-* 

Case. 

The  parish  of  fiowness-on-Scdway,  in  the  ooontj 
of  Cumberland,  is  within  the  diatrit^  of  the  Wigtosi 
Bural  Sanitary  Authority,  who  also  are  the  guar- 
dians  of  the  poor  of  the  Wigton  Union. 

The  rural  sauitary  aothoritr  and  the  Wigton 
Union  have  the  same  tieasorer,  out  their  aooonnte 
are  k^t  separate. 

Between  1874  and  1879  the  parish  of  Bownen 
and  sefer^  other  parishes  in  the  said  union  were 
sewered.  The  rural  sanitary  anthority  dr«nr 
cheques  on  the  treasurer  to  pay  for  the  sewering 
as  the  work  progressed^  but  be,  having  no  "  qiedd 
expense "  funds  in  hand  belonging  to  the  ratal 
sanitary  authority,  paid  the  money  as  it  was 
required  out  of  the  common  fund  of  the  union, 
and  the  amounts  so  paid  were  posted  in  the  nnml 
sanitary  authority's  ledgw  to  the  credit  of  the 
treasurer. 

The  said  amounts  were  carried  forward  eael> 
half-year  to  the  credit  of  the  treasurer  in 
rural  sanitary  authority's  ledger,  along  with  other 
half-yearly  ezpenaee,  under  the  head  of  "  intadental 
expenses nntU1879. 

The  puishea  in  which  the  sawatu^  waa  dons  did 
not  contribute  more  to  the  common  fund  ons  of 
which  the  said  advances  were  made  thui  diA 
other  parishes  in  the  nnicoi  Cor  which  no  sewnins 
was  done. 

In 1879  the  Bom  owing  to  the  treasurer  t^themral 
sanitary  authority  in  respect  of  the  said  incidental 
OTpenses  on  aooount  of  toe  said  parishes  amounted 
to  8311.  5s.  4d.,  which  balance  was  carried  forward 
each  half-year  until  1883.  In  1883  the  balance 
(8312.  5s.  4a.)  then  existing  of  the  said  incidental 
expenses  was  apporticmed,  under  the  head  of  special 
expenses,  among  the  several  parishes,  accordii^ 
to  the  amount  of  work  which  had  been  done  in 
each,  and  the  amonnt  then  deluted  to  the  paridi 
of  BownesB  was  2801.  2f.  5d. 

The  said  sum  of  88(N.  2*.  Sd.  was  from  tlw  year 
1883  carried  forward  each  half-year  against  the 
said  parish  in  the  books  of  the  rnnu  santtaiw 
authority  along  with  other  sums  exp<UMled  earn 
half-year  up  to  the  time  the  rate  appaJed  against 
was  made,  and  the  sum  of  3021.,  for  whidi  the 
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yeftrlr  balancea  and  the  said  nun  of  2802.  Si.  5d. 
ube  DookB  of  the  board  o£  gnardioos  uid  of 
the  mral  aanitary  authority  were  duly  audited 
eray  half-year  fram  and  inclndmg  1874  to  1884. 

Toe  rate  appealed  against  was 

An  ■HiMHiiiaat  tor  the  special  ezpemes  ehttgo^kfLa 
uder  the  PabUo  Health  Act  1875,  on  the  oonttioatoiT 
place  of  thejiamh  of  BownesB,  in  the  oonnty  of  Cnmber- 
iBBd,  made  la  pnnaance  of  the  provisions  of  sect.  230  of 
tta  said  Act  made  this  30th  de7  of  October  18B5  after  the 
ate  of  Is.  6d.  in  the  poaiid  on  ntteable  valM  of  houses, 
aad  4^  in  the  ponnd  on  nteaUe  nine  ol  land. 

It  Tas  contended  on  the  part  of  the  appellants 
that  the  rate  was  bad  on  the  ffroundB : 

1.  That  the  title  of  the  said  rate  did  not  set 
forth  the  period  for  which  the  rate  was  esti- 
mated. 

2.  That  it  was  retoxMpectiTe. 

3.  That,  as  the  booKs  of  the  mral  sanitary 
antlKHity  were  audited  every  year,  that  authority 
Mukl  not  dispute  the  validity  of  the  audit. 

4.  That  the  Kreat  bulk  of  the  expenditure 
itewmff  taken  plaoe^  and  having  been  paid  before 
the  Pablio  Health  Aot  1875,  the  rate  made  under 
that  Act  was  Toid. 

The  justices  in  quarter  sessions  disallowed  all 
these  objections,  and  affirmed  the  rate. 

The  queetions  for  the  opinion  of  the  Divisional 
Conrt  were,  whether  the  said  rate  was  bad  for 
any  or  all  of  the  reasons  alleged.  If  so,  then  the 
wder  of  the  Court  of  Quarter  Sessions  was  to  be 
«nashed ;  if  not,  then  the  decision  of  the  Court  of 
Quarter  Sessions  was  to  be  affirmed. 

Henry  (with  him  Pa^e)  for  the  appellants. — 
The  rate  is  retrospective,  and  therefore  bad. 
Waddington  v.  The  City  of  London  Union  (1 
E.  B.  A  E.  370)  affirmed  a  principle  which  was 
well  ascertained  and  a^p-eed  on  before. — viz.,  that 
ante  or  call  upon  the  mhabitants  oagbt  not  to  be 
retrospective.  The  principle  is  clearly  enunciated 
by  £rle,  C.J.,  in  The  Quardiant  of  ike  City  of 
London  Union  v.  Aeoclu  (8  C.  B.  N.  S.  760,  784). 
[He  was  stopped  by  the  Court.] 

8iee  (with  him  B,  Cunningham  Qlen)  for  the 
respondents. — There  is  no  rule  of  law  that  every 
rate  is  bad  because  it  is  retrospective.  [Dehilu, 
J. — ^What  role  of  law  enables  you  to  levy  a  rate 
for  expenses  incurred  twelve  years  ago  P] 
The  decision  in  The  Chiardian$  of  the  London 
Unim  T.  Aeoekt  {ubi  sup.)  rested  entirelj  upon  22  & 
23  Yict.  c.  49,  the  decision  bein^  that  the  6th 
■eotion  of  that  Act  was  retroepeotive  in  its  opera- 
tion* and  that  the  rate  was  theieby  rendered 
invalid.  In  Eeg.  v.  Carpenter  (6  A.  &  E.  794)  it 
was  held  that  43  Geo.  H,  c  110,  s.  2,  which  pit>- 
■ridee  that  a  twentieth  part  at  least  of  Hxe  sums 
borrowed  by  visitors  and  guardians  of  the  poor, 
under  22  Geo.  3,  c  83.  s.  20,  shall  be  paid  off  or 
provided  for  every  year,  does  not  estmguish  the 
debt  in  cases  where  no  each  payment  or  provision 
has  been  made  for  twenty  years ;  and  on  the  appli- 
cation of  a  party  who  luid  advanced  the  money, 
ance  the  passing  of  43  Geo.  3,  c.  110,  more  thui 
twenty  years  beCore  the  application,  where  the 
parish  had  not  paid  or  provided  for  any  part  of 
the  principal,  and  aomo  interest  was  due,  the 
ODurt  granted  a  mandinmtts  to  the  guardian, 
chntdiwarden,  and  overseer  to  pay  the  principal 
and  interest.  There  is  thwefore  no  general 
prindple  of  law  by  which  a  retrospective  rate  is 
lad.  The  observations  of  Erie,  C.J.  in  2'he 
Quar^ant  qf  the  Jjondon  Union      Aeoekt  {uhi 
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nw.)  an  entirely  founded  an  the  cases  of 
Waddington  v.  The  Gwirdiant  of  the  London  Uniom 
a  E.  B.  E.  370)  and  HaU  v.  The  Guardiane  €f  the 
London  Union  (6  C.  B.  N.  S.  863).  The  latter  ease 
turned  on  an  entirely  different  point,  the  court 
holding  that  the  guardians  might  by  taking  proper 
steps  realise  the  amount  required  in  another  way, 
while  in  Waddington  v.  The  &uardian$  of  fas 
London  Union  (uit  sup.)  Campbell,  C.J.  says, 
"  Betrospective  rating  as  a  general  principle  is 
prohibited,  bnt  this  general  principle  is  subject  to 
exceptions,"  and  the  court  held  that  case  to  be  an 
exception.  [DsNiLur,  J. — ^The  court  said  that 
under  the  circumstances  of  that  case,  one  of  the 
officera  having  embezaled  the  funds,  it  would  be 
too  hard  to  press  the  rule.  Have  you  any  antho> 
ri^  showing  that  a  retrospeotivA  rate  may  be 
made  to  recoup  the  treasurer  fbr  bmrowed 
money  f^  In  Ward  v.  Lowndes  (1  E.  &  E.  940)  it 
was  held  that,  for  the  purpose  of  defraying  a  debt 
transferred  as  the  debt  in  that  case  was,  the  local 
boud  might  levy  a  rate  without  any  limitation  as  to 
time.  The  cases  cited  show  that  there  is  no  rigid 
principle  that  a  retrospective  rate  is  bad.  The  rate 
in  the  present  case  is  made  under  the  229th  and 
230th  sections  of  the  Fublic  Health  Act  1875,  and 
in  those  sections  no  provision  is  to  be  found  de- 
claring or  implying  that  a  retrospective  rate  is 
bad.  Secondly,  the  oases  cited,  even  if  they 
establish  the  principle  contended  for,  are  not  in 
point,  since  they  all  deal  with  poor  rates  only. 
These  being  levied  for  the  maintenance  of  the 
poor  for  the  time  being,  there  is  perhaps  some, 
reason  for  arguing  that  they  Bhould  be  defrayed 
by  the  occupiers  for  the  time  being,  no  arrears 
being  allowed.  The  same  arguments,-  however,  do 
not  apply  to  a  rate  made  for  the  construction  d 
sewerage  works,  which  are  valuable  permanent 
works  oenefiting  future  occupiers,  and  it  would 
be  highly  unjust  that  a  principle  which  applies 
to  poor  rates  only  should  be  extended  to  sanitary 
rates,  to  which  it  has  no  proper  application. 
Further,  the  accounts  having  been  audited  in 
each  year,  it  is  not  competent  for  the  appellants 
to  go  behind  the  audit  and  reopen  the  accounts 
for  the  purpose  of  showing  how  these  expenses 
originated.  In  Reg.  v.  The  InhabitoMtt  of 
Oheddvngtione  (2  B.  S.  294)  an  auditor  dis- 
allowed the  costs  of  the  maintenance  of  a  panper 
lunatic  for  the  previous  uz  months,  but  refused  to 
reopen  the  accounts  previously  audited,  and  it 
was  held  that  the  aaoitor  waa^  right,  and  that 
the  accounts  having  been  audited  could  not  be 
reopened. 

Henry  in  reply. — [Denhan,  J. — How  do  you 
explain  the  6th  section  of  22  &  23  Vict.  o.  40,  which 
provides  that  no  rate  shall  be  illegal  on  the  ground 
that  it  includes  a  bsJance  due  from  any  parish 
when  the  half-yearly  accounts  are  made  up  and 
balanced  F]  The  preamble  of  the  Act  states  that 
the  object  of  the  Act  was  "  to  define  and  Limit  the 
period  during  which  any  debt  here^ter  incurred 
by  guardians  may  be  paid,"  and  the  1st  section 
provides  that  such  debts  shall  be  paid  within  the 
half-year  in  which  the  same  shall  have  been 
incnrred  or  become  due,  or  within  three  months 
after  Uie  expiration  of  sooh  half-year,  but  not 
afterwards.  The  6th  section  also  confines  itself 
to  debts,  "  the  payment  whraeof  is  authorisnd  by 
this  Act."  To  bold  that  a  rate  can  be  made  for  a 
debt  of  old  standing  by  the  simple  method  of 
cvnriag  it  forward  fr»a,^,e.r  .Qgyft  |(^ 
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aoconnts  as  a  debit  balance,  would  be  to  render 
this  Act  wholly  nugatonr. 

Dxmuir,  J. — ^The  point  aa  to  the  auditing  of  the 
accounts  which  has  just  been  discussed  does  not 
seem  to  me  to  touch  the  real  question  which  we 
hare  to  decide  in  this  case.  That  question  is, 
whether  the  rate  which  is  appealed  against  is  a 
good  rate  under  the  circumstonees  set  out  in  the 
case  stated  for  onr  opinion.  In  theyear  1872  an 
Act  of  Parliament  was  passed — the  Public  Health 
Act  1872  (35  &  3«  Vict.  c.  79)— giving  power  to 
certain  persona  forming  the  rural  sanitary  antho- 
rity  in  rural  sanitary  districts  to  levy  rates  for 
the  purpose  of  defraying  the  eTpenses  lemlly 
incurred  by  them.  In  1875  another  Act  of  Par- 
liament-the  Public  Health  Act  1876  {38  &  39 
Vict.  c.  55)— was  passed,  repealing  the  previous 
Act  of  1872,  but  (s.  229  e£  teq.)  giving  rural  sani- 
tary authorities  power  to  do  the  same  things 
which  rural  sanitary  authorities  were  authorised 
to  do  by  the  Ant  of  1872.  In  the  year  1874^  and 
down  to  the  ^ear  1879,  certain  rates  were  made 
on  the  inhabitants  of  the  parishes  contributing 
to  the  Wigton  Union,  to  defray  expenses  in- 
curred for  works  done  under  the  powers  of  the 
Fablio  Health  Act  1875.  From  year  to  year  these 
rates  were  made  and  paid  by  the  persons  wbo 
were  from  time  to  time  the  occupiers  of  the 
premises  within  the  area  of  the  Wigton  Union, 
and  it  was  not  until  the  year  1883  that  the  ctneation 
was  raised  as  to  whether  the  proper  parisoes  had 
been  made  to  pay  for  the  works  that  had  been 
done.  Meanwhile  the  accounts  were  audited  at 
the  usual  intervals,  and  in  1879  the  auditor  found 
that  the  inhabitants  of  the  particular  parishes  in 
which  the  ifiorks  had  been  done  had  not  paid  so 
large  a  sura  as  they  ongfat  for  the  work  that  had 
been  done,  and  that  a  considerable  balauoe  was 
therefore  due  from  them.  After  1879  this  balance 
was  carried  forward  year  after  year  until  1883.  so 
that  the  balance  in  1^3  is  the  same  as  in  1879,  and 
then  in  1885  the  rate  was  made  which  is  now 
appealed  against.  A  very  proper  course  was 
taken  by  the  justices,  who  stated  a  case  to  raise 
the  question  as  to  the  validity  of  the  rate.  The 
second  objection  mentioned  in  the  case — ^viz.,  that 
the  rate  is  bad  because  it  is  retrospective — is  the 
real  point  at  isane ;  but  that  objection  involves 
also  the  further  question  which  has  been  argued 
hy  both  sides — viz.,  that  not  only  is  the  rate 
bad  becanse  it  is  retrospective  in  the  a?nse  of 
imposinson  ratepayers  nowezistii^  a  rate  which 
iras  legally  payable  by  the  ratepayers  wbo 
existed  fourteen  years  ago,  hot  also  because  it  is 
in  respect  of  expenses,  the  first  of  which  were 
incurred  before  the  Act  of  1875  came  into  exis- 
tence, thus  raising  the  question  whether  a  rate 
can  be  made  ander  the  Act  of  1875  in  respect  of 
snch  expenses.  It  was  argued  by  Mr.  Shee  that 
there  is  no  rule  of  law  ^^^i^inst  a  retrospective 
rate,  and  I  agree  that  there  is  no  absolnte  rule, 
because  there  are  certain  statutes  which  legalise 
retrospective  rates.  To  this  extent  therefore,  but 
Qpij  SO  far,  Mr.  Shee  is  right.  The  course  of 
legislation  however  shows,  I  think,  that  there  is 
a  principle  underlying  all  the  statutes  opposed 
to  restroapective  rates,  and  T  think  that  this 
principle  ought  to  be  applied  in  all  cases  except 
where  there  is  strong  reason  derived  from  th 
Acts  themselves  for  the  conrfc  to  hold  that  retro 
spective  ratea  were  contf'mplated  by  the  Legis-  I 
latnre.  Szcept  so  far  as  this  I  think  the  old  1 


principle  applies.  The  question  first  arose  nnder 
the  statute  of  EUzabeth  (48  Blix.  e.  2).  Then 
is  indeed  nothing  in  that  Act  making  a  ntro- 
spective  rateiUegal ;  but,  looking  at  the  injustice 
which  would  result  if  persons  were  to  be  called 
on  to  pay  money  which  had  been  expended  on  the 
support'  of  the  poor,  perhaps  as  much  as  ten 
years  before,  the  courts  of  law  held  that  retro- 
spective rates  were  bad.  That  prinoiple  has  be^i 
adhered  to  ever  since,  not  only  up  to  the  time 
of  the  case  of  WaddingUm  v.  Tha  Chtardiana  of 
the  London  Union  (1  E.  B.  &  E.  370),  bnt  even  in 
the  very  case  on  which  Mr.  Shee  has  relied  as  the 
foundation  of  his  argument  {Tha  QuardianM 
of  the  London  Union  v.  Aeode$,  there  ia  a 
recognition  of  the  principle  that  unless  there 
appears  in  the  statutes  themselves  a  clear  inten- 
tion on  the  part  of  the  Legialatnre  that  it  sbonld 
be  otherwise,  it  is  not  the  law  that  the  rat^ 
payers  of  one  year  should  be  liaUe  to  be  nted 
for  expenses  which  ought  to  have  been  met  fay  tbs 
occupants  of  the  premises  of  the  previous  year. 
That  principle  is  recognised  in  the  passage  of  the 
judgment  of  Lord  Campbell,  CJ'.  in  WaSdingtim 
v.  The  Qttardiant  of  the  London  Union  which  was 
read  in  the  course  of  the  argument.  There  is,  I 
think,  nothing  to  show  that  a  retrospective  rate 
is  legal.   It  is  true  that  the  cases  deal  with  the 

Jacstion  of  poor  rates,  hut  the  principle, 
think,  is  equally  applicable  to  sanitary 
rates.  Mr.  Shee  has  endeavoured  to  show  thtkt 
there  is  a  difference  between  poor  rates  and 
sanitary  rates,  becanse  sewerage  works  are  more 

Sirmanent ;  but  the  rates  levied  under  the  Public 
ealth  Act  are  not  only  for  the  construction  of 
sewers,  but  also  for  deansingand  repwring  them 
from  yea^  to  year,  and  are  lor  that  reason  more 
for  the  benefit  of  the  perstm  actually  occupyiiiig 
the  premises  than  for  anyone  coming  afterwards. 
Indeed  it  is  quite  clear,  if  much  reliance  is  placed 
upon  that  argument,  that  the  persons  who  have 
the  power  of  rating  can  rate  the  actual  occnpiers ; 
and,  if  they  can  rate  them  tor  things  which  they 
are  actually  doing  de  die  in  diem,  it  would  hie 
very  hard  that  they  should  be  also  able  to  rate 
them  for  things  done  long  ago.  The  principle 
therefore  that  a  retrospective  rate  is  bad  is 
as  applicable  to  the  case  of  sanitary  rates  as  to 
poor  rates. 

Hawkiks,  J. — I  am  of  the  same  opinion,  and 
have  but  little  to  add.  This  rate  proieases  to  be 
made  for  special  expenses  chargeable  under  the 
Public  Health  Act  1875  on  the  oontribotozy 
place  of  the  parish  of  Bowness,  in  the  county 
of  Cumberland,  made  in  pursuance  of  the  pro- 
visions of  sect.  230  of  that  Act.  In  looking  at 
the  229th  section  of  the  Act  to  see  what  the 
special  expenses  are  which  are  chargeable  under 
that  section,  I  find  that "  special  expenses  "  shall 
be  the  expenses  of  the  constmotion,  maintenance, 
and  cleansing  of  sewers  in  any  contributory  place 
within  the  district,  the  providing  a  supply  of 
water  to  any  such  place,  and  maintaining  any 
necesary  works  for  that  purpose,  if  and  so  fer 
as  the  expenses  of  such  supply  and  works  are  not 
defrayed  out  of  water  rates  or  rents  under  this 
Act,  the  charges  and  expenses  arising  out  of  or 
incidental  to  the  possession  of  property  trans- 
ferred to  the  rural  authority  in  trust  for  any  con- 
tributory place,  and  all  other  cAjjenBes  incurred 
or  payable  l^  the  rural  authorityin  or  in  respect 
of  any  contributory  p|^^^n(^^^^^^jl;^ 
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determined  bj  order  of  the  Local  Crovemment 
Board  to  be  special  expenses.  The  question* 
therefore,  irhicn  we  have  to  decide  ia,  whether 
Ihe  expenses  to  meet  which  this  rate  is  made  are 
special  expenses  within  the  meaning  ^f  that 
section.  The  history  of  the  case  is  this :  Certain 
works  were  b^an  in  this  parish  by  the  order  of 
the  rural  sanitary  anthonty  constituted  under 
the  Public  Health  Act  of  ISH,  The  Public  Health 
Act  1875  was  not  passed  untd  the  17th  Aug.  1875. 
Between  1874  ana  1879  the  parish  in  question 
and  several  other  parishes  m  the  union  were 
■ewered.  The  rural  sanitary  authority  drew 
cheques  on  the  treasurer  to  pay  for  the  sewering 
as  the  work  pro^esned ;  but  he,  having  no  special 
expense  funds  m  hand  belonging  to  the  rural 
sanitary  anthority,  paid  the  money  as  it  was 
requir^  out  of  the  common  fund  of  the  nnion, 
and  the  amounts  so  paid  were  posted  in  the  mral 
sanitary  authority's  ledger  to  the  credit  of  the 
treasurer.  The  amounts  were  carried  forward 
each  half-year  to  the  credit  of  tho  treasurer  in 
the  mral  sanitary  authority's  ledger,  along  with 
other  half-yearly  expenses,  under  the  head  of 
"  Licidmital  expenses  "  until  1879.  The  parishes 
in  which  aewermg  was  done  did  not  contribute 
more  to  the  common  fund  out  of  which  the 
advances  vrere  made  than  the  other  parishes  in 
the  onion  in  which  no  sewering  was  done.  In 
1879  the  sum  owin^  to  the  treasurer  by  the  mral 
sanitary  anthority  in  resjpect  of  these  incidental 
expenses  on  account  of  these  parishes  amounted 
to  &s.  4d.,  which  balance  was  carried  forward 
each  half-year  till  1883.  In  1883  the  balance 
(83U.  bt.  4d.)  then  existing  of  the  incidental 
expensea  was  apportioned  under  the  head  of 
"special  expenses"  among  the  several  parishes, 
according  to  the  amount  of  work  which  had 
been  done  in  each,  and  the  amount  then  debited 
to  the  parish  of  Bowness  was  2801.  28.  6d.  This 
mm  of  2801.  2».  bd.  has  since  1883  been  carried 
forward  each  half-year  against  the  parish  in  the 
books  of  the  rural  sanitary  authority  along  with 
other  sums  expended  each  half-year  up  to  the 
time  the  rate  appealed  against  was  made,  and  the 
sum  of  3021.,  for  which  the  rate  was  made,  con- 
sisted of  the  half-yearly  balances,  and  this  sum 
of  2801.  2$.  5d.  It  is  quite  true  that  the  balance 
was  carried  forward  on  the  half-yearly  audit, 
bat,  notwithatandiag  that,  the  rate  is  realty  made 
for  the  purpose  of  obtaining  a  contribution  to  a 
balance  which  existed  in  1879 ;  and  the  objection 
raised  t^inst  it  is,  that  it  ia  not  legal  to  make 
such  a  rate,  because  it  is  in  respect  of  work  done 
twelve  years  ago.  It  has  been  argued  tbat  we 
cannot  go  behind  the  audit ;  bnt  I  think  that  we 
are  bound  to  go  back  to  the  time  at,  and  the 
nirposes  for  which,  the  money  was  expended. 
For  two  reasons,  therefore,  L  am  of  opinion, 
in  the  first  place,  for  the  reason  which  has  been 
fnllr  explained  by  my  brother  Denman,  which  I 
will  not  go  through  again ;  and,  secondly,  for  the 
reaaon  that,  looking  at  the  origin  of  the  baUnce 
in  respect  of  which  the  rate  is  mad^  I  fail  to  see 
that  it  is  in  respect  of  special  expenses  within 
the  meaning  of  the  230th  section  of  the  Act  of 
1875.  There  is  one  other  point  I  may  mention. 
If  it  is  proposed  to  treat  this  balance  as  a 
debt  duo  from  the  mral  aanitary  authority 
to  the  treasurer,  the  case  then  cornea  within 
^  antiiority  of  the  case  of  R.  v.  WaveU 
mA  o&m  (1  Doug.  116),  in  which  it  was  held 
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that  a  rate  cannot  be  made  for  the  express 
purpose  of  reimbursing  an  overseer  for  money 
advanced  by  him  even  within  his  year.  The 
judgment  of  the  court  must  be  for  the  appellants, 
with  costs.  Judgment  for  the  avpeUanit. 

Solicitors  for  the  appellants,  UllUhome,  Gurroyt 
and  raUen,  for  S.  and  8.  0.  Saul,  Carlisle. 

Solicitor  for  the  reapondents,  A.  Toovey,  for 
R.  JBmton,  Wigton. 


Nob,  SOandlhcl,  1886. 
(Befnre  Dbvhut  and  Hawkiks,  J  J.) 

FKOWDK  v.  WlLLIAlU.  (a) 
JParinerski^^Advanes     monay  by  way  of  loon  to 
perton  about  to  engage  in  bunneM — FartxeifO' 
iion  inproJU$ — Agreement  to  repay  within  ft^- 
eigkt  hiouTM  afier  demand  t»  writing — ^PonEner- 
ahip  Law  Amendment  Aet  1865  {BoviWe  Aet, 
28  ^  29  Viet.  c.  86), «.  1. 
An  agreement  made  between  B.  and  W.  reeiied  ihat 
B.  being  ahout  to  commence  bn$inees  as  a  tailor 
aa  B.  and  Co.,  W.  had  agreed  to  advance  B.  500Z., 
and  then  set  forth  that,  in  eonsideraiion  of  thai 
turn  advancm  by  W.  to  B.,  B.  agreed  to  repay 
the  same  with  interett  at  5  per  cent,  within  fmiy- 
eight  hours  after  demand  in  writing,  and  untU 
payment  thereof  B.  agreed  to  pay  5  per  cejU. 
thereon  ha{f-yearlv,  and  also  $ueh  eum  ae  should 
be  equal  to  one-half  of  the  Ttet  projits  of  the  buei- 
neg$  after  dedticting  44.  per  week  aa  B.*a  saltry 
for  managing  the  bunneea,  and  B.  agreed  to 
devote  hie  whole  time  to  the  bueineta  arid  not  to 
tell  it  nor  to  engage  in  any  other  businese  either 
of  the  eame  or  a  different  ndtttre,  and  to  keep  proper 
books  of  account  at  the  place     buexneea^  and  to 
^e  every  facility  to   W.  or  an  aeeountanf 
appointed  by  him  to  utqwc^  them,  and  to  pay 
the  coats  of  etteh  aeemmtant. 
Held,  in  an  oetum  tigainst  W.  to  recover  a  dAt 
incurred  by  B.  in  ihe  business,  that  the  agreement 
was  not  an  agreement  for  a  loan  to  a  person 
ahout  to  engage  in  trade  within  the  meaning  Oj 
the  \st  section  of  the  Partnerahip  Law  Amend' 
ment  Act  1865  (28  *  29  Vict.  c.  86)  to  secure  the 
repayment  of  the  5001.,  but  thai  on  the  true  con- 
struction of  the  agreement  W.  was  constituted 
thereby  a  partner  in  the  buaineaa,  and  woe  there- 
fore liable  to  pay  the  debt. 
This  was  a  motion  on  behalf  of  the  defendant  in 
the  action  to  aet  aside  the  judgment  entered  for 
the  plaintiff  at  the  trial  of  the  action  in  the 
County  Court  of  Lancashire  hnlden  at  Manchester, 
and  to  enter  judgment  for  the  defendant  on  the 
ground  that,  on  the  true  conatrnction  of  a  certain 
agreement  entered  into  between  the  defendant 
and  one  Baylis,  the  deiendwt  was  not  by  virtue 
thereof  a  partner  with  the  said  Baylis  in  the 
business  therein  mentioned. 

The  action  was  brought  by  John  Frowde  against 
Price  Lloyd  TVilUams,  a  licensed  victualler,  to 
recover  a  sum  of  money  for  work  done  for  the 
firm  of  R.  Baylis  and  Co.,  trading  at  47.  Black* 
friars-street,  Manchester.  It  appeared  that  on 
the  3l8t  March  1885  the  following  agreement  was 
entered  into  between  the  defendant  Williams  and 
one  Richard  Baylis : 

An  agreement  made  the  Slat  day  March  1885 
between  Kohatd  Baylis.  of  47,  Blaokfriars^treet,  in  the 
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city  of  UancbeBter,  tkHor,  of  the  one  part,  and  Frioe 
IJoyd  WUliamB,  1^  the  Unicorn  inn  in  CnandL-street,  in 
-file  laid  elty,  lioensed  Tictoaller,  of  the  other  port ; 
whereas  *he  eaid  Biohard  Baylis  ii  oon.inenoing  basineee 
as  a  tailor  at  47,  Blaokfriare-stoeet  aforesaid,  nnder  the 
st^le  or  firm  of  Bay  lis  and  Co.,  and  baa  appued  to  the 
eaid  Price  Llt^d  Williams  to  adranoe  him  the  nun  of 
5001, ,  which  he  has  agreed  to  do  on  the  terms  hereinafter 
appearing ;  now  theaepresenta  witness  that,  in  oonsidera- 
tum  of  the  snm  of  500t.  now  adranced  and  paid  by  the 
Mid  P.  L.  Williams  to  the  said  B.  Baylis,  t^e  receipt 
whereof  the  said  B.  Baylis  doth  hereoy  aoknow- 
ledge,  the  said  R.  Baylie  doth  herebr  a^ree  witii  the 
nid  P.  L.  Williams  as  followa,  that  the  said  B. 
Baylis  shall  pay  to  the  said  P.  L.  Williamg  the  said 
snm  of  5001.  within  forty-eight  hours  after  demand 
in  writing  made  by  the  said  P.  L.  Williams  apou 
the  said  B.  Baylis  and  left  for  him  at  hifl  last  known 
place  of  bnsineas  or  abode,  together  with  interest 
thereon  from  the  date  hereof  at  tiie  rate  of  fire 
pounds  per  cent,  pei  annam,  that  in  the  meantime 
and  nntQ  snch  earn  of  5001.  shall  be  paid  by  the  said  B. 
Baylis  to  the  said  P.  L.  WilUams,  the  said  B.  Baylis 
shall  pay  to  the  said  P.  L.  Williams  interest  thereon 
&t  the  rate  aforesaid  by  two  eqnal  payments  on  Jnne 
30th  and  Deo.  Slet  in  every  year,  that  until  the  said  snm 
of  5001.  and  all  interest  for  the  same  shall  have  been 
paid  by  the  said  B.  Bavlia  to  the  said  P.  L.  Williams 
the  said  B.  !^ylis  shall,  in  addition  t^  the  foresaid 
interest,  also  pay  to  the  said  P.  L.  Williama  snoh  a  sum 
an  shall  eqoal  one-half  of  the  net  profits  to  be  derived 
from  the  business  of  the  said  B.  Baylis,  after  allowing 
from  snob  net  profits  the  snm  of  41.  per  week  to  the  said 
B.  Baylis  as  a  salary  for  bis  services  in  the  conduct 
and  management  of  his  said  business,  snoh  share  of  snch 
net  proflti  to  be  ascertained  and  paid  to  the  said  P.  L. 
'WiUiBiDB  by  tiie  taad  B.  Baylis  on  Jnne  90th  and  Deo. 
Slst  in  eaoh  year ;  that  the  said  B.  Baylis  shall  not  sell , 
or  otherwise  dispose  of  his  said  bnsinesa  nor  engage  in 
any  way  in  any  other  bnmness  either  of  tiie  same  or  a 
different  natue,  and  either  as  principal,  agent,  or 
■emntf  bnt  will  oontinae  to  oariy  on  the  said  business 
of  a  tailor  and  devote  his  whole  time  and  attention 
thereto  until  he  shall  have  paid  to  the  said  P.  L. 
Williams  the  whole  of  the  said  sum  of  50QI.  and  interest 
MM  aforesaid ;  that  proper  books  of  aeoonnt  shall  be  kept 
In*  the  said  B.  Baylis  and  full  entries  made  by  him 
therein  of  all  his  business  transactions,  which  books  and 
all  bills,  Bpeoialities,  letters,  and  other  writings  oon- 
«eniiv  his  said  bnsineas  shall  be  kept  at  the  place  or 
places  of  business  of  the  said  B.  Baylis.  and  shall  he 
open  to  the  inspection  of  the  said  P.  L.  Williams  at  any 
reasonable  hour  of  the  day  until  all  moneys  owing  to  the 
said  P.  L.  Williams  from  the  said  B.  Bayhs  shall  oe  paid 
to  him ;  that  on  every  June  30th  and  Deo.  Slst  the  eaid  B. 
Baylia  shall  make  or  cause  to  be  made  a  general  acooont 
in  writiog  of  all  bosineas  that  has  been  transacted  by 
him,  and  of  all  his  capital,  stock-in-trade,  moneys,  debts, 
and  effects,  and  of  all  such  other  matters  as  are  neoally 
oomprehended  in  accounts  of  the  like  nature,  and  a  valua- 
tion or  an  estimate  shall  be  made  of  snch  particulars 
included  in  the  same  account  as  are  sosoeptible  of  valua- 
tion, a  pr<n;>ortionate  allowance  being  mode  in  such 
account  and  valuation  for  snch  debts  then  owing  to  the 
naid  B.  Baylis  as  shall  be  ootisidered  bad  or  doubtful, 
and  a  fair  copy  of  such  general  aooount  and  valuation 
•hall  be  fomiuied  by  the  said  B.  Baylis  to  the  said  P. 
L.  Williams  within  seven  days  from  the  aforesaid  times 
lor  taking  enoh  aeoonnt ;  tiiat  the  said  B.  Baylia  shall 
g^re  every  facility  to  the  said  P.  L.  Willfama  or  his 
accountant  or  agent  to  verify  the  aforesaid  general 
aeoonnt  and  valuation,  and  the  costs  of  the  said  P.  L. 
Williams  in  employing  any  acoonntant  or  agent  to 
Terify  the  same  aooount  and  valuation  shall  be  borne 
«nd  paid  by  the  said  B.  Baylis ;  as  witness,  &o. 

The  bnatneBs  mentioned  in  the  agreement  was 
dnly  entered  upon  and  continued  up  to  Deo.  1885, 
-when  the  df^endant  gaTB  the  for^-eight  hours' 
notice  for  payment  of  the  5002.,  and  that  anm  not 
bein^  paid  commenced  an  action  to  recover  it. 
Bajhs  thereupon  filed  his  petition  in  bankniptcy 
and  was  adjadicated  bankrupt. 

Under  these  oircamstances  the  plaintiff  com- 
menced the  present  acticoi  against  Um  defendant 


in  the  Manchester  Connty  Gonrt  to  recover  a  sum 
due  to  him  for  work  done  tor  the  firm  ci  B. 
Eaylis  and  Co.,  and  on  the  trial  jn^pnoit  was 
entered  for  the  plaintiff. 

The  defendant  therenpon  moved  that  the  judg- 
ment so' entered  shonld  be  set  aside,  and  that 
judgment  should  be  entered  for  the  defendant  on 
the  ground  that  on  the  true  conatmction  of  the 
agreement  the  defendant  was  not  a  partner  in  the 
firm  of  Baylis  and  Co.,  and  this  was  the  motion 
which  now  came  on  for  argumemt. 

Cross  (with  him  Henn  Coiling,  f^.C.)  for  the 
defendant.  —  On  the  true  constmction  of  this 
agreement  Williams  was  not  a  partner  in  the 
business.  By  the  1st  section  of  BoTill's  Act  (28  A 
29  Yict.  c.  86)  the  advance  of  money  by  way  of 
loan  to  a  person  engaged,  or  aboot  to  engage^ 
in  any  trade  or  undertaking  upon  a  contract  in 
writing  with  such  person  that  the  lender  shall 
receive  a  rate  of  interest  varying  with  the  profits, 
or  shall  receive  a  share  in  the  profits  ariaiiix 
from  carrying  on  snch  trade  or  nndertaking,  shall 
not  of  itself  constitute  the  loider  a  partner  with 
the  person  or  the  persons  carrying  on  snch  trade 
or  undertaking,  or  render  hun  responsible  as 
snch.  The  caser  of  Ez  parte  DeliuuM;  Re 
Megevand  (37  L.  T.  Rep.  K.  S.  440  ;  7  Ch.  IHr. 
511),  on  which  the  learned  Connty  Gonrt  jndga 
relied,  does  not  govern  the  present.  The  decision 
in  that  case  was,  that  thongh  an  agreement  ia 
expressed  to  be  an  agreement  for  a  loan  to  & 
partnership  nnder  the  Ist  section  of  Bovill's  Act. 
and  contains  a  declaration  that  the  lender  shall 
not  be  a  partner,  he  will,  nevertheless,  be  » 
partner  if  the  result  of  the  agreement,  fairly  OCHI- 
stroed  as  a  whole,  is  to  give  him  the  righto  and 
impose  on  him  the  obligations  of  a  partner.  _  Here 
there  is  nothing;  in  the  agreement  giving  WiHiama 
the  rights  or  imposing  on  him  the  obligmtions  of 
a  partner.   [He  was  stopped  by  the  Court.] 

Meadotos  White,  Q.C.  eorUra. — ^The  terms  (rf  this 
agreement  constitute  Williams  a  partner  in  the 
business.  There  is  no  valid  distinction  butwotax 
the  present  case  and  the  cases  of  Poolejf  v.  Driver  ; 
Ex  parte  Belper  (36  L.  T.  Eep.  N.  a  79 ;  5  Ch. 
Div.  458),  and  Em  parte  Delhaae ;  Se  Sfegecand 
(37  L.  T.  Sep.  N".  S.  440 ;  7  Ch.  Div.  511).  BayBw 
was  to  have  4Z.  per  week  for  his  skill  and  labour, 
and  Williams  5  per  cent,  for  his  money,  and  after 
that  they  divide  the  profits  equallT.  [Dehiwi, 
J. — Is  not  the  term  providing  lor  tne  repayment 
of  the  loan  at  forty-eight  hours'  notice  incon- 
sistent with  the  existence  of  a  partnership  P] 
That  term  is  for  the  benefit  of  Williams,  to  enable 
him,  if  necessity  arose,  to  realise  his  money,  bnt 
taken  together  with  the  participation  in  the 
profits  it  cannot  be  said  to  be  of  sufficient  force 
to  negative  the  partnership. 

Seim  GolUna,  Q.C.  in  reply. — There  is  no  case 
iu  which  a  partnership  has  been  held  to  exist 
without  much  more  cogent  reasons  in  favour 
of  its  existence  than  are  to  be  foimd  here. 
Participation  in  the  profits  is  not  conola- 
sive  as  to  the  existence  of  a  partnerahro.  la 
MoUuo,  March,  oMd  Co.  t.  The  Court  t^lVari* 
(L.  Bep.  4  P.  C.  41&y  the  question  was  exbMi»' 
tively  discussed,  and  it  was  there  laid  down  that, 
although  a  right  to  participate  in  the  jurofits  of  a 
trade  is  a  strong  test  of  partnership,  and  there 
may  be  oases  where,  from  such  participation  alone, 
itmay-  .  pr»omptio^notof  ^^^.jtjof^ 
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be  enforced,  yet  whether  that  relation  does  or  does 
not  exist  must  depend  on  the  real  intention  and 
contract  of  the  parties,  and  it  iras  held  that  the 
participation  in  the  net  profits  which  actnally 
eiitted  in  that  case  was  not  snfficient  to  establish 
t  partnership.   There  Sir  Kontagae  Smith  says  : 
**It  was  strongly  nrged  that  the  large  powers  of 
control,  and  the  proTisions  for  empowering  the 
Ba^ah  to  take  poesflssion  of  the  consigninenta,  and 
dunr  proceeds,  in  addition  to  the  oommisBion  on 
the  net  profits,  amounted  to  a  putnership  s&ree- 
ment,  and  that  the  Bajah  was  oonstitnted,  in  fact, 
the  managing  partner.   .   .   .   Their  Lordships 
are  of  opinion  that  by  these  arrangements  the 
parties  did  not  intend  to  create  a  partnership,  and 
that  their  tme  relation  to  each  other  nnder  the 
^reement  was  that  of  creditor  and  debtors."  So 
in  Sk  parte  Belhasse  (ubi  sup.)  Bacon,  Y.C.  says  : 
"The  contract  m  that  the  lO.OOOZ.  shall  be  in- 
rested  in  the  hnsiness,  not  lent  to  the  partners 
for  the  purpose  of  carrying  it  on."    There,  too, 
Hr.  Delhasse  had  no  power  to  withdraw  his  money 
unless  the  capital  was  reduced  b^  one  half.  One 
of  the  terms  of  the  agreement  is,  "  The  partner* 
ship  shall  be  dissolved  if  Hr.  Delhasse  ^mandii 
it,  m  case  his  original  capital  shall  be  rednced 
hr  losses  to  one  half  of  its  amount."  Here  Mr. 
WillismB  could  demand  repayment  at  fbrty-eij^ht 
hours'  notice,  a  provision  entirely  at  variance  with 
a  partnership.   [Hawkins,  J. — Is  the  insertion  of 
such  a  proTisiou  as  this,  which  was  clearly  only 
intended  to  be  exercised  in  case  the  business  was 
unsnccessfol,  to  alter  entirely  the  construction 
of  the  rest  of  the  agreement  ?]    It  is  a  provision 
for  the  purpose  of  enablins  the  lender  to  maintain 
control  over  the  money  lent  in  the  abeence  of 
other  secnrity,  and  it  is  inconsistent  with  a  part- 
nership agreement.   The  words  of  Cotton,  L.J. 
in  Ex  parte  Tennant ;  Be  Howard  (37  L.  T.  Eep. 
IT.  8.  281;  6  Ch.  Div.  303,  317),  are  exactly  m 
ptnnt,  and  are  oonclusire  in  favour  of  the  defen- 
ant.    "There  is,"  he  says,  "only  one  point  I 
desire  to  mentiim,  that  is,  the  argument  Mr. 
De  Gex,  that  if  a  business  is  carried  on  by  one 
perstm  on  behalf  of  another  there  is  a  partner- 
dii]^  There  is  a  fallacy  in  the  words  *  on  behalf.' 
Girmg  a  person  a  share  in  the  profits  makes  the 
business  to  be,  in  one  sense,  carried  on  on  his 
behalf,  that  is,  for  his  benefit,  but  this  is  going 
back  to  the  ailment  that  a  participation  in 
profits  makes  a  partnership."   Iji  that  case  one 
of  the  parties  to  an  agreement  took  half  the  net 
profits  of  the  business,  uid  it  was  held  that  no 
partnership  was  constituted  thereby.   The  court 
will  be  loth  to  construe  an  agreement  far  less 
cc^[ent  than  any  which  has  ever  been  held  to  con- 
ttrtote  a  partnership,  as  floizig  so  in  the  present 
case. 

DrauAN,  J. — am  of  opinicm  that  the  County 
Court  jnd^  was  right  in  holding  thatthis  agree- 
ment constituted  a  partnership.  The  agreement  in 
({uestion  is  a  somewhat  peculiar  fl^;reement,  and 
is  made  between  Richard  Baylis,  of  47,  Black- 
friars-street,  Manchester,  a  tailor,  and  Price 
Lloyd  Williams,  of  Church-street  in  that  city, 
a  licensed  victualler.  It  begins  by  reciting  that 
Baylis  was  commencing  business  as  a  tailor 
ttoder  the  style  or  firm  of  Baylis  and  Co.,  and 
that  he  had  applied  to  Williams  to  advance  him 
the  sum  of  5001.,  which  Williams  had  agreed  to 
do,  and  then  the  agreement  provides  that,  in 
cooBdenticm  of  50w.  advanced  and  paid  1^ 


Williams  to  Baylis,  Bajlis  agrees  with  WiUiams 
on  certain  terms  which  follow.    In  the  first 
place,  Baylis  is  to  pay  Williams  the  said  sum 
of  500Z.  within  forty-eight  hours  after  demand  in 
writing  made  by  WiUiams  upon  him,  and  left 
for  him  at  his  last  known  place  of  business  or 
abode,  together  with  interest  thereon  at  5  per 
cent,  from  the  date  lit  the  agreement.   In  the 
meantime,  until  such  sum  is  paid,  Baylis  is  to 
l»iy  Williams  interest  upon  it  at  the  rate  men 
tioned  by  two  equal  payments  on  the  SOth  June 
and  the  31st  Dec.  in  every  year.   Then  follows 
this  provision ;  "  Until  the  said  sum  of  5002.  and 
aJl  interest  for  the  same  shall  have  been  paid  by 
the  said  B.  Baylis  to  the  said  F.  L.  Williams^ 
the  said  B.  Baylis  shall  in  addition  to  the  afore* 
said  interest  also  pay  to  the  said  P.  L.  Williams 
such  a  sum  as  shall  equal  one  half  of  the  net 
profits  to  be  derived  &om  the  business  of  the 
said  B.  Baylis  after  allowing  from   such  net 
profits  the  sum  of  41.  per  week  to  the  said  B. 
Baylis  as  a  salary  for  his  services  in  the  conduct 
and  management  of  his  said  business,  such  share- 
of  such  net  profits  to  be  ascertaincld  and  paid 
to  the  said  P.  L.  Williams  by  the  said  B.  Bi^Ub 
on  the  SOth  June  and  the  Slat  Dea  in  every 
year."   Then  Baylis  ^rees  not  to  sell  or  other- 
wise dispose  of  hia  business,  and  not  to  engage  in 
any  wa^  in  any  other  business,  either  of  the  same 
or  a  different  nature,  but  to  continue  to  carry  it 
on  and  devote  his  whole  time  and  attention  to  it 
until  he  has  paid  the  whole  of  the  5001.  and 
interest.   Then  follow  provisions   that  Baylis- 
will  keep  proper  books  of  account,  and  other  pro- 
visions  usually  found  in  partnership  i^ree- 
ments  to  allow  Williams  access  to  the  books  for 
the  purpose  of  seeing,  there  can  be  no  doubt,, 
that  he  IB  gettinghis  proper  share  of  the  profits, 
and    to    give  Williams    or    an  accountant 
appointed  by  him  every  facility  for  verifying- 
the  accounts  submitted  by  Baylis  to  Williams  as 
the  accounts     the  business.  Now,  I  think  it 
is  quite  dear  from  the  eases  that  have  been  cited 
to  na  that  it  is  still  the  law,  notwithstanding- 
Bovill's  Act  (28  A  29  Tict.  c.  86),  that  where  an 
agreement  is  entered  into  between  A.  and  B. 
that  a  business  shall  be  carried  on,  and  that  each 
shall  have  a  share  of  the  profits,  that  is  to  say, 
if  it  is  s  substantial  share  which  cannot  be  looked 
upon  as  a  commission,  that  is  primd  facie  evi- 
dence that  there  is  a  partnership  between  them. 
It  is  not  conclusive,  out  the  court  has  to  look  at 
the  provisions  of  the  agreement — ^not  at  one  of 
the  provisions  or  at  two  provisions,  bub  at  the 
whole  agreement,  to  see  whether  it  contemplates 
a  partnership,  or  whether  it  was  entered  iuta 
merely  by  way  of  securing  a  loan,  whether  it 
constitutes  one    of  the  {nrties    the  servant 
or  ag^t  of  the  other  to  be  paid  by  a 
share  in  the   profits,  or  whether  it  does 
not  do  this.    In   fact,  we  have  to  inquire 
what  is  the  real  nature  of  the  agreement.  The 
provision  of  Bovill's  Act  (28  &  29  Vict.  c.  86)  on 
which  the  defendant's  position  rests  is  the  1st 
section,  which  provides  that  "  the  advance  of 
monev  by  way  o^loan  to  a  person  engaged,  or 
about  to  engage,  in  any  trade  or  undertaking  upon 
a  contract  m  writing  with  such  person  that  the 
lender  shall  receive  a  rate  of  interest  varying 
with  the  profits,  or  shall  receive  a  share  of  the 
profits  arising  from  carrying  on  suoh.tra^  or 
undertaking,  shall  not  of  [j|i!^|d?9»l8^*)Ogte 
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lender  a  partner  with  the  person  or  peraons 
carrying  on  snch  trade  or  undertaking,  or  render 
him  responsible  aasDch;"  and  the  defendant  relies 
upon  several  caries  which  have  been  decided  since 
this  Act  was  passed,  and  which  have  been  cited 
on  his  behalf.  In  each  of  these  cases  there  were 
of  course  special  circumstances  on  which  it  had 
to  be  decided  whether  a  partnership  existed  or 
not ;  but  it  must,  I  think,  be  admitted,  that  in  all 
these  cases  there  is  to  be  trar«d  a  general 
principle  that,  if  there  is  an  agreement  for  snaring 
the  profits  of  a  bosiness.  that  is  primd  faeie  eri- 
dence  of  the  existence  of  a  partnership.  The 
ease  last  cited  by  llr.  Collins  on  bebali  of  the 
defendant  was  the  case  of  MoUwo,  March,  and 
Co.  T.  The  CouH  of  Warda  (h.  Rep.  4  P.  C.  419) ; 
but,  npon  looking  through  the  eriaence  given  and 
the  judgment  d^ivered  in  that  case,  1  find  that 
in  the  indgment  the  court  lays  especial  stress 
upon  the  consideration  that,  looking  at  all  the 
proTisions  of  a  very  complicated  arrangement, 
the  primary  object  of  it  was,  although  the  Bajah 
was  to  receive  a  commission  of  20  per  cent,  on 
the  profits,  to  give  him  security  as  a  creditor  of 
the  firm  for  the  large  advances  which  he  had 
made,  and  the  conclusion  at  which  the  court 
arrived  was,  that  the  trade  wan  not  agreed  to  be 
carried  on  for  the  common  benefit  of  the  bankrupts 
and  the  Bajah  so  as  to  create  a  partnexship,  but 
that  tbe  MUitract  was  really  what  it  professied  to 
be,  viz.,  one  of  loan  and  security  between  debtors 
and  their  creditor.  Other  cases  also  were  cited, 
hut  perhaps  the  strongest  case  in  favour  of  Mr. 
Meadows  White  is  that  of  Pooley  t.  Driver  (36 
L.  T.  R^.  N.  S.  79 ;  5  Ch.  Div.  458).  in  which  it 
was  laid  down  that,  in  the  absence  of  something 
in  the  contract  to  show  a  contrary  intention,  the 
right  to  share  profits,  as  profits,  constitutes  a 
partnership,  ana  the  language  of  the  Master  of 
the  Bolls  (Jessel,  M.R,)  in  his  elaborate  judgment 
in  that  case  is  very  strong  and  very  general. 
There  are,  inde^ni,  utter  cases  than  that,  out  the 
substance  of  the  decision  has  never  been  departed 
from  or  overruled  in  any  subsequent  decision. 
Tbe  question thereforeforns  to  decideis.  whether 
this  trade  was  on  the  true  construction  of  this 
agreement  to  be  carried  on  on  behalf  o£  and  tor 
the  benefit  of  the  defendant  Williams  as  a 
partner.  The  right  to  share  the  profits  is 
primd  j^aeie  evidence  of  a  partnership,  and  if 
the  business  was  carried  on  on  his  behalf  and  for 
his  benefit  so  that  he  might  earn  a  half  share  in 
the  profits,  unless  something  can  be  found  in  the 
agreement  showing  a  contrary  intention,  he  must 
be  held  to  l>e  a  partner  m  the  firm.  Then 
farther,  in  the  case  of  Ex  parte  Detkaa$e;  Be 
Megevand  (37  L.  T.  Eep.  N.  S.  440 ;  7  Ch.  Div. 
.511),  the  court  laid  great  stress  upon  Delhasse 
being  the  person  whose  capital  was  to  produce 
the  profits.  "  No  doubt,"  said  James,  L-J.,  the 
other  two  were  receiving  a  large  share  of  the 
profits,  but  they  were  receiving  that  share  merely 
lor  the  purpose  of  paying  them  for  their  manage- 
ment ox  the  bnsiness,  he  being  the  person  whose 
capital  was  to  produce  the  profits."  It  is  true  that 
in  this  case  there  is  no  term  that  the  capital  of 
the  partnership  is  to  consist  of  the  sum  which 
it  is  now  desired  to  treat  as  a  loan ;  but  I  think  it 
appears  clearly  from  the  general  provisions  of  the 
agreement,  as,  for  instance,  from  the  recital  that 
Baylis  is  about  to  commence  business  as  a  tailor — a 
recital  which  would  heve  no  meaning  if  the  money 


advanced  were  not  being  advanced  as  the  capital 
of  that  business.  None  of  the  cases,  however,  is 
identical  in  principle  with  tbe  pmsent,  and  the 
questions  above  stated  must  be  answered  by  an 
examination  of  the  agreement.  Was  then  the 
business  to  be  carried  on  for  the  benefit  of  both 
the  parties  to  it,  so  that  they  might  both  share  in 
the  profits?  The  provisions  of  the  agreement 
point  strongly  to  this  being  the  intention  of  the 
parties.  The*  defendant  Williams  is  to  advance, 
and  do«i  advance,  the  sum  of  5001.,  and  then 
there  is  a  provision  giving  him  the  power  of  call- 
ing it  In  within  forty-ei|int  hoars  after  demand 
in  writing;  that  is,  ne  is  to  have  the  option  of 
getting  out  of  the  business  at  any  moment ;  Imt 
until  toe  uttermost  farthing  of  that  sum  and  in- 
terest on  it  is  paid,  Baylis  is  to  pay  him  one-half 
of  the  net  profits  remaining  sifter  payii^  him 
5  per  cent,  iatereat  on  his  money, and  takingont 
41.  a  week  for  himself  for  his  salary.  Then 
follow  other  provisions  which  are  of  exactly  the 
same  nature  and  character  as  those  usnaUy 
appearing  in  partnership  deeds,  namely,  that 
Williams  is  to  have  access  to  the  books  and 
accounts  at  all  reasonable  times.  The  object  of 
that  cati  be  only  to  enable  him  to  see  that  he  gets 
his  share  of  the  profits.  liooking  thou  at  the 
whole  agreement,  is  it  a  contract  for  a  loan,  or 
does  it  make  the  parties  partners  P  It  might  be 
in  operation  for  many  years,  and  involve  the 
division  of  large  profits  wholly  irrespective  of 
the  500Z.  advanced,  except  that  Baylis  would  be 
personally  liable  to  pay  5001.  when  called  on.  I 
am  of  opinion  that  it  is  not  merely  a  transaotioa 
to  secure  the  repayment  of  5001. ;  and  that  it  ia 
not  "an  advance  by  way  of  loan  to  a  person 
engaged  or  about  to  engage  in  a  trade,"  within 
the  meaning  of  the  lat  section  of  Bovill's  Act 
(28  &  29  Yict.  c.  86),  and  I  think  that  it  consti* 
tutes  Baylis  and  Williams  partners  in  the  busi- 
ness, and  that  Williams  is  liable  to  pay  the  debt 
that  has  been  incurred.  The  County  Court  jndge 
was,  in  my  opinion,  right,  in  finding  that  the  effect 
of  this  a^-eement  is  in  substance  to  constitute  a 
partnership,  and  as  no  other  facts  except  the 
agreement  have  been  gone  into,  there  is  nothing 
to  cake  the  case  ont  of  the  doctrine  which  I  have 
stated. 

Hawkiits,  J. — concur  in  the  judgment  wliich 
my  brother  Denman  has  just  delivered,  but 
not  without  considerable  hesitation.  I  think, 
however,  that,  looking  at  this  agreement  aa  a 
whole,  it  contains  such  provisions  as  satisfy  me 
that  it  constitutes  a  mrtnership  between  the 
defendant  and  Baylis.  Bovill's  Act  (the  Partner- 
ship Law  Amendment  Act,  28  &  29  Yict.  c.  86) 
provides  that:  [Reads  it.]  Is  there  anything 
beyond  that  in  this  case  P  I  think  that  there  is. 
The  agreement  is  somewhat  peculiar.  It  opens 
with  a  recital  that  Baylis  is  commencing  business 
as  a  tailor,  at  a  place  mentioned,  under  the  style  or 
firm  of  "Bayus  and  Co.,"  and  has  applied  to 
Williams  to  advance  him  fiOOI.  Now,  when  a  man 
is  about  to  commence  business  and  applies  for  a 
loan,  that  means  that  he  applies  a  loan  for  ilia 
business,  since,  if  it  were  a  private  loan,  there  would 
not  be  any  necessity  for  the  recital  that  he  is  about 
to  commence  business.  Then  the  two  next  provi- 
sions rather  point  to  the  transaction  being  merely 
a  loan  to  be  repaid  with  icterest,  for  the  next 
stipulation  is  that,  in  consideration  of  the  sum  of 
1  5002.  advanced  to  him,  Baylis  agrees  to 

Digitized  by  VjOOglC 


Ibr  £8,  1B87.] 


Q.B.  Brv.j 


WiuiamB  the  50(M.  wiUiin  forty-eight  hours  after 
dnmuid  in  writing,  and  in  the  meantime  until 
the  500Z.  IB  repaid  to  pay  in  two  eqnal  payments 
on  the  30th  Jane  and  the  31st  Bee.  5  per  cent, 
interest  npon  that  snm.  These  proTisions  are 
not  inconsistent  with  the  contention  that  it  ia  a 
loan  only.  But  then,  althongh  Williams  is  to 
have  the  power  of  withdrawing  his  money  at 
short  notice,  yet  it  is  apparent  that  it  was  not  in 
the  contemplation  of  the  parties  tbat  the  money 
was  to  be  called  in,  but  rather  that  it  shonld  be 
left  outstanding,  for  it  seems  to  me  that  the  next 
clanae  goes  too  tar  for  ns  to  snpposo  that  it  is  a 
mere  loan.  It  provides  that  nntil  the  5001.  and 
interest  is  paid  Baylis  shall,  in  addition  to  the 
interest,  also  pay  to  Williams  snch  a  sum  as  shall 
equal  (me-halx  of  the  net  profits  to  be  derived 
fnm  the  bnsinesa  after  allowinjg  4Z.  per  week  to 
himself  as  a  salary  for  his  services.  Now,  there 
is  nothing  in  that  stipulation  which  points  to  this 
share  in  the  profits  being  treated  simply  as 
interest  on  the  KMn.  That  provision  is  certainlv 
more  consistent  with  a  partnership  than  with 
anything  else.  Then  Baylis  agrees  not  to  sell 
or  dispose  of  the  business,  nor  engage  in  any 
other  bnsiness  either  of  the  same  or  a  different 
nature,  bat  to  oontinne  to  carry  it  on  and  devote 
his  whole  time  and  attention  to  it,  and  then  there 
are  provisions  as  to  the  keeping  of  books  of 
acconnts,  which  are  to  be  open  to  Williams* 
inspection.  All  these  provisions  are  those  usually 
lonnd  in  partnership  agreements.  Then  at  the 
end  of  the  agreement  it  is  only  right  to  say  there 
is  a  very  atnEing  clanse  to  tlie  effect  that  Baylis 
is  to  give  every  ocility  to  Williams  or  his  accoan- 
tant  to  verify  the  account  he  submits,  and 
Vpliams'  costs  in  employing  an  accountant  to  do 
this  are  to  be  paid  by  Baylis.  This  is  certainly  a 
eondition  not  nsnally  found  in  a  partnership 
agreement,  as  it  is  not  usual  for  one  partner  to 

ET  the  costs  of  another  inspecting  the  books, 
king,  however,  the  deed  as  a  whole,  I  am  of 
opinion  that  the  learned  County  Court  judge  was 
nght,  and  that  this  motion  most  be  remsra  with 

WOuM  dimuaai. 

Solimtor  for  the  plainti^  W.  P.  8t.  L.  Ohubb, 
for  Ranckett,  Manchester. 

Sdicitors  for  the  defendant,  Emmet,  Son^  and 
Bfntba,  tor  A.  and  O.  W.  Fog,  Manchester. 


Friday,  Dee.  3. 1886. 
(Before  DsmcAir  and  HAWKnrs,  J  J.) 

FbAESOV  v.  FsABflOK.  (a) 
■Fnidtos— (7oim<y  Court — Admini$iralton  action— 
Might  thereto  qf  person  interested  in  estate  of 
ieeeaaed  person  —  Oowiiy  Oowrt  BuUs  1886, 
Order  FT,  r.  6j  Order  ZZO.  r.  11. 
A  ferson  interested  in  (he  estate  of  a  deceased 
person  is  mot  entitled  as  of  right  to  an  adminis- 
iration  order  in  a  County  Court,  the  combined 
tgeet  of  Order  FT.,  r.  6,  and  Order  XXIL,  r.  11, 
0/  Ote  County  Court  Rules  1886  being  toplaee 
woraniing  qf  such  order  toithin  the  diseretion 
of  the  County  Court  judge, 
Tbis  was  an  appeal  by  motion  from  the  decision 
of  the  learned  judge  ox  the  County  Goorfc  of  York- 
»hiTB,holden  at  Wakefield,  dismissing  an  action 
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brought  by  the  plaintiff  as  the  next  of  kin  and 
heiiMkt>law  of  one  Pearson,  deceased,  for  the- 
administration  of  his  estate  and  efteots.  The 
deceased  died  intestate  on  Aug.  6, 1885,  and  his 
widow,  Catherine  Person,  the  defendant  in  the 
action,  thereupon  took  out  letters  of  adminis- 
tration and  proceeded  to  realise  the  estate. 

Cyril  Dodd  for  the  plaintiff.— The  plaintiff  i» 
entitled  as  of  right  to  an  order  for  the  adminis* 
tration  of  the  estate  and  effects  of  the  deceased. 
The  defendant  has  taken  possession  of  the  whole 
of  the  deceased's  estate,  and  the  plaintiff  is 
entitled  to  have  aa  against  her  the  common 
administration  order,  and  an  order  that  proper 
accounts  be  rendered.  The  County  Court  judge 
decided,  under  an  error  as  to  the  law,  tbat  an 
administration  action  cannot  be  commenced 
within  a  year  of  a  testator's  death.  That  this  ia 
not  so,  is  shown  by  the  case  of  Prosser  v.  Moaeop 
(W.  N.  1881,  p.  38).  That  was  an  action  com- 
menced in  Jan.  1881  to  administer  the  estate  of  a 
testator  who  died  in  Oct.  1880,  and  whose  will 
was  proved  in  Nov.  1880.  The  plaintiff  was  a 
legatee  under  the  will  for  5001.,  and  had  not 
received  her  legacy.  It  was  contended  for  the 
executor  that  an  administration  at^on  could  not 
be  commenced  within  one  year  of  the  death  of 
the  testator,  as  that  was  the  period  allowed  for 
the  payment  of  legacies.  Fry,  J.  there  said,  "  I 
never  heard  that  an  action  to  administer  the 
estate  could  not  be  brought  by  a  Umlee  within  a 
year  from  the  death  of  a  testator.  The  ordixuoy 
decree  must  be  made." 

J.  O.  Witt  for  the  defendant.— The  only  question 
is,  whether  the  plaintiff  is  entitled  as  of  right  to 
an  order  for  administration.  Before  the  Bulea  of 
the  Supreme  Court  1883  an  interested  person,  if 
the  amount  of  his  interest  exceeded  101.,  had  a 
right  to  Buoh  an  order.  In  1882  Manisty,  J.,  in 
the  case  of  JZ^  Orr  Ewing  (48  L.  T.  Bep.  N.  S. 
555 ;  22  Ch.  Div.  456  ;  9  App.  Cas.  34),  held  that 
the  conrt  had  a  discretion  as  to  whether  an  order 
of  administration  should  be  made ;  but  the  Court 
of  Appeal  and  the  House  of  Lords  both  held  that 
there  was  no  discretion  to  be  exercised,  and  that 
the  defendants  had  no  right  to  resist  a  judgment 
for  administration.  "  If,"  says  Jessol,  M.B.,  '*  the 
testator  had  been  an  English  testator,  and  the 
execntoiB  English  executors,  a  judgment  would 
have  been  a  matter  of  course.**  The  decision  of 
Manisty,  J.,  however,  called  attention  to  the 
matter,  and  when  the  Bnles  of  1883  were  framed* 
Order  LY.,  r.  10,  provided  tbat  "it  shall  not  be 
obligatory  on  the  conrt  or  a  judge  to  pronounce 
or  make  a  jud^ent  or  order,  whether  on  sum- 
mons or  otherwise,  for  the  administration  of  ai^ 
trust  or  of  the  estate  of  any  deceased  person,  if 
the  questions  between  the  parties  can  bf>  properly 
determined  without  such  judgment  or  order." 
Snch  being  the  procedure  in  the  High  Conrt,  the 
practice  in  the  County  Court  is  to  be  gathered 
from  the  Connty  Court  Bales  1886,  which  apply 
so  far  as  may  be  practicable  (unless  otbsr- 
wise  expressly  provided)  to  all  proceedings 
taken  in  all  actions  and  matters  pending  on 
the  day  the  rules  came  into  force,  viz.,  Apru  28, 
18?6.  Aa  the  judgment  in  this  case  was  not 
delivered  until  May  13,  1886,  these  rales  apply. 
Order  "VT.,  r.  6,  provides  that,  "  where  any 
person  entitled  to  oring  or  maintain  an  action 
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deceased  person,  or  the  execution  of  any  trust, 
desires  to  submit  for  the  determination  of  the 
court  any  of  the  following  questions  or  matters : 
{d)  the  payment  into  court  of  any  money  in  the 
hands  of  the  executors,  or  administrators,  or 
trustees ;  he  shall  in  his  particulars  specify  con- 
oisely  the  question  or  matter  upon  whico  the 
decision  of  the  court  is  required ;  and  that  he  is 
wilUng  to  renounce  bis  right  to  an  order  for  a 
general  administration  of  the  estate  or  trust." 
Then  Order  XXIL.  r.  11,  provides  that  "at  the 
trial  the  judge  may  make  an  order  determining 
any  question  or  matter  submitted  pursuant  to 
Order  YI.,  r.  6,  in  any  action  for  administration, 
or  for  the  execution  of  trusts  without  making  an 
order  for  the  general  administration  of  the  estate 
or  execution  of  the  trusts."  On  the  true  con- 
Btmction  of  these  rules,  bearing  in  mind  the 

Sracticn  of  the  Hi^h  Court,  it  was  within  the 
tscretion  of  the  judge  to  refuse  to  make  an 
order  for  administration,  and  the  plaintiff  has  not 
an  absolute  right  to  such  an  order.  As  to  the 
questions  of  costs,  it  was  held  in  Plumb  t.  Graker 
(55  L.  T.  Rep.  N.  S.  404;  16  Q.  B.  Div.  40)  that 
ft  County  Court  judge  is  not  bound  bv  the  rule 
in  equity  which  prevailed  before  thn  Judicature 
Acts,  and  that  tm  plaintiff  in  an  administration 
suit  properly  bronght  was  entitled  to  his  coats 
out  of  the  estate. 

O.  Dodd  in  reply. 

Dbhiun,  J. — I  think  that  this  motion  mnst  be 
dismissed  with  costs.  It  is  an  appeal  £rom  a 
decision  of  a  learned  County  Court  judge  given 
in  an  action  brought  by  the  plaintiff  in  the 
.GountT  Court  for  the  administration  of  his 
father  s  estate,  and  I  may  say  the  decision  was 
arrived  at  after  a  long  hearmg  extending  over 
two  or  three  days.  Mr.  Witt  has  clearly  explained 
to  the  court  the  Uiw  upon  the  point,  and  be  has 
shown  us  that  it  formerly  <M)ntained  serious 
defects  from  which  great  mischief  resulted,  but 
that  lecentlf  rules  have  been  made,  the  clear 
purpose  and  intention  of  which  is  to  do  away  with 
the  enieusive  and  unnecessary  administration 
Buits  which  too  commonly  destroyed  large  portions 
of  small  estates.  The  defendant  in  this  case  is 
the  widow  of  the  deceased,  and  she  admits  that 
altogether  there  is  about  1002.  in  her  possession, 
part  of  which  belongs  to  the  estate  of  her  late 
husband,  while  part  is  her  own  property,  and  she 
debits  herself  with  certain  sums  which  she  says 
belong  to  the  husband's  estate,  the  largest  item 
being  a  sum  of  251.  for  which  she  has  sold  a  mare, 
and,  on  the  other  hand,  she  shows  a  list  of  debts 
amounting  to  between  401.  and  501.  which  she 
Bays  are  due  to  various  people  from  the  estate. 
Under  these  curcumstanoes  the  plaintiff,  the  son 
of  the  deceased,  claims  that  he  is  entitled  as  of 
'Ti^ht  to  an  order  for  the  administration  of  the 
.estate.  Now,  I  quite  agree  with  Mr.  Dodd  that 
the  mere  fact  that  proceedings  were  commenced 
-within  a  year  of  the  death  of  the  decoued  is  not 
.a  conclusive  answer  to  prevent  the  order  for 
administration  being  made ;  but  I  certainly  think 
that,  BB  the  law  stands  now,  seeing  how  incon- 
venient  it  is  to  be  called  upon  to  give  within  a 
'year  an  accoimt  of  every  snilling  received  and 
expended,  it  is  afact  which  the  judge  is  warranted 
in  taking  into  consideration  when  he  is  called 
upon  to  consider  whether  in  his  discretion 
he  will  make  such  an  order.    It  is  admitted 
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that  down  to  the  publication  of  the  Rules  of 
1883  the  courts  were  so  hampered  by  rigid 
rules  of  law,  called  equity,  la  many  cases 
operating  iniquitously,  that,  if  a  sum  of  lOL  or 
more  belonging  to  the  estate  of  some  person 
deceased  were  found  in  the  possession  of  anjone, 
any  other  person  having  the  slightest  interest  in 
it  was  entitled  to  an  order  for  administratitHX. 
The  10th  rale  of  Order  LY.  was  framed  in  ordor 
to  do  away_  with  this  rigid  rule,  which  worked 
good  to  litirions  soUcitora  only,  and  provided 
that  it  shonM  not  be  obl^iatory  on  the  court  or  » 
judge  to  prcnounce  or  make  a  judgment  or 
order,  whether  on  summons  or  otherwise,  for  the 
administration  of  an^  trust  or  of  the  estate  of 
any  deoeased  perscm,  if  the  queetious  between  the 
parties  could  he  properly  determined  without 
such  judgment  or  order.  In  this  case  tba«  are 
other  reasonable  ways  in  which  the  plaintiff 
can  obtain  his  due,  without  resorting  to  the 
expen%ive  machinery  of  an  administration  order. 
In  the  County  Court  special  provision  was 
made  for  such  cases  by  the  County  C<Nirt 
Rules  1886,  which,  it  is  provided,  are  to  apply 
to  all  proceedings  taken  in  all  actions  and 
matters  pending  on  the  da;^  the  rales  came  into 
force.  This  is  a  matter  wluch  was  then  pendmg, 
and  therefore  the  rules  apply  to  it.  Order  YH, 
r.  6,  of  these  rales  ennmerates  a  number  of 
matters  which  a  person  entitled  to  briu^  or 
maintain  an  action  for  the  a^ninistration  of  the 
estate  of  a  deceased  person  may  submit  for  the 
determination  of  the  court,  renouncing  his  right 
to  an  order  for  a  general  administration  of  the 
estate,  and  Order  XXII.,  r.  11,  coupled  with 
Order  VX,  r.  6,  gires  a  judge  at  the  trial  di»- 
crotionary  power.  The  learned  County  Court 
judge  has  exercised  his  discretion,  and  this  court 
will  ceitainly  not  interfere  unless  the  dLscretion 
was,  in  their  opinion,  wrongly  exercised.  Here 
I  cannot  see  that  thero  is  any  ground  for  supposing 
that  the  discretion  was  in  any  way  wrongly 
exraoised.  As  to  the  other  question  raised  qy 
Mr.  Dodd,  that  the  judge  was  wrong  in  ordering 
that  the  defendant's  costs  should  be  paid  by  the 
plaintiff,  it  is  quite  clear,  I  think,  that  there  waa 
good  reason  for  taking  that  course.  The  phlntiff 
was  too  hasty  in  plunging  into  litigation  and 
interfering  before  he  knew  that  th^re  was  any- 
thing wrong,  and  under  these  circumstances  I 
cannot  see  why  the  costs  should  be  paid  out  of 
the  estate.  On  the  contrary,  I  think  that  it  is 
an  instance  of  the  wholesomeness  of  the  new- 
system  compared  with  the  old,  and  that  the  learned 
judge  enrcised  a  reasonable  discretion. 

HA.WKIVS,  J.— I  aza  of  the  same  opinion. 

Appaal  ditmiMBed. 

Solicitors  for  the  plaiatiit  PUmeM  and  Bom, 
for  /.  A.  W.  mdridge,  Wakefield. 

Stdicitors  for  the  defendant,  VrUAnsrA  and 
Bom. 
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(Before  Dat  and  Wills,  J  J.) 

FuxoB.  (a|^)  V.  Tmi  Local  Boabs  or  Hkalth  roB 
WoBTHERS  (resps.).  (a) 

Poor  law — Eaiing — Gremhottset — "  Mcaleet  gardeiu 
or  nwrmry  grouindt  "-'Public  SeaU\  Act  1875 
(38  ^  39  Viet.  e.  55),  i.  211,  aUb-teet.  I  (£.). 

38  ^  39  Fief.  e.  55, «.  211,  mi-Mcf.  1  (&.),  "  n« 
oocwmr  0/  any  land  ukA  «i«  .  .  .  .  manbst 
fanMiM  or  iwrser;/  t^imdl*  ....  lAoU  2w 
aw in  nqMci  qf  (h»  aanu  m  tike  pnporiion 
ofcm^ourth  part  only  iff  tudt  nei  anmiM  vaim 

The  owner  and  oeeupier  of  a  piece  of  land  itj>on 
%BhitJi  tcore  areded  gremioutea  of  varioua  raea, 
wJUcA  aubttawtiaUy  covered  the  ivhoU  of  the  $aid 
piece  of  land,  and  tchich  toere  ueed  by  the  oimer 
far  the  purpose  of  gTovomg  iherein  grapet  and 
o&er  fniit,  vegetahiea,  and  floteera,  in  ihe  eourte 
^MtOHtuieM^matief  gardener  and  wureery- 
mtm,  Itadbeenmled  in  reject  of  eudtgreenhoueea 
ai  Am*  net  amiwtl  valne. 

BM  (aUotmng  the  appeal),  thai  the  premieee  in 
fM^Mm  vere  *'marhel  ^rdene  or  nunery 
gnmnde "  vtUhin  the  meanmg  of  mh-gect.  1  (b.) 
tfetet,  Sll  38  ^B9Vici.  c.  55,  andihaiihert- 
fitreUMomwr  wae  Uahleto  be  oMeeeed  to  the  poor 
Tute  m  rmptettf  on&fimrOi  pairt  only  qf  their  net 
tmmmal  viuue. 

This  was  a  imdal  case  stated  for  the  opinion  of 
the  ^uem's  Bench  Diviaion  of  the  High  Conrt  of 
Jutioe  pnrsnant  to  the  prorisione  of  sect.  11  of 
12  &  13  Vict.  c.  45. 

1.  The  ai^>ellant  was  a  g^rower  of  fruit,  vege* 
tiblee,  and  flowers,  carTyinff  on  biuiaees  at 
Worthing,  in  the  comity  of  Sussex,  and  for  the 
pniposeB  of  Boch  bnainesa  described  himself  as 
and  was  oommonlr  known  as  »  "  niarket  gardener 
Htd  norseoTXiian.*' 

S.  Tbo  ^ipdlaat  was  the  owner  and  occupier 
of  a  oertain  pieoe  or  parcel  of  luid  of  tiie  fatent 
oiabont  1  acre  1  rood,  wiUun  tin  district  of  tbo 
Torthing  Local  Board>  and  upon  the  said  pieoe  <^ 
kod  sixteen  glaasbonses  w  greenhonses  of  Tarioos 
niM  had  been  and  still  wean  erected,  and  snch 
S^aBshonses  or  greenhouses,  as  shown  on  the  plan 
to  this  special  case  annexed,  coTmed  nearly  the 
whole  of  the  sud  piece  of  land. 

3.  The  said  glasRhooBea  or  greenhouses  were 
used  by  the  appellant  for  the  purpose  of  growing 
therein  tomatoes,  cucumbers,  and  grapes,  and  to 
a  smaller  extent  other  Tegetablee  and  flowers  in  the 
course  of  his  said  boainess.  The  said  plants  and 
crops  therein  were  watered  and  heated  by  artificial 
means,  and  grown  upon  soil  placed  upon  prepared 
beds  inside  the  said  houses,  and  snon  j^nts  and 
ewpa  matured  mudi  earlier  than  in  the  open 
gnmnd.  In  the  case  of  the  vines,  the  roots  of  the 
phiits  were  in  prepared  beds  outside  the  glass* 
hoiites  or  greenhouses,  and  the  stems  were  carried 
thnnigfa  apertures  to  the  inside.  Sight  of  the 
nid  g^shouses  or  greenhonses  were  thns  used 
for  growing  Tines. 

4  The  appellant  had  been  rated  to  a  general 
district  rate  by  the  said  local  board  of  health  by 
a  rate  made  by  the  local  board  under  the  pro* 
nsioiis  of  the  Pnblic  Health  Act  1875  on  the 
6tti  April  1886,  the  general  district  rate  in  respect 
of  the  said  premjaes  showing  a  rateable  value  as 
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stated  in  the  poor  rate  of  741. 10s.,  and  a  fidl  rate- 
able value  of  741. 10s. 

5.  An  extract  from  the  valuation  list  for  the- 
parish  of  Broadwater,  within  which  the  district 
of  Worthing  is  situate,  in  the  county  Sussex^ 
BO  far  as  the  sud  valuation  list  r^ted  to  the 
preniiBes  of  the  appellant,  described  his  property 
as  27,700  superficial  feet  of  glass  at  51.  per  100  = 
1385Z.,  and  1026  yards  of  pipe  at  2«.  9d.=:UlZ., 
making  a  total  of  15261.,  the  gross  estimated 
rental  of  whidi  was  stated  to  be  1142.  10s.,  and 
the  rateable  value  741. 10s. 

6.  The  appellant  contended  that  he  was  liable' 
to  be  rated  to  the  said  general  district  rate  in 
respect  of  the  said  property  in  the  proportioa  of 
one-fonrth  part  only  oi  ita  net  annual  valoe  of 
741.  IDs.,  on  the  ground  that  the  said  land,  wiUi 
the  said  e^asshoaseB  and  building  oonatitnted  » 
market  garden  or  nursery  ground  within  the 
meaning  of  sect.  211,  aub-sect.  1  (b,)  of  the  Fublio 
Health  Act  1875  (38  A  39  Vict.  c.  55).  The  said 
local  board  ooutoided  the  appellant  was  liaUe  to 
be  rated  to  the  said  general  distriot  rate  in  respeofe 
of  the  said  glasshouses  or  greenbODBes  on  uuir 
fnll  net  annual  value  of  741.  IDs. 

7.  If  the  court  should  be  of  opinion  that  the 
appellant  was  right  in  his  contention  as  contained 
in  the  6th  paragraph  of  this  case,  then  the  appellant 
was  to  be  entitled  to  succeed,  and  the  said  rate 
was  to  be  quashed  so  far  as  related  to  his  said 
premises.  But  if  the  court  should  be  of  opinion 
m  aof^Hdanoe  with  the  contention  of  the  said 
local  board  aa  omtained  in  the  6th  paragraph  o£ 
this  case,  then  the  said  local  board  of  health  waa 
to  be  entitled  to  Buooeed  npon  the  oaae,  and  the 
said  rate  was  to  be  oonflnned. 

By  38  &  39  Vict.  o.  55,  b.  fill,  Bub^eet.  1 
it  is  enacted  that : 

With  raspeot  to  tiw  sssissmont  and  l«T;inav  o(  genersl 
distriot  rates  andar  this  Aot,  tJte  followiiiv  provltions 
shall  have  effeot,  utnsb' :  (1)  Genersl  district  lataa  shall 
be  made  and  levied  on  the  ooonpiaT  of  all  kinds  at  pro* 
ner^  for  the  time  being  law  smessable  to  anj  tmte 
for  the  relief  of  the  poor,  and  shall  be  awened  on  the 
foil  net  annnal  rains  of  anoh  proportr,  aaowtainad  bjr 
the  valnation  Hat  for  the  tims  bainfr  in  foroa,  or,  if  thsva 
in  none,  ttie  rate  ier  the  relief  of  the  pooriude  next 
before  the  making  of  the  asMMmant  rmder  thia  Aot, 
anbject  to  the  ftulowinff  exceptions,  refrnlations,  and 
oonditions,  namely:  (b)  The  owner  of  an;  tithes,  or  of 
aay  tithe  eommiiiatioB  zentdiatge,  or  the  ooon^er  oi 
any  land  naedasanble,  meadow,  or  pasture  grooM  onlr, 
or  as  woodlands,  market  gardens,  or  nnraery  groonaa 
.  .  .  .  shall  be  aaaflaaea  in  respeot  of  the  same  is 
proportion  of  one-fonrth  p»t  only  of  saoh  n«t  annnal 
Taloe  thereof. 

Arthtir  Charlee,  Q.C.  (Foreat  FuUtm  and  A.  Glen 
with  him)  for  the  appellant. — The  praniaes  in 
question  constitute  a  market  garden  or  nursery 
grounds  within  the  meaning  oS  sect.  211,  bud* 
sect.  1  (b.)  of  the  Pnblio  Health  Act  1675,  and 
therefore  the  appellant  is  li^^  to  be  rated  to  one- 
fourth  part  only  of  their  net  annual  value.  Tbib 
appellant  does  not  receive  the  benefits  of  a 
dwBlling-house,  Buch  as  gas,  water,  Ac,  and  the 
rate  should  be  proportionate  to  the  benefit.  [_E» 
was  stopped  by  the  Court.] 

ZumZsy  AmiA,  (^.C.  {EngUeh  Harriton  and 
B.  PsnntM  with  him)  was  called  upon.  —  This 
is  a  piece  of  land  covered  entirely  with  glass 
and  used  for  forcing  purposes,  and  it  is  in  no  sense 
a  market  garden  or  nursery  ground  within  the' 
meaning  <d  the  sub-section.  The  appellant  is 
rated,  lat  in  respect  of  a  maiket  garaeiL  hiULlL, 
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respect  of  greenhoases.  The  following  oasea  were 

cited: 

The  South  Wales  Railway  Company  v.  The  Local 

Board  of  Health  far  Swatuea,  4E.  &  Bl.  198 ; 
The  Newport  Dock  Company  t.  The  Local  Board  of 

Bnlth  for  VewiMrt,  8  Best  ft  Smith,  708 : 
JtM.  T.  The  Midland  Railtoay  Company,  33  L.  T. 

&P.N.  S.7SS;  LBep.lOQ.  B.3£»; 
Pcto     Overaeert  of  West  Bam,  2  E.  &  E.  144;  28 

L.  J.  240,  M.  C. 

Charlea,  Q.C.  was  not  called  upon  in  reply. 

Dat.  J. — In  this  case  I  am  dearly  of  opinion 
that  the  piece  of  land  in  qnestion  is  within  the 
exemption  to  which  snh-sect.  1  (&.)  of  sect.  211  of 
the  Public  Health  Act  18?5  refers,  and  therefore 
properly  rated  at  one-fourth  part  only  of  the  net 
annual  Taloe.  The  exemption  is  in  respect  of 
market  gardens,  and,  in  my  opinion,  this  being 
a  place  used  for  the  purposes  of  mrdening  and 
for  the  production  and  growth  of  flowers  and 
vegetable  produce,  is  a  market  garden  within  the 
meaning  of  the  section.  Such  cnltiTfttion  is  dis- 
tinguished from  i^rionltare  only  in  the  scale 
upon  which  it  is  carried  on.  The  distinction  is 
difficult  to  define ;  but  this  ground  is  certainly  not 
a  &rm,  but  a  place  used  for  the  production  of 
Tegetablea,  fruit,  and  flowers,  and  it  is  therefore 
properly  called  a  garden,  and,  these  articles  being 
grown  for  purposes  of  sale,  this  place  is  the  very 
thing  ordinarily  spoken  of  as  a  market  garden. 
It  is  certainly  not  a  tarm.  It  is  said  that  it  is  not 
a  garden  because  the  bulk  of  the  produce  is  grown 
under  ^lass,  but  I  f&il  to  see  that  that  fact  makes 
any  difference  in  this  respect.  I  do  not  think 
that  the  mere  fact  that,  for  protection  from  the 
weather,  it  Is  partiallr  covered  by  glass,  and  for 
protection  from  wind  it  i&  surrounded  by  walls, 
makes  the  place  any  the  less  a  garden.  The 
ground,  whethw  It  be  ooreied  hr^  glass  or  not,  is 
need,  not  for  pleasure,  bnt  for  raising  market  pro- 
duce, and,  under  snch  circumstances,  it  does  not 
seem  to  me  to  matter  how  many  greenhouses 
there  may  be,  or  whatpart  of  the  ground  may  be 
oovered  with  glass.  To  my  mind,  this  is  a  place 
used  for  raising  prodnce  for  market,  and  a  market 
garden  within  the  meaning  of  sect.  211,  sub- 
sect.  1  (&.)  of  the  Public  Health  Act  1875.  The 
appellant  is  therefore  entitled  to  claim  the  benefit 
oi  the  exemption,  and  is  liable  to  be  rated  to  one- 
fourth  part  only  of  the  net  annual  value  of  the 
garden  in  question.  This  appeal  must  therefore 
be  allowed. 

Wills,  J. — 1  am  of  the  same  opinion.  To 
understand  the  intention  of  the  Act,  we  must 
consider  the  state  of  things  in  exiotence  at  the 
time  when  it  was  passed.  At  that  time  the 
majority  of  Bo-calied  market  gardens  were 
occupied  to  a  very  large  extent  by  glass  and 
greenhouses,  in  which  gardening  operations  were 
carried  on  by  persons  employed  in  these  gardens. 
The  operation  of  growing  and  maintaining  green- 
house plants  nndw  such  covering  was  no  less  an 
essential  part  of  market  gardening  than  the  culti- 
vation of  plants  in  the  open  air.  It  is  di£Bcnlt  to 
see  what  difference  there  can  be  if  a  portion  of 
the  land  so  cultivated  ha[^>eiu  to  be  covered  over 
with  glass.  Gardening  under  snch  cowni  por- 
tion must  be  carried  on  in  the  same  way  as 
gardening  in  the  open  air.  Glasshouses  of  this 
Kind  are  a  necessary  part  of  a  garden,  and  still 
more  so  of  a  market  garden,  and  I  therefore 
think  that  the  ground  in  qnestion  falls  legiti- 
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mately  under  the  title  of  market  garden  or 
nursery  ground.  The  circumstances  of  modem 
life  may  cause  an  increasing  relative  proportion 
of  glass  to  be  maintained,  trut  I  see  no  reason 
why  ground  occupied  as  that  which  is  here  in 
question,  in  which  the  ordinary  trade  of  market 
gardening  is  carried  on,  should  be  less  a  market 
garden  or  nursery  grounds  within  the  meaning 
of  the  exemption  than  open  ground  used  for  lika 
purposes.  The  appellant  is  therefore  entitled  to 
succeed  in  this  appeal.  ^^g^ 

Sdimtors  for  aiqiellant,  Wormian  anA  Avery. 
Solicitor  for  respondents,  W.  Fttd.  VerraU, 
Worthing. 


Baturdaiy,  Martha. 
(Before  Sura  and  Gbaitieajc,  JJ.) 
Cook  v.  The  North  UBnopouTAV  Tkuitat 

CoicPAXT.  (a) 
Jfoffar  andatmam^TramDor  drieep—'*  Xafionrsr  " 
— "  OfAennss  engaged  in  mammal  labour*'-^ 
Smphyen  and  Workmen  Jet  1875  (38  ^  3»  FteC 
&  90),  «.  10— Employers'  UahOii]/  Aet  1880 
44  VieL  a.  4S),$.B. 
A  iramear  driver  ie  not  "a  person  to  w\om  Uhe 
En^loyera  and  Workmen  Act  1875a|)p2te«,"  emd 
therefore  if  not  a  "  workman  "  vnikm  the  meqm- 
ing  of  iKe  Employers'  LiabUHy  Aet  1880,  nor 
entitled  to  the  henefU  qfihat  Act. 

Acnov  under  the  Employers'  Liability  Act  1880 
(43<S;44yict.  0.42). 

The  action  was  brought  in  the  Shoreditch 
County  Court  by  the  plaintiff,  a  tram  car  driver, 
to  recover  compensation  for  personal  injuries 
sustained  by  faim  while  in  the  employ  of  the 
defendant  company,  in  an  accident  caused  by  s 
defect  in  the  tramway  rails.  The  case  wan  left  to 
the  jnry,  who  found  a  verdict  for  the  plaintiff  and 
awarded  him  1001.  damages.  The  learned  (Tonntry 
Court  judge,  however,  refused  to  give  judgment 
for  the  plaintiff,  but  entered  judgment  for  the 
defendants  on  the  ground  that  the  plaintiff  was 
not  a  "  workman  within  the  meaning  of  the 
Employers'  Liability  Act,  and  therefore  could  not 
sue  his  employers  und«r  tlie  Aot  From  snch 
ruling  of  the  learned  Connty  Conrfc  judge  the 
plaintiff  now  appealed. 

By  secc  10  of  the  EmpUmrs  and  Worfaonen 
Act  1875  (38  A  39  Viot  e.  90) : 

The  expression  "  workman "  does  not  isslttde  a 
domertio  or  mnnial  wrrant,  bat.  Ban  as  sloreaaid, 
meana  a  penon  who,  beinit  a  labourer,  serrant  is 
hoabandry,  jonnt^maii,  artiftosr,  fc*"^""***"". 
miner,  or  othorwiM  engaged  in  """"^^  labour,  whethar 
under  the  a^  of  twenty-one  years  or  above  that  age, 
baa  entered  into  or  works  under  a  ooAtraot  with  an 
employer,  whetber  the  contract  bo  made  beftwe  or  aftar 
the  pasBinir  of  this  Aot,  be  axprewed  cc  inpUad.  onl 
or  in  writing',  and  be  a  oontraot  oi  serrioe  or  a  OQDlnet 
personally  to  exeoate  any  work  or  labour. 

By  sect.  8  of  the  Emptoyers'  LiabCity  Act  1880 
(43  &  U  Vict.  c.  42)  : 

For  the  pnrpoaes  of  this  Aot,  nnleaa  the  context  other- 
wise  requires,  the  expression  "  workman  "  mftanit  a  rail- 
wi^  setvant,  and  avr  person  to  whom  tibe  Emplojsn 
ana  Workmen  Aet  lovS  i^tplies. 

Crispe  for  the  plaintiff. — The  plaintiff  is  a 
"  workman  "  within  the  meaning  of  tne  Employers' 
Liability  Act  1880.   The  driving  of  a  tramcar 

(ff)  Bpportrd  liy  F.  A.  CRAn^SBBiH,  Eiq^  BuTteter>M.X«w. 
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inToIvea  manual  labonr,  both  in  the  management 
of  the  horses  and  in  the  taming  on  and  off  of  the 
b  ske.  It  is  also  the  duty  of  the  drirer  to  attach 
the  horses  to  the  car  and  to  nn^oke  them,  and 
also  to  spread  sand  on  the  rails  in  slippery 
weather.   He  cited  the  following  cases : 

Reg.  T.  Murphy  21 L.  J.  44,  M.  C. ; 
Morgan  v.  Th9  London  Qeneral  Omntbu*  Oompony, 
51  L.  T.  Bep.  N.  S.  218;  13Q.  B.  XHt.  882. 

Vaughan  WiUiama  for  the  defendant  company. 
— There  mast  be  some  limitation  to  the  scope  of 
the  words  "  manual  labonr,"  and  it  is  submitted 
that  the  dnver  of  a  tramcar  does  not  come  within 
the  meaning  of  the  Employers'  Liability  Act,  and 
therefore  that  the  learned  Connty  Conrt  ]ndge 
was  right  in  giving  his  judgment  in  favour  of  the 
defendants.  In  ms  judgment  in  Morgan  y.  The 
London  Oen*ral  Ommbua  Company  (51  L.  T.  Bep. 
K.  S.  213;  13  Q.  B.  Dir.  832).  Brett.  M.B.  savs 
that,  1^  the  interimtBtion  clause  to  the  Act,  the 
L^ialatore  has  restricted  the  meaning  of  the 
word** worknwa"  to  theclasse  of  persons  there 
mentitmed,  and  to  those  otherwise  employed  in 
manual  labour.  It  was  there  held  that  an 
omnibns  conductor  did  not  fall  within  any  of  the 
classes  enumerated,  and  was  not  a  person 
engaged  in  manual  labour,  and  therefore  tnat  he 
w*s  not  entitled  to  the  buiefit  of  the  Emplqywa' 
Inability  Act  1880. 

SntH,  J.— The  jdaintiff  in  this  case  is  the 
driver  id  a  tramcar,  and  he  was  awwrded  1002. 
damans  for  injuries  sustained  by  him,  by  a  jury 
in  the  Bhoreditch  County  Court,  where  he 
Inonght  an  action  against  the  defendant  company 
under  the  Employers*  Liability  Act  1880.  The 
learned  County  Conrt  judge  refused  to  allow  the 
plaintiff  to  recover  such  damages,  and  entered 
radgment  for  the  defendants.  There  is  no  evi- 
dence before  ns  that  the  plaintiff  had  any  other 
substantial  occupation  beyond  that  of  driving  the 
tramcar.  The  question  for  ns,  therefore,  is, 
whether  a  person  so  employed  is  a  "  workman  " 
within  the  meaning  of  sect.  8  of  the  EmplOTers' 
loabOit/  Act  1880.  For  the  definition  <a  the 
eqiressiOn  "  workman,**  we  are  referred  by  the  Act 
to  sect.  10  of  the  Employers  and  Wornmen  Act 
1875  (38  A  39  Yict.  c  90).  There  the  expression 
is  said  not  to  inolnde  a  domestic  or  menial 
servant,  but,  with  that  saving,  to  mean  "a  person 
who,  being  a  labourer,  servant  in  husbandry, 
jonm^man,  artificer,  handicraftsman,  miner,  or 
otherwise  engaged  in  mannal  labour."  Under 
the  Empl(^er8  and  Workmen  Act  1875,  therefore, 
the  term  ia  intended  to  applr  to  the  particu- 
lar classes  ennmerated  only.  As  far  as  I  can  see, 
a  driTer  is  not  within  any  of  the  special  terms 
given,  bnt  it  is  said  that  he  comes  under  the 
general  words  of  a  person  "  otherwise  engaged  in 
mannal  labour."  It  may  be  noticed  tnat  the 
eection  begins  by  r^rring  to  "  any  person  being 
a  labourer,"  and  coaoludes  with  a  reference  to 
those  "  engaged  in  mannal  labour."  as  if  qualify- 
ing the  wbois  clause  to  the  class  of  labourers. 
"Sow,  it  is  said  that  mannal  labour  includes  any 
woric  done  with  the  hands.  But  writing,  for 
instance,  is  clearly  not  manual  labonr  within  the 
meaning  of  the  Act,  bat  yet  it  would  oome  nnder 
the  definition  contended  lor  if  it  were  a  good  one. 
Again,  can  it  be  said  that  a  telegraph  clerk  is  a 
manual  labourer,  or  a  hair-cutter  P  Clearly  not. 
Is.  then,  a  driver  to  be  taken  to  come  within  the 
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meaning  of  the  clause  merely  because  he  works 
with  his  hands  F  I  can  see  no  distinction  between 
his  case  and  those  I  hare  taken  as  examples-^ 
namely,  a  telegraph  clerk,  a  writer,  or  a  hair* 
cutter.  All  may  have  manual  work  to  do,  bub 
that  does  not  necessarily  make  them  oome  under 
the  term  "labourers,"  and  I  cannot  see  that  a 
driver  is  a  man  "  eogaged  in  manual  labour,"  to 
whom  the  Act  ia  intended  to  apply.  If  the  Legis- 
lature had  intended  that  such  persons  should  come 
within  the  operation  of  the  Act,  the  term  "  coach- 
m&n  **  would  have  been  included  after  the  special 
classes  td  workman  mentimied,  bnt  all  we  find  is 
"  otherwise  engaged  in  manual  labonr."  Hr. 
Crispe  tells  ns.  However,  that  the  driver  of  a  tram- 
car  has  not  only  to  drive,  but  that  be  has  to  do  other 
thin^  in  the  course  of  his  employment,  sneh  as 

gutting  the  brake  on,  changing  the  horses,  inc. 
>ut  there  is  no  evidence  that  he  has  any  other 
special  or  substantial  duty  imposed  upon  him  than 
that  of  driving,  and  even  if,  apart  from  the  absence 
of  any  direct  evidence,  we  use  our  common  know- 
ledge as  to  the  work  nf  a  tramcar  driver,  I  think 
that  the  observations  of  the  Master  of  the  Bolls  in 
Motion  T.  The  London  General  Omnibus  Company 
(ubt  cup.)  apply — namely,  that  the  real  substantial 
business  of  the  plaintiff  must  be  considered,  and 
not  other  snbsidiary  duties  he  may  happen  to 
have;  and  I  hold  that  the  real  substuitial 
business  of  the  plaintiff  in  this  case,  as  driver  of  a 
tramcar,  is  driving.  This  case  is  covered  by  the 
mnertA.  judgment  in  Morgan  v.  The  London 
Oeneml  umnibu»  Company  (ubi  sup.)  both  in  the 
Divisional  Court  and  in  the  Court  o£  Appeal,  and 
I  entirely  agree  with  the  dictnm  of  Day,  J.  in  the 
former  court  (50  L.  T.  Bep.  N.  S.  687 ;  12  Q.  B. 
Div.  201),  that  there  is  no  distinction  between  the 
cases  of  an  omnibus  conductor  and  of  a  driver,  as 
far  as  the  application  of  the  Employers'  Liability 
Act  is  concerned.  In  my  judgment,  the  plaintiff 
is  not  a  pravbn  entitled  to  the  benefit  of  the 
Act. 

Ga&HiHAii,  J. — I  am  of  the  same  opinion.  It  is 
very  difficult  to  draw  a  clear  and  definite  line  as 
to  now  mnoh  and  what  dasses  of  work  are 
inclnded  in  the  words  "mannal  labour ;"  but  I 
think  that  tliese  words  were  inserted  in  the 
seotum  with  a  view  to  being  applied  to  those 
whose  labour  is  laborious  without  being  intel- 
lectual. The  ordinary  definition  of  labour  is  con- 
tinnous  work  without  any  necessity  for  very  much 
thought.  But  that  definition  not  being  sufficient 
for  all  those  whom  the  Act  was  intended  to 
include,  special  mention  is  made  in  the  interpreta- 
tion clause  to  the  Employers  and  Workmen  Act 
1875  of  certain  other  classes  qf  workmen — namely, 
labourers,  servants  in  husbandry,  jonrneymen, 
artificers,  handicraftsmen,  and  miners.  These 
latter  are  skillnd  workmen,  using  art  as  well  ae 
their  own  hands  in  labour,  and  therefore  these 
additional  terms  are  added  to  the  class  of  mere 
manual  labourers.  Drivers  are  not  mentioned. 
Unless,  therefore,  driving  can  be  said  to  be  labour 
of  such  continuous  kind  requiring  little  thou^t, 
it  does  not  oome  within  the  meaning  of  the  Act. 
Drivii^;;,  in  my  judgment,  is  clearly  not  mere 
labonr  of  a  oontinnons  kind  without  any  need  of 
intelligent  thought.  On  the  contrary,  it  requires 
the  exercise  of  skill  and  mental  power  in  directing 
the  horses.  Doubtless  there  is  less  of  this 
required  in  driving  horses  in  a  tramway  car  along 
rails  thui  in  ordinary  driving;  ibot  stilt  the 
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ardinary  operation  of  drivinfl;  reqnirae,  eyen  in 
that  case,  to  be  oontrollea  by  some  mental 
exercise  as  yrell  as  by  mere  rouinal  work,  and,  in 
my  opinion,  a  driver  is  a  skilled  serrant,  and  bo 
not  one  to  wbom  the  Act  was  intended  by  the 
Legislatare  to  apply.  The  plaintiff  is  therefore 
not  a  person  entitled  to  recorer  damages  from 
his  employers  nnder  the  Emplorers'  Liability  Act, 
and  the  mling  of  the  learned  Omuity  Court  judge 
must  therefore  be  affirmed.  j^aUmiued, 

Solicitor  lor  the  plaintiff,  S.  J.  Ward. 
Solicitor  for  the  defenduite,  B.  C.  aoS^rag. 


PEOBATE,  DIVORCE,  AND  AJDMIEALTY 
DIVISION. 
ADMIRALTT  BUSINESS. 
Nov.  11  and  Dee.  7, 1886. 
(Before  the  iUgfat  Hon.  Sir  JTames  Haithxh.) 
Tex  Bmri]rA.(a) 

Carriamq^  good*— €!luirter-paHif  and  biUt^ladmg 
— Cw2m(>f^2Sww&Mmsn<  <^  cargo-^Mxei^ed 
petiU—IdmUaiion  qfliahSmi~-3£»ehafit  Ship- 
ping Act  1854  (17  ^  18  Fief.  e.  104),  «.  506— 
Merchant  Shipping  Act  Amendment  Act  1862 
(25  ^  26  Ftef.  e.  63). «.  54. 

When  a  veeeel  laden  vtUk  earoo  dieetmHMiee  har 
voyage,  and  the  cargo  u  tranehSpped  hp  the  ehip- 
owner  iiUo  other  hoUomefor  Giepwrpoee  of  earning 
ihe  freight  dm  under  the  onginal  eontrael  of 
carriage — but  wUhoui  ihe  aetent  of  {he  cargo- 
oumers,  aUhowih  iheif  were  viihin  reach  of  com- 
munieatum — the  ahipowner  cannot,  in  an  adion 
hy  the  eargo-ovmer  for  non-delMtery,  protect  him- 
telf  from  JvabiUiif  by  eaaeeptione  m  the  hiUe  of 
lading  given  hy  ihe  mastert  of  the  shipe  into 
wMeh  the  goode  have  been  tranehipvedt  ^  ^vcA 
exeeptiona  irona  not  contained  in  the  original 
charter-party  and  inU  of  lading. 

When,  in  eonaegvenee  of  a  eoUinon,  cargo  ie  tran- 
tkipped  and  loet  hy  the  negUgenee  of  f&a  maiier 
and  erew  qf  ihe  Am  carrying  ift^,  decree  in 
a  UmntaUon  ocCwis  Ummng  theui^lity  of  ihe 
oumer  of  the  original  sh*^  in  reepect  of  the  loea 
or  damage  canted  hy  the  tmproper  navigation  of 
hie  ship  on  the  oeeaeion  cf  the  eoUieion,  does  not 
proteeikim  from  UahiUty  for  the  eubteguent  Ion 
of  the  eargOt  and  the  eargo-ownere,  noMth- 
standing  tuM  deflrss,  are  eniHiled  io  tue  JUm  for 
the  loBt. 

The  dffendamie'  vesed  while  carrying  cargo  of  the 
plainfijfa  under  a  charter-party  and  bul  cf 
lading,  not  excepting  the  negligence  of  her  maater 
and  orew,  came  into  coUiaion  vnth  another  ahip 
through  ihe  joint  negUgenoe  qf  hath.  She  leaa, 
in  consequence,  obliged  to  put  into  a  port  of 
r^f^S^  diamarga  her  eargo  for  repaira. 

The  maater,  writhout  the  tuaent  cf  <&e  cargo- 
ovmera,  jitdiiiably  tranaii^ed  the  eargo  into 
Giree  other  ahipa  under  hiJu  of  lading  excepting 
ihe  negligenee  of  the  matter  and  crew,  and  &y 
vAieh  ihe  master  was  repreaented  aa  ahipper,  and 
cargo  made  deliverable  to  the  order  of  hia 
ownera.  Two  cf  ihe  ahapa  into  which  the  cargo 
had  been  iranahipped  were  loat  by  the  negligence 
of  their  reapeetive  maatera  and  crewa.  The  de- 
frndanta  Umiied  their  UabHity  in  reaped  ^  the 
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Joaa  or  damage  caused  by  the  improper  aumiga- 
tion  of  their  aMp  on  the  occaaion  ^  M6  eoZJitum. 
The  cargo-oumera  haiving  aued  Ae  akipommarm 
for  the  loaa  of  their  cargo: 
Held,  that  the  tranehipmeni  waa  for  ihe  purpoee  ef 
enabling  the  defendant*  to  earn  the  freight;  that 
they  could  not  protect  Viemaelvea  from  UaJriUitf 
by  eeeeeptioria  in  the  aubaeipteni  biU  of  lading 
which  were  not  contained  tn  the  original  eon' 
tract  carriage  between  themadvea  and  ihe 
pUani^a;  and  &ai  ihe  decree  in  ihe  Umiiatiom 
oefton  did  not  prevent  the  plaintiffe  atUng  tkem 
for  the  loaa  of  toe  cargo. 

This  was  an  action  «n  peraonam  by  Edward  John 
Howard,  against  James  Hills  and  others,  the 
owners  of  the  steamship  Bemina,  to  reoorer 
damages  for  mm-delirery  of  his  cmvo  ladoa  on 
boarathe  Bemina  in  maeh  oS  a  nMrter>party» 
dated  ihe  18th  An^.  1884. 

cargo,  ooneuting  <A  17(K)  tone  of  ore^ 
shipped  at  Porman  for  carriage  to  Cai^i^  ~ 
Bate  Dock,  but  1147  tons  were  not  deliverecl 
the  plaintiff,  althong^h  snoh  non-delivery 
accoraing  to  the  plaintiff,  not  cansed  by  any  of 
the  excepted  perils  in  the  charter-party  or  biU  of 
lading  given  in  receipt  for  the  cargo  at  Porman. 

The  defendants  their  defence,  after  denyincf 
that  the  plaintiffs  had  snffered  damage  or  that 
there  had  been  any  breach  of  the  charter-party, 
alleged  as  follows : 

8.  The  plaintiff  is  a  merdhant,  carrying  on  bnnnsaa  ait 
Caxdilt.  The  defendantB  are  shipownen,  and  oiraata  at 
th«  Bteanuhip  Bemina,  wluoh  was,  at  the  tunes  beraia- 
after  mentiooed,  and  is  a  dnlj  reeifltered  Britisli  ahip. 

8.  By  a  oharter-partr.  dated  Amg.  18,  1884,  bdw  the 
obartflr-partT-  in  the  Btatement  of  olaim  msntioned,  tlw 
plaiDtifl  ohartered  the  defendant's  steamship  Bat  wiiua 
to  proceed  to  Pormaii.  and  there  load  a  eargo  of  on  far 
dalireiy  at  Cardiff  or  Newport,  as  ordned,  oertaia  pcrila 
ezoepted. 

4.  The  said  steanuhip  prooeeded  to  Formas,  and 
thsre  loaded  a  c»rjfo  of  aboat  1700  tona  ol  ore  in 
aooordanoe  with  the  said  (dwrter-party.  Saoh  eazfo 
was  shipped  and  owned  bj  the  plaintiff,  and  the  nasisr 
dnW  signed  and  deliverod  to  the  plaintiff  a  of 
lading  for  the  same,  being  tiie  bill  of  lading  referred  to 
in  the  statement  at  oUm,  by  whlcb  the  said  cargo  waa 
to  be  carried  to  Cardiff  ana  there  deliTered  (oertaUi 
perils  exoepted)  for  freigM  and  other  oonditions  aa  per 
the  said  charter-par^. 

5.  The  Bemina  dnly  prooeeded  on  her  Toyage  tow  at  da 
Cardiff  from  Porman  with  the  said  eargo  and  abont  SSD 
tons  of  Rsparto  grass  belonging  to  other  persona  oak 
board,  and  while  proBeonting  her  eaid  royage,  narady, 
on  the  28th  Sept.  1884,  the  Bamina  oame  into  oollimit 
with  the  Bteamship  Budtir*,  in  oonaeqaeDoe  of  wUeln 
the  said  stesmship  BwMre  sank  witii  hw  eaigo.  aad 
fifteen  persons  on  board  her  were  drowned,  utd  tfaa 
Bemina  snHtained  snch  damage  that  she  was  oompdled 
to  pat  into  Lisbon  and  disoba^  her  oano. 

6.  The  aaid  ooUiaion  was  oooadoned  oy  the  fanH  cr 
defaolt  of  the  master  and  crew  of  the  Bcraiita,  and  Hm 
fault  or  defaiilt  at  the  master  and  crew  of  the  BuMra. 

7.  The  Bemina  oould  not  be  repaired  at  Lisbon  ao  aa 
to  carry  on  the  said  oai^,  and  ane  was  obliged  to  nro- 
oeed  after  temporuy  repairs  in  ballast  to  be  repaired  in 
England,  and  her  repairs  would  hare  taken  so  loar 
before  she  ooold  ha>Te  returned  to  Lisbon  that  it  would 
have  been  nnreasonable,  and  oost  more  than  the  oaiM 
was  worth  to  keep  it  for  her,  and  the  prc^r  thing  to  be 
done  with  the  cargo  of  ore  was  to  fonrard  it  to  Ha 
destination  by  otiier  veesds. 

8.  Aooordingly  lite  aaid  eargo  of  ore  was  shipped 
under  bills  of  uding  hereinafter  mentioned  front  Jaaboa 
for  Cardiff,  ite  destination  by  Hessn,  Pinto  Baato  aad 
Co.  (in  whose  oostody  it  was  at  Lisbon,  and  to  whom  ife 
had  been  delirered,  and  who  had  reoeiTed  it  as  agente 
for  and  on  behalf  of  the  plaintiff)  by  and  with  the  ooa- 
sent  and  anthoritj  of  the  plaintiff  uid  on  his  behalf  in 

Digitized  by  VjOOglC 


THB  LAW  TDfBS. 


[ToLLTL,  K.&— 451 


ttm  other  rteamnhipa  bomd  for  Oudiff,  namelr,  tlie 
Anbury,  the  CurUvi,  imd  the  Brixham,  aH  oi  vhioh 
VBK  proper  and  effieient  for  the  porpose.  The  Esparto 
gmnma  also  shipped  ia  a  nTailarmuiiierl^aisBaia  firm 
im  the  anthoritj  and  eoueni  and  on  behalf  of  its  owners 

9.  Onlj  ooe  oC  the  md  three  etaauMhipa,  the  Curlew, 
uriTed  laffllj  at  Cardiif  with  bar  cargo.  The  other 
two,  the  Brveham  and  the  Avebury,  were  totally  lost  on 
ttieir  Toyage,  with  snoh  portions  of  the  said  oar^  as 
Huw  were  respeotiTely  oarryinf.  The  portions  shipped 
ad  lost  as  afnveaid  in  the  BrMhom  and  Avebury  make 
v>  and  an  tiie  1147  tons  of  the  said  oargo  ref  en«d  to  in 
tae  said  statement  of  daim.  Bills  of  lading  for  the 
Hid  portions  of  pot  on  board  the  Briduxm  and 
Avemuy  respeotiTe^  wer«  sipped  by  their  respeotive 
matters  or  agents,  and  were  in  the  onstomary  form  in 
nse  at  Lisbon,  and  the  defendants  orare  leave  to  refer 
ttareto. 

10.  The  loss  of  the  BritAam  and  Avebyury  and  their 
«me*  was  oooaaioiied  by  perils  exoepted  both  in  the 
Mid  ebartef -party  and  biU  of  lading  in  the  B«mina, 
and  in  the  said  biUa  of  lading  of  the  Brixham  and 
AvAury. 

11.  On  tbe  30th  Sept.  1884,  an  action  was  oommenoed. 
ia  ths  Adndnl^  DlTlafam  of  tbe  said  ooort,  by  the 
Msnduta  as  owners  of  ths  steamsbip  Bamina,  against 
the  owners  of  the  BuAire  for  the  damages  tney  bad 
sustained  b^  tbe  said  oollision,  and  on  the  10th  Oot. 
18B4  an  aobon  was  oommeitoed  in  the  nid  dirisioB  oC 
4h  eonxt  hr  tha  owam  of  the  RwMrs  agaiut  tbe 
evMn  of  aw  JBsrnjtut  and  her  frei^t  to  reoorer 
iswages  for  the  said  ooIlisi(»,  and  these  two  aotaomi 
ware  sfterwards  consolidated. 

12.  At  tbe  bearing  of  tbe  ooneolidated  aotions  on  the 
SHh  Not.  1884,  the  ooort  fonnd  both  Tsesels  to  blame, 
■ad  deereed  aooordingly. 

IS.  On  the  11th  Deo.  1S84,  the  defendants  oommenoed 
sn  action  in  the  Admiraltr  DiTision  of  this  ooort 
agsinsfe  tbe  Fenian  Golf  Steamship  Company,  the 
evnan  of  the  steamship  BuAiin,  ana  others,  to  limit 
-Aair  fiabi]it7  to  81.  per  ton  in  respeet  of  tiie  said 
eoQision. 

14.  On  the  ITth  Manih  1885  a  decree  in  the  said  limi- 
fation  nit  was  made,  limiting  the  liability  of  l^e 
pesent  defendants  (the  plaintiln  in  that  suit)  according 
to  the  provisions  at  the  Merchant  Shipping  Act  1854 
and  tbe  Merchant  Shipping  Act  Amendment  Aot  1862, 
end  desreein^  that  in  reepeot  ot  lose  or  damage  to 
Alps,  boat^  goods,  merchandise,  or  other  things  oansed 
byreaaon  of  the  improper  navigation  of  tbe  said  steam- 
ship Bemina  on  the  occasion  of  the  said  ooUision,  tbe 
pnwent  defendants,  the  ownera.of  tha  Bemina,  were 
answaieble  in  dMnagM  to  an  unonnt  not  exceeding 
11,4871.  15«.  9fl.,  snQh  snm  being  at  tbe  rate  of  81.  lor 
each  ton  of  tbe  registered  tminage  of  the  said  steam, 
ship  Bcmtfui  withont  dedaotion  on  aocount  of  engine 
mom,  and  that,  the  said  siun  having  been  paid  into 
ooort,  together  with  the  sam  of  1701  9s.  5d.  for  interest 
tiienon,  at  Uia  rate  of  4  per  cent,  per  annum,  ^m  tbe 
date  of  tiie  said  ooUision  nntil  snob  payment  into  oonrt, 
tbe  jndge  ordered  that  all  prooeedtngs  in  the  consoli- 
dated aetioBs  be  stayed,  that  advertisementB  as  in  the 
said  deoee  mentioned  shoold  be  inswted  in  the  papers 
therein  mentioned,  intimating  to  all  persons  having  any 
claim  in  respect  of  loss  or  damage  to  ships,  goods,  mer- 
diandise,  or  other  things  oansed  as  aforesaid,  that  if 
th^  did  not  come  in  and  enter  their  claim  on  or  before 
the  ITtfa  Jnne  then  next,  they  aboold  be  exclnded  from 
Jiaring  in  the  aforesaid  amoont,  and  he  referred  all 
claims  brought  in,  or  thereinafter  to  be  brought  in,  in 
the  said  limitation  action  to  the  registrar  assisted  1^ 
meiolnitte  to  assess  the  amoont  thereof. 

15.  The  said  som  of  11,4871. 15*.  2d.,  whioh  was  at  the 
■nie  of  St.  per  ton  nf  the  tegiitered  tonnsge  of  tiie 
Bemiata,  witboat  dedaotion  on  aocoont  of  engine  nxxn, 
together  with  interest  as  aforesaid,  had  been  paid  into 
OOTrt  in  the  said  limitation  action  prior  to  the  said 
decree,  namely,  on  or  about  tbe  17tb  Feb.  1885.  Adver- 
tisements in  aeoordanoe  with  the  said  decree  were  duly 
issoed  M  directed  by  it.  On  the  12th  June  1885,  the 
vUatiK  in  tbe  present  action  came  in  and  appeared  in 
tte  said  limitation  action.  On  the  24th  Jane  1885  tbe 
present  plaintiff  gave  notice  in  tbe  said  licoitation 
eetion  tbat  he  withdrew  hia  said  appearanoe  therein. 
On  tbe  17th  Jajy  1885  the  writ  in  this  action  wae  issoed 


by  the  plaintifl  against  tbe  defendants.  The  amoont 
brought  into  oonrt  in  the  said  limitation  action  as  afore- 
said was  duly  distribated  on  or  before  tbe  16th  Feb, 
1886,  rateably  amongst  the  several  claimants  entering 
and  preferring  their  claims  in  the  said  limitation  action. 

16.  The  said  oollision  and  the  losses  by  the  two 
ateaiyshipa  aforesaid,  the  Sriahani  and  the  Ambu^, 
oooorred  withont  tbe  aotnal  fault  or  privi^  of  toB 
defendants  or  any  of  them. 

17.  The  defendants  say  that,  ander  tbe  ciroumstanoes 
aforesaid,  they  were  and  are  not  liable  to  the  plaintiff 
in  respect  of  the  said  losses  or  eitiier  of  them,  and  that 
if  any  liability  attached  to  them  in  respect  of  the  ssid 
losses,  snob  liability  is  limited  as  in  the  said  deexee 
mentioned,  and  the  plaintiff  is  precluded  from  main- 
taining this  action  and  proseontiDg  bis  claim  therein 
by  reason  of  tiie  proceedings  in  the  limitation  salt  as 
uoresaid. 

The  plaintiffs  by  their  reply  joined  issue,  and 
alleged  that,  even  if  the  faces  stated  in  para- 
graphs 2  to  17  of  the  defence  were  true,  they 
formed  no  answer  to  the  plaintiffs  claim. 

The  allegatioaB  ia  the  defence  were  correct, 
sabiect  to  tbe  following  facta : 

The  charter-party  and  bill  frf  lading  relating 
to  the  carriage  of  the  goods  in  the  Bemina  con- 
tained the  foUowing  excepted  perils,  "  the  act  of 
God,  the  Queen's  enemies,  fire,  and  all  and  every 
other  dangers  and  actudenta  of  the  eeas,  rivers, 
aad  navigation." 

The  bills  of  lading  relating  to  the  carriage  of 
the  goods  in  the  Avebury,  Curlew,  and  Bruekam 
contained,  in  addition  to  the  above  excited 
perils,  "neglect  or  default  by  the  master  or 
mariners  in  the  navigation  of  the  ship."  By  these 
bills  of  lading  the  master  of  the  Bvmina  was 
represented  aa  the  shipper,  and  the  agents  of  the 
owners  of  the  Bemina  vera  represented  as  the 
consignees. 

The  plaintiff  was  not  informed  1)y  the  defen- 
dants of  the  additional  excepted  perils  contained 
in  these  latter  bills  of  ladmg,  and  no  eTideoce 
was  given  to  show  that  thev  were  in  the  castomaty 
form  in  use  at  Lisbon.  The  plaintiff  knew  of  tbe 
transhipment,  bnt  neither  assented  to  or  dissented 
from  it.  The  Avebwry  and  the  Brixham  and  their 
car^foes  were  lost,  owing  to  the  negligence  of 
their  masters  and  crews,  and  it  was  in  respect 
of  such  loss  of  cargo  that  this  action  was 
bronghb. 

The  above  facts  were  contained  in  written 
admissions  made  by  the  plaintiff  and  correspon- 
dence. 

The  Avehury  and  the  Brieham  and  their  cargoes 
were  lost  owing  to  t^e  negligence  of  their  master 
and  crew,  ana  it  was  in  respect  of  such  loss  of 
cargo  that  this  action  was  brought. 

Nov.  11. —  Sir  Waliar  PhiUimore  and  J.  P. 
AtpinaU  for  the  plaintiffs. — ^As  tbe  loss  of  the 
cargo  was  due  to  tbe  negligence  of  the  defen- 
dant's agents,  and  was  not  caused  by  any  of  the 
eze^ited  pails  contained  in  the  oharter-pu^y  and 
bUl  of  ladins;  relating  to  the  Bemina^  the  clefen- 
dants  are  liable.  The  righte  of  the  pkuntifEs  are 
solely  governed  by  that  charter-party  and  bill  of 
lading,  and  the  subsequent  contract  of  carriage 
made  between  the  defendants  uid  the  owners  of 
the  Avabnry  and  Brb^iam  does  not  affect  tbe 
plaintiffs.  The  car^  was  landed  at  Lisbon  for 
the  purpose  of  repairing  the  Bemina,  and  was 
therefore  in  safety.  Hence  there  was  no  neces- 
sity constitnting  the  master  of  the  Bemina  the 
agent  of  the  plaintiffs.  The  master  was  at  liberty 
to  procure  another  ship  to  complete  the  ^orpge. 
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but  only  for  the  purpose  of  earning  tbe  freight, 
and  only  as  agent  for  his  owners  : 

MattheKM  T.  Gibbg,  30  L.  J.  55,  Q.  B. ; 

Noiara  v.  HtiultrMm,  26  L.  T.  Bep.  S.  442  ;  L. 
Bep.  7  Q.  B.  225i  1  Asp.  Mar.  Iav  Cas.  278. 

Where  a  ahip,  injured  hy  perils  of  the  sea,  lands 
cargo  and  abandons  the  voyage,  it  may  be  that 
the  master,  eat  neeestHate,  becomes  the  agent  of 
the  cargo- owners,  with  power  to  contract  and 
bind  them,  but  not  ao  where  the  discontinnance 
of  the  vojBse  is  due  to  a  breach  of  contract  or  a 
tort,  for,  if  so,  the  shipowner  would  be  taking 
advantage  of  his  own  wrong  to  escape  liability  to 
an  innocent  plaintiff : 

De  Cuadra  v.  Bwan,  16  C.  B.  N.  8.  772 ; 

Shipton  V.  Thornton,  9A.&E.  314 ; 

Abbott's  Herohaot  Shipping,  12th  «dit.  p.  S14. 

In  this  case  it  cannot  be  said  that  the  master 
contracted  on  bebalf  of  the  cargo-owners.  He 
never  consulted  them.  There  was  no  necessity  to 
constitute  such  an  agency.  By  the  bills  of  lading 
relied  upon  by  the  defendants  the  goods  were 
consi^ed  to  the  shipowners,  and  not  to  the 
plaintiffs.  The  defendants  are  therefore  liable, 
unless  protected  by  the  proceedings  in  the  limi- 
tation suit.  Those  proceedings,  however,  dealt 
solely  with  the  collision  between  the  Bushire  and 
the  Bemina,  and  had  no  reference  either  directly 
or  indirectly  to  the  subsequent  loss  of  the  cargo. 
Sect.  54  of  the  Merchant  Shipping  Act  1862,  by 
virtue  of  which  the  defendants  were  allowed  to 
limit  their  liability,  speaks  of  loss  of  goods  "  on 
board  any  such  ship."  That  is  the  Bernina  and 
not  the  Avehury  and  the  Brixham.  Moreover, 
the  very  terms  of  the  decree  itself  limit  the 
damage  to  damage  "  caused  by  reason  of  the 
improper  navigation  of  the  Bemina  in  the  said 
collision,"  and  cannot  be  extended  to  cover  loss 
caused  by  reason  of  the  improper  navigation  of 
the  Avehury  and  Briiektm.  It  is  also  to  be 
noticed  that  sect.  506  of  the  Merchant  Shipping 
Act  1854-  speaks  of  the  loss  or  damage  "  arising 
on  distinct  occasioiu."  Here  the  loss  of  the 
plaintiffs  cargo  arose  on  distinct  occasions  from 
the  occasion  of  the  collision.  Had  the  cargo 
never  been  transhipped  and  carried  on  in  the 
Bemina,  and  lost  or  damaged  whilst  being  carried 
on,  bow  could  tbe  defendants  have  contended 
that  Uie  loss  or  damage  did  not  arise  on  a  distinct 
occasion  from  the  occasion  of  the  collision.  It  is 
therefore  clear  that  the  limitation  decree  can 
have  no  application  to  the  present  claim; 

Cohen,  Q.C.  and  Qovell  Bamea  for  the  defen- 
dants.— The  state  of  the  Bemivui  on  reaching 
Lisbon  was  such  that  it  was  the  duty  of  the 
master,  for  the  benefit  of  all  concerned,  to  tran- 
ship the  carg^.  The  circumstances  were  such 
that,  in  effecting  the  latto:  contracts  of  carriage, 
the  master  was  acting  hoth  on  behalf  of  his 
owners  and  also  on  bdult  of  the  oargoKiwnera : 

Notara  v.  H&nderton  (ii&t  tup.) ; 

Dt  Cuadra  v.  Bwawn  {vbi  mp.) ; 

Shipton  T.  Thornton  {vbi  tup.) ; 

Tronton  v.  Dent,  8  Moo.  P.  C.  C.  419. 

If  SO,  the  plaintiffs  are  bound  by  such  con- 
tracts, to  the  making  of  which  tbey  never 
objected,  and  they  therefore  have  no  right 
of  action  against  the  defendants.  It  is  iPso 
submitted  that  the  defendants  are  protected  by 
the  decree  in  the  limitation  suit.  The  words  of 
sect.  54  of  tbe  Merchant  Shipping  Aot  1862  are 
very  wide,  and  should  receive  a  comprehensive 
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construction.  The  limitation  of  liability  granted 
the  defendants  was  in  respect  of  all  loss  or 
damage  consequent  on  the  improper  navigation 
of  the  Bemina.  The  present  loss  of  cargo  was 
clearly  a  consequence  of  that  improper  navinr 
tion.  Had  the  cargo  been  directly  lost  at  the 
time  by  that  improper  navigation,  the  defendants 
would  nave  been  protected,  and  why  should  they 
not  have  tbe  same  protection  besuse  subse- 
quently a  loss  occurs  which,  bnt  for  that  improper 
navigation  of  the  Bemina,  never  woald  have 
occurred. 

Bir  Walter  PhiOimon  in  reply. 

(htr.  adv.  vhU. 

Dec.  7. — Sir  Jaioss  Hahhen. — This  ia  an  action 
by  charterers  against  shipowners  for  non-delivery 
of  cargo,  though  not  prerented  by  any  pent 
excepted  by  the  charter-partj.  Tbe  defendant^ 
in  addition  to  denying  their  Uability  in  respeCj  of 
their  non-delivery  complained  o^  allege  that  if 
any  liabUitv  attach  to  them,  such  liabili^  has 
be^  limited  to  81.  per  ton  by  a  decree  in  a  limita- 
tion suit  of  which  the  plaintiff  might  have  had 
the  benefit,  and  that  therefore  tbe  plaintiff  is  pre- 
cluded from  maintuning  this  action.  Thu  mate- 
rial facts  are  as  follows  :  The  plaintiff  chartered 
the  defendant's  ship  Bemi'Ki  to  proceed  to 
Forman  and  there  load  a  cargo  of  iron  ore  tor 
delivery  at  Cardiff  or  Newport  as  ordered,  certain 

girils  excepted,  which  did  not  include  loss  from 
ult  or  default  of  the  master  and  crevr  of  tbe 
Bemina.  Under  this  charter  the  Bemina  was 
loaded  with  1700  tons  of  ore,  and  proceeded  on 
her  voyage  to  Cardiff.  On  the  28th  Sept.  1884 
she  came  into  collision  with  the  Bu$h%rei  tbe 
result  of  this  collision  was  that  the  Buehin  with 
her  cargo  sank,  and  fifteen  persons  on  board  o( 
her  were  drowned,  and  the  .BBmsna  was  ao  mnek 
damaged  that  she  was  compelled  to  pat  into 
Lisbon  and  discharge  her  cargo.  This  collision 
was  occasioned  by  the  fault  or  default  of  tbe 
master  and  crew  of  the  Bemina,  and  the  fault  or 
default  of  the  £u*&M¥.  The  Btfmtha  could  not  have 
been  repaired  at  Lisbon  so  as  to  carry  on  the  said 
cargo  without  so  large  an  expenditure  of  money 
as  to  render  it  impracticable  that  such  a  course 
should  be  pursoed.  In  these  circumstances  the 
owners  of  the  Bemina  determined  to  transhif 
the  cargo  into  other  bottoms  and  to  bring  it 
England,  and  to  have  only  such  temporary  repairs 
done  to  the  Bemina  in  Lisbon  as  would  enable 
her  to  come  to  England  in  ballast.  The  plaintiff 
cargo  was  accor£ngIy  traoshipped  into  three 
other  steamers  bound  for  Cardiff,  vis.,  the  ^w- 
burjf,  the  BriaAam,  and  the  Ouriew.  Tbe  plaintiff 
was  informed  of  this  transhipmuit,  aa  to  which 
he  expressed  neither  assent  or  dissent.  Tba 
cargo  thus  transhipped  to  the  three  steamers  was 
shipped  under  bills  of  lading,  which  represented 
the  captain  of  the  Bemina  aa  the  shipper,  and 
the  ^;ents  of  the  owners  of  tbe  Bemina  as  con- 
signees, and  contained  a  clause  exempting  tbe 
owners  from  liability  for  fault  or  defeult  of 
master  and  crew.  The  plaintiff  was  not  informed 
of  this  exemption.  No  evidence  was  offered  that 
these  bills  of  lading  were  in  the  customary  form 
in  use  at  Lisbon.  Of  these  three  steamem,  two, 
namely,  the  Avebury  and  the  Briziham,  were  lost 
by  the  fault  or  detault  of  the  master  and  crew. 
On  the  11th  Dec.  1884  the  defendants  oonunenoed 
an  act-ion  in  the  Admiralty  Dm^imv  against  tiie 
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owners  of  the  Btuhin  to  limit  their  liability  to 
81.  per  ton  in  respect  of  the  collision  between  the 
Bernina  and  the  Bu$hire.  On  the  17th  March 
1885  a  decree  in  the  limitation  suit  was  made 
that  "  in  respect  of  loss  or  damage  to  ship,  boats, 
goods,  merobandiae,  or  other  things  caused  by 
nason  of  the  improper  navigabion  of  the  said 
steamship  BemUut  on  the  occasion  of  the  said 
collision.  The  defendants  were  answerable  in 
damages  to  an  amount  not  exceeding  ll,437f.l5«.  2d., 
inch  sum  being  at  the  rate  of  SI.  per  ton.  On 
the  12th  Jone  1885  the  plaintiff  in  the  present 
■etion  came  in  and  app«kred  in  the  limitation 
•cfctoo.  On  the  24t1i  Jane  1885  the  present 
iduntifF  gave  notice  in  the  limitation  action  that 
he  withdrew  bis  appearance  therein,  and  on  the 
17th  Jnly  he  issued  bis  writ  in  the  present  aotinL 
I  find  that  the  transhipment  of  the  cargo  from 
the  Bernina  to  the  three  other  steamers  was 
justifiable  and  prudent,  and  that  the  cargo  was 
shipped  in  the  tnree  steamers  on  account  of  the 
defendants,  and  to  enable  them  to  earn  their 
freight,  and  that  it  was  not  so  shipped  on  account 
of  the  plaintiff.  The  plaintiff  is  entitled  to  recorer 
damages  for  breach  of  the  contract  entered  into 
hy  the  defendants  to  canr  the  plaintiff's  cargo  to 
its  destination,  unless  tne  defendants  can  show 
that  thffr  have  been  prevented  from  been  pre- 
vented from  doing  so  by  any  of  the  excepted 
perils ;  and,  seoonoly,  unless  the  proceeding  in 
the  limitatitm  suit  have  deprived  the  plaintiff  of 
the  rilght  to  reooTOT  for  such  damage.  The  ool- 
Ksim  between  the  Bmima  and  the  ButJUre  did 
not  prevent  the  delendants  from  performing  their 
(XMitract.  The  defendants  were  entitkd  to  tran- 
shq>  the  cargo  into  other  vessels  as  the^,  in  fact, 
did  for  the  purpose  of  earning  their  freight.  But 
if  zbe  collision  had  prevented  the  defendants 
from  perfurming  their  contract,  it  would  not  have 
excused  them,  as  it  did  not  arise  from  one  of  the 
excepted  perils,  and  it  was  from  the  default  of 
their  servants  that  the  defendants  were  obliged 
in  their  own  interest  to  endeavour  to  compete 
the  carriage  of  the  cargo  in  vessels  other  than 
the  Semma.  In  selecting  these  vessels  the  de- 
fendants exercised  their  own  judgment,  and 
made  the  masters  and  crews  of  the  substitnted 
steamers  their  agents  for  the  purpose  of  oom- 
rleting  their  contract  with  ihe  plaintiff.  The 
defendants  were  not  entitled,  as  oetween  them- 
■elves  and  the  plaintiff,  to  substitute  any  other 
conditions  upon  which  the  cargo  was  to  be  carried 
than  those  which  had  been  acreed  upon  in  the 
original  charter-party  and  biUs  of  lading  of  the 
Bernina,  and  thus  the  defendants  could  not  free 
themselves  from  their  liability  under  their 
original  contract  without  showing  that  the  non- 
delivery of  the  cargo  arose  from  perils  excepted 
in  that  contract.  It  is  not  necessary  to  consider 
what  would  have  been  the  position  of  the  parties 
if  the  Avebury  and  the  Brixham  had  been  lost  by 
perils  of  the  seas,  because  that  is  not  the  existing 
state  of  £ftcts.  The  vessels  with  the  plaintifiTs 
cargo  were  lost  through  the  fault  or  default  of 
the  defendant's  agents,  and,  therefore,  not  by  one 
<A  the  pails  for  which  the  defuidants  had  agreed 
that  tbey  should  not  be  liable.  This  appears  to  me 
to  reduce  the  question  in  the  cane  to  the  effect  of 
the  limitation  action.  The  material  provisions 
in  the  Merchant  Shipping  Act  Amendment  Act 
18^  are  as  follows :  Sect.  54.  "  The  owners  of 
moj  ship  ....  shall  not,  where  all  or  any  of 
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the  following  events  occur,  without  their  actual 
fanlt  or  privity,  that  is  to  say  ....  (2)  where 
any  damage  or  loss  is  caused  to  any  goods,  mer- 
chandise, or  other  things  ....  on  board  any 
such  ship  ....  be  answerable  in  respect  o£ 
....  loss  or  damage  to  ship,  goods,  merchandise, 
or  other  thinga,  whether  there  be  in  addition  loss 
of  life  or  personal  injury  or  not  to  an  aggregate 
amount  exceeding  81.  for  each  ton  of  the  ship's 
tonnage."  And  By  the  principal  Act  (1854)  it  is 
enactM  (sect.  506)  that  tlie  "  owner  of  every  sea- 
going ship  ....  shall  be  liable  in  respect  of 
every  soon  ....  loss  of  or  damS|^  to  goods  as 
aforesaid  arising  on  distinct  occasions  to  the  same 
extent  as  if  no  other  loss,  injury,  or  damage  had 
arisen."  By  the  decree  in  the  limitation  suit  the 
judge  pronounced  that  "the  owners  of  the 
jBemina  were  entitled  to  limited  liability  accord- 
ing to  the  provisions  of  the  Merchant  Shipping 
Acts  1854  and  1862,  and  that  in  rrapect  of  loss  or 
damage  to  ship,  boats,  goods,  merohandise,  or 
other  things  caused  by  reason  of  the  improper 
navigation  of  the  said  steamship  on  the  occasion 
of  the  collision  between  that  vessel  and  the  steam- 
ship Bvshire  oQ  the  28th  Sept.  1884,  the  owners 
of  the  said  steamship  Befrmna  are  answerable 
in  damwes  to  an  amount  not  exceeding 
11,4371. 15s.  2d.,  being  at  the  rate  of  81.  per  ton, 
"  and  the  judge  further  ordered  that  advertise- 
ments should  be  published,  intimating  to  all 
persons  having  any  claim  in  respect  vt  loss  or 
damage  to  ship,  goods,  mwxhandise,  or  other 
things,  caused  as  aforesaid,  that  if  they  did  not 
come  in  befbre  the  17th  June  the^  should  be 
excluded  from  sharing  in  the  aforesaid  amount." 
It  appears  to  me  that  this  decree  does  not  apply 
to  the  loss  in  respect  of  which  the  present 
plaintiff  claims.  His  goods  were  not  lost  by 
reason  of  the  improper  navi^tion  of  the  Bernina 
on  the  occasion  of  tne  collision.  The  goods  were 
saved  from  the  effects  of  that  -collision,  and  were 
lost  b^  reason  of  the  improper  navigation  of  the 
substituted  ships,  the  masters  and  crews  of  which 
were  the  agents  of  the  defendants.  The  defen- 
dants are  not  entitled  to  be  put  in  a  better 
position  than  if  the  Bemina  had  oeen  repaired  at 
I^bon,  and  after  reshipping  the  had  been 

lost  by  subsequent  improper  navigation.  Kor 
does  the  case  come  within  the  terms  of  the  Act. 
The  damage  or  loss  to  this  cargo  was  not  cansed 
on  board  the  Bernina  in  respect  of  which  the 
liability  of  the  owners  was  songht  to  be  and  was 
limited,  but  on  board  other  snijira  to  which  the 
cargo  was  safely  removed  from  the  Beminek, 
There  will  be  judgment  for  the  plaintiff  with 
costs. 

Solicitors  for  the  plaintiff,  Tko$.  Cooper  aiid  Co. 
for  Ingledew,  Ince,  and  Vachell,  Cardiff. 

Solicitors  for  the  defendants,  Friicluad  and 
8on»  for  Baiuon,  Bright^  and  Wwrr,  IdverpooL 
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3vCtticml  Committee  of  t!)e  ^rtbg  Council. 

Feb.  10  and  March  5. 
(Present :  The  RiRht  Hons.  Lords  "Watsoit,  Fitz- 
OBRAU),  and  Hobhouse,  Sir  B.  Peacock,  and 
Sir  B.  Couch.) 

SOUEETUJiB  V.  SCHEUBKI.  (») 
ON  AFFEAI^  ISOH  THE  CODBI  OP  APPEAI.  PCS  UALU. 

2Vad0  mark — Exdurive  righi  to  u»e. 

In  the  'ahtenee  of  any  legislaiion  for  the  regis- 
tration cf  trade  marks,  as  toon  eu  a  tirade  mark 
haa  been  so  employed  in  the  market  as  to  indicate 
to  purchasers  that  the  goods  to  vihich  it  is  attached 
are  the  manufacture  of  a  particular  firm,  U 
becomes  to  that  extent  the  exdusive  property  of 
that  firm,  and  no  one  «Im  has  a  right  to  copy  it, 
or  even  to  appropna^  any  part  oj  it,  if  by  euch 
appfxjpriation  piurehasera  may  he  induced  to 
heiieve  that  ihey  are  getting  goods  which  were  made 
hy  the  firm  to  which  the  trade  ma/rkbehmgs.  Bat 
the  acquisition  of  p"ph  exclusive  right  to  a  marA; 
or  name  in  conned  iun  loith  a  particular  article  of 
commerce  cannot  t^ntitle  the  ovmer  of  that  right  to 
^ohibit  the  use  b^  others  of  such  mark  or  name 
tn  connection  wuA  goods  of  a  totally  different 
eharaeler. 

Jvdgment  of  the  court  below  reversed. 

This  was  an  appeal  from  a  jndgmeat  of  the  First 
Hall  of  the  Court  of  Appeal  for  the  Island  of 
Malta,  consistinff  of  Sir  A.  Dingli  (President)  and 
Drs.  Xnereb  and  Cfasan,  who  had  reversed  a  judg- 
xoent  of  the  jndge  of  the  Court  of  Commerce  [Dr. 
Telia). 

The  action  was  brought  by  the  appellant,  a 
maker  and  exporter  of  cigarettes  in  Malta,  to 
obtain  an  injunction  restraming  the  respondents, 
who  were  also  makers  of  cigarettes,  from  osing  a 
trade  mark  or  name  in  oonoection  witb  tbsir 
cigarettes,  in  the  nse  of  which,  he  claimed  an 
exclusive  property. 

The  conrt  of  first  instance  decided  in  favonr  of 
the  plaintiff,  but  the  judgment  was  reversed  on 
appeal,  as  above  mentioned. 

The  facts  and  evidence  appear  sufficiently  from 
the  judgment  of  their  Lordsnips. 

J.  O.  Wood  appeared  for  the  appellant. 

The  respondents  were  not  represented  by 
counsel,  and  the  appeal  was  consequently  heard 
ex  parte. 

In  addition  to  the  anthorities  cited  in  the  judg- 
ment the  following  were  also  referred  to : 

Ford  T.  Foster,  27  L.  T.  Sep.  K.  S.  219 ;  L.  Eep.  7 
Ch.  611: 

Masaam  v.  Taorley's  Food  for  Cattle  Comvawu,  42 
L.  T.JEep.  N.  S.  851 ;  UCh.  Div.  748,- 

Singer  ManufacturiTig  Company,  v.  Loog,  48  L,  T. 
Bep.  y.  B.  8 ;  8  App.  Cas.  15  ; 

MHUngton  V.  tbm,  3  M7.  A  Cr.  338. 

At  the  conclusion  of  the  argument  for  the 
appellant  their  Lordships  took  time  to  consider 
their  judgment. 

March  5. — ^Their  Lordahips*  judgment  was  de- 
livered hy 

Lord  Watson.  — ^The  appellant  Thomas  Somer- 
ville,  as  representing  his  firm  of  Tumbull,  jun. 
and  Somerville,  cigarette  makers  in  Malta,  in 
Oct.  1884  cited  the  respondents  before  the  Court 
of  Commerce,  to  show  cause  why  the  property  of 
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the  trade  mark  ''Eusar^i-Hind*'  should  not  be 
assigned  to  him,  in  bis  representative  capadty, 
preferably  to  the  respondents;  and  why  toe 
respondents  should  not  consequently  be  restrained 
from  nsing  the  said  mark  in  their  trade,  or  in  any 
othnr  manner;  and  also  why  they  should  not  be 
condemned  in  damages,  ^c.,  to  be  asseRsed  b^ 
experts.  The  appellant's  firm  had,  from  and  ^ter 
the  month  of  Sept.  1879.  used  these  wnds 
"  Kaisar-i-Hind  "  to  denote  a  particolar  clau  of 
their  cigamttes,  which  were  sold  under  that  name 
not  only  in  Malta,  bnt  in  the  East  Indian  and 
Australian  markets.  Some  ot  these  cisarettca 
had  also  been  exported  to  and  sold  in  London. 
The  respondents,  who  are  Maltese  traders  in 
tobacco,  did  not  dispute  that,  shortly  before  the 
institution  of  these  proceedings,  the^  had  b^aa 
to  nse  the  name  "  Kaisar-i-Hind "  in  the  course 
of  their  trade,  as  applied  to  cigarettes  which  were 
manufactured  by  Schembri  and  Navarro,  or  at 
least  to  cigarettes  which  were  not  the  manufacture 
of  Tumbull,  jnn.,  and  Somerville.  Bnt  they 
maintained  in  defence  to  the  action,  first,  thattM 
appellant's  firm  had  not  acqpired  any  exolnsiTe 
right  to  the  name  "  Kaisar-i-Hind ; "  and  secondly, 
that  they  themselves  used  the  name  in  sncb  a  way 
that  it  was  impossible  for  a  purchaser  to  snmnM 
that  their  oigwettes  had  been  mann&ctared  hf 
the  appellant's  firm.  In  support  of  the  first  u 
these  aefenceSf  tiie  respondents  made  nnnterona 
productions,  and  also  examined  one  witness, 
Binaldo  Perini,  in  order  to  prove  that  the  name 
"  Kaisar-i-Hind  "  had,  for  many  years  before  the 
date  of  these  proceedings,  been  extensively  used 
in  connection  with  ships,  hats,  ambrellas,  soap, 
pickles,  &c.,  as  well  as  cigarettes.  Part  of  that 
evidence,  including  the  testimony  of  Perini,  was 
adduced  after  the  case  had  been  carried  from  the 
Conrt  of  Commerce  to  the  First  Hall  of  Her 
Majesty's  Conrt  of  AppeiJ.  The  learned  judge 
of  the  Conrt  of  Commerce,  on  the  18th  Nov.  1884, 
decided  agreeably  to  the  first  prayer  of  the  ap- 
pellant, with  costs,  and  reserved  the  decision  of 
the  second  claim,  for  damaees,  until  bis  jadgmenfc 
had  become  res  jvdvBoteL.  The  ^fect  of  that 
decision  inut  to  affirm  the  absolute  i^ht  (rf 
Tnmbnll,  jnn.,  and  Somerville  to  nse  the  trade 
mark  "  Kaiaar-i-Hind  '*  preferably  to  the  mspon- 
dents,  and  to  restrain  the  respondents  from 
"  using  it  in  their  trade,  or  assuming  it  in  any 
other  manner."  Upon  appeal  hv  the  respondents, 
the  learned  lucres  of  the  First  Hall  reversed  the 
decision  of  the  Court  of  Commnce,  and  dismissed 
the  action,  as  against  both  respondents,  with  costs. 
The  leading  consideration  assigned  for  their  judg- 
ment is,  "  that  it  does  not  appear,  from  the 
documents  produced  by  the  plaintiff,  that  he  or 
others  have  obtained  from  any  authority  the 
exclusive  privilege  to  the  nse  of  the  mark  '  Kaisar- 
i-Hind,'  whilst,  according  to  the  evidence  of  the 
above-named  Binaldo  Perini,  at  the  time  he 
resided  in  London  (from  1S66  to  abont  JunelSSQ 
there  need  to  be  sold  in  that  city  cigarettes  wiA 
that  mark,  which  is  also  used  for  other  articles, 
and  which  was  given  as  a  name  to  ships."  ITm 
learned  jndgra  were  further  of  opinion  that  ths 
trade  marks  used  by  the  parties  respectively  far 
their  cigarettes,  although  both  included  the  name 
"  Kaisar-i-Hind,"  were  nevertheless  essentially 
different.  Their  Lordships  are  unable  to  concur 
in  the  decision  of  the  Court  of  Appeal.  In  Malta 
there  is  no  law  or  statute  estabtiiuiing^te  regis- 
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tmtion  of  trade  marb,  and  no  anthority  eziats 
from  whom  an  ezdiuiTe  right  to  a  particular 
trade  mark  can  be  obtained.  The  rights  of  the 
parties  to  this  cause  are  therefore  dependent  npon 
'the  fteneral  principles  of  the  commercial  law,  Bome 
of  which  are  referred  to  in  the  judgment  of  the 
Court  of  Commerce.  These  priDcipIeB  have  been 
Tery  fnlly  illostrated  and  explained  by  the  House 
of  Lords  in  the  Leather  Cloth  Company  Limited 
T.  American  Leather  Cloth  Company  Limited 
(12  L.  T.  Rep.  N.  S.  742;  11  H.  L.  Gas. 
538) ;  Wotherspoon  v.  Currie  (27  L.  T.  Bep.  N.  S. 
393;  L.  Rep.  5  H.  of  L.  506);  and  Johnston 
and  Co.  v.  Orr-Bwing  and  Co.  (46  L.  T.  Rep, 
N.  S.  216;  7  App.  Gas.  219).  all  of  which 
were  cases  wliich  arose  before  the  passing  of  the 
first  British  Trade  Marks  Registration  Act  in  the 
jear  1875.  In  the  first  of  theee  cases,  the  interest 
which  a  mwchant  or  maunfiicttirer  has  in  the 
trade  mark  which  he  uses  was  thus  defined  1^ 
Ijord  Cranworth  (11  H.  L.  Caa."  pp.  633;-34) ; 
"The  right  which  a  manafactnrer  has  in  hia 
trade  mark  is  the  exclnsiTe  right  to  nae  it  for  the 
purpose  of  indicating  where,  or  by  whom,  or  at 
what  manufactory,  the  article,  to  which  it  is 
affixed  was  mann^tnred."  As  soon,  therefore, 
as  a  trade  mark  has  been  so  employed  in  the 
market  as  to  indicate  to  purchasers  that  the  goods 
to  which  it  is  attached  are  the  manufacture  of  a 
particalar  firm,  it  becomes  to  that  extent  the 
exclusive  property  of  the  firm  ;  and  no  one  6lse 
haa  a  right  to  copy  it,  or  even  to  appropriate-any 
part  of  it,  if  by  such  appropriation  unwary  pur* 
chasers  may  he  indnced  to  believe  that  they  are 
getting  goods  which  were  made  by  the  firm  to 
whom  the  trade  mark  belongs.  Had  it  not  been 
tor  the  views  expressel  by  the  Court  of  Appeal  in 
giring  judgment,  it  wonid  hardly  have  been 
necessary  for  their  Lordships  to  observe  that  the 
acquisition  of  an  exclusive  right  to  a  mark  or 
name  in  connection  with  a  particular  article  of 
commerce  cannot  entitle  the  owner  of  that  right 
to  prohibit  the  use  by  others  of  such  mark  or 
name  in  connection  with  goods  of  a  totally 
different  character;  and  that  such  use  by  others 
can  aa  little  interfere  with  his  acquisition  of  the 
right.  In  the  present  case  it  is  beyond  dispute 
that  the  cigarettes  made  by  the  appellant's  firm 
were  favourably  known  in  the  markets  where 
they  were  sold,  under  the  appellation  of  "  Kaisar- 
i-Hind."  The  use  of  the  term  by  others  aa  a 
name  for  ships,  or  as  a  trade  mark  lor  hats,  soap, 
or  frickles.  could  not  impede  thmr  acquisition  of 
an  exclusive  right  to  use  it  as  a  trade  mark  for 
their  cigarettes.  The  evidence  given  by  Binaldo 
Ferini,  regarding  the  use  of  the  term  as  a  trade 
mark  for  cigarettes,  does  not  appear  to  their 
Iiordships  to  be  sufficient  to  cut  down  the 
appellant's  right;  it  is  vague  and  indefinite  both 
SB  to  time,  place,  and  persons ;  and  it  is  hardly 
creditable  that  during  the  whole  period  of  his 
residence  in  Iiondon,  the  name  "  Kaisar-i-Hind," 
which  had  its  origin  in  the  Proclamation  of  1877, 
following  upon  the  Act  39  Vict.  c.  10,  should  have 
been  in  use.  Besides,  bis  evidence  is  at  variance 
with  the  testimony  of  Nicholas  Cooper  Morris, 
wlu>  dealt  in  cigarettes  in  London,  and  must  pre- 
aumably  have  known  what  was  sold  in  the  Loudon 
market.  The  real  question,  ther^ore,  comes  to 
be  whether  the  respondents  have  infringed  the 
npellanVs  exclusive  ri^ht ;  and  that  question,  as 
iMrd  Sjngsdown  said  in  ^e  Leather  Cloth  Com-  > 
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pany'e  case  (11 H.  L.  Cas.  539),  depends  npon  "  how 
far  the  defendant's  trade  mark  bears  such  a 
resemblance  to  that  of  the  plaintiffs  as  to  be 
calculated  to  deceive  incautions  purchasers." 
Upon  this  {nrt  of  the  case  their  Lordships  enter- 
tain no  doubt.  Schembri  and  Navarro  put  up 
their  cigarettes  for  sale  in  boxes  of  the  same  size 
and  shape  with  those  used  in  their  trade  by  the 
appellant's  firm,  and  the  device  on  the  lid  of  each 
box  is  an  exact  copy  of  that  firm's  label,  with  one 
or  two  colourable  variations.  "Whilst  retaining 
all  the  essential  features  of  the  label,  the  respon- 
dents have  introduced  certain  differentice  which 
may  very  fairly  be  described  in  the  language  nsed 
by  Lord  Blackburn  in  Johngton  and  Co.  v.  Orr- 
^wing  and  Go. :  "  These  are  differences  which 
might  prevent  pnrchMers  being  deceived.  I  do 
not  think  they  ure  snch  as  to  prevent  its  being 
likely  that  they  would  he  deceived."  In  that 
state  of  the  facts,  it  is  not  necessary  to  the 
appellant's  success  that  the  respondents  should 
have  intended  to  mislead;  but  their  Lordships 
agree  with  the  judge  of  the  Court  of  Commerce 
in  thinking  that  it  is  impossible  to  acquit  them  of 
that  intention.  It  appears  to  their  Lordships 
that  the  decree  of  the  Conrt  of  Commerce  is 
couched  in  terms  somewhat  too  wide,  and  that  it 
ought  to  have  been  confined  to  an  injunction  such 
as  the  English  courts  were  in  use  to  grant  in 
similar  cases.  Their  Lordships  will  ' accordingly 
advise  Her  Majesty  to  reverse  the  judgment  of 
the  Court  of  Appeal,  and  also  to  reverse  the  judg- 
ment of  the  Court  of  Commerce,  except  in  so  l&r 
as  it  reserves  the  decision  of  the  appellant's 
second  claim ;  and  to  restrain  the  respondents  or 
either  of  them  from  using  the  label  or  device  upon 
the  lid  of  Sohembri  and  Navarro's  boxes  produced 
in  process,  and  referred  to  in  the  judgmmit  of  the 
Court  of  Commerce,  or  any  similar  label  or  device, 
and  also  from  using  the  name  or  trade  mark 
"  Kaisar-i-Hind "  in  connection  with  any  cigar- 
ettes other  than  those  manufactured,  by  the 
appellant's  firm,  so  as  to  represent  or  induce  the 
belief  that  any  such  cigarettes  were  manufactured 
by  the  said  firm.  Their  Lordships  will  also  advise 
Her  Majesty  that  the  respondent  Paolo  Schembri. 
who,  as  representing  his  firm  of  Schembri  and 
Navarro,  appears  to  have  taken  the  leading  part 
in  this  litigation,  ought  to  pay  the  costs  of  the 
appellant  in  both  courts  below.  The  same 
respondent  must  pay  the  costs  of  the  appeal. 
Solicitors  for  the  appellants,  Flower  and  Nueeey. 
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(Before  Cotton  and  LnroLST,  L. JJ.) 

MUTBIE  V.  BiNKEY.  (a) 
APPEAL  PBOSI  THB  CHASCERT  DIVISION. 

Praciice-~~Lis  aiibi  pendens — Action  in  CoZoniol'' 
Court — Counter-claim  in  English  atiunif—Btrik- 
ing  out  as  vexatious. 

M.  and  C.  resided  <U  Belize,  in  British  HondurtfSf 
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where  they  carried  on  bunnesB  w  par^rahip 
toiih  B.,  who  resided  in  England. 

£.  carried  on  a  aeparate  biteinett  in  England  in 
partnership  with  N.  (who  wo«  not  a  partner  in 
the  Belize  firm),  and  the  Englinh  firm  acted  at 
general  agents  for  tlie  Belize  firm.  One  of  the 
termt  of  the  agency  was  that  in  ihe  hooka  of  tiie 
agents  B.'s  share  of  the  profita  of  the  Belixe  buai- 
nesji  waa  to  be  brought  tnto  account  to  the  credit 
of  the  agenta  and  ^e  d^bit  of  ihe  Belize  firm. 

J^ter  the  partnership  ai  BeUae  had  come  to  an  end, 
B.  eonmieneed  an  action  a^inat  M.  and  C.  in  &e 
Svpreme  Gowt  of  BriiUh  Hondwras,  by  the 
decree  of  which  court  (tta  varied  by  the  Jvaieial 
CommUtee  of  the  Privy  Cownctl)  certain  accounts 
of  the  partfierahip  were  directed,  and  declara- 
Uona  were  made  as  to  ihe  mode  in  which  the 
aurplua  assets  of  the  Belize  firm  were  diviatble 
among  B.,  3£ ,  and  C. 

The  aecounta  had  been  proceeded  with,  but  not 
nearly  compjeted,  when  M.  and  G.  commenced  an 
action  in  England  againat  B.  and  N.,  alleging 
iJiat  they  had  received  certain  aecret  commiaaiona 
or  sums,  for  which  they  had  not  accounted  to  the 
Belife  firm,  an  d  for  which  ^iey  were,  or  at  any  rate 
B.  waa,  accountable,  and  tMiming  an  account 
andpayment. 

S.  and  If,  delivered  a  defence  in  thia  action  and  a 
eounter-daim  hy  w&tcA  they  claitned  (inter  a/ia) 
an  aeeouttf  (if  aU  parlnerahm  deaUnga  between 
Jf.  and  0.  and  B.^  with  incidental  inquiriee  and 
direetiona. 

2^orth,  J.  ordered  the  Counter-claim  to  be  atruek  out 
aa  vexatioua,  on  (lie  ground  that  proeeedinqa  in 
Briiiah  Honduraa,  commenced  by  B.,  and  uaim- 
ing  in  aubstance  the  aame  relief,  were  pending. 

Said,  on  aprndl,  N.  undertaking  to  be  bound  by 
the  proeeeainga  in  Honduraa,  that,  aa  the  Engliah 
action  claimed  distribution  aa  well  aa  ascertain- 
manl  of  an  alleged  aaset  of  the  Belixe  firm,  and 
as  the  amount,  if  any,  due  from  M.  and  N.,  on  the 
bcdance  of  the  agency  aecounta,  could  not  be  aacer- 
tained  until  this  ahare  qf  profita  of  B.  in  the 
Belize  partnership  had  been  aaeertained  by 
iaking  the  cKcounia  of  tjiat  partnerahip,  M.  and 
N.  were  entitled  to  deliver  their  eoutUer-elaim  ; 
although  it  would  not  follow  that  the  order 
/or  accounts  fftereby  claimed  would  be  given, 
4!zcept  on  the  terma  of  the  court  aeeepting  the 
result  of  the  account  in  the  Honduraa  proceeding, 
or  with  eome  other  modifieaiion. 

The  deeiaion  cf  Norih,  J.  reverted, 

SemhU,  that  &  ihe  Engliah  action  had  not  been  com- 
meneed  by  M.  and  0.,proeeedinga  in  England  by 
B.  would  have  been  vaiaHoue  on  the  ground  (hat 
there  waa  lit  aiibi  pendena  in  Honduraa. 

The  plaiotiffis  in  this  action  were  John  Eadie 
Jd:ntne  and  James  HcMurrick  Cuzrie.  and  the 
Hefendants  were  William  Binney  and  Bobert 

Matrie  and  Cnrrie  and  Binney  carried  on  the 
Imsineu  of  merchuits  and  commiBnion  agenta  at 
Belise,  in  British  Hondoraa,  as  co-partners,  under 
the  firm  of  William  Qnild  and  Co.,  from  Feb. 
1879  down  to  the  Slat  Jan.  1884,  when  the  partner- 
»hjp  came  to  an  end. 

During  the  whole  of  this  time  Binney  and  Niven 
(who  was  not  ft  partner  in  the  Honduras  firm) 
carried  on  business  in  London  (England),  also 
vnder  the  firm  of  William  Guild  and  Co.,  and 
acted  as  general  agento  in  EngUmd  for  the  Hon- 


•dnras  firm.  Bj  the  terms  of  such  agency  the 
London  firm  were  to  act  as  general  agents  for  the 
Hondnras  firm,  and  were  to  keep  two  acooants 
in  their  books,  the  one  being  a  general  accomit 
showing  at  debit  the  amoant  due  to  them  from 
year  to  year,  including  tbe  defendant  Binne^'a 
share  of  profits,  and  bearing  interest  at  ^  pee 
cent.  The  other  account  was  to  be  termed  a  "bill 
account."  in  which  all  drafts  in  payment  of  con- 
si^ment  accounts  were  to  be  chugged.  A  com- 
mission of  2^  per  cent,  wm  to  be  chM^ipd  for  ihe 
merchandise,  Ac.,  and  a  similar  commissim 
chai]ged  on  all  consignments  of  produce^  Ac, 
received  from  Hondnras  on  sale.  The  bill  aooomit 
was  to  be  subject  to  a  charge  of  i  per  cent.,  to  cover 
incidental  expenses. 

On  the  9th  April  1885  Btnn^,  acting  by  his 
attorney  Niven  and  one  Symes,  com  men  cod  pro- 
ceedingfl  in  the  Supreme  Court  of  British  Hon- 
duras against  Untrie  and  Cnrrie,  for  the  porpose 
of  taking  the  accounts,  of  and  winding-up  tbe 
Honduras  partnership.  A  decree  or  oraer  was 
made  by  the  Hondnras  court,  directing  gene 
that  the  aoconnts  were  to  be  taken,  in  April  If 
and  on  the  Ist  June  a  further  order  was  made  de- 
claring how  the  surplus  assets  were  to  be  divided 
among  the  partners  in  the  late  firm.  Two  other 
orders  were  made  on  the  1st  and  28th  Jnly. 

Biun^  appoUed  from  these  three  orcters  to  the 
Judicial  Committee  of  the  Privy  Cooncil,  whidi 
on  the  11th  Dec.  1886  delivered  judgment  vary- 
ing the  or^rs  appealed  from,  and  declaring  the 
rights  of  the  partners  in  the  snrplas  assets :  (see  12 
App.  Gas.  ItfO.)  The  accounts  directed  had  been 
proceeded  with,  bat  not  completed.  The  present 
action  was  commenced  on  the  15th  Sept.  1886, 
and  on  the  25tfa  Nov.  1886  tbe  plaintiffs  delivered 
a  statement  of  claim  hy  which  th^  alleged  that 
the  English  firm  bad  as  agents  received  certain 
commissions  or  sums  without  the  knowledge  of 
the  plaintiff,  and  for  which  they,  or  at  any  rate 
Binney,  ought  to  have  accounted  to  them  but  had 
not,  and  claimed:  (1)  An  acconnt  of  alt  moneys 
received  and  paid  by  Binney  and  Niven  as  agents 
of  the  Hondnras  firm ;  (2)  an  inqniry  how  mnch 
of  the  amoant  fonnd  due  from  Binney  and  Niven 
on  taking  such  account  belonged  to  Hntrie  and 
Cnrrie  respectivelv ;  (3)  payment  of  the  amount ; 
(4)  an  account  of  the  share  of  Binney  in  i^l  profits 
made  bjy  the  London  firm  as  agents  for  the  Hon- 
duras firm  (other  than  profits  which  the  London 
firm  were  entitled  to  make  under  the  terms  of 
their  agency,  as  stated  in  the  pleading),  except 
in  so  far  as  such  profits  were  included  in  the  ac- 
count to  be  taken  under  clause  (1) ;  (5)  an  in()nii7 
how  much  of  the  amount  found  due  bom  Binney 
and  Niven  on  taking  the  last-mentioned  account 
beloni^  to  Mutrie  and  Cnrrie  respectively ;  (6 
and  7)  payment  of  this  amount  and  the  costs  of 
the  action. 

On  the  9th  Feb.  1887  Binney  and  Niven  deli- 
vered a  defence  and  ooanter-cuum. 

By  their  defence  they  denied  (inlar  alia)  that 
th^  had  made  any  profits  or  received  any  sums 
of  money  for  which  they  oaght  to  have  acconnted, 
but  had  not  accounted,  to  the  plaintiffs ;  th^  also 
submitted  that  if  any  amoant  should  be  fonnd 
due  by  them  in  respect  of  the  accounts  mentioned 
in  the  claim,  the  same  was  an  asset  of  the  Belise 
firm,  and  that  its  distribution,  as  between  the 
plaintiffs  and  the  defendant  Binney,  was  raajuii' 
cata  under  the  order  of  the  FruryConnciLf 
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B7  their  connter>cIaim  Binnoy  and  Niven  asked 
for  (1)  an  acoonnti  of  all  the  partnership  dealings 
hetween  Hntrie  and  Onrrie  and  Bioney,  and  of 
the  partnerdiip  credits,  property,  and  effects; 
(2)  that  all  inquiries  might  he  made  and  acconntH 
ti^en  which  might  he  necessary  in  order  that  the 
•nrplns  asRCts  might  he  rateably  distributed 
amongst  the  partners  according  as  they  were 
vererally  entitled  thereto;  (3)  that  a  receiver 
might  oe  appointed,  and  an  injunction  granted. 

The  plaintiffs  Ifutrie  and  Cnrrie  moved  before 
North.  J.  for  an  order  that  the  counter-claim 
should  be  struck  out  as  vexatious,  on  the  ground 
that  they  would  be  doiiblv  vexed  by  reason  of 
the  proceedings  in  British  Honduras. 

CounB-HoTtty,  jQ.C.  and  John  CtUler  for  the 
plaintiffs,  in  support  of  the  motion. 

Cookmm,  Q.G.  and  Htrbert  ComU  for  the  defen- 
dants. 

NOKTH,  J.— This  is  a  motion  on  behalf  of  the 
plaintiffs  tlut  a  connter-claim  of  the  defendants 
may  be  struck  out  as  disclosing  no  reasonable 
caose  nf  counter-chum  or  action,  and  m  being 
Texations  and  unnecessary,  or  tending  to,  pre- 
judioe,  embarrass,  and  delay  the  fair  trial  of  the 
action.  [His  Lordship  stated  the  facts,  to  the  effect 
above  stated,  down  to  the  delivery  of  the  statement 
of  claim,  and  continncd:]  To  put  it  shortly,  the 
statemen*i  of  claim  aflks  for  relief  upon  the  footing 
of  the  decision  in  the  well-known  case  of  WiUiawton 
V.  BarfroKr  (37  L.  T.  Rep.  N.  8.  698 ;  9  Ch.  Div. 
529).  The  defendants  have  put  in  a  defence  which 
is  a  good  one.  I  say  nothing  whatever  about  its 
merits — I  have  no  means  whatever  of  judging  of 
theat — by  "^ood"  I  mean  that  it  is  a  defence 
that  ia  hot  nnpngned  as  not  being  good  and 
proper,  and  the  defence  at  this  stage  of  the  action 
must  be  taken  to  be  a  good  defence  whatever  its 
merittt  may  be.  Then  the  defendants  add  to  that 
defence  a  counter-claim.  '[His  Lordship  stated 
the  effect  of  the  claim  thereby  made,  and  con- 
tinued :]  I  do  not  know  what  injunction  is  asked 
for  precisely.  It  may  be  the  injunction  related 
to  some  dealing,  with  what  had  been  the  partner- 
ship assets,  since  the  dissolution  of  the  partner- 
ship, and  since  the  decree  for  an  account.  The 
plaintiffs  ask  that  that  counter-claim  may  be 
struck  out.  The  matter  has  been  elaborately 
argued,  and  several  cases  have  been  cited  which 
it  is  necessary  that  I  ahonld  refer  to.  The  defen- 
dants say  that  they  have  a  right  to  bring  a  part- 
nership action  here  for  the  purpose  of  taking  the 
partnership  accounts,  notwithstanding  that  pro- 
ceedings have  been  taken  abroad.  The  plainti&* 
case  is,  that  the  defendant  Binney  has  selected  bis 
forum,  and  that  he  has  got  a  decree,  and  that  the 
defendants  cannot  come  here  to  ask  over  again 
what  one  of  them  has  got,  in  his  own  suit  abroad, 
a  decree  in  British  Honduras.  I  refer  to  the 
cases  in  order  of  date  rather  than  in  the  order  in 
which  they  were  cited,  and  the  first  case  to  which 
I  will  refer  is  Bayley  v.  Edwards  (3  Swanat.  703). 
In  that  case  Bayley'  had  got  a  decree  in  England 
for  an  account  i^rainftt  Edwardo,  and  that  decree 
was  dated  in  1784.  That  was  not  prosecuted  at 
sll;  nothing  was  done.  Thereupon  Edwards,  who 
was  the  defendant  in  the  suit  in  England,  com- 
menced an  action  of  his  own  in  Jamaica  for  the 
purpose  of  having  the  same  accounts  taken  as 
wereaskedfor  by  Bayley  in  his  action  in  England. 
Then  Bayley  ^eadeA  in  answer,  and  as  a  bar  to 


the  proceedings  in  Jamaica,  that  there  was  Us 

naent  in  England.  The  point  is  reported  here 
m  the  Pnvy  Goanoil,  and  it  iB  impcntaut  to 
recollect  that  what  is  reported  is  the  stage  in  the 
proceedings  abroad,  and  not  the  proceedings  in 
England.  To  the  proceedings  in  Jamaica  Bayley 
pleaded  that  a  decree  had  been  obtained  in 
England ;  but,  to  say  nothing  of  the  embarrass- 
ment arising  from  the  formalities  attending  the 
plea,  it  was  obvious  that  the  plea  could  not  succeed 
on  its  merits,  becanse  it  would  have  been  alto- 
gether contrary  to  justice  to  say  that,  because  one 
person  had  got  a  decree  in  one  country  which  he 
had  not  chosen  to  prosecute,  yet,  notwithstand- 
ing its  non -prosecution,  that  was  to  bar  the 
defendants  here  from  taking  proceedings  of  their 
own  in  the  country  where  the  property  was  which 
was  sought  to  be  administered.  In  that  case  Lord 
Camden,  G.  made  a  remark  on  which  the  defen- 
dants have  relied.  Tn  giving  the  judgment  of  the 
Frivy  Council  he  mud :  "  If  the  first  suit  had  been 
instituted  in  Jamaica,  would  the  Court  of  Chancery 
here  have  allowed  such  a  pleaP  Certainly  not; 
d,  fortiori;  the  court  in  Jamaica,  which  is  the  more 
apt  jnrisdiction,  could  not  he  expected  to  allow 
it."  That  obviously  means  this :  Supposing  that 
a  decree  had  been  got  in  Jamaica  which  had  never 
been  prosecuted  at  all,  and  afterwards  the  defen- 
dant in  Jamaica  had  commenced  proceedings  here, 
could  the  defendant  here  have  pleaded  his  non- 
prosecuted  decree  in  Jamaica  as  a  bar  P  Of  course 
he  could  not ;  that  ia  obvious.  Then  Lord  Camden 
made  these  remarks,  which  I  think  are  important : 
"  As  to  the  inconvenience,  considering  tlie  diffi- 
culties of  administering  justice  between  parties 
occasionally  living  under  the  separate  jurisdic- 
tions, I  think  the  parties  ought  to  be  amenable  to 
every  court  possible,  where  they  are  travelling 
from  country  to  country,  and  we  must  then 
endeavour  to  correct  the  mischief  of  these  douUe 
suits  as  much  as  we  can,  by  allowing  in  each 
country  the  benefit  of  all  the  other  proceedings 
in  the  other  part  of  the  King's  dominions :  and 
this  should  he  introduced  by  a  supplemental  bill, 
or  insisted  upon  by  answer,  according  as  the 
occasion  may  require."  The  next  case  was 
Henderson  v.  Henderson  (3  Hare,  100).  I  do  not 
think  that  has  very  much  to  do  with  the  present 
rase.  There  judgment  bad  been  obtained  in 
Newfoundland  against  the  English  plaintiffs. 
The  judgment  had  been  taken  pro  conjeeso,  and 
after  such  judgment  an  account  had  been  taken 
that  resulted  in  the  ascertainment  td  » 
certain  sum,  or  cortain  sums,  due  from  the 

{>laintiff  here  to  parties  suing  in  Newfoand- 
and.  Therefore  there  was  final  judgment,  because 
the  amount  due  had  been  ascertained.  Actions 
were  actnally  brought  in  this  country,  in  the 
Court  of  Queen's  Bench,  upon  that  judgment  for 
the  purpose  of  enforcing  it  here.  It  was  said 
that  the  judgment  there  was  wrong  upon  grounds 
which  were  the  subject  of  a  threatened  appeal  to 
the  Privy  Council.  The  plaintiff  here  (the  defen- 
dant there)  commenced  a  suit  in  the  English  Court 
of  Chancery  for  the  purpose  of  restrainino  the  pro- 
ceedings in  the  Court  of  Queen's  Bench  in  this 
country  to  enforce  those  foreign  judgments.  The 
defendant  here  raised  the  point  by  demurrer,  and 
the  demurrer  was  allowed  on  the  ground  that  the 
judgment  obtained  abroad  was  final  (subject,  of 
course,  to  the  appeal  to  thn  Privy  ,C^nciI,  wliich 
would  correct  it  if  wm^^ 
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fx>uld  not  now  start  difficulties  and  have  a  fresh 
account  taken  here  upon  the  ground  of  irr^uLa- 
rities  in  the  judgment  there,  if  such  there  were, 
or  upon  the  ground  that  certain  pointn  were 
raised  here  which  were  not  raised  there,  although 
they  might  have  been  raised  there,  if  the  plain- 
tiff here  had  chosen  so  to  raise  them.  Upon 
those  grounds,  therefore,  it  was  held  that  the 
judgments  there  were  not  eumiuBble.  The  next 
case  was  OsteU  t.  Zepa^e  (18  L.  T.  Rcfp.  O.  S.  2t9 ; 
5  De  G.  &  Sm.  95),  before  Parker,  Y.C.  The  facts 
are  sufficiently  stated  for  the  present  purpose  in 
the  marginal  note,  as  follows :  "  The  plaintiff,  resi- 
dent in  England,  carried  on  business  in  India  and 
England,  in  partnership  with  the  defendant,  who 
resided  in  India.  QuastionM  haying  arisen 
between  them,  the  plaintiff  filed  a  bill  in  the 
Supreme  Court  of  Equity  at  Calcutta,  against 
the  defendant,  for  an  account  and  for  an  injunc- 
tion and  receiver.  Fending  the  suit,  the  defen- 
dant left  India  and  came  to,  and  resided  per- 
juanently  in,  England,  and  eventually  the  bill  was 
taken  pro  eonfesao  "  (that  meani  the  bill  in  India), 
"  and  a  decree  was  made  referring  it  to  the  master 
to  take  the  accounts.  The  plaintiff  then  filed  her 
bill  in  this  conntiy,  alleging  that,  by  reason  of 
the  absence  from  India  of  the  defenduit,  the  suit 
there  could  not  be  prosecuted;'  and  praying  relief 
here  similar  to  that  sought  in  the  suit  in  India." 
Then  the  defendant  "  pleaded  the  existence  of  the 
decree  of  the  court  in  India,  and  the  present 
existence  of  the  proceedings  before  the  master 
there  in  bar  to  the  subgtantial  parts  of  the  plain- 
tiffs' bill,"  and  it  was  held  that  the  relief  could 
not  be  refused,  or,  in  other  words,  the  plea  was 
overruled.  The  Vice-Chancellor  said :  "  A  decree 
or  sentence  of  a  foreign  court  may  be  pleaded  in 
bar  of  a  suit  for  the  same  matters  here;  but  then 
it  must  be  a  final  decree  :  (Oarciae  v.  Bicardo,  14 
Sim.  265 ;  12  C.  &  F.  380.)  Now,  here  there  has 
been  a  decree  in  India,  bat  it  is  not  a  final  decree. 
The  plea  consequently  is  of  a  suit  pending  in 
India.  'Now,  if  both  suits  are  pendm^  in  this 
country  in  courts  of  concurrent  jurisdiction, 
there  is  no  doubt  tb^  a  plea  of  such,  a  pending 
.suit  is  a  good  plea ;  in  such  a  case  the  second  suit 
is  vexations,  and  no  reason  can  be  suggested  why 
they  should  both  proceed.  But  that  is  not  a  very 
extensive  principle.  Thus,  where  there  is  an 
action  of  law  and  a  bill  also  for  the  same  matter, 
the  court  will  compel  the  plaintiff  to  elect  with 
which  he  will  proceed ;  but  the  defendant  cannot 

Elead  the  pending  action  in  bar  to  the  suit.  But 
ow  would  it  be  with  respect  to  a  plea  of  a  suit 
pending  in  a  foreign  or  colonial  court  ?  In  every 
case  of  a  plea  of  a  pending  suit  in  a  foreign 
court  reasons  have  been  found  for  overruling  the 
plea.  In  Bayley  v.  Edwards,  Lord  Camden  cer- 
tainly entertained  an  unfavourable  opinion  of 
such  a  plea."  It  is  quite  true  that  it  was  a  plea 
of  a  peculiar  nature,  as  I  have  pointed  out  already, 
and  I  do  not  think  there  was  any  general  prin- 
ciple laid  down  by  him  which  assists  me.  The 
Yice-Ghancellor  continues :  "  Now,  with  respect 
to  the  present  case,  the  plaintiff  has  sued  the 
defendant  in  India,  and  he.  pending  that  suit,  has 
come  to  England,  and,  to  a  bul  in  thiscourt  against 
him  for  the  same  matters,  the  defendant  by  his 
}dea  alleges  that  the  plaintiff  ought  not  to  take 
any  proceedings  as^ainst  him  here,  but  that  she 
must  go  on  with  the  suit  in  India,  in  which  the 
plaintiff  can  now  have  no  direct  proc^  of  con- 
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tempt  against  the  defendant,  and  can  obtain 
no  discovery  from  him.  It  also  appears  that 
both  bills  pray  for  an  injunction,  which  npoa 
the  Calcutta  decree  would  be  of  no  avail  in 
this  country.  Both  bills  pray  for  a  receiver,  as 
to  which  the  same  remark  applies.  The  defen- 
dant's proposition  is,  that  the  plaintiff  is  to  i;oon 
with  her  suit  in  India  to  its  conclusion,  and  that 
she  may  then  file  a  bill  in  the  nature  of  a 
supplemental  bill  here.  Thin  would  amount  to  a 
failure  of  justice;  for  the  decree  in  India  has 
been  obtained  upon  takinf^  the  biU  pro  eonfet» 
against  the  defendant,  and  it  is  plain  that  in  such 
a  suit  for  an  account  no  effectual  relief  can  be 
obtained  in  India.  The  proper  conrse  in  saA. 
cases  is  to  apply  here  to  stay  proceedings  in  ooe 
or  other  of  the  snita,  and  the  court  will,  npon 
such  an  application,  have  no  difficulty  in  puttmg 
the  plaintiff  under  terms."  In  that  case,  there- 
fore, the  court  bad  the  state  of  circumstances 
before  it  to  which  Lord  Camden  referred  in 
Bayley  v.  Edioarda — a  case  in  which  the  parties 
were  moving  about  from  one  jurisdiction  to 
another,  and,  the  defendant  having  moved  from 
India  to  England  pending  the  action,  it  was  held 
that  it  was  a  case  in  which  the  plaintiff  ought  to 
be  allowed  to  take  proceedings  here.  In  the 
present  case,  if  the  proceedings  abroad  had  beeo 
nullified  and  rendered  practically  useless  by  the 
defendants  moving  to  England  pending  the 
action,  so  that  no  relief  could  be  prosecnted 
against  them  there,  Oaiell  v.  Lepage  and  Lord 
Camden's  remark  in  Bayley  v.  jSdvrards  might 
have  had  some  application.  The  result  in  Oatdl 
V.  Lepage  was,  that  that  plea  was  not  appealed 
from,  but,  notwithstanding  what  had  taken  place, 
the  proceedings  in  India  weut  on,  and  th^ 
resulted  in  the  master  making  a  report,  and 
farther  proceedings  being  taken,  in  the  course  of 
which  a  compromise  was  arrived  at  there.  An 
order  was  made  on  further  directions  in  which 
the  court  at  Calcutta  declared  that  the  proposal 
for  a  compromise  was  for  the  benefit  of  the 
infant  who  was  the  plaintiff  in  the  action,  and 
made  a  decree  aecordingly ,  and  it  was  ordered 
that  the  defendant  should  be  at  liberty  to  carry 
out  the  terms  of  the  compromise.  The  defendant 
then  applied  to  Stuart.  V.C.  to  stay  proceed- 
ings in  the  English  action.  He  took  toe  bint 
that  had  been  given  by  Parker,  V.C.  in  the  final 
passage  of  his  judgment,  which  I  read,  and, 
instead  of  appealing  from  that  decision,  moved 
here  to  stay  proceedings,  upon  the  ground  of  the 
compromise.  Knight  Bruce,  L.J.  pointed  out 
(2  De  G.  Mac.  &  G.  892)  that,  for  reasons  which 
he  gave,  he  was  not  satisfied  that  the  compro- 
mise was  binding  upon  the  parties,  or  that  a  fin^ 
decree  had  been  arrived  at.  Then  Lord  Crau- 
worth,  L.J.  took  the  same  view,  but  he  said, 
speaking  on  the  general  point:  "It  is  another 
question  whether  uiis  court  will  interfere  in  the 
manner  now  proposed,  npon  motion.  I  do  not 
mean  to  say  tnat  cases  may  not  exist  when  the 
court  will  so  interfere.  I  think  it  would  be  very 
dangerons  to  repudiate  such  a  jurisdictifsu 
because  the  want  of  it  might  leave  room  for  great 
oppression.  But  when  the  conrt  interferes  upon 
motion  to  stop  the  plaintiff  from  proceeding,  it  is 
taking  upon  itself  a  very  delicate  jurisdiction, 
and  one  in  which  it  ought  to  see  that  by  no 
possibility  can  it  be  doing  injustice."  Then  he 
referred  to  .various  reasons  for  saying  that  what 
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iras  ^me  there  did  not  ezhanst  all  the  proceed- 
ings, and  he  pointed  ont  that  it  was  alleged  by 
ibo  bill  in  England  that,  after  the  dissolution  of 
the  partnership,  business  had  been  carried  on 
in  India  means  of  the  capital  and  property 
belonging  in  parf,  to  the  intestate's  e3te,te,  and 
that  the  business  had  not  been  carried  on  solely 
for  the  purpose  of  winding>up  the  same,  but 
that  divers  purchnses  of  stock  had  been  made, 
■nd  that  the  bill  prayed,  among  other  things,  for 
a  dissolution  of  that  as  an  existing  partnership. 
Then  he  saya :  "  The  decree  at  Calcutta  does  not 
give,  and  cannot  affect  to  give,  any  relief  in 
renMct  of  these  matters.  It  may  be  that  the 
denndant  may  have  a  perfectly  good  answer, 
■either  try  way  of  plea  or  some  other  mode,  as  to 
so  mnch  as  was  adjudicated  on  in  Calcutta ;  but 
the  present  oi>der  prevents  the  plaintiff  from 
•obtaining  relief  on  those  matters,  as  to  which 
it  Is  plain  there  has  not  been,  and  could  not  be, 
any  adjudication  in  Calcutta.  I  think  that  the 
order  was  erroneous."  That,  therefore,  procee<fs 
npon  different  gronnds  altogether  from  anything 
before  me.  Cox  v.  Mitchell  (\  L.  T.  Rep.  N.  S.  8; 
7  C.  B.  K.  S.  1)  was  also  referred  to,  but  that  has 
been  explained  in  the  cases  which  I  am  about 
to  examine,  and  I  do  not  think  it  necessary  to 
mention  it  farther  than  by  saying  that  there  an 
action  was  pending  in  England,  and  an  action 
was  also  pending  in  the  United  States  for  the 
same  thing.  No  judgment  had  been  obtained  in 
either,  and  the  Court  decline  to  interfere.  The 
next  caae  I  come  to  (MeHenry  v.  Lewie,  47 
L.  T.  Bep.  N.  S.  549;  22  Ch.  Div.  397} 
is,  I  think,  the  most  important  of  all.  The 
^ts  in  that  ease  were  shortly  as  follows : 
An  action  of  Conyheare  v.  Levoia  had  been  insti- 
tuted in  England  in  1879.  In  July  1881  the 
action  of  McHenry  v.  Lewis  had  been  instituted, 
in  Enj^land  also,  and  in  Aug.  1881  (that  is,  the 
ft^owing  month)  an  action  of  Conybeam  and 
McHenry  v.  Lewis  had  been  instituted  in  the 
United  States.  Each  suit  soncht  relief  that 
could  not  be  obtained  in  the  other  country,  and 
the  last  action  in  the  United  States  embraced  a 
company  and  other  defendants  who  were  not 
defendants  here,  and  who  were,  as  pointed  ont 
by  Jessel,  M.B.,  essential  defendants.  In  none  of 
the  actions  had  any  decree  been  made,  but  the 
action  in  the  United  States  was  brought  after  a 
notion  had  been  made  in  the  Engliah  action, 
which  motion  had  &iled  for  want  of  parties — the 
company  and  others — who  were  made  puiiies  to 
the  action  in  America.  As  pointed  out  by  the 
Vaster  of  the  Bolls  in  the  judgment  of  the 
Court  of  Appeal,  the  question  was,  whether  or 
not,  "  when  an  action  is  brought  by  a  man  iu 
this  country  ^^nst  a  defendajat,  and  the  same 
plaintiff  brings  an  action  in  a  foreign  country 
against  the  same  defendant  for  the  same  cause 
of  action,  this  court  has  jnrisdiction  in  a  proper 
case  to  stay  the  action  in  this  country  on  the 
ground  that  the  defendant  is  doubly  vexed  by 
reason  of  the  action  being  bronght  also  in  the 
foreign  country."  The  Master  of  the  Bolls  then 
went  on  to  say:  "I  am  of  opinion  tbat  there  is 
Bach  a  jurisdiction  in  this  court,  and  that  it  is 
part  of  the  general  jurisdiction  of  the  court  to 
it  a  defendant  being  improperly  vexed  by 
_.  procedure.  I  see  no  reason  or  principle 
jt  it  the  court  is  satisfied  that  the  defendant 
u  being  improperly  T«ed,  the  mere  &ct  of  one 


of  the  actions  hmng  in  this  country  and  one  in  a 

foreign  country  should  prevent  the  court  pro- 
tecting the  defendant  from  being  so  improperly 
vexed."  [His  Lordship  then  read  the  comments 
of  Jessel,  M.B.  on  Cox  v.  Mitdiell,  and  read  other 
extracts  from  the  same  judgment  and  the  judg- 
ments of  Cotton  and  Bowen,  L.JJ.  in  the  same 
case,  and  continued :]  The  matter  came  before 
tbe  Court  of  Appeal  i^ain  in  Peruvian  Qmomo 
Company  v.  BockwoUt  (48  L.  T.  Bep.  N.  S.  7 ; 
23  Ch.  liiv.  225).  That  was  an  action  m  England 
with  respect  to  the  guano  carjpjes  of  seven  vessels. 
Pending  the  action,  six  of  the  vessels  were  moved 
to  the  Seine,  and  therenpon  the  plaintifE^pom- 
menced  an  action  in  France  as  to  those  six^*  It 
was  a  case,  therefore,  in  which  the  defendants 
had  not  moved,  as  in  Baiyle^  t.  SdMoirda  and  in 
Ottell  V.  Lepage,  but  the  snl^eot  of  the  sctifm 
itself  was  moved ;  and  it  was  a  case  in  which 
the  conrt  came  to  the  conclusion  that  it  was 
impossible  to  say  that  there  might  not — at  any 
rate  as  to  the  six  ca/goes — be  a  far  better  relief 
obtained  in  France  than  could  have  been  obtained 
in  England.  As  to  the  seventh,  there  was  no 
suggestion  that  relief  could  be  obtained  in  France, 
and  the  action  in  England  would  h&ve  had  to 
proofed  in  respiect  of  that.  Jessel,  M.B.  referred 
to  his  previous  judgment  in  McHenry  v.  Lewia, 
and  I  do  not  think  it  necessary  to  refer  to  the 
judgment  in  PeruvioM  Quano  Company  v.  Boeh- 
vsoldt  further  than  by  saying  this :  The  Master 
of  the  Bolls,  after  referring  to  two  actions  in 
one  country  being  primd  fade  clearly  vexations, 
says ;  "  Similar,  althong^h  not  perhaps  the  same, 
oonsiderations  apply  m  a  ease  where  the 
actions  are  brought,  one  in  a  foreign  country 
and  one  in  this  country.  I  have  recently 
had  to  consider  the  matter  in  the  case  <n 
McHenry  v.  Lenjoia,  and  I  went  so  fuUy  into 
it  that  I  do  not  think  it  is  necessary  tot  me 
to  discuss  the  rule  further.  It  may  be  put,  as 
regards  this  case,  shortly  in  this  way :  that  it  is 
not  vexatious  to  bring  an  action  in  each  country 
where  there  are  substantial  reasons  of  benefit 
to  the  plaintiff.  He  has  the  right  to  bring  an 
action,  and  if  there  are  substantial  reasons  to 
induce  him  to  bring  the  two  actions,  why  should 
we  deprive  him  of  that  right  P  It  is  very  un- 
pleasant to  be  sued  twice — ^it  is  unpleasant  to 
many  people  to  be  sued  once— bat  still  that  does 
not  make  it  vexations  where  the  plaintiff  seeks  to 
get  a  real  substantial  adiwitage."  Then  he 
pointed  but  reasons  why  that  might  be  said  in 
the  case  before  the  court,  and  the  other  judges 
took  the  same  opinion.  Then  in  Hyman  v.  Helm 
(49  L.  T.  Bep.  N.  S.  376 ;  24  Ch.  Div.  531)  similar 
points  came  before  the  Court  of  Appeal  for  con- 
sideration. [His  Lordship  stated  the  facts  in 
Hyman  v.  Helm,  and  continued  :j  There  the 
court  refused  to  interfere,  because  it  said  there 
was  no  vexation  and  no  oppression.  It  was  held 
that  the  right  to  accounts  in  this  country  went 
upon  the  footing  that  the  defendants  were  agents. 
Tne  action  was  based  upon  a  totally  different 
ground,  viz.,  tbat  the  parties  suing  in  San 
Francisco  were  principals,  and  not  a^nts.  It 
was,  therefore,  a  case  in  which  the  actions  were 
not  both  bronght  the  same  persons,  but  by 
different  persons,  and  the  defendants  were  sued 
in  a  different  character  abroad  from  the  character 
in  which  tikey  were  sued  here.  jBut  the  same 
princii^  I  referred     bef^  q 


460- Vol.  LTI.,  N.  8.] 


THE  LAW  TIMES. 


[Jose  i,  1887. 


Ct-  or  App.] 


The  onW  other  case  cited  was  The  Chriatiantborg 
(53  L.  T.  Rep.  N.  S.  613;  10  P.  Div.  141).  That 
was  like  McHenry  v.  Lewis  and  the  present  case 
in  this  respect — that  the  same  persons  were 
plaintiffs  in  both  proceedings.  Tne  case  very 
shortly  was  this :  The  plaintiff  arrestsd  in 
Holland,  by  his  salt  in  the  Admiralty  Conrt  there> 
a  ship  belonging  to  the  defendant.  The  ship  was 
then  released  npon  a  goarantee  being  given  which 
was  arranged  oetweea  the  parties.  She  then 
cazQe  to  England,  and  she  was  then  arrested  here 
in  an  action  commenced  by  the  same  persons. 
Then  the  defendants  moved  for  the  release  of  the 
ship,  and,  when  that  motion  came  on  to  be  heard, 
the  plaintiffs  said  that  they  were  willing  to  give 
up  all  their  proceedings  in  Holland,  to  release 
the  guarantee,  and  to  pay  the  costs,  but  that  they 
wanted  to  go  on  wita  the  proceedings  in  this 
country  because  they  preferred  the  Admiralty 
jnrisdiction  in  England  to  the  Admiralty  juris- 
diction in  Holland.  The  defendants  moved  for  a 
release  of  the  vessel,  and  Sir  James  Hannen.  in 

fiving  judgment,  said :  "  The  principle  on  which 
thin^  that  this  question  should  be  determined 
is,  that  where  aa  action  has  been  brought  in  one 
court,  and  It  is  not  shown  that  such  conrt  would 
not  do  justice,  it  is  primd  /oete  oppressive  to 
institute  an  action  in  any  other  court.   In  this 
particular  case  no  facts  are  brought  to  my  know- 
ledge to  show  that  the  Dutch  court  would  not  do 
tall  justice,  and  as  full  justice  between  these  two 
foreign  ships  as  the  English  court.   I  have  no 
doubt  that  justice  will  be  as  much  done  in 
Holland  as  here.   It  is  clear,  then,  that  there  is  a 
lis  alibi  pendens,  for  a  suit  was  instituted  by  the 
plaintiffs  in  a  Dutch  court  a^inst  this  vessel, 
which  they  found  within  the  jurisdiction  of  the 
Dutch  courts.  Of  course  they  could  have  brought 
an  action  here,  if  they  had  good  canse  for  so 
doing,  but,  as  I  have  already  pointed  out,  they  do 
not  show  any  such  good  canse.   It  is  true  the 
plainti&  have  expressed  their  willingness  to 
abandon  the  action  which  is  pending  in  the  Dutch 
court,  but  in  the  meantime  the  ddcendants,  who 
were  compelled  to  come  into  the  Dutch  court, 
have  naturally  taken  cross-proceeding?,  and  the 
Dutch  court,  therefore,  is  seised  of  the  litigation, 
and  without  the  consent  of  the  Dutch  court,  and 
until  it  has  dismissed  the  action  and  has  said 
that  it  cannot  entertain  it,  it  is  a  Zi«  alibi  pendens 
in  Holland."   That  decision  was  the  subject  of 
appeal,  and  Lord  Esher,  in  his  remarks,  seems 
to  nave  thought  that  Sir  James  Hannen  might 
have  been  wrong  in  staying  the  proceedings 
absolutely  so  that  the  plaintiffs  could  never  pro- 
ceed m  this  country;  bnt  that  was  a  point 
which  it  was  not  necessary  to  decide  as  the  case 
went  on.    He  referred  afterwards  to  the  case 
of  MeHenry  v.  Lewis,  and  said:  "The  late 
Master  of  the  Bolls  gave  a  most  important 
judgment,  which  I  shonld  luve  thought  would 
have  settled  the  law."   He  discussed  the  matter 
ver^  fuUy, '  and  then  he  said:  "Where  both 
actions  are  in  England  in  the  some  tribunals 
— because,  if  they  are  in  tribunals  where  the  pro- 
ceedings are  not  identical  or  the  remedies  are  not 
equally  effective,  the  law  would  appl^  which  is 
applicable  to  foreign  countries — prima  facie  it  is 
vexatious,  and  therefore  it  would  lie  on  the  party 
who  brings  the  second  action  to  show  that  it  was  not 
so.    Bnt  where  the  cases  are  in  foreign  countries, 
prtntd  facie  not  being  vexatious,  the  man  who  says  1 
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i  it  must  prove  clearly  to  the  court  that  it  is,  uid 
that  the  person  suing  him  in  a  conrt  with  ample 
jurisdiction  would  have  in  eveiy  respect  the  same 
chance  in  a  foreign  conrt  which  1m  has  here,  and 
equal  fikcility  to  enforce  the  remedy."  Now, 
putting  it  shortly,  he  there  distinguishes,  on  the 
one  lumd,  between  cases  in  which  the  proceedings 
are  partly  in  this  country  and  partly  in  a  foreign 
court;  and       "foreign  court**  he  means,  not 
colonies  of  this  country,  bnt  a  country  like  the 
United  States  or  France.   Then  he  points  oat 
what  rule  would  apply  in  his  opinion  to  the  inter- 
mediate cases  where  one  proceeding  is  pending  in 
this  coimtry  and  another  in  a  country  where  it  is 
not  absolutely  a  foreign  court  with  a  different 
procedure,  but,  to  use  his  own  words,  "  A  tribunal 
where  the  proceedings  are  not  identical  or  the 
remedies  are  not  equally  effective."   That  is  to 
say,  if  the  proceedings  could  not  be  bo  effectively 
prosecuted     in    the    colony    as   in  England, 
apparently,  he  would  consider  that  the  colony  or 
the  consular  court,  or  whatever  it  was,  might  be 
treated  upon  the  same  footing  as  if  the  proceed- 
ings there  were  proceedings   in  the  foreign 
country.   In  dealing  with  that  particular  case, 
he  says :  "  The  Admiralty  Court  in  Holland  is 
therefore  a  municipal  court  of  a  foreign  country. 
That  being  bo,  it  is  not  vexatious,  according  to 
the  authorities,  to  have  instituted  suits  in  two 
courts,  one  being  a  foreign  court."   By  not  vexa- 
tions he  moans  not  primd  fade  vexatious — the 
fact  of  there  being  two  pro(^ding8  is  not  of  itself 
sufficient  to  show  tt  is  vexatious.   Then  Lord 
Esher,  M.R.  continues:  "Bat  I  think  that  Ad- 
miralty courts  are  not  within  the  full  authority 
of  the  proposition  as  to  foreign  courts,  because  the 
way  in  which  they  exercise  their  jnrisdiction  in 
all  countries,  as  far  as  I  know,  is  by  seiziog  the 
ship,  and  by  letting  her  go  on  bail  being  given 
according  to  the  practice  of  the  court.   It  bail, 
therefore,  be  given  in  one  court,  and  when  the 
action  is  instituted  m  the  other  hail  is  to  be  given 
again,  I  think  that  that  could  not  be  alloirad  if 
the  party  who  sues  in  the  second  court  insists  on 
preserving  the  bail  iu  both  courts.    I  think  it 
would  be  vexatious,  in  fact,  to  call  upon  the  owner 
of  the  ship  in  respect  of  the  same  cause  of  action 
to  give  bail  in  the  two  courts  at  the  same  time. 
In  such  a  case  the  party  who  objects  to  the  action 
proceeding  in  the  second  court  has  satisfied  to  a 
certain  extent  the  burden  of  proof,  which  lies 
npon  him,  and  has  shown  that  it  would  be  vexa- 
tious to  allow,  without  terms,  the  matter  to  go  ou  in 
a  second  court  upon  that  ground."  Then  he  went 
on  to  point  out  that  it  was  not  a  case  in  which 
bail  had  been  given  (in  which  case  the  Admiralty 
Court  would  still  have  jurisdiction  in  the  suit  as 
though   the  ship  were  there),  but  a  case  in 
which  the  parties  had  by  agreement,  infer  w,  sub- 
stituted a  personal  guarantee,  which  might  ha 
the  subject  of  a  claim  by  way  of  action,  but  could 
not  be  the  footing  of  further  proceedings  in  the 
Admiralty  Court.    He  held,  therefore,  Uiat  there 
could  be  effective  proceedings  here  in  the  Admi- 
ralty Court,  but  there  could  not  in  Holland,  becan^B 
the  matter  had  been  taken  out  of  the  Admiral^ 
Court,  and  a  personal  remedy  at  the  best  snbsti' 
tuted.  The  result  of  it  was  that  he,  not  in  terms  bat 
in  effect,  took  the  view  which   Jessel,  M.B. 
expressed  so  concisely  in  Peruvian  Guano  Cowh 
pany  v.  Bockwoldi,  that  it  is  not  vexatious  to 
bring  an  action  in  each  conntr^where  there  are 
Digitized  by  VjOOglC 
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BDbetactioI  reasons  of  benefit  to  the  plaintiff. 
Here  two  fictions  have  been  brought  by  the 
defendant  Binney,  one  in  the  colonial  conrt  and 
another  here.    Applying  the  principle  of  the 
cases  cited,  it  seeiHS  to  me  that  it  cannot  be  said 
that  Binne^  is  wroni;  in  taking  proceedings  here, 
or  that  it  is  vexatious  to  take  proceedings  here, 
if  there  are  substantial  reasons  of  benefit  to  him. 
What  are    those    sobstantial    reasons?  The 
counter-claim  refers  to  the  proceedings  in  the 
court  of  Hondnras.    It  savs  the  acconnto,  hare 
not  been  concluded,  and  tnat  nothing  has  been 
done  except  to  direct  certain  accoanta.   That  is 
znt  quite  correct,  because  to  some  extent  aoootiiits 
hare  been  taken,  bnt  they  are  certainl;^  not  eon- 
dnded.   Then  it  lays  that  the  present  jud^  was 
ennged  as  counsel  uid  solicitor  in  the  enit,  and 
is  the  only  judge  in  the  colony.   In  my  opinion, 
that  of  itself  ia  not  a  ground  for  taking  proceed- 
ings here.   What  is  to  be  done  is  to  take  certain 
accounts,  and  no  doubt  the  defendant  Binney 
might  be  entitled  to  certain  relief  or  assistance 
here  if  circnmstances  arose  giving  rise  to  it ;  but 
the  mere  fact  that  sach  a  change  as  that  has 
taken  place,  is  not,  in  my  opinion,  sufficient  to 
entitle  nim  to  have  all  the  acconnts  of  the  part- 
nerithip  taken  over  again,  which  is  what  he  askn. 
"Hien  he  says  the  clerk  of  courts,  by  whom  the 
accounts  and  inquiries  directed  by  the  order  of 
the  Judicial  Committee  would  have  to  be  taken 
ud  made,  was  also  formerly  engaged  as  solicitor 
in  the  snit*  but  the  colonwl  conrt  can  see  that 
the  acoonnts  are  taken  in  a  proper  way  and  by 
proper  persons,  and  no  difficclt^  of  that  sort  can 
arise.   In  the  preeent  case  particularly,  I  do  not 
see  that  any  difficulty  of  any  kind  can  arise.  I 
am  of  cminion  that  the  sa^estion  that  the 
person  who  was  the  solicitor  has  become  clerk  of 
eonrtB  in  the  colony  now  woald  not  make  any 
difference,  because  the  judge  there  has,  I  have  not 
the  least  doubt,  complete  jurisdiction  to  take  care 
that  the  acconnts  are  taken  before  a  proper  and 
impartial  person,  and  I  have  not  the  least  doubt 
that  he  will  do  so.   Then  it  ia  said  that  it  is  im- 
practicable to  appoint  in  the  colony  a  suitable 
person  as  receiver  of  the  assets,  and  to  get  in  the 
partnersbip  outstandings.   The  0th  paragn^h  of 
the  ooanter>olaim  is  as  follows ;  "  A  receiver 
oof^t  to  be  appmnted  to  collect  and  get  in  all 
the  partnership  outstanding  debts,  property,  and 
effects,  and  the  several  partners  shou  id  be  directed 
to  concar  in  all  necessarr  powers  of  attorney  for 
tin  employment  of  soitaole  agents  in  the  colony, 
or  elsewhere,  to  act  on  his  behalf.   The  plaintiffs 
riionldbe  restrained  by  injunction  from  any  further 
trading  with  the  partnership  assets  now  in  their 
hands,  and  in  excess  of  their  share  thereof." 
Now  a  receiver  is  asked  for.   It  is  difficult  to 
suppose  that  there  is  no  suitable  person  iu  the 
colony  to  be  appointed  receiver,  but  if  there  is 
not.  one  must  be  imported  from  some  other  place. 
As  regards  the  jurisdiction  to  appoint  a  receiver, 
Ihave  nodonbt  of  it.   The  Privy  Council  referred 
to  it  in  its  judgment,  and  it  is  one  of  the  things 
iriiich  I  think  the  court  has  inherent  jurisdiction 
to  da  Aji  to  the  peraon  to  be  so  appointed,  if 
there  is  not  a  proper  person  there,  one  most  be 
unported  for  the  purpose,  and  the  jodce  there  is 
quite  competent  to  find  a  person  in  Jamaica,  or 
Kew  Orleans,  or  London,  if  he  please,  to  act  as 
receiver  there,  and  the  fact  that  it  is  snggested  that 
Aere  is  not  a  saitable  person  here  presentu  jnst 
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as  much  difficulty  to  me  in  appa|inting  a  receiver 
here  as  there  would  he  in  appointing  a  recover 
there.   Bnt  then  there  is  this  farther  difficulty 
about  it :   What  I  am  asked  to  do  is,  to  take  an 
account  of  all  the  partnership  properties,  and 
appoint  a  receiver  to  get  in  all  the  partnership 
credits,  properties,  and  effects.   If  I  were  to  do 
that,  and  to  appoint  a  person  receiver,  whether 
he  was  resident  there  or  here,  or  wherever  it 
might  be,  I  should  be  interfering  directly  with 
what  the  court  has  done  there.   The  conrt  has 
directed  that  accounts  be  taken,  and  it  has  ordered 
that  the  partnership  books  are  to  be  put  into  the 
hands  ot  persoiu  appointed  by  the  court  as 
accountants  to  take  the  accounts  in  pursuance  of 
the  course  of  practice  there  adopted.   If  I  were 
to  appoint  a  receiver  here  to  take  possession  of 
all  the  assets,  I  should  be  ^ing  directly  in  the 
teeth  of  the  order  of  the  judge  there,  who  is 
winding-up  the  partnership  in  the  forum  which 
the  de»ndant  here  selected  as  the  proper  place 
to  do  it — the  place  where  the  partnership  books 
are  in  the  hands  of  officers  of  the  court,  and 
where  the  business  is  actually  carried  on  by  the 
defendants.   It  seems  to  me  absolutely  impos- 
sible that  I  can  appoint  any  such  receiver  here  as 
I  am  asked  to  do.   The  case  might  be  different  if 
what  I  were  asked  were  to  give  assistance  here 
to  give  effect  to  the  decree  there,  iu  consequence 
of  there  being  assets  in  this  conntry  with  respect 
to  which  a  receiver  there  ooold  not  do  anything. 
If  this  were  a  snit  ancillary  or  suptdementu  to  the 
winding-up  there,  the  matter  might  stand  in  a 
very  different  poeition ;  but  it  seems  to  me  abso> 
lutely  impossible  to  do  what  is  asked,  to  appoint 
a  receiver  of  the  partnership  assets.   Then  it  is 
suggested  further,  that  the  plaintiffs  have  been 
d^ing  with  sums  received  by  them  out  of  what 
had  been  tho  partnership  assets,  and  have  been 
improperly  dealing  with  the  plaintiff's  share 
therein.    If  there  is  any  reasonable  ground  of 
complaint  on  that  head,  the  defendant  Btnney  may 
have  a  right  of  action  in  that  respect ;  but  any 
such  complaint  on  his  part  as  that  is  not  a  matter 
that  could  be  fairly  taken  into  consideration  in 
taking  the  account  of  the  partnership  assets 
which  I  am  asked  to  take     the  counter-claim. 
Under  these  circumstances,  it  appears  to  me  it 
would  be  highly  inoonvenient  and  unreasonable 
to  attempt  here  to  grant  that  partnership  decree 
which  the  defendant  asks,  ana  there  are  other 
difficulties  in  the  way.   One  is  this  -.  The  appli- 
cants here  are  the  detenduita  Binney  and  Niven. 
Now,  Niven  is  not  a  partner  at  all,  and  he  has  no 
interest  whatever  in  the  partnership  assets.  The 
way  in  which  it  is  said  that  he  has  an  interest  in 
them  is  this :  When  the  partners  employed  the 
London  firm  as  their  agents,  one  of  the  terms  was 
that  the  London  firm  were  to  act  as  general 
agents  for  the  Honduras  firm,  and  to  keep  two 
accounts  in  their  book,  one  being  a  general 
account  showing  as  a  debit  the  amount  due  to 
them  from  year  to  year,  including  Binney's  share 
of  profits,  and  bearing  interest  at  the  rate  of  5 
per  cent.  In  my  opinion,  that  does  not  give  the 
London  firm  any  right  to  sue  for  a  dissolution  of 
partnership,   mven  has  no  interest  in  that.  It 
IS  quite  true  that  during  the  time  in  which  the 
agency  was  subsisting  one  of  the  items  in  the 
account  between  the  two  firms  was  to  be  the  sum 
coming  due  to  Binney  from  the  partnership.  Bnt 
the  agency  is  at  an  md  now ;  acoonij|^l|^^i^^ 
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taken  no  doubt,  bat  the  agency  has  ceased.  The 
partnership  having  ceased,  there  is  nothing  what- 
ever now  entitling  the  London  firm  to  sue  the 
partners  there.  They  may  possibly  be  creditors 
of  theirs  in  some  way,  bat  that  is  a  different  thing 
from  saying  that  the  London  firm  are  in  any  way 
in  a  position  to  take  proceedings  for  the  dissolu- 
tion or  for  the  winding-up  of  a  dissolved  partner- 
ship oat  there.  Therefore,  it  seems  to  me  it  is 
qnite  wrong  for  the  defendants  BinnOT  and  Niven 
to  pat  in  any  sack  coanter-claim  as  has  been  put 
in  here.  It  may  he  said^  no  doabt,  that,  at  the 
atmoat,  that  is  a  case  of  misjoinder,  and  that  mis- 
joinder is  no  longer  fatal  to  an  action,  as  in  some 
cases  it  used  to  be.  But  it  is  highly  inconvenient 
that  there  should  now  be  any  order  made,  in  an 
action  at  the  suit  of  Binne^  and  Kiveu  for  the 
purpose  of  taking  partnership  accounts,  when,  if 
Binney  died  pending  the  action,  the  carrying  on 
of  that  action  would  be  by  the  aarvivor,  Niven, 
a  person  who  ia  not  a  partner  and  has  no  interest 
whatever  in  the  taking  of  the  partnei-ship 
aocoonts.  It  seems  to  me,  therefore,  that  it 
would  be  highly  inconvenient,  to  say  the  least  of 
it,  to  allow  a  claim  of  this  sort  to  be  set  up  in 
this  way  by  way  of  eonnter-claim  in  the  present 
action.  Then  there  is  this*  farther,  t-hat  it  seems 
to  me  that  takii^  the  acoounts  between  the  three 
partners  ia  a  matter  so  totally  different  from  the 
subject-matter  of  the  action  1^  the  Hondnras 
firm  against  the  English  firm,  in  which  the  latter 
are  charged  with  improp^ly  putting  into  their 
own  pockets  what  on^t  to  nave  been  accounted 
for  to  the  Honduras  firm,  as  to  make  it  incon- 
venient or  inexpedient  that  the  two  matters 
should  be  dealt  with  in  one  action.  It  seems  to 
me,  therefore,  that  the  present  apjdication  is  well 
founded,  and  that  I  must  strike  out  the  coanter- 
claim  ;  but,  as  I  have  said  before,  in  coming  to 
this  conclusion  I  do  not  in  any  way  mean  to  mti- 
mate  that  there  may  not  be  a  case  entitling  the 
defendant  Binney  to  take  some  proceedings  in 
this  country  for  the  purpose  of  facilitiUing  the 
carrying  out  of  the  partnership  so  &r  as  the 
court  tfut  he  has  seleoted  is  anslue,  by  the  aitna- 
tum  of  the  wtrties  or  otherwise,  to  give  fall 
effect  to  it.  Ths  comiter-claun  will  therefore  be 
strndc  oat,  and  the  plaintiff  wiU  hare  the  costs 
in  any  ev&at. 

The  defendants  appealed. 

Sir  Horace  Dotwy,  Q.O.  andSerbert  GoweU,  for 
the  appellants,  undertook  on  behalf  of  Nirenthat 
he  should  be  bound  by  any  proceedings  in  the 
Honduras  action  or  on  appeal  therefrom. 

Cozena-Hanfy,  Q.C.  and  ^ohn  CttHer  for  the 
plaintiffs. 

No  reply  was  called  for. 

Cotton,  L.J. — This  is  an  appeal  from  an  order 
ftf  Ncutb,  J.,  who  has  struck  out  altogether  the 
coimter-claixa  put  in  by  the  defendants.  The 
action  is  brought  by  Hutrie  and  Garrie,  two 
members  of  a  Honduras  firm,  against  Binney^  the 
other  partner  in  that  firm,  and  !Niven,  who  was 
not  a  partner  in  that  firm,  but  with  Binney 
carried  on  business  in  partnership  in  England, 
where  the  English  firm  acted  as  agents  for  the 
Honduras  firm.  The  agreement  between  the 
Honduras  firm  and  their  English  agents  is  very 
peculiar,  because  in  the  books  of  the  English 
agents  Binney's  share  of  the  profits  in  the 
HcoidaraB  business  was  to  be  broDght  into  account. 


as  between  the  Honduras  firm  uid  their  Engliah 
agents,  to  the  credit  of  the  English  agents  and  to- 
the  debit  of  the  Honduras  firm.  Before  it  can 
be  ascertained  what  balance  on  those  accounts 
was  payable  by  the  English  M^ts  to  the  Hon- 
dnras firm,  it  must  be  ascertained  what  was  the- 
share  of  Binney  in  the  profits  of  the  Honduraa 
firm.  This  action  ia  brought  1:^  the  Honduna 
partners  of  the  Honduras  firm  agaiiut  the  £ng> 
iish  agents,  to  charge  the  agents  with  certain 
samawhich  they  say  they  oa^t  to  have  allowed 
the  Honduras  firm,  and  claiming  that  they  got 
the  benefit  of  commissions  which  they  have  not 
allowed  to  the  Honduras  firm.  The  amount  of 
the  commissions  would,  if  the  plaintiffs  showed 
that  the  Honduras  firm  were  entitled  to  them,  be 
paid  as  an  isolated  sum  by  the  English  agents  to 
the  Honduras  firm  ;  it  would  be  a  sum  which  the 
agents  ought  to  bring  into  the  general  account 
between  tbera  and  the  Honduraa  firm.  This 
would  also  be  brought  into  the  same  account  ss 
the  share  of  William  Binney  in  the  profits  of  the 
Honduras  business.  I  do  not  see  how  the  accounts 
could  possibly  be  finally  taken  as  between  the- 
Honduras  firm  and  the  English  agents  until 
^e  partnership  accounts  bad  been  taken,  so  as  to 
ascertun  what  was  Binney's  sluuv  of  profits^ 
whi<^  was  to  form  an  item  in  the  account  ss 
between  the  Hcmdnras  firm  and  its  English  aguUs. 
Now  Binn^,  the  person  who  was  a  partner  in 
both  firms,  has  brought  an  action  in  the  Honduias 
court  for  the  purpose  of  taking  the  partnershqi- 
accounts,  and  by  his  counter-claim  in  the  present 
action  he  disputes  the  claim  made  in  the  action, 
and  claims  to  have  the  partnership  accounts  taken 
here.  North,  J.  has  not  stayed  any  proceediogs 
or  given  any  direction  as  to  what  course  shall  be 
taken  when  the  case  comes  on  for  hearing,  but  he- 
has  simply  struck  out  the  counter-claim.  It  was 
pressed  upon  us  that  the  leu-ned  judee  had  exer- 
cised  his  discretion  in  deciding  that  thia  coanter- 
claim  could  not  be  conveniently  tried  with  the 
original  chum,  and  that  we  ought  not  to  iiUerfere 
witn  the  raercise  of  his  discretion.  He  nercr 
exercised  any  such  discretion  at  all.  and  the 
strong  point,  in  my  mind,  against  the  deoiuon  cf 
North,  J.  is  this :  that  by  the  contract  betwen 
the  Htmdurfts  firm  and  the  English  agents,  as 
alleged  in  the  statement  oi  claim,  profits  doe  to- 
Binn^,  the  partner  in  the  Engli^  agency,  most 
be  ascertained  before  the  agency  accounts  can  be- 
finally  settled.  Not  only  was  that  not  the  view 
on  which  North,  J.  decided  the  case,  but  the  all»- 
^tions  in  the  statement  of  claim  show  that  what 
the  defendants  seek  by  the  connt-erKilaam  is  a 
matter  which  must  be  decided  before  all  tbe- 
qnestions  arising  between  the  plaintiffs  and 
defendants  can  be  finally  adjudicated  npoo. 
Now,  what  ought  to  be  done  P  Undoubtedly,  if 
this  action  in  England  had  not  been  brought 
the  Honduras  partners,  I  should  have  thooght  it 
wrong  of  Binney  to  bring  a  fresh  actim  in  Sng* 
Ivid  for  taking  the  partnership  accounts  for  tw- 
takinjg  of  which  he  nad  already  got  a  decree  in 
Honc&ns.  That  would  have  been  vexatioas,  and 
the  court  would,  I  think,  and  very  propedy,  have 
stayed  it.  But,  although  there  is  that  decree  oi 
the  court  of  Honduras,  there  has  been  do  final 
winding-up  of  the  action  there.  It  would  be 
difficult  finally  to  wind  it  up  before  the  trial  of 
this  action.  One  action  depends  on  the  others 
1  and,  in  my  opinion,  aithoagh  a-qoestion  will  i 
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&t  the  hearing  or  final  adjadication  (as  far  aa 
there  can  be  a  final  adjudication),  of  the  Hon- 
duras action,  as  to  what  ought  to  be  dotie, 
I  think  it  wrong  to  strike  out  the  counter- 
claim  entirely  bo  as  to  prevent  the  defen- 
dant Binney  from  asking  at  the  trial  of  this 
action  tor  each  a  decree  as  may  be  right,  having 
regard  to  the  then  state  of  the  proceedings  in 
the  Honduras  action.  We  certainly  shall  not 
allow  him  to  raise  i^;ain  any  qaestions  which 
have  been  decided,  by  a  competent  tribunal,  as 
between  him  and  the  plaiutifia  in  the  English 
action,  and  he  will  be  boand,  of  coarse,  by  that 
,  'decision.  Niven,  who  is  not  a  -party  to  the 
Honduras  action,  has  undertaken  to  c>e  bonnd 
by  any  adjudication  or  decision  in  the  Honduras 
action,  of  course  including  anything  which  may 
be  decided  on  appeal  by  the  Frivy  ConnciL  In 
jny  opinion,  the  proper  course  will  be  to  discharge 
the  order  which  has  been  made  by  North,  J.,  bnt, 
■of  course,  without  prejudice  to  any  application 
tliat  may  be  made  if,  and  when,  all  proceedings 
in  the  H(»iduras  aotion  have  been  fiaally  womui- 
Qp,  so  as  to  determine,  indepuidentlT  the 
cla.im  in  this  English  action,  what  are  the  profits 
of  Binney,  and  what  is  the  state  of  accounts. 
And,  in  my  opinion,  if  the  Homlnras  proceedings 
go  on  so  fast,  it  may  be  that  the  persons  who 
are  plaintiffs  in  the  English  action  will  get  an 
adjadication  which  wilt  settle  all  matters  and  all 
accounts  between  the  parties,  with  the  exception 
of  the  claim  made  in  the  English  action.  If  so, 
that  adjudication  can  be  considered  in  deter- 
mining what  will  be  the  ultimate  balance  on  the 
accounts  to  be  taken  in  this  action.  I  in  no  way 
oicoarage  the  opinion  that,  if  the  whole  of  the 
aocoonts  of  the  partnership,  with  the  exception 
of  the  claim  to  get  in  this  asset,  had  been  decided 
in  the  Honduras  action,  it  wonM  have  been  right 
to  malce  Knottier  decree  here  that  those  aceouuts 
dumld  be  taken.  That  would  be  wrong.  But 
that  is  a  very  different  thing.  By  the  order  which 
has  been,  made  the  defendant  Binney  has  been 
Inded  from  rontinuing  this  claim,  and  there- 
has  been  precluded,  if  anything;  should 
happen  to  prevent  the  Honduras  action  from 
going  on  successfuUy,  from  getting  such  a 
decree  or  order  aa  will  enable  him  to  make 
perfect  the  proceedings  in  the  Honduras  action, 
which  np  to  the  present  time  have  gone  to  a 
certain  length,  and  to  a  certain  length  only,  and 
which  may  possibly,  in  certain  events,  never  go 
&trthOT.  I  do  not  say  they  will  not,  and  I  do  not 
say  they  will.  The  plaintiffs  in  this  action  are 
Teiy  confident  as  to  the  quickness  of  the  Hon- 
^bln8  proceedings.  If  so,  they  may  get  the 
matter  settled  so  as  to  bind  Binni^  and  Niven 
in  this  action,  and  in  that  case  there  will  be  no 
farther  inquiry  or  decree  in  order  to  settle  what 
has  been  already  settled  in  the  Honduras  action. 
Ill  my  opinion,  the  appeal  succeeds,  and,  on 
tSie  undertaking  nf  Niven  to  be  bound  by  any 
decision  in  the  Honduras  action,  we  discharge 
the  order. 

LiKDLET,  L.J. — ^This  applicAtion  is  an  api>eal 
from  a  yery  simple  order  of  North,  J.  striking 
out  the  defendants'  counter-claim.  It  is  uuneces'< 
aaiy  for  us  to  consider  what  kind  of  decree  will 
have  to  be  made,  or  ought  to  be  made,  when  the 
English  action  comes  on  to  be  heard ;  that  is  not 
the  question  before  us  at  all.  It  dr>es  not  in  the 
least  fcdlow  Uiat,  because  the  defendants,  by  their 
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counter-claim,  ask  for  a  general  account  of  the 
partnership  dealings  and  transactions  they  will 
get  it,  or  tnat,  if  they  get  a  decree  for  an  account, 
they  will  get  it  in  an  unqualified  form.  It  will  be 
quite  competent  to  the  court,  when  the  case 
comes  on,  to  make  such  a  decree  for  an  account  aa 
is  required  by  the  circumstances  of  the  case, 
having  regard,  amongst  other  things,  to  what 
has  been  done  in  the  colonial  action ;  but  the  only 
question  we  have  to  consider  is,  whether  it  is  right 
to  strike  out  the  whole  of  this  counter-claim.  It 
appears  to  me  that  is  not  right.  If  North,  J.  had 
exercised  his  discretion  in  this  way,  if  he  had 
come  to  his  decision  because  he  thought  that,  as  a 
matter  of  convenience,  it  was  better  that  the 
defendants  should  have  their  counter-claim  struck 
out  and  commence  a  fresh  action  in  the  High 
Court,  of  course  one  would  have  been  very  un- 
willing to  take  a  different  view.  That  is  a 
matter  of  discretion  which  it  is  not  very  easy  for 
the  Court  of  Appeal  to  interfere  with.  Bnt  that 
is  not  tAxe  case  before  us.  North,  S.  has  pro- 
ceeded upon  this  principle,  that,  by  reason  of 
the  Tjending  procee^ngs  in  Hondnras  between 
Binney  and  his  copartners  for  taking  the  accounts 
of  the  Honduras  firm,  this  counter-claim  is  all 
wrong  and  ought  to  be  struck  out.  In  other 
words,  he  has  come  to  the  conclusion  that  this 
counter-claim  asking  for  accounts  in  this  actibn 
of  thac  same  partnership  is  vexatious  and  oppres- 
sive, and  ought  to  bo  dealt  with  accordiugly. 
That  is  the  substance  of  the  view  which  he  nas 
taken.  Now,  in  order  to  deal  with  that  view,  one 
must  look  a  little  at  what  the  claim  is.  It  is  not 
a  mere  claim  by  the  Honduras  firm  to  get  in  a 
partnership  asset,  or  a  sum  of  money  due  from  the 
people  in  tnis  country  to  the  Honduras  firm.  It 
goes  far  beyond  that.  The  obiject  of  the  claim 
is  to  get  in  that  asset,  and  to  distribute  it 
amongst  the  partners  of  the  Honduras  firm. 
That  ia  the  key  to  the  whole  case.  It  is  aa 
unusual  case  in  that  respect.  If  it  had  been 
simply  an  action  to  get  in  a  partnership  asset,  a 
great  many  of  the  observations  which  we  have 
heard  would  have  been  entitled  to  much  more 
weight  than  they  are.  Bat  the  plaintiffs — that  is  to 
say,  two  out  of  the  three  members  of  the  Honduras 
firm — ask  not  only  to  get  in  the  asset,  but  to  dis- 
tribute it.  Now,  how  are  you  to  distribute  an 
asset  of  the  firm  except  by  taking  the  accounts 
of  the  firm  ?  I  do  not  see  how  it  is  to  be  done. 
It  does  not  at  all  follow,  aa  I  said  just  now,  that 
in  this  English  action  you  oiight  to  take  all  over 
again  the  accounts  which  have  been  taken  in  the 
Honduras  action.  Of  course,  you  can  adopt  those 
accounts  as  far  as  they  go,  and  make  such  sub- 
stantial order  as  the  justice  of  the  case  may 
require ;  but  in  some  shape  or  another  yea  must 
take  the  partnership  accounte  if  you  are  to  dis- 
tribute any  asset  amongst  the  partners  in  propor- 
tion to  their  shares  in  the  assets.  We  see  that 
every  day  in  the  case  of  the  sheriff  seizing  under 
a  ^. /a.' certain  assets  of  a  firm  on  behalf  of  an 
execution  creditor  of  one  partner  in  the  firm. 
You  have  to  find  out  what  the  share  of  the 
partner  is  in  the  assets.  We  all  .  know  you 
cannot  do  that  except  by  taking  the  partnership 
accounts,  and,  therefore,  when  the  plaintiffs  ask 
for  the  distribution  of  the  assets,  they  inevitably 
let  in  the  taking  of  the  partnership  aocoants.  As 
I  said  before,  it  does  not  follow  thal(  the  defieu- 
donts  wUl  be  entitled  t^i^l^cPK^tlji^te 
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duin.  It  moy  be  necessary  and  desirable  to 
modify  the  order  for  accounte  as  claimed  by  them, 
bnt  it  strikes  me  as  altogether  wrong  to  say  that 
they  shall  not  raise  such  a  point  as  that  by  way  of 
connter-claim.  Then  it  is  said,  and  said  truly, 
that  Mr.  Niren  is  not  in  a  position  to  ask  for  an 
accoant  of  the  Honduras  partnership.  He  has  no 
buRiness  to  ask  for  a  dissolntion  and  bo  on ;  bnt, 
on  the  other  hand,  having  regard  to  the  peculiar 
nature  of  the  agreement  between  the  Honduras 
firm  and  their  English  agents,  it  seems  to  ns  that 
anoh  an  account  as  is  claimed  by  the  plaintiffs 
cannot  be  Riven  or  granted  in  the  absence  of  Ur. 
Niven,  uid  I  do  not  see  bow  it  is  possible  to  dis- 
tribute the  assets  without  Hr.  Niven's  presence 
in  some  shape.  Then  it  is  said  that  be  is  not 
bound  by  the  Honduras  proceedings.  That  is 
true;  but  that  difficulty  is  met  by  the  undertak- 
ing given  hy  Sir  Horace  Davey,  and  on  that 
undertaking  it  seems  to  me  that  tbe  only  right 
(wder  is  to  allow  the  appeal  and  discha^e  the 
order  with  coBtB.  Appeal  oUowed. 

Solicitors  for  ihe  appellants,  Parier,  (Sarrettt 
and  Parker. 
Solicitors  for  the  plaintiffs,  JBoo&e  and  Som. 


ThurBday,  Jfordk  31. 
(Before  Cottoh  and  LnrDLKT,  L.JJ.) 
Edev  v.  We&kdau  Ibov  avd  Coal  GoMrAvr 
Limited  (No.  3).  (a) 

APPEAL  raOU  THE  CUANCEBT  DIVISION. 

Practice  —  Third-party  procedure  —  Discovery  — 
Right  of  third  party  to  interrogate  plaintiff — 
Meaning  of  "dejendatU"  and  "oppoeite partiee" 
—Judicature  Act  1873  (36  ^  37  Viet,  e,  66), «.  100 
—  B.  8.  a  1883,  Order  XXXI.,  r.  1;  Order 
XVI.,  rr.  48,  53. 

In  rule  1  of  Order  XXXI.,  lehieh  enablea  **  (he 
plaintiff  or  d^endant "  to  interrogate  "  the  oppo- 
aite  partiee,"  term  "  opponf«  pariie*  "  ineZudM 
thoae  persona,  and  tkoee  person*  only,  who  are 
either  "plaintiff"  or  "defendant"  within  the 
meaning  those  words  as  defined  hy  sect.  100 
of  ike  Judicature  Act  1H73. 

The  words  of  ddinition  in  sect.  100  of  the  Judi- 
cature Act  1873  are  so  wide  as  to  include  as 
plaintiffs  or  defendante  all  persons  who  litigate 
one  against  the  other  in  any  proceeding  any 
question  which  the  court  may  properly  decide, 
whether  they  so  litigaie  in  consequence  of  their 
natural  position  in  an  action,  or  the  position  in 
which  they  have  been  placed  hy  same  order 
specially  made  for  the  purpose. 

Therefore,  although  persons  joined  as  third  parties 
under  Order  XVI.,  r.  48,  are  not  as  such  entitled 
to  interrogate  or  liahU  to  be  inierrogated,  yet, 
where  an  order  was  made  that  pvnuant  to  Order 
XVI.,  r.  •53,  third  parties  shomd  be  at  Uberiy  to 
appear  at  the  trial  and  oppose  the  plaintiff's  claim 
so  far  as  they  might  he  affeeted  thereby,  and  for 
that  purpose  to  piU  in  oral  and  documentary 
evidence,  and  to  cross-examine  the  plaintiff^ 
witnesses: 

Beld,  that  the  effect  of  the  order  was  to  make  the 
(hird  parties  stand  towards  tha  plaintiff  in  the 
position  qf  "  defendants,"  and  the  plaintiff  stand 
towards  the  third  parties  in  the  position  of  an 

(■}  BqxMad  by  Fkahx  Evaxs,  Iiq.,  BkiMimUaw. 


"  <%PP"''^  party  "  within  the  meaning  tf  Order 
XXXI.,  r.  1,  and  that  tJie  third  parties  wen 
entitled  to  interrogate  the  plaintiff. 
The  decision  of  Kay.  J.  (53  L.  T.  Rep.  N.  S.  281} 
reversed. 

Eden  v.  Weardale  Iron  and  Coal  Company 
(No.  1)  (61  L.  T.  Rep.  N.  iS.  726  ;  28  Ch.  Div. 

333)  et^lained. 

The  plaintiff,  the  freehold  owner  of  land  and  the 
minerals  thereunder,  commenced  an  action  against 
the  defendant  company  for  specific  performance 
of  an  alleged  agreement  to  take  a  lease  of  the 
minerals,  and  an  account  of  royalties,  &c,  or  in  the 
alternative  an  account  against  the  defendants  as 
trespassers  of  the  minerals  (which  the  defendants 
had  commenced  to  work),  with  damages.  The 
plaintifiE  alleged  that  tbe  company  declined  to 
accept  a  Xesaae  from  him  in  consequence  of  a  claim 
to  the  ownership  of  the  minerwa  made  by  the 
Bcclesiastical  CommiBsionerB. 

The  defendants  delivered  a  defence,  and  on  the 
12th  June  1884  served  on  the  commissioners  a 
notice,  under  Order  XVL,  r.  48,  claiming  in- 
demnity from  them  in  the  event  of  the  plamtiff 
establishing  his  claim  against  the  defendants. 

The  commissioners  having  entered  an  appear- 
ance the  defendants  took  out  a  summons  for 
directions  for  the  trial  of  the  action  between 
themselves  and  the  commissioners,  and  on  this 
snmmons  an  order  was  made  on  the  30th  Jane 
1884  giving  the  commissioners  leave  to  deliver 
a  counter-claim  in  the  action. 

On  the  30th  Jnl^  1884  tbe  commissioners  ob- 
tained an  order  giving  them  leave  to  delivers 
statement  of  defence  with  their  counter-claim, 
and  accordingly  delivered  a  defence;  but  on 
appeal  it  was  decided  that  the  court  had  no  power 
to  ^ve  leave  to  a  third  party  to  deliver  a  counter^ 
claim,  and  the  counter-claim  was  therefore  stnuk 
out :  {Bden  v.  Weardale  Iron  and  Coal  Compcmy 
(No.  1),  51  L.  T.  Hep.  N.  S.  726;  28  Gh.  Div. 
333.) 

On  the  20th  Dec.  1884,  on  the  application  of  Uie 
commissitmers,  an  order  was  made  strikiDg  oat 
their  defence. 

On  tbe  17tb  March  1885,  on  the  applicatitm  of 
the  commissioners,  an  order  was  made  that,  not- 
withstanding the  order  of  the  3Uth  June  1884,  the 
question  of  indemnity,  as  between  the  commis- 
sioners as  third  parties  and  the  defendants,  should 
be  tried  after  the  trial  of  the  action,  and  that, 
pursuant  to  Order  Xyi.,r.  51,  the  commissiouen, 
as  such  third  parties,  should  be  at  liberty  to  appear 
at  the  trial,  and  oppose  the  plaintiff's  claim  so  &r 
as  they  might  be  affected  thereby,  and  fortbst 
purpose  to  put  in  oral  and  documentary  evidence 
and  to  cross-examine  the  plaintiff's  witnesses; 
and  this  order  was  never  appealed  from. 

On  the  26th  Nov.  1886  Kay,  J.,  on  the  spliK- 
cation  of  the  plaintiff,  made  an  order  giving  lii>B 
leave  to  administer  interrogatOTies  to  the  com- 
missioners, and  this  ordn*  was  affirmed  on 
appeal :  {Eden  v.  ITeordals  Iron  and  Coal  Com- 
pany (No.  2)  55  L.  T.  Bep.  N.  8. 860;  34  Cb.  Div. 
223.) 

The  commissioners  then  af^Iiod  by  sammoni 
for  leave  to  administer  interrogatories  to  the 
plaintiff.  This  sammons  was  adjourned  in^ 
court,  and  beard  on  tbe  28th  Feb.  1887,  by  Ksj, 
who  refused  to  make  the  order  giving  leave,  on  the 
ground  that  the  oommisaion^s^u  thudip^ 
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were  not  "defendants**  titled  to  interronte, 
within  Order  XXXI.,  r.  1 1  (5»  L.  T.  Rep.  N.  S. 
281.) 

The  Ecdesioatical  CommiauimeTB  appealed. 

Blakfle^  (£Zfom  Q.C.  with  him)  for  the 
appellants. 

Duniham  for  the  plaintiff. 

The  ai^nmenta  saffloiently  appear  from  the 
judCTaents. 

No  reply  was  called  for. 

CorrroK,  L.J.— In  this  case  the  Ecclesiastical 
Commissioners,  who  were  not  originaUy  parties 
to  tha  action,  bnt  have  been  brought  in  as  third 
parties,  the  defendants  contendinff  that  they  had 
a  right  of  indemnity  against  them,  sought  to 
interrogate  the  plaintiff,  and  Kay,  J.  thouf^ht 
that  he  conld  not  eiTe  them  leave  to  deliver  in- 
terrogatories. That  depends  on  the  meaning  of 
Order  XXXI.,  r.  1 ;  and  we  must  therefore  eon- 
aider  whether  the  Ecclesiastical  Commissioners 
are  "  defendants  "  within  the  meaning  of  the  role. 
In  order  to  decide  that  question,  we  must  see 
what  has  been  done  in  these  proceedings,  and  we 
must  also  look  at  the  interpretation  clause, 
sect.  100,  of  the  Judicature  Act  1873,  which,  of 
course,  governs  the  construction  of  Order  XXXI., 
r.  1.  On  a  previous  occasion  when  the  matter 
came  before  this  court  the  plaintiff  souf;ht  to 
interrogate  the  Ecclesiastical  Commissioners, 
and  we  considered  that,  by  the  order  of  the  17th 
Much  1885,  the  Ecdesiastical  Commissioners  had 
beoi  pnt  in  ench  a  poeition  that  thw  oonld  be 
interr^Bted  by  the  plaintiff.  It  would  be  extra- 
ordinary indeed  if  the  oommissioners  were  1^ 
that  order  pnt  into  the  position  of  being  liable  to 
being  interrogated  by  the  plaintiff,  and  yet  were 
unable  to  interrogate  the  plaintiff  with  reference 
to  the  question  wbich  was  to  be  tried  under  the 
order  of  the  17tb  March  1885  as  between  the 
pl^ntiff  and  the  Ecclesiastical  Commissioners. 
In  my  opinion,  it  cannot  be  said  that  a  third 
party,  as  such,  is  a  "  defendant"  within  the  inter- 
pretation clause,  sect.  100,  of  the  Judicature  Act 
1873;  but  it  is,  nevertheless,  quite  possible  that 
such  an  order  may  be  made  as  will  place  a  person 
brought  in  as  a  third  party,  as  between  himself 
and  the  plaintiff,  in  the  position  of  being  defendant 
in  the  action,  the  plaintiff  being  the  perqon  who 
is  claiming  as  a^fainst  him.  The  order  the  17tb 
March  1885,  which  was  obtained  the  Ecclesias- 
tical Commissioners,  materially  altered  their 
position  in  the  action  from  that  which  it  had  pre- 
rionsly  been.  [His  Lordship  read  the  order  of 
the  1  Tth  March  1885,  and  continued :]  The  order 
puts  the  commissioners  in  this  position :  they  are 
to  try  the  question  in  respect  of  which  they  nave 
been  brought  in  as  third  parlies — namely,  the 
question  of  indemnity — after  the  trial  of  the 
action ;  bnt,  before  that  question  of  indemnity  is 
tried,  they  are  to  come  in  at  the  trial  of  the 
action,  to  contest  with  the  plaintiff  the  right 
which  he  claims  as  against  the  original  deren- 
dants.  In  my  opinion,  that  entitles  tue  commis* 
sioners,  for  the  parpose  of  linigating  the  question 
raised  by  the  {uuntiff  in  his  action,  to  appear  at 
the  trial,  and  to  contest  it  with  him,  and  to  attend 
the  critical  proceeding  in  the  action  where  the 
plaintiff,  as  against  the  defendants,  is  seeking  to 
obtain  judgment.  It  is  very  true  that  the  plaintiff 
wonld  not,  as  against  the  commissioners,  be  able 
to  obtain anyindgment;  but  they  are  entitled,  as 


against  him,  to  attend  the  trial  of  the  action,  and.  if 

possible,  defeat  the  very  foundation  of  his  claim. 
Therefore,  in  my  opinion,  they  come  within  the 
definition  of  "  defendant,"  in  the  100th  section  of 
the  Judicature  Act  1873,  which  enacts  that 
" '  defendant '  shall  include  every  person  served 
with  any  writ  of  summons  or  process,  or  served 
with  notice  of,  or  entitled  to  attend  any  proceed- 
ings." The  order  uf  the  17th  March  1885  has 
pat  the  commissioners  in  the  position  of  being 
entitled  to  attend  the  trial  of  the  acr.ion  aa 
opponents  of  the  plaintiff ;  that  is  to  say,  to  take 
part  in  the  proceedings  jttst  as  if  they  were 
defendants,  but  with  this  qualification,  that  they 
cannot  be  made  directly  answerable  to  the  plaintiff 
in  the  action.  In  my  opinion,  they  come  withia 
the  meaning  of  these  words :  **  Persons  entitled 
to  attend  the  proceedinjH^s  at  the  trial  of  the 
action ;  "  and,  in  my  opinion,  that  positi<m  carriea 
with  it  the  right  to  take  any  proceedings  pre- 
vionsly  to  the  trial  of  the  action  which  a  person 
made  a  defendant,  by  the  liberty  given  to  attend 
proceedings,  might  take,  including  the  right  under 
rule  1  of  Order  XXXI.  to  interrogate  theplaintifF. 
The  plaintiff  relies  upon  an  expression  of  opinion 
of  Fry,  L.J.  when  this  case  was  previously  before 
the  court  (see  51  L.  T.  Rep.  N.  8.  726;  28  Ch. 
Div.  333)  on  the  question  whether  leave  had 
properly  been  given  to  the  Ecclesiastical  Com- 
missioners to  deliver  a  counter-claim.  The 
expression  relied  upon  in  his  judnnent  was  that 
the  words  "  served  with  notice  at  or  entitled  to- 
any  proceedings  "  in  sect.  100  of  the  Judicature 
Act  1873  were  intended  to  apply  primarily,  if 
nc^  exclusively,  to  persons  attending  or  served 
under  Order  XVI.,  r.  40,  by  which  in  certain 
actions  persons  interested  may  be  served  with 
notice  of  the  judgment,  and  may  have  liberty  to 
attend  the  proceeding.  I  quite  agree  with 
Fry,  L.J.  that  attention  was  probably  specially 
directed  to  that ;  but  he  in  no  way  said  tnat  the 
section  excluded  everything  else.  He  did  not 
say  that  it  only  referred  to  parties  who  are  so 
served,  or  parties  who  have  such  liberty.  He 
does  indeed  say  it  was  intended  to  apply 
"primarily,  if  not  exclusively,"  but  he  did  not 
decide  that  it  did  exclusively  apply  to  those 
persons.  That  was  not  decided  by  him  in  any 
way.  and  this  rerj  question  now  oefore  as  waa 
not  present  to  hu  mind  All  that  was  theiL 
before  him  was  that  the  ScclesiaatiaJ  Com- 
missioners had  been  served  with  a  third*party 
notice.  I  quite  agree  that,  as  between  them  aa 
third  parties  and  the  plaintiff,  service  of  that 
notice  did  not  put  them  in  the  position  of  being, 
defendants  in  the  action  as  regwds  the  plaintifiC 
Tbey  were  not  thereby  brought  in  so  as  to  be 
in  the  position  of  "opposite  parties"  within 
rule  1  of  Order  XXXI.  But  it  is  an  entirely 
different  question  whether  the  order  of  the  17th 
March  1885  put  the  c-ommissioners  in  the  position, 
of  opposite  parties  having  an  issue  to  try  with  the 
plainti^.  In  my  opinion,  that  order  brought  them 
within  the  meaning  of  the  word  *'  defendant,"  aa 
defined  in  sect.  100  of  the  Judicature  Act  1873, 
1^  entitling  them  to  appear  as  hostile  or  opposing 
parties  to  the  pluntiff.  to  try  an  issue  with  him 
at  the  trial  of  the  action  with  the  plaintiff.  Mr. 
Dunham  has  urged  upon  us  the  contention  that  the 
first  decision  of  the  Court  of  AppeiU  in  this  case 
f51  L.  T.  Kep.  N.  9.  726  j  28  Ch.  Div.  333)  is 
against  the  view  I  ha^^e^wsg^^gjgy 
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opinion  it  is  not.  The  order  of  the  30th  June 
lS84i,  giving  the  commissioners  liberty  to  deliver 
the  counter-claim,  was  then  under  appeal,  and  of 
course  the  order  of  the  17th  March  1885  was  not 
then  in  existence.  But  it  is  ^id  that  what  was  then 
done  hj  the  Conrb  of  Appeal  was  equivalent,  and 
to  the  same  effect,  as  the  orderoi  the  17th  March. 
In  mj  opinion,  that  objection  does  not  hold  ^ood, 
because  the  order  ot  tne  30th  Jnne  1884^  giTing 
the  commisaionen  power  to  deliver  a  counter* 
claim,  was  held  hj  the  Court  of  Appeal  to  be 
wrong;  and  at  the  time  when  that  order  was 
made  the  commissioners  were  not  in  a  position 
to  call  themselTes  defendants.  Then  it  is  said 
that  there  was  an  order  then  existing  of  the 
30th  Jnl;^  1884  which  had  the  effect  of  putting  the 
commissioners  in  that  poeition.  In  my  opmion 
neither  that  order  nor  the  defence  which  was  put 
in  under  it  put  the  commiasionera  in  the  position 
of  being  entitled  to  attend  the  hearing  to  contest 
with  the  plaintiS  the  issues  he  raised  in  the 
action,  because  the  order  of  the  30th  Jutjr  simply 
g»Te  the  commissionera  liberty  to  deliver  a 
statement  of  defence  with  their  counter-claim  to 
saehportionsot  the  plaintiff's  atatemeotol  claim 
and  of  the  defendant's  statement  of  defence  aa 
they  did  not  admit.  That  order  ^dnot  in  terms 
in  any  way  give  them  liberty  to  attend  the  pro- 
ceedings at  the  trial  of  the  action,  but  merely 
gave  them  liberty  to  put  in  such  a  defence 
as  they  pleased  as  between  themselves  and 
the  defendanta,  the  defendants  claiming  against 
them  a  right  of  indemnity.  If  it  had  been  in- 
tended that  the  commissioners  should  have 
liberty  to  appear  as  against  the  plaintiff,  and  as 
against  the  plaintiff  only,  they  would  only  have 
had  leave  to  put  in  snch  a  defence  to  the  plaintiff's 
daim  as  against  the  defendants  as  they  might 
be  advised.  But  the  right  of  indemnity  depended 
on  two  things — on  the  plaintiff  being  entitled  to 
the  property,  and  on  the  commissioners  having 
agreed  to  inaemnify  the  defendants;  and  the  com- 
missioners were  at  liberty,  therefore,  to  say  that 
there  was  no  right  of  indemnity,  because,  although 
the  defendants  allowed  jndgmenb  to  go  against 
them,  in  fact  and  in  truth  the  property  was 
theira,  and  the  defendants  onghtto  have  managed 
their  defence  so  as  to  show  that  that  was  the 
case.  Then,  of  course,  another  defence  was  that 
the  commissioners  had  never  covenanted  to  in- 
demnify the  defendants.  It  is  very  true  that, 
when  the  commissioners  put  in  a  defence,  they 
only  addressed  themselves  to  that  part  of  the 
plaintiff's  claiai  against  them  which  depended 
upon  the  property  being,  not  that  of  the  Eccle- 
siastical Commissionera,  but  of  the  plaintiff.  But 
patting  in  that  defence  did  not  enable  them  to 
^pear  at  the  trial  of  the  action,  and  to  litigate 
anything  at  ^1  with  the  plaintiff,  because  there 
was  no  order  enabling  them  to  do  aa  As  between 
themselves  and  the  defenduita,  the  litigation 
would  go  on  after  the  litigation  between  the 
pUhintiff  and  the  defenduita  had  been  concluded. 
\nien  came  the  order  of  the  17th  March  1885, 
which  put  the  commissioners  (who  up  to  that 
time  were  simply  there  to  contest  tho  matter  with 
the  defendants  if  the  plaintiff  ancceeded  against 
the  defendants)  in  the  position  of  being  able  to 
defend  the  action,  and  attend  the  proceedings 
and  the  trial  of  the  action,  in  order  to  litigate  the 

2ue6tion  raised  in  the  action  with  the  plaintiff, 
a  my  opinion,  the  Ecclesiastical  Commissioners 
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are  defendants  within  the  meaning  of  role  1  of 
Order  XXXI.  I  may  add  that,  although  the 
words  of  the  order  are  that  "  a  plaintiff  or  defen- 
dant "  may  interrogate  "  the  opposite  parties."  I 
agree  with  what  was  intimated  by  Lindley,  LJ-, 
that  there  is  no  magic  in  the  words  "  opposite 
parties."  Those  words  were  merely  used  so  as, 
without  great  verbiage  and  length  of  language, 
to  enable  a  plaiutiff  to  interrogate  a  defendant, 
and  a  defendant  to  interrogate  a  plaintiff;  bat 
the  words  of  definition  of  "  pbtintiff  and  "  dehm.- 
daut ''  in  the  100th  aection  of  the  Judicature  Act 
1^73  are  so  wide  aa  to  include  all  persona  who 
litigate,  one  against  the  other,  in  any  proceed- 
ing, any  question  which  the  court  may  properly 
decide.  In  my  opinion,  therefore,  the  appeal 
ought  to  sncceed,  and  liberty  ought  to  be  given 
to  the  Ecclesiastical  Commiasioners  to  intem- 
gato  the  plaintiff. 

LixDLET,  L.J. — ^I  am  of  the  same  opinion.  It 
appears  to  me  that,  after  the  decision  of  this 
court  which  is  reported  55  L.  T.  Eep.  N.  S-  860; 
34  Ch.  Div.  223,  it  is  impossible  to  deny  the  rig^ 
of  the  Ecclesiastical  Commisaioners  to  interrogate 
the  plaintiff.  The  decision  in  that  case,  and  the 
decision  in  this  invsent  case,  turn  entirely  on  the 
order  made  on  the  17th  Much  1885,  the  practical 
effect  of  which  is  to  entitle  the  Ecdesiastic^ 
Commissioners,  although  they  are  third  parties, 
to  defend  this  action  as  aeainst  the  plaintiff. 
They  are  fighting  the  plaintiff  tinder  that  order, 
not  fighting  the  defendants.  Having  got  that 
order,  they  are  in  a  totally  different  positicm, 
and  in  a  materially  different  position,  from  that 
which  they  were  in  when  this  court  had  to  decide 
the  point,  the  decision  of  which  is  reported  in 
51  L.  T.  Rep.  N.  S.  726 ;  28  Ch.  Div.  33a.  That 
point  was  decided  before  this  order  of  March 
1885  was  made.  The  decision  seems  to  me  to 
be  quite  right,  although,  of  course,  it  is  quite 
unnecessaiy  to  say  sa  But  evEnything  tarns  on 
what  has  Men  dime  since ;  and  it  appears  to  mo^ 
I  confess,  that  Kay,  J.  has  failed  to  give  effect  to 
the  order  of  the  17eh  March  1885,  which  gives 
the  Ecclesiastical  Commissioners,  as  such  third 
parties,  liberty  to  appear  at  the  trial  of  the 
action,  and  to  oppose  the  plaintiff's  claim  so  far 
as  they  may  be  affected  thereby,  and  for  that 
purpose  to  put  in  oral  and  documentary  evidence, 
and  to  cross-examine  the  plaintiff's  'witnesses. 
What  does  that  mean  except  this :  that  practically 
they  are  in  a  position  of  defendants  for  the  pur- 
poses of  this  litigation — up  to  the  trial,  at  all 
events  ?  Now,  it  was  upon  that  footing — because 
they  are  defendants  within  the  true  meaning  of 
sect.  100  of  the  Judicature  Act  1873 — that  it  was 
held  by  this  court  that  the  plaintiff  had  a  right 
to  interrogate  them:  (55  L.  T.  Bep.  N.  S.8(i0i 
34  Ch.  Div.  223.)  It  is  very  true  the  point  there 
ruaed  was  more  eaaily  decided,  becaaae  it  ma 
obvious  they  were  opposite  parties  within  the 
words  even  of  rule  1  of  Order  XXXI.  That  ntla 
rdates  to  discovery  and  inspection,  and  I  do  not 
thinlc  the  term  "  opposite  parties "  means  more 
than  the  plaintiff  or  the  defendant,  aa  the  case 
may  be;  the  defendant  if  the  plaintiff  is  applying 
for  discovery,  and  the  plaintiff  if  the-  deferaaot 
is  applying  for  discovery.  I  cannot  see  who  ia 
an  opposite  party  within  the  meaning  of  the  rule, 
if  he  is  not  eitner  a  plaintiff  or  a  defendant 
within  the  meaning  of  those  terms  aa  interpreted 
I  by  sect  100  of  the  Judicature  Act  1873.  I  do  not 
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think  that  it  is  possible  to  find  any  other  person 
who  can  be  snch  a  party.  AccordinKly  we  find, 
when  we  look  into  the  judgment  of  the  court, 
which  IB  reported  55  L.  tT  Bep.  N.  S.  860  ; 
34  Ch.  Dir.  223,  that  the  Lords  Justices  treated 
the  comniaaioners  as  opposite  parties,  although 
thev  were  third  ^rties ;  they  were  defendants 
within  the  rule.  When  once  yon  have  arrived  at 
that  conclusion,  it  appears  to  me  the  whole  case 
of  the  plaintiff  against  the  commissioners  fails. 
Being  defendants  within  the  true  interpretation 
of  that  expression,  and  within  the  meaning  of 
sect.  100  of  the  Jndioature  Act  1873,  and  being 
m*  that  positiQEi  not  beoaase  they  are  third 
parties,  but  because  they  have  obtained  the 
order  of  the  17th  Sbrch  liB85,  they  are  entiUed 
to  leave  to  deliver  interrogatones.  We  have  not, 
of  course,  to  'consider  what  kind  nf  interro- 
gatories they  may  deliver.  We  think  the  Eccle- 
siastical Commissioners  are  entitled  to  the  costs 
of  the  appeal.  Appeal  aUowed,  with  coats. 

Solicitors  for  the  appellants,  White,  Borrett, 
and  Co. 

Solicitors  for  the  plaintiff,  Crottman,  Grossman, 
and  Prichard,  for  Trotter,  J^piee,  and  Trotter, 
Bishop  Aackland. 


HIGH  COURT  OF  JUSTICE. 

CHANCEBY  DIVISION. 
Feb.  17.  21,  and  26. 
(Before  Kaj,  J.) 
Re  Clakkz  ;  CooHBX  v.  Cabtbb.  (a) 

Hortgage — Afier-aegytired  properly  Awistiment 
of—Val\d%iy — Uncertainty — Entitled  under  any 
vUl — Divitible  contract. 

A  mortgagor  aerigned  all  the  household  goods,  and 
live  ana  dead  farming  stock,  tenants'  riglUs  and 
iniereeie  of  the  mortgagor  of,  in,  or  upon  any 
farm  now  held,  or  which  during  that  secttrity 
might  bo  held  by  him  ;  also  all  real  and  personal 
estate  to  which  he  should  become  entitled  under 
the  will  of  his  father ;  also  all  moneys  of  or  to 
which  he  then  was  or  might  during  that  aeevriiy 
become  entitled  under  any  settlement,  will,  or 
other  document,  either  in  his  own  right,  or  as  the 
dev^isee,  legatee,  or  next  of  kin  of  his  father,  or 
any  other  person  or  persons ;  also  a  policy  of 
assurance;  also  all  other  the  freehold  heredita- 
ments, goods,  chaiteU,  effects,  debts,  securities, 
documenis,  vouchers,  books  of  account,  fixtures 
and  personal  property  of,  in,  or  to  which  he  was 
or  during  that  security  should  (eeome  beneficially 
eeieed,  potaessed,  entitled,  or  interested,. /or  any 
veatedf  contingent,  or  poMiiile  estate  or  inierent, 
with  power  io  etUer  and  possess.  By  a  subs)- 
guenl  deed  he  assigned  all  the  freehold  heredita- 
ments, goods,  ehattelt,  and  effects,  debts,  securiiies, 
documents,  vouchers,  hooks  of  account,  fixtures 
and  personal  pn^erty  of,  in,  or  to  which  Jte  was 
or  during  titat  security  might  become  bene- 
ficially seised,  possessed,  entitled,  or  interested, 
for  any  vested,  contingent,  or  possible  estate  or 
interest.  Each  of  the  mortgages  contained  an 
exception  of  the  wearing  apparA  of  the  mortgagor 
ana  leasehold  estate,  hut  such  excepted  property 
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was  to  pass  on  notice.  The  question  was,  whether 
property  acquired  by  the  tnortgagor  subsequentli/ 
to  the  mortgages  as  residtum/  legatee  under  a 
will  was  boUTid  by  the  mortgages,  or  whether  they 
were  void  for  uncertainty. 
Held,  thai  the  contract  was  divisible,  and  was  not 
void  for  uncertainty  as  to  the  part  relating  to 
property  derived  under  any  wiU ;  and  that,  there- 
fore,  the  property  in  guonon  unm  bound  by  the 
mortgages. 

The  Official  Receiver  v.  Tailby  (55  L.  T.  Bep. 
N.  S.  626  ;  18  Q.  B.  Div.  25)  dietinguished. 

Thomas  Clakke  by  his  will,  dated  the  30th  Aug. 

1875,  after  appointing  Robert  Gorton  Coombe  and 
James  Josslyn  to  be  the  execntors  and  trustees 
thereof,  directed  that  his  trustees  should  hold  his 
residuary  real  and  personal  estate  upon  tms^  for 
such  of  his  nephews  and  nieces,  being  children  of 
any  brother  or  sister  of  his  as  should  be  living 
at  the  time  of  his  decease,  and  for  such  child  or 
children  attaining  the  age  of  twenty-oue  years  of 
any  of  his  nephews  or  nieces  who  mignt  have 
died  in  his  lifetime  leaving  a  child  or  children 
who  might  survive  him,  the  objects  of  that  tmsfe 
taking  as  tenants  in  common,  fuid  as  between  or 
among  the  members  of  each  of  the  two  classes  in 
equal  shares,  bat  the  child  or  children  of  any 
nephew  or  niece  of  his  who  might  have  died  in 
his  lifetime  shoald  take  the  part  or  share  only 
which  his,  her,  or  their  parent  would  have  taken 
if  living  at  the  time  of  his  decease. 

One  of  the  nephews  of  Thomas  Clarke  was 
George  Bere  Farr  Hart,  the  only  child  of  Jane 
Clarke  (a  sister  of  Thomas  Clarke),  who  married 
George  Hart,  and  died  in  Thomas  Clarke's  life- 
time. 

By  an  indenture  of  mortgage,  dated  the  18  th  Jan. 

1876,  and  made  between  George  B.  F.  Hart  and 
Thomas  Worraker,  the  secretary  of  the  Sooth 
Essex  Equitable  Investment  and  Advance  Com- 
pany Limited,  in  consideration  of  8001.  lent  by 
the  mortgagee  to  the  mortgagor,  the  mortgagor, 
in  exercise  of  all  powers,  appointed  to  the  use 
thereinafter  limited,  and  did  also  grant,  release^ 
and  assign  unto  the  mortgagee  all  the  household 
goods,  and  also  idl  the  live  and  dead  fuming 
stock,  tenants'  rights  and  interest  of  the  mort- 
gagor of,  in,  or  upon  any  farm  then  held  or 
which  during  that  security  might  be  held  by  the 
mortgagor,  and  also  all  the  real  and  persimal 
estate  to  which  the  mortgagor  should  become 
entibled  under  the  will  of  hie  father  George  Hart ; 
also  all  monevs  of  or  to  which  be  was  then  or 
might  during  tnat  security  become  entitled  under 
any  settlement,  will,  or  other  document,  either 
in  his  own  right  or  as  the  devise,  legatee,  or  next 
of  kin  of  his  father,  or  any  other  person  or 
persons ;  also  a  policy  of  assurance  on  the  life  of 
the  mortgagor  in  tne  Liverpool  and  London  and 
Globe  Insurance  Company  for  lOOOI. ;  also  all 
other  the  freehold  hereditaments,  goods,  chattels, 
effects,  debts,  securities,  documents,  vouchers, 
books  of  acconntt  fixtures  and  personal  pro- 
perty of,  in,  or  to  which  the  mortgagor  was  or 
during  that  secarity  should  become  beneficially 
seised,  possessed,  entitled,  or  interested,  for 
any  vested,  contingent,  or  possible  estate  or 
interest,  to  bold  unto  and  to  the  use  of  the 
mortgagee,  his  heirs,  executors,  administrators, 
and  assigns,  according  to  the  tenure  and  nature 
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At  the  date  of  such  indenture  George  Hart, 
the  father  of  George  B.  F.  Hart,  iraB  living. 

By  an  indentore  of  mortgage,  dated  the  22nd 
March  1877,  and  made  between  George  B.  F. 
Hart  and  Thomas  Worraker,  in  consideration  of 
150Z.  lent  hj  the  mortgagee  to  the  mortgagor, 
the  mortgagor,  in  exercise  of  all  powers,  appointed 
to  the  ase  thereinafter  limited,  and  did  also  grant, 
release,  and  assign  unto  the  mortgage,  lul  the 
freehold  hereditaments,  goods,  chattels,  effects, 
debts,  securities,  documents,  vonchers,  books  of 
account,  fixtures  and  personal  property  of,  in,  or 
to  which  the  mortgagor  was  or  during  that 
security  should  become  beneficially  seised, 
possessed,  entitled,  or  interested  for  any  rested, 
contingent,  or  possible  estate  or  interest  to 
heii  unto  and  to  the  use  of  the  mortgagee,  his 
heirs,  executors,  administrators,  ana  assigua, 
according  to  the  nature  and  tenure  thereof. 

The  uioneys  secured  by  the  indentures  of  the 
18th  Jan.  1876  and  22nd  March  1877  were  further 
secured  by  the  joint  and  several  promissory  note 
of  George  B.  F.  Hart  and  his  uncle  Henry 
Hart. 

In  April  1881  George  B.  F.  Hart  filed  a  petition 
for  liquidation  of  hip  alfairs,  and  George  Bridge 
Hilliard  was  duly  appointed  trustee  under  such 
liquidation. 

George  B.  F.  Hart  had  not  yet  obtained  his 
order  of  discharge. 

Thomas  Clarke  died  on  the  13th  Sept.  1884. 

Ill  pursuance  of  the  power  and  discmtion  con- 
ferred upon  the  trustees  by  the  will  of  Thomas 
Clarke,  Bobert  Gorton  Goombe,  who  was  the 
sole  acting  trustee  sold  and  converted  the 
testator's  real  and  personal  estate  into  cash,  and 
the  produce  of  the  residuary  real  and  personal 
estate  bad,  under  the  trusts  of  the  wil],  been 
■diTided  among  or  invested  for  the  benefit  of  the 
nephews  and  nieces  of  the  testator  who  were 
living  at  his  death,  and  the  children  of  those 
nephews  and  nieces  who  died  in  the  testator's 
lifetime  leaving  a  child  or  chUdren  who  survived 
the  testator  (such  nephews  and  nieces  being 
twenty-three  in  number),  except  the  share  ox 
George  B.  F.  Hart.  This  share  the  trustee  had 
retained. 

Henry  Hart,  the  nncle  of  G.  B.  F.  Hart,  had 
^ied  in  March  1882. 

After  the  death  of  Henry  ^rt  a  claim  was 
made  by  Thomas  Womker  on  his  executors, 
Charles  Garter  and  William  Joseph  Carter,  which 
claim  was  eventually  compromised  by  their  paying 
to  Thomas  Worraker  on  behalf  of  the  company 
lOOOI.,  Thomas  Worraker  and  the  company  agree- 
ing to  assign  to  Charles  Carter  and  William 
Joseph  Carter  the  benefit  of  the  two  indentures 
of  the  18th  Jan.  1876  and  the  22nd  March  1877. 

Accordingly,  by  an  indenture  dated  the  15th 
May  1885,  and  made  between  Thomas  Worraker 
of  the  first  part,  the  company  of  the  second  part, 
Thomas  Aldham  and  Henry  George  Sansom, 
the  liquidators  of  the  company,  of  the  third 
part,  and  Charles  Carter  and  William  Joseph 
Carter  of  the  fourth  part,  Thomas  Worraker, 
the  liquidators,  and  the  company,  for  the 
ocmsideratioa  therein  mentioned,  assigned  and 
transferred  nnto  Charles  Garter  and  William 
Jo8e|)3i  Garter  such  put  or  parts  as  were  then 
subsisting  wad  had  not  been  got  in  or  disposed  of, 
oi  and  in  the  personal  property  mentioned  in  the 
two  indentnres  of  the  18th  Jan.  1876  and  the 
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22nd  Ifarch  1877,  en*  either  of  them,  and  the  taH 
benefit  of  all  costs,  powers,  and  authcwitiea, 
rights  and  r  emedies,  granted  to  Thomas  Womto 
by  such  indentures,  or  either  of  them,  and  all 
the  then  subsisting  estate,  right,  title,  claims 
and  demands  of  the  assignors,  or  either  of  them, 
under  or  by  virtue  of  such  indentures  or  either  of 
them ;  to  hold  unto  the  said  Charles  Carter  and 
William  Joseph  Carter,  their  executors,  adminis- 
trators, and  assigns,  subject  to  such  equity  of 
redemption  as  was  then  subsisting  under  the  two 
indentures,  or  either  of  them. 

At  the  date  of  Thomas  Clarke's  death  the  two 
indentures  of  the  18th  Jui.  1876  and  the  22nd 
March  1877  were  held  by  the  liquidators  of  the 
company;  and  soon  after  the  death  of  Thomas 
Clarke,  viz.,  od  the  19th  Sept.  1884%  the  solicitors 
for  Thomas  Worraker  and  for  the  liquidators  of 
the  company  gave  notice  to  Bobert  Gorton 
Coombe  of  the  two  indentaree,  and  stated  that 
such  indentures  assigned  to  Thomas  Worraker  a& 
moneys  which  George  B.  F.  Hart  might  ther^ 
after  become  entitled  to  under  any  settlement, 
will,  or  other  document,  and  all  other  personal 
property  which  George  B.  F.  Hart  might  there- 
after become  enti|led  to. 

The  share  of  George  B.  F.  Hart  under  the  will 
of  Thomas  Clarke,  without  deducting  anything 
for  costs  and  expenses  in  relation  to  such  shares 
amounted  to  the  sum  of  184Z.  6«. 

Charles  Carter  and  William  Joseph  Carter 
claimed  George  B.  F.  Hart's  share  as  transferees 
of  the  mortgages  of  the  16th  Jan.  1876  and  the 
22nd  March  1877,  their  contention  being  that  the 
share  could  not  pass  to  George  Bridge  Hilliard, 
the  trustee  under  George  B.  F.  Hart's  Tiqnidati<ui, 
who  was  the  other  claimant,  as  it  had  not  at  that 
date  (April  1881}  become  sabjeet  to  the  mort- 
gages. 

An  originating  summons  was  taken  out  on 
behalf  of  Bobert  Gorton  Coombe  gainst  Charles 
Carter.  William  Joseph  Carter,  George  BridM 
Hilliard,  and  Charles  Clarke,  asking  for  w 
determination  of  the  question  to  whom  shoold  be 

Ed  the  share  of  the  estate  of  Thomas  Claike 
his  will  expressed  to  be  givm  to  Geot]{e  B.  F. 
rt. 

The  summons  was  adjourned  into  court,  and 
now  came  on  to  be  heard. 

Yate  Lee,  for  the  plaintiff,  referred  to 

The  Qfidal  Receiver  tu  Tnutee  of  the  JEatate  rfbM 
(a  BmUtrupt)  v.  Tatlby,  54  L.  T.  Bm.  N.  8.  Wi 
55 lb.  636;  17Q.  B.  Div.  88;  t8Ib.S. 

[Kay,  J.  referred  to  Holroyd  v.  MankaU,  7  L.  T. 
Bep.  N.  S.  172;  10  H.  L.  Gas.  191.] 

E.  Widdrington  Byrne  for  the  defendants  C. 
Carter  and  W.  J.  Carter. — This  case  is  qmle  dif- 
ferent from  that  of  The  Q^Sctal  Meceiver  v.  Tailby 
{■ubi  $vp.).  In  this  case  the  contract  is  divisible.  I' 
IB  a  question  as  to  the  exact  meaning  of  these  par- 
ticular mortgages.  If  a  contract  deals  with  the 
whole  of  a  man  s  property  in  gross,  it  is  no  doubt 
too  vague.  But  if  tne  contract,  like  the  preseitt 
one.  is  severable  and  can  be  enforced  as  to  part 
of  it,  then  it  is  not  too  vague.  The  SMigoBMA 
here  of  any  property  to  which  the  mental' 
might,  during  that  security,  become  entilW 
under  any  settlement,  wiU,  or  document,  utbfl* 
in  his  own  right,  or  as  devise^  l^ate^  or  MZ( 
of  kin  o£  hi,  father,  or  J03rrtih@™j^ 
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can  be  enftnroed  like  a  covenant  in  a  marriage 
settlement  to  settle  a  wife's  affeer-acqaired  pro- 
per^.  He  referred  also  to 

CoOier  r.  Itaaet,  45  L.  T.  B«p.  N.S.5«7i  19 Ch. 
DiT.312; 

Eardey  T.  Qrtan,  12  Bear.  182  ; 

Bmmett  r.  Cooper,  9  Bear.  252 ; 

Cltm«nU  T.  MaUhew,  11  Q.  B.  IHt.  806 ; 

Balding  t.  Bead,  3  H.  A  C.  955  ; 

Re  lyxvinmtil ;  Tadman  t.  i)'£i>tn0t»I,  47  L.  T. 
Rep.  N.  S.  157 ;  20  Ch.  Wt.  758. 

[Kat,  J.  referred  to  Davidson's  Common  Forms.] 

B«^g  for  the  defendant  G.  B.  Hilliard.— This 
case  18  governed  bj  The  Ogieial  Receiver  v.  Tailby 
(ubi  sup.).  A  covenant  to  settle  a  wife's  after- 
acqoired  property  is  an  exception  to  the  rule  by 
which  deeds  are  held  void  for  ancertainty : 
Sardity  v.  Qreen  (-obi  tup.) ; 
Tate  Lea  on  Baakrapti^,  3rd  edit.,  pp.  355,  356. 

8nch  a  covenant  as  that  is  limited  in  dnration. 
Jt  only  operates  during  the  continnance  of  the 
oovertore.  [Kat,  J.— 'Sere  it  is  limited  to  the 
continnance  of  tlu9  security.]  This  is  a  contract 
in  gtOBs*  is  indivisible.  Consequemtly  it  is 
Toia  for  nncertainty.  [Kat.  J. :  Cerium  ett  quod 
eertttm  reddi  poUsL]  The  contract  is.  nunreover, 
void  on  grounds  of  public  policy  as  being  a  frand 
ttpon  the  creditors  of  the  mortgagor.  He  referred 
USD  to 

Balding  v.  B«ad  (uM  tup.) ; 

Lasaru$  v.  Andrad0, 43  L.  T.  Bep.  N.  8.  90 ;  6  C.  P. 

Div.  818 ; 
Bolroyd  v.  MctrAaU  (mH  tup.). 

Bj/me  replied.  Cur.  adv.  v^dt. 

Jan.  26. — ^The  following  written  judgment  was 
ddtvered  by 

Kat,  J.— By  a  deed,  dated  the  18tb  Jan.  1876, 
George  Hart,  in  consideration  of  800Z.  then  lent 
to  him,  assigned  to  the  secretary  of  the  South 
Essex  Equitable  Investment  and  Advance  Com- 
pany Limited,  by  way  of  mortgage,  "All  the 
household  goods  and  also  all  the  live  and  dead 
forming  stock,  tenant's  rights  and  interests  of 
the  mortgagor  of,  in,  or  upon  any  farm  now  held,  or 
which  during  this  security  may  be  held,  by  the  mort- 
gagor; also  all  real  and  personal  estate  to  which  the 
mortg^ftgor  shall  become  entitled  under  the  will 
of  his  &ther  Geoige  Hart ;  also  all  moneys  of  or 
to  wliich  he_  now  is,  or  may  during  this  security 
become,  entitled  under  an^  settlement,  will,  or 
other  doenment,  either  in  his  own  right,  or  as  the 
devisee,  legatee,  or  next  of  kin  of  his  father,  or 
any  other  person  or  persons ;  also  the  policy  of 
assurance  on  the  life  of  the  mortcragor  in  the  sum 
of  lOOOZ.  and  numbered  41,134  in  the  Liverpool 
and  London  and  Globe  Insurance  Company ;  also 
all  other  the  freehold  hereditaments,  goods, 
chattels,  effects,  debts,  securities,  documents, 
vouchers,  books  of  account,  fixtures,  and  personal 
property  of,  in,  or  which  the  mortgagor  is,  or 
during  this  security  shall,  become  beneficially 
seized,  possessed,  entitled,  or  interested,  for  any 
Tested,  contingent,  or  possible  estate  or  interest ; 
with  full  ri^t  and  title  to  enter  and  possess,  and 
for  thftt  purpose  to  remove  and  faveak  every 
obstruction  to  the  free  access  and  entry  in  and 
upon  and  over  all  messuages,  lands,  tenements, 
and  premises  wherein  any  eatsii  goods  or  effects 
now  are  or  hereafter  may  be,  or  may  reasonably 
he  supposed  to  be  (except  the  necessary  wearing 
appucl  of  the  mtntgagor,  and  except  that  any 
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leaseholds  not  herein  specifically  mentioned,  and 
any  interest  of  the  mortgagor  iu  any  land  or 
hweditamoita  which  he  now  liolds  or  may  hold 
as  tenant  not  herein  specifically  mentioned,  are 
not  and  ahaU  not  be  deemed  or  construed  to  be 
included  in  the  assignment  hereinbefore  contained 
unless  and  until  the  mortgagee,  or  some  solicitor, 
^fent,  executor,  or  administrator  of  the  mort^ 
gagee,  by  writing  indorsed  hereon  or  referring 
hereto,  Shall  declare  the  same  to  be  included 
herein ;  and  immediately  upon  such  writing 
being  made  the  leaseholds  or  interest  in  lands  as 
tenant  to  which  such  writing  shall  refer  shall 
immediatdy  thereupon,  and  the  foregoing  assign- 
ment shall  at  all  times  thereafter,  oe  read  and 
construed  as  if  such  leMefaolds  or  interest  in  lands 
as  tenant,  as  the  case  may  be,  had  been  speoifi- 
callv  mentioned  therein,  any  rule  of  law  or  equity 
to  toe  oontrary  notwithstanding)."  On  the  15th 
May  1885  this  mortf^^  weu  transferred  to 
llfessrs.  Carter.  In  April  1881  Hart,  the  mort- 
gagor, became  a  liqni^ting  debtor,  and  all  his 
property  became  vested  in  a  trustee.  On  the  13th 
Sept.  1884  a  testator,  not  the  mortgagor's  father, 
died,  under  whose  will  Hart,  the  mortgagor, 
became  entitled  to  a  twenty-third  share  of  his 
residuary  property.  The  question  now  raised  is» 
whether  this  property  is  bound  by  the  mortgage. 
The  only  ground  upon  which  it  has  been  argued 
that  it  IB  not  so  bound  is  that  the  assignment  in 
the  mortgage  is  void  lor  nncertamty.  No  other 
objection  to  the  mortgage  has  been  suggested.  Of 
course,  such  assignment,  so  ftu*  as  it  purports  to 
dispose  of  property  of  which  the  mortgi^r  was 
not  possessed  at  the  time,  is  only  a  contract :  ( Hbl- 
royd  V.  Marthall  7  L.  T.  Bep.  N.  a  172;  10 
H.  of  L.  Cas.  191.)  But  it  is  ar^ed  that  it  is  » 
contract  of  which,  on  account  of  its  vagueness, 
equity  will  not  decree  specific  performance.  The 
question  how  far  a  court  of  eqnity  will  go  in 
enforcing  such  contracts,  where  the  considera- 
tion has  been  given,  is  illustrated  not  only  by  the 
case  of  Hohroyd  v.  MarahaU  (uhi  mp.),  but  by  the 
analogous  decisions  on  covenants  in  marriage 
settlements.  In  Leioia  v.  Madock  (8  Yes.  149;  17 
Yes.  48)  the  intended  husband,  before  marriage, 
gave  a  bond  conditioned  to  be  void  in  case  he 
should  well  and  snfficiendy  devise,  convey,  or 
assure,  by  way  of  settlemmt,  all  and  singular 
such  goods,  chattels,  personal  estate,  and  ^eots 
that  he  should  at  any  time  during  the  joint  lives 
of  himself  and  his  intended  wife  be  possessed  of. 
Lord  Eldon  was  pressed  with  the  difficulty  of 
performing  such  conditions,  and  he  said,  after 
referring  to  a  previous  case  of  RandaU  v.  Willit : 
"  It  is  very  strong  for  a  court  of  equity  to  say 
that,  because  it  is  difficult  to  execute  the  covenant 
in  particular  cases  that  may  occur,  therefore  itshall 
not  be  executed.  The  same  objection  was  there 
taken — is  it  to  attach  upon  every  chair  and 
table,  &C.P  That  difficulty  occurred  equally  in 
RandaU  v.  Willis  (ubi  tup.),  but  it  was  got  over 
thus :  that  if  the  court  finds  a  solid  subject  of 
personal  property  they  would  attach  it  rather 
than  render  the  covenant  perfectly  nugatory, 
though  they  did  not  know  what  to  do  with  the 
argameut  snowing  the  absurdity  of  it  ;**  and  he 
declared  that  the  personal  estate  of  which  the 
huslmnd  was  possessed  during  the  coverture  was 
liable  to  the  bond.  The  cose  came  on  again  tor 
farther  directions,  and  was  argued  by  Sir  Samuel 
Bomilly  against  the  bond.  Lord  ^S^^^|^ed 
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the  bond  as  not  applying  to  income,  bnt  onlj  to 
capital.  Bat  he  stated  that  he  still  considered 
the  declaration  that  the  personal  estate  ot  which 
the  husband  was  possessed  durine  the  coverture 
was  liable  to  the  bond  to  be  right,  wid  he  held 
that  three  Bums  of  6002.,  3001.,  and  200L,  which 
the  husband  had  invested  in  purchase  of  real 
estate  were  bound  by  the  settlemBnt.  In  fiinrdsy 
T.  Onen  (12  Bear.  182)  hy  marriage  articles  it 
was  apreed  that  all  and  sin^ar  the  real  and 
personal  property  then  belonging  to  the  intended 
wife,  or  in  or  to  which  she  might  thereafter 
become  interested  or  entitled  by  any  means 
whatsoever,  should  be  settled,  and  that  the  settle- 
ment shonld  contain  a  covenant  on  the  part  of 
the  intended  husband  to  settle  all  property  to 
which  he  or  the  intended  wife  might  become 
entitled.  It  was  argued  that  the  case  was  not 
one  for  specific  performance,  but  Tiord  Langdale 
maintained  the  covenant,  and  directed  periorm- 
ance  of  it  as  against  the  assignee  of  the  nusband 
by  conveyance  of  certain  resj  property  in  Ireland 
to  whit-h  he  had  1  rrome  entitled  since  the 
marriue.  In  JV/s  t.  ^6u<Anot  (1  De  J.406) 
Lord  Cranworu  expressed  his  opinion  that  a 
covenant  in  a  deed  of  family  arrangement  that, 
if  the  covenantor  Bhonld  at  any  time  obtain  or 
become  entitled  to  uiy  property  exceeding  in  value 
the  sum  ot  ,  he  would  assign  the  same 

upon  trust,  was  a  valid  covenant,  notwithstanding 
the  blank,  and  would  include  any  capital  sum 
to  which  the  covenantor  might  become  entitled. 
So  thoroughly  has  the  dontrine  laid  down  by 
those  authorities  become  established,  that  in  the 
common  forms  for  settlements  the  covenant  to 
settle  after- acquired  property  of  the  wife  is  in 
these  words,  as  given  m  Mr.  Davidson's  Common 
Porms:  "If  the  said  wife  now  is,  or  if  at  any 
time  or  times  during  the  said  intended  coverture 
she  or  the  said  husband  in  her  right  ahall  become, 
entitled  by  descent,  transmission,  devise,  bequest, 
gift,  representation,  purchase,  or  .otherwise,  to 
any  real  or  person^  property  of  the  value  of 
L  or  upwards,  tor  any  estate  or  interest 
whatsoever,  except  jewels,  Ac,"  it  should  be 
settled.  The  prmt^ple  of  these  decisions  is, 
that,  where  the  consideration  has  been  given, 
courts  of  equity  will  give  effect  to  the  agree* 
ment  if  it  he  in  any  way  possible,  and  will  not 
yield  to  the  dishonest  plea  on  the  part  of  the 
covenantor  that  the  covenant  is  too  vagne  for 
specific  performance,  unless  it  is  impossible  to 
ascertain  <ts  meaning  or  to  give  it  any  reasonable 
effect.  How  can  a  covenant  in  a  marriage  settle- 
ment, which  is  not  too  vague  to  be  enforced, 
become  too  vague  when  it  is  contained  in  a  deed 
of  morhgago  P  In  Bervnett  v.  Cooper  (9  Beav.  252) 
Lord  lAugdale  held  that  a  power  of  attorney 
given  by  way  of  mortgage  to  receive  all  sums  of 
money  then  or  thereafter  to  become  due  to  the 
mortgagor,  and  all  legacies  or  bequests  which 
had  already  or  might  thereafter  be  given  or 
bequeathed  to  him  or  his  wife  by  any  person 
■whomsoever,  amounted  to  an  agreement  to  assign 
■the  sums  which  the  attorney  was  empowered  to 
receive,  and  he  directed  an  account  of  such  sums 
which  had  been  rcoeived  by  the  defendant,  it 
being  sng^ested  that  after  the  date  of  the  deed- 
poll  certam  legacies  had  been  given  to  and 
received  by  the  mortg^^or.  A  similar  effpct  has 
been  given  to  debentures  of  joint-stock  companies, 
as  in  £e  Panavui,  ^c.  Company  (22  L.  T.  Bep. 


N.  8.  4£2A;  I/.  Bep.  5  Gh.  App.  318)  and  other 
cases,  some  of  wbich  are  mentioned  at  p.  355 
of  Mr.  Yate  Lee's  recent  book  on  Bankruptcy . 
Other  like  cases  are  referred  to  in  the  argoments 
in  Holroyd  v.  ilartikdJl  (ubi  tup.).  On  the  other 
hand,  there  are  certain  cases  at  common  law  in 
the  Queen's  Bench  Division  which,  it  is  suggested, 
are  inconsistent  with  these  decisiona.  The  &staf 
these  is  BeUing  r.  Read  (3  H.  &  G.  955),  where 
the  mortgage  was  of  all  personal  effects  then 
being  or  thereafter  to  be  upon  or  about  the  mort- 
gagor's dwelling-house  and  farm  at  Beedham,  or 
elsewhere  in  Great  Britain;  and  it  was  held, 
either  that  the  words  "  hereafter  to  be"  were  a 
mere  nullity,  or  that  they  grave  an  executory 
r^ht  as  to  which  there  could  do  no  specific  per- 
formance. I  must  observe  that  no  case  showing 
how  far  a  court  of  equity  would  go  in  enforcing 
specific  performance  was  cited.  Beliance  was 
placed  on  the  language  of  Lord  Westbury,  in 
ffolroyd  v.  Marshall  (vhi  mp.),  which  merely 
intimated  that  an  assignment  of  future  per- 
sonalty was  only  a  contract,  and  that  in  order  to 
be  effective  it  must  be  snch  a  oontraot  as  equity 
would  specifically  enforce — not  attempting  to 
define  wnat  contracts  would  come  wittiin  that 
rule  further  than  by  this  passage :  "  A  contract 
for  the  sale  of  goods,  as,  for  enmple,  of  500 
chests  of  tea,  is  not  a  contract  which  would  be 
specifically  performed,  because  it  does  not  relate 
to  any  chests  of  tea  in  particular ;  but  a  contract 
to  sell  500  chests  of  the  particular  kind  of  tea 
which  is  now  in  my  warehouse  at  Gloucester  is  a 
contract  relating  to  specific  property,  and  which 
would  be  specifically  performed"  In  the  same 
judgment  the  Lord  Chancellor  said  that :  "  If  a 
vendor  or  mortgagor  agrees  to  sell  or  mortgage 
property,  real  or  personal,  of  which  he  is  not 
possessed  at  the  time,  and  he  receives  the  conai- 
deration  for  the  contract  and  afterwards  becomes 
posseBsed  of  property  answering  the  deacriptiim 
in  the  contract,  uwre  is  no  doubt  that  a  court  of 
equi^  would  compel  him  to  perform  the  oontnct» 
and  that  the  contract  would  in  equity  transfer 
the  beneficial  interest  to  the  mortgagee  or  pur- 
chaser immediately  on  the  property  being  ac- 
quired. This,  of  course,  assumed  that  the  pro- 
posed contract  is  one  of  that  class  of  which  a 
court  of  equity  would  decree  the  specific  perform- 
ance." And  in  that  case  a  contract  that  all 
machinery,  implements,  and  things  which  during 
the  continuance  of  the  security  should  be  placed 
in  a  certain  mill  shonld  be  subject  to  the  security, 
was  held  to  be  binding,  and  that  immediately  on 
new  machinery  and  effects  being  fixed  or  placed 
in  the  mill  they  became  subject  to  the  operatioi 
of  the  contract  and  passed  in  equity  to  the  mort- 
gagees. The  dBcaamn'mBeldmgY.  Bead  (itbitujf.) 
has  been  followed  in  other  oases,  amonv  whiofa 
are  Tadman  t.  D'EpineuU  (47  L.  T.  Bep.  N.  S.  157 ; 
20  Gh.  Div.  758}  and  Ogicial  Beeewar  t.  TaObm 
(55  L.  T.  Rep.  N.  S.  626 ;  18  Q.  B.  Div.  25).  None 
of  these  cases  is  exactly  in  point.  The  agreement 
in  tho  present  case  is  plainly  divisible.  As  to  that 
part  o£  it  which  relates  to  property  derived  under 
any  will  tho  authorities  I  have  cited  in  equity  are 
quite  conclusive,  and  I  must  follow  that  whidi 
has  been  the  course  of  decision  in  the  Court  of 
Chancery  since  the  time  of  Lord  Eldoa — ^which 
was  recognised  by  Lord  Westbury  in  the  wards 
I  have  quoted  from  his  speech  in  Solr&yd  v. 
Marsltall  {nbi  snp.},  and  in  the  eqaity  of iwhich 
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«Teryone  mutit  agree  —  by  declaring  thafc  the 
pii^rty  in  question  in  this  case  was  bound  by 
ihe  mortgage.  The  plaintiff  must  take  his  costs, 
as  between  solicitor  and  client,  out  ot  the  fund, 
and  then  pay  the  balance  to  the  mortgagees. 

Solicitors  for  the  plainti£F,  Siorey  and  Coioland, 
agents  for  Crick  and  i'Veeman,  Mafdon. 

Solicitors  for  the  defendants  C.  Carter  and 
W.  J,  Carter,  Paterson,  Snow,  Bloxam,  and 
SSmder,  agents  for  Frederick  T.  Veley,  Chelms- 
totA. 

Solicitors  for  the  defenduit  G.  6.  Hilliard, 
I>t^dd  and  Brviy. 


Thnrtday,  March  31. 

(Before  Kay.  J.) 
Meldbum  v.  Scokeb.  (a) 
Practice — Tnutee — Refuaal  to   sue  —  Bight  of 
cestui  que  trust  to  lue — Special  cireiirtutancee. 

By  his  will  a  iettator  appointed  executors,  and 
bequeathed,  amongst  other  legacies,  the  smu  of 
10,0001.  toJ.M. 

J.  JV.  settled  80001.,  part  of  siu-h  legacy,  upon  his 
children,  and  E.  B.  and  J.  H.  tvere  appointed 
tnisfeea  of  the  setfJenient. 

The  80001.  was  paid  by  (he  exeeutore  of  the  lea- 
talor't  will  to  E.  S.,  one  of  the  trustees  of  the 
gettlement,  upon  his  sole  receipt,  and  the  aaine  teas 
snhsequenilii  converted  by  him  to  his  own  use. 
ffe  ahteoneted  and  loas  made  baakmpt,  and  a 
trustee  in  hoMkrupicy  icas  appointed. 

An  action  was  then  eommeticed  oy  G.  Jf.,  one  of  tJte 
ehildren  t(f  J.  If.,  tigainst  tha  exectUort  of  the 
testator's  will,  and  also  against  the  trustee  in 
heaihruptcy  of  E.  B.  and  J.  H.  {inter  alia)  to 
recover  the  SOOOi. 

The  plaintiff  by  his  stateineut  of  claim  alleged  that, 
alihouffh  he  had  requested  the  defendant  J.  H. 
so  to  ko,  suck  defendant  had  refused  to  taJce  or 
concur  in  any  proceedings  for  the  recovery  of  the 
8000Z.  from  0ie  etlate  of  the  teatator,  or  jrem  his 
executors. 

A  summons  was  taken  ont  on  behalf  of  the  defen- 
dants,  tite  executors  of  the  testator,  asking  that 
the  action  might  be  dismissed  with  costs  as 
against  them,  on  the  ground  that  tlte  statement  of 
ciaim  disdt^ed  no  reasonahh  cause  of  action 
against  them. 

Sefd,  that,  although  a  mere  refusal  to  am  on  tJie 
part  of  a  truatee  did  not  entitle  a  cestui  que  trust 
to  sue  in  hia  otcn  name,  yet  the  circumstances 
m  this  caae  were  speciai  enough  to  render  it  proper 
utai  he  ihould  so  sue. 

But  held  that,  in  order  to  guard  against  a  multi- 
tnde  of  actions,  aU  tJie  other  cestvia  que  trmt 
nitat  he  made  d^endanta  to  this  action. 

Bt  hia  vill,  dated  the  6th  Feb.  1879.  George 
Scorer  appointed  Alfred  Scorer,  Frederick  Scorer, 
and  John  Jeffreys  Oakley  executors  and  trustees 
thereof,  and,  amongst  other  legacies,  he  bequeathed 
to  John  James  Meldrnm  lO.OOOi.  free  of  legacy 
duty;  and,  after  certain  specific  devises  and  be- 
quests, he  devised  and  bequeathed  the  residue  of 
hia  real  and  personal  estate  to  his  trustees  upon 
trusts  for  sale  and  conversion,  and  out  of  the 
proceeds  thereof  to  pay  the  debts,  funeral  and 
testamentary  expenses,  and  the  several  legacies 
thereby  given. 

M  Itopaim  bf  £•  A.  ScUTOBLBr,  B«|.,  BsrtlatatstfLaiw. 
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George  Scoi-er  died  on  the  14th  Feb.  1880. 

Alfred  Scorer,  Frederick  Scorer,  and  John  J. 
Oakley  proceeded  to  get  in,  sell,  and  convert  into 
money  the  residuary  real  and  personal  estate  oC 
George  Scorer,  and  they  subsequently  received 
out  of  the  proceeds  thereof  far  more  than  suf- 
ficient to  pay  and  satisfy  all  the  testator's  debts, 
funeral  and  testamentary  expenses,  and  the 
several  legacies. 

In  March  1880  John  J.  Mel  drum  applied  to 
Alfred  Scorer,  Frederick  Soorer.  and  John  J. 
Oakley  to  make  him  an  immedi^  advance  of 
6&0f.  on  account  of  his  legacy,  which  th^  agreed 
to  do  if  John  J.  Meldrum  would  execute  a  settle- 
ment of  80002.,  part  of  such  legacy,  upon  certain 
trusts  in  favonr  of  his  wife  and  cluldren. 

In  pursuance  of  that  agreement  Alfred  Scorer, 
Frederick  Scorer,  and  John  J.  Oakley,  on  the 
20th  March  1880,  paid  the  sum  of  650Z.  to  John 
J.  Meldrnm ;  and  by  an  indenture  of  that  date, 
and  made  between  John  J.  Meldrum  of  the  first 

Eart,  Alfred  Scorer,  Frederick  Scorer,  and  John  J. 
•akley  of  the  second  part,  and  Edmund  Thomas 
Brnff  and  Jacob  Davy  Hammond  of  the  third 
part,  John  J.  Meldrum  assigned  unto  Edmund  T. 
Bruff  and  Jacob  D.  Hammond  SOOOL,  part  of  the 
legacy  of  10,000!.,  to  bo  held  upoxi  trust  to  invest 
in  the  manner  and  np(m  the  aeourities  therein 
specified,  and  to  pa^  the  income  thereof  to  John  J. 
Meldrum  during  his  life,  and  after  his  death  to 
his  wife  Henrietta  Meldrum,  if  she  should  sur- 
vive him.  during  her  life,  and  after  the  death  of 
the  survivor  to  stand  possessed  of  the  80001.  and 
the  investments  thereof  npon  trust  for  all  aucb 
one  or  more  exclusively  of  the  other  or  others  of 
the  issue,  whether  children  or  more  remote,  of 
the  marriage,  such  remote  Lssue  to  be  bom  during 
the  lives  of  John  J.  Meldrnm  and  Henrietta 
Meldrnm,  or  the  life  of  the  survivor  of  them,  or 
within  twenty-one  years  after  the  death  of  such 
survivor,  in  such  shares,  upon  such  conditions, 
with  such  restrictions,  and  in  such  manner  as 
John  J.  Meldrnm  and  Henrietta  Meldrnm  might 
by  deed,  with  or  without  power  of  revocation  and 
new  appointment,  jointly  appoint,  and  in  default 
of  sucti  appointment,  and  so  far  aa  any  such  ap- 
pointment should  not  extend,  then  aa  the  sur- 
vivor of  them  should  in  like  manner  or  will 
or  codicil  appoint. 

In  Sept.  1884  John  J.  Meldrum  and  Henrietta 
Meldrum  executed  a  joint  appointment,  reserving 
a  power  of  revocation. 

On  the  25th  March  1885  Henrietta  Meldrum 
died. 

By  a  deed-poll,  dated  the  22nd  July  1886.  John 
J.  Meldrum  revoked  the  joint  appointment  made 
in  Sept.  1884,  and  appointed  that,  subject  to  his 
life  interest  in  the  80001.,  and  the  inveatmentf* 
thereof,  the  same  should  belong  to  and  be  vested 
in  Charles  James  Meldrum,  Georgina  Charlotte 
Henrietta  I'arsons,  Mary  Emma  Kathleen 
Meldrum,  Emily FredorickaMeldrum, and  Henry 
George  James  Meldrum  (the  only  surviving 
children  of  John  J.  Meldrum  and  Henrietbh 
Meldrnm),  in  equal  shares. 

The  deed-poll  contained  a  proviso  empowering 
John  J,  Meldrum,  at  any  time,  by  deed  or  will, 
wholly  or  partially  to  revoke  the  appointment 
thereby  made ;  but  by  a  deed-poll,  dated  the  31st 
Oct.  1886,  John  J.  Meldrum  declared  that  such 
appointment  should  be  absolutely  irrevocable. 
1  Alfred  Scorer,  Frederick  Scorer,  and  J- 
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Oakl^,  snbseqnently  to  the  execution  of  the 
settlement,  paid  13501.,  part  of  the  legacy,  to  John 
J.  Meldrum,  but,  notwithstanding  the  settlement, 
they,  in  1881,  paid  the  whole  of  the  reaidae  of  the 
legacy— namely,  800(«.— to  Edmund  T.  Broff, 
upon  his  sole  receipt. 

No  part  of  the  80001.  so  received  by  Edmund 
T.  Bmff  was  ever  invested  in  accordance  with 
the  trusts  declared  by  the  settlement ;  bnt  the 
same  was  paid  by  Edmund  T,  Bmff  to  his  private 
account  with  his  bankers,  and  subsequently 
drawn  out  and  converted  to  his  own  use. 

On  the  16th  Nov.  1885  Edmund  T.  Brnff 
absconded  and  left  this  conntrT,  and  had  not 
since  returned ;  and  on  the  let  Dec.  1885  ho  was 
adjudicated  a  bankrupt. 

Charles  Lee  Nichols  was  appointed  the  trustee 
in  bankriiptcT  of  Edmund  T.  Bmff. 

In  Aug.  lKt6  Charles  J.  Meldrnm.  one  of  the 
children  of  John  J.  Meldmm  and  Henrietta 
Meldrnm,  and  as  such  entitled  to  share  in  the 
80001.,  commenced  this  action  against  Alfred 
Scorer,  Frederick  Scorer,  John  J.  Oakley,  Charles 
Lee  Nichols,  Jacob  D.  Hammond,  and  Edmund  T. 
Bruff. 

By  his  statement  of  claim,  amended  pursuant 
to  an  order  dated  the  4th  Feb.  1887,  and  delivered 
on  the  17th  Feb.  1887,  the  plaintiff  alleged  that 
the  defendant  Jacob  D.  Hammond,  shortly  after 
the  payment  thereof,  became  aware  that  the  sum 
of  80001.  had  been  paid  to  the  defendant  Edmund 
T.  Bmff,  and  that,  notwithstanding  such  know- 
ledge, he  negligently  permitted  the  same  to 
remain  in  the  nands  of  the  defendant  Edmund  T. 
Brnff  for  over  four  years,  and  took  no  steps  to 
have  the  same  invested  or  secured. 

The  plaintiff  submitted  that  under  these 
circumstances  the  defendants  Alfred  Scorer, 
Frederick  Scorer,  and  John  J.  Oakley  had  made 
no  valid  payment  of  the  8000?.,  part  of  the  legacy, 
and  that  the  estate  of  George  Scorer  was  still 
liable  for  the  same ;  and  that  in  case  it  should 
appear  that  there  were  no  assets  in  the  hands  of 
Alfred  Scorer,  Frodori(^k  Scorer,  and  John  J. 
Oakley,  as  such  executors,  available  for  the  pay- 
ment thereof,  then  that  they  and  the  defendants 
Jacob  D.  Hammond  and  Edmund  T,  Braff  were 
jointly  and  severally  liable  to  make  good  the 
80001. 

The  plaintiff  also  illeged  that,  although  he  had 
requested  tfae  defendant  J.  D.  Hammond  so  to  do, 
he  had  refused,  and  still  refused,  to  take  or 
concur  in  any  proceedings  for  the  recovery  of  the 
80001.  from  the  estate  of  George  Scorer,  or 
from  the  defendants  Alfred  Scorer,  Frederick 
Scorer,  and  John  J.  Oaklcv,  althongh  he  was,  at 
the  date  of  the  issue  of  the  writ  in  this  action, 
fully  aware  of  all  tfae  facts  stated  in  the  state- 
ment of  claim. 

The  plaintiff  claimed  that  the  defendants 
Edmund  T.  Bruff  and  Jacob  D.  Hammond  might 
be  removed  from  the  office  of  trustees  of  the 
settlement,  and  that  new  trustecK  might  be  ap- 
pointed in  their  stead ;  that  the  defendants  Alfred 
Scorer,  Frederick  Scorer,  and  John  J.  Oakley 
might  be  ordered,  out  of  the  assets  of  George 
Scorer,  to  pay  the  sum  of  8000/.  into  court  or  to 
the  tmstees  to  be  appointed  of  the  settlement ; 
that,  if  there  should  be  no  such  assets  available,  it 
might  be  declared  that  each  of  the  defendants 
Alfred  Scorer,  Frederick  Scorer,  nnd  John  J. 
Onkley,  Jacob  D.  Hammond*  and  Edmund  T.  [ 


[Chax.  Div. 


Braff  was  liable  to  make  good  the  sum  of  80001.  r 
and  that  they  might  be  ordered  personally ;  and 
that  the  defendant  Charles  L.  Nicholla  might  be 
ordered  out  of  the  estate  of  Edmnnd  T.  Brnff,  to 
pay  into  court,  or  to  the  tmstees  to  be  appmnted 
of  the  settlement,  the  sum  of  80001. 

The  plaintiff  also  claimed  that  if  and  so  &r  as 
might  be  necessary  the  real  and  personal  estate 
of  George  Scorer  mi^ht  be  administered  and  the 
trasts  of  his  will  earned  into  execntitm;  and  that 
if  necessary  the  trusts  of  the  settlement  might 
be  carried  into  execution. 

On  the  23rd  Feb.  1887  a  summons  was  taken, 
out  on  behalf  of  the  defendants  Alfred  Scorer, 
Frederick  Scorer,  and  John  J.  Oakley,  asking 
that  the  actitm  might  be  dismissed  with  costs  as 
against  those  defendants,  on  the  gronnd  that  the 
Btatemont  erf  claim  as  amended  disclosed  no 
reasonable  cause  of  action  against  them. 

The  summons  was  adjourned  into  court,  and 
now  came  on  to  be  heard. 

Marten,  Q.C.  and  Newtou  Smart,  for  the  defen- 
dants, in  support  of  the  summons. — Charles  J. 
Meldrnm  is  not  entitled  to  sue  the  defendants  in 
his  own  narne.  A  mere  refusal  on  the  P<ut  at' 
his  trustees  is  not  sufficient  to  justify  him  in 
bringiitt;  this  action  against  the  exesators  and 
tmstees  of  Georyge  Scorer: 

Bharpe  T.  Son  Paulo  Branlian  Bailway  Comprnf, 
29  L.  T.  Bm.  N.  S,  9;  L.  Bep.  8  Ch.  App.  5t7, 
610. 

The  rule  is,  that  a  cestui  qne  trust  cannot  sue 
without  the  intervention  of  his  trustee  for  a 
debt  dne  to  the  trust  estate,  inasmuch  as,  if  he 
has  a  remedy  against  third  persons,  he  can  compel 
his  trustee  to  sue.  [Ka.t,  J. — Here  the  allegation 
is  that  the  trustees  of  the  settlement  are  them- 
selves liable.}  Still  this  one  cestui  que  trud 
cannot  sue  in  his  own  name.  If  all  the  cevfuis  que 
trust  were  nuule  parties  to  the  action,  the  case 
might  be  different.  Tmstees  alone  may  sue,  for  W 
rule  8  of  Order  XVL  of  the  Rules  of  Court  1883, 
it  is  provided  that  "tmstees,  executors,  and 
administrators  may  sne  and  be  sued  on  behalf  of, 
or  as  representing  the  property  or  estate  of  which 
they  are  trustees  or  representatives,  without 
joining  any  of  the  persons  oeneficiatly  interested 
in  the  trust  or  estate,  and  shall  be  considered  as 
representing  such  persons."  The  court  or  a 
judge  is,  however,  authorised  at  any  stage  of 
the  proceedings  to  order  any  of  such  persons 
to  be  made  parties,  either  in  addition  to,  or  in 
lien  of  the  previously  existing  parties.  If  this 
action  in  its  present  form  were  allowed,  another 
cestui  que  trust  might  sne  these  defendants,  even 
if  they  succeeded  in  this  action.  They  referred 
also  to 

Lewin  on  Trusts,  7th  edit.  p.  724 : 
Atwool  V.  Merr^ceather,  L.  Bep.  5  Eq.  464,  n. 

Ince,  Q.C.  and  ITeiinj  Terrell,  for  plaintiff, 
conird. — A  suit  by  a  beneficiary  is  allowed, 
althongh  the  trustee  is  prima  fatif  the  proper 
person  to  sue,  where  the  relations  between  the 
trustee  and  outside  peraous  present  some  sdrt  of 
impediment  to  a  suit  by  the  tmsrec.  The  dbjee- 
tion  here  is  not  for  want  of  parties.  Of  ciinrs^ 
the  plaintiff  would  be  wrong  to  bring  one  drtion 
to  enable  him  to  bring  a  Kecond.  The  caseof 
Sharpe  v.  San  Paulo  BrasHian  Snihrny  Com- 
jyany  {uhiaup.)  was  a  very  peculiar  case,  and  does 
I  not  apply  h™.   IT..  «.«  in^Qy»J^ 
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vhere  a  eettui  quo  inut  brings  an  action  against 
the  trustees  or  execntors  of  a  deceased  partner 
Md  the  Borriring  partners.  Althongh  such  an 
action  cannot  be  maintained  in  the  absence  of 
speciid  circDmstancos,  yet  collasion  is  not  the 
only  "  special  circamstance  "  : 

Travis  t.  MiUie ;  MUne  v.  MUm,  9,  Hara  141,  149  ; 
Wmiiuon  T.  Hendtnon,  I  My.  A  E.  562 ; 
Bwing/Md  r.  Awter,  56  L.7r.  Bep.  N.  S.  187;  12 

App.  Cta.  187, 178 ; 
Law  T.  Law,  8  Col.  41, 

'Wbererer  two  sets  of  parties,  trustees  wid  others, 
are  involved  In  the  same  breach  of  trust,  a  cestui 
qiu  tnt^  may  sne  both : 

Rowland  r.  WWierden,  3  Mac.  &  Q.  568. 

Here  the  plaintiff  saes  a  trostee,  who  has 
absconded  with  hia  money,  and  the  co-tmstee, 
who  has  been  so  negligent  as  to  allow  it,  and  also 
the  pu-tios  who  enabwd  the  tmstee  to  abscond 
with  the  money : 

Lund  T.  BlauAard,  4  Han,  9,  28. 
Althongh  it  is  difficult  to  lay  down  any  general 
inle  as  to  enforcing  claims  by  a  eettui  que  truat, 
there  are  Tarions  forms  of  suit.  Thns  a  eettwi  que 
inuf  can  compel  his  trustee  to  allow  him  to  sne 
in  his  name,  or  he  may  sne  the  trostee  and  a 
tidrd  porty*  bnt  confining  the  suit  to  a  specific 
matter.  [Kat,  J. — The  case  of  Yeatmcm  v. 
Yeaiman  (37  L.  T.  Rep.  N.  S.  374;  7  Ch.  Div. 
210)  shows  that  a  mere  refusal  on  the  part  of  the 
trustee  to  sue  will  not  suffice.]  All  the  autho- 
rities cited  on  behalf  of  the  defendants  were 
decided  under  the  old  practice,  when  an  objection 
was  liable  to  be  raised  on  the  frronnd  of  multi- 
&rioQsness.  The  gronnd  of  multifariousness, 
however,  has  ceased  to  be  a  valid  objection  by 
the  express  enactment  of  the  Judicature  Act : 

Cott  r.  Barler  ;  Barker  v.  Com,  85  L.  T.  Bep.  N.  S. 
622,685  ;  8  Ch.  Dir.  858; 

Judicatnze  Aot  1878,  >.  84,  sahnnat.  7; 

BoIm  of  Court  18B8,  Order  XTI.,rr.4,5;  Oxder 
XVm.,  r.  8. 

Here  there  is  something  more  than  a  mere 
refusal  ellnded  to  by  Hut,  V.C.  in  Yeaiman  t. 
Yeatman  (uhi  8uv.).  Here  Hammond  is  impli- 
cated in  a  breacn  of  trust  with  respect  to  some 
fund,  althongh  it  is  not  the  aamn  breach,  and 
clearly  there  are  special  circumstances  within 
Yeatman  v.  Yeatman  (ubi  aup.).  [Kat,  J. — The 
difficnity  is,  that  Hammond  cannot  give  a  receipt 
for  the  money.]  They  referred  also  to 
P«rry  t.  Knott,  5  BeaT.  298. 

Marten  in  reply. — ^The  case  of  Cox  t.  Barker 
{ubi  sup.)  does  not  make  any  alteration  in  the 
case.  Ab  regards  multifarionsnefis,  there  is 
the  case  of  BtirataU  v.  Beyfue  (50  L.  T.  Rep.  N.  8. 
542 ;  26  Ch.  Div.  35).  The  decision  of  Turner, 
V.C.  in  Travie  T.  MUne  (ubi  sup.)  was  approved 
by  Lord  Selbome  in  Beningfield  r.  Baactar  (u&i 
jap.). 

Kat,  J.  (after  having  inquired  of  the  plaintifTs 
counsel  whether  the  plaintiff  would  be  willing 
to  amend  by  making  ail  the  other  eeatuie  que 
truet  defendants  to  the  action,  and  having 
received  an  answer  in  the  afiirmative,  proceeded 
as  follows) : — I  consider  it  to  be  quite  settled  that 
a  mere  refusal  to  sne  on  the  part  of  a  trustee 
does  not  entitle  a  CMfui^ue  frtw  tosoe  in  his  own 
name.  Ilie  law  on  this  subject  is  stated  very 
plahily  by  James,  L.J.  in  akarpe  t.  San  Patuo 
SraziUoM  Bailtoatj  Company  (29  !«.  T.  Rep.  N.  S. 
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9;  L.  Bep.  8  Ch.  App.  597,  610),  where  he 
referred  to  the  practice  thus :  '*  I  had  lately 
occasion  to  consider  that  question,  and  I  came  to 
the  concluaiou,  very  clearly,  that  a  person  in* 
terested  in  an  estate,  or  a  trust  fund,  could  not 
sue  a  debtor  to  that  trust  fund,  or  sue  for  that 
trust  fund,  merely  on  the  alte^tion  that  the 
trustee  would  not  sue ;  but  that  if  there  was  any 
difficulty  of  that  kind,  if  the  trustee  would  not 
take  the  proper  steps  to  enforce  the  claim,  the 
remedy  of  the  ce^ui  qtte  truet  was  to  file  his  bill 
against  the  trustee  for  the  execution  of  the  trust, 
or  for  the  realisation  of  the  trust  fund,  and  then 
to  obtun  the  proper  order  for  nsing  the  trustee's 
name,  or  for  obtwning  a  receiver  to  ose  the 
tmstee's  name,  who  would,  on  behalf  of  the  whole 
estate,  institute  the  proper  action,  or  the  premier 
suit,  in  this  court.  That  view  I  still  adhere  to, 
and  I  eay  it  would  be  monstrous  to  hold  tiut 
wherever  there  is  a  fund  payable  to  trustees  for 
the  purpose  of  distribution  amongst  a  great 
number  of  persons,  ever^  one  of  those  persona 
could  file  a  separate  bill  m  equity,  merely  on  the 
allegation  that  the  trustees  would  not  sue."  It  is 
not  necessary  to  cite  a  number  of  authorities  on 
the  point ;  but  I  may  refer  to  the  case  of  Yea^mMH 
V.  Yeatnuin  (37  L.  T.  Rep.  N.  S.  374  ;  7  Ch.  Div. 
210),  which  was  decided  in  1877,  after  the  passing 
of  tiie  Judicature  Act.  There  Hall,  V.C.  very 
distinctly  held  that  a  mere  refusal  by  a  legal 
personal  representative  to  sne  for  the  rerovery 
of  outstanding  assets  would  not,  in  the  ^nence 
of  special  circnmatances,  justify  a  reaidnaiy 
legatee,  or  next  of  kin,  In  suing  the  leigal  per- 
sonal representative  and  the  alleged  debtor  to  the 
estate.  In  that  case,  however,  tnere  were  special 
circumstances,  and  at  the  end  of  his  judgment 
the  learned  Vice- Chancellor  said:  "Notwith- 
standing the  view  I  have  taken  of  this  case,  with 
reference  to  the  right  to  sue,  my  impression 
rather  is  that  it  would  be  a  corrcK^  holding  to 
say  that  if  the  circumstances  of  any  given  case 
are  such  that  upon  an  inquiry  directed  as  to 
whether  any,  and  what  proceedings  should  be 
taken,  the  court  upon  the  materials  before  it 
would  come  to  the  conclusion  that  it  was  a  proper 
case  for  proceedings  to  be  taken,  although  not 
necessarily  and  absolutely  certain  that  thej  would 
be  successful,  there  it  would  be  a  proper  case  to 
allow  a  party  to  sue  in  his  own  name.  I  do  not 
mean  to  say  that  this  would  necessarily  apply, 
supposing  the  execntors,  in  a  bond  fide  exercise  (rf 
their  discretion,  had  before  come  to  a  settlement 
of  account,  and  had  settled  with  the  parties  songht 
to  be  made  liable.  I  only  mean  tnat  ordinarily 
that  miffht  form  a  Cair  test,  as  to  whether  a  party 
should  be  allowed  to  institute  such  a  suit  after  a 
refusal  by  the  representatives  to  sne."  Then 
besides  those  coses  there  is  the  very  well-known 
decision  by  Turner,  V.C.  in  Travie  v.  MUne  (9 
Hare,  141, 149),  where  he  states  the  doctrine  thus  : 
He  is  dealing  with  the  case  of  suits  by  parties 
beneficially  interested  in  the  estate  of  a  deceased 
partner  against  his  executors  and  the  surviving 
partners :  "  It  may  be  useful,  however,"  he  eays, 
"to  observe  that,  nptm  an  examination  of  the 
authorities,  I  believe  it  will  be  found  that  there 
is  no  instance  d  such  a  suit  being  maintained  in 
the  absence  of  special  circnmstances,  and  that 
collusion  is  clearly  not  the  onlygronnd  on  which 
such  a  bill  can  be  stmprnted.  The  cases,  I  think, 
may  feirly  be  «>™irfered,  to^  jo^t^^^^ 
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that  such  a  bill  may  he  enpported  in  all  cases 
where  the  relation  between  the  exeontors  and  the 
surviving  partners  is  sach  as  to  present  a  sub- 
stantial impediment  to  the  prosecution  bj  the 
exeontors  oi  the  rights  of  the  parties  interested 
in  the  estate  against  the  snrTinng  partners.  In 
the  present  case  I  entertain  no  doubt  that  the 
special  eircnmstances  are  sufficient  to  maintain 
the  bill."  That  decision  was  recognised  and 
approved  by  tte  late  Lord  Chancellor  {Lord 
^Ibome)  in  Beningfield  v.  Baxter  (56  L.  T.  Rep. 
N.  S.  127  ;  12  App.  Cas.  167,178),  where  an  action 
was  brought  by  a  person  beneflcially  interested  in 
the  estate  of  a  deceased  partner,  claimiug  to  set 
aside  a  purchase  by  the  executor  from  the  co- 
partners for  his  own  benefit.  In  that  case  it  was 
held  that  the  action  might  be  maintained.  Lord 
Selbome  says :  "  When  an  executor  cannot  sue 
beoause  his  own  acts  and  conduct  with  reference 
to  the  testator's  estate  are  impeached,  relief, 
which  (as  against  a  stranger)  could  be  Rought 
by  the  execntor  alone,  may  be  obtained  at  the 
suit  of  a  party  beneficially  interested  in  the 
proper  performance  of  his  dnty ; "  and  he  then 
refers  to  Travis  v.  Milne  (;ubi  mp.).  There- 
fore, in  this  case,  I  have  first  to  see  whether 
there  are  real  grounds  for  the  trustee  not  suing. 
I  have  to  ascertain  whether  there  has  been  simply 
»  refusal  on  his  part,  or  whether  it  is  a  case  in 
which  the  circumstances  are  such  as  to  render  it 
an  inconvenient  or  ineffectual  course  that  he 
should  sue.  Now  the  facts,  as  stated  hy  the 
statement  of  claim,  are  these:  George  scorer 
made  a  will  bequeathing  certain  legacies  and 
appointing  executors  and  trustees.  The  state- 
ment of  claim  then  states  that  they  got  in  the 
estate,  and  then  it  states  that  they  made  an 
advance  to  John  James  Mcldrum,  and  that  John 
James  Meldrum  executed  a  settlement  of  the  sum 
of  80007.  I  should  observe  that  it  is  stated  that 
this  settlement  was  executed  at  the  instance  of 
the  executors  and  trustees.  Subsequently  to  the 
execution  of  the  settlement,  and  notwithstanding 
the  settlement,  the  executors  and  trustees,  in  the 
year  1881,  paid  t  he  whole  of  the  residue  of  the 
lega«7  belonging  to  John  James  Meldrum,  viz., 
the  sum  of  80007.  to  Edmund  Thomas  Brnff,  one 
of  the  trustees  of  the  settlement,  upon  his  sole 
receipt.  No  part  of  the  80(X)/.  so  received  by 
Sdmnnd  Thomas  Brnff  was  ever  inreated  in 
acoordauce  with  the  trusts  declared  by  the  settle- 
ment, but  he  applied  the  money  to  his  own 
use.  He  afterwards  absconded  and  has  since 
been  adjudicated  a  bankrupt.  His  trustee  in 
bankruptcy  is  one  of  the  defendants  to  this 
action.  Then,  as  to  Jacob  Davy  Hammond,  the 
other  trustee  of  the  settlement,  it  is  stated  that 
shortly  after  the  payment  to  Edmund  Thomas 
Brnff  of  the  8000Z.  he  became  aware  that  the  same 
had  been  so  paid,  and  that  notwithstanding  such 
knowledge,  he  negligently  permitted  the  same  to 
remain  in  the  hands  of  Edmund  Thomas  BrufE  for 
over  four  years,  and  took  no  steps  to  have  the 
same  invested  or  secured.  Then,  in  the  twelfth 
paragraph  of  the  statement  of  claim,  the  plaintiff 
submits  that,  under  these  circumstances,  the 
defendants  Alfred  Scorer,  Frederick  Scorer,  and 
John  Oakley  had  made  no  valid  payment  of  the 
90001.  part  of  the  legacy,  and  that  the  estate  of 
George  Scorer  is  etill  liable  for  the  same ;  and 
tlwt  in  case  it  shall  appear  that  there  are  no 
assets  in  the  hands  of  Al&ed  Scorer,  Frederick 
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Scorer,  and  John  J.  Oakley,  as  sach  executors, 
available  for  the  payment  thereof,  then  that  thor 
and  the  defendants  Jacob  D.  Hammond  ana 
Edward  T.  Bruff  are  jointly  and  severally  liaUe 
to  make  good  the  80001.  I  have  to  determine 
whether  this  is  a  case  in  which  the  plaintiff  can  sne 
the  executors  and  trustees  of  George  Scorer  aswell 
as  Bruff  and  Hammond.  It  is  said  that,  having 
regard  to  rnle  5  of  Order  XVI.  of  the  Bules  of 
Court  1883,  it  is  not  necessary  that  every  defen- 
dant should  be  interested  in  all  the  relief  claimed. 
That  rule  provides  that,  "  It  shall  not  bo  necessaiy 
that  every  defendant  shall  be  interested  as  to  all 
the  relief  prayed  for,  or  as  to  every  cause  of  action 
included  in  any  proceeding  against  him ;  bat  the 
court  or  judge  may  make  such  order  as  may 
appew  just  to  prevent  any  defendant  from  brang 
embarrassed  or  put  to  expense  by  being  required 
to  attend  any  proceedings  in  which  he  may  have 
no  interest."  No  doubt  since  the  Judicature  Act 
came  into  operation  any  objection  on  the  ^rrand 
of  multifariousness  would  not  be  avalid  objectioa. 
But  the  question  really  is,  whether  there  is  in  this 
case  a  sufficient  obstacle  to  the  plaintiff  suing 
the  executors  and  trustees  of  George  Scorer.  I 
adopt  the  view  which  is  suggested  in  the  case 
which  I  have  already  referred  to  of  Yeatman  v. 
Yeatman  (ubi  sup.).  Using  the  language  of  Hall, 
V.C. :  "  If  upon  an  inquiry  directed  as  to  whether 
any  and  what  proceedings  should  be  t^en,  the 
court  upon  the  materials  before  it  would  come  to 
the  conclusion  that  it  was  a  proper  case  for  pro- 
ceedings to  be  t^en,  although  not  necessarily  and 
abBolntdy  certain  that  they  would  he  successfol^ 
there  it  would  be  a  proper  case  to  allow  a  party  to 
sue  in  his  own  namo."  In  my  opinion  the  circum- 
stances here  are  special  enough  for  me  to  say  that 
this  is  a  case  in  which  it  is  quite  proper  that  the 
plaintiff  should  sue  in  his  own  name.  Bat  I  must 
guard  f^^inst  a  multitude  of  actions  being  brought 
against  the  defendants.  I  must  take  care  that 
they  are  not  sued  by  all  the  eestuis  que  trust  one 
after  another.  Accordingly,  it  seema  to  me  right 
that  all  the  other  cestuia  gue  truat  should  be  made 
defendants  to  this  action.  At  present  the  actim 
is  not  in  a  proper  form.  But  the  plaintiff  is,  I  am 
informed,  willing  to  amend  by  bringing  the  other 
ceaiuis  que  trust  in  and  making  them  oefendantfl. 
The  order  I  shall  make  will  therefore  be,  that  on 
the  plaintiff  undertaking  to  amend  within  a  week 
hy  making  all  the  other  eesinig  que  trutt  parties  to 
the  action,  this  application  will  not  be  granted. 
I  thin^,  however,  tiiat  the  plaintiff  was  wrong,  and 
that  he  ought  to  pay  the  applicants*  costs  of  the 
application.  If  not  so  amended  within  a  we^ 
the  action  will  be  dismissed  against  the  ap[dicants 
with  costs. 

Solicitors  for  the  {daintiff,  Cave,  Oox,  Care,  and 

Lafone. 

Solicitors  for  the  defendants,  O.  H.  K.  and  G.  A. 
Fi$her. 
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IWJoy,  Feb.  1. 
(Before  GHrrrT,  J.) 
3U  LuxGiNNica  Co&L  Cohfan\.  (a) 
Company  —  Winding-up  —  General  lien  —  Com- 
fonit*  Act  1862  (25  >  26  Viet,  c  89),  s.  153. 

'  In  1876  on  agreement  wu  enterMi  into  behoeen  the 
L.  Coal  Comptmy  and  the  G.  W.  J&aUway  Com- 
pany, hy  vhick  eoalt  eonaigned  hy  the  coal  com- 
pany were  earned  to  a  "  ledger  account,"  one 
conation  of  which  ipoa,  that  the  goods  and 
waggons  hefonging  to  or  sent  by  the  person  having 
a  ledger  account  should  be  subject  to  a  general 
Hen  in  favour  of  the  railway  company  for  all 
moneys  due  to  them,  ^e.  from  such  person  on  any 
account,  such  lien  to  take  efeet  immediately  after 
the  failure  of  payment  on  demand  of  any  sums 
appearing  to  be  due  on  the  ledger  account ;  "  in 
ease  of  bankruptcy,  insolvency,  or  stoppage  of 
payment,  such  lien  to  take  effect  immediately  for 
any  sum  appearing  due  in  the  boohs  of  the  com- 
pany,"  toith  a  right  to  sell  such  goods  and  waggons, 
and  out  of  the  proceeds  to  retain  the  sums  due. 
The  coal  conmany  became  ineolrentt  and  on  the 
16th  Dec.  1885  a  ^tition  teat  presented  for  wind- 
ing-up,  and  in  P^.  1886  an  order  to  toind-up 
tea*  made,  and  on  the  20th  Jan.  following  a  prO' 
visional  liquidator  was  appointed.  When  the 
petUion  was  presented  Hie  coal  eontpany  was 
indebted  to  the  raibeay  company  in  retq^ect  of 
charges  for  freight.  Of  the  fifteen  tcaggons  in  use 
by  tne  coal  company,  and  employed  in  carnjhig 
coal  overthe  railway  company's  line,  nine  had  been 
received  by  the  railway  company  prior  to  presenta- 
tion of  the  winding-up  petition  and  Jiadbeen  de- 
iained  hy  them  ever  since;  four  in  the  possession 
of  the  railway  company  when  thepetition  was  pre- 
mented  had  travelled  up  and  down  the  line  since, 
hut  returned  into  the  possession  of  the  railway 
eompany  before  the  date  of  tJtewinAing-iw  order  ; 
two  did  not  come  into  the  possession  of  the  rail- 
vay  company  until  between  the  jnvsentaiion  of 
the  petition  and  the  winding-up  omei: 

The  liquidator  claimed  delivery  up  by  the  railway 
company  ofthefi^eenicaggons  which  the  company 
datmed  to  retain  in  aatief action  of  the  general 
lien  under  the  agreement. 

Seld,  that  thelien  givento  the  railway  company  hy 
the  agreement,  which  was  made  for  the  ordinary 
purposes  of  the  coal  company's  business,  was  good 
and  valid,  and  took  effect  upon  the  insolvency  of 
that  company,  and  had  not  been  di^laeed  by 
anything  that  had  iaJeen  place  in  tho  irtnding-vp 
proceedtn^s. 

Wiltehire  Iron  Company  v.  Great  "Western  Hall- 
way Company  (23  L.  T.  Rep.  X.  B.  f)t>6 ;  L.  Itep. 
6  Q.  B.  101)  not  followed. 

This  was  an  adjourned  summons  taken  out  on 
behalf  of  the  official  liquidator  of  the  Llangenncch 
Coal  Company,  that  toe  Great  Western  Railway 
Cranpamr  migfai.  be  ordered  to  deliver  up  posses- 
Bioa  of  fifteen  wagons  foimerlr  the  property  of 
the  BrifcisfaAVagKon  Company  Xiimited,  or  in  the 
alternatiTe  that  the  applicant  mif^hc  bo  at  liberty 
to  take  proceedings  against  tho  company  to 
recover  possession  of  the  waggons. 

Early  in  1876  the  Llangennech  Coal  C*ompany 
entered  into  a  "  ledger  account "  with  the  Cxreat 
Western  Railway  Company.  By  this  agreement, 
which  bore  date  the  6th  Jan.  lH"ti,  three  of  the 
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directors  of  the  Llanorainech  Goal  Gompany 
inuruiteed  and  a^eed  that,  on  condition  ox  the 
Great  Weatom  Ilailway  Comiwny  opening  a 
credit  account  with  the  aforesaid  coal  compu^ 
on  the  terms  thereunto  annexed,  they  would  be 
personallT  responsible  for  payment  of  the  amount 
standing  between  them  at  thie  end  of  each  month, 
and  would  pay  the  sum  on  demand  in  ease  of 
default  by  tne  coal  company.  The  eighth  condi- 
tion of  the  annexed  terms  was  as  follows : 

Hie  goods  and  wMgons  belonging  to  or  sentbT'anT 
person  Daving  a  ledgor  aoooant  shall  be  snbieot  to  a 
general  lien  in  faTonr  of  the  oompony  (G.W.B.)  for  all 
moaejK  due  to  the  compan;  from  aaoh  person  on  any 
Btooont,  Hnoh  lien  to  talce  effect  immediately  after  pay- 
ment of  any  sanu  which  appeared  on  the  ledger  auoonnt 
has  been  demanded  from  tiie  person  having  the  ledger 
aoooant,  if  soeh  payment  has  not  been  made.  In  oaae 
of  baiiIcrapto7)  insolvency,  or  stoppage  of  payment,  sooh 
lien  to  tsjce  ^eot  immediately  for  any  som  anpearing 
dne  in  the  books  of  the  company.  And  after  such  lien 
hu  taken  effect  the  company  may  give  notice  to  the 
person  whose  goods  or  waggons  snoh  lien  affects  that 
they  intend  to  sell  nch  goods  or  waggons  after  the 
expiration  of  fonrteen  days,  and  may  then  sell  snch 
goodfl  or  waggons,  and  ont  of  the  proceeds  arising  from 
SDch  sale  may  retain  the  same  doe  to  them  as  aforesaid, 
and  all  charges  and  expenses  of  sacb  sale  and  detention, 
and  may  then  render  uie  snrplos  of  any  of  the  moneys 
arising  nom  anoh  sale  and  such  cX  the  goods  and  waggons 
as  remain  nnsold  to  the  person  entitled  to  them. 

The  coal  company  became  insolvent,  and  on  tho 
16th  Dec.  1885  a  petition  for  winding-up  the  com- 
pany was  presented,  on  which  an  order  was  made 
in  Feb.  188t),  and  on  the  22nd  Jan.  a  pro- 
visional liquidator  was  appointed.  At  the  date 
of  the  presentation  of  the  petition  to  wind-up.  the 
coal  company  held  iipnn  hire  from  the  Sheffield 
"Waggon  Company  fifteen  waggons  for  a  term  of 
seven  years  from  the  25th  Jan,  1879,  subject  to 
the  terms  embodied  in  a  memorandum  of  agree- 
ment of  the  12th  Feb.  187R.  All  of  these  fifteen 
waggons,  which  were  employed  to  carry  coal  on 
tho  Groat  Western  Railway  Company's  line,  were 
in  the  possesaioa  of  tho  railway  company  at  tho 
date  of  the  winding-up  order,  and*  had  been 
detained  by  them  as  security  for  a  sum  of  465f. 
due  to  them  on  their  freight  account. 

Nine  of  the  fifteen  waggons  bad  been  removed 
by  tho  railwav  compan^^  before  the  date  of  the 
presentation  oi  the  wmdiug^up  petition,  and  these 
continued  up  to  the  present  time  in  the  posses- 
sion of  the  railway  company,  not  having  been 
returned  to  the  ccwl  company  or  placed  on  their 
sidings.  Four,  which  were  in  the  possession  of  the 
company  at  that  date,  bad  travelled  np  and  down 
the  Ime  since,  bat  returned  into  the  possession  of  the 
railway  company,  where  they  had  since  remained  ; 
the  remaining  two  did  not  come  into  the  posses- 
sion of  the  railway  company  until  after  the 
presentation  of  the  petition,  but  before  the 
winding-up  order. 

The  present  summons  was  taken  out  by  the 
liquidator  to  try  the  right  of  the  railway  com- 
pany to  retain  the  fifteen  waggons  in  satisfaction 
of  the  lien  which  they  claimed  under  the  8th 
condition  of  the  ledger  agreement  of  January 
1876. 

It  also  appeared  that  the  Brit  ish  "Waggon  Com- 
pany, who  had  on  the  23rd  Dec.  1885  purchased 
from  the  Sheffield  Waggon  Company  tiietr 
interest  in  tho  waggons,  and  underthe  agreement 
of  Feb.  187D,  applied  in  chambers  for  leave 
to  seize  the  waggons  ^in^.sa|jsf@^^c^[<Jebt 
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■dae  under  tho  agreement  of  Feb.  1879.  The 
liquidator  had  entered  into  an  amuicement  to 

Sy^  the  British  Waggon  Company  SOW.  in  satis- 
:tion  of  their  clainii,  and  this  arrangement  was 
»gre©d  to  by  the  Great  Western  B^way  Com- 
pany on  the  terms  of  their  retaining  the  waggons 

Cding  the  settlement  o£  the  qnestion  ftf  ta«r 
thereon. 

Bomer,  Q.C.  and  Aakton  Crou,  tor  the  snmmons. 
«ited 

^f<«  Bartur^  51 L.  T.  Rep.  S.  8. 811 ;  96  Ch.  Dir. 

^wrUMaekay,  S8  Zi.  T.  Bep.  N.  8.  88B;  L.  Bep. 

8  Ch.  App.  643 ; 
Bankroptov  Act  1840,  eg.  136, 1S3; 
Deaoon^B  Bnnkniptoy,  by  lAsgley,  p.  605 ; 
Jndioatare  Act  1B75,  s.  10  ; 

Jbmv  fif«el  and  Iron  Company  t.  IToylor,  61  L.  T. 

Bep.N.  S.  637;  OApp.  Cm.  «M; 
R»  The  THortMald  Iron  and  Btnl  Oomvawu,  14 

L.  T.  Bep.  N.  8.  695. 

AtquUh,  for  the  Great  Western  Railway  Com- 
pany, referred  to 

Re  Count  D'Epineuil,  46  L.  T.  Bep.  N.  S.  409 ; 
20  Ch.  DiT.  217  ; 

parte  Great  Wett«m  Batlway  Company,  IB  L.  T. 
Bea.  N.  S.  196 ;  28  Ch.  Dir.  470 ; 
WiUmin  Iron  CMUMMy  t.  Great  Wttttm  RaHw^ 
Company,  28  L.     Bep.  N.  8. 666 ;  L.  Bep.  6  Q.  B. 
101. 

Romer  replied. 

CuiTTY,  S  —This  chiira  is  made  by  the  Great 
ATestem  Railway  Company  nnder  on  agreement 
which  at  first  was  said  not  to  be  the  agreement  of 
the  company  nnder  the  winding^ni) ;  bat  that  point 
was  after  some  little  considOTation  deliberately 
■abandoned,  and  the  Llimgennech  Company,  the 
-company  under  winding-up,  is  bound  by  the  terms 
•of  the  document.  It  is  an  agreement  under  which 
the  Great  Western  Railway  Companv  agree  to 
carry  and  frive  np  certain  rights.  Tney  might 
have  demanded  prepayment  and  declined  to  accept 
the  goods  without  payment  in  advance.  Then 
they  cou]4  have  refused  to  deliver  goods  which 
they  had  carried  without  a  payment  on  delivery. 
Those  rights  ihey  have  surrendered  by  this 
Agreement,  and  they  have  taken  in  lieu  of  it  the 
stijjulation  contained  in  clause  8,  which  is  the 
one  upon  which  the  contest  mainly  arises.  The 
effect  of  clause  8,  to  pat  »  in  general  terms, 
vs  that  it  first  creates  in  favour  of  the  rail- 
way company  a  general  lien.  Now  the  rait- 
way  company  womd  have  in  no  sense  a  general 
lien  by  nrtne  of  the  common  law ;  but  it  would 
1>e  a  strange  proposition  to  argue  in  a  court 
of  justice  at  the  present  day  that  a  railway 
company  under  these  circumstances  could  not 
agree  tbat  it  should  have,  and  that  the  coal  com- 
pany should  agree  that  the  railway  company 
should  have,  the  general  lien.  There  are  many 
general  liens  which  exist  at  common  law  by  virtue 
•of  the  custom  of  the  trade ;  many  of  them  are 
well  known  ;  it  is  competent  to  parties  to  give  a 
■general  lien,  and  there  is  nothing  in  the  law 
adverse  to  it.  [His  Lordship  read  the  clause  and 
'Continued:]  Now  the  facts  appear  to  be  these: 
The  railway  company  claim  the  lien  in  respect  of 
fifteen  waggons,  all  of  which  were  in  the  posses- 
flion  of  the  railway  company  at  the  time  vnen  the 
'4irder  to  wind-up  was  made  in  Feb.  1886.  Of 
the  fifteen  waggons  nine  were  in  the  possession 
-of  the  company  at  the  time  of  the  commencement 
of  the  winding<np  (that  is,  at  the  date  of  the 


presentation  of  the  petition  in  Dec  188&). 
Of  the  fifteen  six  have  to  be  specially  mentioned. 
Four  of  these  six  were  in  the  poesessicn  of  the 
railway  company  at  the  date  of  the  presentation 
of  the  petition,  but  they  appear  to  have  grae 
in  and  out  of  the  posBession  of  the  railway 
company  from  time  to  time :  in  the  result,  how- 
ever, being  in  the  railway  company's  posses- 
sion at  the  time  when  the  order  to  wind-up 
was  made.  The  remaining  two  of  the  six  wero 
not  in  the  possession  of  the  railwsy  company  at 
the  time  when  the  petition  was  jpresented,  but 
came  into  their  {wssession  aoaao  tima  afterwards 
at  a  date  which  is  not  ascertained,  and  were  <rf 
course  as  part  of  the  fifteen  in  the  poBaesBifm  of 
the  railway  company  at  the  date  of  the  winding 
np  order.  Xow,  in  r^rd  to  the  nine  waggons,  it 
appesrs  to  me  that  the  railway  company  are 
clearly  entitled  to  the  benefit  of  the  generaJ  lien. 
The  coal  company  were  in  difficulties  before  the 
presentation  of  the  petition.  They  were  in 
pecuniary  embarrassment,  and  the  sheriff  was  in 
possession,  from  which  it  appears  plain  that  th^ 
had  stopped  payment  withm  the  meaning  of  this 
clause,  and  the  state  of  their  business  was  such 
that  the  company  could  not  be  continaed.  An 
application  was  made  to  me  in  the  interval 
between  the  petition  and  the  order  for  the 
appointment  oi  a  provisional  liquidator,  and  oat 
was  accordingly  appointed,  and  the  order  appoint- 
ing him  ^re  nim  power  to  borrow  money  ai^ 
to  maintam  the  colliery  as  a  going  concern,  and 
gave  him,  though  limiting  hu  power*  power  to 
manage  the  colliery  and  to  pay  wages.  It  is  deir, 
therefore,  this  being  a  colliery  company,  the 
liquidator  b^g  thus  appointed,  the  order  bebig 
dated  the  21st  Jan.  1886,  that  he  was  empowered 
to  carry  on  such  business  as  the  company  could 
carry  on  the  colliery,  and  amongst  other  things 
he  could  have  sent  the  waggons  on  the  railway  as 
part  of  the  business.  Here  there  is  some  little 
obscurity  about  the  facts.  As  I  understand  the 
statement  of  the  official  liquidator,  the  liquidator 
thus  provisionally  appointed  could  not  carry  on 
the  business  by  reason  of  want  of  means — funds 
for  so  doing.  He  was  at  liberty  to  borrow,  as  1 
have  said,  a  sum  of  2231.  to  iuaintain  the  colliery 
as  a  going  concern,  and  he  was  at  liberty  also  to, 
and  did,  pay  the  wages,  twd  he  the  colliery 
working  to  some  extent,  but  be  does  not  seem  to 
have  exercised  any  cwitrol  in  n^pud  to  these 
waggons.  I  say  this  because  unquestionably,  with 
reference  to  sect.  153,  if  I  appointed  a  proTisimal 
liquidator  for  the  purposes  of  carrying  on  the  com- 
pany's business,  I  should  consider  it  was  a  matter 
of  course  to  confirm  all  that  he  had  done  ingood 
faithand  in  the  ordinary  course  of  business,  "niere 
is  a  difficulty  in  this  case  caused  by  not  being  ^ile 
to  ascertain  what  he  did  with  regard  to  these 
fifteen  waggons.  I  understand  he  did  nothing- 
Then  it  does  appear  at  first  sight  a  matter  diffi- 
cult to  explain  how  it  was  thai  some  of  the 
waggons  came  into  the  possession  of  the  railway 
company  and  some  got  out  during  this  period.  I 
have  had  great  difficulty  in  ascertaining  what  the 
&ct8  were  in  regard  to  the  waggons  other  thsn 
the  nine.  It  appears  that  these  waggons  did  oone 
on  the  line  and  were  detained  the  Gnat 
Western  Railway  Company  before  the  aippw^ 
ment  of  the  provisioiul  liquidator.  The  going  in 
and  out  took  place  before  that  appomtment 
Now,  with  regard  to  the  lien^  ft/WKWrijtP  bh 
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that  the  lien,  in  the  language  of  clsnae  .8,  took 
dfect  [otD  the  stoppage  of  payment,  and  I  can 
find  iKiUihur  in  the  Conipanies  Act  18^  which 
would  justify  xne  in  aayinjg;  that  I  onght  not  to 
give  eroet  to  the  lien.  It  u  not  a  dispontum  of 
Ute  property  of  the  oompany  made  between  the 
commencement  of  the  winding-np  and  the  order 
for  windinc^np,  beoaose,  acoonung  to  my  view,  the 
dispontion  was  complete.  The  stoppa^  of  the 
<torapany  occurred  before  the  presentation  of  the 
petition,  and  so  I  bold.  If  it  were  right  to  apply 
the  provisions  of  sect.  153  to  such  a  case  as  this, 
it  stands  ontside,  as  I  have  said ;  but  if  on  the 
facte  any  view  could  be  taken  which  would  bring 
it  in,  it  spears  to  roe  it  would  be  right  to  hol^ 
and  I  should  hold,  that  the  court  oa^ht  to  confirm 
it.  With  regard  to  the  remaining  six  waggons,  I 
think  the  antecedent  agreement  also  took  effect 
from  the  stoppage,  and  the  property  in  the 
waggons  which  afterwards  came  into  the  posses* 
situ  of  the  railway  company  was  of  course  not 
displaced  by  anything  in  the  winding-up,  and  I 
think  in  tbe  circamstances  of  the  case  that, 
asBuming  that  the  ri^ht  constmctiim  of  this 
agreement  is  that  the  hen  didnot  take  effect  until 
tEe  stoppage,  and  that  the  waggmis  came  into  the 
possessicm  of  the  railway  company,  as  to  two  of 
them,  after  the  presentation  of  the  petition  ;  still, 
seeing  that  this  is  a  fair  agreement  made  for  the 
ordinary  purposes  of  the  ooal  company's  business, 
and  does  not  aim  at  obtaining  undue  preference 
of  any  sort  for  the  railway  company  against  the 
other  creditors,  it  appears  to  me  thab  I  ought  to 
apply  the  provision  to  so  many  of  the  waggons 
as  on  the  facts  fell  within  the  scope  of  sect.  153, 
and  ^lat  I  ought,  in  the  ezeraise  of  the  discretion 
vested  in  me  by  that  section,  to  order  that  the 
disposititm  shall  be  effectual.  The  general  lien  is 
created  by  the  agrennent,  hut  the  agreement  says 
that  it  is  not  to  take  effect  until  certain  things 
have  happened.  The  waggons  that  I  am  now 
dealing  with  are  waggons  which  oame  into  the 
poBSOBsion  of  the  railway  company  after  the  com* 
mencement  of  the  windmK^up!.  It  appears  to  me 
that  it  would  be  right,  as  aU  this  was  done  &om£ 
fide,  to  allow  the  railway  company's  lien  so  far  aa 
it  may  be  avmded  by  the  terms  of  sect.  153,  which 
section  is  subject  to  the  qualification  that  the 
court  has  the  power  to  confirm  it.  The  result  is, 
that  the  railway  company's  daim  is  good. 
Solicitors :  A.  White ;  B.  R.  Ndton. 


Saturday,  Jan  22. 
(Before  NosTH,  J.) 
Be  Odtut  AasuBAKCz  Societt  Limitxd.  (a) 

Company  —  Memoval  from  remitter  —  Poioer  to 
rettore — Carrying  on  <d  buntMst — Oonvpamst 
Act  1880  (43  Viet.  e.  19),  s.  7,  $uh-aect.  5. 

The  eowrt  luu  power  under  the  Companiee  Act 
1880,  «.  7,  euE-»eet.  6,  to  order  the  name  of  a 
company  w&teft  hoe  been  gtrueh  cjf  the  regiMter 
to  M  reelored  thoreto,  although,  at  the  time  of  the 
$triking  cjff^  the  company  is  only  carrying  on 
Imeineeaforthepurpoeeeof  a  voluntary  icinMng' 
«P- 

Ii  Mardt  1879  the  Outlay  Assurance  Society 
Limited,  wfaidi  was  a  company  restored  under 
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the  Companies  Acts,  passed  an  extraordinary 
rraolution  for  a  volnntaty  winding-up. 

This  resolntion  was  not  registered,  and  the 
Begistrar  of  Joint  Stock  Companies  bad  no  notice 
of  uie  winding-np. 

After  the  commencement  of  the  winding-np 
the  offices  of  the  oompany  were  moved,  but  no 
notioe  of  the  change  of  address  was  sent  to  the 
registrar  as  required  by  the  Companies  Act  1862, 
sect.  40. 

In  May  1666  the  registrar  struck  the  name  of 
the  company  off  the  register,  as  no  retnms  had 
been  made  oy  it  as  required  by  the  Companies 
Act  1862,  sect.  26. 

Owin^  to  the  change  of  the  company's  offices 
the  liquidator  did  not  receive  the  notices  sent  to 
him  by  the  registrar  under  the  Companies  Act 
1880,  sect.  7. 

The  liquidation  of  the  company  was  still  pro- 
ceeding in  May  1886  when  its  name  was  struck 
off  the  register.  At  that  time  the  company  was 
only  carrymg  on  bosiuess  for  the  purpose  of  the 
windin^p. 

In  Iwl  the  liquidator  commenced  an  action 
against  one  of  the  principal  debtors  of  the 
company. 

This  action  came  on  for  trial  in  Aug.  1886,  and 
was  settled  upon  the  defendant  agreeing  to  pay 
the  amount  due  from  him,  but,  upon  sub8«]uently 
discovering  that  the  name  of  the  company  had 
been  struck  off  the  register,  he  refused  to  pay 
unless  its  name  were  restored. 

The  liquidator  presented  a  petition  to  have  the 
name  of  the  oompany  restorca  to  the  register  of 
joint-stock  companies. 

W.  Leigh  Bernard  for  the  petition.— The  cnm- 
pany  was  only  carrying  on  business  for  the  pur- 
pose of  the  winding-up  when  it  was  struck  off  the 
register,  hut  that  is  sufficient  under  the  Com- 
panies Act  1880  (sect.  7,  sub-sect.  5}  to  give  the 
court  jurisdiction  to  reinstate  its  name  on  the 
register. 

Ingle  Joyce,  for  the  Registrar  of  Joint  Stock 
Companies,  referred  to  the  form  of  order  in 
Chaawyck  Healey's  Company  Law,  form  314. 

^ORTH,  J. — I  do  not  see  why  I  should  not  make 
the  order  asked  for.  I  think  sub-sect.  5  of 
sect.  7  of  the  Companies  Act  1880  applies, 
although  the  compuiy  at  the  time  its  name  was 
struck  off  the  register  was  carrying  on  business 
only  for  the  purposes  of  the  winding-up.  The 
order  will  be  in  form  314  in  Chadwyck  Realey's 
Company  Law. 

Solicitors:  J.  Wetteottj  Solicitor  to  the  Board 
of  Traie. 


Tuesday,  Feb.  8. 
(Before  NoBTH,  J.) 
Be  Hahris,  Fowell,  and  (3ooi>ale.  (a) 
SollcUors — Sale  of  land — Goste — Solidtora'  Bemn- 
nerationAct  1881  (44  ^46  Viet.  e.  4*)— General 
Order,  Aug.  1882.  dauaee  2  artd  4,  sehed.  I, 
part  1,  r.  11 — Commieaion  to  "  auctioneer  or 
estate  ur  other  agent " — "  Deducing  title." 
An  agreement  for  sale  qf  certain  leaaehold  property 
ioa$  entered  into,  tohereby  the  purchzeert,  who 
were  a  public  body,  agreed  to  pay  the  vendor't 
aolicitora'  preliminary  eoeie,  and  alao  Ae  coete 
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o/  title  and  eonveycmce,  and  the  feet  of  the 
vendof'B  turvfiyor. 

A  surveyor  vxu  employed,  who,  according  to  the 
vendor*t  $olicUora  statement,  merely  valued  the 
property,  though  it  woe  alleged  by  the  purehaaere 
that  he  also  negotiated  the  price.  The  purchasers, 
who  had  become  oumers  of  the  reversion,  did  not 
require  any  abstract  or  copy  of  the  vendor's 
lease  to  be  furnished  to  them  on  being  informed 
ha  tJie  vendor's  solicitors  that  the  title  consisted  of 
the  lease  only.  The  purchase  teas  completed,  and 
the  purchasers  paid  the  fee  of  the  vendor's  sur- 
veyor. The  vendor's  solicitors  tent  in  a  hill  of 
coats  to  the  purchasers  consisting  of  two  it^ms 
onhf,  tlie  first  being  the  charge  allowed  by  the 
scal^  in  sched.  1,  part  1,  of  the  Generai  Order  to 
the  Solicitors'  Remuneration  Act  1881,  for  nego- 
tiating a  sale  by  private  contract,  and  the  second 
being  the  eharga  allotoed  by  the  same  schedule 
for  deducing  iitle  to  leasehold  properly  and 
penuiitg  and  completing  conveyance.  Upon 
iasMtion  the  tasting  master  held  that  fhe  vendor's 
solicitors  wsre  not  entitled  to  costs  calculated 
upon  the  scale  in  sched.  1,  part  1,  but  io  costs 
eaieiiUUed  under  sched.  2  only. 

Held,  upon  s^vmmons  to  review  taxation,  that  the 
solicitors  were  not  entitled  to  the  scale  charge  for 
negotiating  a  sale  by  private  contract,  as  the  sur- 
veyor's fee  was  a  commission  to  "  an  aueiioneer 
or  estate  or  other  agent  "  within  sclied.  1,  part  1, 
r.  11,  of  the  General  Order,  and  that  they  were 
not  entitled  to  the  scale  charge  for  deducing  title 
cmd  perusing  and  completing  conveyance,  as  no 
HUe  vKia  deaveed. 

Ih  Ai^.  1884  the  Commissioners  of  Sewers  for 
the  City  o£  London,  acting  under  tho  powers 
conferred  upon  them  by  57  Geo.  3,  c.  xxix.  (which 
Act  does  not  contain  a  proTision  that  the  vendor's 
<^rges  should  be  paid  by  the  purchaser),  served 
upon  QeoTfie  Sterenson  a  notice  to  treat  in  respect 
of  bis  interest  in  certain  leasehold  bouses,  num- 
bored  98  and  104,  Lower  Thames-street. 

Stevenson  sent  in  a  claim  to  the  commissioners 
for  17,S3il.  in  respect  of  his  interest  in  the  pro- 
perty. The  claim  was  made  in  a  printed  form 
supplied  by  the  commissioners,  and  was  filled  in 
by  Messrs.  Harris,  Poweli,  and  Goodale,  who 
were  Stevenson's  solicitors.  At  tho  foot  of  the 
form  were  printed  the  words  "  Name  and  address 
of  surveyor  or  agent  appointed  to  treat  for  sale  of 
the  property,"  and  opposite  to  this  the  vendor's 
solicitors  wrote,  "  Mr.  Farmer,  of  Debenbam, 
TewBon,  Farmer,  and  Ca" 

By  an  agreement  dated  the  Sth  April  1886.  and 
made  between  George  Stevenson  uid  the  Com- 
misaionerB  of  Sewers,  Sterenson  agreed  to  sell 
the  said  leasehold  houses,  Nos.  08  and  104,  Lower 
Thames-street,  to  tbe  commissioners  for  15,0001. 

The  agreement  contained  tbe  following  clause : 

The  commisBioDflTB  are  to  ps^  the  vendor's  soUciton' 
prelimiiuuT  ooste.  and  also  the  cost  of  title  and  con- 
veyuDce,  snoh  costa  in  case  of  difference  to  be  taxed  in 
the  nBual  way,  and  thev  will  also  nay  the  fee  of  the 
vendor's  Borveyor,  fnich  fee  to  be  settled  and  determined 
by  the  engineer  and  surveyor  to  the  commiasiotieTB. 

Mr.  Farmer  valued  the  property,  but  did  not, 
according  to  the  vendor's  swicitors'  statement, 
negotiate  the  sale.  He  was  paid  by  the  commis- 
sioners a  fee  of  921.  settled  on  a  srale  known  as 
"  Kyde's  Scale  in  Compensation  Cases.** 

The  commissioners  had  at  the  date  of  the  1 


[Chav.  Dir. 


agreement  of  tbe  5th  April  1886  acquired  tbe 
freehold  reversion  of  the  property. 

Tbe  only  title  to  the  prop^ty  consisted  of  the 
lease  for  twenty-one  years  from  the  25th  Dec. 
1875  from  Messrs.  Stuart  to  the  vendor  of  tl» 
property,  which  bad  been  granted  on  the  3l8t 
Aug.  1876. 

On  the  5th  April  1886  the  solicitor  for  tbe 
commissionerB  wrote  to  the  Tcodor's  solicitors : 

If  tbe  title  eonnsts  of  anjtluBg  mora  than  ike  lean 
please  let  me  have  ahstEaot,  othsrwiBa  I  shall  mrtieqpira 

one. 

The  vendors  solicitors  replied  tm  the  6th 

April  1886 : 

The  title  oonriBts  of  tiie  lease  only.  Win  yon  reqnise 
a  copy  in  lien  of  abstract? 

The  purchaser's  solicitors  did  not  reply  except 
by  sending  the  draft  assignment  for  perosal.  No 
copy  or  extract  of  tbe  lease  was  supplied  1^  the 
vendor's  solicitors. 

The  purchase  was  completed  on  the  12th  May 
1886.  The  vendor's  Rohcitors  sent  in  a  bill  m 
costs  to  the  commissioners,  which  consisted  of  two 
items  only,  viz.,  771.  10«.  for  preliminary  coats, 
being  calculated  on  the  scale  allowed  hj  sched.  1 
to  the  General  Order  of  Aug.  1882  to  the  Solid- 
tors'  Kemnneration  Act  for  negotiating  a  sale  or 
purchase  by  private  contract,  and  S2L  10*.  for 
cost  of  deducing  title  to  leasehold  properrr,  and 
perusing  and  completing  conveyance,  as  ^owed 
by  the  same  schedule. 

This  bill  was  taxed  by  the  taxing  master,  who 
disallowed  the  charges  calculated  upon  tbe  scale 
in  sched.  1,  on  the  gronnd  that  it  was  not 
applicable,  and  held  that  they  most  be  remnne- 
rated  under  the  old  system  as  altered  sched.  2 
of  the  General  Order. 

If  the  vendor's  solicitors  were  not  entitled  to 
the  costs  under  sched.  1  it  appeared  that  their 
costs  made  out  by  items  in  the  usual  way  would 
amount  to  191.  only. 

The  question  as  to  tho  right  to  the  771.  10s. 
turned  upon  rule  11  in  sched.  1,  part  1  of  the 
General  Order.  In  their  objections  to  tazatioa, 
the  solicitors  stated  that  they  had  done  work 
which  entitled  them  to  the  negotiation  fee,  and 
that  the  fee  paid  to  Mr.  Farmer  was  not,  in  &ct, 
a  commission  under  rule  11  of  the  schedule,  and 
was  wholly  in  the  discretion  of  the  purchasers. 

As  to  the  second  item  of  821. 10s.,  the  solicitors 
stated  that  they  had  deduced  such  title  ae  they 
had,  and  answered  the  only  requisition  capable  of 
being  answered. 

In  the  answers  to  objections,  the  taxing  master 
said  the  solicitors  were  not  entitled  to  tbe  scale 
charge  for  negotiating,  as  they  and  their  clients 
employed  a  surveyor,  who  made  full  charges. 

As  to  the  second  objection,  he  said  they  were 
not  entitled  to  the  scale  charge  for  deducing  title, 
&c.,  as  no  title  was  shown  to  the  purchaser. 

A  summons  was  taken  out  to  review  the  taxa- 
tion. !No  evidence  had  been  laid  before  the 
taxing  master  except  the  claim,  the  agreement  to 
purchase,  and  the  Inll  of  costs. 

The  question  as  to  the  right  of  tbe  vendor's 
solicitors  to  the  scale  fee  for  negotiating  a  sale  by 
private  contract  was  argued  first. 

E.  W.  Byrne  for  the  vendor's  solicitors. — ^The 
solicitors  claim,  under  danses  2  and  4  of  the 
General  Order,  to  be  entitled  to  tlje  costs  allowed 
I  by  the  section  in  Bohf^iJjJ^tj^^^egF^*'^- 
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rnlty  arises  under  rule  11.  The  solicitors  claim 
that  thej  negotiated  the  sale,  and  that  they  did 
not  empJoy  an  aaotioneer.  estate,  or  other  agent, 
within  the  mle.  A  Burreyor's  fee  was  paid,  hut 
be  was  not  employed  for  the  purpose  of  nego* 
tiating  the  sale,  but  only  as  a  mere  surveyor  and 
valuer.  The  commissioners  treated  nith  the 
vendor's  solicitors  as  negotiating  the  contract. 
The  meaning  of  the  rule  is,  that  the  scale  is 
excluded  only  where  a  commission  is  paid  for 
negotiating  the  contract,  which  is  altogether  a 
different  thing  from  a  valuation.  The  surveyor 
was  not  in  reality  paid  a  commissiou,  but  a  fee 
merely.  He  does  not  come  within  the  words  "  an 
auctioneer,  or  estate  or  other  agent.'' 

Henderson  for  the  Commissioners  of  Sowers. 
— The  employment  of  tho  surveyor,  to  whom  a 
lar^  fee  was  paid,  deprives  the  solicitors  of  any 
clami  to  the  scale  fee.  Negotiations  were  in  the 
first  instu3ce,  in  fact,  carried  out  through  the 
Burv^or. 
Byrne  replied. 

JfoKTH,  J. — The  Commisaioncrs  of  Sewers 
luider  their  agreement  with  StevcuBon  arc  liable 
to  pay  the  costs  of  the  vendor's  solicitors,  and 
jhej-  have  also  paid  the  fee  of  a  surveyor.  The 
vendor's  solicitors  have  carried  in  a  bill  against 
the  commissiDners,  drawn  on  the  scale  appen^d 
to  the  General  Order  of  Aug.  18^  to  the  Solici- 
Uns'  Bennmeration  Act.  The  commissioners 
have  had  the  bill  taxed,  and  the  taxing  master 
has  held  that  the  scale  is  not  applicable  to  the 
case,  as  a  surveyor's  fee  has  been  paid.  The 
question  turns  entirely  upon  rule  11  of  ached.  1, 
part  1  to  the  General  Order,  which  is  in  the 
following  words : "  The  scale  for  negotiating  shall 
apply  to  cases  where  the  solicitor  of  a  vendor  or 
purchaser  arranges  the  sale  or  purchase,  and 
the  price  and  terms  and  conditions  thereof,  and 
.no  commission  is  paid  by  the  client  to  an 
auctioneer,  or  estate  or  other  agent.''  No  evi- 
dence was  given  before  the  taxing  master,  and  all 
I  know  is  what  aj^ars  from  the  claim,  objection, 
and  nc^.  The  claim  wbich  was  sent  in  by  the 
Tender's  solicitors  contains  in  print  the  words : 
"Kame  and  address  surveyor  appointed  to 
test."  Opposite  to  these  wor^  was  filled  in  Mr. 
'Farmer's  name.  The  bill  of  costs  was  carried  in 
by  the  solicitors  on  the  basis  that  they  were 
entitled  to  the  fee  for  negotiating  the  purchase. 
Mr.  Farmer  was  the  gentleman  named  in  the  claim, 
and  his  fee  was  ascertained  and  paid  by  the  com- 
missioners upon  the  terms  contained  in  Byde's 
Scale  in  Compensation  Cases.  There  was  thus 
a  person  appomted  to  treat,  and  he  was  paid  by 
way  of  commission  a  sum  which  the  taxing 
master  described  as  "  full  charges."  The  persons 
who  had  to  pay  the  vendor's  &olicitor:4  costs, 
therefore,  had  to  pay  a  surveyor's  fee  as  well.  In 
my  opinion,  the  surveyor  comes  within  tho  words 
"auctioneer,  or  estate  or  other  agent"  in  the 
rale.  It  seems  to  me  that  the  scale  fee  for  nego- 
tiating is  only  payable  where  there  is  no  such 
fee  as  was  here  payable  to  a  snrv^or.  It  seems 
to  me,  therefore,  that  the  solicitors  are  not 
entitled  to  the  scale  fee. 

The  second  point,  as  to  the  costs  claimed  for 
dednoiiig  title,  was  then  argued. 

S.  W.  Byrne  far  the  vendor's  solicitors. — We 
an  entitled  to  the  scale  tee  for  deducing  title,  in 
aooordance  with  the  recent  decision  of  Est  parte 
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Ka^or,  &c.,  of  London  (56  L.  T.  Rep.  N.  S.  13). 
This  is  a  similar  case  to  that.  We  deduced  such 
title  as  theve  was,  and  answered  the  only  requisi- 
tions made.  Deducing  title  does  not  necessarily 
imply  the  preparation  of  an  abstract. 

J.  Senderson,  for  the  commissioners,  was  not 
called  upon. 

NoBTH,  J. — I  am  dearly  of  opinion  that  there 
was  no  deducing  of  title  here.  The  purchasers 
had  the  immediate  reversion  of  the  premises 
vested  in  them.  They  wrote  to  the  vendor's  soli- 
citors asking  them,  if  the  title  consisted  of  any- 
thing more  than  the  lease,  to  let  them  have  an 
abstract ;  if  not,  they  did  not  require  one.  Th« 
reply  was  that  it  consisted  of  the  lease  only,  and 
it  was  asked  if  the  purchasers'  solicitors  would  re- 
quire a  copy  in  lieu  of  abstract.  No  answer  was 
made  to  this,  except  that  the  purchasers'  solicitors 
sent  the  draft  assignment  for  perusal.  It  is  clear 
to  me  that  no  title  was  deduced,  and  therefore  the 
scale  charge  does  not  apply  to  this  case. 

Solicitors:  E.  A.  BwjUa;  Harria,  PoweU,  and 
Qoodaie. 


Feb.  9  and  14. 
(Before  Nokth,  J.) 
Be  Seytoit  ;  Settok  v.  Satterthwaitb.  (a) 

Married  TTomen's  Propeify  Act  1870  (33  ^  34  Vict. 
c.  9S),  a.  1Q-— Policy  qf  inturanee  /or  beneJU  qf 
wife  and  children — Joint  tenancy. 

8.  ejected,  in  July  1871,  a  policy  of  inaimmee  upon 
hta  life,  whereby,  after  a  recital  of  hit  deaire  to 
inaure  hie  life  under  tJiejjroviaions  of  the  Married 
Women'a  Prc^erty  Act  1870 for  the  benefit  of  hia 
vnfe  and  children,  it  tcaa  provided  that  hia  io\fe 
and  the  ehUdren  of  the  marriage  should  be 
entUled  to  receive  the  sum  aforeeaid. 

8.  died,  leaving  a  wife  and  several  children  him 
surviving.  The  question  was  raised  whether  the 
wife  was  entitled  to  the  benefit  of  the  sum  assured 
for  her  life,  wUh  remainder  to  the  children,  or 
whetlier  the  wife  and  children  were  entitled  to  the 
wholefund  as  joint  tenants. 

Sold  {not  foUounng  the  view  of  Ghitty,  J.  in 
Re  Adam's  Policy,  48  L.  T.  Rep.  N.  8.  727 ; 
23  Gk.  Biv.  625),  that  the  wife  and  those  children 
who  aunnved  S.  were  entHhd  to  tlie  policy  money 
€u  joint  tenanta. 

Re  MoUor's  Policy  ((i  Ok.  Div.  127 ;  7  Gh.  Div.  200) 
discussed. 

Chakus  Smitu  Seytox,  on  the  18th  July  1871. 
effected  a  policy  of  assurance  for  40001.  upon  his 
own  life  for  the  benefit  of  his  wife  and  children. 

The  policy,  after  reciting  that  C.  8.  Septan, 
being  desirous  of  assuring  his  life  under  the 
provisions  of  the  Married  women's  Property  Act 
1870  for  the  benefit  of  his  wife  Susan  Amelia 
Preston  Seyton,  and  for  the  children  of  their 
marriage,  had  applied  to  be  admitted  a  member 
of  the  Scottish  Provident  Institution,  and  that 
he  had  paid  the  first  annual  premium,  certified  as 
follows : 

That  in  consideration  of  the  promiaOR  the  eaid  Charles 
Bmith  Seyton  h&a  been  dol;  admitted  a  member,  and 
that  under  the  provisioiiB  of  the  Act  first  herein- 
mentioned,  his  said  wife,  Mrs.  8.  A.  P.  Seyton,  and  the 
ohildren  of  thair  munags,  whom  failintr  the  hein, 
executors,  administmton,  or  assigns  of  the  said  C.  S. 
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SeTton,  Bhall  lie  entitled  to  reoeive  oat  of  the  fnnda  of 
ijie  said  institatioii  at  the  end  of  six  mcmthe  after  the 
deoeaae  of  the  said  C.  S.  Seyton  the  mm  at  40001.,  or 
moh  other  sum  aa  shall  beeoiM  dna  cx  paTable  t^Mii 
the  aforesaid  eontiiweiu^  agreeably  to  the  laws  and 
refpilationa  of  the  said  iastttntioii. 

There  were  seven  children  pf  the  marriage 
between  Mr.  and  Mrs.  S^ton.  Two  of  these 
children  died  in  infancy  before  their  &ther. 

Mr.  C.  S.  Seyton  died  on  the  Ist  April  1886 
leaving  his  wife  and  five  children  all  of  whom 
were  infants  him  surviving. 

One  danghter,  Lilian  Howard,  died  on  the  29th 
April  1886. 

Upon  the  lObh  J  oly  1886  Clement  Satterthwaite 
and  William  Henry  Neabitt  were  appointed  by 
the  court,  under  tne  provisions  of  the  Married 
Women's  Property  Acts  1870  and  1882,  trusteea 
for  the  purpose  of  receiving  from  the  Scottish 
Provident  Institution  the  sum  of  40001.  secured 
hy  the  policy  of  assorance. 

The  policy  moneys  wwedolypMdtothetmstees 
and  invested  by  them  in  cwsols. 

An  originating  summons  was  taken  oat  by  Mrs. 
Seyton  against  uie  tmatees  and  the  four  snrviv- 
ii^  children  of  the  marriage  asking  for  the  deter- 
mination of  the  questions  arising  as  to  the  respec- 
tive rights  and  interests  of  Mrs.  Seyton  and  the 
children  of  the  mflrriiMiie  in  the  fnnd  reprmenting 
the  policy  moneys.  This  summons  was  adjourned 
into  court,  the  chief  clerk  having  expressed  an 
opinion  that  the  widow  and  children  were  entitled 
as  joint  tenants. 

O.  A.  Wat$on  tor  Mrs.  Seyton. — I  contend  that, 
hj  Tirtne  of  the  Married  Women's  Property  Act 
lo70,  sect.  10,  and  the  words  of  the  jxuicy,  Mrs. 
S^ton  is  entitled  to  a  life  interest  in  the  fnnd, 
with  remainder  to  the  children  as  joint  tenants. 
The  case  of  Be  Adam's  Policy  (48  L.T.  Rep.  N.  S. 
727  ;  23  Ch.  Div.  525)  supports  this  view.  It  was 
not  an  executed,  but  an  executory  trust  that  was 
enacted,  and  the  court  will  give  the  widow  a  life 
interest  in  the  whole  fund : 

At  BflUom' rnwt«,  24  L.  T.  Bep.  K.  S.466;  L.  Bep. 
12  Eq.  218. 

Sect.  11  of  the  Married  Women's  Property  Act 
1882  (45  46  Vict.  c.  75)  shows  that  a  life  estate 
to  thewife,  followed  by  a  remainder  to  the  children, 
is  contemplated. 

B.  F.  Amedroz  for  the  tmstees  and  infant 
children. — 'According  to  the  ordinarr  rule  of  con- 
struction, a  joint  tenancy  was  created  in  favonr  of 
the  widow  and  children : 

De  Witte  r.  De  WUte,  11  glm.  41 ; 
Buriard  Y.  Saunders.  7  Bear.  92 ; 
NewiU  T.  XmnU,  26L.  T.  Bep.  N.  S.  175;  L.  Bep.  7 
Ch.258. 

*niere  is  no  reason  here  wl^  the  court  should 
treat  the  tmst  as  executory  and  not  executed. 
Independently  of  the  Marrwd  Women's  Property 
Act,  it  iJiis  gift  had  occurred  in  a  will,  a 
joint  tenancy  would  have  been  held  to  have 
been  created.  The  object  of  the  Act  was  to 
protect  a  wife  against  her  husband.  The  words 
"for  the  benefit  of  his  wife  for  her  separate 
use,"  which  occur  in  sect.  10  of  the  Act  ot  1870, 
will  not  necessarily  require  the  execution  of  a 
settlement : 

FUhw  v.  WeUter,  L.  Bep.  14  Eq.  283. 
These  words  will  not  rebut  the  ordinary  rule  of 
construction,  and  the  wife  and  children  will  take 


according  to  the  interests  expressed.  He  also 
referred  to 

Froggait  t.  WardeU,  15  L.  T.  B«p.  O.  8.  21 ;  3  D« 

GF.  A  Sm.  685 ; 
French  T.  French,  11  Sim.  257 : 
Jegery  v.  De  Vttre,  24  Bear.  286. 

Watton  replied. 

North,  J.,  after  stating  the  facts,  continued : — 
Whatever  the  children  take  under  this  policy  it 
seems  to  me  th^  cannot  take  as  joint  taiants: 
(see  3fcOr^or  t.  McQregor,  1  De  6.  F.  ft  J. 
63.  uid  the  authorities  there  referred  ta)  The 
children  who  predeceased  the  &itfaer  may  be 
disregarded,  and  the  interest  of  the  child  who 
died  after  the  &ther  survived  either  to  the 
mother  and  the  other  surviving  children,  or  to 
the  other  surviving  children.   Upon  the  construc- 
tion of  the  policy,  taken  alone,  I  should  think 
the  mother  and  children  took  as  joint  tenants. 
The  case  of  JVeun'U  v.  .YeunU  (nhi  tup.)  seems  to 
me  conclusive  on  that  point.    It  is  true  the 
court  may  often  take  hold  of  slight  circumstanfies 
in  the  case  of  a  gift  to  a  wi^  and  cbUdren  as 
sufficient  to  indicate  that  the  wife  is  to  take  for 
life,  with  remainder  to  her  children ;  but  I  find  no 
such  circumstances  here.   In  the  case  ot  Re 
AdauCa  PfAiey  {uhi  aw^.)  Ghitty,  J.  took  the  same 
view  ot  the  oonstmction  dl  a  policy,  though  the 
application  was  made  to  him  ex  parte ;  but  he  also 
expressed  an  opinion,  without  deuiding  the  point, 
that  the  effect  ot  the  Act  and  policy,  taken 
together,  was  to  constitute  a  declaration  of  an 
executed  trust,  and  that  all  that  the  court  had  to 
do  was  to  express  its  view  of  the  instruments 
taken  together.   I  have  great  difficulty  in  follow- 
ing this  view.   It  is  very  important  to  see  what 
the  Act  authoriseu  to  be  done ;  but  then  it  is  to 
the  policy  itself,  and  not  to  the  Act,  that  one  would 
look  to  find  what  the  assured  intended.   The  Act 
provides  in  sect.  10:  "A  poliCT  of  insnranoe 
effected  by  any  married  man  on  his  own  life,  and 
expressed  upon  the  face  of  it  to  be  for  the  benefit 
of  nis  wife,  or  of  bis  wife  and  children,  or  any  of 
them,  shall  enure  and  be  deemed  a  trust  for  the 
benefit  ot  his  wife  tor  her  sraarate  use,  and 
of  his  children,  or  any  of  tnem,  according 
to  the  interest   so  npressed,  and  shall  not, 
so  long  as  any  object  ot  the  tmst  remains, 
be  subject    to  the   control  of   the  husband 
or  to  his  creditors,  or  form  part  of  his  estate.** 
It  is  further  provided  that  when  the  sum  secured 
by  the  policy  becomes  payable,  or  at  any  time 
previously,  a  trustee  thereof  may  be  appointed  br 
the  Court  of  Chancery,  and  the  receipt  of  such 
trustee  shall  be  a  good  discharge  to  the  office. 
The  Act  does  therefore,  as  misbt  have  been 
expected,  refer  to  the  policy  itself  for  the  expres- 
sion of  what  the  benefit  intended  by  the  polic?  is. 
It  might  be  that,  if  the  policy  were  capable  of 
two   constructions,  the  one   within  and  tht 
other  not  within  the  powers  of  the  Act,  the 
former  might  be  considered  by  the  light  <k  the 
Act  to  .be  the  true  construction.    But  beyond 
that  I  think  the  policy  alone  must  be  looked  to^ 
and  its  construction  is  not  to  be  affected  by  tlw 
language  of  the  Act.   But,  even  if  the  Act  and 
the  policy  ought  to  be  rend  together  as  one 
declaration  of  trust,  I  could  not  assent  to  the 
view  that  the  mother  takes  a  life  interest  in  the 
whole  fund,  with  remainder  to  the  ohild^«n.  If 
the  trust  on  the  face  of  the  polic 
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to  be  for  the  benefit  of  "  my  wife  and  children  as 
joint  tenants"  or  of  "my  wife  for  life,  with 
remainder  to  my  children,"    either  provision 
woald  be  equally  within  the  Act,  and,  it  ao,  I  do 
not  see  how  the  Act  can  supply  reatons  for  pre- 
ferring one  construction  to  the  other.   I  do  not 
see  how  the  fact  that  the  benefit  for  the  wife  is 
in  the  Act  expressed  bo  be  for  her  separate  use 
can  aid  the  one  construction  rather  than  the  other. 
One  of  the  reasons  which  led  Chitty,  J.  to  the 
view  he  took  in  the  case  of  Re  Adam'a  Policy  was 
that  the  benefit  to  the  wife  is  expressed  in  the 
Act  to  be  for  her  separate  use.    I  do  not  see  how 
that  tLrows  any  light  on  the  point  under  con- 
sideration. If  those  words  were  added  to  each 
of  the  phxues  I  hare  jnst  mentioned,  this  would 
be  wholly  ineffeccniU  to  alter  their  construction. 
I  am  unable  to  find  any  case  in  which  the  mere 
direction  in  a  gift  to  a  parent  and  children,  that 
the  interest  of  the  parent  should  be  for  her 
separate  use  has  been  held  sufficient  in  itself, 
without  more,  to  warrant  the  construction  that 
the  parent  takes  for  life,  with  remainder  to  the 
children.   In  the  cases  of  De  Witte  r.  De  Witte 
(ubi  «up.}.  Bustard  t.  Saunders  (uhi  etvp.),  and 
Fither  v.  TFebstor  {uhi  sup.),  it  was  held  that  the 
mother  and   children    took  as  joint  tenants, 
although  the  mother  took  for  her  separate  use. 
In  the  cases  of  Froggatt  v.  Wardell  {uhi  mp.), 
French  v.  French  {uU  $up.),  and  Jefery  t.  De  Vitro 
{ubi  sup.),  there  was  a  trust  for  a  separate  use  of 
the  parent,  and  she  was  held  to  take  for.  life  with 
remainder  to  her  children ;  but  the  reason  in  each 
caae  obviously  was  because  the  testator  intended 
all  the  cbildren  of  the  parent  to  take— an  inten< 
tion  which  would  bare  failed  if  the  parents  and 
children  liTing  at  the  testator's  death  had  taken 
previous  vested  interests  as  joint  tenants  and 
other  children  bad  been  subsequently  bom.  In 
Bain  T.  Leacher  (11  Sim.  397)  the  reason  for  the 
judgment  is  not  given,  but  the  form  of  the  gift 
(]uite  explains  the  conclusion  that  a  settlement 
was  meant  without   supposing  that  the  Yice- 
Chancellor  intended  to  depart  from  the  view  he 
expressed  in  De  Witte  v.  Ve  W itte  a  few  months 
before.     In  cases  like  the  present,  of  policies 
effected  by  a  man  on  his  wife  and  children,  it  is 
obvious  that  the  children  must  always  be  in  ease 
when  the  policy  comes  into  esistenoo  upon  the 
death  of  the  assured.    Another  consideration 
arises  upon  the  Act  itself.   Sect.  10  enables  a 
married  woman  to  effect  a  policy  upon  the  life  of 
her  husband  for  her  separate  use,  and  the  separate 
u»e  would  operate  to  protect  the  fund  if  she 
should  marry  airain  ana  the  capital  remains  un- 
disposed of.  The  same  section  also  euablcs  a  man 
to  effect  a  policy  for  the  benefit  of  his  wife  alone 
for  her  separate  use,  and  in  that  case,  a'so,  the 
money  would  be  protected  from  any  future  hus- 
band she  may  have.    But  the  same  section  also 
provides  that  the  policy  may  be  for  the  benefit  of 
the  settlor's  wife  and  children,  or  any  of  them; 
and  I  cannot  see  anything  in  the  Act  to  indicate 
that  in  such  case  the  separate  use  should  not 
attach  to  the  share  of  the  widow  in  the  policy 
mon^s,  whether  it  be  a  life  interest  or  a  portion 
of  the  capital,  just  as  it  would  hare  attached  to  the 
whole  capital  if  the  widow  alone  had  been  the  obj  ect 
of  the  trust.    I  cannot  agree  in  the  view  that,  if 
the  widow  takes  as  joint  tenant,  the  words  "  for 
her  separate  use  "  have  no  meaning.   The  same 
section  also  prorides  for  the  appointment  of 


tmstees.  Bnt-i  in  my  opinion,  that  does  not  in  any 
wa^  indicate  thai  the  policy  moneys  are  neces- 
sarily to  be  h^d  on  a  continuing  trust,  but  it 
contemplates  a  possibility  that  it  may  be  so.  It 
merely  provides  machinery  by  which  an  assurance 
company  may  get  a  valid  discharge  without 
having  to  see  to  the  execution  of  the  trust.  In 
the  present  case,  the  appointment  of  trustees  is 
necessary  by   reason  of    the   infancy  of  the 
children,  whatever  be  the  construction  of  the 
policy.  The  Married  Women's  Property  Act  1882 
was  also  referred  to,  but  I  do  not  see  what  it  has  to 
do  with  the  case.    Both  Acts  provide  for  a  policy 
for  the  benefit  of  the  widow,  either  alone  or  jointly 
with  all  or  any  of  the  settlor's  children.  The 
second  Act  goes  further,  and  provides  also  for  a 
pt^cy  for  the  benefit  of  all  or  any  of  the  children 
of  the  settlor  without  making  provision  for  a  wife. 
It  is  quite  true  to  say  that  the  Legislature  here 
contemi^ateB  that    the  interest  of  wife  and 
children  may  possibly  not  be  concurrent ;  but  this 
is  very  different  from  saying  that,  under  a  gift  for 
the  benefit  of  a  wife  and  children,  they  arc  not  to 
take  concurrent  interests — a  proposition  for  which 
I  do  not  find  any  foundation.   For  these  reasons 
I  come  to  the  conclusion  that:,  whether  the  policy 
be  considered  alone  or  jointly  with  the  Act,  it 
amounts  to  a  settlement  on  the  wife  and  children, 
by  creating  vested  interests  as  joint  tenants  in 
such  of  them  as  were  living  at  the  settlor's  death. 
Independently  of  my  own  view  upon  the  case,  I 
find  a  decision  of  Malins,  V.C.  precisely  in  point, 
in  Be  Mdlot'»  Policy  TrttaU  \6  Ch.  Div.  127;  7 
Ch.  Dir.  200),  the  report  of  which  apparently  haa 
been  misnnderatood.   There  was  no  respondent 
to  the  petition.   The  petitioners  were  the  widow 
and  her  two  children.  When  the  case  came  before 
the  court  on  the  first  occasion,  it  was  put  by 
counsel  that  the  policv  did  not  contain  any  decla- 
ration of  trust  of  the  beneficial  interest,  and  that 
this  defect  must  bo  supplied  by  treating  the  trust 
as  executory,  and  either  directing  a  settlement 
of  the  trust  fund  or  distributing  it,  upon  some 
fancied  analogy  to  a  distribution  by  the  statute 
in  the  case  of  an  intestacy.    The  Yice-Chancellor 
pointed  out  that  it  was  not  a  case  of  intestacy, 
out  apparently  thought  he  had  power  to  direct  a 
settlement  of  the  fund.   On  the  second  occasion, 
he  was  asked  to  reconsider  his  decision,  and  he 
saw  his  way  to  a  different  conclusion;  and  he 
held,  a.1 1  do,  that  the  reference  in  sect.  10  to  the 
wife's  interest  being  for  her  separate  use  did  not 
prevent  her  taking  a  share  of  capital.  The 
counsel  seems  to  have  relied  again  on  the  Statute 
of  Distributions,  and  to  have  confused  the  mind 
of  the  reporter  thereby;  but  the  Vice- Chancellor 
said  nothing  about  the  statute.   He  modified  his 
order  that  there  must  be  a  settlement  on  the  wife 
for  life,  with  remainder  to  the  two  children,  and 
held  that  they  could  all  share  in  the  capital.  They 
mnst,  therefore,  all  have  taken  like  third  shares, 
which  are  the  exact  proportions  they  would  have 
taken  in  any  fund  as  to  which  there  had  been  an 
intestacy.   I  have  no  doubt  that  some  remarks 
by  the  Vice-Chancellor  to  that  effect,  referring  to 
the  argument  urged  before  him,  are  summarised 
by  the   reporter  in  the  final  words,  "  that  the 
money  might  be  distributed  as  in  t^e  case  of  an 
intestacy."   The  report,  liowevor,  is  not  a  satis- 
factory' one.   In  this  present  case,  T  declare  that 
the  plaintiff  and  the  infant  defendants  are 
entitled  to  the  policy  moneys  as 
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I  direct  the  tmsteee  to  pay  the  costs  of  all  parties, 
as  between  solicitor  and  client,  out  of  the  timd. 

Solicitors  for  all  parties,  Bowman  and  Craic- 


Jan.  12, 17, 18,  and  Feb.  7. 

(Before  North,  J.) 
Be  Lea  ;  Lea  v.  Cooke,  (a) 
WUl — CharUahle  giji — Neeearityfor  edieme. 

A  tegtaior  "by  a  eodictl  to  his  will  gave  "  to  Oeneral 
W.  B.  ike  mm  of  4000?.  for  the  jpread  ofihe 
Gospel"  He  also  bequeathed  to  W.  B.  "for  the 
ffpread  ofilie  OovpA"  50 per  cent,  qf  the  halanee 
<^  hia  yearly  income  qfter  providing  for  a:i 
a/nnv.ity  and  various  legacies.  The  question  was 
raised  whether  the  sum  of  4W01.,  and  the  moiety 
of  surplus  income,  should  ie  paid  simply  to  W.  B., 
voho  was  superintendent-general  of  a  body  known 
as  the  "  Salvation  Army,"  or  whether  it  was 
necessary  that  a  scheme  for  the  applicaHon  of  the 
property  should  be  settled  hy  the  court.  Evidence 
teas  adduced  sliowing  that  the  general  pi'opertyof 
the  Salvation  Army  was  entrueted solely  to  W,  S., 
in  accordance  with  a  deed-poll  executed  by  him, 
and  thai  its  affairs  were  managed  upon  a  strict 
and  systematic  plcm. 

Seld,  that  no  eekmtewat  necestaoT/,  aa  Vie  testator" a 
evident  intention  was  (hat  the  money  shotdd  be 
paid  to  ]V.  B.  directly,  and  he  did  not  contem- 
plate the  eatahliahmeni  ^  amy  permanent  trust. 

William  Lea,  late  of  Barton,  near  Hereford,  made 
a  will  in  1875  whereby  he  fj^ve  yariooB  legacies 
for  charitable  purposes  chiefly  connected  with 
the  Wesl^an  body. 

By  a  codicil  made  in  1883  the  testator,  after 
malnng  certain  iterations  in  his  will,  and  after 
giyinfi;  several  additional  legacies,  beqneathed 

to  General  William  Booth  the  sum  of  40001.  for 
the  spread  of  the  Gospel,"  and  ho  gave  a  further 
legacy  in  the  following  words : 

I  deviiie  and  beqneatH  the  stun  of  80001.  to  be  invested 
at  the  difioretion  of  my  tr&stees  in  any  way  they  deem 
most  prudent,  to  be  by  them  held  in  trast  to  pay  the 
interent  or  annual  income  devised  therefrom  to  my 
niece  Elizabeth  Boprersfor  her  life.BndonliflrdeoeaBeto 
divide  the  whole  of  the  said  principal  money  as  to  one 
moie^  thereof  to  pay  the  same  to  the  Rev.  C.  H.  Spnrjfeon 
ef  London,  and  Mr.  Gteorf^  Muller  of  Bristol,  for  the 
benefit  of  their  orphanages,  and  aa  to  the  other  moiety 
^  the  said  snm  of  800IH.  to  pay  the  same  to  Oeneral 
'Vniliam  Booth  for  the  spread  of  the  Gospel. 

The  codicil  subsequently  contained  the  follow- 
ing  further  bequest : 

I  (five  and  bequeath  and  direct  my  tmstees  to  pay 
any  balance  of  my  clear  yearly  income  which  shall 
remain  in  their  hands  after  mucii^  provinon  for  my 
dear  wife's  annnity  and  the  various  peooniary  legacies 
by  my  said  will  and  this  codicil,  ae  to  50  per  cent,  there- 
of to  General  Wm.  Booth  for  the  spread  of  the  Gospel,  and 
aa  to  the  other  50  per  oent.  to  the  said  George  Miiller 
for  his  erphanaae  at  Bristol,  and  the  principal  yieldiiuf 
BDoh  balance  of  income  at  the  decease  of  my  said  wife 
will  then  fall  into  the  residue  of  my  said  estate  and  pass 
by  my  will. 

By  his  will  the  testator  had  given  varions 
pecuniary  legacies  to  the  several  treasurers  for 
the  time  being  of  certain  charities. 

It  was  contended  on  behalf  of  the  Attorney- 
General  that  the  legacies  could  not  bo  paid  to 
General  William  Booth  himself,  but  that  a  scheme 
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ninst  be  prepared  with  the  sanction  of  the  Charity 
Commissioners  settling  the  fends. 

It  appeared  that  William  Booth  was  the  head 
of  a  body  called  the  Salvation  Army,  which  was 
formed  as  the  outcome  of  a  movement  which  origi- 
nated in  1865.  A  cx>mmuiiity  was  at  that  time 
founded  by  Wi  lliam  Booth  and  was  formerly  termed 
"  The  East  London  Christian  Mission,"  but  was 
subsequently  known  as  "  The  Christian  Mission." 
and  finally  as  the  "  Sftlvation  Army,"  its  objects 
being  generally  to  spread  the  Christian  religion 
and  the  Christian  Gospel  amongst  persons  not 
professing  any  form  of  Christianily. 

The  community  was  orf^niaed  on  the  model  dt 
an  army,  and  Mr.  William  Booth  wu  termed 
its  '*  General  Superintendent." 

On  the  7th  Ang.  1878  General  Booth  executed 
a  deed-poll  which  declared  the  doctrines  and  con- 
stitution of  the  society,  and  by  virtue  of  which  the 
management  of  its  property  was  confided  solely  to 
him.   This  deed  was  enrolled  in  Chancery. 

I'he  fnnds  of  the  society  were  thus  entirely 
controlled  by  General  Booth,  but  he  was  in 
the  habit  of  taking  counsel  with  the  higher 
officers  in  the  army  as  to  the  management  of 
the  society  and  its  property.  Annual  balance- 
sheets  were  published  and  duly  audited,  and  the 
fullest  investigation  of  the  accounts  was  allowed. 

An  action  was  brought  to  administer  the  tes- 
tator's estate,  and  now  came  on  for  further  caa- 
sideration. 

The  question  as  to  the  necessity  for  a  scheme 
was  raised  in  respect  of  the  40001.  legacy  to 
General  William  Booth  and  the  moiety  of  surplus 
income,  the  prior  lUe  interest  in  the  8000L  legacy 
being  still  <mi(ting. 

There  was  evidence  showing  that  the  testator 
was  acquainted  with  the  action  of  the  Salvation 
Army,  and  had  contributed  to  its  fnnds.  Other 
questions  also  arose  upon  the  will  and  codicil  and 
were  argued,  but  they  were  not  such  as  to  call  for 
a  report. 

Everitt,  Q.C.  and  Vaughan  Howibmi  appeazod 
for  the  plaintiff. 

J*.  Rightf,  Q.C.  and  BeiM&ato,  Q.G.  for  GenenI 
Booth. — it  is  not  necessary  to  have  a  scheme  in 
respect  of  the  legacies  to  General  Booth,  but  the 
legacies  should  be  paid  to  him  as  trustee  for  the 
Salvation  Army.  The  will  contains  no  surges* 
tion  of  a  charitable  endowment,  but  the  t-estator's 
intention  is  that  the  money  should  be  paid  over  a& 
once  to  the  trustees  of  the  charities.  The  cases 
of  Waldo  V.  Caley  (16  Ves.  206),  Horde  v.  Earl  of 
Suffolk  (2  My.  &  K.  59),  The  Society  for  the  Propa- 
gation of  the  Qoapel  v.  The  AUorney-Qenend  (S 
Russ.  142),  Walsh  v.  Gladstone  (1  Ph.  290),  and 
Wellbelnved  v.  Jones  (1  Sim.  &  St.  40)  show  that 
what  we  ask  for  may  be  done.  The  Salvation 
Army  is  founded  on  a  perfectly  systmiatic  basis* 
and  its  property  is  disposed  fif  in  accardaiice 
with  a  deed-ptdl  executed  hr  General  Booth. 
Annnal  balance-sheats  are  pnblished.  The  tes- 
tator knew  ^1  about  General  Boofch*H  pcHition. 

JngU  Joyce  for  the  Attom^-GeneraL  —  A 
scheme  should  be  settled,  (or  so  mach  is  left  by 
the  mlesof  the  Salvation  Army  to  General  Booth 
that  the  court  would  not  be  justified  in  allowing 
a  legacy  "  for  the  spread  of  the  Gospel "  to  be 
paid  to  him.  There  is  no  security  here  as  to  the 
application  of  the  legacy  in  accorduice  with  any 
defined  purpose.  T&  case  of  fi'TPflV*^^  0 
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BmtB  cf  ih*  Clergy  v.  Moae  (9  Sim.  610)  ehcmld  be 
followed. 

Cozent-Hardy,  Q.C.  and  E.  A.  Gears  for  the 
residnary  legatees. 

R.  S.  TheobeUd  and  Blackmore  appeared  for 
other  parties. 

North,  J.  reserved  judgment  on  the  point  as 
to  the  beqnostEi  to  General  William  Booth,  and  on 
the  7th  Feb.,  after  reading  portions  of  the  will, 
proceeded  as  follorrs : — It  wna  nob  disputed  that 
beqaests  for  the  spread  of  the  Gospel  are  good 
f^iaritable  beqaests,  bnt  not  being  given  exclusively 
oat  of  the  testator's  pure  personalty  they  can  only 
take  effecc  for  snch  a  proportion  thereof  as  such 
pare  personalty  bears  to  the  testator's  whole 
estate.  The  ptnnt  apon  which  I  reserred  jndg- 
ment  wu  whether  the  snma  which  were  available 
m  respect  of  the  4000Z.  I^eot,  and  the  moiety  of 
goiplns  income  bequeathed  for  that  object  ought 
to  be  made  the  subject  of  a  echeme,  or  be  paid  to 
the  l^atee  named  without  any  scheme,  the  mode 
«f  ^tpucatioabeinglefttohim.  No qaestion arises 
BOW  M  to  Haa  80001.  l'^>f'T>  as  the  niece  to  whom 
the  income  was  given  for  life  is  still  living.  The 
l^catee  described  by  the  testator  as  General 
William  Booth  is  the  gentleman  well  known  as 
the  present  head  of  the  organised  body  called  the 
Salvation  Army.  Thare  is  full  evidence  before 
me  of  the  action  and  objects  of  that  body,  in- 
finding  the  deed-poll  enrolled  in  Chancei^ 
declaring  their  doctrines  and  constitntion.  It 
appears  from  the  recitals,  that  the  earliest  efforts 
m  the  Salvation  Army,  fonuwrly  known  as  the 
"  Christian  Hisaion,"  were  addressed  to  bringing 
under  the  Gospel  those  who  wore  not  in  the 
babit  of  attanmng  any  place  of  worship ;  and  I 
think  that  the  groat  object  of  the  bod^  may  now 
&irly  be  described  as  being  the  dtffnsion  of  reli- 
gion and  the  spread  of  the  Ciospel.  By  their  deed 
<if  constitution,  dated  in  1878,  their  foander,  Mr. 
Booth,  was  made  for  his  life  a  "  General  Superin- 
tendent "  of  that  body,  and  ho  has  conseqaently 
become  well  known  as  General  Booth,  and  it 
became  his  duty  nnder  that  deed  to  determine 
and  enforce  the  discipline  and  laws  and  super- 
intend the  operations  of  the  society,  and  to  govern 
the  same  to  and  for  the  objects  and  purposes  for 
which  it  was  first  originated;  and  he  was 
empowered  to  expend  on  behalf  of  the  body  all 
money  contriboted  for  the  general  purposes 
thereof,  or  wy  of  its  special  objects  or  operations, 
wad  reqairoa  to  publish  annual  balance-sheets 
daXf  amdited  of  all  receipts  and  payments.  These 
dntiea  he  still  continnes  to  perform,  and  nnder  his 
anperintendence  the  body  has  made  very  rapid 
progress,  and  its  operations  are  daily  extending. 
The  accounts  are  regularly  published,  and  I  have 
«arefuUy  examined  those  issued  in  1886,  and  it 
appears  from  them  that  very  numerous  sums  of 
large  aggregate  amount  come  to  the  hands  of 
General  Booth,  and  are  applied  in  a  very  lai^ 
number  of  payments,  generally  of  small  amounts. 
The  testator  was,  at  any  rate,  to  some  extent 
aware  of  the  operations  of  the  body  in  question, 
and  had  on  several  occasions  contributed  to  its 
funds.  He  describes  the  legatee  on  ea<:h  occasion 
reference  to  his  offifii^  character.  In  the  case 
every  other  legacy  in  fiivonr  of  a  charity,  he 
pravides  for  payment  to  the  intended  recipients. 
I  have  no  doabt  that  it  he  had  been  asked 
whether  he  wished  that  these  beqaests  should  be 
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introsbed  to  the  General  for  him  to  ^ply  them 
be  would  have  answered  in  the  amrmative. 
TJnder  these  circumstanoes  I  do  not  think  it 

necessary  to  direct  any  scheme  as  to  the  appli* 
cation  of  the  legacies  in  question.  It  wonld  be 
out  of  the  question  to  attempt  to  do  so  as  to  the 
surplus  income  in  each  year,  and  in  my  opinion 
the  testator  did  not  intend,  and  it  is  unnecessary 
to  make,  any  distinctions  between  the  income  and 
the  capital  lecracy.  The  cases  of  Poujeracourt  v. 
Foioeracourt  (1  Molloy.  616),  Waldo  v.  Galey  {uhi 
««».),  Horde  V.  Earl  of  Suffolk  {ubi  «u.p.),  and 
Wahh  V.  Oladatone  (ubi  mp.)  are  ample  authority 
for  that  view.  I  do  not  think  that  the  establish- 
ment nf  any  permanent  trust  is  what  the  testator 
contemplated  I  think  the  control  of  the  court 
will  be  quite  sufficiently  maintained  1^  f^ving 
leave  to  apply  as  was  done  in  those  cases,  and  here 
application  will  be  no  doabt  becessa^  when  the 
interest  of  the  tenant  for  life  in  the  8000Z.  legacy 
comes  to  an  end. 

Solicitors  for  General  Booth,  Banger  and 
Burton. 

Solicitors  for  other  parties:  Orovodert  and 
Fiaard,  agents  for  W.  J.  Rwn^reys,  Bedford ; 
Solicitor  to  tks  Treaaury. 


Feb.  19  and  March  10. 
(Before  Stiklino.  J.) 
Ljlcon  i;.  Ttxbell.  (a) 

Praetteo—Hortgage — Forechaure  ahaoltUe — Senta 
received  t^ter  date  of  certificate — Enlargement 
of  time — Affidavit  hy  mortgagees  aa  to  oalanee 
due—Delivery  of  poaaeeaion. 

Upon  a  motion  by  morigageea  for  judgment  for  fore' 
closure  ^aolute,  and  poaseaaion  of  the  propertu, 
to  which  the  mortgagor  did  not  appear,  and  the 
liwrtgagp-ea  had  received  renta  since  tJte  date  of 
the  certificate,  the  Court  enlarged  the  time  for 
redemption  by  one  month,  and  directed  the  plain- 
tiffa  to  file  and  ddiver  to  the  regtatrar  an  affidavit 
ahowing  wJutt  would  be  the  balance  due  to  iiiem 
^^p  to  that  date  for  principal,  intereat,  and  ooaia, 
and  ordered  tluU,  if  'lie  amount  should  not  be  paid, 
the  defendant  should  be  abaoluiely  forecloaed,  and 
the  plaintiffa  ahoidd  haoe  poaaeaaion  of  the  prO' 
perty. 

Ik  April  1874  the  defendant  mortgaged  to  the 
plaintiffs  certain  hereditaments  in  Suffolk.  The 
defendant  was  still  in  occupation  of  part  of  the 
property,  part  of  it  the  plaintiffs  had  entered  into 
possession  of,  and  part  of  it  they  had  sold  under 
the  provisions  of  tno  mortgage  deed. 

In  Jan.  1886  the  plaintiffs  took  out  an  origi- 
nating summons,  under  Order  LV.,  r.  5a,  of  the 
Rules'ot  the  Supreme  Court  1883,  asking  for  pay- 
ment by  the  defendant  of  what  should  be  found  due 
for  principal  and  interest ;  accounts ;  accounts  of  the 
rents  received  by  the  plaintiffs ;  and  in  default  of 
payment  of  the  baluice,  redemption  or  foreclosure 
of  the  unsold  part  of  the  property.  No  claim  for 
possession  was  made  by  the  summons.  Judgment 
for  foreclosure  was  given,  and  accounts  directed, 
and  tho  chief  clerk  had  certified  the  balance  which 
was  duo  to  the  plaintiffs  for  principal  and  interest. 

The  defendant  had  not  attended  theprocecdingH. 
and  the  plaintiffs  waived  their  claim  for  costs. 
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The  balance  was  not  paid,  and  the  plaintiffs 
moTed  for  jndgment  for  foreclosnre  absolute,  and 
for  possession  of  the  mortgaged  hereditaments. 

The  plaintiffs  had  receired  rents  since  the  date 
of  the  certificate. 

W.  K.  WtOcoekg,  for  the  phuntiffR,nferredto 
Bnles  of  Supreme  Coort,  Deo.  1885,  Older  XVIU., 

r.  2 ;  and  to 
8aU  T.  Edgar.  H  L.  T.  Bep.  N.  S.  374. 

The  defendant  did  not  appear. 

Stikliho,  J.— The  plaintiffs  must  file,  and 
deliver  to  the  registrar,  an  aflSdavit  showing  what 
will  be  doe  to  them  for  principal,  interest,  and 
costs  (after  allowing  for  everything  which  they 
have  received)  up  to  the  19th  March  1887,  up  to 
which  date  the  time  for  redemption  will  be 
enlarged.  If  the  amount  due  is  not  paid  on  that 
day,  the  defendant  will  be  absolutely  foreclosed, 
ana  the  plaintiffs  wUl  have  possession  of  such 
parts  of  toe  property  as  th^  were  mortgagees  of 
at  the  date  of  their  summons. 

The  plaintiffs  filed  an  affidavit  as  directed,  but 
the  B^gistrar  declined  to  draw  up  the  order,  as 
reqts  had  been  received  since  the  date  of  the 
rertifitMte  uid  the  foreclosure  opened,  and  the 
defendant  had  not  been  served  with  notice  of  the 
application.  The  plaintiffs  accordingly  served 
the  defendant  with  notice,  and  renewed  their 
application  for  f oredoanre  absolute  wid  posstssion 
m  the  prepay. 

March  10.— TT.  K.  Waicocks  for  the  phuntiffs. 

The  defendant  did  not  appear. 

Stiklinq,  J. — The  plaintiffs  can  have  the  order 
they  ask  for.  This  order  is  in  confirmation  of 
the  order  of  the  19th  Feb. 

Solicitom  for  the  plaintiffs.  Storey  and  Covoland, 
agents  for  Diver  and  Preaton,  Great  Tarmoath. 


Tvesday,  March  29. 
(Before  StiRLnro,  J.) 
Be  LoED  Stamtokd's  Estate,  (a) 
SettUd  Land  Act  1882  (  45  *  46  Firf.  c.  38),  «.  21 
(Hi.),  22,  25,  26,  33,  53,  56,  58  (ix.)— Improve- 
menta — Power  for  trustees  to  expend  inaymevpon 
— Bight  of  tenant  for  life  to  regutrs  cqpitol 
moneys  to  he  laid  out  upon. 

A  tenant  for  life  of  settled  lands  is  not  deprived  of 
the  right  of  requiring  capital  moneys  arising 
vnder  the  settlement  to  he  applied  inpayment  for 
permaii&U  improvements  by  reason  of  the  trtistees 
having  powers  vnder  which  they  might  make  Gie 
improvement*  ikemsdves  and  pay  for  them  out  of 
the  rents  and  profits  ofth^  settled  property. 

Clarke  v.  Thornton  (66  L.  T.  Bi^.N.  8.  294) 
followed. 

Thsfaet  tJiat  ike^  tenant  for  life  wiH  derive  a  hendU 
from  the  exercise  of  any  power  under  the  Settled 
Land  AfA  is  not  in  itself  siifficient  to  prevent  him 
from  exereiting  the  honest  discretion  required  of 
him  by  ted.  53  of  the  Act. 

This  was  a  sumroons.  under  the  Settled  Land  Act 
1882,  by  Lady  Stamford,  who  was  tenant  for  life 
of  certain  real  estates  under  the  will  of  her 
husband  the  late  Earl  of  Stamford,  asking  that 
money  in  the  hands  of  the  trustees,  arising  from 
the  sale  of  lands  fonning  a  portion  of  the  estates 

(a)  BaporM  bj  A.  J.  Hall,  BanEgteMit-iftw. 
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settled  bjr  the  wiU,  mi^ht  be  applied  is  ^yment 
for  certain  permanent  improvements  propcwed  to 
be  carried  out  upon  the  estate. 

By  his  will,  dated  the  26th  June  1875,  liOrd 
Stamford  gave  his  real  estates  to  trostees  during 
the  life  of  his  wife,  or  until  she  should  do  or  suffer 
anything  whereby  the  rents  and  profits  of  the 
said  estates,  if  tbey  had  been  given  in  trust  for 
her  absolutely  for  her  life,  might  be  charged  or 
otherwise  disposed  of  in  the  way  of  anticipation, 
or  become  vested  in  some  other  person,  or  otheov 
wise  cease  to  be  receivable  by  her,  in  tmst  for  his 
said  wife  for  her  separate  use  (but  snl^ect  to  the 
provisions  as  to  managCTient  and  as^  to  the  pay- 
ment of  certain  yewly  snma  thereinafter  con- 
tained), and  to  permit  her  to  have  the  free  uae 
and  occupation  of  his  mansions  and  the  pleamm 
grounds  usually  held  therewith,  and  to  pay  to  her» 
or  permit  her  to  receive  for  her  separate  use.  the 
rents  and  profits  of  the  estates,  she  keei^ng  in 
repair  the  said  mansions  and  i^eaaure  groonds. 
Subject  thereto  theestates  were  (in  effect)  devised 
to  the  use  of  certain  persons  in  strict  settlement 
successively.  And  the  testator  declared  that  his 
trustees  should  immediately  after  his  death,  if 
his  wife  survived  him,  enter  into  possession  ot 
the  rents  and  profits  of  his  estates  (except  his 
mansions  and  the  pleasure  grounds  held  therewith), 
and  should,  during  the  continuance  of  the  estate 
thereinbefore  limited  to  them  in  the  said  estatep  in 
trust  for  the  benefit  of  his  said  wife  as  aforesaid, 
manage  or  superintend  the  management  d  the 
same  estates  (except  as  aforesaid)  in  Uie  manlier 
and  with  the  powers  therein  azpmBed  and  con- 
tained. 

The  powers  were,  to  keep  up  and  manage 
feuTus,  to  fell  timber,  and  to  work  mines  and 
quarries,  the  moneys  arising  from  each  of  which 
were  to  be  considered  as  part  of  the  rents  and 
profits  of  the  estate  and  applied  accordingly;  to 
hold  manor  courts,  to  employ  agents,  to  znake 
allowances  and  arrangements  with  tenants,  and  to 
accept  surrenders  of  leases,  and  "  out  ni  the  rmts 
and  profits  to  pay  all  the  costs  and  expenses  of 
insurance,  repairs,  and  other  outgoings,  and  aO 
other  costs  and  expenses  of  care,  muiagemmt, 
cultivation  and  improvement,  and  generally  to  do, 
or  cause  to  be  done,  all  such  acts,  deeds,  matters, 
and  things  respecting  the  care,  management, 
onltivation,  and  improvemmt "  of  the  sameeBtates, 
or  to  ooncnr  in  any  oi  the  acts  and  things  afore* 
said,  in  such  manner  as  the  trustees  eonld  if  tfaeiy 
were  the  owners  or  oocuiners  thereof.  Thnewaa 
also  a  power  for  the  trosteea  to  make  payments  to 
charitable  and  other  purposes.  And  the  testator 
directed  that  his  tmsteee  should  from  time  to 
time  during  the  continnance  of  their  estate  as 
aforesaid,  by  and  out  of  the  rents  and  profits  of 
the  said  estates  (except  as  aforesaid),  pay  or  dis- 
charge  the  expenses  incurred  in  or  Mx>nt  such 
management,  or  in  the  exercise  of  auy  of  the 
powers  aforesaid,  or  otherwise  in  respect  of  the 
premises,  and  all  outgoings  not  payable  by  any 
tenant  or  other  person,  and  keep  down  any  annual 
sums  for  the  time  being  charged  upon  the  same 
premises,  and  the  interest  of  any  sums  tA  mauj 
charged  by  way  of  mortgage  or  otherwise  on  the 
same  premises,  and  set  apart  and  appnmriate  the 
two  yearly  snms  therein  mentioned,  andshonldpay 
the  clear  surplus  and  residue  of  the  said  rrats 
and  profits  of  the  said  estates  (except  as  af  oresud) 
to  h«  wife  for  her  -^^."^oOgle 
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The  testator  died  <m  the  2iid  Jan.  1883.  The 
qiustion  me  whether,  baring  regard  to  the 
powers  giTen  to  the  trtutees,  the  improrements 
oa^t  to  be  paid  for  out  of  capita  moneys,  or  ont 
oE  Uw  rents  and  profits. 

The  Bnmnioxm  was  adjonmed  into  oonrt»  and 
saw  came  on  for  hearing. 

OowZejr,  Q.G.  and  Foaett  Lock  for  the  sommons. 
—The  traiani  for  life  can  reqnire  the  capital 
moneys  to  be  applied  in  payment  for  tnese 
improTementa  under  sects.  21  (iii.).  22,  25,  20,  and 
33  of  the  Settled  Land  Act  1882.  She  is  not 
deprived  of  that  right  by  the  powers  given  to  the 
trastees :  {Clarice  v.  Thornton  56  L.  T.  Bep. 

S.  294,  where  this  veiy  point  has  been  practi- 
cally decided  by  Chitty,  J.)  There  seems  to  be  a 
slight  conflict  between  the  provisions  of  the 
settlement  and  the  provisions  of  the  Act,  but 
when  that  is  so,  then  under  sect.  56,  sub-sect.  2  of 
the  Act,  the  provisions  of  the  Act  shall  prevail: 
Re  DHke  of  NeweadU'M  Bttain,  4B  L.  T.  B«i.  N.  S. 

779;24Ch.DiT.lffl: 
Bs  Mansel'a  SeHUd  Satatei,  Weekly  ITotei  18B4, 

p.  206; 

Si»  CUihtrof  EdaU,  81  Ch.  Dir.  135 ; 
CwMtaO*  T.  CtoMtoU*.  M  L.  T.  Bap.  TS,  S.  806; 
as  Ch.  Div.  283. 

Qraham  Saatin^a,  Q.C.  and  ;SaiiiueZ  Hall  for  the 
tnuteea. — There  la  one  point,  which  does  not  seem 
to  have  been  decided  in  Clarke  t.  3'Jbomton,  and 
as  representing  the  remaindermen  we  must  put  it 
before  yonr  ^rdship.  It  is  this,  namely,  that 
under  sect.  53  of  the  Act  a  tenant  for  life,  in 
exercisini;  the  powers  of  the  Act,  must  have 
r^;ard  to  the  interests  of  all  parties,  and  is  in 
the  position  of  a  trnstee  as  regards  such  parties. 
The  tenant  for  life  ill  derive  ereat  benefit  from 
having  these  improvements  paid  for  out  of  capital 
money  instead  of  income,  and  so,  in  reqairing 
anch  money  .to  be  laid  oat  in  that  way,  she  wiu 
not  be  able  to  exercise  the  jost  impartiality 
required  in  a  trustee.  It  most  be  remembered 
that  sect.  56,  sab-sect.  1,  of  the  Act  provides  that 
nothing  in  the  Act  shall  take  away  or  abridge 
any  power  for  the  time  being  snbsisting  nnder 
the  settlement. 

SiiaLQie,  J. — In  this  case  I  cannot  distingnish 
the  tmsts  of  the  will  from  those  in  Clarke  v. 
Thornton.  There,  as  here,  a  testator  devised  his 
estates  upon  certain  trusts  daring  the  lives  of 
the  tenants  for  life  under  which  the  trustees  were 
to  eater  into  poraession  and  receive  the  rents  and 
manage  the  estates,  and  {inter  alia)  cut  timber, 
rniur  houses  and  other  buildings,  and  drain  or 
otherwise  improve  the  estate,  and  there,  as  here, 
the  expenses  mcnrred  in  such  manm^emeDt,  or  in 
exercise  of  any  of  the  powers,  were  to  be  paid  out 

the  rents  and  profits  and  the  produce  of  the 
sale  of  timber,  and  subject  thereto  the  income 
from  the  estates  was  to  be  paid  to  tbe  tenants  for 
life.  In  that  case  an  application  WEts  made  to 
the  court  to  sanction  the  expenditure  of  a  certain 
sum  cf  money  upon  improvements,  and  it  was 
asked  that  the  necessary  sam  might  be  raised  and 
paid  out  of  capital  moneys.  That  is  what  is  asked 
for  in  this  case  also.  Chitty,  J.  in  that  case  held 
that,  notwithstanding  the  powers  in  the  will 
enabling  the  tnuteea  to  execute  the  improvements 
and  pay  for  them  out  of  the  income,  the  tenant  for 
life  had  not  lost  the  riffht  to  exercise  his  powers 
nmler  the  Settled  land,  Act  1882,  and  to  require 
oafntal  moneys  to  be  laid  oat  in  improvements 
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upon  the  estate.  The  reasoning  of  the  learned 
judge  in  that  case  applies  to  the  case  now  before 
me,  and  I  adopt  it.  Then  it  is  said  that,  if  1 
decide  in  that  way,  I  shall  be  overlooking  the 
beneficial  interests  of  the  remaindermen.  That  is 
one  point  which  may  have  been  overlooked, 
though  I  do  not  say  that  it  has  been,  namely,  that 
the  tenant  for  life  may  have  an  interested  motive 
in  insisting  upon  the  capital  money  being  a[>plied 
in  this  way ;  tnat  is,  that  instead  of  the  improve- 
ments being  at  tbe  coats  of  the  tenscnt  for  life, 
they  win,  if  they  are  raid  for  out  of  capital 
moneys,  be  at  the  costs  of  the  remaindermen,  and 
the  tenant  for  life  in  exercising  this  power  may  be 
acting  contrary  to  the  spirit  of  sect.  53  of  the  Act, 
which  provides  that  "  a  tenant  for  life  shall  in 
exercising  any  power  under  this  Act  have  regard 
to  the  interests  of  all  parties  entitled  under  the 
settlement ;  and  atnill,  in  relation  to  the  exercise 
thereof  by  him,  be  deemed  to  be  in  the  position, 
and  t-o  have  the  duties  and  liabilities  of  a  trustee 
for  ikoae  parties."  I  am  not  quite  snre  whether 
that  point  was  overlooked  by  Chitty,  J.,  but  the 
argument  that  has  been  based  upon  it  ooffht  not, 
in  my  opinion,  to  prevail.  It  is  answered  by  the 
language  of  the  judges  of  the  Court  of  Appeal  in 
Be  The  Duke  of  Marlborough' $  Settled  E»iatea  (54 
L.  T.  Bep.  N.  S.  914;  82  Ch.  Div.  1).  In  that 
case,  no  doubt,  the  result  of  the  exercise  of 
tbe  power  would  have  been  to  alter  the  devo- 
lution of  the  property,  and  sect.  53  was  relied 
upon  as  showing  that  that  ought  not  to  be 
done.  The  Uaster  of  the  Bolls  in  his  judgment 
s^ :  "  It  is  obvioas  that,  if  the  tenant  f<v 
lite  is  a  trustee,  he  must  act  with  good  faith; 
but,  if  he  is  to  oonsider  the  interests  of  all  parties, 
I  cannot  understand  that  his  trusteeship  will 
prevent  him  from  considering,  having  obtained 
the  authority  of  the  court  to  sell  the  neirlooms, 
what  is  best  to  be  done  for  the  estate.  The  oonrfe 
cannot  sav  what  is  best  to  be  done.  That  must 
be  left  to  nis  honest  discretion ;  and  if  he  exercises 
an  honest  discretion  and  he  expends  the  money 
either  in  paying  off  incumbrances  or  in  improving 
the  estate,  it  seems  to  me  that  it  is  impossible  to 
say  that  there  can  be  a  breach  of  trust.'  Liudley 
and  Lopes,  L.JJ.  use  words  to  a  similar  effect, 
and  the  court  declined  to  interfere  with  the 
exercise  of  the  power  in  that  case.  No  doubt  the 
circumstances  to  which  those  judgments  were 
addressed  were  different  from  those  which  1  now 
have  to  coosider,  but  the  principle  in  the  two 
cases  is  the  same,  uid  the  fact  that  the  tenant  for 
life  gets  a  benefit  from  the  improvements  being 
paid  for  oat  of  capitid  monejrs  ought  not  to  inter- 
fere with  the  exercise  by  her  of  an  honest  discre- 
tion in  requiring  such  moneys  to  be  so  applied. 
It  has  been  shown  to  my  satisfaction,  I  think,  that 
the  proposed  improvements  will  be  for  tbe  benefit 
of  the  estate,  end  I  can,  I  think,  sanction  the 
expenditure  of  tbe  capital  moneys  in  payment  for 
the  proposed  works. 

SoIicitDrs  for  the  applicant.  Smith,  Faiodon,  and 
Loto,  agents  for  T.  H.  Wright,  Leicester. 

Solicitors  for  the  trustees,  Bower,  Cotton,  and 
Bower. 
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QUEEN'S  BENCH  DIVISION. 
Monday,  March  14. 
(Before  Hitddlestov,  B.  and  Smith,  J.) 
BoKSLLA.  (app.)  V.  The  Ttickenhah  Locai.  Boabd 
OF  Health  (reaps.) ;  Houies  (app.)  r.  Tub 
Save,  (a) 

FubUcSedllh  Act  1875 — Sewert — Vetting  in  local 
atUkorily — Sew«r»  tuffieUtd  ai  time  of  vealinff — 
CompuUory  alteration  of  drainage  within  area 
<lf  local  aaihority — Works  executed  hy  local 
authority — JAahmty  of  frontagers — Summary 
^proceedings  —  Delay  between  complaint  and 
summons— 38  &■  39  Vict.  c.  55.  ss.  13, 15,  18,  21, 
150,  207—11  ^  12  Vict.  e.  43,  a.  11. 

Where  a  street  has  a  sewer  amply  sufficient  and 
adequate  at  the  time  of  its  vesting  in  the  local 
authority  for  the  purpose  for  which  it  was  made, 
and  which  trtu  to  the  satisfaction  of  the  local 
authority,  and  it  subaequently  becomes  neceaaary 
to  a2ter  the  existing  ayatem  of  drainage  in  the 
district  at  lar^e  in  which  the  atreet  is  aittuited, 
the  expenses  vncurred  in  altering  the  sewer  in  the 
street  are  not  to  be  throton  on  the  frontagers,  hut 
charged  on  the  general  or  district  rate. 

Whore  a  demand  for  the  payment  of  money  under 
the  Public  Health  Act  1875  has  been  made,  and 
ike  demand  refuted,  and  a  euanmont  hat  been 
ioXwn  out  in  respect  of  •wA  non-compliaTtce 
wifjUn  iht  tu)  moni&f  Umited  &v  11  ^  12  Vid. 
^  43, 1. 11,  hvt  not  terved  until  after  (he  erpira- 
Uon  t(f  nte&  period,  the  proceedingt  on  the 
MORmoM  are  rwt  irregniar  at  being  out  of  time. 

This  was  a  case  B£ated  by  two  joBtices  for  the 
county  of  Uiddlesn  under  42  s  43  Vict.  c.  49, 
a.  33. 

The  respondents  were  the  nrban  sanitary  antho- 

rity  for  the  district  of  Twickenham,  in  the  county 
of  Middlesex. 

The  appellant  was  owner  of  a  piece  of  land  front- 
ing, adjoining,  and  abutting  upon  a  road  or  street 
called  The  Avenne,  St.  Margaret's,  Twickenham, 
within  the  said  district. 

The  respondents,  as  such  nrban  sanitarr  autho- 
rity as  aforesaid,  by  notice  nnder  the  hand  of  their 
surveyor,  dated  the  10th  July  1884,  after  reciting 
that  the  said  street  was  not  sewered,  levelled, 
paved,  metalled,  flagged,  channelled,  and  made 
ffood  to  the  satisfaction  of  the  respondents,  and 
that  the  appellant's  premises  adjoined  or  abutted 
upon  certain  parts  of  the  said  street,  gave  notice 
to  the  appellant  (in  parsaance  of  sect.  150  of  the 
Public  Health  Act  1875)  to  sewer,  Ac.,  and  make 
ffood  the  same  within  the  space  of  twenty-one 
dajs  from  the  date  thereof  in  the  manner  xn  the 
said  notice  set  forth. 

The  appellant  refused  to  comply  with  the  said 
notice  within  the  time  thereby  limited.  There- 
upon the  respondents,  as  such  urban  authority, 
entered  into  a  contract  for  the  execution  of  all  the 
works  referred  to  in  the  said  notice  by  a  con- 
tractor at  a  price  which  included  all  the  works 
referred  to  m  the  notice,  and  the  whole  of  the 
works  were  accordingly  executed.  The  respon- 
dents' surveyor,  by  writing  under  his  hand,  dated 
the  7th  July  1^5,  apportioned  the  sum  of 
86i.  98.  2d.  as  the  proportion  of  the  said  expenses 
payabl'^  by  the  appellant  as  owner  of  the  said 
premises  so  fronting,  adjoining,  or  abutting  upon 
the  said  street. 

(a)  B«por(«d  by  W.  P.  Evbrslby,  Esq.,  Bartiaior-M-Lftw. 


The  respondents,  by  notice  under  the  hand  of 
their  clerk,  dated  the  14th  Oct.  1885,  demanded 
from  the  appdlant  payment  of  the  said  sum  cf 

861.  9s.  2d. 

The  appellant,  having  refused  to  pay  the  said 
amount,  was  by  gammons  required  to  *ppear 
before  the  said  justices  on  the  7th  June  l8o6  to 
answer  the  oomplaint  made  b^  the  respondents  in 
respect  of  the  matters  hereinbefore  mentioned. 
Such  Bimunons  bore  date  the  25th  March  18^ 
but  it  was  contended  before  the  justices  on  behalf 
of  the  appellant  as  hereinafter  set  forth  that  it 
was  not  issued  until  after  that  date.  The  said 
summons  was  heard  on  the  28th  June  and  the 
12th  July  last,  when  the  following  facts  were 
proved  in  evidence : 

.  The  said  street  and  the  land  of  the  apTiellant 
respectively  were  situate  in,  and  formed jHut  of,  a 
piece  of  land  formerly  belonging  to  the  Conserva- 
tive Land  Society  called  St.  Margaret's  Kstate, 
situate  in  the  parishes  of  Twickenham  and  Isle- 
worth,  in  the  county  of  Middlesex.  The  said  Con- 
servative Land  Society  some  years  prior  to  the  year 
1868,  in  which  year  die  respondentB*  board  was 
formed,  laid  out  the  said  estate  for  building 
purposes,  and  certain  roods,  am<mgst  others 
The  Avenue,  the  street  in  question  in  this  case 
(and  it  was  bdieved  another  road  called  Heath> 
oote-road),  was  laid  out  and  sewered  or  drained. 
The  sewer  or  drain  in  The  Avenue  which 
formerly  carried  off  tiie  sewage  from  several 
houses  consisted  of  a  12in.  pipe,  which  was 
laid  all  along  that  street  until  it  approached 
the  river  Thames,  into  which  it  discharged, 
the  outfall  beiuK  in  the  parish  of  Isleworth, 
which  was  not  under  the  jurisdiccion  of  the 
respondents.  The  Avenne  was  situate  partly  in 
the  parish  of  Isleworth  and  partly  in  the  parish  of 
Twickenham.  The  said  sewer  or  drain,  at  the 
time  when  the  notice  in  the  third  paraKraph  men- 
tioned was  given,  was  sufficient  for  the  drainage  of 
the  houses  and  premises  fronting,  adjoining,  or 
abutting  upon  The  Arenne,  assDming  that  drain- 
ingjnto  the  Thames  could  be  continued. 

The  respondents*  board  came  into  existence  in 
the  year  1868,  some  years  after  the  making  of  the 
said  roads  and  sewer  or  drain  therein,  and  the 
appellant  contended  that  so  much  of  the  said 
sewer  under  The  Avenne  (including  that  opposite 
the  appellant's  premises)  as  was  in  the  parish  o( 
Twickenham  vested  in  the  reqxmdents  under  the 
Public  Health  Act  1848,  or  the  Public  Health  Act 
1875. 

The  respondents  were  under  notice  of  the 
Thames  Conservators  to  discontinue,  and  cause  to 
be  discontinued,  the  flow  or  passage  of  any  sewue 
or  other  offensive  or  injanous  matter  into  the 
Thames  within  their  district.  The  new  sewer  or 
drain  constructed  under  the  w)tice  of  the  10th 
July  1884  before  referred  to  was  to  be,  and  then 
was,  a  tributary  to  the  respondents'  general  eytbeiB 
of  sewerage,  andwoato  be  and  then  consisted  of  a 
12in.  pipe,  and  was  in  an  exactly  opposite  gradicBt 
to  the  old  sewer  or  drain,  fallmg  as  it  did 
towards- certain  ontfall  works  of  the  respondents 
in  the  centre  of  the  parish.  The  gradient  of  the 
old  sewer  or  drain  was  left  undisturbed,  but  tbe 
sewer  or  drain  itself,  as  far  as  it  lay  in  the  parish 
of  Twickenham,  was  to  cease,  and  had  ceased,  to 
carry  sewage,  and  was  to  be,  and  was  then,  used  for 
the  purpose  of  carrying  off  the  sur&ce  water  only. 
It  was  believed  that  the  portion.ot  the  dd  sevtf 
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which  was  in  the  parish  of  Isleworth,  and  the  sewer 
under  the  Heathoote-road,  still  continued  to  carry 
and  discharge  sewage  into  the  Thames. 

It- was  contended  on  behalf  of  the  appellant  that 
the  respondents  were  not  entitled  by  the  notice 
of  the  10th  July  1884  to  call  upon  him  to  make 
the  new  sewer  therein  described,  inaamach  as  the 
street  in  question  was  then  already  sufficiently 
sewered ;  that  the  work  amounted  to  an  alteration 
in  the  course  of  the  sewer  or  drain,  which,  under 
wet.  18  of  the  Fublio  Health  Act  1875,  oo^bt  to 
baivB  been  done  by  the  respondents,  and  paid  for 
by  them  oat  of  the  general  rates  of  the  panah,  and 
Jiot  by  imposition  upon  the  appellant  and  the 
other  adjoining  owners ;  that  the  work  which  by 
the  said  notice  the  appellant  was  required  to  do 
to  the  existing  sewer  or  drain  was  work  which^ 
AS  the  appellant  contended  that  the  sewer  was 
Tested  in  the  resptmdents,  it  would  have  been 
unlawful  for  him  to  do,  and  was  in  the  nature  of 
repairs  to  a  sewer  or  drain  belonging  to  the 
respondents,  which,  under  sect.  16  of  the  Public 
H^th  Act  1875,  the  respondents  were  themselves 
bound  to  do,  and  which  they  were  entitled  to  pay 
for  out  of  the  general  rates,  and  was  work  which 
they,  the  respondents,  could  only  lawfully  have 
done.  It  was  also  contended  on  behalf  of  the 
appellant  that  proceedings  before  the  justices 
were  not  commenced  within  six  months  after  the 
demud,  as  required  by  the  statute.  The  justices 
brand  that  the  snmmous  was  dated  the  25th 
Uarch  1886,  and  the  only  evidence  given  on  the 
sabject  was  a  letter  n-om  the  clerk  of  the 
reapondents  to  the  solicitors  of  the  appellant,  of 
which  the  following  was  a  copy : 

198  and  IM,  Hiffh-ntreet,  Brentford,  Middlesex, 
22ad  AprU  1886— Dear  air,— The  Avenue,  St.  Mar- 
«uet't. — Bonella. — I  have  reoeived  itutiuotioiu  from  the 
Tviakealiam  Local  Board  to  proceed  to  recover  the 
amoont  dne  from  joue  oUeat  for  mating  np,  Ao.,  this 
Idgh'wa.j.  I  have  some  time  since  laid  the  necedsary 
mfonnatioQ,  and  the  prooesn  will  be  served  in  due 
oonrse.  I  think,  however,  after  agiia  looking  into 
jonr  oorrea  pond  en  ce  on  the  matter,  that  aa  interview 
with  jon  ma;  probably  place  a  different  oonstrootion 
upon  the  matter,  and  lead  ;oa  to  a  different  conclnKion, 
as  von  appear  to  be  without  several  important  facts, 
and  henoe  yon  have  baaed  your  objections  to  the 
danaad.  I  can  see  yon  here  on  an  appointment. — ^Yonra 
bitUnlly  (aigned)  Willuk  Buston,  Clerk.— A.  C. 
Spaall,  Baq.,  aolioitor,  4,  Yemlam-boUdings,  Gray'a- 
im,  W.C. 

The  justices,  being  of  opinion  that  the  appellant 
was  liable,  determined  against  him,  and  ordered 
aad  adjudged  that  he  should  pay  to  the  respon- 
dents the  amount  claimed,  Stj^.  9s.  2d.  and 
51.  58.  costs,  bub  offered  to  state  a  case  for  the 
opinion  of  the  court. 

The  question  for  the  opinion  of  the  court  was 
whether  the  said  justices  were  right  in  their 
determination  and  in  making  the  said  order. 

The  ease  of  Holmes  v.  TJi«  Ttoickenham 
Local  Board  was  identical,  save  and  except  as  to 
the  amount  claimed — the  amount  claimed  being 
941.  2«.-~-and  the  letter  from  the  board's  solicitor 
to  the  solicitors  of  the  respondents,  which  was 
follows : 

22nd  Atnl  1886.— Bear  Sirs,— The  Avenne,  St.  M&r- 
nxet'a. — fiolmea. — I  have  received  inetraotions  from  the 
Twiokenham  Local  Board  to  proceed  to  recover  the 
amtnuit  due  from  your  client  for  making  up,  &i>.,  this 
hi^way.  I  have  some  time  since  laid  the  necessary 
information,  and  the  process  will  be  iaaned  ahortly. — 
TooxB  CuthfuUy  (siipied)  WiLLUK  Bustoh,  Clerk.— 
3iMKS.  MiUflrTSmith,  and  Bell. 


Bosanquet,  Q.G.  (Edtoyn  Jones  with  Mm)  for  the 
appellant  Bonella. — :Tne  appeal  ought  to  be 
allowed.  The  principal  question  is.  whether  a 
frontager  is  liable  for  the  expenses  of  laying 
down  a  new  sewer,  which  is  part  of  a  general 
re-arraugement  of  sewering,  he  being  sufBjciently 
sewered  under  the  old  system.  The  appellant 
contends  that  the  inhabitants  of  the  district 
under  the  jurisdiction  of  the  board,  and  not  the 
frontagers,  should  bear  the  cost  of  the  new 
system.  Notice  was  given  under  sect.  150  to 
execdte  the  necessuy  iterations,  but  the 
appellant  refused  to  carry  than  out,  and  the 
board  has  executed  them,  and  their  surveyor  has 
apportioned  his  share  of  the  expenses.  A  "  street 
not  sewered  to  the  satis^tion  of  the  nrban 
authority"  in  that  section  may  mean  a  roadway 
or  street  which  is  not  sufficiently  sewered,  or  a 
street  of  houses  which  is  not  sufficiently  sewered; 
it  may  mean  both.  But  when  a  frontier  has  got 
a  sufficient  sewer  for  his  street,  and  a  cause  arises 
outside  of  bis  street  for  altering  the  sewer,  he  is 
not  bound  to  contribute  to  the  cost  of  alteration, 
except  'under  sect-  207,  which  provides  tor  the 
defraying  of  such  expenses  out  of  the  district 
fund  and  general  district  rate.  This  caso  is 
within  the  principle  laid  down  in  Tke  Board  of 
Worla  for  the  Fidham  DtMtriet  v.  Goodwin 
(35  L.  T.  Kep.  IT.  S.  907;  1  Ex  Dir.  400). 
Sect.  150  only  applies  to  the  making  of  sewers  to 
the  satis^tion  of  the  board  for  the  first  time; 
after  that  the  expenses  of  repairs,  or  of  change  of 
system  and  the  like,  must  be  borne  by  the  general 
rate,  otherwise  there  would  be  no  limit  to  the 
frontagers*  liability : 

Cary  v.  The  Local  Board  of  SedUh  of  th»  SoroKgh 
of  Kingaton-upon-Hull,  Si  L.  J.  7,  M.  C. ; 

The  Veitry  of  the  FariA  af  St.  Marylebona  r.  Ftrsf, 
12  L.  T.  Bep.  N.  S.  (178 ;  84  L.  J.  3114,  M.  G. 

A.  J.  Powell  for  the  appellant  Holmes.~The 
application  to  the  justices  in  this  case  was  out  of 
time.  The  time  allowed  for  taking  proceedings 
is,  under  Jervis'  Act  (11  &  12  Vict.  c.  43,  s.  11), 
six  months  from  the  date  when  the  matter  of 
complaint  arose.  Here  the  date  of  demand  of  the 
amount  was  the  14th  Oct.  1885,  and  the  summons 
to  appear  before  the  magistrates  was  issued  on 
the  7th  June  1886,  over  the  six  months. 

<r.  p.  Qrain  for  the  respondent8.~There  is 

nothing  in  the  technical  point.  The  letters  of  the 
board's  clerk  show  that  the  summonses  were 
issued  some  time  defore  the  date  of  his  letter  to 
the  appellants,  and  the  justices  hare  found  that 
the  summoases  were  dated  the  25th  March  1886, 
which  is  within  the  sis  months.  Delay  in  issuing 
the  summonses  is  no  bar  to  recovery  on  them. 
This  point  is  concluded  by  Simcox  v.  The  Local 
Boafd  for  Handaworth  (8  Q.  B.  Div.  39). 
Sect.  150  of  the  Public  Health  Act  1875  does 
apply  to  this  case,  for  the  Legislature  intended 
when  enacting  it  that  all  matters  connected  with 
the  sewering,  &c.  of  a  street  should  be  done  to 
the  satisfaction  of  the  local  authority.  As  to  the 
main  point,  it  is  admitted  by  the  board  that,  where 
there  is  a  general  scheme  of  drainage  in  existenoe. 
any  main  works  in  any  portion  of  the  district  of 
the  urban  authority  must  be  paid  for  by  a  general 
rate,  and  not  by  any  particular  class  of  pernons. 
The  remai-ks  of  Grove,  J.  in  The  Board  of  Work» 
forthe  Fuiham  BUtrict  r.  Goodunn  (utn  ntp.),  that 
the  poUcy  of  the  enactments  wasfirthrow^^^ 
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first  instance,  the  cost  of  conatmctiDg  sewers  in 
a  new  street  upon  the  neigbouring  owners,  bnt 
when  the  street  bad  once  been  sufficiently 
sewered  to  impose  upon  the  vestrj  or  district 
board  the  duty  of  maintainine  and  replacing 
the  original  sewers  out  of  the  funds  at  their  dis- 
poaal,  are  really  in  faTonr  of  the  contention  of  the 
board  when  the  facta  of  this  case  are  diatingaished 
from  those  of  the  Folham  case.  When  the  board 
executed  these  works,  The  Avenue  road  was  a 
new  street.  Before  1868  the  land  was  laid 
oat  for  bnilding  purposes  by  a  commercial 
oompany,  the  Conservative  Land  Society,  and 
tibis  body  made  sewers'  for  the  bouses  in  The 
Ayenae  road  for  the  profit  of  the  shareholders ;  so 
that  this  sewer  never  vested  in  the  local  board 
when  constituted  in  1868,  by  virtue  of  the  excep- 
tion in  sect.  13.  At  that  time  we  took  over  only 
the  main  drains— that  is,  such  as  were  common  to 
the  whole  public.  This  particular  drain,  which 
we  did  not  take  over  for  many  years,  communi- 
cates with  the  river  Thames,  and  the  board  is 
nnder  injunction  to  prevent  foul  matter  from 
flowing  into  the  stream  from  our  district  system. 
When  we  gave  notice,  we  lud  no  right  to  touch 
the  sewer;  we  could  only  act  nnder  tbe  statnte  of 
notice.  [Smith,  J. — How  can  yon  touch  a  sewer 
or  drain  nnlesa  vested  in  you  P]  For  the  purpose 
of  altering  any  defect  in  it,  the  board  have  general 
jurisdiction  over  the  drains  in  the  district,  but 
were  obliged  to  give  notice  under  sect.  150. 
Saving  done  the  work,  the  board  apportioned  the 
expenses.  Unless  this  construction  is  put  upon 
sect.  150,  it  would  become  inoperative.  In  short, 
in  1884,  the  street  was  a  private  road,  and  the 
drain  or  sewer  in  it  was  not  to  the  board's  satis- 
faction, who  were  compelled  to  send  the 
frontagers  a  proper  notice  requiring  them  to 
execute  the  necessary  works,  and  on  their  default 
the  works  had  to  be  executed  by  the  board. 

Htiddlbston,  B.~-T1u8  is*  in  8nmtanoe,an  appeal 
in  the  shape  of  two  cases  stated  against  two 
orders  made  by  justices,  the  first  reoniring  Mr. 
Bonella  to  pay  861.  9s.  2d,  and  51.  5«.  costs, 
and  the  second  requiring  Ur.  Holmes  to  pay 
941.  2i.  and  101.  lOs.  costs.  We  are  to  decide 
whether  the  orders  are  good.  It  is  jnst  as  well 
that  we  should  clearly  understand  the  facts.  It 
seems  that  this  property  belonged  to  a  Conserva- 
tive Land  Society,  and,  according  to  paragraph  10 
of  the  cases,  that  society,  some  years  prior  to  1868, 
laid  out  the  St.  Margaret's  Estate  for  bnilding 
purposes,  and  made  certain  roads,  among  which 
was  The  Avenue  road,  the  street  in  question,  and, 
I  think,  the  Heathcote-road.  The  sewer  or  drain 
in  The  Avenue  road,  which  forpjerly  carried  oft  the 
sewage  from  several  houses,  consisted  of  a  12in. 
pipe,  which  waa  laid  all  along  that  street  until  it 
approached  the  river  Thames,  into  which  it  dis- 
charged, the  outfall  being  in  the  parish  of  Isle- 
wortb,  which  is  not  under  the  jurisdiction  of  the 
respondents.  That  sewer  which  was  made  in 
The  Avenue  road,  is  found  in  pMtigraph  12  of  the 
cases  to  hare  been  sufficient  when  the  notice 
mentioned  in  the  third  par^raph  was  given  for 
the  drainage  of  the  houses  and  premises  fronting, 
adjoining,  or  abutting  upon  The  Avenue  road, 
assuming  that  the  drainage  into  the  Thames 
could  be  continued,  Thererore,  this  estate  being 
laid  out  prior  to  1868,  the  sewer  was  sufficient  for 
the  drainage  of  the  houses  and  premises,  and  it 
might  have  been  made  by  the  Conservative  Land 
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Society,  or  by  other  proprietors,  bnt  that  does 
not  appear  in  the  case.  Iliat  state  of  things  con- 
tinnea  for  some  jyears  before  1868  until  1884.  In 
the  meantime  the  respondents,  the  Twickenham 
Local  Board,  came  into  existence— that  is,  some 
years  after  the  making*  of  the  roads  and  the 
sewers  and  drains  theretoit  and  this  ocmtinned 
until  1884.  t  cannot  doubt,  therrfox^  that 
tiie  system  nt  sewerage,  as  found  hy  the  raeciaL 
cases  to  be  snffloient,  waa  Kppraved  of  and 
sanctioned,  and  met  with  the  satisEaetion  of  the 
Twickenham  Local  Board,  who  mmld  be  the 
urban  authority.  In  1884  pressure  was  put  on 
the  board  in  consequence  of  the  determination  of 
the  Thames  Conservators  that  sewage  shoold  not 
be  discharged  into  the  river.  It  then  became 
necessary  to  have  a  different  system  of  drainage, 
and  a  different  system  was  adopted,  by  which  the 
drainage,  instead  of  being  dischai^^  into  the 
Tuames,  was  carried  in  an  exactly  opposite 
direction.  It  is  songht.  in  consequence,  to  cnarae 
.the  frontagers,  among  whom  were  Messrs.  Bonella 
and  Holmes,  to  whom  notice  was  given  to  execute 
their  share  of  the  neoessary  woiks ;  tmt  thcj 
declined  to  execute  it,  and  the  woric  ms  doae  bgr 
the  urban  authority,  and  the  snrr^ors  i^ipar- 
tioned  tite  expenses  mentioned  against  the 
appellants.  The  qnestion  arises  whether  these 
expenses  are  to  be  oome  by  the  frontiers  or  the 
areneral  rate.  To  decide  this  we  most  uKik  at  the 
powers  possessed  by  the  urban  authority. 
According  to  sect.  150  of  the  Public  Health  Act 
1875, "  where  any  street  within  any  urban  district 
is  not  sewered  ...  to  the  satis&ction  of  the 
urban  authority,"  then  the  urban  authority  may 
require  the  work  to  be  done  by  the  owners  or 
occuniers  of  the  premises  fronting,  adjoining, 
or  abutting  on  such  parts  as  may  require  to  be 
sewered,  &c.,  and  if  they  do  not  do  the  work,  the 
urban  authority  may  do  the  work  and  recover 
the  expenses  from  tlie  owners  in  defanlt."  I  oaa- 
not  help  thinking  that  the  tw«»Timg  of  that  section 
is  that,  when  Uuid  is  laid  oat,  there  shall  be 
power  in  the  urban  authority,  if  the  laud  is  not 
properly  sewered,  to  require  the  frontagers  to  do 
it,  and  if  the  sewering  is  found  sufficient,  then  it 
is  done  once  and  for  all,  but  that  it  has  no  appli- 
cation to  a  case  like  the  present.  Mr.  Grain  con- 
tended  that  these  sewers  never  belonged  to  the 
urban  authority  until  they  took  proceedings 
under  sect.  150.  I  do  not  agree  witu  that  coo* 
tentton.  I  think  that,  if  sect.  13  is  looked  at,  it  is 
clear  that  all  existing  sewers  vest  in  the  local 
authority.  The  words  are  somewhat  remarkable ; 
they  are  not  only  all  the  "  existing  "  sewers,  bnt 
sti  "existing  and  future  "  sewers  within  the  dis- 
trict of  a  local  authority  shall  veat  in  and  be 
under  the  control  cf,  the  local  authority.  He  also 
contended  that  there  were  certain  exceptions  in 
the  section  which  talra  this  sewer  oat  of  the 
section.  It  came,  he  said,  within  the  first 
exception,  vis.,  "sewers  made  by  a  person 
for  his  own  profit,  or  by  a  company  for 
the  profit  of  the  shwoholders."  This  sewer, 
it  was  said,  was  made  either  by  the  owner 
of  the  land  for  his  own  profit,  or  by  the 
Conservative  Land  Society  for  the  profit  of  its 
shareholders,  and  that  therefore  the  sewer  was 
not  vested  in  the  local  authority.  I  did  not  at 
first  understand  the  meaning  of  the  words  a  sewer 
made  for  a  person's  or  a  compcmy's  profit.  The 
1  section  does  not  say  "  tor  his  own  nse^"  bat  "for 
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bia  own  profit,  or  hy  any  company  for  the  profit  of 
the  sbaraioldBrs.*'  An  illustration  occurred  to 
me  of  its  meaning,  viz.,  that  the  words  might 
hare  reference  to  a  case  where  an  indiridnal  was 
utilising  his  sewage  by  running  it  on  to  his  land 
and  selting  it,  or  to  a  company  manufacturing  it 
into  manure.  It  is  likely  that  that  may  be  so,  for,  on 
looking  at  the  other  exceptions  in  sect.  13,  it  wilt 
be  seen  that  the  second  applies  to  "  sewers  made 
and  nsed  for  the  purpose  of  draining,  preserving, 
or  improving  land  under  any  local  or  private  Act 
of  Parliament,  or  for  the  purpose  of  irrigating 
land,"  and  the  third  to  "  sewers  under  the  autho- 
rity of  any  commissioners  of  sewers  appointed  by 
the  Crown."  These,  to  a  certain  extent*  throw 
light  on  the  meaning  of  the  word  "profit."  and 
soow  that  it  does  not  mean  "  use."  If  Mr.  Grain 
be  right,  hardly  any  sewers  in  EngUmd  coiUd  he 
Tested  in  the  local  authority,  because  if  "  profit " 
meant  "  use,"  then  every  sewer  which  is  made  for 
the  use  and  advantage  of  a  house  would  not  be 
vested  in  the  local  authm*ity,  who  would  not, 
therefore,  bave  any  jurisdiction  over  it  at  all. 
But  there  is  no  need  to  speculate  on  this  point ; 
there  is  judicial  authority  applicable  to  this  case — 
viz.,  the  case  of  The  Acton  Local  Board  r.  Batten 
(62  L.  T.  Rep.  N.  8.  17 ;  28  Ch.  Div.  283)— 
which  is  conclusive.  Kay,  J.  says :  "  That  being 
the  state  of  the  case,  of  course  tae  only  question 
between  the  local  board  and  Mr.  Batten  is,  was 
this  a  sewer  which  was  vested  in  them  P  Sect.  13 
of  the  Public  Health  Act  1875  provides  that  "  all 
eiistiDg  and  fature  sewers  within  the  district  of 
a  local  anthtnity,  together  with  all  buildings, 
irorks,  materials,  and  things  belonging  thereto 
except "  as  therein  mentioned,  *  sha^ll  vest  in  and 
be  under  the  control  of '  the  local  authority. 
The  only  ^ception  which  could  possibly  apply  to 
this  case  is  '  sewers  made  by  any  person  for  his 
own  profit.*  Now,  I  have  not  the  least  doubt  that 
this  does  not  come  within  that  exception,  because 
Mr.  Carr  swears  that  he  did  not  make  this  sdwer 
for  hia  own  profit  at  all."  In  the  present  case, 
Mr.  Grain  says  that  the  distinction  oetween  the 
cited  case  and  the  one  under  discussion  is  that 
there  is  nothing  to  show  that  the  sewer  was  not 
made  for  the  appellant's  profit.  But  I  apprehend 
the  onus  would  lie  on  the  local  board  to  show 
that  the  aewer  was  made  for  profit.  Kay,  J.  con- 
tinues :  "  He  nnde  it  for  the  purpose  of  draining 
all  the  honses  in  this  street,  many  of  which  do 
not  belong  to  him."  We  may  take  it  that  the 
sewer  now  in  question  was  made  tor  the  purpose 
of  draining  the  appellant's  and  other  houses. 
The  judgment  in  the  Acton  case  continues :  "  But 
if  a  sewer  so  made  for  draining  a  street  of  bouses 
would  be  considered  a  sewer  made  for  the  profit 
of  the  person  who  made  it,  because  be  connects 
some  of  his  houses,  all  I  can  say  is,  that  almost 
every  sewer  in  every  suburb  of  every  town 
in  England  might  be  considered  a  sewer  made 
for  the  profit  of  the  person  who  constructed 
it.  It  is  quite  clear  4bat  is  not  the  meaning  of 
the  Act."  That  case  is  clearly  a  strong  authority 
in  favour  of  the  view  that  this  sewer  is  not  taken 
ont  of  sect.  13.  If  then,  it  is  not  taken  ont  of 
sect.  13,  or  brought  within  the  exception  in  that 
section,  it  is  a  sewer  that  is  vested  m  the  nrb&n 
anthoritv.^  If  so,  how  can  the  urban  authority 
deal  with  it  P  They  have  got  a  sewer  which  was 
BufBcient  up  to  a  certain  point  and  date,  and,  I 
■boold  think,  good  to  the  satisfaction  of  the  urban 


authority  up  to  1864,  Pressure  wasthen  brought- 
to  bear  apon  them  by  the  Thames  Conservaton^ 
and  they  were  obliRed  to  alter  their  general  system 
of  sewerage;  and  they  proceed  to  carry  out 
certain  works  which  under  sects.  15  and  18  they 
had  ample  power  to  do.  Having  done  those 
works  under  the  said  sections,  they  have  power 
under  sect.  207  to  charge  the  expenses  on  the 
general  district  rate.  It  is  perfectly  clear  that 
these  sewers  were  from  the  first  ,  vested  in  the 
local  board,  and  that  when  tbey  come  to  deal  with 
them  in  consequeuce  of  the  alterations  of  the 
scheme  of  sewage,  they  must  deal  with  it  under 
their  geueral  powers  and  not  under  sect.  150,  . 
which  only  gives  power  to  deal  with  them  in  the 
first  instauoe.  For  the  appellants  it  was  argued 
that  the  notice  was  not  given  in  time,  more  than, 
six  months  having  elapsed  from  the  date  of  the 
complaint.  But,  on  looking  at  the  words  of  the 
case,  we  find  that  the  demand  for  payment  was 
made  on  the  14th  Oct.  1885,  and  it  is  equally  clear 
that  the  summons  was  dated  the  25th  March  1886, 
and  that  date  would  be  in  time,  and  Mr.  Powell's- 
argument  that  no  proceedings  were  taken  till 
after  six  months  fails.  I  am  clearly  of  opinion 
that  the  justices  had  no  power  to  make  these  two 
orders  upon  the  frontagers,  and  that  the  appeal 
must  be  allowed. 

Smith,  J. — I  am  also  of  opinion  that  the  appeal 
should  be  allowed.  As  to  the  technical  point 
that  the  information  was  not  laid  in  time,  on  the 
facts  as  stated  in  the  caoe  I  am  of  ojanion  it  was 
laid  in  time.  The  other  point  is  no  doaUi 
important,  and  is  one  which  is  now  mooted  for 
the  first  time.  The  question  is  practically 
whether,  where  a  street  has  a  sewer  adequate  and- 
sufficient  for  the  street,  the  frontagers 'in  that 
street  can  be  compelled  by  moans  of  sec^t.  150  o£ 
the  Public  Health  Act  1875  to  pay  for  a  new 
sewer,  because  the  existing  system  of  drainage  in 
the  district  and  outside  the  street  makes  it  neces- 
sary that  the  system  should  be  altered,  and  a  new 
sewer  constructed  in  the  street.  In  deciding  tbis- 
point,it  is  necessary  to  look  at  two  sections  before 
coming  to  sect.  150.  First,  as  to  sect.  13,  which 
is  the  vesting  section.  I  have  no  doubt  that  in 
1868,  when  the  urban  authoritv  was  formed,  this 
sewer  became  vested  in  them.  [His  Lordship  here 
read  sect.  13.]  That  seems  to  mean,  that  when  the 
local  authority  is  formed  for  the  area  for  which  it 
is  formed,  all  existing  and  future  sewers  are  vested 
in  them  with  three  .exertions,  of  which  I  will 
only  deal  with  one,  viz.,  "  sewers  made  hy  any 
person  for  his  own  profit."  I  am  of  opinion 
that  a  man  making  a  sewer  in  a  road  for 
houses  upon  his  own  laud,  does  not  make  a  sewer 
for  his  own  profit  within  the  meaning  of 
the  exception.  I  agree  with  Huddleston,  B.  and 
Kay,  J.  that  the  exception  does  not  apply  to  thi? 
class  of  sewers.  If  we  were  to  hold  that  if  a 
sewer  made  for  the  purpose  of  dra;ining  a  man/s 
own  house,  and  perhaps  other  houses,  was  within 
the  exception,  more  than  half  the  sewers  in  the 
kingdom  would  be  excluded  from  the  control  of 
the  local  authority  when  formed ;  whereas  th& ' 
section  says  that  all  aiating  and  fnture  sewers 
within  the  district  of  a  local  authority  shall  vest 
in  the  local  aathoritj'.  I  think,  therefore,  that  the 
sewer  in  question  did  vest  in  1868  in  the  respon- 
dent boanl.  From  1868  to  1884  that  sewer  was 
unfdy  sufficient  for  the  accommodation  of  the 

street.  It  became   insufficient  fif  r^FfiVlosi  rfiS 
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the  drainage  of  the  area  being  prohibited  from 
^ing  into  the  Thames.  Now,  we  mnet  see  what 
powei-6  the  urban  authority  have  for  repairing  or 
making  sewers.  Under  sect.  15,  "  every  local 
authority  shall  keep  in  repair  all  sewers  belonging 
t6  them,  and  shall  cause  to  be  made  Euch  sewers 
■as  may  be  necessary  for  effectnally  draining  their 
district  for  the  purposes  of  this  Act."  In  my 
opinion,  the  respondents  were  bonnd  tn  keep  this 
sewer  in  repair ;  and,  therefore,  were  bound  to  do 
so  from  1868.  By  sect.  18  it  is  provided  that 
"any  local  authority  may  from  time  to  time 
enlarge,  lessen,  alter  the  course  of,  cover  in,  or 
•otherwise  improve  any  sewers  belonging  to  them, 
■and  may  discontinue,  close  np,  or  destroy  any 
such  se\;er  that  has  in  their  opinion  become 
unneeesaaTyf  on  condition  of  proridiiu;  a  sewer 
■as  effectual  for  the  nse  of  any  person  who  may  be 
•depriTed  in  pursuance  of  this  section  of  the 
lawful  use  of  any  sewer."  Here  the  local  autho- 
rity are  altering  the  course  of  a  sewer.  This  last 
section  provides  that  when  once  a  local  authority 
is  in  possession  of  a  sewer  and  wants  to  improve 
it  by  altering  its  course,  or  enlarging,  or  lessening 
it,  it  can  only  do  so  by  providing  a  sewer  as 
-effectual  as  the  one  so  dealt  with,  and  that  altera- 
tion must  not  be  at  the  cost  of  the  person  drain- 
ing into  it,  but  at  their  own  cost,  which  must  be 
met  by  imposing  a  district  or  general  rate.  Now 
we  come  to  sect.  150,  which,  in  my  judgment, 
Applies  to  streets  which,  when  taken  over  by  the 
.sanitary  authority  by  virtue  of  the  Act,  or  at  any 
time  afterwards,  are  not "  sewered,  levelled,  paved, 
metalled,  flagged,  channelled  and  made  good,  or 
«re  not  liehted  to  the  satisfaction  of  the  urban 
authority.  This  section  applies  to  the  doing  of  the 
work  for  the  first  time  only-  l^he  frontager  has 
to  pay  for  the  first  cost  because  he  has  the 
benefit  of  getting  a  better  street  or  road.  Thus, 
if  a  mere  lane  is  turned  into  a  good  street,  that  is 
zaore  for  the  benefit  of  the  frontager  than  of  the 
public  at  large.  But  if,  when  the  work  is  once 
done,  the  urban  authority  want  to  enlarge,  alter, 
-or  repair,  they  must  do  bo  under  the  other 
sections,  and  bear  the  costs  themselves.  I  am, 
therefore,  of  opinion  that  the  appeal  must  be 

Appeal  dUmed. 

Solicitors  for  the  appellants,  Spaull,  for 
Bonella ;  MUler,  SmUk,  and  BeU,  for  Rfolmes. 

Solicitors  for  the  respondents,  Ruttonf  Clark, 
■and  Btiston. 


Wednesday,  March  16. 
(Before  SwiH  and  Graitthax,  JJ.) 
AsBEK  (app.)  V.  Calcbaff  (resp.).  (a) 

EccZMioBtical  law — Parish  eiiircfc— JVee  aeata — 
Beaming  of  parishionert — •Right  qf  churchwarden 
to  direct  parishioner  where  to  sit— Fwlen*  aaser- 
Hon  of  right  on  part  of  member  eojigrsgation 
to  sit  in  particular  seat — Sna/fUng — Conviction 
—23  ^  U  Vict.  c.  32,  s.  2. 

A  diurchtoarden  of  a  parish  ehnreh  of  which  the 
seats  are  free  and  open  has,  for  the  purpose  of 
maintaining  decency  and  decorum,  the  right  ta 
dictate  to  persons  {not  possessed  of  a  right  to  a 
pewby  faculty  or  preseripiion)  whereto  sit  during 
J)imne  service;  and  the  violent  resistance  to  a 
t^urchiearden  wlien  so  directing  a  person  tohere 
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to  sit  ts  brawling  foitkin  the  BrateUng  Act 

1860. 

Upon  the  hearing  of  an  information  preferred  hy 
the  respondent  against  the  appellant  under  sect.  2 
of  23  &  24  Yict.  c.  32,  for  that  he  on  the  27th 
June  1886  at  Ancast-et,  in  the  said  division, 
unlawfully  was  gnilty  of  violent  behaviour  in 
Ancaster  Parish  Church  shortly  before  the 
celebration  of  Divine  service  therein,  the  court 
convicted  the  appellant  of  the  said  offence,  and 
adjudged  he  should  pay  the  sum  of  Is.  and  13*.  6d. 
costs,  subject  to  the  following  case : — 

The  respondent  was  one  of  the  churchwardens 
for  the  parish  of  Ancaster,  and  was  appointed  by 
the  parish.  There  was  on  the  27th  day  of  June 
on  the  church  door  and  likewise  on  a  piUar  in  the 
body  of  the  church,  so  placed  as  to  be  seen  by 
persons  entering  the  church,  a  notice  in  the 
following  words :  "  The  seats  in  this  church  ttre 
free,  and  worshippers  are  invited  to  take  any 
vacant  place."  The  respondent  did  not  consent 
to  the  notice  being  so  placed.  Complaints  had 
been  made  from  time  to  time  of  the  condact 
during  Divine  service  of  certain  yonng  men  and 
bo^  lotrated  in  the  north  aisle,  but  there  was  no 
evidence  that  the  appellant  bad  been  one  of  them. 
In  consequence  of  t  ais,  with  a  view  to  regulate  the 
places  where  the  people  should  sit,  the  respondent 
and  the  other  churchwarden,  Frederick  Murray 
Bowd,  on  Sunday  the  27th  June  were  on  duty  in 
the  church.  Thev  stood  in  the  centre  aisle  in 
front  of  the  porcn.  Hespondent  went  to  church 
about  five  minutes  past  six  in  the  evening,  and 
between  a  quarter  and  twentv  minutes  past  a 
great  many  people  came  into  church,  and  be  and 
his  co-chnrchwarden  directed  some  of  them  where 
to  go.  The  church  was  getting  fnU  at  that  time. 
About  twenty  minutes  past  six  some  young  men 
and  boys  came  into  the  porch ;  they  stopped  for  a 
time,  and  then  closed  up  and  came  into  tm  church 
quickly,  and  all  acting  as  it  were  in  concert; 
there  were  about  twelve  or  fourteen  of  them. 
Respondent  and  the  other  churchwarden  allowed 
a  certain  number  to  go  by,  and  asked  some  to  go 
into  the  sonth  aisle,  and  they  all  went,  with  the 
exception  of  the  appellant.  Respondent  had 
placed  some  ladies  in  the  north  aisle,  which  was 
then  nearly  full,  and  wished  to  place  other  ladies 
there  in  order  to  keep  the  ladies  first  seated  there 
in  countenance.  The  respondent  and  the  other 
churchwarden  did  uot  wish  all  the  boys  to  mt 
together.  Respondmt  being  so  placed  in  front  of 
the  appellant,  appellant  pushed  against  respon- 
dent, saying  "  It  is  a  freie  church ;  you  must  not 
interfere  with  me;  I  shall  go  where  I  like." 
Appellant  pushed  respondent,  saying  there  were 
bills  up  that  it  was  a  free  church,  and  they  told 
him  to  go  where  he  liked,  or  something  of  that 
sort.  Respondent  took  hold  of  appellant's  arm. 
and  said,  "Ton  must  go  where  we  ask  you." 
Appellant  refused,  and  would  not  give  his  nam^ 
and  respondent  therefore  said  he  should  summon 
appellant.  Appellant  then  ^valked  out  of  church. 
Appellant  was  going  down  the  middle  aisle,  where 
the  respondent  was  standing,  and  refused  several 
times  to  give  his  name.  Two  people  went 
out,  and  a  lady  fainted.  respon(^nt  believed 
owing  to  the  disturbuice.  Af^llant  was  not 
a  parishioner,  but  had  been  a  rwulw  attradaut 
for  a  few  previous  Sundays,  and  had  never  been 
seen  guilty  of  bad  condact. 

Ther«  was  plenty  "Sgi^bjOO^^fe^ 


Jnse  4,  1887.] 


THE  LAW  TIMES. 


[ToL  LTI.,  X.  B.— 491 


Q.B.  Div.] 


church  towards  which  appellant  was  walking 
before  he  was  directed  to  a  seat  hj  the  respondent. 
Frederick  Murray  Bowd,  the  parish  achoolmaater, 
and  the  other  (vicar's)  churchwarden  (an  office 
which  he  had  held  about  a  fortnight  or  three 
ireeks),  did  not  know  appellant's  name,  but  had 
seen  him  at  chorch.  He  said  he  saw  the  appellant 
(who  was  one  of  the  young  men  and  boys  who 
came  in)  enter  the  ohnrch,  and,  though  he  might 
have  walked  rather  fast,  he  entered  in  quite  an 
arderlj  manner.  He  also  said  he  considered  there 
would  not  have  been  any  disturbance  but  for  the 
respondent  placing  himself  in  front  of  the  appel- 
lant. He  said  boys  used  sometimes  to  misbehave 
themselves  when  they  sat  in  the  north  aisle,  and 
that  he  had  arranged  with  the  respondent  to 
assist  him  in  seating  the  parishioners,  and 
thoaght  it  desirable  to  divide  the  boys  in  order  to 
prevent  farther  distarbance. 

Divine  service  was  celebrated  in  AnCaster 
parish  church  on  Sunday  eraiing  the  27th  June 
1886.  The  celebration  commenced  at  half-paat 
six  as  usual. 

On  the  port  of  the  appellant  it  was  contended 
(1)  that  the  respondent  had  no  authority  to  pre- 
vent the  appellant  from  taking  his  seat  in  that 
Bart  of  the  chnrch  in  which  there  was  room  for 
turn,  as  he  came  into  the  chnrch  in  good  time  and 
was  going  in  an  orderly  manner  to  do  so ;  (2)  the 
respcmdent  had  no  authority  to  interfere  with  the 
appellant  aa  he  had  not  then  been  guilty  of  violent 
behavionr. 

On  the  part  of  the  respondent  it  was  contended 
that  the  respondent  as  churchwarden  had  by  law 
aathority  (under  the  circumstances  disclosed  by 
the  evidence)  to  direct  the  appellant  to  take  his 
Beat  in  the  south  aisle,  and  that,  in  forcing  his 
way  past  the  respondent,  the  appellant  had  oeen 
gmlty  of  violent  behavonr.  The  conrt  being  of 
opinion  that  the  respondent  had  by  law  authority 
(under  the  circumstances  disclosed  by  the  evi- 
dence) to  direct  the  appellant  to  take  his  seat  in  : 
the  south  aitfle,  and  that,  in  forcing  his  way  ; 
past  respondent,  the  appellant  had  been  guilty 
of  violent  behavionr,  gave  their  determination 
against  the  appellant!  in  the  maimer  before 
stated. 

The  qnestions  of  law  upon  which  this  case  was 
stated  for  the  opinion  of  the  court  were :  (1)  whether 
the  respondent  had  by  law  authority  (under  the 
circnmstances  disclosed  by  the  evidence)  to  direct 
the  appeiluit  to  take  his  seat  in  the  south  aisle ; 
and  (2)  whether  the  appellant,  in  forcing  his  way 
past  respondent,  was  guilty  of  violent  behaviour. 

If  the  court  should  be  of  opinion  that  the  said 
convictidn  was  legally  and  properly  made,  then 
the  conviction  was  to  stand;  but  if  the  court 
should  be  of  opinion  otherwise,  then  the  said 
information  was  to  be  dismissed. 

By  23  A  24  Viot.  c.  32,  s.  2: 

Any  person  who  shall  be  gnil^  of  riotona,  violent,  or 
iodKent  twhmvioitr  ...  In  may  cathedral,  chnrch, 
or  district  <dKiroh  or  chapel  of  the  Chnrch  of  Eng- 
.  .  .  or  in  anj  chapel  of  an;  relinoas  denomi- 
Mtion  .  .  .  whether  dnriae  the  oelebratioo  of 
Onine  serrioe  or  atanj  other  time,  or  in  any  ohnrch- ' 
yaid  or  bnrial  gronnd,  or  who  ihall  molest,  let,  distnrb, 
Tex,  or  troable,  or  by  any  other  unlawful  meaas  dtsqniet 
or  nususe  aoy  preacher  dnly  anthoriaed  to  preach 
therein  .  .  .  Bhall  on  oonvistion  thereof  before  two 
jnstioeH  of  the  peace  be  liable  to  a  penalty  of  not  more 
thu  51.  for  every  raoh  offence,  or  may,  if  the  jnatioes 
Mote  whom  he  uiall  be  convicted  think  fit,  instead  of  ' 
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hmng  subjected  to  any  peonniair  penal^,be  committed 
to  prison  for  any  time  not  ezcee^nj  two  montba. 

By  Canon  86  (1608)  : 

The  chnrohwardens  or  qnestmen  shall  take  care  and 
provide  that  the  charohes  be  well  and  snffioiently 
repiured,  and  bo  from  time  to  time  kept  and  maintained, 
.  .  .  bat  eapecially  they  shall  see  that  in  every  meeting 
of  the  oon^rrefration  peace  bo  well  kept,  and  that  all 
persona  excommonioated,  and  ao  denounced,  be  kept  oat 
of  the  ohnrch. 

By  Canon  90: 

The  churchwardens  or  qoestmen  of  every  parinh,  and 
two  or  three  more  diaoreet  persona  in  evei^  pariah,  to 
be  chosen  for  sidesmen  or  asaiatante  by  the  ministera  and 
pariBhioners,  if  they  oan  agree  (otherwise  to  be  appointed 
OT  the  ordinuy  of  the  diocese),  shall  diligently  see  that 
aU  the  parishioners  dnly  resort  to  their  ohnrch  npon  aU 
Sond»s  and  holy  days,  and  there  oontinne  the  whole 
time  (H  IHvhie  service,  and  none  to  walk  or  stand  idle 
or  talking  in  the  clrarcn,  or  in  the  chnrohyard,  or  in  the 
chnroh-porob,  during  that  time.  And  all  suoh  as  shall 
be  fonnd  Black  or  negligent  in  reaorting  to  the  ohnrch 
(having  no  ?reat  or  urgent  cause  of  absoice),  they  shall 
earuMtiy  call  upon  them,  and  after  due  monition  (If  they 
amend  not)  they  shall  present  them  to  the  ordinary  ox 
the  place. 

Cyril  Dodd  for  the  appellant. — ^This  conviction 
ought  to  be  quashed.   The  magistrates  had  no 
jurisdiction  in  this  case.   They  ought  not  to  try 
such  cases.   This  is  a  matter  of  church  discipline,, 
and  not  fit  to  be  >  tried  by  a  conrt  of  summary 
jurisdiction.   If  they  have  this  jurisdiction,  they 
have  come  to  a  wrong  decision.   It  is  submittea 
that  they  had  ho  jurisdintion  to  entertain  the 
question  whether  this  was   a  free  church  or 
whether  the  churchwardens  had  authority  to 
direct  persons  to  take  particular  seats.    They  had 
only  jurisdiction  to  entertain  the  question  of 
actual  violence.   Actual  violence  they  have  not 
found,  but  what,  might  be  termed  conditional 
violence — that  is,  conditional  upon  the  respondent 
having  as  churchwarden  the  right  and  authority 
he  asserted.   That  is  constmctive  violence,  and. 
not  BufBcieut  to  support  a  conviction.   It  was- 
dependent  upon  the  question  of  right.   [Smith,  J. 
—There  might  be  violent  and  indecent  conduct  in 
the  assertion  of  a  right.!   Yea ;  but  the  case  doe?- 
not  so  find.   The  appellant  was  exercising  his 
right,  and  the  respondent  obstructed  him  and  he 
tried  to  get  past  him.    [Smith,  J.— The  justices 
had  to  try  the  question  of  violent  and  indecent 
conduct.]   Yes ;  but  they  have  only  determined 
it  on  condition  of  the  respondent  being  right.. 
The  magistrates  no  doubt  have  mixed  the  question 
of  the  legal  right  with  the  facts  of  the  appellant's 
conduct.   It  is  not  contended  that  the  appellant 
had  the  right  to  any  particular  seat  in  the  church, 
but  only  to  a  seat  m  it.   Now,  churchwardens 
have  the  custody  of  church  proiftrty,  and  certain 
specific  powers  as   re^rds  the  services.  The 
canons  do  not  give  them  power  to  assign  particular 
places  where  persons  may  sit  or  stimd.  The 
canons  85  zad  90  define  the  duties  of  a  church- 
warden, which  are  set  out  in  Sutehina  v.  Denzilm 
(1  Hagg.  Cons.  Bep.  170).   Id.  that  case  the- 
chruchwarden  had  interfered  with  the  clergyman, 
and  the  judge  (Sir  W.  Scott)  said:  "  Their  office  ia 
one  of  observation  or  complaint   .   .   .  There- 
may  be  cases  where  they  may  bo  bound  to  inter- 
fere. "  They  may  repress,  and  are  bound  to  repress,, 
all  indecent  interruptions  of  the  service,  and  are 
the  mosL  proper  persons  to  repress  them ;  and 
they  desert  their  duty  if  they  do  not."   [Smith,  J. 
—There  is  a  case  of  Reynola*  v.  ifen^on  (2  Moo. 

Digitized  by  VjOOglC 


Ashes  (app.)  v.  Calcsatx  (reap.). 


parish 
Und 


492-yoi.  LTi.,  K.  8.] 


THB  LAW  TIMES. 


[  JtiiM  ^  1887. 


Q.B.  D1V.3 


AsEEB  (app.)  V.  Galckatt  (resp.). 


[Q.B.  Div. 


&  Rob.  385)  in  point.]  Yes ;  there  is  also  Worth 
r.  Terringlon  (13  M.  &  W.  781),  in  which  it 
was  admitted  that  churchwardens  bare  authority 
to  place  persona  in  the  church  with  reference  to 
Divine  service ;  but  the  question  arising  in  the 
present  case  was  not  for  decision  in  that  case.  It 
IS  here  admitted  that  churchwardens  bare  a  right 
to  interpose  when  there  is  anything  like  brawling 
in  a  church,  [cimith,  J. — The  question  here  is, 
whether  the  respondent  had  a  legal  ri^ht  to  direct 
the  appellant  to  take  his  seat  in  a  particular  aisle.] 
That  right  depends  upon  whether  the  appellants 
liad  a  right  to  go  into  the  other  aiale.  there  being 
plenty  of  mom  and  he  being  orderly.  It  is  snb- 
mitted  on  bis  part  that  he  bod  a  right  to  go  into 
any  part  of  the  church  where  there  was  room, 
and  where  there  was  no  exclusive  legal  right  by 
facnlty  or  prescription  in  any  person  to  a 
particular  seat.  As  far  back  as  the  Year  Book, 
12  Hen.  7,  it  was  laid  down  by  Sir  Wm. 
Hussey,  C.J,,  that  "  the  church  is  common  to 
fiyeryone,"  and  so  anyone  may  take  an  unoccupied 
seat.  [Smith,  J, — A  churchwarden  may  surely 
regulate  theallocation  of  seats,  and  say  that  one  tez 
shall  sit  on  one  side  and  tbe  other  sex  on  the  other.] 
If  good  order  and  decorum  require  it.  [Smith,  J. 
—Then  he  may  prevent  all  the  yonng  men  and 
hoja  from  sitting  together.]  Only  for  the  like 
reason;  and  here  there  was  no  notice  to  that 
effect,  only  that  the  church  was  free  and  open. 
The  respondent  interfered  with  the  appellant 
while  asserting  hia  legal  right  to  go  to  an 
nnoccDpied  seat  in  tbe  chnrch.  Here  there  was  a 
clear  t^nestion  of  right  and  title,  which  ousted  the 
jurisdiction  of  the  justices,  who  ought  to  have 
stayed  their  hands.  The  conviction  cannot  be 
mamtained. 

Graham  for  the  respondent. — As  regards  the 
first  point,  the  contention  that  here  there  was  a 
claim  of  right,  the  appellant  is  not  entitled  to 
succeed.  The  object  of  this  statute  was  to  pre- 
serve order  and  decorum  in  church ;  and  no  man 
has  a  right  to  assert  by  force  and  violence  in  a 
church  a  claim  or  right,  even  assuming  be  baa  it. 
Of  coarse,  if  no  such  right  as  was  here  claimed 
exists  at  law,  the  justices  are  not  to  hold  their 
bands  simply  because  a  person  chooses  to  claim 
anch  right.  As  a  matter  of  law,  this  right  to  sit 
anywherein  unAppropriated  seats  inaparisb  church 
does  not  exist,  but  churchwardens  have  the  power 
and  right  to  direct  persons  where  to  sit.  Sir  R. 
Phillimore  in  his  Ecclesiastical  Lawfp.  1798)  says : 
There  can  be  no  property  in  fjewn ;  they  are 
erected  for  the  use  of  the  parishioners.  The 
ordinary  may  grant  a  pew  to  a  particular  person 
while  he  resides  in  the  parish,  or  there  may  be  a 
prescription  by  which  a  faculty  is  presumed  ;  but 
as  to  personal  property  in  a  pew,  the  law  knows 
of  no  snch  thing.  Every  man  who  settles  as  a 
householder  has  a  right  to  call  on  the  ^nrish  for  a 
Convenient  seat.  All  the  pews  in  a  parish  church 
are,  by  general  law  and  of  common  right,  for  the 
use  in  common  of  all  the  parishioners,  who  are 
to  be  so  provided  with  s<^ts  as  may  mostcon- 
Tenientlyand  orderly  accommodate  all.  .  .  .  Non- 
parishioners,  whether  extra*parochiaI  or  residing 
in  another  parish,  have  no  eadi  rights;  ana 
directly  an  occupier  of  a  pew  ceases  to  be  a 
parishioner,  his  right  to  the  pew,  however  founded 
and  valid  during  his  continuance  in  the  parish,  at 
once  ceases  and  determines.  But  the  authority 
of  appointing  what  persons  shall  sit  in  each  seat 


is  in  the  ordinary,  who  is  to  take  care  to  order  all 
'tbing;s  appertaining  to  Divine  service  so  that  the 
service  o  f  God  may  be  best  celebrated ;  that 
there  be  no  contention  in  the  church  and  that  all 
things  be  done  decently  and  in  order  ...  In 
Re  Cathedral  of  St.  Colomh's,  Derry  (8  L.  T.  Hep. 
N.  S.  861),  it  was  decided  by  Dr.  Todd,  Vicar- 
General  of  Derry,  that  (1)  in  a  parish  chnrch 
which  is  also  a  cathedral,  seats  are  to  be  allotted 
to  the  parishioners  by  the  churchwardens,  subject 
to  the  contrrl  of  the  ordinary,  as  in  any  other 
parish  church."  Parishioners  are  not  at  liberty 
to  choose  what  seats  they  like ;  the  diatribntuni 
of  seats  rests  with  the  churchwardens  as  tbe 
officers,  and  subject  to  the  control  of  tbe 
ordinaty: 

AtUer  V.  Lmu.  2  Add.  416. 485 ; 

Ptttman  v.  Brtdgar,  1  Fh.  E«d.  Bap.  816, 8S8. 

A  right  to  a  particular  pew  can  only  be  claimed 
bv  faculty  or  prescription,  and  there  was  no  such 
claim  set  up  here.  Churchwardens  may  interfere 
to  preserve  decorum  in  church,  and  may  remove 
persons  likely  to  disturb  it : 

BuiUm  T.  ff«fuon,  10  M.  A  W.  105. 
Tbe  churchwarden  in  this  case  was  only  exercising 
his  le^l  right  and  performing  his  le^  duty  in 
directing  the  appellant  to  take  a  particular  seat, 
and  the  appellant  tiad  no  legal  right  to  sit  in  any 
particular  seat  of  his  own  choice,  but  tried  to 
force  his  way  past  and  assaulted  the  respondent, 
and  so  created  a  disturbance  by  his  violent  and 
indecent  conduct,  which  it  was  the  aim  of  this 
statute  to  prevent  and  punish.  The  fact  of  the 
violence  the  justices  have  found,  assuming  that 
tbe  respondent  as  churchwarden  had  the  l^cal 
right  to  do  what  he  did,  and  that  he  had  the  right 
has  been  established.  The  appellant  here  was  in 
no  way  aggressive.  The  conviction,  therefore^ 
both  on  thelaw  and  on  tbe  facts,  was  right,  and 
ought  not  to  be  quashed. 

Dodd  in  reply. — ^The  justices  have  really  left  to 
the  court  tbe  question  of  violence,  and  have  not 
decided  it  themselves.  Cburchwatdens  have  not 
the  authority  asserted  in  directing  persons  to  sit 
in  particular  seats  which  are  common  to  all : 

Horafall  v.  HoUand  and  WoolUy,  6  Jot.  N.  S.  27S. 
The  only  authority  of  the  churchwarden  is  to 
repress  actual  disturbance ;  here  he  rather  cansed 
it.  [Grantham,  J. — It  was  not  disputed  in  the 
case  just  cited  that  the  churchwarden  had  tbe 
power  to  preserve  order  in  chnrch.  There  tbe 
churchwardens  forcibly  turned  a  person  out  of  a 
pew  where  he  was  sitting.]  In  this  case  tba 
appellant  tried  to  prevent  a  person  from,  lawf  aify 
taking  a  free  seat  which  was  not  oceained  1^  any 
other  person. 

Smith,  J. — This  was  a  case  stated  for  the 
opinion  of  this  court,  which  raises  tbe  question 
whether  the  conviction  of  the  appellant  can  be 
supported  1^  the  facts  set  oat  in  the  caseu  "nw 
conviction  was  under  sect.  2  of  the  Brawling  Act 
(23  &  24  Vict.  c.  32).  I  agree  with  Hr.  Graham's 
contention,  that  if  a  person  is  guiltv  de  fado 
of  brawling— that  is,  violent  and  indecent  be- 
haviour in  a  church — it  is  no  answer  to  set 
up  a  right  or  claim  which  he  thought  he  in 
fact  possessed.  The  question  is,  wh^her  a 
person  is  guilty,  not  whether  he  claims  a 
right.  It  appears  that  the  justices  found  the 
aj^Uant  guilty  on  the  asaui]^iti^^^|  the 
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lespoDdent  churchwarden  was  right,  but  would 
not  hare  so  found  him  if  the  respondent  were 
wrong.  It  ia  now  contended  that  the  church- 
warden was  wrong,  and  could  not  legally  do  what 
he  undoubtedly  did — namely,  endeavour  to  insist 
that  the  appellant  should  sit  in  the  south  aisle 
instead  of  the  north  aisle  of  this  church.  The 
real  point  of  the  case  is,  whether  a  churchwarden 
has  the  right,  for  the  purpose  of  preserving 
decorum  and  decent  conduct,  of  saying  in  what 
free  seats  ear^h  parishioner  is  to  sit,  seats  claimed 
by  faculty  or  prescription  being  outside  of  the 
question.  It  appears  from  the  case  that  there 
had  be«n  oomplaants  of  tnisbehaTionr  on  the  part 
of  certain  ]^ang  men  and  havB  who  were  in  the 
babit  of  sitting  in  the  north  aisle,  and  on  this 
Sunday  a  number  of  them  came  into  church  as  if 
in  concert,  and  the  respondent  asks  some  to  go 
into  the  north  aude  and  some  into  the  south,  the 
appellant  being  among  the  latter.  The  appellant 
iDsiBted  on  going  where  he  was  told  not  to  go, 
ujod  nnbecoming  language  in  a  church,  and 
used  some  Tiolence  towards  the  respondent. 
I  am  of  opinion  he  was  guilty  of  indecent 
behaTiour  within  the  Act.  This  is  not  a  case  of 
seating  parishioners,  but  only  of  directing  where 
a  certain  class  of  parishioners  should  go  or  not 
go.  I  asked  Mr.  Dndd  in  the  course  of  the 
argument  whether  a  churchwarden  for  the  purpose 
of  decorum  oonld  separate  the  sezea.  and  he 
answered  in  the  affirmatire.  What  difference, 
then,  is  there  between  his  doing  that  and,  on  com- 
jdaintB  of  the  congregation  about  the  behavionr 
of  certain  yonng  men  and  lads,  his  directing  a 
certain  number  of  them  to  sit  in  one  place  and 
the  rest  in  another  ?  It  han  been  admitted  that 
churchwardens  have  authority  to  preserre  order 
and  decency  in  church,  and  they  hare,  therefore, 
authority  to  arrange  where  young  persons  shall  sit 
in  free  seats.  If  it  were  necessary  to  fortify  this 
Noposition,  we  have  the  Judgment  of  Rolfe,  B.  in 
Btynolds  v.  Monkton  (2  Moo.  &  Bob.  385),  who  laid 
it  down  that  it  is  the  familiar  law  of  the  country. 
The  respondent  had,  in  my  judgment,  the  right 
to  do  what  he  did.  The  appellant  insisted  on 
going  where  he  was  told  not  to  go,  and  pushed 
the  respondent  round  with  some  force,  saying  he 
would  go  where  he  wanted  to  go,  and  so  was 
guilty  of  brawling.  The  justices  have  left  two 
questions  for  the  decision  of  this  court,  and 
appear  to  have  found  that,  if  the  churchwarden 
possessed  tJbe  alleged  legal  right,  the  appellant's 
ctmduct  was  an  offence  within  sect.  2  of  the  Act. 
1  am  of  opinion  that  he  did  possess  that  right. 
Bat  it  is  said  the  justices  had  no  jurisdiction, 
because  the  appellant  was  making  a  bond  fide 
claim  of  right,  and  they  shonld  have  stayed  their 
hands.  1  fail  here  to  see  the  existence  of  that 
right.  It  is  immaterial  whether  the  appellant  was, 
or  vras  not,  a  parishioner,  for  a  parisnioner,  in  so 
far  as  he  has  not  obtained  a  right  to  a  particnlar 
seat  in  the  parish  church  by  the  grant  oi  a  facnlty 
or  by  prescription,  has  no  right  to  any  particnlar 
seat.  He  may  have  a  right  to  be  in  his  parish 
church  during  Divine  service,  but  not  to  any 
IMrtieular  seat.  The  appellant  had  no  daim  of 
right  in  this  case,  but  was  guiltv  of  indecent 
behaviour  within  the  moaning  of  the  statute,  and 
the  respondent  had  the  right  to  interfere  with 
him.  I  answer  both  the  qaestions  left  to  us  in 
the  affirmattTe,  and  am  of  opinion  the  oonTiction 
was  right. 


Geantham,  J. — ^It  ia  somewhat  unfortunate 
there  is  bo  little  direct  authority  as  to  the  power  of 
churchwardens  of  sftating  people  in  churches,  but 
there  is  ample  authority  that  th^  have  the  right 
to  allot  seats.  It  is  clear  that  a  churchwarden 
has  the  power,  for  the  purpose  of  preserving 
order  and  decorum,  to  direct  persons  to  sit 
in  particular,  or  not  to  sit  in  particnlar,  seats. 
I  quite  agree  with  what  Smith,  J.  has  said 
as  to  the  right  of  the  respondent  in  placing  these 
young  men  and  lads  in  various  parts  of  the  church. 
As  a  churchwarden  has  a  paramount  authority 
in  preserving  order  and  decorum  ia  church,  and 
decomm  was  required  to  be  preserved  in  this 
church,  and  the  appellant  claimed  to  sit  whwe 
he  was  directed  not  to  sit,  the  respondent  had 
a  right  to  prevent  his  doing  so.  The  appellant, 
though  not  guilty  of  gross  violence,  did  in  the  eye 
of  the  law  assault  the  respondent,  and  so  bronght 
himself  within  the  Act  of  Parliameut;  in  other 
words,  he  was  gnilty  of  brawling.  I  am  of 
optnion,  therefore,  that  the  justices  were  right  in 
convicting,  and  that  they  were  right  in  so  doin^ 
independently  of  whether  the  respondent  had  this 
authority  or  no,  because  they  nave  found  the 
appellant  gnilty  of  an  act  of  brawling. 

Ajjpeai  dismUted. 

Solicitors  for  the  appellant,  Rooke  and  Bona,  for 
if.  A.  Peake,  Sleaford. 

Solicitors  for  the  respondent,  Gregory,  Bow- 
eliffes,  and  Co.,  for  S.  K.  Hebb,  Lincoln. 


Friday,  March  4. 
(Before  Lord  Golbridois,  C.J.,  and  Kathbw,  J.) 
Malubi  c.  Hanlt  akd  Fisher,  (a) 
Parliament  —  Vexatious    oppoaition    to    BUI  — 
Jurisdiction  of  Gommiiteea     House  as  to  cosf*— 
"  Petitioner''  meaning  o/— 58  ^  29  Viet.  e.  27, 
«0.  2,  3,  5. 

By  sect.  2  of  28  4"  29  Vict.  e.  27 .-  TT/wu  a 
Committee  of  either  Souse  of  Parliament  shaU 
unanimously  report  that  tlie  propter  of  aprivate 
Bill  has  been  vexaiioushj  subjected  to  expense 
by  the  opposition  of  any  "  petit  lon'*r,'  the 
Committee  shaU  have  power  to  order  such 
petitioner  to  pay  costs. 

By  sect.  3 Such  costs  are  to  he  taxed  by  the  taxing 
office  of  the  Houaet  and  a  certificate  for  the  same 
given  by  him. 

Sect.  5  provides :  That  tJte  valulUij  of  such  certifi' 
cafe  shall  not  be  mUeA  in  quentwn  in  any  oouH. 

Held,  tluit  tlie  word  "  pelUiorter  "  includes  not  only 
the  person  or  pf^-tons  whose  names  appear  on  the 
petition,  hiU  also  tlie  persona  who  realty  presented 
the  petition,  and  reaity  conducted  the  oppoaUion 
to  the  Bill,  although  the  names  of  such  persona 
do  not  appear  on  the  petition  as  petitioners,  and 
the  Committee  have  jurisdiction  to  go  behind  the 
petition,  and  award  costs  against  persons  who 
in  fact  conducted  the  opposition,  ana  vexatiouely 
subjected  the  promoter  to  expense,  although  the 
names  of  aiKh  persons  do  not  appear  on  the 
petiHon  a»  petitioners. 

Motion  to  set  aside  a  judgment  and  give  leave  to 
deliver  a  defence. 

The  plaintiff  was  the  promoter  of  a  Bill 
introduced  in  the  session  of  Parliament  of  1886, 
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to  authorise  the  abandonment  o{  certain  tram- 
ways,  tbe  constraction  of  irhich  had  been 
anthorised  by  tbe  Sk^ness,  Gbapel,  St.  Leonards, 
and  Alford  Tramways  Act  1883.  A  petition 
against  this  abandonment  Bill  was  ju^sented  to 
the  House  of  Commons,  in  the  name  of  a 
company  called  the  Sk^ness  and  St.  Leonards 
Tramways  Company.  This  tramway  company 
consisted  of  three  directors,  namely,  the  plaintiff 
HeniT  Mallet,  and  the  defendants  C.  J.  Hanly 
and  J.  C.  Fisher,  The  defendants  Hanly  and 
Fisher  held  a  meeting  of  the  company,  and 
affixed  the  seal  of  the  company  to  a  petition 
against  tbe  Bill  promoted  by  the  plaintiff,  and 
this  petition  was  presented  in  the  name  of  the 
company.  The  defendants  instructed  parliamen- 
tary agents  to  oppose  the  Bill,  and  these  agents 
instructed  nonnsel,  who  stated  at  the  heu-ing 
before  the  Committee  that  he  appeared  fortl^ 
defenduits  to  oppose  the  Bill. 

On  the  17th  ^y  1886,  the  Committee  of  the 
Honse  reported  to  tbe  House,  that  they  fonnd  the 
allegations  contained  in  the  preamble  of  the  Bill 
as  amended  to  be  true.  They  also  reported  that 
th^  were  nnanimously  of  opinion  that  the 
plamtiff,  the  promoter  of  the  Bill,  had  been 
Texatiously  subjected  to  expense  in  the  promotion 
of  the  Bill  by  the  defendants,  the  directors  of  the 
above  company,  and  tbat  the  plaintiff  was  entitled 
to  recover  from  them  a  certam  proportion  of  his 
costs  under  sect.  2  of  28  A  29  Vict.  c.  27. 

Application  was  then  made  by  the  plaintifTs 
solicitor,  under  sect.  3  of  the  above  Act,  to  the 
taxing  officer  of  the  House,  for  the  taxation  of 
the  plaintiff's  costs,  and  the.tazing  officer  on  the 
8th  Nut.  1886.  certifi^  that  he  aad  taxed  the 
costs  at  2271. 16«.  7(2.,  and  that  he  farther  allowed 
51.  5a.  for  costs  of  taxation,  and  he  gave  bis 
certificate  for  233Z.  1*.  7(2.,  as  being  the  sum 
which  the  defendants  were  liable  to  pay  the 
plaintiffs. 

The  plaintiff  then  issued  the  writ  in  this  action, 
the  indorsement  on  the  writ  stating  that  : 

The  plaintiff's  claim  iBforSSSLlt.  7d.,  beiiiff the  omonut 
of  casta  in  relation  to  the  promotion  of  the  Skegness, 
Chapel,  St.  Leonards,  and  Alford  Tramways  (Abandon- 
DMiit)  Bill,  awarded  to  be  paid  by  tbe  defendants  to  the 
plaintiff  by  a  committee  of  thn  Honse  of  Commons, 
pnrsnant  to  the  statnte  28  A  29  Vict.  o.  27,  ajid  which 
coats  were  taxed  parsnant  to  the  said  statute  at  the 
sum  of  2331.  1».  7d.,  asappeanbya  oertifloateof  tfao 
tMPWg  officer  of  the  House  of  Commtms  dated  the  8th 
Not.  1886. 

On  the  22nd  !N'ot.  iho-  defendants  appeared  to 
tbe  writ,  and  delivered  a  defence,  by  which  they 
denied  that  the  amount  sued  for,  was  the  amount 
of  costs,  in  relation  tn  the  promotion  of  tbe  Bill 
awarded  to  be  paid  by  the  Committee,  pursuant 
to  the  statute  27  &  28  Vict.  c.  27;  they  denied 
that  such  costs  were  taxed  pursuant  to  the 
statute  at  233Z.  Is.  7f2.  or  at  all ;  and  they  said 
that  the  alleged  certificate  of  tho  taxing  officer 
was  given  without  jurisdiction  and  was  invalid. 

Application  was  then  made  by  the  plaintiff 
to  sign  judgment,  notwithstanding  the  defence, 
and  finally,  tbe  Court  of  Appeal  Held,  that  the 

Slaintiff  was  entitled  to  sign  judgment,  as  the 
efendants  could  not,  uu(ier  the  circumstances, 
deliver  a  defence  to  the  action  without  the  leaTe 
of  the  court,  though  it  wonld  still  be  open  to 
them  to  move  to  set  aside  the  jndgment: 
{Mallet  V.  Hatdu,  18  Q.  B.  Dir.  303;  56  L.  J. 
136.  Q.  B.;  35W.B.201.) 
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The  plaintiff  then  signed  judgment,  and  the 
defenduits  applied  in  chambers  to  have  this 
iadgment  set  aside,  and  a  defence  deliTered. 
This  application  was  referred  to  the  court. 

Sect.  2  of  28  &  29  Vict.  c.  27.  provides  that  .- 
When  the  oomnuttee  on  a  priTato  Bill  shall  deoida 
that  the  preambla  is  proTsd,  uid  farther  "  ™  'y 
report  tnat  the  promoters  of  Uie  Bill  have  been 
TexatioQsly  snbjected  to  expose  in  tbe  promotion  of 
the  said  Bill,  the  opposition  of  any  petitioner  or 
petitioners  against  the  some,  then  the  pnMBotsrs  shall 
be  entitled  to  recover  from  the  petitionen,  or  each  of 
them  as  theoommitteethall  think  fit,  saoh  portion  of  their 
costs  of  the  promotion  of  the  Bill  as  the  committee  may 
think  fit,  snon  costs  to  be  taxed  by  the  toxiiw  officer  at 
the  Honae  as  faereinaffeet  mentaoned,  or  sntm  a  sam  for 
oosts  as  the  committee  shall  name,  with  the  ccHisent  of 
the  parties  affected. 

Sect.  3  provides  for  tbe  taxation  of  the  costs 
by  the  taxing  officer  of  the  House,  and  that 

He  shall  deliver  to  the  parties  offested,  or  either  or 
any  of  them,  on  application,  a  certificate  signed  by 
himself  expressing  the  amount  of  snch  ooets  .  .  . 
with  the  name  of  tiie  port^  liable  to  pay  the  same,  and 
the  name  of  the  party  entitled  to  receive  the  some,  and 
saoh  certificate  shall  be  eonclnsiTe  evidence  as  well  of 
the  amount  of  the  demand  as  of  the  title  of  the  partf 
therein  named,  to  recover  the  same  from  the  par^ 
therein  stated  to  be  liable  to  the  payment  thereof. 

Se(rt.  S  provides : 

That  the  party  entitled  to  saoh  taxed  oosts  .  .  . 
may  demand  the  whole  amonot  thereof,  eo  certified 
as  oboTe,  from  any  one  or  more  <rf  the  persons 
liable  to  the  payment  thereof,  and,  in  case  at 
nonpayment  thereof  on  demand,  mav  recover  the  dame 
by  action  of  debt  in  any  of  Her  Majusty's  Courts  of 
Becord  at  Westminster  or  Dablin,  or  by  action  in  the 
Conrt  of  Session  in  Scotland.  In  snob  action  it  shsO 
be  snffioient,  in  Enfrlond  or  Ireland,  for  the  plaintiff  to 
declare  tbat  the  dnendant  is  indebted  to  him  in  the 
sam  mentioned  in  the  said  certificate ;  and  the  said 
plaintiff  shall,  npon  filing  the  said  declaration,  together 
with  the  said  certificate  and  an  affidavit  of  sndi 
demand  as  aforesaid,  be  at  liberty  to  si^  jnd^ent, 
as  for  want  of  plea  by  ml  dicit,  and  take  oat  exeention 
for  the  said  som  so  mentioned  in  the  said  certificate, 
together  with  the  costs  of  the  said  action,  aocordii^  te 
dne  coarse  of  law ;  provided  always,  that  the  Toliaity 
of  such  certificate  shall  not  be  called  in  qnestion  in  any 
court. 

IT.  D.  (f'reenc,  Q.C.  snd  KUeh  for  the 
defendants. — The  Committee  have  not  acted 
within  their  jurisdiction.  They  have  no  jaris- 
diction  under  sect.  2  of  tbe  Act,  to  go  into  the 
question  who  is  the  petitioner.  Thoy  can  only 
see  who  are  the  petitioners  by  looking  at  tbe 
petition,  and  the  names  of  the  ctefendants  do  not 
appear  on  the  petition ;  there  is  a  limit  to  the 
jurisdiction  of  the  Committee,  and  if  they  go 
beyond  that  jurisdiction,  the  conrt  has  power  to 

Srevent  them.  In  Willianu  v.  Swanaea  Canal 
'avigation  Company  (18  L.  T.  Rep.  N.  S.  r>'18 ; 
L.  Rep.  3  Ex.  158;  37  L.  J.  107,  Ex.);  it  wss 
held  that  the  provisions  of  these  sections  apply 
only  tocortiBcates  granted  in  accordance  with  the 
terms  of  the  statute,  and  that  the  validity  of  the 
(Tcrtificate  may  be  questioned. 

Bigham,  Q.C.  and  T.  Tr.<3At</y,  for  the  plaintiff, 
were  stopped. 

Qreene,  Q.G.  replied. 

Lord  CoLESiDGE,  C.J.  —  In  this  case  an 
application  is  made  to  us  to  set  aside  a  jndgnKut 
which  has  been  entered  to  be  followed  by  exeen- 
tion, tor  an  amount  of  costs  ascertained  by  tbe 
taxing;  officer  of  the  Honse  of  Commons,  upon  a 
finding  of  a  C<^t^^@^^^  «I 
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Commons,  come  to  under  circumstances  which  I 
irin  detail  in  a  moment.  It  is  admitted,  and 
indeed  was  expressly  found  by  the  Court  of 
Appeal,  to  whom  we  are  bound  to  defer,  that  up 
to  the  signing  of  the  judgment  and  the  ittsuing 
of  the  execution  eTerything  was  done  by  the 
person  whom  I  will  call  the  plaintiff,  the 
promoter  in  this  case,  with  p>erfect  regularity, 
and  that  the  defendants  did  not  act  in  the  mode 
in  which  the  Court  of  Appeal  suggested  they 
only  could  act  to  prerent  the  operation  of  that 
ju^ment  and.  execution.  The  Goart  of  Appwl 
suggests  that,  it  another  coutbo  had  heen  taken, 
and  as  I  understand,  if  the  court  before  whom 
that  other  course  was  taken  had  seen  reasonable 
ground  for  belief  that  the  Committee  lud 
exceeded  its  jurisdiction,  it  would  have  been  the 
duty  of  that  court,  to  have  given  some  opportunity 
for  raising  the  question.  The  three  Lords  Justices 
seem  to  me  to  have  thonght  that  the  proper  mode 
would  be,  by  pleading  some  plea  which  would 
have  raised  that  question.  Ii  I  understand  the 
judirment  in  the  Court  of  Appeal,  as  being 
delivered  upon  the  facts  of  this  case,  and  as 
intimating  that,  in  their  opinion,  there  was  such 
a  case,  whatever  my  own  judgment  on  the  matter 
might  be,  I  should,  for  obvious  reasons,  have 
immediately  deferred  to  the  judgment  of  the  Court 
of  Appeal,  and  I  should  have  been  of  opinion 
that,  whatever  the  judgiAent  was,  wo  ought 
to  haTe  set  aside  this  judgment,  and  allowed  the 
defendants  to  plead  such  a  plea  as -is  suggested 
in  the  judgmeuts  of  the  three  Lords  Justices 
of  thn  Court  of  Appeal.  But  I  do  not  so  understand 
the  judgment  of  the  Lords  Justices.  I  understand 
them  to  say  that,  before  the  course  which  they 
suggest  as  the  proper  course  to  be  takon,  the 
leave  of  this  court  must  be  evoked,  in  order  to 
enable  the  person  evoking  it  to  take  that  course, 
and  that  the  court  so  applied  to,  before  it  allowed 
that  course  to  be  taken,  must  be  reasonably 
satisfied  that  there  was  some  ground  for  sa3ring 
that  the  Committee  had  exceeded  its  jurisdiction. 
They  refer,  as  I  understand,  to  this  tribunal  the 
consideration  of  that  question,  and  upon  the 
determination  of  that  question  again,  as  J  under- 
stand them,  oar  determination  here  should 
proceed,  and  I  conceiTe  that,  in  giving  the  judg- 
ment which  I  am  abont  to  give,  I  am  following 
the  directions  of  the  Court  of  Appeal  and  acting 
in  submission  to  their  authority.  It  is  for  obvious 
reasons  nnnecessiuy  to  say  whether  individually 
1  think,  in  the  course  they  suggested,  they  were 
right,  because,  right  or  wrong,  it  would  be  only 

Saper  deference  to  them  to  allow  the  course  they 
ve  suggested  to  l>e  pursued,  and  if  upon  further 
consideration  they  thought  there  was  an  error  in 
that  course,  it  would  bo  for  them  to  correct  it, 
and  not  for  us.  Now  then,  what  are  the  facts  of 
this  case  shortly  stated  P  There  is  a  private  Act 
of  Parliament  applied  for,  for  the  purpose  of 
abandoning  a  Bill  for  the  making  of  a  tramway, 
and  for  the  re-delivery  to  the  persons  who 
promoted  that  tramway,  of  the  mon^  which  they 
■bad  deposited,  according  to  the  provision  of  a 
weli'known  Act  nf  Parliament.  '  That  Bill  is 
-opposed  before  a  Committee  of  the  House  of 
Commons.  I  know  not  whether  there  were  other 
opponents,  but  it  is  opposed,  at  any  rate  it  is 
smficient  to  say,  .by  the  company  the  abandon- 
ment of  which  was  the  object  of  the  Bill — I  am 
now  spelling  technically.    But  when  the  Com*  I 


mittee  heard  the  case,  and  when  all  the  facts 
were  before  them,  they  came  to  the  conclusion 
that,  although  the  seal  of  the  company  might  be- 
put  to  the  petition,  and  althougn  the  company 
might  be  nominal  petitioners  before  them,  tbe- 
persons  who  really  presented  the  petition,  and 
who  really  conducted  the  opposition,  and  who- 
really  occasioned  the  promoter  the  expenditure 
of  money,  as  the  Committee  thought,  unreasonably 
and  vexationsly,  were  the  two  gentlemen  against 
whom  they  made  the  order,  and  they  founa  as  a 
fact  that  those  two  persons  were  the  two  persons 
who  really  petitioned,  in  whatever  form  the 
petition  took,  and  that  they  were  the  real  people 
who  were  opposing  the  Bill,  and  the  real  people 
who,  in  the  i  udgment  of  the  Committee,  had  done 
the  mischief  to  the  persons  who  had  applied  for 
costs  against  them.    It  seems  to  me  that  that 
was  a  matter  fully  within  the  jurisdiction  of  the 
Committee  to  find,  and  a  conclusion  which  they 
were  well  warranted  in  coming  to.   We  have  had 
the  affidavit  before  us ;  we  have  had  the  strong 
circumstance  that   the   learned   counsel  who 
appeared  to  oppose  the  Bill  more  than  once 
stated  that  he  appeared  for  the  two  persons  against 
whom  the  order  was  made ;  we  have  the  fact  that, 
when  his  attention  was  called  to  that  statement, 
and  when  the  opposing  counsel  insisted  upon 
that  as  a  ground  for  jetting  this  finding  agamst 
the  defendants  in  this  proceeding,  the  learned 
counsel  never  unsaid,  and  probably  could  not 
unsay,  at  any  rato  he  never  did  nnsay,  the 
important  faob  that  he  appeared  for  these  two 
gentlemen.    He  said,  it  is  true,  as  I  see,  that  he 
appeared  for  the  company,  and  that  the  company 
were  the  nominal  petitioners ;  and  so  they  were, 
but  he  had  stated  that  in  fo>ct  and  in  truth  he 
appeared  for  these  two  gentlemen.    He  waa 
pressed  upon  that   statement,  and  he  never 
qualified  that  statement  in  any  manner.  It 
appears  to  me,  not  only  from  his  statement,  but 
from'  the  affidavit  in  this  case,  which  we  heard 
at  length,  that  there  cannot  be  a  shadow  of  a 
doubt  that  the  substantial  petitioners  in  this  case 
were  the  two  persons  against  whom  the  Committee 
made  the  order,  and  whose  conduct,  in  the 
opinion  of  the  Committee,  was  vexations  and 
oppressive.  Under  these  circumstances  what  are 
we  to  do  ?   Here  is  a  regularly  signed  judgment, 
a  judgment  signed  in  pursuance  of  the  provisions 
of  the  Act  of  Parliament,  which  are  as  stringent 
as  they  could  possibly  be.   A  Committee  of  the 
House  of  Commons,  itself  having  no  means  of 
enforcing  obedience  to  its  finding,  except  by 
committal,  the  Act  of  Parliament  empowers  botli 
Houses  of  Parliament  to  find  in  the  terms  in 
which  this  Committee  did  find,  and  to  fix  the 
persons  whom  it  thinks  fit,  if  it  finds  them  to  be 
petitioners,  with  payment  of  this  money.  The 
finding  is  to  be  taken  before  the  taxing  officer ; 
the  taxing  officer  is  to  tax  the  bill,  and  his  certifi- 
cate is  to  be  made  final  and  conclusive  of  the 
names  of  the  persons  who  are  to  pay  the  money, 
uid  the  names     the  persons  who  are  to  receive 
it.    There  is  the  farther  provision  that,  if  this 
certificate,  when  it  is  presented  to  the  peraons 
who  are  affected  hy  it,  is  not  complied  with,  then 
there  may  be  judgment  entered  up,  and  that 
no  question  in  any  proceeding  taken  upon  that 
judgment  shall  be  allowed  to  be  put  forward 
which  in  any  way  questions  the  validity  of  that 
certificate.    Kow,  it  would  perhuS^be  j 
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the  words  "the  validity  <^  that  certificate"  too 
£ar  to  say  that  it  intended  distinctly  to  prerent 
Bnch  a  question  as  this,  and  to  vest  in  a  Committee 
of  the  House  of  CommonB  or  the  Hon!:e  of  Lords — 
for  it  applies  to  both  Houses  of  Farliament — the 
Bbsolate  right  to  disregard  all  the  legal  rales  and 
to  find  persons  petitioners  who  were  in  no  way 
before  them.  It  might  be  going  too  far  to  say 
that,  although  there  is  a  goc^  deal  in  the  Act  of 
Parliament  which  it  would  be  difficult  to  get 
over  if  i*-.  was  necessary  to  make  such  a  strong 
decision  as  that ;  bat  it  is  not  necessary  to  make 
s  decision  of  that  kind  at  all.  It  is  enough  to 
say  here  that  the  Committee  of  the  Honse  of 
Commons  has  proceeded  according  to  rales  of 
good  sense  to  fix  the  persons  who  really  were  the 
petitioners  with  the  coots  of  their  fraitless  and 
vexations  opposition.  If  the  only  reason  for 
setting  aside  this  judgment  is  a  good  one,  there 
was  no  ground  for  saying  that  the  Committee 
exceeded  their  jurisdiction.  ^  If  the  jurisdiction 
once  attached  it  is  admitted'on  all  hands  tbat  all 
that  follows  from  that  jurisdiction  does  not 
admit  of  being  questioned  in  this  form.  I  think 
that  the  jurisdiction  did  attach,  and  that  the 
order  was  made  within  the  jurisdiction,  and  that 
this  application  should  be  refused.  Although  it 
18  not  the  ground  of  my  judgment,  I  desire  to 
confirm  my  judgment  by  pointing  out  that,  if  the 
Opposite  contention  could  be  maintained,  this 
Act  of  Farliament  would  become  almost 
nugatory,  because  every  derision  in  point  of  tact, 
•everr  finding  in  point  of  fact,  of  any  Committee 
of  the  House  ot  Commons,  under  this  Act  of 
Farliament  might  be  questioned  in  a  court  of 
law,  and  held,  in  one  of  the  courts  of  this 
country,  errtmeous,  and  beranse  erroneous  the 
whole  of  the  proceeding  would  be  without 
jurisdiction.  I  cannot  thmk  for  a  moment  that 
the  Act  was  meant  to  enact  any  such  thing,  and, 
although  I  do  not  base  roj^  judgment  upon  an 
argument  put  ah  inconvenienii,  yet  I  must  say 
that  I  think  that  this  argument  is  not  without  its 
weight  in  showing  that  the  judgment  _  which  I 
pronounce  upon  other  grounds  is  a  right  and 
proper  one. 

Mathew,  J. — lam  of  the  same  opinion.  If  I 
thought  that  any  member  of  the  Court  of  Appeal 
had  intimated  that  there  was  a  question  in  this 
case  which  ought  to  be  raised  by  a  defence  in  the 
action,  or  any  other  mode,  I  should  certainly  not 
be  prepared  to  disturb  it ;  but  I  am  satisfied,  upon 
■an  examination  of  what  Jjorda  Jnsticea  have 
mid,  that  what  they  meant  to  be  done  has  been 
done  in  this  case,  namely,  that  it  should  be  sub- 
mitted to  a  judge  or  a  divisional  court  to  say 
whether  or  not  there  was  any  reasonable  ground 
for  the  suggested  defence,  that  the  Committee  in 
this  case  hul  proceeded  without  jurisdiction,  and 
the  course  that  the  Lords  Justices  suggested  was 
entirely  analogous  to  the  old  proceeding  by  way  of 
injunction  when  an  inequitaole  use  was  sought 
to  be  made  of  a  judgment  properly  signed  in  a 
common  law  court.  Now,  what  are  the  points 
urged  ^i;ainst  this  judgment  ?  As  I  followed  2fr. 
Greene's  argument,  he  says  that  there  were  two 
mistakes  which  the  Committee  made :  they  gave 
themselves  jurisdiction  on  two  findings,  one  a 
finding  of  fact  and  one  a  finding  of  law,  and 
both  findings  were  erroneous.  The  finding  of 
fact  that  he  complained  of  was  that  the  Committee 
considered  that  these  gentlemen  were  petitioners. 


[fx  Bask. 


Well,  we  have  had  before  us  the  affidavits  on  each 
side  on  that  point,  and  I  must  say  for  m^seU 
that  I  have  not  the  slightest  doubt  or  missiving 
that  that  determination  of  that  question  oi  bet 
by  the  Committee  was  perfectly  right.  Mr. 
Greene  has  another  point—although  they  may 
have  been  petitioners  in  fact,  they  are  not 
-petitioners  within  the  meaning  of  this  Act, 
because  the  petitioner  meant  by  this  Act  is  the 

Eerson  whope  name  appears  on  the  petition.  I 
tive  looked  at  the  Act  in  vain  to  find  any  groond 
for  suggesting  that  there  was  any  such  intention 
as  that.  The  two  points  that  have  been  made 
having  thus  failed,  it  is  clear  to  me  that  the 
judgment  must  have  all  the  efficacy  that  it  appears 
to  me  it  was  intended  to  have — an  estoppel,  I 
need  not  say,  of  any  question  of  fact  or  question 
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QUEEN'S  BENCH  DIVTSION,  IN 
BANKBTJPTCT. 
Monday,  Jfareh  14. 
(Before  Cave  and  Mathbw,  JJ.) 
Be  MuLToy ;  Ex  parts  Hdltok.  (a) 

Bankruptcy — Business — lSra7uaetion$  outride  buti- 
nes§ — Proper  hooles — DUdtarge—Sankruj^eif  Ad 
1883,  sect.  28,  sub-sect.  3  (a.). 

A.,  who  carried  on  business  as  a  hatter,  bought  land 
adjoininft  his  own  property  to  sell  again  at  a 
profit.  The  speculation  in  land  tons  untueeess- 
ful  and  caused  his  btuijeruptai.  A.  had  Icspt 
proper  booJes  in  his  business  of  a  hatter,  but  merif 
certain  memoranda  of  hi  a  speculation  in  laao. 
The  County  Court  judge  hdd  that  the  bankrw^ 
had  kept  proper  hoohs,  hut  tuapmded  his  dis- 
charge for  ttoelve  numilu  on  ike  ground  that  ht 
had  oem  guilty  of  rash  amd  haxmrdoua  spec  vloitm. 
The  Board  TraB*  amUsd  &v  this  mapealj  under 
ruUSaeBankruptey  Bules  IfiBfi,  to  Have  tJm  dU- 
eltarge  suspended  for  a  further  period  on  ffts 
ground  that  the  bankrv^  had  kept  no  proftr 
books  of  his  transcKtions  in  land. 

Held  {dismissing  the  appeal),  that  to  bring  a  bank- 
rupt within  i1ieproiHsio»s  o/*#v(.28,#ufe-»ec(,3  (a.), 
it  must  be  slunon  (1)  fJiai  the  banJeruj^  carried  on 
nbutiness;  (2)  that ihehunnese was oite  in vhiA 
it  was  usual  to  keep  hook$t  and  thai  he  had  mC 
done  so. 

Held  furtJter,  that  theae  irantadiont  in  land  wen 

not  a  business. 
This  was  an  appeal  from  thejndge  of  the  Brigbbm 
Cnonty  Court  under  the  following  circumstances  : 

In  1870  the  bankrupt  commenced  business  at 
Brighton  as  a  hatter  with  a  capital  of  5001. 

The  bankmi.t  owned  certain  property  at 
Brighton  known  as  the  Whitehall  Mews. 

Ia  1880  he  purchased  the  leases  of  certain 
houses  in  Great  Bassdl-atreet  adjoining  tbe 
Whitehall  Hewa. 

In  1885  he  purchased  the  leases  of  other  bouM 
in  Great  Bnssell-street.  These  leases  were  pai> 
chased  to  resell  with  the  Whitehall  Uews  to  aa 
arcade  company,  which  was,  however,  nexa 
formed. 
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The  huikrapt  atterwards  o£Eered  the  irhole 
}Ht)perty  for  Bale  to  a  eompuiy  formed  for  the 
parpose  of  building  on  the  land  a  hotel  nrhich 
voQld  have  a  frontage  to  the  King's  Boad.  This 
hotel  company  was  registered,  the  directors 
appointed,  and  a  provisional  contract  was  entered 
into. 

The  bankrupt  borrowed  ou  mortgage  to  pay  for 
thepnrchaBe  of  the  leases. 

The  interest  ,  on  the  loan  fell  into  arrear,  and 
the  bankrupt  borrowed  on  a  second  mortgage  to 
pay  the  interest. 

His  debts  amounted  to  39,000Z,  His  unsecured 
creditors  represented  in  value  about  75001.,  with 
assets  1500t. 

Hie  bankrupt  had  kept  proper  books  ia  the 
basmeaa  as  a  hafctnr,  but  meraly  loose  memoranda 
of  hia  transactions  in  land- 

The  greater  ^rC  of  his  liabilitMS  were  incurred 
outside  his  business  as  a  hatter.. 

The  official  receiver's  report  was,  that  the  bank- 
rapt  had  not  kept  the  books  osoal  and  proper  in 
the  bosiness  carried  ou  by  him,  and  such  as  suffi- 
dcDtly  disclosed  bis  bosioess  transactions  and 
financial  position,  and  that  he  had  brought  about 
his  bankruptcy  by  rash  and  hazardous  speculation. 

The  County  Court  judge  decided  that  the  bank* 
rupt  had  kept  proper  books,  but  that  he  had  been 
gnilty  of  rash  and  hazardous  speculation,  and 
snspended  his  discharge  for  twelve  months. 

From  this  decision  the  Board  of  Trade  appealed, 
according  to  the  provisions  of  rules  2S6,  237, 
Bankrgptcy  Rules  1883. 

JfuiV  M(tckenzie  (Sir  E.  CUxrhe,  Q.C.,  S.-G., 
with  him). — The  application  is  that  the  court 
eboald  suspend  the  discharge  of  the  bank- 
rapt  for  a  longer  term  than  twelve  months. 
He  has  kept  no  books  of  these  specula- 
tions in  land,  and  this  is  a  breach  of  sect. 
28,  sub-sect.  3  (a.).  It  is  a  breach  of  sect.  28, 
sab-sect.  3  (a.),  if  a  bankrupt  have  not  kept  pro- 
per books  of  business  transactions  generally. 
[Cats,  J. — What  you  say  is,  that  even  if  he  was 
not  a  trader  yet  he  onght  to  have  kept  books  PI 
The  seefcion  says,  "  that  the  court  shall  on  proof  of 
any  of  the  facta  hereinafter  mentioned  retnse  the 
order  or  suspend  the  operation  of  the  oi^r  for  a 
qweiSed  time  or  grant  an  order  of  discharge,"  if 

the  banhmpt  has  omitted  to  keep  such  books  of 
aocouut  as  are  usual  uul  proper  in  the  business 
carried  on  him,  and  as  sufficiently  disclose  His 
business  transactions  and  financial  position  within 
the  three  years  immediately  preceding  his  bank- 
mptcy."  He^  the  bankrupt  was  a  hatter,  bat 
the  greater  part  of  bis  liabilities  were  incurred 
oatside  that  uofliness,  and  as  to  these  he  kept  no 
books.  Everyone  who  speculates  must  have 
books.  [Cave,  J. — This  person  does  not  seem  to 
have  carried  on  the  business  of  promoting  com- 
paoies.]  This  Act  does  away  with  the  distinction 
as  to  traders  and  applies  to  all  persons. 
[Hathkt,  J. — This  is  a  penal  enactment,  and 
must  be  construed  strictly.} 

lbDoM,27Ch.Div.687. 
[Cavx,  J. — Tou  \a,y  he  would  break  a  covenant  to 
carry  on  basiuess.}  He  floated  this  company,  got 
directors,  and  issniBd  a  prospectus.  We  admit  an 
iaolatad  transaction  in  und  u  not  a  business  ;  but 
here  be  bought  land  first  to  sell  to  an  arcade  com- 
pany, and  when  that  oame  to  nothing  to  sell  to  an 
hotel  company.   The  point  is,  is  this  section  con- 


fined to  trades  or  not  P  The  intention  was  that 
it  should  not  be  so  confined.  It  would  be  an 
unfortunate  construction  to  put  upon  the  Act  to 
say  that  a  person  who  carried  on  an  occupation 
collateral  to  his  business  and  kept  no  books  as  to 
the  occnpation,  and  yet  brought  about  his  bank- 
ruptcy by  that  occupation,  was  not  within  the 
scope  of  the  Act.  A  cotton  merchant  who  specu- 
lates in  rice  ought  to  record  such  speculations. 
[Cave,  J. — So  a  racing  man  must  keep  books  P] 
That  is  not  a  recognised  business.  He  ought  to 
keep  an  account  of  all  advances  to  him,  and  of 
all  contracts  for  purchase.  The  official  receiver's 
report  shows  he  was  only  able  to  get  at  the  facts 
by  means  of  loose  memoranda.  If  there  are  no 
books  as  to  his  financial  transactions  he  is  within 
sect.  28,snb-sect.  3  (a.).  [Cave,  J.— He  bought  land 
to  sell  and  never  sold  it.]  He  went  so  far  as  the 
contract.  He  buys  a  number  of  properties  and 
borrows  money  todo  so.  [Mathew,  J. — If  he  buys 
land  to  let  to  farmert;  must  he  keep  bookaP] 
This  section  28  contemplates  a  trade  and  also  a 
business,  and  shows  that  the  Ij^fislatnre  meant 
to  include  as  large  a  number  of  persons  as  possible. 
[Mathew,  J. — You  ask  us  to  suspend  nis  dis- 
charge for  more  than  twelve  months;  for  how 
long?]  We  are  not  obliged  to  say.  They  cited 
also 

Ex  parts  Campbell ;  B«  Wallact,  63  Xj.  T.  Bep.  N.  8. 
a08;  15  Q.B.  Div.  113. 

The  bankrupt  was  not  represented. 

Mathew,  J. — Thore  i&  no  question  that  under 
this  sect.  28,  sub-sect.  (3  a.)  the  County  Court  judge 
was  right.  The  bankrupt  is  not  within  the  terms 
of  it,  by  reason  of  the  abseoce  on  his  pert  of 
proper  books  of  account.  We  no  doubt  must  have 
some  reasonable  means  of  ascertaining  the 
debtor's  financial  position,  and  we  are  not  at  all 
clear  that  in  this  case  there  were  not  abundant 
memoranda  showing  what  that  position  was.  We 
must  construe  the  Act  of  Parliament,  and  he  that 
runs  may  read.  The  section  is  as  follows :  [His 
Lordship  read  the  section.]  Now  it  is  dewr  to 
me  that,  nnder  that  section,  what  was  expected  of 
a  man  who  carried  on  a  business  was,  that  he 
should  keep  the  books  proper  in  that  business. 
First  of  ^1,  you  must  show  that  he  was  carrying 
on  a  business.  The  bankrupt  here  was  a  batter, 
and  appears  to  have  kept  books  in  that 
business,  he  also  speculated  in  laud,  and  these 
speculations  were  attended  with  the  usual  ruinous 
result.  He  bought  land  aud  bad  to  borrow  money 
to  pay  for  it,  the  interest  fell  iuto  arrear,  aud  he 
could  not  pay  it,  so  he  borrowed  more  money  and 
came  to  ruin.  Mr.  Muir  Mackenzie  wants  us  to 
ronstrue  this  section  as  if  it  meant  that  every 
man  who  has  become  bankrupt  must  show  he 
has  kept  sufficient  books  as  will  in  the  event  of 
his  bankrupt!^  disclose  his  financial  position. 
This  really  is  too  strong  a  construction  to  put 
upon  the  section.  Its  terms  are  plain,  and  these 
transactions  in  land  being  outside  the  business, 
the  bankrupt  does  not  come  within  the  provisions 
of  the  section. 

Cave,  J. — ^I  am  of  the  same  opinion.  It  seems  to 
me  that,  with  regard  to  sect,  'si,  sub-sect.  3  (a.),  it 
must  be  shown,  before  the  bankrupt  can  be  affected 
with  its  penalties,  first,  that  he  is  in  business,  and 
secondly,  that  the  business  is  one  in  which  it  is 
usual  to  keep  books,  and  that  he  has  omitted  to 
keep  the  books  that  are  usual  and  p^6| 
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biuiness,  and  the  section  is  not  intended  to  apply 
to  cases  vbere  a  person  does  not  carry  on 
bnsiness  at  all,  or  to  cases  where  he  does  carry 
on  business,  and  it  is  a  businesa  in  which  it  is  not 
usual  to  keep  accounts.  Therefore,  where  he 
carries  on  a  business  in  which  bonks  are  required 
he  muBt  keep  proper  books,  and  these  are  the  two 
questions  which  must  be  looked  at.  Now  the 
bnsihess  here  alleged  is  speculation  in  houses,  tuid 
the  evidence  does  not  at  all  show  that  he  carried 
on  sncb  a  business.  I  understand  by  a  speculator 
in  houses  one  who  makes  a  living  by  speculation 
in  houses,  and  not  one  who  does  not  buy  houses 
generally.  This  man  was  possessed  of  property, 
and  he  thoagbt  it  was  capable  of  being  developed ; 
for  this  purpose  he  bought  the  adjoining  property, 
and,  as  was  remarked  by  my  brother  Mathew, 
**with  the  usual  minous  result."  It  cuinot  be 
said  that  he  carried  on  business.  I  can  qaite 
tmderstand  the  bnsiness  of  a  specnlator  in  houses, 
bnt  that  was  not  this  gentleman's  position ;  he 
merely  thought  his  property  could  be  developed 
by  making  additions.  I  have  no  knowledge  of 
what  are  the  books  usually  kept  by  a  person  who 
engages  in  the  business  of  speculation  in  land. 
Ordinarily  when  a  man  indulges  in  trade  he  buys 
and  Bells,  and  bis  transactions  are  entered  up  and 
a  balance  struck.  Some  businesses  consist  merely 
of  selUngand  not  buying,  as  that  of  a  &rmer,  who 
mer^y  Rells  produce.  There  you  can  have  an 
entry  of  all  sales,  and  so  can  judge  if  he  is 

Erosperous  or  nob.  This  man,  however,  merely 
ongbt  property  and  moi-tgaged  it ;  had  ho  sold 
it,  it  could  have  been  entered  up  in  books.  Ho 
never  did  sell  it,  and  therefore  there  was  no  true 
means  of  ascertaining  whether  the  transactions 
were  a  failure  or  not  until  the  property  was 
realised  by  the  trustee.  I  think  the  County  Court 
judge  was  right,  «id  that  this  appeal  must  be 
dismissed. 

Scdicitor  for  the  appellant,  TJie  Solieitor  to  the 
JSomdo/Trade, 


Thwnday,  March  17. 

(Before  Mathxw  and  Cave,  JJ.) 
BeBRlNDLE;  Ex  parte  BmsDix.  (a) 

SanJeru^tey — "  Salary  " — Termvaable  hy  notice — ■ 
Order  for  payment  to  the  ereditora — Annval 
mlary  of  commercial  traveUer^-BcmkrvptCj/  Act 
1883, 8.  53,  sub-sect.  2. 

A.  wat  employed  as  a  commercial  traveller  at  a 
salary  of  1001.  a  year,  terminahle  hy  a  weeVs 
notice.  A.  hecame  hanleru-pt,  and  the  County 
Court  judge  ordered  him  to  pay  201.  everi/  year 
out  of  such  salary  to  his  iniatee  in  bankruptcy 
according  to  the  provisions  of  tJte  Bankruptcy 
Act  1883,  a.  63,  sub-sect.  2. 

Seld,  that  A.  received  a  "  salary  "  toUhin  the 
meaning  of  the  section,  and  thtU  the  order  urns 
right. 

This  was  an  appeal  from  the  order  of  the  County 
Court  judge  at  Croydon. 

The  bankrupt  was  employed  by  a  merchant  at 
a  salary  of  lOOZ.  per  annum  as  a  commercial 
traToller,  terminable  at  a  wedc's  notice. 

The  order  of  the  County  Court  judge  was,  that 
the  sum  of  201.  should  be  jwud  by  the  bankrupt  out 
of  his  salary  to  his  trustee  in  bankruptcy,  and 

(a)  Bapoxtod  bj  J.  E.  VnioiiiT,  lEaq:,  B>rrliter4t-Law. 


that  the  first  payment  should  be  made  in  Jan. 
1887,  and  continued  until  farther  order. 

From  that  deciBion  the  bankrupt  appealed; 

R.  V.  WtUiame  for  the  appellant. — The  qaestiott 
is,  does  sect.  53,  sab-soot.  2,  apply  ?  **  Where  the 
bankrupt  is  in  receipt  of  a  saluy  or  income  other 
than  that  meutionml  in  sub-sect.  1,"  the  court, 
on  the  application  of  tho  trustee,  shall  from  tnne 
to  time  nmke  such  order  m  it  thinks  just  for  the 
payment  of  the  salary,  income,  or  of  any  part 
thereof,  to  the  trustee  to  be  applied  by  him  in 
snch  manner  as  the  pourt  may  direct.  The  bauk- 
mpt's  earnings  are  not  salary  or  income,  and  this 
order  of  the  County  Court  judge  is  wrong.  His 
engagement  is  for  his  personal  services,  and  may 
be  put  an  end  to  by  a  week's  notice.  Salary  must 
be  read  as  salary  f^itmfnn  ^eneruwitb  the  salaries 
in  Bub-sect.  (1),  which  are  that  of  an  officer  or  of 
a  clerk  in  the  civil  service.  In  Ex  parte  BenweU ; 
Be  Hiitton  (51  L.  T.  Rep.  8. 677 ;  14  Q.  B.  Div. 
301),  it  was  held  that  income  did  not  mean  the 
fees  obtained  by  a  man's  practice  as  a  bone-settv. 
[Cate,  J. — You  are  asking  us  to  extend  that 
case.]  This  property  would  not  vest  in  the 
trustee,  it  is  personal  earnings.  Salary  does  not 
mean  prospective  and  contingent  earnings.  Hiis 
bears  all  the  element  of  contingency ;  here  there 
is  no  contract  to  employ  him  for  more  than  a 
week.  The  element  of  uncertainty  takes  this  case 
out  of  the  section.  There  must  be  a  definite 
annusl  account,  and  this  is  not. 

Muir  Mackenzie,  tor  the  official  receiTer,  was  not 
called  upon. 

Hatbew,  J.— This  is  a  simple  point.  The  Act 
of  Parliament  is  plain ;  it  says,  sect.  53,  sub-sect.  2 
"where  the  bankrupt  is  in  receipt  of  a  salary  or 
income,"  other  than  those  mentioned  in  sub-sect. 
(1)  .  .  .  .  the  court,  on  the  application  of  the 
trustee,  shall  from  time  to  time  make  such  order 
as  it  thinks  just  for  the  payment  of  the  salary 
.  .  .  .  to  the  trustee,  to  be  applied  by  him  in 
such  manner  as  the  court  shall  direct."  The 
question  is,  did  the  debtor  receive  a  salary? 
and  hia  counsel  says  he  did  not,  bnt  merely 
weekly  wages ;  but  I  am  of  opinion  this  was  a 
salary  terminable  by  a  short  notice.  It  is  not 
suggested  what  length  of  notice  is  required  Oj 
order  to  make  weekly  wages  become  salary.  Will 
one  month  do  P  It  cannot  make  any  difference  to 
the  bankrupt  what  is  the  lei^h  of  notice.  What 
he  here  earned  was  salary,  and  the  Act  aj^ltes. 
What  difference  can  there  possibly  be  between  the 
case  of  a  clerk  employed  hy  the  Civil  Serrice  and 
a  man  employed  as  this  man  was  by  a  merchant.' 
I  think  the  learned  County  Court  judge  iras 
perfectly  right  in  the  conclusion  at  which  he 
arrived. 

Caa'e,  J, — I'  am  of  the  same  opinion.  I  think 
the  point  taken  here  is  not  arguable.  The  bank- 
rupt was  in  receipt  of  an  annual  salary,  which 
could  be  put  an  end  to  by  a  week's  notice.and  the 
learned  County  Court  judge  made  an  order  fw 
payment  of  a  portion  of  that  salary  every  year  to 
the  trustee  in  bankruptcy  for  the  benefit  of  the 
creditors,  and  the  only  authority  which  has  be«i 
cited  in  support  of  the  contention  that  the  mlii^ 
of  the  learned  County  Court  judge  was  wrong  » 
the  language  of  the  Lords  Justices  in  the  ca»  of 
Ex  parte  Benutett;  Be  Button  (vbi  sup.).  Buttbat 
case  is  disposed  of  at  once  if  li^rence  he  mad*  Jo 
the  form  No.  iWfeigil^l^feef^C= 
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il^Mars  to  the  court  jast  uid  reasonable  that  the 
lonnal  sam  of  ,  portion  of  the  said  salary  (or 
incrane),  oaght  to  be  paid  by  the  bankmpt  by 
nonthl^  (or  qaarterly)  payments  (according  as 
tbe  banETiipt  receives  his  salary  or  income,  &c.)." 
Then  as  to  the  contention  that,  as  the  bankrupt 
was  Bobject  to  a  week's  notice,  he  would  on  receipt 
of  that  notice  lose  bis  salary,  I  am  of  opinion 
^t,  notwithstanding  this,  what  he  receives  is 
silary.  This  very  thing  has  been  provided  for  by 
rule  74 :  "  Where  an  order  has  been  made  for  the 
payment  by  a  bankrupt,  or  by  his  employer  for 
the  time  being,  of  a  portion  of  his  income  or  salary, 
the  bankrupt  may,  npon  his  ceasing  to  receive  a 
ulary  or  income  of  the  amount  be  received  when 
tiieorder  was  made,  apply  to  the  court  to  rescind 
the  order  or  to  reduce  the  amount  ordered  to  be 
paid  by  him  to  the  trostee."  I  think  the  County 
Court  judge  was  right,  and  that  this  ^(peal  must 
be  dismissed. 

Sc^icitors  for  the  appeUant,  Ingle,  Oooper,  and 

Solicitor  for  the  reepondent,  The  SolieUor  to  the 
Beardqf  Trade. 


PEOBATB,  DIVORCE,  XSB  ADMEttALTY 
DIVISION. 
ADMIRALTY  BUSINESS. 
Tueiday,  Jan.  25. 
(Before  Butt,  J.) 
The  Victoxia.  (o) 

Damage  to  cargo — Collision — "■Damage  done  hy 
any  ship" — Action  in  rem — The  Admiralty 
CouH  Act  1861  (24  Vict  c.  10),  sa.  6,  7. 

The  jurisdiction  conferred  hy  sect.  7  of  the  Admi- 
may  Court  Act  1861  "orer  any  -  claim  for 
damage  done  hy  any  ship  "  does  not  cover  a  claim 
hy  a  cargo-owner  against  tlie  ship  carrying  the. 

»jo  for  damage  received  by  the  cargo  in  a 
iaion. 

This  was  a  motion  by  the  defendants  in  a  damage 
action  in  rem  against  the  steamship  Victoria  to 
"set  aside  the  writ  of  summons  and  warrant  of 
irrest,  and  to  dismiss  the  action  with  costs." 

The  facts  upon  which  the  defendants  moved 
tiie  court  were  contained  in  the  following  affi- 
davit, which  was  filed  on  behalf  of  the  defendants. 

I,  William  Arnold,  of  Nob.  4  and  6,  Throgmorton* 
avoiae,  in  the  Ci^  of  London,  a  member  of  the  firm  of 
Wendt  and  Co.  of  the  Bame  place,  underwriters*  repre- 
MBtative,  make  oath  and  aa.j  aa  follows : 

1.  Hj  said  firm  are  the  represratativeB  in  ^jj^tglanil  of 
ilw  owners  of  the  stMunahip  Victoria  for  the  pnrpoMe 
tt  this  action. 

S.  Thie  action  is  brooght  in  the  names  of  "  owners  of 
lately  laden  on  board  the  steamship  Ficfpria"  to 
zeooTer  65001.  for  damages  done  to  the  said  cargo  hj  a 
ooUiaion  between  the  stM>mfihip  Cerwin  and  the  steam- 
Bhip  Victoria  in  tbe  Mediterranean,  on  tbe  4th  Not.  1885. 

8.  The  Victoria  is  a  Swedish  steamship  of  1045  tone 
vagieter,  and  is  now  at  Newport,  Monmonthshire.  Tbe 
^aiatitis  bave  arrested  her,  and  she  still  remaina  tmder 
amst,  and  mj  aaid  firm  has  received  telegz^hioinstrao- 
tioiis  to  obtain  her  immediate  release. 

i.  At  the  ^me  of  the  oolliaion  between  the  Ca*w»n 
aad  iHu  Victoria  the  Vi^oria,  laden  with  a  cargo  of 
Mgu,  was  on  a  voyage  ondwr  charter-party,  by  which 
■be  was  bonnd  from  Sonrabaya  to  Malta  fta  orders. 
The  coUinott  between  tbe  above  TesselH  ooonrred  in  tbe 
Mediterranean  Sea  on  the  4tb  Nov.  1885,  and  I  am 

(•)  Stpoitad  tgr  J,  P.  AbfuaUi  and  BuTLBa  AspniAUi,  BeqiSn 
BatrlsliiB  il  Law. 


informed  and  believe  that  tiie  Victoria  reoeived  damage 

thereby. 

5.  The  Victoria  proceeded  to  Malta,  and  there  received 
orders  from  the  ohartorers  to  proooed  to  Havre  and 
there  deliver  her  cargo.  The  Victoria  having  undergone 
necessary  repairs,  proceeded,  as  I  am  iiuormed  and 
verily  believe,  to  the  port  of  Havre,  where  she  distdiaiged 
her  cargo,  and  delivwed  it  to  the  ownera  of  the  billa  of 
lading. 

6.  The  general  average  statement  relating  to  tbe 
damages,  coneeqnent  npon  tbe  oolliHion  as  between  the 
ownera  of  the  Victoria  and  her  oargo  was,  as  I  am 
informed  and  believe,  made  up  at  Havre  and  aooepted 
by  tiie  owners  of  the  cargo. 

7.  I  am  informed,  ana  believe  that  no  part  of  the 
oargo  of  the  Victoria  laden  on  board  her  at  the  time  of 
tbe  colliaion  was  brought  into  any  port  in  £[urlaDd  or 
Wales  by  the  Ftctoria,  but  that  snoh  cargo  was  delivered 
at  the  port  of  Havre  aforesaid. 

The  following  sections  of  the  Admiralty  Court 
Act  1861  were  referred  to,  and  are  material  to 

the  decii^ion : 

Sect.  6.  The  High  Court  of  Admiralty  shall  bave 
jnrisdiotioD  over  any  claim  by  tbe  owner  or  consignee 
or  assignee  of  any  bill  of  lading  of  any  goods  carried 
into  any  port  in  England  or  Wales  in  any  ship,  for 
damage  done  to  the  goods  or  any  part  thereof,  by  tbe 
negligence  or  misoondact  of  or  for  any  breach  of  dnty 
or  breach  of  contract  on  the  part  of  tbe  owner,  master, 
or  crew  of  the  ship,  nnlesa  it  ii  shown  to  the  satisfaction 
of  the  court  that  at  tiie  time  of  the  institution  of  the 
cause  any  owner  or  part  owner  of  the  ship  is  domioilsd 
in  England  or  Wales. 

Sect.  7.  The  High  Court  of  Admiraltiy  shall  have 
jurisdiction  over  any  claim  for'  damage  done  by  any 
ship. 

Finlay,  Q.C.  (with  him  Dr.  Stuhha)  for  the 
defendants  in  support  of  the  motion.— The  court 
has  no  jnrisdiction  in  rem  in  the  present  case. 
[He  was  stopped  by  the  Court.] 

Bamegf  for  tbe  plaintiff,  contra. — -The  plaintiffs 
have  not  instituted  their  action  under  sect.  6  of 
the  Admiralty  Court  Act  1861,  but  are  suing  in 
tort  under  sect,  7.  By  the  terms  of  that  section 
tho  court  has  "jurisdiction  over  any  claim  for 
damage  done  by  any  ship."  The  word  "  damage  " 
has  a  technical  meaning,  and  covers  the  damage 
dine  to  the  plaintiff's  cargo  in  the  present  case. 
In  the  case  of  The  Mdtvina  (Br.  &  L.  67),  it  was 
laid  down  that  the  widest  construction  is  to  bo 
put  upon  this  section.  [Bctt,  J, — It  is  not  your 
carrying  Bhip  which  does  the  damage.  It  is 
tbe  other  ship.  Your  ship  suffers  damage.]  It 
was  owing  to  the  negligent  navigation-  oi  the 
carrying  ship  that  tho  damage  was  done  to  the 
cargo.  Just  as  she  damaged  the  other  ship's 
car^,  so  she  damaged  her  own  cargo.  It  would 
be  illogical  to  say  that,  under  this  section,  the 
owners  of  cargo  on  the  other  ship  have  a  right 
against  the  Victoria,  and  the  owners  of  her  cars^ 
have  not.  It  was  the  same  negligence  which  did 
damage  to  both  cargoes.  To  found  a  right  of 
action  under  this  section,  it  is  not  nenessary  that 
the  vessel  sued  should  have  been  in  contact  with 
the  other  ship : 

The  Energy,  L.  Bep:  3  A.  &  E.  48  ;  3  Mar.  Law  Cas. 

O.S.503  ;  23L.T.  Bep.  N.  8.601; 
The  Suten.  1  P.  Div.  117;  8  Asp.  Mar.  Law  Cas. 

122 ;  84  L.  T.  Bep.  N.  8.  888.. 

[BiTTT,  J. — If  your  argument,  is  right,  sect.  6  is 
practically  useless,  bemuse  a  goods  owner  mi^ht 
always  sue  in  tort,  whether  the  goods  were  earned 
into  an  English  port  in  the  ship  or  not.3  That 
section  deals  with  contract,  whereas  sect.  7  deals 
with  tort.  [Butt,  J.  referred  to  The  Dantzig,  1 
Mar.  Law  Cas.  0.  S.  3»2;  9^L.  T.  R^g^J^g^M^^ 
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Butt,  J.— I  am  of  opinion  that  this  is  an 
attempt  to  extend  the  jurisdiction  in  rem  of  this 
court  to  an  extent  not  warranted  hy  the  words  or 
the  intention  of  the  Act  of  Parliament.  It 
appears  clear  to  me  that  the  damage  alleged  to 
hare  heen  done  to  this  cargo  was  not  damage 
done  by  a  ship  within  the  meanini;  of  the  Act. 
I  shall  therefore  make  an  order  in  the  terms  of 
the  motion. 

Bamea  applied  that  the  order  might  be  stayed 
tUl  the  day  following,  to  enable  his  clients  to 
determine  whether  they  would  take  the  question 
to  the  Court  of  Appeal. 

Butt,  J. — As  I  hare  no  doubt  at  all  about  the 
matter,  I  cannot  accede  to  your  application. 

Solicitors  for  the  plaintiffs,  Waltona,  Bubh,  and 
Johnson. 

Solicitors  for  the  defendwts,  Btdkea,  Saunden 
and  Stoiet. 


Tveadatft  Dee.  21,  1886. 
(Before  the  Bight  Hon.  Sir  Jamzs  Hahkxn.) 

The  Akni£.  (a) 
Life  ealvage — Vessel  sunk  in  eoUisionr— Raising  of 
toreck — Expenses  of  rcnaing — Merchant  Shvpping 
Act  1854  (17  4"  18  Vict.  c.  104),  s.  4^9— Thames 
Comtervaney  Act  1857  (20  4"  21  Viet.  c.  adoii.), 
t.  86. 

Where  a  conservancy  authority,  in  pursuance  of 

their  powers  under  an  Act  of  Partiannent,  raise 

and  sell  a  sunken  ship  to  defray  the  expenses  of 

raising  her,  their  lien  vpon  the  ship  and  its 

proceeds  ta3t«a  priority  of  any  claim  io  life  salvage, 

and  if  the  proceeds  are  less  than  the  expenses, 

there  being  no  property  saved  against  which  life 

eaSvage  can  aitachf  life  minors  eannoi  recover 

et<Aer  agewnti  the  ntnfesn  ship  or  against  the 

owners,  notwithdanding  the  fact        the  owners 

have  recovered  from  toe  wrongdoers  eauting  the 

sinking  of  their  ship  the  amount  of  tJie  loss  that 

they  nave  sustained. 

The  A,  was  sunk  in  a  eoUiaion  in  the  Thames  solely 

through  the  negligence  of  the  U,  Some  of  her  arena 

were  saved  by  the  8.   The  A.  was  svhseguently 

raised  by  the  Thames  Conservancy,  and  sold  m/ 

them  to  defray  the  et^ensee.    The  proceeds  being 

insu^icient,  the  defietency  was  recovered  from  the 

owners  of  the  A.,  who  \n  their  turn  rKovered  it, 

and  the  value  of  the  A.,  from  tlie  owners  of  the  R. 

The  8.  now  claimed  Ufa  salvage  againet  the 

owners  of  the  A.,  but  did  not  arrest  the  A.  or 

demand  oaU. 

Held,  thai  the  A,  had  not  been  saved,  and  thai 

there  was  no  property  to  which  {he  davm  for 

life  salvage  could  attach,  notwiihttandi^  the 

fact  that  the  defendants  had  recovered  the  value 

of  their  vessel. 

This  was  a  salvage  action,  instituted  in  the  City 

of  London  Court  by  the  owners,  xoaster,  and  crew 

of  the  ttteam-tng  Stormcock,  gainst  the  owners  of 

the  schooner  Annie.   The  plaintiffs  claimed  life 

salTage  lor  saring  the  liTes  of  the  pilot  and  one  of 

the  crew  of  the  Annie,  and  of  a  Custom  House 

officer  on  board  the  Annie  at  the  time  the  servioea 

were  rendered. 

At  the  hearing  before  the  City  of  London  Court 

the  following  facts  were  proved : — At  about  10p.m. 

(a)  Baported  by  J.  P.  AipnrALL  and  Bctlbs  ABmU^  Biqn.. 
B«rnM«tB-«t-Law. 


on  Jan.  16, 1886,  the  fi(onn«oefe,  a  serew'tng  of  60- 
horse  power,  was  proceeding  down  the  river 
Thames  when  those  on  board  of  her  obserred  a 
collision  between  the  steamship^  Reemta  and  the 
schooner  Annie  off  the  entrance  to  the  Victoria 
Docks.  The  plaintiffs,  fearing  that  the  Annie  was 
in  danger  of  sinking,  at  once  stopped  thdr  mginei 
and  launched  their  lifeboat. 

On  coming  up  to  the  Annie  it  was  found  that 
she  was  rapidly  sinking.  Cries  for  help  were 
heard,  aud  ultimately  the  pilot  of  the  Annie  was 
picked  up  out  of  the  water,  and  one  of  the  crev 
and  a  Custom  House  officer  were  taken  off  the 
rigging.  The  men  were  then  taken  on  board  tiw 
StormeotA,  and  wwa  landed  next  morning  at 
GraTesend. 

The  services  were  rendered  in  fine  weather. 

In  ctmsequence  of  the  coIliBion  the  Annie  sank; 
and  in  an  action  by  her  owners  against  the  ownara 
of  the  Recepta  the  Beeepta  waa  found  aolelrto 
blame,  and  the  owners  ox  the  ^iime  reeoTered  the 
damages  sustained  by  them  by  reason  of  the 
collision.  The  Annie  was  subsequently  raised  by 
the  Thames  Conservators.  The  expense  of  raising 
the  vessel  amormted  t-o  She   was  then 

sold  by  the  Conservators  nnder  the  provisions  of 
the  Act  20  &  21  Yict.  c.  exivii.,  to  defray  the  ex- 
penses of  the  raising,  and  realised  921.  The 
Conservators  recovered  the  balance  from  the 
owners  of  the  Annie.  At  the  reference  in  the 
collision  action  against  the  Recepta  the  owners  of 
the  ^nnte  recovered  not  only  the  value  of  their 
ship,  bnt  also  the  money  paid  them  to  the 
Tfaames  Conservators  for  raismg  the  ahip.  Hie 
present  action  was  entitled  as  an  action  m  r&m, 
but  as  a  matter  of  fact  the  writ  bad  never  heen 
served  on  the  wreck,  nor  had  she  been  arrested. 
It  also  appeared  that  no  hail  had  beeoi  givan,  nd 
that  no  money  had  been  paid  into  court  in  Usa 
of  bail. 

In  these  circumstances,  the  learned  jn^^  of 
the  City  of  London  Court  valued  the  ^aintifb* 
services  at  30!.,  bnt  refused  to  give  judgment,  and 
ordered  the  action  to  be  transferred  to  the  High 
Court- 

The  action  was  thereupon  transferred  to  the 
High  Court,  and  the  plaintiffs  now  moved  i(V 

judgment. 

For  the  purposes  of  the  motion,  the  foUowhig 
agreed  statement  of  facts  was  used : 

1.  The  ^nnta  was  run  into  and  sank  by  'Uie  steamahip 
Ktcepta  in  abont  midsiream  of  Bn^br's  Beaoh  of  the 
river  Thuaes. 

2.  The  Bteam-tDfT  Stormeodfc.  and  her  master  and  oraw, 
resoaod  some  of  the  orew  of  the  ^nnw,  vii.  iha  p3ot, 
one  A.  B.,  and  a  Castom  House  oflloer, 

3.  The  owners  of  the  Annie  oommenoed  an  actios 
against  the  Recepta  for  the  damages  they  inoorredia 
oonaeqnenoe  of  the  nnkiiv  of  their  vessel.  The  Rectpta 
was  held  soIelT  to  blame  for  the  oollision,  and  the  plain- 
tiff 8  recovered  the  fall  valoe  of  their  ship  and  oazgo. 

4.  The  Annie  and  her  cargo  of  stone  were  abandoned 
andtieateilasatotal  lose  by  the  owners  thereof. 

5.  ^ewreok  wasBabaeqneiitlj,  withoatocanrnTctieatkB 
with  or  with  the  consent  of  the  owaers  of  the  Amm, 
raised  hy  the  Thamea  Conserraaior  at  aa  rateaas  of 
149t.4i.9d.;uidwa8eo]db7themforthe8aa(iof9S.5>.S^ 
the  balance  beina  paid  by  the  owners  of  the  Annie 
at  the  reqnest  of  the  Thames  Conservancy,  and  anbw- 
qaently  recovered  the  said  owners  Iron  the  ownara 
of  the  Beeepta  in  ttie  aforesaid  aoUon.  The  naaas 
Conaervanoy,  in  acting  as  herein  slated,  acted  in  par* 
Boanoe  of  their  statutory  powers. 

6.  The  ownera,  master,  and  crew  of  the  StormteA 
i»onght  anaotion  against  the  Aaats  to  xeoorpr  sslTaffs 
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ragnuMn.tioti  is  respeot  <tf  tiw  httIom  fb«7  haA 
xsndered  m  kforowid. 

7.  Th«  Bud  aotion  for  Hfe  salnge  oame  on  for  hearint* 
baibnthejud^eof  theCitrof  London  Court  (Admiral^ 
jvisdiotioii)  on  the  Uth  Nor.  1886,  and  haTiiw.  with  a 
Tinr  of  aaTiiig  expatiM  to  th«  partiei,  tatwn  eridaiKW  at 
to  the  natnro  of  tn«  uid  sarriow,  he  referred  the  aotion 
te  the  High  Court  with  a  atatement  that  in  liii  opinion, 
if  the  plaintiffB  were  entitled  to  reoorer  at  all,  the 
■aioimt  of  salrage  remtmeratioii  shonld  be  801. 

Dr.  Baiket  for  the  plaintiffs. — The  defendants 
are  liable  to  pay  salvage.  The  fact  that  the  ship 
has  not  been  arrested  is  immaterial.  The  Annie, 
OT  her  equivalent,  has  been  saved,  and  therefore 
tiie  plaintiffs  are  entitled  to  be  paid  salvage : 

The  Hope,  8  C.  Bob.  215 ; 

The  TretaiMMy,  8  G.  Bob.  216,  n. ;  * 
It  cannot  be  said  that  the  Annie  has  been 
"  destroyed  "  within  the  meaninyc  at  seet.  459  of 
thel^rchant  Shipping  Act  1854.  Moreover  the 
dflfan'^MtT  are  in  the  same  positinn  as  if  the 
AtuM  had  never  been  sunk.  Tney  have  recovered 
ber  value  from  the  owners  ot  toe  Bee^ta,  and 
hold  snch  sum  ot  money  snbjeot  to  the  plaintiffs' 
claim  for  life  salvage.  It  was  never  intended 
that  sect.  459  ot  the  Merchant  Shipping  Act  1854 
shonld  bar  snch  a  claim  as  this.  The  mere  loss 
ot  the  re$,  provided  it  is  replaced  by  an  equivalent 
oompenaation  for  its  loss,  cannot  take  away  the 
right  to  life  salvage.  The  amount  recovered  by 
the  defendants  from  the  Bectpta  is  held  by  them 
subject  to  the  present  claim  i 

The  Emmim,  41  L.  T.  Sep.  N.  8.  388 ;  5  P.  Div.  6; 
4  Amp.  Mar.  Law  Caa.  185. 

FyJce,  for  the  defendants,  after  citing  The  Cargo 
«r  SchiUer  (36  L.  T.  Rep.  N.  S.  714 ;  2  P.  Div.  146  •, 
3  Asp.  Mar.  Law  Cas.  439),  was  stopped  by  the 
Court. 

Sir  J  AXES  HjlMHex.— I  have  no  doubt  in  deciding 
this  case  against  the  plaintiffs.  In  my  opinion,  to 
found  a  cUim  for  life  salvage  there  most  be 
■omefching  saved  to  which  the  (daim  can  attach. 
In  the  present  case  the  ^m»e  was  not  saved,  and 
yet  a  cuim  is  made  against  her  owners  for  life 
nlvagB.   It  is  tme  that  the  present  defendants 
did  recover  damMes  from  the  Beeepta  in  respect 
oi  the  total  loss  of  their  vessel,  but  to  that  sum  of 
money  a  claim  for  life  salvage  cannot  attach. 
Kow  sect  459  of  the  Merchant  Shipping  Act  1854 
^orides  as  follows :  "  Salvage  in  respect  ot  the 
preservation  ot  the  life  or  lives  of  any  person  or 
persons  belonging  to  uiy  snch  ship  as  aforesaid, 
shall  be  payable  by  the  owners  of  the  sbip  or  boat 
in  priority  to  all  other  claims  for  salvage ;  and  in 
oases  where  such  ship  or  boat  is  destroyed,  or 
where  the  value  thereof  is  insnSlcient,  ^ter 
payment  of  the  aetoal  expenses  incurred,  to  pay 
the  amount  of  the  salvage  due  in  respect  ot  any 
Ufa  or  lives,  the  Board  of  Trade  ma^  in  its 
diacT^ion  amrd  to  the  salvors  ot  snch  lifiB  or  lives 
OD^  <rf  tbB  Mercantile  Marine  Fund  such  sum  or 
sania  as  it  deenia  fit  in  nhola  or  in  part  satis- 
bcti<m  of  any  amount  ot  salvage  so  left  unpaid  in 
respect  of  such  life  or  lives."   In  this  case,  the 
Annie  being  at  the  bottom  of  the  river,  the 
Thsmes  Conservancy,  in  fulfilment  of  a  public 
duty,  raised  her  as  beingan  obstruction  to  the 
navigation  of  the  river.   They  were  also  entitled 
under  their  Act  to  sell  the  raised  property  and  to 
recover  any  expenses  they  had  incurred  over  and 
above  the  proceeds  of  the  sate  of  the  wreck  from 
her  owners.   The  owners  of  the  Annie  had  to  pa^ 
a  balance  to  the  Thames  Conaervancy,  axid  this 
Tol.  LVL  K.  S.,  1489. 
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they  recovered  from  the  owners  of  the  Reeeptd  am 

girt  of  their  damages  occasioned  by  the  collision, 
at  that  is  a  totuly  different  transaction  from 
the  saving  of  property  by  salvors.  I  am  clearly 
of  <^inion  that  the  present  plaintiffs  have  no 
rights  as  against  the  Thames  Conservatora,  xad  I 
think  that  the  rights  of  the  Conservators  have 
priority  over  the  nghts  (tf  all  other  persons.  Tb» 
section  I  have  reaa  refers  only  to  salvage  claims^ 
and  does  not  mtitle  life  salvors  to  any  priority 
over  the  charge  created  in  favour  of  the  Con- 
servancy. I  therefore  think  the  plaintiffs'  cUira 
entirely  fails,  and  it  must  be  dismissed  with  costs. 
Solicitors  for  the  plaintiffs,  LotoUtB  and  Oo. 
Solicitors  tor  the  defendants,  Botterdl  and 
Boehe. 


3ulricial  €ovmiXUt  ot  tibt  VtCbg  CounciL 

Wedneeday,  Wurch  16. 
(Present :  The  Bight  H<mB.  Lords  Watsov,  Fm- 
OKBALD,  and  ^BHOTOB,  and  Sir  Baxxis  Pu- 
cocl) 

MoGbutt  v.  Bvssul.  (a) 

ON  APPEAL  nOM  THK  COOBT  OP  QVEBK's  BBITOR  TOB 

THE  PROVINCE  Of  QUEBEC,  CANAHA. 

Law  of  Canada — Consideration  for  contract — Sale 
qf  alleged  daim. 

There  it  no  difference  hettoeen  the  French  law,  which 
prevaUa  in  Lotoer  Canada,  arid  the  English  laWy 
on  the  tuhject  of  the  neceuity  that  there  ehould  be 
valuable  consideration  for  a  eontraet.  Am/  beiie- 
fit  to  the  assignee,  or  any  lose  to  the  ateignor,  i» 
»ue&  a  consiaeraHon ;  and  tkerefore  &e  sale  of 
an  alleged  claim  against  a  railway  eompan^for 
aerviees  rendered,  which,  though  not  admUted, 
was  not  reeded  by  them,  was  held  a  svMeient 
consideration  to  support  an  action  for  me  pwr- 
chasoTnoney. 

Judgment  of  the  court  helow  affirmed. 

Tms  was  an  appeal  from  a  judgment  of  the  Court 
ot  Queen's  Bench  for  the  province  of  Quebec, 
Canada  (Monk,  Bamsay,  Tessier*  '  Cross,  and 
Baby,  33.),  who  had  afluined  a  judgment  ot  iAnb 
Superior  Court  (Casaolt,  J.)  in  an  aotion  brought 
by  the  respondent  aninst  the  appellant,  to 
recover  the  sum  of  $33,333.33  alleged  to  be  due  to 
him  under  circumstances  which  appear  sufficiently 
in  the  judgment  of  their  Lordships. 

Jeune  (Bighy,  Q.C.  with  him)  appeared  for  the 
appellant. 

Bompas,  Q.C.  and  LaTiouedoc  (ot  the  Canadian 
Bar),  who  appeared  tor  tne  respondent,  were  not 
called  upon  to  address  their  Lordships. 

At  the  conclusion  ot  the  argument  for  the 
appelluit,  their  Lokdships  ^ve  judgment  as 
foUowB: — The  facts  wbich  raise  the  question  in 
this  case  are  exceedingly  simple.  It  appears  that 
one  Willis  Russell  had  a  claim  against  the  North 
Shore  Bailway  Company  for  promoter's  expenses. 
Whether  the  claim  was  one  actually  enforcible  at 
law  is  a  point  which  their  Lordships  do  not  think 
it  necessary  to  go  into  now.  It  was  a  pending 
claim.  The  company  had  not  rejected  it;  and 
thoagh  they  had  not  admitted  it  at  the  time  when 
the  transaction  took  place  between  Willis  RusbcU 
and  the  present  appellant,  Mr.  McOreevy,  it  was 

<a)B«porU(lb7aE.UAUMH,         ByiliWr  at  Law.. 
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still  a  clum  preferred  against  them  on  at  least 
piatisible  gronnds.  Under  those  circnrostances, 
the  appellant  contemplated  taking  ap  the  work 
of  the  company  for  a  lamp  snm  to  be  paid  by  the 
GoTemment,  and  taking  apon  himself  the  whole 
of  the  obligations  of  the  company.  That  was 
effected  in  B^t.  1875.  In  March  1875  he  pnr- 
chased  from  Willis  Bnasell  the  claim  whien  is 
stated  at  $50,000.  Nothing  can  be  more  explicit 
than  the  description  of  the  snbject-matter  sold  by- 
Willis  Bassell  to  the  appellant.  Willis  RnsseU 
nssigns " allhis  right,  title,  interest,  claim,  and 
demand  whatsoerar  whieh  he  has  in  and  to  a 
certun  claim  made  by  him  w;ainst  the  NorUi 
ShoreBailway  Company,"  which  is  then  described, 
**  for  the  snm  ot  $50,000,  said  claim  contained  in  a 
printed  pamphlet,  and  in  three  affidavits  then 
lately  filed  with  the  secretary  of  the  said  com- 
pany." That  is  the  snbject  assigned,  and  it  is 
atipnlated  that  the  assignment  shall  be  witkont 
an^  wammty  whatever,  even  as  to  the  claim 
being  dae,  or  being  rejected,  or  being  not  paid, 
^e  defence  to  this  action  is  grounded  on  the 
ang^Btionthat  there  is  no  ralnable  consideration 
in  this  contract.  It  is  rt'^'^  contended  at  the  bar, 
and  is  not  the  case,  ths*  there  is  any  difference 
between  the  French  law  and  the  English  law  npon 
this  subject.  Is  there  then  what  the  law  recog- 
nises as  a  valoable  consideration  in  this  contract  P 
An^  benefit  to  the  aasignee,  or  any  loss  to  the 
assignor,  is  snob  a  consideration.  And  their 
Iioraships  think  that,  whether  it  be  looked  at  as 
a  benefit  pmceeding  to  the  assignee,  or  as  a  loss 
imposed  upon  the  assignor,  who  parts  with  his 
<^mi,  there  is  dearly  a  valuable  consideration  in 
this  assignment,  and  that  is  snfEcient  to  support 
the  action.  Bnt  that  is  not  the  whole  of  the  case. 
The  snm  of  $50,000,  which  the  appellant  stipulated 
to  pay,  was  to  be  paid  in  three  eqnal  annnal  pay- 
ments. When  the  year  came  round  for  the  first 
instalment  to  be  paid,  it  was  not  paid,  and  it  was 
not  paid  for  two  years.  In  April  1877  an  agree- 
ment was  come  to  between  the  respondent, 
Wilham  Bnssell,  who  purchased  from  Willis 
Bnssell  the  benefit  ot  his  contract  with  the 
appellant,  that  the  respondent  should  take  the 
payment  of  the  first  tnatalment  in  two  promissory 
notes  payable  at  a  future  date,  and  tnat  in  ease 

he  WOTM'noT'uiidst  upon  the  payment  ot 
balance  for  t^y^**  from  the  date  of  the  fresh 
agreement.  That  appears  to  their  Lordships  also 
to  be  a  Talnable  consideration,  because  the  respon- 
dent has  given  the  appellant  time  to  pay  the 
sum  that  he  had  agreed  to  pay  in  March  1875,  and 
the  appellant  has  had  the  benefit  of  that  time. 
The  resnlt  is,  that  their  Lordships  entirely  agree 
with  the  courts  below,  and  they  will  numbly 
advise  Her  Kajeety  to  dismiss  this  appeal,  and 
the  i^ipellant  must  pay  the  costs. 

Solicitors  for  the  ^)pellant,  JBompof,  Bisehoff, 
Dodgson,  and  Coxe. 

Solicitors  for  the  respondent,  JaJumn,  Budd, 
Mud/okiiiom. 
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COURT  OF  APPEAL. 

Monday,  May  2. 
(Before  Comnr  and  Luduht,  LJ'J.) 
Rb  H&kwood.  (a) 

OBIGIVAL    APFLICATIOK    TO    THS    LOBSS  JUmCI^ 
SITTING  Ur  LUNACT. 

BracUc«—Lwnaey — 8clU  of  lunaiu^t  froperiy— 
Form  of  order — Eseerciae  of  power — lAtnaeu  Begin- 
laUon  let  1853  (16  ^  17  Viet,  c  70),  at.  116^ 
13&-Truttee  Act  1850  (13  ^  l4  Viet  c  60),  s.  3. 

Whm  the  aale  of  a  2anaf  ie't  eiiaie  w  aM^korited, 
the  ordiniory  proustice  hae  heen  mmply  to  order  fib* 
property  to  he  toid,  and  after  the  tale  hy  Mporato 
order  to  vest  the  property  in  the  pwehaeer  wtder 
eect.  Z  of  the  Tnutee  Act  1850. 
PaH  of  the  eataie  of  a  lunatic  {$o  found  hy  inqvU 
mUon)  eoneieted  of  a  legal  mortgage  of  leaa^ 
heide  eontaining  a  power  for  the  mortgagee  to 
■eZI  and  eomiey  t*  ike  mhuU  fBrm.  ApfheMm 
tmu  mode  to  f&«  eovri  to  direB<  fhai  the  com-  ' 
fMitee  ehovld  eeU  the  property,  and  eonveg  At 
eame  to  the  purehaeer. 
Held,  that  it  woe  doubtful  mhether  there  woe  a 
power  veeied  in  the  lunaiie  within  the  mMntM 
of  $ect  136  of  the  Lunacy  Regulaiion  Act  185^ 
and  that  the  riakM  attending  a  departure  from  the 
ordinary  practice  were  not  eompeneated  for  iy  the 
Maioing  in  expenee  by  making  onhf  one  order. 
The  property  of  the  lunatic  consisted  {inier  aUa) 
of  a  li^al  mortgage,  by  way  of  underlease,  of  four 
leasehold  houses.    The  mortgage  deed  contained 
a  power  for  tho  mortgagee  at  any  time  or  times 
after  the  day  fixed  for  redemption,  without  uiy 
consent  on  the  part  of  the  mortgagor,  to  sell  tM 
mortgaged  premises  and  "  execute  and  doaUsueb 
assurances  and  things  for  efEeotnating  imy  such 
sale  "  as  he  should  think  fit,  and  provided  tiat> 
after  any  snob  s^e,  the  mortgagor  should  stand 
posaeased  <tf  the  last  day  of  the  term  of  years  in  the 
premises  sold,  upon  tmst  tar  the  purcDaser. 

On  the  7th  Ajnil  18B6  the  committee  ot  tte 
estate  of  the  Innatio  took  out  a  summons  asking 
that  they  might  be  at  liberty  to  "  forthwith  pot  - 
up  tor  sale  the  property  "  comprised  in  the  mort- 
gi^  porsnant  to  the  power  of  sale  therdn  oon- 
tuned,  "and  to  convey  such  property  wmn  sold 
to  the  porohaser  thereof  or  as  no  shall  dirert." 

By  his  certificate  dated  the  24th  If  arch  1887 
the  Master  in  Lunacy  certified  that  he  approved 
of  the  sale.  The  certificate  condoded  as 
follows : 

Bat  havisg  ngttA  to  the  doahts  whioh  luiTS  twei 
ezpmsed  bsfore  me  u  to  wh«t3ier  snofa  sale  of  the  mi 
mortgaged  premiaes  oan  be  dnlroarriedmtoeffeetnBdar 
the  proTisioiu  of  the  136th  seotion  of  the  Laser 
BetnUktioii  Aot  1858  in  oonjonotaon  with  the  Srd  eeetioa 
of  the  Tnutee  Act,  1850,  or  whether  snoh  aale  o*a  bs 
effeoted  onder  aos  or  other  of  escdk  seotions  alone,  sal 
wUoh  of  them,  or  in  what  other  mode  snoh  salamda 
be  made,  and  the  requisite  oonTeyanoe  or  asrinmt  t> 
a  porofaaeer  executed,  I  hamblv  sabmit  the  mlttv  te 
the  oonsideiation  of  yonr  Lordship. 

The  question  came  on  for  decision  in  ohunbera 
beffve  one  of  the  Lords  Justices,  who  adjonnwd 
it  into  oonrt. 


Be  Huwcxm. 
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Sect.  136  of  the  Lanacv  Begalation  Act  1853 
(16  £  17  Vict.  c.  70}  is  aa  follows  : 

'Wben  apow«r  is  TMtad  in  a  Inoatia  fc«  hii  own  beiwSt, 
wthe  ooment  of  a  Innatio  is  tteoessuy  to  tb«  azeicise  of 
a  power,  and  aooh  power  of  oonaent  is  in  the  natnre  of  a 
beneficial  interest  in  the  lonatio,  and  it  appears  to  the 
lAcd  ChanoeUor  iutnuted  ae  aforesaid  to  be  for 
the  lonatio'a  benefit,  and  also  to  be  expedlMtt,  that 
the  power  ahonld  be  ezeroised  ta  the  oonaent  giren 
(as  the  case  be),  the  committee  of  the  estate  may, 
ia  the  name  and  on  behalf  of  the  Innatio,  nnder  an 
order  of  the  Lord  Chancellor  intnuted  as  aforeaaid, 
wmAn  upon  the  application  of  the  committee  of  the 
sitato,  exercise  the  power  or  give  the  oossent,  as  the 
CMS  naj  be,  in  snoh  matmer  as  the  otdsr  shall  direct. 

Sect.  3  of  tbo  Trastee  Act  1850  is  as  follows : 
When  any  Innatio  or  person  of  nnaonnd  mind  shall  be 
Hised  or  possessed  of  any  lands  npon  any  tmat  or  by 
WW  of  mortfraffe,  it  shall  be  lawfcl  for  the  Lord  Chan- 
asllor  intrusted  dt  virtne  of  the  Qoeen'e  sign  ma-Tnn^l 
with  the  care  of  we  persons  and  estates  of  lanatios  to 
make  an  order  that  snoh  lands  be  Tested  in  snob  person 
or  persons,  m  snoh  manner,  and  for  snob  estate  as  he 
•haU  direct ;  and  the  order  riiall  hare  the  same  effect  as 
Uthetmstas  or  mortgagee  had  been  sane,  and  had  duly 
exsented  a  ocmrcyanoe  or  assignmeat  of  the  lands  in  the 
Mme  manner  for  the  Mine  estate. 

H.  M.  HumphrVf  support  of  the  oontention 
that  only  one  order  was  necessary.— It  is  within 
the^  power  ci  the  court,  and  will  efEeot  a 
UTinK  ill  expense,  to  order  a  sale,  and  direct 
a  conTcyance  by  one  and  the  same  order.  A 
power  within  sect.  136  of  the  Lunacy  Regulation 
Act  1853  is  vested  ia  the  lunatic.  If  not 
within  that  section,  it  is  within  sect.  116  of  the 
same  Act,  which  empowers  the  Lord  Chancellor  to 
order  "auy  estate  or  interest  of  the  Innatio  in 
land  "  to  be  sold  for  certain  pnrposes,  and  pro- 
vides that  "  the  committee  ot  tike  estate  may  and 
shall,  in  the  name  and  on  behalf  of  the  innatic, 
execute,  make,  and  do  all  conveyances,  deeds,  &o., 
relative  to  any  such  sale  .  .  .  and  for  efEeot- 
aating  this  provision,  as  the  Lord  Chancellor 
.  .   .  shall  order." 

CoTToir,  L.J. — The  qnestion  is  whether,  when  a 
mortgage  is  vested  in  a  lunatic  as  part  of  his 
estate,  the  directions  to  sell  and  also  conv^  may 
be  made  by  one  and  the  same  order.  It  is  said 
that  we  can  do  so  under  sect.  136  of  the  Lunacy 
Begalation  Act  1853,  and  the  question  turns  on 
the  ecpiiToeal  use  which  is  made  of  the  word 
"power."  The  object  is  to  transfer  the  legal 
estate  from  tfae  committee  to  the  purchasw,  and 
in  m^  opinion  Ihere  is  not  a  power  within  the 
meaning  of  scot.  136.  A  power  of  sale  in  a 
mortgage  is  simply  this :  Having  the  legal  estate, 
tiie  mortg^^  may  convey  the  absolute  interest 
to  the  purchaser,  the  power  only  giving  him  the 
ability  to  cut  oS  the  equitable  interest  of  the 
mortgagor  in  the  property.  The  power  sought  to 
be  exercised  is  a  power  which  the  lunatic,  if  he 
had  been  sane,  conid  have  exercised  by  an  assign- 
ment of  the  legal  estate,  thereby  barring  the 
equitable.  It  is  more  doubtful  whether  what  is 
atted  for  could  be  done  nnder  sect.  116;  but  it 
would  be  danKeroos  to  introduce  a  new  practice, 
and  the  fact  wat  some  snull  expense  would  be 
sand  is  not  sufficient  to  induce  us  to  do  Borne- 
thing  which  may  be  a  ground  for  somebo^ 
t^ha^an  objection  to  the  title. 

LuDLBT,  L.J. — ^I  am  of  the  same  opinion.  I 
think  we  ought  not  to  try  an  experiment,  the 
effect  of  whiui  may  be  that  someone  may  here- 
•fter  object  that  we  had  no  power  to  do  what  we 
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are  now  asked  to  do.  I  think  we  had  better  keep 
to  the  old  practice,  which  probably  these  doubts 
suggested.   The  order  will  only  authorise  a  sale. 

AppUeaiion  refuted. 

Solicitors :  Torr  and  Co. 


AToRtZoy,  May  16. 
(Before  Lindlzt  and  Bowbk,  L.JJ.) 

Be  MOBGAM  ;  OWSS  V.  MOBOAN.  (a) 
APFEAL  FBOM  THE  CHAITCEBT  DIVISION. 

Praetiee  —  Pleading  —  Inconeittent  defence  — 
Striking  out — Embcm-assment — B.  S.  C.  1883, 
Order  XIX..  rr,  4,  16,  24,  27. 

An  action  woe  brotight  by  the  adminiatratore  of  a 
wife  against  the  eseeoutor  of  her  hiuband  daim- 
ing  to  recover  from  the  hu$band'8  estate  certain 
ewma  of  money  which  they  alleged  that  he  had 
received  on  trust  for  the  s^arate  use  of  the  wife. 
The  defence  alleged .-  (1)  that  the  aume  had  not 
been  received;  (2)  that  if  they  had  been  received 
the  testator  had  not  received  them  upon  amy 
ir%utj  (3)  that  if  Vte  moneys  had  been  reeetvsd 
Viey  had  been  r^id  to  the  w^f  or  (4)  she  had 
maae  a  g\fi  of  them  to  the  testator ;  (5)  olfomo- 
tively,  accord  and  saii^acHon;  (6)  aat-off;  (7) 
the  Staiute  of  Limitaiions ;  (8)  lachea  and  delay. 
The  plaintiff  took  out  a  summons  under  rule  27  of 
Order  XIX.  for  an  order  striking  out  the  defencet 
numbered  (3)  (4)  (5)  and  (6)  on  the  ground  that 
they  were  embarraaeing  and  inconaistent. 
North,  J,  held  that  the  defendant  was  not  entitled  to 
plead  inconsistent  alternative  defences  of  fad, 
and  that  the  defence  was  embarrassing;  but 
gave  the  dipfendav^  leave  to  amend. 
Held,  on  appeal,  that  the  ndes  did  ruA  prohibit 
inconsistent  pleadings;  that  the  defendant  was 
hound  to  state  the  fads  on  which  he  relied,  but 
might  plead  two  or  more  alternative  atatementt 
of  fact,  and  at  the  iriai  might  rdy  on  suck  of 
Mm»  OS  he  eould proves  that  Harth,  J.  had  iofcm 
too  strict  a  view  of  the  rule  a$  to  embarraeeing 
pleadings,  and  thai  his  order  must  be  diachar^eOt 
and  that  the  defendant  must  amend  his  ^^.eadvnge 
or  give  partieutars  of  tba  paragraphs  objected  to 
wimin  fourteen  days  t^er  obtainmg  dieeovery 
from  (he  pHaintiff, 
This  action  was  brought  by  the  administratrix  with 
the  will  annexed  of  Anne  Morgan,  the  wife  of  Howel 
Morgan,  against  the  executor  of  Howel  Morgan, 
the  plaintiff  claiming  a  declaration  that  Howel 
Morgan  held  certain  sums  of  cash  and  stodc, 
alleged  to  have  been  received  by  him  from  his 
wife,  as  trustee  for  her,  and  as  part  of  her  separate 
estate,  and  that  the  defendant  might  be  ordered 
to  pay  and  transfer  the  same  to  the  plaintiff; 
also  execution,  so  far  as  might  be  necessary,  of 
the  trusts  of  an  indenture  of  settlement ;  and  in 
case  the  defendant  should  not  admit  assets  of 
Howel  Korgan  sufficient  to  satisfy  the  plaintiff's 
claim,  administration  ci  his  estate  under  the 
direction  of  the  court. 

The  defendant  delivered  a  defmoe  by  which  (1) 
he  denied  the  receipt  of  the  num^  by  Howel 
Morgan,  par.  9 ;  (2)  denied  that  if  he  received  the 
money  he  receired  the  same  as  trustee  for  his 
wife  or  ever  promised  to  repay  the  same  to  her, 
pan.  11  and  12 ;  (3)  alleged  that  if  Howel  MOTgan 

(«)  Seported  by  FaAXK  EvAin,  Ea^^  Banlstar-atliaw. 
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Tecnived  the  enmB  "be  paid  the  same  to  tbe  said 
Anne  Morgan  in  her  lifetime,"  par.  13;  (4)  alleged 
"  alternatively,  if  the  said  Howel  Morgan  received 
the  anms  .  .  .  the  said  Anne  Morgan  was  aware 
of  and  authorised  sach  receipt  by  tbe  said  Howel 
Morgan  at  the  time  thereof,  and  concurred 
therein,  and  enabled  tbe  said  Howel  Morgan  to 
receive  tbe  same,  and  assented  to  and  authorised 
his  retaining  tbe  same  and  dealing  therewith  as 
fais  own  moneys  and  for  bis  own  use,  and  ^reed 
that  he  should  do  so,  and  never  made  any  claim 
upon  rhim]  for  tbe  repayment  thOTeof  down  to  the 
time  <n  her  death  .  .  .  The  said  Anne  Morgan 
made  a  voluntary  gift  of  tbe  said  moneys  and 
every  part  thereof  to  the  said  Howel  Morgan  and 
determined  her  separate  estate  therein,"  par.  14 ; 

(5)  the  defendant  alleged  alternatively  that  if 
Howel' Morgan  receiv^  tbe  soms  it  was  agreed 
that  be  should  retain  the  same  in  part  payment 
of  certain'rents  alleged  to  be  doe  to  bim,  par.  15; 

(6)  alleged  alternatively  set-off,  par.  16 ;  (7)  set  np 
the  Statute  of  Limitations,  par.  17 ;  (8)  pleaded 
iacbeft  and  delay,  par.  18. 

Tbe  plfliittiff  took  out  a  snmmons  asking  that 
paragraphs  13,  14,  15,  and  16  of  tbe  defence 
might  M'  atmck  out  or  amended,  the  ground, 
though  not  so  stated  in  the  summons,  being 
that  the  paragraphs  were  inconsistent  and  em- 
.faarraBSing. 

Tbe-  summons  was  adjourned  mto  court  and 
heard,  before  North,  J.  on  tbe  6tb  Hay. 

CtaeiuSartlf/,  Q.G.  and  S.  Eyn  in  support  of 
the  summons. 

W.  B.  Upjohn  in  support  of  the  pleading. 

NoKTH,  J.— The  4th  rule  of  Order  XIX.  says 
that,  "  Every  pleading  shall  contain,  and  contain 
only,  a'  statement  in  a  summary  form  of  the 
material  facts  on  which  the  party  pleading  reliea 
for  bia  claim  or  defence,  as  tne  case  may  be."  It 
has  been  argued  before  me  that  tbe  defendant, 
whether  he  knows  the  facts  or  not,  is  entitled  to 
set  up  any  number  o£  di&rent  inconsistent  states 
of  fnofes  that  he  pleaaes— in  other  words,  that  be 
may  set  up  what  cannotpossibly  be  states  of  facts, 
bat  what  in  reality  are  nctions.  It  is  said  that,  in 
mder  to  make  bis  defence,  be  may  put  forward  a 
Btatement  which  he  believes  to  be  tbe  state  of 
facts,  and,  side  by  side  with  that  state  of  facts, 
several  dctions  which  be  does  not  believe  to  be 
well  fonnded.  I  am  not  prepared  to  say  that  the 
^neral  rule  does  not  justify  that  course.  It  may 
be  that  the  rule  which  says  that  the  defendant 
may  set  np  a  statement  of  the  material  facts  upon 
w^ich  he  relies  enables  him  to  set  up  what  he 
kfenws  are  not  the  facts,  and  it  will  not  be  until 
the  trial  of  tbe  action  that  it  will  turn  out  that 
he  has  done  what  the  mle  did  not  strictly  justify 
fais  doing.  In  fact,  he  will  have  departed  from 
the  role,  bat  will  not  be  found  oat  m  doing  so. 
But  if  a  defendant  goes  so  far  as  to  state  two 
Mates  of  facts  inconsistent  with  one  another, 
then  he  cannot  help  being  found  out  on  the 
pleading  itself,  and  that  is  tbe  particular  thing 
xbr  whi(»i  the  orders  provided.  They  do  enable 
faim  to  do  what  he  could  not  do  before — upload 
special  inconsistent  defences  without  leave.  That 
is  what  the  result  will  be.  The  general  orders 
provide  for  it,  and  the  first  case  upon  which  tbe 
/defendant  relies  (Serdan  v.  Qreenwood,  39  L.  T. 
Hep.  N.  S.  223  ;  3  Ex.  Div.  251)  states  the  mle 
fif^  clearly  in  a  way  in  which,  in  my  opinion, 
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I  ought  to  concur.   Thesiger,  L.J.,  in  the  course 
of  his  jud^^ent,  after  referring  to  the  old  state 
of  things,  in  which  inconsistent  defences  might 
be  pleaded  but  some  only  required  leave,  says : 
"  In  this  state  of  circumstances  tbe  Judicature 
Acts   and   orders    camo   into  existence  and 
swept  away  tbe  old  forms  and  practice  cl 
pleading,   leaving   it   open   to   a  defendant 
as  the  general  role,  to  raise  by  his  statement 
of   d^ence  without   leave   as   many  distinct 
and  separate,  and  therefore  inconsutmt,  defances 
as  he  may  think  proper,  aabject  only  to  the 
provision  contained  in  role  1  Order  XXX  ViL, 
which  is  in  these  terms :  '  Hie  ooart  or  a  judge 
may,  at  any  attwe  of  the  proceedings,  allow  eitur 
party  to  alter  ms  statement  of  claim,  or  defence, 
or  reply,  or  may  order  to  be  struck  out  or 
amended  any  matter  in  such  statements  respec- 
tively which  may  be  scandalous,  or  which  may  tend 
to  prejudice,  embarrass,  or  delay  the  fair  trial  ci 
tbe  action,  and  all  such  amendments  shall  be 
made  as  may  be  necessary  for  the  purpose  of  deter- 
mining the  real  questions  or  question  in  contro- 
versy between  the  parties.' "   The  mle  did  not 
enable  the  court  to  decide  any  number  of  fictions 
which  might  be  set  op,  but  to  deal  with  the  bets 
set  up  between  the  parties,  «aA.  to  decide  the  real 
question  between  them.  Kow,  in  the  ptesent 
case  the  defendant  has  set  vp  sevwal  defmces 
which  are  fonnded  on  states  of  facts  wluch  cannot 
exist  together.   It  seems  to  me,  there  is  no 
answer  to  the  plaintiffs  suggestion  tlukt  setting 
np  these  different  states  of  facts  does  embarrass 
her ;  and  the  answer  made  to  the  plaintiff  on 
that  point,  that  she  need  not  be  embarrassed 
because  she  may  take  them  separately,  deal  with 
each  separately,  and  provide  herself  with  tbe 
evidence  necessary   to   meet  each  seMrately, 
seems  to  me  to  be  no  answer  at  all.   The  very 
object,  or  one  of  tbe  main  objects,  of  this  rule  is, 
that  one  party  may  know  what  are  the  facts  on 
which  the  otMr  party  relies  in  order  that  he  may 
be  pr^ared  to  meet  the  case,  and  the  object  i* 
not  to  enable  parties  to  set  np  fictitious  defotioe^ 
bat  that,  as  soon  as  they  can  be  detected  in  doing 
so,  such  d^ences  as  may  embairasB  may  be  stmu 
out ;  and  so  in  the  same  way  if  tbe  pleading  is  by 
way  of  statement  of  claim  or  reply.   Bat  then 
Mr.  Upjohn  says  that  bis  cli^t  is  an  executor, 
and  that  he  does  not  know  what  the  fsctsare. 
That  is  a  very  good  reason  for  not  pleading  fanta 
that  be  does  not  know,  but  it  is  no  reason  for 
setting  np  different  states  of  things  of  which  he 
knows  nothing.    His  course  is  obvious,  but  the 
defendant  most  not  invent  defences,  and  if  the 
plaintiff  objects  to  being  embarrassed  by  them, 
the  defendant  must  not  expect  the  plaintiff  will 
not  get  relief  under  the  order  which  I  have  jnst 
read.   Then  Mr.  Uf^ohn  says  that  these  are  not 
inconaisteoit  statements  of  facto,  becaoae  tbe 
claim  relates  to  Tarioas  sums  of  money,  and  some 
of  the  defences  apply  to  one  and  otnn  defmoeB 
apply  to  another.  That  may  well  be  so,  bat 
again,  if  so,  let  him  point  out  to  which  sum 
one   of    the  defences  applies,  and  to  whidi 
snms  other  defences  apply.   Then  he  says  that 
some  of  these  different  dnences  apply  to  the  same 
sum,  partly  to  one  part  of  the  snm,  and  partly  to 
another  part.   Let  him  plead  to  what  part  one 
state  of  nets  applies,  and  to  what  part  the  other 
state  of  &cts  applies.   If  be  puts  it  in  this  way, 
"  Aa  to  the  sum  of  X.,  part  of  it  I  nerer  rsoeiTeo, 
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sod  the  other  part  I  reptud,"  that  seemi  to  me  to 
be  perfectly  Kood  pleading.  It  is  quite  trae  that 
he  may  be  asked  for  particulars,  and  he  may  then 
be  in  a  state  of  embarrasBment  to  say  how  much 
ms  not  received,  and  how  mach  was  repaid.  But 
I  cannot,  in  order  to  enable  him  to  set  up  defences 
of  which  he  knows  nothing,  allow  him  to  set 
them  op  in  snch  a  way  as  to  embarrass  the 
plaintiff.  Under  those  circumstances  the  onl^ 
difficoltj  J  felt  abont  the  matter,  the  first  time  it 
wu  staged  to  me,  was  the  exact  form  the  order 
ohoold  take,  because  it  seems  to  me  that  the 
defondant  has  the  right  to  say  which  of  his 
defences  he  will  stand  by^  and  he  ought  not  to  be 
fimited  to  such  of  his  defences  as  the  plaintiff  mav 
select  to  stand,  striking  out  the  others.  I  think 
the  best  form  of  order  1  can  make  is  the  form 
that  Mr.  TTpjohu  suggested,  and  which  occurred 
to  me  before  he  spoke,  namely,  that  I  should  not 
strike  out  these  particular  paragraphs  referred  to 
in  the  summons,  but  that  I  should  espress  my 
opinion  that,  the  defence  being  embarrassiog,  I 
should  give  the  defendant  leave  to  amend.  That 
is  mere  matter  of  form,  and  not  matter  of 
substance.  The  plaintiff  has  sncceeded  in  the 
application,  and  the  costs  miut  be  hers  in  any 
event. 

The  defendant  appealed. 

AMpland,  Q.C.  and  W.  H.  Upjohn  for  the  appel- 
lants. 

Ctuem  -  Hardy,  Q.O.  and  B.  Eyre  for  the 
plaintiff. 

The  foUowii^  authorities  were  cited : 

Berdan  v.  Grwnwood,  89  L.  T.  Bep.  N.  8.  283 :  3 

Ex.  Dir.  281 ; 
BonduroM  Intitr  -  Oceanic  jRatlieav   Commmy  v. 

and  Tuetsr,  86L.  T.  Bap.^}.  S.  A;  2£x. 

Dir.  301; 
Davu  T.  GarretL  7  Ch.  Div.  4B3; 
B^t  v.  SatUn,  87  L.  T.  Bep.  N.  S.  860;  7  Cb. 

Bawlitmr.  Lambwt,  IJ.  A  H.  1S6;   

B.  S.  C.  1883.  Appmdix  D.,  seot.  2 ;  Order  XIX., 
rr.,4,16, 8i,27. 

The  argoments  saffioieatly  appear  from  the 
ja^Cments. 

ISo  reply  was  called  for. 

Lm>LET,  L.J. — In  this  case  it  appears  to  me 
that  the  learned  judge  in  the  court  below  has 
taken  too  strict  a  view  of  the  pleading  rules.  He 
has  evidently  proceeded  upon  the  principle  that 
inconsistent  defences  are  embarraenmg  and  ought 
not  to  be  allowed.  That  appears  to  me  not  to  be 
warranted  by  the  orders  when  properly  consti-aed. 
The  leflined  judge  has  relied  in  particular  on 
Order  XIX.,  r.  4,  which,  bo  far  as  material,  runs 
in  this  way :  "  Every  pleading  shall  contain,  and 
contain  only,  a  statement  in  a  summary  form  of 
the  material  facts  on  which  the  party  pleading 
relies  for  bis  claim  or  defence,  as  the  case  may 
be;  but  not  the  evidence  by  which  they  are  to  lie 
proved."  Now  I  cinnot  myself  construe  that 
order  as  prohibiting  inoonsistent  pleadings.  One 
sees  perfectly  well  what  is  meant  by  it,  viz.,  that 
each  party  is  to  state  succinctly,  and  concisely* 
and  in  a  summanr  form,  the  material  &ct8  on 
wfaioh  he  relies.  Now  a  person  may  rely  upon 
<me  set  of  facts  if  he  can  succeed  in  proving  them, 
and  he  mavTely  upon  another  set  of  facts  if  he 
can  sveceea  in  proving  themi  and  it  appears  to 
me  to  be  far  too  strict  a  construction  of  this 
order  to  say  he  must  make  up  his  mind  on  which 
partionlar  line  he  wiU  put  his  case,  when  perh^is 


he  is  very  much  in  the  dark.  Let  us  take  this 
particular  case,  an  action  by  administratrix  against 
an  executor,  and  let  me  assume,  what  may  well 
happen,  viz..  that  the  defendant,  who  is  the 
executor  of  the  husband,  really  knows  nothing 
at  all.  Now  what  is  the  defendant  to  do  P  He 
cannot  consistently  with  the  pleadings  do  nothing 
and  say  to  the  plaintiff,  "Prove  that  you  are 
entitled  to  recover  this  money  from  our  testator's 
estate,"  for  the  pleading  rules  do  not  allow  that. 
If  he  thinks  the  facts  will  establish  affirmativo 
defences,  such  as  payment,  or  the  release  of  it, 
and  BO  on,  he  must  plead  it ;  otherwise,  when  he 
comes  to'trifd  it  w^l  be  said  against  him,  "  Yon 
cannot  avail  yourself  of  that  deience,  because  vim- 
have  not  plraded  it."  Now  what  is  be  to  do? 
It  appears  to  me  that  he  can  in  such  a  case  only 
do  timt  which  in  suWtance  he  has  done  here,  that 
is  to  say,  forecast  as  well  as  he  can  what  possible 
defences  may  arise  out  of  the  evidence  as  given 
at  the  trial,  and  put  those  down  under  short 
heads  as  the  material  ^ts  on  which  he  relies, 
and  on  which  he  relies  at  the  time  at  which  he 
puts  in  his  defence.  At  the  trial  he  will  rely 
upon  Buch  of  them  as  he  can  prove,  or  as  may 
come  out  on  the  evidence.  I  quite  see  that 
that  power  mav  be  very  much  abused.  It 
may  he  -  abused  to  such  an  extent  as  to 
be  embarrassing  and  unfair,  and  oppressire 
to  the  other  side.  To  correct  that  there  is  rule  27 
of  the  same  order,  which  allows  a  judg^  to  atrike 
ont  as  embarrassing  any  pleading,  whether  it  is 
an  alternative  pleading  or  not.  But  to  go  to  the 
length  of  saying  that,  because  pleadings  are  in- 
consistent they  cannot  be  pleaded,  which  is  the 
view  taken  by  the  learned  judge  in  the  court 
below,  appears  to  me  not  warranted  by  the  rules, 
and  contrary  to  the  established  practice  of  the 
courts.  Now,  there  is  no  difference  in  this  respect 
between  the  practice  in  the  Chancery  Division 
and  the  practice  in  the  Queen's  Bench  Division, 
where  we  know  that,  ever  since  the  Judicature 
Acts  were  passed,  inconsistent  defences,  such  as 
never  indebted  and  paym^t,  have  been  daily 
pleaded,  and  that  they  give  rise  to  no  trouble. 
They  are  not  considerea  embarrassing,  and  if  yoo 
add  to  that  a  set-off,  it  does  not  make  the  pleacbng 
embarrassing.  Now,  if  we  look  at  these  par- 
ticular pleadings,  they  are  not  quite  so  full  as 
one  would  like  them  to  be.   They  are  not  so 

rific  as  they  ought  to  be  if  the  defendant  had 
materials  for  improving  them.  And  what 
appears  to  me,  and  to  my  brother  Bowen,  L.J.,  to 
to  be  right,  is  this — to  discharge  the  order  of 
North.  J.,  and  to  direct  that  the  defendant  amend 
his  pleadings,  or  give  particulars  within  a 
fortnight  of  discovery.  He  ought  to  do  one  or 
other  of  two  things — either  amend  the  pleadings, 
or  give  particulars  of  paragraphs  14, 15,  and  16, 
That  appears  to  ns  to  meet  the  justice  of  the  case. 
If  the  defendant  cannot  give  particulars,  he  must 
say  so,  and  if  he  cannot  amend  on  the  materials, 
he  must  sa;^  he  is  unable  to  do  so ;  but  we  give 
him  Uie  optum  of  doing  one  or  the  other  wiuiin 
fourteen  cbys  after  discovery,  and  make  the  costs 
both  below  and  here  costs  in  the  action, 

Bcwxifj  L. J. — I  am  of  the  same  opinion. 

Ajpfedl  allowed. 

Solicitors :  For  the  appellant,  Morgamt  Son^ 
and  Vwokn  i  for  the  plaintiffs,  Cronch,  Bpencer, 
and  EavKtrde.  r-^  i 

Digitized  by  VjOOglC 


506— ToL  LTI^  N.  8.] 


THE  LAW  TIMES. 


[Jane  11.  1887. 


Chan.  Div.]      Goulaed  &  Gibbs  ».  Sia  Coutts  Lindsay  &  Co.  Lim.  asd  Fesiusti.     rCnAN.  Div. 


HIQH  COURT  OF  JUSTICE. 

CHANCBEY  DmSION. 

Friday,  March  25. 
(Before  Kay,  J.) 
Goulard  .od  Glbbs  v.  Sir  Coutts  LmrirsAY  A]n> 

Co.  LniiTEJ)  AND  Perbasti.  (a) 
Practice  —  Patent  —  Action  for — Infringevieni — 
Issue  of  advertisemenia  pending  trial  of  action 
stating  that  defendants  had  infringed — Patents, 
Designs,  and  Trade  Marks  Act  1883  (46  ^  47 
Vict.  c.  57),  e.  32. 

Pending  the  trial  of  an  action  for  the  infringement 
of  certain  patents  the  plaintiffs  in  the  action 
issued  advertisemenia  stating  that,  in  consequence 
of  the  continued  infrir^gement  of  their  patents 
hy  the  defendants,  tliey  had  commenced  an  action 
against  them  to  restrain  them  from  infringing 
such  patents;  and  that  adions  ico%dd  be  eom- 
menced  (tgainat  aU  peraons  embaying  or  using 
apparatus  which  was  not  aeeordiTtg  to  tJie  letter* 
patent  without  the  leave  of  the  patentees. 

Meld,  thai  the  ^plaintiff's  were  not  justij^d  in  issuing 
such  advertisemevUa,  notwithstanding  sect.  32  a 
ike  Patents,  Designs,  and  Trade  Mariss  Act  1883. 

As  action  was  brought  by  the  phuntiffa,  James 
Goulard  and  J.  Dixon  Gibbs,  againat  the  defen- 
dants, for  infringement  of  eertoin  patents  granted 
to  the  plaintiff. 

This  waa  a  motion  to  restrain  tho  plaintiffs, 
their  Bolicitors,  officers,  and  servants,  and  the 
directors  of  the  plaintiff  company,  from  con- 
tinuing the  publication  of  certain  adTertisements 
which  had  appeared  in  certain  newspapers,  and 
which  had  reference  to  the  proceedings  in  the 
action;  and  also  from  pablishing  or  permitting 
to  be  pnblished  any  advertisemeot  alleging  that 
the  plaintiffs'  patents  had  been  or  were  oeing 
infringed  by  the  defendants  or  either  of  them. 

The  adTertiaements  referred  to  were  signed  hy 
the  plaintiffs'  solicitors,  and  stated  that  they  were 
instrncted  by  the  directors  of  the  National 
Company  to  warn  the  pablio  that,  in  conae- 
qoence  ot  the  continned  infringement  of  the 
phuntiffs'  patents  b^  the  defendants,  an  action 
had  been  commenced  in  the  High  Court  of  Justice, 
Chancery  Division,  against  Sir  Contte  Lindsay 
and  Co.  Limited  and  Hr.  Ferranti  to  restrain 
them  from  infringing  such  patents;  and  that 
actions  wonld  be  commenced  against  all  persons 
employing  or  using  apparatus  which  waa  not 
according  to  the  letters  patent  without  the  leave 
of  the  patentees. 

The  motion  now  came  on  for  hearing. 

Moulton,  Q.C.  and  L.  E.  Pyke,  for  the  defen- 
dants, in  support  of  the  motion. — We  are  entitled 
to  an  injunction  to  restrain  the  plaintiffs  from 
issaing  these  advertisements,  the  same  being 
calculated  to  prejudice  the  pnbUn  mind,  and 
prevent  a  fair  trial  of  the  action.  They  referred 
to 

Daw  V.  Eley,  I,.  Bep.  7  Eq.  49 ; 
Brodribb  v.  BrodriNt,  11  Prc^.  Div.  66. 

Aston,  Q.C.  and  J.  C.  Oraham,  for  the  plaintiffs, 
contra. — Having  regard  to  the  proviso  at  the 
end  of  the  32nd  section  (b)  of  the  Patents,  Designs, 

(a)  B^KtrtAd  bj  £.  A.  SOBATOHLXT,  Ew].,  BuTiit«i>«t-L«w. 
.  (b)  Sect.  32  of  tho  Pateate,  DesignB,  and  Trade  Marks 
Act  1883  enacts  that;  Where  any perwm  olauning.to 


and  Trade  Marks  Act  1883,  the  plaintiffs  are  justi- 
fied in  issuing  the  advertisements  complained  of 
by  the  defendants,  the  plaintiffs  having  commenced 
their  action  for  the  infringement  of  their  patent. 
[Kay,  J. — ^Tou  can  warn  as  much  as  yon  like,  but 
are  you  entitled  to  advertise  that  yon  have 
brought  an  action  against  A.  B.  which  ia  certain 
to  succeed  ?}  In  the  case  of  a  patent  we  aubmifc 
that  such  a  course  may  be  adopted : 

HaUsy  v.  Bnthsrhoed,  48  L.  T.  Bai>.*N.  &  6M; 

45Ib.6M;  15Ch.  DiT.  514;  19  lb.  386; 
Bovill  T.  Crate,  L.  Eep.  7  Eq.  388 ; 
PUiting  Company  v.  FaTOuharson,  44  L.  T.  Bep.  N.  8. 

389;  17  Ch.  DiT.  49. 

The  plaintiffs  are,  however,  willing  to  give  an 
undertaking  not  to  issue,  pending  the  trial  of  the 
action,  any  advertisements  stating  that  the  defen- 
dants have  infringed  the  plaintiffs'  patent. 

MouUon,  in  reply,  asked  for  the  costs  of  the 
motion. 

Kay,  J. — In  my  opinion,  to  advertise  a  positive 
statement  that  the  defendants  had  infringed  tho 
plaintiffs*  patents  was  wrong.  But  I  am  informed 
that  the  pUintifb  are  willing  to  undertake  not  to 
go  on  advertising  in  this  manner  pending  tho 
trial  of  the  action.  I  accept  that  nndertMong. 
Under  these  circumstaocea  I  shall  not  grant  an. 
injunction.  This  undertaking  being  given  renders 
it  unnecessary  for  me  to  make  any  order  with 
regard  to  the  costs.  The  usual  course  is  to  make 
the  costs  costs  in  the  action  unless  either  party 
asks  that  the  costs  should  be  reserved;  but,  as  I 
understand  that  the  plaintiffs  wish  the  costs  to 
be  reserved,  they  will  be  reserved  accordingly. 

Solicitors  for  the  plaintiffs,  CampMI,  JHosw^ 
and  Hooper. 

Solicitor  for  the  defendants,  Cvir^Saymard. 


March  18  and  31. 
(Before  Chitit,  J.) 
Burrows  v.  Hollet.  (a) 
Practice — Middlesex  Registry — Begistration  tff  judg- 
ments— Forecloaure  judgments — 7  Anne,  e,  20, 
f.  18—1  ^  2  Viet.  c.  110,  s.  IH— Jurisdiction. 
A  judgment  ahsolute  for  foreclosure  is  not  regiatrahls 
under  sect.  18  of  7  Anne,  e.  20  {ths  Middlesat 
Begistratitm  A<^,  the  term  "judgment  "  in  that 
section  only  applying  to  judgments  for  the  recovery 
of  money,  i 

TuE  plaintiff.  U  mortgagee  of  freehold  property 
in  Middlesex,  £ad  obtamed  judgment  absolute  toe 
foreclosure,  and  had  applied  to  the  Middlesex 
Registry  to  have  the  judgment  registered  under 
sect.  18  of  7  Anne,  c.  '20  (we  Mid^esa  Begistiy 
Act). 

be  the  patentee  of  on  invention,  by  cironlara,  adTertase* 
ments,  or  otherwiee,  threatens  tsaj  other  person  with 
any  legal  prooeedinga  or  liabili^  in  respeet  of  any 
ollefrea  mannfaotore,  nse,  sale,  ot  pnrchaee  of  toa 
inreation,  any  person  or  ^raoDB  affgrieved  theyeby  in»T 
bring  an  aotion  against  him,  and  may  obtain  an  injnno- 
tion  agunot  the  oontinnanoe  of  such  threati,  and  aay 
reooTor  snoh  damage  (if  any)  as  miy  have  been  nutaintd 
thereby  if  the  ^eged  iaannf.iatnre,  nae,  sale,  at 
pnrohaae  to  whioh  the  threats  related  was  not  in  Esot  ul 
infringement  of  an^  legal  rights  of  the  person  va^oag 
snoh  ^treats  :  Prondedthat  this  section  shall  not  H>pl7 
if  the  person  making  snoh  threats  with  dae  diligwe* 
oonunenoes  and  proaeoateB  an  action  for  infringenott  rf 
his  patent. 
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xue  Begistrar  declined  to  enter  the  judgment 
in  the  amence  of  an  express  direction  of  the 


 le  plaintiff  accordingly  moved  that  a  direc- 
tion be  inserted  in  the  jnagment  that  a  memorial 
of  the  judgment  be  entered  on  the  Middlesex 
Beinster. 

Sj  the  direction  of  Chitty,  J.  the  Middlesex 
r^istrar  was  oommnnicated  with,  the  result 
bemg  that  the  Bef^strar  made  the  following  state- 
ment: "If  the  judge  will  make  the  order  for 
registration  of  the  foreclosure  judgment  we  shall 
most  certainly  act  upon  it — in  &ct,  there  is  no 
oHier  means  that  I  know  of  for  registering  such 
judgments.  Snch  directions  have  been  made  and 
acted  upon.** 

Soome  in  support  of  the  motion.— I  rely  upon 
sect.  18  of  the  Middlesex  Be^tration  Act,  and 
1  &  2  Tiot.  c.  110,  8. 18,  and  the  Judicature  Act 
1873,8.100.  Inaca8eo£(3i66*v.SiAiey(49L.T. 
Bep.  N.  S.  132)  North,  J.  held  that,  as  a  judge  of 
the  High  Court,  he  had  no  jurisdiction  to  direct 
that  the  registration  of  a  deed  in  the  Middlesex 
Begistiy  be  expunged,  bat  that  the  Master  of  the 
Bolls  would,  upon  a  proper  application,  exercise 
the  jurisdiction  as  keeper  of  the  public  records. 
Korth,  J.  declared  the  deed  in  tnat  case  to  be 
Toid,  and  that  it  ought  to  be  cancelled  and  the 
registration  vacated. 

Chittt,  J.— The  only  ground  for  this  applica- 
tion appears  to  be  the  provision  in  the  Midmesex 
Begistratiott  Act,  s.  18,  that  no  judgment  shall 
bind  land  in  Middlesex  until  a  memorial  thereof 
has  been  entered  at  the  registry,  and  the  argu- 
ment is,  that  the  word  "  judgment "  includes  a  fore- 
closure order  or  judgment.  It  is,  however,  clear 
that  sect.  18  refers  to  common  law  judgmenta  for 
money,  and  that  the  intpntion  is  that  judgments 
of  that  class  should,  when  registered,  bmd  the 
land.  I  need  scarcely  say  that  an  order  for  f ore- 
tdoBnre  absolnte  ia  not  a  money  judgment.  It 
bas  been  snggested  that  since  1  &  2  Yiot.  o.  110, 
8.  18,  decrees  of  a  court  of  equity  are  to  be 
treated  as  money  judgments;  but  that  enactment 
apetka  of  decrees  and  orders  of  courts  of  equity 
Thereby  any  sum  of  mon^,  or  anycost^  charges, 
or  expenses,  shsll  be  payable,  thereby  cleu-ly 
referring  to  money  juogments  only.  Mention 
bas  also  been  made  of  the  definition  of  jndgpient 
in  sect  100  of  the  Judicature  Act  1873,  which  is 
that  the  word  judgment  shall  include  "  deo^." 
That,  however,  is  not  a  definition  for  general  pur- 
poses, but  one  for  the  purposes  of  the  Act  only. 
Foroclosnre  orders  or  judgments  have  been  made 
•nd  acted  upon  without  registration,  and  if  I  were 
to  accede  to  the  present  ai>plication  I  shoold  be 
easting  doubt  cm  many  existing  titJes.  The  regis- 
trar says  that  he  wonld  act  according  to  my 
direetioa,  and  waive  an^  question  of  jurisdiction. 
I  fltm  not,  however,  justified  in  making  the  direo- 
tiim  Booght  fffiv  as  Uiere  is  no  ground  npon  which 
flwh  diraction  can  intweed. 

Bolidtors,  Bamaird  and  Oo, 


Wodneadaiy,  May  4. 

(Before  Chittt,  J.) 

Re  G.  Hakois  ;  Hasbis  v.  Habbis.  (a) 

Practice — Creditor's  action  for  adininiatralion— 
Receiver — Protection  ofatKta  hesfore  administror- 
tion  judgment. 

An  adminiatrator  or  eaecuior  may  prefer  one  credi- 
tor to  another,  and  there  ia  no  equity  which 
entitlee  the  cowrt  to  interfere  except  after  jtidg- 
men*  for  odminiHration.  Therefire  the  plain- 
tiff in  a  ereditor'B  action  for  adminittration  it 
not  entitled  to  interim  reUef  againtt  the  executor 
or  admmitirator  wiieBt  a  ease  ie  shoum  of  the 
asKta  being  VHuted. 

This  was  an  ex  parte  motion  by  the  plaintiff  against 
the  defendant,  who  was  the  administrator  of  an 
intestate  who  died  in  Jan.  1887.  By  au  affidavit 
in  support  of  the  motion  it  was  stated  that  the 
plaintm  was  a  creditor  of  the  deceased  for  29001., 
and  that  the  estate  was  insolvent,  that  the  plain- 
tiff had  entered  into  negotiations  with  the  defen- 
dant for  settlement  of  his  debt,  and  promises  had 
been  made  by  the  defendant  to  settle  the  same 
which  had  not  been  kept,  that  the  total  liabilities 
of  the  deceased  amounted  to  10,8001.,  that  a  large 
sum  had  been  due  from  the  deceased  to  the  deman- 
dant's mother,  utd  that  such  sum  was  not  pud, 
and  the  plaintiff  stated  that  he  was  apprehensive 
that  some  attempt  might  be  made  to  pay  in  full 
such  debt  wid  otner  debts  to  the  plaintiff's  pre- 

n'"Lce,  and  that  eome  of  the  deceased's  debts 
already  been  paid  by  the  defendant,  and  that 
it  was  therefore  necessary  and  expedient  that  a 
receiver  should  be  appcnnted  for  the  purpose  of 
ensuring  the  equal  distribatiw  of  the  assets  o£ 
the  dec^ised. 

The  plaintiff  now  moved  ex  pa/rte  immediately 
after  the  issue  of  the  writ  for  a  receiver. 

J).  L.  Alexander  for  the  motion. — ^I  admit  that 
the  only  case  made  against  the  defendant  is  that 
sbe  has  paid  debts  although  the  estate  is  insolvent. 
I  rely  on  the  case  of  The  European  Aaaurance 
Society  v.  Saddi^e  (7  Ch.  Dir.  733),  where  Jesael, 
M.B.  held  that,  if  an  executor  or  administrator, 
after  the  commencement  of  a  creditor's  action 
and  before  judgment,  voluntarily  pays  any 
creditor  in  fall,  he  will  be  considered  as  having 
made  a  good  payment,  and  will  be  allowed  it  in 
passing  his  acooontSj  even  though  he  may  havB 
had  notice  of  the  actoon  before  payment,  and  that 
the  only  way  to  prevent  such  payments  bein^ 
made  is  by  the  plaintiff  upon  issoing  the  wnt 
immediate^  applying  for  and  obtaining  a 
receiver.  But'  in  PhiMps  v.  Jones  (28  Sol.  J.  360^ 
the  Court  of  A;^eail  held  that  the  observations 
of  Jessel,  M.B.  m  the  European  Astociation  t. 
Badci^e  were  cmly  dicta,  or  at  any  rate  were 
inconsistent  with  the  course  of  authority,  and 
were  not  necessEuy  to  the  decision  in  that  case. 

Ceitft,  J. — ^The  principle  is,  that  a  plaintiff  in 
an  administration  action  is  only  entitled  to  interim 
relief  against  the  administrator  or  ezecntor 
where  a  case  is  shown  of  assets  being  wasted. 
The  law  allows  the  administrator  or  executor  to 
prefer  one  creditor  to  another,  and  there  is  no 
equity  which  entitles  the  court  to  interfere  eicept 
afber  judgment  for  administration.  That  is  the 
law,  and  it  is  a  curious  state  of  things,  and  I  do 
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not  Bay  that  I  approve  of  it.  I  cannot,  however, 
accede  to  this  ap^cation ;  nor  do  I  think  that  the 

flaintiff  conld  nre  better  in  the  Court  of  Appeal, 
wil],  however,  give  leave  to  serve  short  notice 
of  motion. 

SoUdtorB,  Spyer  and  Son. 


Wednesday,  Dee.  15, 1886. 
(Before  Chittt,  J.) 
Thx  Umitsd  Tbliphonb  Gokpast  Limited  v. 

Walku  a>d  Ouvxb.  (a) 
Patent  —  Infringement  —  Damages  —  Meature  of 
damages — Royalty  —  Profit  rental  —  Set-off — 
Infrinaing  inHrumenis  not  in  u$e— Delivery  up 
of  infringing  inetmmeTUe — Damagee  recovered 
from  infringer's  vendor — Atsesament  in  reaped 
of  composite  insirummU. 

Judgment  having  been  recovered  for  the  infringe- 
meni  of  a  patent,  an  inquiry  as  to  damages  was 

■  directed.  It  appeared  that  the  plaintiffe*  usital 
practice  wis  not  to  seU,  battolet  out  ihepatented 
article  at  a  rental  or  royaUy. 

Held,  that  the  measure  of  damages  voas  the  profit 
rented  of  the  article  during  the  entire  period 
from  the  time  when  it  came  into  the  possession 
cf  the  infringer  unfit  the  assessment  of  the 
damages  or  the  date  of  Us  delivery  up  ;  and  that 
it  was  immaterial,  for  the  purposee  of  aeeeaemfent, 

■  whether  the  article  had  or  had  not  been  in  actual 
we  during  any  portion  of  that  pmod. 

Bdd  also,  that  the  drfmuumis  were  not  entitled  to 
$et  ojf  against  the  damagee  the  valve  of  any 
infringing  article  delivered  up  under  the  judg- 
ment of  the  court,  nor  to  set  off  anj/  portion  of 
an  agreed  sum  for  damages  for  mfi^ngement 
recovered  by  the  plaint^s  in  a  previous  action 
apainst  the  manufacturer  from  whom  the  defen- 
dants bought  the  article,  although  the  period  in 
respect  of  the  rental  payahle  by  the  a^endants 
as  damages  commenced  at  a  date  antecedent  to 
the  commencement  of  the  action  against  the 
manufacturer. 

But  held,  that  if  the  damages  recovered  by  the 
plaintiffs  from  the  manufacturer,  instead  of  being 
an  agreed  sum,  had  been  a  sum  represfjiting  the 
fuU  rental  or  royalty^  the  d^endaata  vfouid  have 
been  entiUed  to  a  eet-off. 

Thxss  were  two  actions  brought  by  the  plaintiff 
company,  as  assignees  of  two  patents  for  tele- 
phones and  telephonic  a|]|paratas. 

The  first  of  the  two  inventions  in  respect  of 
which  the  plaintifE  company  sned  was  patented 
hy  letters  patent,  dated  the  9th  Dee.  1876.  and 
g^ranted  to  William  Uoi^^  Brown,  for  an  inven- 
tion of  improrements  in  riectric  telephony  and 
telei^nic  wapuntus,  communicated  by  Alexander 
Granam  BeU,  of  the  United  States.  The  patentee 
afterwards  modified  his  orimnal  patent  by  dis- 
claimer, dated  the  13th  Feb.  1878. 

The  second  of  the  two  inventions  was  patented 
by  letters  Patent,  dated  the  30th  July  1877,  and 
granted  to  Thomas  Alva  Edison,  for  an  invention 
of  improvements  in  instruments  for  controlling 
by  sound  the  transmission  of  electric  currents 
and  the  reproduction  of  corresponding  aoands  at 
a  distance. 

The  original  patent  was  afterwards  modified 
(«)  lUfpoitod  I7  A.  CoTMABin  Sim.  Mmi,  BuTlatw«t-XAw. 


by  disclaimers,  filed  respectively  on  the  10th  Feb. 
1880  and  the  13th  June  1881. 

On  the  25th  Jan.  1884  the  plaintiff  company 
commenced  the  present  actions,  and  by  their 
statements  of  c^im  claimed  injunctions  and 
damages  aeainst  the  defendants  for  infringe- 
ment of  both  patents. 

The  defendants  admitting  the  infringements, 
an  order  was  made,  on  the  Slat  March  188^  on 
agreed  minutes,  consolidating  the  two  actions, 
granting  injunctions  during  the  continuance  of 
the  patents,  directing;  delivery  up  of  infringing 
instruments,  and  directing  an  inquiry  as  to 
damages. 

The  plaintiff  company's  usual  practice  waa  not 
to  sell  their  instmments,  but  to  supply  telephonic 
communication  at  an  aonnai  rwitai  or  royalty, 
running  the  necessaiy  wires  and  supplying  t£e 
instruments  required,  and  keeping  them  in 
working  order,  the  usual  charge  being  20i.  a 
year.  Such  charge  varied,  however,  with  the 
length  of  the  wire  and  special  circnmstances. 
When  no  wires  were  run,  and  only  instruments 
snpplied,  the  annual  rental  of  the  complete  tele- 
phone, consisting  of  transmitter  and  receiver, 
with  call-bell  and  battery,  varied  from  31. 15s.  3d. 
to  41. 14«.  6d.,  the  standfu^  chai^  being  41.  4s. 

Upon  the  inquiry  for  damages,  the  chief  clerk 
decided  to  assess  the  damages  on  the  basis  of  the 
rental,  and  a  statement  was  prepared  by  the 
plaintifE  company  showing  the  dates  when  the 
various  instruments  came  into  the  possession  of 
the  defendants  either  by  purchase  or  otherwise, 
and  the  length  of  time  up  to  the  19th  3fay  1886 
(the  expected  date  of  the  closing  of  the  inquiry), 
and  the  date  of  delivery  np  of  the  instrnmentSi 

The  chief  ulerk  assessed  the  damages  at  SOU. 

The  defendants  objected  to  the  amount  pro- 
posed to  be  certified,  on  the  ground  that  the 
chi^  clerk  had  not  adopted  the  proper  mode  of 
estimating  the  damages. 

A  summons  was  accordingly  taken  out  on 
behalf  of  the  defendants  to  vary  the  chief  cferk's 
certificate. 

The  summons  was  adjourned  into  conrt.  and 
now  came  ou  to  be  heunL 

It  was  admitted  that  the  defendants  had  sold 
132  infringing  instruments.  Of  these  104  were 
**  Eickley  Receivers,"  20  were  "  Husband's  Re- 
ceivers and  Bell  Telephones,"  and  8  were  '*  Carbcn 
Transmitters."  There  had  also  been  a  few  Other 
sales  of  infringing  instruments,  but  it  did  not 
appear  whether  such  sales  were  s^es  of  addi* 
tional  instrumraits,  or  were  resales  of  instruments 
taken  back  by  the  defendants. 

The  defendants  themselves  manntactured  the 
"Carbon  transmitters,"  and,  with  the  exception 
of  those  instruments,  the  whole  of  the  infringing 
instmments  had  beein  bought  by  the  defenduts 
from  other  persons.  One  hundred  and  forty 
"Hickley  BeoeiTera"  wm«  bought  from  Onne 
and  Go.  antecedent  to  the  deeisifm  in  The  Vniiei 
Telmhone  Company  Limited  v.  IFamson,  Co*^ 
Walker,  and  Go.  (46  L.  T.  Rep.  N.  S.  620  ;  21 
Ch.  Div.  720}  in  1882.  It  was  there  held  thai  (be 
"Hickley  Receiver"  was  an  infringement  the 
plaintifE  company's  patent. 

Subsequently  to  that  action,  namely,  on  the 
17th  Nov.  1^,  the  plaintifE  company  had 
brought  an  action  against  Orme  and  Ca,  and 
had  recoTOvd  as  danugea  an  agreed  sum  of  SOf. 
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Somer,  Q.C.  and  Smham,  far  the  defendants, 
in  sn|^K>rb  of  the  snmmona. 

Aaton,  Q.C.  and  Mieklem,  for  the  pluntiff  com- 
pany, eonird. 

mie  following  authorities  were  referred  to : 
Penn  T.  Jade,  17  L.  T.  Bep.  N.  8.  407;  L.  Bep. 
5Kq.81; 

Ltather  Ototh  Company  r.  Hmchfield,  13  L.  T.  Bep. 

K.  8.  487  ;  L.  B^p.  1  Eq.  209; 
VavmpeH  r.  Rylanda,  14  L.  T.  Bm>.  N.  B.  58: 

L.  Bep.  1  Eq.  9(t2. 

Chtttt,  — ^In  this  case  mj  chief  clerk  has 
proposed  to  certify  under  ^  inqniiy  that  the 
damages  were  805(.  The  defendants  object  to 
the  chief  clerk's  proposed  certificate.  The  ar^- 
ments  have  been  confined  to  certain  points  of 
]»inciple,  and  the  question  is  whether  there  is 
any  error  in  principle  in  the  conclusion  at  which 
the  chief  clerk  has  arrived.  Has  he  proceeded 
on  a  right  hasis  P  Has  he  taken  as  his  guide  the 
true  legal  measure  of  damages  for  the  purpose 
of  ascertaining  the  amonnt  F  What  he  has  done 
is  this.  The  instramunts  that  the  defendants 
have  nsed  or  sold  oonsitt  of  two  parts,  a  trans- 
mitter and  a  receiTer,  which  are  the  subject  of 
the  plaintiffs'  patent,  and  a  battery  and  call-bell, 
which  arc  not  the  subject  of  the  patent.  The 
plauitifEs  have  been  in  the  habit  of  jgranting 
licmceB  to  use  their  patented  invention  at  a 
rt^alty,  and  on  the  evidence  the  realty  varies 
from  31.  15*.  fid.  to  41.  14*.  6(1.  —  the  standard 
chargfi  being  41.  4«. — during  the  period  which  is 
covered  by  the  defendants'  infringement.  The 
chief  clerk  has  taken  as  the  basis  of  his  calcula- 
tion the  annual  royalty  of  an  entire  instrument, 
and  he  finds  that  to  be  four  guineas.  Taking  the 
extremes  of  31.  16$.  6d.  and  U.  14a.  fid.  together, 
the  aven^  annual  royf<-lty  would  be  something 
more — not  much ;  and  he  has  taken  the  sum  of 
four  guineas,  and  I  think  he  has  done  that  very 
&irly.  Exact  mathematical  precision  cannot  M 
expected  in  matters  of  this  class.  If  it  had  been 
b^ore  a  jury,  I  am  sure  that  they  would  have 
taken  much  less  trouble  in  the  matter  than  my 
own  chief  clerk  has  done,  and  I  think  he  has 
therefore  comineiicad  upon  a  satiafactoiy  basis  in 
taking  the  four  gnineas  as  the  average  annual 
royalty  of  an  entire  instrnment.  Then,  seeing 
that  the  instrument  is  divided  into  parts,  the 
patented  part  and  the  noU'patented  part,  he  has 
made  a  deduction  from  the  royalty  in  respect  of 
the  non-patented  part  of  the  instrument.  That 
he  has  placed  at  lOf.,  and  no  objection  has  been 
raised  to  that  deduction :  that  is  to  say,  it  is  con- 
sidered to  be  a  fair  deduction  made,  attributable 
to  the  non-patented  part.  Then  he  has  made  a 
further  deduction  for  the  annual  maintenance  of 
the  instrument ;  i.e.,  be  takes  the  average  battery 
of  four  cells  at  2t.  each,  which  gives  8«.  a  year. 
He  does  that  because  it  was  a  term  in  the  grant- 
ing of  the  licences  that  the  grantors  of  the 
licences  should  maintain  the  battery.  That  again 
has  not  been  made  the  subject  of  discussion 
before  me.  ^wm  he  1^  allowed  as  a  deduction 
from  the  average  annual  royalty  a  sum  of  2«.  a 
year  in  respect  of  each  instrument  as  representing 
the  cost  01  the  construction,  and  ^ain  no  objec- 
tion is  made  to  that.  The  result  of  that  is  that, 
ftdding  these  three  deductions  toother,  he  gets 
an  annual  sum  of  11.,  which  he  deducts  from  the 
four  gnineas,  and  thns  arrives  at  a  net  annual 
royalty  of  31,  4*.    It  appeam  to  me  he  has  done 


this  with  great  care,  and  has  proceeded  upon  a 
satisfactory  1»sis.  The  numh^  of  instruments, 
in  respect  of  which  the  defendants  are  charge- 
able as  infrinfcements  of  the  plaintiffs*  patents, 
are  140  transmitters  and  receivers  taken  together. 
The  transmitters  appear  to  have  been,  as  I  under- 
stand, considerably  less  than  the  receivers,  but 
the  chief  clerk  has  done  this — he  has  taken  the 
total  number  of  transmitters  and  receivers  at 
140,  which  is  the  true  figure,  and  then,  for  the 
poipose  of  ascertaining  the  damages,  he  has 
divided  tl^m  in  two;  in  other  words,  he  hba 
calculated  that  the  infringements  are  in  respect 
of  seventy  whole  instruments.  That  seems  to 
me  also  to  be  a  very  fair  and  proper  mode  of  pro- 
ceeding. Then,  having  thus  got  at  the  number 
of  instruments,  he  multiplies  them  by  the  net 
annual  royalty  and  by  the  number  of  years  and 
days  which  he  considers,  upon  the  result  of  the 
evidence,  to  have  been  the  periods  of  the  defen- 
dants' infringements.  What  the  defendants  have 
done  is  this — they  have  recovered  and  delivered 
over  to  the  plaintiffs  most  of  the  subject-matters 
of  this  inquiry.  There  are  a  certain  number 
which  they  have  not  returned.  Then  the  chief 
clerk  has  proceeded  upon  the  footing  that  the 
royalty  was  payable  in  respect  of  the  time  that 
the  instruments  were  being  used.  The  defen- 
dants* course  appears  to  have  been  generally  to 
sell  the  inatraments,  and  then  tbej  have  manued 
to  get  them  back  again.  So  that  the  chief  clerfc 
has  said  that  there  was  a  period  of  time  during 
which  there  was  a  user  by  the  defendants  whidi 
would  bayo  been  profitable  to  the  plaintiffs,  if  the 
plaintiffs  had  themselves  supplied  the  instm- 
meuts.  He,  therefore,  going  ngbtly  on  the  basis 
that  he  has  not  to  find  out  the  profit  made  by  the 
defendants,  bat  the  loss  to  the  plaintiffs,  has 
assumed,  as  he  was  entitled  to  do  on  the  autho- 
rities, that  the  plaintiffs  would  have  had  the 
benefit  of  licenoes  during  this  stated  period 
of  time,  and  he  has  accordingly  arrived  at 
a  figure  of  8121.,  finding  that  the  number 
of  years  and  days  was  three  years  and  228 
days,  that  being  the  period  during  which,  on 
carefully  going  through  the  evidence,  ne  estimates 
the  plaintiffs  would  have  had  the  benefit  of 
licences  granted  by  them  at  the  net  royalty  of 
31.  4a.  But  then  he  has  made  another  small 
deduction  for  fixing,  taking  down,  and  other 
expenses,  2$.  an  instrument.  That  he  puts  at  7L, 
which  is  the  correct  fignre,  and  therefore  he 
arrives  at  the  conclusion  that  8052.  is  the  proper 
amonnt  of  damages.  I  think  he  has  proceeded 
not  only  with  caution,  but  upon  right  principles. 
There  are  one  or  two  points  upon  which  I  ought 
to  express  my  opinion.  I  have  stated  what  I 
consider  to  be  the  correct  view  to  take  of  the 
facts,  and  with  reference  also  to  any  questions  of 
law  i  but  there  is  one  that  remains,  and  that  is, 
that  the  plaintiffs  brought  an  action  against  Mr. 
Orme,  and  obtained  judgment  against  him.  Orme 
was  a  manufactonv,  and  the  judgment  was, 
besides  an  injunction,  an  order  for  delivery  up  of 
the  instruments  which  were  in  his  possession 
or  power,  and  an  order  that  he  should  "  upon 
oath  deliver  to  the  plaintiffs  full  particulars  of 
all  instruments  constructed  in  infringement  of  the 
letters  patent  which  have  been  at  any  time  manu- 
factured, sold,  or  disposed  of  by  the  defendant,  with 
the  names  and  addresses  of  the  persons  to  whom 
the  same  have  been  sold  or  disposed  j^^and  Uie 
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dates  and  prices  so  far  as  known."  The  judgment 
then  proceeds  to  order  the  defendant  to  pay  to  the 
plaintiffs  the  sum  of  501.  as  the  agreed  damages 
anstained  by  the  plainciff  by  reason  of  the  dsKu- 
dant'a  infringement  of  the  letters  patent.  It  is 
bontended  on  the  part  of  the  present  defendwits 
that  the  effect  of  this  order  and  the  effect  of  the 
aooeptance  of  the  501.  for  the  agreed  damages  by 
the  plaintiffs,  is  to  render  free  in  the  hands  of  the 
present  defendants  all  the  instruments  which 
they  received  from  Orme.  That  contention,  it 
ai>pear8  to  me,  cannot  be  for  one  moment  main- 
tained. Orme  was  a  manufacturer,  and  he  had 
parted  with  a  certain  number  of  the  instruments 
previously  to  the  date  of  the  order.  Amongst 
those  were  a  certain  number  of  the  instraments 
in  respect  of  which  the  present  defendants  are 
sued.  A  large  number,  I  understand,  out  of  the 
140  were  supplied  by  Orme  to  the  defendants. 
The  damages  that  were  taken  by  the  plaintiffs  in 
thein  action  against  Orme  were  only  in  respect  of 
bis  infringement  and  nothing  more,  and  the 
patentees  (the  plaintiffs)  are  entitled  to  pursue 
she  instmments  into  other  hands,  and  to  recover 
from  them  damages  in  respect  of  that  other  in- 
fringement. If  a  royalty  had  been  paid  by 
Orme  equal  to  the  total  royalty  payable  in  respect 
of  each  instrnment,  any  such  instrument,  though 
disposed  of  by  Orme,  would,  as  I  am  at  present  ad- 
vised, have  been  what  I  have  termed  a  tree  instru- 
ment in  the  market,  and  the  plaintiffs  would  have 
suffered  no  loss  in  respect  of  that.  In  other 
words,  they  would  have  taken  from  Orme  that 
which  would  have  amounted  to  a  complete  licence 
to  deal  with  those  instruments,  and  so  the  pur- 
chasers of  those  instruments  wonld  have  been 
freed  from  any  liability  in  respect  of  them.  But 
that  is  not  what  was  dione.  The  501.  was  only  the 
agreed  amonnt  of  dunftges  against  Orme,  and  it 
was  part  of  the  order  that  Orme  ahoiUd  give 
Iho  nunes  of  his  pnrchasers  and  the  instru- 
mmts  which  he  had  supplied  to  them,  in 
order  that  the  plaintiffs  might  pursue  those 
instruments  into  the  hands  of  the  pur- 
chasers or  their  assigns.  One  further  fact 
remains,  namely,  that  Orme  did  not  in  his  affidavit 
of  documents  disclose  all  the  names  of  the  pui^ 
chasers.  To  my  mind  that  has  little  or  no  bearing 
upon  the  point.  Orme  only  paid  compensation 
to  the  plaintiffs  in  respect  of  his  own  infringe- 
mwt,  and  upon  the  face  of  the  order,  as  I  have 
said,  the  plamtiffs  were  entitled  to  pursue  those 
inscmments  into  the  hands  of  other  persons  and 
to  recover  from  those  other  persons  whatever 
damages  they  were  entitled  to,  irrespective  of 
what  thev  recovered  from  Orme.  One  other 
point  I  will  mention.  It  was  said  hj  the  defen- 
dants that  there  ought  to  he  a  set-c^  as  against 
those  damages,  of  the  value  of  the  instmments 
which  had  oeeji  given  up  under  the  judgment. 
That  appears  to  me  to  be  abs<^utelynntenabTe.  The 
judgment  is,  that  those  instmments  shonld  be 
delivered  up  and  the  plaintiffs  have  not  to  pay 
for  them  in  any  form.  That  is  one  of  the  penal- 
ties which  the  patent  law  imposes  on  the  in- 
fringer. I  think  what  I  have  said  disposes  of  all 
the  main  points  that  have  been  raised,  and  in  my 
opinion  the  defendants  fail.  The  view  of  the  chief 
clerk  was  correct,  and  it  ought  to  be  embodied  in 
the  certificate  now  prepared.  The  defendants 
must  pay  the  costs  of  the  adjournment  into 
court. 
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Solicitors  for  the  plaintiffs,  TToterAotMe,  ITtii- 
terbotham,  and  Harruon. 
Solicitors  for  the  d^endanta,  HaUett  and 

SpottitKoode. 


Feb.  1  tmd  2. 

(Before  CicrnT,  J.) 

Se  Conx ;  Oottb  r.  Cotte.  (a) 

WtU — Ineorporaied  dooumeni^BevoaUu»-~Et{- 
denee  <^  tetiamentari/  inteniio»~AdvaMee$. 

Because  pari  of  tha  will  of  a  testaiorfailM  by  reamm 
of  $onu  legtu  oijaetion  to  it,  it  ia  not,  therefore,  to 
he  regar&d  cw  ttrack  otU  of  (ha  tmU  Jar  «1I 

pvrpoaes. 

AUhtrngk,  90  far  a*  the  lata  inferrener,  a  daim 
may  he  inoperative,  U  may  ttiU  be  read  vriih  a 
view  to  OMceriaining  the  genered  testamenianf 

intention. 

A  teatator,  who  died  in  May  1886,  hy  hie  wtO,  dated 
in  Dec.  1871,  digpoaed  of  all  hvt  property  M 
favour  of  hie  children,  and  declared  that  whitreaa 
he  had  advanced,  or  might  advance,  for  the 
benefit  of  hie  children,  certain  eume  towawde  (Mr 
advancement  in  life  or  for  their  benefit,  and  all 
which  awnt  respectively  woidd  appear  and  6eiiiM> 
tioned  in  a  book  marked  "  A,"  amdaignedbykim, 
every  sum  of  money  appearing  or  menfiOMM  w 
8uch  book  to  have  been  so  advanced  or  paid  on 
account  of  any  ehUd  ahotdd  be  taken  in  or 
towarde  satisfaction  of  swsh  child's  share,  and 
brought  into  hotchpot. 

In  Jan.  1886  the  testator  tore  from  the  hook  marked 
"  J. "  several  leaves,  upon  which  entries  of  ctuA 
advances  had  been  written,  and  directed  them  to 
be  hnmt  in  his  presence,  and  wrote  on  the  book, 
iJte  cover  of  which  was  preserved,  a  memorandtan, 
stating  that  the  book  had  been  destroyed  by  him. 
It  appeared  thai  some  of  the  mtms  advanced  had 
been  advanced  before  ihe  date  qf  the  will,  owl 
oth^s  subsequently. 

An  originating  summons  was  taken  out  for  the 
purpose  of  determining  the  effect  of  the  abom 
dause. 

Held,  that  the  book  would  prohahly  have  bem  ad* 
matted  to  probate  if  it  had  contaAned  mitmag 
and  that  i/  a  document  formed  part  qf  a  ww  it 
was  liable  to  revocation  tn  the  same  manner  at 
the  will  itself. 

Held,  therefore,  thai,  as  the  book  had  been  destroyed 
by  the  testator,  no  sum  advanced  by  him,  whether 
h^ore  or  after  the  date  of  the  will,  could  be 
brought  into  hotchpot. 

Bt  his  will,  dated  the  4th  Dec.  1871,  the  Eer, 
James  Coyte  bequeathed  to  each  of  his  children* 
B.  Coyte,  Mary  Ann  Swatman,  Charles  Coyte,  and 
"Walter  Beeston  Coyte,  and  his  deceased  child 
Arthur  Coyte,  the  sum  of  lOOOI.  to  be  paid  to 
them  respectively  at  the  expiration  of  six  calendar 
months  from  the  time  of  the  testator's  deceaae, 
the  legacy  to  his  daughter  to  be  for  her  sole  and 
separate  use ;  and  the  testator  devised  his  residu- 
ary real  and  personal  estate  to  his  wife  Maiy  Ann 
Coyte,  and  B.  Coyte  upon  trust  for  sale  and 
conversion,  and  out  of  the  proceeds  to  pay 
the  costs,  charges,  and  expenses  thereof,  and 
the  funeral  and  testamentary  expenses,  and 
debts,  and  the  legacies  given  by  toe  te^ator's 
will  other  than  specific  legacies,  and  to  invest 
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the  inmeeds  uid  stand  poBBesBed  of  the  same 
tipon  tmst  to  pay  the  income  to  hift  wife  Hary 
Ann  CoTte  (since  deceased)  for  her  life,  and 
after  her  decease  the  testator  directed  that  the 
tmetees  ahoald  stand  possessed  of  one  equal 
sixth  part  of  the  stocks,  funds,  or  secarities 
representing  his  residuary  estate,  upon  trust  to 

Say  the  income  thereof  to  Mary  Ann  Swatman 
uring  her  life,  and  after  her  decease  to  her 
husband,  with  remainder  to  her  children  as  she 
ahonld  appoint,  and  in  default  of  appointment  in 
tmst  for  them  as  mentioned  in  toe  will,  and  in 
«te&alt  of  there  being  any  child  of  Mary  Ann 
Smtraan.  thai  soch  sixth  part  was  to  go  upon 
the  trnsts  declared  with  reference  to  the  otner 
^TMixths,  aa  to  which  the  testator  declared  the 
tmatees  shonld  hold  the  same  upon  tmst  for  each 
of  the  testator's  sons  as  should  be  living  at  "bis 
fteath,  and  for  such  of  the  children  living  at  the 
testator's  death  of  the  testator's  deceased  son 
Jamea,  and  any  other  of  the  testator's  sons  who 
might  die  in  the  testator's  lifetime  as  being  males 
■hoold  attun  the  age  of  twenty-one  years,  or  being 
females  should  attain  that  age  or  marry,  to  take 
as  tenants  in  common  in  equal  shares  per  stirpea. 
Ajid  after  reciting  that  he  had  advanced,  and 
might  thereafter  advance,  to  or  for  the  benefit  of 
some  one  or  other  of  his  children  (including  his 
deoeaeed  son  James)  certain  sums  of  money 
towards  their,  his,  or  her  advancement  in  life,  or 
ior  their,  his,  or  her  benefit,  and  that  he  had  also 
paid  certain  other  anms  on  acooant  of  lus  son 
James  since  his  death,  and  that  all  such  sams 
nspectively  would  appear  and  be  mentioned  in  a 
boojc  marked  "  A."  and  signed  by  him,  the  tes- 
tator willed  and  declared  tluit  eveiy  sum  of  money 
appearing  or  mentioned  in  such  book  to  have  been 
■o  advanced  for  or  paid  on  account  of  any  child 
ahoald  be  taken  in  or  towards  satisfaction  of  the 
provision  intended  to  be  made  by  that  his  will 
for  snch  child,  or  his  or  her  children  (as  the 
case  mwht  be),  and  should  be  brought  into  hotch- 
pot, and  accounted  for  by  such  child,  or  his  or  her 
children  accordingly,  after  the  decease  of  the 
teatator's  wife. 

By  a  third  codicil  to  his  will,  dated  the  9th 
Deo.  1885,  after  reciting  that  his  son  Arthur 
COTte  died  on  the  25tn  Sept.  1885,  leaving  a 
vidow  but  no  children,  the  testator  directed  that 
a  certain  portion  of  his  share  sufficient  to  pro- 
duce an  annual  income  of  ISOI.  should  be  set 
•aide  and  the  annual  snm  of  150<.  thereout  paid  to 
each  widow  for  her  life.  And  as  to  the  snare  of 
Walter  Beeston  Goyte,  he  directed  that  the 
trustees  shonld  set  the  same  apart  and  pay  the 
income  to  Walter  Beeston  Coyte  for  his  life 
provided  he  should  not,  at  the  time  of  the 
testator's  death,  be,  or  should  afterwards  be- 
come bankrupt,  or  shonld  assign  or  charge,  or 
sbonld  affect  to  assign  or  charge,  his  life  interest, 
wbereupon  such  life  interest  was  to  cease,  and 
the  trustees  were  to  apply  the  investments  and 
income  of  his  share  as  if  Walter  Beeston  Coyte 
was  dead,  and  the  testator  directed  that  after  the 
death  of  Walter  Beeston  Coyte  the  trustees 
should  stand  possessed  of  the  income  for  his 
(W alter  Beeston  Coy  te's)  wife  if  she  should  Burvive 
him,  with  remainder  to  his  children. 

Tlie  testator  died  on  the  2Sth  Hay  1886,  and  on 
the  3l8t  July  1886  his  will  was  proved  by  B.  Coyte 
and  Charles  Coyte,  who  had  been,  by  a  codicil  to 
his  will,  app<nnted  such  executors  and  trustees. 
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The  testator  was  in  the  ninety-first  year  of  his 
age  when  he  died. 

It  was  alleged  that  for  npwards  of  twentv 
years  before  his  death  the  testator  kept  a  book 
marked  "  A/'  wherein  from  time  to  time  it  was 
alleged  he  entered  sums  of  money  he  had 
advanced  or  given  to  his  children,  with  a  view  of 
all  snch  sums  being  after  his  decease  brought 
into  hotchpot,  and  it  was  stated  that  the  advances 
to  some  of  them  greatly  exceeded  the  advances  to 
others.  On  the  27th  Jan.  1886,  it  was  alleged, 
the  testator  pulled  out  and  tore  away  £rom  such 
book  several  leaves  upon  which  entries  of  .such 
advances  had  been  written  and  directed  Franoes 
Elizabeth  Coyte  to  place  such  leaves  in  the  fire, 
which  iras  accordingly  done,  and  the  testator 
wrote  on  the  book  the  following  words : 

Hm  enelMed  deetn^ed  by  me.— Javss  Cotti. 

The  portion  of  the  book  destroyed  b)r  the 
testator  had  never  been  seen  by  any  other  person 
than  himself;  but  it  was  stated  that  the  sums  in 
all  advanced  by  him  to  his  children  were  between 
25,000;.  and  2£CO0OZ.,  of  which  about  13,0001.  was 
advanced  before  the  date  of  the  will,  and  about 
13,0001.  subsequently,  the  children  receiving 
various  shares  of  such  sums  and  at  different 
times — thus.  Winter  Beeston  Coyte  was  advanced 
502.  before  the  date  of  the  will  and  55001.  after- 
wards. 

The  testator  also  made  from  time  to  time  allow- 
ances by  way  of  annual  or  periodical  payments  to 
some  of  his  children. 

It  was  alleged  that,  on  the  5th  July  1878,  the 
testator  advanced  the  sum  of  20001.  to  his  son 
Arthur  Coyte  (deceased),  and  in  reference  there- 
to, and  to  another  sumwhich  he  had  also  advanced 
to  such  son,  the  testator  on  the  18th  March  1881 
wrote  to  him  the  following  words : 

I  have  not  oWged  ytm  with  the  2001.  and  1161. 

On  the  16th  March  1883  B.  Coyte  borrowed  of  the 
testator  20001.,  for  which  he  gave  his  bond,  and 
on  the  21at  March  1885  the  testator  wrote  to  him 
the  following  words : 

I  havfl  this  day  destroyed  yonr  bond.  It  will  nerer 
appasr  against  yoa ; 

and  such  bond  was  destrOTed. 

Charles  Coyte  in  a  similar  way  borrowed  of  the 
testator  lOOOL,  which  he  also  secured  by  his  bond, 
Mid  the  testator  wrote  to  him  a  letter  oontainingf 
similar  words  to  those  contained  io  the  letter 
which  he  wrote  to  B.  Coyte,  and  such  bond  it  was 
believed  had  been  destroyed. 

An  originating  summons  was  taken  ont,  under 
Order  LV.,  r.  3  (a),  of  the  Rules  of  Court  1883,  on 
behalf  of  B.  Coyte,  for  the  purpose  of  obtaining  the 
opinion  of  the  court  upon  the  questions  whether 
the  sums  so  advanced  and  the  allowances  so 
made  to  the  children  of  the  testator  were  to  be 
brought  into  hotchpot  and  accounted  for;  uid 
also  whether  the  bond  debts  of  20001.  and 
lOOOi.  and  the  advance  of  2001.  were  released 
by  the  testator  under  the  circonistanoes 
mentioned. 

Evidence  was  filed  the  plaintiff  and  defen- 
dant, and  it  was  oontradiotory  as  to  whethw 
the  testator  was  in  an  infirm  condition  at 
the  time  he,  as  was  alloged,  destroyed  the 
book  marked  **  A."  The  statement  of  the 
plaintiff  as  to  what  sums  were  so  advanced 
and  mentioned  in  the  book  marked  "  A  "  was  also 
contradlBted  by  evidence  filed  hy  certaiiLflf  ^le 


-  Be  GoTTE ;  Com  v.  Oonat. 


512— YoL  LTL,  M.S.] 


THB  LAW  TDIBS. 


Chan.  Dir.] 


defendants.  The  facts  as  to  the  bonds  mentioned 
in  the  plaintiff's  affidavit  were  uncontradicted. 

The  plaintiff  was  one  of  the  executors  and 
trustees  of  the  will  of  the  testator.  The  defen- 
dant Charles  Coyte  was  the  other  ezecator  and 
trustee  of  saoh  will,  and  the  pluntiff  and  defen- 
dants together  represented  the  persons  interested 
in  the  testator's  residnaiy  estate  the  subject- 
matter  of  the  Bummons. 

The  smnmons  was  adjourned  into  court,  and 
now  came  on  to  be  heard. 

The  questions  argued  were,  whether  the 
testator,  hj  incorporating  the  book  marked 
"  A "  in  his  will,  had  made  provision  only  for 
bringing  into  hotchpot  such  sums  as  had  been 
advanced  antecedently  to  the  date  of  the  will 
(inasmuch  as  the  book  as  existing  at  the  date  of 
the  will  could  alone  be  admitted  to  probate)  to 
the  ^xclasion  of  subsequent  entries  made  in  the 
book ;  or  whether  the  testator  had  shown  an  inten- 
tion that  all  sums  advanced,  whether  before  or 
after  the  date  of  the  will,  shonld  be  accounted  for, 
in  which  case,  the  book  havii^  been  destroyed, 
the  ordinary  rules  of  advancement  would  apply ; 
or  whether  the  testator  had  confined  any  con- 
templated account  with  reference  to  advancement 
exclnsively  to  items  entered  in  the  book,  and  by 
having  destroyed  the  book  had  shown  an  inten- 
tion that  there  should  be  no  account  whatever 
taken  of  any  advancements. 

WhiUhome,  Q.C.  uid  Bylcuid  for  the  plaintiff. 

BomeTt  Q.G.  and  Yate  L«e ;  Madean,  Q.O.  and 
Davmpori ;  Ingle  Joyce,  Warrvngton,  and  Fryer, 
for  the  defendants. 

The  argamenta  sufficiently  appear  from  the 
judgment. 

The  following  authorities  were  referred  to : 

Theobald  on  "WiIIb,  3rd  edit.,  p.  BO ; 
Wh(Uelay  r.  Spooner,  3  K.  ft  J.  518 ; 
Kirk  T.  Eddowea,  3  Hare  509 ; 

Re  Tavlvr's  Estate  ;  HmUn  t.  Underhay,  41  L.  T. 

Hep.  N.  S.  180 ;  12  Ch.  Div.  291 
Re  Atrd's  Eriate  ;  Aird  v.  Quick,  48  L.  T.  Bep.  N.  S. 

552 ;  22  Ch.  Div.  495 ; 
Re  Wood  ;  Ward  v.  Wood,  54  L.  T.  Bep.  N.  S.  932  ; 

32  Ch.  Div.  517  ; 
Meiwrtxagen  t.  Waltera,  26  L.  T.  Bep.  N.  S.  468 ; 

L.  Bep.  7Clt.  App.  670; 
In  the  Chodt  of  Lady  Trwo,  14  L.  T.  Bq>.  N.  8. 80S ; 

IP.  AD.  201; 
Qmhampton'T.  Qoing.W.  N.  1878,  p.  209  j  34W.B. 

917. 

Chittt,  J. — Many  questions  have  been  con- 
sidered in  the  argaments  in  this  case,  and  a  con- 
siderable sum  of  money  is  at  stake.  It  is  a  family 
matter,  and  the  facts  have  been  very  fairly  stated 
and  admitted  on  both  sides.  [Hia  Lordship  then 
stated  the  facts  of  the  case,  and  continued  as 
follows  0  Now,  the  iratator  has  used  language 
in  his  will  upon  which  a  contest  has  arisen 
whether  he  has  incorporated  therein  the  book 
marked  "  A  "  signed  by  himself,  which  he  men- 
tions in  a  recital.  The  book  T^as  undoubtedly  in 
existence  for  many  years  before  the  date  of  the 
will.  It  contained  some  entries  of  advances 
made  to  his  children,  and  there  was  something 
in  the  book  which  made  it  a  document ;  but  what 
the  contents  of  the  book  were  at  the  time  of 
making  the  will  cannot  be  ascertained.  Nobody 
seems  to  have  seen  the  contents  of  the  book. 
They  saw  the  book  itself,  but  they  did  not  see 
more.  In  Jan.  1886,  a  short  time  before  his  death, 
the  testator  tore  out  those  pages  of  the  book 
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having  entries  thereon,  and,  by  his  instructums 
and  iu  his  presence,  they  were  burned.  It  follows 
from  that,  to  my  mind,  that,  so  far  as  this  book 
was  incorporated  in  the  will,  it  was  part  of  the 
will,  and  would  have  been  admitted  to  probate 
had  it  been  extant  at  the  time  of  the  testators 
death.  How  much  would  have  been  admitted  to 
probate  would  have  been  a  question.  If  those 
who  propounded  the  will  for  probate  were  nnaUe 
to  pomt  out  what  was  in  the  book  at  the  time  the 
wUl  was  made,  there  might  have  been  an  insuper- 
able difficulty  in  getting  any  part  of  the  book 
admitted  to  probate.  If  I  might  conjecture,  there 
would  have  been  entries  in  the  book  giving  the 
dates  of  the  advances.  That  may  be  a  conjecture; 
but  it  is  one  which  probably  is  well  founded,  be- 
cause this  book  had  evidently  been  a  matter  <rf 
great  consideration  to  the  testator.  On  the  out- 
side of  the  book  itself — both  the  front  and  the 
back — there  are  indorsements  which  tend  to 
show  that  this  book  had  been  referred  to  in  ante- 
cedent books.  I  think  it  veiy  probable  that,  if 
the  book  had  been  extant— and  when  I  say  the 
book  I  mean  the  oontentB  of  the  \io6kt  aov- 
thing  inside  in  the  shape  of  writing — it  would 
have  been  admitted  to  probate  so  far  as  the  book 
contained  entries  actually  existing  and  shown  to 
be  existing  in  the  book  at  the  (ute  of  the  will. 
The  testator  wrote  on  the  book  also,  "The 
enclosed  destrt^ed  by  me. — James  Coyte."  ■  He 
made  that  memorandum  at  the  time  of  the 
destruction.  If  the  part  of  the  book  which  I 
have  mentioned  could  have  been  admitted  to 
probate,  it  would  have  been  no  admitted  on  the 
principle  of  its  being  a  docnment  incorporated  in 
the  will.  About  those  principles  I  think  there  is 
no  contest  at  the  present  time,  subject  to  one 

rsstion  founded  on  the  case  of  In  uu  Goods  of 
ZVuro  (14  L.  T.  Rep.  K.  S.  893;  L.  Bep.  1 
F.  &  D.  201).  The  dowment  first  must  be  a 
document  in  existence  at  the  time,  and  on  the 
face  of  the  will  there  must  be  a  snffioient  descrip- 
tion of  the  document  to  identify  it.  If  those  two 
propositions  can  be  maintained  in  the  affirmative 
by  any  person  propounding  the  document  for 
probate,  the  probate  would  be  granted  snbject  to 
this,  that  the  Probate  Court  does  not  always,  or, 
at  least,  according  to  its  former  practice,  did  not 
always,  incorporate  every  document  that  is  referred 
to  for  certain  reasons  of  convenience.  I  am  not 
quite  sure  whether  that  is  the  practice  which 
prevails  at  the  present  time;  but  the  practice 
was  mentioned  by  the  late  Master  of  the  AoUs  in 
the  case  of  Quifuimpton  v.  Going  (W.  N.  1876,  p. 
209  ;  24  W.  B.  917),  and  probably  the  practice 
remains  the  same.  Where  there  u  a  gin  to  the 
trustees  of  a  settlement,  which  has  already  been 
executed,  that  settlement  in  all  its  trusts  becomes 
part  of  the  will;  but  it  certainly  was  not  the 
practice  to  admit  it  to  probate.  If  the  document 
IB  sufficiently^  incorporated  iu  the  will,  it  becomes, 
as  I  have  said,  part  of  the  will,  and  as  such  it  i^ 
of  oonrae,  liable  to  be  revoked  in  any  lawful 
manner  in  which  a  will  may  be  revoked.  It  is 
hardly  neceasary  to  say  a  will  may  be  revoked  bf 
burning,  with  an  intention  to  revoke  it  by  the 
testator,  or  by  the  testator's  direction.  It  seems 
to  me  that  this  is  a  fair  case  for  saying  that  here 
a  considerable  portion  of  this  hook  could  have 
been  admitted  to  probate — what  portion  I  cannot 
say.  I  am  satisfied,  however,  that,  by  the  bum- 
I  ing,  there  was  a  revocation  of,aU  that  could  hare 
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beea  admitted  to  probate.  I  have  stated  the  law 
with,  regard  to  the  incorporation  of  docaments 
into  a  will.  It  follows  substantially  from  what  I 
bare  said  that  it  is  clear  law  that  a  man  cannot 
incorporate  into  his  will  some  known  testamentary 
docament  thereafter  to  be  made.  In  other 
words,  a  man  cannot  aav,  "  I  give  such  legacies 
as  shall  appear  in  my  led^r  according  to  entries 
hereafter  to  be  made,  and  the  residue  I  give  to 
so  and  so."  It  is  plain  that  the  whole  estate, 
irrespective  of  the  contemplated  gift  of  legacies, 
wonld  paRS  to  the  residuary  legatees.  The  reason 
of  that  is  plain.  A  man  cannot  make  a  new 
statute  of  wills  for  himself,  and  he  is  bonnd  by 
the  law  which  says  a  docnmeat  imrpoiting  to  m 
a  will  must,  in  order  to  be  a  will,  be  exeoated 
with  certain  formalities.  But  the  WUls  Act  1837 
does  not  strike  out  a  clause  of  that  kind  from  the 
will.  There  it  remains.  In  such  a  case  as  I  have 
mentioned  probably  it  wonld  have  no  effect— 
nobody  wonld  be  liable  to  pay  the  legacies,  and 
the  so-called  legacies  intended  to  he  given  would 
tail  altogether.  But,  because  part  of  the  will  of 
a  testator  fails  by  reason  of  some  legal  objection 
to  it,  it  is  not  therefore  to  be  rashly  said  that  it 
is  struck  out  of  the  will  for  all  purposes.  It  is 
still  there  ;  and  you  may  read  it  with  a  view  to 
ascertaining  the  testator's  intentions,  and  then 
jm  niay  see  that  the  testator's  intentions  cannot 
be  lawfully  executed.  So  far  as  the  law  inter- 
Tenea  the  clause  is  inoperative,  but  it  is  not 
Btraek  oat.  I  object  tnerebn^  to  that  phrase 
wliich  I  sometimes  hear  frmn  ooansel,  ''It  is 
struck  out  of  the  will  because  it  is  inoperative." 
That  is  not  so.  There  the  clause  remains.  As  to 
what  is  the  effect  of  its  so  remaining  in  the  will 
is  qnite  another  matter,  and  it  may  be  that, 
being  inoperative,  the  result  is  just  the  same  as  if 
it  were  struck  out  altogether.  Still  it  is  not  struck 
out  if  it  is  there.  Now  I  come  to  what  is  the 
main  question  in  this  case.  What  is  the  meaning 
of  the  clause  in  the  will  ?  A  testator  may  say, 
"  I  will  and  direct  all  advances  that  I  have  made, 
and  that  I  shall  hereafter  make,  to  be  taken  into 
accoant,"  either  with  regard  to  inn  children  or 
any  other  person ;  but  he  may  say,  if  he  likes,  '*  I 
direct  only  such  advances  to  be  taken  into 
■ccoant,  those  I  have  made,  or  those  1  may  here- 
after make."  He  may  say,  in  directing  all 
advances  to  be  taken  into  account,  "  I  give  some 
asaiBtance  in  regard  to  this  matter  by  telling  yon 
that  yon  will  probably  find  in  some  book  or  otner 
what  will  be  an  assistance  to  you  all."  The 
testator  may  make  the  book  or  document  to 
wliich  he  refers  an  eesential  part  of  his  gift ;  or  be 
may,  on  the  other  hand,  merely  hy  the  words  he  has 
used  in  bis  will,  show  that  he  did  not  intend  that 
to  be  any  part  of  the  description  of  the  thing.  It 
it  jnst  the  same  whether  the  question  is  one  with 
reference  to  the  subject-matter  of  the  gift,  the 
person  to  take,  or  the  thing  given.  For  example : 
"  I  give  to  such  children  of  A.  as  shall  attain 
twenty-one."  That  is  plain.  Their  attaining 
twenty-one  is  clearly  part  of  the  qualification. 
**  I  give  such  lands  as  are  included  in  a  parti- 
cular purchase."  Yoa  cannot  read  that  in  any 
odier  WOTthan  that  the  lands  in  the  conveyance 
puaed.  The  result,  therefore,  is  that  the  court 
must  carefully  consider  the  language  used  by  the 
testator  to  see  whether  he  has  made  the  document 
he  refers  to  an  essential  part  of  the  description 
or  nob  I  come  now  to  the  wilL  The  clause  runs 
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as  follows:  "  Whweas  I  have  advanced,  and  may 

hereafter  advance,  to  or  for  the  benefit  of  some  one 
or  other  of  my  children  (including  my  deceased 
sou  James),  certain  sums  of  money  towards 
their,   his,  or  her  advancement   in   life,  or 
for  their,  his,  or  her  benefit,  and  I  have  also  paid, 
certain  other  sums  on  account  of  my  said  son 
Jamea  since  hia  death,  and  all  which  sums  respec- 
tively will  appear  and  be  mentioned  in  a  book- 
marked  '  A   and  signed  by  me."   There  is  no 
question  as  to  what  that  book  was.   I  have  the 
book  before  me ;  but  it  ia  at  the  present  moment 
a  blank  book.    The  testator  has  recited  what  he 
has  done  and  what  he  intends  to  do.   He  saya 
there — and  the  words  have  been  greatly  relied  on 
by  one  side — ^"and  all  which  soms  respeotiTely 
will  appear  and  be  mentioned  in  a  book  marked. 
'  A* " — that  is  to  say,  all  the  sums  which  he  has 
advanced  or  intencfs  to  advance  will  appear  in 
that  book.   That  is  the  way  in  which  it  is  pat  by 
those  who  contend  that  the  meaning  of  the  cUtuse 
is  that  all  advances  made  heretofore  or  hereafter 
are  to  be  taken  into  account,  whether  they  appear 
in  the  book  or  not.   The  words  "and  all,  if  I 
am  to  refer  to  what  conveyancers  have  done,  is 
considered  to  have  been  an  additional  description 
not  limiting  the  thin^.  But  I  think  that,  although 
I  have  said  that,  it  is  rather  a  refinement  with, 
regard  to  a  will  drawn  in  this  way.   That  does 
not  satisfy  me  that  he  meant,  "  I  intend  to  pub 
down  every  advance,"  because  the  testator  says- 
certaia  soms  of  money  are  to  be  advanced.  It 
would  be  quite  consistent  with  the  reading  of  the 
recital  to  say,  "  I  may  put  down  some  and  may 
not  put  down  others.     But,  perhaps,  on  toe 
better  construction  of  the  two  it  would  read  thm*. 
"  As  I  have  put  down  and  intend  to  put  down  all 
my  advances."   Then  the  testator  goes  on  to  the 
part  of  the  will  which  is  operative,  and  if  I  find 
this  part  which  I  am  about  to  read  clear,  I  cannot 
allow  it  to  be  controlled  by  the  recitals.  The 
will  I  must  read,  like  other  instruments,  as  a 
whole.    I  am  not  myself  disposed  to  apply  too 
strictly  any  rule  more  or  less  severe  such  as  the 
one  I  have  just  referred  to.    But  still,  if  the 
operative  part  of  the  will  is  clear,  it  cannot  be 
controlled  by  a  recital  which  is  ambiguous.  An 
ambiguous  operative  part  may  be,  it  is  said,  con- 
troUra  by  a  clear  recital.    It  would  be  a  wrong 
(^anon  of  constraction  to  make  that  which  is  not 
clear  decide  the  meanina  of  that  which  is  clear. 
Then  the  will  continues  tnns :  "  Now  I  do  hereby 
will  and  declare  that  every  sum  of  money  appear- 
ing or  meiitioned  in  such  book  to  have  been  so 
advanced  for  or  paid  on  account  of  any  child  shall 
be  taken  in  or  towarda  satiafaction  of  toe  provision, 
intended  to  be  made  by  this  my  will  for  snch  child» 
or  his  or  her  children  (as  the  case  may  be),  and. 
shall  bo  brought  into  hotchpot  and  accounted  for 
by  such  child,  or  his  or  her  children  accordingly^ 
after  the  decease  of  the  said  Mary  Ann  mr  wife." 
Notwithstanding  the  argument  I  have  neard  I 
am  unable  to  adopt  the  construction  that  is 
argued  for  so  strongly  on  behalf  of  the  plaintiff, 
viz.,  that  that  clause  is  simply  a  direction  that 
the  children  are  to  bring  in  account  all  advances 
made.  I  cannot,  with  any  semblance  of  observance 
of  any  rule  of  grammar,  or  even  I  may  say  any 
rule  of  good  sense,  throw  the  words  "  appearing 
or  mentioned  in  such  book  to  have  been  so 
advanced"  mto  a  parenthesis.   The  ingenuity  of 
counsel  was  expended  upon  thatj^^^^^^^ 
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think  expended  in  vain.  I  think  what  the  testator 
has  done  is  to  say  clearly  that  those  snms  appear- 
ing in  the  book  he  refers  to  are  to  be  taken  into 
account.  Gonseqnently,  that  is  not  a  general 
direction  to  bring  into  account  all  sums  of  money 
before  advanced  or  after  advanced.  The  case  of 
Whateley  v.  Spooner  (3  K.  &  J.  642)  has  been 
referred  to.  All  I  say  with  regard  to  that  case 
is,  that  I  am  not  concerned  to  say  whether  it  was 
well  decided  or  not.  Plainly  on  that  will  it  was 
possible  to  read  the  words,  "  as  will  appear  in  my 
writing,"  in  a  parenthesis,  so  as  to  bring  the  case 
within  the  orainaTy  proposition  which  I  men- 
tioned  some  time  ago.  Gnumnaticall^  it  might 
hare  been  said  that  the  proper  relatiTe  of  the 
"  as  will  appear  *'  was  the  term  "  sach,"  so  that  it 
ought  to  nave  been  read,  "  Every  snch  sum  of 
money  as  will  appear."  But  in  that  case  the 
"Vice-Chaucellor  rejected  that  construction,  and 
&dd  the  right  reading  was,  "Every  such  sum  of 
money  which  I  have  advanced."  It  is  not  excel- 
lent grammar,  but  it  is  grammar  not  unknown. 
The  word  "such"  or  the  word  "which"  is  not 
good  or  perfect;  but  still  it  seems  to  me, 
with  regard  to  that,  to  fall  within  the  rule 
Mala  grammatica  non  vitiat  chartam.  That 
being,  in  my  opinion,  the  true  construction 
of  the  claose,  I  have  here  an  intention  on  the 
part  of  the  testator  that  the  sums  mentioned  in 
the  book  as  already  advanced  shall  be  taken  into 
acramnt.  What  I  have  already  said  would  apply 
to  the  past,  bo  far  as  the  book  was  a  document  in 
existence  at  the  time,  and  the  burning  was  the 
revocation.  Bnt  then  the  testator  has  gone  on 
to  refer  to  such  sums  as  he  shall  thereafter  write 
in  the  book.  In  regard  to  that  provision  the 
Wills  Act  1837  steps  in  and  declares  that  it  is  void. 
Bnt  I  have  got  the  clause  there,  and  I  have  got 
a  clanse  which  shows  conclusively,  to  my  mind, 
that  the  testator  meant  the  previous  advances  to 
be  taken  into  account.  It  would,  to  my  mind,  be 
reducing  this  will  to  something  approaching 
great  ininstice  towards  his  family  if  I  decided 
that  the  large  sum  of  13,0001.  which  was  advanced 
before  the  date  of  the  will  was  not  to  be  brought 
into  account,  and  that  the  IS.OOOi.  or  IG.OOOi. 
snbseqnent^  advanced  onght  to  be  brought  into 
account.  It  would  be  unjust,  seeing  that  the 
testator's  notion,  when  he  wrote  this  clause,  was 
to  secure  equality  between  his  children  by  bring- 
ing advances  into  account  for  the  purpose  of 
equalising  them,  and  seeing  that  when  he 
destroyed  that  book  he  destroyed  so  much 
of  the  will  as  was  to  be  found  in  the  book 
and  revoked  it  with  regard  to  the  past,  and 
seeing  that,  with  regard  to  the  fatnre,  the 
law  would  not  have  allowed  the  book  to  be 
referred  to.  There  probably  were  entries  in  the 
book  subsequently,  but  they  could  not  be  looked 
at.  Then,  did  the  testator  mean  advances  not  in 
the  book  to  be  brought  into  account  ?  I  answer, 
certainly  not-  Bnt,  then,  because  the  law  would 
not  have  allowed  the  subsequent  entries  to  be 
trmted  as  part  of  his  will,  is  it  risht  to  hold, 
having  remrd  to  the  clause  that  is  there,  that  he 
intended  the  snhBequent  advances,  without  their 
being  entered  in  the  book,  to  be  brought  into 
arount  P  It  appears  to  me  not.  I  do  not  think 
I  am  driven  by  any  proposition  of  law  in  regard 
to  the  Wills  Act  1837  to  come  to  such  a  conclu- 
y  sion.  I  have  got  the  esepreaio  unius,  and  I  think 
^  that  that  is  the  OKlusio  alteriut ;  that  is  to  sayj 


the  testator  meant  to  exclude  the  general 
doctrine  in  regard  to  advancements  from  this 
will.  It  was  put  this  way  in  the  argument :  The 
clause,  it  was  said,  must  be  looked  at  now  as  if 
it  were  struck  out  of  the  will,  and  then  the  law 
is  that  the  prior  advances  cannot  be  brought 
into  account,  but  the  subsequent  advances  can ; 
and  that  that  is  the  measnre  which  ought  to  be 
applied  to  this  will.  But  I  think  this  will  has 
something  to  show,  and  sufficient  to  show,  and 
something  not  struck  out  of  the  will  sufficient  to 
show,  that  that  was  not  the  testator's  intenticm. 
I  think  that  his  intention  was  that  the  8abse> 
quent  advances  mentioned  in  the  bode  should  be 
brought  into  account.  I  think  that,  having 
ascertained  that  intention,  I  am  in  no  eenae 
altering  his  will,  but  I  am  adopting  the  right 
conclusion  which  should  be  applied  in  cases  of 
this  kind  when  I  say  that  the  meaning  is  that 
those  advances  subsequently  made,  and  those 
only  which  appear  in  the  book,  shall  be  charged 
against  his  chndren.  That  is  the  view  I  take, 
and  it  is,  as  I  say,  founded  more  or  less  on  the 
maxim  which  I  have  mentioned,  and  which  is 
neither  better  nor  worse  for  being  in  Latin.  That 
settles  the  whole  matter.  The  summons  only 
puts  two  questions,  and  the  first  is,  whether  any 
and  which  of  the  sums  advanced  are  to  be 
bronght  into  hotchpot.  i/Ly  answer  to  that  is, 
*'  Kone."  The  second  question  is,  whether  the 
two  bond  debts  of  20001.  and  lOOOf.  respectively 
were  released  hy  the  testatOT.  My  answ»  to 
that  is. "  Yes."  "  Beleased"  is  the  word  nacd  in 
the  summons ;  but  I  do  not  know  whether  that 
is  the  right  term.  The  bonds  were  destroyed, 
and  they  could  not  have  been  sued  upon.  Of 
course  they  were  not  actually  released ;  but  it 
was  equivalent  to  a  release,  even  if  it  was  not  a 
formal  release.  "No  longer  in  force"  would,  I 
think,  be  a  better  phrase.  Then  as  to  the 
costs,  they  will  come  ont  of  the  estate,  and  I 
will  allow  them  to  be  as  between  solicitor  and 
client. 

Solicitors:  Clarke,  Woodcock,  and  Bylaad; 
Peacock  and  Ooddard,  agents  for  Frank  S. 
Tanner,  Wimborne  Minster ;  Il^fes  and  Co, 
agents  for  Freeton  and  Son,  Norwich ;  Tompton^ 
Pickering,  and  Co.;  Aldridge,  Thorn, aad  Morri$, 
agents  for  Francis  Barnard  Jennmgt^  Ipswich; 
W.  and  J.  Flotoer  and  A'tuaey. 


F^.  8  (UuZ  9. 

(Before  Chitty,  J.) 

Beddinston  v.  Atlkk.  (o) 

Easement — Implied  prant —  Vendor  —  EquitahU 
oumer — Conveyancing  and  Law  of  Pnmerif 
Act  1881  (44  4-  45  Viet,  c  41). «.  6,  tub-aeeU.  %  I 

The  oumer  iff  turn  pieces  of  land,  on  one  of  wAiel 
come  hotues  had  recently  been  erected  amtainiltf 
leindows  overlooking  the  other  piece  of  la»d 
{wMch  was  vacant),  contracted  to  sell  the  raeiaU 
pieee  to  ike  defendoMt  vnihotii  reserving  any 
rights  as  to  light  coming  to  the  wmdowa  cf  the 
adjacent  lurnses.  He  subsequently  sold  tkt 
houses  to  ihe  plaintiff.  The  sale  to  the  plaintif 
was  completed  by  eonteyanee  prior  in  date  to 
(hatof  thepiece  oflandio  ihed^endant.  Tht 
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fXaitU^  eotUmded  that  by  virtue  of  &w  eowvey- 
aaee  he  wu  entitled  to  a  right  of  Ught  over 
the  vaeant  land  at  agaiiut  f&e  a^enaemt. 
Held,  thai,  om  at  (he  date  cf  the  cowMyaiiM  to  <^ 
flaiatiff  ^vendor vKie net iKeegm&Ue owner  of 
the  vacant  land,  lehich  Ju  had  eontraeted  to  eaU  to 
ike  defendant,  no  grant  of  Ught  by  him  would  be 
impUed ;  and  that,  thertfore,  the  maseim  thai  '*  a 
grantor  cannot  derogate  from  hie  own  grant  **  did 
not  a^ly. 

At  and  preriooBlyto  the  dates  of  the  indentures 
of  lease  and  conv^ance  hereinafter  mentioned, 
James  Whi taker  was  the  owner  in  fee  simple  in 
poesession  of  a  piece  of  luid  situate  at  Shepherd's 
Bush,  in  the  coonty  of  Middlesex,  on  the  north- 
east side  of  the  Uzbridge-road,  with  the  two 
houses  and  premises  erected  thereon.  The  two 
houses  and  premises  had  been  built  in  the  early 
part  of  18sl,  and  were  then  known  as  Kos.  12 
and  13,  Poplar  -  terrace,  but  were  afterwards 
known  as  Hos.  200  and  202,  Uzbridge-road.  James 
Whitaker  was  also  owner  in  fee  simple  in  posses- 
sion of  the  passage  at  the  rear  of  the  two  iionses 
and  premiijeH,  and  alpo  of  another  piece  of  land 
which  abutted  on  the  north-east  or  rear  of  snoh 
passage,  but  subject  as  to  all  the  said  premises 
to  a  legal  mortgage  in  fee  simple  which  was  then 
vested  in  Jobn  Burton,  John  William  Burton, 
and  Henry  Burton. 

On  the  2&th  Aug.  1881  James  Whitaker 
demised  the  messuage  and  premises  then  known 
as  Na  12,  Foplar-terrace,  but  afterwards  known 
as  No.  200,  Uzbridge-road,  to  one  HEUtshom  for 
a  term  of  twenty-one  years  from  the  29th  S^. 
1881,  and  on  the  Idth  Sept.  1881  he  demised  the 
messuage  and  premises  then  known  as  No.  IS, 
Poplar-terrace,  bnt  afterwards  known  as  No.  202, 
Tlxoridge-road,  to  the  plaintiff  Edgar  Bellinger 
for  a  like  term  of  twenty-one  years. 

On  the  19th  Jan.  1882  James  Whitaker  agreed 
to  sell  to  one  David  Lionel  Beddington  the  two 
messuages  and  premises  Nos.  2U0  and  202, 
TTxbridge-road,  and  also  the  two  adjoining 
messuages  and  premises  Nos.  196  and  198, 
Uzbridge-road,  and  in  pursuance  of  an  arrange- 
ment come  to  between  David  Lionel  Beddington 
and  the  plaintiff  Henry  Edward  Beddington, 
James  Wbitakerand  his  mortgagees,  by  an  inden- 
tnre,  dated  the  17th  Feb.  1882,  and  made  between 
Jobn  Burton,  John  William  Burton,  and  Henry 
B.urton,  of  the  first  part,  James  Whitaker  of  the 
second  part,  and  the  {daintiff  Henry  Edward 
Beddiuf^on  of  the  third  part,  granted  and  con- 
Tcyed  the  first-mentioned  piece  of  land  with  the 
messoages,  and  the  passage  in  rear  thereof,  sub- 
ject to  and  with  tbe  benefit  of  such  rights  of 
vrnyas  therein  motioned,  together  with  the  ways, 
paths,  passages,  lights,  rights,  easements,  and 
appurtenances  to  the  same  nereditaments  or  any 
part  thereof  belonging,  to  the  use  of  the  plaintiff 
Henry  Edward  Beddington  in  fee  simple  dis- 
charged from  the  mortgage,  but  subject  as  to 
tbe  messuage  No.  200,  Uxbndge-road,  to  the  lease 
to  Hartshorn,  dated  tbe  25th  Aug.  1881,  and  as 
to  the  messuage  No.  202,  Uzbridge-road,  to  tbe 
lease  to  the  plaintiff  Edgar  Bellinger,  dated  the 
15th  Sept.  1881. 

On  tbe  Uh.  Jan.  1882  James  Whitaker  had 
agreed  to  sell  to  the  defendant  Richai-d  Atlee 
the  piece  of  freehold  land  situate  at  the  rear 
Nos.  200  and  202,  and  alaa  of  Nos.  196  and  198, 
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Uxbridge-road,  and  by  an  indenture,  dated  the 
2nd  Jtlay  1882,  that  piece  of  land  was  con- 
veyed by  James  Whitaker  to  the  defendant. 

The  piece  of  land  was  separated  from  the  plain- 
tiffs' messuages,  each  of  which  contained  in  the 
rear  three  windows  in  the  basement  and  two 
windows  cm'  the  ^onnd  floor,  by  a  wall  of  three 
feet  in  height,  which  abutted  on  the  passage,  bnt 
was,  both  at  the  date  of  the  lease  to  the  puintiff 
Ed^ar  Bellinger,  and  of  the  conveyance  to  the 
plamtiff  Henty  Edward  BeddingtiHi,  otherwise 
tree  from  bnilmngs,  and  nearly  una  whcAe  of  the 
light  coming  to  the  windows  in  the  basement  and 
ground  floor  of  the  plaintiff's  messuages  came 
to  them  over  the  wall  separating  tbe  passage 
from  the  piece  of  land. 

Tbe  plaintiffs,  by  their  amended  statement  of 
claim,  alleged  that  the  defendant  in  Oct.  188- 
pulled  down  the  wall  which  separated  his  piece  c 
land  from  the  passage,  and  raised  or  rebuilt  th( 
same  to  the  height  of  about  twenty  feet,  and  had 
also  commenced  to  erect  buildings  on  bis  piece  of 
land  close  to  and  immediately  adjoming  the  waO, 
and  along  its  whole  length,  whereby  the  flow  and 
access  of  light  to  the  windows  in  the  basements 
and  ground  floom  of  the  plaintiffs'  messuages 
were,  as  idleged,  materially  interfered  with,  and 
the  value  of  the  premises  thereby  seriously  dimi- 
nished. 

The  plaintiffs  claimed  an  injunction  restraining 
the  defendant  from  erecting  the  new  wfdl  and 
buildings  then  in  conrse  of  erection  1^  him  at 
the  rear  of  the  plaintiffs'  messuages  so  as  to 
prevent  or  obstruct  the  light  from  entering  as  it 
had  hitherto  entered  through  or  into  the  windows 
of  the  plaintiffs*  messuages,  and  from  maintain- 
ing or  permitting  to  remain  such  portion  of  the 
wall  and  buildings  as  already  prevented  or 
obstTmcted  the  entry  or  passage  of  such  light, 
and  they  also  claimed  damages. 

On  the  27th  Nov.  1886  an  iiqnnction  was 
granted  in  the  terms  of  the  claim  until  the  hearing 
of  the  action. 

The  action  now  came  on  for  trial. 

It  appeared  that  the  lease  to  Hartshorn  of  the 
25th  Aug.  1881  had  been  determined,  the  plaintiff 
Henry  Edward  Beddington,  on  the  16tn  Sept. 
1882,  having  brought  an  action  against  Harts- 
horn to  recover  possession,  in  which  action  he  re- 
covered judgment,  and  possession  was  accOTdin^y 
covered. 

Witnesaea  were  examined  in  court,  birt,  belor(> 
the  argument  upon  the  legal  question  wa^ 
commenced,  an  arrangement  was  come  to  vttl> 
regard  to  the  wall  and  buildings  in  rear  of 
No.  202,  Uxbridge-road,  so  that  the  only  ques- 
tion to  be  considered  was  with  regard  to  the 
plaintiff  Henty  Edward  Beddington  s  rights  in 
respect  to  the  flow  of  I^ht  to  No.  ^OO;  Uzhridge- 
road. 

Homer,  Q.C.,  Z>.  L.  Alexander,  and  Raphael  for 
the  plaint&B. — The  conveyance  to  the  plaintiff 
Beddington  was  prior  in  date  to  that  to  the  defen- 
dant. We  submit  that  in  the  conveyance  to  the 
plaintiff  Beddington  there  was,  at  any  rate,  an 
implied  grant  of  light,  and  consequently  that  the 
defendant  has  no  right  to  obstruct  the  plaintiff's 
light.  One  of  the  well-established  principles 
ap]llicable  to  an  implied  grant  is,  that  on  the  grant 
by  the  owner  of  a  tenement  of  part,  thereof,  such 
gnmt  wiU  pass  tothe^^f^|h9@^t^B 
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and  apparent  easements  whbfa  are  necessary 
lo  the  reasonable  enjciyinent  of  the  property 
granted: 

Whsgldonr.Summ,  41  L.  T.  Bsp.  N.  8.8aTi  12 

Ch.  DiT.  31 J 
PaJmer  t.  Fletcher,  1  Ler,  122. 

Priority  in  the  dates  of  the  conTerances  to  the 
plaintis  Beddington  and  to  the  Pendant  is  a 
material  point  for  onuideration : 

8viana>onugh  r.  Coventry,  9  Bing.  905. 
In  that  case  Tindal,  C.J.  (at  p.  309)  said:  "It 
is  well  established  by  the  decided  cases  that 
■where  the  same  person  possesses  a  house  haring 
the  actual  use  and  enjc^ment  of  certain  lights 
and  also  possesses  the  adjoining  land  and  sella 
the  house  to  another  person,  although  the  lights 
be  new,  he  cannot,  nor  can  anyone  who  claims 
under  kim,  build  upon  the  adjoining  land  so  as  to 
obstruct  or  interrupt  the  enjoyment  of  these  lights. 
The  principle  is  laid  down  by  Twisden  and 
Wyndham,  JJ.  in  the  case  of  Palmer  t.  Fletcher 
(uoi  tup.)  that  no  man  shall  derogate  from  his 
own  grant."  Another  case  very  much  to  the 
same  effect  is  Compton  v.  Bieharda  (1  Price,  27j. 
Where  the  owner  ox  a  dw^ling-honse  and  adjoin* 
ing  land  sold  the  house  to  one  person  and  the 
land  to  anoOier  nnder  contemporaneons  oonvey* 
ancesp  it  was  held  thait  iba  purchaser  of  the  Israd 
was  not  entitled  to  build  thereon  so  as  to  obstruct 
the  light  ooming  to  the  house : 

AtUn  T.  taifior,  16  Cfa.  Dir.  855. 

on  the  point  Of  the  implied  grant  in  the  con- 
Toyance,  the  court  should  be  against  the  plaintiff 
Beadingtoii,  at  any  rate  he  has  an  absolute 
grant  of  the  right  for  the  residue  of  the  term  of 
twenty-one  years  granted  to  Hartshorn  by  the 
lease  from  Whitaker  of  the  25th  Auff.  1881.  The 
right  to  the  light  was  not  terminated  by  the  for- 
feiture of  the  lease : 

Runell  T.  WaOa,  53  L  T.  Bsp.  N.  S.  BK  ;  10  App. 

Cu.  590. 

They  referred  also  to 

AUen  T.  Sedtbam,  41  L.  T.  B«p.  N.  S.  260 ;  11  Ch. 
DiT.  *M. 

Sir  Arthur  Wat€on  and  Frederic  Thompton  for 
the  defendant.  —  Admitting  that  the  plaintiff 
Beddington's  conveyance  was  prior  in  date  to 
that  of  the  defendant,  yet  bis  contract  was  earlier 
than  the  plaintiff  Beddington's,  being  dated  the 
4th  Jan.  1882,  whereas  the  plaintiff  Beddington's 
was  not  nntil  the  Idth  Jan.  1882.  The  contract 
with  the  defenduit  was  a  Talid  contract,  and  from 
the  <bite  thereof  the  Tendor  WhitiUcer  was  a 
trustee  of  the  property  for  the  defendant.  As  the 
pnit^haser,  the  mfendant  was  the  real  beneficial 
owner  of  the  property  in  the  eye  of  a  court  <^ 
equity,  and  the  vendor  was  not  a  mere  dormant 
tnistee,  btlt  a  trustee  having  a  personal  and 
substantial  interest  in  the  property.  The  rela- 
tion of  trustee  and  eeetui  que  trust  was  estab- 
lished, subject,  however,  to  the  paramount  right 
of  the  trustee  as  vendor  to  protect  his  own 
interest : 

8hav)  T.  S^er,  27  L.  T.  B«p.  N.  S.  281 ;  L.  Bep.  5 
E.  &  I.  App.  321,  SS8. 

There  was  no  express  grant  of  rieht  of  light 
inserted  in  the  couveyauce  to  the  plaintiff  Bed- 
dington. It  contains  only  the  usual  general 
words.  No  stipulation  was  made  for  any  grant 
<^  ri^ht  of  light  over  the  adjoining  land.  Con- 
Atrnmg  general  words  in  a  grant,  they  must  be 
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restricted  to  what  the  granttnr  had  power  to  grant 
at  the  date  of  the  grant : 

Booft  T.  Alcoek,  29  L.  T.  Bap.  N.  B.  231 ;  L  Bap.  8 
Oh.  App.  663. 

In  the  absence  of  express  reservation,  there  is  no 
implied  reservation  to  the  gruitor : 

Bwawtumugh  v.  Coventry  (uM  wp.). 
In  this  case  no  implication  arises  upen  the  deed 
itself,  as  the  deed  is  a  simple  conveyance.  In  the 
case  of  Bwcmehorough  v.  Coventry  («M  ngv.)* 
and  (dso  in  Compton  t.  £teA<mIs  ««p.),  it 
was  possiUe  for  the  oonrts  to  gather  fxam.  tin 
deeds  and  the  agreements  between  the  partin 
what  was  their  intention.  From  tihe  eironni- 
stances  of  the  title  and  the  construction  cl 
the  instruments  before  them,  the  courts  were  in 
a  position  to  decide  that  there  was  enough  to 
bring  in  the  implication.  In  the  present  case,  at 
the  date  of  the  conveyance  to  the  plaintiff  Bed- 
dington, the  vendor  was  seised  in  fee  of  the 
houses  for  his  own  benefit,  and  also  was  seised  in 
fee  of  the  adjoining  land  as  trustee  for  the  defen- 
dant. Can  it  be  said  that  the  conveyance  to  the 
plaintiff  Beddington  contains  an  implied  grutt 
mjuriously  affecting  the  land  of  which  be  is  a 
trustee  f  If  so,  then  he  is  committing  a  wrong, 
and  is  giving  away  in  substance  the  defendants 
property  and  rendering  himself  liable  to  die 
oefoidsfLt  as  his  eetfut  qyx  (rust.  The  conv^- 
anoe  to  the  plahitiff  Beddington  does  not,  wa 
submit,  show  any  intention  to  create  such  a  right. 
With  regard  to  the  contention  that  the  plaintiff 
Beddington  has,  at  all  events  imder  the  lease  hx 
twenty-one  years  to  Hartshorn  of  the  25th  Aug. 
1881,  an  implied  grant  of  right  of  light  for  the 
whole  of  that  term,  we  say  that  the  house  wis 
demised  for  a  term  determinable,  and  that,  as  the 
lease  contained  a  condition  of  re-entry  and  the 
landlord  re-entered,  that  determined  the  lease.  It 
would  be  absurd  to  say  that  the  implied  grant 
was  for  a  longer  term  than  the  actual  grant,  and 
was  not  determinable  under  the  condition,  but 
was  for  a  term  absolute  of  twenty-one  years.  They 
referred  also  to 

Biffbyv.  Bennett,  48  L.  T.  Bep.  N.  S.  47;  21  Ck 

Cioke  TvoDlitUeteB,  tf,  a. 
Bomer  in  reply. — Sub-aect.  2  of  sect.  6  of  the 
Conveyancing  and  Law  of  Pnnwrty  Act  1881, 
enacts  that  a  conv^yanoe  of  land  having  booaaa 
on  it  shall  be  deemed  to  include,  among  other 
things,  all  rights  appertaining  to  the  land  or 
houses,  or  at  the  time  of  conveyance  demised, 
occupied,  or  enjoyed  with  the  land  or  houses 
conveyed.  As  in  the  present  case  the  rifcht  of 
light  was  actually  enjoyed  with  the  house  at  the 
time  of  the  conveyance,  the  plaintiff  Beddington 
claims  an  express  grant  of  sudi  right  <if  light  to 
him.    He  referred  also  to 

Re  NftrthumberUmd  AvMiM  floM  Oompanv  Limitei, 
54  L.  T.  Bep.  N.  S.  W,  777  ;  88  Ch.  Div.'lS. 

CHrrTY,  J.— The  (question  for  decision  is  that 
relating  to  the  plaintiff  Beddington's  claim  to 
light  in  respect  of  the  house  No.  200,  Uzbndge* 
rmd,  of  which  he  is  the  owoer  in  fee  simple, 
subject  to  a  temmcy  which  he  has  created  since 
the  action  was  commenced.  The  plaiatiff  dainu 
the  right  on  three  grounds.  First,  by  implied 
grant  under  his  conveyance ;  secondly,  by  inqilied 
grant,  at  least  for  a  term  of  years,  by ^irtu 
the  lease  granted  fiffniT^T^g^sri 
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1881 ;  and  thirdly,  hj  expreea  grant  in  his  con- 
■npaice.  The  point  of  expresa  g^ant  was  not 
nued  until  the  reply,  bnt  it  is  fairly  raised,  and 
u  before  the  conrt,  and  Sir  Arthar  Watson  has 
beeai-heRrd  tritix  regurd  to  the  point  raised  after 
his  ailment  had  been  concluded.  The  question 
of  enresB  grant  Tronld  naturally  oorae  first,  bnt 
it  will  be  conrenient  to  deal  with  the  qoestions 
in  the  order  in  which  they  were  argued.  Now, 
the  plaintiff  and  the  defendant  claim  under  the 
same  person,  one  Whitaker,  who  bought  the  pro- 
perty— ^that  is  to  say,  the  alleged  dominant  uid 
the  alleged  servient  tenement — sometime  in  1880. 
In  that  year,  the  day  after  the  conveyance  was 
made  to  him,  he  mortgaged  the  property.  The 
l^al  estate  passed  nnder  the  mortgage,  and  was 
outstanding  until  it  was  got  in,  as  I  shall 
presently  mention.  At  the  commencement  of  the 
tnuisactibns,  therefore,  which  I  am  now  about  to 
mention,  Whitaker  had  an  equitable  estate  in  the 
land  only,  thought  of  course,  he  had  the  right  to 
acqaire  the  le^  estate  on  the  payinent  of  the 
mortgage  debt.  The  first  fact  to  be  mentioned 
is  that  the  house  in  question  was  built  before  the 
25th  Aug.  1881;  and  on  that  day  Whitaker 
demised  by  deed  for  a  term  of  years  that  house 
to  Hartshorn.  At  that  time  Whitaker  had,  upon 
the  statement  I  have  already  made,  an  equitable 
interest  in  the  adjoining  land,  and  for  the  con- 
venient enjoyment  of  the  noase  so  demised  access 
of  light  over  this  adjoining  land  was  requisite. 
I  am  satisfied  that  in  these  circumstances  equity 
wonld  follow  the  law.  The  law  is  simply  this : 
Where  a  man  is  the  owner  of  a  house,  and  the 
owner  also  of  an  adjoining  field,  and  he  grants 
the  house,  he  grants  by  implication  a  right  of 
light  over  the  adjoining  field,  so  far  as  is  necessary 
for  the  proper  enjoyment  of  the  house.  It  is  quite 
immaterial  that  the  deed  should  mention  lights  in 
general  terms,  or  should  omit  them,  because  the 
reasoning  upon  which  this  doctrine  of  law  is 
founded  is  simple.  It  is  a  grant  of  a  house,  and 
it  is  not  a  grant  of  a  hole  made  of  bricks  and 
mortar;  it  is  a  grant  of  a  thing  lighted  by 
windows.  Consequently,  on  the  demise  to  Harts- 
horn, he  obtainea,  for  his  term,  the  right  to 
light  as  against  his  landlord  who  was  the  owner 
in  equity  of  the  adjoining  land.  I  am  satisfied, 
as  I  have  said,  that,  although  the  title  here  is 
altogether  equitable,  equity  would  follow  the  law. 
I  am  not  forgetting  that  at  law,  as  between  the 
landlord  and  the  tenant,  by  virtue  of  the  doctrine 
of  estoppel,  a  term  passed  to  the  tenant,  and  a 
reversion  capable  of  being  assigned.  It  has  been 
decided,  and  it  is  not  necessary  to  cite  the  cases 
on  that  ^int,  that  there  woald  he  a  legal  tenancy, 
thoogh  it  aroee  oat  of  an  equitable  title  in  the 
landlord.  That  is  founded  upon  the  special  law 
of  landlord  and  tenant,  which  preclades  the  tenant 
from  dispnting  his  landlord's  right  to  make  the 
demise.  Of  course,  the  tenant  in  such  a  case  is 
liable  to  be  ejected  by  the  person  in  whom  the 
legal  estate  is  vested,  and  in  the  case  before  me 
Hartshorn  was  liable  to  be  ejected  bv  Wbitaker's 
mortoageea,  who  were  not  parties  to  the  lease.  So 
£ar,tne  case  is  free  of  doubt.  What  happened  after- 
wards was  this  :  Hartshorn's  lease  haa  been  deter* 
mined  by  the  plaintiff,  who  subseqoentlv  acquired 
the  reversion.  I  am  dealing  with  tnese  facts 
miite  distinctly,  because  it  is  a  distinct  bead  of 
claim  on  the  part  of  the  plaintiff.  On  the  16th 
S^t.  IBSSi  the  plaintiff  Inonghtan  actim  against  i 
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Hartshorn  to  recover  possession  of  the  property 
included  in  the  lease.  He  recovered  judgment, 
and  on  that  judgment  possession  was  dehvered. 
The  plaintiff  now  contends  that  the  implied  gnuit 
by  way  of  demise  of  the  aooess  of  light  over  the 
adjoining  tenement  was  an  absolute  grant  for  tiie 
term  of  twenty*  me  years,  being  the  term  for 
which  the  house  was  demised  to  Hartshorn.  It 
appears  to  me  that  that  oontention  is  erroneoas  in 

Somt  of  law.  The  house  was  demised  for  a  term 
eterminable.  There  was  a  condition  of  re-entry, 
and  the  right  to  re-enter  under  the  conditions 
having  arisen,  and  the  landlord  having  re-entered, 
the  lease  was  duly  determined.  It  is,  to  my 
mind,  a  singular  proposition  to  say  that  the 
implied  grant  was  for  any  longer  or  other  term 
than  the  term  actually  granted ;  that  is  to  say, 
that  it  was  not  for  a  term  determinable  under 
the  condition,  but  was  for  a  term  absolute  of 
twentj-oue  years.  Dealing  with  the  point  on 
principle,  I  cannot  conceive  how  it  is  possible  to 
maintain  such  a  proposition.  I  think  that  that 
lease  was  wholly  determined,  both  as  to  the  bouse 
comprised  in  it,  and  as  to  the  right  of  light 
which  had  no  separate  existence.  According  to 
the  plaintiffs  contention,  the  right  to  light  con- 
tinued to  exist  as  a  sort  of  right  in  the  gross.  It 
was  said  that  there  were  some  observations  of 
Lord  Selborne  in  his  speech  in  the  House  of 
Lords,  in  the  case  of  iCuMeU  v.  WcUis  (53  L.  T. 
Eep.  N.  S.  876;  10  App.  Cas.  690),  which  showed 
that  the  forfeiture  of  this  lease  in  the  manner  I 
have  mentioned  would  not  determine  the  right 
to  the  light.  Lord  Selbome's  observations  had 
reference  to  the  very  special  circumstances  of  that 
case,  and  he  did  not  intend  to  lay  down  any  Huch 
general  rule  as  the  plaintiff  contends.  For  these 
reasons  I  hold  that  the  plaintiff  cannot  succeed 
by  virtue  of  the  Impliea  but  limited  grant  of 
light  contained  in  the  lease  of  the  2dth  Sept.  1881. 
I  come  now  to  the  question  of  the  implied  grant 
by  virtue  of  the  conveyance  to  the  plaintiff,  and 
no  doubt  this  question  presents  some  difficulties, 
I  will  state  the  facts  a  little  more  iu  detail.  The 
defendant  entered  into  a  contract  with  Whitaker 
on  the  4th  Jan.  1882  for  the  purchase  of  the  plot 
of  ground  which  is  the  alleged  servient  tenement. 
That  agreement  was  In  writing.  A  part  of  the 
purchase  money  was  paid  at  the  time,  and,  under 
this  contract,  the  defendant  was  entitled  to  have 
conveyed  to  him  the  property  free  of  incum- 
brances. This  contract  with  the  defendant  was 
a^rwards  carried  into  execution,  and  a  convey- 
ance  was  subsequently  executed.  It  is  admitted 
that  the  conveyance  executed  was  in  performance 
of  this  contract.  The  effect  of  this  contract  on 
the  land  oamprlsed  in  it  is  clear.  I  prefer  to 
read  the  words  of  Lord  CWns  in  the  well-known 
case  of  Shaw  v.  Foster  (27  L.  T.  Rep.  N.  S.  281 ; 
L.  Bep.  5  E.  &  I.  App.  S21,  338)  rather  than 
state  it  in  my  own  language.  *'  Under  these  cir- 
cumstances I  apprehend,"  says  Lord  Caims, 
"  there  cannot  be  the  slightest  doubt  of  the  rela- 
tion subsisting,  in  the  eye  of  a  court  of  equity, 
between  the  vendor  and  purchaser.  The  vendor 
was  a  trustee  of  the  propertv  for  the  purchaser ; 
the  purchaser  was  the  real  beneficial  owner  in 
the  eyeof  aconrt  of  equity  of  the  property  subject 
only  to  this  observation,  that  the  vendor,  whom  I 
have  called  the  trustee,  was  not  a  mere  dormant 
trustee ;  he  was  a  trustee  having^  personal  and 
,  snbstantial  interest  i^iJit^ePE^feOegte  ^ 
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protect  that  interest,  and  an.  active  right  to 
assert  that  interest  if  anything  should  be  done 
in  derogation  of  it.  The  relation,  therefore,  of 
tmstee  and  eettui  gue  inut  snbsiBted,  but  sab* 
sisted  snbiect  to  tne  paramoant  right  of  the 
vendor  and  trustee  to  protect  his  own  interest  as 
vendor  of  theproperty."  In  another  well-known 
case  in  the  Hcnse  of  Lords  of  Rote  v.  Watson 
(10  B.  L.  Cas.  672)  Lord  Westbury  explained  how 
the  payment  of  the  purchase  money  transferred 
the  proportionate  part  of  the  interest  in  the  land 
equitably  to  the  purchaser.  The  contract  in  the 
present  case  was,  as  I  have  said,  duly  performed. 
On  the  face  of  the  contract,  no  objection  could 
have  been  raised.  It  was  a  binding  contract 
binding  the  land,  and  gave  the  defendant;  Atlee 
an  equitable  title  commencing  from  that  day. 
The  conveyance  to  the  defendant  was  made  on 
the  2nd  May  1882.  That  is  his  title.  The  mort- 
gagees joined  in  the  conveyance  to  him.  The 
mortgagees  had  been  paid  oS  in  the  month  of 
Haroh  previously.  There  is  another  right  that  I 
have  not  yet  mentioned,  and  which  accrued  to  the 
defendant  under  his  contract  to  purchase.  He 
was  entitled  to  require  the  mortgagor  to  pay  off 
the  mortgage  debt  so  as  to  enable  the  purchaser 
to  get  in,  as  he  in  fact  did  get  in,  the  legal  estate 
in  possession  free  from  incumbrancer.  I  go  now 
to  the  title  of  the  alleged  dominant  tenement — 
that  is  to  aay,  the  title  to  the  house.  There  were 
negotiations  on  the  part  of  the  plaintiff  Bed- 
dington,  or  his  a^nt,  which  commenced  on  the 
4th  Jan.  1882,  if  not  at  some  period  before 
that.  Bat  I  am  satisfied  that  there  was  no 
contract  on  ^the  part  of  Beddington  to  buy 
the  house  nntil  the  formiJ  contract  of  tiie 
19th  Jan.  1882  was  signed.  Mr.  Bomer,  who  was 
not  disposed  in  this  case  to  give  up  any  point, 
did  give  that  point  up  in  the  course  of  the  argu- 
ment. There  was  a  question  raised  by  him  as 
to  whether  the  letters  did  not  constitute  some 
binding  agreement ;  bnt,  on  consideration,  Mr. 
Bomer  advisedly  gave  it  up,  and  I  am  not  called 
upon  to  give  any  judgment  upon  it.  I  mention 
this  lest  there  should  be  any  misapprehension 
anywhere  else.  The  result,  then,  is  that,  so  far 
cs  the  titles  depend  upon  the  contracts,  the 
plaintiffs  title  to  the  house  is  a  title  subsequent 
to  the  defendant's,  the  dates  being,  as  I  nave 
already  stated,  thus :  4th  Jan.  1882,  defendant's 
contract ;  and  19th  Jan.  1882,  plaintiffs  contract. 
Then,  when  it  comes  to  the  conveyances,  the 
position  of  the  parties  is  inverted,  imd  the  plain* 
tiff,  who  had  tne  second  contract,  obtained  the 
first  conveyance.  The  conveyance  to  the  pUintiff 
was  dated  the  17th  Feb.  1882,  and  in  that  oon- 
Toyance  the  mortgagees  joined.  The  conveyance 
states  the  facts  accurately.  The  sale  was  by 
Whitaker,  the  mortgagees  joining  merely  for  the 
purpose  of  giving  effect  to  bis  contract  by  con- 
veying the  legal  estate  in  the  house  in  qneation, 
with  others,  to  the  plaintiff  Beddington.  The 
deed  describes  the  parcels,  and  refers  to  a  plan ; 
but  neither  in  the  parcels,  nor  in  the  plan,  nor  in 
any  part  of  the  deed,  is  any  mention  made  of 
the  ownership  or  occupation  of  the  adjoining 
land.  The  deed  is  silent  in  every  part  of  it  with 
reference  to  any  interest  Whitaker  or  his  mort- 
gagees had  in  the  alle^d  servient  tenement  in 
this  case.  The  deed  contains — subject  to  a  ques* 
tion  I  shall  afterwards  have  to  nmsider — no 
expTSBS  grant  of  lights.    It  does  contain,  how- 
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ever,  the  words  which  were  lueless,  "  together 
with  lights  and  appnrtenanoeB  to  the  heredita- 
ments, or  any  part  thareof,  belonging  or  apper- 
taining."  Those  words,  of  coarse,  standing  by 
themselves,  were  qtute  onnecessaiT.  betauue 
everything  that  "waa  appurtenant  woold  pass,  and 
anytning  that  was  not  appartmant — that  is  to 
say,  not  appurtenant  in  law,  or  not  alrea^ 
annexed  in  law,  to  the  house — would  not  be 
comprised  in  those  words.  It  is  quite  plain  mi 
the  facts  that  the  plaintiff  Beddington  did  not  in 
his  contract  or  otherwise  stipulate  expressly  for 
any  grant  of  light  over  the  adjoining  land, 
although  undoubtedly  he  bought  the  hoase  in  the 
condition  in  which  it  was.  I  now  go  to  the  ques- 
tion, which  has  been  so  much  argned,  as  to  the 
grant  to  be  applied  on  the  conveyance.  The  fizib 
observation  I  make  is  this ;  On  reading  the  oan- 
veyance,  no  implication  whatever  uiaes.  It  ia  not 
like  the  case  of  an  implied  grant  when,  vpan  read- 
ing the  instrument,  yon  say  the  terms  employed 
mean  so  and  so ;  and  it  is  necessary,  in  order  to 

five  effect  to  the  intention  as  manifested  hy  the 
eed,  to  imply  something  which  is  not  oxpnssed 
in  so  many  words.  In  this  case,  in  order  to 
raise  the  implied  grant,  it  is  necessary  to  lode 
outside  the  deed  of  conveyance,  and  to  consider 
the  surrounding  circumstances.  That  obeervation 
appears  to  me  to  be  important.  It  is  necessary 
to  make  an  inquiry  in  regard  to  the  adjoining 
land;  that  is  to  sav,  the  alleged  servient  tene- 
ment.  To  make  what  I  have  said  plain,  I  will 

Eut^it  in  this  w^:  If  the  adjoining  land  is  owned 
y  a  stranger,  of  coarse  there  is  no  implied  grant 
Th6  allegation  thSit  there  is  an  implied  grant  orer 
the  adjoining  land  necessarily  involves  an  inves- 
tigation of  tne  circutn  stances,  and  especially 
the  title  to  the  adjoining  land.  As  I  say,  where 
a  stranger  is  the  owner  there  is  no  implicatieii 
whatever.  But  if  the  grantor— I  am  now  taking 
the  simple  case  as  the  best  illustration — ^who  is 
seised  of  the  fee  simple  in  law  of  the  house  is  shown 
by  proper  evidence  to  be  also  seised  in  fee  simple 
of  tne  neld,  then  the  implication  arises,  bat  not  till 
then,  perfectly.  If  it  appears  that  the  grantor 
of  the  house,  seised  in  the  manner  I  hare 
mentioned,  has  a  term,  and  onlj  a  term,  in  the 
adjoining  land,  then  the  implied  grant  would 
be  to  the  extent  of  the  term,  and  not  more.  li 
he  has  got  a  short  and  temporary  interest,  the 
implied  grant  woald  be  only  to  the  extent  of  the 
short  and  temporary  intwest.  That  wppem  to 
me  to  be  a  plain  way  of  reasoning  out  the  case 
according  to  principle.  The  restut  is,  that  tbe 
court  is  necessarily  thrown  upon  an  invwtigatioft 
of  the  title  to  the  adjoining  land.  In  connection 
with  this  point,  I  refer  to  the  case  of  Booth  v. 
AUoek  (29  h.  T.  Bep.  N.  S.  231 ;  L.  Bep.  8  Ch.  A^i. 
663).  which  decides  that  the  general  rule  that  a 
grant  operates  at  law  to  convey  only  what  the 
grantor  has  at  the  time  of  the  grant  applies  to 
implied  grant  as  well  as  to  express  grant;  and 
accordingly  that,  on  the  question  of  an  imfdied 
grant  of  light  over  adjoining  land,  it  is  necessary 
to  ascertain  what  interest  the  grantor  had  in  tbe 
adjoining  land  at  the  time  of  the  grant.  Cases 
have  been  cited  and  commented  upon  with  regaid 
to  the  doctrine  of  implied  grant.  The  maxim 
that  the  erantor  shall  not  derogate  from  his  own 
gruit.  That  is  a  compendious  way  of  stating  this 
head  of  law.  It  embodies  tija  princmle  upon 
which  implied 


BiDDnaioK  «.  ATun. 


June  11.  18B?.] 


THE  LAW,  TIMES. 


[VoL  LVI.,  N.  8.-619 


Cras.  Dir.] 


cues  at  law  before  the  Judicature  Acts,  and  I 
may  say  before  the  Oommon  Law  Procedure  Acts, 
A  court  of  law  did  not  recognise  equitable  titles. 
I  am  speaking  of  a  general  rale,  and  not  of  an 
absolute  rule.   Consequently,  when  tbe  court  was 
asked  to  raise  implication,  the  court  of  law  did 
not,  in  the  cases  which  have  been  referred  to,  go 
into  any  question  of  equitable  title.   However,  in 
the  cases  ot  CompUm  y.  Richards  (1  I^icc,  27)  and 
Swansborough  y.  Goveniry  (9  Bing.  205),  the  court 
appears  to  some  extent  to  have  proceeded  on 
matters  relating  to  the  adjoining  laud  which 
were  outside  the  grant  itself.    In  Bwansborough 
T.  Coventry  («6t  sup.)  the  court  had  before  it  the 
plaintiff's  deed,  which  described  the  dwelling- 
house  conveyed  to  him  as  bounded  on  the  east 
by  a  piece  of  ground  described  in  the  particulars 
of  sale  (which  meant  particulars  of  sale  at 
an   auction)  as  a  pieco  of  freehold  building 
ground  constituting  lot  11  at  the  aforesaid  sale 
purchased  by  John  Coventry.   The  court  put  a 
construction  on  this  description  of  the  adjoining 
land.  I  am  not  called  upon  to  express  any  opinion 
«8  to  the  correctness  of  the  construction  adopted 
bytheconrt.  They  held  that  there  was  an  implied 
ffrant  of  light,  not  extending  to  what  was  required 
for  the  enjoyment  of  the  house,  but  limited  by 
the  description  of  the  adjoining  land  as  building 
land,  and  that  there  was  a  right  to  build  upon  the 
servient  tenement  to  the  height  of  some  old 
buildings  which  stood  there,  but  the  height  of 
which  was  not  shown  in  the  conveyance,  but  was 
shown  by  extrinsic  evidence.     The  decision  in 
Compton  v.  Bicharda  (ubi  sup.),  as  I  have  already 
intimated,  was,  according  to  the  judgments  of 
two  oi  the  judges,  put  upon  an  agreement  between 
the  parties,  though  Baron  Wood  seems  lo  have 
rested  it  rather  on  impHed  grant.   But  the  case 
before  me  has  to  be  decided  under  the  Judicature 
Acts,  which  require  a  full  recognition  of  equitable 
interests.   It  appears  to  me  that,  before  I  raise 
this  implied  grant  au  against  the  defendant,  1 
must  fairly  look  at  the  circnmstances.  Sir 
Arthur  Watson  in  his  argument  put  by  way  of 
illustration  the  case  that  I  am  about  to  state. 
Suppose  the  grantor  is  seised  in  fee  simple  of 
both  the  house  and  the  adjoining  land,  but  seised 
of  the  house  for  his  own  benefit,  and  of  the  ad- 
joining land  simply  as  trustee  for  somebody  else. 
Is  the  court,  having  those  circnmstances  before 
it,  to  hold  that  there  ie  an  implied  grant  by  him 
affecting  the  land,  and  injuriously  affecting  the 
land  of  which  he  is  trustee?   I  say  injuriously 
mSecting  the  land  because  the  supposed  case  is  one 
in  which  it  is  assumed  that  at  the  date  of  the  con- 
veyance of  the  house  the  house  has  no  right  of 
light ;  that  it  is  a  new  house  to  which  no  right 
of  light  is  attached ;  and  Mr.  Komermet  this  boldly 
by  acknowledging  that  the  effect  of  his  argument 
wmld  be  to  create  a  right  of  light  for  the  house 
over  the  adjoining  land  which  would  thus  be 
turned  into  a  servient  tenement.   That  appears 
to  me.  to  be  a  strange  renult,  because  it  would 
make  a  man,  who  has  no  intention  of  doing  so, 
commit  a  wrong  and  give  away  in  substance  part 
of  the  property  of  another  person  for  whom  he  is 
trustee,  and  to  whom  he  would  render  himself  liable 
for  his  own  wrongful  act.    All  this  is  to  be  done 
1^  virtue  of  an  implication  raised  on  an  innocent 
conveyance  which  does  not  disclose  any  intention 
to  cceat/e  the  easement,  and  where  the  true  in- 
tention of  the  parties  is  to  create  no  snc^  right. 
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Let  me  now  stay  for  one  moment  to  consider  the 
,  argument  that  the  plaintifC  claims  the  right  as  a 
purchaser  for  value  without  notice.  Thwe  is  no 

Elmdiuff  to  that  effect  on  the  part  of  the  plaintiff  i 
□t  I  shall  make  all  proper  amendments  which 
would  enable  me  to  do  justice,  and  I  should  not 
dispose  of  the  case  as  against  the  plaintiff  on  this 
point  if  I  thought  it  could  be  maintained.  It 
was  urged  that  the  implied  grant  arises  as  a 
matter  of  law,  and  that  it  operates  to  convey  a 
legal    right   to    the   plaintiff;    and   that  the 
plaintiff  oeing  purchaser  for  value  of  the  house, 
IS  also  purchaser  for  value  of  this  legal  right. 
But  he  is  not  purchaser  for  value  without  notice. 
If  the  plaintiff  bad  actually  been  bargaining  for 
any  rignt  over  the  adjoining  land,  and  bargain* 
ing,  as  it  must  be  in  this  case  and  similar  cases, 
for  a  right  to  be  created  de  novo,  he  would  be 
bound  to  investigate  the  title  to  the  adjoining 
property,  and,  in  the  simple  case  put  by  way  <a 
illustration,  he  woiild  necessarily,  on  inves- 
tigating the  title,  find  that  his  grantor  had  the 
legal  estate  in  the  adjoining  land  merely  as 
trustee  for  somebody  else.   In  other  words,  he 
would  necessarily  come  upon  the  trust,  and  I 
think  that  both  the  trustee  and  the  ee$titi  qtie  trutt 
would  be  entitled  to  say  that,  if  the  grantee  had 
investigated  the  title,  he  would  have  found  what 
every  honest  vendor  would  have  disclosed.   I  now 
come  to  the  exact  case,  which  is  that,  at  the  date 
when  the  conveyance  to  the  plaintiff  was  exe- 
cuted, the  defendant  had  an  equitable  title  of  the 
nature  described  by  Lord  Cairns  in  Shaw  v. 
Foster  {ubi  sup.),  and  I  say  that,  if  there  had  been 
any  inquiry  made  into  the  title  of  the  adjoining 
land,  it  would  have  been  the  duty  of  Whitaker 
and  his  advisers  to  disclose  the  fact  that  he  had 
already  sold  it ;  that  is,  in  other  words,  to  disclose 
the  equitable  title  of  the  defendant.   But  there 
was  no  such  investigation  in  this  case.  Therefore 
I  think  that  a  plea  on  the  part  of  the  plaintiff 
that  he  was  purchaser  of  the  supposed  legal  right 
without  notice  could  not  be  maintained.  Other 
similar  cases  might  be  put  by  way  of  illustration. 
I  think  I  have  pnt  one  of  the  strongest,  and  the 
result,  on  this  question  of  the  implied  grant  of 
the  lights  by  virtue  of  the  conveyance,  appears 
to  me  to  be  that  the  court  ought  not  to  raise  an 
implication  under  such  circumstances  as  appear 
before  me.    It  would  be  doing  a  great  injustice 
to  the  defendant,  and  would  probably  render 
Whitaker  liable  to  him,  by  virtue  of  his  cove- 
nants contained  in  the  subsequent  conveyance  to 
the  defendant,  to  whom  he  made  a  subsequent 
convevanoe,  because   this    supposed  easement 
w6ala  be  an  incumbrance  on  the  land.   I  have 
dealt  with  the  case  hitherto  without  having  jjar- 
ticularly  considered  the  effect  of  the  mortgage. 
The  mortgagees,  as  I  have  said,  had  the  legal 
estate  in  both  properties,  and  joined  in  the  con- 
veyance to  the  plaintiff.    The  plaintiff  says  :  "  I 
claim  this  implied  grant  of  the  light  by  virtue  of 
the  legal  estate  that  was  in  the  mortgagees" — 
the  mortgagees  had,  at  the  date  of  the  convey- 
ance, the  legal  estate  in  the  adjoining  property 
al^o — "  and  as  against  him  (and  that  is  all  1  care 
about)  I  am  entitled  to  assert  the  legal  right." 
The  plaintiff  further  says,  by  his  counsel,  that 
the  mortgagee  was  not  bound  by  the  contract 
entered  into  with  the  defendant  on  the  4th  Jan. 
1882,  and  consequently,  the  legal  estate  remaining 
in  the  mortgagee  in  ^^.^^J^ey^y^  ^ 
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ment,  the  implication  oaght  to  be  alloved.  I  think 
that  it  ought  not,  for  the  reasons  I  have  already 
stated,  namely,  that  the  coart  is  thrown  npon  an 
inqairy  before  it  allows  the  implication  as  to  the 
title  to  the  adjoining  land.  The  mortgagees 
joined  in  the  conveyance  merely  for  the  purpose 
of  conveying  the  legal  estate  in  performance  of 
the  mortgagor's  contract,  and  not  for  the  purpose 
of  creating  any  additional  right,  or  any  new  right 
of  light  over  the  land  which  had  already  been 
Bold  to  the  defendant.  The  resalt  therefore  ia, 
that  I  think  the  plaintiff  fails  with  regard  to  the 
implied  grant.  I  come  now  to  the  farther  qnes- 
tion  as  to  the  express  gmnt.  The  words  of  the 
conTOTance  to  the  plaintiff,  in  regard  to  lights, 
are  tnose  which  I  have  read.  The  plaintiff, 
however,  saja  that  snb>sect.  2  of  the  6th  section 
of  the  Conveyancine  and  Law  of  Property  Act 
1881  has  given  him  tnat  which  is  not  on  the  face 
of  the  conveyance  itself.  The  substance  of  that 
snb-section  is  this :  that  the  conveyance  of  land 
having  houses  on  it  operates,  by  virtue  of  the  Act, 
to  convey  with  the  land  the  lights  at  the  time  of 
the  conveyance  enjoyed  by  the  house.  Then  the 
plaintiff  says  that,  inasmuch  as  these  lights  were 
— and  he  is  ouite  right  in  point  of  fact — actually 
enjoyed  at  tne  time  of  the  conveyance,  therefore 
there  is  an  express  grant  to  him  of  the  lights. 
27o  doubt,  these  words  do  carry  the  idaintiff*8 
case  beyond  what  the  law  otherwise  would  have 
done,  fljid  far  bcryoud  what  the  deed  itself  does. 
The  canveyancers  had,  previously  to  the  passing 
of  this  Act,  invented  a  form  which  carried  not 
the  appurtenances  merely,  sach  aa  are  strictly  so 
in  law.  bnt  carried  rights  which  were  usnally 
enjoyed  at  the  time  of  the  conveyance.  For  in- 
stance, a  farm  was  sold,  and  there  was  an  occupa- 
tion road  leading  to  the  farm  from  a  highway, 
and  running  through  the  lands  of  the  grantor ; 
and  the  road  was  enjoyed  for  the  benefit  of  the 
farm.  Inasmuch  as  there  would  be  unity  of 
seisin,  the  road  was  not  appurtenant  to  the  farm, 
bat  in  nearly  in  every  case  it  was  intended  it 
should  pass  with  it,  and,  in  order  to  get  rid  of  the 
subtlety  of  the  law  on  this  head,  and  to  effectuate 
what,  in  ninety-nine  cases  out  of  one  hundred, 
was  the  real  intention  of  the  parties,  the  words  I 
have  mentioned  were  put  into  the  conveyance,  the 
effect  of  which  was  to  grant  de  novo  a  right  of 
war.  The  same  observations  would  apply  to  a 
right  of  light.  1  am  bound,  therefore,  to  read 
into  the  conveyance  the  words  of  sub-sect.  2  of 
sect.  6,  unless  the  4th  sub-section  applies,  and 
this  is  one  of  the  very  nice  questions  which 
counsel  raised  in  the  case.  The  4th  sub-section 
mns  thns  :  "  This  section  applies  only  in  and  so 
har  as  a  contrary  intention  is  not  expressed  in 
the  conveyance,  and  shall  have  effect  subject  to 
the  terms  of  the  conveyance,  and  to  the  provi- 
sions therein  contained."  The  question  is, 
whether  the  deed  which  mentions  the  appur- 
tenances thereto  belonging  in  auoh  a  form  as  to 
show  that  only  appurtenances  strictly  so  called 
wonldjxuB,  is  a  BuffiaientezpresBiunof  a  contrary 
intention  in  the  conveyance  itself.  There  are 
many  other  Acts  which  contain  phrases  similar 
to  this  which  have  not  been  referred  to  in  the 
argament,  and  I  do  not  wonder  at  it,  because 
oounsel  had  a  great  deal  to  do,  considering  the 
nnmber  of  arguments  they  had  to  deal  with.  If 
words  oE  this  kind  are  to  be  inferred,  Locke  King's 
Act,  the  Wills  Act,  and  some  other  Acts,  might 
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have  been  mentioned.  Bnt  the  difficulty  in  deal- 
ing with  this  point  is,  that  I  must  find  something 
express  in  the  conveyance.  I  am  very  reluctant 
to  state  my  opinion  on  this  point,  and  I  think  the 
point  does  not  actually  arise.  At  present  I  am 
very  much  disposed  to  think  there  is  enough  to 
show  that  it  was  intended  to  exclude  the  Act; 
bnt  the  point  certainly  is  not  an  easy  one,  be- 
cause there  is  not  an  expression  of  a  contrary 
intention  in  so  many  woras.  What  there  is  in 
the  deed  is  an  expression  that  something  shall 
pass,  and  Bomethii^g  less  than  would  pass  under 
the  Act,  and  the  question  is  whether  the  maziin 
Expreaaio  ttniua  erf  eveZusio  aU&riut  is  strong 
enough  to  apply  to  such  a  case  as  is  before  me. 
But  I  refrain  from  deciding  the  point,  berause  I 
think  it  does  not  really  arise.  It  appears  to  me 
that,  whether  the  plaintiff  claims  fay  express  giant 
or  implied  grant,  he  is  equally  thrown  upon  the 
investigation  of  the  title  to  tne  adjoining  land; 
and  so  the  observation  I  have  made  widi 
regard  to  the  implied  grant  would  apply  to  this 
part  of  the  case  also.  The  case  is  un<|ne8tionably 
full  of  points,  but  the  result  of  my  judgment  is 
in  favour  of  the  defendants  with  r^[ara  to  the 
house  No.  200,  Uxbridge-road.  I  purposely 
excluded  the  house  No.  202,  Uxbridge-road,  from 
this  part  <A  mr  judgment ;  but  then  anything  I 
have  said  would  apply  also  to  the  bouse  No.  a02 
BO  far  as  the  facts  are  similar.  Therefore  the 
injunction  which  the  plaintiffs  will  get  br  the 
arrangement  is  one  which  relates  to  the  house 
No.  2^,  Uxbridge-road,  during  the  continuance 
of  the  lease  of  that  house.  The  arrangement 
come  to  was,  that  the  obnoxious  wall  should  be 
pulled  down  to  the  distance  of  ten  feet  so  far  as 
it  is  opposite  to  the  house  No.  202,  and  then  for  a 
distance  of  eight  and  a  half  feet  eastward  from  a 
point  which  would  be  found  by  prolonging  the 
centre  line  of  the  party  wall  between  the  two 
houses  to  the  opposite  side  of  the  road,  and 
then  measuring  eight  feet  six  inches  to  the  east- 
ward. Then,  m  addition  to  that,  the  plaintiffs 
are  entitled  to,  and  there  will  be,  an  order  to 

{)uU  down.  Tluit  is  for  the  protection,  during  the 
nase,  of  No.  202,  Uxbridge-road.  Then  the 
plaintiffs  are  entitled  also  to  an  injunction  to 
restrain  the  defendant  from  raising— or  an  under- 
taking,  whichever  mar  be  arranged — the  wall 
beyond  the  ten  feet,  ma  ther  are  aJbo  entitled  to 
an  injunction  to  preserve  their  right  in  respect 
to  anything  the  defendant  may  build  behind  that 
wall.  It  is  not  to  prevent  his  building  provided 
he  does  not  darken  the  plaintiffs'  lights.  Then 
with  regard  to  the  costs.  I  shall  make  the  order 
I  have  mentioned  in  favour  of  che  plaintiffs,  and 
then,  as  to  the  costs,  the  plaintiffs  will  get  the 
general  costs  of  the  action;  but  I  dismiss  the 
action  so  far  as  it  seeks  relief  in  respect  of  the 
house  No.  200,  Uxbridge-road,  and  I  allow  the 
costs  so  as  not  to  split  the  general  costs  so  br 
as  they  have  been  increased.  Those  costs  which 
I  allow  in  respect  to  the  house  No.  200  may  be 
set  off  against  the  general  costs. 

Solicitor  for  the  plaintiffs,  Hyman  Motiia^. 
Solicitors  for  the  defendant,  ^ifnpwn  and 

CuUiaigford. 
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(Before  Chittt.  J.) 
Ee  Bkagsbb;  BaAeoBK  v.  Bkaogsb.  (a) 

WSl— Trust  for  accumulation — Children  in  equal 
fhares — laaue  of  deceased  child  to  take  parent's 
share — Vested  indefeasible  interests. 
A  fesiator,  by  his  wiU,  dated  tta  1875,  devised  and 
bequeathed  aU  the  residue  of  his  real  and  personal 
estate  to  trustees  upon  trust  to  pay  nis  wife 
an  aimwty  during  her  ^fa  or  vtiaowhood,  and 
from  time  to  time  during  the  lifetime  of  hit  wi/e, 
or  during  the  term  of  twentV'one  years  after  hie 
decease,  vihieh  shouid  first  happen,  to  invest  and 
accumulate  the  rest  <\f  the  annual  produee  in  the 
names  of  his  trustees,  and  after  the  decease  of  his 
wife,  or  at  the  expiration  of  twenty-one  years 
after  his  death,  which  should  first  happen,  he 
directed  his  trustees  to  sell  his  estate,  ana  to  pay 
and  divide  tie  balance  qf  the  money*  arising 
therefrom,  together  toiih  the  accumulatione,  after 
prodding  for  the  annuity  if  necessary,  amongst 
all  his  children  in  equal  shares,  "  the  issue  of 
any  deceased  chUd  to  take  his,  her,  or  their 
deceased  parentrs  share"  The  qtiestion  was, 
whether  under  the  termsofthe  gift  aU  thechildren 
of  the  testator  who  survived  him  took  vested  and 
tndefeaeible  interests,  or  wiiether  those  only  were 
entitled  who  themselves  survived,  or  issue  sur- 
viving, at  the  period  distribution. 
Held,  tJuU  all  the  cAtldrm  tff  the  testator  who  sur- 
vived him  took  vested  and  indefeasible  interests. 

Hkkbt  Bb&ggxb,  hj  his  will,  dated  the  1st  Sept. 
1875,  after  giving  certain  pecuniary  legacies, 
devised  and  beqoeathed  all  the  rest,  residue,  and 
FKnainder  of  bis  real  and  personiJ  estate  nnto 
hia  wife  Snnanna  Braggor,  and  hia  sons  Henry 
William  Bragger  and  Robert  Bragger,  upon  tmst 
to  |>ermit  his  wife  to  use  and  occupy  the  house  in 
which  he  then  resided,  daring  the  term  of  her 
natural  life,  free  from  all  payments,  and  to  call  in 
and  convert  the  residue  of  his  estate,  and  invest 
the  same  aa  therein  mentioned ;  and  the  testator 
directed  his  trustees  out  of  the  annual  income 
thereof  to  pay  unto  his  irife  during  her  lifetime 
if  she  should  so  long  remain  his  widow  the  annual 
sum  of  1251.,  and  from  time  to  time  during  the 
lifetime  of  his  wife,  or  dui  iog  the  term  of  twenty- 
tme  years  after  his  decease,  which  should  first 
happen,  invest  the  residue  of  the  annnal  produce 
in  the  names  of  his  trustees  as  therein  mentioned, 
and  that  the  same  might  accumulate  in  the  nature 
of  compound  interest,  and  should  from  time  to 
time  as  the  same  should  he  sufficient  apply  such 
accnmalations  in  discharge  of  the  different  mort- 
gages, or  other  incumbrances  that  might  be  sub- 
sisting on  hia  estate,  and  if  the  accumulations 
shonld  be  more  than  sufficient  for  the  purpose, 
then  his  trustees  should  still  allowthe  same  to  accu- 
mnlate  during  such  period  as  aforesaid,  and  from 
and  after  the  decease  of  his  wife,  or  at  the  expira- 
tion of  twenty-one  years  after  his  decease,  which 
should  first  happen,  the  testator  directed  his 
trustees  to  sell  his  estate,  and  thereout  (after  pay- 
ing any  money  that  might  be  then  due,  and  pro- 
viding for  the  annuity  to  his  wife  and  the  rates, 
&c.,  of  the  house  occupied  hy  her)  to  divide  the 
flame  amongst  all  his  children  in  equal  shares, "  the 
isaoe  of  any  deceased  child  to  take  his,  her,  or 
their  deceased  parent's  share." 

tel  BiVattMl  by  A.  OorMAass  Sn,  Eki.,  BftrrlMaMt-Lftw. 
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The  testator  died  leaving  his  widow  Susanna 
Bragger  and  six  children,  namely,  Susanna  Senior, 
the  wife  of  John  Robert  Hewlett,  Henry  William 
Bragger,  Robert  Bragxer,  Catherine,  the  wife  of 
John  Blackman,  Alfred  Bragger,  and  Fredorick 
Bragger. 

Alter  the  death  of  the  testator  this  action  was 
commenced,  on  the  4th  April  1882,  by  the 
testator's  widow  Susanna  Bragger  and  his  son 
Henry  William  Bragger,  against  his  son  Robert 
Bragger.  claiming  by  their  writ  to  have  the  real 
and  personal  estate  w  the  testator  administered, 
and  asking  for  the  appointment  of  a  reoeiTar. 

No  pleaidings  in  the  action  were  delivered ;  uid 
by  two  orders,  dated  respectively  the  22nd  April 
1882  and  the  14th  Jan.  1884,  the  usual  accounts 
and  inquiries  were  directed  to  be  taken  and 
made. 

The  chief  clerk,  by  his  certificate,  dated  the 
11th  Jan.  1886,  certified  the  result  thereof. 

When  the  action  came  on  for  hearing  upon 
further  considerattou,  the  parties  wishing  the 
property  to  be  sold  at  once,  the  question  arose 
whether  or  not  the  testator's  grandchildren  took 
a  vested  interest  under  the  terms  of  the  will ; 
but,  as  they  were  not  before  the  oonrt,  this  point 
could  not  be  decided. 

In  couset^uence  of  this,  a  summons  for  addi- 
tional inquiry  as  to  grandchildren  was  subse- 
quently taken  out. 

By  an  order,  dated  the  12th  Tuly  1886,  the 
following  further  inquiry  was  directed  to  be 
made:  Whether  any  and  which  of  the  children 
of  the  testator  had  had  an^  and  what  issue,  and 
whether  such  issue  were  living  or  dead,  and  if 
any  of  such  issue  were  dead  when  tbe^  respec- 
tively died  and  who  were  their  respective  legal 
personal  representatives ;  and  it  was  ordered  that 
the  further  consideration  of  the  action  upon  Buch 
inquiry  should  be  adjourned. 

By  the  certificate  of  the  chief  clerk,  dated  the 
17th  Dec.  1886,  it  was  certified  thar.  the  result  of 
the  inquiry  was  that  the  only  child  of  the  testator 
who  had  had  any  issue  was  Catherine,  the  wife  of 
John  Blackman,  who  had  had  seven  cfaildren,  all  of 
whom  were  living. 

The  action  now  came  on  for  farther  considera- 
tion upon  the  order  for  additional  inquiry,  when 
the  question  argued  was  whether  all  the  t^bator'a 
children  who  survived  him  took  vested  and 
indefeasible  interests  under  the  will;  or  whether 
those  only  were  entitled  who  themselves  survived, 
or  left  issue  surviving  at  the  period  of  distribu- 
tion. 

Momer,  Q.G.  and  B.  L.  Alexander  for  the  plain* 
tiffs. 

^rhitehome,  Q.C.  and  O.  E.  8.  Fryer  for  the 
defendant  Bobert  Bragger. 

Sir  Arthur  WcUson,  Q.C.  and  Jleryon  White  for 
the  defendants  the  testator's  gnuidchildran. 

Chittt,  J.  declared  that  the  residuary  estate  of 
the  testator  vested  absolutely  on  his  death  in  his 
six  children  who  survived  him  in  equal  shares. 

Solicitors :  Blake,  Snows,  and  Fox ;  J.  E. 
PhUlipe. 
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Baiurda/y,  March  26. 
(Before  Ghittt,  J.) 
Lav  v.  Philbt,  Xa  2.  (a) 
Traetice — Forecloawre  action — Writ — Indortemeyit 
— Non-appearance  of  defendant — Statement  of 
claim — £!nUargement  of  plzirdiff'a  daimb — RuUa 
of  C'ourf  1883,  Order  XX.,  r.  4. 
Where  no  appearajtce  hoe  been  entered  by  tJie  defen- 
dant in  an  action,  the  plaintiff  cannot,  by  hit 
ttatement  of  claim,  enlarge  the  scope  of  the  claim 
indorted  on  hit  wrii.    Where,  therefore,  a  defen- 
dant  did  not  enter  an  appearance  to  the  writ 
iasued  in  a  foreeloaure  a^ton,  and  the  writ  was 
not  indorted  for  payment,  the  Court  held  that 
the  plaintiff  wot  only  entitled  to  the  usual  order 
for  foj-eclo8we,  allhaugh,  on  hie  ttaiement  of 
daim,  lie  was  also  entitled  to  an  order  for  pay- 
ment againat  the  defendant. 
In  this  action  the  writ  was  indorsed  for  an  account 
of  what  was  due  to  the  plaintiffs  from  the  defen- 
dant J.  B.  Fhilby  under  an  indenture  of  mort- 
gage; and  that  the  mortgage  might  be  enforced 
by  foreeloBure  or  sale. 

The  plaintiffs  were  the  execntors  of  H.  S.  Law 
the  first  mortgagee,  and  the  defendants  to  the 
action  were  the  mortgagor  and  a  second  mort- 

second  mortgagee  appeared.  The  mort- 
gagor neither  entered  an  appearance  nor  deliTered 
a  defence. 

The  plaintiff  brought  on  their  action  as  a  short 
cause  upon  motion  for  judgment  in  default  of 
Appearance. 

On  the  12th  March  1887  Chitty.  J.  made  an 
order  for  personal  payment  in  addition  to  the 
usual  order  for  foreclosure :  (see  Law  v.  PAilby, 
No.  1,  ante,  p.  230.) 

Subsequently  it  was  brought  to  the  notice  of 
the  court  that  the  writ  wafl  not  indorsed  with  a 
claim  for  payment,  although  it  was  alleged  in  the 
statement  of  claim  that  the  plaintiff  was  entitled 
to  personal  payment. 

Cbittt,  J.  mentioned  these  matters  in  court, 
and  said  that  he  had  caused  the  order  of  the 
12th  March  1887  to  be  stopped,  and  directed  the 
registrar  to  draw  up  the  common  order  for  fbre- 
closnre,  because,  in  his  Lordship's  opinion,  as  the 
defendant  had  not  appeared,  tne  plaintiff  could 
not  by  his  statement  of  claim  enlaive  the  scope 
of  his  claim  as  appearing  on  the  indorsement  of 
the  writ. 

Counsel :  Kenyan  Parker ;  Daniel  /one*. 
Solicitors :  Fondereom  and  Go. 


Wednesday,  Feb.  2. 
(Before  Noeth,  J.) 
Be  Hebbeet.  (b) 
Solicitor  and  client — -Coatt — Taxation — Retainer. 
Upon^  a  common  order  to  tax  a  bill  of  coatt  the 
taxing  master  atruck  oitt  certain  items  upon  the 
ground  that  no  retainer  was  proved  in  respect  of 
those  items.    The  solicitor  objected  to  tJte  dia- 
aUowance  of  these  items  upon  the  ground  that  the 
taxing  master  had  not  jurisdiction  to  enter  into 
the  question  of  retainer. 
Seld  tJtat,  though  ihe  clients,  having  obtained  a 

(a)  Sorted  b;  A.  Cotsqabkb  Siu,  £cq„  BuTiRter-ftt-LHr. 
(M  BopOTted  brJi.3.  SrxHOIB,  Esq.,  Buriitap^lrLftv 
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common  order  to  tcue,  could  not  dispute  the  retainer 

aa  to  the  whole  bill,  they  eotud  do  »o  as  to 

particular  items,  and  that  the  tamng  mtuia'a 

disallowance  was  light. 
A  SOLICITOR  delivered  a  bill  of  costs  to  bis  clients, 
who  were  trustees  of  a  settlement.  The  bill  con- 
sisted of  two  parts  :  one  relating  to  general  cmts 
of  the  trust  estate,  and  amounting  to  251.  2a.  9d.; 
the  other  relating  to  a  particular  matter  (called 
"  the  Willesden  security "),  and  containing  a 
number  of  items  which  amounted  to  231.  2s. 

A  common  order  to  tu  the  bill  was  obtained 
by  the  clients,  and  before  the  taxing  manter 
objection  was  taken  as  to  the  whole  of  the  costs 
relating  to  "  the  Willesden  security "  on  the 
ground  that  there  had  been  no  retainer,  and 
evidence  was  adduced  in  support  of  this  objec- 
tion. Aa  to  two  items  of  10a.  the  objection  was 
withdrawn,  but  as  to  all  the  rest  of  these  costs 
the  taxing  master  disallowed  them. 

The  solicitor  objected  to  the  disallowance  of  the 
ooflta  in  question,  "because  the  master  had  not 
jurisdiction  to  enter  into  the  question  of  retainer 
as  regards  the  Willesden  security." 

In  his  answer  to  objections  ihe  taxing  master 
said;  "A  client  to  whom  a  bill  of  costs  nas  been 
delivered  by  his  solicitor,  and  who  obtMns  a 
common  oraer  to  tax  it,  cannot  object  to  the 
whole  bill,  but  can  object  to  part  m  it  having 
been  incurred  without  or  contrary  to  his  diree- 
tions,  and  the  taxing  master  has  entertuned  the 
question." 

A  summons  was  taken  out  by  the  solicitor  to 
review  the  taxation. 

B.  O.  Olenn  for  the  eoliator. — ^The  question  of 
retainer  cannot  be  raised  npon  a  common  order 
to  tax,  because  the  order  to  tax  is  an  admission 

of  the  retainer.  The  solicitor  is  entitled  to  have 
the  question  of  retainer  tried  b^  a  ]ary.  The  bill 
as  to  the  Willesden  security  is  in  effect  a  separate 
bill.   He  referred  to 

Se  Inderwiclc,  50  L.  T.  Bep.  N.  8.  221 ;  25  Ch.  Dir. 
279; 

Re  Tkurgood,  19  Bear.  541. 
Herbert  Reed,  for  the  clients,  was  not  called  on. 

Noeth,  J. — When  this  matter  came  before  the 
taxing  master,  it  appears  that  an  objection  was 
taken  to  all  the  items  in  the  second  part  on  the 
ground  that  there  had  been  uo  retamer.  1  am 
told  by  counsel  for  the  solicitor  that  the  taxing 
master  asked  if  the  first  two  items  were  disputed ; 
the  objection  was  withdrawn  as  to  these  two  items 
and  they  were  allowed,  but  all  the  rest  were  strode 
out  on  the  ground  of  there  being  no  retainer. 
Kow,  it  is  said  that  it  was  not  open  to  the  parties 
to  dispute  the  retainer,  they  having  obtained  » 
common  order  to  tax.  It  is  not  open  to  them  to 
dispute  the  retuner  as  to  the  whole  bill,  but  it  is 
to  do  BO  as  to  any  particular  items,  or  as  to  any 
head  of  charges.  That  practice  is  perfectly  clear, 
and  it  was  settled  long  ago  in  the  case  of 
ReBracey  (8  Beav.  260).  In  that  case  a  bill  of 
costs  consisted  of  four  distinct  classes  of  items, 
and  was  divided  into  four  distinct  parts,  which 
were  as  follows :  a  general  bill  of  costs,  the  plsio- 
tifTs  costs  in  the  suit,  the  defendant  Meyrick's 
costs  in  the  suit,  and  the  defendant  Otway  s  costs 
in  the  suit.  The  petitioners  admitted  thdr 
liability  to  pay  the  bills  which  were  incurred  upca 
the  retoiner  of  Meyrick,  but  did  not  admit  their 
liability  to  pay  the  plaintiff's  costs  <^  the  salt  tx 
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the  defendant  Otway's.  The  only  qaestion  on  the 
hearing  of  the  petition  was,  whetner  the  taxing 
master  would  take  into  conaiderationthe  qnestion 
of  liability  or  retainer  on  the  common  order ;  and 
it  was  held  that  be  could  entertain  the  question 
except  as  to  those  items  as  to  which  the  client 
bad  admitted  the  retainer  his  petition,  and 
that  therefore  the  special  petition  was  tmneces- 
saiy,  and  the  petitioner  ronst  pay  the  costs  of  it. 
miat  case  has  been  constantlr  followed  since,  and 
I  haTe  not  the  slightest  doubt  that  it  correctly 
la^s  down  the  rule. 
Solicitors :  K  8.  SuieH  and  Co. W.  F.  Neare, 


I 

f  QUEEN'S  BENCH  DIVISION. 
Feb.  22  and  23,  and  March  8. 
(Before  Dekmah  and  Mathew,  JJ.) 

EaDAiLE  V.  The  Assesskbkt  CoHHtrtBE  or  the 
City  of  I<ospoif  TJniow.  (a) 

Poor  rato—Tithe»^8tatutory  payment  t«  lieu  of 
tithe9  in  the  city  London— Non-nUeabiliti/  of 
—37  Sen,  8,  e.  12-H13  Eliz.e.  2—44  ^  45  Viet, 
e.  ciECvii,  H.  3. 8, 10. 

Vndtr  ike  Act.  37  Sen.  8.  c.  12,  which  recited  that 
eonleniiOH,  ^c,  had  ri$en  toithin  the  eiiu  o  f 
London  between  ihepanone,  ^c,  of  the  said  city 
and  the  cUixena  and  inhahitante  ^  the  eamefor 
and  eoneeming  the  payment  of  ttthtx,  oblation$, 
and  other  dutiet  within  tJie  eaid  city,  it  loaa 
decreed  (hat  the  citizene  and  inhabitanta  should 
yearly  pay  their  tUhes  to  tJie  parsons,  ^c,  after 
a  fxed  yearly  rate  in  respect  of  their  hotues,  S  c. 

And  under  44  ^  45  Vict.  c.  excvii.,  which 
recited  thai  there  were  dilutes  aa  to  the  payments 
to  he  made  in  respect  of  titlies  in  the  pariah  of 
St.  Boivlph  Withmit,  Aldgate,  and  it  would  he 
beneficial  to  the  inhabitants  and  owner  of  the 
tithes  of  the  pariah  thai  all  auch  disputes  should 
be  settled^  and  that  there  ahould  be  paid  to  the 
owner  a  fixed  annual  sum  in  lieu  and  full  aatia- 
faction  all  ti^hxa  and  paymenta  within  the 
pariehf  it  was  enacted  hy  sect.  3  that  "  iiUiea 
and  euma  {f  money  in  lieu  of  tUhea  whatsoever 
arieutg  or  growing  due  in  the  said  parish  .  .  , 
shall  cease  and  oe  extinguished,  and  the  tithe- 
owner  shall  .  .  .  aeoepi  and  receive  in  lieu 
and  satisfaction  of  the  tithe  and  auma  of  money 
in  It«u  of  tithes  to  ceasing  and  extinguished,  and 
to  which  he  would  have  been  entitled  if  this  Act 
had  not  been  passed,  the  annual  sum  of  6500Z., 
which  ahall  be  levied  and  collected  by  the  church- 
wardena  on  and  from  the  persona  by  law  rateable 
to  poor  rates  in  the  aaid  pariah  in  reaped  of  the 
houses  hy  law  rateable  to  poor  rates  .  .  .  and 
shaU  be  aaseaaed  on  the  annual  rateable  value  of 
thoae  kouaea  aa  aacertained  by  the  valtiation  or 
asaesament  for  the  poor  rates  for  the  time  being  in 
force,  and  me  aaiaaum  of  65001.  ahall  be  paid  by 
(he  dwrchwarden*  to  the  tithe-owner  in  each  and 
every  yeanr" 

Bdd,  thai  the  tithea,  ohlationa,  and  other  duties 
mihm  the  city  of  London  paid  according 
io  the  rate  tiated  by  37  Hen.  8,  e.  12,  and  in 
reepeet  of  which  the  sum  of  65002.  wax  a  sfattttory 
commutation  payable  hy  the  above  pariah  under 
44  ^  45  Vict.  c.  excvii.,  were  not  titlies  within 
the  meaning  of  43  Eliz.  c.  2,  and  accordingly  the 

(a)  B^ortad  bjr  W.  P.  Evxbilit,  E>q^  ja«irMar«t-L«w. 


said  aum  of  65001.  waa  not  rateable  to  the  rdxef 

of  the  poor  of  tJte  said  pariah. 

Case  stated  under  32  &  33  Yict.  c.  67. 

The  present  respondents  appealed  against  an 
asseRsment  in  a  valoation  list  for  the  parish  of 
St.  Botolph  Without,  Aldgate,  in  the  city  of 
London,  to  the  general  assessment  sessions 
of  the  metropolis,  and  the  court  allowed  the 
appeid  and  struck  out  the  said  assessment  from 
tne  said  Taluation  list  ;8nbject  to  the  following 
case  : — 

The  appellants  (the  now  respondents),  'William 
Clement  Drake  Esdaile  and  Henry  Jeffries 
Badcock,  were  trustees  under  the  will  of  Edward 
JefFries  Esdaile,  deceased,  and  in  sach  capacity 
were  possessed  of  all  his  interest  as  ownerof  certain 
tithes  or  sums  of  money  arising  in  the  said  rarish, 
and  payable  by  virtue  of  the  statute  37  Hen.  8, 
c.  12,  and  of  the  annual  sum  of  65001.  in  lieu  and 
satisfaction  of  part  thereof  payable  by  Tirtue  of 
the  statute  44  &  45  Yict.  c.  excvii. 

By  the  statute  37  Hen.  8,  c.  12,  entitled  "An 
Act  for  tithes  in  London  "  (which  was  to  he  taken 
as  incorporated  in  this  case),  it  was  recited  as 
follows  : 

Wheraas  of  late  tima,  oontention,  strife,  and  rarianed 
hath  arisen  and  grown  withiti  the  oity  of  London  and 
the  libertiM  of  we  same,  between  tbe  parsons,  Tleara, 
and  onratea  of  the  aaid  oity,  and  m  dtiiens  and 
inhabitanta  of  the  same,  for  »aa  <t™«artiiTijr  the  payment 
of  tithes,  oblations,  and  other  datiiSB  within  tiie  said 
city  and  liberties. 

The  said  Act  then,  provided  that  certain  com- 
missioners therein  named  should  make  a  decree 
for  appeasing  the  same,  which  decree  should  stand, 
remain,  ana  be  as  an  Act  of  Pailiament,  and 
shonld  bind  as  well  all  dtisens  and  inhabitant^ 
of  the  Bsid  city  and  liberties  for  tbe  time  being 
as  tbe  said  parsons,  Tioars,  and  curates,  and 
their  successors  for  ever. 

The  decree  commenced  as  follows  : 

As  toaohin^  tbe  payment  of  tithes  in  the  city  of 
London  and  the  liberties  of  the  same,  it  is  folly  ordered 
and  decreed  by  Thomas,  Arohbishop  of  Canterbnry  (here 
followed  the  namea  of  the  other  oommissioners),  that  the 
citizens  and  inhabitanta  of  the  said  oity  of  London  and 
liberties  of  the  same  for  the  time  bein^  ahall  yearly 
without  fraud  or  oovin  for  ever  pay  their  tithee  to  the 
parsons,  vicars,  and  oorates  of  the  said  city,  and  their 
saocessorB  for  the  time  being,  after  the  rate  hereafter 
following,  that  is,  to  wit,  of  every  Xs.  rent  by  the  year  of 
all  and  every  boose  and  hooaes,  shops,  warehooBSs, 
cellars,  stables,  and  every  of  them  within  the  said  catf 
and  liber^  of  the  same  XVId.  ob.  (a),  and  of  everv 
XXs.  rent  by  the  year  of  all  and  every  soon 
hoose  Mid  houses,  sIuhm,  warehonaes,  oellars,  and 
stables,  and  eveiT_of  toem  within  the  said  oity  and 
libertiea,  Us.  and  IXd.  and  so  above  the  rent  of  XXs.  l^- 
tbe  year  so  asomdinff  from  Xs.  to  X*.  aooordiny  to  tha 
rate  aforeaaid. 

Tbe  said  Edward  JefFries  Esdaile,  deceased,  was, 
at  the  time  of  his  death  on  the  14th  Feb.  1881, 
owner  of  the  said  tithes  or  sums  of  money  arising 
in  the  said  parish  and  payable  under  the  said 
statute  of  37  Hen.  8,  c.  12. 

The  London  (City)  Tithes  Act  1879  (42  &  43 
Vict.  c.  clxxvi.),  which  was  entitled  "  An  Act 
for  the  commutation  of  tithes  in  the  city  of 
London  and  for  other  parposes,"  provided  in  the 
16th  section  as  follows : 

Nothing  in  this  Act  contained  shall  amply  to  or  ia  any- 
wise aSeot  tbe  parish  of  St.  Botolph  Withoot.  Aldgate, 
or  any  rights  of  Edward  Jefhies  Esdaile  or  his  suooessors 

(a)  Sixteen  penoe  half petmv^ 
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intitietotitbei  or  paymratBiiutMdoltlihMUiaiiigor 
growing  dne  within  the  said  parish. 

By  the  Lgndon  (City)  Tithes  (St.  Botolph 
Witfaoat,  Aldgale)  Act  1881  (4i  &  45  Vict.  c. 
oxovu.).  entitled  "An  Act  to  commute  the 
tithes  in  tiie  parish  of  St.  Botolph  Without, 
Aldgate,  in  the  olty  of  London,  and  for  other 
purposes,"  it  was  recited  as  follows: 

Whereas  by  the  Act  of  1879  (wet.  16)  it  wu  enacted 
that  nothing  titerein  oontaiued  should  apply  to  or  in 
UTwise  affect  the  parish  of  St.  Botolph  Wtthoat, 
Aldgate,  or  any  rights  of  Edward  Jeffries  Esdaile  or  his 
sncoesBors  in  title  to  tithes  or  jpa^ments  instead  of 
tithes  arising  or  growing  dae  within  the  said  parish, 
and  whereas  there  are  dispntea  as  to  the  payments  to  be 
made  in  respect  of  tithes  in  the  said  puish  of  St.  Botolph 
Withoat,  Aldgate,  and  it  is  expedient  for  the  settlement 
of  the  same,  and  it  will  be  beneftoial  to  the  inhabitants 
of  the  said  parish  and  the  owner  of  the  tithes  of  the  said 
parlsb,  that  all  saoh  disputes  shoald  be  settled,  and  that 
there  8h->ald  be  paid  to  each  owner  a  fixed  annual  earn 
in  lien  and  in  fall  satisfitetion  of  all  tithes  or  payments 
in  lien  of  tithes  within  the  said  parish  in  manner  narein- 
after  mentioned. 

By  sect.  2  of  the  said  Act  the  term  "tithe- 
owner  "  was  defined  to  mean  "  the  person  or 
persons  for  the  time  being  who,  but  for  this  Act, 
woald  have  been  entitled  to  the  tithes  or  sums  of 
money  in  lien  of  tithes  arising  or  growing  due  in 
the  said  parish." 


Nsaw  of  Name  of 

Ooespfar.  Owner. 


Esdaile  Iajt 
Tnuteei.  Impropriator. 


It  was  admitted  on  the  hearing  of  the  said 
appeal  that  the  said  tibhes  or  sums  of  money,  or 
toe  annual  sum  in  lieu  and  satisfaction  of  part 
thereof,  had  never  been  asseraed  far  the  relief  of 
the  poor,  nor  had  any  person  been  rated  in  respect 
thereof. 

By  the  Taluation  (Metropolis)  Act  1869,  nect.  51, 
it  was  provided  that  the  orereeers  shonld  include 
in  every  valuation  list  "  tithes  and  payments  in 
lieu  of  tithes,  and  every  hereditament  in  their 
parish,  and  shall  enter  every  hereditament  in  the 
valuation  list  in  accordance  with  the  classes 
mentioned  in  the  3rd  schedule  of  the  Act." 

It  was  contended  on  behalf  of  the  appellants 
that  the  said  sum  of  GbOOl.  oaght  not  to  have 
been  inserted  in  the  said  valuation  list  or  assessed 
to  the  relief  of  the  poor  on  the  gronnds  that  the 
said  payments  under '  the  said  Act  37  Hen.  8, 
c.  12,  were  not  rateable,  as  they  were  not  tithes 
within  the  meaning  of  the  statute  43  Eliz.  c.  2, 
and  that  the  said  annual  sum  payable  in  lieu  and 
satisfaction  of  part  thereof  under  the  statute 
44  &  45  Vict.  c.  cscvii.,  was  not  rateable,  as  it  was 
not  a  money  payment  in  lieu  of  tithes  within  the 
meaning  of  the  said  statute  43  Bliz.  c.  2,  and 
that  neither  the  said  payments  under  the  said 
Act  37  Hen.  8,  c.  12,  nor  the  said  sum  of  65002., 
had  ever  been  assessed  or  rated. 

It  was  contended  by  the  respondents  that  the 
said  sum  of  6500Z.  was  tithes  within  the  meaning 
of  the  said  statute  43  Eliz.  c.  2,  or  a  payment  in 
lieu  of  such  tithes,  and  that  it  was  therefore 
prc>perly  inserted  in  the  said  valuation  list.  The 
Court  of  General  Assessment  Sessions  held  that 
the  said  payment  of  6500Z.  was  not  tithes  within 
the  meaning  of  the  sud  statute  nor  payment  in 
lieu  of  tithes,  and  ordered  that  the  said  valuation 


It  was  then  enacted  in  sect.  3  as  follows : 
All  tithes  and  ennu  of  money  in  lien  of  tithes  whatso- 
ever arising  or  growing  dae  in  the  said  pariah,  exoept 
upon  the  properties  referred  to  in  sect,  li  of  tiiis  Aefc, 
shall,  as  and  from  the  29th  day  of  Sept.  1881,  cease  and  be 
eztingnished,  and  the  tithe^wner  shall  as  and  from  that 
day,  aooept  and  receive  in  lien  and  satisfaction  of  the 
tithes  and  soms  of  money  in  lien  of  titiies  so  oca  sing 
and  extingnished,  and  to  which  he  wonld  have  been 
entitled  if  this  Act  had  not  been  passed,  the  *itmi».i  mm 
of  65001.,  which  shaU  be  levied  and  ooUeeted  hj  the 
churchwardens  on  and  from  the^>er8ons  by  law  rateable 
to  poor  rates  in  the  said  parish  in  refipeot  of  the  honaee 
by  law  rateable  to  poor  rates  (except  the  eaid  pro- 
perties in  the  ei^  14th  aeotion  referred  to),  and  ahall 
oe  aasessed  on  theannnal  rateable  value  of  Hion  hoosas 
as  ascertained  hr  the  valuation  or  assessment  for  the 
poor  rates  for  tne  time  being  in  foroe,  and  the  said  som 
of  650N.  shall  be  paid  by  the  ohnroh wardens  to  the  tithe- 
owner  in  each  and  every  year  after  Ihe  said  29th  Sept. 
1881,  by  two  half-yearly  puroients,  and  the  Arst  ot  saw 
^^^et^^  payments  shall  be  made  on  theSStii  dv*' 

The  valuation  list  in  respect  of  wliieh  the 
appeal  arises  was  duly  made  on  or  about  the 
2dth  day  of  Jane  1885,  and  waa  subsequently 
approved  by  tbe  assessment  committee  of  the 
City  of  Londc^  Union  (the  now  i^ipellants),  wd 
the  said  tithes  or  sums  of  money,  or  the  ammal 
sum  in  lieu  and  satis^tion  of  part  thereott-WNe 
or  was  described  as  follows : 


GroH  Vslne  as  BnftU  j       BsMable  Tslaes  u  fissDy 
detenolned  by  AMeHmcnt    dSMrmlBsd  by  AsMMSNt 
Committee.  ConmlHes. 


46800.  46500. 


list  be  altered  by  striking  out  the  entry  therMU 
contained  relating  to  the  hereditaments  the  snl^ 
ject  of  this  appe^ 

The  qnestion  for  the  opinion  of  the  court  was, 
whether  the  said  sum  ot  65001.  payable  to  the 
appellants  was  liable  to  be  iusertea  in  the  said 
valuation  list. 

If  the  court  wem  of  opinion  that  it  was,  then 
the  order  aforesaid  of  the  Court  of  GenenI 
Assessment  Sessions  should  be  quashed  and  the 
said  assessment  stand. 

If  the  court  were  of  a  contrary  opinion,  then  the 
order  aforesaid  was  to  stand  confirmed. 

By  6  &  7  Will.  4,  c.  71  (Act  for  the  Commutation 
of  Tithes),  sect.  90 : 

Nothing  in  this  Act  oontained,  onlese  by  qieoial  pt": 
vision  to  be  inserted  in  some  parochial  a^Mmant  aw 
specially  approved  by  the  oommisuoners,  ui  whidi  (nse 
the  same  shall  be  valid,  shall  extend  to  any  Easter  olfei> 
ings.mortoaries,  or  snrplioe  fees,  or  to  the  tithes  of  Sih 
or  of  fishing,  or  to  any  personal  tithe  other  tbas 
the  tithes  <»  mills,  or  any  ndnaral  tithes,  or  te  any 
payment  instead  of  tithes  arisiiig  or  growing  dne  witUn 
the  city  of  London,  or  to  any  permanent  rentcfaarse^ 
other  rent  or  payment  in  lien  of  tithes,  ealenUtea 
according  to  anr  rate  or  proportion  in  the  poondonths 
rent  or  value  of  any  honua  or  lands  in  any  oibr  or  tows 
under  any  onstom  or  private  Aet  of  Fariiunent. 

By  44  &  45  Vict.  c.  cicvii.,  sect.  8  : 
For  the  pnrpose  of  levyingand  collecting  the  said  tithe 
rates  the  chnrohwardens  shall  be  entitled  to  proceed  is 
the  same  manner  and  shall  have  the  eame  powm 
remedies,  and  privileges  as  the  ehnrohwazdens  sdopt 
and  have  in  the  maUng,  eoUeoting,  and  levying  ot  pov 
rates. 

By  sect.  10: 

For  the  purpose  of  providing  for  the  redemptionj^ 
the  said  tithes  as  commuted  by  this  Act,  be  it  essetM 
that  any  ownn  or  ooonpier  of  any  hpnae  assessed  to  tki 
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tittia  rate  Hliali  be  at  liberlr  to  redeem  the  tltiie  mie 
pajjkble  in  reepeot  of  the  said  house  as  if  the  same  were 
lentohaive  under  the  Tithes  Acta  referred  to  in  the 
Aet  of  1879,  and  the  consideration  to  be  paid  for  the 
BUM  shall  be  snoh  earn  as  will,  after  payment  of  the 
floste  of  inTestment,  prodnos  an  annual  amoont  if  in- 
rested  in  the  Three  per  Cent.  Consolidated  Bank  Asnoi- 
tiea  eqnal  as  near  as  may  be  to  the  last  annual  aiaonnt 
asBessed  apon  such  honse  for  the  tithe  rate,  and  the 
eonsidetation  shall  be  paid  to  the  persons  and  applied 
in  the  manner  prescribed  by  the  Tithe  Acts  referred 
to  in  the  Act  of  1879  with  respect  to  the  payment  and 
m)plioatio&  of  the  oonsideration  for  rentoharges. 

Sir  E.  Clarice  (S.-G.)  (Poland  with  him)  for  the 
appellant. — It  is  anbmitted  that  the  parishioners 
are  liable  to  pay  tithe  under  37  Hen.  8,  c.  12, 
which  Act  refers  to  tithes,  and  the  other  class  of 
payments  called  "oblations"  are  dealt  with 
the  Act  as  distinct  from  tithes.  Under  this 
statute  the  parishioners  were  liable  to  pay 
"  tithes  "  down  to  the  time  of  the  great  fire,  after 
which  event  sums  of  money  in  liea  of  tithes  were 
paid  under  22  &  23  Car.  c.  15,  by  the  Tariona  city 
parishes  injured  by  the  fire ;  bat  that  Act  did  not 
api^  to  the  present  parish  of  St.  Botolph  With- 
out, Aldgate.  The  Act  for  the  commutation  of 
tithes  in  the  city  of  London  and  other  purposes 
{4^  &  4S  Vict.  c.  clzxri.)  excepted  this  parish 
out  of  its  provisions,  and  the  Act  of  1881  {44  &  45 
Vict.  c.  cxcrii.)  fixed  the  amount  at  which  the 
tithe  of  this  wrish  was  to  be  commuted.  Now, 
the  Act  of  43  Eliz.  c.  2,  renders  the  occupiers  of 
tithes  liable  to  par  poor  rates ;  this  payment  is  a 
tithe  and  is  rateable.  The  two  cases  of  EidaiU  y. 
Payne  (52  L.  T.  Eep.  N.  8.  530,  and  54  L.  T.  Rep. 
N.  S.  705)  are  not  against  my  argument  that  the 
sum  in  dispate  is  a  tithe  or  a  payment  in  lieu  of 
a  tithe.  [Mathew,  J. — ^The  latter  case  decided 
that  the  law  of  tithes  was  inapplicable  to  this 
kind  of  payment  in  an  important  particular.] 
Tbe  cases  did  not  decide  that  the  payment  was 
not  a  tithe,  but  that  it  was  not  a  tithe  within 
2  A  3  Will.  4,  c.  100.  Again,  sects.  51  and 
54  of  tbe  Valuation  of  Property  (Metropolis) 
Act  1869  (32  &  33  Vict.  c.  67)  render  tithes 
or  payments  in  lien  of  tithes  rateable,  for 
nich  ai«  to  be  included  in  the  valuation  lists. 
Tithe  in  the  ordinary  sense  arises  from  lands,  but 
there  are  cnBtomarv  tithes.  The  payments  that 
have  been  settled  b^  private  Acts  of  Parliament 
in  consequence  of  disputes  between  tbe  claims  of 
tho  clergy  aad  the  lay  impropriators  in  the  city  of 
London  puishes  to  tithes  are  in  the  nature  of 
customary  tithes :  (2  Eagle  on  Tithes,  464.) 
Siu^  payments  are  n^ieable.  [Hathxw,  J. — 
Could  the  Valofttion  (Metropolis)  Aot  1869  operate 
irpon  anything  excqifc  payments  of  the  kind 
therein  mentioned  P]  Tea,  upon  anob  a  payment 
as  in  the  present  case.  The  statute  of  SUsabeth 
menticms  tithes  in  terms,  and  must  be  oonstrued 
to  be  intended  to  include  whatever  was  called 
tithe  in  the  Act  of  Hen.  8.  It  must  be  borne  in 
laind  that  the  Valuation  Act  1869,  which  provides 
for  the  rating  of  tithes,  applies  to  an  area  which 
is  principally  covered  with  houses,  though  land 
covered  with  housea  is  not  properly  titheable. 

Sir  B.  Webwler,  Q.C.  (A.-G.)  (8.  TTooy'with  him). 
— ^The  payment  here  is  in  the  nature  of  an 
oblation,  but  is  called  a  tithe  bv  tbe  Lesrislature 
for  the  sake  of  convenience,  and  the  incidents  of 
tithe  do  not  attach  to  it.  The  Metropolis  Valua- 
tion Act  of  1869  was  not  a  charing  Act  at  all, 
but  only  one  for  creating  uniformity  of  valuation 
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thronghont  the  metropolis.  The  sum  paid  by  St. 
Botolph  parish  to  the  respondents  under  the  Act 
of  1881  is  not  a  tithe  upon  which  that  Act  could 
operate,  and  that  Act  has  nothing  to  do  with  the 
rateabilitv  of  this  payment  to  the  poor.  As  a 
matter  oi  fact  these  so-called  "  titnes "  have 
never  been  rated.  The  original  oblation  on 
which  this  payment  is  based  did  not  resemble 
tithes,  but  were  voluntary  offerings  on  Sundays 
and  saints'  days.  There  was  no  remedy  by  distress 
in  respect  of  them,  and  the  payment  was  not  one* 
tenth  of  anything.  The  distinction  between 
tithes  and  personal  payments  has  always  been 
maintained : 

Calthrop's  Beports,  92  et  aeq. ; 
2  Eagle  on  Tithes,  4ia  »t  aeq. 

Tithea  in  the  proper  aense  of  the  word  were  a 
constmotive  occupation  of  the  land  itself;  and 
what  was  meant  to  be  chargeable  under  43  EUs. 
0.  2,  were  tithea  ariainfc  from  the  land,  and 
therefore  to  be  deducted  by  the  tenant  or 
occupier  from  the  value  of  his  occupation ;  that  is* 
one*tenth  of  the  benetirial  occupation  of  the 
land  was  in  the  parson.  The  Valuation 
(Metropolis)  Act  1869  did  not  create  any  fresh  or 
additional  liability  to  pay  ratpa.  He  cited 
Rex  T.  3V>nu,  1  Dong.  401 ; 

Rag.  V.  ChriatophsrMm,  58  L.  T.  Bep.  N.  8.  8Mt 
16  Q.  B.  Div.7. 

In  the  latter  case  the  Master  of  the  Bolls 
throws  great  doubt  on  a  dictum  of  Lord  Kenyon 
in  Bex  v.  Carlyon  (3  T.  E.  385).  [Denman,  J. 
referred  to  Beg.  v.  Shaw,  12  Q.  B.  419;  17  L.  J. 
130,  M.  C]  That  decision  tamed  on  the 
special  terms  of  the  particular  commuting  Act. 
Eedaile  t.  Poj^  (52  L.  T.  Bep.  K.  S.  530)  is 
a  direct  authority  in  favour  of  the  contention  of 
the  imaent  respondents. 

Sir  E.  Olarhe,  Q.C.  in  reply.— The  case  of 
Beg.  v.  CJtritlopherton  (ubiaup.)  is  distinguishable^ 
bemuse  in  that  case  there  was  no  statute  creating 
a  tithe  as  in  the  present  case.  This  payment  is 
treated  of  as  a  tithe  as  far  back  as  the  Act  of 
37  Hen.  8.  Tithes  can  by  custom  be  upon  honseii, 
as  is  apparent  from  8  &  8  Edw.  6,  c.  13,  a.  12. 
He  also  cited 

Rez  T.  Boldero,  4  B.  A  C.  467 ; 
Loundea  v.  Hone,  2  Wm.  Bl.  1252. 

Cur.  adv.  viUt. 
March  8. — Mathew,  J.  delivered  the  jndgmenfc 
of  the  Court. — This  case  was  argued  before  my 
brother  Denman  and  myself,  and  I  have  now  to 
deliver  the  judgment  of  the  court.  It  is  an 
appeal  against  a  decision  of  the  General  Assess- 
ment Sessions  held  under  the  Valuation  Act  of 
1869,  striking  out  of  the  valuation  list  of  the 
parish  of  St.  Botolph  Without,  Aldgate,  the  sum 
of  65001.  at  which  the  respondents  had  been 
assessed  as  the  lay  impropriators  of  the  tithes 
valued  at  that  amount.  The  respondents  were 
admitted  to  be  the  owners  of  the  tithes  and  the 
sums  of  money  imyable  in  the  parish  by  the  Aot 
of  37  Hen.  8,  c.  12,  and  of  the  annual  unount  of 
65(X)I.  in  lien  and  satisfaction  of  part  thereof 
myable  b^  the  Act  of  44  &  45  Vict.  c.  cxcvii. 
The  question  raised  for  our  decision  was,  whether 
the  respondents  ought  to  be  assessed  under  the 
43  Eliz.  in  the  sum  of  GbOOl.  as  being 
payable  in  respect  of  tithes  or  payment  in  lieu 
of  tithes.  It  was  pointed  out  in  the  course  of 
the  arguments  for  the  appeUant»  that  the 
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payments  referred  to  in  the  Act  of  Hen.  8  had 
been  described  in  a  long  Berien  of  statutes  down 
to  the  Commntation  Act  for  this  pariah  passed  in 
the  year  1881  as  "  tithes  or  payments  in  lieu  of 
tithes and  it  was  argued  that  they  were  pay- 
ments intended  to  form  part  of  the  income  of  the 
parson  or  vicar,  and  tnerefore  Mseuable  to  the 
rdief  of  the  poor  at  the  time  of  the  jMusing 
of  the  4S  Eliz.  Thia  assesBable  cdiaracter, 
it  was  said,  vas  transferred  to  the  amoont  of 
^5001.  at  which  these  payments  had  been 
commuted.  On  the  other  hand,  it  was  contended 
for  the  respondents  that  the  payments  mentioned 
in  the  Act  of  Hen.  8  were  not  tithes  in  the 
legal  sense,  because  lauds  covered  with  honses 
were  not  titheable.  It  was  said  that  the  "  tithes, 
oblations,  and  other  duties,"  with  which  the 
statute  dealt,  were  all  personal  payments  of  the 
same  character,  namely,  contributions  from  the 
citizens  of  Loudon  towards  the  maintenance  of 
the  clergy  which  had  become,  to  some  extent, 
■obligatory  by  custom  or  otherwise.  The  history 
of  these  payments  will  be  found  in  2  Eagle  on 
Tithes,  443  and  following  pages,  and  the  learned 
anthor's  view  that  they  wero  not  tithes  or  pay- 
ments in  lien  of  tithes  received  the  sanction  of 
the  Court  of  Appeal  in  EsdaUe  v.  Poume  (52  L.  T. 

N.  S.  530;  U  h.  T.  K.  S.  705).  The 
-olr|Bct  of  the  Act  of  Hen.  8  would  seem  to  have 
been  to  render  these  payments  certain  and 
tangible,  and,  as  appears  from  the  preamble  to 
the  statute,  to  terminate  "  the  contention,  strife, 
and  variances"  which  had  arisen' on  the  subject 
"  between  the  parsons,  vicars,  and  curates,  and  the 
citizens.*'  By  the  Act  it  was  proposed  to 
substitute  for  these  payments  a  rate  calculated 
upon  the  rents  of  the  houses  then  built  and 
to  be  thereafter  erected  within  che  city  and 
liberties.  The  many  di^cisious  upon  the  statute 
with  respect  to  these  payments,  which  will  be 
tonnd  in  the  teit-books  on  the  subject  of  tithes 
in.  London,  show  that  th^  never  beicame  certain, 
and  that  ^putes  with  respect  to  them  continued 
until  recent  times.  The  differenoes  in  the  parish 
-of  St.  Botolph  would  seem  to  have  lasted  down 
to  the  passing  of  the  Commntation  Act  of  1881. 
That  snch  charges  are  not  assessable  under  the 
statute  of  Elizabeth  appears  to  be  settled  by  the 
judgment  of  this  division  in  the  case  of  Meg.  v. 
Chnatophergon,  which  was  affirmed  by  the  Court 
of  Appeal  (16  Q.  B.  IJiv.  7) ;  but  even  if  there 
were  not  this  authoritj  on  the  subject  there 
would  be  great  difficulty  in  adopting  the 
contention  of  the  appellants.  It  is  a  significant 
-fact  that  no  assessment  upon  these  payments 
has  ever  been  made  in  this  parish,  and  that  there 
would  seem  to  be  no  decision  to  the  effect  that 
fiimilar  payments  have  been  rateable  in  the  other 

r-isbea  of  the  city  of  London.  It  is  farther  to 
observed  that,  while  the  Tithes  Commutation 
Act  (6  ft  7  Will.  4,  c.  71),  s.  69,  expressly  provides 
that  rentcharges  in  lien  of  tithes  shall  be  liable  to 
such  rates,  charges,  and  assessments  as  tithes 
have  theretofore  been  Subject  to,  there  is  no 
recognition  or  imposition  of  any  snch  liability 
in  the  general  Act  for  tha  commntation  of  tithes  in 
the  city  of  London  of  1879.  But  that  the  payment 
of  65001.  is  not  intended  to  be  assessable  appears 
to  be  clearly  indicated  by  the  Act  for  the  com- 
mntation of  tithes  in  this  Parish  passed  in  1881 
^44  &  45  Vict.  c.  cxcvii.).  The  statute  confirms  a 
compromise  and  settlement  enterod  into  between 
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the  pariah  and  the  tithe-owners.  For  the 
purpose  of  carrying  ont  this  compromise,  the 
parish  is  to  raise  annually  65001.  by  a  tithe  rate, 
which  is  in  effect  an  addition  to  the  poor  rate 
(sect.  8).  This  sam  of  6500Z.  is  to  be  paid  to 
the  tithe-ownera  by  equal  half-yearly  payments 
(sect.  9).  Now,  if  the  appeUants  be  r^httiw 
parish  ia  not  nukde  liable  to  pay  to  the  tithe- 
owners  the  amount  of  the  commataticnu  but  that 
sum  reduced  hy  an  nncertain  rebate  on  repayment 
of  the  rates  lor  the  poor,  and  as  it  wDiud  seaoi 
other  parochial  charges.  It  is  extremely  impro- 
bable tnat  any  snch  bargain  would  be  made  by  the 
tithe-owners.  That  it  was  not  meant  seems  clear 
from  sect.  10,  which  provides  for  the  redempticai 
of  the  tithe  rates.  Under  that  section,  if  the 
parish  desires  to  get  rid  of  the  rates,  the  rate- 
payers wonld  practically  be  bound  to  find  a  aom 
which  after  payment  of  the  cost  of  investment 
would  produce  an  annual  amount  of  65001.  if 
invested  in  Three  per  Cent.  Consolidated  Bank 
Annuities.  This  annual  amount  the  tithe  owners 
wonld  receive  without  deduction  of  any  kind  ior 
parochial  purposes.  There  seems  to  be  no  rsastHt 
why  they  should  be  worse  off  while  the  tateg 
remain  unredeemed.  We  are  of  (minion  thai  the 
statute  means  what  it  aaya,  that  the  tithe-owners 
were  to  have  65001.  a  year  in  lien  of  the  previoos 
chareea,  and  therefore  that  the  parish  is  not 
enlitled  to  reduce  the  amonnt  as  contended  upon 
this  appeal.  Our  judgment  is  therefore  for  the 
respondents  with  costs. 

Judgment  fimapon^etiia. 
Solictors  for  the  appellants,  Baylis  and  Pmrea. 
Solicitors  for  the  respondaits,  IrMtor  and  Co, 


Friday,  Monk  4. 
(Before  Bat  and  Wnxs,  JJ.) 
Bbo.  v.  Sandovai..  (a) 
Foreign  Enliaiment  Act  1870 — Expedition  agaiuit 
friendly  Stato— Fitting  out  ana  preparation  qf^ 
within  Quern**  dominiont-^  4*  34  Vict,  c  90^ 
M.  8,11. 

The  offence  of  fitting  out  and  preparing  an  expedi- 
tion iBithiM  the  Queen's  aominiona  againat  a 
friendly  State,  under  eeet.  11  of  ike  Foreigu 
Erdittmeni  Act  1870,  u  euMoientU/  eo««fi^al 
the  purchase  tf  ^une  ana  amnmnition  innh*$ 
country,  and  their  ahipment  for  the  purpom  of 
being  put  on  boaad  a  ship  in  a  foreign  port,  ir«m 
A  Jmotoledge  of  the  ^rchaeer  and  $ht^>er  thai 
they  are  to  he  used  %n  a  hoatHe  demonetratum 
agaimt  »ueh  State,  though  the  thimper  takee  no 
pari  in  any  overt  act  of  war,  and       »hip  if  not 
juHy  equipped  for  the  eo^edUion  viihin  any  pari 
belonging  to  the  Queen't  dominione. 
This  was  an  application  for  a  role  for  a  new  trial 
in  criminal  proceedings  taken  by  the  Crpwn 
against  the  defendant,  on  the  ground  of  Ipis- 
direction  of  the  leiu^Kd  judge  at  the  trial.  Lid 
that  the  verdict  was  against  the  weighty  itf 
evidence. 

The  defendant  Sandoval,  a  foreigner,  but 
resident  in  this  country,  was  indicted  at  the 
Central  Criminal  Court,  together  with  two 
others,  Sir  William  Call  and  Burd,  for  (tnferolu^ 
within  the  limits  of  Her  Majesty's  dominion^ 

(a)  B«ported  by  W.  P.  Etbmlbt,  bq.,  BuiiBteMt^w. 
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eqaippine  and  despatching  a  vessel  with  intent 
or  knowfedge,  or  haTing  reasonable  cause  to 
believe,  that  it  woald  be  employed  in  the  militaiy 
or  naval  service  of  any  foreign  State  at  war 
with  a  friendly  State,  and  for  preparing  aod 
fittinf;  oat  a  naval  expedition  to  proceed  against 
the  diiniinions  ot  a  friendly  State. 

Daring  the  coarse  of  the  case  the  Crown  with- 
drew the  proaecation  agaiost  Baird.  In  the  end 
the  ^nzy  diaaneed  in  regard  to  Sir  W.  Call,  bnt 
convicted  the  defendant. 

The  facts  on  irtiioh  the  conviction  was  based 
were  as  f  ollqwa : — 

Colonel  Sandoval  bought  two  Krupp  f^ns  at 
Shield,  and  a  quantity  of  ammanition  at 
Birmingham ;  the  gnns  he  sent  to  Woolwich  to 
be  fitted  with  carriages  suitable  for  nse  at  sea. 

The  defendant  then  shipped  in  a  general  ship 
the  gons  and  ammnnition  (20,000  ronnds  of  ball 
cartridge  and  shells)  to  Antwerp,  where  there 
arrived  at  the  same  time  a  ship  called  tineJuHiiia, 
pondiased  by  the  said  Call  m  the  name  of  his 
Talet,  one  Philips. 

He  then  embarked  on  board  the  Justiiia,  and 
soon  after  she  left  Antwerp;  he  assumed  the 
general  oomihand  of  those  on  board,  among  whom 
were  three  generals. 

The  ship  was  supposed  to  be  cleared  for 
Trinidad  in  the  West  Indies,  and  her  papers 
were  regular ;  she  carried  no  cai^  except  a  luge 
quantity  of  bunker  ooal  and  the  warlike  stores. 

On  the  arrival  of  the  ship  off  Grenada,  it  was 
discovered  that  she  would  not  be  allowed  to  put 
into  Trinidad  because  she  was  carrying  arms  on 
board. 

When  off  Trinidad  the  ship  was  transferred  from 
Philips,  Call's  valet,  to  General  Pnlgar,  one  of 
the  officers  on  board,  her  name  was  altered,  and 
the  English  flag  hanled  down  and  a  foreign  one 
was  ran  up  in  its  place.  The  defendant,  however, 
\eS!k  the  ship  and  landed  at  Trinidad. 

The  ship  then  made  for  afdace  called  Carwpano, 
on  the  mainland  of  Yeneanela,  where  a  British 
orauul  was  said  to  be,  but  one  could  not  be  found. 
She  there  took  in  tow  a  flotilla  of  boats,  filled  with 
armed  men,  and,  after  hannlessly  shelling  a 
eostom-hoose,  engaged  with  a  Venezuelan  man- 
of-war,  and  was  worsted,  one  of  the  generals  on 
board  being  killed,  and  retired  to  San  Domingo, 
whence  the  crew  was  sent  back  to  England. 

On  hia  return  to  England  the  defendant  was  pat 
en  his  trial  ^ith  the  other  two.  for  violation  of 
the  Foreign  Enlistment  Act  1870. 

By  33  &  84  Viet.  90,  s.  8 : 

If  ai^  perwHi  within  Her  H^Mty's  dominions, 
iriUuntt  the  lieaaea  of  Hor  Msjesty,  does  any  of  the 
fbUowinff  aotfl,  that  is  to  say : 

(3)  Kqnipfl  any  ship  witb  intent  or  knowledge,  or 
haviiw  reasonable  oaoae  to  believe,  that  the  same  Bhall 
or  will  be  employed  in  the  military  or  naval  sflTvice  of 
■ay  foreign  State  at  war  with  wxsj  ftriendly  State ;  or 

(4)  Deapatehfls,  or  oanes  or  allows  to  be  despatched, 
any  ship  with  intent  or  kncnrledre,  or  bavin;  reasonable 
oanseto  belier^  that  the  Bame  shall  or  will  be  employed 
ia  the  military  er  naval  aervioa  of  any  foreign  State  at 
WW  with  any  friendly  State; 

Sod)  perBon  shall  be  deemed  to  have  oommitted  an 
<Ano«  against  this  Act;  and  the  following  oonse- 
qaeBoea  ahall  ensoe : 

(1)  The  offender  shall  be  pnnishable  by  fine  and 
Imprisonment,  or  either  of  anch  pnnishmenta,  at  the 
cEteretion  of  the  coart  before  which  the  offender  is 
ooDTioted:  and  iminisonment,  if  awarded,  may  be 
fliUwr  with  or  wiUumi  hard  lahonr ; 

^)  The  slsqp  in  respect  of  whioh  aay  such  offenee 
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is  oommitted,  and  her  equipment,  shall  be  £oz£eited  to 
Her  Majesty. 

By  sect.  11 : 

If_  any  person  within  the  limits  of  Her  Majesty's 
dominions,  and  withont  lioenoe  of  Her  Majesty, 

Pr^)area  or  fits  out  any  naral  or  milita^  ezpediti<m 
to  proceed  againat  tiie  dominions  of  any  friendly  State, 
tiie  following  oonseqnenoae  ahall  enane : 

(1)  Every  person  engaged  in  snch  preparation  or 
fitting  ont,  or  aaaiBting  therein,  or  employed  in  any 
oapacity  in  such  expedition,  shall  be  gailty  of  an 
ottenoe  a^rainst  this  Aot,  and  shall  be  pnnishable  by 
fine  and  imprisonment,  or  either  of  anoh  punishments, 
at  the  di»»etion  of  the  ooort  before  which  the  offender 
is  convicted;  and  imprisonment,  if  awarded,  may  be 
either  with  or  withont  hard  Isbonr. 

(2)  All  ships  and  their  ecinipments,  and  all  ams  and 
mnnitions  <a  war,  used  in  or  forming  paft  of  sndk 
ezpeditkm,  shall  be  forfeited  to  Her  Majesty. 

/.  P.  Grain  for  the  defendant  Sandoval.— 

There  ought  to  be  a  new  trial  in  these  pro- 
ceedings, on  the  ground  both  of  misdirection 
and  the  absence  <»  evidence  to  show  that  the 
defendant  had  fitted  out  within  the  C^eras 
dominions  a  naval  or  military  expedition  against 
a  friendly  State.  The  learned  judge,  it  is 
submittecC  was  wrong  in  his  construction  of  the 
Act  in  telling  the  jury  there  was  evidence  of  an 
expedition  having  been  fitted  out  by  the  defen- 
dant in  this  country.  There  was  no  evidence  of 
a  naval  expedition,  for  that  would  require  the 
proper  equipment  of  a  vessel  capable  of  being 
used  as  a  warship ;  and  the  ship  in  question  was 
an  ordinary  merchant  trader.  There  wan  nD 
evidence  of  a  milituy  expedition,  for  that 
requires  the  enlistment  of  men  as  soldiers,  and  it 
is  not  su^tested  that  any  such  enlistment  took 
place  in  the  present  case.  The  next  polat  is, 
whether  the  defendant  prepared  or  fitted  out  an 
expedition  against  the  friendly  State  ot 
Venezuela,  within  the  Qneen's  dominions  or 
adjacent  territorial  waters.  The  defendant  had 
nothing  to  do  with  sending  the  steamer  Justitia 
to  Antwerp;  and  even  when  she  started  from 
Antwerp  it  was  on  a  commercial  venture,  for, 
according  to  the  evidence,  the  defendant  did 
not  know  of  a  proclamation  at  Trinidad  forbid- 
ding the  importation  of  arms.  No  act  of  war, 
na'vul  or  military,  wsa  done  by  this  ship  until 
after  the  defendant  had  surrendered  all  control 
over  her  movements.  Assnming  that  overt  acta  of 
war  were  done  W  those  on  board  of  her  off  the 
coast  of  Venezuela,  they  were  done  after  the 
British  flag  was  hanled  down  and  a  foreign  one 
hoisted,  and  the  courts  of  this  country  have  no 
jarisdiction  over  them.  Lastly,  according  to  the 
true  construction  of  the  Act,  the  expedition  must 
be  completely  prepared  or  fitted  out  in  this 
country  to  render  it  a  criminal  offence.  The  ship 
when  setting  ont  from  English  waters  must  have 
on  board  something  more  than  a  few  arms ;  and 
when  the  Jtutitia  left  this  country  she  did  nob 
carry  even  a  cargo  of  arms. 

Dat,  J. — ^The  meaning  of  sect.  11  is  clear;  and,  as 
it  is  of  great  importance  that  it  should  not  be  Bnp> 
posed  that  there  is  any  doubt  as  to  the  meaning  o£ 
the  Act  (fuid  we  entertain  no  doubt  upon  it),  we 
give  onr  judgment  at  once.  The  question  is 
whether  there  was  evidence  at  the  trial  that  tha 
defendant  had  within  the  Qneen's  dominions  pre* 
pared  or  fitted  out  a  naval  or  miLitai7  expedition 
against  a  friendly  State.  The  oi^y  other  question 
that  presents  itself  to  tu  is,  sn|i{>ocang  tlure  loft 
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such  evidence,  were  the  jury  rif^ht  in  acting 
npon  it  P  The  real  qnestion  is  the  first  one.  The 
facts  were  shortly  these :  Colonel  Sandoval,  a 
foreigner,  bnt  residing  in  this  country  and 
enjoying  its  hoEipitality,  and  so  owing  a  temporary 
allegiuice  and  Ixiund  to  obey  its  laws,  bnys  two 
Kmpp  guns  at  Sheffield ;  he  also  buys  at 
fiinningbam  a  quantity  of  ammunition  such  as 
might  be  used  for  pnnxnes  of  warfare.  He 
sends  the  guns  to  Wooiwi<A  to  be  fiUied  up  as 
cheapfy  as  possible;  and  as  a  matter  of  fact 
they  am  fitted  op  on  carriages  so  as  to  be  capable 
of  being  used  on  board  ship.  That  is  all  that 
the  def^dant  wa.-;  shown  to  hare  done  in  this 
country ;  and  if  he  had  done  nothing  else  in  the 
matter,  I  should  agree  with  Mr.  Grain  that  he 
had  not  fitted  out  any  naval  or  military 
expedition  in  this  country.  But  evidence  was 
admitted  to  show  what  was  subsequently  done 
with  these  guns  and  ammnnition.  Colonel 
Sandoval  caused  the  guns  and  ammunition  to  be 
shipped  on  board  a  general  trading  ship  to 
Antwerp,  where  they  arrive,  and  at  the  same 
time  a  vessel  called  the  Jjiatitia  arrives  at 
Antwerp,  which  had  been  purchased  by  Sir 
William  Call  in  the  name  of  his  valet*  one 
Philips.  Up  to  that  time  there  was  no  evidence 
of  direct  connection  between  the  defendant 
and  the  JtutUiot  bat  now  we  find  that  the 
gans  and  ammunition  so  shipped  by  the  de- 
fendant are  put  on  board  the  JuttUia.  Ko  sale 
of  the  guns  and  ammunition  appears  to  have  been 
efEected,  but  the  defendant  himself  embarked  on 
board  the  Justitta,  and  shortly  after  leaving 
Ajitwerp,  asserted  himself  to  be  the  leader  of 
the  enterprise.  Other  ammunition  was  put  on 
board  in  considerable  quantities,  though  as 
regards  the  ship's  carrying  capacity,  in  trifling 
quantities;  and  with  the  exception  of  these  guns 
and  ammunition  she  carried  no  cargo.  The  ship 
sailed  nominally  for  Trinidad  with  her  papers,  as 
might  be  expected,  in  excellent  order,  and  on 
board  of  her,  besides  Colonel  Sandoval,  were  a 
number  of  genenUs  and  the  ordinaty  crew,  mainly 
BngUshmen,  and  Philips,  the  valet,  who  was  the 
nominee  of  t^e  purchaser,  his  master.  The  defen- 
dant asserted  himself  to  be  the  leader  of  the  enter- 
pise  and  captain,  and  the  captain  was  the  mere 
navigator.  The  ship  arrived  o£E  Grenada,  and. 
on  communicating  with  the  shore,  those  on  board 
learnt  that  a  proclamation  had  been  issued  at 
Trinidad  preventing  ships  with  arms  on  board 
from  puttmg  in  at  that  island.  She  then  sailed 
towards  Trinidad;  and,  when  off  that  island, 
Philips,  the  valet,  transfers  the  ship  (withoat  any 
consideration,  as  far  as  we  know)  to  one  of  the 
generals,  and  her  name  was  altered,  and  the 
English  flag  hauled  down  and  some  foreign  flag 
was  rnn.  up  in  its  place.  The  defendant,  however, 
leaves  the  ship,  and  limds  in  Trinidad.  [His 
I^ndship  then  stated  in  detail  the  naval  and 
militny  opoiiktions  off  the  coast  of  Venezuela.] 
Kow,  it  is  said  that  this  expedition  represented  a 
iond  fide  commercial  transaction ;  that  the  ship's 
papers  were  thoroughly  re^Iar  (which  one  miffht 
expect  in  a  transaction  which  was  not  hond  ^de) ; 
and  that  there  was  nothing  inconsistent  with  a 
mercantile  adventure ;  but  that  was  for  the  jury 
to  judge  of.  Again,  it  was  said  that  there  was 
no  evidence  that  the  defendant  did  "  prepare  or 
fit  out"  an  expedition  within  the  Queen's 
dominions.   Bnt  I  am  clearly  of  opinion  (if  we 
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are  to  make  use  of  onr  common  sense)  that  there 
was  abundant  evidence  of  a  preparation  and 
fitting  ont  of  an  expedition.  Mr.  Grain  has 
urged  that  there  is  no  ofiFence  unless  there  hsa 
been  a  complete  fitting  out  and  eqnipmeot;  that 
the  ship  must  take  her  last  biscuit  on  board. 
Bat  the  Act  was  pafsed  to  prevent  such 
mischiefs  as  the  present,  and  I  am  m  opinion  that 
the  moment  any  overt  act  of  preparation  ia  dims 
the  statntory  ofilence  is  committed,  so  that  soeh 
attempts  may  be  defeated,  and  the  misc^evoas 
consequences  likely  to  ensne  to  this  country  may 
be  prevented.  The  defendant  bonght  the  guns 
and  the  ammnnition  which  were  eventually  used 
on  board.  In  my  jadgment,  there  was  a  snbstao- 
tial  preparation  made  in  this  countrv.  These  guns 
and  ammunition  were  bonght  over  here  and  then 
shipped  to  Antwerp.  For  what  P  For  that  which 
amounted  to  both  a  naval  and  military  expediti(»L 
A  number  of  persons  were  collected  tt^ether  on 
board  this  ship,  the  JvMtitia,  and  proceeded 
together  for  the  unmistakable  purpose  of  levying 
WE^  or  creating  a  disturbance  within  the  territory 
of  a  friendly  State.  The  defendant,  then,  did 
make  fireparation  in  this  coantry  for  such  an 
expedition.  We  entertain  no  doubt  that  there 
was  abundant  evidence  of  preparatiMt  in  tins 
conntry  to  be  left  to  the  jnry,  and  to  anppoit 
their  very  proper  verdict. 

Wills,  J.— I  am  of  the  aame  opinion.  The 
rule  for  a  new  trial  is  based  on  two  gronnds. 
The  first  is  misdirection  on  the  part  of  the 
learned  judge  at  the  trial,  who  should  have  told 
the  jury  that,  unless  a  naral  or  military  expediti<m 
was  completely  fitted  out  in  this  country,  no 
ofEence  had  been  committed  under  sect.  11.  In 
my  judgment,  it  would  be  very  mischievous  to 
grant  a  rule  in  order  to  have  a  contention  of  this 
sort  discussed.  The  section  in  question,  when 
looked  at,  will  not  bear  this  most  unreasonable 
constniction.  Any  act  of  preparation  in  thin 
country  is  a  preparation  within  the  Act,  and 
conaeqaently  within  tiie  jnriadiotion  o£  tins 
court.  The  second  ground  was,  tiiat  the  verdiet 
WAS  against  the  weight  of  evideiuse.  In  aoy 
judgment*  it  was  not  against  the  weight  « 
evidence;  and  I  think  tlM  jnt^  would  have 
shown  themselves  devoid  of  ordinary  commcn 
sense  if  on  this  evidence  they  had  come  to  aOT 
other  conclusion  than  that  at  which  they  arrived. 
This  resolves  itseU  into  two  considerations :  first, 
was  this  a  naval  expedition  fitted  out  agwist  the 
territory  of  a  friendly  State ;  secondly,  how  &r 
the  defendant  Sandoval  was  involved  in  it.  lite 
Crown  suggests  that  it  was  an  expedition  to 
proceed  against  the  State  of  Venezuela.  It  is  in 
evidence  that  it  was  of  a  contemptible  rharacto', 
but  not  the  less  an  expedition.  On  the  bicts  I 
think  there  is  no  doubt  that  the  ship  was 
intcmded  to  be  so  need.  She  carried  Empp  gona 
specially  fitted  on  gun  carriages  for  use  at  asa. 
According  to  Colonel  Sandoval  thar  were  to  be 
used  for  "  moral  effect  hut  we  wnl  understand 
what  is  the  meaning  of  that  expressioa  under  such 
circumstances — it  meanscoercion  of  those  to  whom 
it  is  apj^iod.  I  think  an  expedition  which  sets  ont 
from  this  country  to  use  such  moral  effect  upon 
a  friendly  State  is  within  the  Act,  and  does  not 
become  leas  a  warlike  act  beoanse  it  is  to  have  a 
morfU  effect.  The  ship  ultimately  arrives  in 
waters  contignons  to  the  coast  of  Veaesnela,  and 
receives  on  board  a  contiiig»tof  men  who  wen 
Digitized  by  VjOOglC 


Hxa.  V.  Sahdotal. 


Jw  11,  1887J 


THB  LAW  TIMES. 


[Vol  lvi^  n.  b.— 529 


Q.B.  Dir.]      B§  Shobeditch  FABLumrrART  Eucnov  1886;  £b  jMir<«  VALnK.      [Q.B.  Dir. 


not  wanted  m  Bailorg,  and  immediately  after- 
irwds  she  becomps  engaged  with  a  Venesnelaa 
war  vessel,  who  fires  upon  her.  The  Krnpp  giuis 
uid  wtamimition  were  made  use  of  in  this 
esgagement,  and  on  the  following  daj  for  the 

Sarpose  of  bombarding,  at  long  range,  one  or  two 
oases;  but  the  jarr  were  asked  to  believe  that 
the  shots  were  fimd  with  the  object  of  finding 
the  range.  Thus  part  of  the  territories  of  a 
friendly  State  were  snbjeoted  to  the  fire  of  this 
vessel.  To  my  mind,  there  is  abandant  evidence, 
looking  at  the  history  of  this  ship,  that  nltimately 
(whatmrer  had  been  dime  or  l^t  undone)  she 
beeadie  an  upedition  aauiut  the  domimoiu  of  a 
friendly  State.  She  left  Antwerp  with  a  huver 
qouititr  of  banker  coal  tlum  she  wanted  to  tuce 
her  to  Trinidad;  she  carried  on  board  no  earvo 
except  these  mnnitions  of  war.  At  Grenada  she 
finds  a  proclamation  that  she  cannot  put  into 
Tiinidad  becanse  she  is  carrying  arms ;  and  off 
the  latter  island  the  transrer  of  the  vessel  takes 
place.  So  far,  it  wais  sud,  this  ship  had  not  been 
engaged  in  anything  beyond  a  mere  mercantile 
ventnre,  and  that  Colonel  Sandoval  had  left 
before  that  which  afterwards  happened,  which 
was  a  mere  accident  that  snpervened  npon  the 
Original  design  of  the  voyage.  I  think  it  wonld 
have  required  an  extravagant  stretch  of  hnman 
crednlity  for  the  jnry  to  entertain  the  smallest 
doabt  that  wha^  toppened  o£E  the  coast  of 
Tmeniela  was  not  the  actoal  object  of  the  fitting 
oat  ai  the  ship.  The  next  point  is,  whether  the 
defendant  heated  to  prepare  and  fit  ont  this 
expedition.  Of  oonrae,  if  he  did  not,  he  is  not 
ginlty  of  any  offence.  Bnt  what  he  did  was  to 
my  gnns  and  ammnnition  over  here  and  ship 
them  to  Antwerp.  He  then  snperintended  their 
re-embarkation  on  board  the  JustiHa,  and  soon 
after  she  had  left  that  port  he  declared  himself 
to  be  the  leader  of  the  enterprise,  and  acted  as 
SQch — at  any  rate,  as  far  as  Trinidad.  It  is 
impossible  that  he  conld  have  assnmed  that 
cfauacter  without  a  knowledge  of  the  actual 
destination  of  the  ship.  His  landing  at  Trinidad 
is  pnfectly  immaterial  (for  tbat  may  have  been 
dnie  to  secnre  bis  personal  safety  or  evade 
oiminal  proceedings)^  if  he  wera  connected  with 
Che  aending  ont  of  the  resael  to  that  island,  and 
laew  the  porpose  for  which,  she  went  there.  He 
made  no  iq^wrent  effort  to  control  the  destina- 
tint  of  the  warlike  merchandise  after  he  left  her  at 
HKnktad.  Again,  it  happened  tbat  this  vessel 
arrived  off  the  coast  of  Yeneznela  just  at  the 
oppurtune  moment  when  a  revolution  broke  out ; 
that  coincidence  conld  not  have  been  accidental, 
and  Colonel  ^ndovBl  must  have  been  aware  that 
there  was  a  strong  probability  Ithat  such  revolu- 
tion wonld  break  out.  Indeed,  that  so-called 
aecidental  coincidence  has  much  influence  on  my 
mind  as  to  the  defenduit's  motives  for  fitting 
oat  this  ship.  The  double  coincidence  of  the 
defendant  arriving  at  Antwerp  just  when  the 
JvaUUa  was  starting  and  of  her  arriving  off 
Tenesnela,  as  I  have  before  described,  belongs  to 
the  marvelloos,  if  not  the  reanlt  of  the  designs  of 
^d^endact.  llwse  being  the  facts,  we  shoald 
he  wrong  if  we  were  to  grant  a  rule  for  the 
farther  discussion  of  the  qaestion ;  and  in  a  case  of 
Han  kind  we  shonld  be  firm  and  act  np  to  onr 
coQvintions.  Ifothlng  can  be  more  mischievous 
than  that  persons  who  acted  as  the  present 
defendant  had  done^  may  suppose  that  they  can 


escape  the  responsibility  for  acts  done  in  violation 
of  tue  municipal  law  passed  to  maintain  the 
reqairemente  ot  international  comitp— acts  which 
might  be  followed  by  consequences  most  mis* 
chievoas,  and  which  under  certain  circumstanoes 
it  might  be  impossible  to  exaggerate.  The 
present  expedition  was  contemptible  and  not  of 
a  character  seriously  to  affect  our  relations  with  a 
foreign  Power  bnt  the  law  was  the  same  as  to  a 
small  expedition  and  a  formidable  one,  as  to  an 
expedition  against  a  small  State  and  a  great 
State,  and  those  who  took  pu-t  in  it  were 
criminally  liable.  The  preparation  of  an  expedi- 
tum  of  such  a  character  is  clearly  an  omnoe 
within  the  Act.  We  have  no  doabt  on  this  point, 
and  the  rale  most  he  refosed. 

Rule  nisi  r^aaed.  (a) 
Solicitor  for  the  defendant,  GU/t. 


Wednesday,  March  16. 
(Before  Smith  and  Obaktham,  JJ.) 
Be  Shoeeditch  (HoxToy  Dfvisioif)  Fabuambntabt 

Elbctiok  1886;  Ez  parte  Walkeb.(6) 
Parliamentary  election — Parliamentary  Blet^iona 
(Betumir^  Officers)  Ad  1875— ^lechon  expenses 
— Beiamting  o^cer^s  charges — Personal  remu- 
norofton— 38  f  39  Fid.  e.  84.  ss.  2,  4,  $ehed.  1, 
paH  2. 

A  returning  officer  at  a  parliammtary  election  is 
not  entitled  to  remuneration  for  personal  services 
rendered  hy  him  in  the  conduct  of  the  election, 
under  the  heading  of  professional  or  oiher 
astidanee,  which  he  has  not  as  a  maUer  cf  fuet 
employed. 

This  was  a  motion  way  of  aroeal  from  an 
order  of  Day,  J.  at  chunoers,  amnning  a  de> 
cisionof  Ifaster  Johnson,  who  upheld  the  decision 
of  the  registrar  of  the  County  Court  of  Shore- 
ditch,  in  disallowing  certain  items  in  the  bill  of 
costs  of  one  Enoch  Walker,  who  was  the  return- 
ing officer  at  the  General  Election  of  1886  for  the 
Hoxton  Division  of  the  borough  of  Shoreditcb. 

In  the  above  election  R.  A.  Germaine  was  the 
unsuccessful  candidate.  The  number  of  roistered 
electors  in  the  division  was  8500. 

The  returning  officer  subsequently  sent  in  to 
the  said  B.  A.  Germaine  his  bill  of  diarges  con> 
nected  with  the  condoot  of  the  election,  amounting 
to  1752. 19*.  U. 

Among  the  items  of  the  Inll  were  the  following ; 

Prepuiog  and  publishing  ooUoe  of  eleotios  ...   2  2  0 

Preparitig  and  rapplTinff  nomioAtion  papers  ...   1  1  0 

Preparuig  Slid  pttUiuiag  aU  ether  notiaes        18  0  0 

PrMe•■i(au^  and  other  assistanoe  in  and  aboat 

the  ooadnct  of  tha  eleotion                          36  0  0 

All  other  ezpensee  as  per  statute                     18  0  0 

The  returning  officer  did  not  producp  any 
vouchers  in  respect  of  the  three  last  items,  and 
the  above  sums  were  the  maximum  charges 
allowed  1^  the  schedole  of  88  &  39  Vict.  c.  ^ 

(a)  The  defendant  was  sabeeqiieiitly  sentenoed  by 
Smith,  J.  to  one  month's  imprisonment,  and  to  pay  a 
fine  <^  5001.  and  the  oosts  of  the  protemitioD.  In 
passintr  sentenoe,  the  leamed  judge  remukfld  that  the 
sentenoe  was  lement,  as  this  was  the  first  ease  under 
the  Aot,  bat  that  oonviotion  in  any  fntare  case  woald 
be  followed  by  mooh  more  severe  pmushment. 

(»)  Bevortod  hy  W.  P.  Xtibslit,  Emi-,  Berrtotant^w.  i 

Digitized  by  V^OOy  It 


5dO-Tol.  LTI..  17. 8.} 


THE  LaW  times. 


[  JvBa  U,  1887. 


Q.B.  l)iv.]      Be  Bhokeditch  PABLiAKBXTAmT  IhiECTioH  1886;  Ett  parte  Walob.      rQ.B.  Dir. 


baving  regard  to  the  number  of  registered 

Sectors  in  the  division. 

The  said  B.  A.  Germaine  applied  for  a  reference 
under  38  &  39  Vicb.  c.  84,  to  tax  the  bill. 

The  r^strar  of  the  Shoreditch  County  Court 
(as  taxing  officer)  taxed  the  returning  officer's 
(diarges,  and  gaTe'a  certificate  allowing  the  same 
at  121Z.  W.  He  alloved  a  sum  of  91.  each  for 
the  two  items  of  "preparing  and  publishing  all 
other  noticea "  and  "  all  other  expenses,"  and 
disallowed  altogether  the  item  of  361.  for  "  pro- 
fcsssional  and  other  assistance  about  the  conduct  ^ 
oi  the  election,"  as  it  did  not  Appear  that  the  ' 
returning  officer  had  had  recourse  to  any  profes- 
sional or  other  assistance. 

The  returning  officer  appealed  against  the 
certificate  and  order  of  the  reg^trar  to  the 
Queen's  Bench  Division  in  respecb  of  the  dis- 
allowance of  the  sum  of  547.,  and  the  said  R.  A. 
Germaine  also  appealed  against  the  said  certifi- 
cate and  order  in  respect  of  certain  items  of  the 
bill  of  costs. 

The  two  appeals  were  heard  before  Master 
Jf^Bon,  who  reduced  a  moiety  the  first  two 
items  as  given  above,  but  in  other  respects 
affirmed  the  decision  of  the  registrar,  and  dis- 
'  missed  the  appeal  of  the  returning  officer  with 
costs.  The  latter  appealed  against  the  order  of 
the  master,  and  Field,  J.,  before  whom  the  matter 
came  at  chambers,  adjourned  it,  and  directed  that 
ol^ectioQS  should  be  lodged  with  the  master  to 
answer. 

The  objections  taken  by  the  returning  officer 
were  as  follows,  as  to  the  disallowance  of  the 
following  items : 

Preparing  and  pnbliBhiog  all  other  notices,  £  8.  d. 

8500  electors    18  0  0 

Professional  and  other  aesiBtanoe  in  and  about 

the  oondnot  of  the  eleotion    36   0  0 

-  Because,  as  to  the  first  item,  the  returning  officer 
■WBB  obliged  by  the  Ballot  Act  ISB^  to  publish 
certain  notices  specified  therein,  and  was  entitled 
to  be  paid  therefor  as  per  the  sohednle  in  the 
Betnming  Officers  Act  1875. 

Because,  as  to  the  second  item,  the  returning 
officer  had  rendered  services  and  incurred  expenses 
for  professional  and  other  assistance  which  he  was 
entitled  to  be  repaid. 

The  master's  reason  for  confirming  the  taxation 
of  the  registrar  in  the  case  was  as  follows : 

I  found  that  the  regietrar  had  allowed  the  retnminff 
officer  for  the  two  items  of  181.  in  question — 181.  91. 
for  each  of  the  items  of  181.  charged  for  the  "  prepara- 
tion and  pnblioation  of  other  notices  "  and  "  all  other 
expenaea  as  per  scale,"  which  I  thoaght  snfficient, 
181.  beyond  any  payment  for  which  vonchers  were 
prodnced.  The  retnming  officer  was  not  a  professional 
man,  and  it  appeared  to  me  that  he  wonid  not  have 
been  entitled  to  a  luger  sum  than  tibtA  allowed  for  his 
own  Berrioes,  and  if  the  returning  officer  meant  that 
payment  to  others  wag  inoloded  in  those  items,  he  was 
bound  to  produce  vonohera  for  saoh  payments,  conse- 
qneutlj  I  oame  to  the  oimoltuion  that  toe  sum  <^  961. 
was  pn^ieriy  diaaUowed. 

The  matter  then  came  before  Day,  J.  at 
chambers,  who  affirmed  the  decision  of  the 
master. 

The  returning  officer  appealed  to  the  DiTisiiraal 
Court. 

By  38  &  39  Vict.  c.  84, 8.  2: 

The  retomiiw  officer  at  an  eleotion  shall  be  entitlad 
to  his  reasonable  oharges,  not  exceeding  the  muns 
mentioned  in  the  first  sohednle  to  this  Act,  in  respeot  of 
serrioes  and  expenses  of  the  several  kinds  mentmnd  in 


the  said  sohednle  which  have  been  bmpaiiy  mdandflr 
iiumrred  by  him  for  the  purpouea  of  the  election.  .  .  . 
A  retnming  officer  shall  nbt  be  entitled  to  payment  for 
any  other  serrices  or  expenses,  or  at  any  greater  rates 
than  as  in  the  said  sohadnle  mentioned,  anylawornM^ 
to  the  contrary  notwifliBtanding. 

By  sect.  4: 

'Vnthin  twenty-one  days  after  the  day  on  which  tiw 
retnm  is  made  of  the  persons  elected  at  the  electioa, 
the  returning  offioer  shall  transmit  to  every  candidate 
...  a  detailed  acoonnt  showing  the  amounts  of  all 
the  charges  claimed  ...  in  req)eot  of  the  electkm. 
.    .    .  He  shall  annex  to  the  account  a  nofdce  of  the 

Elaoe  where  the  vouchers  relating  to  the  aooount  may 
B  seen,  and  he  shall  at  all  reasonable  times  and  withoat 
wiy  charge  aUow  the  person  from  whom  paynent  ii 
claimed,  or  any  ^ent  of  snob  person,  to  inspeet  and 
take  copies  of  the  vouchers.  The  retomii^  officer 
shall  not  be  entitled  to  any  charges  whioh  ore  not  duly 
inoladad  in  his  aooount. 

Schedule  1,  part  2.  Boroughs : 

For  preparing  and  pnUiduDg  the  notias  of  4  «.  d. 
election    2  2  9 

Vor  preparing'  and  supplying  the  nomination 
papers   1  1  9 

For  the  preparation  and  pnblioation  of  notices  (otiier 
than  the  notioe  of  election) — Not  exoeeding  tor  the 
whole  of  BQoh  notices  lOt.,  and  II.  tm  every  additianal 
1000  electors  above  1000. 

For  professional  and  other  assistance  in  and  about  ttt 
oonduot  of  the  eleotion— In  a  contested  election,  not 
exceeding  201. ,  an  additional 21.  for  eve^  1000  reoistered 
electors,  or  fraotion  thereof,  above  1000  and  u  to 
10,000,  and  11.  additional  for  every  1000,  or  tmdiaa 
thereof,  above  10,000.  In  anuaoonteated  eleotimi, AM- 
fifth  of  the  above  sum. 

Fta  all  other  «spenses— Kot  exceedii^  lOt.,  and  sa 
additional  II.  for  every  1000  elocton  abora  the  Airt 
1000. 

Note  to  parts  1  and  2  al  ached.  1 : 

^e  above  nuns  are  the  aggregate  obacgea,  tiie  amosBt 
of  which  is  to  be  appoitionad  among  the  several  oaadi 
dates  or  other  persons  liable  for  the  same. 

ChanneU,  Q.C.  and  Sedderwick  for  the  appelluil. 
— ^The  master  was  wrong  in  taxing  off  a  half  c$ 
the  sum  of  182.  "for  preparing  and  publishing 
notices  other  than  the  notice  of  election,"  and 
**for  all  other  expenses"  incnrred  by  htm.  As 
regards  the  first,  the  returning  offioer  was  obliged 
to  issue  fire  notices  under  the  Ballofc  Act,  for 
which  he  has  received  nothing;  and  be  is  entitled 
to  charge  for  preparing  uid  issuing  notices,  and 
the  maximum  amount  aJIowed  by  the  statute.  He 
is  also  entitled  to  the  maximum  amount  for  die 
item  of  "  all  other  expenses  " — that  is,  for  expenses 
i  which  have  not  been  elsewhere  specified  m  the 
I  bill.  Then  be  was  wrong  in  disallowing  alto- 
gether the  sum  of  361.  for  "  professional  and 
other  assistance."  Under  this  heading  the  retnm- 
ing officer  is  entitled  to  be  remunerated  for  his 
personal  services  to  the  candidate  in  the  conduct 
of  the  election.  [Grakteajc,  J.— The  ratomii^ 
officer  might  arnuv^e  with  ^  sheriff  for  his 
peraonal  remuneration  hy  the  sherift]  """"^ 
claim  under  tin  Aist  oi  1875  his  reABonBiUt 
charges,  and  the  maximum  charges  here  are 
reasonable.  The  returning  officer  was  a  vestry 
clerk,  and  he  had  to  employ  cIotIcs  under  him 
beyond  the  ordinary  woi^  of  the  vestry,  and  bw 
this  he  could  m^e  a  charge^  Thus,  if  it  is  not  a 
fee  for  services  rendered  the  retnming  o&oer, 
it  is  one  for  services  rendered  to  him,  and,  if  so^ 
he  is  entitled  to  chaise  for  cost  of  assistance. 
One  ground  for  diaUlowing  this  item  was  that 
tiie  TBtnming  c^cer  did  not  produce  any  voaobera 
foe  has  elaim,  bat  it  is  sobEoittied  that  this  is  not 
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»  caee  for  the  prodnction  of  Touchers.  [Smith,  J. 
—In  this  bill  there  is  a  charge  of  ISt  "  for  all 
other  eipenses,"  of  which  9Z.  was  allowed;  and 
these  expenses  cannot  be  recovered  twice  over.] 
Tbe  returning  officer  may  recover  anms  for  vhich 
heprodaces  novoacbers.  [Smith,  J. — If  he  has 
paid  extra  Bums  for  election  work,  he  ought  to 
prodace  vouchers  for  such  payments.  This 
statnte  was  passed  to  prevent  the  great  abase  of 
retanuQg  officers  putting  down  sums  in  respect 
of  charges  they  were  not  entitled  to  make.] 
That  may  happen  la  some  cases,  but  is  not  so 
li«e.  If  it  were  necessary  to  prodace  vouohers, 
the  returning  offiora*  could  produce  them  in 
respect  o£  several  expenses  incurred  by  him. 
Again,  by  a  later  Act  (48  ft  49  Tict.  c  62),  deputy 
Tetomiug  officers  iu  Scotland  are  entitled  to 
personal  remuneration.  [Gbasthah,  J. — ^That  is 
maigument  against  that  contention,  for,  in  order 
to  ccmfer  that  remuneration  on  them,  an  Act  of 
I^Iiament  was  necessary.]  The  sums  mentioned 
in  the  schedule  show  that  a  margin  is  left  for  the 
personal  remuneration  of  the  returning  officer. 

Bommqutt,  Q.O.  (A.  IPIniun  with  him).— The 
principle  of  the  taxation  by  the  master  was  right. 
There  are  several  specific  charges  allowed  in  the 
Bchednle  to  the  Aot  of  1875,  and  a  general  charge 
is  allowed  in  addition.  In  this  case  91.  was 
illowed  for  the  specific  item  of  preparing  and 
pobliahing'  notices  other  than  the  notice  of  the 
election,  and  another  91.  was  allowed  for  "  all 
othor  expenses."  As  regards  the  general  charge 
at  361.,  he  is  not  entitled  to  it,  nnleas  he  can 
produce  vouchers  that  he  has  incurred  the 
en)enditure.  He  is  not  entitled  to  make  any 
ouer  charges  thui  those  allowed  in  the  schedule. 
Tba  master  thought  for  his  own  services  the 
ntoming  officer  was  remunerated  by  the  sums 
allowed,  and  that  aa  to  the  other  charare  for  pro- 
^Tgi^maT  aBSiBtanc^  if  he  had  had  any,  and  had  in 
hei  paid  for  it,  he  should  have  produced  the 
mu^ers  for  such  payments. 

BiOTH,  J.— This  was  an  application  by  way  of 
apfieal  from  an  order  of  Day,  J.  at  chambers,  to 
review  the  taxation  of  a  bill  of  costs  sent  in  by 
flie  applicant,  aa  returning  officer  of  the  Hozton 
dirinon  tji  the  borough  of  Shoreditch,  to  the 
uamccesafnl  candidate  for  that  division  at  the 
General  Election  1886.  This  bill  of  charges  went 
through  varions  grades  of  taxation  :  first  before 
the  registrar  of  the  Shoreditch  Connty  Court, 
who  uked  off  541.,  made  up  of  two  items  of  181. 
and  361.  respectively;  then  before  Master  Johnson, 
who  affirmed  the  decision  of  the  County  Conrt 
registrar ;  then  it  came  before  Field,  J.  on  appeal, 
who  referred  it  back  to  enable  the  applicant  to 
carry  in  his  objections,  and  the  master  to  give 
his  reason  for  disallowing  the  items ;  then  it 
came  before  Day,  J.,  who  affirmed  the  decision  of 
^master;  and,  lastly,  rt  comes  on  appe^  before 
tlus  court.  It  is  contended  by  the  applicant  that 
these  two  items  of  I8Z.  and  361.  should  be  allowed. 
Here,  no  doubt,  an  important  question  to  TBtam- 
mg  officers  does  arise.  1  think,  when  the  matter 
ii  follj  understood,  the  Act  of  Parliament  on 
wUdi  the  question  d^iends  is  fairly  plain.  This 
Aot  was  passed  before  the  counties  had  been  split 

Xinto  BO  many  divisions  as  they  now  are,  and 
n,  except  in  a  few  iiutances,  the  sheriffs  were 
retnTiiiiig  officers  for  the  counties,  and  the 
minors  were  the  Tetnming  officers  for  the  towns. 
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It  was  an  Act  to  regulate  the  charges  of  returning 
officers  at  elections.  Now,  it  must  be  borne  in 
mind  to  what  class  of  persons  it  refers.  Under 
some  of  the  items  of  the  schedules  to  this  Act,  a 
returning  officer  can  obtain  from  the  candidate 
remuneration  for  his  personal  services — ^namely, 
work  and  labour  required  to  be  done  in  the 
conduct  of  the  election.  But  it  would  be  odd, 
remembering  the  social  and  pecuniary  position 
of  sheriffs,  for  a  sheriff  to  take  out  of  the 
pocket  of  a  candidate  pecuniary  remuneration  for 
himself.  Whatever  amount  could  formerlv  be  re- 
covered by  a  sheriff  under  these  schedules,  may 
be  recovered  hy  a  returning  officer  in  the  present 
statnof  thelaw.  Sect.2of  38&39Vict.c.84,dearly 
limits  the  chargns  that  a  retnming  officer  may 
make  in  respect  (rf  the  services  and  expenses 
which  have  been  properly  rendered  or  incurred 
by  him  for  the  purposes  of  the  election.  The 
counsel  for  the  appellant  savs  that  "  services  ** 
mean  V- personal  services,"  ana  "  expenses"  mean 
"  expenses  out  of  pocket  incurred  in  the  conduct 
of  the -election."  Bat  the  section  sava  that  the 
services  and  expenses  must  be  of  the  several 
kinds  mentioned  in  the  schedule ;  thus  we  are 
driven  to  the  schedule  to  see  what  items  of 
services  and  expenses  the  returning  officer  is 
entitled  to  char^  for.  There  is  one  thing  in  the 
schedule  for  which  a  returning  officer  may  charge 
if  be  does  it  himself — that  is,  "preparing  and 
publishing  the  notice  of  election.^  The  ^large 
for  that  is  two  guineas.  Belianoe  is  placed  upon 
that  allowance  for  the  argument  that  the  retnm- 
ing officer  is  entitled  to  personal  remuneration 
for  the  cost  of  such  preparation  and  publication 
is  nothing  like  two  guineas.  Under  the  Act  of 
1875  the  retuniing  o^er  is  not  entitled  to  charge 
in  excess  of  the  sums  specified  in  the  schedule, 
and  in.  the  present  case  some  of  the  items  were 
reduced  by  a  half.  But  if  the  returning  officer 
had  himself  prepared  and  published  the  notices, 
the  taxing  officer  would  have  had  considerable 
difficulty  in  taxing  off  anything  from  the  maximum 
allowed  by  the  schedule.  But  it  is  said  by  the 
counsel  for  the  appellant  that  "for  all  other 
expenses"  he  could  get  the  tariff  applicable 
to  a  number  of  election  acts,  and  so  get 
remnnoration.  I  do  not  think  he  can.  All  the 
items  in  this  bill,  down  to  the  first  disputed  item 
are  matters  which  may  be  (but  probably  are 
not)  dofte  hy  the  returning  officer.  When  we  come 
to  "  professional  and  other  assiatauce,"  he  cannot 
under  this  heading  get  personal  remuueratioa 
when  he  renders  them  himself.  What  happened 
in  this  case  was,  the  retnming  officer  earned  in  a 
sum  of  18iE.  for  "preparing  and  publishing "  the 
notices  other  than  the  notice  of  election;  and  the 
taxing  master  said  the  retnming  officer  was  nob 
entitled)to  make  this  charge,  but  he  allowed  the 
sum  of  92.  in  respect  of  this  charge;  he  also 
allowed  another  94.  for  the  heading  "all  other 
expenses  as  per  schedule" — that  is,  he  taxed  down 
the  two  sums  of  18Z.  for  these  respective  headiuCT 
by  a  moiety.  As  regards  the  oiher  oharge  of  3t». 
"for  profesBional  and  other  asaistanoe  in  and 
about  tihe  coudnot  of  the  election,**  the  taaana 
master  .held  that  the  retnming  officer  was  hoc 
entitled  to  make  it,  as  he  did  not  produce  any 
vouchers  that  he  had  availed  himadf  of  any 
professional  aaristance.  I  think  the  master  was 
quite  right,  and  this  appeal  oDfl^t  to  be  dia- 
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Grantham,  J.— I  am  of  the  same  opinion.  If 
ire  had  not  had  the  reasons  of  the  taxing  master  I 
should  have  thought  that  this  taxation  had  not 
been  properly  oondncted.  As  regards  the  two 
items  of  181.  for  "preparing  and  publishing  all 
notices  other  than  the  notice  of  election,"  and 
*' for  all  other  exfwises  as  per  Bchedule,"  tfaa 
master  was  correct  in  redacing  them  by  one-h^ ; 
and  as  regards  the  item  of  Sw.  for  "profeBaional 
and  other  assistance,"  he  was  also  right  in  dis* 
i^owing  it  altogether.  I  do  not  wish  it  to  be 
Buppoiied  that  I  think  returning  officers  shoold  be 
expected  to  do  their  work  for  nothing.  The  men 
now  employed  in  that  capacity  are  generally  pro* 
fpBsional  (and  the  applicant  here  is  Tirtoally  a 
professional  num),  and  of  such  the  serrices  should 
be  rewarded;  and  the  taxing  master  ought  to 
have  the  power  to  say  what  they  are  worth.  But 
a  retnruinK  officer  is  met  with  the  difficulty  that 
the  Act  ander  which  this  claimis  made  was  passed 
nnder  a  different  set  of  circumstances  from  the 
present.  Perhaps  it  is  a  caam  omiasut  as  far  as 
this  country  is  concerned ;  and  the  law  has  been 
amended  as  affecting  Scotland,  and  an  allow- 
ance  is  made  Sar  remunerating  depnty  returning 
officers.  Wboi  the  Act  of  187d  was  passed,  in  the 
counties  the  sheriffs  were  the  returning  officers, 
and  in  the  boroughs  the  mayors,  though  in  certain 
instances  it  became  necessary  to  appoint  deputies 
to  assist  the  sheriffs  in  the  case  of  the  parlia- 
mentary boroughs  created  since  the  Beform  Act 
of  1832  which  were  without  municipal  organisa- 
tion. The  appointment  was  then  considered  not 
to  carry  any  remuneration.  The  sheriff  could 
appoint  any  person  as  his  deputy  except  such  as 
were  legally  disqualified.  There  is  no  doubt  now 
a  totally  different  state  of  affairs ;  fresh  and  more 
numerous  snbdirisionB  of  the  counties  luiTe  been 
created,  and  nominations  are  conducted  on  a 
different  system.  When  the  Act  of  1875  was 
pused,  this  schedule  ot  ebargea  was  thought  a 
nir  one  to  adopt;  and  it  was  thought  thal^  as  a 
shraiff  might  have  to  pay  aa  under-sheriff  at  times 
to  act  as  nis  deputy,  so  he  would  be  entitled  to 
chargeforhissubordbnate'sserTices.  Thestatntory 
scale  of  charges  was  suitable  for  those  circum- 
stances. I  hsTe  no  doubt  that  the  former  charges 
were  far  too  heavy,  and  the  chief  reason  lor 
passing  this  particular  schedule  was  to  ke^ 
down  these  charges ;  but  at  the  date  of  its  passing 
there  was  no  change  in  the  electoral  coudition  of 
the  country,  the  sheriff  being  by  law  the  returning 
offic«^r  in  the  counties.  But  now  the  circum- 
stances are  quite  different.  In  one  county  with 
which  I  am  familiar  there  are  no  less  than 
seventeen  parliamentary  divisions ;  and  it  would 
be  impossible  for  the  sheriff  to  personally  super- 
intend b11  the  eleofcions  in  these  various  divisions, 
some  of  which  would  occur  on  the  same  day,  and 
all  within  a  few  days  of  each  other.  A  returning 
officer  such  as  the  present  appeDant  is  no  doum 
entitled  to  be  paid  Cor  his  services,  bu^in  my 
opinion,  he  can  get  no  allowanoe  for  them  under 
ttis  schedule.  Appeal  dmni$$ed. 

Solicitors  for  the  appellant,  MiUa,  Loekyer,  and 
Solicitor  for  the  respondent,  S.  W.  ChatterUm. 


OBOWV  OAm 


;TBD. 


Stdwrday,  AprU  30. 


(Before  Lord  Courid&b.  CJ.,  Grovx,  Gavb,  Butt, 
and  SuTR,  JJ.) 

Beg.  v.  FtBBCB.  (a) 

OrimdneU  law—Debtor*  Act  IBBO—CbUUiUiufeniU 
by  faUe  pretence^Si^ieianey  MuiteteiMi^ 
Q^snee  sfofed  in  words  sfafaiih— /neutrtnjr  <^ 
a  di^  or  UabCity— 'Renewal  ef  of  esduimfe 
—32  ^  33  Vict,  c  62,  «f.  13  (2)  and  19. 

In  an  indictmeni  for  ineurring  a  d^  or  Uahmty 
loJtereby  credit  vku  obtained  under  faUe  pretencn 
or  by  meant  of  fraud  under  eect.  13,  ew^tecL  1, 
of  the  Debtor*  Ad  1869,  U  m  wiiieesssary  to 
tpeeify  the  fcUte  pretence*  or  fraud  under  or  hf 
mean*  <^  wAieh  the  credit  was  oUomat^  eeet.  19 
qf  the  Act  rendering  U  si^iofnd  to  sCoCs  As 
suistones  qf  ike  offenee  in  ike  worde  tifihe  Ad,  or 
tunearih»eto  a*  eireunutaneee  adnni. 

The  renewed  of  a  hiR  qf  exchange  obtained  vmdtr 
faUe  preteneee  or  by  meam  (tf  fmitid  it  a«  «■■ 
ourring  a  debt  or  UabHii^  toMrs&y  eredU  it 
obtairied  toiihin  the  meamng  of  eui  serf.  1  if 
eect.  13  of  the  Debtor*  Act  1869. 

Gasb  reserved  for  the  opinion  of  the  court  by  the 
Becorder  of  the  bonogh  of  Birkenhead  as 

follows : — 

John  Pierce  was  indioted  at  the  Biifcanfaeed 
Borough  Sessions,  held  on  the  10th  Jma.  1887,  fir 
various  offenoes  allied  to  have  been  oommittsd 
against  the  Debtors  Act  1868.  The  indict- 
ment, which  contained  twelve  counts,  was  as 
follows: 

No.  7,  Jaimary  Sessions.  1887. 
Borough  td  BirkenhBad  in  the  Cnrntr  of  Cheatar  to 

■wit. 

1.  Tlie  jurors  for  onr  I*cly  ibe  Qpaeu  upon  tbmr  ostb 
present  that  John  Fieroe,  aa  the  25th  di^  of  Anrat 
1886,  milawfallT,  in  inoorniw  a  certain  debt  and  liafauHy 
to  one  Bobert  nirolongh,  did  obtain  credit  from  the  aan 
Bobert  Fairdlonsh  by  meuu  of  fraud  other  than  ij 
faUe  pretenoM ;  wat  u  to  say,  ^thenamd  tliere  frrada- 
lently  repreBentinff  to  the  aaid  Bobert  Fairblon^  that » 
oertam  lull  of  exchange  wUoh  be  then  iwodiuMd  waA 
deUvered,  and  which  said  bill  of  exehanm  as  to  the  1!mi 
thereof  was  in  the  w<«dB  and  Sgnres  fcdfowingt 

"  Dve  23id  October.  1886. 
"£SaO$.Od.        **BiTkenhe«d.9l>Ui  Angnst,iaBK. 
"  Two  months  altar  date  wf  to  117  order  in  Loadoa 
tlie  sum  et  tmn^'Oiine  povnos  value  reoeiTed. 

"BOBSKT  FAIBGLOUeH. 

*'  To  Ur.  John  Pieroe,  16,  Lowwood-grore,  Biitaa- 
head. 

"  Accepted  uayable  at  Messrs.  Glynn,  Mills,  and  Co., 
bankers,  London.— JoHM  FntBCn." 
And  as  to  the  baok  thereof  was  la  tiis  words  foDflv* 

ing! 

"  JOHK  OWIK," 

was  a  good  and  genuine  Ull  of  srchangs  luAonrt 
Inr  one  Jtdm  Owm,  a  brotiiei-in-laiw  <iS  the  teU  Jesa 
Heroe,  whereas  the  said  bill  of  ezohaDse  was  not  anod 
and  genuine  bill  of  exchange  indorsed  i>t  the  aaid  J«ha 
Owen  affainst  the  statute  in  such  case  made  and  providad, 
and  wauwt  the  peace  of  onr  Lady  the  Qneen,  her  Gnnra 
and  ugnity. 

2.  Aiid  the  jurors  aforeoaid,  iq>on  their  oath  afor— Mi 
do  further  present  that  the  aud  John  E^eroe,  on  the  dtf 
and  year  aforesaid,  nnlawfnlly^  incnrnng  a  eertaia 
debt  and  liability  to  the  said  Bobert  Fairolont^,  ™ 
obtain  credit  from  the  aaid  Bobert  Faixdough  nacw 
false  pretenoea,  agunst  the  form  et  tiie  statnte  in  n« 

(ojB^oited^  B.  CcsnxaEU  aLin,  Eiq^ Baidsur«»I<* 
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MSB  made  and  proridad,  and  Maanit  tiie  pMwe  tA  onr 
ladr  tiw  QoMn,  hsr  Crown anddignity.  (a) 

Hie  form  of  the  remaining  counts  marked  with 
the  odd  nambers  was  Bimilar  to  that  of  the  first 
cormt,  the  persons  from  whom  credit  was  obtained, 
the  dates  uid  the  bills  of  exchange  set  ont,  onlj 
beios  diffwent.  Each  bill  of  exchange  bore  the 
words  "  John  Owen"  on  the  back. 

And  the  form  of  the  remaining  connts  marked 
with  even  nambers  was  similar  to  that  of  the 
second  count. 

It  was  proved  tha**-  at  Tarions  periods  in  the 

Srs  1884  and  1885  the  prisoner,  who  was  a 
Ider,  had  obtained  timber  and  other  building 
materials  from  Fairclongh  and  the  other  persons 
named  in  the  indictment  in  the  OTdinaiy  waj  of 
his  trmde  on  credit,  for  the  price  vbereof  he  had 

S'raibOlaof  udiange.  In  tiie  spring  of  1886 
e  Mud  persons  were  pressuig  him  for  payment 
of  tka  said  bills,  and  on  their  refusing  to  renew 
the  sud  bills  or  to  give  him  fnrther  credit  with- 
out secnritT,  he  oSwed  to  get  them  bills  indorsed 
bj  his  brother-in-law  John  Owen.  Having  made 
inquiries  as  to  John  Owen's  position,  which 
proved  to  be  satisfuctorj,  the  said  persons  a|n«ed 
to  take  such  bills,  and  they  were  received  nrom 
the  prisoner  with  the  name  of  John  Owen  indorsed 
upon  them. 

The  bills  so  given  by  way  of  renewal  were  the 
bills  set  ont  in  the  indictment,  and  were  as  follows : 
(1)  Two  bills  for  291.  each,  drawn  on  the  20th 
Aug.  1886,  by  Bobert  Fairdoogh  md  aoc^ted  hj 
the  priscmer,  falling  due  the  ^rd  Oct.  1886.  (2) 
Bill  tor  39Z.  8t.,  drawn  on  the  16th  June  1886  by 
Ha  same  Bobert  Tairelongfa  and  accepted  by  the 
prisoner,  falling  doe  the  IWh  Aug.  1886.  (3)  Bill 
for  581.  drawn  on  the  23rd  Maroh  1886  by  John 
Elias  Williams  and  accepted  by  the  prisoner, 
falling  doe  the  26th  May  188ff.  (4)  Bill  for 
301.  6$.  Ad.  drawn  on  the  27th  Feb.  1886  by  John 
Williams  and  accepted  by  the  prisoner,  falling 
dne  the  30th  April  1886.  (5)  Bill  for  371. 14t.  6^ 
drawn  on  the  17th  May  1886  by  the  same  John 
Williams  and  accepted  by  the  prisoner,  fiUing 
due  20th  Jnly  1886. 

-  The  two  bills  of  291.  each  drawn  by  Robert 
Fairclongh  were  renewals  of  the  bill  for  391.  %»., 
set  out  in  the  indictment,  and  of  a  bill  for  17t.  due 
in  July,  also  drawn  by  Bobert  Fairclongh  and 
accepted  by  the  prisoner.  The  date  when  tMs 
bill  was  drawn  was  not  proved. 

The  bill  for  581.  set  out  in  the  indict- 
ment was  a  renewal  of  a  bill  accepted  by  l^e 
prisoner  in  1885  for  a  smaller  amount,  bat  the 
precise  amount  did  not  appear. 

The  other  bills  set  out  in  the  indictment  were 
renewals,  but  sufficient  evidence  was  not  given 
at  the  trial  to  identify  with  certainty  the  buls  ol 
which  they  were  the  renewals. 

The  said  bills  were  not  in  fact  in^nsed  by 
2ika^  Owen,  but  by  his  son,  a  boy  thirteen  years 
of  age,  nnder  the  direction  of  John  Owen's  wife 
and  without  John  Owen's  knowledge.  The  bills 

(a)  This  oonni  wu  framed  onder  snb-seot.  1  of  sect.  13 
ol  the  Debtora  Act  1860  (82  &  88  Yiot.  c.  62).  That 
MotioD  enacts  as  foUows :  Anr  person  bIuJI,  in  each  of 
m  ossea  following-,  be  deemed  ^Itr  of  a  miademea- 
BooTi  and  on  oonriction  thereof  8hul  be  liable  to  be 
laqmaoned  for  any  time  not  exoeedinp  one  year,  with  or 
"tQiont  hard  laboor  1  that  ia  to  aay :  (1)  If  in  iuoniriiv 
Hy  debt  <»  liaUUtr  he  has  obtalasd  oredit  undsr  false 
pntanoea,  <nr  by  means  of  any  other  fraud." 

ToL  LTL  X.  a,  1440. 


[Cb.  Oas.  Bis. 


were  dishononred  at  maturity,  and  the  prisoner 
afterwards  became  bankrupt. 

Before  the  prisoner  pleaded  it  was  objected  on 
his  behalf  that  the  second  and  other  counts  in  the 
indictment  having  even  numbers  were  bad  by 
reason  that  the  fuse  pretences  charged  were  not 
specifically  set  out  therein,  and  that  the  first  and 
other  counts  having  odd  numbers  were  also  bad 
for  nncertaiuty  in  not  setting  forth  specially  the 
debt  and  liability  in  incurring  which  credit  was 
in  each  case  alleged  to  have  been  obtained. 

I  overruled  both  objections*  subject  to  the  state- 
ment of  this  case. 

At  the  dose  of  the  case  for  the  prosecution,  it 
was  objected  tor  the  prisoner  that  there  was  no 
evidence  to  go  to  the  jury  that,  it  any  credit  had 
been  obtained  &lse  pretences  or  other  fraad» 
the  same  had  been  obtained  "  in  incurring  a  debt 
or  liability  "  within  the  meaning  of  the  Debtors 
Act  1869.  I  overruled  the  objection  subject  to  the 
statement  of  this  case. 

No  witnesses  were  called  for  the  prisoner,  and 
the  jary  f6nnd  him  guilty  generally,  and  not 
upon  any  parUoalar  count  or  counts.  Sentence 
was  deferred  nntil  this  case  should  have  been, 
decided. 

The  questions  for  the  consideration  of  the  court 
were :  1.  Whether  under  the  circumstances  hernn- 
before  stated  the  objections  to  the  indictment 
were  good.  2.  Whether  the  objection  as  to  the 
credit  naving  been  obtained  by  the  defendant  in 
incurring  a  debt  or  liability  under  the  said  statute 
was  good. 

J.  Manhcdl,  on  behalf  of  the  prisoner,  snbmittecl 
that  the  second  count  in  the  indictment  was  bad, 
on  the  ground  that  it  did  not  sufficiently  state 
the  faU^  pretences  with  whioh  the  prisoner  was 
charged.  He  admitted  that,  had  the  objection 
been  t^en  in  arrest  of  iadgment,  Bw.t.  Hnortfctn- 
M>n  (26  Xi.  T.  Bep.  8.  %3;  13  Coz  0.  C.  371) 
would  have  been  conclusive  against  him,  on  t^e 
ground  that  the  insufficiency  m  the  indictment 
would  have  been  cured  by  verdict.  Here,  how- 
ever, the  objection  was  taken  before  plea,  and  the 
indictment,  if  bad,  was  not  cored  by  verdict.  He 
understood  that  a  question  would  be  nused  as  to 
the  jurisdiction  of  the  court  to  entertain  an  objec- 
tion taken  before  plea. 

J.  E,  Bahke§,  for  the  prosecution,  stated  that  he 
should  take  the  point,  and  that  the  grounds  upon 
which  he  should  do  so  were,  shortly,  that  the 
jurisdiction  of  the  court  was  confined  by  11  &  13 
Vict.  c.  78,  8. 1,  to  questions  of  law  arising  on  a 
tridl,  and  that  here  there  was  no  trial  at  the  time 
the  olnection  was  raised,  for  he  had  authority  to 
the  enect  that  the  trial  did  not  commence  until 
the  prisoner  had  been  given  in  chai^  to  the 
jury. 

Marahall  contended  that  this  was  really  a  ques- 
tion of  law  which  arose  during  the  trial.  In  Bey, 
V.  Walhmson  a  doubt  was  suggested  as  to  the 
jurisdiction  of  the  court;  but  the  court  clwse  to 
take  the  motion  in  that  case  as  a  motion  in  arrest 
of  judgment.  [Lord  Colebidoe,  C.J. — ^We  none 
of  us  tnink  you  need  go  further  into  that  question 
at  present.]  With  regard  to  the  question  as  to 
the  sufBcienov  of  the  indictment,  the  rule  was 
that,  unless  the  prosecution  oatHA  point  to  some 
statatorv  provision  by  reason  of  which  the  setting 
ont  of  tne  false  pretence  was  rendered  unneces- 
sary, or  unless  the  insnfficieat  statement  was 
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cured  by  verdict,  the  indictment  must  be  bad.  The 
statutory  imjvision  relied  on  here  was  no  donbt 
sect.  19  of  the  Debtors  Act  1869  (a),  bat  the  aim  of 
that  section  was  to  dispense  with  the  necessity  for 
setting  out  the  bankruptcy  proceedings.  The 
substance  of  the  offence  must  still  be  set  out, 
and  the  use  of  the  words  "as  near  thereto" 
showed  that  the  false  pretence  must  still  be  set 
OQt,  otherwise  the  section  need  only  have  required 
the  offence  to  be  set  out  in  the  words  of  the  Act ; 
they  showed  that  something  more  was  required. 
Had  the  charge  in  the  present  case  been  nnder  the 
latter  part  of  the  section,  there  would  have  been 
anthon^  directly  in  point  in  Beg.  t.  Bell  (12  Cox 
0.  C.  3^,  for  there  Sniith,  J.  held  that  a  count 
which  merely  alleged  that  the  defendant  had  ob- 
tained credit  "  by  meana  of  a  fraad  othw  than 
by  fiilm  pretenoes  "  withoat  setting  out  the  mennii, 
was  too  generaL  If  a  prisoner  were  ehvged  with 
removing  property  nnder  sect.  13,  the  property 
would  have  to  be  set  ont,  otherwise  he  would  not 
know  what  charge  he  had  to  meet.  [Cavs,  J. — 
He  can  hardly  be  said  not  to  know  that,  because 
the  indictment  would  be  subject  to  the  Vexatious 
Indictments  Act.]  He  would  at  any  rate  not  be 
able  to  plead  the  previous  proceedings  in  any  sub- 
sequent proceedings.  The  indictment  ought  to 
show  clearly  what  the  offence  is  with  whi^  the 
prisoner  is  charged.  [Lord  Colebisgi,  O.J. — 
At  present,  upon  looking  at  the  words  of  sect.  13, 
I  hare  a  strong  opinion  that  the  Legislature 
intended  to  make  a  distinction  between  the  ob- 
taining a  thiz^  by  false  pretences  waA  the  ob- 
tainii^  it  nn&r  ndse  pretences,  and  therefore 
aaed  the  word  "under"  instead  of  "by"  in 
sect.  13.]  Falae  pretenoes  would  in  either  case 
be  the  neoessair  ingredioit  of  the  offence.  The 
general  principle  as  to  indictments  for  false 
pretences  is  stated  in  Reg.  v.  AapinaU  (36  L.  T. 
Rep.  N.  S.  300;  13  Cox  C.  C.  563  ;  2  Q.  B.  Div. 
56).  With  regard  to  the  objection  to  the  first 
count,  there,  too,  the  debt,  by  incurring  which 
the  prisoner  is  alleged  to  have  obtained  credit 
improperly,  should  have  been  set  oat;  and  further, 
there  was  no  evidence  that  any  debt  or  liability 
had  been  incurred,  for  it  was  proved  that  the 
whole  of  the  goods  in  respect  or  which  the  bills 
of  exchange  had  been  given  were  obtained  in  1884 
and  1885  in  the  regoW  way  of  business,  and 
thai  such  bills  were  merely  renewed  when  they 
iMcame  due.  No  snch  fresh  debt  w«8,  therefore, 
incurred,  for  when  the  bilU  were  given  orig^ntdly 
the  debt  had  been  incurred  once  for  all. 

J.  E.  Batikes  and  E.  W,  Edwards,  on  behalf  of 
the  prosecution,  were  not  called  upon. 

Lord  CoLEWPaE,  O.J. — This  conviction  must  be 
affirmed  Upon  both  the  grounds  upon  which  it  is 
objected  to.  As  to  the  last,  that  there  was  no 
evidence  to  go  to  the  jury  of  an  incnrriog  a  debt 
within  the  meaning  of  the  Debtors  Act  1869, 
because  the  bills  of  exchange  in  respect  of  which 
the  charges  were  made  were  given  in  renewal  of 
other  bills  of  exchange  given  previously,  the 
moment  sect.  13  is  looked  at  it  is  perfectly  clear 

(a)  Sect.  19  is  M  foUows:  "In  an  indiotment  for  an 
offence  sndar  tlua  Act  it  shall  b«  finffioiant  to  set  forth 
tiie  snbstBiioe  (tf  tiie  offence  charged,  in  the  words  of  the 
Act  speoifving  the  offence,  or  u  near  thereto  aa  cironm- 
Btanoen  admit,  withont  alle^ng  or  setting  forth  an; 
debt,  aot  of  bankraptt^,  trading,  adjndioation,  or  any 
proceedings  in,  or  order,  warrant,  Or  doonment  of  any 
court  acting  nnder  the  Bankmptoy  Act  1880." 


[Cx.  Caa.  Bu. 


to  my  mind  that,  np(Hi  the  renewal  of  those  IriUs, 
the  prisoner  incurred  a  liabili^,  and  the  words 
of  the  section  are,  "  if  in  incurring  uty  debt  or 
liability  he  has  obtained  credit  under  &lae  pr» 
tences.  As  to  the  first  point  taken,  lihat  the 
indictment  was  insufficient  1^  reason  that  the 
false  pretences  charged  in  it  were  not  specifically 
set  out,  it  being  merely  in  the  words  of  the 
statute,  the  prisoner  here  was  indicted  under 
sect.  13,  sub-sect.  1,  of  32  &  33  Vict.  c.  62,  which 
states  that,  "  if  in  incurring  any  debt  or  liaUlity 
a  person  has  obtained  credit  under  false  pretences, 
or  by  means  of  any  other  fraud,  he  shall  be  deemed 
guilty  of  a  misdemeanonr."  Kow,  that  is  the 
section  under  which  the  prisoner  was  indicted,  and 
it  may  be  stated  broadly  and  mmply  that  tho 
words  of  the  Act  are  followed,  and  the  charge  is 
that,  in  incurring  a  certain  debt  or  liability,  he 
did  obtain  credit  under  falae  pretenoes  a^inst 
the  form  of  the  statute.  Now,  it  is  said  that  this 
is  to  be  r^ardedas  if  it  were  an  old  common  law 
indictment  for  obtaining  money  by  meana  of  false 
pretences,  and  that  as  in  sush  an  indictment  it 
would  be  necessary  to  state  the  false  pretence  at 
length,  ic  must  also  be  stated  at  length  here.  In 
the  first  place,  I  should  certainly  require  some 
time  to  consider  whether  the  word  "under"  was 
not  intentionally  used  instead  of  the  word  "  by," 
where  the  section  speaks  of  obtain  log  credit 
"  nnder  false  pretences ; "  and  it  would  not  be 
easy  to  satisfy  me  that,  in  an  Act  of  Parliament 
drawn  by  a  person  who  knew  what  the  law  wa^ 
the  word  "under"  was  snbstitated  tmintenp 
tumally  for  the  word  "by."  Becanser  in  siid>- 
sect.  13  of  sect.  11,  where  the  Act  deals  irith  the 
offence  of  obtuning  property  on  credit  by  fnmd 
within  four  m<mths  after  the  bankruptcy,  the  word 
"  by  "  is  used.  I  may  not,  however,  oe  expressiag 
the  o|anion  of  my  learned  brothers  if  I  place  any 
stress  upon  the  use  of  the  word  "andar;'*  and  I 
do  not  consider  it  necessary  for  the  pnrpoees  dt 
this  case  to  do  so.  I  base  my  decision  on  sect.  19, 
which  provides  that,  "  in  any  indictment  for  an 
offence  under  this  Act,  it  shall  be  sufficient  to  set 

.  forth  the  substance  of  the  offence  chai^ad  in  the 
words  of  this  Act."  That  has  been  done  here, 
and  the  question  is,  whether  that  is  sufficient. 
Now,  this  court,  in  Beg.  v.  WaHeinMm  (12  Cox 
C.  C.  271),  has  expressly  held  that,  in  an  indict- 
ment under  sub-sect.  13  of  sect.  11  of  the  Debtors 
Act  1869,  it  is  enough  to  allege  that  credit  was 
obtained  by  certain  nilse  pretences  without  setting 

■  out  the  particular  f^se  pretences.    That  is  a 

:  decision  of  a  court  of  great  authority ;  and  it  is 
admitted  on  behalf  of  the  prisoner  that  the  case 
is  undistinguishable  from  the  case  we  are  now 
considering.   It  is  true  that  in  an  earlier  caw 

;  there  is  what  is  perhaps  only  an  center  dittnm  on 
the  part  of  the  learned  judge,  which  is  iocon- 

'  sist^t  with  that  case.  The  learned  judge  there 
said,  without  having  had  his  attention  drawn  to 
sect.  19  of  the  Act,  for,  had  it  been,  there  would 
clearly  have  been  some  mention  of  it  in  the  report 
— he  there  said  that  a  similar  indictment  was  too 
indefinite.  On  the  other  hand,  if  his  attention 
was  drawn  to  sect.  19,  all  I  can  say  is,  that  I 
disagree  with  him.  If,  however,  the  r^rart  of 
case  is  lodced  at,  it  will  be  seen  that  the  point  was 
reallynot  presenttothe  mind o(  the learnedjndge 
at  eJf,iuidUiathedecidedthepointnpontheg!BncnI 
principle,  which,  without  the  section,  would  have 
been  right  enoogh.  As  to  the  aeoond  point,  it  is 
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clear  to  mj  mind  that,  by  the  renewal  of  the  bills 
of  exchange,  there  was  an  incurring  of  liability 
whereby  credit  was  obtained  within  the  meaning 
of  Beet.  13  of  the  Debtors  Act  1869.  What  I 
httTB  said  applies  to  all  the  counts  of  the  indict- 
ment ;  they  are  all  the  same,  and,  the  objections 
bung  the  same,  the  judgment  is  the  same.  I  am 
not  snre  that  I  have  accnrately  ascertained  the 
pcnnt  that  was  suggested  as  to  the  jurisdiction  of 
this  court;.  But  it  seems  to  me  that  the  answer 
to  it  is,  that  in  Meg.  v.  Watkinton  the  court  had 
tihe  same  point  before  them,  and  that,  if  there  was 
any  difficulty  as  to  it,  they  there  held  that  the 
case  could  be  heard  aa  if  the  abjections  were 
taken  on  motion  in  arrest  of  jndgment.  On  all 
the  points  raised  by  the  case,  I  am  of  opinion  that 
the  objections  to  the  indictment  fail,  and  that 
the  conviction  must  therefore  be  affirmed. 

Gbote,  J. — I  am  of  the  same  opinion.  I  think 
that  the  case  of  Beg.  t.  Watkimon  is  a  binding 
authorit}^  on  us  ;  and  the  only  observation  I  have 
to  make  is.  that  in  that  case  it  is  stated  that  the 
prisoner  did  obtain  credit  "by"  false  pretences, 
and  the  report  sets  oat  the  indictment,  and  there 
the  word  "  by  "  does  occur  again  ;  and  therefore 
the  present  is  the  stronger  case  of  the  two. 

CxTB,  J. — I  am  of  the  same  opinion.  I  do  not 
desire  to  express  any  opinion  as  to  the  jurisdiction 
of  this  court  to  hear  a  motion  to  quash  an  indict- 
Toeait.  But  whether  the  court  have  or  have  not 
soch  power  it  is  not^necessary  to  decide,  because 
I  ftm  of  opinion  that,  whether  the  objectionR 
conld  or  coold  not  be  entertained,  they  should 
not  succeed ;  and  thAt  the  indictment  was  a  good 
one. 

Butt,  J. — I  am  of  the  same  opinion. 
Smith,  J. — I  think  that  this  indictment  is  a 
one,  by  reason  ci  sect.  19  of  the  Debtors 
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ConvieHon  affirmed. 

SoUcttors  for  the  proBecntion,  Broadhndge  and 
Sidd. 

Solicitors  for  the  prisoner,  Thom^prnm  and 
Bmgbm,  Birkenhead. 


COURT  OF  APPEAL. 

TtMnZoy,  Karvfc  8. 
(Before  Cotton,  Limdlbt,  and  Lopes,  LJJ.)  . 
Helhobz  v.  Smith,  (a) 
AirflMrs&w  —  Execution  for  eeparate  debt — Sale 
hy  §heriff  of  debtor'*  vniereat  to  other  partner — 
l^fftct  of  teizure  and  uale. 

In  Dec.  1881,  the  plaintiff  and  defendant  heing 
then  in  partnerthip,  the  plaintiff  became  tempo- 
rarily deranged  in  mind,  and  for  four  month*  he 
veu  at  Betlileliem  MotpitaL  While  he  xciu  at 
the  hotpital  the  theriff,  under  executions  agasintt 
him  ^or  private  debt*,  entered  on  the  buetnete 
premttes  and  offered  the  chattel  inierett  of  the 
^ainii^  inikeousinetsforsale  by  public  auction. 
This  tnUrest  was  purchaeed  by  the  defendant 
for  1261.,  and  by  a  deed-poll,  dated  the  20ih  March 

1«)  Bapoitad  hy  Fkahk  Krkst,  Big.,  BwtlstwO-ljtw. 


[Gt.  or  An. 


1882,  the  sheri;^  bargained  and  sold  to  the  defen- 
dant all  and  singular  the  chattel  intereat  (if  any) 
of  the  plaintiff  in  and  to  the  goodwill  of  the  busi' 
nes$,  and  in  and  to  the  tenancies  of  the  rewpeetive 
busineee  premises,  and  m  and  to  the  (AaiteU  and 
fffects  pertaining  to  the  businets.  The  purchase 
money  of  1251.  tea*  debited  io  the  plaintiff  in.  Ihe 
partnership  accounts. 

Seld,  thai,  whaiever  ike  effect  would  have  been  if 
ihe  plaintiff's  intsreii  had  been  purehoBed  by  a 
stranger,  there  was,  considering  that  ihe  1251.  had 
been  debited  as  aforesaid,  no  dissoluiion  of  the 
partnership  by  ihe  seizure  or  sale. 

Semble,  that,  if  the  purchase  had  been  by  a  stranger, 
a  ditaoltUion  would  have  taken  place  on  the  sale, 
but  not  on  the  aeixure. 

Semble  also,  that  a  theriff  cannot  sell  the  debtor's 
interest  in  the  goodvtUl,  or  in  anything  eZss  vAieh 
he  cannot  seixe  under  the  eseeeution. 

Quarre,  whether  a  sale  to  a  partner  who  purehases 
with  1m  own  money  causes  a  dissoUUion, 

Is  Dec.  1881  (the  plaintiff  and  defendant  beiiu; 
then  in  partnership  as  coal  merchants  at  15^ 
Piccadilly,  London,  and  dsewhere)  the  plaintiff 
became  temporarily  deranged  in  mind ;  tor  four 
months  he  was  under  restraint  at  Bethlehem 
Hospital. 

During  this  'period  he  allowed  judgment  by 
default  to  be  entered  a{;ainst  him  in  three  action?, 
a  sum  of  about  861.  being  required  to  satisfy  the 

judgments. 

On  the  24th  Afarch  1882,  while  the  plaintiff  was 
at  the  hospital,  the  sheriff,  under  an  execution  to 
enforce  the  iudgments,  put  up  for  sale  by  auction 
the  plaintiff's  "  chattel  interest "  in  the  partner- 
ship, which  was  purchased  by  the  defendant  for 
1251. ;  and  by  a  deed-poll  dated  the  30th  March 
1882,  under  the  hands  and  seals  of  the  then, 
sheriffs  of  Middlesex,  in  consideration  of  1257. 
then  paid  to  them  hj  the  defendant,  the  said 
sheriffs  bargained  and  sold  unto  the  defen- 
dant all  and  singular  the  chattel  interest  (if  any) 
of  the  plaintiff  in  and  to  the  goodwill  of  the  part- 
nership business,  and  in  and  to  the  tenancies  of 
the  respective  business  premises,  and  in  and  to 
the  chattels  and  effects  appertaining  to  the  said 
business,  which  said  chattel  interest  (if  any)  was 
then  lately  seized  and  taken  in  execution  by  the 
said  sheriffs  under  three  several  writs  of  fi.  fa. 
issued  out  cf  the  Queen's  Bench  Divisirai,  for 
three  sums  amounting  to  861.  lis.  lOd.,  to  hold 
the  said  chattel  interest  (if  any)  to  the  plaintiff, 
his  executors,  administrators,  and  assigns,  as  his 
and  their  own  chattel  interest  (if  any),  to  his  and 
their  own  use  and  uses  for  ever. 

The  125Z.  was  debited  to  the  plaintiff  in  the 
partnership  accounts. 

The  plaintiff  claimed  in  the  present  action: 
(1)  .A-  declaration  that  the  purchase  was  made.l^ 
the  defendant  as  trustee  for  the  plaintiff,  or,  ip 
the  ritemative,  that  the  purchase  was  firavdu- 
lent  and  void  as  against  the  plaintiff,  and  evght 
to  be  set  aside,  and  that  the  deed  ought  to 
be  delivK-ed  up  to  be  cancelled,  or  in  any  event  a 
declaration  that  the  plaintiff's  ahwo  in  the  good- 
will did  not  pass ;  (2)  a  declaration  that  notwith- 
standing such  traassiction  the  plaintiff  remained 
a  partner,  and  a  dissolntion  as  from  the  date.df 
the  writ  in  the  action ;  (3)  an  account  of  partner- 
ship dealings;  (4)  winding-up  of  the  pai'tnership; 
(5,  6,  7)  a  receiver,  and  incident^  relief.  ■ 
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Millar,  Q.C.,  Otwaldt  sjxd  Bmanud  for  the 

plaintiff. 

Marien,  Q.G.  and  Qtorge  Smdenon  for  the 

defendant. 

Bacon,  V.C. — The  case  is  a  very  curioaa  one, 
and  I  will  examine  closely  the  law  applicable  to  it. 
It  is  said  that  talcing  the  interest  of  a  partner  in 
execabion  ip«o /octo  determineB  the  partnerBhip. 
Then  it  is  aud  that  becawe  an  execation  of 
SOI.,  or  501.  is  levied  againat  one  partner,  the  other 
-partner  has  the  right  to  my,  "  The  partnership  is 
dissolved ;  I  am  to  go  on  uone  and  yoa  are  to  be 
excluded."^  It  would  be  marrelloaa  and  irrational', 
and  there  is  not  a  particle  of  authority  for  snch  a 
propcwition,  except  that,  in  Lindley  on  Partner- 
ship, one  of  the  moat  Taluable  contributions  ever 
made  b^  a  learned  writer  to  the  practice  of  the 
court,  it  is  said  that  an  execution  against  a 
partner'^  share  disaolyes  the  partner^ip,  by 
which  is  only  meant,  as  all  the  authorities  show, 
that  it  may  have  the  effect  of  di8s<dTing  the 
partnership.   It  may  be  a  ground  of  dissolution, 
and  one  can  suppose  a  great  manr  cases  in  which 
it  would  be  a  ]UBt  ground  for  dissolving  a  part- 
nership.  To  introduce  the  execution  croiitor  as 
a  partner  would  be  monstroos;  to  permit  the 
natter  to  go  on  might  be  injarioas  to  ereiybody ; 
and  it  might  be  a  case  for  applying  to  the  only 
authority  which  exists  in  our  law  to  have  a 
declaration  that  the  partnership  ia  to  be  diasolred. 
Thereupon,  the  court  would  not  releaae  its  hold 
of  the  case  without  directing  certain  inquiries, 
accounts,  and  proceedings  which  would  be  neces- 
to  do  full  jnstice  to  the  parties.   But  there 
never  was  a  case  yet,  that  I  know  of,  in  which  it 
was  decided,  or  the  text  properly  considered  of 
any  book  in  which  it  was  aaaumed  and  adopted, 
that  the  mere  execution  against  a  partner'a  nndi- 
-vided  share  of  the  partnership  dissolved  the  part- 
nership contract.   If  that  is  so,  the  defendant  has 
not  a  snadow  of  a  case.   I  leave  out  of  eight  for  a 
moment  all  that  has  been  said  about  fiduciary 
relation.    [His  Lordship  then  stated  the  facts 
down  to  the  assignment  by  the  sherilE  uid  con- 
tinued 0  The  present  argument  cf  tiie  defendant 
is,  that  under  that  assignment  he  acquired  a  legal 
right  to  the  share  of  his  partner  in  this  business ; 
and  that  is  the  first  and  most  important  question 
I  have  to  consider.   Now  I  feel  surprised  when  I 
am  told  seriously  that  a  partner  can  buy  out  his 
partner's  interest,  whether  under  execution  or 
anything  else,  with  that  partner'a  own  money  for 
bis,  the  pnrchaser'a,  benefit.   The  state  of  affairs 
appears  plainly  enough  uoon  the  record  and  the 
evidence.  '  The  balance  of  money  standing  to  the 
credit  of  the  partnership  account  was  17381. ;  the 
book  debts  amounted  to  25^1. ;  the  amount  at 
the  bankers  was  14991.,  and  there  was  in  cash 
about  151.  or  201.   A  good  flourishing  business 
Thad  been  carried  on  for  twenty  years,  in  equal 
'shares,  the  assets  of  which  consisted  of  the 
BlftMw  which  I  have  mentioned.    One  6f  the 
partners  went  to  the  aucticoi  at  which  his 
partner'a  interest  was  pot  up  for  sale,  and  he 
there  bought  it.   And  how  did  he  pay  for  it  P  By 
•drawing  out  of  the  psfrtnership  account,  as  he 
liimself  says,  the  sum  which  he  had  agreed  to  pay. 
TThose  mon^  was  it  P   He  could  not  say  it  was 
his.   One  pi^tner  could  not  say,  "  Money  belong- 
ing to  the  partnership  belongs  to  me  "  more 
tban  i»  the  other.    He  could  not  even  say  "  Half 
<^it  i8aMe,"  because  there  had  been  no  divisioo. 


But  out  of  the  common  stock,  which  can  only  \ij 
law  be  dealt  with  for  partnership  purposes,  the 
defendant  bought  the  chattel  interest  put  up  for 
sale.   Of  course,  he  could  not  prevent  the  sheriff 
from  selling :  he  could  only  submit  to  the  executim. 
But  upon  what  principle  of  law  could  he  go  to  the 
partnership  monejf  and  pay  out  the  sheriff  with 
It,  and  sajTf  **         I  am  entitled  to  ^  the 
interest  which  the  sheriff  bad  a  right  to  aeU,"  tbe 
sheriff  having  only  a  limited  right  to  ^1  as 
much  as  would  satisfy  the  execution  P  Then 
might  be  circumstaiices,  no  doubt,  wl^h  iroold 
lesd   to   a   dissolution,  but   notiiing   in  my 
opinion  ia  more  olearly  settted  than  that  there 
cannot  be  any  diasolutiw  of  a  partnership  nnUl 
it  has  been  decreed  by  the  court.  Death  no 
doubt  will  dissolve  a  partnership,  and,  the  parties 
being  still  ^ive,  there  may  be  cases  in  which  ^ 
right  to  a  dissolution  may  be  clear,  patent,  incoQ. 
trovertible ;  and  on  this  right  the  court  will  UB- 
heaitatingly  act.   I  do  not  doubt  there  may  be 
circumstances  under  which  an  execution  against 
a  partner  might  present  such  a  case  to  the  court, 
but  this  partnership  included  20001.  and  many 
other  assets  I  have  mentioned,  and  was  a  good 
going  business.  That  the  goodwill  of  it  should 
be  sold  for  1251.,  and  that  it  should  be  bought  bf 
a  man,  uid  paid  for  out  of  thepartnersMp  mone^, 
is  another  thing.  There*  is  one  case  that  I  am 
surprised  neither  side  has  noticed.    It  is  an 
anonymous  ease  (2  K.  &  J.  441),  which  was  before 
Lord  Hatherley  when  Vice-Chancellor,  lliere 
one  partner  had  become  of  unsound  mind,  and 
had  oeen  driven  to  the  painful  circumstance  of 
attempting  to  commit  suicide.    Ho  recovered 
and  filed  a  bill  to  have  the  partnership  accounts 
taken.   A  crosa  bill  was  filed  by  the  other  partner, 
and  the  matter  seems  to  have  been  discuswd  with 
all  the  gravity  and  seriousness  that  snch  a  case 
well  deserved,  and  I  can  hardly  think  of  a  more 
serious  case.   Lord  Hatherley  took  great  pains 
in  reviewing  the  state  of  the  law  at  that  time^ 
and  he  saiC  in  plain  terms,  that  an  attempt  at 
suicide  and  the  oonduot  ot  a  person  did  not  in 
itself  dissolve  the  partnership.    On  the  otJwr 
hand,  the  partner  himsdf,  who  was  unftntnnate 
in  his  own  insanity,  did  not  have  it  all  his  own 
way,  bat  the  court  considered,  on  the  facts  then 
appearing,  that  the  partnership  most  be  dis- 
solved npon  the  regular  and  proper  terms,  and 
accompuiied  by  the  taking  of  proper  accounts ; 
that  it  was  a  continuing  partnership  until  it  was 
dissolved ;  and  that  it  would  be  dissolved  because 
there  were   good   grounds  for  the  equitable 
authority  of  the  court  to  declare  that  the  contract 
between  the  partners  had  come  to  an  end  b^  force 
of  circumstances.   Then  the  period  at  which  the 
dissolution  is  to  take  place  has  to  be  considered. 
In  another  case  which  it  has  not  been  thotujht 
necessary  to  mention  {BeMtK  t.  FrdU^  1  FuL 
172),  there  was  an  insane  partner.  Diss^Intion 
was  decreed,  and  the  question  was  from  wluit 
period  the  dissolution  was  to  take  place,  wfartfasr 
It  should  be  from  the  filing  of  tbe  bill  or  the  date 
of  the  decree.   Before  Cottenham,  L.C.,  it  was 
nltimatoty  decided  that  it  should  be  firom  tbe 
date  of  the  decree.    The  court  is  not  un- 
acquainted with  this  particular  subject.  There 
was  nothing  to  prevent  the  defendant  from  com- 
mencing an  action  if  he  thought  that  the  tem- 
porary insanity  of  his  partner  justified  him  in 
asking  the  court  to  put  an  end  to  the  -partnership^ 
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which  I  mnst  consider  to  be  a  lucrative  partner- 
-«hip,  or  if  he  was  displeased,  or  disgnsted,  or 
■alUToed  at  the  poBsibilit^  of  having  a  partner 
who  was  sabject  to  fits  of  msanity,  and  subject  to 
the  attacks  of  creditorH  which  might  come  in  a 
nrandabont  way  against  the  partnership  property. 
He  took  no  sncb  step.  On  the  contrary,  althongb 
tiiere  is  no  direct  evidence  on  the  snbject,  he 
most  be  a  careless  observer  of  human  events 
who  does  not  see  very  plainly  that  all  the 
^lefendant  did  was  to  protect  the  partner- 
ship property',  to  prevent  coming  there  any 
more  executions  against  the  partnership  pro* 
perty,  to  get  it  away  out  of  the  cintcnes  of 
the  creditors,  and  as  a  consecjuenco  to  alter  the 
name  from  Helmore  and  Smith  to  Smith  alona 
That  is  the  real  histoij  of  the  case,  and  I  believe 
at  that  time  Ifr.  Smith,  the  defendwt,  had  no 
more  idea  of  inaldnv  these  partnership  assets  his 
own,  than  I  have  at  this  moment  of  becoming  a 
co^  mwchant  However,  that  was  the  one  mun 
point,  and  that  is  quite  enough  to  dispose  of  this 
case.  I  think  that,  upon  the  ^fendant^s  own 
showini^,  there  is  a  clmr  right  on  the  part  of  the 
plaintiff  to  have  the  partnership  declared  dis- 
solved as  from  the  date  of  the  decree.  But,  of 
course,  I  cannot  leave  the  case  there  after  the 
length  of  time  that  has  been  occupied  in  dis- 
cussion. Mr.  Henderson  bas  t^en  great  pains 
to  establish  the  fact  that  what  has  been  done 
does  not  amount  to  the  creation  of  any  fiduciary 
relation  between  the  parties.  If  fiduciary  rela- 
tion means  anytbing,  I  cannot  contemplate,  I 
cannot  conceive  in  my  own  mind  a  stronger  case 
of  fiduciary  relation  tlian  that  wbich  exists  Between 
pulners.  Their  confidence  is  the  life  blood  of  the 
Gonoern.  It  is  beoaase  they  trust  one  another 
that  they  are  partners  in  the  first  instance ;  it 
is  because  they  continue  to  trust  one  another  that 
the  business  goes  on.  I  want  no  written  decla- 
ration of  trust,  I  do  not  want  any  particalar 
promise;  but  I  find  that  the  defendant,  having 
with  the  plaintifTs  own  money  boaght  what  he 
calls  the  pluntifTs  interest  in  the  partnership, 
carried  on  the  business,  and  he  s^s  that  during 
that  period  he,  out  of  mere  benevolence,  made  the 
plaintiff  weekly  payments  for  the  maintenance  of 
nimself  and  the  family.  He  takes  credit  for  that 
as  if  it  had  been  an  act  of  eleemosynary  alms 
bestowed  by  him.  There  is  not  the  slightest  reason 
to  induce  me  to  believe  that  there  was  any  soch 
intention.  The  defendant,  who  had  not  then 
taken  the  view  which  he  seems  now  to  entertain, 
commiserating  his  partner's  condition,  full  of 
Tegard  for  him,  writes  letters  which  are  affection- 
ate, full  of  goodwill  and  esteem ;  and  the  only 
rrference  I  need  make  to  this  long  correspondence 
is,  to  say  that  thronghont  it  there  is  a  constant 
reoc^ition  of  the  fact  that  it  was  the  duty  of  the 
defendant  to  provide  this  maintenance  for  the 
plaintiff.  The  defendant  never  at  any  time  said : 
"  All  that  is  earned  by  the  business  belongs  to 
me,  and  you  have  no  claim  to  it."  On  the  con- 
trary, the  only  allegation  the  defendant  makes 
— or  innuendo  rather  than  direct  statement — 
is  that  when  the  business  ceased  to  be  as  profit- 
able as  it  had  been,  he  talked  about  diminishing 
the  payments  to  th<)  plaintiff,  and  he  seems  to 
have  thought  be  had  a  right  to  do  it.  That 
assumes  that  the  fund  out  of  which  the  payments 
were  made  behmged  to  the  partnership,  and  no 
other  conclusion  can  be  drawn  irom  it.   In  my 


opinion,  the  plaintiff  is  entitled  to  the  ordinaiy 
partnership  account,  and  to  a  declaration  that  the 
assignment  made  hy  the  sheriff  is  inoperative, 
and  ought  to  be  set  aside.  He  is  also  entitled  to 
have  it  declared  that,  notwithstanding  the  par- 
chase,  the  defraidant  remained  a  partner  with  the 
pluntiff,  and  that  from  the  date  the  decree  the 
pu'tnership  is  dissolved.  The  pluntiff  is  entitled 
to  the  costs  of  the  action. 
The  defendant  aj^waled. 

Rishy,  Q.C.  and  Qeorge  Henderaon  for  the 
appelUuit. — ^Tbe  seizure  and  s^e  by  the  sheriff  of 
the  plaintifTs  interest  in  the  business  amounted 
to  a  dissolution  of  the  partnerahip.  [Cotton,  JtJ. 
— ^That  would  not  be  disputed  in  case  the  sale 
had  been  to  a  stranger.]  No  v  does  not  the  same 
principle  apply  when  the  purchase  is  made  hy  a 
partner?  Where  execution  for  a  separate  debt 
of  one  partner  was  levied  gainst  his  share  of  the 
partnership  assets,  Lord  Hardwidce,  L.O.,  held 
that  "by  the  seizure  of  the  goods  the  jointure 
between  the  partners  was  severed,  and  the 
creditors  became  tenants  in  common  with  the 
partners : " 

Skipp  T.  Haneood,  2  Swans,  586,  note. 
The  same  judge  said  "  that  the  share  taken  in 
execution  was  liable,  in  the  first  place,  to  all  such 
demands  as  the  other  partner  had  against  Harwood 
(whose  share  had  been  seized)  on  the  partnership 
account,  either  in  law  or  equity,  antecedent  to  the 
execution ;  but  not  to  such  demands  as  he  might 
have  as  a  separate  account,  nor  to  such  as  were 
subsequent  to  the  execution;  because,  as  to  the 
goods  taken  in  execution,  the  partnership  ended 
thereupon,  and  the  creditor  became  a  tenant  in 
common  with  the  other  partner."  These  words 
were  approved  by  Wood,  V-C,  who  said :  "  The 
principle,  I  think,  goes  further.  The  partnership 
ends,  not  only  as  to  the  particular  goods  taken  in 
execution,  but  it  must  end  altogether.  The  other 
partner  has  a  right  to  have  the  business  carried 
on  with  the  goods  and  effects  which  the  co-part- 
nership has  provided  for  that  purpose ;  and  the 
only  mode  in  which  the  valae  of  the  share  of  the 
ftoods  seized  can  be  ascertained  is  by  a  sale ;  but 
the  goods  cannot  be  carried  away  without  the 
accoonts  being  taken,  and  the  equities  between 
the  partners  settled ;  and  the  execution  is,  there- 
fore, quite  inconsistent  with  the  continuance  of 
the  partnership."  And  he  held  that  the  mere 
seizure  of  one  partner's  share  of  plant  uid  efiects 
operated  as  a  dissolution  of  partnership : 

AtpinaU  t.  London  and  Jfort'h'WtiiBm  Baibvay 
Company,  22  L.  T.  Bep.  O.  8.  ?&;  11  Kwe,  82B. 
At  any  rate  the  seizure  and  sale  caused  a  dis- 
solution of  partnership : 

Bab«nhon  v.  Blurton,  9  L.  T.  Bm.  0.  8.  4 ;  1  Da  G. 
i,  Sm.  121. 

For  partnership  purposes  each  partner  is,  m 
doubt,  the  agent  of  the  other  or  others,  but  it  is 
no  part  of  such  agent's  duty  to  buy  a  share  in 
the  business  for  his  partner.  [Cottok,  L.J. — 
What  are  the  rights  of  a  purchaser  f  Would  he 
take  anything  which  the  sheriff  could  not  seize  P 
LiNDiXT,  L.J. — He  could  only  get  that.  It  is  a 
barbarons  state  of  the  law.  The  rule  as  tocharg< 
ing  orders  ought  to  apply,  but  it  does  not.]  What- 
ever rights  he  may  nave,  a  partner  purchasing 
cannot  nare  less  rights  than  a  stranger  would. 
We  agree  that  the  deed  of  bargain  and  sole  only 
operated  in  respect  oE  a  share  of  wl^t  tho  sheriff 
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had  power  to  sell.  Then  there  is  no  distinction 
between  a  purchase  by  a  partner  and  a  purchase 
by  a  stranger.  He  went  to  the  sheriff,  the  person 
who  could  igivo  an  indefeasible  title,  and  he  conld 
hare  got  no  better  title  if  he  had  pnrchased  from 
a-  stranger.  The  defendant  paid  for  the  share 
-with  a  draft  on  the  piui;neTahip  account,  bat  he 
meant  to  pay  for  it  himself.  There  was  a  dis- 
aolntion  as  from  the  date  of  the  seizure,  and  the 
account  can  only  extend  to  transactioDs  before 
that  date. 

Millar,  Q.C.,  Oswald,  uid  Etnamtd,  for  the 
plaintiff,  were  not  called  upon. 

Cotton,  L.J. — This  is  an  appeal  from  a  judgment 
of  Bacon,  V.C.  The  plaintiff  and  the  defendant 
.  were  canjing  on  business  in  partnership  together, 
when  nnfortanate  circnmstances  connected  with 
the  health  of  the  plaintiff  necessitated  his  beiug 
nnder  confinement  for  a  time.  He  seems  to  have 
brought  rarions  actions,  which  were  not  prose- 
•  cnted  by  him,  ^d  the  defendants  in  these  actions 
obtained  judgment  against  him  for  the  costs  of 
these  actions.  On  these  judgments  the  defen- 
dants, or  some  or  one  of  them,  issued  writs  of 
.execution.  The  writs  were  placed  in  the  hands  of 
the  sheriff,  and  the  sheriff  seized  chattels  belong- 
ing to  the  partnerahip.  That  being  so,  the  defen- 
dant bought  from  the  sheriff  the  interest  of  the 
plaintiff  in  a  great  deal  more  than  the  chattels 
seized;  for  he  bought  the  share  and  interest  of 
the  plaintiff  in  the  partnership,  and  this  was 
assigned  to-  him.  He  also  had  assigned  to  him 
the  interest  of  the  plaintiff  in  the  chattels 
which  were  seized.  Now,  I  do  not  think  that  it 
would  be  right  in  this  case — certainly  not  without 
hearing  further  argument — to  lay  down  general 
principles  or  rules  as  to  the  rights  of  the  solvent 

n>tner,  or  aa  to  the  right  of  a  stranger  purchasing 
m  the  sheriff  under  such  circumstances.  To 
nay  mind,  the  case  is  to  be  decided  against  the 
ddendaut  on  the  ground  that  he  did  not  buy 
these  goods  with  his  own  money.  I  will  assume — 
and  it  is  only  assiuning,  for  we  have  not  heard 
the  plaintiff  here — that  the  defendant,  when  he 
paid  for  what  he  bought  from  the  sheriff, 
thought  he  would  become  entitled  to  the  whole 
of  the  partnership  property,  including  the 
balance  at  the  bankers  ;  but,  in  fact,  he  paid  the 
purchase  money  out  of  the  banking  account  of 
the  partnership.  Therefore,  notwithstanding  the 
seizure  by  the  sheriff,  the  plaintiff  would  be 
entitled  to  have  an  account.  The  defendant 
bought  with  part  of  the  partnership  property, 
Eubiect  to  Bucn  rights  of  account  as  there  might 
be  between  the  plaintiff  and  the  defendant ;  and 
in  my  opinion,  that  being  so,  he  cannot  insist  that 
he  bought  for  himself  so  as  to  prevent  the  plain- 
tiff from  being  considered  as  still  a  partner  in 
the  business,  on  the  ground  that  the  purchase 
from  the  sheriff  was  of  that  which  the  sheriff  had 
a  right  to  seize.  It  was  said  that  the  defendant 
intended  to  buy  for  himself,  and  that  he  thought 
what  he  was  paying  was  his  own  money.  I  will 
assume  that  he  did ;  but  he  did  not  do  so  under 
any  mistake  of  fact.  He  knew  this  was  a  part- 
nership banking  account,  and  the  mere  fact  that 
an  opinion  was  entertaineid  by  him  (if  it  was)  that 
the  assignment  by  the  sheriff  had  given  him  a 
right  to  consider  this  banking  account  as  his  own, 
will  not  make  the  monej"  his — if,  in  fact,  it  was 
'fiot.   The  mere  mistake  m  law  will  not  excuse  or 
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alter  the  effect  of  what  he  has  done.  Undoubtedly, 
if  there  is  a  seizure  of  partnership  effects  by  the 
sheriff  under  an  execution  against  one  of  the 
partners,  and  a  purchase  by  a  stranger,  that  is  a 
dissolution  of  the  partnership.  I  giro  no  o^nion 
as  to  what  would  have  been  the  result  if  the 
copartner,  the  defendant,  had  in  fact  boufcht 
with  his  own  money ;  but,  as  a  &cl,  that  which 
he  took  was  not  his  6wn  money,  but  the  money  (rf 
himself  and  his  partner,  subject  to  the  partner- 
ship account.  In  my  opinion,  it  would  be  wronjr  to 
say  that  by  the  seizure,  and  the  purchase  by  him. 
he  had  made  himself  owner  of  the  defendant's 
interest  in  the  partnership,  so  that,  after  that 
time,  he  could  carry  on  this  business,  treating 
himself  as  solely  and  absolutely  entitled  to  the 
partnership  business.  The  account  must  be  taken, 
and  in  the  account  the  sum  paid  will  have  to  be 
charged  to  the  plaintiff.  That  is  a  very  different 
thing  from  the  contention  urged  by  Mr.  Bighy, 
that,  from  the  time  of  the  sale  by  the  sheriff  and 
purchase  hj  the  d^endant,  the  defendant  was 
the  sole  owner  of  the  business,  subject  to  ai^ 
rights  of  taking  the  accounts  which  the  plaintiff 
might  have.  In  my  opinion,  although  it  would 
be  right  to  correct  the  mere  date  in  the  Vice- 
Chancellor's  judgment  by  saying  that  the  dia- 
solution  and  end  of  the  partnership  took  place 
on  a  day  in  April  1886,  that  is  no  material 
alteration.  The  decree  of  the  Tice-Chancellor 
must  be  afQrmed,  and  the  appeal  must  be  dis- 
missed with  costs. 

LiNDLET,  L.J. — -I  am  of  the  same  opinion.  In 
giving  my  reasons  in  this  particular  case,  I  may 
say  that  the  subject  involved  is  one  of  which  I 
have  some  knowledge ;  I  have  paid  attention  to  it 
daring  the  last  twenty  years,  and  I  know  the 
difficulties.  But  in  this  case  no  difBculty  arises. 
A  writ  of  fi,  fa.  was  issued  i^inst  one  of  two 
parfcners  in  the  business  of  coal  merchants.  Let 
us  consider  what  the  sheriff  could  do  "under  thai 
fi.  fa.  He  could  seize  all  such  <A  the  assets  (rf  the 
firm  as  were  seizable  under  Aji.fa.,  but  he  could 
not  seize  book-debts  or  goodwill.  The  ^  fa. 
does  not  touch  such  things,  and  it  is  a  mistu^ 
and  a  very  serious  mistake,  to  suppose  that  when 
the  sheriff,  under  a  separate  execution  against 
one  of  several  partners,  seizes  the  partnership 
goods,  and  sells  the  share  and  interest  of  the 
execution  debtor  in  those  goods,  the  sheriff  can 
or  does  in  practice  sell  the  whole  of  the  execution 
debtor's  interest  in  the  partnership.  Such  a  case 
is  conceivable,  but  in  practice  it  never  arises, 
because  there  arc  always  in  practice  assets  which 
cannot  be  reached  by  &fi.fa.  What  the  sheriff 
has  got  to  sell  is  not  the  share  and  interest  of  the 
execution  debtor  in  the  partnership,  bat  the  share 
aud  interest  of  the  execution  debtor  in  aneh  v£ 
the  chattels  of  the  partnership  as  are  BeixaUe 
under  a  fi.  fa.  I  think  the  unfortunate  purchaser 
has  to  find  out  ■wh\t  he  has  really  had  assigned  to 
him,  and  that  he  can  only  do  by  a  partnership 
account ;  there  is  no  other  method  of  getting  at 
it.  That  dees  involve  practically  a  dissolution  of 
the  whole  concern.  "Now,  in  this  particular  case 
what  makes  it  easy  is  this,  that  when  the  sheriff 
sold  under  the^./a.,  he  sold  to  the  continuing 
partrier,  the  solvent  partner,  who  did  not  pay  the 
purchase  money  to  the  sheriff  out  of  his  own 
money,  but  paid  for  what  he  purchased  our  of  the 
assets  of  the  partnership.  In  point  of  Hw  the 
necessary  restUt  of  buying  this  share  with  the 
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foada  of  the  concern  is,  that  there  was  no  disso- 
lution at  all,  and  the  Vice-Chancellor  was  quite 
right  in  treating  aach  a  seiznre  and  snch  a  sale 
as  not  amonntii^  to  a  dissolution.  It  appears  to 
me  that,  although  we  ranst  correct  toe  date, 
which  is  wholly  nnimportant  as  suggested  by 
Cotton,  L.J.,  the  appeal  onght  to  be  dismissed 
with  costs. 

Lopes,  L.J. — If  the  defendant  in  this  case  had 
bought  from  the  sheriff  what  he  did  buy  with  his 
own  money,  very  difficult  questions  would  have 
arisen  which  wonld  have  required  time  and  con- 
sideracion  to  determine.  But  it  is  clear  in  this 
case  that  the  defendant  did  not  bay  with  his  own 
money,  but  with  partnership  assets.  Under  these 
circumstances  he  cannot,  in  my  opinion,  success- 
folly  contend  that  he  bought  for  himself,  nor  can 
h«  contend  that  he  is  entitled  to  exclude  the 
plsintifF  from  tbe  benefit  of  the  purchaso  made 
with  money  belonging  to  the  partnership.  I 
think  the  Vioe-Chanculor  was  right  in  hoTding 
in  this  particular  case  that  there  was  no  dissoln- 
don. 

iTH^iiienf  of  jffoeon,  V.C.  affirmedt  toUh  a 
alight  variation. 
Solicitor  for  the  appellant,  B.  Furber. 
SolicitOTB  for  the  pluntiff,  Emanuel,  Routid, 
and  Sathan. 


FOt.  25,  26,  and  March  12. 
(Before  Cotton,  Lindley,  and  Bowen,  L.JJ.) 

Reichel  v.  Bishop  of  Oxfobd.  (a) 

APPEAL  FROM  THE  CHANCEBY  DIVISION. 

Clerciy  —  Benefice  —  Retignation  —  CondUion  — 
Formalitiee  of  execution  —  Bevoeation  —  Public 
poUey. 

Some  aeandal  having  arisen  out  of  certain  allega- 
tions made  against  the  morality  of  the  plaintiff, 
who  teas  a  beneficed  clergyman  of  the  Cfhurch  of 
England,  the  defendant,  who  was  the  bishop  of 
the  diocese,  proposed  tJiat,  instead  of  the  bishop 
takinff  proceedings  against  the  pla  intiff  to  have 
him  deprived  of  his  benefice,  the  plaintiff  should 
resign  his  livvtg,  a  proviso  being  made  on  the 
part  qf  the  bishop  {hat  the  resignation  should  not  he 
accepted  formaUy  so  as  to  vacate  the  living  iUl  the 
1st  Oct.  1886,  thu  date  being  fixed  to  enable  the 
plainUff  to  receive  the  titJtes  for  Hie  current  year. 
On  the  2nd  June  1886  the  plaintiff  accordingly 
executed  a  deed-poll  resi/fning  his  living.  The 
Htual formality  of  execution  before  a  notary  kos 
dispnued  with.     The  deed  was  sent  by  post  to 
the  bishop's  secretary,  and  hy  him  sent  on  to  the 
bishop  toith  the  memorandum  of  his  acceptance 
filled  up  ready  for  eseeeution. 
Tke  parishioners  and  patron  were  told  that  the 
living  would  be  vacant  on  tlie  1st  Oct.  Tlie 
bishop  signed  the  memorandum  and  returned  it 
to  the  secretary,  who  received  it  shortly  before  it 
ictu  stamped,  the  stamp  bearing  date  the  26th 
July  1R86.   In  the  meantime  the  plaintiff  exe- 
cuted a  deed  purporting  to  revoke  the  resignation. 
This  deed  woe  dated  the  lOthJvUf  1886,  and  waa 
lent  to  the  secretary  on  the  16f  A  ^tdy. 
The  plaintiff  commenced  an  adion  to  have  it 
deetasred  that  the  instrument  of  resignation  was 
■  ntdl  and  void,  and  tJtat  it  was  cancelled  before 
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aeeepianee  ;  for  delivery  up  of  the  deed  for 

ccmcellalion,  and  an  injunction  to  restrain  ths 
bithm  and  patron  from,  a^ing  on  ii. 

Held  (l)  that  execution  before  a  notary  waa  imposed 
only  for  the  protection  qf,  and  migJU  he  dispensed 
with  by,  the  bishop  ;  (2)  thai  there  was  room  for 
revocation  onhj  before  tha  bishop  had  oM&nted  to 
the  resignation ;  that  aeaent  need  not  be  evid^ced 
hy  the  signature  of  the  bishop,  and  that  assent 
had  been  duly  given  before  the  attempted  revocct- 
tion  ;  (3)  thai  the  resignation  was  not  made  sub- 
ject to  a  condition  properly  so  called,  hut  that  it 
was  only  suspended  or  postponed  ;  (4)  that,inaa- 
much  as  by  proceedings  against  the  plaintiff  the 
bishop  couldonly,  }f  suecesaftd,  have  derived  the 
plaintiff  of  his  benefit,  the  agreement  not  to  take 
proceedings  did  not  render  the  resignation  void 
on  the  ground  of  pvhlic  polity. 

The  decision  of  North,  J.  t^/rmed. 

The  plaintiff  in  tiiis  case  was  the  Ber.  Oswald 
John  Keichel,  who  was  in  1870  instituted  to  the 
benefice  of  SparshoIt-cnm-KingBton-Lisle,  in  the 
county  of  Berks. 

The  Bishop  of  Oxford,  in  whose  diocese  the 
plaintiff's  livmg  was  situate,  and  tbe  FroTost  and 
Scholars  of  (^een's  College,  Oxford,  wlro  were 
patrons  of  the  living,  were  defendants. 

In  the  year  1885  the  plaintiff  was  charged  by 
MisR  Niblett,  who  kept  a  lodging-house  at  Bristol, 
of  certain  immoral  conduct  of  a  grave  nature. 
In  consequence  of  these  charges  some  scandal 
was  created  in  the  plaintiff's  parish,  and  he  was 
informed  by  the  bisnop  that  he  must  take  legal 
proceedings  which  would  result  in  cUuring  his 
character. 

The  plaintiff  therenpon  took  ont  a  sammons  tor 
libel  before  the  nu^stratee  sitting  at  Wantage, 
who  bound  him  over  to  prosecute  Miss  Niblett  at 
the  next  aaBiaes.  At  the  Berkshire  Baster  Assizes 
in  1886  Uie  plaintiff  preferred  indictments  against 
Miss  Niblett  for  libel  and  for  endeavouring  to 
extort  money  by  threats.  She  was  tried  on  the 
latter  charge  and  acquitted,  and  at  the  plaintiff's 
instance  the  charge  for  libel  was  dropped,  and  he 
agreed  to  pay  30Z.  towards  her  costs. 

On  the  8th  May  1886,  in  consequence  of  the 
above-mentioned  occurrences,  the  bishop  wrote  to 
the  plaintiff  calling  upon  him  to  resign  his 
benefice. 

By  a  letter  dated  the  26th  May  1886,  and 
written  to  the  plaintiff  by  Mr.  Wellings,  one  of 
the  rural  deans  of  the  diocese  of  Oxford,  at  the 
instance  of  the  bishop,  it  was  stated  that  if  the 
plaintiff  would  place  his  formal  resignation^  in 
the  bishop's  hands  the  latter  woald  not  sign 
acceptance  till  a  date  to  be  agreed  npon,  and 
would  sanction  his  absence  from  the  parish  in. 
the  interval. 

On  the  28th  May  the  plaintiff  replied  thereto  as 
follows : 

M;  dear  Lord  Biahopj — I  desire  Herewith  to  pla^ie  in 
yonr  bands  m;  resignation  of  this  benefice  of  Sparaholt- 
oam-Eingston-Liale,  oonfoniUiblT  with  yonr  Lordship's 
wish,  and  at  tiie  same  time  I  gratef  oily  accept  your  kind 
proposal  to  postpone  acceptance  of  niy  reaignMttni  imtil 
a  date  to  be  aneed  upon,  yonr  Lor^nip  meantima  per- 
mittiiig  me  to  be  absent. 

That  letter  was  on  the  Slst  Hay,  with  the 
bishop's  anthority,  replied  to  by  Mr.  T.  M.  Daven> 
port,  nis  secretiuy,  and  deputy  registrar  of  the 
diocese,  in  the  following  words : 

1     Sir,— The  Bishop  of  Oxfoxd  desires  msf^  Mfld.  »iHt> 
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deed  of  resignation,  aod  to  inform  700  that  his  Lordsliip 
proposes  to  date  his  formal  acoeptance  of  it  on  the  let 
Oct.  next,  and  not  to  declare  jaai  bmefloe  vacant  until 
that  date,  if  the  deed  is  at  once  ezecnted  by  70a  and 
sobmitted  to  me,  and  if  his  Lordship  also  reoeiTee  in  the 
meantime  on  aBnxxanoe  of  aatisfaotory  arranffements  for 
the  cure  and  duties  of  the  parish  dorinf  jonx  absence. 
The  deed  reqniree  to  be  ezecnted  b7  Toa  oefore  two  vit- 
Beises,  and  if  70a  are  nnable  to  obtain  the  attestation  of 
a  notuy  public  in  London  it  maj  be  remitted  to  me 
attested  by  two  persons. 

The  date  of  the  iBt  Oct.  was  named  in  that 
letter  ia  consequence  of  a  connnanication  made  to 
the  bishop  in  the  interral  by  a  friend  of  the  plain- 
tiff acting  on  his  behalf,  and  the  biehnp  stated  in 
his  cross-examination  that  one  of  the  reasons  for 
that  date  being  agreed  to  was  that  the  plaintiff 
might  thus  be  enabled  to  receive  the  annual  tithe 
rentcharge. 

Hr.  Davenport  also  sent  to  the  plaintiff  with 
that  letter  the  ordinaiy  form  of  resignation,  vith 
the  name  and  description  of  the  plaintiff  and  his 
parish  written  into  it.  It  was  in  the  following 
words: 

In  the  name  of  Ood,  Amen.  Before  yon  a  notary 
public  and  credible  witnesses  here  preaant,  I,  the  Bar. 
Oswald  Joseph  Beiohel,  vioar  of  Sparsholt  with  Einffston 
Lisle,  in  the  oonni?  of  Berks  and  diocese  of  Oxford,  for 
certain  jost  and  lawfol  oansee  me  thereunto  especially 
ntoring,  without  compolsionj  fraud,  or  deceit,  do  purely, 
simply,  and  absolutely  resi^  anif  give  up  my  said 
Tioarage  and  parish  ohoroh  ol  Sparsholt  with  King8t<ni 
Lille,  with  all  their  ri^is,  memoen,  and  Mipmrtenaiioes 
into  the  hands  of  the  Bisht  Ber.  nther  m  Gk>d,  John 
Fielder,  by  Dirine  permission  Lord  Bishop  of  Oxford, 
or  to  any  other  whomsoeTer  having  or  that  shall  hare 
povex  to  admit  tins  my  resignation.  And  I  totally  re- 
aoBttoe  my  right,  title,  and  poasesaion  of,  in,  and  to  the 
same  Tioarage  and  chnreh,  with  all  their  rivhts, 
nMmbers,  and  appurtenances  heretofore  had  and  hitherto 
beloqgingtome,  and  quit  them  and  expressly  recede  from 
them  by  these  presents.  And  that  this  my  resignation 
may  mve  its  full  effect  I  do  hereby  ntnninate  uid 
appoint  Thomas  Uarriott  DaTenport,  of  the  city  of 
Ch:fM4,  notary  public,  m^  proctor  or  substitute,  to 
exhibit  tliis  my  resignation  to  the  said  Bight  Ber. 
Father,  and  in  my  name  to  pray  that  his  Lordship 
would  graoionsly  ronohsafe  to  aooept  thereof,  and  to 
pronounce,  decree,  and  declare  the  vicara^  and  ohuroh 
of  Spatsholt  with  Kii^ston  Lisle  aforesaid  void  and  to 
be  void  of  my  person  to  all  intents  of  law  tiiat  may 
follow  tiiere^pim,  and  to  decree,  if  requisite,  that  inti- 
mation of  iilie  Mid  aTcndanoe  mi^  be  issnad  to  tiie 
patron  Uwraof. 

That  instrament  was  dated  the  2nd  Jnne  1886, 
and  was  exeeated  by  tbe  plaintiff,  and  was,  with 
the  attestation  thereto  of  two  witnesses  (neither 
of  whom  was  a  notary  pnblic),  forwarded  by  him 
to  Ur.  Davenport  on  the  2nd  Jnne  with  the  fol- 
lowing letter : 

Sir, — I  have  executed  t^e  enclosed  reBignati<m  on  the 
understanding  that  the  bishop  will  postp<Hie  acceptance 
thereof  until  1st  Oct.  next.  If  you  oanuot  dispense  with 
my  appearing  before  a  notary  pnblie  I  will  endeavour  so 
to  do.  Unfortmatdy  both  ot  them  m  this  |daoe  happen 
to  be  absent  at  tHs  moment. 

On  the  following  day  Hr.  Darenport  received 
tUs  formal  resignation  and  signed  a  memoran- 
dum of  surrender  set  forth  on  the  second  page 
tliercof  after  first  striking  ont  words  which  stated 
tbat  the  plaintiff  had  appeared  personally  before 
him.  aod  he  then  sent  the  document  on  to  the 
bishop  with  the  memorandum  of  acceptance 
printed  on  the  third  page  of  the  same  document, 
filled  up  tbat  the  bishop  might  sign  that  memo- 
randum, which  he  did.  The  bishop,  who  made  no 
objection  to  the  absence  of  attestation  by  a  notary 
pnblic,  iobieiijaently  returned  the  document  to 


Mr.  Davenport,  who  received  it  shortly  before  it 
was  stamped.  The  stamps  bore  date  the  26th 
July  1886. 

On  the  16th  July  the  plaintiff  had  an  interview 
with  Mr.  Davenport  and  gave  him  two  letters^ 
one  addressed  to  nim  and  the  other  to  the  bishop, 
both  dated  on  that  day,  and  also  a  docament  par- 

gsrtiog  to  revoke  his  resignation  of  the  living  of 
parsholt. 

The  letter  to  Mr.  Davenport  was  as  follows : 

Dear  Sir, — Be  pleased  to  aooept  notice  from  me  here- 
with that  I  have  exeouted  an  instrument  before  two  wit- 
nesses and  in  presence  of  a  notary  public,  whereby  I 
have  cancelled  and  revoked  the  deed  purpomng  to  be  a 
resignation  of  my  benefioe  of  Sparshtdt-onm-KingitoB 
Lisle,  which  I  was  induced  to  execute  under  pressure 
from  the  bishop,  and  which  I  forwarded  to  yon  on  the 
express  condition  given  to  me  by  you  in  wribng  that  it 
should'  not  be  presented  to  the  Malum  for  his  aoceptaaoe 
before  Ist  Oct.  next,  and  that  in  that  instrument  1  have 
also  cancelled  and  revoked  the  appointment  of  Tovnelf 
as  n^  prootor,  and  withdrawn  from  you  antboritr  to 
exhibit  the  same  to  the  Lord  Bishop  for  his  acoeptanoe. 
Be  pleased  therefore  to  c(msider  my  resignation  is 
withdrawn  unless  you  bear  farther  from  me  to  tbe  eon- 
trary.  If  think  it  neoessarr  to  pnt  nmelf  pra>bnn< 
in  order  with  tiie  Ushop,  I  inefose  a  similar  notifieatian 
or  him. 

The  \etter  to  the  bishop  was  mnch  loi^r.  It 
ia  sufficient  to  say  that  the  plaintiff  thereby 
stated  that  circumstances  had  arisen  obliging 
him  to  reconsider  his  position,  since  at  the 
bishop's  request  he  was  mduced  to  sign  a  deed 
of  resignation,  that  be  b^ged  reapectfally  to 
withdraw  such  resignation,  and  he  asked  tbe 
bishop  if  be  would  not  be  content  if  he  were 
absent  from  the  benefice  for  the  next  five  years, 
giving  up  all  claim  to  the  vicarial  tithes  and 
glebe,  and  residence,  and  undertaking  not  to 
return  until  married. 

The  document  indorsed,  Withdrawal  of 
Besignation  "  was  as  follows : 

WhersM  I,  Oswald  JoeeiA  BelclMl,  viear  at  apanhoh 
with  Kingston  Lisle,  in  the  county  of  Betks,  aitadioosM 
of  Oxford,  have  exeouted  a  oertsin  Inatrnment,  dated  the 
2nd  day  of  June  1886,  purporting  to  be  a  resignatioa  of 
my  said  benefloe,  and  therein  pnrpcntiiig  to  i^point 
Thomas  Mamott  Davenport  my  proctor  for  the  purpose 
of  exhibiting  the  same  to  Uie  Lord  Bishop  of  Ozratd. 
And,  whereas  the  said  instrument  has  not  been  exeeated 
by  me  voluntarily,  freely,  and  unoonditionally,  but 
under  pressure  and  by  the  request  and  desire  of  vn  sud 
Lord  Bishop,  and  oondittonal  upon  its  not  being  accepted 
before  the  1st  di^  of  1886,  and  without  legal  adviee. 
And  whereas  I  have  not  appeared  personally  before  a 
notary  public  for  the  purpose  of  appointing  the  isid 
Thomas  Harriott  Davenport  to  act  as  my  proctor,  in 
tiie  matter  of  my  said  pretended  resignation.  And 
whereas  I  am  now  advised  that  the  said  instrument  is 
niUl  and  void,  and  of  no  force  whatever  to  affect  the 
resignation  of  my  benefioe,  not  having  been  made  freely 
and  voluntarily,  and  xmoonditionally ,  and    that  the 
pretended  appointment  of  the  said  Thomas  Harriott 
Davenport  is  also  of  no  force  or  validity,  not  having 
been  made  by  me  personally  before  a  notanr  pnblie. 
Now  I,  the  said  Oswald  Jos^h  Bei<Atel,  here^  canoel 
and  revoke  tiie  said  instrument  and  pretended  retigna* 
tion  of  my  said  benefloe  ot  Sparshotl  wiUi  Eingitou 
Lisle,  declaring  it  to  be  my  intention  not  to  resign  my 
said  benefloe,  and  I  also  annnl  and  cancel  the  pretendaa 
appointment  of  the  nid  Thomas  Harriott  DaveBpcst 
to  act  as  my  proctor,  hereby  withdzawiitf  from  tSm 
all  authori^  to  aot  as  such,  and  strictly  foroidding  him 
from  acting  as  suoh  proctor,  and  from  exbibitinf  to  tbs 
said  bishop  m^  said  pretended  resignation,  or  ouerwiis 
taking  action  in  the  matter  on  my  behalf. 

This  document  bore  date  the  10th  Jane  1886, 
and  purported  to  be  witni»sed  by  the  same  two 
gentlemen  who  attested  the  naignation.!  When 
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or  under  what  circumatanceg  it  was  execated  did 
not  ftppear  at  the  trial.  At  a  conversation  which 
took  place  hetweeu  the  biahop  and  the  plaintiff, 
on  tM  12th  Jnl^,  it  was  admitted  hr  the  plaintiff, 
that  thoDgh  hu  leaving  his  benefice  on  the  Ist 
Oct.  WBB  the  anl^ect  of  oonversation  betveen 
Uuonjthe.withdramd  of  his  resignation  was  never 
alluded  to.  The  wiEhdraval  was  Btamped  Bub- 
aequentlv  to  that  conversation,  viz.,  on  the  14th 
July,  and  waa  not  communicated  to  the  bishop  or 
Mr.  Davenport  before  the  16th  July.  Subse- 
qnent  correspondence  took  place  between  the 
plaintiff  and  the  bishop,  'which  it  i^  not  necessary 
to  refer  to,  with  the  exception  of  a  letter  from 
the  plaintiff  to  the  bishop,  dated  the  12th  Aug. 
1886.   That  letter  contained  this  passage  : 

It  beemiMB  than  oimeoeBauy  to  oonndsr  whether  it 
was  ew  vsUd,  not  having  bem  mads  fzeelj  sod  Tdnn- 
tarily,  or  becaose  do  proctor  was  therein  appointed  before 
a  notaty  pablio  to  present  it  for  yonr  acceptance,  nor 
need  I  farther  point  ont  that  it  was  never  exeoated  by 
KM  animo  renirnandt,  or  believed  to  be  intended  to  take 
eAeot,  bnt  was  signed  witboot  legal  advloe  <a>  tendered 
jronr  seoretatT),  aa  a  temporarj  measure  to  afford  me 
time  to  look  ronnd  and  review  the  aitnation,  and  aa 
sndi  I  gratefully  accepted  it  aa  from  a  friend,  under  the 
belief  that  a  resignation  may  be  withdrawn  at  any  time 
mtil  it  is  soo^tu.  There  bae  been  no  bad  faith  on  my 
part.  It  has,  however,  bran  formally  withdrawn,  and  the 
withdrawal  bronght  to  year  lordship  and  vonr  leoretary's 
notioe,  and  the  latter  assured  me  on  toe  16th  of  July 
ihat,  having  withdrawn  it,  I  now  stood  in  the  same  posi- 
tion as  I  did  after  the  trial. 

Ml.  Davenport  stated,  in  his  evidence,  that  he 
never  did  give  any  such  BBsnrance,  and  the  bishop 
denied  that  he  ever  intended  that  the  instni- 
meot  should  not  take  effect,  or  that  it  was  executed 
Tinder  such  nnderstanding  aa  alleged  by  the  plain- 
tiff- The  writ  in  the  action  was  iasned  on  the  14th 
Sept.,  and  on  the  22nd  Sept.  the  plaintiff  applied 
for  an  interlocutory  iuj  auction  to  restrain  the 
Inshop  from  accepting  the  plaintiff's  resignation, 
or  treating  it  as  valid,  or  declaring  the  benefice 
vacant,  or  instituting  any  other  person  thereto. 

The  motion  was  dismissed  by  Grantham,  J.,  as 
vacation  judge,  with  costs,  and  on  the  1st  Oct.  an 
inhibition,  under  the  hand  and  seal  of  the  bishop 
was  issued,  which  recited  that  the  biahop  had  that 
day  declared  the  benefice  void  on  the  plaintiff's 
resignation  thereof  aa  incumbent,  and  forbade  his 
officiating  therein.  There  was  an  appeal  from 
the  order  dismissing  the  plaintiffs  motion,  but 
the  Court  of  Appeal,  instead  of  disposing  of  it, 
requested  Nortn,  J.  to  advance  thetiiaiU  which 
was  accordingly  done. 

The  plaintm,  by  hin  statement  of  claim,  claimed 
a  decburation  that  he  was  vicar  of  Sparsholt,  and 
that  the  instrument  of  resignation  was  null  and 
void*  and  cancelled  before  acceptance,  and  an  in- 
jnnctior  to  restrain  the  bishop  from  acting  upon 
or  treating  the  said  instrument  of  resijp;nation  as 
valid,  and  from  declaring  the  said  benefice  vacant, 
and  further  from  institutinj^  any  other  person 
into  the  benefice  of  the  plaintiff. 

The  provost  and  scholars  of  Queen's  College, 
Oxford,  did  nut  appear  at  the  hearing  of  the 
action. 

CozenM-Harth,  Q.C.  and  Alexander  Youna  for 
the  plaintiff. — -There  are  three  points  whicn  we 
urge  on  behalf  of  the  plaintiff,  as  making  the 
resignation  of  no  effect,  viz.,  (1)  it  was  withdrawn 
before  acceptance ;  (2)  it  was  made  under  pressure, 
uid  upon  condition,  and  is  therefore  void ;  (3)  it 
was  not  exeoated  before  the  bishop  in  person,  or 
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a  notary  public.  As  to  the  first  point,  no  resig- 
nation is  valid  until  accepted  by  the  ordinary : 

Gibaon's Codex,  p.  828: 
Bum's  Eoeleriastioal  Law,  vol.  8,  p.  541 ; 
Phillimorfl's  Ecolesiastaoal  Law,  vol.  1,  p.  519; 
Crisps*  Law  of  the  Chnrch,  d.  543 ; 
Hodgson's  InstmotionB  for  the  Clergy,  p.  37. 

As  to  the  second  point,  every  resignation  must 
be^re,  sponth,  ahaolute,  et  sivtpltcUer.  Otherwise 
it  IS  void : 

Fhillimore's  Ecclesiastloal  Law,  vol.  1,  p.  518 ; 
Fletcher  v.  Lord  Sotidet,  3  Bing.  500. 

Under  31  Eliz.  c.  6,  s.  7,  a  corrupt  resignation  is 
subject  to  a  penalty.  It  is  impossible  to  contend 
that  the  plaintiff's  resignation  was  unconditional. 
As  to  the  third  point,  it  in  necessary  that  resigna- 
tion should  be  oefbre  the  bishop  m  person  or  a 
notary  public :  (Gibson's  Codex,  p.  822.) 

A.  Jelf,  Q.C.,  3f.  Jftttr  Maekeruie,  and  F.  C. 
Maekame$$  for  the  Bishop  of  Oxford. — A  resigna- 
tion once  made  cannot  be  withdrawn:  (Ayliffe'a 
Parergon,  p.  468.)  In  this  case  there  waa  a  consi- 
deration Kir  keying  the  offer  c^n,  nunely,  the 
bishop's  refraining  from  taking  ecclesiastical 
prooMdings.  There  was  no  pressure  put  upon  the 
plaintiff,  except  that  of  his  own  conduct,  and 
there  was  no  condition  on  the  face  of  the  deed  of 
resignation,  and  the  conditions  (if  any)  being 
extrinsic,  the  resignation  is  good : 

Bwiwey  v.  Niehol,  S7  L.  T.  Bep.  N.  S.  252,  786 ; 
a  C.  F.  Div.  294. 

As  to  the  plaintiff's  third  point,  the  execution 
before  a  notary  public  is  a  fornulity  which  the 
bishop  may  waive : 

Eeyet  v.  Exeter  College,  12  Yes.  386; 

I^dwood'H  Provlnoiiue,  p.  107 ; 

Van  Eapen.  I.  p.  814. 

A  form  is  found  in  the  Begistrum  Brevium, 
p.  806,  for  appointing  a  proctor  for  making  a 
resignation  to  the  bish(^  without  referring  to  a 
notary  public.  The  essential  of  resignation  ia 
that  it  should  come  to  the  hands  of  the  bishop. 
It  may  be  presented  to  him  by  a  proctor : 

Varehton«M  of  Rockingham  v.  Oriffiih,  3  Bunt's 
Eoo.  Law,  StS. 
The  living  is  made  void  by  the  resignation, 
coupled  with  the  declaration  of  avoidance.  The 
decoration  of  avoidance  is  a  judicial  act ; 

GFrey  v.  Heahetk,  3  Btim'sEcc.  Law  543:  Ambl.  268; 

Bonwell  v.  Biehop  of  London,  U  Moo.  F.  C.  865 ; 

Bom's  Boo.  Law,  vol.  8,  pp.  82S,  624. 

Cozena-Hardy,  Q.C.  in  reply. — ^There  can  be  no 
condition  of  resignation.  Here  the  condition  was 
pecuniary,  because  the  object  was  that  the  plaintiff 
might  receive  the  tithes  up  to  the  1st  Oct.  This 
avoids  the  deed  of  resignation:  (Beformatio 
Legum,  (CardweU's  edit.),  p.  70.) 

NoETH,  J.  delivered  the  following  written  judg- 
ment on  the  12th  Jan. : — ^This  action  is  brought  fur 
the  purpose  of  obtaining  a  declaration  that 
the  plaintiff  is  still  vicar  of  Sparsholt  with 
Kingston  Lisle,  in  the  county  of  Berks,  and 
that  a  certain  instrument  of  resignation  executed 
by  him,  bearing  date  the  2nd  June  1886,  ia  void 
and  of  no  effect,  with  consequential  relief.  The 
defendants  are  the  Lord  Bishop  of  Oxford,  within 
whose  diocese  Sparsholt  is,  and  the  Provost  and 
Scholars  of  Queen's  CoUcse,  Oxford,  the  patrons 
of  the  living.  The  plaintm's  case  was  rested  by 
his  counsel  principally  upon  three  propositiona 
of  law,  and  I  was  told  that  Chcty  were  no  doubt 
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kgal  technioalities,  bnt  that  the  plaintiff  was 
entitled  to  insist  upon  them  to  aToid  being  de- 
prired  o£  his  incumbent^.  The  plaintiff's  counsel 
did  not  call  any  witnesses,  and  they  only  put  the 
plaintiff  himself  in  the  box  as  a  formal  witness 
for  crosH-ezamination  upon  the  defendants*  connsel 
refusing,  unless  that  was  done,  to  admit  or  produce 
certain  essential  documents,  with  respect  to  the 
contents  of  which  the  plaintiff  apparently  was 
not  in  a  position  to  give  seconc^ry  eriaence. 
An  undf^rtaking  to  produce  the  plaintiff  for  cross- 
examination  having  been  given,  all  difficulty 
about  such  documents  ceased.  [His  Lordship 
proceeded  to  deal  with  the  facts  of  the  case,  and 
continued:]  The  plaintiff's  counsel  raised  and 
argued  three  points  of  law,  the  first  of  which  in 
logical  order  (though  not  the  first  argued)  is 
that  the  instrument  of  resignation  itself  was 
invalid,  inasmuch  as  It  was  not  made  befnre  the 
bisluH)  penionaUy,  nor  before  a  notary  imblic,  one 
or  other  of  which  formalitiee  is  aaid  to  be  essentiid 
by  the  canon  law.  I  have  carefolly  considered 
the  authorities  on  these  points  cited  to  me,  and 
do  not  find  that  they  bear  out  this  proposition. 
Besignation  may  be  to  the  bishop  in  person,  and, 
if  he  accepts  it,  is  complete  and  final.  But  it  is 
not  suggested  that  this  is  the  only  mode  by  which 
resignation  may  be  effected.  Ayliffe's  Parergon, 
p.  468,  shows  that  a  resignation  to  a  wrong  person 
18  binding  upon  the  person  making  it,  if  the 
ordinary  will  ratify  and  confirm  it.  Again,  it  is 
stated  in  Lyndwood's  Provinciale,  p.  107,  that  a 
resignation  to  the  proper  superior  may  be  made 
otherwise  than  by  personal  appearance  before 
him,  for  instance  by  proctor  or  by  letter.  Neither 
of  these  authorities  refers  to  any  resignation 
before,  or  any  employment  of  a  notary.  The 
Begistrum  Breriom  gives  a  form  for  the  ap- 
pointment of  a  proctor  to  effect  resignation* 
but  makes  no  mention  of  a  notwy.  At  pp.  ^2-3 
of  Gibson's  Codex  there  is  a  statement  of  the 
rnlea  of  canon  and  common  law  concerning  resig- 
nation. The  first  and  second  points  are,  that  it 
most  be  made  to  the  person  who  hath  power  to 
admit,  and  who  must  be  a  superior.  In  the  present 
case  it  is  the  bishop.  The  third  point  is  "  Resig- 
nation must  be  made  in  person  and  not  by  pro:ty. 
There  is  in  the  register  of  writs  one  entitled 
MAtera  Procuratoria  ad  resignandwm,  by  which  the 
person  constituted  proctor  was  enabled  to  do  all 
things  necessary  to  be  done,  in  order  to  an  ex- 
change (and  of  these  things  resignation  was  one), 
and  Lyndwood  supposes  that  any  resignation 
may  be  made  proeuratorem,  but  the  doctrine 
of  the  Reformatio  Le^um  is : '  TJt  rannia  prorsus  in 
hoc  negotio  sinccrasmtiprocnratoresezcludimus, 
neo  eoa  alio  modo  patimur  ad  sacerdotionem 
dimissionem  admitti.  And  I  t^e  it  (in  practice) 
there  is  no  way  of  resigniug  bnt  either  to  do  it  by 
personal  appearance  before  the  ordinary,  or  at 
least  to  do  it  elsewhere  before  a  public  notary, 
by  an  instrument  directed  immediately  to  the 
ordinary,  and  attested  by  the  said  notary,  in  order 
to  be  presented  to  the  ordinary,  by  such  proper 
fcand  as  may  pray  his  acceptance.  In  whicii  case 
the  person  presenting  doth  not  resign  nomine 
procuratoria,  as  proctors  do,  but  only  presents 
the  resignation  of  the  person  already  made." 
This  passage  clearly  shows  that  the  resignatioper 
mocuratorem  there  forbidden  was  a  resignation  by 
power  of  attorney  "  as  distinguished  from  a  resig- 
nation made     the  clerk  himself.  These  are  oo- 


vions  reasons  whytbeceasingtoholdacare  of  «ndi 
should  be  a  personal  act,  and  not  one  done  by  aa 
agent  under  a  general  power.  The  veiy  nazfe 
passage  points  out  that  no  snch  person  can  dis- 
cbarge himself  of  his  cure,  bnt  nptm  good  motives 
to  be  approved  by  his  superior.  And  the  passage 
quoted  from  the  Seformatio  Legum  Eeaenaati- 
camm  does  not  in  any  way  prevent  a  proctor 
duly  authorised  so  to  do  f^'om  presenting  a 
resignation  already  made,  as  Gibson  points  oat 
clearly.  As  I  understand  the  passage  from  the 
Codex  which  I  have  read  in  full,  Gibson  is  point* 
ing  out  the  ways  in  which  in  practice  (to  use  his 
own  phrase)  a  resignation  is  effected,  and  it 
shows  that  a  personal  appearance  before  the 
ordinary  is  not  necessary,   and  that  another 

Sractical  way  is  to  do  it  before  a  notary ;  bnt  he 
oes  not  say  how  this  had  become  legal,  nor  that 
it  was,  in  &ct,  the  only  legal  alternative.  _  Ll 
^t,  the  introdnction  of  the  words  "  in  practice" 
implies  that  there  were  other  modes  which  were 
not  practised.  In  Bum's  Ecclesiastical  Law, 
vol.  3,  p.  541,  the  passage  from  Gibaoa  which  I 
have  read  is  copied  verbatim,  except  that  it  rnns, 
"  But  in  practice  there  is  no  way  (as  it  seemeth)  of 
resigning  but"  and  so  on ;  and  in  Phillimore's 
Ecclesiastical  Law,  and  in  Cripp's  Law  relating  to 
the  Church  and  clergy,  the  same  words  are  used, 
without  addition  thereto  or  diminution  there- 
from. Under  these  circumstances  I  do  not 
find  anything  in  canon,  statute,  or  common  law 
making  it  essential  that  a  resignation  to  be  valid 
shonld  be  either  personal  or  before  a  notary  by 
an  instrument  attested  by  him  directed  to  tm- 
ordinary.  I  do  not  see  why  it  would  not  be  legal 
if  done  oy  letter,  as  Lyndwood  puts  it,  or  by  uie 
ratification  by  the  ordinary  of  a  resignation  made 
to  a  wrong  person,  as  expressed  in  the  Parergon. 
The  bislwp  is  entitled  to  prescribe  what 
formalities  he  may  reqaire  for  the  purpose  of 
preventing  any  dispute  at  a  future  time,  as  to 
whether  an  incumbent  has  actually  resigned  or 
not ;  and  I  am  not  aware  of  any  law  which  imposes 
any  obligation  in  such  eases,  or  which  prevents 
him  from  dispensing  in  any  particular  instance 
with  the  formalities  ordinarily  required  in 
practice  for  his  protection.  The  bishop  stated 
in  his  evidence  that  in  exceptional  cases  he  does 
in  practice  dispense  with  attendance  before  a 
notary ;  that  he  has  done  so  five  or  six  times  in  the 
last  few  years ;  and  that  it  would  be  very  incon- 
venient if  he  conid  not.  And  though  the  bishop 
could  not  make  a  practice  for  himself  contrary  to 
law,  I  find  nothing  to  show  that  his  practice  is  <d 
that  character.  Indeed,  in  Sejfes  v.  Exeter  CoUege, 
Oxfm-d  (u&t  tup.)  the  vididit^of  an  instrument  of 
resignation  came  in  question.  The  incumbent 
executed  it  before  a  notary,  and  appointed  two 
other  persons  to  present  it  to  the  ordin^y.  It 
was  not  presented  by  them,  nor  did  the  incum- 
bent attend  in  person  before  the  bishop,  so  that 
neither  of  the  two  courses  which  alone  are  sud 
to  be  legal  was  adopted.  In  fact,  the  incombeiUi 
himself  sent  it  by  post  to  the  bishop,  and,  the 
bishop  being  content  to  accept  it,  that  was  held' 
to  be  a  valid  resignation.  In  the  present  case  a 
resignation  in  proper  form  was  sent  by  the 

C*ntiff  to  Mr.  Davenport,  in  order  that  he  might 
d  it  to  the  bishop,  and  he  did  so  hand  it  at 
once.  It  was  stated  at  its  head  that  it  was  made 
before  a  notary  public ;  bnt  this  formality,  which 
might  have  bwn  insisted  mi^  was  eaaessly 
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Traived.  The  bishop  accepted  it,  and,  tmlesa  the 
plaintiff  is  ri^ht  as  to  his  other  points,  or  one  of 
them,  the  resignation  was,  in  my  opinion,  valid 
and  efiectual.  I  do  not  forget  that  the  plaintiff 
Iry  his  pleadings,  affidavit,  and  evidence  alleges 
that  Mr.  Davenport  was  to  retain  the  instm- 
ment  as  an .  escrow,  and  not  present  it 
to  the  bishop  until  the  1st  Oct.  Bnt,  in 
my  opinion,  this  allegation  is  unfcanded  and 
nntrae.  It  is  qnite  inconsistent  with  the  letters 
wribtrai  at  the  time,  especially  the  piaintiff's 
own  letter  of  the  28th  May.  The  eeeond  point 
made  on  behalf  of  the  plaintifE  is,  that  the  instm- 
ment  of  resignation  is  void  becanse  it  was  made 
under  pressure  and  on  consideration,  and  in 
reply  a  third  objection  (which  was  not  pleaded) 
was  raised — viz.,  that  it  was  made  for  a  pecuniary 
consideration.  It  is  clear  that  a  resignation  must 
be  nnconditional,  escept  in  the  case  ofiua  exchange, 
to  which  however  I  need  not  now  refer.  To  nse 
the  langua^  of  the  old  writers,  it  must  be  made 
pwe,  aporUe,  absolute,  et  nmpliciter.  First  as  to 
pressure.  The  plaintiff  was  no  doubt  in  a  difficult 
position,  arising  from  the  situation  in  which  he 
lonnd  himself  by  his  own  misconduct.  Bnt  there  is 
no  evidence  of  any  pressure  being  applied  to  induce 
him  to  resign.  The  altematircs  between  which 
he  hod  free  choice  were  resignation  by  his  own 

■  act  or  deprivation  by  hostile  proceedings  in  the 
Ecclesiastical  Goart.  Se  deliberately,  after  full 
consideration,  elected  to  resign  of  his  own  accord, 
with  all  the  consequences  before  him,  rather 
than  have  snch  prooeediogs  instituted.  In  a 
letter  of  the  21st  Hav  he  stated  that  he  felt 

■  deepW-  how  mnch  he  had  offended,  and  that  he 
would  do  anything  in  his  power  to  prevent  further 
scandal.  The  bishop  no  doabt  felt  strongly,  and 
stated  plainly  hew  impossible  it  was  that  the  care 
of  theparish  should  be  left  in  the  plaintiff's  hands. 
Bat  I  do  not  find  that  he  used  any  pressure  to 
the  plaintiff,  much  less  any  such  pressure  as  could 
render  the  plaintifTs  resignation  corrupt  or  ille^at 
Next,  as  to  the  resignation  being  under  condition 
and  for  a  pecuniary  consideration.  This  argu- 
ment is  based  upon  the  fact  that  the  date  of  the 
formal  acceptance  of  the  resignation  was  post- 
poned  until  the  let  Oct.,  one  of  the  reasons  being 
that  the  plaintiff  might  receive  the  tithes  to  the 
end  of  the  current  year.  But  this  was  not,  in  my 
opinion,  ai^  consideration  for  the  resignation. 
It  merdy  left  the  plaintiff  in  receipt  of  the  legal 
ttnolnments  of  his  office  during  the  time  he  filled 
it,  and  those  he  waa  to  receive,  not  by  virtue  of 
any  bargain  that  he  shonld  receive  tliem  arising 
out  of  his  resignation,  but  because  they  had 
become  his  by  his  institation  to  the  living,  and 

-continned  his  until  he  ceased  to  be  vicar.  It  was 
necessuy  to  fix  some  time  from  whi<di  the  actual 
resignation  should  operate.  If  proceedings  in 
the  Ecclesiastical  Court  had  become  unavoidable, 
some  time  most  necessarily  have  elapsed  before 
any  sentence  of  deprivation  could  have  been 
passed,  and,  in  my  opinion,  the  bishop  acted 
wisely  and  within  his  powers  in  fixing  a  time  at 
which  the  formal  acceptance  should  be  dated  and 
declared.  The  contention  of  the  plaintiff  involves 
the  proposition  that  any  resignation  which  was 
not  to  come  into  full  operation  at  the  very 
moment  at  whidi  it  was  sent  in  and  accepted, 
but  only  at  a  future  time  agreed  on,  would  be 
invalid,  and  I  do  not  assent  to  this  proposition. 
It  seema  to  me  a  cfmfasion  at  language  to  call  the 
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fixing  the  date  from  which  the  resignation  was 
to  operate  the  insertion  of  a  condition.  The 
forms  given  by '  the  Incumbents'  Resignation 
Act  1871  (34  &  35  Vict.  c.  44)  provide  for  a 
benefice  being  declared  void,  and  a  pension  made 
to  commence  as  from  a  future  date ;  and  I  am  not 
aware  of  anything  to  render  an  honest  arrange- 
ment that  a  resignation  shall  take  effect  from  a 
named  future  day  in  anywise  illegal.  It  is  clear 
that  it  cannot  prejudice  the  patron  of  the  living,  for 
all  theauthorities  agree  that  the  time  for  lapse  runs 
only  from  the  time  when  the  patron  has  notice 
of  the  actual  avoidance.  I  come  to  the  con- 
clusion, therefore,  that  the  resignation  was  not 
invalid  on  any  of  these  grounds.  The  third  point 
made  by  the  ]daintiff's  counsel  was  that,  assuming 
the  resignation  to  be  good  in  form  and  in  substance, 
still  no  resignation  is  binding  or  of  any  effect 
until  it  has  been  accepted  by  the  ordinary,  and 
that,  until  such  acceptance,  it  may  be  withdrawn 
by  the  person  who  has  executed  it,  and  that  it 
was  so  withdrawn  in  the  present  case.  It  was 
likened  to  an  offer  by  A.  to  sell  to  B.  upon  certain 
specified  terms.  If  B.  accepts  the  offer  so  made, 
both  parties  are  bound.  But,  before  B.  has 
notified  to  A.  his  acceptance  of  such  offer,  A. 
may  withdraw  his  offer,  even  though  he  has 
^ven  B.  a  definite  time  within  which  to  accept 
it,  and  that  time  has  not  expired :  (see  Rontleage 
V.  Grant,  i  Bing.  66S.)  This  rests  upon  the  clear 
settled  law  that  an  offer,  while  unaccepted,  being 
given  without  consideration,  is  a  mere  Hudtnn 
paofum,  and  does  not  bind  the  person  making  the 
offer  :  (see  per  James,  L.J.  in  Bickimon  v.  D^dda 
34  L.  T.  Bep.  N.  S.  607  ;  2  Ch.  Dir.  463)  Bat 
the  case  is  quite  diffraronfc  if  there  be  a  consid»a> 
tion.  If,  for  instance,  A.  making  snch  an  offer  to 
B.,  and,  in  consideration  of  101.  paid  by  B.  to  A., 
agrees  that  the  offer  shall  be  open  for  a  week, 
it  would  not  be  competent  to  A.  to  withdraw  the 
offer  before  the  week  had  expired.  In  the  present 
case  it  is  essential  to  consider  what  the  so-called 
proposal  and  acceptance  were.  The  argument  of 
the  plaintiff's  counsel  is  that  the  act  of  the  plain- 
tiff in  sending  in  the  resignation  on  the  2na  June 
was  an  offer  which  required  some  acceptance  by 
the  bishop,  and  was  revocable  until  such  acceptanee. 
That  does  not  appear  to  me  to  be  a  true  view  of  the 
case.  In  my  opinion,  the  offer  was  by_  the  biahop, 
and  was  to  the  effect  that  if  the  plaintiff  would 
j^ace  in  the  hands  of  the  bishop  his  formal 
resignation,  duly  si^^d  (the  formal  acceptance 
of  which  resignation  declaring  the  benefice 
vacant  the  bishop  would  date  on  the  1st  Oct.), 
the  bishop  would,  on  his  part,  abstain  from 
taking  against  the  plaintiff  the  threatened  pro- 
ceedings in  the  Ecclesiastical  Court,  and  that  this 
offer  was  accepted  by  the  plaintiff  by  sending  his 
resignation,  with  his  letter  of  the  2nd  Jane,  and 
was  acted  upon  by  the  bishop's  abstaining  accor- 
dingly from  instituting  such  proceedings.  And 
it  seems  to  me  impossible  for  the  i^aintiff  to 
contend  that,  having  thus  escaped  such  pro- 
ceedings, at  any  rate  for  the  time,  it  was  open 
for  him  to  withdraw  the  formal  resigmntion,  the 
giving  of  which  was  the  price  he  paid  for  ths' 
time  so  given.  If  any  authority  were  reauired 
to  show  that  the  giving  of  time  is  a  vatnablb 
consideration,  the  cases  of  Olderskaw  v.  King 
(29  L.  T.  Bep.  O.  S.  364  ;  2  H.  &  K.  S17>  and 
AUianee  Bank  v.  Broom  (11  L.  T.  Bep.  K.  R.  332 ; 
2  Dr.  &  Sm.  289)  supply  such  aothority.  But 
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this  does  nob  exhanst  this  part  of  the  case. 
Assaming  that  it  were  open  to  the  plaintiff 
to  withdraw  his  resignation  before  accept- 
ance, the  next  question  is,  whether  he  did 
so  withdraw  it.  It  was  not  suggested  that  the 
withdrawal  could  operate  before  the  date  at 
which  it  was  communicated  to  the  bishop,  which 
was  the  16th  or  17th  July.  It  is  not  necessary 
to  consider,  therefore,  whether  the  withdrawal 
was  actually  executed.  When,  then,  did  the 
bishop  accept  the  resignation  P  In  my  opinion, 
he  accepted  it  when  he  received  hack  the  deed  of 
pesignation  executed  1^  the  plaintiff,  which  was 
on  the  3rd  or  4th  June.  Looking  at  all  the 
circumstances  of  the  ease,  I  ^  think  that  the 
receiving  it  back  without  ol^'ectioo,  and  ab- 
staining from  further  action,  was  an  accept- 
ance, and  that  it  was  not  necessaiy  that  tne 
acceptance  should  be  in  writing.  But  if  that 
was  not  an  acceptance,  I  am  of  opinion  that 
the  bishop  accepted  it  when  he  signed  the 
memorandum  of  acceptance  on  the  third  page 
of  the  sheet  on  whicn  the  deed  of  resififnation 
is  printed.  The  exact  date  of  that  signatare 
is  not  proved,  further  than  by  showing  that 
it  was  some  days  before  the  26th  July.  The 
bishop  was  unable  to  state  the  precise  date.  But, 
in  my  opinion,  the  burden  of  proving  that  the 
resignation  was  withdrawn  before  acceptance 
rests  npon  the  plaintiff,  and  he  has  wholly  failed 
to  prove  this.  Indeed,  my  own  conclusion  from 
what  is  proved  is,  that  the  biahop  signed  snob 
acceptance  before  he  bad  notice  of  withdrawal, 
for  I  am  onite  satisfied  that  if  the  bishop  had 
only  signed  it  after  such  notice,  he  would  not 
have  forgotten  this  circumstance,  although  the 
exact  date  of  the  execution  had  passed  out  of  his 
mind,  and  would  have  so  stated.   I  have  not  for- 

fotten  the  statement  in  the  inhibition,  that  the 
ishop  has  this  day  declared  the  benefice  void ; 
but  that,  in  my  opinion,  merely  refers  to  the 
formal  declaration  to  settle  the  date  of  the  actual 
avoidance  of  the  living.  It  is  said  that  this  is 
using  the  word  acceptance  in  two  senses,  but  that 
is  a  mere  verbal  criticism  without  substance.  I 
see  no  difficulty  in  holding  that  there  may  be  an 
acceptance  whic^  would  prevent  the  withdrawal 
of  a  resignation  consistently  with  a  further 
formal  acceptance  fixing  the  date  of  avoidance 
of  the  livingt  just  as  I  consider  the  paragraph  of 
the  plaintinTs  claim  asiring  that  it  may  be  de- 
clared that  the  resignation  was  cancelled  before 
acceptance,  quite  consistent  with  the  second  para- 
graph, which  asks  that  such  resignation  may  be 
given  up  for  the  purpose  of  being  cancelled,  i.e., 
for  formal  cancellation.  There  is  yet  another 
difficulty  in  the  plaintifTs  way,  arisins'  out  of 
the  ecclesiastical  law  upon  this  subject.  In  the 
Reformatio  Legnm  Ecciesiasticorum  (Cardwell's 
edition),  p.  71,  it  is  laid  down  that  if  a  man  has 
once  given  up  a  benefice,  and  afterwards,  changing 
his  mind,  wishes  to  return  to  it  again,  this  second 
and  later  wish  will  be  in  vain,  nnless  peradven- 
tore  some  cause  exist  which  makes  the  ordinary 
think  that  the  former  cession  should  be  undone 
and  treated  as  nothing,  It  is  not  stated  in  terms 
thi^  this  ai^lies  to  a  ease  In  which  the  resigna- 
tion has  not  been  acoepted  ;  but  I  think  that  it 
does,  because  if  the  avoiduice  had  been  completed 
by  acceptance,  a  new  presentation,  institution, 
and  indnction  would  be  necessary :  **  FactA  et 
pTohatA    rennntiatione   fmstra  ramitfiantem 


pcenitet  eomm  que  gessit  cum  omne  amiserU; 
JUS  in  beneficio  quo  se  abdicavit,  et  quod  non. 
nisi  Dovk  eloctione  et  collatione  recnperare  potest " 
(Canonical  Insbitutes  of  John  the  Devout,  edit. 
1852,  p.  322).  And  such  ceremonies  could  not 
be  dispensed  with  by  a  mere  change  of  mind  on. 
the      ■   ' .  — -- 


be  made  into  the  hands  of  a  layman,  thongh  it 
be  made  aponii  et  pure,  yet  it  is  not  binding  in 
pr^udice  to  the  Church  or  of  him  to  whom  the 
admissimi  of  such  resignation  belongs  in  anch  a 
manner  but  that  the  Church  or  snperioor  may  re- 
claim the  person  thns  resigning ;  but  yet  'til 
valid  in  prejudice  to  the  person  making  sndi 
resignation  if  the  ordinary  will  ratify  and  con- 
firm the  same,  so  that  he  ctmnot  recover  faia 
benefice  again  (especially)  if  the  ordinary  admits- 
of  such  resignation.  For  by  such  a  resignatioa 
the  possession  of  the  benefice  is  lost,  although  not 
the  property  thereof ;  because  possession  is  lost 
by  intention  alone,  but  property  is  not  so  departed 
from,  and  again,  because  a  resignation  is  not 
binding  without  the  bishop's  consent.  But  not^ 
where  the  ordinary  does  not  receive  and  admit  a 
resignation  made  in  respect  of  some  benefice  it 
being  made  into  some  other  hands  than  his  wh(K 
ought  to  receive  it,  and  it  is  in  debate  with  himr 
self  whether  he  sl^  admit  it  or  not ;  and  if  the 
person  tendering  the  same  shall  in  the  meantime 
repent  thereof  (the  matter  remaining  active),  he 
may,  without  anv  new  instrument,  occupy  and 
repossess  himself  of  such  benefice,  in  the  same 
manner  as  he  enjoyed  it  before."  The  statement 
inlivndwood  (p.  107)  is  to  the  same  effect,  thongh 
in  different  terms.  From  these  passages  it 
appears  that  in  some  cases  a  resignation  of  a 
living  once  made  cannot  be  revoked  or  recalled, 
even  thongh  the  ordinary  has  not  accepted  it,  and 
though  there  is  one  case  in  which  the  penon 
resigning  has  a  locua  pcenitentioa  while  the  oiahop 
is  in  debate  whether  he  shall  accept  or  not,  it  can, 
even  then,  only  be  done  "  if  the  matter  remains 
entire,"  as  AylifEe  puts  it,  or"reiniejp^"accordiiw 
to  Lyndwood.  By  that  I  understand  that,  accord- 
ing to  ecclesiastical  law,  a  person  who  has 
tendered  a  resignation  which  has  not  beea 
accepted,  and  who  might  withdraw  it  if  matten 
remained  as  they  were,  is  prevented  from  with- 
drawing it,  even  before  acceptance  if,  in  conse- 
quence of  the  tender,  any  party  is  in  a  differenC 
position  from  that  in  which  be  would  have  been 
if  no  tender  had  been  made.  Applying  that  to 
the  present  case  the  plaintiff,  by  sending  in  his 
resignation,  procured  a  postponement  of  I^al 
pro^edings  against  himself,  and  thereby  accord* 
ingto  ecclesiastical  law,inctq>acitatedhiin8elf{n>m 
withdrawing  it  during  the  interval  before  the  Ist 
Oct.,  and  this  result  would  follow  even  if  the  true 
view  of  the  facts  be  that  the  bishop  did  not 
accept  the  resignation  until  that  date.  Under 
these  circumstances,  it  appears  to  me  that  the 
plaintiff's  attempt  to  withdraw  his  reaiffnation 
fails  entirely,  and  that,  having  fadtod  on  sU 
points,  the  action  must  be  dismissed  with  coats. 

The  plaintiff  appealed. 

Jisune  and  Alexcmder  Toungt  tor  the  appellant, 
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Jfar«A12.— Cotton,  L.J.— This  action  waa  insti- 
tuted for  the  porpoae  of  obtaining  a  declaration 
that  the  plaintiff  is  still  vicar  of  Sparsholt-cum- 
Kingston-Lisle,  and  to  have  an  instrument  of 
reeiKnation  which  be  executed,  dated  the  2nd  June 
1886,  declared  nnll  and  void ;  that  it  should  be  can* 
celled,  and  that  an  injanction  should  be  n«nted 
to  restrain  the  defendant,  the  bishop,  from  in 
any  way  acting  npon  or  treating  the  resignation 
■s  valid,  from  dedwing  the  benefice  vacant,  and 
from  iuBtitnting  another  person.  In  Hajr  1886 
the  (daintiff  was  nndoabtedlT  vicar  of  Sparsholt ; 
bat  before  that  time,  namely  in  18B5,  a  charge, 
aaiaaaty  affecting  his  diarscter  and  position  in 
die  parub,  had  been  nude  openly  against  him  by 
a  woman,  fie  took  criminal  proceedings  against 
her  for  the  pnrpose  of  vindicating  his  chuacter, 
but  those  proceedings  entirely  failed.  In  one 
case  the  woman  was  acquitted,  and  in  the  other 
case  the  indictment  was  withdrawn.  Thereupon 
the  bishop,  feeling  that  the  plaintifTs  position  iu 
the  parish  was  such  that  it  was  not  advisable  that 
he  should  continue  to  hold  the  benefice,  wrote  to 
him,  and  a  correspondence  took  place  between 
him  and  the  bishop,  and  the  most  material  letters 
are  those  of  the  26th  and  28th  Ma^  1887.  1'he 
letter  of  the  26th  May  was  not  written  by  the 
Inshop,  bnt  by  a  clergyman  acting  by  his  authority, 
ud  that  letter  ia  in  these  terms.  [His  Lordship 
read  this  letter,  and  also  the  letter  of  the  plaintiff 
to  the  bishopof  the  26th  tf  ay  1886,and  continued:] 
The  plaintiff's  letter  says  he  places  in  the  hands  of 
the  bishop  his  resignation,  but  t'nat  of  course  was 
without  naving  complied  with  the  osaal  for- 
malities; and  very  shortly  afterwards,  Mr 
Davenport,  the  secretary  of  the  bishop,  sent  the 
phuntis  a  deed  of  resignation,  to  be  executed  by 
nun  and  to  be  sent  on  to  the  bishop.  Stopping 
there,  I  do  not  consider  that  there  was  any 
contract  or  bargain  between  the  bishop  and  the 
plaintiff;  bnt  I  do  understand,  from  the  letters 
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which  I  have  read  and  from  the  previous  letters, 
that  there  was  a  sort  of  intimation  by  the  bishop 
that  it  wonld  be  necessary  for  him  to  take  pro- 
ceedings in  the  Ecclesiastical  Court  in  con- 
sequence of  the  charge  which  had  been  brought 
against  the  plaintiff  unless  be  prevented  any 
further  scandal  in  the  parish   \sy  resigning. 
Then,  as  I  nnderstaud,  there  was  an  intimation, 
by  the  bisfapp^  at  the  instance  of  the  plaintiff,  that 
he  wonld  not  aot  on  the  resignation,  if  put  into 
his  hfuids,  by  immediately  declaring  that  the 
benefice  was  void,  but  would  allow  the  plaintiff 
still  to  continue  in  his  position  of  vicar  of  Spar- 
sholt till  the  1st  Oct.,  though  as  from  that  Urns 
he  would  act  on  the  resignation  by  declaring  the 
benefice  void.   The  deed  which  was  sent  to  the 
plaintiff  by  Mr.  Davenport  was  to  a  ^eat  extent 
in  the  ordinary  form.   It  was  a  prmted  fnrm, 
slightly  varied.     It  was,  signed,  sealed,  'and 
delivered  by  the  plaintiff  on  the  2nd  June,  and 
was  sent  by  him  to  Mr.  Davenport.   Mr.  Daven* 
port  immediately  sent  it  on  to  the  bishop,  who 
received  it  on  ttie  3rd  June.   I  will  consider  the 
objections  that  have  been  raised  to  the  deed  both 
as  to  form  and  substance.  The  first  question 
which  I  shall  first  consider  is.  Was  there,  as 
regards  the  act  to  be  done,  by  the  plaintifF,  an 
effectu^  resignation  of  this  benefice  P   The  deed 
was  signed  by  him.   But  he  says  in  his  evidence, 
and  I  consider  this  first,  that  neither  by  him  nor 
by  the  bishop,  was  it  ever  intended  that  the  in- 
stmment  should  be  a  deed  efEectual  for  the  resig- 
nation of  the  benefice — that  it  should  be  put  into 
the  bishop's  bands  a.s  something  which  he  might 
show,  but  not  really  to  be  acted  on  by  him.  That 
ia  directly  contrary  to  all  the  correspondence 
which  took  place  between  the  plaintiff  and  the 
bishop,  or  those  who  were  acting  for  the  bishop,, 
before  the  deed  was  executed.   It  is  obvious  that 
the  bishop,  in  declining  to  grant  an  interview 
to  Mr.  Beichel,  and  saying  that  it  was  necessary 
he  should  resign,  intended  to  have  an  actuu 
resignation  of  the  benefice  from  Mr.  Beichel; 
and,  although  Mr.  Beichel  does— and  I  regret  it — 
swear  that  it  was  never  intended  by  him,  or  by 
the  bishop,  that  the  deed  should  be  anything  but 
form,  the  bishop  states  that  that  was  not  his 
intention,  but  that  he  always  intended  that  it 
should  be  an  actual  resignation.    With  thoso 
remarks  I  leave  that  point.   But  was  the  deed 
itself  good  and  effectual  as  a  resignation  on  the 
part  of  the  plaintiff  P   The  great  objection  urged 
to  this  deed,  as  regards  the  mere  deed,  was  that 
it  had  not  been  executed  before  a  notary  public. 
But  why  was  it  not  so  executed?    It  was,  as 
originally  framed,  intended,  undoubtedly,  to  be 
executed  before  a  notary  public ;  bnt  Mr.  Daven- 
port, thinking  that  it  might  be  difficult  for  the 
plaintiff  to  execute  the  deed  before  a  notary 
public,  told  him  that  if  he  had  such  a  difficulty 
he  need  not  execute  it  before  a  notary  public. 
ThOTefore,  it  was  for  the  convenience  of  the 
plaintiff  that  the  officer  of  the  bishop  intimated 
to  him  that  the  formality  of  executing  this  deed 
before  a  notary  public  would  not  be  insisted  ou 
by  the  bishop.   If  we  were  to  hold  this  objection 
good,  it  would  come  to  this,  that  because  this 
ordinary  formality  was,  for  the  convenience  of  the 
plaintiff,  and  witn  the  assent  of  the  bishop,  not 
insisted  upon,  the  plaintiff  could  afterwards  take 
advantage  of  that  concession  made  to  him  by  the 
bishop  and  his  advisers,  and  say  that  that  daed> 
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signed  aa  bin  solemn  deed  of  resignation,  was  to 
be  considered  as  ntdl  and  void.  Unless  there  -la 
some  positive  law — some  statute,  or  something 
equivalent  to  it — requiring  as  to  come  to  sach  a 
conclosion,  I  shall  be  unable  to  do  bo.  Does  the 
canon  law  require  us  so  to  decide?  In  my 
opinion  no  authorities  have  been  referred  to 
or  quoted  (and  every  possible  anthorifey  was 
quoted  to  us  for  the  appellant)  which  force 
us  to  come  to  that  conomsion.  The  passage 
most  relied  on,  and  which  seemed  most  like 
an  authority  that  the  resignation  to  be 
efFectual  must  be  by  a  deed  executed  before  a 
notary  public,  was  a  passage  from  Gibson's  Coder 
{2nd  edit.  1761,  p.  822)  about  resignation.  But 
what  is  he  there  considering  P  He  is  considering 
the  question  whether,  as  some  suppose,  there 
could  be  a  resignation  by  an  attorney  or  proxy ; 
and  dealing  with  that  he  says :  "  I  take  it  (in 
practice)  there  is  no  way  of  resigning,  but  either 
to  do  it  by  personal  appearance  oefore  the  ordi- 
nary, or,  at  least,  to  do  it  elsewhere  before  a 
pumic  no^iry,  by  an  instrument  directed  imme- 
diately to  the  ordinary  and  attested  hf  she  said 
notary,  in  order  to  be  presented  to  the  ordinair 
fay  such  proper  hand  as  may  pray  his  acceptuice, 
It  is  not  said  there  that  a  deed  really  and  in  fact 
executed  by  the  clerk  desiring  to  resign,  if  not 
executed  before  a  notaiy  public,  is  to  be  r^arded 
as  null  and  void  where  there  is  no  question 
at  all  whether  in  ^t  he  did  execute  it.  In  my 
opinion,  this  formality  of  execution  before  a  notary 
public  was  a  formality  to  protect  the  bishop — to 
prevent  him  from  accepting  as  a  deed  of  resigna* 
tion  that  which  was  in  feet  never  executed  by  the 
clerk  who  was  supposed  to  be  desirous  of  resign- 
ing his  benefice — and  if  the  bishop  is  satisfied 
aliunde  that  the  instrument  is  that  of  the  clerk 
and  is  willing  to  waive  that  formality,  no  objec- 
tion can  be  taken  to  the  effect  or  validity  of  the 
deed  on  the  ground  that  a  formality  for  the  pro- 
tection of  the  bishop  was  not  adopted.  In  my 
opinion,  that  objection  entirely  fails.  The  next 
question  was,  whether  thin  deed  of  resignation 
was  effectually  revoked  or  recalled  by  the  plahi- 
tiff  P  It  appears  that  on  the  10th  June  the  plain- 
tiff did  execute  a  deed  revoking  the  prior  deed  of 
resignation  which  he  had  executed,  and  he  did 
not  notify  that  to  the  bishop  or  Mr.  Davenport, 
the  secretary  of  the  bishop,  till  the  16th  July. 
The  deed  of  resignation  had  given  a  mandate  to 
Mr.  Davenport  to  present  this  deed  to  the  bishop, 
and  it  was  contended,  on  behalf  of  the  appellant, 
that  Mr.  Davenport  had  no  business  to  present 
the  deed  to  the  bishop  till  the  1st  Oct. ;  that  this 
deed  of  revocation  was  made  before  the  mandate 
or  authority  given  to  Mr,  Davenport  was  at  an 
end,  and  that  he  could  not  further  deal  with  the 
deed  of  resignation.  In  fact,  Mr.  Davenport  had 
acted  on  the  authority,  given  him  in  absolute 
terms  by  the  deed  without  any  restriction  of  time, 
by  sending  the  deed  to  the  bishop,  so  that  the 
bishop  received  it  on  the  3rd  June ;  and,  in  my 
opinion,  Mr.  Davenport  was  fully  justified  in  so 
doing.  All  that  the  bishop  pronused  was,  that 
ho  would  not  sign  the  formal  acceptance  of  the 
resignation  till  the  1st  Oct. ;  but,  according  to 
the  evidence,  there  is  no  restriction  on  the  autho- 
rity given  to  Mr.  Davenport  so  as  to  make  it 
wrong  for  him,  as  soon  as  he  received  the  deed,  to 
send  it  on  to  the  bishop,  whatever  the  conse- 
quence may  be.   Then  it  was  said — and  this  was 


the  principal  argument — ^that  a  deed  of  resigna- 
tion of  his  benefice  by  a  clerk  may  be  reroked  at 
any  time  before  acceptance.  Before  I  con::ider  the 
actual  terms  in  which  that  objection  was  taken  I 
will  deal  with  the  question,  which  really  is  one  of 
substance,  as  to  the  act  of  the  clerk  and  the  act 
of  the  bishop  with  r^ard  to  resignation.  Un- 
doubtedly no  resignation  is  effectnu  until  It  has 
been  assented  to — awroved— bythe  bishcH}.  And 
why  is  this  P  The  olerk  has  received  the  benefice 
from  the  bishop,  the  bishop  has  intrusted  him 
with  the  care  of  the  souls  of  the  parish,  and  it 
would  be  wrong,  and  contrary  to  principle  to 
allow  a  clerk  who  had  received  that  charge  frran 
the  bishop  to  give  up  his  char|^  without  the  sano- 
tioa  of  the  bishop  to  his  so  doing.  It  is  a  case  of 
a  subordinate  discharging  Imoself,  without  the 
assent  of  his  superior,  from  duties  which  the 
superior  has  committed  to  him.  Till  the  bishop 
or  the  ordinary,  whichever  he  may  be, has  assented, 
and  in  that  sense  accepted  the  resignation,  the 
resignation  may  be  a  nullity ;  and  till  it  is  assented 
to  by  the  bii^hop  it  is  not  effectual.  That  la  realbf 
what  is  meant—one  clearly  sees  the  distinctimi  in 
apassage  from  Lyndwood  quoted  by  Gibson  in  the 
chapter  I  have  alrisady  referred  to  (p.  823).  Lynd- 
wood lays  down  that,  although  where  there  is  a 
cure  of  souls  the  resignation  cannot  be  effectual 
without  the  assent  of  the  ordinary,  yet  where  the 
resignation  is  of  a  sinecure  the  deed  of  resigna- 
tion will  itself  avoid  the  sinecure,  because  no^tdy 
is  prejudiced  except  the  person  who  resigns. 
But  he  says — and  X  shall  nave  to  refer  to  the 
words  on  another  part  of  the  case — that  where 
there  is  a  cure  of  souls  there  is  necessity  then  for 
the  ratihahiiio  episcopi,  that  is,  the  assent  of  the 
bishop.  That  is  the  obvious  substance  of  the 
matter ;  where  that  which  is  resigned  involves  a 
cure  of  souls  committed  to  the  clerk  by  the  bishi^ 
the  clerk  cannot  give  up  that  cure  without  the 
assent  of  the  bishop.  But  then  the  appellant's 
counsel  urged  that  there  was  a  revocation  before 
there  was  any  acceptance;  that  the  biahop  had 
said  he  would  not  sign  tiia  formal  acoeptanoe  till 
the  1st  Oct. ;  that  such  signature  was  the  accept- 
ance; and  that  the  revocation  was  long  before 
that  time.  A  great  many  passages  from  canoni- 
cal authors  were  referred  to  for  the  purpose  U 
enforcing  this  argument,  and  in  particular  a 
pass^e  from  Gibson  in  which  are  the  words 
**  untu  the  acceptance  of  the  bishop."  But  whit 
is  really  meant  by  the  authorities  which  wae 
referred  to  P  I  will  take  John  the  Devout,  one  of 
the  authorities  quoted,  because  there  it  is  stated 
that  there  is  locut  poenitentice  up  to  a  certain  point, 
but  that  when  facta  ei  probata  rengnaHo  there  is 
no  locus  pcmUentuB.  Fada  means  where  the 
clerk  has  executed  the  deed  of  resignatitm; 
probata  where  the  bishop  has  approved  of  it.  So 
up  to  the  time  when  tiM  clwk  luw  executed  the 
iostrument  of  resignation  or  come  in  p^son  to 
express  his  intention  to  resign,  there  is  still  time 
for  revocation ;  but  when  the  oiBlwp  has  approved, 
probaia,  chore  is  no  longer  an  opportunity  ior 
revocation.  Then,  in  another  passage,  there  ii 
the  expression  admisno  of  the  bishop,  and  it  WM 
argued  that  that  meant  acceptance.  But  odmiiM 
is  not  acceptance  in  the  sense  of  signing  tbfi 
formal  instrument  which  was  signed  by  the  bisht^ 
I  looked  at  one  of  the  best  lexicons,  and  I  toaai 
that  admisBio  had  the  meaning  of  "  grant  or  per* 
mission,  or  approval."  So  that,  in  rnvtopiuaar 
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'  an  that  is  meant  is,  thafc  there  ia  no  roMn  for 
revocation  when  the  bishtm  has  either  approTed* 
or  admitted  in  the  sense  of  odmtuio.  long  as 
the  resignation  has  not  become  binding  by  the 
assent  of  the  bishop  or  ordinary,  so  long  can 
there  be  a  revocation  of  the  complete  act ;  but, 
as  soon  as  the  resignation  is  complete  by  the 
assent  of  the  bishop,  then  there  is  no  locus 
poeniteniicB ;  there  is  no  power  to  recall.   In  my 

r'  nion.  there  i^aa  no  power  on  the  16th  Jnly  for 
plaintiff  to  recall  his  resignation  if,  previonsly 
to  that  time,  there  had  been  an  assent  or  approval 
of  the  bishop  to  his  resignation.  Now  one  mast 
cmuider  hem,  and  this  point  was  very  moch 
aipiedi  whether  any  form  of  assent  on  thepurt 
of  the  bishop  is  necessary.  I  use  the  -word 
"assent,"  not  "acceptance,"  because  the  latter  is 
a  word  the  donbtfal  meaning  of  which  has  given 
rise  CO  great  difficalty.  I  cannot  find  that  any 
form  is  required.  It  conld  not  be  intended  that 
any  form  should  be  required  when  a  clerk  came 
in  person  to  the  bishop  and  said,  "  I  wish  to 
resign."  The  bishop  says,  "  I  assent  to  that," 
and  that  is  all.  Bat  it  is  said  that,  when  the 
resignation  is  by  deed  and  not  by  a  clnrk  in  person, 
signature  at  least  must  be  necessary ;  and  reliance 
was  placed  on  the  decree  of  the  4th  Lateran 
Council,  which  gave  certain  directions  as  to  the 
judicial  act  of  the  bishop  being  reduced  into 
writing.  I  doubt  very  much  whether  the  accept- 
ance by  a  bishop  of  the  resignation  of  a  clerk 
can  be  properly  called  a  jncucial  act.  In  one 
sense  it  is  a  judicial  act;  because,  when  the 
resignation  is  presented  to  the  bishop,  ho  must 
consider,  not  arbitrarily,  but  reasonably,  whether 
the  resignation  is  for  good  ground,  whether  he  is 
willing  to  receive  it.  He  may  think  for  some 
reason  or  other  that  it  is  not  proper  for  him  to 
accept  the  resignation.  It  may  be  made  for 
simoniacal  or  other  reasons,  and  then  it  is  his 
duty,  if  he  knows  that,  to  refuse  to  accept  it.  In 
that  way  it  is  a  judicial  act.  It  is  an  act  in 
respect  of  which  he  is  to  exercise  a  judicial  discre- 
tion. The  case  of  Grey  v.  Sesketh  (1  Arab.  268)  was 
referred  to.  When  that  case  was  in  the  KinsCa 
Bench,  Ryder,  C.J.  is  reported  to  have  said :  "  The 
ordinary  is  a  judicial  officer,  and  is  intrusted 
with  a  judicial  power  to  accept  or  refnse  resig- 
nations as  be  shall  think  proper:  (Fiiill.  Eou. 
Iaw,  p.  1121.)  That,  in  my  opinion,  means  that 
he  has  a  discretion  to  be  exercised  judicially,  not 
arbitrarily,  but  with  a  due  ngard  to  all  the  cir- 
cumstances of  the  case.  In  Heyet  v.  Exeter 
Colleae,  (hford  (12  Ves.  345)  there  is  an  expression 
which  strongly  confirms  my  view,  because  Lord 
£rskine,  L.C.  is  there  reported  to  have  said: 
"  The  only  doubt  arises  upon  this,  that  having 
made  the  resignation  before  a  notary  duly  qualified 
to  receive  it,  the  defendant  did  not  leave  it  to 
him,  nor  did  he  mean  himself  to  carry  it  to  the 
bishop,  but  he  constitutes  two  other  notaries  to 
signify  it  to  the  bishop.  I  found,  however,  upon 
conversing  with  a  person  of  great  eminence  in 
the  Ecclesiastical  Court,  that  this  act  of  the  bishop 
is  considered  not  a  judicial  but  a  domestic  act, 
the  law  confiding  to  uim  that  he  will  not  permit 
resigni^n  for  improper  purposes."  If  this  is 
not  to  be  considered  a  judicial  act,  that  passa^ 
in  the  decree  of  the  fbarth  Laterui  Council,  u 
my  opinion,  baa  no  application  to  this  case,  and 
an^iow  ODght  not  to  bind  us  to  hold  that  any 
pwticnlar  form  of  assent  is  necessary ;  for  what 
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the  decree  is  dealing  with  is  the  question,  what  is, 
in  ordinwy  circamstances,  the  proper  form  to  he 
adopted  by  the  ordinary  in  conducting  his  judicial 
proceedings.    But  the  fact  that  any  proceedings 
of  the  kmd  have  been  omitted  would  be  a  mere 
imprcmriety,  an  irregularity,  not  vitiating  the 
act  it  otherwise  efEectuall^  done.   Moreover,  I 
have  heard  nothing  to  satisfy  me  that  the  par- 
ticular decree  referred  to  has  ever  been  adopted 
and  acted  upon  in  England  as  binding  on  the  courts, 
or  as  part  of  the  law  of  the  land.    Then  it  was 
urged  that  Seues  v.  Saeter  GoUege,  (h^ord,  did  lay 
down  thi^  at  least  the  signature  of  the  bishop 
waa  necessary  in  order  to  show  his  assent.  In 
my  opiniou  it  does  nothing  of  the  kind.  In  that 
case,  aa  in  this,  there  was  the  signature  of  the 
bishop  to  a  formal  document  of  acceptance,  whi<^ 
also  declared  the  benefice  to  be  void,  and  when 
that  was  proved  to  be  his  signature,  and  that  it 
was  ^ven  at  a  particular  time,  that  decided  the 
question  whether  the  clerk  had  been  presented 
by  Exeter  College  to  the  living  to  which  he  cOnld 
not  have  been  presented  if  he  had  held  any  other 
benefice  at  the  time,  and  settled  the  qnestion  that 
the  benefice  had  become  void.    But  it  is  in  no 
way  laid  down  in  that  esse  that  signature  is 
necessary;  though  when  it  was  shown  there  was 
a  signature  to  a  formal  acceptance,  the  qnestion, 
whether  the  bishop  bad  assented,  was  of  course 
at  an  end.   Before  I  leave  this  part  of  the  case 
I  ought  to  refer  to  the  Constitution  of  Othobon 
(1  Pmll.  £ccl.  Ijaw,  p.  510),  which  was  pressed  upon 
us  Ijoth  in  the  opening  and  in  the  reply.  That,  in 
my  opinion,  is  entirely  inapplicable  to  the  present 
case.   It  deals  merely  with  the  evidence  which 
was  required  to  he  presented  to  a  bishop  in  order 
to  show  that  the  benefice  was  void  before  the 
patron  could  present,  before  the  bishop  could 
institute  a  clerk,  and  does  not  in  any  way  deal 
with  the  particular  formalities  required  as  to  the 
assent  of  the  bishop  to  a  resignation.  Mr.  Young, 
in  reply,  showed  tnat  this  would  have  a  bearing 
on  thel)i{ihop  instituting  another  clerk ;  but  here, 
if  judicial  declaration  bo  required,  we  have  a 
declaration  by  the  bishop  that  on  the  1st  Oct. 
the  benefice  was  avoided  by  the  resignation  of 
the  present  plaintifF.    Mr.  Young,  however,  con- 
tended that,  as  the  deed  of   resignation  was 
^ecnted  in  the  diocese  of   Salisbury,  there- 
tore  the  declaration  of  the  Bishop  of  Salisbury, 
and  not  that  of  the  Bishop  of  Oxford,  would  be 
necessuy  in  order  to  enable  Queen's  College  to 
present,  or  the  bishop  to  introduce  a  new  clerk  aa 
on  the  avoidance  of  the  living.   But  the  whole 
argument  on  the  part  of  the  appellant  was  that 
the  mere  deed  was  ineffectual  till  assented  to  by 
the  bishop.   But  I  think  it  became  effectual  by 
the  assent  of  the  bishop,  and  that  the  resignation 
was  in  the  diocese  of  Oxford  and  not  Salisbury. 
I  have  also  come  to  the  conclusion  that  no  par- 
ticular form  of  assent  is  necessary.   Was  there 
an  assent  by  the  bishop  before  the  i6th  July  P  In 
my  opinion,  if  the  assent  does  not  require  any 
special  form,  there  can  be  no  doubt  in  the  present 
case  chat  there  was  perfect  assent  on  the  part  of 
the  bishop  to  the  plaintifFs  resignation  when  he 
without  oVjection  received  the  deed  of  resigna- 
tion on  the  3rd  Jnna  Before  the  3rd  June,  at 
the  bishop's  snn^estion,  assented  to  by  the 
plaintiff,  the  deed  of  resignation  had  been  exe- 
cuted by  the  plaintiff.   When  that  deed  of  resig- 
nation waa  re(»iTed  by.  the 
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■ol^ection,  it  being  sent  in  at  bis  suggestion, 
yielded  to  by  the  clerk,  in  mj  opinion  the  bishop 
fally  expressed  his  assent  to  the  resignation  of 
the  plaintiff.  Then  there  was  another  objection 
-which  I  mnst  deal  with  hefore  I  leave  this  part  of 
the  case.  Undonbtedlv,  the  bishop  did  not  then 
declare  the  benefice  to  De  void ;  and  he  refrained 
from  doing  so  ont  of  kindness  to  the  plaintiff. 
The  plaintiff's  counsel  say  that  in  all  the  antho- 
rities  the  time  when  the  power  of  rerocation 
is  at  an  end  is  the  time  when  the  benefice  becomes 
avoided,  and  therefore  that  nntil  that  time  the 

nnr  of  rerocation  continues,  and  that  here  the 
op,  acoording  to  his  promise^  did  not  attempt 
to  avoid  the  benefice  till  the  Isi  Oct.  I  wilt  deal 
presently  with  the  fjnestion  whether  the  act  of 
the  bishop  in  that  respect  was  good ;  bnt,  in  my 
opinion,  the  anthorities  do  not,  snp'Jort  the  con- 
tention that  the  power  of  revocation  continned 
till  the  Ist  Oct.  in  this  case.  The  anthorities 
referred  to  deal  with  the  case  of  a  resignation  to 
be  acted  on  at  once  by  the  bishop  by  declaring  the 
benefice  to  be  at  once  and  from  that  time  vacant, 
and  therefore  they  do  say  that  when  the  bishop's 
assent  has  been  given  to  the  resignation  tlie 
benefice  is  void,  and  the  loeut  pasnitentias  is  gone. 
Bnt  it  is  the  assent  of  the  bishop,  and  not 
the  avoidance  of  the  living,  which  pats  an  end  to 
the  power  of  recalling  the  resignation.  In  my 
opinion,  therefore,  as  far  as  we  have  gone,  the 
ODjections  do  not  prevail.  There  was  a  good  deed 
■of  resignation,  there  was  no  power  of  reroration, 
And  the  resignation  was  assented  to  by  the  bishop. 
But  I  mnst  deal  with  the  othfr  objections  raised, 
which  are  of  a  more  serioDS  and  substantial 
character.  It  is  said  that,  under  the  circnm- 
atances  of  this  case,  the  resignation  and  the 
assent  of  the  bishon  were  void.  The  ground  of 
that  contention,  as  t  understand  it,  wes  that  the 
instrument  of  resignation  sent  in  by  the  plaintiff 
was  subject  to  a  condition — namely,  that  contained 
in  the  promise  of  the  bishop  that  the  benefice 
should  not  be  declared  void  till  the  1st  Oct. — and 
it  was  said  that  made  the  resignatioa  entirely 
void.  Undoubtedly,  in  one  sense  that  may  kie 
called  a  condition ;  and,  nudoobtedly,  it  is  English 
law  that  a  resignation  mnst  not  be  subject  to  con- 
dition,  except  certainly,  in  one  instanro^  where  it 
is  for  the  pnrpose  of  an  exchange  of  livings.  Bat, 
in  my  opinion,  this  is  not  a  condition  which  is 
onched  by  the  rule  of  law  that  resignation  must 
not  be  subject  to  condition.  The  rule  means 
that  a  resi^ation  must  not  be  subject  to 
anything  which  will  render  it,  on  the  hap- 
pening or  non-happening  of  any  event,  nnU 
and  void.  Bat  here  there  was  no  condition  in 
that  sense.  Here  there  was  merely  a  postpone- 
ment, not  by  bargain  of  the  bishop,  but  by  his 
kind  intimation  of  what  he  would  do — a  post- 
ponement of  the  effect  of  the  resignation.  It  was 
a  suspension  of  the  avoidance  in  cousequence  of 
the  resignation  made  by  the  clerk,  and  accepted 
bv  him ;  and,_  in  my  opinion,  that  in  no  way 
a^ects  the  resignation,  nor  does  it  make  wh^ 
took  place  between  the^  bishop  and  the  (daintiff 
liable  to  any  of  the  olq'eotions  which  have  been 
rused.  The  case  was  said  to  be  like  that  of  a 
contract  to  resign,  which  is  bad.  In  my  opinion, 
that  is  not  so.  The  resignation  was  put  into  the 
hands  of  the  bishop,  but  the  bishop  simply  said 
he  was  willing  not  to  declare  the  benefice  void  till 
«  futare  period.  That  was  an  arrangement,  if  yoa 


like  to  call  it  so,  but  it  was  not  a  contract.  By 
the  statute  31  EUz.  c.  6,  th««  can  be  no  bai:pum 
about  a  resignation,  and  not  simply  no  hargain, 
but  no  corrapt  bargain.  Sect.  7  provides  that, 
any  incumbent  of  any  benefice  with  cure  of  soola, 
after  the  end  of  the  said  forty  days,  do  or  shall 
corruptly  resign  or  exehuige  the  same,  or 
corruptly  take  for  or  in  respect  of  the  resigning 
or  exchanging  of  the  same,  directly  or  indirectly, 
any  pension  or  sum  money,"  then  "  as  well  tine 
g^ver  as  the  taker  of  any  such  pension,  sum  ol 
money,  or  other  benefit  corruptly,  shall  lose 
doable  the  value  of  the  sum  so  given,  taken, -or 
had."  It  is  impossible  to  suggest  that  what  was 
done  by  the  bishop  out  of  kindness  to  the  plaintiff 
was  in  any  way  corrupt.  He  thought  it  necessaiy 
for  the  parish,  and  those  committed  to  the  csre 
of  the  plaintiff,  that  the  plaintiff  should  rea^ 
his  benefice ;  but  there  was  no  comtption. 
What  was  dene  was  done  quite  honestly,  without 
any  intention  of  providing  any  benefit  to  the 
biuiop.  It  was  done  simply  to  allow  this  plun- 
tiff  for  various  reasons  to  continue  up  to  the 
Ist  Oct.,  he  promising  to  absent  himself  in  the 
meantime.  But  could  the  avoidance  be  declared 
by  the  bishop  in  this  wayP  In  my  opinion,  it 
could.  It  is  curious  that,  although  the  Incnm- 
bents'  Besignation  Act  (34  ft  35  Vict.  c.  44)  does 
not  expressly  give,  or  purport  to  give,  any  power 
to  the  bishop  to  make  a  resignation  to  take  effect 
at  a  future  time  effectual  by  making  the  benefice 
void,  a  form  is  given  in  schedule  B,  of  a  deelank 
tion  by  the  bishop  accepting  the  resignation,  and 
declaring  the  benefice  void  on  and  after  a  certain 
day.  And  in  the  section  of  the  Act  there  are 
these  words :  "  If  the  patron  shall  have  declared 
his  assent,  or  have  not  refused  it  as  aforesaid,  or 
if  the  archbishop  shall  decide  that  the  resignation 
shall  be  accepted,  the  bishop  shall  cause  a 
declaration  as  in  schednle  B  to  be  prepared, 
inserting  therein  the  amount  of  pension  so 
allowed  out  of  the  revenues,"  "  and  the  day,  not 
being  less  than  one  month  after  the  date  of  tbe 
declaration,  when  the  incumbency  shall  be  void." 
So  that  it  is  there  recognised  that  the  bisht^  can 
m^e  the  avoidance  take  place  from  a  day  after 
the  time  when  the  resignation  is  made — after  the 
day  when  he  has  declared  his  acceptance.  It 
in»ld  be  difficnlt^to  come  to  the  conclusion— eren 
if  there  were  more  authorities,  or  any  authorities, 
in  favour  of  the  appellant  (fOr  I  do  not  think  there 
are  any) — when  an  Act  of  Parliament  is  framed 
in  that  way,  that  it  would  be  wrong  or  invalid  ta 
the  part  of  tbe  bishop  to  suspend  for  a  time  the 
effect  of  a  resignation,  or  to  declare  that  the  bene- 
fice was  void  as  from  a  future  day.  In  my 
opinion,  there  is  nothing  wrong  in  it.  This  court, 
in  making  orders,  often  directs  them  not  to  be 
drawn  up  for  a  particular  time.  That  is  suspend- 
ing an  order,  which  has  its  effect  aa  from  the  time 
it  is  pronounced.  Such  a  power  might  be 
exercised  corruptly,  if  one  cuuld  suppose  that  a 
bishop  could  do  such  a  thing.  An  arrangement 
as  to  suspending  the  operation,  or  suspending  the 
time  frtun  which  the  benefice  was  to  be  void, 
might  he  oomtf  tc  improperly;  but  in  this  case 
there  is  not  the  slightest  ground  for  contending 
that  such  was  the  case.  iSen  is  only  one  other 
point  to  which  I  need  refer.  It  was  suggested 
during  the  course  of  the  argument  tnit  the 
intention  of  the  bishop  to  accept  the  resi^fnatioo^ 
BO  as  to  avoid  the  public  acan^^^^g^pro- 
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oeedizLn  in  the  Ecclesiaatical  Oourt  asamst  the 
pkintiS,  was  contrary  to  law  and  publio  policy. 
In  my  opinion  it  was  not.  The  resignation  would 
baTe  the  same  effect  as  the  highest  ^nalty  which 
the  Eccleeiasttcal  Court  could  have  imposed,  and, 
in  my  opinion,  it  cannot  in  any  way  be  said  to  be 
contrarr  to  public  policy  if  the  offending  clerk  is 
renu}Ted  from  the  cure  of  souls  to  avoid  the  publio 
^sclosore  of  the  act  in  reference  to  which  the 
bifllu^  thinks  it  risht  that  he  shall  be  removed. 
In  mjr  opinion,  wl  these  objectionB  to  tiie  deed 
of  resigiUitunL  tul*  and  the  appeal  most  be  dis- 
nSaseA. 

LoTDUY,  L.J. — Before  proceeding  to  notice 
the  vuioaa  points  of  law  raised  by  the  ap- 
pelant, it  will  be  convenient  to  allude  to  one 
or  two  questions  of  fact.    The  correspondence 
warranta  the  inference,  and  I  infer,  that  there 
TBS  an  understanding,  although   no  express 
promise,  that  if  the  plaintiff  resigned  no  pro- 
ceedings against  him  should  be  taken  by  the 
bishop.   The  correspondenoe  also  shows  that  it 
was  agreed  between  the  plaintiff  and  the  bishop 
that  the  plaintiffs  resignation  should  not  be 
accepted  so  as  to  avoid  the  living  before  the 
Ist  Oct.  1886.   The  legal  consequence  of  this  will 
be  exantined  hereafter.   It  waa  further  arranged 
that  the  plaintiff  should  have  leave  of  abscmoe 
until  the  Ist  Oct.,  and,  although  no  fcHinal 
leave  of  absence  was  asked  or  given,  the  plain* 
tiff,  in  fact,  left  the  parish  on  the  f^th  of  this 
arrangement.   It   is  perfectly  clear  from  the 
correspondence  in  May  that  the  plaintiff  sent  in 
his  reaignatioa  at  the  request  of  the  bishop  in 
order  that  further  scandal  and  hostile  proceedings 
against  the  plaintiff  might  be  avoided^   It  is  also 
puun   that    the  resignation  required  by  the 
oi^op  was  one  on  which  he  could  act  on  the  1st 
Oct.,  and  that  a  resignation  which  might  be 
revoked  by  the  plaintm  before  that  date  would 
have  been  useless  for  the  purpose  for  which  alone 
it  was  required.   The  plaintiff  has  sworn  that 
be  never  intended  to  resign  absolutely  and  finally 
without  retaining  the  jMwer  of  revoking  his 
naigiiation  before  the  time  fixed  for  its  accept- 
ance, and  he  appeals  to  his  execution  of  a  deed  of 
revocation  and  to  his  Ming  beftne  a  notary  (lOth 
and  11th  June)  in  prow  of  this  contenti(m.  I  have 
nad  tlds  part  of  the  plaintiff's  evidoice  with  pain, 
for  even  u  when  he  sent  in  his  resignation  he  did 
not  intend  it  to  be  final  and  absolute  (which  I 
cannot  bring  myself  to  believe),  it  is  clear  that  no 
hint  of  any  such  understanding  was  conveyed  to 
the  bishop.   In  dealings  between  man  and  mau 
unexpressed  beliefs,  meanings,  or  intentions  can 
cmly  be  regarded  (if  at  all)  when  they  are  con- 
sistcoit  with  good  faith  and  with  the  expressed 
intentions  and  objects  of  both  parties,  and  it 
woold,  in  my  judgment,  be  contrary  to  sound  I^al 
inrinciples  to  give  effect  to  the  plaintiff's  belief 
or  tmoarstanding  that  he  was  to  be  at  liberty  to 
nndu  his  reeignation  before  the  1st  Oct.,  even 
if  luB  evidence  on  this  point  could  be  believed. 
The  jdaintift  has  also  deposed  that  he  sent  his 
nsignatioii  to  the  bishop's  secretaiT  with  in- 
■tnutioiiB  not  to  la^  it  bnbre  the  hisbop  till  the 
lit  Got  Tlds  is  domed  by  the  bishop's  secretary, 
vaA  is  not  supported  by  the  written  authority 
>igDed  hv  the  plaintiff,  nor  with  the  cotrefepond- 
eoce,  and  cannot  be  accepted  as  true.  1^  points 
of  law  relied  upon  by  the  plaintiff  were  mainly 
two^  vis. :  fisat.  that  the  resignation  was  wh<^ 


void;  and  secondly,  that  it  was  revocable,  and 
had  been  revoked  before  it  had  been  accepted  by 
the  bishop.  The  contention  that  the  resignation 
was  void  was  based  on  two  grounds,  one  of  form 
and  one  of  substance.  The  objection  to  the 
resignation  in  point  of  form  was,  that  it  was  not 
attested  by  a  notaiy.  It  is  laid  down  in  books  of 
au^ority,  e.g.,  Gibson's  Codex,  p.  822,  aod  3 
Burn's  Eodeuastical  Law,  p.  Ml,  that,  _  "in 
practice  there  is  no  way  of  resigning,  but  either 
to  do  it  by  personal  appeuanoe  before  the 
ordinary,  or  at  least  to  do  it  else^ere  before  a 
public  notary."  But,  although  it  may  be  quite 
true  that  the  bishop  may  decline  to  receive  a 
resignation  made  in  any  other  way,  no  authority 
was  cited  to  show  that  a  bishop  cannot  dispense 
with  these  formalities,  and  accept  a  resignation  of 
the  genuineness  of  which  he  is  satisfied  bv  other 
evidence.  In  this  particular  case  the  bishop's 
secretary,  in  bis  letter  of  the  Slst  May  (which 
accompanied  the  form  of  resignation  to  be  exe- 
cuted %y  the  plaintiff),  expressly  informed  the 
plaintiff  that  attestation  by  a  notary  would  not  bo 
insisted  npon.  Under  these  circumstances,  and 
finding  no  authority  to  the  effect  that  the  bishop 
cannot  lawfully  waive  the  obeervance  of  the 
formalities  usually  required,  I  am  of  opinion  that 
it  is  competent  for  him  to  do  so,  and  that  the 
plaintiff's  resienatton  cannot  be  held  invalid  on 
the  ground  oF  its  non-attestation  by  a  notary. 
The  olriection  to  the  resignation  in  point  of  snb- 
.itance  was,  that  it  was  accompanied  by  an  agree- 
ment or  understanding,  or  oy  a  condition  or 
qualification  which  rendered  it  void  in  point  of 
law.  I  have  already  stated  what  those  were.  It 
is  contended  that  every  resignation  must  be  made 
purh,  »ponti,  ahaohith,  et  ttmplidter,  and  that  the 
plaintiffs  resignation  was  not  of  this  nature.  It  is 
to  be  observed  that  the  inatmrnent  of  resignation 
is  in  the  nature  of  a  deed-poll.  Besignation  is  the 
act  of  the  incumbent;  the  instrument  is  his 
deed;  the  words  of  it  are  his  words.  The 

words   are:  "I,   ,   for  certain  just  and 

lawful  causes  me  thereunto  especially  moving 
without  compulsion,  fraud,  or  deceit,  purely, 
simply,  and  absolutely  resign,  and  give  np  my 
vuArag^**  Ac.  Those  words  are  the  mcumnant  s 
solemn  assnranoe  to  his  bishop  that  the  resigna* 
tion  is  one  which  the  bishop  may  safely  and 
properly  accept,  and  that  there  is  nothing  simo- 
niacal  or  otherwise  impropw  iu  the  transaction. 
Kow,  the  bislu^  waa  insisting  on  an  uncon- 
ditional resignation;  theplaintifTknewthisiandhe 
sent  in  his  resignation  accordingly  in  the  form  in 
which  he  was  required  to  make  it.  He  cannot 
now  torn  round  and  obtain  relief  on  the  eronnd 
that  his  resignation  was  not  in  truth  what  he 
solemnly  declared  it  to  be :  (see  Bwnuey  v.  ^tcAoZ, 
36  L.  T.  Eep.  N.  S.  252;  2  C.  P.  Div.  179.)  This 
action  is  one  in  which  the  plaintiff  is  asserting 
riglUis  based  on  a  transaction  to  which  he  was  a 
pail^,  and  which  he  now  impeaches  on  the  ground 
of  iUKality.  It  is  contrary  to  well-settled  legal 
prinoipleB  to  give  relief  in  anoh  a  case.  No  doubt, 
if  he  were  being  sued  by  others,  it  would  be 
competent  for  him  to  defend  himself  by  sfaowii^ 
the  illegality  of  the  transaction  on  which  their 
right  to  rdief  was  founded,  and  the  plaintiff  would 
not  be  estopped  by  bis  own  deed  frotn  proving 
such  illeg^ty :  tC^iIMnj  v.  Blonfam,  1  8m.  L.  C. 
Sar.)  But  the  position  of  a  plaintiff  seekizi«  relief 
is  wfKdly  different,  aad  to  gnat  tp^ttM  mntiff 
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oqnitable  relief  in  the  abape  of  an  injunction  upon 
toB  ^rotmd  that  hia  res^fnation  ws3  illegal  and 
void  IB  quite  ont  of  the  qneation.  It  would  not, 
however,  be  satisfactory  to  dispose  of  the  question 
of  illef^ity  on  the  ground  that,  asstiming  it  to  be 
estabUahed,  the  plaintiff  oonld  not  take  advant^e 
of  it.  Haying  regard  to  the  frame  of  the  action 
and  the  argnment  addressed  to  the  court  upon  it, 
the  court,  in  my  opinion,  ought  to  declare  what  the 
rights  of  the  parties  really  are,  and  decide  the 
question  really  in  dispute  between  them,  riz^ 
whether  the  plaintiffs  liTing  did  or  did  not 
become  void  on  the  1st  Oct.  1886.  The 
decision  of  this  question  renders  it  necessary 
to  detemtine  whether  the  plaintiffs  resigna- 
tion really  was  void  or  not.  The  determinft' 
tion  of  this  point  involves  1^  aohition  of  1^ 
foHowing  questions,  Tiz.:  1.  What  was_  the 
effect  of  the  arrangement  between  the  pliontiff 
and  the  bishop  that  he  should  not  accept  the 
plaantifTs  resignation  before  the  1st  Oct.  1886? 
2.  What  was  the  effect  of  the  undentandii^  that 
if  the  plaintiff  resigned  the  bishop  would  not 
proceed  against  him  under  the  Church  Discipline 
ActsP  In  my  opinion,  neither  of  these  under- 
standings ^ected  the  validity  of  the  resignation. 
It  was  said  that  thoy  made  it  conditional,  and 
therefore  void.  But,  as  already  pointed  out,  the 
resignation  does  not  express,  or  parport  to  ex- 
press, or  negative  any  agreement  with  the  bishop ; 
and  I  am  by  no  means  satisfied  that  the  nue 
which  requires  resignations  to  be  absolute  ex- 
dudes  all  terms  and  conditions  of  whatever 
nature  which  the  incumbent  may  make  with  his 
bishop.  In  the  next  place,  these  so-called  con- 
ditions are  not  conditions  in  the  legal  sense  of  the 
word.  A  promise  not  to  proceed  under  the  Church 
Discipline  Act,  assuming  such  promise  to  have 
been  made,  would  be  a  mere  collateral  promise, 
not  a  condition  affecting  the  resignation  itself. 
Such  a  TOomise  neither  postpones- the  resignation 
nor  defeats  it.  Kor  would  a  breach  of  the 
promise  render  the  resignation  inoperative; 
still  less  is  the  postponement  of  the  time  for 
avoidance  a  condition  m  the  proper  sense  of  the 
term.  The  difference  between  annexing  a  con- 
dition to  an  act  such  as  a  promise  or  resignation, 
and  fixing  a  term  at  which  it  is  to  take  eBect,  is 
familiar  to  every  lawyer.  A  promise  to  pay  a 
sum  of  mon^  at  a  future  time  is  not  a  conditional 
promise;  nor  is  a  resi^fnation  to  take  effect  at  a 
fixture  named  day  a  condition^  resignation.  The 
resignation  is  absolute,  although  its  oprastkm  is 
d^rred.  It  would  not,  however,  be  satisfactory 
to  di^ose  of  this  part  of  the  case  on  any  merely 
techmcal  ground.  It  is  desirable  to  examine  the 
matter  further*  for  collateral  promises  or  even 
lumonrable  understandings,  if.  contrary  to  law, 
may  make  a  resignation  void.  They  may  show 
that  the  resignation  was  really  part  of  a 
transaction  which  was  simoniacal  or  corrupt 
within  the  meaning  of  the  statute  81  Eliz.  c.  6, 
88.  4-8.  But  I  can  find  nothing  in  this  case 
^ther  simoniacal  or  corrupt.  The  bishop  had  to 
consider  his  duty  to  the  plaintiffs  parishioners 
and  to  the  Church,  and  he  came  to  the  conclusion 
that  it  would  be  best  for  them  if  the  plaintiff 
resigned  without  scandal.  He  also  came  to  the 
eondnsion  that  it  was  not  necessary  immediately 
to  avoid  the  living,  and  that  he  oonld,  consistently 
-with  his  duty,  postpone  the  avoidance  of  tad 
firing  mitil  toe  Ist  Oct.  if  the  plablsfi  desired  it, 
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wiuoh  he  did.  ISo  authority  has  been  dted  to 

show  that  the  bishop  could  not  pn^MTly  or  law- 
fully act  as  be  did.  If  he  oould  secure  the  removal 
of  the  plaintiff  from  the  pariah,  and  oould  also 
avoid  further  scandal,  there  is  no  legal  reason 
why  he  should  not  do  so.  There  is  nolaw  wfaidi 
compels  him  to  proceed  agunst  the  plaintiff  under 
the  Church  Discipline  Act.  The  promise  to  post- 
pone the  avoidance  of  the  livmg  for  a  few  months 
did  not,  in  my  jud^ent,  in  any  way  affect 
validity  of  the  resignation.  The  postponement 
was  a  kind  ooncession  to  the  plaintiff,  and  was 
injurious  to  no  one.  It  is  impossible  to  bring  such 
a  transaction  as  this  within  either  the  words  or 
the  spirit  of  31  Blia.  c.  ^  s.  7 ;  and  equally  inmo^ 
siUe  to  treat  it  as  simoniacal.  There  is  no  wxabo- 
ri^toshowthat  a  bishop  cannot,  for  good  and  md^ 
cient  xeaaons,  hnrfnlly  postpone  the  eoming  into 
operation  of  a  resignation  which  he  has  reonvad, 
and  which  he  has  approved.  On  the  other  hasoA, 
there  is  evidence  that  such  a  practice  is  common 
in  the  diocese  of  Oxford.  It  has  obvious  eoo- 
venienees,  and  it  is  permitted  by  the  IncumbentB* 
BesiKnation  Act  (34  ft  35  Vict.  c.  44).  s.  9.  and 
schedule  B.  8nch  a  power  may  undoubtedly  be 
abused,  but  its  liability  to  abuse  does  not  thaw 
that  the  power  does  not  exist.  In  the  absence  of 
authority,  I  cannot  hold  that  a  resignation  is 
invalid  because  it  is  made  on  the  understanding 
or  faith  of  a  promise  by  the  bishop,  that  it  sfaau 
not  come  into  operation  the  moment  it  is  mad& 
The  decisions  on  resignation  bonds  do  not  tonch 
this  point ;  nor  do  the  principles  on  which  thn* 
proceed  apply  to  a  ease  Uke  the  present.  A 
promise  or  anderstanding  of  the  kind  in  qnee- 
tion  may  in  some  circumstances  be  coirt^  or 
simoniacal,  and  will,  if  corrupt  or  sim<nuaca], 
render  a  resignation  on  the  faith  of  it  ill^;a2  and 
void,  but  there  is  nothing  of  the  sort  in  this  caae. 
Where,  as  here,  the  avoidance  of  the  living  is 
promised  to  be  postponed  by  the  bishop  for  a 
reasonable  time,  and  bondjida,  with  a  view  to  the 
interest  of  all  parties  concerned,  a  resignation 
made  on  the  faith  of  such  promise,  in  order  to 
avoid  scandal  and  legal  proceedings  under  the 
Church  Discipline  Act,  is,  in  my  opinion,  legal 
and  unimpeachable.  There  remains  for  considera- 
tion the  question  whether  the  resignation  sent  zn 
br  the  plaintiff  was  revocable  before  the  Ist  Oct., 
which  was  the  time  from  which  it  was  to  talce 
effect.  Speaking  generally,  a  resignation  is  ren^ 
cable  until  it  Taaa  been  accepted  by  the  Inahom 
andwhenit  is  accepted  by  him  the  living  hecomm 
void.  But  the  anthorttiea  cited  in  support  of 
this  proposition  are  not  addressed  to  the  qneetum 
whetner  an  incumbent  can  revoke  a  resignation 
sent  in  by  him  to  his  bishop,  at  the  bishcm's 
request,  and  in  order  to  avoid  scandal  and  possiblfi 
legal  proceedings.  I  can  find  no  authority  which 
requires  the  bishop's  approval  to  be  signified  in 
any  particular  form,  although,  in  order  to  avoid 
disputes,  the  acceptance  is  osoally  put  into  writii^ 
and  signed  by  the  bishop.  A  resignation  sent  in 
nnder  the  circumstances  now  supposed  is  in  fact 
approved  before  it  is  sent  in,  and  in  the  case 
supposed  no  further  approval  appears  to  me 
necessaiy  in  order  to  render  the  resignation 
irrevocable.  'Hiere  is  an  ambiguity  abrat  I3ie 
word  "acceptanoe"  which  is  apt  to  mulead.  I 
am  not  at  all  snre  that  the  words,  aSmistiOr 
mmrohaiio,  ctnuetuuM,  and  the  like^  used 
Tfon  igspen  and  oth«^c|«no^^«^|^^^n 
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•ccepteom  dt  a  resigiiation  asaToids  aliving.  It 
no  obabt  TeT7  often  faappms  that  all  these  ex- 
IvesBions  metui  the  same  thmff.  Bnt  I  am  not 
anmre  of  any  authority  which  shows  that  an 
•pproral  of  a  reaifo^tion  is  necessarily  snch  an 
acceptance  of  it  as  immediately  avoids  the  living 
contrary  to  the.  intentions  as  well  of  the  incum- 
bent as  of  the  bishop.  If,  however,  the  law  were 
aa  the  plaintiff  contends,  the  only  effect  would  be 
that  his  living  would  necessarily  have  become 
void  earlier  than  he  intended.  Bnt  this  would 
not  help  him  in  this  liLigation.  If  he  were  right, 
both  he  and  the  bishop  would  have  made  a  mis* 
talce  on  a  matter  of  law ;  and  snch  a  mistake 
would  not  enc^  tie  the  plaintiff  to  relief.  In  the 
view  here  taken  of  the  facts  and  of  the  law  it  is 
nmieceB8ai7  to  d  etarmine  exactly  when  the  bishop 
affixed  his  signature  to  the  acceptance  of  the 
pbuntifTa  resignation;  whether  tne  acceptance 
WHS  ugned  before  or  after  the  attempted  revoca- 
tion is,  in  my  opinion,  immaterial.  It  is  plain, 
as  a  matter  of  fact,  that  the  bishop  never  in- 
tended his  signature  to  operate  as  sncn  an  accept- 
ance of  the  plaintiff's  resignation  aa  then  and 
there  to  avoid  the  living.  The  acceptance  in  this 
sense  was  never  intended  to  come  into  operation 
until  the  let  Oct.,  when  it  was  formally  announced. 
To  hold  that,  under  the  circnmstaoces  of  this  case, 
the  plaintiff  could  legally  withdraw  bis  resigna- 
tion after  he  had  sent  it  in,  would  be  to  hold  that 
the  plaintiff  could  lawfully  commit  a  gross  breach 
<rf  faith,  and,  in  the  absence  of  any  authority 
which  requires  the  court  to  bold  that  he  has  a 
right  BO  to  act,  he  onght  to  be  held  not  to  have  it. 
For  the  reastms  above  stated  I  am  of  opinion 
the  j^intiff's  appeal  fails,  and  oi^fe  to  be 
dismissed  with  costs.  But  the  order  of  the  court 
ought,  in  my  opinion,  to  be  prefaced  by  a  declara- 
tion that  the  benefice  of  Sparsholc  became  void 
on  the  1st  Oct.  1886  by  reason  of  the  resignation 
thereof  by  the  plaintiff  on  the  2nd  June  1886,  with 
the  approval  and  consent  of  the  Bishop  of  Oxford, 
and  his  acceptance  thereof  as  on  and  from  the 
Ist  Oct.  1886,  and  that  the  attempted  revoca- 
tion by  the  plaintiff  of  such  resignation,  after 
the  receipt  thereof  by  the  bishop,  was  invalid  and 
void. 

Lopes,  L.J. — At  the  time  the  correspondence 
between  the  appellaots  and  the  bishop  commenced, 
the  app^ant  had,  by  his  misconanct,  rendered 
himaelf  liable  to  be  proceeded  against  under  the 
Church  Discipline  Act;  and  the  bishop,  having 
lef^xA  to  the  nave  scandal  occasioned  l^that 
conduct  unless  the  appellant  at  once  resigned  his 
benefice,  would  have  niled  to  discharge  his  dnty 
if  he  had  not  directed  such  proceedings  to  m 
taken.  In  these  circnmsttmces  a  correspondence 
look  place,  the  meaning  and  effect  of  which  is 
most  important  to  consider.  A  careful  and 
anxions  consideration  of  that  correspondence  has 
led  me  to  the  conclusion  that  there  was  an  abso- 
lute and  unconditional  resignation  of  his  benefice 
by  the  appellant  in  June,  subject  only  to  an 
understanding  that  the  benefice  was  not  to  be 
avoided  until  the  1st  Oct.  The  resignation  was 
nggeated  fay  the  bishop,  acquiesced  in  by  the 
^ipellant,  and  approved  of  by  the  bishop  when 
received  by  him.  The  resignation  was,  in  mr 
opinion, /oeto  etprobata  when  the  bishop  received 
it  on  the  2nd  Stim.  This  resignation,  I  am  of 
ofttttum,  the  mpeUant  bad  no  poww  afterwsrds 
tovithdnv.  It  was  intnded  both  hy  the  ftppel- 
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lant  and  the  Uahco  that  it  should  be  abadnte 

and  irrevocable.  Inrectly  it  was  received  by  the 
bishop  the  resignatioii  was  ocnnplete,  subject  only 
to  an  understanding  that  the  effect  and  the  oaof 
sequence  of  the  resignation  were  to  be  suspended 
until  the  1st  Oct.  There  was  much  ai^;nment 
with  re^B;ard  to  the  word  odmwMO.  In  my  opinion, 
eulmi$»io  and  prohatio  are  equivalent  terms,  both 
meaning  acqmesoenoe  or  a^roval.  I  will  now 
shortly  consider  the  grounds  on  which  the  appel- 
lant seeks  to  impeach  his  resignation.  It  is  said 
that  the  deed  of  resignation  is  invalid  becauBe  it 
was  not  executed  before  a  notary  public.  There 
are  several  wavs  in  which  a  valid  resignation  may 
be  made.  All  these  modes  appear  to  have  for 
their  object  the  protection  of  the  bishop,  uid  are 
intended  to  seonre  him  from  the  consequences  of 
a  mistake  in  avoiding  a  benefice.  One  of  these 
modes  is  the  execution  of  a  deed  of  resignation 
before  a  notary  public.  I  am  of  opinion  that  the 
execution  of  snch  a  deed  before  a  notary  public 
is  a  formality  for  the  protection  of  the  bishop 
which  he  may  waive  if  he  thinks  fit.  ^  The  bishm 
waived  this  formality,  and,  in  my  opinion,  the  deed 
is  not  on  this  ground  invalid.  It  was  ^o  con- 
tended that  the  resignation  was  iU^al  because  a 
collateral  condition  was  attached.  The  appellant 
says,  "  I  resigned  on  the  understanding  that  the 
benefice  was  not  to  be  avoided  until  the  1st  Oct." 
Excepting  only  the  case  where  the  resignation  ia 
made  for  the  sake  of  effecting  a  change,  it  is  un- 
doubted law  that  the  resignation  mnst  be  pttre, 
aponte,  abaolutb,  et  nmpUetter,  and  no  collateral 
condition,  by  which  in  OOTtain  events  the  reei^uiF 
tion  may  be  defeated,  can  be  annraed.  The  object 
was,  no  doubt,  to  exclude  all  cormpt  or  induect 
bargains  for  money  or  any  other  valuable  con- 
sideration. The  object  the  bishop  had  in  view, 
when  he  undertook  not  to  give  effect  to  the 
resignation  and  not  to  avoid  the  benefice  mitil 
the  Ist  Oct.,  is  too  clear  for  conteoversy.  It  waa 
done  in  mercy  and  out  of  extreme  leniency 
towards  the  appellant.  The  understanding,  there- 
fore, relied  upon  cannot  be  impeached  on  the 
ground  that  it  was  prompted  by  any  indiredb 
motive.  It  must  be  regarded,  as  m  truth  it  was, 
as  an  honest  stipulation.  But  was  it  in  any  sense 
of  the  word  a  condition  by  which  the  resignation 
was  to  be  defeated?  The  bishop,  accorung  to 
my  view,  had  in  June  in  the  most  unequivocal 
way  accwted  the  resignation  of  the  api»Bllaiit, 
and  would  not  have  permitted  it  in  any  circum- 
stances to  be  defeated  or  superseded.  Out  of 
extreme  kindneas  he  snspaided  its  operation  until 
the  1st  Oct.  I  know  of  no  authority  or  lav 
which  jHttvents  the  bishop  from  so  doing  for 
honest  and  good  reasons.  In  certain  <nroam- 
stauces  it  would  be  highly  inconvenioit  if  the 
ordinary  could  not  postpone  for  a  reasonable  time 
the  avoidance  of  a  benefice  after  he  has  approved 
the  resignation  of  a  clerk,  and  such  postpone- 
ment cannot,  in  my  opinion,  be  said  to  oe  a 
condition  annexed  to  the  resignation,  and  cannot 
either  on  authority  or  principle  be  held  to  make 
the  appellant's  resignation  invalid.  I  feel  it  un- 
necessary, after  the  judgments  which  have  been 
delivered,  to  go  into  the  matter  at  greater  length, 
as  the  other  members  of  th?  court  have  so 
exhaustively  dealt  with  it.  I  should  only  be 
repeating  what  th^  have  said,  -with  all  of  which 
lagree. 
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Solicitors  for  the  appellant,  Hyde,  Tandy,  and 
Mahon. 

Solicitora  for  the  defendant,  Owil^ee  and 
Daieewportf  for  T.  M.  Damenpoti,  Oiiord. 


March  14, 15,  and  April  5. 
(Before  Conos,  Liitdlet,  and  Lorzs,  L.JJ.) 
Habbi»  v.  Bothwexx.  (a) 

APPEAL  7B0H  THE  COAITCBET  BITISIOV. 

Patent — Specification — Novdty — Prior  jnthUeaiion 
—Deposit  of  specification  in  foreign  language  in 
pvhlic  library. 

The  plaintiffs  were  the  owners  of  an  English  patent 
obtained  in  1880 /m*  improvements  vn  knitting 
Tnaxhines.  In  1877  and  1879  certain  apecifica- 
turns  in  the  German  language  and  drawings  of 
German  patente  for  TmnHing  machines  were 
deposited  tn  the  London  PeUent  Office  for  puUte 
uMpection,  and  made  aeeeasihle  to  onv  penon 
who  mighi  choose  to  go  there.  The  specifications, 
if  in  Wnglish,  would  have  given,  together  vfUhthe 
drawings,  sufficient  infomuxtion  to  a  eomp^ent 
looriman  to  enable  him  to  carry  out  the  patent, 
Entries  were  duly  published  in  the  Parents 
Journal  of  the  German  tpecifica^ionA,  among  those 
tn  the  list  of  foreign  patents,  arid  they  were 
referred  to  and  daseified  as  knitting  machines. 
Afoot-Ttote  woe  appended  to  the  list  stating  that 
the  spccijicaiione  as  w«ll  as  the  list  of  applica- 
tions might  he  consulted  at  tJie  Free  Public 
Library  of  the  Patent  Office.  The  two  German 
apecipMitions  had  been  adhtally  open  to  inspection 
in  the  Patent  Office  Library,  one  for  more  than  a 
year,  and  the  other  for  about  »ix  toeeks  prior  to 
ihe  daie  of  the  plaint^^  avpUeation.  Purther, 
eommueionere  had  made  a  daes^fieationfor 
^purpose  of  faeilitaHng  search. 

Chitty,  J.  held.  Mat  the  inference  to  be  drawn  wa», 
that  the  publie  a/vailed  themselves  of  the  knowledge 
thus  made  readi^  avail<^le;  that  it  was  not, 
iher^ore,  necessary  that  it  should  be  shown  that 
any  person  aottuUh/  went  to  tJie  library  arid 
inspected  the  documents  in  question;  that  the 
fact  that  such  documents  were  not  in  English  was 
a  circumstance  which  was  immaterial,  for  the 
formation  given  was  in  a  language  which  woe 
generally  understood ;  and  that  there  was 
sufficient  prior  publication  to  avoid  the  plaint^' 
pakent. 

Held,  on  appeal,  that  the  judgment  of  ChUty,  J. 
must  be  affirjned — by  Cotton  and  Lindley,  L.JJ., 
on  the  ground  thai  theproqf  of  the  deposit  of  ike 
Oerman  documents  threw  on  the  plaintiffs  the 
burden  of  showing  that  the  Englieh  patndee  was 
the  first  inventor,  in  this  couniry,  qf  hie  xwtenHon, 
ana  that,  wtlesM  thoy  eoutd  show  (which  they  could 
not)  that  the  German  specifications  were  not  in 
fact  seen  by  anyone  who  could  understand  them, 
ihed^endant  toae  entitled  to  succeed;  by  Lopes, 
L.J.,  on  the  ground  that  the  deposit  of  the  German 
specifications  and  drawings  tn  iise^amounted  to 
a  prior  publication  sufficient  to  invalidate  the 
plaini^s  patent. 

This  action  waa  brought  by  the  pUuntiffs  against 
the  defendant  for  infringement  of  an  EcgUafa 
patent. 

By  eonaent.  ibe  following  apeoial  case  was 
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stated,  nnder  B.  S.  C.  1883,  Order  XXXIV.,  for 
the  cnnnion  of  the  coart 

1.  The  plainti&  are  the  assignees  of  letters 
patent  (No.  1555  of  1880),  datod  the  16th  April  of 
that  year,  and  g^nted  to  Thomas  Goltman,  for 
imprOTements  in  knitting  machines,  and  the 
plaintiffs  in  their  Btat«ment  of  olaim  allege  Aat 
the  defendant  ban  infrin^;ed  snch  letters  patent. 

2.  The  defendant,  in  his  defence  and  particulars 
of  objections,  aU^es  that  the  invention,  which 
is  the  subject  of  the  patent,  was  published  in  this 
realm  by  the  printing  and  paolishing  of  the 
following  docnments :  (a)  The  specifi<»tioa  and 
drawings  of  a  patent  in  the  German  empire,  Na 
2372,  of  the  year  1877,  granted  to  G.  F.  Grosser, 
which  said  speoification  and  drawings  wen 
deposited  in  and  open  for  public  inspection  at  the 
library  of  the  Grreat  Seal  Patent  Office,  London, 
prior  to  the  date  of  the  plaintiff'  said  patent  ot 
1880,  No.  1555.  (b)  The  specification  and  draw- 
ings of  a  patent  in  the  German  empire.  No.  82S1, 
of  the  year  1879,  granted  to  S&rfert  and  Donner 
in  Chemnitz,  which  said  specification  and  draw- 
ings were  deposited  in,  and  open  for  public  inspec- 
tion at,  the  library  of  the  Great  Seal  Patent  Omx, 
London,  prior  to  the  date  of  tbeplaintifis'  patent, 
and  the  inclusion  thereof  in  the  index  of  foreign 
patents  published  in  this  country. 

3.  The  said  specifications  are  in  the  German 
language.  For  the  purposes  of  the  special  case 
(and  for  the  purpose  of  this  case  only)  it  is 
assumed  thai  it  the  said  specifications  or  either 
of  them  were  translated  into  English,  sndi 
translations,  together  with  the  drawings,  would 
afford  sufficient  information  to  a  competent  woric- 
man  to  enable  him  to  carry  out  into  practice  the 
invention  which  is  the  snoject  of  the  plaintilts* 
patent.  The  drawings  on  such  specification  are 
each  indorsed  with  Grerman  words  which,  trans- 
lated, are  "  Thread  guide  apparatus  for  Iniitting 
machines."  It  is  further  assumed  for  the 
purposes  of  this  case  only  that  the  said  draw- 
ings  are  in  themselves  insufficient  to  give  such 
information. 

4.  The  Commissioners  of  Patents  Jonmal,  here- 
after referred  to  as  "  The  Journal,"  is  a  periodical 
published  at  the  Patent  Office.  It  is  supplied  to 
a  large  number  of  subscribers,  and  copies  are 

S laced  in  the  libnuy  of  the  Patent  Office  on  the 
ay  of  publication.  Copies  of  the  Journal  are 
from  time  to  time  collected  in  conseentive  ord«, 
and  are  bonnd  into  volumes  and  placed  on  the 
shelves  of  the  library  of  the  Patent  Office,  and  are 
open  to  public  inspection.  In  the  Jonmal  of  the 
27th  Sept.  1878  there  is  to  be  found  a  list  of 
patents  granted  in  Germany,  among  which  appears 
the  following  entry  at  page  811 :  •'2372,  G.  F. 
Grosser,  of  Markersdorff,  near  Bnr^tadt,  Saxony, 
for  a  thread  guide  for  knitting  machines, 
dated  the  25th  Aug.  1877,  class  25."  A  foot- 
note is  appended  as  follows :  "  The  specifica- 
tions as  well,  as  the  list  of  applications  may  be 
consulted  at  the  Free  Public  Library  of  the 
Patent  Office." 

5.  The  said  list,  dated  the  27th  Feb.  1878  in 
the  Journal,  was  made  out  from  a  list  reoeivad 
from  Qermany  of  patents  there  granted.  In  tiie 
Commissioners  of  Patents'  Jonmal  trf  the  7Ui 
June  1878  is  ccmtained  the  following  entry  at 
page  1426:  "Foreign  Official  Notices,  German 
Empire,  from  Patent  Blati,  No.  2,  of  1877,  Patents 
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of  German  patents  is  stated  "  (25)  Plaiting  and 
knitting  machines,  lace  working." 

6.  The  German  specification  No.  2372  of  the 
year  1877  was  received  at  the  Great  Seal  Patent 
Office  with  a  large  number  of  other  Germui  speci- 
fications (m  the  dth  Dec.  1878,  and  upon  that 
date  an  entry  was  made,  in  the  book  kept  in  the 
Patent  Office  in  which  gifts  are  entered,  of  the 
munbers  of  all  the  German  specifications  then  re- 
oeiyed,  inclading  the  particniar  specification  last 
mentioned. 

7.  In  the  Jonmal  of  the  28th  Feb.  1879  there  is 
to  be  found  a  list  of  patents  granted  in  foreign 
states.  Under  tbe  heading  of  the  German  empire 
is  entered  a  list  of  patents  granted  in  Germany, 
amcmg  which  appears,  at  p.  1548,  the  number  and 
title  of  tbe  specification  No.  8281  of  tbe  year  1879. 
A  foot-note  is  appended  in  the  same  words  as 
before  mentioned. 

8.  The  said  list  in  the  Journal  was  made  out 
from  a  list  received  from  Germany  of  patents 
there  granted,  and  at  the  date  of  the  publication 
of  sncn  list  in  the  Jonmal  it  appears  that  the 
German  specification  last  mentioned  had  net  been 
received  at  the  Great  Seal  Patent  Office. 

9.  The  German  specification  No.  8281  of  the 
year  1879  was  received  at  the  Great  Seal  Patent 
Office  with  a  large  number  of  other  specifications 
on  the  5th  Feb.  1880,  and  upon  that  date  an  entry 
was  made  in  the  book  kept  in  the  Patent  Office 
in  which  gifts  are  entered,  showing  the  numbers 
of  all  the  German  specifications  received  upon 
that  date,  including  the  particular  specification 
last  mentioned. 

10.  It  appears  that  the  usual  course  of  dealing 
at  the  Patent  Office  with  regard  to  German  speci- 
fications so  received  as  i^oresaid  is  as  follows : 
The  specificMifma  are  recseived  in  leaflet  form 
in  pHtiels  ocmtaining  a  oonsiderable  namber  of 
di&rent  specifications,  and  immediately  mxm 
receipt  of  a  parcel  the  nnmbers  of  the  specifica- 
tions cnatained  in  it  are  entered  as  before  men- 
tioned in  the  book  showing  gifts.  The  specifica- 
tions are  then  placed  in  boxes  in  numerical  order, 
and  put  upon  the  shelves  of  the  library  in  such  a 
position  as  to  be  accessible  to  the  public.  They  are 
Kept  in  such  bozes  until  the  complete  number  of 
specifications  requisite  for  binding  into  a  volume 
has  been  received.  The  specifications  are  then 
taken  out  from  the  boxes  and  are  bound  into 
volames,  which  volumes  are  then  placed  upon  the 
shelves  of  the  library. 

_  11.  With  regard  to  the  two  German  specifica- 
tiona  mentioned  above,  the  librarian  has  no  recol- 
lectio9  as  to  these  partioalar  spemfications  or  the 

C'cular  parcels  in  which  they  w^re  contained, 
he  has  no  reaaon  to  donm  that  they  were 
^■It  with  in  the  ordinaiy  conrse  as  above  men- 
tioned, and  that  they  were  after  receipt,  within  a 
few  da^B,  placed  in  the  above-mentioned  boxes  in 
SQmencal  order.  The  said  two  German  specifi- 
cations have  since  been  in  due  course  bound  into 
Tdumes  with  other  specifications.  The  volume 
containing  No.  2372 — 77  was  sent  to  the  binder 
on  the  25th  July  1879,  and  returned  to  the  Patent 
Office  on  the  27th  Aug.  1879.  The  volume  con- 
taioiug  No.  8281—79  was  sent  to  the  binder  on 
the  19th  March  1880,  and  retuined  to  the  Patent 
Office  on  the  28th  July  1880. 

12.  The  pleadings  in  the  action,  and  other  docu- 
iBBnta  above  referred  to,  are  iq>pended  to  and  are 
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to  be  conaidered  aa  forming  part  of  this  special 
case. 

13.  It  is  admitted  by  the  plaintiffs,  for  the 
purposes  of  this  action,  that,  in  the  event  of  the 
court  ^wering  either  of  the  two  following  qnes' 
tions  in  the  affirmative,  no  rebutting  evi^nce 
can  be  addnoed     the  {^bwatifEs. 

The  questions  submitted  for  the  opinion  of  the 
court  are :  (1)  Whether,  under  the  circumstances 
before  mentioned,  there  is  suffloient  evidence^  if 
not  rebutted,  to  prove  the  publication  of  the 
German  specification  No.  2372  of  the  year  1877  in 
this  realm  prior  to  the  date  of  the  plaintiffs' 
patent  so  as  to  avoid  the  said  patent.  (2)  Whether, 
under  the  circumstances  before  mentioned,  there 
is  sufficirait  evidence,  if  not  rebutted,  to  prove 
publication  of  the  German  specification  No.  8182 
of  the  year  1879  in  this  realm  prior  to  the  date 
of  the  plaintifEs'  patent  so  aa  to  avoid  the  said 
patent. 

The  case  was  argued  before  Chitty,  J.  on  the 
28th  and  29th  Oct.  1886. 

Atton,  Q.O.  and  Boutfield  for  the  plaintiffs.-^ 
Where  the  document,  the  deposit  of  which  is  relied 
on,  is  in  a  foreign  language,  in  order  to  prove 
publication  means  of  reference  and  access  hy 
persons  likely  to  benefit  by  perusal  must  hie 
proved.  Her^  altiioagh  tlwre  was  a  ratalogue 
containing  a  list  of  titles  of  German  specifications, 
there  was  no  daraiflcation  of  the  subject-matters, 
and  therefore  no  sufficient  means  of  reforenoe. 
The  test,  as  liud  down  by  Jessel,  U.B.,  is,  whether 
the  document  has  been  so  communicated  to  the 
public  as  to  become  part  of  the  stock  of  public 
knowledge : 

PUmnton  v.  MalcoUnnn,  Si  L.  T.  Sep.  N.  S.  340 ; 
S  Ch.  Div.  581. 
DeposiUng  a  book  in  a  foreign  langwge  in  the 
British  Museum  has  been  held  not  of  itsielf  to  he 
sufficient  publication,  though  the  book  was  cata> 
l<^irtied  for  reference : 

Otto  T.  Steel,  M  L.  T.  B«p.  N.  S.  157;  SI  Ch.  Div. 
243. 

Where  publication  of  a  foreign  book  was  established 
it  was  snown,  not  only  that  it  had  been  placed  in 
the  Patent  Office  Library,  and  another  libruy, 
but  that  it  had  actually  been  examined  1^  a  peraon 
capable  of  benefiting  by  his  examination : 

United  Tslaphone  Company  t.  Barriaon,  Com, 
Walker,  and  Co..  48  L.  T.  Bep.  N.  8. 820 ;  21  €3l 
Biv.  720. 

Further  facts,  tending  to  show  at  least  that  it 
is  likely  that  persons  used  the  libraiy  who  were 
acquainted  with  German,  are  necessary  to  estab- 
lish pnblicatitm. 

JBomer,  Q.C.  and  Qoodeve  for  the  defendant.— 
A  party  aUcving  prior  publication  need  not  show 
thi^  the  book  has  oeen  actually  read : 

V.  Oitbome,  6  L.  T.  Eep.  N.  S.  771 ;  31  Beav 

The  cases  cited  show  that  the  real  question  is, 
whether  there  is  a  reasonable  probability  that  the 
knowledge  has  been  obtained  from  the  deposited 
book  or  document.  This  is  not  a  book  or  general 
treatise,  but  an  actual  specification,  and  it  was 
deposited  in  a  place  where  people  interested  in 

g stents  could,  and  would  be  likely  to,  search, 
erman  is  a  luiguage  very  commonly  understood, 
and  the  fact  that  the  specifications  were  in  that 
language  is  not  sufficient  to  distinguish  the  case 
h-om  those  relating  to  books  in  English. 
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Adon  in  reply. —Publication  htm  nerer  been 
estsblished  on  the  mere  gronnd  ot  deposit  in  a 
public  library  without  something  else  to  show 
tiat  it  reached  BOinebo^*B  notice.  The  foot- 
notes to  the  lists  intiie  Jodnud  were  aetnally  mis- 
leading. 

Ghittt,  J.,  after  stating  the  qaeetionB  raised, 
oontiimed : — These  German  speoificationa  hare 
been  published  in  this  country  in  such  a  way  as 
to  become  part  of  the  pnblio  stock  of  knowledge 
in  this  country.  For  that  pnipose  it  is  not 
necessary  to  show  that  the  knowledge  has  been 
acquired  by  the  public  in  general,  or  by  the  bulk 
of  the  public,  or  by  any  large  number  of  persons ; 
bnt  if  a  snffloient  nnmber,  as  Jeasel,  M.B.  said  in 
PUmpUm  T.  Ifaleohiutm,  latew  it,  or  it  the  means 
ft  ccnnmnnication  are  aooh  that  a  eofficient 
linmber  may  be  presumed  or  assnmed  to  know  it, 
that  will  do.  Some  comments  have  beem  made 
vpon  the  language  of  the  Master  of  the  Bolls  in 
that  case,  and  probably,  if  he  had  been  asked  to 
re-write  his  statement  of  the  law,  he  would  hare 
stated  it  not  aa  a  matter  of  presumption  or 
assumption  bnt  as  a  matter  of  fair  and  Intimate 
infuwuce  to  be  drawn  from  the  facts  proved.  Of 
course,  the  Master  of  the  Bolls  did  not  mean  any 
roch  thing  as  tbat  an  aesnmption  was  to  be  made 
without  sufficient  gronuda.  I  have  now  stated 
the  case  as  I  understand  it  to  bare  been  put  by 
the  late  Master  of  the  BoUst  and  it  is  put  in  the 
same  way  by  Pearson,  J.  in  Otto  y.  8te^,  and 

Sr  Fry,  Ii.J.  in  United  Telepkone  Compamf  t. 
bmwm,  Ooe,  WtUier^  and  Co.,  where  £ry,  LJ'.. 
in  gxriiw  his  opinion,  said : "  It  ^»tean  to  me  that 
thak  is  the  fair  inference  from  the  facta  proved 
before  me."  Now.  what  are  the  facts  here  P  A 
German  patent  was  obtained  in  the  year  1877, 
and  a  copy  of  the  German  specification,  in  tbe 
German  language,  toother  with  drawings,  was 
sent  over  to  this  country,  to  the  CommiBsioners 
of  Patents.  The  case  states,  l:^  way  of  adnussion, 
for  the  purpose  of  the  case  and  the  case  ooly,  that 
the  drawings  and  the  specification,  if  the  hitter 
had  been  in  the  English  language,  would  have 
contained  sufficient  information  to  enable  a  person 
to  put  into  practice  l^e  invention  which  is  the 
subject  of  those  patents,  and  the  subject  of 
the  plaintiffs'  patent  alsa  This  admission  is 
cantioosly  drawn,  and  there  is  no  admission  that 
the  drawmgs  alcme  would  be  snfficient,  or  that 
the  specification  alone  would  be  sn£Bcient;  bnt 
the  two  combined,  as  I  understand  it,  woold  be 
sufficient  to  give  the  information  which  would  be 
required  in  order  to  avoid  the  patent.  Th«i  these 
specifications  in  the  German  language,  with  these 
drawings,  are  deposited  in  the  Patent  Office.  The 
Commissioners  of  Patents'  Journal  is  published 
periodically  at  the  Patent  Office.  It  is  supplied 
to  a  large  nnmber  of  subscribers,  and  copies  are 

S laced  in  the  library  of  the  Patent  Office  on  the 
ay  of  publication.  Copies  of  the  Journal  are 
from  time  to  time  collected  in  consecutive  order, 
and  are  bound  in  order  and  placed  on  the  shelves 
of  the  library  of  the  Patent  Office,  and  are  open 
to  public  inspection.  In  the  Journal  of  the  27th 
Sept.  1878  there  is  to  be  found  a  list  of  patents 
then  lately  granted  in  foreign  states.  tTndpr  the 
heading  oi  the  German  empire  is  entered  a  list  of 
patents  granted  in  Germany,  among  which  appears 
the  following  entry  at  page  811 :  "  2372,  G.  F. 
Grosser,  of  MarkersdorfF,  near  Burgstadt,  Saxony, 
tor  a  ttuvad  goide  for  knittinjc  machines,  dated 
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the  25ih  Aug.  1877,  oUms  25."  That  is  the  s^eci- 
flcation  (tf  the  first  of  the  two  German  inventions 
mentioned  in  the  caaa  A  note  iras  appended  to 
the  Jonmal  to  tiie  effect  that  the  specification,  as 
well  as  the  list  of  applications,  might  be  consulted 
at  the  free  pnblio  Library  at  the  Patent  Office. 
Now,  dealing  in  the  first  instance  with  the  first 
German  patent,  the  Jonmal  was  published  on  the 
27th  Sept.  1878;  but  the  documents  were  not 
placed  in  the  public  library  of  the  Patent  Office 
until  the  dth  of  the  following  December.  The 
documents  so  deposited  remained  in  the  free 
public  library  until  the  date  of  the  plaintifEs' 
patent,  which  is  the  16th  April  1880,  subject  to 
this,  that  for  a  short  period,  namely,  one  month, 
the  leaflets,  as  the>y  have  been  called,  were 
removed  for  the  purpose  ot  having  them  bound. 
They  were  bound,  ^asm  came  back  m  the  shape  of 
a  book,  and,  instead  of  appearing  therefore  in  tba 
library  afterwards  in  the  shape  of  leaflets,  they 
were  afterwards  to  be  found  m  the  shape  of  a 
bound  book.  The  time  covered  by  this  matter 
in  regard  to  the  binding  is,  that  on  the  25th  Jn^ 
1879  they  were  sent  to  the  binders^  and  on  tne 
27th  Aug.  the  documents  came  back  boond  up 
with  other  documents  of  a  similiar  kind.  The 
result  therefore  is  that  for  a  period  of,  speaking 
roundly,  two  and  a-half  years  these  documents, 
that  is  to  say,  the  German  specification  and  the 
German  drawings,  were  in  the  free  public  library 
of  the  Patent  Office,  and,  as  the  case  states,  acces- 
sible to  any  person  who  chose  to  go  there.  Then, 
in  the  Journal  which  the  commissionerB  publish, 
thmre  is  a  notice,  as  I  have  already  sWeo,  of  ths 
tact  that  documents  of  that  class  are  to  be  tbond 
in  the  pnblio  library;  and  it  appears  fran  the 
statements  in  the  cas^  and  particularly  ^m  the 
Journal  itself,  not  only  that  notification  was  given 
to  those  to  whom  the  Journal  is  sent — a  large  class 
of  persons — ^but  that  the  commissioners  them- 
selves classi^  the  foreign  patents.  Mr.  Goodere, 
I  think,  told  me  there  were  100  classes.  I  do 
not  accept  that,  unless  it  is  agreed  to  on  the 
other  side ;  but  it  is  plain  that  that  is  about  the 
the  number,  beoause  I  hare  examined  the  Journal 
which  is  before  me,  and  I  find  numbers  running 
up  to  eighty-nine,  and  so  forth ;  and  I  have  no 
doubt  that  that  is  substantially  correct.  There- 
fore, the  commissioners,  for  the  purpose  of  &ciU- 
tating  the  access  hj  the  public  to  i^e  documents 
which  are  thus  deposited  in  their  library,  have 
classified  them,  and  in  this  ionmal  they  have 
given  a  dmcription.  Upon  that  I  have  bsard 
oonsiderable  argumratt,  and  it  appears  to  me  thst 
the  description  that  is  given  is  sufficient  to  afford 
considerable  facility  to  any  member  of  the  pnUio 
who  desires  to  find  the  book  or  the  document  in 
question.  The  plaintiff*  patent  is  for  improve- 
ments in  knitting  machines,  and  for  the  purpose 
of  the  case,  as  I  nave  said,  the  subject-matter  of 
these  specifications,  as  w^  as  the  plaintifB^ 
specification,  is  to  bo  taken  as  identical,  and 
what  the  public  are  told  by  means  of  the  Journal 
is,  that  a  patent  has  been  obtained  in  Germany 
for  a  thread  guide  for  knitting  machines,  and  the 
class  is  specified,  namely,  No.  25,  and  they  ste 
told  that  that  is  in  the  hbrarr.  Mr.  Ast<m  ajt 
that  the  public  were  falsely  told— he  does  not  mess 
it  in  an  offensive  sense-^that  thOTirere  in  the 
public  library.  In  the  sense  in  which  it  is  not 
oSmsive,  his  statement  is  correct,  because  the 
first  German  specifi^^^ j^ui^^j^^ 
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fibniy  at  the  time  the  Joonul  was  paUiahed ; 
bat  it  came  ther^  howeror,  aa  I  have  sud,  at  a 
period  Bomevbere  about  a  conple  of  montha  after^ 
wards.  Even  makixig  this  deduction  from  tibe 
kngtfa  of  time  I  bave  abeadj  spedfied,  there  is 
a  period  otmsiderabfy  more  than  two  Tears 
dnrii^  which  the  docoment  l^ii^  ^he  pnblio 
fibraiy  readj  lor  inspection.  What  is  the  fur 
inference  vitb  regard  to  the  t^nestion  whether 
the  public  did  or  did  not  ayail  tfaemselyea  of 
these  &ci]itiesP   JesBel,  in  deaiing  with 

the  &cts  with  reference  to  a  book  in  the  British 
Museam,  and  discussing  this  question  in  Plimpton 
T.  Maleolmaimt  expressed  hiioself  in  this  way: 
Hie  said  there  was  nothing  to  show  that  it  was 
not  read  or  used,  and,  in  the  absence  of  evidence 
to  the  contrary,  the  presumption  was  the  other 
way.    Pearson,  J.,  having  a  question  before  him 
in  Otto  T.  Steel  which  related  to  the  British 
Hosenm,  comments  upon  the  wtwds  of  Jessel, 
lf.B.,  and  expresses  his  disBent.    He  says :  "  I 
find  it  veiy  difBcnlt  indeed  to  go  ^ong  with  Sir 
George  Jessd  in  that  inesomption.    I  do  not 
know  the  authority  for  it ;  he  giTes  no  authority 
for  it;"  and  be  ai^}arflntly  defines  to  adopt  it. 
Bat  I  do  not  find  any  difference  between  the  two 
karned  judges.   What  the  Master  of  the  Bolls 
was  speaking  of  was,  as  I  understand  it,  an. 
inference  of  fact  to  be  drawn  from  the  facts 
proved,  and  he  certainly  went  the  length  of 
saying  the  fair  inference  was  that  a  book  in  the 
Britiah  Mnseum  was  reeA.   It  is  quite  consistent 
with  that,  that  Pearson,  J.  was  right  in  saying, 
in  the  case  before  him,  that  the  fair  iuferraice 
was,  that  this  book  was  not  read,  because  the 
drcomstances  were  different ;  and  when  yon 
have  to  draw  an  inference  of  fact  from  the  facts 
that  are  proved  you  must  oarefnllv  attend  to 
those  facts  before  yon  can  say  what  the  inference 
ia.    I  do  not  understand  Jeaael,  M.B.  to  have 
been  expressing  a  proposition  of  law  ;  be  was 
merely  saymg  what  he  considered  to  be  the 
Intimate  u^erence   to  be  drawn   from  the 
circumstances  proved  before  him.    How,  what 
is  the  fair  inference  to  be  drawn  with  regard 
to  the  documents  which  I  have  mentioned? 
It  appears  to  me,  having  regard  to  the  length 
of  tune,  the  facilities  which  are  offered  by  the 
fact  that  it  is  in  a  free  public  library,  and 
particularly  the  information  which  the  commis- 
siooers  consider  to  be  sufficient,  and  which, 
in  my  opinion,  was  sufficiently  afforded  to  the 
public  1^  means  of  the  Journal  to  lead  the  public 
to  the  discovery  of  these  particular  documents, 
thi^  the  fair  inference  is.  that  the  public  did 
avail  themselves  of  the  facilities  thus  afforded. 
It  is  oot  necessary  for  me  to  go  through  the 
anmerons  cases  that  have  been  mentioned, 
because,  as  I  have  aaid,  the  inference  is  to  be 
drawn  in  each  case  from  the  particular  facts 
proved ;  hut  the  two  cases  on  which  Mr.  Aston 
idied,  of  Plimpton  v.  Malcolmson  and  Otto  v.  Steel 
are  aa  distinct  from  this  in  their  circumstances  as 
can  be.   Take  Otto  v.  Steel.   The  book,  such  as  it 
was,  was  not  in  the  place  where  a  man  would  go 
BpedalW  to  look  for  a  book  of  inventions.   It  was 
^  the  British  Museum,  and  was  not  in  the  public 
readiiig-room  of  the  British  Museum,  but  it  was 
as  Pearson,  J.  describes  it,  and  that  is  the  right 
way  to  deal  with  matters  of  fact  which  are 
before  a  judge,  namely,  to  see  how  he  himself 
regarded  the  facts.  He  spoke  of  it  as  being  a 
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book  in  an  inner  room,  and  he  thou|[^t  that  the 
simple  fact  tliat  the  book  was  to  be  found  in  the 
inner  hbrary  of  the  British  Museum  was  not 
sufficient  pnblicaticai  for  him  to  hold  that  what 
was  found  in  that  work  had  become  part  of  the 
publie  stock  of  common  knowledge.    I  quite 
agree  with  what  Pearson,  J.  aaid ;  but  I  have  to 
draw  the  inference  here  from  the  actual  facia 
that  are  proved ;  and  it  appears  to  me  that  the 
fair  inference  is,  that  the  public  did  avail  them- 
selves of  the  knowledge  which  was  thus  placed 
within  their  reach,  readily  available  to  the  publie. 
It  is  not  necessary  for  me  to  go  into  the  queBtion 
whether  any  person  did  actually  do  it ;  but  the 
&ir  inference  is  that  it  was  done.   Of  course^  I 
take  it  as  part  of  the  facts  of  this  case  that  it  is 
admitted  by  the  plaintiffs  that,  for  the  purpose  of 
the  action,  in  the  event  of  the  court  answering 
either  of  the  questions  I  have  menticmed  in  the 
affirmative,  no  rctmtting  evidence  can  be  given 
bv  the  plaintifla.  It  would  be  absurd  for  the 
juaintiffa  to  give  evidence  that  noperaon  had  read 
the  documents  or  gone  there.  That  is  out  of  the 
questitm.   Such  negative  evidence  as  that  could 
not  be  given,  and  I  am  left  to  draw  the  inference 
on  the  {acts  that  are  acreed,  and  I  am  not  at 
liberty  to  supply  any  other  facts,  but  I  simply 
take  them  as  tney  are  stated.   I  have  dealt  with 
the  main  question  in  regard  to  the  first  specifi- 
cation Buhiect  to  one  argument  of  Mr  Aston's, 
which  is  this,  that  the  specification  was  in  the 
German  language,  and  T  heard  some  argument 
with  regard  to  the  probability  of  men  in  this 
country  being  acquainted  with  a  foreign  language. 
The  Commissioners  of  Patents  evidently  think — 
although  this  is  only  a  matter  to  be  borne  in 
mind  and  ia  not  a  mibter  on  which  my  decision 
would  turn — that  it  is  useful  to  communicate  to . 
pawns  m  this  country  tiie  tact  that  tbcne  are 
patents  obtained  in  Germany,  and  to  aay,  *'  Ton 
can  come  and  read  the  spec^cations  here  in  a 
public  office  in  the  German  language."   That,  at 
least,  shows  that  the  commissioners  consider  there 
are  a  considerable  number  of  the  public  who  are 
competent,  by  reason  of  their  knowledge  of  the 
German  language,  to  avail  themselves  of  the  in- 
formation which  is  contained  in  this  foreign 
language.   But  shall  I  rely  upon  that?   I  am 
entitled,  sitting  here  as  a  judge  of  fact,  to  say 
that  there  are  a  considerable  number  of  persons  in 
this  country  who  are  acquainted  with  the  German 
language,  and  I  am  entitled  also  to  say  that  there 
are  a  considerable  number  of  Germans  in  this 
country,  and  I  should  be  wrong  in  ezcluduig 
those  who  are  Germans  b^  origin,  who  happen  to 
be  settled  or  resident  in  this  country,  from  bein|f 
considered  as  part  of  the  public  for  the  purpose 
of  the  question  I  have  to  decide.   I  decline  to  do 
that,  and  I  aay  they  are  put  of  the  public.  Then 
this  matter  appears  tame  to  be  entirely  covered 
by  decision.    In  Lan^  v.  Qiebome   Sir  John 
^omilly,  M.B.,  held,  with  reference  to  the  par- 
ticular question  I  am  now  considering,  that  it 
made  no  difference  that  the  document  was  in  the 
French  langnage ;  Fry,  L.J.  in  the  United  Tele- 
phone Company  v.  Harrison,  Cox,  Walker,  and  Co., 
held  that  it  made  no  difference  that  it  was  in  the 
German  language ;  and  Pearson,  J.,  in  his  judg- 
ment in  Otto  V.  Steel,  expressed  do  dissent  from 
that,  but  appeued  to  treat  the  case  as  if  there 
were  no  difference  between  a  document  in  the 
English  language  and  any  one  of  wh^  I  ma^^all 
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the  ordinary  Earopean  Iftngnaoes.  B7  that  I 
mean  the  European  languages  ivhich  are  to  eome 
extent  known  in  this  country.   Mr.  Aston  pat 

Jaestions  to  me  about  Chinese  and  Japanese.  All 
say  is,  German  is  not  Japanese  and  is  not 
Chinese.  I  am  not  bonnd  to  sa^  what  inference 
I  should  draw  even  if  the  specification  were  in 
Hebrew  or  in  some  characters  which  were  not 
intelligible  except  to  some  few  very  learned 
pandits  in  this  country.  That  is  not  the  point 
for  me  to  consider.  German  ia  a  langaage  that 
is  safficientlv  known,  and  I  have,  apon  the 
authorities,  tne  opinion  of  three  learned  iodges 
that  no  difference  on^t  to  be  made  by  reason  of 
the  docament  being  m  a  foreign  langua^  which 
is  not  one  of  those  occult  languages  which  very 
few  people  in  England  would  be  acquainted  with. 
What  I  have  stated  appears  to  me  to  be  sufficient 
to  answer  the  first  question  in  the  affirmative. 
Then  the  facts  on  which  the  second  question 
arises  are  exa''tly  the  same,  with  the  excep- 
tion that  the  time  is  shorter.  But  the  fair 
inference,  though  the  time  is  shorter,  is  that 
the  public  did  in  that  time  avail  itself  of  the 
information  placed  at  its  disposal,  and  I  there- 
fore come  to  the  same  conclusion.  The  dates, 
as  regards  the  seccmd  German  specification, 
are  that  the  notice  of  it,  and  it  was  a  similar 
notice,  appeared  in  the  Joanial  <A  the  28th  Nor. 
1879.  It  was  not  in  fact  dnx»ited  until  tiie 
5th  Feb.  1880,  and  on  the  19th  March  it  was 
sent  to  the  binders.  Therefore^  the  documents 
were  in  the  free  public  library  of  the  Patent 
Office  for  a  period  of  about  forty  days.  I  will 
except  from  my  consideration,  in  favour  of  the 
plaintiffs,  as  I  think  I  ought  to  do,  the  period 
of  time  which  elapsed  after  the  19th  March, 
because  the  leaflets  did  not  come  back  bound 
until  the  28th  July,  which  is  after  the  date  when 
the  plaintiffs  obtained  the  patent.  There  were 
therefore  forty  days  during  which  the  public  were 
entitled  to  avail  themselves  of  these  means  of 
knowledge,  and  I  sav  that  the  fair  inference  is 
that  they  did,  as  I  believe.  I  have  stated  that 
there  is  no  fair  ground  for  the  argument  which 
Mr.  Aston  pressed  veiy  mnch  in  his  reply  with 
reference  to  what  he  called  a  misstatranent ; 
because  the  Joamal  gets  into  the  hands  of  those 
who  are  interested  in  the  matter,  and  if  anybody 
had  gone  during  the  short  period  that  the  state- 
ment was  not  strictly  accurate,  he  would  have 
*  been  informed  that  the  German  specification  was 

5nblished.  They  had  that  information  from  the 
oomal.  Mr.  A^ton  says  it  is  a  mere  periodical, 
and  therefore  soon  forgotten ;  but  persons 
interested  in  inventions  would  bear  in  mind  that 
they  had  seen  this  in  the  Journal ;  they  could  go 
to  the  office  and  ask  for  it,  and  they  would  be  told 
**  It  has  not  come  to-day,  but  it  will  come  to- 
morrow, or  in  a  week,"  or  whatever  the  time  was. 
I  am  taking  into  consideration,  as  the  foun- 
dation of  the  inferraces  I  draw,  the  times 
or  periods  during  which  the  docnmenta  were 
actually  deposited  and  were  accessible,  and  I 
think  it  would  be  quite  wrong  to  attribute  any 
force  t'O  that  error  of  statement  in  the  Jonm^ 
which  said  that  the  documents  were  there  when 
they  were  expected  to  be  there,  seeing  that  they 
were  actually  there  in  a  very  short  time  ^ter- 
wards.  Therefore,  I  answer  both  questions  in  the 
affirmative. 

The  plaintifb  appealed. 
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Aiton,  Q.C.  and  Bou^ield  for  the  appeUants. 
BomeTt  Q.C.  and  Qoodeve,  for  the  defendant. 

Cur.  ado.  vuU, 

April  5. — Cotton  J*. — Aa  I  have  had  the  oppmv 
tnnity  of  seeing,  and  entirely  ooncor  in,  the  yidg- 
ment  which  has  been  prepared  fay  Idxidlej,  IiX, 
I  do  not  propose  to  ddiver  a  formal  judgnwnt. 

Ldidubt,  L.J.  read  the  following  judgment.^ 
The  question  in  this  case  is  in  sabstance  whether, 
under  the  circumstances  stated  in  the  special 
case,  the  plaintiffs'  assignor  was  the  true  and  first 
inventor  of  the  patented  invoition  chumed  by  the 
plaintiffs.  The  plaintiffs  establish  aprtmd/aas 
case  by  proving  the  patents,  and  tfaey  tbns  throw 
the  bnrden  of  proof  on  the  defendant,  uid  it  is  for 
him  to  prove,  if  he  can,  some  prior  nse  of  the 
invention  in  this  country,  or  some  prior  pablica- 
tion  in  this  country  of  some  intelhgible  descrip- 
tion of  the  plaintiffs'  invention.  This  point  was 
settled  in  Amory  v.  Brown  (20  L.  T.  Bep.  N.  S. 
654 ;  L.  Bep.  8  Eq.  663),  and,  indeed,  Ipng  befora 
In  the  present  case  prior  user  is  not  alleged. 
Prior  publication  is  what  is  relied  upon.  Ihe 
special  case  states  in  effect  that  before  the  date 
of  the  plaintiffs'  patent  there  existed  in  the  library 
of  the  Patent  Office  two  co|Hes  of  two  Gennan 
specifications,  each  of  which,  with  the  drawings 
annexed,  contained  a  description  of  the  plaintian* 
invention.  One  of  these  specifications  oad  beea 
in  the  library  more  than  a  year ;  the  other  had 
been  there  about  six  weeks.  The  existence  in  the 
library  of  these  German  specifications  was  not 
only  known  to  the  librarian,  but  attention  hod 
been  called  to  the  fact  of  the  existence  in  the 
library  by  the  publication,  in  tbe  Journal,  of 
English  translations  of  their  titles.  Moreover, 
the  specifications  themselves  were  in  their  proper 
places  in  the  library,  and  anybody  wanting  to  see 
them  could  have  done  so.  Whether  anyone  other 
than  the  librarian  did  in  fact  ever  see  them  ia  not 
known.  It  appears  to  me  that  ou  this  evidence 
the  burden  of  snowing  that  the  English  patentee 
was  the  first  inventor  in  this  country  of  his  inven- 
tion ia  again  east  upon  the  plaintiffs ;  and  tliat 
unless  they  can  ahow  that  the  German  specifloatiaBB 
were  not,  in  fact,  seen  anyone  who  could  under* 
stand  them,  the  d^endant  is  entitled  to  succeed. 
If  the  case  were  being  tried  by  a  jory,  I  am  not 
sure  that  the  judge  might  not  direct  them  to  find 
for  the  defendant  on  the  issue  that  the  patentee 
was  the  true  and  first  inventor.  But  on  tbe 
present  occasion  it  is  unnecessary  to  decide  this, 
and,  without  going  so  far  as  to  sav  that  the  judge 
ou^ht  to  give  such  a  direction,  I  am  clearly  of 
opmion  that  the  judge  ought  at  least  to  tell  the 
jury  to  find  for  the  defendant  on  the  issue  tbat 
the  patentee  was  the  true  and  first  inventor,  if 
they  thought  that  the  German  specifications  Ind 
been  so  published  in  this  country  as  to  have 
become  known  to  anyone  here;  and  to  guide  the 
jury  on  this  point  the  judge  onght  to  tell  the 
]ury  that  tbe  invention  having  been  laid  faeftra 
the  public  in  this  conntiy  in  the  way  and  for  the 
time  mentioned  in  the  qncial  case,  the  inveotun 
ou^ht  to  be  presumed  to  have  be<»me  known  in 
this  country  in  the  absence  of  aU  proof  to  the 
contrary.  Even  if  the  case  had  turned  solely  on 
the  publication  of  the  second  of  tbe  two  Germaa 
specifications,  I  should  not  be  prepared  to  say 
it  would  be  wrong  to  direct  a  verdict  for  we 
defendant.  But  assuming  that  it  would  not  be 
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right  to  go  so  &r,  the  only  qneefcion  which  could 
be  properly  left  to  them  wonld  be  whether  in  their 
opiziioii  the  German  n>ecification  had  been 
pabliahed  in  this  coimtry  long  enoaeh  before  the 
plaintifEs*  patent  to  have  become  laiown  here. 
But  this  question  really  admits  of  bat  one  answer, 
and  I  cannot  snppose  that  any  jary  would  find 
that  six  weeks  were  not  long  enough  for  such  a 
purpose.  If  the  two  German  specifications  had 
been  in  the  En^iah  language^  I  have  no  doubt 
tiiat  the  defendant  would  be  entitled  to  snoceed. 
It  is  familiar  law  that  pnoi  of  the  description  in 
TSwglish  of  an  invention  in  a  book  published  in 
this  country  is  fatal  to  the  validity  of  a  subse- 
qn^t  patent  for  the  same  invention.  In  such  a 
case  no  evidence  is  necessary  to  show  that  the 
book  was  in  fact  read  or  referred  to.  Proof  that 
it  had  not  been  sold  or  circulated  might  no  doubt 
be  given,  and,  if  anch  proof  were  given,  the  publi- 
cid;ion  would  not  be  fatal  to  the  patent.  This  was 
pointed  out  by  Jessel,  M.B.  in  Plimpton  v. 
MtUeolmBon  (34  L.  T.  Kep.  N.  S.  340  ;  3  Ch.  Div. 
531).  The  same  rule  is  applicable  to  the  proof  of 
a  publication  (by  enrolment  in  the  Patent  Office) 
of  an  earlier  tipecifieation  of  the  same  invention. 
Although  in  this  case  there  are  not  manjjr  copies 
published,  but  only  one  cofiy,  still  proof  is  never 
required  that  the  specification  has  men  actually 
sem  by  the  public.  No  doobt  specifications  of 
patents  are  open  to  the  observation  that  they 
stand  on  peculiar  grounds ;  and  that  the  second 
of  two  patents  for  the  same  invention  must  be 
bad  in  point  of  law.  But  the  cases  of  Paiieraon 
V.  Qathght  and  Cchs  Compcmy  (38  L.  T.  Bep.  N.  S. 
303  ;  3  App.  Cas.  244)  j  thsleu  v.  MoUen  (2  L.  T. 
Kep.  N.  S.  464  ;  8  C.  B.  N.  S.  666) ;  Buth  v.  Fox 
(28  L.  T.  Rep.  0.  S.  240  ;  6  H.  of  L.  Cae.  707) ;  and 
BetU  V.  JfenztM  (7  L.  T.  Rep.  N.  S.  Ill ;  10  H. 
of  li.  Cas.  117),  not  to  mention  otbers,  show  that 
what  is  material  in  these  caseg  is  to  consider 
what  was  disclosed  to  the  public  in  the  earlier 
specification.  In  order  to  snow  that  a  patentee 
is  ]U)t  the  true  and  first  inventor  of  bis  patented 
inrsnticoi  it  is  not  necessary  to  show  that  he 
learnt  it  from  a  prior  pnblicatioa  existing  in  this 
OGontTy.  It  is  snflBcient  to  show  that  the  inven- 
ti<«i  was  so  described  in  some  book  or  docnment 
pablished  in  this  country  as  that  some  English 
people  may  be  fairly  supposed  to  have  known  of 
It.  This  is  the  result  of  Souaehill  Company  v. 
NeiUon  (1  "Webst.  P.  0.  718,  n.) ;  Stead  v.  WUliamt 
(7  Man.  A  Gr.  818);  and  Lang  v.  Quhome  (31 
Beav.  133).  Plimpt<m  t.  Malcolmson  {ubi  «up.) 
and  FUmpton  v.  BpiUer  (37  L.  T.  Rep. 
X.  S.  56;  6  Ch.  Div.  412)  are  not  opposed 
to  this  view  of  the  law,  for  in  those  cases 
there  was  evidence  which  satisfied  the  court 
that  the  one  copy  in  this  countTy  relied  on  as  a 
prior  publication  nad  not,  in  fact,  been  laid  before 
the  public,  and  was  not  known  to  exist.  It  is 
necesaary  next  to  consider  the  effect,  if  any,  of 
these  spedfications  being  in  German  and  not  in 
English.  The  fact  that  Cbrman  is  naderstood  by 
many  people  in  this  county,  and  that  persons  who 
can  read  and  translate  German  can  easily  be 
found  by  those  who  want  their  assistance,  must,  I 
think,  be  treated  as  common  knowledge  and  be 
judicially  noticed,  idthongh  not  stated  in  the 
special  case.  There  are  very  few  reported  cases 
luting  to  the  anticipation  of  a  patent  by  the 
existence  in  this  country  of  a  description  of  the 
invention  in  a  foreign  language.  In  SewtieUmp'* 
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Paimt  (1  Wehet.  Pat.  Gas.  553)  the  Privy  Gonncil 
confirmed  a  patent,  notwithstanding  the  existence 
in  the  British  llfuseum  of  a  French  book  contain- 
ing a  desoription  of  the  invention.  The  confirma- 
tion was  made  under  theprovisions  of  5  &  6  Will.  4, 
o.  83,  fl.  2.  This  statute  was  framed  for  the 
relief  of  bond  fide  inventors  whose  patents  were 
liable  to  be  defeated  by  prior  pubHcations  un- 
known to  them,  and  the  statute  authorised  the 
confirmation  of  such  a  patent  if  the  invention  had 
not  been  pnbUoly  used  in  this  oountrv  before  the 
date  of  the  patent.  The  fact  that  Henrteloup's 
patent  requiim  confirmation  goes  far  to  show 
that  it  would  have  been  invalid,  unless  confirmed 
by  the  statute  in  question.  Regarded  from  this 
point  of  view,  Heurtelotm's  Pcdmt,  as  far  as  it 
goes,  is  in  favour  of  the  defendant  rather  than  of 
the  plaintifE.  Lang  v.  QiMbome  (ufri  lup.)  con- 
tains an  emphatic  expression  of  opinion  hj  Lord 
Bomilly  to  the  effect  that  there  is  no  distinction 
between  a  publication  in  this  country  of  a  descrip- 
tion'in  the  French  language  and  a  description  in 
English.  Some  remarks  by  Lords  Brougham 
and  Campbell  (1  Webst.  Pat.  Cas.,  p.  718,  n.,  733) 
have  been  relted  upon  as  inconsistent  vrith  Lord 
Romilly's  view,  but  I  do  not  so  understand  them. 
They  merely  go  to  show  that  a  foreign  publication 
not  known  in  England  will  not  invalidate  a 

S>tent.  In  the  VwUed  Tdaohune  Oomp<my  y. 
arriton,  Cobb,  WaUeer,  and  Vo.  (46  L.  T.  Bep. 
N.  S.  620;  21  Ch.Div.  720)  a  German  publication 
in  the  Patent  Office  and  Library  of  Civil  Engi- 
neers, accompanied  by  drawings  which  were 
proved  to  have  been  seen  and  understood  by  one 
person,  was  held  to  be  so  published  here  as  to  he 
part  of  the  public  knowledge  on  the  subject  to 
which  it  related.  On  the  other  hand,  in  Otto  v. 
BiMl  (54  L.  T.  Bep.  N.  S.  157;  31  Ch.  Div.  243),  a 
French  book  in  an  inner  room  in  the  British 
Museum,  but  referred  to  in  the  catalogue  in  the 
public  reading-room,  was  held  not  to  he  part  of 
the  public  stock  of  common  knowledge.  In  that 
case  I  understand  the  learned  judge  to  have  come 
to  the  conclusbn  that  the  book  was  not  in  fact 
accessible  to  the  pablic,  and  that  no  one  really 
had  seen  it.  If  he  was  correct  in  coming  to  that 
conolnsion  the  case  presents  no  difficulty.  In 
Otto  T.  BUtA  the  place  where  the  French  book  was 
kept  was  not  where  the  public  oonld  easily  find  it. 
In  the  case  before  ns  tne  German  specifications 
were  in  the  very  place  where  everyone  in  search 
of  them,  or  in  search  of  information  on  the  subject 
to  which  they  related,  would  expect  to  find  them, 
and  to  whicn  he  would  go  for  information.  It 
may  well  be  that  some  person  in  this  country  may 
have  seen  these  specifications  and  have  obtained 
information  from  them  which  he  is  entitled  to 
use ;  and  in  my  opinion  it  woold  not  be  right  to 
assume  that  there  is  no  such  person.  No  doubt 
the  difference  in  the  times  during  which  the 
specifications  were  open  to  the  public  makes  a 
difference  in  the  probabUitv  of  luiowledge  being 
actually  gained  from  them ;  out  six  weeks  are  quite 
long  enough  to  en^le  people  on  the  look-out  for 
information  to  acquire  it,  especially  when  they 
are  told,  as  they  were  W  the  lists  published  in  the 
Journal,  that  the  specifications  were  in  the  Patent 
Office  and  could  be  seen  thffl>e.  I  attach  but  little 
importance  to  the  fact  that  the  German  specifica- 
tions were  not  in  the  Patent  Office  at  the  time 
when  the  lists  in  the  Journal  were  published-— 
the  specifications  arrived  ahoftly  afterwexds. 
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The  oonclnsicm  at  wbich  I  bare  arriTed,  and  which 
in  my  judgment  is  most  in  accordance  with  the 
anthonties  and  with  the  principles  wbich  under- 
lie them,  may  be  thus  expressed :  Primd/aeie,  a 
patentee  is  not  the  6rat  inventor  of  his  patented 
mrention  if  it  be  proTed  that  before  the  date  of 
his  patent  an  mtcUi^Ue  description  of  his  inven- 
tion, either  in  Enf^iah  at  in  any  other  hmgnage 
oommtmlT  Imown  in  this  conntrr,  was  knimn  to 
exist  in  uiis  coontryf  either  in  toe  Patent  Office 
or  in  any  other  library  to  whi'jb  the  pablio  are 
'  admitted,  and  to  which  persona  in  searcn  of  infor- 
mation on  the  subject  to  which  the  patent  relates 
would  naturally  go  for  informatioi.  But  if,  as  in 
Fiimpiott  V.  MaleolnMon,  Plimpton  t.  SfOHer,  and 
Otto  V.  8ted,  it  be  proved  that  the  foreign  publi- 
cation, althoagh  in  a  public  library,  was  not  in 
fact  known  bo  oe  there,  the  unknown  existence  of 
the  publication  in  this  country  is  not  fatal  to. the 
patent.  The  plaiutiffii  cannot  prove  what  under 
the  admitted  circumstances  they  must  prove  in 
order  to  sustain  their  ^tent.  The  decision  a{K 
pealed  from  was  therefore  right,  and  the  ajqieal 
must  be  diamissed. 

LoPKB,  LJ.-— I  have  arrived  at  the  same  <S(mclar 
maa  as  the  rest  tA  the  oonrt,  bub  not  bjr  the  same 
process  of  reasoning.  I  think  the  existence  of 
these  German  speci&ations  in  the  library  of  the 
latent  Office,  where  they  were  unreserredly 
accessible  to  everyone,  was  in  itself  conclasive 
evidence  of  a  prior  publication.  This  special 
case  has  been  stated  by  consent  in  order  to 
obtain,  as  a  question  of  law,  the  opinion  of  the 
court  whether,  in  the  circumstances  stated,  there 
has  or  has  not  been  a  prior  publication  in  this 
oountry  of  the  plaintiff's  patent.  The  prior 
publications  relied  on  by  the  defendant  are  the 
German  specifications  mentioned  in  the  special 
ease.  The  special  case  finds  that  before  the  date 
of  the  plaintiffs'  patent  there  were  on  the  shelves 
of  the  library  st  the  Patent  Office  two  copies  of 
two  German  specifications  each  whic^  wi^ 
the  drawings  annexed  contained  a  deaoription  of 
the  plaintms'  patent.  This  is 'admitted.  These 
specifications  had  been  in  the  Patent  Office  for 
some  time,  but  in  my  opinion  proof  of  this  is 
unnecessary.  The  Patent  Office  is  opm  to  the 
pnblic,  and  anjr  one  of  the  public  might  have  seen 
these  specifications ;  whether  they  were  proved  to 
have  done  so  or  not,  in  my  opinion,  is  immaterial. 
The  patentee  must  be  the  first  andtme  inventor; 
if  the  invention  has  previously  to  the  date  of  the 
plaintiffs*  patent  been  communicated  to  the 
public,  the  patent  is  void.  The  patentee  is  not, 
then,  the  first  and  true  inventor  if  his  discovery 
has  already  been  communicated  to  the  public ;  he 
then  adds  nothing  to  the  stock  of  human  know- 
ledge; he  ^ves  nothing  to  the  public;  what  he 
purports  to  give  they  possessed  before.  Apply 
this  to  the  present  case.  Can  the  plaintifb  be  said 
to  have  increased  the  stock  of  human  knowled^ 
to  have  given  the  pnblic  any  information  which 
they  did  not  previously  possess,  if  at  the  time  of 
filing  their  specification  there  existed  in  the 
library  of  the  Patent  Office,  unreservedly  open  to 
the  public,  specifications  describing  in  id^tical 
terms  the  same  invention  P  The  public  were  then 
possessed  of  the  information  contained  in  the 
plaintiffs'  patent,  it  was  on  the  shelves  of  their 
pnblic  library — a  library  in  the  Patent  Office,  the 
place  of  all  others  devoted  to  information  relat- 
ing to  inventions;  the  place  to  wbich  anyone 
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wanting  information  oo  anch  subjects  woald 
resorts  Why  shonld  the  |nLblio  be  prednded 
from  the  right  of  using  tbe  information  of  wlnck 
they  were  then  in  posseaaion  P  I  think  directly 
the  German  specifications  were  deposited  in  ite 
library  of  the  Patent  Office  amd  bermme  mt- 
reservedly  accessible  to  the  pnUic,  there  wm  » 
complete  publication  of  the  inTCn^on  in  tfaii 
country*  and  it  beoama  tiie  property  of  thepnUieL 
If  this  case  had  been  tried  at  Nin  Prina  and  tha 
defendant  had  givfsn  eridence  of  the  deposit  of 
these  German  spectficationa  in  the  library  ai  tbe 
Patent  Office  in  tbe  way  mentioned  in  this  e— e,  I 
think  the  judge  should  have  at  once  told  tbe  juwj 
that  tbe  evidence  of  fnior  peblication,  if  thiry 
believed  it,  was  conclusive,  and  they  must  find 
accordingly.  In  my  opinion,  tbe  depositing  tbe 
specifications  in  the  library  of  the  Patent  Office 
in  the  way  described  was  itself  a  publication  of 
the  invention  contained  in  them,  and  I  thLok  that 
the  invention  was  then  dedicated  to  and  became 
the  property  of  tbe  public.  Lang  v.  Qxtitomm  (6 
I*.  T.  Bep.  N.  S.  771 ;  31  Beav.  133)  is  a  strooK 
antborit^  in  snppcni  of  the  oonclusioQ  at  whicdi  I 
bavearnved.  LordBomilly  theresays:  "lam  o£ 
(minion,  however,  that  a  publication  takea  pUee 
when  the  inventOT  of  any  new  diecorery  makes  a 
written  description  of  it  and  puts  it  in  a  book  uid 
sends  it  to  a  bookseller  to  be  published  in  Uiis 
country.  I  am  of  opinion  that  it  is  not  at  all 
necessary  to  establisn  the  fact  that  one  volnma 
of  that  book  has  been  sold;  for  I  think,  so  soon  as 
an  inventor  informs  the  public  of  what  an  inven- 
tion consists  and  prints  it  in  a  book  which  he 
sends  to  a  publisher  to  sell,  from  the  moment  tbe 
book  is  exposed  to  sale  in  the  bookseller's  shop, 
there  becomes  in  point  of  law  a  complete  publica- 
tion of  the  invention."  The  existence  of  these 
German  specifications  in  the  library  of  the 
Patent  Office,  nnresoredly  accessible  to  the 
imblio,  ia  surely  more  cogent  evidence  of  imblice> 
tion  than  the  exposure  Ixx  sale  in  a  bookseHei's 
Bhm^  which  Lord.Bomilljy  seems  to  have  thous^ 
BttfBcient.  Nor  do  I  think  the  judgment  <d  Sir 
George  Jessel,  M.B.  iu  Plimpton  v.  Wdoc^mtom 
(u&t  mp.)  is  inconsistent  with  the  view  I  entertain. 
In  his  judgment  he  says :  "  It  does  af^war  to  me, 
sitting  as  a  jnry,  that  I  should  be  wanting  in 
common  sense  if  I  came  to  the  conclusion  that 
the  existence  of  this  book  on  the  shelf  in  a  private 
room  in  tbe  Patent  Lilnwy — ^private  in  the  sense 
of  not  being  accessible  to  the  public,  though 

Sublic  in  tbe  sense  that  if  anybody  had  byacci- 
ent  known  of  it  he  could  have  sent  for  the  book — 
would  be  such  a  publication  as  to  deprive  the 
man  who  first  made  it  known  to  the  world  of 
that  merit  .  .  .  which  consists  in  mjJfing 
known  a  useful  invention  to  the  pnblic."  I  am 
inclined  to  think,  if  the  bot^  in  question  had  been 
deposited  in  the  library  of  the  Fatmt  Offioe  in  the 
same  open  and  nnreseared  way  as  these  Gemnan 
specifications  were,  that  Sir  George  Jessel  wonld 
bAve  held  their  presence  in  the  libraiy  of  the 
Patent  Office  conclusive  evidence  of  pnuioatioD. 
In  Plimpton  V.  SpiUer  (ubi  mp.)  James,  LJ.  says: 
"  It  is  not  necessary  for  us  to  lay  down  any  new 
canon  or  mle  as  to  what  constitutes  and  what 
does  not  constitute  publication — as  to  how  far  a 
book  in  a  public  library  may  or  may  not  be  a 
publication — but  I  agree  with  the  conclusion  the 
Master  of  tbe  Bolls  has  arrived  at  in  this  case, 
that,  as  a  m^ter  of  fact,  it  is  impessible  te  aay 
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thftt  this  American  book  never  was  in  the  library 
in  any  sense  in  which  it  could  be  constrned  to  be 
aocessible  to  the  pablio."  "  It  appears  to  me  that 
the  evidence  is  too  slight  to  warrant  any  inference 
whatever  that  between  the  2(Hih  Joly  and  the  25th 
Anffnst  1865  that  book,  which  was  sent  over 
from  America  to  this  country,  was  ever  in  such  a 
position  as  to  be  practically  speaking  accessible  to 
any  part  of  the  pnbUo."  The  above  case  is  tber^ 
fore  veiT  different  from  that  with  which  the  court 
is  now  dealing.  The  book  was  not  accessible  to 
the  pablic,  and  could  not  be  said  to  have  become 
part  of  the  pnbUc  stock  of  information.  In 
United  Tel^mone  Company  v.  Sarriaon,  Com, 
Walker,  and  Co.  (vH  indroumstances  some- 
what similar  to  those  m  this  oaen,  Fry,  Ii.J.  held 
there  had  been  a  prior  publication.  There  was, 
however,  evidence  m  that  case  that  a  Br.  ICnir^ 
head  had  consulted  the  Zeitschrift.  In  Otto  r. 
Sted  {vbi  n^.)  Pearson,  J.  held  there  had  heen  no 
prior  publication ;  but  there  the  book  in  question 
was  in  the  inner  room  of  the  British  Museum,  and 
ooold  only  be  obtained  by  one  of  two  means,  either 
by  some  person  knowing  of  the  hwAn  and  writing 
the  name  of  the  book  on  a  piece  of  paper,  and 
reqneeting  that  the  book  might  be  famished  to 
him,  or  going  to  the  superintendent  and  obtain- 
ing information  from  him  which  might  lead  to 
the  discovery  of  the  book.  In  these  ciroom- 
■taooee  the  book  could  not  be  said  to  be  openly 
and  unreservedly  accessible  to  the  public.  Otto  t. 
BUtA  is  therefore  distingoishable  from  the  present 
case.  I  find  nothing  in  any  of  these  cases 
<m|>08od  to  ttie  riew  that  these  specifications, 
iraen  dqNwited  in  the  library  of  the  Patent  Office 
ia  snch  a  way  as  to  become  unreservedly  aooee- 
nhle  to  the  publit^  must  be  taken  to  be  oommoni- 
cated  to  tbepublic,  and  to  become  part  of  their 
property.  They  are  deposited  in  a  place  devoted 
to  the  subjects  with  which  they  deal,  they  are 
l^aced  within  the  reach  of  every  member  oi  the 
pnblic  who  desires  to  consult  them.  I  am  at  a 
toss  to  imderstand  how  a  patentee  can  be  said  to 
add  anything  to  the  common  stock  of  public 
loLOwleage  ^en  the  public  at  the  date  of  his 
letters  patent  have  in  their  public  librarv,  acces- 
idble  to  everyone,  a  detailed  description  of  that  for 
which  he  is  seeking  a  monopoly.  If  a  previous 
complete  specification  for  the  same  invention  ia 
nrored  to  have  been  enrolled  in  the  Patent  Office^ 
uat  in  itself,  without  an/  proof  that  anyone  has 
ever  seen  or  heard  of  it,  is  conclasiTe  evidence  of 
prior  pubtication — I  presume  on  the  groond  that 
a  document  deecribing  the  invention  has  been 
filed  in  the  Patent  Office,  a  doonment  accessible 
to  all,  and  therefore  the  public  could  not  be  pre- 
cluded from  using  information  which  they  alrmdy 
possessed.  In  Hindmarch  on  Intents  (Ist  eo. 
1846,  p.  38)  it  is  laid  down  that  "if  the  public 
once  becomes  possessed  of  an  invention  by  any 
meuis  whatever,  no  subsequent  patent  for  it 
can  be  granted  either  to  the  true  or  first 
inventor  himself  or  any  other  person,  for  the 
pubHc  eannot  be  deprived  of  the  right  to  use 
the  invention,  and  a  patentee  of  the  in^'mtion 
eould  not  give  any  consideration  to  the  pnblic 
ior  the  grant,  the  pnblic  possessing  every- 
thing he  conld  give."  This,  in  my  opinion, 
is  a  correct  sfcatnnent  tA  the  la;ir  and  applic- 
to  this  case.  I  do  not  attach  any  im- 
portance to  the  fact  that  the  speoificaUons  were 
m  tito  Qerman  languaga    I  agree  with  what 
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has  been  said  by  Lindley,  LJT.  (m  this  point.  The 
appeal  must  be  dismissed,  dwmt««J. 

Solicitors  for  the  appellants,  Orowtisrs  and 
Leicester. 

Sfdioitora  for  the  defendant,  Johmon,  Sarri- 
aon, and  Fotoell,  for  R.  and  B.  0.  Winder,  Bolton. 


HIGH  COURT  OF  JUSTICE. 

GHANCEBT  DIVISION. 
Friday,  Jan.  14. 
(Before  NoBTE,  J.) 

Attorset-Geiiibal  v.  The  Babey  Dock  akd 
Bailwat  Compahy.  (a) 

Ba{hffay$  Glauaes  Act  1845  (8  Yiat.  e.  20),  *. 
Divertion  of  road  autAoristfd  by  ^peeuA  Aet^ 
Danger— iTyuncUon. 

The  B.  BaUway  Oompany  had,  by  their  metal 
Aet,  power  to  divert  roada  and  make  the 
rubttitiUiony  ehovm  on  their  depotited  plant. 
The  plane  thowed,  ae  a  tuoetUtUe  for  a 
road  paeavng  aJong  the  side  of  a  mountain 
on  which  port  of  the  line  was  to  be  eon- 
etruded,  a  curved  road  a5ot>«  the  old  arte  to 
be  cut  out  of  the  mountain  side.  The  railway 
company  had  taken  postesnon  of  the  oldroadand 
made  an  embankment  vpon  it,  upon  which  they 
had  laid  a  portion  of  theh^  line,  which  was  in 
use  for  ballast  trains,  nsed  in  the  construction  qf 
the  Une,  but  not  open  to  Ae  puMie.  They  had 
made  the  new  road,  but  U  woe  made  dangerou* 
m  winter  weaOier  by  the  conjoint  faiUiny  vpm 
Ucsf  stones  from  ihe  steep  slope  ofihevtowdain 
above  it.  This  was  an  action  by  the  Attorney- 
General  on  <Ae  ii^farmation  of  the  local  board  for 
the  district  daimUng  an  injunction  to  restrain 
the  raUieay  company  from  using  the  old  road 
until  they  had  caused  a  sufficient  road  to  be  made 
in  its  stead. 

Held,  that  eeet.  58  of  the  RaUway  Clauses  Aet  1845 
applied  notwithstanding  the  fact  that  the  taking 
qf  the  old  road  and  tvhstitution  of  the  new  were 
authortsed  by  the  company's  special  Act,  and 
titat  the  injwietion  must  be  granted.   On  the 
eompany'a  tmdertaking  forthwith  to  lower  the 
incUnation  of  the  elope  of  the  mountain  above  the 
road  so  aa  to  make  Ms  road  safe,  the  ityundum 
was  ewepended. 
The  defendant  company  were  empowered  by  their 
Act — the  Barry  Dockand  Railways  Act  1884,  with 
which  the  Railway  Claoaes  Coofiolidation  Act 
1845  was  incorporated — to  make  the  railways 
therein  mentitmed,  and  "  to  divert,  alter,  or  stop 
up  in  the  manner  shown  on  the  deposited  phum 
and  sections  taj  roads  shown  on  the  deposited 
plans,  as  intended  to  be  diverted,  altered,  or 

"''^Sto^depoeited  plans  and  sections  showed  that 
the  defendants  intended  to  atop  up  and  use  for  a 
distance  of  139  yards  or  thereabouts  a  portion  of 
a  parish  road  or  public  highway  called  the 
Llantwit-road,  in  the  parish  of  Llantwit  Fardi^, 
in  the  county  of  Glamoifian,  between  the  Salmon's 
Arms  Inn  and  a  brook  called  NantyduU ;  and 
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they  also  showed  a  proposed  newroadin  enbstitu- 
tmnfor  the  old  one,  marked  "  Road  Diversion." 

It  appeared  that  the  Llantwit-road,  part  of 
which  waa  to  be  used  for  the  railway,  passed  along 
the  foot  of  a  mountainons  slope,  and  that  the 
proposed  railway  line  crossed  the  road  twice. 

The  substituted  road  was  intended  to  pass 
higher  np  the  mountain  slope  above  the  railway, 
keeping  always  on  the  same  side  of  it. 

The  defendant  company  had  taken  possession 
of  the  road,  and  constructed  a  line  upon  it,  over 
which  their  ballast  trains  for  the  construction, 
of  the  remainder  of  the  line  were  constantly 
rnnning. 

Th^  had  made  a  new  load  at  shown  on  their 
plans,  and  bad  opened  it  for  traffic,  in  the  mcmth 
of  Sept.  1886,  before  they  took  possessicm  of  the 
old  road ;  but  it  appeared  from  the  evidence  that 
the  substituted  road  was  made  dangerous  to 
passengers  by  the  constant  falling  upon  it  of 
stones  from  the  steep  slope  of  the  mountain 
above  it. 

This  was  an  action  bronght  by  the  Attorney- 
General  by  the  relation  of  the  Pontypridd  District 
Highway  Board,  the  duly  constituted  highway 
authority  for  the  district  in  which  the  parish 
of  Llantwit  was  situated,  for  an  injnnction  to 
restrain  the  defendant  company  from  using  or 
interfering  with  the  part  of  the  Xlantwit-road  in 

rstion,  "  or  the  commnnication  thrawwith,  or 
traffic  thereon,  until  the  defendants  shall  have 
caused  to  be  made  and  appropriated  for  the  use 
of  the  public  a  sufficient  road  as  safe  and  con- 
venient for  passengers  and  carri^es  as  the 
aforesaid  part  of  the  parish  road  was  before  the 
defendants  used  or  interfered  with  the  same,  or 
&s  near  thereto  as  may  be." 

The  plaintiffs  also  complained  that  the  new 
road  made  by  the  company  joined  the  old  road 
at  so  sharp  an  angle  as  to  be  dangerous,  and 
claimed  relief  in  respect  of  an  alleged  encroach- 
ment on  a  part  of  the  same  road  which  the  com- 
pany did  not  propose  to  take.  The  last- 
mentioned  claim  depended  wholly  on  the  evi- 
dence, and  does  not  call  for  a  report. 

Sect.  53  of  the  Railways  Clauses  Act  1845, 
upon  the  construction  of  which  the  arguments 
turned,  provides  as  follows : 

U,  in  the  exercdsa  of  the  powers  by  tiiis  or  the  speoial 
Act  granted,  it  be  foond  neoeuaryto  on>»,  ont  thnxuh, 
laiae,  sink,  or  nee  ai^  part  of  ajiy  road,  whefuer 
csrria^  rmd,  horse  road,  tram  road,  or  railway,  either 
public  or  private,  so  as  to  render  it  impasaable,  of 
dangeiona,  or  extraordinaEllyinconveiiientiopaBsenger*, 
or  carriages,  or  to  the  perBons  entitled  to  the  nsethwecrf, 
the  company  aball,  Iwfore  the  oommenoement  of  tjxj 
snoh  operations,  caiue  a  snfflcient  road  to  be  made 
instead  of  the  road  to  be  interfered  with,  and  shall,  at 
their  own  expense,  maintain  snch  rabstitnted  toad  in  a 
state  as  convenient  for  paasengere  u  the  road  so 
interfered  with,  or  as  nearly  so  as  may  be. 

Cozem-Hardy,  Q.G.  and  8.  B.  L.  Druce  for  the 
Pontypridd  Local  Board. — ^The  evidence  shows 
that  the  new  road  made  by  the  company  is 
dangerous,  and  they  have  admitted  it  to  be  so  by 
{dacmg  men  in  their  emplOT  to  warn  passengers 
when  stones  are  likely  to  f^.  The  Act  (s.  53)  is 
plain  that  they  are  not  to  use  the  old  road  in  a 
way  to  make  it  dangerous  until  they  have  made 
a  new  one.  It  cannot  be  a  sufficient  compliance 
with  the  Act  to  make  a  new  road  which  is  itself 
dangerous.  The  company  have  entirely  blocked 
up  the  old  road,  and  the  board's  only  remedy  is 


by  an  injnnction  to  restrain  their  using  the  old 
road.  The  new  road  joins  the  old  road  at  so 
sharp  a  cnrve  as  to  be  dangerous. 

Montague  CoohBon,  Q.C.  and  Kenyon  FarJcer  for 
the  railway  company. — The  Pontypridd  Local 
Board  bave  commenced  an  action  against  the 
company  for  penalties  nnder  the  &4th  section  of 
the  Railways  Clauses  Act  1845.  They  must  choose 
between  those  penalties  and  an  injanction — they 
cannot  ask  for  both.  [Nokth,  J. — The  plaintiiE 
here  is  the  Attomejr-General ;  he  has  nouiing  to 
do  with  the  {woalties.]  Sect.  53  only  applies  to 
a  temporary  interference  in  the  course  of  the 
oonatrtiction  of  the  works,  or  to  an  interference 
not  specially  authorised.  It  has  no  application 
to  a  case  where  the  special  Act  of  the  company,  as 
here,  gives  them  power  to  divert  the  road  and 
provide  a  sabstitnte : 

TanMr  v.  Th«  South  WaUg  SaiUcay  Company,  3S 
L.  T.  Bep.  0.  8.88;  5E.&B.618; 

AttoTMy-Otneral  v.  Ths  London  and  SmUhamftoiL 
Railway  Company,  9  Sim.  76. 

In  the  latter  case,  sect.  74  of  the  special  Act  was 
practically  the  same  as  sect.  53  of  the  Bailways 
Clauses  Act,  but  it  was  held  that  it  did  not  applj 
to  a  road  which  the  company  were  authoriaea  to 
interfere  wiUi  by  their  speciu  Act.  The  eridoice 
shows  that  any  danger  there  may  be  from  the 
falling  of  stones  is  temporary,  and  merely  the 
result  of  the  newness  of  the  cutting.  By  sect.  56 
the  company  has  twelve  months  in  which  to  com- 
plete the  new  road,  and  by  that  time  it  will  be 
perfectly  safe.  An  injunction  would  compel  as 
to  remove  the  whole  of  our  embankment  and 
railway,  while  the  inconvenience  to  the  public  of 
waiting  occasionally  before  th^  cross  this  par- 
ticular piece  of  tobA  is  very  slight. 

Cozem-Hardy,  Q.O.  in  reply. — Attorney- General 
V.  The  Widnes  Baihoay  Company  (30  L.  T.  Rep. 
N.  S.  449;  22  W.  R.  607}  and  Attorney-General 
V.  Great  Northern  SaiZtoay  Conwany  (15  L.  T. 
Rep.  O.  8.  362 ;  4  De  G.  &  S.  75)  are  distinct 
authorities  that  the  making  of  a  new  road  is  a 
condition  precedent  to  the  using  the  old  one,  and 
that  an  injnnction  will  be  granted  to  restrain 
the  use  of  tne  old  road  till  it  is  done.  As  to  con- 
venience, in  ^^/oradi/- General  v.  The  Great  NorUtem 
BaUway  {uhi  sup.)  the  injunction  was  granted 
after  the  nilway  was  open  for  public  traffic  The 
twelve  mtmths  given  hy  sect.  56  are  for  putting 
the  new  road  into  a  permanentlj  anbstantial  con- 
dition. That  section  has  notjlimg  to  do  with  the 
obligation  imposed  by  sect.  53. 

NoKTH,  3.,  after  deciding  that  the  company  had 
encroached  on  the  road,  and  granting  an  injono 
tion  to  reslanin  sndi  encroachments,  proceeded?— 
Then  as  regards  the  other  part  of  the  cas^  that 
turns  on  totally  different  considerationa.  Hie 
road  passed  in  a  curve  across  the  line  acroa 
which  the  new  railway  was  intended  to  be  madou 
If  the  road  had  not  been  diverted  it  would  have 
been  necessary  to  make  some  other  arrangement. 
I  do  not  know  whether  the  railway  was  made  on 
the  level  or  not,  but,  at  any  rate,  if  the  road  had 
not  been  diverted,  it  would  have  been  necessary 
to  put  up  two  bridges,  either  for  the  railway  to 
pass  over  the  road  or  for  the  road  to  pass  over 
the  railway.  Instead  of  doing  that,  they  contem- 
plated dome  what  seems  to  me  to  be  a  very 
reasonable  thing — ^namely,  diverting  the  road  in 
such  a  way  that,  instead  of  the  r^way  crpsaing 
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it  once  and  croesing  it  again,  the  road  should  be 
kept  on  one  side  of  the  railway  all  along. 
The  general  powers  of  the  Bulways  Glauses 
Act  contemplate  such  a  thing  as  that  being 
done.  In  this  oaae  the  special  powers  of  the 
company's  private  Act  contemplate  that  "The 
company  may  divert,  alter,  or  stop  op,  in  the 
manner  shown  on  the  deposited  plans  and  sections, 
way  road  shown  on  the  deposited  plan  as  intended 
to  be  diverted,  altered,  or  stopped  np."  The 
deposited  plan  does  seem  to  me  to  show  this 
diversion  qnite  sufficiently  for  that  purpose,  and 
to  show  the  line  in  which  the  intended  diversion 
was  to  be  made.  It  shows  that  at  one  end  there 
would  be  what  has  been  referred  to  as  a  sharp 
angle  with  the  existing  road,  and  the  complaint 
is  now  made  that  that  was  so  sharp  an  angle  as 
to  make  tiua  road  dangerous.  That  seems  to  be 
a  matter  that  I  have  no  ccmtrol  over.  I  have 
not  heard  any  evidence  about  it  becanse  it  seems 
to  me  that  that  deviation  was  indicated  by  the 
depoeited  plan,  and  was  sanctioned  by  their  special 
Act.  If  tnat  deviation  was  in  that  respect  incon- 
sistent with  sect.  53  of  the  Railways  Clanses  Act, 
that  does  not  do  any  harm  to  the  defendants, 
because  the  special  deviation  was  sanctioned, 
althonf^h  it  was  inconsistent  with  that  section. 
Bat  it  appears  to  me  that  the  special  Act  does  not, 
except  in  that  respect,  in  any  way  prevent  the 
53rd  section  of  the  Bail  ways  Claoses  Consolidation 
Ajct  applying  to  the  acts  done  by  this  company 
in  respect  of  this  road.  It  has  been  suggested 
that  that  section  only  applies  to  a  case  where 
there  is  a  temporary  diversion  of  the  road  as  dis- 
tinflTuished  from  a  complete  diversion;  but  the 
case  which  was  referred  to  as  throwing  light  on 
that  subject  seems  to  me  in  reality  not  to  touch 
that  point  at  all ;  and  looking  at  the  56th  section, 
following  the  53rd,  both  of  wnich  are  parts  of  the 
same  set  of  sections,  or  the  same  fasciculus  of 
aectioDS,  as  it  is  called  sometimes,  it  seems  to  me 
that  the  53rd  section  does  apply  to  the  diversion 
contemplated  in  this  case,  so  for  as  the  specif  Act 
does  not  apply,  although  the  diversion  when  once 
completed  is  intended  to  be  permanent  and  not 
temporary.  Then  the  question  is,  whether  the 
line  of  diversion  being  right,  the  diversion  is 
right  in  other  respects  in  accordance  with  sect.  53. 
It  seems  to  me  not  to  be  bo,  for  this  reason  :  the 
section  contemplates  that  the  old  road  hereto- 
fore existing  may  be  so  affected  that  the  public 
oi^ht  not  to  be  deprived  of  the  use  of  it,  or  onght 
not  to  be  by  what  has  been  done  prevented  from 
using  it.  Now,  what  is  considered  to  entitle  the 
pnblic  to  some  snbstitntion  or  diversion  is 
this :  "  If,  in  the  exercise  of  the  powers  of  the 
Act,  it  is  found  necessary  (that  is,  in  the  exercise 
of  the  powers  given  b^  the  Bail  ways  Glanses 
Act  or  by  the  special  Act)  to  cross,  cut 
throD£^  rais^  sink,  or  use  any  part  of  any 
road  so  as  to  render  it  impassable  for,  or 
dangerous,  or  extraordinarily  inconvenient  to 
passengersorcarriagea.orto  the  persons  entitled** 
to  use  it,  then  a  substituted  road  shall  be  made. 
It  seems  to  me  to  be  absurd  to  say  that  a  road 
can  only  be  used  so  as  to  render  it  dangerous 
after  a  sabstilnted  road  has  been  made,  if  in 
point  of  fact  the  new  road  when  so  substituted 
mi^t  be  left  as  dangerous  as  the  old  road ;  it 
-seemB  fo  me  to  follow  Irom  the  language  used  in 
that  68fd  section,  that  the  road  to  be  snbstitnted 
■tam^  at>Mj  ntte^not  be  a  dangBrons  mad.  I  pan 


over  the  other  words  of  the  section,  because  it  is 
not  necessary  further  to  press  the  point,  tor  it 
appears  to  me  that  there  is  ample  evidence 
to  show  that,  at  any  rate  at  certain  times  of 
the  year,  there  are  conditions  of  weather 
for  certain  periods,  at  any  rate,  during 
which  the  road  is  in  such  a  state  that  it  is 
dangerous  for  persons  to  use  it.  Under  these  cir- 
cumstances It  appears  to  me  that  the  sectim 
applies.  Then  the  question  is,  what  injunction 
can  be  granted  P  The  injunction  to  be  granted 
would  be  to  restrain  the  defendants  from  nsing 
the  old  road  without  providing  a  substitntM 
road  in  accordance  with  sect.  S3,  and  it  seems 
from  the  case  of  the  Attonm/'Oeneral  v.  The 
Oreat  Northern  RaiJnoMf  Company  (15  L.  T.  Bep. 
O.  S.  362 ;  4  Be  a.  &  8.  75)  that  an  injunction  of 
that  sort  would  have  the  efEect  of  preventing  the 
company  running  their  trains  over  the  line  of 
railway  the^  have  opened  across  the  site  of  the 
original  highway.  Therefore,  in  granting  an. 
injunction  1  do  not  restrain  the  defendants  in 
any  sense  from  allowing  their  embankments,  or 
their  rails,  or  whatever  may  be  upon  them,  to 
remain  where  they  are.  I  do  not  order  those  to  be 
removed,  but  I  must  restrain  the  defendants 
from  using  the  railway  upon  the  site  of  the  old 
road  until  they  have  substituted  a  proper  road 
under  sect.  53.  But  as  regards  that,  it  appears 
to  me  that  I  might  unnecessarily  intlict  a  hard- 
ship upon  the  company  by  granting  an  injunc- 
tion in  that  shape ;  and  if  the  company  accepted 
the  view  that  I  take,  that  they  are  bound  to  so 
alter  the  sides  of  the  road  as  to  prevent  their 
being  duigerous,  and  if  they  would  undertime 
to  do  HO,  I  would  not  stop  their  works  in  the 
meuitime  by  an  injunction  to  restrain  them  from 
the  use  of  the  road  while  they  are  making  the 
necessary  alterations.  That  is  a  matter  for  them 
to  consi^. 

The  case  was  ordered  to  be  mentioned  again. 
An  injunction  was  ultimately  granted  to  restrain 
the  draendantfl  from  "  using  the  railwav  made 
by  them  upon  the  site  of  part  of  the  parish  road  ** 
(describing  it)  "  until  the  defendants  shall  have 
caused  to  be  made  imd  appropriated  for  the  use 
of  the  public  a  sufficient  road  as  convenient  for 

Cengers  and  carriages  as  the  said  road  was  be- 
the  defendants  used  or  interfered  with  the 
same,  or  as  nearly  thereto  as  may  be."  But  it 
was  arranged  that  on  the  defendants  undertaking 
to  trim  the  slopes  above  the  road  diversion  in 
question  to  a  flatter  angle,  and  remove  all  stones 
widoh  gave  any  signs  of  being  loosened,  fuid  forth- 
with to  prosecute  an  appeal,  the  injunction  should 
be  suspended  till  after  the  hearing  of  the  appeal. 
The  appeal  was  afterwards  withdrawn. 
Solicitors :  J.  H.  Wrentmore,  for  &^ckett  and 
Sont,  Pontypridd  j  Douming  and  Mohnant  for 
Downing  and  Sandcock,  Cardiff. 
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(Before  Noeth,  J.) 

Be  Faith  Jackson;  Smith  v.  Sibthoepb.  (a) 

Mortgage — Conttruetion — Joint  tenancy  or  tenancy 
m  common — Joint  account  clau8e-~Pre8umqttion 
of  lato — EsBtrineic  evidence. 

Three  Bisters,  F.,  E.,  and  S.  Jackson,  being  entitled 
to  the  proceeds  of  the  reed  and  personal  eataie  of  a 
deceased  brother  as  tenants  in  common  in  e^fuoZ 
shares,  invested  the  proceeds  from  time  to  time  on 
mortgage.  All  ike  mortgages  were  taken  in  ihe 
names  of  aU  three  sitters,  and  contained  a  recital 
that  the  money  advanced  belonged  to  the  mort- 
gagees on  a  joint  account.  The  aitten  haoing  oU 
died,  the  gtiestion  vfoa  rowed  betwem  ikmr  estates 
whether  tAe  whole  of  the  martmiga  money  belonged 
to  the  svrvivor  8.  or  to  the  three  eatatea  in  equal 
shares.  The  point  was  brought  before  the  court 
ifpon  a  summons  to  vary  the  chief  clerk's  eertiji- 
cote  in  an  adion  for  administration  of  ihe  estate 
of  F.  Jackson.  It  was  proved  tJuU  the  three  ladies 
had  had  a  meeting  tnth  their  solidior,  at  which 
ihey^  had  diecuseed  cmd  given  instructions  for 
their  toUls  on  the  assumption  that  eadi  was 
entitled  to  orie-third  of  these  mortgage  moneys, 
OTtd  that  after  tlie  death  of  EUzabeih  her  surviving 
sisters  had  recognised  and  acted  won  her  fviU. 
On  the  other  hand,  a  solicitor  who  had  acted  for 
the  siaters  in  the  matter  of  one  of  the  later  niort- 
gages  proved  that  he  had  explained  to  them  ihe 
Meet  qf  the  joint  account  dause. 

Seld,  that  He  mere  insertion  of  the  joint  tteeount 
dauae  in  the  mortgagee  was  not  ait^etstU  to  aUer 
the  general  rule  ^  law  that  the  mortgagees  who 
were  entitled  to  the  money  advanced  in  equal 
ahares  were  entitled  to  the  mortgages  as  tenants 
in  common,  and  that  the  conduct  of  the  aisters  as 
to  their  wiUs  was  strong  evidence  of  intention  to 
take  as  tenants  in  common,  far  out/weighing  the 
t^ect  of  the  alleged  eaplanation  to  them  of  the 
joint  account  clause.  Certificate  varied  accord- 
ingly. 

Tee  testatrix  in  this  motion  wes  one  of  tbree 
aisters,  Sarah,  Faith,  and  Elizabeth  Jackson, 
maiden  ladies  of  advanced  age.  The  sisters  lived 
together,  having  some  property  of  their  own  of 
very  small  amonnt.  In  1865  th^  became  entitled, 
nnder  the  will  of  their  brother,  to  the  whole  of  his 
real  and  personal  estate,  as  tenants  in  common,  in 
eqnal  shares.  The  property  was  realised,  and  was 
invested  chiefly  in  mortgagee,  which  were  varied 
from  time  to  time.  In  the  investments  no  dis- 
tinction was  ever  made  between  the  moneys  of  the 
different  8isters,bat  all  the  mortgages  were  taken 
in  their  joint  names,  and  each  mortgage  oontained 
a  declaration  that  the  mortgage  money  belonged 
to  them  on  a  joint  acconnt  in  the  form  nsnally 
inserted  in  a  mortgage  to  trustees. 

It  was  proved  that  in  Oct.  1879  the  three 
sisters  had  an  interview  with  Mr.  Wileman,  the 
managing  clerk  of  their  solicitor,  at  which  they 
gave  directions  for  their  wills  on  the  assumption 
that  the  property  belonged  to  them  as  tenants  in 
common.  Elizabeth  died  in  July  1881,  and  her 
executors  proved  her  will.  The  solicitor  of  the 
executors,  who  also  acted  for  the  sarviving  sisters, 
had  an  interview  with  them,  at  whidi  the  amount 
of  Elizabeth's  property  was  discussed.  The  pro- 
bate and  legacy  dnty  was  calculated  on  the 
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assnmption  that  her  estate  comprised  a  share  inilie 

mortgages,  and  were  paid  by  the  surviving  sistenu 
On  the  other  hand,  there  was  evidence  that  the 
effect  of  the  joint  account  clause  had  been 
explained  to  them  in  1875  by  Kr.  Dashper, 
who  then  began  to  act  as  their  solicitor.  Fa^ 
made  her  will  in  Sept.  1882,  and  died  in  Dec 
1884.  Sarah  died  in  Aug.  1885.  An  action 
was  brought  by  the  execntora  of  Faith's  will 
against  the  donees  of  certain  charitable  l^;ac^ 
for  the  administration  of  Faith  Jackson's  estate^ 
The  chief  clerk's  certificate  had  ezclnded  oil 
share  in  the  mortgages  from  her  personal  estate^ 
aasnmmg  that  Satwi  was  entitlol  to  the  whole  aa 
surviving  joint  tenant.  This  was  a  gammons 
taken  out  by  certain  pecuniary  Ingateee  nndm- 
Faith  Jackson's  will,  having  liberty  to  attend  the 
proceedings,  to  vary  the  certificate  by  incladinjf 
m  her  personal  estate  a  share  of  the  mortgagee. 

The  plaintiffs  bein^^  executors  of  the  will  of 
Sarah,  the  Borviving  sister,  it  was  anaiuted  tliafe 
they  should  oppose  the  snmmous  on  behalf  of 
Sarah's  estate. 

Cozena-Hardg,  Q.C.  and  7.  W.  Bainaa  tor  the 
summons. — The  mortgages  in  this  case  contain 
the  usual  recital  that  the  money  belonged  to  the 
sisters,  the  mortgagees,  upon  a  joint  acconnt,  bofe 
that  clause  may  have  been  inserted  merely  for 
convenienre  in  dealing  with  the  mortgages.  The 
money  advanced  nndonbtedly  belonged  to  the 
sisters  as  tenants  in  common,  and  this  fact,  that 
the  root  of  the  property  was  held  in  common,  has 
been  held  to  make  sisters  who  had  purchased 
land  in  their  joint  names  tenants  in  common* 
although  they  had  contributed  the  purchase 
money  in  equal  shares,  and  so  would,  according  to 
the  general  rule,  have  been  joint  tenants : 

fio&tndon  V.  Preston,  81  L.  T.  Bm.  O.  S.  8S6: 
4  K.  A  J.  505. 

In  a  recent  case  {Be  Harmon  and  Uaibridge  ami 
BicJcmansworth  EaUwaiy  Company,  49  L.  T.  Ben. 
N.  S.  130;  24  Ch.  Div.  720)  Pearson,  J.  refused 
to  go  behind  a  recital  that  the  mortg^e  money 
belonged  to  certain  persons  on  a  joint  acooont; 
bat  in  that  case  a  question  was  raised  as  to  the 
trusts  on  which  the  mortgage  money  was  hbUU 
which  the  recital  was  expressly  intended  to 
exclude.  Here  there  is  no  question  of  any  tmst, 
and  the  decision  does  not  apply.  The  evidence 
shows  that  these  three  ladies  made  their  wills  at 
the  same  time,  and  in  consultation  with  thaw 
solicitor,  and  in  their  wills  dealt  with  the  jm^ 
perty  as  belonging  to  them  in  thirds,  and  after 
the  death  of  Erizabetb  her  executors  had  an  in- 
terview with  the  surviving  sisters  Faith  and 
Sarah,  and,  with  their  consent,  proved  the  will 
as  including  one-third  of  these  mortgages.  There 
conld  not  be  stronger  evidence  of  the  intention  of 
the  parties. 

FarweU  for  the  charities. — ^The  whole  question 
is  one  of  intention,  and  the  court  may  look  at 
the  surrounding  circnmstuices : 

Bamson  v.  Barton,  8  L.  T.  Bep.  IS.  S.  614:  1  3.  AH, 

287. 

Higgins,  Q.C.  and  Dundas  Gardiner  for  the 

Elaintiffs. — The  plaintiffs  are  the  execntors  dt 
arah,  the  surviving  sister,  as  well  as  of  Futh^ 
and,  as  Sarah's  execntors,  arc  interested  in  making 
her  estate  as  large  as  possible.   We  admit  that  the 
court  may  look  at  the  drcnmstanoeB  ina«lHdi^ 
Digitized  by  VjOOQTc 
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Mease;  bat  the  question  iB,  whether  fuiyoirenm- 
atanees  at  the  tim^  or  tSterwurda, 
todnj^aoe  tin  predse  words  of  the  deeds  them- 
adns.  The  deeds  are  nomeroos,  and  wen 
eneated  at  different  fames,  bat  tMs  daose  is 
inserted  in  all  of  them,  and  the  eridence  is  clear 
a^  ca  one  oocaeion,  at  least,  Hr.  Dashper,  the 
anlicitor  who  was  then  aetiizig  iot  these  ladies, 
USij  ex^ined  the  clause  to  them,  and  they 
enressea  tfaemsetres  satisfied  with  it. 

KoKTH,  J. — This  is  a  case  in  wMch  three  ladies 
were  joint  tenuits  or  tenants  in  common  of  certain 
mortgages.  The  ladies  seem  to  have  been  -very 
<rid,  one  of  them  reached  her  ninetieth  year  vA 
my  rate,  and  there  is  no  reason  to  snppose  that 
H*e  others  differed  very  mnch  from  her  in  age. 
^Qiey  died  within  fonr  years  of  one  another.  They 
w>ere  naters  and  liTed  to^^her,  and  the  history 

tiMor  moperiT  is,  that  in  the  lifetime  of  their 
hraHier  they  had  each  eome  4001.  The  brother 
died  in  18^  and  nnder  his  will  these  tiaee  ladies 
heeame  entitled  to  the  whole  o(  his  property,  real 
and  pereoiul,  as  tenants  in  common.  Therefore, 
«n^|;iii^ly  it  is  elrar  that  their  proper^  was 
■verted  in  tiiem,  not  jointly,  bnt  in  common.  The 
real  estate  that  thev  got  under  the  will  was  in 
great  part  sold,  ana  from  time  to  time  moneys 
beJongmg  to  them  were  invested  in  Turioos  secnri- 
ties,  and  in  all  those  seenritiee,  beginning  from 
aoniewhere  abont  1874,  the  ioTestments  were 
made  by  them  in  the  names  of  the  three,  joat  as 
ibey  wonld  have  been  if  th^  had  been  trustees  of 
the  money  and  the  common  joint  account  clanse 
was  put  in.  A  reason  is  ^ven  for  the  inveet- 
menta  all  being  made  in  their  joint  names,  which 
is  «  very  reasoniible  one,  that  if  each  shara  had 
hen  kept  ■eparate  and  they  had  had  to  lode  tor 
ianataients  for  the  particnlar  soms  that  each 
rister  had  to  invest,  there  wonld  haro  been  a  good 
deal  xttore  difficnlly  in  finding  inTeetments,  and 
the  money  woald  not  have  oeen  producing  a 
mortgage  rate  of  interest.  That  is  a  very  pro- 
hahle  reason  for  the  investments  not  being  made 
sepsratelv.  Tt  is  clear  that  if  these  mortgages  had 
been  made  withoat  the  joint  account  clanse  being 
inserted  the  sisters  would  have  been  tenants  in 
common.  That  is  settled,  and  I  need  not  go  back 
upon  that.  Bat  the  joint  account  clause  ia  added, 
and  when  the  certificate  was  prepared  it  was  pre> 
pared  upon  the  footing  that  that  was  a  declaration 
Uiat  there  was  a  joint  tenancy  sufficient  to  negative 
the  tenancy  in  common  which  wonld  have  existed  if 
Unt  joint  aocoont  olaose  had  not  been  inserted. 
la  answer  to  that  varions  cironmstancee  are 
hraight  forward  which  are  said  to  show  cmicln- 
nvely  that  thne  ladies  are  tenants  in  commcm. 
The  tact  of  the  money  bdonging  to  them  sepa- 
ntely,  and  not  joint1]r,  I  harealready  referred  to, 
and  that  is  a  strong  ctrrumstance ;  so  also  is  the 
bet  that  the  mortgages  were  consolidated  mcurt- 
ftfS^,  so  to  speak,  which  was  the  coarse  adopted 
m  ail  the  investments.  It  is  clear  that  no  specific 
instmctions  were  given  when  these  mortgages 
were  prepared  as  to  the  form  which  they  should 
t^e,  and  on  the  first  occasion  on  which  a  mort- 
gage was  made  in  the  joint  names  the  gentleman 
who  acted  for  the  ladies  was  also  the  Bolicitor  for 
the  mortgagor,  and  it  would  obviously  facilitate 
dealing  with  the  mortgage  when  it  was  paid  off, 
it  there  was  a  joint  account  clause,  so  that  the 
vortg&goT  might  deal  with  the  survivors  or  snr- 
TiTor  ouy,  instead  of  dealing  with  the  represenBa- 


ttvee  <d  a  person  who  was  dead.  Eiom  that  tinu 
onwards  the  same  form  is  followed,  and  there  is 
Botfaing  to  remark  with  respect  to  any  of  these 
nbsequent  truuaetions  etncpt  with  respect  to 
what  took  place  on  the  oecasim  when  Ur.  Dash- 
per saw  these  ladies  ia  1875.  Passing  that  over 
for  the  moment  we  have  this;  that  the  mortgages 
are  taken  in  this  shape,  not  at  the  instance  of 
the  ladies  in  any  way,  or  of  their  adTisen, 
bat  apparently  because  it  was  the  most  convenient 
form  for  the  mortgagor.  In  ltf79  Mr.  Wileman 
saw  these  ladies  about  their  will,  and  I  have 
very  elear  and  distinct  evidence  from  him  as  to 
what  took  place  on  that  occasion.  It  appears 
that  they  con^dered  what  their  property  was ; 
the  property  of  each  was  considered,  and  each 
proceeded  to  mould  the  legacies  she  gave  wiUi 
reference  to  the  amount  oT  property  she  bad  at 
her  disposAl.  This  was  the  result  oi  a  common 
eonfmnce  at  which  all  three  siBtera  were  preseoit, 
and  at  which  all  of  them  pfoeeeded  to  dispose  of 
the  property  in  a  way  which  was  consistent  with, 
bnt  only  uonsistant  with,  their  being  tenants  in 
oomnon,  faeoaase  there  is  no  reason  to  eappose 
that  any  one  of  tiiem  at  that  time  cootemuated 
■ay  ri^t  to  the  other's  property ;  and  H  they 
were  joint  tenants  and  not  tenants  in  common 
the  lenacies  given  by  the  will  of  the  sister  who 
died  first  mast  have  failed  to  a  great  extent  at 
least,  though  probably  not  entirdy.  The  wills 
are  made  upon  that  noting,  and  I  may  mention, 
wlulst  I  am  referring  to  their  wills,  that  it  appears 
when  the  two  snrvivors  made  tbev  wills  aft^  the 
first  was  dead,  they  again  on  that  occasion  dealt 
with  their  pn^rty  upon  the  tooting  that  what 
Avy  oonUT  dispose  <n  by  thear  wills  was  tvo- 
tlurds,  and  not  Hm  entirety.  Now,  the  first  who 
^Ued  was  Elisabeth;  she  mod  in  1881,  and  Faith 
and  Sarah  were  then  sarviving.  In  oosaidering 
what  wab  to  be  dtme  upon  the  death  of  Elisabeth, 
the  representatives  of  the  executoxa — indeed,  I 
think  one  of  the  executors — saw  the  two  snrvivors, 
and  then  they  wmt  very  fnlly  and  carefnlly  into 
the  state  of  the  property.  It  was  calculated 
between  them  what  the  sliAre  of  the  dead  sister 
was,  and  also  what  the  shares  of  the  survivors 
were;  a  sketch  was  made  on  a  piece  of  paper 
which  has  been  preserved,  which  piece  of  paper 
the  evidence  shows  was  in  the  hands  of  Faith, 
one  of  the  sisters,  and  was  checked  by  her  as  the 
gentleman  who  was  going  through  the  accounts 
with  her  went  through  the  documents  to  ascer- 
twu  the  position  of  the  parties.  I  do  not  know 
whether  Faitb  was  the  most  vigorous  in  intellect 
or  not,  but  she,  at  Miy  rate,  was  the  one  to  whom 
the  others  left  the  ostensible  management  of  the 
property;  she^  according  to  the  evidence,  was  the 
best  aritiimeticianof  the  three.  At  any  rate,  she 
had  this  paper  in  her  hand.  The  paper  is  clear 
and  perfectly  intelligible,  and  it  is  a  very  good 
oonfirmation  of  the  evidence  of  Mr.  Wileman  as 
to  what  took  place  ac  the  time.  On  that  paper 
the  aggregate  property  of  the  three  is  gone  into. 
The  paper  is  headed  with  Elizabeth's  name, 
"Hiss  Blieabeth  Jadcson,"  showing  that  what 
they  were  doing  was  calculating  her  share.  It 
begins  by  saying,  "  One-third  <n  the  farnitnre, 
wearing  apparel,**  &c.,  so  much.  Then  comes  a 
list  of  money  out  on  mortgage,  making  a  total  of 
10,4631.;  then  one  part  is  taken  from  that, 
34831.  «t.  8d.;  then  b^ow  thatU.  added  lor 
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auma  is  the  amount-  at  which  the  residnarT 
account  passed  shortly  afterwards  as  to  Elizabeth  s 
estate  is  put  in  as  the  amount  due  on  mortgage. 
Then,  on  the  other  hand,  there  is  a  list  oi  tne 
lenusies  given  by  Elizabeth,  and  those  amount  to 
«^K)I.  wmch  is  very  near  to  34831.,  the  amount  of 
her  property,  and  that  tallies  exactW  with  the 
remark  which  is  said  by  Mr.  Wileman  to 
luve  been  made  and  repeated  on  that  occa- 
sion, about  the  nicen^s  of  the  calculation. 
The  legacies  given  by  Elizabeth  are  adjusted  to 
the  property  over  which  she  had  a  power  of 
disposaL  lliat  is  the  strongest  possible  evidence 
a^unst  Faith.  If  there  was  a  joint  tenancv,  she 
might  have  claimed  one  moiety  of  Elizabeth's 
estate;  bat  yet  here  she  is  acting  on  the  view 
that  she  is  amj  entitled  to  a  third,  and  I  should 
have  added  in&t  Faith  and  Sarah,  the  two  anr- 
Tivors,  acted  on  the  will  of  Elizabeth  and  paid 
the  debts,  charges,  and  costs,  and  so  on,  upon  the 
footing  that  it  was  a  good  disposition  of  her  one- 
third.  That  is  consistent  entirely  with,  but  only 
consistent  with,  its  being  the  common  intention 
of  the  parties  that  the  investments  made  by  them* 
although  there  was  a  joint  account  clause  in  the 
mortgages,  should  not  in  any  wav  alter  the 
tenancy  in  common,  which  clearly  was  the 
interest  the  parties  bad  before,  and  unless  that 
clause  altered  their  position.  JSow,  that  being 
Teiy  strong  evidence  indeed  as  against  Faith  at 
that  time,  it  aeems  to  me  to  be  a  very  strong 
piece  of  evidence  to  abow,  not  only  what  the 
position  of  Elizabeth  was  as  regards  her  cme 
share,  but  also  what  the  position  of  the  three 
sisters  was  with  respect  to  their  separate  shares ; 
and  I  cannot  come  to  the  conclusion  that  Eliza- 
beth's interest  was  a  tenancy  in  common  without 
necessarily  coming  to  the  conclusion  that  there 
was  a  tenancy  in  common  as  to  the  share  of  Faith 
and  Sarah  a\ao.  Then  it  is  said  that  there  is 
something  inconsistent  with  that — viz.,  what  took 
place  in  1875,  when  Mr.  Dasbper,  who  had  pre- 
pared one  of  the  mortgages  oy  following  the 
common  form,  saw  the  sisters  and  had  some 
conversation  with  them.  He  sa^s  in  his  affidavit 
that  this  being  the  first  case  m  which  he  had 
acted  he  followed  the  common  form,  but  he  con- 
sidered it  his  duty  to  explain  to  the  sisters  the 
effect  of  the  mca1^;age  takoi  in  the  joint  names, 
and  that  he  accordinffly  o^led  on  ftwm  and  told 
them  the  effect  would  he  that,  on  the  death  of 
one  of  them,  the  survivors  would  become  entitled 
to  the  amount  due  on  the  mortgage^  and  on  the 
death  of  any  two  of  them  the  survivor  would 
become  entitled,  and  that  they  expressed  them- 
selves satisfied  with  this  explanation.  Then  he 
says  that  his  reason  for  explaining  it  was,  that  it 
struck  him  as  peculiar  that  the  mortgages  pre- 
vionsly  taken  should  have  been  made  to  thorn 
as  joint  tenants,  knowing  as  he  did  Uiat  the 
money  advanced  was  not  trust  money.  Those 
words,  used  by  Mr.  Dasbper,  may  have  referred 
solely  to  the  legal  interest,  so  to  speak,  and  not 
the  beneficial  interest ;  and,  as  to  that,  it  woold 
be  qnite  correot  and  quite  consistent  with  tiha 
teoancy  in  common.  Bnt  he  was  speaking  some 
eleven  i^ears  after  the  event  took  place,  and  no 
doubt  his  recollection  is,  that  there  was  not  any 
distinction  made  between  a  legal  interest  and  a 
beneficial  interest,  ^en.  when  asked  about  it  in 
oroBS'«iamination,  he  explained  that  his  draft 
mortgage  foJ  lowed  the  common  form,  that  it  was 


executed  in  October,  and  that  it  was  not  until  thn 
following  January  that  he  went  and  saw  the  ladies 
and  took  the  documents  to  them.  Then*  when  he  is 
asked  what  passed  exactly,  he  says,  "  As  &r  as  I 
remember,  I  said,  '  I  have  brought  yon  Mr. 
MoE^nder's  mortgage  deeds.*  I  opened  she 
parcel  and  took  out  the  mortgage  deeds,  and 
told  them  what  amount  was  invested,  what 
properties  were  comprised  in  the  mortgage, 
the  rate  of  interest,  and  when  it  was  payable. 
I  then  said,  '  These  moneys  belong  to  you,'  and 
I  believe  I  then  read  the  joint  account  clause 
through  to  them,  and,  as  th^wera  apparently 
aged  Mid  infirm,  I  went  on  to  explain  to  Uiem  the 
^eot  of  the  olanse.  I  said,  '  The  money  is  ad- 
vanced on  a  joint  account,  so  that  on  tne  death 
of  one  it  will  go  to  the  survivors,  and  on  the 
de^  of  any  two  of  you  to  the  survivor.'  I  sud, 
'IsthatrightP'  and  I  believe  that  Faith  answered. 
'  Yes ;  that  is  right,'  and  the  other  sisters  |^ve 
their  assent.  I  think  one  of  the  sisters  said '  Yes,' 
and  the  other  nodded  assent.  Faith  was  chief 
spokeswoman  thronghont."  He  was  then  asked, 
"  Do  yon  think  the  ladies  being,  as  you  say, 
aged  and  infirm,  that  the  other  two  besides  Faiui 
understood?"  and  answOTed,  "I  should  think 
tiiey  did."  The  word  "  should "  is  interlined  in 
writing.  "TiU  Faith  Bpoke,  neither  of  them  said 
anything."  Althonghhedoe3notmentionit,Ibave 
no  doubt  he  did  tell  thrai  at  that  time  that  tlie 
draft  did  not  differ  from  the  other  mortsages,  but 
followed  the  same  form.  Nothing  was  done  upon 
that.  The  ladies  were  not  being  consulted  as  to 
what  should  be  done,  they  were  simply  asked 
whether  they  were  satisfied  with  what  had  been 
done,  and,  accepting  the  evidence  implicitly,  they 
said  they  were  satisfied  with  it,  it  being  the  eame 
as  the  other  mortKages.  That,  I  have  no  doubt, 
is  the  effect  of  tne  evidence.  It  seems  to  me 
that  although  it  is  evidence  worth  putting  forward, 
yet  it  goes  for  nothing  as  compared  with  the 
strong  evidence  of  what  passed  afterwards,  about 
which  there  can  be  no  dispute.  On  the  subae- 
ouent  occasion  they  were  regulating  the  unonnt 
tne^  gave  by  tfaeir  wills  according  to  the  amount 
which  they  had  to  dispose  of,  and  a  formal  state- 
ment  of  account  was  settled  between  them  afto* 
the  death  of  the  one  who  first  died,  and  they 
oonsiBtenth'  act  on  that  by  the  pajmrnt  of  debts, 
and  so  forth.  Under  those  oircnmstsnoes  itseems 
to  me  that  the  insertion  of  the  joint  acoonnt 
clause  is  wholly  insufficient  to  alter  what  would 
otherwise  have  been  the  effect  ol  the  mortgages 
standing  alone — vis.,  Uuit  the  three  ladies  would 
have  been  tenants  in  common  of  the  mortgage 
moneys.  That  is  the  view,  therefore,  I  must  now 
take.  The  certificate  must  be  varied  so  as  to  find 
that  one-third  of  the  mortgage  moneys  formed 
part  of  Faith  Jackson's  estate. 

Solicitors:  Watnw,  TOleard,  and  Fraemami 
QntnfiM  and  OraenMdl;  Patmrmnh  jSnon,  and 
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Thunday,  fM.  24. 
(Before  Korth,  J. 
Be  Haktixt  ;  Stmduax  v.  Dunstzb.  (a) 

Wilt~-C<nutnuti4m—SatahliMh  hi*  right—Effeet  <4 
order  for  aAmimttration. 

S.  hy  KU  will,  c^ter  giving  certain  legaeiee,  gaoe, 
devieed,  and  oejH&atkM  aU  ike  reitdue  <^  hU 
property,  bot\rwi  and  perwrnal,  in  the foUowing 
words:  "  J7niU>  *vxK  person  or  "persona  who  ehau, 
within  one  vearfrom  my  death,  eetahlith  hit,  her, 
or  their  right  or  title  thereto,  either  at  my  heir-at- 
law  or  as  my  next  of  kin,  according  io  the 
ttaitUet  for  the  dttfn'&ufton  of  the  personal 
eatate$  intettaiet,  and  in  defavU  thereof"  to 
certain  persons  therein  named.  The  testator 
died  on  the  27th  Dee.  1883.  On  the  17th  May 
1884  jtidgment  toot  given  in  an  administration 
adion,  brought  hy  one  of  ilie  named  legatees ;  an 
inquiry  wot  diretied  who  were  the  heir-at-law 
and  next  of  kin  of  the  lettator.  The  eertijicate  in 
anateer  to  this  inquiry  uta$  made  in  J uly  1885, 
andfound  tluU  A.  E.  V.  and  H.  M.  B.  were  the 
testator'*  neat  of  kin,  hvi,  in  anewerto  an  inquiry 
directed  by  a  jFtuiher  order,  that  they  had  not 
etiabliahed  their  dkumi  vrithin  a  year  from  the 
teataior'B  death.  It  appeared  thai  A.  E,  V.  and 
H.  M.  B.  had  not  tMmaAvee  made  any  claim 
within  the  ysar,  hut  a  pedigree  which  showed 
their  right  had  been  inad^  an  exhibit  to  an 
affidavit  filed  by  another  daimant  within  the 
year. 

Held,  that  establishimi  the  right  was  part  of  the 
description  in  the  wiU  of  the  person  to  take,  and 
that  A.  E.  V.  and  E.  Jf.  B.  could  not  be  said  to 
have  established  their  right  merely  because  there 
teas  evidoTiee  before  the  court  from  which  it  might 
have  been  inferred,  and  that  the  existence  of  an 
administration  action  was  not  equivalent  to  a 
compliance  with  the  condition. 

Tollner  v.  Marriott  (4  5m.  19)  distinguished. 

Leonard  Laweib  Haktlbt,  by  his  will  dated  the 
11th  July  1883,  appointed  Wm.  Hilliard  Dunster 
and  William  Blackmore  Young,  who  were  both 
solicitors,  executors,  and,  after  giving  legacies 
to  hia  two  execntors,  Dr.  Bagshawe,  and  his  man- 
servant, Alfred  Sherwood  Stedman,  continued : 

I  giro,  deriM,  and  buttaath  all  tiu  Tosidna  oi  mj 
propertT  wbatsoerer  ana  wberesoeret,  both  real  and 
persomu,  onto  sach  person  or  peraons  who  shall  within 
one  year  from  my  death  eatablish  hia,  her,  or  their 
right  or  title  thereto,  either  aa  my  heir-at-law  or  as  my 
next  (M[  kin,  aeowding  to  the  statute  for  the  diatribntion 
of  the  pareonal  setate  of  intestates,  and  in  defanlt 
thereof,  and  in  ease  of  mj  not  mating  any  other  dis- 
position of  my  said  residaary  estate  or  any  part  thereof 
oy  any  subsequent  will  or  oodioil  or  otherwise,  then  I 
five,  derise,  and  bequeath  all  the  residue  of  my 
propiBrtT  wbatsottver  wid  wherespeTsr,  both  real  and 
personal,  unto  and  to  be  equally  divided  between  uid 
amongst  the  seraral  persons  hereinbefore  named  and 
deaeruied  as  l^atees  under  this  my  will,  as  well  speoiBo 
•s  pecuniary. 

By  a  codicil,  dated  the  13th  Dec.  1883,  the 
testator  revoked  the  gift  in  his  will  of  a  share  of 
residue  to  Dr.  Bagshawe,  directed  that  hi") 
residiury  estate  ahowd  be  dlrided  between  the 
other  l^tees  luuned  in  his  will,  gave  some 
■dditioiial  Ic^cacieB,  and  in  all  other  respects 
confirmed  his  will. 

The  testator  died  on  the  27th  Dec.  1883,  and 
hia  will  was  proved  on  the  5th  April  1884. 

M  Bqiotea  bj  J.  B.'SsooKs,  Esq.,  BstrlalaHfrliaw. 


An  action  was  broaght  by  the  said  A.  S.  Sted- 
man against  the  executors  for  the  administration 
of  the  testator's  estate,  and  on  the  17tb  May  1834 
an  order  was  made  direoting  fehe  nanal  inqairies 
as  to  the  testator's  debts,  and  real  and  persmial 
estate,  and  who  were  his  heir-at>law  and  next  of 
kin.  On  the  20th  March  1885  an  order  was  made 
in  the  action,  directing  a  farther  inquiry  whether 
any  person  or  persons  did,  within  one  year  from 
the  testator's  death,  establish  his,  hear,  or  their 
ri{^t  or  title  to  the  taitator's  reeidnarr  real  and 
personal  estate,  either  as  the  testator  s  heir-st- 
law  or  hia  next  of  kin. 

By  the  chief  clerk's  certificate,  dated  the  Slat 
July  1885,  it  was  certified  that  Anne  Elizabeth 
Terstume,  widow,  and  Henry  Mill  Bunbury, 
both  of  whom  were  living,  were  the  testator's 
only  next  of  kin,  but  that  no  person  did,  within 
one  year  from  the  testator's  death,  establish  hia 
or  hsr  right  to  the  testator's  personal  estate  as 
next  of  kin. . 

This  was  a  summons  taktm  out  by  Mrs. 
Ventame  and  Mr.  Bunbury  to  vary  the  chief 
clerk's  certificate  by  stating  that  they  had  esCab- 
lisbed  their  right  within  the  year. 

It  appeared  that  the  time  fixed  by  advertise- 
ment in  the  action  for  claims  to  be  sent  in  was 
the  19th  July  1884,  but  the  time  for  filing  evidence 
in  snpport  was  afterwards  extended  to  the  24th 
Dec.  Iu84. 

In  a  pedigree  which  was  made  an  exhibit  to  an 
affidavit  fil^  in  the  action  on  the  21st  July  1884 
on  behalf  of  claimants  of  the  name  of  Collins, 
the  names  of  Mrs.  Yerstnme  and  Mr,  Bunbury 
appeared,  and  it  could  be  made  out  from  that 
pedigree  that  they  were  the  next  of  kin  if  certain 
other  persons  who  actually  died  before  the 
tesiator,  but  the  date  of  whose  deatjis  was  not 
stated,  were  out  of  the  vkj. 

A  further  pedigree  which  was  made  an  exhibit 
to  an  affidavit  filed  on  behalf  of  the  same  claim- 
ants on  the  23rd  Dee.  1884,  showed  that  Mrs. 
Yerdtume  and  Mr.  Bnnbary  were  the  actual 
next  of  kin. 

Mrs.  Verstume  and  Mr.  Bunbary  themselves 
had  no  notice  of  the  will  till  the  3rd  Feb.  1885, 
when  Dunater,  one  of  the  execntoni,  wrote  to 
them  and  told  them  of  their  claim. 

On  the  10th  Feb.  1885  they  entered  a  claim  in 
the  action,  and  on  the  4th  May  1885  obtained 
leave  to  produce  evidence  notwithstanding  the 
expiration  of  the  time  for  filing  evidence,  and  on 
the  25th  July  1885  they  appeared  to  the  action  on 
having  been  served  with  the  order  of  the  7th 
May  1884. 

CozensSardy,  Q.C.  and  Chadwyck  Healy  for 
the  snmmons. — Tbe  ceniBcate  shows  that  Mrs. 
Versturne  and  Mr.  Banbury  are  the  next  of  kiL. 
The  condition  that  they  should  establiBh  their 
claim  within  a  year  is  satisfied  by  the  commence- 
ment of  proceedings  for  that  purpose : 

Franco  v.  Alvaret,  3  Atk.  342.  346. 
There  the  testator,  by  a  codicil,  gave  money  and 
jewels  to  be  applied  in  payment  of  a  composition 
to  his  son's  creditors,  provided  that  they  should, 
within  four  months,  accept  tbe  same  and  dis- 
charge the  son.  A  bill  was  filed  within  four 
months  by  certain  creditors  on  behalf  of  all,  in 
which  Uiev  declared  their  assent  to  the  terms  of 
the  oodicil,  but  no  release  or  discharge  had  been 
given.  Lord  Hardmcl^g^^cJ^jiQ^g^^ 
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of  the  bill  by  the  creditors,  declaring  their  readi- 
ness to  accept  tbose  terms*  WBSiequiralent  to 
girii^  a  release,  and  that  the  condition  was 
fnlfilled.  Tollner  v.  Marriott  (4  Sim.  19)  is  an 
even  stronger  decision  in  our  favour.  There  the 
testator  gave  legaries  to  the  children  of  his 
sisters,  provided  they  should,  within  five  years, 
claim  the  same  by  writing  under  their  hands,  and 
the  Yice-Chancellor  held  thai  the  filing  of  a  bill 
to  which  none  of  such  children  were  parties  was 
a  sufficient  compliance  with  the  condition.  The 
commencement  of  the  proceedings  in  this  case  is 
therefore  enough.  Bat,  as  a  fact,  the  applicants' 
title  appeared  upon  the  evidence  which  was 
before  tne  court  within  the  time  limited.  The 
applicants  cannot  be  made  responsible  for  the 
delay,  however  necessary  and  proper,  of  the 
court  in  deciding  on  the  evidence.  Their  claim 
must  be  taken  to  have  been  established  as  soon 
•  as  the  eridence  necessary  to  establish  it  was 
before  the  court.  [Noetk,  J. — I  do  not  call  on 
.you  on  the  second  point,  Mr.  Rigby,  and  I  do 
.  not  think  Francis  v.  Alvarez  would  govern  this 
-case,  but  I  should  like  to  bear  what  you  have  to 
say  about  Tollner -v.  Marriott.'} 

Rigliy,  Q-C.  and  Maidlow  for  the  executors. — 
Tollner  v.  Marriott  {libi  sup.)  is  distinguishable. 
There  the  yice-Chancellor  decided  that  the 
making  a  claim  by  one  person  to  have  the  estate 
administered  is  equivalent  to  the  making  a  claim 
by  all.  Here  the  parties  are  required  to  establish 
their  claim,  which  differs  ioto  coslo  from 
making  it.  There  is  no  rule  that,  because  the 
court  has  undertaken  the  administration  of  an 
estate,  it  can  alter  the  construction  of  the  will, 
and  say  that  the  pwrsons  who  were  to  take  in  the 
alternative  which  has  happened  are  not  to  take, 
and  the  persons  who  wore  to  take  in  the  other 
alternative  are  to  take. 

Montague  Cook$on,  Q.C.  and  J.  B.  Dvne  for  the 
plaintiff. — In  Tollner  v.  Marriott  {ubi  sup.)  the 
persons  to  take  were  named.  The  court  only 
decided  that  the  claim  having  been  made  by  the 
filing  of  a  bill  did  sway  with  the  necessity  for 
making  it  in  a  Twrticnliu*  form.  Powell  v.  BawU 
(L.  Bep.  18  Eq.  243)  shows  that  the  ignorance  of 
a  legatee  of  a  ^  condition  that  the  legacy  must 
be  claimed  within  a  certain  time*  does  not  relieve 
him  from  the  necessity  of  performing  the  condi- 
tion. 

Cozem-Htvrdy,  Q.C.  in  reply. 

IfoBTH,  J. — think  the  chief  clerk's  certificate 
is  right.^  According  to  my  view,  the  testator, 
after  giving  certain  legacies,  gives  all  the  residue 
of  his  estate  to  persons  whom  he  describes  as 
"  such  person  or  persons  who  shall  within  one 
year  fronr  my  death  establish  his,  her,  or  their 
right  or  title  thereto,  either  as  my  heir-at-law, 
or  my  next  of  kin,  according  to  the  Statutes  of 
Distribution,"  and  in  default  to  certain  legatees. 
An  administration  summons  was  taken  out,  and 
an  incjuiry  ordered  whether  any  persons  bad  so 
established  their  claim  as  next  of  kin  within  the 

Sar.  In  answer  to  that  innniry  the  chief  clerk 
s  certified  that  no  person  aid  so  establish  his 
claim.  Mr.  Cozens-Hardy  now  raises  a  claim  to 
Tary  that  certificate  by  stating  that  his  clients, 
who  have  been  called  the  Bnnbnry  claimants, 
did  80  establish  their  claim.  It  is  admitted  that 
th^  are  the  next  of  kin,  and  the  onlv  question 
is,  w:faether  they  established  their  elami  m  time. 


[Gun.  DzT. 


I  think  they  did  not.  It  is  impossible  to  say  tbcy 
est^lished  their  claim,  when  in  fact  they  cud  not 
know  that  they  had  an^  claim  till  after  the  tima 

had  expired.   It  is  said  thetr  claim  was  esta- 
blished by  two  pedigrees  which  were  before  the 
court  within  the  time.  But  the  present  claimants 
did  not  carry  in  these  pedigrees ;  th^  were  carried 
in  by  other  clsimauts  for  the  purpose  t>f  esta- 
blishing a  totally  different  claim.  Moreover, 
on  the  face  of  the  first  pedigree  it  appeared  that 
there  were  other  persons  nearer  of  kin  to  the 
testator  than  the  Bunbury  claimants,  and  on 
the  second  it  did  not  appear  whether  the  Bunbuiy 
claimants  were  alive  or  not.   I  think,  therefore, 
the  argument  that  their   claim  was  in  fact 
established  breaks  down  altogether.  Bat  it  is 
said  that,  according  to  the  antfaorities,  it  was 
not  necessary  for  these  claimants  to  estaUidk 
their  claim.   It  seems  to  me  that  the  qaestion 
is  merely  one  of  fact  who  are  the  legatea.  Hie 
gift  is  to  such  persons  as  shall  establish  their 
claim.    I  cannot  leave  those  words  out,  they  are 
part  of  the  description,  and  to  give  the  property 
to  persons  wiu>  did  not  even  chum  it  within  tbie 
prescribed  time  seems  to  me  impossible.   Bat  it 
18  said,  and  this  is  the  only  difficulty  in  the 
case,  that  the  decisions  in  Franco  v.  Aharez 
and     ToUner    v.     Marriott     {ubi    sup.)  have 
established  a  rule  that  aU  conditions  as  to  claim 
are  satisfied  by  the  commencement  of  adminis- 
tration procecMlings.    I  need  not  dwell  upon 
Franco  v.  ^^rar«2  (ubi  sup,),  for  it  seems  to  me 
far  less  in  favour  of  the  applicants  than  ToUner 
V.  Marrintt  (uhi  sup.).   In  that  case  the  testatw 
^ve  to  each  of  the  sons  and  daughters  of  his 
sisters  Sar^  and  Elizabeth  who  shonld  be  living 
at  his  decease,  1001.,  to  be  mid  to  them  in  London 
or  remitted  to  them  in  Dublin,  provided  they 
should  claim  the  same  within  five  years  fnm  tlu 
day  of  his  decease,  by  a  writing  under  their  hand^ 
and  delivered  to  his  executors,  and  not  otherwise. 
None  of  the  children  of  the  testator's  two  sistera 
claimed  their  legacies  in  the  manner  directed  far 
the  will.  Within  five  years  of  the  testator's  death 
a  bill  was  filed  by  the  residuary  legatees  lor 
administration  of  the  testator's  estate,  to  which 
none  of  the  children  of  the  testator's  sisters  were 
parties.   The  Vice-Chancellor  held,  on  the  appli- 
cation of  the  personal  representatives  of  two  of 
such  children  who  had  survived  the  testator  and 
had  died  afterwards,  that,  as  a  bill  had  been  filed 
for  administration  within  the  five  years,  the 
levies  were  pa^yable,  thongh  the  legatees  had  not 
claimed  them  in  the  manner  prescribed  within 
that  time.   The  reasons  he  gives  are  as  follows : 
"  It  has  been  admitted  as  a  Act  that  there  was  a 
bill  filed  within  five  years  of  the  testator's  death 
for  the  purpose  of  administering  the  assets  of  ths 
testator.  In  the  case  of  Francis  t.  Alvarez,  where 
the  testator  directed  that  certain  benefits  should 
be  given  to  his  son's  creditors  provided  they  gave 
his  son  a  release  within  four  months,  a  bill  was 
filed  by  some  of  them  on  behalf  of  all  of  them  for 
the  purpose  of  having  the  benefits  intended  by 
the  will,  and  Lord  Hardwicke  held  that  there  was 
a  sufficient  compliance  with  the  condition.  It 
appears  to  me,  therefore  (that  "  therefore  "  seems 
a  very  long  step,  but  I  do  not  wish  to  throw  sny 
doubt  upon  the  correctness  of  the  decisioD  in 
Tollner  v.  Marriott),  that  it  must  he  considered 
according  to  the  authori^  in  t^at  case  that  a  bill 
filed  for  the  adminj^tgr^lgi^  oQ^^^^jte  and 
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the  payment  of  all  the  legacies  must  be  taken 
M  an  equivalent  to  a  demaad  hj  eaxsh  oi  the 
te^^ees  for  his  legacy."  It  is  plain,  that  the 
Vioe-Ohancelltnr  thought  that  in  that  case  the 
■euenca  of  the  thing  was  the  claim,  the  precise 
manner  oi  making  it  was  of  no  importance.  In 
this  vill  I  do  not  see  my  way  to  coostroinK  the 
testator's  gift  in  the  same  manner.  If  I  md,  I 
mnst  say  that  the  essence  of  the  thing  is  the 
heing  the  testator's  nest  of  kin,  and  the  establish- 
ment of  the  claim  comparatively  unimportant.  I 
•cuinot  say  that  consistently  wich  what  seems  to 
me  to  be  the  testator's  intention.  Again,  in  that 
case  there  was  a  general  decree  for  administra- 
tion, here  there  is  none;  the  parties  baring 
availed  themselves  of  the  new  procedure,  which 
«nables  the  conrb  to  decide  poiutH  aifecting  the 
trnsts  of  the  will  without  snch  general  adminis- 
tration. Besides  this,  it  appears  to  me  that 
Pearson,  J.  has  already  decided  the  point.  On 
the  20eh  March  18B5  he  made  an  order  for  an 
inquiry  whether  any  persons  bad  established  their 
•daom  to  be  next  of  kin  within  a  year  from  the 
teatator'a  death.  It  is  clear  that  the  present 
claimants  have  not  done  so,  unless  the  existence 
of  the  action  and  the  orders  already  made  dis- 
pensed with  the  necessity  for  such  establishment 
of  claims ;  but  if  that  necessity  had  been  di.spensed 
with,  there  wonld  have  been  no  reason  for  the 
inqairy.  On  all  these  grounds,  therefore,  1  think 
the  summons  to  vary  the  certificate  must  be 
-dismissed. 

Solicitors;  A.  3f.  Smith;  JDatceg  and  Sont; 
SAanw,  ParJeera,  Friieliard,  and  Sharpe,  for  E.  W. 
and  K.  Knocker,  Dover. 


3Iarch  24  and  26. 
(Before  North,  J.) 

BUHES  V.  G-EAKY.  (a) 

Covenant  in  reHraiTit  of  trade  —  Validity  —  Con- 
atruction — Divitibilily  aa  regarda  tine. 

JBy  an  agreement  dated  the  I6th  Feb.  1885  T.  G. 
agreed  to  enter  the  employment  of  (J.  B.,  a  dairy- 
vum,  aa  milk  carrier,  at  weeklg  ivagea,  the 
aerviee  io  be  determinable  cU  two  weeka'  notice  on 
either  aide.  And  T.  G.  undertook  that  &e  would 
not  "  either  during  audi  tervice  or  after  being 
ditcliarged  or  quitting  auch  aerviee,  aerve  or  cause 
to  be  aerved  for  hie  own  benefit  or  i}uit  of  any 
other  person  or  persona,  either  directly  or  in- 
directly, or  eauae  to  be  interfere  with  in  any 
teay  any  of  the  cuatomera  aerced  or  belonging  at 
any  time  to  the  said  C.  £.,  hie  auccessora  or 
aaaigns." 

On  the  im  Feb.  1887  T.  G.  gave  G.  B.  notice,  and 
on  the  3th  March  lie  quiiled  0.  B.'s  service. 

On  the  7th,  March  C.  B.  ctssigned  his  bttsinesa  to  E. 
Immediately  afteitoards  T.  G.  set  up  in  buaineas 
aaa  dairyTnan  on  his  oton  account,  and  aolicited 
and  obtained  the  custom  of  some  persona  whom 
had  aerved  aa  carrier  for  C.  B. 

Thia  action  teas  brought  by  E.  and  U,  B.  to  enforce 
theagrvement. 

Held  {on  the  authority  of  Nicholls  r.  Stretton,  3 
L.  T.  Eep.  0.  8. 117;  7  Beav.  42;  10  Q.  B.  346), 
that  a  covenant  in  reatraini  of  trade  ia  diuiaibie 
itipoint  of  time,  and  will  be  enforced  aofar  aa  it 
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is  recuonably  neceaaary  for  the  protection  of  the 
covenantee :  thai  the  preaent  eovenajit  would  be 
reoMnable  so  far  aa  prevented  T.  G.  from 
aerving  any  pereon  who  had  been  a  custoTner  of 
C.  B.  during  T.  G.'a  employment  by  him,  and  to 
that  extent  must  be  enforced. 

On  the  16th  Feb.  1885  an  agreement  in  writing 
was  entered  into  between  the  plaintiff  Clement 
Bainos,  who  was  then  carrying  on  the  business  of 
a  dairyman  at  Twiokeuham,  and  the  defendant 
Thomas  Oeary  that  the  defendant  should  enter 
the  plaintiff's  service  as  milk  carrier  and  general 
servant  at  weekly  wages,  the  service  to  be  deter- 
minable by  a  fortnight's  notice  on  either  side. 

The  agreement  contained  the  following  clause  t 

Now  the  said  Thomas  Qeuy  agrees  to  enter  snoh 
Bervice,  uul  to  faithfully  serve  the  saidClenwnt  Bainea, 
hia  HaooeBBort  or  assigns,  in  the  said  basiness  on  tho 
terma  and  oonditions  herein  expressed,  and  in  considera- 
tion of  the  waves  to  be  paid  to  him  he  tmdertakes  that 
he  will  not  eitner  during  aoob  service  or  after  bt&ag 
diaobarged  from  or  qoitting  snoh  servloe,  aerre  or  cause 
to  be  served  with  milk  or  an;  other  dairj  produce  for 
his  own  benefit,  or  that  of  any  other  persona  or  person 
or  either  dirccUy  or  indirectly,  interfere  with  or  oaose 
to  be  interfered  with  in  any  way  any  of  the  oastomer* 
■erred  by  or  belonrin^  at  any  time  to  the  said  Clement 
Baines,  his  aoooeasora  or  asaigna. 

The  defendant  had  been  in  the  plaintiff  Baines' 
service  before  the  date  of  the  agreement,  and  he 
continued  in  such  service  until  the  5th  March 
1887  when  he  left  In  pursuance  of  a  notice  to 
quit  g^ven  by  himself  on  the  18th  Feb. 

On  the  7th  March  1887  the  plaintiff  Bain^  in 
pursuance  of  an  agreement  for  sale  entered  into 
by  him  in  February  assigned  his  business  to  the 
plaintiff  Samuel  Horafalt  KdelsheLm. 

Immediately  afterwards  the  defendant  set  up 
business  as  a  dairyman  on  his  own  account  at 
Twickenham  in  partnership  with  his  brother,  and 
both  personally  and  by  circular  solicited  the 
custom  of  persons  who  had  been  customers  of 
the  plaintiff  Bainea  during  the  time  of  the  (^fm- 
dant'a  aerviee.  In  some  instances  he  gained  their 
custom. 

Baines  and  Edelsbeim  thereupon  bronght  this 
action  to  restrain  the  defendant  from  breaking 
the  agreement,  and  now  moved  for  an  interim  in- 
junction to  restrain  him  from  "  serving,  or  caus- 
ing to  be  served,  with  milk,  or  any  other  dairy 
produce,  for  his  own  benefit  or  that  of  any  other 
person  or  persons,  either  directly  or  indirectly, 
and  from  causing  to  be  interfered  with  in  any 
way  any  of  the  customers  served  by,  or  belonging 
to,  the  plaintiff  S.  H.  iiidelsheim,  or  formerly 
served  by,  or  belonging  to,  the  plaintiff  Clement 
Baines." 

B.  F.  Norton  for  the  plaintiff. 

MacSivinney  for  the  defendant. — The  under- 
taking contained  in  the  agreement  is  much  wider 
than  con  be  necessary  for  the  reasonable  pro- 
tection of  the  plaintiff,  and  is  therefore  wholly 
void.  It  would  bind  the  defendant  not  to  solicit 
the  custom  of  any  persons  who  might,  at  any 
time,  become  the  customers  of  the  plaintiff,  or 
anv  person  to  whom  be  sold  his  business,  whether 
they  were  customers  when  the  defendant  was 
in  the  plaintiff's  service  or  not.  In  Bannie  v. 
Irvine  (7  Man.  &  Gr.  969)  the  covenant  was  upheld 
on  tho  ground  that  it  referred  to  customers  at  a 
fixed  time,  whose  names  would  wj^r  in  the 
books,  and  was  the  same  Bfg|^,|%^n^pejl^gte 
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Bchedaled  to  the  agreement.  In  Rou&iUon  t. 
Botuitton  (42  L.  T.  Rep.  N.  8.  679;  U  Ch.  Dir. 
351)  the  principle  that  the  covenant  mnst  not  be 
wider  than  is  reasonably  necessary  ia  clearly  laid 
down.  The  benefit  of  the  covenant  cannot  be 
assigned,  and  as  Baines  was  trusted  with  all 
interest  in  it  the  action  for  the  benefit  of  his 
assignee  must  fail. 

B.  F.  Norton  in  reply. — The  covenant  must  he 
reasonably  construed*  and  the  reasonable  con- 
struction, looking  at  the  context,  is,  that  the 
words,  "  at  any  time,"  mean  at  tmy  time  during 
the  continuance  of  the  service.  Upon  that  con- 
struction  the  covenant  is  not  wider  than  was 
necessary  for  the  reasonable  protection  of  the 
plaintiff  Baines,  and  it  will  therefore  be  supported. 

March  26. — Nobth,  J.,  after  stating  the  facts, 
continued : — It  has  been  argued  on  behalf  of  the 
defendant  that  the  covenant  not  to  f^erve  or  inter- 
fere with  the  customers  of  the  plaintiff  Baines,  or 
his  successors,  is  too  extensive,  and  therefore 
void.  Defendant's  counsel  relied  on  an  observa- 
tion of  Tindal.  C.J.  in  Bannie  v.  Irvine  {7  Man.  & 
Gt.  969).  In  that  case  the  assigner  of  a  lease,  or 
the  goodwill  of  the  business  of  a  baker,  a^freed 
that  be  wonld  not  during  the  term  assigned 
solicit  thA  custom  of,  or  knowingly  supply,  bread 
or  flour  to  any  of  the  customers  then  dealing  at 
the  premises  without  the  consent  of  the  assignee. 
There  the  covenant  was  held  to  be  good,  but 
Tindal.  G. J.  says  in  his  judgment  (p.  977) :  "  The 
names  of  the  customers  would  all  appear  in  the 
defendant's  book,  and  the  restraint  was  virtually 
limited  to  a  given  number  of  persons  ascertained 
and  agreed  upon  hy  the  parties  at  the  time."  It 
is  argued  that,  unless  the  covenant  in  the  case 
before  me  is  limited  to  persons  who  were 
customers  of  the  plaintiff  mines  at  the  time 
when  it  was  entered  into,  or,  at  any  rate,  who 
became  such  during  the  period  of  the  defendant's 
employment,  it  would  be  too  extensive,  and  that 
a  covenant,  the  terms  of  which  are  too  extensive, 
must  fail  altogether.  The  terms  of  the  covenant 
in  this  case  are,  no  doubt,  wider  than  those  of  the 
covenant  in  Bonnie  v.  Irvine.  But  it  is  quite  clear 
that  a  covenant  in  restraint  of  trade  is  good  if  it 
does  not  go  further  than  is  necessary  for  the 
reasfmable  protection  of  the  person  who  imposes 
it.  There  is  nothing  illegal  id  such  a  covenuit, 
but  it  is  considered  onreasoni^le  if  it  imposes  a 
larger  restraint  than  is  necessary  for  the  protec- 
tion of  the  covenantee.  The  courts  have,  how- 
ever, seen  their  way  to  treat  such  a  covenant  as 
divisible,  and  to  enforce  it  to  the  extent  to  which 
it  is  reasonable  while  declining  to  enforce  that 
part  of  it  which  is  unreasonable.  There  are  many 
reported  cases  in  which  covenants  in  restraint  of 
trade  have  been  held  to  be  divisible  as  regards 
space.  I  will  refer  only  to  one :  (Price  v.  Green, 
16  M.  &  W.  346.)  In  that  case  the  defendant  had 
covenanted  not  to  carry  on  the  trade  of  a  perfumer, 
Ac.,  within  the  cities  of  London  or  Westminster, 
or  within  the  distance  of  two  miles  from  the  same 
respectively ;  and  the  Court  of  Exchequer 
Chamber  held  that  the  restriction  as  r^arded 
London  and  Westminster  was  reasonabw,  and 
enforced  it  to  that  extent,  but  they  held  that,  as 
to  the  two  miles,  the  restriction  was  unreasonable, 
and  therefore  could  not  be  enforced.  No  case, 
however,  was  cited  to  me  in  which  a  covenant  of 
this  kind  has  been  held  to  be  divislhle  in  regard 
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to  time.   I  postponed  judgment  in  order  that  I 
might  see  if  any  such  case  has  been  reported,  and 
I  found  the  case  of  NidtoUa  v.  Streiion  (3  L.  T.  B«p. 
O.  S.  117 ;  7  Beav.  42).   In  that  case  the  defendant 
on  being  articled  to  the  plaintiff,  a  solicitor,  cove- 
nanted that  he  wonld  not  dnring  the  five  yean 
of  his  articles,  nor  at  any  time  after  the  expira- 
tion of  the  term,  either  directly  or  indirectly, 
interfere  or  intermeddle  with  or  be  concerned  as 
attorney,  agent,  or  otherwise,  for  any  person  who 
had  already  been,  or  who  should  from  tmie  to  time 
thereafter  become,  or  be  the  client  or  corre- 
spondent in  business  of  or  with  the  plaintiff  or 
any  partner  or  partners,  he  might  admit  to  & 
share  or  shares  with  him,  or  any  person  or 
persons  to  whom  he  mi^ht  sell  or  aasign  the 
whole  or  any  part  of  his  bnsiuess  or  praEea- 
sion  of  attorney,  solicitor,  or  conveyancer.  Lard 
Langdale,  M.B.,  held,  that  the  covenuit  waa 
not  too  extensive,  and  granted  an  interlocutoiy 
injunction  to  restrain  the  defendant  from  inter- 
fering or  intermeddling  with,  or  being  concerned 
as  an  'attorney,  agent,  or  otherwise,  for  any 
client  or  correspondent  of  the  plaintiff,  or  of  the 
plaintiff  and  his  partners,  in  the  plaintiff's  busi- 
ness of  an  attorney,  solicitor,  or  conveyancer.  A 
note  to  the  report  states  that  an  app^  was  pre- 
sented from  the  decision,  and  a  case  was  directed 
to  a  court  of  law.    Either  the  case,  or  an  action 
for  damages  for  breach  of  the  covenant,  came 
before  the  Court  of  Queen's  Bench  in  NuAolU  t. 
Stretton  (10  Q.  B.  346).   In  that  action  two  sots 
of  breaches  en  the  covenant  were  relied  on  by  the 
plaintiff.  The  first  was  in  respect  of  persona  who 
had  been  clients  of  the  plaintiff  before  and  at  the 
time  of  Uie  defendants  entering  into  the  covenant ; 
the  second  was  in  respect  of  persona  who  became 
clients  of  the  plaintiff  afterwards,  while  the 
defendant  continued  his  articled  cleik.    As  the 
judgment  of  the  court  was  very  short,  I  must 
refer  to  the  arguments  of  counsel.   Mr.  Bramwell 
for  the  defendant,  who  had  demurred,  contended 
that  "such  a  covenant  almost  puts  it  in  the 
power  of  the  plaintiff  to  exclude  the  defendant 
from  all  business  whatever,  and  it  is  much  more 
extensive  than  can  be  required  for  the  protecticai 
of  the  plaintiff;  there  is  no  limitation  aa  to  time 
or  space.   Here  he  would  have  been  fully  secured 
against  the  loss  of  business  from  the  opportunitiea 
irtiich  he  gave  the  defendant  by  a  rorenant,  that 
the  defendant  should  not  be  concerned  for  anyone 
who  had  been  the  plaintiffs  client  before,  or  at 
the  time  of,  the  defendants  being  with  him.  .  .  . 
Bat  it  will  be  argued  that  the  covenant  is  good 
for  a  part,  and  that  the  good  part  may  be  severed 
from  the  bad.   Kow,  first,  the  contract  is  a  wh(^ 
and  every  covenant  on  the  one  side  is  in  conside- 
ration of  every  covenant  on  tbe  other ;  and  if  any 
part  be  void  the  whole  is  void."   He  went  on  to 
argue  that  there  could  be  no  distinction  aa  the 
ground  that  tbe  contract  was  under  seal.  Mr. 
Cowling  for  the  plaintiff  argued,  that  "  even  with- 
out separating  tne  parts  of  the  covenant  there  is 
no  more  protection  than  the  particular  profession 
requires,  the  defendant  being  restricted  only  as 
to  persons,  and  not  as  to  place  or  time.  In  the 
course  of  his  argument  Lord  Denmau,  CJ.  aud : 
"  The  body  of  customers  here  may  alter  tram  tiiB» 
to  time.   Gould  you  enforce  a  covenant  prohibit- 
ing a  man  from  dealing  with  such  perrons  as 
you  might  name  from  time  to  timeP"  Ur, 
Gowliuff  then  contended  thatt^^f-cemintpA 
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is  at  least  good  so  far  as  it  concerns  the  clients, 
who  carried  on  business  with  the  plaintiff  at  the 
tune  of  making  the  indenture  or  during  the  con- 
tinuance of  the  articles ;  and  the  breaches  are  con- 
fined to  these.  It  is  true  that  when  any  covenant, 
whether  under  seal  or  not,  is  in  part  illegal,  the 
whole  contract  fails.  But  that  is  different  from 
the  present  case,  where  the  contract  is,  not  to  do 
anything  illegal,  but  only  to  abstain  fiom  certain 
acts,  some  of  which  a  party  cannot  bind  himself 
not  to  do  but  may  still  l^ally  abstain  from  doing. 
In  snch  a  case  the  law  will  enforce  anch  Testric- 
tiona  as  ^aa  party  can  bind  himself  to.**  Mr. 
Bramwell  replied  and  the  court  took  time  to 
consider  their  judgment.  Lord  Denman,  C.J. 
deliTered  the  judgment  of  the  court  thus :  "  Thin 
caee  must  be  decided  in  favour  of  the  plaintiff  in 
coaformit;  with  Price  t.  Qreen  in  the  Kxchequer 
Chamber"  (16  M.  &  W.  346).  That  decision 
is  precisely  in  point,  and  it  shows  that,  though 
the  terms  of  the  covenant  are  large  enough 
to  include  all  the  persons  who  might  be  clients 
of  the  plaintiff  at  any  time,  still  it  was 
separable  and  was  at  any  rate  good  as  regarded 
those  persons  who  had  been  clients  of  the 
plaintiff  daring  the  time  in  which  the  plaintiff 
was  serving  his  articles  with  him,  and  tliat  the 
coort  considered  that,  as  regards  persons  who 
became  clients  of  the  plaintiff  after  the  defendant 
had  quitted  his  employment,  the  covenant  would 
have  been  bad.  That  exactly  applies  to  the 
present  case.  Whatever  may  be  the  true  con- 
struction of  the  agreement — whether  it  extended 
or  not  to  persons  who  might  become  customers  of 
the  plaintiff  Baines  or  Eis  successors  after  the 
defendant  had  quitted  his  employment — it  wonld 
at  any  rate  be  good  as  regards  persons  who 
became  customers  while  the  defendant  was  in 
that  employment ;  I  must  therefore  grant  an 
injunction,  but  limited  to  restraining  the  defen- 
duit  from  serving  or  interfering  with  any  persona 
who  were  customers  of  the  plaintiff  Baines  at  any 
time  during  the  defendant's  employment  by  him. 
Another  point  taken  was  that  the  benefit  of  the 
defendant's  oorenwat  was  not  assignable.  It  has 
however  been  held  in  many  cases  that  the  c^liga- 
l^on  of  such  a  covenant  is  not  limited  to  uie 
tune  daring  which  the  original  covenantee  con- 
tinnes  to  carry  on  his  business.  In  BenweU  v. 
laitM  (30  L.  T.  Bep.  O.  S.  70 ;  24  Beav.  307)  the 
action  was  broaght  by  the  saccessor  in  business 
of  the  original  covenantee,  the  point  argued  was 
tot  that  the  successor  could  not  sue  on  the  cove- 
nant, but  that  the  plaintiff  being  only  an  assignee 
of  part  of  the  business  of  the  original  covenantee 
was  not  an  assignee  of  the  business  within  the 
meaning  of  the  covenant,  and  was  not  entitled  to 
sue  upon  it.  It  was  held  by  Lord  Romilly,  M.B. 
that  the  plaintiff  was  an  assignee  and  that  he  was 
entitled  to  sue. 

Solicitors:  Warmingtmi  JfarcAaZI and ITasIijp. 


I       QUEEN'S  BENCH  DIVISION,  IN 
BANKBDPTOY. 

Mmda/yt  JforcA  14. 

(Before  Hathzw  and  Cjive,  JJ.) 

Be  Leslie;  Ewfo/rte  Leslie,  (a) 

BaatkruTpict) — Debtor^t  ^etUum~-' Beeeiving  order 
— Applicaiion  to  re»eind~-Ateerit  of  creditor*^ 
Discretion  of  court — Ogicicd  receiver — Bank- 
ruptcy Act  lEi83,  «0.  17,  35,  104. 

A  receiving  order  having  been  made  againel  a 
debtor  on  hie  own  petition,  the  debtor  entered- 
into  an  arrangemejU  with  hie  ereditora,  toho 
aseented  to  an  appliceUinn  on  hia  behalf  tltat  the 
receiving  order  might  be  reednded.  Tlie  Gountg. 
Court  judge  deeliMd  to  ntcind  tite  order,  unlets 
and  until  the  debtor  had  been ndjected  toapvAlie 
examineUion. 

Held,  on  appeal,  thai  the  County  Court  judge  icas 
endowed  with  a  discretion  in  thia  matter,  and  that 
he  had  rightly  exercited  that  diecretion. 

This  was  an  appeal  from  the  County  Court  judge 
of  Brighton,  refusing  an  applicaiion  to  rescind  a 
receiving  order  granted  on  the  debtor's  own 
petition.   The  debtor  was  a  farmer. 

On  the  Slat  May  1886  he  presented  his  petition. 
The  petition  was  adjourned  from  time  to  time. 
Mid  on  the  22nd  July  all  the  cieditors  who  had 
eitbw  proved  or  claimed  against  the  debtor's 
estate  assented  to  the  receiving  order  being 
rescinded  uid  the  petition  bong  dismissed,  ancL 
an  application  was  made  to  the  County  Coors 
judge  for  that  purpose. 

All  the  creditors  had  received  at  least  8f .  in  the 
pound,  but  none  had  been  paid  in  full. 

The  County  Court  judge,  at  the  instance  of  the 
official  receiver,  refused  the  application  to  rescind 
the  receiving  order,  and  adjourned  the  applica- 
tion until  after  the  public  examination  of  the 
debtor. 

Prom  this  decision  the  debtor  appealed. 
Winelow,  Q.C.  and  Yate  Lee  for  the  appellant. 
— This  appeal  is  brought  under  sect.  104  (1), 
which  says  that,  "  any  court  having  jurisdictimi 
in  baukraptcy  under  this  Act  may  .  .  . 
rescind  .  .  .  any  order  made  by  it  under  its 
bankruptcy  jurisdiction,"  and  (2)  "orders  in 
bankruptcy  matters  shall  ...  be  subject  to 
appeal."  The  court  can  rescind  the  receiving 
order  with  the  assent  of  all  the  creditors,  and 
the  only  question  is,  have  they  all  assented  Y  and 
the  official  receiver  says  they  all  have  assented : 

Ex  parte  Wemyetf  Be  Wemyu,  18  Q.  B.  Div.  241. 
The  official  receiver  opposed  the  application,  as 
the  debtor  had  not  passed  hia  public  ezunination, 
and  his  conduct  ought  to  be  inoairedinto.  [Cave, 
J. — Do  you  say  the  County  Court  judge  was 
bound  to  annul  and  had  no  discretion?}  Yes, 
unless  he  suspected  cheating.  The  official  receiver 
had  no  locue  etandi : 

Ex  parte  Reed  and  Botven;  Be  Beed  and  Boirtn, 
17  Q.  B.  Div.  244. 
If  he  had,  then  he  was  functue  officio  when  the 
creditors  were  satiatied.  [Mathew,  J. — Tha 
Master  of  the  EoHb  has  said  that  the  intention  of 
this  Act  was  to  protect  the  creditors  against 
themselves.]  If  the  County  Court  judge  had  a 
discretion  he  ought  to  have  exercised  it  for  the 
benefit  of  the  creditors.   [Cave,  J. — Yon  say 

fa>  B«p(nrted  Iv  J-  &  ViiOikt,  Biq.,  BttiOUMfejAvI 
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they  are  tlie  sole  judges.]  I  »ay  it  is  idle  to 
investigate  a  man's  character  who  does  not  owe 
A  shilling.  The  discretion  here  was  exercised  by 
the  official  recelTer,  and  not  by  the  Connty  Conrt 
qudge.  The  only  case  where  the  County  Court 
judge  can  overrule  the  wishes  of  the  creditors  ia 
where  there  is  a  minority,  and  here  there  was  no 
minority. 

8ir  E.  Clarke  (S.-Gr.)  and  Mair  Madeenzie  for 
the  respondent. — ^The  official  receiver  had  notice 
■of  the  appeal,  and  was  bound  to  come  here  to- 
day: 

Ex  parte  DiMti,  13  Q.  B.  Dir.  118. 
The  debtor  here  invoked  the  jurisdiction  of  the 
conrt,  obtained  an  order,  and  induced  his  creditors 
to  accept  8s.  in  the  pound.  He  is  afraid  that,  if 
he  were  examined,  he  might  be  compelled  to  con- 
fess to  assets  or  expenditure  which  would  enable 
the  creditors  to  set  their  bargain  aside.  The 
official  receiver  submits  that  under  the  Act  he 
ought  to  look  after  anyone  who  comes  into  conrt, 
and  ought  to  protect  public  morality.  Sects.  68 
and  69  show  the  position  and  duties  of  the  official 
receiver ;  and  this  arrangement  ousts  him  and 
^allows  the  debtor  to  bring  pressure  upon  his 
creditors.  The  first  idea  was  that  the  creditors 
would  be  paid  in  full. 

Winalmo,  Q.C.  in  reply. — The  creditors  choose 
to  accept  the  certain  8s.  in  the  pound,  and  agree 
to  assent  to  the  debtor's  discharge,  and  tbeir 
wishes  ought  to  be  consulted. 

Mathew,  J. — This  appeal  must  be  dismissed. 
The  learned  County  Court  judge  had  a  discretion 
to  exercise,  and  on  the  materiaTs  that  were  before 
him  he  has  exercised  that  discretion  rightly. 
This  appeal  is  brought  under  sect.  104.  [Wia 
Ijordship  read  the  section.]  A  bankruptcy  had 
taken  place  on  the  debtor's  own  petition,  this 
was  adjourned  from  time  to  time  until  an  arran^ 
ment  wfls  at  last  come  to,  the  particulars  of  which 
have  been  stated  here,  and  I  suppose  were  stated 
in  the  court  below.  It  was  suostantially  said 
that  all  creditors  had  agreed  to  this  arrangement 
of  the  debtor's  a&irs,  and  that  that  being  the 
case  there  was  no  need  to  continne  the  bank- 
ruptcy, that  the  bankruptcy  proceedings  ought  to 
be  terminated  and  the  receiving  order  set  aside. 
It  was  farther  urged  that  the  court  had  no  dis- 
'  cretion  in  the  matter  but  to  grant  the  application. 
But  the  Act  has  made  a  great  alteration  in  the 
law,  and  has  said  that  the  conduct  of  anyone  who 
once  brings  himself  within  the  grasp  of  the  Bank- 
ruptcy Act  must  be  investigated  on  public 
grounds,  and  this  was  an  attempt  to  take  the 
benefit  of  the  Act  without  fulhlliug  the  con- 
ditions imposed.  Now  it  is  also  said  that  the 
official  receiver  has  no  locus  atandi,  but  his  duties 
are  pointed  out  by  sects.  66,  67,  and  17,  by  which 
last  section  it  is  expressly  stated  that  the  debtor 
shall  be  examined  as  to  his  conduct,  dealings,  and 
property,  and  by  sub-sect.  (5),  that  "  the  official 
receiver  shall  take  part  in  the  examination 
of  the  debtor ;  and  for  the  purpose  thereof,  if 
specially  authorised  by  the  Board  of  Trade,  may 
employ  a  solicitor  with  or  without  counsel."  The 
official  receiver  conceived  himself  entitled  to  take 
the  part  be  bos  done,  and  puts  in  evidence  a  state- 
ment of  his  views  as  to  the  conduct  of  the  debtor 
and  the  propriety  of  an  investigation.  Counsel 
has  said  tnat  there  was  no  other  evidence  before 
ihe  learned  County  Court  judge  except  this  report 
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of  the  official  receiver,  and  argued  that  the  official 
receiver  was  therefore  substituted  for  the  County 
Court  judge.  Whether  the  report  of  the  officiu 
receiver  was  the  only  evidence  Wore  the  learned 
Conntr  Court  judge  or  not,  this  is  certain  at  any 
rate,  that  the  only  objection  tak^  was  that  tM 
official  receiver  nod  no  right  to  appear.  The 
learned  County  Conrt  judge  had  materiola  befne 
him,  and  on  tfa^e  materiaJb  exercised  his  dixre- 
tion  rightly. 

C&vx,  J. — am  of  the  same  opinion.  There  can 
be  no  doubt  that  the  power  of  the  County  Court 
judge  was  discretionary.  Now  the  section 
nearest  to  this  case  is  sect.  35, "  Where  in  the 
opinion  of  the  court  a  debtor  ought  not  to  have 
been  adjudged  bankrupt,  or  when  it  is  proved  to 
the  satisfaction  of  the  court  that  the  debts  of 
the  bankrupt  are  paid  in  full,  the  conrt  may,  oa 
the  application  of  any  person  interested,  by  order, 
annul  the  adjudication."  This  is  not  the  case  of 
an  adjudication,  but  of  a  receiving  order,  and  we 
have  it  stated  in  Ex  parte  and  Me  Wemyat  (ubi 
sup.)  that  the  same  principle  can  be  applied.  Now 
look  at  the  section.  The  Legislature  says  that  ia 
the  cases  there  mentioned  the  adjudication  may 
be  annulled,  and  though  the  circumstances  are 
not  perhaps  quite  the  same  as  in  the  section,  as 
the  debts  were  not  paid  in  fall,  yet  it  follows  by 
analogy  tliat  the  learned  Connty  Court  judge  had 
jurisdiction  either  to  rescind  the  receiving  ord^ 
or  not.  The  facts  of  this  case  are  as  follows: 
The  receiving  order  was  made  on  the  debtor's  own 
petition  on  the  31st  May  1886;  after  that  the 
proceedings  dragged  on  month  after  month,  while 
the  debtor  and  nis  friends  were  buying  up  the 
debts,  which  they  eventually  succeeded  in  doing 
at  the  price  of  atiout  80.  in  the  pound.  The  debtor 
having  filed  his  petition  and  obtained  a  receiving 
order,  thereby  put  his  property  out  of  the  reach 
of  individual  creditors,  and  took  advantage  of  the 
Act  just  to  a  sufficient  extent  to  enable  him  to 
get  rid  of  troublesome  creditors.  When  the 
debts,  therefore,  were  all  bought  up  he  comes  to 
the  coort  and  endeavonra  to  get  the  receiring 
order  annulled.  Now  the  consequence  of  a 
petition  is  that  a  debtor's  afb,irs  have  to  be  in- 
vestigated, and  his  conduct  examined  into  by  the 
official  receiver,  while  the  benefit  he  derives  is 
that  he  is  able  to  get  rid  of  his  creditors,  and  the 
debtor  here  wants  to  get  rid  of  his  creditors  and 
yet  not  have  his  conduct  examined  into  by  the 
official  receiver ;  in  fact,  to  get  the  sweet  without 
the  bitter.  His  object  is  that  his  creditors  shall 
not  be  able  to  pnt  in  executions,  but  be  obliged  to 
take  less  than  they  are  entitled  to,  and  that,  tco, 
without  being  able  to  come  to  the  court  and  in- 
quire as  to  how  his  debts  were  iucurred.  I  think 
the  learned  County  Court  judge  had  a  discretion 
to  exercise,  and  tmit  he  exercised  it  most  wisely. 

Solicitors  for  the  appellant,  Munnt  and  ixm^dm. 
Solicitor  for  the  respondent,  The  Solieitor  io  tlu 
Bowrd  of  Trade. 
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Dee.  7,  1886,  and  March  15, 1887. 

(Before  Mathbw  and  Gate,  JJ.) 

JBfi  COTOIT ;  Ex  parte  Patkz.  (a) 

.Ba«irupfcy — ^JKU  of  »<de — Certain  time  of  pay- 
tnmU~~Condition  in  ease  debtor. 

A.  wu  thegranior  (f  a  hiU  of  <ale,  hy  tits  terme  of 
which  ha  covenanted  to  pay  the  principal  sum 
loitk  intereet  thereon  at  a  fixed  rate  upon  the  let 
June. 

The  bill  of  sale  further  contained  a  covenant  that, 
^  the  grantor  did  not  breah  any  of  the  covenants 
contained  in  the  bill,  and  paid  to  the  grantee  the 
principal  sum  and  interest  hy  montltly  inatal- 
meni»,  the  first  instalment  being  payable  on  the 
let  June,  the  grantee  would  accept  payment  by 
such  in^lmmte.  Upon  the  bankruptcy  of  A. 
the  official  receiver  twpiujrned  the  vahdiiif  <ff  the 
hill  of  scde. 

Meld,  thai  the  amdition  in  question  was  inserted 
in  etue  of  the  debto'r,  that  the  time  of  payment 
■was  certain,  and  the  bill  of  tale  valid. 

This  was  an  appeal  from  the  Countj  Conrt  jndge 
of  Kingaton'on-Thames,  dedlaring  a  bill  of  sue 
to  be  Toid. 

The  bill  of  sale  was  dated  the  10th  Hay  1886,  and 
was  made  between  Mr.  Henry  Coton,  of  42,  High- 
street,  Kingston-on-Thanies,  and  Mr.  Payne,  of 
27,  Chancery-lane,  and  recited  that,  in  considera- 
tion of  511.  be.  now  dne  from  Coton  to  Payne,  and 
82. 15*.  paid  to  Coton  bv  Payne,  Coton  assigned  the 
several  chattels  in  the  schedule  to  Payne,  his 
ezecntora,  adminiBtrators,  and  asaijE^,  to  secnie 
the  said  sums  amoonting  to  602.  with  interest  at 
10  per  cent,  per  annum.   Then  followed : 

And  tiie  aaid  .  .  .  Coton  doth  farther  sfrree  and 
deolare  that  he  will  duly  pay  to  the  said  Fayne  the  said 
principal  Bum  of  601.,  tog^er  with  the  interest  then 
doe,  on  the  first  day  of  June  next.  Provided  always  that 
if  the  said  Coton  shall  not  break  any  of  the  ooTenants 
herein  contained,  and  shall  not  become  bankrupt  .  .  . 
and  aball  pay  to  the  said  .  .  .  Payne  tihe  said  prin- 
cipal anm  of  601.  together  with  interest  thereon  as  uore- 
Mid  by  equal  monuily  invtalmants  of  31,  S*.  on  the  first 
daj  of  eaeh  month,  the  first  instalment  to  be  paid  on 
the  first  day  of  June  next,  then  in  enoh  ease  the  said 
.  .  .  Payne  shall  aocept  payment  thereof  by  snoh 
instaJmentfl  as  aforesaid. 

The  debtor  presented  his  petition  on  the  28th 
Sept.  1886. 

The  County  Court  judge  declared  the  bill  of 
sale  to  be  void,  as  it  was  not  in  accordance  with 
the  form  in  the  Bills  of  Sale  Act. 

From  that  order  this  appeal  was  brought. 

Eve  for  the  appellant.  —  The  County  Conrt 

ee  was  wrong,  and  this  bill  of  sale  was  valid, 
grantor  and  grantee  can  fix  any  day  for  re- 
payment of  the  money. 

Serberl  Beed  for  the  respondent. — The  official 
receiver  is  the  respondent,  and  merely  applied  to 
the  court  below  for  directions.  This  bill  of  sale 
is  not  in  the  proper  form,  as  no  one  can  tell  when 
is  the  time  for  repayment  of  the  money.  It 
appears  to  be  a  fixed  time,  but  the  proviso  pre- 
vents it  from  being  so  in  reality.  The  day  for 
payment  depends  on  whether  or  not  the  debtor 
breaka  any  covenants.  The  payment  therefore 
depends  on  a  contingency : 

HughMs  V.  LittU,  54,  L.  T.  Bap.  N.  S.  868;  18  Q.  B. 
I^T.  32. 

This  is  really  an  ^reement  to  pay  by  instalments, 
(a)  Seportsd  by  J.  B.  Vixcbut,  Enq.,  BantatMset-lAw. 
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but  if  vou  do  not  do  so,  or  if  yon  break  any  oore- 
nant,  the  whole  sum  shall  become  due. 

Mathet,  J. — The  only  point  that  has  now  been 
argued  in  this  case  is  whether  or  nob  the  time  of 
payment  is  uncertain.  There  is  no  possible 
objection  to  this  bill  of  sale  on  any  other  ground. 
Now,  the  covenant  here  is :  *'  The  said  Coton  doth 
further  agree  and  declare  that  he  will  duly  pay 
to  the  sud  Payne  the  said  principal  Bum  of  602. 
together  with  the  interest  dn^  on  the  first  day 
of  June  next.  Provided  always  that  if  the  saul 
.  .  .  Coton  shall  not  break  any  of  the  cove- 
nants herein  contained  .  .  .  and  shall  pay  to 
the  said  .  .  .  Payne  the  said  principal  sum 
of  602.  together  with  the  interest  thereon  as 
aforesaid  by  equal  monthly  instalments  of  31.  Zs. 
on  the  first  day  of  each  month,  the  first  instal- 
ment to  be  paid  on  the  first  day  of  June  next, 
then  in  such  case  the  said  .  .  .  Payne  shall 
accept  payment  thereof  by  such  instalments  as 
aforesaid. '  Counsel  has  suggested  that  the  time- 
of  payment  is  uncertain ;  e.g.,  because  if  the- 
debtor  made  default  in  an  instsdment  or  broke  a 
covenant  the  grantee  could  enter  and  seize.  It 
does  nob  appear  to  me,  however,  that  this  bill  of 
sale  is  void. 

Cave,  J. — I  think  it  is  clear  that  this  is  a  cove- 
nant to  ray  on  the  1st  June ;  if  it  is  broken  the 
grantee  need  not  enter,  but  can  do  what  he 
pleases.  The  bill  of  sale  then  goes  on  to  atate- 
certam  conditicHia  on  the  fulfilment  of  which,  and 
as  long  as  they  are  fulfilled,  the  grantee  will 
waive  his  right  of  entry.  Now  there  is  nothing 
in  the  Bills  of  Sale  Act  which  says  this  shall  malra 
the  bill  of  sale  void.  This  is  a  condition  in  ease 
of  the  debtor,  and  there  is  nothing  to  preventA 
creditor  from  reserving  his  right  to  seize  on  the- 
1st  June,  and  also  making  a  verhaitm  dispensa- 
tion after  the  right  has  accrued.  It  comes  to  this  : . 
he  tells  the  debtor  that  as  long  aa  he  does  this  or 
that  he  will  not  seize,  and  this,  instead  of  being 
a  disadvantage,  is  a  distinct  advantage  to  the 
debtor.  We  must  not  go  out  of  our  way  to 
declare  this  bill  o£  sale  void  by  reason  of  itb  con- 
taining something  in  the  debtor's  favour. 

Solicitor  for  the  appellant.  B.  Kent. 
Solicitors  for  the  respondent,  Wilkinson  tuid 
Howlett. 


Wednesday,  March  16. 
(Before  Mathew  and  Cave,  JJ.) 
Jie  Bew  ;  Ex  parte  Bull,  (a) 
Bankruptcy — Landlord    and   tenant — Distress — 
Ordinary  course  of  dealing — Bent  deemed  to 
have  become  due — Limitation  of   amount  of ' 
distress — Agricultural  Holdings  Act  1883,  s.  44. 

Sect.  44  of  the  Agneultural  Holdings  Act  1883 
provides  tltat,  "It  shall  not  he  lawful  for 
any  landlord  .  .  .  to  distrain  for  rent  which 
became  due  in  respect  of  [a]  holding  more  tha/n 
one  year  before  the  maJcing  of  such  distress  .  .  .. 
provided  that  where  it  appears  that,  areording  to- 
the  oidinary  course  of  doling  between  the  land- 
lord and  tenant  of  a  holding,  the  payment  of  the 
rent  of  such  holding  has  been  allowed  to  be 
d^erred  until  the  expiration  <^ a  quarter  of  a  year 
or  half  a  year  after  the  date  at  which  such  rent 
legally  became  due,  then,  for  the  purpose  of  thie. 

(e)  Rnpoctea  by  J.  E.  VimCeht,  Eeq.,  BuTtstnr-at-TAw. 
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tectum,  the  rent  of  such  holding  shall  be  deemed 
io  have  become  due  at  the  ea^iration  qf  auch 

Quarter  or  halfyea/r  a»  c^foreaaid,  as  the  ease  may 
e,  and  not  at  the  date  at  tohich  it  legally  became 
due." 

Meld,  thai,  under  the  proviao  of  the  aection,  a  land- 
lord can  distrain  for  all  rent  which  his  agree- 
ment with  his  tenant  made  payable  within  the 
year  jtreeeding  the  dtstrsn,  both  what  wa«  due 
more  than  a  year  befora  the  ditireu  but  iehieh' 
WM  eoUeeted  utithin  the  year,  and  dUo  that 
which  was  due  vnthin  the  year  but  eolleeted  at  a 
date  subsequent  to  the  diairess,  and  that,  too, 
aUhougk  the  tohole  amouni  woe  more  than  one 
year's  rent. 

Taa  WB8  an  appeal  from  the  decision  of  the 
-County  Court  jnage  of  York. 

The  bankropt  was  tenant  to  the  Ber.  H.  Boll, 
of  a  farm  at  Chnrch  Fentoii.  Yorkshire,  under  an 
agreement  by  which  the  bankrupt  held  the  arable 
land  from  the  2nd  Feb.,  the  ffrass  land  from  the 
6th  April,  the  farmhouse  from  the  Ist  May,  the 
whole  being  held  for  one  year,  and  so  on  from 
jeartoyear  until  notice  to  quit  was  given. 

The  rent  was  801.  a  year,  and  was  due  on  the 
24th  June  every  year  in  one  sum,  the  first  pay- 
ment to  begin  and  he  made  on  the  24'th  June 
following  the  commencement  of  the  tenancy. 

The  usual  course  of  dealing  on  this  estate  was, 
that  the  rent  was  collected  in  two  equal  half- 
yearly  pa^nents,  the  first  payment  being  collected 
•on  the  WednoBday  nearest  to  the  middle  of 
September,  and  the  second  payment  on  the 
Wednesday  nearest  to  the  middle  of  March. 

On  the  15th  Sept.  1886  Mr.  Ball,  the  landlord, 
distrained  for  13dt.  4«.  5d.,  which  he  sud  was  then 
due  and  owing  for  rent.  This  sum  was  made  ap 
as  follows :  192.  4c.  5el.,  balance  due  June  24, 
1885.  payable  Sept.  1885;  401,  due  June  24, 1885, 
payable  March  1886 ;  801.,  due  June  24^  1886, 
payable  as  to  401.  Sept.  1886 ;  payable  as  to  402. 
March  1887 :  total,  1391.  48.  bd. 

Mr.  Bull  therenpon,  at  the  request  of  the 
tenant,  sold  the  whole  of  the  tenant's  effects. 
The  tenant  became  bankrupt. 

The  County  Court  judge  allowed  the  landlord 
the  401.  due  June  24,  1885,  payable  March  1886, 
and  the  401.  due  June  24,  1886,  payable  Sept.  1886, 
but  held  that  the  distraint  for  the  191.  4«.  bd.,  dne 
June  24,  1885,  payable  Sept.  1885,  and  for  the 
40Z.,  due  June  24,  1886,  payable  March  1886,  was 
illegal,  and  ordered  this  surplus  to  be  paid  to  the 
trustee  in  bankruptcy. 

From  this  decision  the  landlord  appealed. 

W.  Graham  tor  the  landlord. — The  ground  of  the 
-County  Court  jndge's  decision  was  that  Mr.  Bull 
could  only  distrain  for  one  year's  rent.  This  case 
i%  governed  by  the  Agricultural  Holdings  Act 
(46  &  47  Vict.  c.  61),  s.  44 :  "  After  the  ccm- 
men cement  of  this  Act  it  shall  not  be  lawful  for 
fmy  landlord  entitled  to  the  rent  of  any  holding 
to  which  this  Act  applies  to  distrain  for  rent 
which  became  due  in  respect  of  such  holding  more 
than  one  year  before  the  making  of  such  distress, 
except  in  the  case  of  arrears  of  rent  in  respect  of 
a  holding  to  which  this  Act  applies,  existing  at 
the  time  of  the  passing  of  this  Act,  which  arrears 
shall  be  recoverable  by  distress  up  to  the  first 
day  of  January  1885  to  the  same  extent  as  if  this 
Act  had  not  passed.  Provided  that,  where  it 
appears  that,  according  to  the  ordinary  course  of 
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dealing  between  the  landlord  and  tenant  of  a 
holding,  the  payment  of  the  rent  of  such  holding 
has  been  allowed  to  be  deferred  until  the  expira- 
tion of  a  quarter  of  a  year,  or  half  a  year,  after 
the  date  at  which  such  rent  legally  became  due, 
then  for  the  purpose  of  this  section  the  rent  of 
sach  holding  shaU  be  deemed  to  have  become  due 
at  the  expiration  of  such  quarter  or  half  year  as 
aforesaid,  as  the  case  may  be.  and  not  at  uie  date 
at  which  it  legally  became  due.**  This  section 
does  not  say  you  sball  only  distnun  for  one  yeH''s 
rent,  but  that  you  shall  not  distrain  for  rent 
dne  more  tlum  one  year  ago.  By  the  common 
law  the  landlord  could  distrain  on  the  25th 
June  1886  for  the  rent  due  on  the  24tfa  June, 
e.g.,  801.,  and  so  he  had  a  right  to  distrain  on  the 
15th  Sept.  for  this.  Then,  as  to  the  two  other 
sams  due  ou  the  24th  June  1885  previously, 
these  are  excluded  by  the  first  part  of  the  section, 
but  are  within  the  second  part.  [Cavb,  J. — 
When  you  let  a  year  go  by  you  lose  your  power 
to  distrain.]  That  is  the  first  part  of  the 
section,  but  it  was  not  intended  that  a  landlord 
should  suffer  from  acting  according  to  the 
customary  course.  The  landlord  distrained,  and 
the  tenant  requeeted  him  to  sell  all  hia  goods, 
so  the  landlord  sold,  and  realised  before  the  act  of 
banknuptcy.  My  conatraction  of  the  Act  is  this: 
A  landlord  can  distrain  by  common  law  for  the 
rent  legally  due  in  the  year,  and  the  Act  prevents 
him  taking  any  more  than  the  rent  which  has  not 
been  due  more  than  a  year ;  but  then  comes  ^ 
proviso,  which  says  he  may  bring  into  the  year 
that  rent  which,  though  not  payable  in  the  year, 
it  is  customary  to  bring  into  the  year.  In  other 
words,  a  year's  rent  means  the  rent  which 
custom  brings  into  the  yetu*. 

Muir  Mat^enzie  for  the  trustee  in  bankruptcy. — 
The  sum  distrained  for  was  the  baluioe  of  rent 
due  under  the  lease.  There  ia  no  qnestion 
here  of  rent  in  advance,  as  none  was  payable. 
[Cave,  J.  —  Clearly  some  was  in  advance.] 
This  case  is  nob  within  the  proviso.  The  statute 
either  does  not  apply  at  all,  or  it  must  be 
applied  in  its  entirety.  It  alters  the  contract 
rights  of  the  parties.  The  trustee  claimed  the 
surplus,  and  says,  yon  can  have  either  the  5W. 
or  the  801. 

Mathsw,  J.— This  appeal  must  be  allowed. 
There  appears  to  be  some  confusion  in  dates.  Let 
us  take  the  following  dates  :  say  the  rent  was  due 
in  advance  for  the  year  on  the  1st  June,  and  let 
us  suppose  that  one  year's  rent  remained  in 
arrear ;  now  it  is  clear  that  on  the  2nd  June  by 
the  common  law  the  landlord  could  have  dis- 
trained for  the  past  rent,  and  he  could  also  have 
distrained  for  the  future  rent ;  e.g.,  the  urean 
of  rent  that  remained  unpaid,  and  the  proepeo* 
tive  rent  as  due  under  the  oaraain.  Xow  aasome 
a  distress  is  made  on  the  2nir  Jane  on  tU^  foot- 
ing, and  assume  an  attempt  is  made  to  deprtra 
the  landlord  of  his  right  to  distrain  for  rent  in 
arrear,  the  landlord's  contention  then  is  this: 
Though  the  rent  becamedue  in  June, yet  it  is  not 
collected  until  September,  therefore  the  past  rent 
is  not  due  for  a  year.  The  landlord  could  establish 
Mb  right  to  distrain  for  the  past  rent  under  the 
Act,  and  by  contract  also  for  the  foture  rent. 
The  County  Court  judge,  by  the  decision  be 
arrived  at,  altered  the  lease.  e.g.,  by  saying  that 
by  the  statute  this  days  agreed  upon  are  to  be 
Digitized  by  VjOOglC 
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rtmck  cmtt  and  days  are  to  be  inserted  at  which 
the  rent  is  payable;  the  result  is  to  hold  that 
there  can  be  no  rent  due  in  advance.  The  Act 
cannot  be  applied  like  this  for  the  purpose  of 
getting^  rid  of  stipulations.  I  think  the  landlord 
was  right,  and  that  the  learned  Count?  Court 
judge  was  wrong  in  holding  that  thd  distmint 
for  the  prospective  rent  was  illegal. 

Cavb,  J. — The  object  of  this  section  was  to 
ttAe  Kwa.jr  from  the  landlord  tfae  right  to  distrain 
for  rent  in  arrear  for  more  than  twelve  months, 
but  it  does  not  otherwise  affect  his  rights.  He 
has  still  all  the  other  remedies  for  recovering  his 
rent,  but  has  not  the  remedy  by  distraint,  and 
there  was  no  intention  on  the  part  of  the  Legis- 
latnre  to  affect  these  other  remedies  which  he 
has  for  recovering  his  rent.  Now,  in  this  case,  on 
the  24th  June  1885  there  was  one  year's  rent  due, 
and  on  tfae  24th  June  1886  another  year's  rent 
became  due.  On  the  23rd  Jane  1886  the  landlord 
could  have  distrained  for  the  rent  due  on  the  24th 
June  1886;  and  on  the  25th  June  1886  for  tfae 
ysu^B  rent  due  on  the  24th  Jane  1886.  Then  as 
to  the  yeu- 1885  he  says,  "  I  claim  indalgence,  as 
the  tenant  is  allowed  three  months'  grace  before 
he  is  liable  for  the  payment  of  his  rent,  and  so  by 
the  terms  of  the  proviso  of  sect.  44  I  have  one 
more  period  of  three  months  for  the  year  1885." 
The  Agricultnral  Holdings  Act  relieved  the 
tenant  from  the  liability  to  bo  diKtrained  on  for 
rent  in  arrear  which  was  due  more  than  a  year 
a^,  hut  it  does  not  say  a  landlord  shall  not 
dutrain  for  more  than  one  year's  rent  at  a  time. 
This  would  have  come  within  the  Act  but  for  the 
indulgence,  and  this  indulgence  keeps  the  right 
to  distrain  open  for  three  months  longer.  This 
order  most  be  discharged,  and  the  app^  allowed. 

Solicitors  for  the  appellant,  Torr,  Janewaya, 
OrQihXe,  and  Co.,  for  Bromet,  Taylor,  and  Bromet, 
Tadcaster. 

Solicitor  for  the  respondent,  The  Solicitor  to 
til  Board  of  Trade. 


Thur$day,  March  17. 

(Before  Mathew  and  C^\x,  JJ.) 
Be  Haxsok  ;  Ex  parte  Fostbk  and  othebs.  (a) 

Bankruptcy — PreBentaiion  of  petition — Comauta- 
Hon  of  time — "  Within  three  WMrUha" — Bank- 
ruptcy Act  1883,  a.  6,  auh-aeet.  (e.),  a.  141. 

By  aeet.  6,  aub-aect.  1  (c.)  BanJeruvtcy  Act  1883, 
"a  ered^or  ahaU  not  he  entitled  to  present  a 
bankruptcy  netition  againat  a  debtor  unleee  the 
ad  of  baniiTupicy  on  -which  the  petition  is 
grounded  ha*  occurred  within  three  montha 
oefote  thepTMenif^ion  of  the  petiiion"  A  deUor 
eemmiUed  an  act  qf  bankruptcy  on  the  13th  Aug. 
amd  a  petiiion  toos  pretentea  on  the  \Sth  Nov. 

■fieU,  that  the  petiiion  was  pretented  in  Hme. 

This  was  an  appeal  from  the  order  of  the  County 
Court  judge  of  Stookton-on-Tees  refusing  a  re- 
ceiving oToer. 

^  act  of  bankrnptcrjr  was  committed  on  the 
13th  Aug.,  and  the  petition  was  presented  on  the 
13(h  Nov. 

The  Coun^  Court  jud^_  refused  to  grant  a 
Kceinog  order,  as  the  petition  was  presented  too 
ute,  and  from  this  refusal  the  [Hresent  appeal  was 
brought. 

M  Bvemd  br  J.  E.  TimnxT,  Eiq.,  BuilMHt-Lsw. 


[In  Bahk. 

R.  V.  WiUiamt  for  the  appellant. — ^The  eround 
of  the  learned  County  Court  judge's  decision 
was,  that  the  petition  was  presented  too  late. 
Sect.  6,  sub-sect.  1,  says:  "A  creditor  shall 
not  be  entitled  to  present  a  bankruptcy  peti* 
tion  against  a  debtor  unless  *'  sob-sect,  (c)  "  the 
act  of  bankruptcy  on  which  the  petition  is 
grounded  has  occurred  within  three  months 
before  the  presentation  of  the  petition."  Now 
sect.  141  (1)  says  :  "  Where  by  this  Act  any  limited 
time  from  or  after  any  date  or  event  is  appointed 
or  allowed  for  the  doing  of  anv  act  or  the  taking 
of  any  proceeding,  then,  in  toe  computation  of 
that  limited  time,  the  same  shall  be  taken  as 
exclusive  of  the  day  of  that  date  or  of  the  happen- 
ing of  that  event,  and  as  commencing  at  the 
be^nning  v&  the  next  following  day."  The  fixed 
pomt  is  uie  filing  of  the  petition,  and  the  act  of 
bankruptcy  mast  be  within  three  months,  and 
then  the  14l8t  section  says,  when  computing  time 
after  any  event,  the  day  on  which  the  event  hap- 
pened must  be  excluded.  So,  where  the  calcula- 
tion is  before  a  day  or  event,  the  same  principle 
must  be  applied. 

Sydney  Woo\ftoT  the  re8pondent.--If  you  read 
sect.  6,  sub-sect  1  (c.)  by  the  light  of  sect.  141  you 
must  read  it,  unless  the  petition  be  presented  three 
months  from  the  act  of  bankruptcy.  The  word 
"within"  in  sub-sect.  1  (c.)  of  sect.  6  has  a  diffe- 
rent meaning  from  "  from  or  after"  in  sect.  141. 
The  last  day  for  presenting  the  petition  was  the 
12th.   He  cited 

Migotti  V.  Colvill,  40  L.  T.  Bep.  N.  8.  747 ;  4  C.  P. 
Div.  233. 

Mathew,  J.— I  am  of  opinion  tlutt  this  appeal 
must  be  allowed. 

Cave,  J.—I  am  of  the  same  opinion. 

Appeed  dUowed  wUh  eotie. 

Rolicitors  for  the  appellants,  Orotman,  Croee- 
man,  uid  Fritehard. 

Soliciton  for  the  respondents,  Crovoden  and 
Vizard. 


Saiurdaiy,  April  2. 
(Before  Cave,  J.) 
Be  Turr  asd  Nottingham,  (a) 

Bankruptcif — Married  woman — Loan  to  httaband 
and  another  in  partnerekip — Proof  againat  firm 
—Married  Women'a  Property  Act  1882,  a.  3— 
Huaband  aole  trader. 

A  married  woman  lent  money  to  Iter  huahand  and 
another  who  were  in  ^artnerahip  together  ;  the 
money  waa  applied  in  payment  of  the  firm't 
dehtf.  On  the  bankruptcy  of  tite  firm  she  sought 
to  prove  againat  ihe  joint  e^ate  of  the  firm  for 
her  loan.  The  trualee  raeeted  the  pro^,  con- 
aidering  that  teet.  3  of  the  Married  Women'* 
Prwerty  Act  1882  apj^ed,  emd  thai  she  wae  not 
entitled  to  a  dividend  untU  aU  other  ereditore 
had  received  20*.  tn  ihe  ^und.  From  that  rejec- 
tion ahe  iMppealed. 

Held,  thai  sect.  3  only  applied  where  the  loan  wa$ 
to  a  husband  carrying  on  buainesa  alone,  and  not 
in  partnership  toith  another,  and  that  the  proof 
must  he  admitted. 

This  was  an  appeal  from  the  rejection  by  the 
trustee  in  bankruptcy  of  Uessra.  Tuff  and 

W  J.  t  viscs-^^^LT^^j^jIgl^ 
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Nottingham  of  a  proof  for  700i!.  by  Mtb.  Notting- 
bam  against  the  joint  estate  of  the  firm. 

The  appellant,  Mrs.  Nottingham,  was  the 
irife  of  Walter  Nottingham,  who  carried  on  busi- 
ness -with  Tnff  under  the  name  of  Tnff  and 
Nottingham. 

Tuff  and  Nottingham  became  bankrupt,  and 
Mrs.  Nottingham  sought  to  prove  egainst  the 
firm's  estate  for  TOOC,  which  was  made  up  as 
follows : 

As  to  2001.  for  money  lent  by  Mrs.  Nottingham 
to  Walter  Nottingham  before  her  marriage  to 
him  in.  Dec.  1885. 

Afl  to  280Z.,  this  sum  had  been  paid  by  Mrs. 
Nottineham  as  surety  for  a  debt  due  frtnn  the 
firm  ozTnff  and  Nottingham  to  Mr.  Norman. 

As  to  the  remaining  2201.  for  money  lent  by 
Mrs.  Nottingham  to  her  husband  after  her  mar- 
riage, and  which  had  been  applied  by  him  in 
payment  of  the  debts  of  the  firm  of  Tuff  asaH 
Nottingham. 

■  The  trustee  rejected  the  whole  proof,  and  from 
bis  rejection  this  appeal  was  brought. 

F.  C.  Willis  for  the  appellant. — As  regards  the 
-2807.  she  paid  as  surety,  she  is  entitled  to  stand  in 
Norman's  shoes,  and  to  prove  for  it.  As  regards 
the  second  sum  of  220^.,  this  was  paid  by  her 
solicitors  to  the  firm*s  creditors,  and  for  this  she 
can  also  prove. 

Lee  Boherts  for  the  trustee. — No  part  of  the 
proof  oaght  to  be  allowed  until  aU  the  other 
-creditors  have  been  paid  in  full.  By  sect.  3  of 
the  Married  Women's  Property  Act  1882,  "  any 
money  or  other  estate  of  the  wife  lent  or  in- 
trusted by  her  to  her  husband  for  the  purpose 
of  any  trade  or  business  carried  ou  by  nim  or 
otherwise  shall  be  treated  as  assets  of  her  hus- 
band's estate  in  caae  of  his  bankruptcy  under  the 
zeservation  of  the  wife's  claim  to  a  dividend  as  a 
cireditor  for  the  amonnt  or  value  of  such  money 
or  other  estate  ^ter,  but  not  before,  all  claims  of 
the  other  creditors  of  the  huslnjid  for  valuable 
consideration  in  money  or  money's  worth  have 
been  satisfied."  The  facts  show  that  the  money 
was  lent  to  the  husband  and  not  to  the  firm. 
[Cave,  J. — Tou  don't  show  he  had  any  property 
except  firm  property.]  AU  payments  were  mode 
to  him.  [Cave,  J. — One  partner  has  authority  to 
borrow  money  to  pay  off  the  firm's  debts.]  If  the 
money  was  not  paid  to  Nottingham,  but  to  the 
firm,  then  sect.  3  applies.  The  section  is  wide 
enough  to  cover  a  case  where  the  husband  baa 
partners.   He  cited 

Re  Oeneae ;  Ex  parte  The  Dietrict  Bank  of  London, 
16  Q.  B.  Div.TOO. 

F.  C.  Willii  in  reply.— By  the  Married 
Women's  Property  Act  it  was  never  intended  to 
prevent  a  wife  proving  against  the  joint  estate 
where  the  husband  had  partners.  Qene»^$  case 
does  not  compel  yon  to  decide  against  me  as  to 
the  2201. 

Cave,  J. — ^This  was  an  appeal  from  the  refusal 
by  the  trustee  in  the  bankruptcy  of  Messrs.  Tuff 
and  Nottingham  of  a  proof  tendered  bv  Mrs. 
Nottingham  against  the  joint  estate  of  ^e  firm 
for  7001.  As  regards  2007.  of  that  snm,  it  was  lent 
the  day  before  her  marriage,  and  it  is  clear  upon 
the  fscts  that  it  was  lent  to  Mr.  Nottingham  and 
not  to  the  firm  of  Tuff  and  Nottingham.  A 
cheque  for  that  amount  was  drawn  and  given  to 
Mr.  Nottingham,  who  put  it  into  his  private 


account,  andthe  conclusion  that  Icometo  ia,  thas 
it  was  a  loan  to  Mr.  Nottingham  and  not  to  bis 
firm,  and  therefore  Mrs.  Nottingham  cannot 
prove  for  it  against  the  firm.  As  regards  the 
remaining  sum  of  5001.,  the  contention  of  the 
trustee  was,  that  the  whole  proof  for  that  snm 
was  obnoxious  to  sect.  3  of  the  Married  Women's 
Property  Act  1882,  which  provides  that,  "  any 
money  or  other  estate  of  the  wife  lent  or  intrusted 
by  her  to  her  husband  for  the  purpc»e  of  any 
trade  or  business  carried  on  by  him  or  otherwise, 
shall  be  treated  as  assets  of  her  hosband's  estate 
in  case  of  his  bankruptcy,  under  the  reservation 
of  the  wife's  claim  to  a  dividend  as  a  creditor  for 
the  unount  or  value  of  soch  money  or  other 
estate,  after,  but  not  before,  all  chums  of  the  other 
creditors  of  the  husband  for  valuable  considera- 
tion in  money  or  money's  worth  have  been  satis- 
fied." Thus  where  a  wife  has  lent  money  to  her 
husband,  the  Legislature,  following  out  the  prin- 
ciple acted  upon  in  other  cases,  has  indentlfied 
the  wife  with  the  husband  to  this  extent  that, 
if  she  lent  money  to  her  husband  for  the  pur- 
pose of  any  trade,  she  shall  not  be  allowed  to 
claim  a  dividend  on  his  bankruptcy  until  the 
other  creditors  have  received  208.  in  the  pound. 
Now  this  section  in  question  does  not  apply  to 
the  case  of  a  loan  to  the  husband  and  another 
carrying  on  business  together,  and  I  cannot 
extend  it  to  such  a  case.  Sndi  a  case  is  not 
actually  provided  for  in  the  Act,  and  the  Act  in 
Sect.  1  says,  "  that  a  married  woman  shall  be 
capable  of  acquiring,  holding,  and  disposing,  by 
will  or  otherwise,  of  any  property  as  her  septate 
property,  as  if  she  were  a  feme  toU ; "  and  thoe- 
fore,  had  she  in  this  case  been  a  feme  eoUt  she 
could  have  lent  her' money  to  the  firm  and  have 
proved  for  it.  It  is  clear  that  sect.  3  applies 
only  where  a  husband  is  a  sole  trader,  and  does 
not  apply  to  the  case  of  a  husband  carrying  on 
business  in  partnership  with  another,  and  the 
question  I  shall  ask  myself  is  this,  was  this  a  loan 
to  the  firm  P  Or  was  this  a  loan  to' the  husband 
to  do  as  he  pleased  with,  and  to  give  it  to  the 
firm  if  he  thought  proper  9  Let  me  consider  the 
facts  of  this  case.  The  280Z.  part  of  this  5001.  was 
a  debt  due  to  a  person  from  the  firm  for  which 
Mrs.  Nottingham  became  surety,  and  which  she 
had  to  pay,  and  according  to  the  rule  of  principal 
and  snre^,  she  having  paid  the  debt  is  in  the 

Slace  of  the  creditor,  and  could  prove  uainst  the 
rm  on  its  buikruptcy.  Next  as  to  the  sum  of 
220?.,  with  regard  to  which  the  evidence  ia  con- 
tradictory. The  conclusion  I  come  to  is  that  it 
was  either  paid  to  creditors  or  to  the  credit  ct 
the  firm.  The  question  then  is,  did  Mrs.  Notting- 
ham intend  that  to  go  to  the  firm  or  to  her 
husband  P  There  is  nothing  to  show  that  Mr. 
Nottingham  had  any  property  outside  his  interest 
in  the  firm,  and  he  clearly  had  authority  to  borrow 
to  pay  off  debts  of  the  firm,  and  there  ia  nothing 
to  show  that  his  partner  dissented.  I  am  of 
opinion,  then,  that  the  whole  of  this  sum  was  used 
for  the  purposes  of  the  firm,  for,  had  Mr.  Notting- 
ham's own  capital  been  increased  by  the  sum  it 
must  have  appeared  in  the  books,  and  it  does  not 
appear.  To  the  extent,  therefore,  of  the 
rejection  by  the  trustee  of  the  proof  must  be  set 
aside. 

Solicitors  for  the  appellant,  Lake,  Beawmonft 
and  Lake. 
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JIfarch  14  and  April  6- 
(Before  Mathew  and  Catz,  JJ.) 
JBs  LovBDES ;  Em  parte  Teustee.  (a) 

AinifcrujTto/ — Avoidance  of  voluntary  aettlemetU  hy 
hanlerupt— Ability  to  pay  all  debts — Passing  of 
intereat  to  trustee  on  execution  of  settUmeni— 
Sankruptey  Act  1883.  «.  47. 

A.  eaeeuted  in  1880  a  voluntary  settlement,  under 
which  he  took  a  life  interest  In  1881  A.  execiUed 
a  second  voluntafy  settlement,  under  which  He 
also  took  a  life  interest  wtrth  13001.  At  this 
time  hie  life  trUerest  under  the  former  settlement 
VMS  toorth  lOOOZ.,  and  his  debts  amounted  to 
1800Z.  A.'s  life  interest  under  the  second  settle- 
ment passed  directly  to  himself  through  trueteas, 
ieho  acted  merely  as  eondutt-pipes. 

In  1885  A.  became  bankrupt.  An  application  was 
made  to  set  aside  ihe  second  s^lement  under 
sect.  47  of  the  Bankntptey  Act  1883. 

Sddj  that  the  second  settlement  was  not  void,  since 
the  interett  of  A.  under  U  must  be  taken  mto 
account  in  estimating  whether  or  not  he  woe  then 
ahle  io  pern  aU  hie  dimt. 

EM  also,  ihat  ihe  fact  that  ihe  settlor's  life  interest 
paaeed  diiretily  to  himself,  and  notiothe  iruetees, 
aid  not  invaltdaie  the  setHemeni. 

This  was  an  appeal  by  the  official  receiver  from 
the  judgment  of  the  Connty  Conrt  judge  of 
!!(orthampton,  revising  to  declare  a  post-nnpti^ 
settlement  void. 

The  bankrupt  tras  a  clergyman,  and  in  Sept. 
1880  he  made  a  post-nuptial  settlement  of  property 
■which  came  to  bim  from  his  father,  reserving  to 
himself  a  life  interest. 

On  the  13th  May  1881  the  bankrupt  executed 
another  post  -  nuptial  settlement  of  property 
devised  to  him  under  the  will  of  his  brotner. 

Under  thia  second  settlement  the  bankrnpt 
also  took  a  life  interest,  which  vested  in  him 
directlj  throngh  tmstees,  who  were  merely 
condait-pipes. 

In  Sept.  1885  the  settlor  became  bankrupt. 

At  the  date  of  the  settlement  of  18S1  the 
settlor's  debts  amounted  to  about  180CI. 

The  value  of  his  life  interest  under  the  settle- 
ment of  1880  was  at  that  time  lOOOI..  and  under 
that  of  1881  about  13501. 

An  application  was  made  by  the  official  receiver 
to  ^e  Connty  Conrt  judge  of  Northampton  to 
set  aside  this  settlement  of  1881,  on  the  ground 
that  it  had  not  been  proved  that  the  settlor  was, 
at  the  time  of  making  it,  able  to  pay  all  his  debts 
in  fall  without  the  aid  of  the  property  comprised 
in  the  settlement. 

The  County  Court  judge  refused  the  applica- 
tion, and  from  that  refusal  this  appeal  was 
hronght. 

The  Solicitor-QeneroX  (Sir  E.  Clarke)  and  Muir 
Mackenzie  for  the  api>BlIants. — This  second  settle- 
ment was  made  within  ten  years  of  banki*uptcy, 
sod  it  must  be  shown  that  the  settlor  was,  at  the 
timu  he  made  it,  able  to  pay  all  his  debts  without 
the  aid  of  the  property  comprised  in  the  settle- 
inent.  -  .Sect.  47  provides  that  "  any  settlement  of 
fropert^  not  being  a  settlement  made  before  and 
UL  opnsideration  at  marriage,  or  made  in  favour 
of  a  purchaser  in  good  faith  and  for  valuable 
cotuideration,  or  a  settlement  made  on  or  for  the 
^ifcor  children  of  the  settlor  of  property  which 
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has  accrued  to  the  settlor  after  marriage  in  right 
of  his  wife,  shall,  if  the  settlor  becomes  bankrnpt 
within  two  years  after  the  date  of  the  settlement, 
he  void  against  the  trustee  in  bankruptcy,  and 
shall,  if  the  settlor  becomes  bankrnpt.  at  any 
subsequent  time  within  ten  years  after  the  date- 
of  the  settlement,  be  void  against  the  trustee  in 
bankruptcy,  unless  the  parties  claiming  nndrar 
the  settlement  can  prove  that  the  settlor  was, 
at  the  time  of  making  the  settlement,  aMe  to  pay 
all  his  debts  without  the  aid  of  the  property 
comprised  in  the  settlement,  and  that  the  interest 
of  tne  settlor  in  such  property  had  passed  tO' 
the  trustee  of  such  settlement  on  the  execution 
thereof."  Two  points  must  be  proved :  (1  )■  that 
the  settlor  was  able  to  pay  all  his  debts ;  and  (2) 
that  the  interest  of  the  settlor  in  the  property 
had  passed  to  the  trustees  of  the  settiem^it  on. 
its  ^ecution. 

Winslow,  Q.C.  and  SPttmer. — The  section  is 
confined  to  property  settled  by  the  bankrupt 
upon  other  persons.  The  meaning  of  the  section 
is  clearly  that  the  interest  the  settlor  takes  him- 
self is  not  to  bo  excluded ;  for  this  interest  may 
in  itself  be  sufficient  to  pay  the  debts,  and  is 
in  fact  sufficient  in  this  case.  The  settlor  is 
not  a  trader,  and  had  no  intent  to  defraud  his 
creditors.  As  to  the  second  point,  if  the  appel- 
lants* contention  is  correct,  a  settlement  would, 
be  void  on  insolvency  ensuing  within  ten  rears  if 
the  settled  property  passed  curect  to  beuenciaries. 

Cur.  adv.  vuU. 
The  judgment  of  the  conrt  was  delivered  by  - 
Cave,  J. — ^This  was  an  appeal  by  the  official 
receiver  from  a  judgment  of  the  Connty  Court 
judge  of  Northampton  refnsing  to  declare  a  post- 
nuptial settlement  void.   In  1880  the  hankmptr 
who  is  a  clergyman,  made  a  post-nuptial  settle- 
ment of  property  he  derived  from  his  father,, 
reserving  to  himself  a  life  interest  in  the  fund. 
In  1881  the  bankrupt  made  a  further  settlement 
of  property  which  he  derived  from  his  brother, 
and  under  this  settlement  also  he  took  an  estate- 
for  life,  and  it  is  this  second  settlement  which 
the  official  receiver  seelES  to  set  aside  under  sect. 
47,  on  the  ground  that  it  has  not  been  proved  that 
the  settlor  was,  at  the  time  of  making  the  settle- 
ment, able  to  pay  all  his  debts  without  the  aid  of 
the  property  comprised  in  the  settlement.  When 
the  second  settlement  was  executed  the  settlor 
owed  18001.   The  value  of  his  life  interest  under 
the  first  settlement  was  1000!.,  and  the  value  of 
bis  life  interest  under  the  second  settlement  was 
about  13502.,  or  a  total  of  23501.   If,  therefore, 
the  value  of  the  bankrupt's  interest  under  the 
second  settlement  is  t«  be  taken  into  account  he 
was  able  to  pay  all  his  debts.   If  it  is  to  be- 
excluded  be  was  then  insolvent.   For  the  official 
receiver  it  was  contended  that  the  plain  longnage 
of  the  Act  was,  that  the  parties  claiming  under 
the  settlement  must  prove  that  the  settlor  was 
able  to  pay  all  his  debts  without  the  aid  of  the 
property  comprised  in  the  settlement,  and  that 
as  admittedly  the  bankrupt  could  not  do  that  with- 
out taking  into  account  the  value  of  his  interest 
under  the  second  settlement,  the  case  fell  within 
the  section.     On  the  other  hand  it  was  urged 
that  the  section  must  lie  taken  to  be  confiued  to 
property  settled  by  the  bankrupt   upon  other 
persons,  and  that  it  was  absurd  to  suppose  that 
the  Legislature  meant  that  the  interest^the  settlor 
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himself  took  under  the  settlement,  which  might 
be  of  sufficient  Talne  to  pay  his  debts  many  times 
over,  was  to  be  excluded.  It  is  important  to  see 
what  the  coarse  ot  legislation  on  the  subject  has 
."been.  By  the  1  Jac.  1,  c  15, 8.  5,  it  is  enacted. 
"That  if  any  person,  which  hereafter  is,  or  shall 
'be,  a  bankrupt,  1^  intent  of  this  statnte  shall 
convey  or  procure,  or  cause  to  be  conv^ed,  to 
any  of  his  childi-en,  or  other  person  or  persons, 
ao^  manors,  lands,  tenements,  hereditaments, 
offices,  fees,  annuities,  leases,  goods,  chattels,  or 
transfer  his  debts  into  other  men's  names,  except 
the  same  shall  be  purchased,  conveyed,  or  trans- 
ferred for,  or  npou,  marriage  of  any  of  his  or  her 
childreni  both  the  parties  married  being  of  the 
years  of  consent,  or  some  valuable  consideration, 
it  shall  be  in  the  power  and  authority  of  the  com- 
missioners on  this  behalf  to  be  appointed,  or  the 
morn  part  of  them,  to  bargain,  sell,  grant,  convey, 
demise,  or  otherwise  to  dispose  thereof,  in  as 
ample  manner  as  if  the  said  bankrupt  had 
been  aotn^^  seised  or  poasemed  tiiere(^  or  the 
debts  were  m  his  own  nam^  of  the  like  estate  or 
interest  to  his  lAieir  own  use,  at  aach  time  as 
lie  or  she  became  bankrupt;  and  that  every  such 
^rant,  bargain,  sale,  conveyance,  and  disposition 
of  the  said  commissioners,  or  of  the  greater  part 
of  them,  shall  be  good  and  available  to  all  intents, 
constructions,  and  purposes  in  the  law  against  die 
offender  or  offenders,  his  heirs,  executors,  admin- 
istrators, and  assigns,  and  such  children  and 
persons  as  shall  be  subject  to  this  statute,  and 
against  all  other  person  and  persons  claiming  by, 
from,  or  under  snch  offender  or  offenders,  or  snch 
-said  other  persons  to  whom  such  conveyance  shall 
be  made  oy  the  said  bankrupt,  or  hy  his 
means  or  procurement."  This  section  seems  only 
'to  have  ai^lied  to  interests  conveyed  to  the 
children  or  other  persons ;  for  any  estate  vested 
in  the  bankrupt  himself  by  the  settlement  would 
pass  on  his  bankruptcy  to  the  commissioners,  and 
would  be  sold  by  them  without  the  aid  ot  this 
section.  By  the  6  Geo.  4,  c.  16,  s.  73,  it  was 
enacted, "  lliat  if  any  buikrnpt,  being  at  the  time 
insolvent  shall  (except  upon  the  marriage  of  any 
of  his  <diUdren,  or  for  some  valuable  considera- 
tion) have  conveyed,  assigned,  or  transferred  to 
any  of  his  children,  or  any  other  person,  any 
liereditaments,  offices,  fees,  annuities,  leases, 
goods,  nr  chattels,  or  have  delivered  or  made 
over  to  any  snch  person,  any  bills,  bonds,  notes, 
or  other  securities,  or  have  transferred  his  debts 
to  any  other  person  or  persona,  or  into  any  other 
person's  name,  the  commissioners  shall  have 
power  to  sell  and  disp<»e  of  the  same  as  afore- 
said ;  and  evexy  snch  s^e  shall  be  valid  against 
the  bankrupt  and  such  children  and  persons  as 
aforesaid,  and  against  idl  jftersons  olaimmg  under 
him.*'  'tbo  same  reasoning  seems  to  apply  to 
this  enactment,  and  also  to  the  similar  enactment 
contained  in  the  12  &  13  Vict.  c.  106.  s.  126.  The 
enactment  coctained  in  the  Act  of  1869,  s.  91,  is. 
so  far  as  the  present  pnrpose  is  concerned, 
similar  to  that  of  the  Act  of  1883,  except  that  it 
was  confined  to  traders.  A  settlement  which 
leaves  the  settlor  still  able  to  pay  his  debts, 
although  his  means  of  paying  them  may  be  in 
part  derived  from  the  interest  he  takes  nnder  the 
settlement,  can  hardly  be  sapposed  to  be  within 
the  meaning  of  the  enactment.  Suppose  a  yonng 
man  having  no  property,  but  an  estate  tail  in 
remainder  on  the  death  of  his  father  in  large 
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landed  property,  does  what  is  very  common, 
viz.,  at  his  father's  request  joins  in  resettling 
the  property,  reserving  to  himself  on  the  resettle- 
ment a  life  estate  only,  could  it  be  contended 
that  the  settlement  mif^t  be  avoided  on  his 
becoming  bankmpt  within  ten  yean,  nmply  on 
its  being  shown  tnat  he  owed  at  the  time  10001. 
or  so  wnicfa  he  conld  not  pay  without  taking  into 
acooont  the  value  of  his  interest  under  the  settle- 
ment, which  might  amount  to  many  thousancU  of 
pounds  P  It  is  true  that  in  this  case  the  effect  of 
the  settlement  was  to  give  the  bankmpt  only  a  lila 
estate  which  would  expire  with  him ;  out  can  that 
make  any  difference  P  It  was  admitted  that  the 
valueof  the  bankmpt'slife  interest  nndertbe  settle* 
ment  of  1880  was  to  be  taken  into  oonaideratimi; 
yet  that  was  a  contingent  interest  only,  tor  it  was 
dependent  on  his  outliving  bis  fether,  who  did 
not  die  till  1880.  It  seems  to  ns  that  the  section 
mnst  be  read  to  mean  "  without  the  aid  of  the 
property  which  b^  the  settlement  passes  to  other 
persons.'*  In  this  case  what  the  settkv  zcally 
settled  was  the  rerasion  expectant  <m  tu 
termination  of  his  lite  estate;  anditoaa  httrdlybs 
supposed  that  the  law  intendisd  to  preremt  bis  di^ 
posmg  of  the  surplus  when  he  retained  what  was 
more  than  snfBoient  to  pay  all  his  debts.  Had 
the  settlor's  property  been  divided  among  his 
creditors  on  the  morrow  of  the  settlement,  there 
would  admittedly  have  been  more  than  snfficiait 
to  pay  every  creditor  20«.  in  the  ponnd.  The 
settlor  was  not  a  trader,  and  it  has  never  beon 
suggested  that  he  had  any  intent  to  delay  or 
defeat  his  creditors.  A  seisjnd  point  was  taken 
involving  a  still  more  harsh  construction  of  this 
section.  It  was  argued  that  the  settlement  was 
void,  on  the  ground  of  the  interest  of  the  settlor 
not  having  passed  to  the  trustee  of  the  settle 
ment  on  the  execution  thematt  becanse  the 
settloi^B  life  interest,  and  also  the  interest  fpvai 
to  his  wife,  was  limited  to  them  witfaoat  the  intci^ 
position  of  trustees,  or  at  any  rate  with  the  into^ 
position  of  trustees  who  simply  acted  as  condnit* 
pipes,  taking  themselves  no  estate  in  the  proper^ 
settled.  It  is  difficult  to  state  Uiis  objection  is- 
telHgibly.  What  the  law  was  intended  to  prevent 
was  a  settlement  to  operate  infuturo — a  covenant 
for  instance,  to  settle  the  specific  property  which 
the  trustees  conld  have  enforced  against  the 
trustee  in  the  case  of  the  settlor's  bankruptcy. 
According  to  the  contention  on  behalf  of  the 
official  receiver,  a  settlement  wonld  be  void  on  the 
settlor's  becoming  bankrupt  within  ten  years,  no 
matter  how  solvent  he  might  have  been  at  the 
time,  if  the  settled  property  passed  directly  to 
any  of  the  beoeficiaries  without  the  intemntiaa 
of  the  trustees  appointed  to  preserve  the  iitferest 
ctf  the  remaining  oeneficiaries.  A  settlor  owiiw 
lOOOI.,  and  possMsed  ci  property  worth  10,OOOC 
settles  one-tenth  of  it  in  sooh  a  way  that  he  gims 
his  wife  directly  an  interest  tor  her  life,  and  after 
her  death  the  property  is  to  go  to  tmstees  for  the 
benefit  of  his  children.  It  is  contoided  that  sndi 
a  settlement  is  within  the  section,  becanse  the 
interest  the  wife  takes  does  not  pass  to  the 
trustees,  but  goes  to  her  directly,  and  the  interest 
which  the  tmstees  do  take  does  not  come  into 
possession  until  the  death  of  the  wife.  We  think 
it  sufficient  to  state  the  proposition,  which  appears 
to  ns  to  carry  its  own  refutation  on  the  face  it. 
In  mcik  a  case  the  whole  interest  which  ths 
settlor  parts  with  posses  on  the  tsecatitm  of  the 
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deed.  The  wife's  intereet  Tests  in  possessioii  on 
the  execution  of  the  deed.  The  remainder  to  the 
troBteea  is  vested  on  the  execution  of  the  deed. 
The  settlor  retains  nothing.  How  can  it  possiblr 
be  Bud  that  t^t  is  within  the  mischief  at  which 
the  section  is  aimed,  or  even  within  its  natural 
and  plain  meaning?  In  oar  opinion  the  judgment 
of  the  court  below  was  right,  and  the  appeal  must 
he  dismissed  with  costs. 

Solicitor  for  the  appellant,  7*^  SolicUor  to  the 
Bocatd  of  Trade. 
Solicitors  for  the  respoi^ent,  TTiUtt  and  WiUU, 


MotA  19  and  Apr&  6. 

(Before  Cavb,  J.) 

&  Bkcko,  Silva.,  ahd  Son  ;  Ejs  parte  Fsaitcis 
AND  Co.  LlMITSn.  (a) 

Bankruptcy — Stoppage  in  tr€tnnUi — End  of  iramsU 
— Pwrduuo  by  agent  in  England  fof  foreign 
principal — Baivery  onprineipaX'e  vetael — MaU't 
race»pf«. 

B.  and  8:  acting  at  agenU  in  England  for  a  foreign 
principal,  purtJuued  from  F.  and  Co.,  in  Eng- 
land, cement  for  the  New  York  market;  the 
eemeiU  was  ordered  to  he  aent  alongiide  a  vettel 
tehich  B.  and  8.  had  purchased  frr  their  prinei- 
pal,  and  wat  ahipped  on  hoard  that  veaael ;  maie*e 
receivtafor  the  cement  were  taken  hy  F.  and  Co. 
and  handed  onto  B.  and  S.,  who  exchanged  them 
for  biU$  of  lading  in  which  B.  and  8.  were  ataied 
to  he  the  ah^pera,  and  which  made  the  goode 
ddioerabU  to  the  order  of  B.  and  8.  B.  and  8. 
gave  aU  neeeaaary  direetuma  aaiothe  deatination 
of  the  good*  and  fl^  aailxng  of  the  veaad.  While 
vt»  veaaA  mu  on  iU  way  to  New  York^  B.  and 
8.  hecame  bankrupt,  and  F,  and  Co.  claimed  as 
vnpaid  vendors  to  atop  the  cement  in  tranaitu. 
F.  and  Co.  knew  not  only  that  the  vettel  belonged 
to  B.  and  8.'t  principal,  hut  alto  tJuit  the  cement 
wat  bought  hy  B.  ana  8.  for  thai  principal. 

Sdd,  that  F.  and  Co.  were  not  entitled  to  stop  the 
cement  in  iranaitu. 

T&uwasa  motion  on  behalf  of  Messrs.  Francis 
sod  Co.  for  a  declaration  that  they  were  on  the 
2Dd  March  1885  entitled  to  stop  in  tranaitu  2225 
burels  of  Portland  cement. 

Messrs,  Francis  and  Co.  were  cement  manu- 
bctnrers  carrying  on  business  at  Vanzhall. 

In  the  latter  part  of  the  year  1884  Messrs. 
Snmo,  Siira,  and  Son,  who  were  merchants 
carrying  on  business  in  the  city  of  London,  and 
acting  as  agents  for  a  Mr.  Burmester,  a  merchant 
et  Oporto,  bought  of  Francis  and  Co.  the  cement 
iuquestion. 

the  eement  was  stated  to  be  required  for  the 
27ev  York  market. 

On  the  1st  Dee.  Bmno,  Siln^and  Son  and 
Fnnds  and  Co.  met  and  agreed  upon  the  terms 
cf  the  purchase,  and  Bmno,  SUva,  and  Sim  Idien 
infonned  Francis  and  Ua  that  the  cement  was 
to  be  shipped  in  a  Tessel  that  Bruno,  Silva,  and 
aoa  were  then  purchasing  on  behalf  of  their 
^ncipal  abroad,  and  which  was  then  Ijring  in  the 
West  India  Docks. 

Early  in  Jan,  1885  the  vessel  was  so  pnrchasied 
1)7,  Bmno,  Silva,  and  Son  for  Mr.  Burmester,  their 
principal  abroad. 
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Bruno,  Silva,  and  Son  thereupon  instructed 
Francis  and  Co.  to  send  the  cement  alongside  the 
vesseL  The  cement  was  sent  by  Francis  and  Co. 
alongside  the  vessel  then  loading  in  the  West 
India  Docks,  and  was  duly  shippea  on  board. 

Francis  and  Co.  knew  not  only  that  the  vessel 
belonged  to  Burmester,  but  also  that  the  cement 
was  bought  by  Bruno,  Silva,  and  Sou  for  him. 
Mate's  receipts  for  the  goods  as  shipped  were  in 
due  course  given  by  the  mate  to  Francis  and  Co.*8 
lightermen,  and  subsequently  handed  hy  Franoia 
nod.  Go.  to  Bruno,  Silva,  and  Son, 

Bmno,  SUva,  and  S<m  nve  all  necessary  direo- 
ticms  to  the  master  of  the  ship  as  to  the  receipt 
of  the  goods,  the  sailing  of  the  vessel,  and  her 
destination. 

Bills  of  lading  making  the  cement  deliverable 
at  Hew  York  to  their  order,-  and  in  which  they 
were  described  as  shippera,  were  taken  by  Bmno, 
SUva,  and  Son,  and  dateil  12th  Jan.  1885. 

The  vessel  sailed  in  doe  course  to  New  York 
with  the  cement  on  board. 

On  the  14th  Feb.,  whUe  the  vessel  was  on  her 
voyage,  and  while  Francis  and  Co.  were  still  un- 
paid, Bmno,  Silva,  and  Son  became  bankmpt. 

Francis  and  Co.  thereupon  claimed  as  unpaid 
vendors  to  exercise  their  right  to  stop  the  cement 
tn  transitu. 

On  the  2Dd  March  1885  it  was  arranged,  with 
the  sanction  of  the  official  receiver,  that  instead 
of  stopping  the  delivery  of  the  oement  at  New 
York,  FranoiB  and  Co.  should  be  considered  as 
having  exercised  any  right  of  stopp^  m 
Aunsitu  to  whifdi  they  were  then  entitled. 

And  this  was  a  motion  hy  Franois  and  Go.  to 
declare  that*  they  were  bo  entitled  to  exerciae 
their  right  of  stoppage  im  tnuuUti  on  the  2nd 
March  1885. 

Myhurgh,  Q.C.  and  iVieoB  for  the  applicants.— 
The  qnestion  is,  was  there  an  actual  aelivnry  to 
Bruno,  SUva,  and  Son,  or  a  constructive  delivery 
only?  Was  the  destination  New  York  or  Ltm- 
donP  The  destination  is  the  place  where  the 
goods  are  to  be  sent  to  by  the  vendor,  and  here  lb 
was  fixed  by  Bnrmester  as  New  York.  We  are  to 
ship  the  gfoods.  The  real  question  is,  are  the 
goods  delivered  to  a  person  to  pass  them  on  ?  as,  if 
BO,  the  transitus  is  not  at  an  end.  Our  direc- 
tions were  that  the  goods  were  to  be  sent  on  board 
for  shipment  uid  not  to  be  kept  there.  In  Ben- 
jamin  on  Sale,  3rd  edit.,  p.  832,  it  is  stated,  "  that 
the  question  and  tho  sole  question  for  determin- 
ing whether  the  transitns  is  ended  is,  in  what 
capacity  the  goods  are  held  by  him  who  has  the 
custody?  Is  he  the  bnyer's  agent  to  keep  the 
goods  '  or  the  buyer's  agent  to  forward  them  to 
the  destination  intended  at  the  time  the  goods 
were  put  in  transit  P  "  This  is  not  a  case  of  a 
delivery  of  goods  to  a  pnrchaser's  own  ship. 
[Gate,  J. — Could  you  have  compelled  the  master 
to  hand  yon  hills  of  lading  P]   Yes.   They  cited 

Xx  parte  Bottvear  Clay  Company,  11  Ch.  Div,  580 1 
Btrndtton  y.  8tnmg,  19  L.  T.  Bep.  K.  B.  40 ;  L.  Sep. 

8Cfa.  App.  588; 
Turner  v.  Trustees  of  Linsrvool  Docks,  17  L.  T.  Bep. 

N.  8.212;  6Ex.  543; 
BAotaman  t.  London  and  Yorkshire  Railway  Com- 
13  L.  T.  Bep.  K,  8. 733 ;  L.  Bap.  2  Ch.  App. 


Kem^  T.  Falk,  47  L.  T.  Bep.  N.  8.  451 ;  7  App.  Cas. 
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Bowen  Rowlands,  Q.O.  and  Linklaiw  for  the 
tinBtee. — It  13  clear  that  here  there  was  an  actual 
delivery  by  Francis  and  Co.  Their  intention  was 
to  part  with  the  goods.  The  transit  was  over 
before  March.  The  second  destination  mesne  that 
you  must  eive  not  only  the  name  of  the  place  to 
which,  but  also  the  name  of  the  person  to  whom 
goods  are  to  be  sent ;  and  Ex  parte  Milet  ,- 
Be  Isaacs  (15  Q.  B.  Div.  39)  shows  that  the 
mere  fact  that  the  seller  knows  to  what  place  the 
goods  are  f^ing  does  not  make  that  place  the 
place  of  destination.  Everything  shows  that  the 
vessel  was  the  place  of  destination.  While  the 
goods  were  with  the  lighterman  no  donbt  they 
conid  have  been  stopped. 

Myhurgh,  Q.C.  in  reply. — We  were  bound  to 
deliver  the  goods  into  the  vessel  to  be  carried  on, 
and  they  accepted  them  to  be  shipped  to  New 
York. 

Cur.  adv.  vuU. 

Cave,  J. — In  this  case  a  motion  was  made  on 
behalf  of  Francis  and  Co.  Limited  for  a  declara- 
tion that  they  were,  on  the  2nd  March  1885,  en- 
titled to  stop  in  transitu  2225  barrels  of  cement, 
nnder  the  billowing  circnmstances :  In  .  1884 
Bmno,  Silva,  and  Son.  merchants  in  London, 
acting  as  agents  of  Mr.  Bnrmester,  a  merchant  of 
Oporto,  bought  of  Francis  and  Co.,  cement 
manufacturers  at  VanxhaU,  the  cement  in  ques- 
tion, which,  was  stated  to  he  wanted  for  the  New 
York  market,  and  when  the  terms  of  purchase 
were  agreed  upon  Bruno,  Silva,  and  Son  mformed 
Francis  and  Co.  that  the  cement  was  to  be  shipped 
in  a  vessel  then  lying  in  the  West  India  Docks, 
and  which  they  were  then  pnrchasing  on  behalf  of 
their  principal  abroad.  In  Jan.  1885,  when  the 
purchase  of  the  vessel  had  been  completed,  Bruno, 
Silva,  and  Son  instructed  Francis  and  Co.  to 
send  the  cement  alongside  the  vessel ;  this  was 
done,  and  the  cement  was  duly  shipped  on  board. 
Mate's  receipts  for  the  cement  were  given  to 
Francis  and  Co.'s  lightermen,  and  handed  by 
Francis  and  Co.  to  Bruno,  Silva,  and  Son.  Bruno, 
Silva,  and  Son  gave  -all  necessary  directicms  to 
the  master  of  the  ship  as  to  the  receipt  of  the 
cement,  the  sailing  of  the  vessel,  and  her  desti- 
nation, and  took  bills  of  lading  making  the 
cement  deliverable  at  New  York  to  their  order. 
On  the  14th  Feb.  1885  Bruno,  Silva,  and  Son 
became  bankrupt,  and  thereupon  Francis  and  Co. 
claimed  to  exercise  the  right  of  stoppage  in 
transitu  over  the  cement,  which  had  not  then 
arrived  at  New  York.  It  must,  I  think,  be  taken 
that  Francis  and  Co.  knew  not  only  that  the 
vessel  belonged  to  Burmester,  but  also  that  the 
cement  was  bought  by  Bruno,  Silva,  and  Son  for 
him.  I  offered,  if  any  doubt  existed  oa  the  snb- 
ject,  to  take  measures  to  have  the  truth  as  to  the 
matter  cleared  up,  but  Mr.  Myburgh  declined  my 
offer.  Now  upon  these  facts  there  can  be  no 
donbt  that,  OS  natween  Bruno,  Silva,  and  Son  and 
Bnrmester,  the  cement  was  tn  iranntu  on.  the 
14tb  Feb.,  and  altfaongh  the  cement  was  pat  on 
board  Bunnester's  own  vessel,  yet  Bmno,  Silva, 
and  Son,  having  taken  bills  of  lading,  had  as 
i^iost  Bnrmest-er  the  right  of  stoppage  tn 
iranaitu :  {Feise  v.  Wray,  3  East,  93,  com- 
bined with  Turner  v.  lAverpool  Dot^s  Trustees, 
vM  sup.  But  the  question  I  have  to  decide  is 
not  what  were  the  rights  of  Bruno,  Silva,  and 
Son  gainst  Bnrmester,  who  has  not  become  in- 


solvent, but  what  were  the  rights  of  Francis  and 
Co.  as  vendors  to  Bmno,  Silva,  and  Son ;  what 
as  between  them  was  the  transitns  ?   The  object 
of  the  voyage  to  New  York  was  to  effect  deliveij' 
to  Burmester  or  his  agents.   It  was  not  con- 
templated that  Bmno,  Silva,  and  Son  should  have 
possession  at  all,  except  in  so  far  as  they  g(?t 
possession  by  the  delivery  on  board  the  vessel 
As  between  themselves  and  Burmester.  Bmno, 
Silva,  and  Son  were  to  ship  the  cement  on  board, 
and  they  did  so,  and  we  described  in  the  bills  of 
lading  as  the  sbipperR.   As  between  themsdns 
and  Francis  and  Co.,  Bmno.  Silva,  and  Son  were 
to  receive  the  cement  on  board  the  vessel.  The 
only  possession  they  required  was  sn  much  as 
enabled  them  to  fulfil  Bnrmester's  instruction  by 
shipping  the  cement  on  bis  vessel.   In  the  course 
of  the  argument  I  asked  Mr.  Mybnrgh  what  the 
effect  would  have  been  if  Bmno,  Silra,  and  Son 
had  sent  a  clerk  to  the  vessel  to  count  the  barrels 
of  cement  as  they  were  put  on  board;  and  be  did 
not  seem  to  find  the  cjnestion  easy  to  answer.  It 
may  be  that,  if  Francis  and  Go.  had  taken  bills  of 
lading  making  the  cement  deliverable  to  their 
order  at  New  York,  tho  transitns  would  not  have- 
ended,  as  between  Francis  and  Co.  and  BroiKV 
Silva,  and  Son,  nntU  the  cement  had  arrived  at 
New  York,  and  Bnrmester,  or  his  a^nt  at  New 
York,  might,  as  between  Francis  and  Co.  and 
Bmno,  Silva,  and  Son,  have  been  treated  as  the- 
agents  of  the  latter  to  receive  possession  at  Ker 
York,  and  the  master  of  the  ship  solely  as  an 
agent  for  carriage.   This,  however,  was  not  done. 
On  the  contrary,  Francis  and  Co.,  knowing  that 
Bmno,  Silva,  and  Son  were  buying,  not  for  them- 
selves but  for  Burmester,  or  at  all  events  for  a 
principal  abroad,  and  that  the  cement  was  to  be 
shipped  on  board  that  principal's  ship,  handed 
the  mate's  receipts  to  firano,  Silva,  and  Son, 
who  took  bills  of  lading  in  which  they,  and  nob 
Francis  and  Co.,  were  described  as  the  shippers. 
Under  these  circumstances  -was  there  an  actnal 
delivery  to  Bruno,  Silva,  and  Son,  or  a  constnic- 
tive  delivery  only  P  I  think  there  was  an  actnal  de- 
livery on  the  ground  that.alcbongh  they  kneir  that 
the  cement  had  been  bought  by  Bmno,  Silva,  and 
Ron  for  their  principal  abroad,  and  that  it  was 
loaded  on  that  principal's  ship,  Francis  and  Co.  did 
not  take  bills  of  lading  from  the  master.buttookthe- 
mate's  receipts  to  Bmno,  Silva,  and  Son,  who  them- 
selves handed  those  receipts  to  the  captain,  and 
obtained  from  him  bills  of  lading  in  which  they 
are  described  as  the  shippers.   When  Bmno, 
Silvft,  and  Son  were  in  possession  of  the  mate's 
receipts,  I  see  nothing  as  between  themselves 
and  Francis  and  Co.  but  their  duty  to  Burmester, 
which  conld  have  prevented  their  taking  bills  of 
lading  from  the  master  for  any  other  port,  and 
thna  impressing   a  fresh   destination  on  the 
cement.    They  were,  I  think,  when  they  got  the 
mate's  receipts,  in  actual  possession  of  the  goods, 
and  might,  ao^  far  as  Fraocis  and  Co.  were  cw- 
cemed  have  impressed  a  different  destinatioo 
nponthemhadthey  thought  fit  to  do  so.  Snppoa^ 
Tmile  they  had  the  mate's  receipts  and  before  ex- 
chafing  them  for  the  bills  of  lading,  they  had 
got  a  telegram  from  Burmester  directing  thoB 
to  send  the  vessel  with  the  cement  to  some  other 
port,  or  to  send  the  cement  elsewhere  by  some 
other  ship,  why  could  they  not  have  done  so?  If 
they  could  have  dene  so,  the  cement  had  got 
into  the  poesessiou  of  the  ^Yficl^^^^^^V^  * 
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tint  they  caald  hare  altered  its  deBtinatum,  and 
if  80  WB  tiansitQs  was  at  an  end.  For  these 
RUKiB,  I  am  of  opinion  that>  under  the  oircnm- 
atinoes  of  this  case.  Franoia  and  Co.  had  no  right 
to  stop  the  cement,  and  the  motion  most  be 
lefnwa  with  costs. 

Solicitoni  for  the  applicants,  Clarhe,  Bawlim, 
and  Co. 

Solicitors  for  the  tmatee,  Kear$ey.  Sawet,  and 


Satarday,  JprU  23. 
(Before  Cats,  J.) 
Be  PoRVis ;  Ex  parU  Booke.  (a) 
Baiakrwptcy  —  Discovery  o/  dolor's  property  — 
Btamuiaiion  tf  wifMs*— fifrfitMtl  to  produce 
Ictter^ooib— SonAn^tey  Aet         s.  27,  r.  88. 

£y  ted.  27  (1)  Gie  eovH  may,  on  tho  application  of 
the  .  .  .  tnuUe  .  .  .  «ummon  htfore  it 
.  .  .  amy  perton  hnoum  or  ni^aeeted  to  have 
M  kit  potaeenon  any  of  the  e$tate  or  effects 
idonging  io  the  debtor  .  .  .  or  an^  pereon 
tpAont  the  court  may  deem  capable  of  gimng  in- 

■  formation  r^ecting  the  debtor,  hie  dealings,  or 
property,  and  the  court  may  require  any  ewth 
penon  to  produce  amy  iocumentt  in  hie  custody 
or  power  velatiM  to  ih»  (2efi<or,  hie  dealinge  or 
property.  (5)  if  any  person  on  examination 
befora  ute  courtadmiis  that  he  has  in  hispossession 
any  property  belonging  to  the  debtor,  the  court 
may,  on  the  application  of  the  .  .  .  trustee, 
order  him  io  aelioer  to  the  .  .  .  trustee  such 
property,  or  any  part  (hereof. 

By  me  88,  if  a  .  .  .  vnbiess  examined  before 
a  registrwr  refuses  to  answer  to  the  satisfaction 
of  t&c  registrar  any  question  which  he  may  alloio 
to  beput,  the  registrar  shaU  report  suck  refusal  in 
a  summary  way  to  the  judge,  and  upon  such 
r^ort  bemg  made,  the  .  .  .  vnhieet  in 
dfauU  shaU  be  in  the  tame  poeUion  and  be  dealt 
mtk  in  the  same  manner  as  if  he  had  made 
d^auU  m  answering  before  the  judge. 

A  witness  was  examined  under  this  sect.  27  before 
the  registrar,  and  produced  certain  letters  torn 
from  a  letter-book  m  his  possession,  but  refused 
to  produce  the  book  itself,  as  he  swore  that  it 
contained  no  letters  rdating  to  the  debtor,  his 
dealings  or  hie  property,  other  than  thoee  pro- 

■  dttced. 

On  an  application  being  made  to  commit  the  witness 
.  under  rule  88: 

Seld  {refuging  the  application),  that  the  witness's 
answer  must  be  acc^ted,  cu  tfis  object  qf  the 
section  was  not  to  mobile  a  trustee  hy  cross- 
euinination  to  malee  out  a  case. 

I^s  vaa  an  application  to  commit  a  witness  for 
Rfnslng  to  produce  a  letter-book  in  his  possea* 
noa  vhen  ordered  to  do  so  b^  the  registrar. 

On  the  &th  Feb.  1887  the  witness  was  examined 
before  the  registrar,  and  refused  to  produce  a 
certain  letter-book  in  his  possession. 

The  examination  was  adjourned  until  the  19th 
Harch,  when  the  witiKSS  produced  certain 
letters  torn  &om  the  bo(^  bat  again  refused  to 
produce  the  book  itself,  on  the  ground,  as  he 
swore,  that  the  book  contained  no  letters 
(elating  to  the  debtor,  bis  dealings  or  property, 
<^her  than  those  produced. 

<i}  Bfportad  lij  J.  E.  TUrcsR',  Es4^  BurMer«t-LMr. 
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The  Begpatrar  reported  such  refusal  by  the 
witness  to  the  judge,  and  on  the  registrar's  report 
this  application  was  made. 

Bingwood  for  the  trustee. — Under  sect.  27,  "  the 
courtnia7,onUieapplicationof the  .  .  .  trnstee, 
at  any  time  after  a  receiving  order  has  been  made 
against  a  debtor,  summon  before  it  .  .  .  any 
person  known  or  suspected  to  have  in  his  posses- 
sioD  any  of  the  estate  or  effects  belonging  to  the 
debtor,   ...   or  an^  person  whom  the  court 

'  may  deem  capable  of  giving  information  respect- 
ing the  debtor,  his  d^lings  or  property,  and  the 
court  may  require  any  such  person  to  produce 
any  documents  in  bis  custody  or  power  relating 
to  the  debtor,  his  dealings  or  property.  (3.)  The 
court  may  ezamineon  oath,  either  by  word  of  mouth, 
or  by  written  interrogatories,  any  person  so  brought 
before  it  concerning  the  debtor,  his  dealings  or  pro- 
perty. (5.)  If  any  person,  on  examination  before  the 
court,  admits  that  he  has  in  bis  possession  any 
property  belon^g  to  the  debtor,  tho  court  may, 

:  on  the  application  of  .  .  .  trustee,  order 
him  to  deliver  to  the  .  .  .  trustee  such  property,, 
or  uiy  part  thereof,  at  such  time,  and  in  such 

:  mAuner.andon  suchtermsasto  the  court  mayseem 

nt."  By  rule  88, "  If  a  .  .  .  witness  examined 
ore  a  registrar  refuses  to  answer  to  the  satis- 
:  faction  of  the  registrar  any  question  which  he 
may  allow  to  be  put,  the  registrar  shall  report 
sucn  refusal  in  a  summary  way  to  the  judge,  and 
upon  such  report  being  made,  the  witness  .  .  . 
in  default  shall  be  in  the  same  position  and  be 
,  dealt  with  in  the  same  manner  as  if  he  had  made 
default  in  answering  before  the  judge." 
'  B.  V.  Williams  for  the  witness. — The  trustee 
must  take  the  witness's  answer,  and  he  has  sworn 
that  the  book  contains  no  documents  relating  to 
the  bankruptcy  other  than  those  produced.  He 
cited  Be  Thorpe ;  Ex  parte  Tatton  (45  L.  T.  Bep. 
N.  S.  89;  17  Ch.  Div.  612)  and  handed  in  certain 
other  letters  between  witness  and  the  debtor, 
which  Cave,  J.  refused  to  allow  the  trustee 
to  see. 

Bingwood  in  reply. — We  are  entitled  to  have 
'  the  letter-book  produced,  ao  that  we  may  see  the 
place  where  the  letters  have  been  torn  out. 
[Oavb,  J. — It  is  not  intended  that  you  should 
overhaul  the  doenments.]  Hi»  trustee  wants  ta 
get  information  as  to  the  debtor's  property. 
[Cave,  J. — ^The  only  information  the  debtor  has 
,  withheld  from  yon  is  the  letter-book.]  The 
registrar  ordered  the  book  to  be  produced,  and 
the  witness  did  not  appeal  from  his  order. 

Caw,  J.— This  application  must  be  dismissed. 
I  have  looked  at  the  questions  which  it  is  said  the 
witness  has  refused  to  answer,  and  I  can  see 
nothing  objectionable  in  his  answers  to  them, 
except  that  he  refuses  to  answer  the  question  as 
to  the  letter-book,  and  that  merely  amounts  to 
a  refusal  to  produce.  Now,  supposing  he  had 
produced  the  letter-book,  all  that  the  trustee 
would  get  would  be  to  see  where  the  letters  had 
been  torn  out.  The  section  which  has  been  cited, 
sect.  27,  does  not  give  the  trustee  power  to 
cross-examine  a  person  so  as  tc  make  out  a  case, 
but  it  merely  gives  a  short  way  of  finding  out  if 
a  person  admits  the  possession  of  any  property 
belonging  to  the  debtor,  and  if  he  does  admit 
such  possession,  then  the  trustee  can  get  the 
property  delivered  up  to  him ;  but  this  mode  of 
procedure  is  not  given  for  the  purpose  of  enabling 
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the  trustee  to  collect  materials  in  order  that  he 
may  make  a  snccessfal  motion.  All  the  trustee 
can  do  is  to  pnt  the  qaestioiu  to  the  person,  and 
he  must  take  the  answers  he  receives ;  he  can 
call  for  anj  docament  relating  to  the  bankruptcy, 
bnt  if  the  jperson  who  is  asked  to  peodxux  it  Bays, 

I  swear  it  contains  nothing  wfaicb  concerns  the 
hankmptcy,"  the  trustee  cannot  then  go  on  and 
crosB-ezamine  him  to  see  if  be  says  what  is 
correct.  Unless  I  was  satisfied  that  there  w«s 
something  wrong  I  sbould  certainly  not  be  dis- 
posed to  press  this  section  very  severely.  And  here 
there  is  nothing  to  lead  me  to  su}^>08e  that  in  re- 
faaing  to  produce  this  book  the  witness  was  actu- 
ated by  any  desire  to  conceal.  Mr.  Williams  has 
shown  me  some  of  the  letters,  and  these  I  do  not 
think  onght  to  be  produced.  This  application 
must  be  dismissed,  bnt  without  cotits. 

Solicitor  for  the  applicant,  A,  Orey. 

Solicitor  for  the  witnesB*  Jamet  Ora&am  Lemon. 


FBOBATE,  DirOBCE.  AKD  ADIOBALTY 
DIVISION. 
ASMIBALTT  BUSINESS. 
Monday,  Dec.  20, 1886. 

(Before  the  Bight  Hon.  Sir  James  Hakkxk, 
assisted  by  Tbinitt  Mastkhs.) 
The  Webba.  (a) 
Salvage— Amouni  of  award — IngredienU  of  a  tol- 
00^0  eervice. 

The  court,  in  eetimating  the  value  of  $ah>aae  eeroieea, 
foltes  info  coneideraMon  the  value  of  the  property 
saved,  the  ritke  to  tohieh  it  hat  been  expoaea,  the 
peril*  from  which  it  hoe  been  saved,  the  poeaibtUty 
of  other  aeeietanee  being  obtained,  the  tiaJue  of 
the  salving  *Afp,  the  aacrifieet  a/nd  rieke  incurred 
by  the  aaivort,  and  the  length  of  time  to  which 
they  are  aepoeed  to  eueh  rieke. 

In  a  ealvage  action  the  plaintiffa'  ehip,  cargo,  aiid 
freight  being  worth  90,000!.,  and  the  vahte  of  the 
defendanUt  •hip,  cargo,  and  freight  240,000^  the 
Court  awarded  70001. 

This  was  a  salvage  action,  instituted  by  the 
owners,  master,  and  crew  of  the  steamship 
Vmetian  against  the  owners  of  the  steamship 
Werra,  her  cargo  and  freight,  to  recover  salvage 
for  services  rendered  in  the  Atlantic  Ocean  from 
the  Slst  Jaly,  to  7th  Aug.  1886. 

The  Venetian  was  a  steamship  of  2733  tons  net, 
and  at  the  time  d  servicaa  was  in  tiw  Atlantic 
Ocean,  lat.  44°  TS.  and  long.  47**  57'  W.  on  a  voyage 
from  Idverpocd  to  Boston.  She  had  a  eeneral 
cargo  on  board,  sixteen  cattlemen  and  seven 
stowaways,  and  was  manned  by  a  crew  of  fifty- five 
himds  all  told.  At  about  4.30  p.m.  on  the  Slst 
July  1886,  those  on  board  the  Venetian  observed 
a  fouT-maftted  steamship  (which  proved  to  be  the 
Werra)  seven  or  eight  miles  off  on  the  port  bow 
and  under  all  plain  sail.  The  Vendian  bore  down 
upon  the  Werra,  and  when  within  three  or  four 
miles  of  her  it  was  seen  by  her  signals  that  she 
had  broken  her  shaft  and  was  in  want  of  assistance. 

She  also  had  three  black  balls  hoisted  on  her 
f  orestay,  meaning  that  she  was  unmanageable. 

On  the  Venetian  ^proaching  the  Werra  a  boat 
came  off  from  the  Werra  asking  to  be  towed  to 

(a)  B«poitod  bj- 1. 1*.  AspniALL  ukI  Bdtleb  AipnuLi«  Etarn., 
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New  York.  The  master  of  the  Venetian  having 
agreed  to  tow  her  to  Bostm  Uie  Venetian  was 
manoeavred  dose  to  the  IFsmi,  and  after  some 
difficulty  the  Venetian  made  Cut  ahead.  At  about 
7  p.m.  towing  commenced  on  a  W.-|-S.  course. 
At  about  10  pjD.  a  fog  set  in,  cansimr  danger  to 
both  vessels.  At  about  4  a.m.  on  the  Ist  Aug.  the 
course  was  changed  to  N.W.  by  W.-J-W^  and 
towing  was  continued  through  passing  baiOcs  d 
mist  and  fog  till  about  11.15  a.m.  on  the  3rd  Aug., 
when  the  starboard  wire  hawser  parted,  and  ss 
there  was  a  heavy  sea  running,  there  was  grest 
danger  and  difficulty  in  getting  another  hawsv 
made  fast.  At  12.30  p.m.  towing  was  recom- 
menced. Very  heavy  weather  was  experienced 
daring  the  3ra  and  4th  Aug.,  and  on  the  momiog 
of  the  6th  a  dense  fog  came  on.  At  about  8  pja. 
on  the  6th  Cape  God  bore  S.  by  W.-f-W.  distant 
about  twenty  miles,  and  prorations  were  made  to 
cross  the  bar  on  the  morning  tide.  Owing,  how- 
ever, to  a  fog,  it  was  found  impossible  to  do  so 
till  the  afternoon,  and  at  about  9  p.m.  the  Wem 
was  anchored  in  safety  in  the  port  of  Boston. 

The  Werra  was  a  four-masted  steamer  of  2858 
tons  net,  belonging  to  the  Ncnrth  German  LlOTd 
Steamship  Gompuiy*  and  was  at  ib»  time  of  toe 
services  on  a  voyage  from  Bremen  to  New  Yori:. 

She  was  manned  by  a  crew  of  175  hands  sH 
told,  and  she  carried  544  passengers  and  English 
and  German  mitils.    She  had  broken  down  on  the 
30th  July,  and  when  picked  ap  was  in  the  track 
ice.   The  distance  towed  was  about  1000  miles. 

The  value  of  the  Vettefion  was  70,0001. ;  of  bar 
c^^  20,1661;  and  of  her  freight  11031. 

There  was  a  dispute  as  to  the  value  of  the 
Werra.  Upon  the  defendants*  affidavits  of  viJius 
their  agent  in  England  swore  that  she  had  been 
valued  for  the  purposes  of  general  average  is 
New  York  at  104^0001. ;  and  he  waa  of  ofwiioa 
that  was  her  true  value.  The  ^daintiffs  rrfosad 
to  accept  this  valuation  and  ^ot  an  ordra*  Sor 
appraisement,  but  it  was  ultimately  arranged 
that  the  question  of  value  should  be  settled  by 
the  judge  at  the  hearing,  it  having  been  sworn  ia 
another  affidavit  by  the  defendants*  afMDttliat 
she  had  been  valued  in  the  company'BDOoki  at 
the  beginning  of  the  year  at  140,000l 

Her  value  was  in  fact  settled  by  the  jodgs 
at  12o,000Z.  The  value  of  her  cargo  was 
114,145;.  17«.  6d. ;  and  of  her  freight  13641.  ISt.  Id. 

Sir  JOiehard  Webeter  (A.-G.).  Sir  Walter  PhiOi- 
more,  and  J.  P.  AepituiU  for  the  plaintiffs. 

Myhurghf  Q.G.  and  Dr.  Baike*  for  the  date- 
dants. 

Sir  Jahxs  HAinrBir.— The  ma^^tade  of  the 
values  at  state,  and  the  foot  that  an  important 

foreign  company  is  interested  in  the  mattw,  mtko 
it  desirable  that  I  should  state  at  B<HnewliBt 
greater  length  than  I  usually  think  it  necessary 
to  do  the  principles  on  which  the  conrt  acts  ia 
awarding  salvage  remuneration.  The  first  thing 
io  be  considered  is  the  valne  of  the  propertjr 
saved.  By  that  I  do  not  mean  that  it  is  to  be 
taken  as  absolntely  the  most  important  element 
but  that  it  is  the  subject-matter  in  respect  of 
which  the  action  arises.  It  is  the  fund  which  has 
to  be  dealt  with  and  divided  between  its  owners 
and  the  salvors  who  have  acquired  a  claim  opoo 
it.  In  the  present  case  I  have  somewhat  to  coo- 
jeotnre  the  value  of  the  Werra.  She  has  been 
valaed  in  the  United  Statn^t  lO^OfN.,  but  I 
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think  tliafc  that  efitim&te  is  too  low.  On  the  other 
hand,  her  value  has  been  estimated  bv  her  oirners 
at  the  beginning  of  Uiis  year  at  140,0001.,  bat  I 
think  that  is  too  high  an  estimate.  The  tendoicy 
wonld  be  to  pat  uie  company's  property  upon 
their  books  at  the  highest  figare;  but  it  is  a 
matter  of  common  knowledge  that  there  has 
recently  been  a  great  depreciation  in  the  value  of 
shipping.  I  think  I  am  making  a  very  liberal 
aUowance  by  way  of  discount  from  the  value  in 
the  company's  book  by  taking  her  price  for  this 
purpose  at  125,0001.  There  is  no  dispute  about 
the  cargo  or  freight,  and  the  passengers'  fares 
were  prepud  and  not  at  risk,  llier^ore  the  total 
Talue  (rf  ti>e  property  saTod  ia  abont240,500L  "the 
next  qnestion  u  aa  to  the  acttud  perils  from 
which  the  Wtrra  has  been  saved.  It  appears  to 
me  and  my  assessors  that  she  was  not  saved  from 
actual  imminent  risk.  She  had  lost  her  propelling 
power,  which  I  have  often  had  occasion  to  say 
reduces  a  steamship  to  such  a  condition  of  im- 
potence that  to  rescue  her  from  that  situation 
18  in  itself  a  service  that  is  the  subject  of  salvage 
awM-d.  The  Werra  had  some  sailing  powers,  but 
I  am  advised  that  she  could  not  have  reached  her 
destination  by  that  means  alone.  On  the  other 
hand,  it  is  possible,  nay  probable,  that  she  might 
have  been  able  to  reach  tne  coast  of  Europe  if  her 
master  had  determined  to  abandon  the  voyage  on 
which  the  ship  had  started.  But  havine  regard 
to  the  fact  that  the  Wmra  had  between  400  or  500 
passengers  on  board,  the  captain  only  did  his  duty 
towards  his  owners  in  determining  to  prosecute 
the  voyage  by  any  means  he  ooald  get,  and  he  in 
fioot  exercised  a  very  wise  discretion  in  accepting 
the  assistuice  which  offered.  I  think  it  is  shown 
that  there  was  no  risk  of  starvation  or  even  of 
hardships  to  the  passengers  and  crew,  becuise  it 
is  shown  that  there  were  forty  days  provisions  on 
board,  as  well  as  acar^  which  would  have  yielded 
food  for  a  very  long  time.  Phe  was  therefore  not 
saved  from  imminent  danger.  Bat  she  was  ex- 
posed to  two  kinds  of  risk  nntil  she  fell  in  with 
the  Fffnetion,  risks  arising  from  fog  and  ice.  She 
no  doubt  ran  a  risk  of  coming  in  contact  with 
other  vessels  daring  the  fog  and  also  with  icebergs. 
I  am  advised  that  at  that  season  of  the  year, 
^though  icebergs  are  occasionally  met  with,  yet 
it  woold  be  rather  the  exception  than  the  rule  to 
fall  in  with  them.-  Still  it  was  a  danger  which 
cannot  be  disregarded.  She  therefore  was  saved 
from  the  costly  and  disadvautageona  coarse  of 
retracing  her  way  to  Europe,  uid  from  risks  of 
fog  and  icebergs.  It  does  not  appear  that  the  saw 
any  other  vessel  till  some  time  after  the  Venetian 
tea  in  with  her.  That  might  of  coarse  be  the 
consequence  of  the  fog.  It  is  alleged  on  the  one 
hand  that  the  Werra  could  easily  have  been  picked 
up,  and  on  the  other,  that  she  would  have  had  to 
pay  sal  va^  services  to  another  vessel.  The  latter 
observation  is  true,  but  the  probability  of  another 
vessel  being  obtained  tends  to  depreciate  the 
salvage  remuneration.  If  two  masters  were  bar- 
gaining as  to  payment  for  salvage  services  and 
one  were  to  say.  "  Yon  are  in  a  dangerous  position 
and  not  likely  to  be  picked  up,"  the  other  might 
well  answer,  "  Kot  at  all,  I  am  in  the  track  of 
veiselii,  and  it  yon  refuse  to  assist  me  for  a 
moderate  price,  Ishall  soon  Ml  in  with  somebody 
else  who  wilL'*  That  would  have  the  effect  of 
inducing  reasonable  terma,  and  it  is  a  oiicam- 
stttice  which  the  court  most  take  into  oonaider- 
ToL  LTL  N.  B.,  1441. 


ation.  Having  dealt  with  the  risks  to  the  Werra, 
I  now  turn  to  the  sacrifices  and  risks  the  Venetian 
incnrred  in  rendering  these  services.  Her  value 
is  to  be  taken  into  consideration,  though  it  does 
not  largely  increase  the  amount  of  the  reward, 
and  that  only  in  so  far  as  it  ezpOEas  the  owner  of 
the  salving  ship  to  risk  of  greater  loss.  It  is  also 
said  that  the  Venetian  was  detained  three  days  on 
her  voyage,  and  that  this  detention  should  be  paid 
for  by  way  of  demurrage.  She  was,  however,  able 
to  reach  Boston  in  time  to  fulfil  her  contracts, 
and  to  sail  on  the  regular  day ;  so  that  in  this  case 
I  see  little  ground  for  taking  detention  into 
consideration.  It  is  further  said  that  some  part 
of  the  life  of  her  machinery  was,  so  to  say,  sacri- 
ficed, but  it  is  a  small  matter  scarcely  worth 
dwelling  on.  However,  the  Venetian  was  exposed 
^  to  risks  of  navigation  from  fogs  and  icebergs  for 
I  a  longer  time  in  consequence  of  these  services,  and 
under  circnmstances  of  great  difficulty  which 
wonldmake  it  more  likely  for  her  to  incur  disaster. 
Then  she  towed  the  Werra  for  the  very  long 
distance  of  1000  miles,  and  during  the  towage 
there  was  some  heavy  weather,  amounting  on  one 
occasion  to  a  moderate  gale,  but  for  the  most  part 
there  were  no  exceptionally  dangerous  circum- 
stances. Her  rate  of  speed  during  the  services 
goes  far  to  show  that  she  was  able  to  maintain  an 
average  speed  throughout,  which  her  captain  says 
he  kept  up  becanse  of  the  pressing  nec(.ssity  of 
getting  the  Werra  into  a  place  of  safety;  and 
ondouotedly,  having  regard  to  the  fact  that  there 
were  a  luge  number  of  passengers  <m  board  the 
Werra,  it  was  the  duty  of  the  master,  and  also  in 
the  interest  of  the  owners,  that  these  passengers 
should  arrive  at  their  destination  as  soon  as 
possible.  This  is  certainly  a  case  in  which  the 
remuneration  should  be  of  a  liberal  kind,  and  I 
have  not  foi^tten  how  desirable  it  is  that  ship- 
owners should  encourage  their  captains  to  render 
services  to  vessels  in  dtstress.  I  have  very  fully 
taken  into  consideration  the  circumstances  <h 
this  case,  and  I  shall  award  70001.  I  apportioQ 
52501.  to  the  owners;  58SI.  to  the  masterf  and 
11671.  to  the  crew. 

Solicitors  for  the  pilaintifls,  Gregory,  Bowel^e, 

and  Co. 

Solicitors  for  the  defendants,  darkaon,  Oreen- 
well,  and  TT';^/e*. 


Tuesday,  Feb.  8. 

(Before  Bdtt,  J.) 

The  J.  H.  Hbnkes.  (a) 

CoUition — Praetiee — Plea  of  compuleory  pOotago 
—Diaeontinuanee  of  action — Go$t». 

Where  in  a  collieton  adion  the  plaintiffe,  upon  the 
d^endants  pleading  compuleory  pHotage,  die- 
continue  the  action,  they  mmt  in  the  oiMiMS  of 
epecitU  dreumetaucea  pay  all  the  coeta. 

This  was  a  summons  before  the  judge  by  way  of 
appeal,  by  the  plaintiffs  in  a  collision  action  m 
rem,  from  an  order  of  the  registrar  condemning 
them  in  the  costs  of  the  action. 

The  collision  occurred  on  the  4th  Dec.  1886  in 
the  English  Channel,  between  the  schooner  JUary 
Capper  and  the  defendants'  steamship  the  /.  M. 
Henkea. 

W  Baport«d  by  J.  P.  Aspisall  mkI  Butlsi  Aituull,  Eiqis., 
nuTlBtorMMAir. 
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The  Great  Westeen  Bailtat  Comfxht  v.  HcCabtht.  [H-ofIi. 


-Ash.] 


After  the  statemeDt  of  claim  hod  been  delivered, 
the  defendants  delivered  a  defence,  in  which  it 
iras  admitted  that  there  was  no  negligence  on  the 
part  of  the  plaintiffs'  vessel,  but  it  was  alleged 
that  the  J.  a.  Henkea  was  at  the  time  of  the 
collision  in  cttarge  of  a  pilot  by  compulsion  of 
law,  and  that  it  was  his  default  which  solely 
occasioned  the  collision. 

The  plaintifb  thereupon  at  once  took  out  a 
summons  asking  that  the  action  might  be  discon- 
tinoed  on  the  terms  of  each  party  paying  their 
own  costs.  The  registrar  made  an  order  discon- 
tinuing the  action  but  condemned  the  plaintiffs 
in  all  the  costs  of  the  action.  From  this  order 
the  plaintiffs  now  appealed. 

The  summons  was  heard  in  chambers  before 
Butt,  J. 

J.  P.  ABpinall,  tor  the  plaintiffs,  contended  that, 
in  the  circumstances,  the  plaintiffs  were  justified 
in  instituting  the  action,  and  that,  had  the  plain- 
tiffs prosecuted  the  action  and  the  defendants 
succeeded  on  the  plea  of  compulsory  pilotage, 
it  was  the  practice  of  the  court  to  make  each 
party  pay  their  own  costs. 

J.  Q.  Bamea,  for  the  defendants,  contended  that 
the  ordinary  practice  of  the  other  divisions 
should  be  followed,  and  that  the  practice  of  the 
Admiralty  Court  in  cases  of  compulsory  pilotage 
could  not  be  followed,  because  the  action  having 
been  discontinued  there  were  no  miUeriala  to 
guide  the  judge's  discretion. 

Feb.  8. — Butt,  J.  gave  the  following  judgment 
in  court : — This  was  an  action  of  damage,  and  on 
the  defendants  pleading  (1)  no  negligence  of 
the  owner,  master,  or  crew;  (2)  compulsory 
piloti^  and  the  fault  ci  the  pilot  alone,  the 
plaintiffs  applied  in  1^  registry  to  discontinue 
their  action.  But  the  registrar  would  only  allow 
them  to  do  so  on  their  paying  all  the  oosts  of  the 
action.  I  have  now  to  decide  the  question  raised 
hy  the  summons  on  behalf  of  the  plaintiffs  to 
review  the  registrar's  decision  as  to  costs.  The 
Admiralty  Court  is  now  merged  in  a  division  of 
the  High  Court,  and  it  is  therefore  desirable,  so 
&r  as  is  possible,  that  the  practice  in  this  division 
should  be  the  same  as  in  the  other  divisions. 
Although  there  is  no  doubt  that  damage  was 
done  to  the  plaintiffs'  ship,  though  it  may  have 
been  reasonable  to  bring  the  action,  and  although 
the  defence  of  compulsory  pilotage  may  have 
token  the  plaintiffs  by  surprise,  yet  the  ordinary 
rule  is  that,  when  a  party  loses,  he  must  pay  the 
costs.  No  doubt,  when  the  d«fendants  after  an 
action  has  been  tried  have  succeeded  on  the 
ground  of  compulsoiy*  pilotage,  the  court  in  the 
exercise  of  its  discretion  has  been  in  the  habit  of 
making  each  side  pay  their  own  costs.  But  this 
judicial  discretion  can  only  be  properly  exercised 
after  the  facts  of  the  case  have  been  ascertained 
at  the  trivil  of  the  action.  If,  however,  a  plaintiff 
elects  to  discontinue  hia  action  before  trial,  there 
are  no  materials  by  which  the  judge's  discretion 
csji  be  guided.  Therefore,  as  the  plaintiffs  have 
brought  an  action  and  have  failed  to  carry  it  to  a 
hearing,  the  ordinary  rule  must  be  applied,  and 
they  must  pay  the  defendants'  costs. 

Solicitors  for  the  plaintiffs,  Wynne,  Molme, 
and  Wynne,  for  S.  Por«Aaw  and  Sawkint, 
Liverpool. 

Solicitors  for  the  defendants,  Pritehard  and 
Son»,  for  Genn  and  Naider,  Falmouth. 


Souse  of  IfOrbs. 


Jiatf  26, 27, 29, 1886.  and  FA.  14^  1887. 

(Before  the  Lobd  Chakcellob  (Herachell),  Lords 
BiiACEEUBK,  (a)  Watson,  Bbaxwell.  and  Fm- 

GERALB.) 

The  GfLBAT  Western  Bailwat  Covpaitt  r. 

McCabtht.  (h) 

ox  APPEAL  raOH  THE  CODBT  OF  APPEAI.  I»  XBELUD. 

Carriers — Bailway  company — Higher  and  lower 
rates — -Contract  relieving  company  from  liab^if 
— Unreasonable  condition — 8  Vvet.  e.  20,  a.  93— 
SaUway  and  Canal  Traffic  Act  1854  (17  ^  18 
Vict.  e.  31),  *.  7. 

Where  a  railtoay  company  has  alternative  eJiargtt 
for  tite  carriage  of  goods,  according  as  they  an 
carried  at  owner's  risk  or  not,  it  is  not  neeefsary 
that  the  tolle  should  be  exhibited  on  a  f-oard,a» 
prescribed  by  8  Viet.  e.  20,  s.  93,  t»  order  thai 
consignor  may  have  a  reasonable  aUentatim 
off^ed  to  him. 

If  the  higher  rate  is  reasonable  per  se,  the  rates  neei 
not  be  reasonable  inter  se,  and,  where  the  higher 
rate  xs  vsHhin  IhA  ttatviory  limit,  the  fact  that 
the  lower  rale  is  so  low  that  consignora  wuiwr- 
saUy  adapt  it  ie  not  evidence  that  the  higher  rate 
is  unreasonable. 

In  an  action  for  damages  for  injury  to  the  reepomr 
denffs  cattle,  admitted  to  have  been  caused  by  the 
negligence  of  the  appellant  company's  servants,  it 
was  admitted  that  the  respondent  had  signed  A 
consignment  note,  upon  the  face  of  which  the  coh- 
pany  gave  notice  that  they  had  two  rates  for  iks 
conveyance  of  cattle — a  higher  rate,  when  they  took 
the  ordinary  liability  of  carriers,  and  a  reduced 
rate,  wlien  the  sender  relieved  th^em  from  aJl 
liability  for  loss,  damage,  or  delay,  except  such  k 
arose  from  toiful  misconduct  on  the  part  of  ike 
company's  servants  ;  and  in  tJie  note  the  reepon- 
dent  undertook  to  relieve  the  company  from  aU 
liability,  except  as  aibovementi<med,  in  eonsideror 
tion  of  Juiving  his  cattle  carried  at  the  reduced 
rate.  It  was  also  proved  that  there  woe  a  nofiM 
in  tlie  o^ce  xoherB  the  consignment  noie  WM 
signed,  to  the  effect  that  the  company  had  two 
through  rates  for  the  conveyance  of  lice  stock— tis., 
an  ''otener's  risk  rate,"  and  the  "company's 
risk  rate"  which  was  10  per  cent  higher,  up  to 
the  statittory  limit,  but  that  the  company  did  not 
"admit  Uability  "  in  certain  specified  eases. 
The  respondent  denied  tJtat  he  had  ever  seen  tlui 
notice,  but  it  was  proved  that  lie  had  for  same 
years  sent  cattle  at  the  reduced  rate. 

Held  {reversing  the  judgment  of  the  court  below),  that 
there  was  evidence  that  the  company  had  offered 
to  carry  tJte  respondent's  cattle  upon  reasonahU 
tei-ms  at  the  company's  risk,  and  that  therefore 
Jtis  coiifract  to  free  tliem  from  liability  in  aw- 
eiJeralion  of  paying  (he  reduced  rate  was  good, 
and  lie  was  not  entitled  to  recover. 

Till!)  was  an  appeal  from  an  order  of  the  Coart 
of  Appeal  iu  Ireland  (the  Lord  Chancellor 
{Ashbourne),  Fitzgibbon,  Bari-v.  and  Kaish, 
L.J  J.),  made  on  the  20tb  Nov.  18vS5.  in  an  action 
in  which  the  respondent  was  plaintiff  and  the 
appellants  wore  defendants. 

(a)  Lord  Bla^ltbnm  had  resided  the  office  of  Lorf  d 
Appeal  before  the  Kongo  gave  jadgment. 

(A)  Ecport«l  by  0.  E.  HusiK,  Em.,  JMucTistar^stfLair. 
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The  order  appealed  from  affirmed  an  order  of. 
the  £zchequer  Division  of  the  High  Court  of 
Justice  in  Ireland  (Palles,  O.B.  and  Dowse,  B.), 
made  on  the  28th  April  1885,  whereby  a  con- 
ditional order  obtained  by  the  appellanta  for 
setting  aside  the  verdict  in  the  action,  or  for  a 
new  trial,  was  discharged. 

The  case  is  reported  in  18  L.  Kep.  Ir.  1. 

The  action  was  broaght  by  the  respondent 
(hereinafter  called  the  plaintiff)  against  the  City 
of  Cork  Steam  Packet  Company  Limited  and 
(by  amendment  of  the  writ)  against  the  appel- 
Iftots  to  recover  damage  fur  alleged  breaches  of 
contract  and  of  daty  m  and  abon'^  the  carriage 
■ad  delivery  of  certain  cattle  of  the  plaiutuF. 
The  action  was  snbseqnently  diacontinaed  against 
tha  City  of  Cork  Steam  Packet  Company,  and 
the  appellants  (hereinafter  colled  the  defendants) 
became  the  sole  defendants  on  the  record. 

By  his  amended  statement  of  claim,  the  plain- 
tiff all^^  that  he  delivered  to  the  defendants 
eif^ty-nine  head  of  cattle,  to  be  carried  from 
Bnstol  to  Colney  Hatch ;''  that  sixteen  of  the  said 
cattle  were  killed,  and  sixteen  others  disabled  in 
the  course  of  the  journey  ;  that  all  were  delivered 
St  Colney  Hatch  in  a  damaged  condition,  and 
that  by  reason  of  the '  injuries  sustained  by  the 
cattle  they  were  delayed,  in  transit,  and  the 
pleintiiF  lost  the  benefit  of  the  market.  The 
iJsintiff  farther  alleged  that  the  defendants  were 
lisUe,  in  respect  of  the  said  oattlo.  either  as 
common  carriers  of  .ffooda,  or  (in  the  alternative) 
It  carriers  ot  goods  for  hire,  npon  the  terms  that 
they  flhottld  carry  safely  and  secnreljr,  or  (in  the 
attemative)  as  carriers  goods  for  hire*  who  had 
bcea  gnilty  of  ne^igoice. 

The  damages  were  laid  at  5931. 

The  statement  of  defence  traversed  all  the 
miterial  allegations  in  tbn  statement  of  claim, 
ui  all^d  that  the  plaintiff's  cattle  were  re- 
cnved  aod  carried  by  the  defendants  under  a 
^lecial  contract,  signed  by  the  pernon  delivering 
ttie  cattle,  and  jnst  and  reasonable  in  its  terms, 
to  the  effect  that  the  defendants  Rhonld  not  be 
lii^e  for  detention  of  or  it^ury  to  the  said  cattle, 
onless  arising  from  wilFal  misconduct  on  the  part 
oE  defendants  or  their  servants.  And  the  defen- 
duts  denied  that  the  injuries  complained  of  were 
<>Baed  fay  aay  soch  willnl  miaoonduct. 
^  fie  nplj  joiaad  issoa  on  the  statemeat  of 
wbooe. 

The  action  was  tried  befora  Harris,  C  J.  and  a 
special  jury  nn  the  12th  Nov.  1884. 
,  It  was  proved  on  behalf  of  the  plaintiff  that 
ciKkty-iuDe  bead  of  cattle  were  on  the  27th  April 
l^  coQsvoed  by  him  from  Cork  to  Colney 
Hatch,  on  the  Great  Kortbem  Railway,  and  that 
^e  the  said  cattle  were  being  carried  by  the 
v'eodiata  between  Bristol  and  London  a  collision 
oeearred  between  the  train  in  which  they  were 
onied  and  a  waf^gon  whidi  was  across  the  line, 
ttd  thereby  certain  of  the  cattle  wero  killed,  and 
^eis  mere  injared.  The  defendants  admitted 
^  the  accident  was  doe  to  the  nctgligence  of 
»nr  servants;  but  at  the  conclosion  of  the 
^uAifl's  case  the  learned  jadge,  on  tha  invitation 
<*.<le{endaats*  eonmel,  nuad  that  then  ma  no 
^ndnoe  ot  wilfnl  ■usoonchiM  on  the  part  of 
"■widsnta  orthar  awTsntSi 

^  satetgmtial  tgmitioa  at  iasoe  bstwcen  the 
pitinat  tha  trialud  iatha  anbaeqaent  jnwaad- 
"SBiatbseaartibeknr,  VHwlMthertfasplaintiS  ■ 
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was  bound  by  the  terms  of  the  consignment  note 
under  which  the  cattle  were  received  and  carried 
by  defendants. 

The  consignment  note  which  was  admitted  to 
have  been  signed  before  the  cattle  were  sent  by 
the  plaintiS's  agent  at  Cork,  Mr.  J.  J.  Sbeedy, 
was  as  follows  : 

Great  Western  Bailway. — Conri^nment  of  oattle, 
horeea,  shaap,  pigs,  Ac.  to  be  oarried  at  owner's  risk. — • 
The  Great  Western  Bailwav  CompauT'  hereby  give  notice 
that  they  have  two  rates  Kir  the  conveyance  of  cattle, 
horses,  sheep,  pigB,  A,e. ;  one,  the  ordinary  rato  or  toU, 
when  they  take  the  ordinary  liability  of  the  carrier ; 
the  other,  a  redaoed  rate,  adonted  when  tho  sendee 
raUevea  them  of  all  liabili^  of  loss,  damage,  or  delaj, 
except  upon  pnxif  that  snoh  loss,  damage,  or  deli^. 
arose  from  wilfal  nuBOoadact  on  the  part  of  tho  com- 
pany's aerrants. 

To  the  Great  Western  Bailway  Company.— Cork 
station,  April  27, 168S.— Beoeive  and  f  orward  the  under- 
mentioned oattle  or  horses  to  be  carried  at  the  reduced 
rato,  below  the  oompany'a  ordinary  rate  or  toll,  in  oon- 
aideration  whereof  I  undertake  to  rolioTe  the  Great 
Western  Bailway  Company,  and  all  other  companies 
over  whoae  lines  the  cattle  or  horses  may  pass,  fnm  aU 
liability  in  case  of  dajoage  or  delay,  ezoept  upon  -proat 
that  snoh  loss,  detenticm,  or  injnry  aroao  from  wilfnl 
misoondnot  on  the  part  of  the  oompai^'s  aerrants.  I 
also  agree  to  the  conditions  and  regmatums  on  tiie  back 
of  this  nrte. 

The  conditions  and  regulations  on  the  back  of 
the  nota  were  immaterial,  except  the  first,  which 
embodied  the  terms  appearing  on  the  face  of  the 

note. 

It  was  proved  that  the  cattle  were,  in  fact, 
carried  and  paid  for  at  the  reduced  rate.  The 
farther  evidence,  and  the  course  of  the  proceed- 
ings in  the '  courts  below  appear  in  the  judgment 
of  Lord  HerschelL 

Sir  R.  W»b$Ur,  Q.G..  Gibaon,  Q.C.  (of  the  Irish 
Bar),  and  B.  3.  Wright  appeared  for  the 
appellants. 

H.  MiUthew$,  Q.C.  and  JT.  /.  Bowka  (of  (ho 
Irish  Bar)  for  the  respondents. 

The  arguments  appear  sufficiently  from  ih»- 
jodgmmt  of  their  Lordahipa. 
The  following  caaes'were  cited  or  referred  to ; 
Peek  V.  North  BtaffordAirt  Baxlway  Company,  10 

H.  of  L.  Caa.  473 ; 
jraach«ie«r,  Bk^Md,  mnd  LimeoltUkir*  BaUmf 
Company  v.  Brown,  SO  L.  T.  Bep.  N.  B.  flBl ;  8 
App.  Cas.  703;  ^  ^ 

Foreman  v.  Graat  Wettern  Raxlway  Company,  38 

t.  T.  Bep.  N.  8.  851 ; 
Beal  V.  BotiK  Dmvm  Bmlveaf  Oompattv,  5  H.  ft 

N.875;  aOmedonappeaLSB.  AC.S37; 
MeHaUy  v.  Lancatiivn  and  roriMtfs  Jbrilinty  Com- 
yaay.  8  Ik  Bep.  Ir.  81. 
At  the  conolnsion  o<  ^  argnnents  their  Lord- 
ships took  time  to  aonaider  their  judgment. 

Fth.  14.— Their  Lordahipa  gave  judgment  as 
follows . — 

Lord  Herschxll.  (a)— My  Lords  ;  The  plaintiif 
in  the  action  on  which  this  af^al  arises  seeks 
to  recover  from  the  defendants  the  snm  ol  . 
4031.  lit.  Set.,  htasiff  the  damages  snatained  hj 
him  owing  to  the  injury  to  certain  oattle  con- 
signed  to  the  defendants  to  be  carried  from  Cork 
to  Colney  Hatdi,  the  iniary  having  arisen  from 
tho  negligence  of  the  defendants*  servants.  The 
defendants  do  not  dispnte  the  nogUgeneo  alleged, 
bnt  th^  rely  npon  the  contract  nndcr  which  the 

(a)  lA  tte  iatvTal  betavan  the  anrnent  of  ^e  eaaa 
and  tiM  jadanuat.  Lord  Hersehell  had  ceasod  to  hold 
I  the  oSoe  of  Lord  Chaaodlor.  - 
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cattle  were  carried  as  exempting  them  from 
liability.  The  plaintiff  admits  that  those  who 
arranged  for  the  carrtafte  of  the  cattle  on  his 
behalf  signed  a  coneignmen*-.  note  in  the  follow- 
ing terms :  "  Beceive  and  forward  the  nndermen- 
titmed  oattle  or  horses,  to  be  carried  at  the  reduced 
rate,  below  the  company's  ordinary  rate  or  toll, 
in  consideration  whereof  I  nndertake  to  relieTe 
the  Great  Western  Railway  Company,  and  all 
other  companies  over  whoso  lines  tbe  cattle  or 
horses  may  pass,  from  all  liability  in  case  of 
damage  or  delay,  except  upon  proof  that  snch 
loss,  detention,  or  injury  arose  from  wilfnl  mis- 
conduct on  the  part  of  the  company's  servants." 
But  be  insists  that  the  condition  exonerating  the 
defendants  from  liability  for  the  negligence  of 
their  serrioits  is  not  "  jast  and  reasonable,"  and 
that  the  company  are  liable  by  reason  of  sect.  7 
of  the  Railway  and  Canal  Traffic  Act  18ft4,  not- 
withstanding the  terms  of  the  contract  under 
which  they  were  caning  the  cattle.  This  is,  I 
think,  the  soln  qaeation  in  the  action,  for  no 
eridence  was  given  <A  "  wilful  miiotmdnct  on  tbe 
part  of  the  company's  saints."  Before  pro- 
ceeding to  consider  the  question  thus  raised,  it 
may  be  desirable  to  state  the  conrse  which  the 
proceedings  have  taken  in  the  courts  below.  At 
the  conclusion  of  tbe  trial  of  the  action,  Morri<i, 
CJ.,  before  whom  the  case  was  tried,  held  that 
the  contract  signed  by  the  plaintiffs  age':it  did 
not  exonerate  the  defendants,  as  there  was  no 
table  of  rates  exposed,  and  there  was  not,  in  his 
opinion,  a  reasonable  alternative  offered.  He 
accordingly  entered  judgment  for  tbe  plaintiff. 
A  conditional  order  to  set  aside  tbis  judgment, 
and  enter  judgment  for  tbe  defendants,  or  for  a 
new  trial,  was  afterwards  obtained  in  the  Ex- 
cheqncr  Division  by  the  defendants.  At  tbe  close 
<rf  the  argument  the  learned  judges  made  an 
order  absolate  for  a  new  trial,  but  reserved  the 
formal  statement  of  their  reasons  for  tbe  judg- 
ment until  the  next  term.  Whilst  preparing 
these  reasons,  Palles,  C.B.  came  to  the  oonclnsion 
that  the  effect  of  the  company's  non-compliance 
with  the  provisions  of  tbe  Bailways  Clauses  Act 
of  1845  had  not  been  sufficiently  considered,  and 
at  his  sn^estion  tbe  order  made  was  vacated  by 
consent,  and  tbe  case  was  re-argued  before  Palles, 
C.B.  and  Dowse,  B.  Tbce  learned  judges 
allowed  the  cause  shown  against  the  conditional 
order.  They  rested  their  judjiment  exclusively 
upon  the  ground  that  the  defendants  had  not 
complied  with  sect,  93  of  8  Vict.  c.  20,  by 
exhibiting  their  tolls  upon  a  board  in  the  manner 
prescrilied  by  that  section,  holding  that  no 
reasonable  altomative  could  be  said  to  be  offered 
to  the  person  whose  goods  were  to  be  carried  un- 
less such  alternative  charge  was  exhibited  by  the 
company  in  tbe  manner  so  prescribed.  Tbe 
case  then  went  to  tbe  Gonrt  of  Appeal.  The 
learned  judges  of  that  tribunal,  althongb  they 
affirmed  the  decision  of  the  court  below,  did  not 
base  their  jadfnuents  upon  the  non-compliance 
with  the  provisions  of  sect.  93.  I  think  it  is 
nianifRst,  from  a  jjerosal  of  their  judgments,  that 
they  diu  not  consider  that  the  ground  taken  in 
the  court  below  was  a  sound  one.  I  confess  I 
have  no  hesitation  in  arriving  at  tbe  same  con- 
clusion. If  reasonable  terms  were  in  fact  offered 
to  the  coneiignor,  I  am  quite  unable  to  find  any- 
thing, either  in  sect.  93  or  in  any  other 
])art  of  the  Act  of  8  Vict  ,  to  deprive  the 


company  of  whatever  wonld  be  the  legal  result  of 
such  an  offer,  because  they  failed  to  comply  wiUi 
the  terms  of  sect.  93.  The  Court  of  Appeal 
decided  the  case  on  the  gronnd  that  the  only 
offer  made  to  the  pluntiff,  other  than  that  wfa^ 
he  accepted,  was,  m  their  judgment,  not  just  Nid 
reasonable.  It  becomes  necessary,  i^erefbre,  to 
examine  tbe  hicts  proved  at  the  triid.  I  obsOTe 
at  tbe  outset  tbat  tbe  consignment  note  signed 
by  the  plaintiff's  agent  directs  tbe  company  to 
carry  tbe  cattle  *'  at  tbe  reduced  rate,  below  the 
company's  ordinary  rate  or  toll"  And  tbess 
woras  manifestly  refer  to  the  earlier  part  of  the 
consignment  note,  which  contains  a  notice  tbat 
the  company  "  have  two  rates  for  tbe  conveyance 
of  cattle,  Ac. ;  one  the  ordinary  rate  or  toll,  when 
they  take  the  ordinary  liability  of  the  carrier;  the 
other  a  reduced  rate,  when  the  sender  relieves 
them  of  all  liability  of  loss,  damage,  or  delay, 
except  upon  proof  that  snch  loss,  damage,  or 
delay  arose  from  wilful  misconduct  on  tbe  part  of 
the  company's  servants.'*  Tbia  consignment  note 
was  no  new  document  to  the  plaintiff's  agent 
He  had  constantly  signed  notes  in  this  tana.  I 
can  entertain  no  doubt  that  he  was  perfectly 
familis'-  with  its  contents.  If  he  was  not,  he 
certainly  ought  to  have  been,  and  must  be  treated 
as  if  he  were.  He  knew,  therefore,  tbat  the  com- 
pany purported  to  have  two  rates,  and  to  give 
nira  a  choice  between  them.  He  states  tbat  be 
"never  saw  any  rate  but  the  one."  And  his 
father,  who  is  in  partnership  with  him  in  tbe 
shipping  business,  also  states  that  be  never  saw 
any  different  scales  of  prices  in  tbe  shipping 
office.  But  there  appears  to  be  no  donbt  that  in 
1880  or  1881  a  notice  was  posted  up  in  the  office 
of  the  company,  which  was  in  these  terms: 
"Great  Western  Railway  of  Bogland.  The 
Great  Western  Bailway  Company  berel^  give 
notice  that  they  have  two  rates  for  the  000* 
veyanoe  of  live  stock  from  Cork  to  places  ia 
Englfmd,and  ftirwarded  over  their  line  from  New 
Hilford  or  Bristol — namely:  'The  owekt's  risk 
rate,  at  which  the  company  undertake  no  risk  in 
respect  of  rail  transit,  except  for  loss  which  can 
be  proved  to  have  arisen  throngb  wilful  negligence 
or  misconduct  on  the  part  of  the  company;  and 
the  company's  risk  rate,  at  which  the  company 
undertake  the  ordinary  risk  of  carriers  in  respect 
of  rail  transit  up  to  tbe  following  limits :  Neat 
cattle,  a  sum  not  exceeding  1 5/. ;  pigs  and  sheep, 
a  sum  not  exceeding  21. ;  but  do  not  lurait  liability 
for  any  animals  dying  of  disease,  or  arriving  at 
destination  in  snch  condition  as  to  be  able  to  walk 
from  tbe  truck."  I  will  accept  as  a  fact  that  tbe 
plaintiff's  agent  had  not  seen  this  notice.  But 
he  knew  that  there  were  two  rates,  and  that  be 
was  requestii^  the  company  to  carry  the  cattle 
at  the  lower  one;  and  he  could  at  once  have 
ascertuned  what  tbe  higher  rate  was  by  inquir- 
ing of  tbe  company  or  by  examining  tM  notices 
exhibited  in  the  office.  Under  these  circum- 
stances, I  think  it  is  impossible  to  do  otberwise 
than  hold  tbat  the  offer  to  canj  at  the  hif^er 
rate  upon  tbe  terms  of  the  notice  -wn/f  mide  to 
the  plaintiff  through  bis  agent,  and  that  he  had  the 
alternative  presented  to  him  by  the  company  of 
either  carrying  at  tbat  rate  upon  those  terms,  or 
at  tbe  reduced  rate  upon  the  terms  of  the  con- 
signment note,  and  voluntarily  elected  to  take  tbe 
latter  alternative.  So  far,  I  think,  my  views  sre 
in  complete  accord  with  those^of  all  ti»  jndges 
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irlM>  took  mrt  in  the  judgment  o{  the  Conrt  of 
Appeal  in  Ireland.   Taking  the  facts  to  be  what  I 
have  indicated,  I  proceed  to  consider  what  is 
the  law  which  mast  govern  the  determination 
of  the  case.   I  think  the  law  upon  some  of  the 
pcnnts  that  arise  is  concluBively  settled  by  autho- 
rity.  It  is  not  open  to  doubt  since  the  case  of 
Peat  V.  Th0  North  fitaffortUhire  BaUtcay  Company 
(10  H.  of  L.  Cas.  473)  that  a  contract  exempting 
the  company  from  liability  in  the  terms  of  the 
consignment  note  in  the  present  case  iBprimdftUM 
not  just  and  reasonable,  and  that,  if  no  other  uter- 
natire  is  offered  to  the  consignor,  tbe  company 
sre  liable  for  the  negligence  of  their  servants, 
notwithstanding  the  stipulations  of  the  contract 
of  csrria^.    It  is  equally  well  settled,  since 
the  decision  of  your  Lordships'  House  in  the 
rase  of  The  Manchetttr,  Sheffield,  and  Lineoln- 
Aire  Railioay  Company  v.  Brovin  (50  L.  T. 
Eep.  N.  S.  fel ;  8  App.  Cas.  703),  that  it  the 
consignor  has  an  offer  bond  fide  made  to  him  of 
having  his  goods  carried  upon  terms  jnst  and 
reasonable,  and  voluntarily  chooses,  in  considera- 
tioQ  of  a  pecuniary  benefit,  to  exonerate  the 
carrier  from  any  part  of  his  ordinary  responsi- 
bility, a  contract  thus  limiting  the  carrier's 
BafaiHty  may  be  jnst  and  reasonable,  though 
without  the  altematire  option  it  would  not  be  bo. 
It  appears  to  me  that  all  the  fincstions  in  the 
present  esse  resolve  tliemsdves  into  this  one: 
Was  the  alternative  offered  to  the  plaintiff,  and 
iriiich  it  was  open  to  him  to  nccept  in  lieu  of  that 
contained  in  the  contract  which  be  in  fact  entered 
into,  a  just  and  reasonable  one  P   I  may  remark 
before  I  proceed  further  that,  in  my  opinion,  the 
question  whether  a  contract  is  jnst  and  reason- 
able Within  the  meaning  of  the  statute  must  be 
determined  by  the  conrt  or  judge  alone,  and  that 
it  is  not  a  question  proper  to  bo  left  to  a  jury, 
«ren  though  questions  of  fact  be  necessnrity  in- 
volved in  its  determination.  I  make  this  observa- 
tion because  Palles,  C.B.  appeared  to  think,  and 
indeed  acted  upon  the  view,  that  if  the  plaintiff 
was  not  entitled  to  retain  his  judgment  the 
proper  course  was  to  grant  a  new  trial.   With  all 
respect  to  that  learned  judge,  I  find  myself  con- 
strained by  the  language  of  the  statute  to  take 
adifferent  view*.   I  now  turn  to  the  consideration 
of  the  terms  upon  which  the  company  intimated 
that  they  were  prepared  to  carry  at  what  they 
designated  the  company's  risk  rate,  and  to  the 
inquiry  whether  they  constituted  a  reasonable 
alternative.    I  ma^  advert,  in  the  first  place,  to 
the  expressions  which  have  been  more  than  once 
nsed  by  learned  jndges,  that  not  only  must  the 
alternative  offered  be  reasonable  p«r  te,  hut  that 
the  two  alternatives  must  be  reasonable  inter  sf. 
It  has  been  said  that  the  difference  of  rate  may 
be  80  small  as  to  be  illnsory,  or  so  great  as  to 
make  the  higher  rate  a  prohibitory  one.   I  am 
not  rare  that  I  am  able  to  follow  the  reasoning 
upon  which  this  view  has  proceeded,  bnt  it  is 
lut  necessary  in  the  present  case  to  prononnce 
any  opinion  upon  it.   Hie  difference  of  rate  here 
is  10  per  cent.,  and  it  cannot,  I  think,  be  main- 
tained that  the  difference  is  either  so  small  as  to 
be  illusory  or  so  great  as  to  make  the  higher 
rate  prohibitory.    It  does  not  appear  to  bn 
donbted  by  anj  of  the  learned  judges  who  dealt 
^th  the  case  in  the  Court  of  Appeal  that  but  for 
the  concluding  words  of  the  notice  the  decision 
nnst,  on  this  part  of  the  case,  have  been  in 


favour  of  the  defendants.  Bnt  the  terms  offered 
by  the  notice  hare  been  held  unreasonable  on 
two  grounds.  The  first  is,  that  the  company 
undertake  tbe  risk  of  caiTiera  at  the  higher  rate 
np  to  the  limit  of  151.  only,  in  the  case  of  neat 
cattle,  and  21.  in  the  case  of  pigs  and  sheep.  This 
gronnd  was  not  relied  on  by  all  the  teamed 
judges;  and,  with  deference  to  those  who  have 
expressed  a  oontruy  opinion.  I  am  unable  to  nee 
how  the  terms  can  on  tnis  account  be  pronoanced  ' 
unreasonable.  The  limit  is  that  provided  by  the 
7th  section  of  the  Bailway  and  Cadial  Traffic  Act ; 
and  if  no  such  limit  had  been  inserted  in  the 
notice  the  statute  would  have  supplied  it.  It  is 
tme  that  the  section  provides  for  the  declaration 
of  a  higher  value  and  the  payment  of  a  reason- 
able percentage  upon  the  excess  value  so  declared 
by  way  of  compensation  for  tbe  increased  risk, 
and  that  such  percentage  shall  be  notified  in  the 
manner  prescribed  by  the  11  Geo.  4  41  Will.  4, 
c.  68.  But  I  can  see  nothing  in  the  notice  to 
exclude  the  statutory  ri^t  to  declare  a  higher 
value,  and  thus  obtain  an  increased  liability  on 
the  part  of  the  company,  or  to  show  that  the 
statutory  requirements  had  not  been  complied 
with.  All  that  the  notice  states  is,  that  at  the 
rate  specified  the  company  undertake  the  ordinarv 
carrier's  liability  up  to  the  limit  of  valne  specified 
in  the  statute.  I  cannot  hold  this  to  be  unjast 
or  unreasonable.  The  other  objeetion  is  a  more 
serious  one.  It  is  said  that  the  notice  is  un- 
reasonable because  the  company  intimate  that 
they  do  not  admit  liability  for  an^  animals  dying 
of  disease  or  arriving  at  destination  in  such  con- 
dition as  to  be  able  to  walk  from  the  truck.  It  is 
not  easy  to  say  exactly  what  was  intended  by  these 
words,  or  what  they  mean  ;  and  if  I  thought  that 
their  effect  was  to  exempt  the  company  from 
liability  when  the  disease  was  caused  by  the 
negligence  of  the  defendants'  servants,  or  by 
undue  exposure,  or  when  the  animals,  though 
able  to  wadk  from  the  truck,  arrived  in  a  damaged 
condition  owing  to  such  negligence,  I  shoald 
come  without  hesitation  to  the  same  conclusion 
as  the  Court  of  Appeal.  Bnt  the  qnestion  is, 
what  is  the  true  ronstruetton  of  these  words, 
read  with  their  cont'«zt.  I  think  the  case  cannot 
be  put  more  favourably  for  the  plaintiff  than  to 
consider  what  construction  ought  to  be  put  upon 
the  language  used,  supposing  cattle  to  l^ve  been 
carried  on  the  terms  of  the  notice,  and  to  have 
arrived  damaged  by  the  negligence  of  the  defen- 
dants'  servants,  though  able  to  walk  from  the 
truck,  and  that  there  were  no  statutory  provisions 
limiting  the  free  right  of  contract.  Conid  the 
defendants  in  such  a  case  have  succeeded  in 
claiming  exemption  from  liability  P  If  they  could, 
I  think  the  decision  under  appeal  could  be  main- 
tained. But,  after  carefully  weighing  tbe  able 
arguments  addressed  to  us  on  behalf  of  the 
plaintiff,  I  have  come  to  the  conclusion  that,  on 
tbe  true  construction  of  thn  contract,  the  com- 
pany could  not  in  such  cironmstanora  have 
established  that  th^  were  exempt  from  liabili^. 
By  the  words  which  precede  those  under  conside- 
ration the  company  in  unambiguous  and  unequi- 
vocal terms  undertake  the  ordinary  risk  of 
carriers,  and  I  do  not  think  the  words  which 
follow  can  be  construed  as  cutting  down  or 
qualifying  this  clear  undertaking.  The  earlier 
words  having  undertaken  liability,  the  company 
>  do  not  proceed  to  say  "  except  in  these  mr^cular 
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cases,"  or  that  they  "do  not  undertake  lubility," 
or  "  are  to  be  exempt  from  liability  "  in  ^ ach  cases, 
but  only  that  they  "  do  not  admit "  liability.  It 
appears  to  mo  that  it  would  not  be  a  senna  con- 
struction to  hold  that  the  company,  by  the  use  of 
such  words  as  these  had  exonerated  themselves  from 
a  liability  which  they  had  in  another  part  of  the 
same  document  in  terms  undertaken.  The  utmost 
effect  that  could  properly  be  given  to  them,  in  my 
opinion,  would  be  to  say  that,  whilst  as  regards 
animals  rot  dying  of  disease,  or  unable  to  walk 
from  the  truck,  the  company  admit  that  they  are 
prima  fade  liable,  they  do  not  admit  such  liability 
us  regards  animals  dying  of  disease,  or  able  to 
walk  from  the  truck  on  arrival.  If  this  be  the 
meaning,  I  can  see  nothing  nnreasonable  in  it. 
It  pots  no  unreasonable  onus  on  the  consignor. 
But,  whether  this  be  the  true  meaning  or  not,  I 
feel  satisfied  that,  if  the  question  had  arisen  in  the 
manner  I  have  suggested,  the  courts  wonld  not 
have  held  that  it  had  the  effect  of  exempting  the 
defendants  from  liability  for  the  negligence  of 
their  servants.  It  follows  from  what  I  have  said 
that,  in  my  opinion,  the  plaintiff  was  offered  the 
alternative  of  liaving  his  cattle  carried  upon  terms 
which  I  cannjt  do  otherwise  than  adjudge  to  be 
just  and  reasonable.  I  have  arrived  at  this  con* 
elusion  solely  on  the  construction  of  the  docu- 
ment uninfluenced  by  the  consideration  that  the 
plaintiffs  a^ent  volnntarily  signed  a  consign- 
ment note  discharging  the  defendants  from  the 
liability  he  now  seeks  to  impose.  The  Legisla- 
ture, as  expounded  by  this  House,  has  determined 
that,  though  such  a  contract  has  bran  made,  the 
company  may  nevertheless  be  liable;  and  it  is 
my  function  on  the  present  occwion  to  administer 
and  not  to  consider  the  expediency  of  the  law. 
But  I  think  it  right  to  add  that  no  injustice  or 
hardship  is  inflicted  on  the  plaintiff  by  the 
decision,  which  I  believe  to  be  the  correct  one,  for 
it  cannot  be  doubted  that  he  wonld  equally  have 
s^ned  the  consignment  note,  even  if  the  obnoxious 
words  had  not  been  added  to  the  notice  which  has 
been  the  subject  of  so  much  consideration.  I 
have  therafore  to  move  your  Lordships  that  the 
judgment  appealed  from  be  reversecL  and  judg- 
ment in  the  action  entered  for  the  defendants, 
with  costs,  and  that  the  respondent  do  pay  the 
costs  in  the  Court  of  Appeal  and  in  this  House. 

Lord  Watsok. — My  Lords:  The  provisions  of 
the  Batlway  and  Canal  Traffic  Act  of  1854  make  it 
no  longer  possible  for.a  nilway  or  ouul  company, 
by  means  of  a  notice  or  declaration,  however 
explicit,  to  exempt  themselTes  from  liability  for 
the  loss  of,  or  injury  to,  animals  or  goods  in  their 
possession  for  the  purpose  of  carriage  arising 
from  their  own  or  their  servants'  neglect  or 
default.  Every  notice,  condition,  and  declaration 
made  or  {^venoy  the  company  with  the  view  of 
limiting,  m  any  wise,  their  responsibility  for.  such 
n^lect  or  default  is  declared  to  be  null  and  void. 
In  order  to  protect  the  company,  the  limitation 
of  their  liability  must,  in  the  first  place,  be  made 
the  c<Hidition  of  a  special  c<mtract.  signed  by 
those  interested  in  the  animals  or  goods  carried, 
or  by  tbe  person  delivering  the  same  for  carriage ; 
and,  in  the  second  place,  the  condition  must  be 
"adjudged  by  the  court  or  judge  before  whom 
uiy  question  relating  thereto  shall  be  tried  to  be 
just  and  reasonable.  The  onus  of  showing  that 
the  condition  is  jnst  and  reasonable  rests  upon 
phc  company.  These  are  points  arising  upon  the 
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'  legal  constmction  of  sect.  7  of  the  Act  of  1854^- 
and  they  have  been  conclusively  settled  by  the 
judgments  of  this  House  in  Petrk  r.  The  Nortk 
Siaffordahire  Railway  Company  (10  H.  of  L.  Cas. 
473)  and  The  Manchester,  Sheffield,  and  Lincoln* 
ahire  Railway  Compan  u  v.  Broum  (50  L.  T.  Rep. 
N.  S.  281 ;  8  App.  Gas.  703).    In  the  present  caas 
the  agents  of  the  respondent,  who  delivered  his 
cattle  to  the  City  of  Cork  Steam  Packet  Company 
for  conveyance  from  Cork  to  Bristol,  signed  a 
special  contract,  by  which  they  undertook  to 
relieve  the  Rppellant  company  from  all  liability 
in  case  of  damage  or  delay,  except  upon  pnxu 
that  such  loss,  detention,  or  injury  arose  from 
wilful  misconduct  on  the  part  of  tbeir  servants. 
It  is  admitted  that  the  injury  snstaired  by  tba. 
respondent's  cattle  in  the  coarse  of  their  passago 
over  ,the  appellants'  railway  were  occafiioned  vj 
the  neglect  or  default  of  the  appellants*  servants; 
but  it  IB  not  alleg(>d  or  proved  that  these  servants 
were  guilty  of  wilful  miscondnct.  Accordingly, 
the  whole  controversy  betwe^  the  parties  to  this 
appeal  depends  upon  the  character  of  the  con- 
dition inserted  in  the  special  contract.  Tbe 
appellant  company  do  not  dispnte  that  it  is  in- 
cumbent upon  them  to  satisfy  the  court  that  tbo 
condition  was  just  and  reasonable.   Whether  a 
condition  of  that  kind  is  jnst  and  reasonable  is 
not  a  question  of  law,  but  a  question  of  fact,  or, 
it  may  DC,  a  mixed  question  of  law  and  fact,  which 
must  oe  determined  according  to  the  special  cir> 
cumstances  of  the  contract  in  which  it  itt  inserted. 
It  would,  in  my  opinion,  be  highly  inexpedient, 
even  if  it  were  practicable,  in  disposing  of  the 
present  or  any  similar  case  to  attempt  to  defins 
ah  ante  all  the  possible  oircamstaaees  which  wiU 
make  such  a  condition  just  and  reaBoniU>Ie  as 
between  the  company  and  the  person  contractinj; 
-vnth  them  for  carriage.   The  effect  of  sect.  7  is 
not  that  the  condition  is  necessarily  unreason- 
able, but  that  it  is  to  be  deemed  t}  be  so  unless 
the  contrary  appear,  or  is  established  to  tbe  satis- 
faction of  the  court.    In  justification  of  the  special 
condition  exempting  them  from  liability  for  the 
neglect  or  default  of  their  servants,  the  appellant 
company  maintain  that  the  respondent  bad  the  . 
alternative  offered  to  him  of  having  his  cattle 
carried  by  them  at  an  ordinary  and  reasonable 
rate,  they  accepting  the  ordinary  liability  <A 
common  carriers.   The  respondent  disputes  Doth 
tho  existence  and  the  reasonableness  of  the  alleged 
alternative,  and  the  only  substantial  onestian 
presented  in  tbe  able  arguments  at  the  oar  was 
whether,  in  point  of  fact,  a  reasonable  altematiTa 
was  offered  and  was  available  to  the  respondent 
The  consignment  note,  or,  in  other  words,  the 
special  contract  which  waa  subscribed  by  the 
respondent's  agents,  Thomas  Sheedy  and  Sons, 
hewn  on  the  face  of  it  a  distinct  statement  that 
the  company  carry  cattle  at  two  different  rates— 
the  one  an  ordinary  rate,  with  the  ordinary  liabili^ 
of  carriers,  and  the  other  a  reduced  rate,  st 
owner's  risk.   The  agc«it  who  actually  subscribed 
the  note,  and  was  in  the  habit  of  signing 
similar  notes,   states    in   his   evidence  that 
he  "  never  saw  any  rate  but  the  one and  his 
father,  with  whom  he  is  in  partnership,  also  sayi 
that  be  "  never  heard  of  there  being  two  rates." 
Althoogh  I  have  great  diflScuUy  in  giving  oedit 
to  these  statements,  I  am  willing  to  aasume  tfafet 
these  persons  never  react  or,  u  they  did  nad, 
paid  no  attenticm  to, the  teriuof  um  c-posipi- 
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ment  notes  which  they  were  in  the  habit  of  sign- 
ing every  Friday.    Bnt  it  is  impossible  to  say, 
eren  on  that  assumption,  that  they  had  not  dae 
notice  that  the  appellants  were  ready  and  willing 
to  carry  their  cattle,  without  limitation  of  lia- 
bility, for  a  higher  rate  than  that  which  they  were 
p»7ing.    Whether  they  did  or  did  not  take  the 
tronble  to  inform  themselves,  the^  must  be  taken 
to  have  known  the  terms  of  their  own  contract, 
and,  if  so,  they  must  be  taken  to  have  known  that 
the  appellants  at  the  time  when  they  contracted 
did  offer  to  carry  the  cattle  at  carrier's  risk. 
Hiat  is,  in  my  opinion,  sufficient  to  ca<it  upon 
the  respondent  the  onus  of  showing  that  the 
alternative  rate  offered  to  hib  tigcntB  had,  as  was 
suf^gested  in  ailment,  no  real  existence.   In  the 
<^ce  of  the  Cork  Steam  Packet  Company,  where 
the  consignment  note  was  issaod  to  and  signed 
by  the  agents  of  the  respondent,  there  had  oeen 
constantly  exhibited,  from  and  after  the  year 
1881,  a  notice  setting  forth  the  terms  upon  which 
the  company  were  ready  to  carry  cattle  at  the 
higher  rate.    It  is  proved  by  Mr.  Stanton,  the 
appellont  company's  agent  at  Cork,  that  "  after 
two  trials  of  it  shippers  ceased  to  go  at  a  higher 
rate."    How  far  that  circumtitance  can  affect  the 
reasonableness  of  the  rate  I  shall  consider  here- 
after.    Meantime  I  content  myself  with  the 
observation  that  Mr.  Stanton's  evidence  does  not 
imply  that  tho  rate  had  been  withdrawn  by  the 
eompany,  but  that  shippers  had  ceased  to  avail 
tiiemaelres  of  it  because  they  prcferre:!  the  lower 
rate.   The  notice  contains  the  terms  upon  which 
the  appellant  company  professed  their  willing^csB 
to  carry,  accepting  tho  uabiltty  of  nnrriera.  The 
amount  nf  the  i-ate  is  not  given  in  figures,  but  it 
is  stated  tn  be  10  per  cent.  ab<,iTe  the  reduced  or 
owner's  risk  race  which  was  paid  for  the  respon* 
dent's  cattle.   The  reduced  rate,jj/iwlO  per  cent., 
is  proved  to  be  within  the  maximum  rates  autho- 
jwed  by  the  company's  special  Acts;  and  there- 
fore it  must,  in  my  opinion,  be  taken  to  be,  in  the 
circnmstances  of  this  case,  a  charge  reasonable 
in  amount.    In  Broicti's  cafe  I  said,  **  Prima  facie 
I  am  prepared  to  hold  that  a  rate  sanctioned  by 
the  Legislature  must  be  taken  to  bo  a  reasonable 
rate.    It  may  be  shown  to  be  in  certain  circum- 
stances unreasonable,  but  I  think  the  d  priori 
prcanmptiou  is  in  faroar  of  its  reasonableness." 
As  that  observation  has  been  criticised  by  the 
learned  Chief  Baron,  I  shall  endearour  to  explain 
the  meaning  which  it  was  intended  to  conroy.  A 
rate  sanctioned  by  Act  of  Parliament  is  a  legal 
rate,  which  the  company  can  exact  from  all  who 
employ  them  to  carry,  unless  they  have  disabled 
themselves  from  making  the  charge  by  conceding 
terms  unduly  favourable  to  some  oi  their  cus- 
tomers.   Until  it  is  shown  that  they  cannot  law- 
fully charge  the  statutory  rate,  it  must,  in  my 
opinion,  be  regarded  not  only  as  lawful,  but  as 
reasonal)le.    I  do  not  think  a  court  of  law  would 
he  justified  in  entering  upon  an  inquiry  for  the 
purpose  of  ascertaining  whether  the  Legislature 
nad  authorised  an  unreasonable  rate,  and  with- 
out such  an  inquiry  it  would  bo  manifestly  unjust 
to  hold  that  it  was  unrea-tonsble.     In  Peek's  case 
the  alternative  rate  which  this  House  found  to  be 
irareawinable  was  not  antborised  by  stctutc;  it 
an  arbitrary  charge  fixed  by  the  company 
with  reference  to  the  supposed  liability  of  marble 
vork  to  deterioration  auring  its  transit  by  rail. 
I  venture  to  think  that  the  noble  lords  vho 


decided  that  case  wonld  have  hesitated  to  impugn 
the  reasor.ableneBS  of  the  alternative  rate  if  it 
had  been  within  the  maximum  approved  by  both 
Houses  of  Parliament  on  report  of  their  respec- 
tire  committees.     It  was  argued,  however,  tnat, 
although  the  higher  rate  is  in  itself  reasonable, 
the  two  rates  must  nevertheless  be  reasonable 
inter  se,  or,  in  other  words,  that  the  alternatires 
offered  to  the  public  will  cease  to  be  reasonable 
whenever  the  lower  rate  for  carriage  at  owner's 
risk  is  so  small  in  amount  as  to  induce  all  con- 
signors of  cattle  to  adopt  it.   That  argument 
found  favour  with  the  learned  Chief  Baron,  who 
se<^ms  to  have  thought  that  the  &ct  proved  by 
Mr.  Stanton,  that  ^ter  two  trials  consignors 
ceased  to  send  their  cattle  at  the  higher  rate, 
afforded  evidence  of  its  unreasonableness.  Bnt 
I  cannot  assent  to  the  proposition  that  a  rate 
involving   the   ordinaiy   liability   of  carriers, 
which  would  be  lawful  and  reasonable  in  the 
absence  of  a  lower  rate  at  owners'  risk  becomes 
unreasonable,  because  consignors  invariably  prefer 
the  lower  rate.    The  natural  tendency  of  all  con- 
signors is  to  select  the  lower  rate  whenever,  in 
their  estimation,  the  deduction  is  su£Bcient  to 
cover  the  risk  which  they  undertake.     Even  if 
the  deduction  were  more  than  sutlicicnt  for  that 
purpose,  I  cannot  understand  why  that  should 
make  the  higher  rate  unreasonable.  It  may  afford 
an  iudncement  to  the  consignor  to  elect  the  lower 
rate,  but  it  cannot,  in  my  opinion,  be  justly 
cbaractcrised  as  a  compulsion  to  do  so.  The 
circumstances  of  this  case  are  veiy  different 
from  those  of  PeaVs  ease,  where  the  compulsion 
consisted  in  fixing  the  higher  rate  at  an  amonnt 
unwarranted  by  statute  and  per  se  unreasonable. 
The  Court  of  Appeal  have  derided  against  the 
appellant  company,  mainly  on  the  ground  that 
the  company's  risk  rate  is  clogged  with  con- 
ditions which  limit  the  common  law  liability  for 
neglect  or  default  which  they  profess  to  under- 
take.   By  the  terms  of  the  notice,  the  company 
intimate  that,  in  consideration  of  the  higher  rate, 
they  "  undertake  the  ordinary  risk  of  carriers  in 
respect  of  rail  transit  up  to  the  following  limits  : 
Neat  cattle  a  sum  not  exceeding  15!.,  pigs  and 
sheep  a  sum  not  exceeding  21.,  but  do  not  admit 
liability  for  an^  animals  dving  of  disease  or 
arriving  at  destination  in  such  condition  as  to  be 
able  to  walk  from  the  truck."    The  pecuuiaiy 
limits  of  liability  specified  in  the  notice  are 
simply  those  which  are  fixed  by  sect.  7  of  tho 
Railway  and  Canal  Traffic  Act  1854.   The  notice 
does  not  set  forth  or  refer  to  the  relative  pro- 
visions of  that  clause  which  empower  the  con- 
signor to  enlarge*  these  limits  by  declaring  the 
value  of  his  live  stock  at  the  time  of  their 
delivery,  the  carriers  being  in  that  case  entitled 
to  charge  a  reasonable  percentage  on  the  excess 
of  the  declared  over  tne  statutoiy  sum,  pro- 
vided they  have  duly  notified  such  percentage 
or  increased  rate  in  the  manner  prescribed  by 
1  Will.  4,  c.  68.    The  omission  of  a  reference  to 
the  powers  thus  conferred  by  statute  upon  the 
consignor  cannot,  in  my  opinion,  have  tho  effect 
of  making  the  statutory  limit  absolate,  or  of 
depriving  the  consignor  of  his  riglit  to  take 
advantage  of  these  provisions  if  he  chooses  to 
do  sa   Tlie  concluding  part  of  the  notice,  which 
relates  to  animals  either  dying  of  disease  or  able 
to  walk  from  the  track  on  arrival  at  their  destina- 
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meaning  and  efEect  were  very  folly  discussed  in 
the  arguments  addressed  to  us.  The  nodertakiiig 
of  the  company  to  bear  the  ordinary  risk  of 
carriers,  including,  of  course,  all  risk  of  loss  or 
injury  occasioned  by  their  own  or  their  servants' 
neglect,  is  expressed  in  terms  absolute  and  un- 
qualified, and  that  undertaking  cannot,  I  appre- 
hend, he  cut  down  or  impaired  by  subsequent 
conditions,  unless  these  are  expressed  in  terms 
plain  and  free  from  doubt.  It  cannot  be  pre* 
earned  thaL  the  appellants  meant  to  adject  con- 
ditions inconsistent  with  the  UabiUty  which 
they  had  previouBly  undertaken  for  damage 
arismg  from  the  famt  of  themselves  or  of  those 
for  whom  they  are  responsible.  There  are  two 
classes  of  animals  for  which  the  appellants 
intimate  that  they  do  not  admit  liability,  the 
first  being  animals  dying  of  disease,  and  the 
second  those  arriving  at  their  destination  in  such 
a  condition  as  to  be  able  to  walk  from  the  truck. 
Had  the  intimation  been  confined  to  the  first  of 
these  classes,  the  construction  of  the  sentence 
would  have  been  free  from  difficulty.  In  mv 
opinion,  the  words  "an  animal  dying  of  disease^' 
mean  an  animal  whose  death  is  owing  to  natural 
causes,  and  not  to  the  act  or  default  t-o  any 
peraon.  It  appears  to  me,  however,  that  animals 
arrivirg  in  such  a  condition  as  to  be  able  to  walk 
from  the  truck  may  include  animals  suffering 
from  injuries  occasioned  by  the  neglect  or  defauU 
of  the  company's  servants.  I  therefore  read  the 
words  "  arriving  at  destination  in  such  a  condition 
as  to  be  able  to  walk  from  tbe  truck,"  as  applicable 
not  only  to  diseased  animals,  but  to  cattle  which 
have  received  injury  during  the  journey  by  rail 
through  the  neglect  or  default  of  tbe  appellants' 
servants  ;  and  the  question  arises,  how  are  the 
words  "  do  not  admit  liability"  to  be  construed  P 
It  was  maintained  for  the  respondent  that  they 
are  equivalent  to  notice  that  the  appellants  do 
not  "undertake"  any  liability  for  such  injured 
animals,  and  therefore  constitute  an  illegal 
exception  from  the  risk  of  neglect  or  default 
previously  undertaken.  That  argument  appears 
to  me  to  attribute  to  the  words  "  do  not  admit " 
n  meaning  which  they  do  not  naturally  bear, 
and  were  not  intended  to  convey.  A  notice 
that  the  company  do  not  admit  liability^  is  not 
the  same  thing  as  a  notice  that  it  is  a  condition 
of, their  carrying  cattle  that  they  are  not  to 
liu  subject  to  liability  in  the  cases  specified. 
It  is  a  notice  that  in  these  cases  they  will 
not  admit,  but,  on  the  contrary,  will  dispute  their 
liability;  or,  in  other  words,  that  they  will  not 
pay  until  it  is  shown  to  their  satisfaction,  or 
established,  that  the  cattle  were  injured  through 
the  neglect  or  default  of  their  servants.  It  was 
suggested  that,  in  that  view  of  the  meaning  of 
the  words,  they  amount  to  a  threat  that  the 
appellants  will  litigate  every  claim  made  against 
tuem  in  respect  of  cattle  able  to  wnlk  from  the 
truck.  Even  if  that  were  the  case,  it  does  not 
appear  to  me  to  be  a  necessary  consecjaence  that 
a  rate  which,  in  the  absence  of  such  an  intimation, 
would  be  lawful  and  reasonable  is  thereby  made 
unlawful  or  unreasonable.  The  object  of  the 
intimation  is  not  unintelligible.  Cattle  in  the 
condition  described  may  be  removed  from  the 
railway  premises  without  a  word  having  been 
said  OS  to  their  having  been  injured  and  a  claim 
sul^queutly  made,  tne  honesty  and  validity  of 
which  the  appellants  have  no  proper  means  of 
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testing.  They  have  the  right  to  dispute  such 
claims  whenever  they  are  made ;  and  I  do  not 
think  it  is  wrong  or  contrary  to  the  law  that 
a  company  should  inform  senders  of  cattle  that 
these  claims  when  made  will  not  be  admitted 
until  satisfactory  evidence  is  produced.  I  see 
no  reason  to  doubt  that  the  intimation  was  made 
in  good  laith,  and  it  does  not  appear  to  me  tbat 
the  respondent  has  any  real  cause  to  complain  of 
the  information  given  him.  The  case  might  be 
very  different,  if  it  appeared  tbat  the  company 
were  using  threats  for  the  purpose  of  driving 
timid  consignors  to  adopt  the  lower  rate  at 
owner's  risk.  I  have  only  to  add  that,  althon^ 
the  question  as  to  the  reasonableness  of  the  con- 
dition may  with  propriety  be  described  as  a  juiy 

anestion,  yet  it  must  always,  in  my  opinion,  be 
ecided  by  the  bench.  When  it  arises  in  the 
coarse  of  a  jury  trial,  it  appears  to  me  that  the 
question  is  not  within  the  province  of  the  jury, 
because  the  Legislature  has  especially  enacted 
that  it  shall  be  determined  by  "the  court  or  the 
judge,"  and  the  jury  is  neither  the  one  nor  the 
other.  I  think  that  in  such  a  case  the  presiding 
judge  is  bound  to  decide  upon  the  evidence  before 
him,  and  to  direct  the  jury  accordingly ;  and  that 
he  is  not  entitled  to  ask  the  jury  to  find  the  facts 
which  he  may  consider  it  necessary  to  ascertain 
in  forming  his  own  judgment.  Being  of  opiuion 
that  the  condition  in  the  special  contract  has  been 
shown  to  he  just  and  reasonable,  I  think  the 
appellant  company  are  entitled  to  the  judgment 
proposed. 

Lord  Brauwell. — My  Lords:  The  plaintiff  in 
this  cane  entered  into  an  agreement  with  the 
defendants  that  they  should  not  be  liable  to  him 
if  his  cattle  were  damaged  through  the  negli- 
gence of  their  servants.  They  have  been 
damaged  through  such  negligence,  yet  tbe 
plaintiff  says  the  defendants  are  liable  to  him, 
because  he  says  the  agreement  that  they  should 
not  be  liable  for  tbeir  servants'  negligence  was 
unjust  and  unreasonable.  He  says  true,  iudeed, 
he  got  a  valuable  consideration  for  giving  up 
their  liability,  but  that  he  had  no  option  in  the 
matter.  He  says  he  had  no  option  of  having  his 
cattle  carried  with  full  liability,  for  that  the 
defendants  only  offered  him  thB  choice  oi  two 
alternatives — the  one  which  he  took,  and  another 
which  provided  that  they  should  not  be  liable  if 
the  cattle  died  of  disease  on  the  journey,  or  could 
walk  out  of  the  truck  on  its  arrival.  He  says, 
therefore,  that  being  offered  only  two  alternatives, 
neither  of  which  he  was  boand  to  accept,  he  is 
not  a  volunteer  nor  a  free  agent,  and  therefore 
cannot  be  said  to  have  voluntarily  accepted,  nor 
consequently  to  have  entered  into  a  just  and 
reasonable  agreement.  I  say  the  plaintiff  says 
all  this.  In  truth  I  dare  say  he  says  nothing  of 
tbe  sort.  He  certainly  did  not  say  he  till  it  got 
to  the  Court  of  Appeal.  I  dare  say  that  tbe 
plaintiff  was  advised  to  bring  his  action,  nnd  that 
somehow,  to  quote  Barry,  L.J.,  he  would  be  able 
to"  wriggle  "  out  of  his  agreement.  I  agree  wlUi 
the  Lord  Justioe  that  it  is  shocking  that  such 
attempts  are  so  often  successful.  It  is  an 
instance  of  the  mischievous  operation  of  the  law 
which  avoids  an  agreement  voluntarily  entered 
into.  But  for  the  respect  which  every  judge 
ougbt  to  have  for  the  opinion  of  his  colleagues, 
I  believe  that  the  judgment  of  Barry.  L.J.  would 
have  been  for  the  {^fondants^T'  ^^.^^C^^f^J  ^ 
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notbiDf^  nnreasonable  ia  sucb  an  agreement.  I 
will  not  repeat  what  I  said  in  the  Manckeater, 
Skeffiield,  and  Lincolnakire  Railway  t.  Broton.  It 
is  one  of  the  bad  conseqaences  of  the  unfortunate 
constrnotion  put  on  the  statute.  Here  is  a  man 
irfao  for  years  constantly  has  sent  his  cattle  at  a 
reduced  fare  and  reduced  liability,  with  a  full 
knowledge  of  what  he  was  doing,  and  having  had 
for  years  the  benefit  of  the  reduction  in  charge, 
who  seeks  to  wriggle  out  of  the  bargain  he  made. 
I  am  of  opinion  that  he  is  not  entitled  in  point  of 
law  to  do  80.  With  great  respei't  to  the  judges 
of  the  Court  of  Appeal,  I  thinlc  their  judgment 
CBDiifit  be  sapportod.  In  the  first  place,  the 
plaintiff  knew  nothing  of  the  notice  which  he 
aaya  improperly  limited  the  responsibility  of  the 
oompany  when  carrying  at  carrier's  risk.  He 
cannot  aay.  therefore,  that  only  two  alternatives 
were  offered  to  him,  neither  of  which  he  was 
bound  to  accept.  If  be  did  not  like  the  alteroa- 
tive  he  accepted  he  should  have  inquired  what 
was  the  other.  He  voluntarily,  therefore, 
accepted  the  offer  made  him.  I  have  said  he  got 
an  equivalent.  I  do  not  understand  it  to  be  dis- 
pnted  that  he  got  an  equivalent.  If  it  is,  I  find 
It  as  a  fact  against  the  plaintiff  ;  and  I  do  so,  not 
because  I  know  anything  of  cattle  carrying,  but 
becaufle  be  does,  and  for  years  and  time  after 
time  has  availed  himself  of  the  opportanity  of 
sutding  his  cattle  at  owner's  risk.  But,  fartner, 
if  plaintiff  did  not  like  the  terms  of  owner's 
risk,  he  should  hare  iosisted  on  his  cattle  being 
carHed  at  carrier's  risk,  disregarding  the  notice. 
It  was  said  that  be  conld  not  nare  enforced  this 
becaaee  the  defendants  are  not  common  carriers 
of  cattle.  I  fMnuot  see  why  they  arQ  not.  The 
notioB  relied  on  would  not  prevent  it.  It  will  be  a 
stranm  consequence  of  Peek  v.  The  North  Stafford- 
ihire  Railtoay  that  railways,  not  common  carriers, 
bat  receiving  what  they  like,  cannot  regulate  the 
terms  on  which  they  will  receive.  Suppose  an 
elephant  was  brought  to  them  to  carry,  must  they 
be  liable  for  their  servants'  negligence  in  its 
carriage  notwithstanding  their  refusal  to  carry 
□nless  it  was  agreed  they  should  not  beP  But, 
further,  I  cannot  read  the  clause  not  admitting 
liability  as  it  has  been  read  in  the  Court  of 
A{H)eal.  What  was  meant  by  the  author  of  the 
iooliBh  thing  I  know  not ;  perhaps  a  limitation  of 
lialnlity.  But  the  question  is  not  what  was 
meant,  but  what  was  said.  And  I  declare  I 
think  the  right  meaning  is  the  natural  meaning 
—viz.,  in  the  case  of  animals  dying  of  disease  on 
the  journey,  or  bein^  able  to  walk  out  of  the 
truck  at  the  end,  liability  is  not  admiltrd,  it 
muBt  be  proved.  I  am  not  sure  this  was  not 
intended.  Anyhow  it  is  what  is  said,  and  I  see 
no  reason  for  altering  the  natural  meaning.  If 
so,  it  is  rather  a  ^ood  thing  for  the  public,  as 
admitting  by  implication  liability  in  all  but  the 
excepted  cases.  It  does  not  affect  the  bargain, 
bat  at  the  utmost  what  is  to  he  proved,  btill, 
farther,  if  it  is  not  the  same  point,  suppose  cattle 
were  consigned  at  carrier's  risk,  and  suppose  the 
coBsignor  Knew  of  the  notice ;  and  suppose  cattle 
£ed  on  the  journey  from  diseaao  contracted 
^mnigh  defendants  negligence — an  ingenioua 
■Qggestion,  though  not  very  practical ;  or  suppose 
cattle  injured  by  negligence  could  walkout  of  the 
track,  surety  the  consignor  might  say,  I  care  not 
what  you  admit,  you  are  liable.  Would  it  not  be 
troeP  I  think  it  would.  It  the  clause  means 


no  liability  it  is  either  void  or  not.  The  argu- 
ment is  that  it  is  wrong,  and  therefore  the  plain- 
tiff was  not  bound  to  f^eetoit.  Butifwrongit 
was  null,  and  so  unimportant.  Finally,  I  am 
called  on  to  say  that  the  clause  in  the  contract 
the  plaintiff  entered  into  was  not  just  and  reason- 
able. That  is  a  matter  of  fact.  I  am  satisfied  it 
was  both.  I  cannot  agree  that  the  notice  of  a 
limit  of  liability  for  cattle,  horses,  and  swine  is 
objectionable.  It  does  not  preclude  insurance, 
but  applies  when  there  is  none.  I  think  tho 
judgment  should  be  reversed. 

Lord  FiTZGiBAU). — My  Lords :  I  concur  in 
opinion  with  my  noble  and  learned  friends  that 
tbe  contract  which  the  plaintiff  entered  into 
with  tbe  defendant  company  was  a  just  and 
reasonable  contract.  Tbe  operation  of  the  statute 
is,  that'  no  ireneral  notice  given  by  the  company 
shall  be  valid  in  law  fOr  the  purpose  of  limiting 
their  common  law  liabiUty,  but  such  liabilitT  may 
be  limited  by  terms  expressed  in  a  signed  con- 
tract such  as  shall,  in  the  opinion  of  a  judge  or 
court,  be  just  and  reasonable.  The  cattle  were 
shipped  at  Cork  by  Thomas  Sheedy  and  Sod,  a 
Cork  firm  representing  the  plaintiff.  Thomas 
Sheedy,  the  father,  stated  he  had  boen  forty-fire 
years  in  this  shipping  trade,  bnt  on  oross-exami* 
nation  says :  "  Never  heard  of  there  being  two 
rates."  I  cannot  for  one  moment  trust  this  state* 
ment,  or  believe  it  to  bo  accurate,  but  must  con- 
clnde  that  Mr.  Thomas  Sheedy  forgot  what  he 
had  been  doing  every  week  (probably  for  years 
past),  signing  consignment  notes  of  cattle,  stating 
"  the  company  have  two  rates  for  the  conveyance 
of  cattle.  His  son  John  is  more  cautious.  He 
says :  "  I  never  saw  any  rate  but  the  one.  I  sign 
almost  every  Friday  consignment  notes."  What 
he  calls  a  consignment  note  is  the  special  con- 
tract with  the  company  containing  a  statement 
of  the  two  rates  (the  ordinary  or  risk  rate,  and 
the  reduced  rate),  and  by  which  the  shipper  re- 
qoires  the  company  "  to  receive  and  forward  the 
cattle  to  be  carried  at  tho  reduced  rate."  If  Mr. 
Sheedy,  the  elder,  and  his  son  were,  as  they  allege, 
ignorant  of  the  two  rates,  it  is  because  they 
failed  to  use  their  eyes,  or  to  make  any  the  least 
inquiries  on  the  subject ;  and  no  doubt  if,  Rince 
1880,  they  bad  asked  any  of  their  principals  at 
which  of  the  two  rates  they  sbonld  send  their 
cattle,  the  answer  would  have  been  of  course: 
"  At  the  lowest ;  we^l  take  our  chance."  _  It  was 
urged  that  there  was  really  no  alternative  rate 
of  which  the  shippers  had  notice  at  which  they 
could  ship  at  the  risk  of  the  company.  This 
allegation  seems  to  me  to  be  unfounded  in  fact. 
The  shippers  well  knew  the  reduced  rate,  and 
the  notice  posted  in  1880,  which  continued  to  be 
posted  on  the  office  to  at  least  tho  commencement 
of  this  action,  expressly  stated  that  "tbe  company's 
risk  rate  is  10  per  cent,  over  and  above  the  above- 
mentioned  owner's  risk  rate; "  but  Mr.  Stanton 
has  proved  that,  "  after  two  trials,  shippers 
ceased  to  go  at  a  higher  rate."  That  is  to  say,  they 
deliberately  adopted  the  reduced  rate,  and  ceased 
to  make  any  inquiries  about  the  other.  The 
decision  of  the  Cfourt  of  Appeal  seems  to  have 
rested  very  much  on  the  concluding  passage  of 
the  notice  posted  m  tbe  company's  office — viz., 
"  but  do  not  admit  liability  for  an^  animals  dying 
of  disease,  or  arriving  at  destination  in  such  con- 
dition as  to  be  able  to  walk  from  the  truck.** 

Thus  tbe  Lord  ChanceHor  of  IratehcLobsarNp 
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upon  it :  "  How  can  Ruch  a  rate,  with  the  addition 
ot  Bnch  a  term,  be  regarded  as  a  reasonable 
alternative  ?  It  lay  upon  the  defendants  to  prove 
a  just  and  reasonable  alternative,  nnahackled  br 
illegal  and  void  conditions."  And  his  Lordship  s 
judgment  seems  very  much,  if  not  entirely,  to 
rest  on  that  foandation.  Fltzgibbon,  L.J.  says  that 
"the  notice  when  produced  contained  two  fatal 
conditions ; "  and  the  judgment  of  Naish,  L.J.  is 
in  accordaune  with  the  Lord  Chancellor's.  I  have 
some  difficulty  in  reading  the  jndgment  of  Barry, 
L.J.  otherwise  than  as  in  effect  a  (ussent,  although 
he  formally  assents  to  the  decision  of  tbe  court. 
He  says  (inlar  alia) :  "  I  have  had  considerable 
doubts  about  the  case,  and  frankly  confess  my 
reluctance  to  let  a  man  escape  from  the  conse- 
qnences  of  hia  solemn  and  deliberate  contract, 
into  which  he  has  entered  with  as  much  know- 
ledge of  its  legal  efEects,  and  its  possible  result, 
as  any  man  in  this  court.  The  cattle  dealers 
enter  into  these  contracts,  voyage  after  voyage, 
regardless  of  any  alternative  simply  availing 
themselres  of  a  lower  rate,  patting  money 
thereby  into  their  pockets  so  lona;  as  the  chance 
is  favourable;  but  then,  when  casualties  occur, 
they  seek  to  wriggle  out  of  their  enragement  by 
all  the  technicalities  afforded  by  the  Railway  and 
Canal  TraSic  Act."  I  mav  observe  that  no  judge 
on  the  Irish  Bench  has  had  more  experience  of 
such  cases  than  the  Lord  Justice.  He  adds  :  "  I 
would  be  disposed  to  be  of  opinion  that  this  con- 
tract per  se  on  the  face  of  it  affords  evidence  of 
two  things — fiz.,  an  unreasonable  condition  on  the 
part  of  tbe  compauy,  and  an  offer  by  them  of  a 
reasonable  alternative."  Ard  when  he  comes  to 
deal  with  the  "  fatal  conditions,"  he  adds :  "  I  feel 
gfreatrelactancetodecido  against  thecompany  upon 
tbis  notice.  It  was  never,  according  to  his  own 
evidence,  seen  by  the  plaintiff  or  his  agent.  IC  ib 
were  seen,  it  would  not  in  tbe  least  have  affected 
his  volition  in  adopting  the  low  rate."  1  concur 
in  tbe  Lord  Justice's  reasons  so  far  as  I  have 
stated  them,  and  the  case  stands  shortly  thus : 
There  were  three  rates :  1.  The  statutable  maxi- 
mum rate.  2.  The  company's  risk  rate,  which 
was  substantially  less  tnan  the  parliamentary 
rate.  3.  The  owner's  risk  rate,  which  was  10  per 
cent,  lower  than  the  company's  risk  rate.  The 
cattle  dealers  must  be  taken  to  have  known  the 
parliamentary  rate.  They  did  know  what  the 
redroed  or  owner's  risk  rate  was,  and  they'did 
know,  or  could  without  any  difficulty  have  ascer- 
tained, that  the  alternative  rate  offered  was  10 
per  cent,  above  the  owner's  risk  rate.  Messrs. 
Sheedy  and  Son,  who  are  to  be  identified  with 
the  plaintiff,  having  the  fullest  knowledge  or 
means  of  information,  and  having  from  week  to 
week  and  from  year  to  year  adopted  for  their 

Srincipals  and  obtained  the  pecuniary  benefits 
owing  from  the  reduced  rate,  now  turn  round 
and  allege  that  this  special  contract  is  unreason- 
able and  unjust,  and  does  not  afford  them  suffi- 
cient protection  from  being  unjustly  dealt  with. 
In  my  opinion  the  allegation  is  entirel}*  unfounded. 
There  remains  to  be  considered  the  concluding 
provision.^  of  the  alternative  which  are  said  to  be 
"  fatal  and  illegal,"  and  to  have  rendered  void  the 
company's  offer  to  accept  the  carrier's  risk  at 
common  law.  I  do  not  think  it  neces-sary  to 
pause  on  tbe  limitation  as  to  tbe  valne  of  neat 
cattle;  that  was  satisfactorily  disponed  of  in  the 
Court  of  Exchequer,  and  by  I<ora  Watson;  but 


as  to  the  "  do  not  admit  liability,"  these 
words  do  not  seem  to  import  any  exception  or 
exemption  out  of  the  previous  "undertake  the 
ordinary  rixk  of  carriers,"  nor  could  they  have 
that  operation.  As  carriers  of  cattle,  the  com- 
pany may  be  liable  for  the  loss  of  animals  dying 
on  the  joum^.  If,  receiving  an  animal  alive, 
they  deliver  a  dead  carcase  at  the  end  of  the 
journey,  they  are  primA  facie  liable,  but  if  the 
animal  died  on  the  journey  from  disettiie  which 
may  have  been  contracted  before  it  was  received 
by  the  company,  then  the  company  may  or  may 
not  have  incun-ed  responsibility,  and  all  that  the 
notice  asserts  is,  in  such  a  case  we  do  not  admit 
liability;  we  leave  that  tn  be  determined  on  the 
facts.  It  seems  to  mo  to  be  very  harmless,  bo 
innocuous  as  not  even  to  shift  the  onus  of  proof, 
and  certainly  not  open  to  be  described  as  a  "  fatal 
condition."  Tbe  remaining  term  of  the  notice, 
"  or  arriving  at  destination  in  such  condition  as 
to  be  able  to  walk  from  the  truck"  is  somewhat 
more  difficult  of  explanation.  It  does  happen 
that  cattle  having  to  come  a  long  journey  by  sea 
and  land,  such  as  from  Cork  to  Colney  Hatch, 
arrive  in  such  a  condition  as  to  be  nnsble  to  rioi, 
or  if  raised,  to  walk,  and  have  to  be  slaughtered. 
In  such  a  case  there  is  prima  /aeie  a  liability  on 
the  carrier ;  bnt  he  has  the  opportunity  of  exami* 
nation  and  of  showing  that  the  condition  of  tbe 
cattle  did  not  arise  from  any  canse  for  which  the 
carrier  is  responsible.  There  is  another  state  of 
facts  to  be  provided  for — viz.,  where  the  cattle  on 
arrival  are  **  able  to  walk  from  the  truck,"  and  be 
delivered  to  and  removed  by  the  owner  or  con- 
signee. In  such  cases,  and  to  guard  themselves 
against  subsequent  claims  which  they  may  have 
bnt  small 'means,  if  any,  of  investigating,  tbe 
carriers  say.  "  We  do  not  admit  liability ;  yon 
must  establish  it."  The  same  criticism  anuiai 
to  this  as  to  the  other  cases  ;  does  not  admit  ** 
does  not  amonnt  to  any  exception,  exemption,  or 
condition  affecting  ultimate  responsibility.  The 
judgment  which  I  delivered  in  The  Maneheitar, 
Sh^£ieM,  and  Lineolnahire  RaUtpa}/  6'ompaay  ^• 
Broton  was  made  the  subject  in  the  Court  oi 
Exchequer  of  criticisms  wnich  I  do  not  think  it 
useful  to  answer  or  to  observe  upon.  I  adhere  to 
the  opinion  I  expressed  in  thub  case,  which 
receives  ample  confirmation  in  your  Lordships' 
present  judgment.  The  principal  ground  on 
which  the  judgment  of  the  Court  of  Kxcbeqner 
rested  was  practically  abandoned  In  the  Court  of 
Appeal,  and  has  not  been  even  mentioned  at  your 
Lordships'  bar.  It  is  unnecessary,  therefore,  to 
observe  upon  it.  I  agree  that  the  order  appealed 
from  shoiud  be  reversed. 

Order  ajypealed  from  reverted  ;  judgment  U>h$ 
entered  in  the  action  for  the  defendant*  tciA 
costs ;  the  reapondait  to  bear  the  eogtt  ia  A* 
Court  of  Ajipeal,  and  the  costs  of  the  afftd 
to  this  House. 

Solicitors  for  appellants,  R.  M.  Aelww,  for 
X  and  C.  Ambrose,  Dublin. 

Solicitors  for  respondent,  Williamson fHiU,taa 
Co.,  for  E.  A.  Bcytagh,  Dublin. 
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Silijpzm  Court  of  lubkatua 


COURT  OF  APPEAL. 

Tue$iay,  March  1, 1887. 
(Before  Lord  Esheo,  K.B.,  Bowbm  and  Fbt,  L.JJ.) 

BicQAADS  V.  Jehkihs.  (a) 

Aw<Me— Jnferpleader — Qood$  anzed  tn  esaecufton 
''Right  of  eseeeution  endUor  to  m(  up  tUU  of 
third  parly  agaxntt  iha  daxmanti. 

'J.  recovered  judgment  againat  W.  upon  which 
eixcution  iesued,  and  certain  gooda  m  the  potaee- 
aion  of  W.  were  seized  by  the  akeriff.  B.  claimed 
Hie  goods,  and  an  interpleader  ig$ue  toaa  directed 
inwhich  R.  leaa  made  plaintiff  and  J.  defendant. 

TTie  evidence  showed  that  the  flainiiff  had  let  ilte 
goods  in  question  to  W.  prior  to  1884  wlien  the 
plaintiff  became  bankrupt ;  that  hs  did  not 
wform  his  trustee  in  bankruptcy  that  he  oioned 
these  goods  ;  and  tluit  W.  being  unaware  of  the 
hankruptcy  continued  to  pay  money  for  tJie  hire 
of  them  to  the  plaintiff. 

Sdd  {affirming  tliejudgtnent  of  the  Queen's  Bench 
IHviaion,  55  L.  T.  Rep.  N.  S.  397).  ihatthedefen- 
iant  was  entitled  to  judgment  on  the  isaue;  that 
where  the  evidence  given  upon  an  interpleader 
iseue  sJunos  that  the  daimant  has  not  possession 
tf  or  title  to  the  goods  at  tlte  time  of  eeizure,  but 
thai  tJtey  belonged  to  a  third  person,  the  execution 
creditor  U  enntled  to  Judgment;  that  upon  the 
mbove  facts,  aaeuming  W.  tooe  estopped  from  deny- 
ing Aai  the  goods  were  the  plaintiff's,  such  estoppel 
did  not  bind  the  execution  creditor,  and  therefore 
OS  against  him  the  plaintiff  had  no  title  to  the 
gooaa. 

TsH  was  an  «ppeal  from  a  judgment  of  the 
Qaeen'a  Bmoh  Division  (reported  at  55  L.  1.  Rep. 
K.  S.  397),  reversing  the  judgment  of  the  judge 
oE  the  County  Court  of  Ghimorganshire  holden 
at  Swansea. 

A  sheriff's  interpleader  issne  had  been  remitted 
from  the  High  Court  to  the  County  Court  to  try 
whether  certain  goods  seized  by  the  sheriff  were 
the  goodfi  of  the  plaintiff  ilichards  as  against  the 
■defendant  Jenkins. 

Jenkins  had  recovered  judgment  against  a 
person  named  Williams.  Lxecution  was  issued 
and  certain  goods  in  the  possession  of  Williams 
were  seized  by  the  sheriff.  Richards  claime|l  the 
gpods,  and  thereupon  an  interpleader  issne  was 
directed  in  which  Richards  was  made  plaintiff 
Mmi  Jenkins  defendant. 

Prior  to  the  year  1884  Richards  had  let  the 
foods  on  hire  to  Williams.  In  1884  Richards  was 
adjudicated  a  bankrupt,  hut  he  did  not  incli^de 
the  goods  in  question  in  his  statement  of  affairs, 
tr  inform  the  trustee  that  they  were  let  on  hire. 
Williams  did  not  know  that  Richards  was  bank- 
and  continued  to  pay  rent  to  him  after 

At  the  trial  of  the  issue  in  the  County  Conrt 
the  plaintiff  admitted  in  cross-esamination  that 
he  had  b^n  bankrupt  and  was  still  undischarged, 
snd  also  stated  that  ne  had  not  Included  the  gmids 
IB  question  in  his  statement  of  affairs,  because  the 
title  deeds  of  the  property  upon  which  the  goods 
(■}  Btporud  >r  A.  A.  Horaiis,  Eiq.,  Buitolar^MAw. 


[Ct.  of  Axr. 


were  situated,  had  been  deposited  by  him  with  a 
bank  as  security  for  an  advance,  and  so  he 
thought  his  interest  worthless. 

The  evidence  thus  obtained  from  the  plaintiff 
in  cross-examination  was  objected  to  on  his  behalf, 
and  it  was  contended  that  the  defendant  could 
not  set  up  the  right  of  the  trustee  in  bankruptcy, 
so  as  to  defeat  the  plaintiff's  claim.  The  County 
Conrt  judge  was  of  opinion  that  this  contention 
was  correct,  and  upon  the  authority  oi  Come  t. 
Brice  (7  M.  &  W.  183)  gave  judgment  for  the 
plaintiff. 

The  Queen's  Bench  Dinsion  (Wills  and  Gran- 
tham, JJ.)  reversed  his  decision  and  gave  judg- 
ment for  the  defendant. 

The  plaintiff  appealed. 

J2.  Vaughan  WiUiame  for  the  nlaiutiff-^The 
trustee  in  the  bankruptcy  is  a  tnird  party  who 
baa  not  in  any  way  intervened  in  the  interpleader 
proceedings,  and  who  is  not  a  party  to  them,  and 
the  execution  creditor  cannot  therefore  set  up  hta 
(the  trustee's)  right  in  order  to  defeat  the  right 
of  the  claimant.  Although  it  is  true  to  say  that 
the  burden  of  proof  is  upon  the  claimant,  yet  the 
claimant  has  discharged  that  burden  when  he 
shows  that  the  goods  are  not  the  goods  of  the 
execution  debtor,  and  that  he  (the  claimant)  has  a 
possessory  tide  to  them.  It  then  becomes 
immaterial  to  urge  that  the  real  owner  of  the 
goods  is  some  third  party,  because  the  niainuuit 
has  made  out  a  title  which  shows  the  goods  to 
be  his  as  against  the  execution  creditor.  In  this 
case  there  was  evidence  of  a  possessory  title  in 
the  claimant  as  against  the  execution  creditor, 
because  the  bailment  was  determined  by  the  fact 
of  seiaure^  and  the  plaintiff  would  therefore  be 
entitled  to  the  goods  as  against  the  execution 
debtor,  and  therefore  also  as  against  the  execution 
creditor  and  the  sheriff.   He  cited 

Came  r.  Brice,  7  M.  A  W.  183 ; 
Edwards  v.  KngLieh,  7  E.  &.  B.  564  j 
Oreen  v.  Stevfiu,  2  H.     N.  146 1 
Rirhardar.  Johnston,  iU.  &  N.660; 
ifflrWi  V.  Bayer,  5  Q.  B.  965. 

Qlaacodine  for  the  dofendant^ — Prima  facie 
these  goods  were  the  goods  of  the  execution  debtor, 
because  they  were  m  his  possession,  and  the 
sheriff  therefore  was  entitled  to  seize  them  as  his 
goods.  But  a  claim  being  made  to  them,  the 
claimant  has  to  show  that,  as  against  the  execution 
creditor,  he  has  some  right  or  interest  in  the  goods. 
This  didmant  does  not  do^  so;  what  he  shows  ia, 
that  he  has  absolutely  no  ri^ht  to  theon  whatever, 
the  real  title  to  them  being  in  his  trustee  in  bank- 
ruptcy. It  is  not  accurate  to  say  that  the  defen- 
dant IS  setting  up  the  jus  tertii  ;  it  appears  from 
the  facts  that  the  claimant  has  no  right  at  all. 
It  might  be  that  the  execution  debtor  would  be 
estopped  from  denying  the  claimant's  title,  but 
the  execution  creditor  does  not  claim  through  the 
execution  debtor  in  such  a  way  as  to  be  bound  by 
any  such  estoppel,  even  it  it  exists : 

Bicharda  v.  Johnston  fui»  sup.). 
He  also  cited 

Chage  V.  Oohle,  2  M.  A  930 ; 
Oadaden  v.  Barroic,  9  Ex,  514  ; 
Balcher  v.  Patten,  6  C.  B.  608. 

Vaughan  WiUiame  in  reply. — [Bowek,  L.J. 
referred  to  Thome  v.  TUbury,  3  H.  &  N.  5340 
That  is  not  in  conflict  with  Biddle  v.  Bond  (6  B.  &  8. 
225)  or  Betteletf  y.Beed  (4  Q.  B.  6m.- 
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Lord  EsBEB,  M.R. — In  this  case  I  cannot  help 
thinking  that  the  judgment  of  the  court  below 
was,  in  one  respect,  not  quite  correctly  expressed ; 
and,  having  had  an  opportunity  of  speaking  to 
Wills,  J.  upon  the  point,  I  think  he  is  now  of 
opinion  that  the  case  was  not  correctly  put  by 
him,  as  far  as  the  point  to  whioh  I  now  auude  lu 
concerned.  The  judgment  of  the  court  below 
seems  to  say  that  the  execution  creditor,  upon 
putting  in  an  execution,  is  himself  in  possession 
of  the  goods  seized  by  the  sheriff,  and  therefore 
the  onus  is  npon  the  claimant,  or  other  person, 
to  make  out  a  title  as  against  his  possession. 
Kow  I  do  not  think  that  is  the  right  view.  In  my 
opinion  the  only  person  in  possession  of  the  goods 
seized  is  the  sheriff,  and  he  is  there  not  as  the 
bailiff  of  the  execntion  creditor,  but  as  the  officer 
of  the  court  acting  in  obedience  to  its  judgment. 
The  goods  seized  in  execution  are  in  the  posses- 
sion of  the  law,  and  not  in  the  possession  of  any 
party,  and  the  execation  creditor  therefore  was 
never  in  possession  of  the  goods  at  all.  Although, 
for  these  reasons,  I  do  not  think  that  the  case  was 
put  upon  the  proper  grounds  in  the  judgment  of 
the  court  below,  yet  it  may  be  that  the  judgment 
is  right  when  the  case  is  lodced  at  from  other 
points  of  view.  Now  the  question  arises  on  an 
interpleader  issue  in  which  the  claimant  was 
plaintiff,  the  execution  creditor  was  defendant, 
and  the  execntion  debtor  was  in  the  possession  of 
the  goods  seized,  and  the  question  is  whether  the 
goods  seized  are  the  goods  of  the  claimant  as 
against  the  execation  creditor.  The  first  point 
that  arises  is,  at  what  moment  of  time  is  that 
question  to  be  asked.  Is  it  to  be  asked 
immediately  before  or  immediately  after  the 
execution  P  The  expression  used  in  the  issne  is  "  at 
the  time  of  the  execution."  I  think  that  must 
mean  that  the  question  is  to  be  asked  at  the 
moment  before  the  sheriff  enters.  The  issue 
therefore  is,  whether  the  goods  are,  at  the  moment 
before  the  sheriff  enters,  the  goods  of  the  claimant 
as  against  the  execution  creator,  so  as  to  prevent 
the  execntion  creditor  properly  requiring  the  sheriff 
to  seize  them.  Now  now  cam  tna  goods  be  the 
goods  of  the  claimant  as  against  tne  execntion 
creditor,  unless  the  claimant  has  some  title  or 
interest  in  the  goods  P  Suppose  that  upon  the 
trial  of  the  issue  it  was  shown  that,  as  in  the 
present  case,  the  goods  were  in  the  possession  of 
the  execution  debtor  at  the  moment  before  seizure, 
and  suppose  that  no  other  evidence  is  given ;  in 
whose  favour  would  the  issue  be  determined? 
The  possession  of  the  execution  debtor  would  be 
^md  facie  evidence  that  the  goods  were  his,  and 
in  the  absence  of  anything  else  the  seizure  of  them 
would  be  right,  as  there  would  be  nothing  to  show 
that  the  claimant  had  any  title  to  them.  It  must 
be  necessary  for  the  claimant  to  show  that  he  has 
some  interest  in  the  goods,  because,  if  he  has  none, 
the  evidence  of  possession  in  the  execntion  debtor 
vould  be  conclusive  in  &vonr  of  the  execntion 
creditor.  The  question  then  must  be  whether,  on 
the  facts  here  proved,  the  claimant  has  established 
on^  title  to  the  goods.  Now  what  interest,  if  any, 
is  it  here  proved  that  the  claimant  had  in  these 
goods  at  toe  moment  before  they  were  seized  in 
execution  P  That  they  had  been  his  at  the  time 
when  he  let  them  to  Williams.  But  he  had  since 
become  bankrupt,  and  all  his  property  had  passed 
to  his  trustee  in  bankruptcy,  and  consequently 
these  goods  had  ceased  to  be  his  long  before  the  i 
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sheriff  seized  them ;  so  that  at  the  time  of  the 
execntion  the  goods  belonged  to  the  trustee,  and 
the  claimant  had  no  interest  whatever  in  them, 
legal  or  equitable.   What  then  was  his  position  u 
to  these  goods  P  It  may  be,  as  was  contended, 
that  the  execation  debtor  .wis  estopped  from 
denying  that  the  goods  belonged  to  the  claimant, 
that  he  having  been  put  in  possession  by  the 
olaimuit  before  the  bankruptcy  ooiM.  not  deny  lus 
title  in  the  absence  of  any  intervention  1^  the 
trustee.   I  say  it  may  be  so,  1  do  not  decide  it, 
but  I  assume  it  for  the  purposes  of  my  jndgm^ 
But  what  does  that  amount  to  P  It  is  merely 
estoppel,  it  gives  the  claimant  no  right  or  title  to 
the  i;oods  and  confers  no  interest  in  them;  it  is  a 
mere  estoppel  taking  effect  only  between  parties 
and  those  who  are  m  privity  with  them.   If  the 
execntion  creditor  can  properly  be  said  to  claim 
through  the  execution  debtor  so  as  to  be  in 
privity  with  him,  then  he  might  be  estopped. 
But  I  do  not  think  he  can  be  so  said  to  claim :  it 
appears  that  he  claims  through  and  by  the  law 
against  the  execntion  debtor,  and  not  through  and 
under  him.   I  think  that  is  the  effect  of  what  was 
said  by  the  judges  in  the  case  of  Bichardt  v. 
Johnaton  (vbi  sup.).   In  that  case  Pollock,  C3. 
says :  "  A  sheriff  who  c<»nes  to  seize  the  goods 
of  a  debtor,  armed  with  a  writ  of  execution  in 
favour  uf  a  creditor,  is  noD  bound  by  estoppels 
which  might  have  prevented  the  debtor  Him- 
self from  claiming  tne  goods."   Martin,  B.  also 
says :   "  It   is  a  well-established  rule   of  law 
that  estoppel  binds  parties  and  privies,  but 
not  strangers.    But  no  authority  has  been  cited 
to  show  that  a  judgment  creditor  is  party  or 
privy  tn   the   acts    of  the  judgment  debtor. 
The  fi.  fa.  directs  the  sheriff  to  seize  the  goods 
of  the  debtor.   The  sheriff  is  a  stranger  to  the 
debtor,  and  the  only  question  for  him  is.  Are 
these  goods  the  goods  of  the  debtor  or  not? 
Therefore,  on  this  rule,  we  most  say  that  the 
sheriff  and  the  execntion   creditor  are  not 
bound  by  the  estoppel  which  would  affect  the 
execution  debtor."   The  Judgment  of  Watson,  B. 
was  to  the  same  effect.  Now  that  case  seems  to 
me  a  strong  attthority  to  show,  looking  at  the 
grounds  upon  which  it  was  decided,  that  neither 
the  sheriff  nor  the  execution  creditor  can  be 
affected  by  an  estoppel  as  between  the  executum 
debtor  and  the  claimant.   The  result  of  thi^  it, 
that  the  facts  here  show  that  at  the  moment 
before  the  execution  the  claimant  had  no  interest 
in  these  goods :  there  was  nothing  in  him  but  an 
estoppel  at  most  as  between  him  and  the  execution 
debtor,  which  does  not  affect  the  executiui 
creditor.   Therefore  the  goods  seized  are  not  the 
property  of  the  claimant  as  against  the  execution 
creditor,  and  therefore  the  finding  upon  the  issue 
ought  to  be  in  favour  of  the  defendtuit.   I  there- 
fore come,  in  the  result,  to  the  same  conclnsionat 
which  the  Divisional  Court  arrived,  thongb,  as  I 
have  said,  I  do  not  agree  with  some  of  ths 
expressions  which  they  nave  nsed ;  uid  I  think 
that  Wills,  J.,  upon  the  matter  being  brought  to 
his  notice,  is  now  of  opinion  that  that  part  <d  the 
judgment  which  speaks  of  the  execution  creditor 
being  in  possession  of  the  goods  is  not  oorrectiy 
put.   Two  raasons  may  be  given  why  that  is  so: 
first,  because  the  execution  creditor  is  not  in 
possession  of  the  goods;  and  secondly,  becaose 
that  way  of  putting  the  case  refers  the  qnestim 
asked  by  the  issue  to  the  moment  after  die  exe- 
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cntion  instead  of  the  moment  before  it.  I  think 
that  the  appeal  maat  be  distBiased. 

BovxK,  L.J.— I  agree.  I  only  wish  to  add  that 
I  think  that  the  learned  jodges  beloir  in  the 
luifpia^e  thej  ated  adopted  certain  popular 
expresBiong  to  be  fonod  in  the  cases,  bat  that  in 
sabatance  there  ia  nothinff  in  their  view  which  18 
at  yariance  with  the  condosion  at  which  we  hecve 
arriTed. 

Pkt,  li.  J. — I  am  of  the  same  opinion.  We  have 
to  Bay  whether  at  tbe  time  of  the  seizure  these 
goods  were  the  property  of  the  claimant  as  against 
the  execution  creditor.  I  think  it  is  clear  that  at 
that  time  the  claimant  had  no  property  whatever 
in  the  goods.  The  utmost  he  had  was  a  right 
against  the  execution  debtor  by  way  of  estoppel. 
Assuming  he  had  that  right,  then  that  estoppel  is 
only  effective  as  between  jMirties  and  privies.  I 
do  not  think  that  the  execution  creditor  in  party 
or  privy  to  the  eatoppel,  and  therefore  he  is  not 
bound  by  it.  I  think  that  the  appeal  must  be 
dismissed. 

Appeal  diemitted. 

SoIititOTS  for  the  plaintiff,  Carter  and  CkureJi, 
for  Evan*  and  Sinnett. 

Solicitor  for  the  defendant,  E.  White,  for 
/.  B.  Siehardi. 


.  Ang.  11, 1886,  and  Jan.  26. 1S87. 
<Before  Lord  Kshkb,  M.R..  Bowxn  and  Fry.  L  J  J.) 

Be  Cleaver  ;  Ee  paiie  Rawlikgs.  (a) 
BUI  of  sale — Payment  by  unequal  inetalmente — 
Covenant  for  fwiher  auwranee—BillB  of  Sale 
Act  (1878)  Amendmmt  Act  1882  (45  ^  46  Vict, 
e.  43),  M.  7,  9 — Form  in  sehedule. 

A  covenant  in  a  bill  of  adle  to  pay  tJie  principal 
mm  by  unequal  vaymenta  at  tpenfied  timet  does 
not  render  a  bill  of  sale  void  as  not  being  in 
accordance  with  the  form  in  the  tehedule  to  the 
BilU  of  8aU  Act  (1878)  Amendment  Act  1b82. 
ike  provieion  in  the  form  for  eqaalily  of  the 
inctalmaitt  being  not  obligaionj,  out  subject  to 
variation. 

A  covenant  that  the  mortgagor  nnd  every  pemm 
claiming  through  him  vml  at  all  ttmee,  cU  hi$  own 
coal,  execute  and  do  all  auch  assurances  and 
thing*  for  the  better  assuring  all  or  any  of  the 
chattel*  to  the  mortgageea  and  enabling  them  to 
obtain  possession  of  the  same  a*  may  m  them  he 
lawfnUy  required,  is  a  provision  *'for  the  inaiV 
tenance  qf  the  security." 

An  express  declaration  in  a  hill  of  sale  tltat 
the  "  grantee  shall  retain  out  of  tlte  eale  moneys 
the  principal  sum,  or  so  much  aa  was  then 
due,  and  the  interest  then  dtie,  together  with  all 
eotto.  eharget,  payment*,  or  expenses  incurred 
or  sustained  in  and  about  entering  the  grantor's 
prenuMes  and  in  di*eharging  any  distre**, 
execution,  or  other  incumbrance  on  the  chattel* 
assigned,  and  eeinng,  taking,  rtiaining,  and 
keeping  poteestion  thereof,  and  in  and  about 
the  carriage,  removal,  vmrehouaing,  valuing, 
or  sale  thereof  {inohtding  the  cost  of  tnren- 
torie*,  catalogue*,  or  advertising)"  contains 
auch  Inuta  of  the  sale  money*  as  may  reasonably 
and  properly  he  dedaredt  amd  such  a*  do  not 
differ  from  (he  irutl*  whiek  vrould  have  been 

W)  Bapcrnd  br  A.  A.  Hwann,  lMt<  ButWBMt-I«w. 
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implied  if  there  had  been  no  *uch  eseprea*  decla- 
ration. ' 
Judgment  of  Cave,  J.  affirmed. 

This  was  an  appml  from  a  judgment  of  Cave,  J. 
dismissing  a  motion  by  the  trustee  in  the  bank- 
ruptcy of  one  Cleaver,  that  a  hill  of  sale  Riven  by 
him  (Cleaver)  to  the  Consolidated  Credit  and 
Mortgage  Compony  Limited  should  be  declu^ 
void. 

The  bill  of  sale  in  question  was  dated  Xor.  30, 
1885,  and  by  it  Cleaver,  in  consideration  of  the 
sum  of  70t.  paid  to  him  by  the  mortgagees, 
aRsigned  to  them  all  the  chattels  and  things  then 
bein^  in  and  about  his  dwelling-house,  and 
speciOcallj  described  in  tbe  schedule,  by  way  of 
security  for  the  payment  of  the  said  sum  of  70L 
and  interest  thereon  at  60  per  cent  per  annum. 

The  covenant  for  payment  was  in  these  terms : 

And  the  said  mort^a^r  doth  further  agree  and  declare 
Uiat  he  will  dTilr  par  to  the  said  mortngms  tbe  prindpal 
rom  aforesaid  oj  the  following  inBtaXments.  namely,  the 
aom  of  six  ponnds  on  the  last  day  of  Ueoember  next,  asd 
the  like  sum  on  the  lost  day  of  every  succeeding  month 
until  the  last  day  of  October  next,  and  the  balance  of  the 
said  principal  snm  then  remaining  dne  with  interest  at 
the  rate  aforesaid,  on  the  Uet  day  of  November  next,  and 
will  also,  so  loDff  aa  the  principal  sam  aforesaid  or  any 
part  thereof  shall  remain  nnpaia.  atthetimeheroinbefore 
appointed  for  payment  of  the  inatalmenta  of  the  said 

Sincipal  anm,  pay  interestafter  the  rate  aforesaid  n^on 
e  said  debt,  or  apon  so  maoh  as  shall  f6r  the  time  beuv 
remain  nnpaid. 

The  bill  of  sale  also  contained  covenants  in  the 

following  terms : 

And  that  the  said  mortgagor,  and  every  other  person 
or  persona  olaiming'  or  thiongh  tiie  said  mon^agor 
any  interest  in  the  said  chattels  and  things,  or  any  of 
them,  will  at  all  times  at  the  costs  of  the  mortgi^car 
execute  and  do  all  such  aaanraDceB  and  things  for  uie 
further  and  better  assuring  all  or  any  of  the  said  chattels 
and  things  unto  tbe  mor^agees,  and  enabling  them  to 
obtain  possession  of  the  same  aa  may  by  them  be  lawfnUy 
required :  And  it  is  hereby  agreed  and  declared  that  in 
case  the  said  mortgagor  shall  make  defanlt  in  payment 
of  the  fffinoipid  snm  aforesaid  or  of  udj  part  thereof,  or 
of  the  interest  thereon  at  tbe  times  aereinbefore  ap- 
pointed for  ttie  payment,  or  in  the  porformanoe  of  any 
covenant  or  agreement  contained  herein  and  neoesaary 
for  maintaininir  the  eeonri^,  or  if  he  shall  become  a 
bankrupt,  or  suffer  the  said  oiMttels  or  things  or  any  of 
them  to  bia  distrained  for  rent,  rates,  or  taxes,  or  if  he 
shall  fraadttlently  either  remove  or  suffer  the  said  things 
or  any  of  them  to  be  removed  from  the  premises  in  which 
the  same  are  or  shall  be,  or  if  he  sfaalt  not  without 
reasonable  excuse,  npon  demand  in  writing  by  the  said 
mortgagees,  prodace  to  tlram  the  last  receipt  of  the  said 
mortgagor  for  rent,  rates,  and  taxes,  or  if  execution  shall 
have  been  levied  against  the  goods  of  tho  eaid  mortgagor 
under  any  judgment  at  law,  it  ehall  bo  lawful  for  the 
mortgagees,  their  servants  or  agents,  to  enter  into  or 
upon  the  premises  in  which  the  said  chattels  and  things, 
or  any  of  them,  are  or  shall  he,  to  seize  or  take  possession 
of  the  whole  or.any  port  thereof,  and  after  the  expiration 
of  five  clear  days  from  the  day  of  seizing  or  taking 
possession  to  remove,  sell,  and  dispose  of  the  same  or  any 
part  thereof  for  snch  price  or  prices  aa  oan  reasonably  be 
obtained,  and  either  by  public  auction  or  private  oontnct, 
and  out  oi  tibe  sale  moneys  to  retain  the  principal  snm 
aforesaid,  or  so  much  thereof  as  may  for  the  time  being 
remain  unpaid,  and  the  interest  then  due,  together  wiu 
all  costs,  charges,  payments,  and  expenses  inonrred, 
made^  or  ensta^od  in  and  about  entering  npon  the  said 
premises,  and  in  diseharging  any  distress,  exeontion,  or 
other  incumbrance  on  the  said  ohattels  or  things  or  any 
of  them,  and  seising,  taking,  retaining,  ana  keeping 
possession  of  the  said  chattels  and  thiufra  or  any  part 
thereof,  and  in  and  about  the  oarriage,  removal, 
warehousing,  valuing,  or  sale  (inelndisg  the  cost  of 
inventtnies,  catalogues,  or  advertisug|  of  thejaid 
ehatteb  and  things  or  any  ^i.^^^^^^^^itf^fT" 
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the  latploB,  if  anj,  to  the  mortgagor.  And  it  is  herebpr 
Agreed  and  decl&red  that  this  aflsignmont  shall  be  void  if 
i£e  principal  anm  afonsaid  t<^ether  with  intavat 
thereon  ahul  bo  paid  to  the  mortgagees  aa  herein 
prorided. 

-  On  the  4th  I£ay  1886  a  receiving  order  was 
made  agaioat  Cleavor,  and  <m  the  7th  June  1886  a 
tmstee  was  appointed. 

Care,  .T.  held  the  bill  of  sale  to  he  valid. 

Tho  trustee  appeoJed. 

Cooper  Willii,  Q.C.  and  Lee  E6beri»  tor  the 
appelant. 

Sir  II.  B-Jzey,  Q.C.  and  Clay  (C.  C.  Seoit  with 
them)  for  the  respondents. 

The  followiDg  cases  were  referred  to : 
Davia  t.  Burion,  11  Q.  B.  Dir.  537 ; 
Cook  T.  Fomler,  L.  Bep.  7  H.  L.  27 ; 
Ex  part«  PoppleiceU ;  Bq  Storey,  47  L.  T.  Bep.  N.  S. 

274;  nCh.  Div.  73; 
Ejc  parU  Stanford  ■  Bs  Bai^,  M  1^  T.  Bep.  K.  S. 

894;  17Q.  B.  DiT.  256; 
ContoLidaied  Credit  ConuNiny  T.  Oofln«y,  M  L.  T. 
Bep.  N.  8.  21 ;  16  Q.  B.  Dir.  24. 

The  aignments  sufficiently  appear  in  the  judg- 


ment. 


Car.  adv.  vulL 


Jan.  26. — ^The  judgment  of  the  coort  was  read 
by 

Far,  L.J. — The  anration  in  this  casn  turns  on 
the  validity  of  a  bill  of  sale  dated  30th  Not.  1885, 
and  made  between  the  bankrupt,  Cleaver,  of  the 
vne  part,  and  tho  Consolidated  Credit  and  Mort- 
gage Company  liimited  of  the  other  part,  by 
which  ccrtairi  chattels  were  assigned  to  the  mort- 
gagees to  secure  a  sum  of  701.  and  interest  at  the 
rate  of  60  per  cent,  per  annum.  By  it  the  mort- 
gagor agreed  to  pay  the  principal  sam  by  the 
following  instalments,  namely,  6i.  on  the  lost  day 
of  Bee.  1885,  and  the  like  sum  on  the  last  day  of 
every  succeeding  month  until  the  last  day  of  Oct. 
1886,  and  the  balance  of  the  principal  sum  then 
remaining  due,  with  interest  at  the  rate  aforesaid 
on  the  last  day  of  Nov.  1886.  It  was  conterded 
that  this  agreement  was  not  in  accordance  with 
,  the  statutory  form,  u  the  principal  was  to  be 
repaid  by  unequal  instalments,  inasmoch  as  the 
last  payment,  nunely  that  in  Nov.  1886,  would  be 
not  oZ.  bnt  101.  But  we  are  of  opinion  that  the 
liberty  given  by  the  statutory  form  to  insert 
stipulated  times  or  time  of  payment  other  than 
those  suggested  by  the  form  excludes  the  neces- 
sity of  the  payments  by  equal  instalments.  There 
is  liberty  to  insert  one  single  time  tor  repayment, 
and  if  only  one  time  of  payment  be  fixed  and  one 
payment  only  be  made,  the  repayment  cannot  be 
said  to  bo  by  equal  instalments.  The  provision 
for  equality  of  the  instalments  is  therefore  not 
obligatory  bnt  subject  to  variation.  The  covenant 
last  stated  is  followed  by  another  also  on  the  part 
of  the  mortgagor  to  this  effect :  He  covenants 
that  he  will,  so  long  as  the  principal  sum  of  701. 
or  any  part  thereof  shall  remain  unpaid  at  the 
time  therein  before  appointed  for  payment  of  the 
instalment  of  the  said  principal  sum,  pay  interest 
after  the  rate  afnresMd  upon  the  said  debt,  or  upon 
BO  much  as  shall  for  the  tmie  being  remain  unpaid. 
It  was  contended  befcue  ns  that  the  object  and 
effect  of  this  covenant  was  the  payment  of  interest 
not  only  on  any  overdue  instument  of  principal, 
but  interest  on  any  overdue  sum  of  interest.  But 
it  appears  to  us  that  this  is  not  the  true  con- 
struction of  the  clause.    We  think  that  the 


words  "  said  debt "  refer  only  to  the  debt 
mentioned  in  immediate  aateoedeoce,  namely  "the 
principal  sum  of  701.  or  any  part  thereof"  and 
consequently  describe  principal  only ;  and  it  is  to 
be  observed  that  the  contingency  on  which  the 
covenant  is  nuide  to  operate  is  only  in  the  event 
of  delay  in  payment  of  the  principal  sum  or  some 
part  thereof,  and  that  the  covenant,  tfaerefoR, 
does  not  operate  where  there  is  delay  or  deEanlt 
in  payment  only  of  interest.  In  the  next  place,  it 
was  contended  that  the  covenant  for  further 
assurance  at  the  cost  of  the  mortgagor  was  io 
excess  of  the  statutory  form.  Bat,  in  oar  t^inion, 
such  a  covenant  is  one  for  the  maintenanra  of  the 
security,  and  is  consequently  free  from  objection. 
The  bill  of  sale  in  question  farther  goes  on  to 
provide  that  the  chattels  may  be  seized  and  sold 
in  certain  events  which  correspond  with  those 
eniimerated  in  sect.  7  of  the  Act  of  1882,  and 
declares  that  the  mortg^^ee  may  out  of  the  sate 
moneys  retain  not  only  aU  principal  and  interest, 
but  also  all  costs,  charges,  payments,  and  expensa 
incurred,  made,  or  sustained  in  and  about  entering 
upon  the  premises  and  in  discharging  any  distress, 
pxecntion,  or  other  incumbrance  on  the  chattels, 
and  seizing,  taking,  retaining,  and  keeping  posses- 
sion of  the  chattels,  and  in  and  about  tbecarriagcv 
removal,  warehousing,  valuing,  or'sale  {including 
the  cost  of  inventories,  catalognes,  and  adver* 
tisin^)  of  the  chattels.  According  to  the  recent 
decision  of  the  majority  of  this  court  in  Exparle 
Official  Receirerj  ife  Morritt  (56  L.  T.  Rep.  S.  8. 
42 ;  18  Q.  B.  Dir.  222),  a  power  of  sale  arose  oo 
the  exercise  of  the  power  to  seize.  This  power  <tf 
sale  must  carry  with  it  implied  trusts  of  the  sale 
moneys,  and  the  question  therefore  is  whether  the 
express  declaration  in  the  present  case  does  or 
does  not  conform  to  and  agree  with  the  imf^ed 
trusts.  The  trusts  expressly  declared  in  che 
present  case  appear  to  us  reasonable  and  proper 
ones  under  tho  circumstances,  and  we  therefrae 
think  that  they  do  not  differ  hvm  such  trusts  as 
would  have  been  implied.  For  these  reasons  we 
are  of  opinion  that  tne  bill  of  sale  in  question  is 
free  from  objection,  and  consequently  that  the 
appeal  must  be  dismissed.       Appeal  dismiu^. 

Solicitors  for  the  appellant,  Andrew  Timbr^ 
and  Co. 

Solicitor  lor  the  respondeat,  P.  E.  Fowler* 
pump. 


Nov.  24  and  25, 1886. 
(Before  Lord  Eshek,  M.B.,  Limdlet  and  Iions, 

L.JJ.) 

BoDOc.vsTAcni,  Sons,  avd  Co.  v.  Hilbttkx 

Brotuebs.  (a) 
APPEAL  PnOU  THE  QVBEN's  BBKCH  DIVISIOS. 
Charter^arty   and   bill   of  lading,  disertpamey 
between — Contract  between  cJtarterer  and  owner 
of  ship — Cargo  lo$t  by  negligence  of  »ia*i«r— 
Exception  in  bill   of  lading — Conatrudio*  ef 
charter-party — Meoture  of  damagee — iiaU  c?" 
-   cargo  "  to  arrive  " — Advanced  freight 
The  charier-party  contains  the  contract  between 
the  owner  and  tlie  charterer  of  a  ship;  aiidt 
tinle»e  it  efpreulyprovide$  tkcU  that  eoniraet  wnq 
be  varied  ^  tke  bill  of  lading,  ike  akipounur  «iS 
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«to<!  be  relieved  from  liainliiy  by  an  exception  in 
the  biU  of  lading  which  it  not  in  tlie  charter- 
party. 

Xn  an  action  hy  the  charterer  against  the  ahipoivner 
for  failure  to  deliver,  tlie  meaaure  of  damaget  it 
the  market  value  of  the  cargo  at  the  part  of 
destination  at  the  time  when  the  ship  would  in 
due  course  have  arrived  ind^erdenily  of  any 
cireuntttaneet  peculiar  to  the  plaintiff,  Uta  any 
freight  which  has  not  been  prepaid. 

A  ekarler-party  contained  the  foUowing  elauae  : 
"  The  master  to  tign  bUl  of  lading  at  any  rate  of 
freight,  and  at  customary  at  port  of  loading, 
vrithout  prejudice  to  the  stipulationt  of  thie 
charter-party,  receiving  the  difference,  if  lets  than 
the  rates  ^eeified  therein,  at  port  of  loading 
t^ainst  hit  receipt  for  the  tame."  The  cargo 
Jwv-ing  been  shipped,  a  bill  of  lading  was  eigned 
by  the  master,  acknowledging  that  the  earao  was 
mipped  in  good  condition,  and  was  to  he  delivered 
in  a  like  condition  at  the  port  of  destination,  but 
ejieepting  the  shipowner  from  all  liability  in  con- 
aequence  of '*  any  act,  neglect,  or  default  inhatso' 
ecer  of  the  pilot,  master,  or  mariners."  This 
exception  v:a8  not  in  the  charter-party.  The 
cargo  was  lost  during  the  voyage  m/  the  negli- 
gence of  the  maeler.  In  an  action  by  the 
charterers  against  the  oumert  of  the  ship  for 
damages  for  the  loss  of  the  cargo,  the  jury  found 
tbiU  it  was  usual  to  sign  hUU  of  lading  with  a 
nm,ilar  exception,  but  that  tJtere  was  no  special 
cuetom  in  that  respect  at  the  port  of  loading. 

Held  {affirming  the  judgment  oj  Manisty,  J.),  first, 
that  Hie  clause  in  the  charter-party  did  not  mean 
that  the  master  was  to  sign  a  inU  of  lading  con- 
taining Ike  provieiont  that  were  cttetomary  at  tha 
port  nf  loading,  but  that  he  was  to  sign  in  the 
manner  customary  at  the  port  of  loading; 
secondly,  that,  if  tJie  elauae  in  the  chartei--party 
ineant  that  the  master  was  to  sign  a  billof  lading 
in  tJte  fm-m  customary  at  the  port  of  loading,  the 
jury  had  found  that  there  wat  no  ctislomary  form 
at  the  port  of  loading,  and  that  finding  was  in 
accordance  with  the  evidence  ;  thirdly,  that,  sup- 
posing the  bill  of  lading  that  was  aignedto  be  in 
a  form  customary  at  the  port  of  loading,  and  the 
dauae  in  the  charter-party  to  give  authority  to 
the  maaier  to  sign  a  bill  of  lad  ing  in  avch  a  fcrm, 
there  were  no  express  words  in  the  cliarter-party 
incorporating  the  provisions  of  the  bill  nf  lading 
with  those  <^  tha  charter-party;  that,  in  the 
ahaence  q/"  such  words,  the  charter-party  was  the 
contract  between  the  owner  and  the  charterer  of 
the  ship  ;  and  that,  consequently,  the  ahipoiener 
waanot  relieved  from  liability  by  the  exception  in 
tie  biU  of  lading. 

After  the  charter-party  had  been  entered  into,  but 
bifore  hills  of  lading  had  been  signed,  the 
charterers  had  cotUracted  to  aell  the  cargo  on  its 
arrival  at  the  port  of  dealinaiion  at  71.  2t.  6d. 
per  ton. 

Beld  (reversing  the  judgment  of  Manisty,  J.),  thai 
the  meaaure  of  damages  was  not  the  aTnount  at 
which  the  cargo  had  been  sold,  less  freiglU,  hut 
the  market  VMue  of  the  cargo  at  the  port  of 
deaiination  at  the  time  when  the  ship  would  in 
due  course  have  arrived  (which  waa  71.  7s.  Qd. 
per  ton),  letsfreighl. 

The  eharter-^riy  contained  a  clause  providing 
that  **  aufftaent  cash  for  ship's  disburaemenia  to 
be  advanced  if  required  to  the  ca^ain  by 
dtarteren  on  account  of  freight  at  cttrrent 


exchange  subject  to  insurance  only."  Under  thia 
clause  the  charterers  advanced  1601.  {lest 
premiums  for  insurance  thereon)  to  the  captain: 
at  the  port  of  loading,  the  whole  freight  being 
735/.  The  charterers  aid  not  insure  the  1601. 
Held  {reversing  the  judgment  of  Manisty,  J.),  that, 
in  eatimating  the  damages,  the  amount  to  be 
deducted  from  the  value  of  the  cargo  waa  not 
735Z.  but 

This  was  an  action  by  the  charterers  of  the 
Redt;8dale  against  the  owners  for  damages  for  the 
loss  of  a  cargo  of  seed. 

By  the  charter-party  the  ship  was  to  proceed 
to  Alexandria,  and  there  load  a  cargo  to  be 
delivered  at  a  port  in  the  United  Kingdom. 

The  10th  clanse  of  the  charter-party  was  as 
follows : 

The  nuLster  to  eiga  bill  of  lodiiif  at  any  rate  of  freight, 
and  aa  cnitomary  at  port  of  loading,  withont  prejndioe 
to  the  Btipalation  of  this  ohartra>par(nr,  reoeiTing  the 
differenoo,  if  Iobb  than  the  ntM  npeomed  tbvein,  at 
port  of  loading,  against  his  reompt  for  the  Bame. 

The  13ch  clause  was  :  - 

Safficient  cashfor  ship's  disboreemeDtB  to  be  advanced, 
if  required,  to  the  oaptain  hj  charterers  on  accoaut  of 
freight  at  current  exchange  snbject  to  insnnuice  only. 

The  cargo  having  been  shipped,  a  bill  of  lading 
was  signed  by  the  master  acknowledging  that 
the  cargo  was  shipped  in  ^X)d  order  and  condi- 
tion, and  was  to  be  delivered  in  a  like  condition 
at  the  port  of  destination;  and  containing  a 
number  of  exceptions  which  do  not  appear  in  the 
charter-party,  cbo  one  material  in  the  present 
case  being  an  exception  of  the  owners'  liability 
for  any  consequences  of  "any  act,  neglect,  or 
default  whatsoever  of  the  pilot,  master,  or 
mariners."  The  cargo  shipped  was  lost  by  the 
negli^nce  of  the  master  of  the  Redeedale. 

Evidence  was  given  at  the  trial  with  regard  to 
the  form  of  bill  of  lading  in  use  at  Alexandria. 
There  was  also  evidence  given  on  behalf  of  tho 
plaintiffs  to  the  effect  that  on  the  signing  of  the 
bill  of  lading  a  discussion  had  taken  place  as  to 
its  divergence  from  the  terms  of  the  charter- 
party,  and  that  the  captain  and  ship's  agents  had 
said  that  tho  bills  of  lading  were  only  receipts 
for  the  cargo  taken  on  board,  and  did  not  in  any 
way  affect  the  clauses  of  the  charter-party. 

The  learned  jndge  (Hanisty,  J.)  asked  the  jury 
the  following  questions : 

1.  Waa  it  the  custom  at  Alexandria  to  insert  in 
all  bills  of  lading  a  clause  exempting  the  ship 
from  liability  for  loss  occasioned  by  the  negli* 
gence  of  the  master  and  crew  p 

2.  Was  the  bill  of  lading  in  this  case  signed  in 
the  form  in  which  it  is  upon  'the  understanding 
that  it  was  to  be  treated  only  as  a  receipt  for  the 
cargo,  and  iu  no  way  to  affect  the  clauses  in  the 
charter-party  P 

The  jury  answered  as  follows:  It  appears  to 
have  been  usual  to  sign  bills  of  lading  with  a 
clause  which  exempted  the  owners  in  a  greater  or 
less  degree,  but  there  was  no  special  custom  in 
Alexandria ;  and  they  answered  the  second  qnea- 
tion  in  the  affirmative. 

After  the  execution  of  the  charter-party,  and 
before  the  shipment  of  the  cargo,  the  plaiutiSa 
had  sold  the  cargo  "to arrive"  at  71.  2s.  6(2.  per 
ton,  a  price  less  thui  the  market  price  at  the  port 
of  discharge  at  the  time  when  the  ehip  in  the 
ordinary  course  should  have  arrived  there,  which 
would  have  been  71.  7a.  64.  per  tq^^e^^^^ 
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inSs  had  made  advances  to  the  amoant  of  1601. 
under  the  charter-party  on  acconnt  of  freight  for 
ribip*B  dishnrbementB  at  the  port  of  loading, 
retaining,  however,  out  of  snch  advainces  the 
amount  necessary  for  premiums  of  insarance 
thereon.  The  whole  amount  of  the  freight  was 
7SW. 

The  learned  judge  entered  judgment  for  the 
plaintiffs  for  the  price  at  which  thej  had  sold  the 
cargo,  less  the  total  amount  of  the  freight. 

From  this  judgment  the  defendanta  appealed, 
and  thf  plaintiffs  gave  notice  of  a  croB8<appeal  as 
to  damages. 

Stgham,  Q.C.  and  Jfaniifo  for  the  defendants. — 
Assuming  the  findings  of  the  jury  to  be  right,  the 
judgment  was  wrongly  entered  for  the  plaintiffs. 
The  contract  contained  in  the  charter-party 
imports  the  term  that  the  goods  are  to  be  carried 
under  a  bill  of  lading  in  the  customary  form. 
The  parties  contemplated  a  documeut  coming 
into  existence  which  was  to  de6ne  the  terms  upon 
which  these  goods  should  bo  carried,  and  that  taat 
document  should  be  in  the  form  customary  at  the 
port  of  Alexandria.    The  words  "without  pre- 
judice to  the  stipulation  of  this  charter-party" 
do  not  qualify  the  words  "  the  master  to  sign  bill 
of  Jadintr  at*  customary  at  port  of  hiding."  They 
Only  refer  to  the  stipulation  in  the  charter-narty 
as  to  freight.   If  the  jniy  have  found  that  there 
was  no  customary  form  of  bill  of  lading  at 
Alexnndria,  their  finding  is  against  the  w^gnt  of 
the  evidence.  But,  if  the  substance  of  their  finding 
is  looked  to,  it  supports  the  contention  that  it  is 
usual  or  customary  for  bills  of  lading  there  to 
contain  the  clause  in  question.   Although  the 
bills  of  lading  that  were  prodnced  at  the  trial 
differed  in  some  respects,  they  all  of  them  con- 
tained a  Btipnlation  which  would  relieve  the 
defendants  in  the  present  case.    There  was, 
therefore,  a  customary  form  of  bill  of  lading  at 
Alexandria  in  this  sense,  that  it  was  customary  to 
have  an  exception  protecting  the  shipowner  from 
liability  for  the  default  of  the   master  and 
mariners.    [Lord  Esheb,  M.B. — Sapposing  that 
this  clause  is  customary  at  Alexandria,  and  that 
the  master  w<is  therefore  right  in  signing  bills  of 
lading  containing  it,  is  it  not  the  case  that,  as 
between  the  charterer  and  the  shipowner,  where- 
ever  there  is  a  charter-party  and  a  bill  of  lading, 
the  charter-party  is  the  contract,  and  the  bill  of 
lading  a  mere  receipt  for  the  goods  P]    It  is  sub- 
mitt^  not.   Lord  Bramwell,  in  Sewell  t.  Burdick 
(52  L.  T.  Eep.  N.  S.  5 ;  10  App.  Cas.  74, 105).  is  only 
referring  to  the  case  of  a  charter-party  that  is 
silent  as  to  the  provisions  of  the  bill  of  lading. 
In  such  a  case  the  charter-party  is,  no  doubt,  the 
contract.    But  here,  by  the  terms  of  the  charter- 
party,  this  customary  form  of  bill  of  lading  is 
incorporated  in  it:.   As  to  the  cross-appeal  on  the 
qnestioD  of  damages,  the  teamed  judge  has  given 
ttie  plaintiffs  their  actual  loss,  having  regard  to 
the  contract  they  had  made,  not  the  speculative 
ityaa  dependent  upon  the  market  price.  [Lord 
Esheb,  M.£. — It  makes  no  difference  that  they 
have  sold  the  goods ;  that  is  a  mere  accident.*] 
It  is  submittea  that  they  cannot  recover  more 
than  they  have  actually  lost  by  the  breach  of  the 
charter-fMirty.    As  to  the  second  point  of  the 
cross-appeal,  that  the  advanced  freight  having 
been  already  paid,  should  not  be  dedncted  in 
estimating  the  damages,  it  is  submitted  that  it 


was  rightly  deducted.  The  advanced  fright  was 
to  be  insured  at  the  defendants*  expense,  and  the 
premium  for  insurance  was  deducted  from  the 
payment.  It  must  be  taken,  therefore,  that  it 
was  insured ;  and,  if  it  is  not  to  be  deducted  from 
the  damages,  the  plaintiffs  would  in  effect  get  it 
twice  over.   They  cited 

OlecUtaaeM  v.  Alien,  12  C.  B.  202 ; 

Waggtaffe  r.  Andenon,  5  O.  P.  Div.  171,  177;  tt 

L.  T.Eep.  N.  S.  720j 
The  Partma,  1  P.  Dir.  4Se ;  2  P.  Div.  118;  K  L.  T. 

Bep.  N.  8.32; 
Wintw  T.  Haldimand,  2  B.  A  Ad.  640 ; 
8kandr.aand€raon.?&L.  J.  278. 288,  Ex. ;  3SLT, 

Bep.  O.  S.  Ill ; 
Gray  V.  Oarr,  L.  Bep.  6  Q.  B.  MS.  587;  S5L.T. 
Bep.  N.  S.  215. 

Finlay,  Q.C.  and  Gorell  Banwi  for  theplaintifli. 
— It  was  at  the  option  of  the  charterers  whetfasr 
there  should  be  a  bill  of  lading  or  not.  The  juiy 
have  found  that  they  took  the  bill  of  lading  only  cm 
the  understanding  that  it  was  not  to  affect  tlie 
charter-party.  The  case  is,  therefore,  on  the  saQto 
footing  as  if  there  was  no  bill  of  lading.  iSecondly. 
the  master  had  no  authority  to  sign  a  bill  of 
lading  containing  this  exception.  The  evidence 
failed  to  show  any  custom  or  any  general  usage 
as  to  the  form  of  billB  of  lading  at  AlexandrVU 
and  the  jury  have  found  that  there  was  no  speoial 
custom  there.  Thirdly,  if  the  wordn  "  wichont 
pre]  adice  to  the  stipalation  of  this  charter-party  " 
refer  only  to  the  rate  of  freight,  then  the  words 
"  as  customary  at  port  of  lading  **  aluo  refer  oiUjT 
to  the  freight.  Ab  to  the  damages,  the  plainttfi 
are  entitled  to  the  market  value,  deducting  only 
the  unpaid  freight.  The  mle  which  has  always 
been  laid  down  as  the  rule  by  which  damages  are 
to  be  assessed  is  to  take  the  market  value  of  the 
goods  at  the  time  and  place  at  which  they  ou|^t 
to  have  been  delivered,  independently  of  any  cir* 
cumstances  peculiar  to  the  plaintiff : 

Great  Wettem  Railvmy  Company  v.  BcdmoHM, 

L.  Bep.  1  C.  P.  329. 

This  is  a  contract  for  the  delivery  of  goods ;  and 
it  is  not  disputed  that  upon  a  sale  of  goodi. 
whish  is  also  a  contract  for  the  delivery  of 
goods,  the  purchaser  is  entitled  to  recover  the 
market  price,  although  he  may  have  resold  at  ■ 
less  value.  As  to  the  question  whether  the 
advanced  freight  should  bo  deducted,  the  effect 
of  deducting  it  is,  that  the  plaintiffs  pay  that  part 
of  the  freight  twice  over.  In  order  to  get  the 
goods  they  would  have  had  to  pay  only  snch 
portion  of  the  freight  as  was  still  unpaid. 

Lord  EsHEs,  — In  this  case  the  plaintiffa 
entered  into  a  charter-party  with  the  defendants, 
who  are  shipowners,  for  the  carriage  of  goods  by 
the  defendants'  ship.  one  of  t^e  terms  of  the 
charter-party  the  captain  was  to  sign  bills  of 
lading.  Bills  of  lading  were  presented  to  him  to 
sign,  and  he  did  sign  them.  Xn  the  course  of  tho 
voyage  the  ship  and  cargo  were  lost  by  the  negli- 
gence of  the  captain.  Thou  the  charterer  sues 
the  shipowner  for  damages  for  non-deliveiy  at 
the  goods.  The  charterer  had.  after  the  charter- 
party  but  before  bills  of  lading  were  ugned, 
sold  the  goods  to  someone  dse.  The  chartCT- 
party  and  the  bill  of  lading  are  not  identical.  In 
the  charter-party,  among  the  exc^tiims  of  Us- 
bility,  there  is  not  an  exception  for  loan  occasioned 
by  the  negligence  of  the  Biiipowner's  serrants ;  in 
>  the  bill  of  lading  there  is  sochrSbcKcentttm.  T1>e 
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plaintifb  therefore  eay,  "Although  there  in  that 
ezeration  in  the  bill  of  lading,  we  are  soing  70a 
M  marterera.  We  are  entitled  to  rely  on  the 
contract  coat^ned  ia  the  chartAr<p«r^.  Yon 
cannot  rely  upon  the  bill  of  lading.  There  is  no 
■nch  exception  in  the  contract  between  yon  and 
ns."  On  the  other  hand  the  defendants  say,  "  It 
is  true  there  is  no  snch  exception  in  the  charter- 
party.  Bat  jou.  stipulated  with  ns  that  the 
c^>tain  was  to  niga  a  oill  of  lading,  as  cnstomary 
at  port  of  loadint;,  and  by  which  the  liability  of 
the  charterers  was  to  cease  when  the  goods  were 
shipped.  Taking  those  two  clauses  together,  we 
say  that  the  proper  conclnsion  is.  that  the  liability 
whichezistea  between  yonand as whenthe  charter- 
party  was  signed  is  at  an  end,  and  the  liability 
which  nowexists  is  regulated  by  thebill  of  lading. ' 
The  jadge  asked  the  ^ury,  "  Was  ic  the  enstom  at 
Alexandria  to  insert  in  all  hilts  of  lading  a  clause 
exempting  the  ship  from  liability  for  loss  occa- 
sioned by  the  negligence  of  the  master  and  crew?  " 
When  the  jury  asked  him  what  a  custom  was,  he 
said  that  it  must  be  so  nearly  universal  that  any 
exception  to  it  would  be  very  rare  and  sp^^cial. 
Ho  asked  then  whether  it  was  the  custom  to  insert 
the  clanao  "  in  all  bills  of  lading."  Their  answer 
is,  "  It  appears  to  have  bsen  usual  to  sign  bills  of 
lading  with  a  clause  which  exempted  the  owners 
in  a  greater  or  less  degree,  but  there  was  no 
special  enstom  in  Alexandria."  I  should  have 
thought  that  that  finding  negatived  the  existehce 
of  any  custom  as  to  any  form  of  bill  of  lading  at 
Alexaudria.  It  certainly  negatives  the  existence 
of  any  snch  enstom  at  Alexandria  in  cases  where 
there  is  a  charter-party.  It  ia  said  that  the  finding 
<rf  the  jury  means  that  there  is  a  usual,  but  not  a 
nniversal  form.  I  think  that  the  jury  meant  to 
say,  and  were  justified  in  saying,  that  there  was 
neither  a  universal  nor  even  a  usual  form.  Of  the 
bills  of  IfMling  produced  at  the  trial  as  examples, 
hardly  any  two  were  alike.  They  have  all  of 
thera  something  that  in  substance  wonld  relieve 
the  shipowner  from  liability  for  the  negligence  of 
his  servants.  But  the  stipnlation  that  the  captain 
was  to  sign  a  bill  of  lading  as  customary  at  port 
of  loading  conld  not  mean  that  if.  at  the  port 
of  loading,  the  bills  of  lading  had  every  clause 
different,  except  this  one  in  dispute,  he  was  to 
«gn  a  bill  of  lading  containing  such  a  clause. 
What  then  is  the  meaning  of  the  words  "as  oas- 
tomary  at  port  of  loading  P  "  When  you  have  it 
that  there  is  no  customary  or  nsoal  form  of  bill 
of  ladinfc  at  Alexandria*  they  cannot  mean  in  the 
ciutonuuy  form  there.  Those  words  seem  to  me 
to  refer,  not  to  the  form  of  the  bill  of  lading  bat, 
to  the  manner  of  signing  it.  There  are  many 
practices  with  regard  to  the  signing  of  bills  of 
Uding,  80  that  the  words  wou^  be  satisfied  if 
that  meaning  is  given  to  them.  For  instance, 
there  may  be  a  custom  that  the  captain  or  the 
ship's  agent  signs  the  bill  of  lading.  Again,  there 
may  be  a  custom  to  sign  bills  of  lading  before  the 
goods  are  on  board  the  ship.  My  view  is,  that 
t^o«e  words  apply  only  to  the  signing.  But 
suppose  that  thay  mean  more  than  that,  and  apply 
to  tne  form  of  bill  of  lading.  What  are  the  words 
of  the  clause  in  the  charter-party  ?  *'  The  master 
to  sign  bill  of  lading  at  any  rate  of  freight,  and 
as  customary  at  port  of  loading,  without  prejudice 
to  the  Btipalation  of  this  charter-party,  receiving 
difference,  if  leas  than  the  rates  apecified 
tlwrein,  at  port  of  loading,  againat  hia  receipt  for 


the  same."  That  ia  all  one  clanae.  It  ia  to  be 
"without  prejudice  to  the  stipulation  of  this 
charter-party."  Construing  those  words  in  a 
Imaineaa  manner,  I  have  no  doubt  that  they  mean 
without  prejudice  to  this  charter-party.  If  so, 
there  are  authorities  which  exactly  cover  this 
question.  Suppose  that  I  am  wrong  in  that  also, 
and  that  those  words  refer  only  to  the  rate  of 
freight.  Suppose  that  the  provision  is  that 
the  master  ia  to  sign  a  bill  of  lading  in  thie 
customary  form,  that  this  bill  of  lading  was 
in  the  customary  form,  and  that  the  words  with- 
out prejudice  to  the  charter-party  do  not  apply 
to  that  provision.  Then  you  have  a  bill  of 
lading  to  be  signed  under  the  charter-party, 
the  stipulationa  of  which  would  not  be  the  name 
as  those  of  the  charter-party.  What  in  that  case 
ia  the  rule  aa  to  the  construction  of  the  two 
documents  P  In  my  opinion,  nnleaa  there  is 
aomething  expressly  to  the  contrary  written  in 
them,  the  proper  constrnction  of  the  two  together 
is  that,  as  between  shipowner  and  charterers,  the 
bill  of  lading  is  to  be  taken  only  as  a  receipt  for 
the  goods  shipped ;  and  I  adopt  f  ally  what  has 
been  twice  said  by  Lord  Bramwell  upon  that 
point.  Full  effect  can  be  given  to  both  instra- 
ments  under  that  doctrine,  because  the  bill  of 
lading  is  an  instrument  upon  which  any  person  to 
whom  it  is  indorsed,  witboat  notice  oE  its  differing 
from  the  charter-party,  has  a  riijht  to  rely.  If 
that  construction  is  correct,  cadil  ^ucbbUo  \  the 
shipowner  in  this  case  is  certainly  liable  to  the 
charterer,  iF  the  charter-party  between  them 
alone  is  looked  at.  To  sum  up  what  I  have  said : 
Supposing  that  the  words  "as  coatonuay  at  port 
of  loading  "  refer  to  the  manner  of  aigning,  there 
is  nothing  to  take  away  from  the  defendants  their 
liability.  But  supposing  that  those  words  mean 
that  the  master  is  to  sigu  a  bill  of  lading  in  the 
customary  form,  then  the  words  "without  pre- 
judice to  the  stipulation  of  this  charter-party" 
prevent  it  having  any  effect  at  variance  with  the 
effect  of  the  charter-party.  Lastly,  supposing 
that  those  words  apply  only  to  the  rate  of  freight, 
and  that  the  only  bill  of  lading  that  could  be 
presented  to  the  master  to  sign  was  the  one  he 
did  sign,  then  still,  there  being  nothing  expressly 
stated  in  the  charter-party  to  show  that,  upon 
the  signing  of  the  bill  of  lading,  the  charter- 
party  IS  to  cease  to  be  the  contract  between  the 
parties,  the  bill  of  lading  ia  to  be  treated  only  aa 
a  receipt  for  the  goods.  If  necessary,  yon  have 
the  finding  of  the  jury,  upon  the  peculiar  facta 
of  this  case,  that  there  was  an  understanding  to 
that  effect;  but  I  do  not  think  that  that  finding 
is  required.  Under  the  circumstances,  therefore, 
the  shipowners  are  liable  to  the  plaintiffs.  Then 
comes  the  question  as  to  damages.  Where,  nnder 
a  charter-party,  there  is  a  failure  to  deliver,  the 
measure  of  damages  must  be  the  difference 
between  the  position  of  the  plaintiff  if  the  goods 
had  been  delivered,  and  his  position,  the  goods 
being  lost.  What  is  the  difference  P  If  the 
goods  had  arrived,  he  would  have  them  upon 
payment  of  the  freight,  which  he  necessarily  has 
to  pay  in  order  to  get  possession  of  them.  He 
would  have  had  the  value  of  the  goods  at  the 
place  of  arrival,  less  the  amount  of  the  freight. 
How  is  that  valne  calculated  if  there  is  no 
market  for  the  goods  there  P  It  is  calculated  by 
taking  the  price  that  he  paid  for  th§  goods,  vlua 
the  profit  which  he  woi^d  |Ba^n]^ui^yijo^^^ 
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at  the  port  of  delivery.  Where  there  is  a  market, 
it  is  always  to  be  the  market  price.  It  is  not, 
then,  necessary  to  add  the  cost  price  to  the  pro- 
bable profit,  because  the  market  price  does  that 
for  you.  The  value  of  the  goods  at  the  port  of 
destination  is  the  market  price,  if  there  is  a 
market ;  if  there  is  no  market,  a  less  accurate 
and  more  circuitous  rule  has  to  be  adopted  by 
adding  the  supposed  profit  to  the  original  cost. 
The  general  rule  is  now  that  any  intermediate 
sale  or  purchase  of  the  goods  is  not  to  be  taken 
into  account,  but  is  to  oe  regarded  as  an  acci- 
dratal  circumstance  not  affecting  the  original 
contract.  Mr.  Bigham's  contention  is,  that  the 
market  price  is  to  be  taken  if  the  plaintiff  has 
sold  the  goods  at  a  higher  price  than  that;  but 
that,  if  he  has  sold  the  goods  at  a  price  below  the 
market  price,  then  he  cannot  recover  more  than 
the  contract  price.  That  would  be  a  very  unequal 
rule.  The  mode  of  estimating  the  value  of  the 
goods  is  to  take  the  market  -  price,  independently 
of  any  circumstances  peculiar  to  the  plaintiff. 
That  gives  the  value  of  the  goods ;  not  the 
damages.  Then  the  damages  have  to  be  esti- 
mated. The  plaintiff  would  get  the  gcods  of  a 
certain  value,  but,  in  order  to  get  them,  be  would 
have  to  pay  the  accruing  freight,  for  which  there 
is  a  lien  upon  the  goods.  The  damages,  therefore, 
would  be,  not  the  price  at  which  he  had  contracted 
to  sell  the  goods,  less  the  accruing  freight,  but 
the  market  price,  less  the  accruing  height.  Upon 
that  point,  therefore,  the  cross-appeal  succeeds. 
As  to  the  other  point  raised  by  the  cross-appeal 
with  regard  to  the  advanced  freight,  the  plaintiffs 
would  not  have  had  to  pay  that  freight  in  order 
to  get  the  goods,  as  they  would  have  paid  it 
already.  Upon  that  point  also,  therefore,  the 
cross -appeal  must  succeed.  The  defendants' 
appeal,  on  the  question  of  liability,  fails;  but  the 
cross-appeal  by  the  plaintiffs,  as  to  damages, 
is  sucnessful. 

LiNDLET,  L.J. — I  am  of  the  same  opinion.  We 
have  to  say  what  is  the  effect  of  these  two 
pieces  of  paper,  one  of  them  called  a  charter- 
party,  and  the  other  a  bill  of  lading.  Now,  I 
am  not  at  all  sure  what  the  wori^  "as  cos- 
tomarv  at  port  of  loading"  do  mean ;  bat  I  am 
sure  tnat  they  do  not  mean  that  the  master 
may  sign  a  bill  of  lading  at  variance  with  the 
charter-party.  All  difficulty  seems  to  be  re- 
moved from  the  case  by  the  finding  of  the  jury 
that  there  was  no  custom  at  Alexandria  as  to 
the  form  of  bill  of  lading.  It  was  argued  that 
the  intention  was  that  the  bill  of  lading  should 
supersede  the  charter-party  as  the  contract 
between  the  parties.  I  do  not  think  that  that 
was  in  the  least  contemplated.  That  there  was 
the  slightest  contemplation  of  any  new  contract 
between  the  charterer  and  the  shipowner,  I  do 
not  believe.  That  the  charter-party  is  the  con- 
tract between  the  parties  in  the  absence  of  any- 
thing showing  a  contrary  intention,  is  settled  bv 
authority.  Unless  there  is  some  express  provi- 
sion to  the  contrary  to  be  found  in  the  charter- 
party,  the  bill  of  lamng  as  between  the  diarterers 
and  the  shipowners  is  to  be  looked  upon  as  a 
mere  receipt  for  the  goods.  Then,  looking  at  this 
particular  case,  I  can  soe  nothing  to  show  that 
it  was  the  iutentiot.  of  the  parties  that  the  bill  of 
lading  was  to  be  the  contract  between  them.  I 
have  no  hesitation  in  coming  to  the  conclusion 
that  there  was  only  one  contract,  and  that  that 


is  contained  in  the  charter-party.    Then  there  is 
the  question  as  to  damages.   That  questiw  is 
necessarily  dependent  upon  rules  that  can  only 
be   approximately  just,   and  that  are    to  oe. 
applied  not  by  mathematicians  but  by  juries., 
Any  special  contract  which  the  charterer  has 
made  is  not  to  be  taken  into  account  in  estimsV 
ing  the  damages,  whether  he  has  agreed  to  sell  tar 
more  or  less  than,  the  market  price.  The  damages 
are  to  be  the  market  price  at  the  port  of  ais-. 
charge,  less  the  accmuig  freight.   As  to  the. 
advanced   frei&rht,   the   defendants   woold  of, 
course  hare  had  no  lieu  upon  the  plaintiff's, 
goods  in  respect  of  that.    It  is  not,  therefor^. 

EBkvt  of  the  sum  which  the  plaintiffs  would  have- 
ad  to  pay  in  order  to  get  their  goods,  and 
ought  not  to  be  taken  into  account  in  estimating 
the  damages. 

LoFES,  L.J. — In  this  case,  a  cargo  was  admit- 
tedly lost  by  the  negligence  of  the  master  of  the 
ship,  and  an  important  question  arisen  whether 
the  charter-party  or  the  bill  of  lading  is  to 
govern  the  claim  of  the  charterers  against  the 
shipowners.  There  is  an  exception  in  the  bill  of 
lading,  which  does  not  occur  in  the  charter-party, 
protecting  the  shipowners  from  liability  for  am 
damage  arising  from  any  act,  neglect,  or  defonn 
of  the  pilot,  master,  or  mariners.  The  defendant* 
relied  on  an  alleged  castom  at  Alexuidria  to  in- 
troduce such  an  exception  into  all  bills  of  lading. 
In  my  view,  the  question  does  not  arise  at  all  m 
this  case  upnn  the  true  construction  of  the  10th 
clause  of  the  charter-party.  "As  customary," 
in  my  opinion,  only  means  **  as  nsnal,"  and  all  that- 
those  words  refer  to  seems  to  me  to  be  the  mode 
of  signing  bills  of  lading.  But  I  will  assume  that 
they  mean  more,  and  refer  to  the  form  of  bill  of 
ladmg.  1  do  not  attach  importance  to  the  words, 
"without  prejudice  to  the  stipulation  of  this 
charter-party,"  because  I  think  that  they  mean 
the  stipulation  as  to  rate  of  freight.  But  nnless- 
it  is  clearly  expressed  in  the  charter-party  thi^ 
there  is  a  different  intention,  it  is  to  be  taken 
that  that  is  the  contract  between  the  parties.  I 
believe  the  law  to  be  this,  that  where  there  is  a 
clurter-party,  the  bill  of  lading  operates  as  a- 
receipt  for  the  goods,  and  as  a  document  of  title- 
passing  the  property  in  the  goods,  but  not  as 
contract  between  the  charterer  and  the  shipowner. 
Then  as  to  the  question  of  damages.  Ttiis  is  ft 
case  where  the  goods  have  been  lost,  not  one 
where  delivery  has  been  delayed.  I  think  the 
true  rule  is,  that  the  measure  of  damages  in  snch. 
a  case  must  be  the  market  value  of  the  goods  at 
the  place  where,  and  the  time  at  which  they 
ought  to  have  been  delivered,  independently  <a 
any  circumstances  peculiar  to  the  plaintiff,  and 
less  what  plaintiff  would  have  had  to  pay  in  ordo* 
to  get  them.  Applying  that  rule  to  the  present 
case,  I  think  that  the  contract  by  the  plaintiffs 
for  the  sale  of  the  goods  is  a  matter  peculiar  to 
them,  between  them  and  third  parties,  wiA 
which  the  defendants  have  nothing  to  do.  It  is 
admitted  that  this  would  have  been  the  case  it 
the  contract  had  been  for  a  sale  of  the  goods  at  a 
higher  price  than  the  market  value.  I  think 
that  it  m^es  no  difference  that  the  contract  waS' 
for  a  sale  at  a  lower  price.  The  only  other 
matter  is  as  to  the  advanced  freight.  It  seems 
to  me  enough  to  say  that,  if  this  were  to  be 
deducted  from  the  damages,  it  would  have  been 
paid  twice  over.   The  cro8s-^gi^^^|^^ere' 
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fare  be  allowed,  and  the  defendwitB*  appeal 
disallowed. 

Appeal  ditmived  ;  crosB-appml  allowed. 

Solicitoni  for  the  plaintiffR,  Walton,  Bubh, 
and  Johnttyn. 

Solicitora  for  the  defendants,  W.  A.  Crump  and 
£<nw. 


Nov.  6  and  26, 1886. 

(Before  Lord  Eshbr,  M^.,  IdSDUtr  and  Lofes, 
L.JJ.) 

Ba  GiLiEsnE ;  £2  parte  Bobakts.  (a) 

AFnXL  PBOX  THE  QUESX's  BZITCH  DIVISIOH,  IV 
BASKBTJFTCT. 

JBUU  qf  ExehanM  Act  1882  (45  ^  46  Viet.  e.  61). 
M.  57i  97 — drawn  ahrwid  and  dUkonoured 
£]f  acceplor  in  Englafui—Jiight  0/  drawer  to 
re-exchange  —  Unliquidated  damagea — Law  of 
Tobago— BankrupUij  Act  1883,  «.  37. 

Wktre  the  foreign  drawer  of  a  bill  of  exchange  die- 
honourtd  in  England  is  liable  to  damages  for 
n-exehange,  et^eect.  1  of  eect.  57  qf  the  ItilU  of 
Sxehanga  Act  l&ii  does  not  aj^ly ;  tect.  97 
(which  mutt  be  read  with  eect.  57)  ^enerving  the 
liability  of  the  acceptor  to  indemntfy  the  drawer 
ftom  his  liabiiily. 

^  the  law  of  Tobago,  "  On  any  bill  of  exchange 
returned  to  this  island  duly  protested  to  the  prt- 
fudice  of  any  merchant,  trader,  or  oilier  peraon 
whomsoever,  it  siiail  be  lawful  to  and  for  any 
person  so  prejudiced  to  demand  and  receive 
damages  at  and  after  the  rate  of  ten  pounds  for 
every  one  hundred  pounds,  together  with  interest, 
and  the  expense  of  noting  and  protesting." 

Stid  {afimUng  the  Judgment  of  Cave,  J.),  that 
the  liability  of  the  drawer  of  a  bill  to  pay  10 

•  per  cent,  re-exchange,  under  this  provisum,  as 
damages  to  the  holder  of  the  bill,  is  provable  by 
him  in  the  bankruptaj  qf  the  acceptor,  under  wet. 
37  of  the  Bankruptcy  Act  1883,  though  he  has 
not  diaeharged  eueh  liabUily,  and  though  U  is 
mbject  to  the  contingency  qf  the  holder  euing  him 
im  TobiigOm 

This  waa  an  appeal  by  the  trustee  in  the  bank- 
niptcy  of  A.  H.  Gillespie  and  Co.  i^inst  an 
<vder  of  Cave,  J.  admitting  the  proof  of  N.  F. 
Bobarts. 

The  facts  are  fnlly  stated  in  the  jadgment  of 
the  Court. 

Cohen,  Q.C.  and  YaJe  Lee  for  the  tm&tee. — 
This  proof  should  nob  be  allowed. — First,  one  of 
■the  objects  of  sect.  57  of  the  Bills  of  Exchan^Q 
Act  1882  clearly  was  to  restore  tlie  old  law  as  it 
existed  pricH*  to  the  decision  in  M'txVter  t.  Hamilton 
(1  De  (j.  F.  &  J.  602).  It  limits  the  liability  of 
the  acceptor  of  a  bill  of  exchange  payable  in 
£aglaari  to  the  amount  of  the  bill,  with  iatrtrest 
and  notarial  charges.  The  drawers  of  this  bill, 
therefore,  cannot  recover  any  sum  for  re-nzchange 
from  the  acceptor  in  England.  Secondly,  nu  re- 
exchauge  is  payable  in  this  case  under  the  Tobago 
.statQte.  The  bill  has  not  been  returned  to 
Tobago;  and  no  liability  can  arise  under  the 
^tatnte  until  the  bill  is  returned  to  Tobago  and 
.is  Rued  on  there.  Thirdly,  the  drawers  are  not 
the  holders  of  the  bill,  and  none  can  recover  for 
re-exchange  except  the  holders  who  have  paid  the 

BiVnrM  Iqr  AlUH  H.  BimtSTOX,  Eai.,  BBrri)iUr«ULaw. 
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bill.   Re-exchange  is  an  incident  of  the  holding 

of  the  bill : 

Francis  T.  B»eier,  Amb.  671. 
Fcmrthly,  in  any  event,  the  drawers  cannot  prove 
for  more  than  10  per  cent.  00  the  balance  still 
remftining  unpaid,  that  being  the  whole  amount 
of  damages  which  could  now  be  recovered  from 
them  by  the  holder.  If,  therefore,  the  proof  in 
allowed,  it  should  be  rcdaoed  from  3002.  to  801. 
They  also  cited 

Sapier  t.  Bekneidcr,  12  Eut,  4S0 ; 

Woalsey  T.  Crawford,  2  Camp.  4i5. 

A.  Charles,  Q.C.  and  Herbert  Seed  for  the 
creditor. — The  nature  of  the  liability  in  respect  of 
which  the  drawers  are  seeking  to  prove  is  exactly 
the  same  as  in  Francis  r.  Sticker  (ubi  nip.).  The 
only  distinction  between  the  two  cases  is,  that  in 
that  case  the  creditor  had  apparently  actually 
paid  the  money  in  respect  of  which  he  was  allowed 
to  prove,  while  here  he  is  only  liable  to  pay  it. 
The  Bills  of  Exchange  Act  1882  has  not  taken 
away  any  right  that  the  drawer  previously  had  to 
be  indemnihed  by  the  acceptor.  Sect.  97  expressly 
preserves  the  old  law,  except  so  far  as  it  is  incon- 
sistent with  the  Act.  It  is  quite  immaterial  that 
this  bill  has  not  been  sent  back  to  Tobago.  The 
holder  can  transmit  the  bill  there  at  any  time  and 
pu(  it  in  suit  asainst  the  drawer.  As  to  the 
drawers  not  being  the  holders  of  the  bill  and  not 
htiving  paid  it,  these  damages  are  not  re-exchange 
in  the  strict  sense  of  the  term ;  they  are  a  sum 
which  the  Legislature  of  Tobago  has  said  shall  be 
paid  to  the  party  prejudiced  when  a  bill  is  dis- 
honoured. But,  If  this  was  re-exchange,  it  wonld 
not  be  necessary  to  have  paid  the  bill  in  order  to 
recover  it.  If  the  drawers  are  liable  to  pay 
rc-exchauge  npon  paying  the  bill,  they  can  recover 
that  re-exchauge  from  the  acceptor,  although  they 
have  not  paid  it : 

B*  Tastet  v.  Baring  11  Ewit,  265 ; 

R<indaU  V.  Raper,E.  B.  A  E.  84. 

As  to  the  amount  of  the  proof,  the  drawers  are 
entitled  to  prove  for  10  per  cent,  on  the  whole 
amount  of  the  bill.  Payments  on  account  of  the 
bill  made  by  the  drawers  to  the  holders  cannot 
affect  the  right  of  the  drawers  to  recover  from  the 
at'^ri-'plor  the  full  amount  given  by  the  Tobago 
statute  where  a  bill  is  dishonoured.  They  also 
cited 

Ex  parie  Moore,  2  Bto.  C.  C.  597. 
Colien.  Q.C.  in  reply.  ^ 

Nov.  26. — ^The  judgment  of  the  Court  was 
delivered  by 

LiKDLEY,  L.J. — This  was  an  appeal  by  the 
trustee  cf  the  bankrupts  against  the  aUowanoe 
of  a  proof  for  300^  as  a  debt  against  the  bank- 
rupts* estate.  The  proof  waa  made  by  Mr. 
Kobarts,  as  the  agent  under  a  power  of  attorney 
of  the  executors  01  a  lady  named  Keen,  who  lived 
in  the  island  of  Tobago.  By  her  will  she  be- 
queathed a  legacy  of  30001.  to  a  lady  named 
Horsfurd,  living  in  the  island  of  Trinidad.  In 
order  to  pay  this  legacy  the  executors  drew  a  bill 
of  exchange  for  ZOOOl.  on  the  bankrupts,  who  had 
90001.,  or  thereabouts,  money  of  the  deceased,  in 
their  hands.  The  executors  sent  the  bill  so  drawn 
to  Mrs.  Horsford,  and  indorsed  it  to  her.  She 
sold  and  indorsed  it  to  persons  of  the  name  of 
Tnrnbull.  They  presented  it  to  the  bankrupts, 
who  accepted  it,  but  who  dishonoured  it  when 
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dae.  Thereupon  the  holders  required  Mrs. 
Horsford  to  pay  it.  which  ahe  did.  She  in  her 
turn  required  the  drawers  to  pay  her,  and  they 
in  fact  nave  paid  her  2200^  on  account  of  it, 
leaving  a  balance  of  8001.  still  due  to  ber,  besides 
interest  and  expenses.  At  the  time  of  the  pmof 
Mrs.  Horsford  waH,  and  she  still  is,  the  holder  of 
the  bill,  asid  sbe  had  then,  and  has  now,  a  right 
to  SUB  the  drawers  on  it,  and  to  recover  from 
them  the  amount  due  to  ber  npon  it,  with  interest 
and  expenses.  But,  in  addition  to  this,  if  she 
were  to  sne  the  drawers  in  Tobago,  she  wonld  be 
entitled  by  the  laws  of  that  island  to  reoorer  a 
farther  sum  by  way  of  damages  at  the  rate  of  10 
per  cent.  The  law  of  the  island  on  this  point  is 
as  follows  :  "  On  any  bill  of  exchange  returned  to 
this  island  duly  protested  to  the  prejudice  of  any 
merchant,  trader,  or  other  person  whomsoever,  it 
shall  be  lawful  to  and  for  any  person  so  preju- 
diced to  demand  and  receive  damagen  at  and 
after  the  rate  of  ten  pounds  for  every  one  hundred 
pounds,  together  with  interest  and  the  expense  of 
noting  and  protesting ;  and.  on  an  action  to  be 
commenced  nnder  the  Act  22  Yiet.  o.  10,  or  under 
the  Common  Law  Procedare  Act,  the  plaintiff 
shall  be  at  liberty  to  indorse  a  claim  for  snob 
damwes  on  the  wnt  of  summons,  in  addition  to 
the  other  claims  authorised  to  be  indorsed,  and 
snch  amount  indorsed  for  damages  shall*  be 
taken  as  a  liquidated  debt."  The  drawers  con- 
tend that,  nnder  this  law,  they  are  liable  to  pay 
Mrs.  Horsford  300Z.  in  addition  to  the  balance  of 
800!.  and  interest  and  expenses,  and  that  the 
bankrupts  are  under  an  obligation  to  indemni^ 
them  against  this  liability ;  and  they  accordingly 
seek  to  prove  for  300/.  against  the  bankrupts' 
estate.  This  proof  the  trustee  disputes.  The 
rest  of  their  proof,  which  is  for  the  amount 
(about  9000Z.)  belonging  to  Mrs.  Keen's  estate, 
and  for  interest  and  expenses,  has  been  allowed, 
and  is  nob  in  question.  We  will  first  cnnsidt-r  the 
liability  of  the  drawers  to  pay  Mrs.  Horsford 
anytbinff  under  the  10  per  cent,  clause  already 
referred  to.  She  ckd,  if  she  chooses,  send  the 
bill  to  Tobago,  and  sue  the  drawers  there  upon  it ; 
and,  if  she  were  to  do  so,  she  would  recover 
not  only  the  balance  of  8001.,  and  interest  and 
expenses,  but  10  per  cent,  damages  in  addi- 
tion. Here  there  is  a  liability  to  which  the 
drawers  are  subject,  and,  if  the  bankrupts 
are  under  an  obligation  to  indemnify  them 
agaiust  such  liability,  the  drawers  are  en- 
titled to  prove  in  respect  of  it  against  their 
estate :  (see  sect.  37  of  the  Bankruptcy  Act  1883.) 
No  doubt  the  liability  of  the  drawers  to  pay  the 
damages  in  question  is  subject  to  a  contingency, 
viz.,  the  contmgency  of  Mrs.  Horsford  suing  the 
drawers  in  Tol»i^;  and  the  liability  of  the  bank- 
rupts to  indemnify  them  ia  subject  to  the  same 
contingem^.  But  liabilities  subject  to  contin* 
gencies  are  expressly  made  proroble  by  sect.  37 
of  the  Bankruptcy  Act  1883,  and  in  order  to 
entitle  the  drawers  to  prove  ^^ainst  the  bank- 
rupts* estate  it  is  not  necessary  that  they  should 
first  discharge  their  liability  by  paying  the  sum 
which  they  can  bo  compelled  to  pay.  Their  liabi- 
lity to  pay  entitles  them  to  prove  if  they  in  turn 
are  entitled  to  be  indemnified  by  the  bankrupts. 
This  then  is  the  next  point  for  consideration  ;  and 
it  turns  on  the  proper  construction  of  the  Bills  of 
Exchange  Act  I88'2.  Prior  to  the  passing  of  that 
Act  it  was  settled  by  Franei*  t.  Bucker  (2  Amb. 


671),  WdtkifrT.  Hamilton  (1  De  G.  F.  &  J.  602), 
and  The  General  South  American  Company  (7  Ch. 
Div.  637),  that  if  the  drawer  of  a  bill  had  pud 
the  holder  damages  for  what  is  called  re-exchange, 
the  drawer  could  recover  the  amount  from  the 
acceptor.  Unless,  therefore,  the  acceptor's  liabi- 
lity to  pay  such  dama^  has  been  abolished  by 
statute  nis  liability  to  indemnify  the  dr»ver  fnm 
his  liability  to  pay  them  will  be  prorable  under 
sect.  37  of  the  Buikraptcy  Act  1883,  against  the 
estate  of  the  acceptor  as  already  pointed  oat. 
The  Bills  of  Exchange  Act  1882  enacts  as 
follows :  Sect.  54.  The  acceptor  by  accepting 
it — (1)  Engages  that  he  will  pay  it  according  to 
the  tenor  of  his  acceptance ;  (2)  Is  precluded  frran 
denying  to  a  holder  in  due  course  (a)  The  exist* 
ence  of  the  drawer,  the  genuineness  of  his  &igna* 
ture,  and  his  capacity  acd  authority  to  draw  the 
bill ;  (6)  Tn  the  case  of  a  bill  payable  to  drawer's 
order,  the  then  capacity  of  a  drawer  tn  indorse, 
but  not  the  genuineness  or  validity  of  his  indorse- 
ment; (c)  In  the  case  of  a  bill  payable  to  the 
order  of  a  third  person,  the  existence  of  tbe  payee 
and  his  then  capacity  to  indorse,  but  not  the 
genuineness  or  Widit^  of  his  indwsement.  Sect 
55.  (1)  The  drawer  of  a  bill  by  drawing  it— (a) 
Engages  that  on  doe  presentment  it  shall  be 
accepted  and  paid  according  to  its  tenor,  and  that 
if  it  be  diahononred  he  will  compensate  the  holder 
or  any  indorser  who  is  oompetled  to  pf^  i',  pro- 
vided that  the  requisite  proceedings  on  dishonour 
be  duly  taken ;  (h)  Is  precluded  from  denying  to 
a  bolder  in  due  course  the  existence  of  tbe  payee 
and  his  then  capacity  to  indorse ;  ('2)  The  indorser 
of  a  bill  by  indorsmg  it — (a)  Engages  that  on 
due  presentment  it  shall  be  accepted  and  paid 
according  to  its  tenor,  and  that  if  it  be  dis- 
honoured he  will  compensate  the  holder  or  a 
subsequent  indorser  wbo  is  compelled  to  pay  it, 
provided  that  the  requisite  proceedings  on  dis- 
honour be  duty  taken;  {b}  la  precluded  from 
denying  to  a  holder  in  dae  course  the  genuineness 
and  regularity  in  all  respects  of  the  drawer's 
signature  and  all  previous  indorsements;  (e)  Is 
precluded  from  denying  to  his  immediate  or  a 
subsequent  indorsee  that  the  bill  was  at  the  time 
of  his  indorsement  a  Talid  and  subsisting  bill,  and 
that  he  had  then  a  ^ood  title  thereto.  Sect.  57. 
Where  a  bill  is  dishonoured,  tbe  measure  of 
damages,  which  shall  be  deemed  to  be  liquidated 
damages,  shall  be  as  follows :  (1)  The  holder  may 
recover  from  any  party  liable  on  the  bill,  and  the 
drawer  who  has  been  compelled  to  pay  the  bill 
may  recover  from  the  acceptor,  and  an  indorser 
who  has  been  compelled  to  pay  the  bill  may  re- 
cover from  the  acceptor  or  from  tbe  drawer,  or 
from  a  prior  indorser — (a)  The  amount  of  the 
bill ;  (b)  Interest  thereon  from  the  lime  of  pre- 
sentment for  payment  if  tbe  bill  is  payable  on 
demand,  aad  from  the  maturity  of  the  bQl  in  any 
other  case ;  (c)  Tbe  expenses  of  noting,  or,  when 
protest  is  necessary,  and  the  protest  has  beoi 
extended,  the  expenses  of  protest.  (2)  In  the 
case  of  a  bill  which  has  been  dishononred  abroad, 
in  lien  of  the  aboTe  dunages,  the  holder  may 
recover  from  the  drawer  or  an  indorser,  and  tlw 
drawer  or  an  indorser  who  has  been  compelled 
to  pay  the  bill  may  recover  from  any  (Mtrty  liable 
to  nim  the  amount  of  the  re-exchange  with  inte- 
rest thereon  until  tbe  time  of  payment.  (3) 
Where  by  this  Act  interest  may  be  recovered  as 
damages,  such  interest  may,  if  justice  rewiire  it. 
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be  witUield  wholly  or  in  part,  and  where  a  bill  is 
expressed  to  be  payable  with  interest  at  a  given 
rate,  interest  as  damages  may  or  may  not  be 
given  at  the  same  rate  as  interest  proper.  Sect.  97. 
(1)  The  rules  in  bankrnptcy  relating  to  bills  of 
exchange,  promissory  notes,  and  cheques  shall 
continue  to  apply  thereto,  notwithstanding  any- 
thicg  in  this  Act  contained.  (2)  The  rules  of 
common  law,  including  the  law  merchant,  save 
in  80  far  as  they  are  inconsistent  with  the  express 
provisions  of  this  Act,  shall  continue  to  apply  to 
bills  of  exchange,  promissory  notes,  and  cheques. 
Sects.  54  and  55  draw  a  distinction  between  the 
liability  of  an  acceptor  and  the  liability  of  a 
drawer.  The  liabilitv  of  the  acceptor  is  to  pay 
the  bill  (sect.  54).  -  The  drawer  not  only  engages 
that  the  bill  shall  be  paid,  but  he  also  engages 
to  compensate  the  holder  if  it  is  not  paid. 
Sect.  54  does  not,  however,  say  what  the  conse- 
ouencefl  are  to  an  acceptor  who  does  not  pay ;  nor 
does  sect.  55  say  what  the  consequences  are  to 
a  drawer  who  does  not  fulfil  his  engagements. 
These  consequences  are  dealt  with  in  sect.  57. 
Sab-sect.  (1)  deals  with  bills  dishonoured  at  home, 
and  sub-sect.  (2)  deals  with  bills  dishonoured 
ftbroad.  The  bill  in  question  was  drawn  abroad, 
bat  payable  and  accepted  and  dishonoured  in 
this  country,  and  therefore,  if  provided  for  at  alt, 
falls  within  sab-sect.  (1)  and  not  sub-sect.  (2). 
But,  according  to  sab^ect.  (1),  neither  the  oc* 
oep^or  nor  anyone  else  ia  liable  to  pay  more  than 
the  amount  of  the  bill  and  interest  and  expenses 
of  noting  and  protest.  Bnt  this  snb-section  does 
not  appear  to  be  addressed  to  the  case  of  a  bill 
the  drHwer  of  which  is  liable  to  damages  for  re- 
exchange.  The  liability  of  the  drawer  in  this 
case  to  pay  dfuaages  to  the  holder  for  re-exchange 
depends  on  the  law  of  Tobago,  and  not  on 
sect.  57  of  onr  own  Bills  of  Exchange  Act.  The 
sob-section  is  not  applicable  to  him  at  all ;  and 
sect.  97,  which  must  oe  read  with  sect.  67,  pre- 
serves the  liability  of  the  acceptor  to  indemnify 
the  drawer  from  nis  liabilitv.  This  construction 
of  the  two  sections  is  obviously  just.  The  acceptor 
of  a  bill  drawn  abroad  knows  that  in  the  event  of 
dishonour  there  is  a  liability  for  re-exchan^,  and 
sect.  57,  daose  1,  is  not  addressed  to  this  point 
and  does  not  dml  with  it;  bnt  sect.  97  has  been 
added  to  meet  oases  not  azhaustlTe^  dealt  with 
by  the  other  sections  of  the  Act.  Having  thas 
arrived  at  the  conclusion  that  the  Bills  of 
Ezchfuige  Act  does  not  exclnde  the  right  of  proof 
in  respect  of  the  acceptor's  liability  to  indemni^ 
the  drawers  against  damages  for  re-exchange,  it 
remains  to  consider  the  amount  for  which  the 
proof  is  to  be  entered.  Mrs.  Horsford,  the  holder 
of  the  bill,  has  not  returced  it  to  Tobago,  and 
has  not  therefore  entitled  heraelf  to  the  10  per 
cent,  damages  to  which  she  would  be  entitled  by 
the  law  of  that  island  if  she  had  returned  it. 
Bnt  she  can  do  this  at  any  moment ;  and,  if  she 
would  gain  anything  bv  it,  she  would  no  doubt 
return  the  bill  there  and  sue  the  drawers  upon  it. 
They  do  not  desire  to  put  her  to  this  unnecessary 
trouble  and  expense,  and  they  admit  their  liability 
ud  are  ready  to  pay  her  what  she  is  entitled  to. 
This  amount,  whatever  it  may  be,  is  the  value 
to  be  put  on  the  liatnlity  of  the  bankrupt  for  the 
purposes  of  proof.  The  learned  judge  haa  thought 
that  JJLn.  Horsford  could  recover  ID  per  cent,  on 
the  whole  sum  for  which  the  bill  was  drawn,  or, 
in  other  words,  2001.,  and  he  seems  to  have 


assumed  that  the  drawers  had  accounted  to  her» 
or  would  account  to  her,  on  this  basis.  But  there 
was  no  evidence  of  this ;  and  the  assumption  is 
against  the  probabilities  of  the  case.  It  was 
urged  on  the  part  of  the  trustee  that  the  utmost 
she  could  recover  would  be  10  per  cent,  on  the 
amount  due  on  the  bill  at  the  time  of  bringing 
an  action  upon  it,  Or,  in  other  words,  80^  This 
point  turns  upon  the  true  construction  of  the 
Tobago  statute  already  referred  to.  There  is  no 
evidence  before  the  court  of  the  construction 
put  upon  it  in  Tobago;  aud,  in  the  absence  of 
evidence  showing  that  Mrs.  Horsford  could 
recover  the  fnll  sum  of  3001.,  it  appears  to  us 
that  the  law  of  Tobago  ought  to  be  construed  as 
only  entitlmg  her  to  801.,  omitting  interest  and 
expenses  of  noting  and  protesting.  Tbe  question 
may  bo  put  in  this  form :  Could  Mrs.  Horsford 
now  recover  in  Tobago  llOOi.,  viz.,  30001.  and 
30Oi.,  lets  22001.  (the  amount  now  paid  on  account), 
as  contended  by  the  drawers  of  tne  bill ;  or  coutd 
she  only  recover  B801.,  viz.,  8001.  (the  amount  now 
due  on  the  bill)  and  801.,  as  contended  by  the- 
trustee  P  The  law  of  Tobago  does  not  say  on  what 
sum  the  10  per  cent,  is  to  be  reckoned,  nor  does 
it  refer  to  any  time  during  which  the  10  per 
cent,  is  to  bo  computed.  Supposing  that  before 
action  the  drawers  had  imid  Mrs.  Horsford  the 
whole  amount  of  the  bill  with  interest  and 
expenses,  could  she  nevertheless  have  sued  them 
for  3001.  damages  nnder  the  statute  on  the  ground 
that  the  bill  was  not  pud  at  matnritT  P  In  the 
absence  of  evidence  that  the  law  of  ToBago  would 
entitle  her  to  do  so,  we  cannot  think  ahe  could  in 
the  case  supposed  recover  any  damages  at  alL  In 
tbe  absence  of  evidence  to  the  contrary  it  appears- 
to  us  that  the  10  per  cent,  recoveraole  under  the 
Tobago  statute  is  10  per  cent,  on  the  amount  due 
on  the  bill  when  the  action  is  brought.  For  these 
reasons  we  have  come  to  the  conclusion  that  the 
learned  judge  was  right  in  admitting  tbe  liability 
of  the  arawers  to  proof,  but  that  the  amount  of 
the  proof  should  be  reduced  from  3001.  to  80/.  Aa 
regards  costs,  each  side  has  partly  succeeded  and 
partly  failed  on  the  appeal ;  and  tbe  only  order 
will  be  that  the  trustee  will  have  his  costs  of  the 
appeal  but  of  the  debtor's  estate. 

Solicitors  for  the  trustee,  Drwes  and  Attlee. 
Solicitors  for  the  creditor,  Lowleaa  and  Co. 
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Babton    v.    The    Noutu  -  Easiebn  Bailwat 

Company,  (a) 

Practice— Evidence  de  bene  esse — Form  of  ordei^ 

Rules  of  Court  1883,  Order  XXXVII.,  r.  5. 
In  an  action  for  replacement  of  railway  etoi^ 
alleged  to  have  been  transferred  from  l)u3  name 
the  plaintiff  by  tneans  of  a  forged  transfer, 
an  atteating  witness   of  the  estecutlon  of  the 
trarufer  tiros  dangerously  HI.   
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■0)»  molion  ez  parte  on  hehalf  of  the  pltUniiff  for 
leave  to  examine  the  viitneaa  de  bene  ette,  and  for 
the  appointment  of  a  apecial  examiner : 

Held,  iluit  it  wat  a  proper  case  to  make  tJie  order, 
the  judge  d'recting  the  order  to  be  drawn  up  in 
accordance  toith  the  form  in  Seton  on  Decreee 
(i/A  edit.),  1635,  omitting  the  words,  "And  it  is 
m-dered  that  the  platTtiiff  he  at  liberty  to  give 
mch  depoaitiong  tn  evidence  at  ike  Mai  qf  thig 
action." 

Seld,  that,  at  the  trial  of  the  action,  ttfore  leave  to 
UM  the  evidence  leat  given,  it  would  be  neeesMary 
to  pi-ove  thai  the  toitnetB  umb  not  capable  of  being 
examined. 

The  Court  r^usfi-d  to  appoint  a  sjMcuiI  eaamtner, 
holding  that  the  matter  mu&l  go  to  the  examiner 
in  rotation. 

These  were  two  actions  broi^^ht  by  the  plaintiff 
afainst  the  defendant  railway  companies,  asking 
tEat  the  defendants  might  be  ordered  to  replace 
stock  of  the  railway  companies  which  it  was 
alleged  had  been  transferred  out  of  the  name  of 
the  plaintiff  by  means  of  forged  transfers.  One 
of  tne  attesting  witnesses  to  uie  execntiou  of  the 
transfer  was  eitremely  ill. 

This  was  a  motion  ex  parte  on  behalf  of  the 
plaintiff  that  this  witness  might  be  examined 
^  bene  ease. 

Whitaker  for  the  motion. — The  court  has  juris- 
diction to  make  an  order  for  an  examination 
de  bene  etee  of  witnesses  upon  an  ex  parte  appli- 
cation : 

Bidder  v.  Bridgaa,  50  L.  T.  Eep.  N.  S.  287 ;  26 
Ch.  Div.  1,  9, 12. 

Kay,  J. — The  case  is  a  proper  one  in  which  to 
make  the  order,  but  I  am  astonished  to  find  that 
the  form  of  order  given  in  Seton  on  Decrees 
^4th  edit.),  16^5,  contains  these  words:  "And  it 
is  ordered  that  the  plaintiff  be  at  liberty  to  give 
such  depositions  in  evidence  at  the  trial  of  this 
Action,  &c'*  It  might  be  that  at  the  trial  the 
witness  would  be  capable  of  being  examined.  In 
my  opinion,  those  words  ought  not  to  be  put  in. 
The  order  should  be  in  accco'daoce  with  the  form 
in  Seton,  but  stopping  at  the  words  immediately 
preceding  those  words  I  have  read.  At  the  trial, 
befi ire  the  leave  to  use  the  evidence  was  Riven, 
it  would  be  necessaiy  to  prove  that  the  witness 
was  not  capable  of  using  namined. 

Whitaker. — May  the  order  diract  a  special 
«x«ninerP 

Kat,  J.— No;  the  matter  must  go  to  the 
examiner  in  rotation. 

Solicitors :  Stephens  and  Stephens,  for  Henry 
Sand,  Macclesfield. 


March  9, 14, 15,  atid  16. 
(Before  Kat,  J.) 
The  Gaslight  akd  Coke  Company  v.  Towse.  (a) 
Lease  under  power  in  private  Act — Covenant  for 
renewal  for  the  same  time  and  the  same  rent — 
Best  rent — Specific  performance — Damages. 
Where  trustees  under  a  will,  having  power  to  grant 
leases  of  copyhold  lands  for  seventy-five  years, 
reserving  the  beat  yearly  rent,  had  license  from  the 
lord  of  the  manor  to  grant  a  lease  for  fifty-one 
years,  and  they  granted  a  lease  of  copyftold 

(a)  B«poTted  by  Fuxcts  E.  ADT,  Eiq.,  BuTjiter>«»X4w. 


premises  for  thirty  years,  at  a  yearly  retitaief 
302.,  and  the  lease  coniain«A  a  cotenani  far 
renewal  for  a  further  term  of  ihirty-yeart  at  &s 

sam^  rent; 

On  a^ion  by  the  lessees  against  the  fru#te«<  and 
beneficiaries  for  specific  performance  of  the 
covenant  for  renewal,  or  in  tht  oltemaHeefir 

damages : 

Held,  tliat,  though  in  a  lease  under  a  poaer  a 
covenani  to  renew  at  the  end  of  the  term  wat 
good,  yet.  when  fhe  time  arrived  for  obtaining  tks 
new  lease,  then  it  must  be  shown  that  at  that  time 
the  rent  was  the  best  rent  thai  could  he  oUmned. 

Held,  that,  the  evidence  showing  that  30L  was  not 
the  best  rent  to  be  obtained  at  the  expiration  ef 
ike  original  lease,  the  Court  could  not  graat 
specific  performance  of  the  covenant, 

Setd  also,  that  the  plaintijfs  contracted  Imomng 
the  possibility  of  the  property  improving  in  value, 
and  were  not  entitled  to  damages.  Adion  dis- 
missed, by  Ciinsent,  without  costs. 

This  was  an  action  brought  by  the  Gaslight  and 
Coke  Company  against  W.  B.  Towse  and  A.  iL 
Barrow,  and  the  plaintiffs  claimed  that  the 
covenant  to  grant  a  renewed  lease  of  the  leasdudd 
premises  in  Gloucester-street,  Lambeth,  con- 
tained in  an  indenture  of  lease  of  the  5th  Dec. 
1860,  for  a  term  of  thirty  years  from  the  25th 
March  1886,  might  be  specifically  performed  and  ' 
carried  into  eseoation  by  the  defendants  and  all 
other  necessary  persons  (if  any)»  and  ia  the 
alternative  dainages  for  the  breach  of  the  said 
covenant. 

By  the  said  indenture  of  the  5th  Dec.  1860,  made 
(in  pursuance  of  an  order  of  the  High  Court  <£ 
Chancery,  dated  the  23rd  April  1859,  made  in  the 
action  of  Lett  v.  liandaU  and  six  other  actions 
supplemental  thereto)  between  Thomas  Lett,  the 
surviving  devisee  in  trust  under  the  will  ftf 
William  llandall,  of  the  one  part,  uid  the  London 
Gaslight  Company,  of  the  other  part,  Thomas 
Lett  demised  unto  the  Loudon  (gaslight  Company, 
their  successors  and  assigns,  a  piece  of  ground  on 
the  south  side  of  Gloucester-street,  Vauxhali- 
walk,  in  the  parish  of  St.  Mary,  Lambeth,  in  the 
county  of  Surrey,  with  the  purifying  bouse  or 
other  bnildings  thereon,  then  in  the  occupation  of 
the  company,  from  the  25th  March  1856,  for  the 
term  of  thirty  years,  at  the  yearly  value  oi  301. 
And  Thomas  Lett  covenanted  with  the  London  Gas- 
light Company,  their  successors  and  assigns,  that 
in  case  the  London  Gaslight  Company  should  be 
desirous  of  taking  a  new  lease  of  the  premises 
after  the  expiration  of  the  term,  and  should,  at 
least  six  months  before  the  expiration  thereof 
signify  such  their  desire  by  a  notice  tn  writing,  to 
be  delivered  nnto  Thomas  Lett,  his  heirs  or 
assigns,  or  left  ftt  hin  or  their  usual  place  or 
places  of  abode,  he,  Thomas  Lett,  hts  oetrs  a* 
assigns,  would,  at  or  before  the  expiration  of  ths 
said  term,  make,  execute,  anddoall  such  necessaiy 
acts  as  might  be  requisite  to  enable  him  to  make 
and  execute  unto  them,  their  successors  and 
assigns,  a  new  and  fresh  lease  of  all  and  siagnlar 
the  premises  thereinbefore  demised  for  a  similar 
term  of  thirty  years,  to  commence  from  the  thai 
present  term  at  the  like  rent. 

On  the  Ist  July  1883  the  London  GasHgfat  Com- 
pany became  amalgamated  with  the  plaintiff 
company. 


The  defendants  were  the^t^uns. 
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Lett,  and  were  the  then  trustees  of  the  will  of 

"VVUliam  Randall. 

On  the  18th  May  1833  the  plaintiffs,  by  their 
solicitors,  wrote  to  the  solicitors  for  the  defen- 
dants, stating  that  the  plaintiffs  were  desirous  of 
renewing  the  lease. 

On  the  1st  June  18S3  the  solicitors  for  the  defen- 
dants wrote  to  the  plaintiffs'  solicitors,  stating 
that  they  were  acting  for  the  defendants,  the 
trustees  of  the  will  of  Thomas  Lett,  and  on  their 
behalf  acknowledged  the  receipt  of  the  letter  of 
the  18th  May,  and  stating  that  they  did  not  know 
whether  the  defendants  had  power  to  giant  the 
new  lease. 

In  Feb.  1886,  after  fruitless  negotiation,  the 
plaintiffs  brought  their  action. 

The  principal  defence  was,  that  the  lease  was 
granted  in  exercise  of  powers  contained  in  the 
Itandall  Estate  Act  of  9  Geo.  4,  and  was  not  a 
proper  lease,  and  that  ZOl.  was  not  the  best  rent 
that  could  now  be  obtained  for  the  premises. 

Sect.  1  of  the  Bandall  E.states  Act  1828  {9  Geo. 
j,  c.  33}  ^Tes  the  trustees  power  to  lease  the  land 
in  qaeation  for  seventy-five  years,  *'  so  as  there  be 
reserred  the  best  yearly  rent  that  can  be  reason- 
ably had  or  gotten  for  the  same."  The  lease  was 
to  contain  cOTsnAQts  to  keep  the  premises  in 
repair. 

The  lease  might  contain  any  other  reasonable 
agreements,  covenants,  powers,  conditions,  or 
restrictions,  so  that,  in  respect  to  such  of  the  said 
hereditaments  and  premises  as  were  copyhold  or 
customary,  the  term  or  terms  so  to  be  granted 
might  be,  by  licence,  cnstom,  or  otherwise,  law- 
fully granted  of  the  same  hereditaments  without 
mcnrring  a  foneiture. 

Sect.  3  of  the  Act  gave  tbo  trustees  power  to 
contract  to  grant  such  leases. 

The  trustees  had  obtained  a  licence  from  the 
lord  of  the  manor  to  grant  a  lease  of  the  pre- 
mises in  question  for  fifty-one  years. 

Marien,  Q.C.  and  Willis  Bund  for  the  plaintiffs. 
—We  hare  an  absolute  covenant  to  renew  the 


Edward*  v.  Milbank,  4  Dr.  606 ; 

DomU  T.  Dew,  1  T.  A  C.  (Ch.)  3i5 ;  7  Jup.  0.  S.  117. 
The  covenant  amounts  to  a  sixty  years'  lease 
determinable  at  thirty  years  ; 

DyoB  ▼.  Cruiae,  2  Jo.  A  Lat.  461 ; 

Do*  d.  Bromley  r.  Bettiaon,  12  East,  304  ■ 

12  A  18  Tiot.  0.  26,  B.  3; 
Sngden  on  Powers  (8th  edit),  569 ; 

13  A  14  Vict.  0.  17,  a.  2. 

The  agreement  waa  sanctioned  by  the  order  of 
the  rourt  in  Leifa  v.  Randall,  dated  the  23rd 
April  1859  :  (16  &  17  Vict.  c.  46,  s.  49,  r.  2.)  As 
to  the  notice :  the  notice  to  the  solicitor  was 
notice  to  the  trustees.  The  solicitor  in  his  letter 
of  the  21st  June  1883  to  the  solicitors  of  the 
plaintifiEs  stated  that  he  was  acting  for  the 
trustees.  As  to  the  alleged  breach  of  the  cove- 
nants: Conveyancing  Act  1881  (44  &  45  Vict, 
c.  41),  8. 14  The  acceptance  of  rent  by  the  agent 
snthorised  by  the  trustees  acted  as  a  waiver.  The 
tniatees  or  the  beneficiaries  are  bound  to  indemnify 
the  plaintiffs. 

J^mning,  Q.C.  and  /.  Maurice  Lloyd  for  the 
wteadants.— The  covenant  to  grant  a  lease  in 
rerersion  is  bad : 

Sogden  on  Powera  (8th  edit.).  788,  763,  and  764  ■ 
Dyaa  r.  Crutw,  2  Jo,  A  Lat.  461 ;  | 
flarnett  v.  Yielding,  1  Soh.  A  Lef.  559  i 


Where  the  rent  is  not  the  best  rent  at  the  expira- 
tion of  the  lease  the  covenant  is  bad.  The  rent 
was  not  the  best  rent  to  be  obtained  in  1883,  when 
the  notice  was  given,  and  is  not  the  best  rent 
now : 

DoKell  V.  Dew,  1  Y.  &  C.  315 ;  7  Jar.  0.  S.  117. 
Then  as  to  notice:  the  letter  of  the  18th  May 
1883  from  the  solicitor  of  the  plaintiffs  to  the 
solicitor  of  the  defendants  was  not  a  proper 
notice.  The  notice  should  have  been  left  at  the 
nsual  place  or  places  of  abode  of  the  tmstees  : 

Saffron  Walden  Second  Benefit  Building  Society  v, 
Bayner,  43  L.  T.  Bep.  N.  S.  3 ;  14  Ch.  Dir.  406. 
Then  it  is  not  part  of  the  business  of  the  com- 
pany to  let  land  at  an  improved  rent : 
Fry  on  Speo.  Ferf.  (2Dd  edit.),  177-178 ; 
Doe  T.  Bolton,  Cowp.  248 1 
Doe  V.  Birch,  1  M.  A  W.  402 ; 

Bain  v.  Fothergilt,  31  L.  T.  Bep.  N.  S.  387 :  7  H. 
of  L.  158. 

The  receipt  of  rent  was  no  waiver  of  the  breaches 
of  covenant.   There  has  been  waste  committed^ 
and  an  alteration  in  the  fabric  : 
Bao.  Abr.  (7th  edit.),  vol.  viii.,  382; 
Rmaelt  t.  Watts,  53  L.  T.  Eep.  N.  S.  876 :  10  Apo. 
Cas.  590.  ^'^ 

There  can  be  no  damages  against  the  ti'ustees : 
Re  Famell'a  Settled  Estates,  33  Ch.  Div.  599 ; 
Gregory  v.  Wilson,  9  Hftre,  687. 

Renakaw,  Q.C.,  for  the  tmstees,  referred  to 
Hogg  T.  Brooke,  15  Q.  B.  Dir.  256: 
White  T.  Bobu,  26  W.  B.  133: 

Hipgrave  v.  Gate,  62  L.  T.  Bep.  N.  S.  2ti ;  28  Ch^ 

Div.  356; 

Bain  T.  FotJurgiU,  81  L.  T.  Bep.  N.  B.  887  ;  7  H.  oT 

L.  158. 

Marten,  Q.C.  in  reply .  —  With  regard  to 
damages,  I  should  be  allowed  to  amend  by  stating^ 
in  the  statement  of  claim  that  two  of  the  defen- 
dants are  the  legal  personal  representatives  of 
Lett,  the  original  tmstee.  The  action  would 
then  be  treated  as  an  action  against  his  estate  for 
damages  for  breach  of  this  covenant. 

Kay,  J. — The  action  in  this  case  is  brought  by 
tht   Gaslight   and  Coke   Company  for  specific 
performance  of  a  covenant  contained  in  a  lease, 
dated  the  5th  Dec.  1860,  to  renew  that  lease  for  a 
term  of  thirty  years  from  the  25th  March  1886, 
and  in  the  alternative  for  damages  for  breach  of 
the  covenant,   and   an    injunction,  and  con- 
sequential relief.   The  lease  was  granted  by  ona 
Lett,  68  surviving  tmstee  of  the  will  of  William 
Bandall  the  elder.    It  was  a  lease  for  thirty 
years.  It  was  granted  under  the  powers  conlerred 
oy  a  special  Act  of  Parliament  relating  to  the 
Randall  estate.    The  term  expired  on  the  25th 
March  1886.   In  the  meantime  Lett,  the  trustee 
and  lessor,  had  died  on  the  23rd  March  1865.  The 
defendants  are  the  executors  and  trustees  of  his 
will,  although  that  is  not  alleged,  and  they  are 
also  trustees  of  the  will  of  William  Randall  the 
elder.    On  the  18th  May  1883  a  notice  requir- 
ing renewal  was  given  to  the  solicitors  of  these 
deteudants  the  tmstees,  which  was  acknowledged 
by  letter  of  the  Ist  June  of  that  year — acknow- 
ledged, I  believe,  first  of  all  on  the  same  day,  and 
then  there  was  a  further  letter  written  on  the  Ist 
Jnne.   Various  defences  have  been  raised,  of 
which  the  most  important  one  is,  that  the 
covenant  cannot  now  bo  specifically  performed 
because  the  rent  reseryed  by  the  lease,  which  was 
only  301.  a  year,  was  not  the  best  ren|^  ^f^H*^ 
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irhen  tfaah  lease  expired,  and  when  the  renewal  was 
demanded.  It  seems  that  the  land  is  copjhold, 
and  at  the  time  when  the  lease  was  gruited  the 
lessor  had  only  obtained  a  licence  from  the  lord 
of  the  manor  to  grant  leases  which  would  Royer 
■a  period  of  fifty-one  years  from  that  time.  There- 
fore there  coold  not  have  been  a  lease  granted 
then  for  more  than  fifty-one  years  without  of 
conrse  endangering  a  forteitnre  of  the  copvhold 
estate.  Upon  the  law  which  is  applicaole  to 
this  state  of  things  there  has  not  been  very 
much  controversy,  and  I  think  the  law  is  quite 
settled  by  authority.  In  the  private  Act  of 
Parliament,  which  conferred  the  power  of  leasing, 
the  power  conferred  was  to  grant  building  leases 
for  a  term  not  exceeding  seventy-five  years,  but 
it  was  limited  by  this  proviso:  "So  that  in 
resjiect  of  such  of  the  said  hereditaments  and 
premises  as  arc  copyhold  or  customai^  the 
term  or  terms  so  to  be  granted  may,  by  licence, 
custom,  or  otherwise,  lawfully  be  granted  of  the 
same  hereditaments  without  incurring  a  for- 
feitare."  Accordingly,  under  that  power  so 
limited,  no  lease  could  have  been  granted  for 
more  than  fifty-one  years  from  the  year  1860, 
that  is  the  time  for  which  a  lease  could  have  been 
fibtained.  There  is  in  this  Act  of  Parliament 
also  an  express  clause  giving  power  to  contract  for 
leases,  and  therefore  there  can  be  no  doubt  what- 
ever that  the  trustee  had  power  to  enter  into  a 
contract  to  grant  a  lease.  It  is  almost  involved  in 
that  statement  that  be  should  have  power  to  con- 
tract to  grant  a  lease  at  a  future  day.  A  man 
does  not  contract  to  grant  a  lease'  now  ;  he  con- 
tracts to  grant  B  lease  to-morrow,  or  next  week, 
or  next  year,  or  at  some  futnre  time.  Such  a 
contract  is  not  a  reventionaiy  lease  in  any  sense. 
It  is  a  contract  at  a  future  time  to  grant  a  lease, 
and  provided  that  when  that  future  time  comes 
the  lease  is  a  lease  iu  all  respectit  in  conformity 
with  the  power,  that  is,  that  it  is  at  the  best  rent 
and  contains  proper  covenants  and  so  on.  there 
ia  no  harm  in  the  contract — it  is  a  perfectly  good 
contract.  So  when  a  lease  is  granted,  if  in  the 
lease  there  is  a  covenant  that  when  that  lease 
expires,  be  it  for  one  year,  ten  years,  or  any 
number  of  years,  the  les-sor  will  renew  the  lease, 

?riind- facie  tnere  is  nothing  bad  in  that  covenant, 
t  is  of  course  subject  to  this  infirmity,  which  is 
just  like  every  case  of  contract  to  grant  a  lease 
under  a  power  at  a  future  time,  that  when  the 
time  comes  the  rent  agreed  upon  and  the 
covenants,  and  so  on,  must  be  such  as  would  at 
that  moment  satisfy  the  terms  of  the  power.  The 
rent  must  be  the  best  rent  then,  that  is,  when  the 
lease  in  granted;  so  the  covenants  must  be  such 
covenants  as  ought  then  according  to  the  terms 
of  the  power  tooe  inserted  in  the  lease.  How- 
ever, that  is  the  view  of  the  law  which  seems  to 
me  warranted  by  common  sense,  and  comjdetely 
sanctioned  by  authority.  The  cases  on  the  sub- 
ject are  not  very  numerous,  but  they  are  these: 
First  of  all,  there  is  the  very  well-known  case  of 
Harnett  v.  Yielding  (2  Scho.  &  Lef.),  which  was 
decided,  as  is  well  known,  by  Lord  Redesdale  in 
1805,  where  there  being  a  lease  made  by  a  tenant 
for  life,  undoubtedly  aie4.3e  under  a  power — every- 
body has  always  understood  that  to  be  the  case — 
containing  a  contract  to  renew  that  lf>-ase,  it  being 
a  lease  for  twenty-one  years,  and  a  contract  to 
execute  a  further  lease  for  twenty-one  years  at 
any  time  during  his  life,  Lord  Bedesdale  thought 
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the  contract  was  bad.  He  said:  **!  think 
courts  of  equity  should  never  enforce  sock 
contracts,  whether  with  a  view  to  the  ^uty  him- 
self, or  to  the  person  entitled  in  remainder.  Is 
the  first  place,  it  is  unconscionable  in  the  tenant 
for  life  to  execute  such  a  lease,  because  it  brings 
an  incumbrance  for  life  on  the  estate  ai  t£s 
remainderman,  and  pnts  him  to  litiration  to  get 
rid  of  it,  and  as  to  the  tenant  for  life  it  is  com- 
pelling him  to  do  what  is  to  be  the  foundation  of 
a  future  action  for  damages  it  he  die  before  the 
twenty-one  years.  The  court  will  never  do  this, 
but  will  leave  the  party  at  once  to  bring  his  action 
for  damages;  and  I  also  conceive  that  this  sort 
of  contract  obtained  by  a  person,  who  knew  at 
the  time  the  nature  of  the  title,  is  unconscionable 
in  him  " — that  is,  the  lessee,  the  person  agrening 
for  the  lease — "  because  he  makes  himself  a  party 
knowingly  to  that  which  is  a  fraud  on  the  re- 
mainderman, and  under  such  circumstances  he 
has  no  claim  to  the  assistance  of  a  court  of 
eouity."  In  the  case  of  l)oe  d.  Bromley  v.  Brftttm, 
wnicn  was  decided  in  the  year  1810,  reported  in 
12  East,  304,  in  a  leaso  under  a  power  to  lease 
for  twenty-one  years,  reserving  the  best  rent  and 
so  on,  there  was  a  covenant  in  consideration  of  a 
large  sum  to  be  laid  out  by  the  lessee  in  the 
repair  of  the  premises  in  the  first  instance  during 
his,  the  lessors,  life,  at  the  request  of  the  lessee 
to  execute  a  new  lease  on  the  same  terms.  The 
covenant  was,  in  terms,  the  lessor  should  every 
year  during  his  life,  at  the  request  of  the  lessee, 
execute  a  new  lease  for  twenty-one  years.  The 
case  came  before  Lord  fitlenborough,  and  he  says 
in  his  judgment :  "  1'hen  as  to  the  covenant  for 
renewal,  it  is  said  that  it  has  a  tendency  to  induce 
the  lessor  to  run  the  question  on  the  quantum  of 
rent  reserved  very  closely ;  for  if  he  renewed  at  the 
end  of  twenty  years  from  the  first  granting  of  the 
lease,  the  remainderman  might  have  a  lease  fixed 
on  him  for  twenty-one  years  from  that  time, 
reserving  less  than  the  best  rent  which  conld  than 
have  been  reserved.  But  the  answer  is  that,  if 
the  fact  were  so,  the  lease  would  be  void  " — ^that 
is,  the  new  lease  would  be  void — "and  the  re- 
mainderman might  bring  his  ejectment  and 
recover  the  premises."  Therefore  Lord  Bllen- 
borough,  that  being  a  case  of  ejectment,  the 

f round  being  that  the  lease  was  altogether  void, 
id  not  so  decide,  and  he  held  that  the  inserticm 
of  a  covenant  of  that  kind  did  not  make  the 
whole  leaso  void,  and  that  the  covenant  itself 
was  not  necessarily  void,  but  when  the  time  to 
perform  it  came,  unless  it  could  be  shown  th^ 
the  rent  stipulated  for  was  the  best  rent  which 
could  then  be  obtained,  any  lease  granted  under 
the  covenant  to  renew  would  be  bad.  Now,  that 
same  point  arose  in  the  case  of  Dowdl  v.  Dew 
(reported  in  1  Y.  &  G.  Ch.  345).  There,  again, 
while  a  lease  was  in  existence,  the  lessor,  who  had 
only  a  power,  agreed  when  the  lease  came  to  aa 
end  to  grant  another  lease  on  the  same  terms 
and  for  the  same  period.  It  was  held  that  the 
agreement  was  not  necessarily  void,  and  it  might 
be  enforced  in  equity  provided  that  the  effect  of 
it  was,  that  the  rent  and  the  covenants  in  the 
renewed  lease  were  conformable  with  the  terms 
of  the  power.  The  case  came  before  the  Court  of 
Appeal,  before  Lord  LyndhursL,  and  is  reported 
iu  7  Jur.  O.  S.  117,  and  he  says:  "There  was 
nothing  in  the  terms  of  the  power  to  prevent  the 
party  iu  whom  it  was  vested  from  agreeing  before- 
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band  to  j>Tant  a  lease  in  possession  Tvben  the 
proper  time  should  arrive  for  that  purpose.  In 
tact,  were  it  otherwise,  an  agreement  entered  into 
for  such  a  purpose  before  the  expiration  of  the 
existing  lease  would  be  invalid.  An  agreement 
of  this  nature  is  binding,  and  the  execution  of  it 
may,  I  think,  be  enforced  by  the  court  if,  as  in 
the  present  case,  the  power  is  still  subsisting  at 
the  expiratioa  of  the  existing  lease ; "  and  he  refers 
to  Shannon  v.  Sradatreet  (I  Scb.  &  Lef.  52).  That 
being  the  state  of  the  anthorities,  the  point  came 
before  Lord  St.  Leonards  himself,  the  highest 
possible  authority  on  tbis  question  of  powers,  and 
he  states  the  law  at  pa^e  787,  placitum  22  of 
chapter  18  of  the  8th  edition  of  his  treatise  on 
Powers.  He  mentions  the  case  of  Doe  v.  Betttton, 
and  then  he  says,  in  plncitnm  23:  "The  last  case 
has  been  considered  as  at  variance  with  the 
position  laid  down  by  Lord  Redesdale  in  Harnett 
T.  Yielding,  where  the  lessor  covenanted  by  the 
old  tease  to  execute  a  further  lease  for  twenty-one 
years,  at  any  time  during  his  life,  at  the  old  rent, 
and  Lord  Bedesdale  thought  that  covenant  objec- 
tionable. In  a  later  case  in  Ireland,  the  Chancellor 
(that  was  Lord  St.  Leonards  himself)  observed 
that  he  could  not  t-ntirely  go  alon>r  with  Lord 
Bedesdale  in  that  proposition,  for  although  it 
would  be  an  objection  if,  at  the  time  when  the 
ocaitract  is  to  be  performed,  it  is  not  the  brat 
rent,  he  did  not  sec  how  it  was  an  objection  if  at 
that  time  the  old  rent  was  the  best  rent.  What 
barm  was  done  in  such  a  case  when  the  new  lease 
is  within  the  power  ?  "  The  case  he  refers  to  is 
Dj/M  V.  Cruise  (2  Jo.  &  Lat.  460).  which  I  have 
eiamined.  Therefore  the  authorities  all  concur 
in  establishing  this  proposition,  that  in  a  lease 
under  a  power  a  covenant  to  renew  that  lease  at 
the  expiration  of  the  term  is  a  good  covenant, 
even  though  the  first  lease  was  for  the  full  term 
authorised  by  the  power.  But  when  the  time  for 
carrying  that  covenant  into  effi^ct  arrives  by  tbo 
expiration  of  the  first  lease,  then  it  must  be  shown 
that  the  rent  and  covenants  stipulated  for  are 
the  best  rent  and  the  proper  covenants  at  that 
time.  Therefore  there  is  no  doubt,  and  indeed  it 
his  not  been  seriooslj  contested,  that  in  this  case 
the  lease  which  was  granted  in  1860,  being  a  lease 
thirty  ^ears  with  a  covenant  for  renewi^  for 
another  thirty  years,  was  a  perfectly  good  lease, 
and  moreover  that  the  covenant  was  a  perfectly 
good  covenant.  Bat  of  course  it  does  not  follow 
according  to  that  doctrine  that  that  covenant 
could,  when  the  time  came  for  enforcing  it,  be 
enforced,  because  circumstances  might  have  so 
altered  that  the  stipulated  rent  might  not  then 
be  the  best  rent  that  conld  be  obtained.  Now 
that  being  the  law  of  the  case,  the  question  of 
fact  at  once  arises.  It  is  asserted  on  behalf  of 
the  beneficiaries,  who  are  represented  separately 
in  this  case,  the  persons  who  are  entitled  to  the 
benefit  of  the  rent  derived  from  this  property, 
that  the  rent  of  301.  reserred  by  the  origiiml 
lease  is  not  the  best  rent  which  could  have  Iwen 
obtuned  for  that  property  at  the  expiration  of 
that  lease  when  it  was  sought  to  enforce  the 
covenant  to  renew,  and  upon  that  point  the 
evidence  seems  to  me  to  be  quite  overwhelming. 
This  property  is  situate  very  near  the  Thames, 
on  the  banks  of  the  Thames  at  Lambcih  I  under- 
stand, and  it  was  originally  taken  on  a  lease  by 
this  demise  in  1860  a  company  called  the 
I^ndon  Gaslight  Company.  The  evidence  beforo 


me  satisfies  me  that  since  that  time  this  neigh- 
bourhood, which  was  then  comparatively  unbuilt 
upon,  baa  become  verj- largely  ouilt  upon.  It  is 
a  matter  of  common  knowledge  thnt  that  beauti- 
ful embankment  which  exists  along  the  side  of 
the  Thames  has  been  made  there,  and  I  therefore 
listened  with  the  most  perfect  belief  to  the  state- 
ment that  the  value  of  the  land  for  building  pur- 
poses has  increased  immensely  since  this  lease  of 
1860  was  granted.  The  evidenne  before  me,  which 
I  have  no  reason  to  doubt  at  all,  is  that  instead,  of 
301.  you  might  get  as  mnch  as  1201.  for  this  piece 
of  land  noTv  if  it  were  absolutely  vacant  land, 
withont  any  building  upon  it  at  all,  so  that  the 
ground  rent  value  of  the  land  has  verj'  much  in- 
creased. Then  there  is  on  the  land,  besides  a 
building  erected  by  the  London  Gaslight  Com- 
pany, th^  original  lessees,  a  very  substantial  build- 
ing, a  very  large  building,  built  originally  for  a 
purifying  house  for  the  manufarture  of  gas,  and 
the  present  plaintiffs,  the  Gaslight  and  Coke 
Company,  have  sublet  this,  it  being  no  longer 
used  for  the  manufacture  of  gas,  to  a  dust  con- 
trsctor,  who,  using  this  large  building  as  a  rough 
stable,  gives  them  l!jOl.  a  year  r^nt,  and  although 
the  trustees  of  the  estate  do  not  desire  to  let  it 
for  a  similar  purpose,  the  evidence  is  quite  con- 
vincing that,  if  they  care  to  do  so,  they  could  at  all 
times  command  for  this  land,  with  a  building 
upon  it.  a  rent  of  something  like  ISOZ.,  not  merely 
from  dust  contmctors,  but  from  carmen  and 
people  who  would  use  the  building  to  store  drain 

fipes,  or  other  similar  purposes.  Accordingly,  as 
say,  the  evidence  is  really  quite  overwhelming 
that  30^  is  not  by  any  means  the  best  rent  which 
could  bo  obtained  for  tbis  land  at  the  expira- 
tion of  the  original  lease  of  thirty  years. 
How  is  it  possible  then  to  fifrant  specific  perform- 
ance of  this  covenant  P  It  seems  to  me  quite 
impossible;  that  is  out  of  the  question.  Then  it  is 
said.  But  the  lease  was  granted  under  the  sanction 
of  the  court,  and  the  lease  itself  was  settled  by 
the  judge  in  chambers,  and  the  chief  clerk's 
certificate  is  in  the  margin  of  it ;  and  it  was  said 
that  all  the  beneficiaries — all  the  persons  who 
were  then  interested  boneflcii^Jy  in  the  land- 
were  hefure  the  court,  either  actuallv  or  by 
representation  throngh  their  trustee,  and  accord- 
ingly the  sanction  given  by  the  court  binds  them. 
Well,  for  the  moment  I  assume  that  they  were 
all  before  the  court.  What  does  it  bind  tbem  to  P 
Does  the  sanction  mean  that  the  covenant  should 
be  enforced,  whether  at  the  time  the  rent  was  the 
best  rent  or  not  ?  It  is  perfectly  idle.  "When  you 
come  to  consider  it,  tbe  argument  fails ;  it 
contains  a  fallacy.  The  lease  was  a  perfectly 
good  lease,  the  covenant  was  a  perfectly  good 
covenant.  Why  should  not  the  court  sanction 
it?  Of  course  the  court  must  be  taken  to  know 
the  law.  All  the  persons  concerned  in  both 
granting  and  accepting  this  lease  knew  the  facts 
perfectly  well,  for  the  lease  on  the  face  of  it 
shows  that  it  is  a  lease  granted  under  this  power. 
Is  the  conrt  to  be  taken  to  have  warranted  that, 
whatever  might  have  happened  in  the  meantime, 
this  covenant  should  be  enforcible?  Nothing  of 
the  sort.  It  would  be  the  idlest  thing.  The 
judge,  either  in  chambers  or  in  court,  is  applied 
to  to  sanction  an  agreement  for  a  lease,  tbe  agree- 
ment on  the  face  of  it  stipulates  that  the  lease 
shall  contain  a  covenant  for  renewal.  What 
would  the  judge  say?   He  would >sa\v"jaie 
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covenant  for  renewal  is  perfectly  eoocl ;  it  is  not 
,  a  bad  covenant,  it  does  not  invali^te  the  lease ; 
it  is  not  invalid  in  itself ;  it  is  a  perfectly  good 
covenftnt.    I  see  no  reason   why  I  should  not 
sanction  this.    Of  coarse  we  all  know  that,  when 
the  time  fur  renewal  comes,  there  may  be  another 
question  arise,  but   because  of  that  question, 
which  is  a  question  which  all  of  us  must  con- 
template as  possible  to  arise,  there  is  no  reason 
why  the  agreement  should  not  be  sanctioned  ;  no 
reason  why  the  lease  should  not  be  settled  con- 
taining the  covenant  in  it."   I  hare  not'been  able 
to  follow  the  argument  on  that  point  at  all.  It 
really  goes  so  far  as  this.   Although  the  lease  is 
good,  although  the  covenant  in  the  lease  is 
perfectly  good,  and  free  from  objection,  the 
sanction  of  the  court  means,  not  that  the  lease 
only  is  good,  not  only  that  the  agreement  is  good, 
but  that  every  covenant  in  that  lease  shall  be 
carried  out  in  the  very  terms  of  it,  when  the  time 
for  carrying  it  out  comes.   Whoever  heard  of  the 
sanction  of  the  court  meaning  that  before  ?  In 
my  opinion  the  sanction  of  the  court  meant 
nothing  of  the  kind  ;  it  merely  meant,  this  is  a 
lease  such  as  may  be  granted  under  the  power, 
and  ^'^B  sanction  it  for  that  reason.    Now  that 
makes   it    perfectly   unnecessary   to  consider 
whether  or  not  all  the  beneficiaries  were  before 
the  court,  because  the  sanction  being  only  to  the 
granting  of  a  perfectly  valid  and  good  lease,  it 
does  not  matter  whether  they  were  there  or  not. 
The  only  reason  for  insisting  upon  the  sanction  of 
the  court  wonld  be  this  i  if  the  lease  were  invalid, 
and  yon  wanted  to  say,  nothwithstanding  the 
lease  being  invalid,  the  beneficiaries  are  bjund 
by  it,  then  I  could  understand  the  argument. 
Ilien  it  would  be  very  important  indeed  to  say. 
This  lease,  though  invalid,  was  sanctioned  by 
the  court  in  your  presence,  and  on   your  be- 
half, and  you  are  bound  by  the  lease,  thoui^h 
it  is  invalid.   But,  as  I  have  pointed  out,  or 
endeavoured  to  point  out,   no   such  question 
arises  at  all.   There  is  no  such  suggestion.    It  is 
treated  on  both  sides  in  the  same  way  as  if 
the   lease  itself  was    perfectly  valid.     I  am 
unwilling  to  accede  to  any  argument  arising 
in  favour  of  the  plaintiffs'  claim  from  the  fact 
that  the  agreement  was  sanctioned  by  the  court, 
or  that  the  lease  was  settled  by  the  court,  even  if 
it  were  the  fact,  which  I  will  not  now  consider 
more  closely,  that  all  the  beneficiaries  were  before 
the  court  when  that  sanction  was  given.  That 
sanction  did  not  mean  that  this  covenant  should 
be  carried  oot  modo  et  fonnd  when  the  time 
arrived,  whether  when   the  time  arrived  that 
would  be  consistent  with  the  law  of  powers  or 
not.   That  is  the  ground  on  which  my  judgment 
rests  on  that  point.     But  a  very  much  morR 
serious  question  indeed  was  raised,  which  really 
led  me  to  call  upon  the  counsel  tor  the  benefi- 
ciaries and  the  trustees,  and  that  question  is  of 
this  nature.    It  is  said  that,  when  this  lease  was 
granted,  what  was  really  intended  was  this:  On 
the  one    side  the   London    Gaslight  Company 
■were  to  make  a  large  expenditure  in  building  on 
this  land,  and  they  did  in  fact,  according  to  the 
evidence  before  me,  expend  2000?.  in  erecting  the 
buildings  which  are  now  upon  this  land.   It  is 
said  that  the  real  contract  was  to  give  them  a 
lease  of  sixty  years  in  consideration  of  that 
expenditure,  and  if  you  look  at  the  agreement,  it 
is  Baid>  yon  will  observe  on  the  face  of  the  agree* 


[Chu.  Sit. 


ment  that  it  was  in  contemplation  of  both  parties 
that  that  expenditure  would  immensely  increase 
the  value  of  this  land,  not  merely  during  the 
original  term  of  thirty  years,  but  during  the 
renewed  term  of  thirty  years.  Now  can  it  be 
supposed  that  the  parties  intended  that  that 
expenditure  should  be  made  upon  a  ground  rent 
of  301.,  which  would  presumably  almost  certainly 
raise  the  value  of  the  property  so  much  that  at 
the  end  of  the  first  thirty  years  that  301.  would 
not  anything  like  represent  the  best  rent  then? 
Can  that  have  been  the  meaning  of  the  parties? 
Because  it  wonld  come  to  this— I  am  putting  in 
my  own  imperfect  ■  words  the  argument  whidi 
has  been  addrrased  to  me — that,  when  the  first 
term  of  thirty  years  expired,  all  parties  must 
have  been  penectly  well  aware  that  301.  could 
not  have  been  the  best  rent  then,  and  if  they  knew 
that  at  the  time  when  the  lease  was  granted,  is  it 
reasonable  to  suppose  that  it  was  the  intention  of 
these  paiiiies  to  insert  an  agreement  in  this  lease 
which  they  must  have  known  could  not  be  speci* 
fically  performed  p  I  confess  I  think  the  argu- 
ment is  a  very  cogent  one,  and  deserves  the 
greatest  possible  consideration  at  my  hands,  and 
I  have  considered  it  with  all  the  attention  of 
which  I  am  capable.  The  answer  seems  to  me  to 
be  this:  I  cannot  as-^sume  that  the  parties  were 
not  aware  of  this  point,  because  it  is  part  of  the 
general  law  which  they  all  must  have  been  per- 
fectly well  aware  of.  They  did  not  take  a  term 
of  sixty  years.  "Why  not.^  They  might  if  they 
had  liked.  One  obvious  reason  is,  that  the  lessor 
had  not  power  to  grant  a  term  of  sixty  yean 
then  because  the  licence  of  the  lord  extended 
only  to  fifty-one  years;  but  they  might  have 
taWena  term  of  fifty  years  or  fifty-one  yean. 
"Wliy  did  they  not?  I  cannot  understand  why 
they  did  not.  I  do  not  know  why  they  did  not; 
but  with  the  facts  perfectly  plain  before  them, 
with  the  facts  as  apparent  to  them  all  as  they  are 
to  me  now  at  this  moment,  they  chose  to  take  a 
lease  for  thirty  years  with  a  covenant  to  renew 
for  another  thirty  years,  and  not  only  that,  the 
agreement  was  in  that  form  :  the  agreement  was 
for  a  lease  for  thirty  years  with  a  covenant  to 
renew  for  another  thirty.  What  power  has  thi? 
court  to  alter  the  clear  liargain  of  the  parties 
carried  out  most  deliberately  by  a  lease  which 
is  entirely  in  conformity  with  that  bargain 
because  it  turns  out  in  the  result  to  be  a  hard- 
ship upon  themP  I  have  no  snch  power. 
In  the  first  place,  I  have  no  pleading  before 
me  which  could  raise  that  point  in  any  shape 
or  way.  There  is  no  pleading  asking  for  a 
rectification  of  the  original  lease,  which  is  wlu^ 
that  argument  amounts  to ;  and  if  there  were  such 
pleading  there  is  not  a  tittle  of  evidence  which 
would  justify  me  in  saying  that  the  original  lease 
was  -not  according  to  the  contract  of  the  parties, 
which  is  the  only  possible  case  for  rectification. 
In  every  case  of  rectification  yon  have  two  things 
to  prove  to  the  court.  First  of  all,  what  was  the 
contract  of  the  parties ;  secondly,  that  the  lease 
or  conveyance,  or  whatever  it  is,  which  was 
actually  granted,  was  not  according  tn  that  con- 
tract. But  here  I  have  the  contract  of  tbo 
parties  proved,  and  the  lease  is  entirely  in  ron* 
formity  with  it.  There  is  no  possibility  of 
suggesting  mistake  or  surprise  on  any  ground 
on  which  I  could  alter  the  original  lease.  That 
fact.  80  far  as  lect^o^^^^f^ctifica- 
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tion  were  prated,  which,  as  I  bare  said,  it  is  not, 
would  make  it  impossible  to  grant  rectification 
d  the  original  lease  or  of  the  agreement,  or  to 
grant  a  rectification  on  the  footing  of  that 
orifpnal  lease  not  being  the  lease  which  the 
parties  intended.     I  am  satisfied — whaf>  the 
reason  maj  be  I  do  not  know — bnt  I  am  satisfied 
that  that  lease  was  exactly  what  the  parties  at 
the  time  intended ;  and  it  certainly  wonld  be  a 
strange  tbintr  indeed  if  it  had  not  been,  when 
they  had  the  advantage  of  baring  not  merely  the 
agreement  they  entered  into,  but  the  lease  which 
was  framed  in  conformity  with  that  agreement, 
settled  by  the  judge  of  the  Court  of  Chancery. 
Bat  then  it  is  said,  there  is  nnotber  reason  why 
joa  may  alter  this  lease,  and  it  is  said  that  that 
reason  is  ffiven  ander  the  powers  conferred  by 
the  12  4  13  Vict.  c.  26.    Before  I  read  a  word  of 
it,  I  may  observe  that  it  is  a  statute  which  only 
^bles  the  court  to  remedy  defectH  in  leases  ; 
and  before  the  statute  applies,  you  must  find  that 
Acre  is  a  defect  in  the  tease.   The  words  of  the 
■tatute  are  these :  "  Whereas  through  mistake  or 
inadvertence  on  the  part  of  persona  granting 
leases,  and  through  ignorance  on  the  part  of  the 
leasees  of  the  titles  Ot  persona  from  whom  leases 
are  accepted,  leases  granted  by  persons  having 
valid  powers  of  leasing  are  frequently  invalid  as 
against  the  successors  in  estate  of  such  p^rscms 
reason  of  the  non-observance  or  omission  of 
some  condition  or  restriction,  or  by  reason  of 
BOme  other  deviation  from  the  terms  of  such 
powers."   That  is  thn  beginning  of  the  preamble 
of^  this  statute.    Has   there  been  here  any 
mistake,  inadvertence,  or  ignorance  on  the  part 
of  the  lessees  of  the  title  P   Nothing  of  the  kind. 
I  !hU  to  find  the  least  trace  of  any  one  of  these 
three  things.   Therefore  the  Act  obvionsly  does 
not  apply,  even  if  the  lease  were  defective.  Bnt 
it  goes  on  to  say,  "  Be  it  enacted,  that  where  in 
the  intended  exercise  of  any  such  power  of 
leasing  as  i^oresaid,  whether  derived  under  an 
Act  of  Parliament  or  under  any  instmment 
lawfollv  creating  snch  power,  a  lease  has  been 
or  ahall  ba*eafter  be  granted,  which  is  by  reason 
at  the  aon-obserrance  or  omission  of  some  con- 
dition or  restriction,  or  by  reason  of  any  other 
deviation  from  the  terms  of  such  power,  invalid." 
and  so  on,  "  such  lease,  in  case  the  same  has  been 
made  bond  Jlde,  and  the  lessee  named  therein,  his 
hrirs,  executors,  administrators,  or  assigns  (as  the 
case  may  recmire),  have  entered  thereunder,  shall 
be  considered  in  equity  as  a  contract  for  a  grant 
at  the  request  of  the  lessee,  his  heirs,  executors, 
administrators,  or  assigns  (as  the  case  may 
require)  of  a  valid  lease  under  such  power  to  the 
like  purport  and  effect  as  such  invalid  lease  as 
atoresaid,  mn  so  far  as  any  variation  may  be 
Mceasaij  in  c^er  to  oonply  with  the  terms  of 
nwh  power."  Then  I  do  not  think  anything  else 
in  the  Act  is  rdied  on  as  touching  this  case. 
Tim  Act  wm  Mnended,  as  we  know,  by  the  Act  of 
13  A 14  Vict.  c.  17;  bnt  again  that  Act  does  not 
touch  the  point  which  I  now  have  to  consider. 
How  does  that  Act  apply  P   I  am  perfectly  unable 
ton^.  As  I  have  said,  the  lease  is'a  perfectly 
good  leaatt  the  covenant  in  it  is  »  perfectly  good 
corenant ;  there  is  no  mistake,  no  inadvertence, 
no  ignorance  of  title ;  nothing  in  the  world  which 
iroidd  enable  me  to  apply  the  terms  of  that  Act 
to  this  tease.  There  is  no  defect ;  I  cannot  find  a 
defect  I  find  that  the  parties  delibentely, 
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voluntarily,  knowing  exactly  what  the  powers 
were,  chose  to  take  their  lease  in  this  form.   I  am 
quite  unable  to  see  any  defect,  any  mistake,  any 
inadvertence,  or  anything  in  the  world  whico. 
induces  roe  to  alter  the  form  of^  the  lease  in  any 
respect.   So  much  for  that  objection.  Accord- 
ingly, it  seems  to  me  that  this  action,  so  far  as  it 
seeks  specific  performance,  fails  entirely.  But 
then  it  is  said,  if  it  faila  as  to  specific  perfor- 
mance, at  any  rate  there  can  be  a  remedy  in 
damages,  and  leave  is  asked  to  amend,  so  far  as  is 
necessary,  to  raise  that  point  properly.   Now  the 
remedy  in  damages,  of  course,  mnst  be  against 
the  original  covenantor,  his  heirs  or  assigns.  Tho 
present  trustees  can  hardly  be  made  liable  in 
damages ;  they  have  no  estate  out  of  which  those 
damages  could  be  recovered,  unless  it  is  taken  out- 
of  the  estate  of  which  they  are  mere  dry  trustees.. 
But  I  am  asked  to  allow  an  amendment  by  stating, 
in  the  statement  of  claim  that  two  of  the  defen- 
dants are  the  legal  personal  representatives  of 
Lett,  the  original  trustee,  and  by  treating  this  as 
an  action  against  his  estate  for.  damages  for 
breach  of  this  covenant.   Well,  probably  it  might 
be  right  to  allow  such  an  amendment  rather  tutp 
to  put  .the  parties  to  an  action  at  law.   I  do  not , 
at  all  overlook  the  ease  which  has  been  cited  to- 
me— the  remarkable  decision  in  Hipgrave  t.  Gave, 
It  seems  to  me,  according  to  that  authority,, 
looking  also  to  the  fact  that  there  is  no  statement 
here  whatever  that  the  legal  personal  representa- 
tives of  the  original  truHtees  are  before  the  court 
in  that  character,  that  the  pleading,  as  it  stands,, 
probably  would  not  be  sufficient  to  entitle  tho- 
plaintiff  to  damages  against  the  estate  of  the. 
original  lessor,  the  trustee  Lett.   But  supposiug^ 
the  amendment  be  allowed,  is  this  a  case  in  which 
damages  could  be  recovered  P  The  case,  according 
to  the  view  which  I  have  taken  of  it,  shortly,  would 
be  this :  the  London  Qaslight  Company,  knowing 
perfectly  well  that  Lett  had  only  a  power  to  demise 
under  the  special  Bandall  Estate  Act,  knowing, 
therefore,  or  having  clear  notice  of  the  limit  of 
his  authority,  take  a  lease  from  him  for  thirty 
years,  with  a  covenant  to  renew  at  the  end  of  that 
thirty  years — a  covenant  which  is,  as  I  have  said, 
perfectly  good,  the  lease  being  a  perfectly  valid 
demise.   That  covenant  could  be  enforced,  if  it 
happened  at  the  end  of  the  thirty  years  that  tho 
rent  reserved  was  the  best  rent,  and  the  other 
conditions  of  the  power  were  properly  fulfilled. 
But  the  parties  who  took  the  lease,  as  well  as  tho 
parties  who  granted  the  lease,  were  all  perfectly 
well  aware  of  all  tbe  facts ;  they  knew  the  title  of 
the  lessor ;  they  knew  that  he  was  acting  under  a 

C»wer.  I  must  take  them  to  have  known  the 
w ;  it  is  impossible  for  them  to  say,  or  for 
their  euccessors,  their  assigns,  to  say,  that  th^ 
did  not  know  what  the  law  was ;  therefore  they 
knew,  when  .tfa^  accepted  this  covenant,  thi^ 
there  was  a  possibly  infirmity  in  tbe  c»venanb 
when  it  came  to  be  enforced.  Can  they  have 
dami^es  f  Can  a  man  say  this^let  us  pot  it  in 
the  simplest  possible  form — "I  agree  with  yon, 
who  I  know  are  a  person  having  the  mere  power 
of  leasing,  to  take  from  you  a  lease  at  a  f ature 
time,"  which  is  a  perfectly^  S^o^  agreement,  as  I 
have  shown,  "  at  a  certain  rent ; "  when  that 
futnre  time  comes,  it  turns  out  that  the  property 
has  increased  in  value,  and  the  agreement  cannot 
be  fulfilled ;  can  he  have  damages  for  that  P  It 
seems  to  me,  that  a  man  who  enters  with  bis 
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eyes  open  into  a  contract  with  a  person  who  has 
a  leasing  power  to  take  a  leane  at  a  future  time 
xntist  be  taken  to  know  perfectly  well  that  that 
contract  is  subject  from  the  very  first  moment,  of 
being  entered  into  to  this  possible  infirmity,  tbat 
when  tbe  time  comes  that  may  not  be  the 
best  rent,  and  that  it  cannot  be  carried  out;  but 
would  tbat  involve  the  trustee  who  enters  into 
that  contract  in  a  liability  for  personal  dami^es  P 
I  have  listened  in  vain  for  authority  in  favoar  of 
it.  There  is  antharity  against  it ;  that  is,  the 
aatbority  o£  Bain  v.  i'oihergill.  Now,  ererybody 
knows  that  the  case  of  Bain  t.  FotheryiU  was  an 
attempt  to  obtain  damages  for  a  breach  of  a 
contract  to  sell  property,  which  contract  could 
not  be  carried  out  because  of  the  infirmity  of 
the  title  of  the  vendor.  Lord  Hatherley,  in 
ftiving  judgment,  used  these  words ;  "  The  fonn- 
dation  of  the  rule  has  been  clearly  expressed  by 
my  noble  and  learned  friend  who  has  preceded 
me  in  saying,  that,  having  regard  to  the  very 
nature  of  this  transaction,  in  the  dealings  of 
mankind  in  tbe  purchase  and  sate  of  real  estates, 
it  is  recognised  on  all  hands  that  the  purchaser 
knows  on  bis  part  that  there  must  be  some  degree 
of  uncertainty  as  to  whether  with  all  the  com- 
plications of  oar  law  a  good  title  can  be  eSectively 
made  by  his  vendor,  andtakinff  the  property  with 
that  knowledge  he  is  not  to  tie  held  entitled  to 
mrover  any  losa  on  the  bargain  he  may  have  nude, 
if  in  effect  it  shonld  tnm  out  that  the  vendor  is 
incapable  of  completing  his  contract  in  con- 
sequence  of  his  defective  title."  Again  he  says, 
"  A  contract  for  the  sale  of  real  estate  is  very 
different  indeed  from  a  contract  for  a  sale  of  a 
chattel  where  tbe  vendor  must  know  what  his 
right  to  the  chattel  is,  or  at  all  events  is  taken 
to  know  what  his  right  to  the  chattel  ie."  Lord 
Chelmsford's  language  is  entirely  to  the  same 
effect  :  "  If  a  person  enters  into  a  con- 
tract for  the  sale  of  a  real  estate,  knowing  that 
he  has  no  title  to  it.  nor  any  means  of 
acquiring  it,  the  purchaser  cannot  recover 
damages  beyond  the  expenses  he  has  incurred  by 
an 'action  for  the  breach  of  the  contract.  He  can 
only  ob^Ain  other  damages  by  an  action  for  deceit." 
Ita  an  action  for  deceit,  aa  erwybody  knows,  yon 
have  to  prove  actual  fraud.  Therefore  it  seems 
to  mc  that  the  anthorities  are  clearly  against  this 
claim  for  damages.  If  a  man  eaters  knowingly 
into  a  contract  concerning  real  estate — and  for  this 
purpose  a  contract  for  a  l^se  is,  in  my  o]}inion,  a 
contract  for  real  estate — if  ho  eaters  into  it  know- 
ing exac;tly  what  the  title  of  his  vendor  i»,  and 
that  the  carrying  out  of  the  contract  eventually  is 
subject  to  a  possible  dtSculty,  how  can  he  turn 
round  and  nay,  "  Why  I  entered  into  that  contract 
with  yon  knowing  of  that,  still  I  hold  you  liable 
foi*  damages."  I  must  read  into  the  contract  the 
general  law,  at  any  I'ate  the  general  law  at  the 
time  when  this  contract  was  made,  which  was 
this,  that  if,  when  the  time  for  renewing  the  lease 
arrived,  the  rent  of  301.  was  not  the  best  rent,  the 
tmatee  would  not  have  any  power  in  the  world  to 
renew  it.  Holding,  as  I  do,  that  that  was  a 
matter  which  must  have  been  known  to  both 
parties,  that  it  was  an  infirmity  arising  from  the 
nature  of  the  subject,  the  real  estate  which  they 
were  contracting  about,  and  the  nature  of  the 
title  of  the  lessor  and  covenantor  to  that  real 
estate,  it  seems  to  me  that  I  am  only  acting  in 
conformity  with  that  which  I  understood  to  be 


the  doctrine  as  laid  down  in  Flureau  v.  TkonthSl 
(2  W.  Bl.  1078),  Bain  v.  FothergiU  (uU  tup.),  and 
in  other  cosos,  in  saying,  that  where  the  trustee 
says,  '*  I  am  perfectly  willing,  if  I  have  power,  to 
carry  out  this  contract,  and  I  only  fail  to  do  so 
because  ot  the  nature  of  the  subject  being  real 
estate,  and  the  infirmity  of  my  title  and  of  my 
power  to  carry  ont  the  contract,'  it  seems  to  me 
that  that  is  a  case  in  which  a  tmstne  who  is  in 
that  position  is  not  liable  for  any  damages,  ^ow 
that  determinea  this  case  upon  this  first  pmnt,  and 
I  do  not  intend  to  go  farther  and  to  examine  the 
other  objections  which  have  bpen  raised.  I  confess 
I  think  some  of  them  are  formidable.  I  will  not 
say  more  about  them  than  that.  They  are  points 
upon  which,  my  opinion  teing  very  clear  npm 
this  first  })omt,  it  is  not  necessaty  for  me  to  giiw 
any  decision.  I  must  therefore  dinnias  this 
case.   By  consent  withont  ooats. 

Solicitors:  B,  E.  Brovm  and  Bill;  WdA  and 
BuH. 


Feb.  19,  21,  and  26. 
(Before  GHinr^  J.) 

Shafto  v.  Bolckow,  Yaushah,  AiTD  Co.  LniTEn. 

Prcuitice  —  Pleading  —  Striking  ovi  pleading  — 
BeawonaWe  eavw  of  action — Buleg  of  Comi  1883, 
Order  XXV.,  r.  A—Neeeuary  partiee — Mininj 
leaae — Lettor. 

An  action  wom  hrouM  bu  a  copyholder  io  rerirai^ 
the  working  of  com  under  hi»  land  by  a  company, 
who  claimed  to  he  enHiUd  io  do  the  aete  com- 
plained of  by  virtue  of  a  Uatefrom  the  Eedeeiot- 
tical  Commisnonera,  the  lord*  of  the  manor. 
By  amendment,  the  Eceleeiaetical  Gommieaionert 
were  added  as  defendant*  to  the  action,  on  the 
aUMotion  tliat  they  daimed  a  right  by  themeelcet 
and  their  lesaees  to  work  Vie  coal ;  that  thei/ 
justified  the  ada  of  the  company,  and  that  they 
had  received,  and  claimed  to  he  entitled  to  reeeiw, 
from  ilte  coinpany  rent*  atid  royalliee  in  reaped 
of  auch  wronfifttl  working. 

A  tummona  waa  taken  out  hy  the  Eceleauutieal 
Commiaaionera,  under  rule  4  of  Order  XXV.  of 
tJie  Bulea  of  Court  1833,  aaking  that  the  amended 
etatement  of  claim  might  he  airuck  out  ae  againal 
ihem,  on  tfte  ground  that  U  diadoeed  no  reaeon- 
ahle  eauee  of  action,  and  that  ike  ocKon  migU 
be  diemieaed  aa  againet  them. 

Held,  thai  the  SeeUeiaatieal  Commietionera  had 
been  properly  added  a$  dtfendamU, 

In  1885  this  aotion  was  commnnoed  hj  the 

!laintiff  agunst  Bolckow,  Yanghan,  and  Co. 
limited,  who  were  lepsees  nndw  a  lease  from  the 
Ecclesiastical  Commissioners  for  England,  lords 
of  the  manor  of  Bondgate,  in  Auckland,  of  tbe 
minerals  under  copyhold  lands  of  which  plaintiff 
was  tenant  on  the  rolls  of  the  manor. 

The  plaintiff  claimed  an  injunction  to  restrain 
the  defendants,  Bolckow,  Vaugban,  and  Ga 
Limited,  from  working  coal  and  other  minenls 
to  the  injury  of  the  plaintifTa  lands. 

'I'he  Ecclesiastical  Commissioners  for  England 
were  not  originnJly  made  parties  to  the  action,  but 
in  Dec.  1880  the  writ  was  amended  by  adding 
them  as  defondants. 

In  Jon.  1887  an  amended  statement  of  claim 
was  delivered,  which  contained  an  averment  that 

(a)  Baporttd  bjr  A.  COTMAKsa  Sia.Xt]..  BanWatttJ**. 
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tiieEcclesisBtical  CommiBsioners  alleged,  contrary 
to  the  fact,  thafc  they  were  in  right  of  the  see,  or 
u  snccessors  of  the  Bishops  of  Dnrham,  and  as 
lords  of  the  manor,  entitled  by  themselves  and 
their  lessees  to  get  and  work  the  coal  and  other 
minerals  within  and  nnder  the  copyhold  lands 
held  of  them  as  soch  socreasors. 

The  amended  statement  of  claim  farther  alleged 
that  the  defendants,  the  Ecelesiaetical  Com- 
missioners for  England,  in  fact  joatifled  and 
approved  the  acts  of  the  defendants.  Bolckow. 
Vanghan,  and  Go.  Limited,  therein  complained 
ot  and  alleged  that  the  latter  defendants,  as 
elaimirg  nnder  the  lease,  were  entitled  to  com- 
mit the  same,  and  had  received,  and  elajmed  to 
be  entitled  to  receive,  from  the  defendants, 
Bolckow,  Yan^^n,  and  Co.  Limited,  divers  rents, 
n^ties,  and  waylea>e  does  for  and  in  respect  of 
ooal  so  wrongfully  worked,  avd  the  minerals, 
articles,  and  things  so  wrongfoUy  carried  as 
aforesaid. 

An  injanf^ion  was  claimed  to  restrain  the  de- 
fendants respectively,  their  respective  lessees, 
agents,  servants,  and  workmen,  from  entering 
Qpon  and  working  the  coal  and  other  mineraut 
within  and  under  the  plaintiff's  ancient  copyholds 
without  the  consent  of  the  plaintiff,  and  damages ; 
and  in  the  alternative  an  injunction  to  restrain 
the  working,  so  as  to  let  down  or  otherwise  injure 
tnr  interfere  with  the  surface  of  such  lands,  and  in 
either  event  damages  for  having  so  worked  the 
ooal  under  the  coj^holde  as  to  let  down  and 
injure  the  snrftuK. 

A  summons  was  thmupon  taken  out  by  the 
defendants,  the  Ecclesiastical  Commissioners  for 
England,  under  rule  4  of  Order  XXY.  of  the 
Boles  of  Court  1883,  asking  that  the  amended 
statement  of  claim  might  be  strnck  oat  as  againnt 
them  on  the  ground  that  it  disclosed  no  reasonable 
cause  of  action  against  them,  and  that  the  action 
might  be  dismissed  as  against  them. 

The  sammons  was  adjonmod  into  court)  and 
now  came  on  to  be  heu^ 

Slton,  Q.G.  and  BlakttUy  in  support  of  the 
snmmoDB. 

Whilehome,  Q.G.  and  J.  O.  Wood,  for  the  plain- 
tiff, contra. — ^The  EcclesiastictU  Commissioners 
■re  liable  to  thp  plaintiff  for  the  acts  of  their 
tenants.  I*he7  are  lords  of  the  manor  and  lessors 
claiming  the  right,  and  privy  to  and  justifying 
the  acts  of  their  lessees  under  the  lease.  It  was 
equivalent  to  an  authority  from  the  lessort  to  the 
lessees  to  commit  the  acts  eomiduned  of : 

Barris  r.  Jam«g  and  S»nhouM,  35  L.  T.  Bep.  N.  S. 
841 ;  4£  L.  J.  545,  Q.  B.  ; 

Powett  r.  Aiken,  4  K.  ftJ.  348 ; 

Dm  t.  Harlow,  12  A.  ft  E.  40. 

Consequently  the  Ecclesiastical  Commissioners 
have  properly  been  made  parties  to  this  action, 
for  it  raises  a  qnestion  of  the  right  to  work  mines 
under  the  copyholds  of  the  manor,  and  that  ques- 
tion could  not  have  been  determined  in  the 
sbsence  of  the  Ecclesiastical  Commissioners  as 
Iivds  of  the  manor : 

BM  V.  Wilmm,  14  L.  T.  Bep.  K.  8.  115;  L.  Bep. 
ICh.  App.80S; 

WaJn/itldr.  Dtikg  ofBuccleueh,  4  Eq.  613  :  L.  Bep. 
4E:*LApp.  877. 

For  the  purpose  of  obtaininf^  an  injunction 
sgainst  the  Ecclesiastical  Commissioners  it  is  not 
nscersaty  that  th^  themselves  should  have  actn- 
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ally  entered  and  worked.  It  is  sufficient  if  they 
claim  and  insist,  for  the  purpose  ol  profit  to  them- 
selves, on  the  right  of  their  tenants  to  enter  and 

work: 

Tapping  v.  Bck^tley,  2  K.  &  J.  264 ; 
Hext  T.  Gill,  27  L.  T.  Hep.  N.  B.  291 ;  L.  Bep.  7  Cli. 
App.  699 ; 

Goodson  T.  Riehardaon,  30  L.  T.  Bep.  17.  S.  14S; 
L.  Bep.  9  Cb.  App.  221. 

That  being  so,  it  cannot  be  said  that  there  is  "  no 
reasonable  cause  of  action  "  againRt  the  Ecclesias- 
tical Commissioners  within  the  meaning  of 
rule  4  of  Order  XXV.  of  the  Bales  of  Court 
1883.  (a)  They  are  not,  therefore,  entitled  to  the 
order  they  now  ask  for,  striking  out  the  amended 
statement  of  claim  as  against  them.  It  was  not 
intended  by  rule  4  of  Order  XXV.  to  preserve  in 
another  form  demurrers,  which  had  auready  been 
abolished  by  rnle  1  of  the  same  order;  but  to  pro- 
vide an  easy  and  snmmai?  mode  of  ^tting  rid  of 
actions  manifestly  groanaless  and  friTOlous : 

Batthyany  v.  Wal/ord,  W.  N.  1884,  p.  37 ;  82  W.  B. 
379j 

Matropoliton  Bank  Limited      Pooley,  S3  L.  T.  Bep. 
N.  S.  168 1  10  App.  Ou.  210. 

The  result  of  allowing  the  present  application 
will  be,  that  the  plaintiff  will  be  altogether  pre- 
cluded from  obtaining  the  discovery  which  is 
necessary  fbr  properly  ttying  the  qnestion  of 
right. 

Elton,  Q.C.  in  reply. — By  a  side  wind  the  plain- 
tiff is  endeavouring  to  obtain  discovery  from 
third  parties  who  have  nothing  to  do  with  the 
cause  of  action,  and  against  wtiom  no  case  for 
granting  relief  by  injunction  is  shown.  Under 
the  powers  given  by  rule  4  of  Order  XXV.,  the 
court  will  ^sconrage  such  an  attempt  as  veza- 
tions: 

BMntall  V.  BtyfuB,  50  L.  T.  Bep.  N.  8.  648;  S6  Ch. 
Biv.  85. 

The  lord  of  the  manor  might  be  a  proper  party  to 
an  action,  if  it  sought  lo  establish  a  custom 
generally  in  favour  of  the  copyholders. .  But 
where  the  action  is,  as  here,  broui?ht  for  the  pur- 
pose of  restraining  an  alleged  improper  course  of 
working  under  the  plaintiff's  lands,  to  which  the 
Ecclesiastical  Commissioners  have  not  been  in 
any  way  parties,  thero  is  no  ground  for  making 
them  defendants  to  the  action,  and  therefore  tho 
statement  of  claim  ought  to  be  struck  out  as 
against  them. 

Chitty  J. — ^The  plaintiff  in  this  action  claims 
an  injunction  for  tne  vuiT<>Be  of  protecting  his 
copyhold  tenement  against  certain  acts  which 
are  being  done  by  the  first  defendants,  Bolckow, 
Vaugban,  and  Co.  Limited.  The  statement  of 
claim  sets  out  in  parairraphs  9,  10,  11, 12,  and  13, 
that  the  defendants  Bolckow,  Vaughau  and  Co. 
Limited,  doing  these  acts,  claim  to  be  entitled  to 
do  them  by  virtue  of  a  lease  granted  bythe 
Ecclesiastical  Commissioners  for  England.  Then 
the  statement  of  claim  states,  in  paragraph  14* 
that  the  defendants,  the  Ecclesiastical  Commis- 
sioners for  England,  allege,  contrary  to  the  fact» 
that  they  are  in  right  of  the  see,  or  as  successors 

(a)  Bnle  4  of  Order  XZY.  of  the  BoleB  of  Conrt  1888 
pTOTides  that:  "Tho  coart  or  a  jndge  ma;  order  any 
pleading  to  be  strack  oat  on  the  groond  thai  it  dinoloees 
no  reaaonable  canee  of  action  or  answer,  and  in  any  anoh 
case,  or  in  case  of  the  action  or  defence  beinv  shown  by 
the  pleadings  to  bo  frivolouB  or  vexations,  ue  coart  or 
a  jnoffo  may  order  the  action  to  be  stayed  or  disnusaed. 
or  juogittont  to  be  onterod  accordittfly,  i^liuij  be  jatL!' 
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of  the  Bishops  of  DnrhaiD,  and  aa  lortia  of  the 
manor,  or  .by  virtue  of  some  alleged  seignory. 
liberty,  or  lordship,  entitled,  by  tbemse'vea  and 
their  lessees,  in  substance  to  do  the  acts  com- 

f lained  of.  to  the  injury  therefore  of  the  plaintiff, 
t  is  farther  alleged,  in  the  same  paragraph,  that 
tfae  Ecclesiastical  Commissioners  allege— I  will 
leave  oat  the  words  on  which  Mr.  Elton's  argu- 
ment in  the  main  turns  about  approving  and  so 
on — that  their  lessees,  "  as  claiming  under  the 
said  lease,  are  and  were  entitled  to  commit  the 
same,  and  have  received,  and  claim  to  be  entitled 
■  toreceive,  from  thedefendants,ilo1ckow,  Vaughan, 
and  Co.  Limited,  divers  rents,  royalties,  and  way- 
leave  dues  for  and  in  respect  of  the  coal  so 
wrongfully  worked,  and  the  minerals,  articles, 
and  things  Et6  wrongfully  carried  off  as  aforesaid.^ 
On  that  statement  of  claim  I  am  now  asked, 
under  Order  XXY.,  r.  4,  to  order  the  pleading  to 
be  struck  ont  on  the  ground  that  it  dincloses  no 
reasonable  cause  of  action  against  the  Ecclesias- 
tical CommiKsionors;  Aa  I  nave  said  before,  I 
have  some  difficaUy  in  patting  the  true  interpre- 
tation on  that  mle.  Demurrers  are  abolished 
by  Order  XXV..  and  it  can  hardly  be  meant  by 
the  4th  rule  to  set  up  again  the  demurrers  which 
have  been  abolished  by  the  1st  rule.  The  same 
rule  relates  to  frivolous  aad  vexatioas  actioas, 
with  regard  to  which,  as  has  been  said  by  Lord 
Selbome  and  other  judges,  the  court  formerly 
exercised  what  was  considered  to  be  an  inherent 
jurisdiction.  But  the  rule  which  is  relied 
upon  is,  not  that  the  pleading  should  be  atr-uck 
out  on  the  ground  that  it  discloses  no  cause 
of  action — ^wnieh  would  be  the  umplest  way 
of  TBstoring  a  demurrer— but  no  "  reasonable 
cause  of  netion,"  and  some  meaning  must  be 
given  to  the  word  "  reasonable."  I  find  a  difB- 
cnlty,  as  I  said  before,  in  ascertaining  exactly 
what  kind  of  cause  is  meant  to  be  covered  by  the 
terms  of  the  earlier  part  of  the  rule.  With  regard 
to  the  latter  part  of  the  rule,  of  course,  there  is 
no  difficulty  at  all.  Tfae  former  part  and  the 
latter  part  of  the  rule  are  perfectly  distinct.  Kow, 
it  appears  that  the  substance  of  this  state- 
ment of  claim  IB,  that  the  Ecclesiastical  Com- 
missioners,  as  landlords,  claim  the  right  to 
do  by  themselves  or  their  leasees  all  the 
acts  complained  of,  and  they  are  interested  in  the 
subject-matter,  therefore,  of  the  action,  and  they 
claim  a  right.  It  would  be  most  inconvenient,  if 
that  is  the  real  meaning  of  tfae  statement  of 
claim — and  I  think  it  is — to  try  a  question  of  right 
of  such  magnitude  in  the  absence  of  the  Ecclesi- 
aBticol  Commissioners,  and  I  think  the  plaintiff 
was  justified  in  making  them  defendants  on  the 
ground  of  the  laive  interest  that  th^  had  in  the 
subjent-motter  of  tfae  suit.  Bnt  cm  another 
gronnd  I  think  tfaey  are  properly  made  defen- 
dants, wfaich  is  this — that  th^  do  claim  in  sub- 
stance the  right  to  do  these  tfamgs.  As  was  said, 
though  I  et  for  tfae  first  time,  in  Sext  v.  OUl  (77 
L.T.  Rep.  N.  S.  291;  L.  Bep.  7  Ch.  App.  699. 
711),  and  there  hiid  down,  where  persona  claim  to 
have  the  right  to  do  a  thing,  even  though  saying 
they  have  no  pres«at  intention  of  Amnf^  it.  they 
are  proper  parties  to  a  bill  for  a  declaratimi  m 
right  and  for  an  injunction.  So  also  in  Tippimjf 
V.  Bcker^  (2  K.  &  J  264,  270),  Wood,  V.C. 
says  that  ii  the  defendant  claims  and  insists  on 
tlie  right  to  do  a  tfaing,  olthoogh  he  has  not 
nlnxdj  dOBO  it  mn&o  «t  forntd,  as  alleged,  be 


;woaId  be  a  proper  party  to  the  suit,  and  agaimt 
him  he  (the  Yice4?luuicellor)  should  have  no 
difficulty  in  '  granting  on  injanction.  I  have 
always  understood  it  to  he  the  settled  practiee 
that,  when  a  person  claims  a  right,  that  is  a  ground 
for  making  him  a  portv  to  an  action  for  an  in- 
junction. At  any  rate  I  think  in  this  case  that 
there  are  quite  sufficient  statements  to  show  tbac 
there  is  the  claim  of  right;  there  is  the  wrong- 
being  done,  and  the  defendants,  the  Ecclesias- 
tical Commissioners,  are  on  the  statement  of 
claim  taking  profit  with  respect  to  the  wrong 
done.   Therefore  I  refuse  the  sammons. 

Solicitors:  White,  Somtit  and  dkj  Harvey 
and  Cdfpnm. 

Saturday,  Aprtl  30. 
(Before  Chitty,  J.) 
Ee  The  E.  C.  Powdbr  Cohpavt  Livitbd.  (a^ 

Practice — Company — Reduction  of  capital — Koitet 
to  ereditora  — Ad-eerti8em.ent  of  •prneniaHon  vf 
petition— Companies  Act  1867  (30  ^  31  Fie*,  e. 
131>— Companies  Act  1877  (40  ^  41  Firf.  c.  26>— 
General  Order,  March  21, 1868.  r.  5. 
In  caeeM  of  pnfitiona  for  the  reduction  of  the  cajnlal 
of  a  company  by  writing  off  capital  which  Ku 
been  lost,  the  court  does  not  uniformly  and  at  a 
mailer  of  course  dispense  with  adtertiaemtmt  of 
the  preuntaOon  of  tns  petiHott,        ctlthough  U 
he  Aated  thtU  there  are  no  ereditora.   BiU  where ' 
there  woe  aeidenee  that  a  promeei  redueUim  qf 
capital  would  not  involve  tne  aiminvHon  emf' 
liability  cf  the  shareHoldere  %n  rtepset  of  unpaA 
eapitol.  and  that  there  were  no  cradttors  oj  the 
company  exomt  for  small  current  aceovnte,  tk« 
Court,  in  its  dieeretton,  dispensed  wUh  the  adver' 
tiaffmemi  of  the  petition  to  eonfirm  resolutions  for 
a  reetnetion  t^the  eapUoL 
A  PETITION  was  presented  to  confirm  resdutioos 
for  the  reduction  of  the  capital  of  the  above- 
named  company  by  writing  off  paid-up  capital 
which  had  been  lost. 

Nearly  all  the  shares  of  the  company  had  been 
issued  and  were  fully  paid  up. 

It  was  proposed  to  radnce  the  capital  by  reduc- 
ing the  nominal  value  of  the  shares  from  51.  to  SL 
Somer,  Q.C.  and  Jftdfclein,  for  the  petitioner^ 
stated  that  the  proposed  reduction  of  the  capital 
would  not  involve  tne  diminution  of  any  lialnlity 
of  the  shardiolders  in  respect  of  unpaid  capital; 
and  that  there  were  no  creditors  of  the  company 
except  for  small  cnrrentocoonnts.  Tbey  tberefan 
askra  the  court  for  an  order  oa  in  Seton  on 
Decrees,  4th  edit.,  p.  1442.  (6)  stoting  that  the 
advertisement  of  the  petition  had  been  ^spfDsed 
with,  and  confirming  uie  redttction. 

Chittt.  J.  said  that  the  practice  woa  not  «m* 
formly,  and  as  a  matter  of  coarse,  to  dispeooe 

(«)  Report^  by  A..  Ootmaksx  SiH,  Biq.,  fcrrirtT.t  L*w. 

(1>)  Bale  5  of  the  <}«iieTal  Order  and  ralea  of  the  8W 
March  1868,  tor««Til«tetbeiDodeof  ptooeediiyiuidera» 
Companies  Act  1867,  proridm  u  follows :  Notim 
the  presentatioii  of  the  petition  [for  an  orier  ooaAiwiaf- 
a  apeeiflJ  rcaolirtion  for  redneiac  the  oapital  ai  a  eoaa- 
pany]  shall  he  tmblished  at  sneh  tiaoa  and  in  smk 
newspopera  as  we  jii^r*  shall  dixeok,  ao  tint  tha  Infe 
isBertioD  of  such  notice  be  made  not  \mm  ttaa  oa* 
caleadar  nonth  before  the  day  at  the  date  fixed,  m  men- 
tinwd  hi  tiie  4th  nil*  of  tUs  otdn.  Saeh  aotios  a^W 
ia  the  Iota  Ke.  8  fai  tiMMfasMa  hstete,  wtthsaeh  wis- 
tasBB  as  tfas  eirenrtsBBeB  «C  lha  CMmij  Aqane> 
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▼ith  advertisement  of  the  petition,  even  althongli 
it  be  Rtated  that  there  are  no  creditors,  inas- 
much as  to  do  that  would  be  to  Bet  aside  the  pro- 
Tisioaa  of  the  Legislature ;  that  the  court  mnst, 
in  each  case,  exercise  its  discretion ;  but  that  in 
the  present  case  be  thought  that  the  order  might 
be  made  as  asked. 

Solicitors:  ifieiUsm,  HoUinguiorth,  and  Monk- 
land. 


Wednesday,  AprU  20. 

(Before  STntuso,  J.) 

Its  Allen;  Siues  v.  Siues.  (a) 

Pradire — Originating  Bummom — Aytpointment  of 
new  irusteea— Jurisdiction — U.  S-  C.  1883,  Order 
LV.,  rr.  3,  4,  8. 

Vpon  an  originating  mmmom  ashing  for  general 
adminislration  of  an  estate  and  the  appointment 
of  new  truateet,  the  court  can  make  an  order  for 
Ihe  appointment  of  new  trustees,  all  the  parties 
inf-erested  in  the  appointment  being  before  the 
court. 

This  was  an  originatinf;  snmmons  taken  oat 
under  Order  LV.,  rr.  3  and  4  of  the  Roles  of  1883, 
in  the  matter  of  an  estate,  asking  for  general 
administmtioa  if  and  so  far  as  Tiecessarj,  for  the 
eanction  of  the  court  to  a  compromise  of  certain 

{>robate  proceedings  relating  to  the  estate,  and 
or  the  appointment  of  new  tmstees. 
An  order  for  the  appointment  of  new  trnstees 
was  made  upon  the  snrnmons  in  chambers,  nil  the 
parties  interested  in  the  appointment  being 
before  the  court.  The  Registrar,  upon  the 
anthority  of  Re  Gill;  Smith  v.  Gill  (53  L.  T.  Rep. 
N.  S.  623),  took  the  objection  that  there  was  no 
jnrisdiction  to  make  the  order  upon  the  summons, 
and  requested  that  the  matter  might  be 
mentioned  to  the  judge  before  the  order  was 
drawn  up. 

Waggett  for  the  plaintiff. — ^The  present  case  is 
distinguishable  from  £a  Smith  v.  Gill.  In 

that  case  there  was  no  action  pending,  and  the 
application  was  made  under  the  Trustee  Act  1860, 
Imt  by  originating  summons  instead  of  petition 
and  Kay,  J.  gave  bis  decision  on  tho  ground  that 
the  court  had  not  jurisdiction  under  that  Act  to 
make  the  order  upon  an  originating  summons. 
In  this  case  the  summons  is  an  action  within  the 
meaning  of  sect.  100  of  the  Judicature  Act  1873  : 
Re  Fawaett ;  Galland  y.  Barton,  53  L.  T.  Rep.  N.  S. 
271;  30  Ch.  Dir.  231. 

The  ftppoin'ment  of  the  new  trustees  is  a  judg- 
ment which  the  nature  of  the  case  requires  within 
Order  LV.,  r.  8,  and  the  court  can  make  the 
order  under  its  general  jurisdiction. 
Daniel  Jones  for  the  defendants. 

Stirling,  J. — I  think  the  plaintiffs  contention 
is  right,  and  this  case  is  distinguishable  from  Be 
001  i  Smith  V.  Gill.  All  the  persons  interested 
in  the  appointment  are  parties  to  the  appUcation, 
and  the  court  has  power  to  m:ike  the  order  upon 
the  snmmons  in  exercise  ofit'^  g'>neral  jurisdic- 
tion.  The  order  that  has  been  ma  ie  is  right. 

Solicitors  for  the  plaintiff,  Gourtenay,  Groome, 
Bim,  and  Fmeh. 

Bf^ieitors  for  the  defend  ints,  Nicol,  8on,aad. 
Jones.   

(«}  B^Kirtod  hjA.J.  Hall  Eiq.,  BaiTlst«r-ftt-LAW. 
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QUEEN'S  BENCH  DIVISION. 
Tuesday,  Dee.  14, 1886. 
'         (Before  Dbnkan  and  H&tkins,  JJ.) 

The  Attorset-Geseeal  v.  Maule  and  ANOTHEE.(a) 

Succession  duty — Predecessor — Settlor — Successor 
— 16^17  Ftrf.  c.  51,8.  a 

An  indenture  of  marriage  settlement  recited  tJuU 
the  faiher  of  the  intended  husband  agreed  to 
advance  and  give  to  his  son  the  sttm  of  60002., 
which  it'os  to  be  repaid  in  Hie  event  of  the 
marriage  not  taking  phice.  It  teas  further 
recited  that  it  was  agreed  between  all  the  parties 
to  the  deed  that  certain-  persons  {as  trustees) 
slwuld  stand  possessed  of  the  sum  upon  trust  for 
tlie  father  until  tlie  intended  marriage  should  be 
solemnised;  and  if  not  solemnised  before  a  certain 
day  therein  named  to  transfer  tlie  same  to  the 
father,  and  from  and  after  ihe  aolemnisaiion  of 
the  marriage  upon  trust  to  pay  the  incoma  to  the 
husband  for  life,  and  from  and  offer  his  decease 
to  pay  the  income  to  the  w\fe,  should  she  survive 
the  husband,  with  the  usual  trust  over  for  the 
children. 

The  husband  having  died  and  the  widow  having 
become  entitled  to  tJie  income  of  the  said  sum, 
the  commissioners  claim^  payment  of  succession 
duty  under  16  ^  17  Vict.  c.  51,  as  a  succession 
derived  from  the  father-in-law  as  the  predecessor. 

Held,  that  the  father-in-law,  and  not  the  husband, 
was  the  "predecessor"  or  settlor,  and  tJtat  succes- 
sion duty  was  therefore  payable. 

IspORMATiON  at  the  suit  of  the  Attorney-General 
on  behalf  of  the  Crown  : — 

1.  By  an  indentore  of  settlement,  dat«d  the  9th.  Jan. 
1832,  and  made  between  Orbell  Bay  Oakea  of  the  Int 
part,  Orbflll  Oakea,  nioce  deceased,  a  son  of  the  said 
Orbell  Bay  Oakea,  the  2nd  part,  Caroline  Oakes, 
then  Caroline  Bryan,  spinster,  of  the  3rd  part,  and 
Henry  James  OakoB  and  Edmund  Biyan  of  the  4th 
part,  rocitinff  that  a  marriafre  had  been  agreed  on,  and 
was  intended  to  be  solemnised  shortly  after  the  ezecn- 
tion  of  the  now  statinff  indenture  between  the  said 
Orbell  Oakea  and  Caroline  Bryan,  and  reciting  that  the 
said  Caroline  Bryan  was  posscsaed  of  or  entitled  to  the 
sum  of  SOOOl.  New  Three-and-a-Half  per  Cent.  Bank 
Annuities,  and  that  upon  the  treaty  of  the  said  intended 
marriage  it  was  sfrreed  that  the  same  siun  should  bo 
settled  upon,  and  for  the  several  trusts,  intents,  and 
purposes,  and  with,  ander^  and  sabjeot  to  the  sereral 
powers,  provisions,  declarations,  and  agreements  ther«n- 
after  expressed  and  declared  concerning  the  same.  And 
reciting  that  it  was  also  agreed  upon  the  said  treaty, 
fnd  the  said  Orbell  Bay  Oakes  did  promise  that  bo,  the 
said  Orbell  Bay  Oakes,  would  advance  and  give  to  his 
son,  the  said  Orbell  Oakos,  the  sum  of  60001.,  and  that 
the  name  sboold  be  laid  out  and  invested  in  the  purchase 
of  Now  Three -Eind-a-Half  per  Cent.  Bank  Annnities,  to 
be  settled  upon,  and  for  the  several  trnsts,  intents,  and 
purposefl,  and  with,  under,  and  subject  to  tho  several 
powers,  provisions,  declarations,  and  a^ements  therein- 
after expressed  and  declared  concerning  the  same,  and 
reciting  that  in  pursuance  and  part  performance  of  tho 
said  agreement  m  that  behalf,  the  said  Caroline  Bryan, 
with  the  privitv,  consent,  and  approbation  of  the  said 
Orbell  Oakes,  ner  intended  husband,  had  before  the 
execution  thereof  duly  transferred  the  said  sum  of 
5000i.  New  Tbree>and-a-Half  per  Cent.  Bank  Annuities 
nnto  and  into  the  names  of  the  said  Henry  James  OakeH 
and  Edmund  Bryan,  as  they  did  thereby  acknowledge, 
in  the  books  of  the  Governor  and  Company  of  the  Bank 
of  England,  and  that  in  pursuanoe  and  part  performance 
of  the  said  agreement  in  that  behalf  the  said  Orbell  Bay 
Oakes  had  before  the  execution  of  the  now  stating 
indenture  laid  out  and  invested  the  sum  of  60001.  in  the 
purchase  of  66481.  4*.  New  Three-and-a-Half  per  Cent. 

(a)  Boported  by  DuHLOP  Hill  Ew).,Buils(er-a(-LaW| 
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Bank  An&TiitieB,  which  hkd  been  clitly  transferred  unto 
and  into  tbe  niuneB  of  th«  aaid  H«U7  James  Oakea  and 
Edmimd  Bn^,  aa  ther  did  tberebv  also  acknowledge, 
in  the  booKS  aforesaid.    It  was  by  tbe  now  stating 
indentare  witnesaed  that,  in  iwnBidaration  of  the  said 
intended  maniaga  between  the  said  Orbell  Oakea  and 
CatoUse  BrTan,  and  for  mafcini[  some  proririm  for 
them^  and  also  for  the  issne  (if  auv)  of  the  same 
mama^ ;  it  was  thereby  declared  and  agreed  by  and 
between  all  the  said  purties  to  those  presents  to  be 
their  true  intent  and  meaning,  and  in  partioalar  the  said 
Orbell  Oalcea  and  Caroline  Br^u,  his  intended  wife,  did 
reBpectirely  direct  and  appoint  that  the  said  Henry 
James  Oakee  and  Edmund  Bryan,  their  execntors, 
administrators,  and  assigns,  shonld  thenceforth  stand 
and  be  posseesed  of,  int^sted  in,  and  entitled  to  the 
■aid  several  soms  of  6648t.  4«.  New  Three-oad-a-Half  per 
Cent.  Back  Annnities,  and  50001.  like  annuities  therein- 
before mentioned,  and  the  diTidends  and  income  thereof 
respeotiTely  npon  and  for  the  sereral  tmsts,  intents, 
ana  purposes,  and  with,  nnder,  and  snbject  to  the 
sereral  powers,  proTiaions,  declarations,  and  agreements 
therein^ter  expressed  and  declared  c<»iceming  the  same 
respectiTely,  that  was  to  say,  as  to  and  concerning  the 
said  som  of  66481  4:  Bank  Annnities  npon  tmst  and  for 
the  sole  benefit  of  the  said  Orbell  Bay  Oakee,  hia 
execntors,  administrators,  and  assigns,  outil  the  aaid 
intmded  marriage  should  be  solemnised,  bnt  in  case  the 
same  sbnnld  not  be  had  and  solemnised  on  or  before  the 
1st  May  then  next  ensoing,  then  npon  tmst  to  transfer 
or  repay  to  the  aaid  Orbell  Bay  Oakes,  his  execntors, 
administrators,  or  ass^ns,  the  said  som  of  66481.  4a.  for 
his  and  their  own  use  and  benefit,  and  as  to  and  oon- 
oeming  the  said  sum  of  50001.  Bank  Annoitdes  npon  trast 
for  and  for  tbe  sole  benefit  of  the  said  Caroline  Bryan, 
her  execntors,  administrators,  and  assigns,  nntil  the 
same  marriage  shonld  be  solemnised,  and  in  case  the 
■ame  was  not  had  and  solemnised  aa  aforesaid,  npon 
tmst  to  retransfer  or  rep^  the  said  snm  of  50001.  Bank 
Annoitiea  nnto  her  the  said  Caroline  Bryan,  her  execn- 
tors, administrators,  asiA  assigns,  to  and  for  her  and 
their  own  nse  and  benefit,  and  from  and  after  the 
aolenmisation  of  the  aaid  intended  muriage,  then  as  to 
and  eonceming  the  said  two  snms  of  6U8I,  4*.  and 
50001.  Bank  Annnities  npon  tmst  that  the  said  Henry 
James  Cakes  and  Edmond  Bryan,  and  the  snrriTor  ot 
them,  and  the  execntors  or  administrators  of  snob 
■orriTor,  shonld  thenceforth  dnring  the  life  of  the  said 
Orbell  Cakes,  pay  to  him  and  his  asaigns,  or  permit  him 
and  them  to  receive  the  dividends  and  inoome  of  the  aaid 
sums,  and  from  and  after  bis  decease,  daring  the  life  of 
the  said  Caroline  Bryan,  in  case  ahe  shonld  snrrive  the 
said  Orbell  Oakes,  pay  to  her,  the  said  Caroline  Bryan 
and  her  aaaigna,  or  permit  her  and  them  to  receive  the 
dividends  and  income  of  the  same  snms  of  66481.  4i. 
and  SOOOt.  Bank  Annuities  dnring  her  life,  and  after 
the  decease  of  the  sanrivor  of  them,  the  said  Orbell 
Oakes  and  Caroline  Bryw,  to  stand  possessed  of  the 
oapital  of  the  said  of  the  said  trust  funds,  npon  the 
tmsts  therein  mentioned,  beii^  nanal  tmsts  for  the 
children  and  issue  of  the  said  intended  marriage,  with 
an  ultimate  tmst  in  default  of  issue  who  shonld  attun  a 
vested  interest  as  to  the  said  sum  of  66461.  4a.  Bulk 
Annnities  for  tbe  said  Orbell  Oakes,  and  as  to  the  said 
50001.  Bank  Annnities  for  the  benefit  of  the  said  Caroline 
his  wife  respectively  as  therein  mentioned. 

2.  The  marriage  between  the  said  Orbell  Oakes  and 
Caroline  Bryan  was  duly  solemnised  shortly  after  the 
date  of  the  hereinbefore  stated  indenture  of  settlement, 
and  tliere  have  been  issue  of  the  said  marriage  who  h&ve 
attained  vested  interesto  in  the  whole  of  the  aaid  oa^^ital 
trost  funds.  The  aaid  Orbell  Oakee  died  on  the  Mth 
Sec.  1882.  The  sud  Caroline  Oakee  hie  wife  is  still 
living,  and  is  entitled  in  possession  daring  her  life  to 
the  income  of  the  said  sums  of  66481.  4>.  Bank  Annuities, 
and  50001.  like  annoitiea,  by  virtue  of  the  said  indenture 
of  aettlenient. 

3.  Thedefendanta.SirJohnBIoBsettMBnleand Orbell 
Willougbby  Oakes,  are  now  and  were  at  tbe  time  of  the 
death  of  the  said  Orbell  Oakes,  the  trustees  of  the  said 
in^ntore  of  settlement,  and  the  said  sum  of  66481.  4*. 
late  New  Three-and-a-Half  per  Cent.  Bank  Annnitiea 
(now  converted  into  Bedaced  Three  per  Cent.  Bank 
Annnities)  is  now  and  was  at  the  death  ot  the  said  Orbell 
Oakes  standing  in  their  names  as  such  trustees  as 
aforesaid,  and  the  defendants  as  such  trasteei  have, 


since  the  death  of  the  said  Orbell  Oakee,  paid  to  Oe 

said  Caroline  Oakes,  the  dividande  aocminy  on  the  said 
66481.  4s.  Bank  Annuities. 

4.  Her  Majesty's  Commissioners  of  Inland  Bevenue 
have  caused  dne  application  to  be  made  to  the  defeo- 
daata,  aa  tmsteM  tn  the  laid  satUemant,  for  ytjmmt 
of  the  anooeaaion  dnlrjr  which  the  said  conminetoiieM 
contend  became  payable  nnder  the  provisions  of  the 
Act  16  Sc  17  Vict.  c.  51,  on  the  death  of  the  said  OrbeU 
Oakes,  at  the  rate  of  1  per  oent.  on  the  said  sum  of 
66481. 4i.Bean«»d  Three  per  Cent.  Bank  Aonnitiee.  ai  a 
snooessitm  derived  from  the  aaid  Orbell  Bay  Oakee,  aa 
the  predecessor  according  to  the  saidAct,  bat  the  defen- 
dants have  refused  and  still  refnse  to  pay  suoh  duty,  and 
they  contend  that  she  snccessicm  is  immediate  frtm  the 
said  OrbeU  Oakea  aa  vredeoMeor. 

5.  Tbe  defenda&ta  nave  in  their  possession  or  powv 
divers  deeds,  accounts,  writing,  and  other  doenaienta 
relating  to  the  matters  in  qnestun  in  this  snit,  and  they 
ought  to  produce  the  same. 

The  informant  prayed : 

1.  That  it  may  be  declared  that  on  the  death  of  the 
said  Orbell  Oakes,  succession  duty,  at  the  ra.te  of  1  per 
oent.  became  payable  on  the  said  sum  of  664BI.  4». 
Bednced  Three  per  Cent.  B^ak  Annnities,  nnd«  ifce 
disposition  made  by  the  aaid  iadeutore  of  Bettiemaii, 
dAted  9th  Jan.  1832. 

2.  That  an  account  may,  if  neeeseary,  be  direetad  to 
ascertain  tbe  amount  of  the  saooession  duty  so  p^able, 
together  with  interest  at  4  per  oent.  per  uinnm,  tnm 
the  time  when  the  same  became  payable  under  the 
Succession  Duty  Act  1853,  and  that  the  defendants,  the 
tmstees  of  the  said  indenture  of  settlement.  _  may  be 
ordered  to  pay  the  amount  of  the  said  sncoesaion  duty 
and  interest  to  the  Beceiver-Qeneml  <d  btland  Bevenoa, 
the  informant  hereby  waiving  endi  penalties  ss  tbs 
defendants  may  have  inonrred  1^  roasim  of  the  said  duty 
not  having  been  paid  up  to  the  present  time. 

3.  That  all  necesaary  and  proper  inquiries  may  be 
made,  directions  given,  and  aooounts  taken  for  the 
purposes  aforesaid. 

Chablks  BnSBKLL. 

F.  Taughan  HAWKiHa. 

The  16  &  17  Vict.  c.  51,  sect.  2,  prorides : 
Every  past  or  future  disposition  of  property,  fay 
reason  whereof  any  person  has  or  shall  beoome  Ma» 
floially  entitled  to  any  proper^,  or  the  income  tiieiaal^ 
upon  the  death  of  any  person  dying  after  the  tuM 
appointed  for  the  commencement  of  this  Act,  eitfaar 
immediately  or  after  any  interval,  either  certainly  or 
oontin^ntfy,  and  either  originally  or  by  way  of  sub* 
atitntive  limitation,  and  every  derolntitm  by  law  of  an 
beneficial  interest  in  property,  or  the  income  thereof, 
upon  tbe  death  of  any  peraon  dying  after  the  tine 
appointed  for  the  commencement  of  this  Act,  to  any 
other  person,  in  poHsession  or  expeotanoy,  shall  n 
deemed  to  have  conferred  or  to  confer  on  the  psnoi 
entitled,  by  reason  of  any  audi  disposition  or  derolntiaB, 
a  "succession;"  and  the  term  *' successor "  afaafl 
denote  the  person  so  entitled  ;  and  the  term  "  predl- 
cesBor"  shall  denote  the  settlor,  disponer,  testator, 
obligcff,  teoestor,  or  other  person  mm  whom  tt* 
intmest  of  the  sneeeaior  is  or  uall  be  derived. 

Bit  Biehard  Wehater  (A.-G.),  Sir  Bdwaril  Ckab 
(S.-G.),  and  Vaughan  HawJeinaf  for  tbe  Crown.— 
Ilie  defendants  are  liable  to  pay  the  do^. 
"  Succession "  was  from  the  father-in>Uw,  and 
not  from  tbe  bnsband.  The  question  is  from 
-whom  did  the  fnnd  originally  come  P  Who  was 
the  settlor?  Clearly  tbe  father-in-law.  It  ii 
conceded  that  if  tbe  son,  tbe  tenant  for  life,  WM 
the  settlor,  there  wonld  be  no  dnty  pfty*ble  oo 
the  wife's  saccession.  The  son  never  had  any 
disposing  jKiwer  of  tbe  property  except  under 
and  by  virtue  of  the  settlement.  Until  tbe 
marriage  tbe  fund  was  to  be  tbe  father's,  wd 
default  of  marriage  it  was  to  be  re-transferred 
to  him,  if  it  had  oeen  transferred  by  bim.  The 
real  nature  and  substance  of  the  transactiMi 
should  be  looked  at.  Unosi^^care  seems  to  bare 
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been  takffii  in  the  settlement  to  ahow  that  the 
{ithw  nerer  did  make  OTer  the  property  abeo* 
lately  to  the  boo,  bo  as  to  make  him  the  ovner  of 
the  fund,  and  enable  him  to  settle  it;  on  the 
oontrary,  the  father  in  the  first  instance  transfers 
it  direct  to  the  trustees,  and  moreover  there  is 
the  aaasual  stipulation  that  if  the  marriage  did 
not  take  place  for  three  months  the  property  waa 
to  be  re-transferred.   They  cited 

Be  Samiav'9  SttOmmt,  5  L.  T.  Bep.  K.  8.  166; 

lord  Braybrwiike  r.  The  Attortmi-Qmeral,  4  L.  T. 
Sep.  S.  9.  218  :  0  H.  of  L.  Cue.  ISO ; 

The  Attomey-Omeral  v.  Floyer,  7  L.  T.  Hep.  N.  S. 
47;  9  H.  of  L.  Cm.  477. 

Bighorn,  Q.C.  and  T.  Willea  Chifty  for  the 
defendants. — The  cases  cited  hare  no  application 
to  the  facts  of  this  case.  The  real  question  is, 
whose  money  was  being  settled — clearly  the  son's. 
The  effect  of  the  transaction  was  the  father  gave 
the  son  a  sufficient  sum  of  money  to  put  him  on 
an  equality  with  the  lady  whom  the  son  was 
about  to  marry — the  money  was  brought  into  the 
settlement,  and  the  son  was  made  aparty,  and 
made  the  settlor  for  that  purpose.  There  was  a 
gift  of  the  money  hy  the  father  not  subject  to  an 
ureement,  bat  accompanied  by  an  agreement 
taEit  the  money  sbonld  be  settled  upon  certain 
tmsts.  [Hawkihs,  J. — ^Was  the  gift  not  subject 
to  the  execution  of  the  settlement?  Could  the 
son  have  brought  an  action  against  the  father 
without  arerringin  his  claim  that  he  had  tendered 
to  his  &ther  and  offered  to  execute  the  deed  P] 
'So ;  it  was  a  mere  g^,  and  an  action  could  not 
hare  been  brought  to  enforce  it.  They  cited 
AttoTinty-Qeneral  t.  Baker,  4  H.  A  X.  19. 

Vcn^'han  HavoHiM  in  reply. 

Dunuir,  — ^This  is  an  information  at  the  suit 
of  the  Attorney-General,  uid  the  defendants  are 
the  tnistees  of  a  muTiage  settlement  The 
Attorney-General  informs  the  court  that,  accord- 
ing to  his  construction  of  this  marriage  settle- 
ment, and  having  regard  to  the  events  which  have 
happened,  one  per  cent,  duty  is  payable  by  the 
lady  whoee  rights  are  in  question  inasmuch  as 
he  contends  that  the  succession  which  has  come 
to  her  has  come  from  the  disposition  of  the  father 
of  her  husband,  and  not  of  her  husband  himselL 
If  it  were  the  latter  there  would  be  no  duty  at 
all  payable  by  virtue  of  the  provisions  of  the  Act 
which  make  succession  from  the  husband  to  the 
wife,  or  from  the  wife  to  her  husband  a  matter 
exempt  from  duty,  whereas  in  the  other  case 
there  would  be  1  per  cent,  payable.  Now  the 
whole  quration  turns  upon  the  proper  conatmc- 
ticm  to  be  pat  upon  the  &id  section  ot  the  16  &  17 
Vict.  c.  51,  as  applicable  to  sn^  a  case  as  the 
present.  The  marriage  aettiement  in  respect  of 
which  the  question  has  arisen  was  an  instrnment 
of  the  date  of  the  9th  Jan.  1632,  between  Orbell 
Bay  Oakea  of  the  first  part,  Orbell  Oidces,  a  son 
of  the  said  Orbell  Bay  Oakes,  of  the  second  pitf  t, 
and  Caroline  Oakes  then  Caroline  Bryui,  spinster, 
of  the  third  part.  It  recited  that  a  marriage  had 
been  agreed  upon  between  Orbell  Oakea  and 
Caroline  Bryan,  and  it  then  went  on  to  recite 
that  Orbell  Ray  Oakes,  the  father,  promised 
that  he  would  advance  and  give  to  his  son 
Orbell  Oakes  the  sum  of  6000f.,  and  that  the 
same  should  be  laid  out  and  invested  in  the 
purchase  of  New  Three-and-a-Half  per  Cent.  Bank 
Annuities  "  to  be  settled  upon  and  for  the  several 
ToL  LTL  N.  S.,  1442. 
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tmsts,  intents,  and  purposes,  and  with,  nnder^ 
and  subject  to  the  severid  powers,  provisions, 
declarations,  and  agreements  thereinafter  ex- 
pressed."  And  then  it  goes  on  to  say  that  "  in 
pursuance  and  part  performance  of  the  said 
agreement  Caroline  Bryant,  with  the  consent  and 
approbation  of  her  intended  husband,  had  trans- 
ferred a  certain  sum,  50001.  her  money,  into  the 
names  of  the  trustees,"  and  then  follows  thi» 
recital  that  "  in  pursuance  and  part  performance 
of  the  said  agreement  in  that  bebalf  the  said 
Orbell  Bay  Oakes  had,  before  the  execution  of 
the  indenture  invested  the  sum  of  6000!.  in  the 
purchase  of  a  certain  sum  of  Bank  Annuities 
which  had  been  duly  transferred  unto  and  into 
the  names  of  the  said  trustees  "  as  they  acknow- 
ledge.  It  then  went  on  to  witness  that  it  had 
been  agreed  between  all  the  parties  to  these 
presents,  that  is  to  say  the  father  and  the  son 
and  the  intended  wif   to  be  their  true  intent  and 
meaning,  and  in  particular  the  husband  and  the 
wife  did  respeotively  direct  that  the  truateea 
should  stand  possessed  of  6000Z..  and  then  con- 
cerning the  oOOOI.  they  were  to  be  upon  trust 
and  for  the  sole  benefit  of  the  father  until  the 
marriage ;  but  that  in  case  the  marriage  should 
not  take  place  before  the  Ist  May  then  next 
MiBuing  (that  is  from   January  to   May)  the 
trustees  were  to  transfer  or  repay  to  the  father 
the  said  sum.  but  that  from  and  after  the 
solemnisation  of  the  marriage,  then  as  to  and 
concerning  the  two  sums  of  6648£.  4«.  and  5000Z. 
Bank  Annuities  upon  trust  that  the  trustees  and 
the  survivor  of  them  should,  durine  the  life  of 
Orbell  Oakes.  the  husband,  pay  to  him  and  his 
assigns,  or  permit  him  and  them  to  receive,  the 
dividends  and  income  of  the  said  sama,  and  after 
his  decease  during  the  life  of  the  wife  in  case  she 
should  sarriTe  him,  pay  to  her  tibe  dividends  and 
income  of  the  said  sums.  The  information  states^ 
ai^  the  answer  admits  that  the  husband  died 
some  two  or  three  years  previously,  and  that 
thereupon  the  wife  became  entitled  through  the 
trustees  to  the  interest  of  this  66481.       and  it 
is  upon  that  alleged  succession  from  the  father 
and  the  husband  that  the  Crown  claims  the 
1  per  cent.,  and  it  is  in  respect  of  that  that  the 
wife  contends,  or  the  trustees  who  are  the  defen- 
dants here  upon  the  information,  contend  upon 
behalf   of   the  wife  that  the  succession  has 
arisen  from  the  husband  and  not  from  the  father, 
and  that  therefore  no  payment  at  all  is  due  by 
way   of    succession  dunr.     Now   the  section 
upon  which  it  turns  is  the  2nd  section  of  the, 
16  &  17  Vict.  c.  51,  and  I  think  the  cases  clearly . 
show  that  in  construing  that  sectitmwe  are  to 
look  at  the  substance  of  the  matter,  and  not  ab 
any  mere  teohnicalitieB,  and  apply  to  it  tiie  £ur 
otmstmction  and  the  natural  ccmstmction  of 
the  words  that  are  used.   We  are  not  to  judge 
the  words  technically,  and  put  constraetions  upon . 
them  which  they  do  not  fairly  bear,  nor  are  we  to 
look  at  the  thing  itself  which  is  done  in  a 
technical  manner ;  but  we  are  to  look  at  the  real 
substance  of  what  is  done.   The  words  of  the 
section  are  these :  "  Every  past  or  future  dis- 
position of  property,  by  reason  whereof  any 
person  has  or  shall  become  beneficially  entitled 
to  any  property  or  the  income  thereof  upon  the 
death  of   any  person  dying   after   the  time 
appointed  for  the  commencement  of  this  Act, 
either  immediately  or  after  any  interval  either 
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certainly  or  contingently,  and  either  originally 
or  by  way  of  substitutiTe  limitation,  and  every 
dsTolntion  by  law  of  any  beneficial  interest  in 
property  or  the  income  thereof,  upon  the  death  of 
any  person  dying  after  the  time  appointed  for  the 
commencement  of  this  Act,  to  any  other  person, 
in  possesion  or  expectancy,  shall  be  deemed  to 
have  conferred  or  to  confer  on  the  person  entitled 
by  reason  of  any  such  disposition  or  devolution 
'a succeasion.' "  Then  it  goes  on  to  say,  "The 
term  successor  shall  denote  the  person  so  entitled, 
and  the  term  predecessor  shall  denote  settlor, 
disponer,  testator,  obligor,  ancestor,  or  other 
person  from  whom  the  interest  of  the  successor 
IB  or  shall  be  derived."  Now  there  is  no  doubt  in 
IhB  present  case  as  to  who  is  the  snccessor.  That 
IB  toe  wife,  the  person  who  hae  oome  into  the 
income  of  this  6&48Z. ;  bat  the  qaestoon  which  is 
raised  here  is,  who  was  the  predeoesBorP  Kow 
the  definition  of  "predecessor"  in  this  clause  is, 
that  it  shall  d«iot«  "  settlor,  disponer,  testator, 
obligor,  ancestor,  or  other  person  rrom  whom  the 
interest  of  the  successor  is  or  shall  be  derived." 
It  is  contended,  upon  the  i»rt  of  the  trustees 
here,  that  the  settlor  or  difcponer  was  the  husband, 
and  not  the  father.  That  depends  npon  the  tme 
construction,  disregarding  mere  technicality,  and 
looking  at  the  substance  of  the  deed  itself ;  and 
a  good  deal  of  argument  has  been  addressed  to 
us  upon  it,  not  unreasonable  argument,  but  fair 
argument  undoubtedly.  But  what  is  the  tcmI 
substance  of  the  thing  P  Now  the  first  recital  is 
mach  relied  upon  by  the  defendants,  that  the 
&thiir  did  promise  that  he,  the  father  would 
advance  and  give  to  his  son  Oirbell  Oi^ces  tiie  sum 
of  6000Z.,  and  that  the  same  should  be  laid  oat 
and  invested  in  the  purchase  of  KewThree-and-fr* 
Half  per  Gent.  Bank  Annnities.  I  stop  there. - 
The  contention  is  that  because  it  is  there  recited 
that  it  should  be  a  gift  from  the  father  to  the  son, 
and  that  the  son  then  by  virtue  of  that  gift 
became  the  owner  of  that  money,  and  that  he 
having  become  the  owner  of  the  money  the  succes- 
sion is  from  him,  and  not  from  the  father.  Well, 
that  would  be  a  very  strong  argument,  in  my 
opinion,  if  it  were  not  for  the  wor^  which  follow. 
The  words  which  follow  immediately  upon  the 
words  which  I  have  read  are,  "to  be  settled  upon 
and  for  the  several  trusts,  intents,  and  purpmes, 
and  with,  under,  and  subject  to  the  several  powers, 
provisions,  declarations,  and  ^[reements  therein- 
after expressed."  That  ia  hereinafter  expressed 
in  this  deed.  Now  these  words  seem  to  me  to 
oonstme  the  previous  words  to  this  ^ect  at  all 
events,  that  tne  father  did  not  absolutely  give 
this  sam  of  6000Z.  to  the  son,  that  he  did  not  give 
the  Three-and-a-Half  per  Cent.  Bank  Annuities, 
which  were  to  be  the  result  of  the  6000E.  when 
turned  into  annuities,  as  an  absolute  gift  to  the 
son,  but  that  he  only  promised  that  he  would 
give  to  the  son  that  money  npon  a  very  strong 
condition,  namely,  that  that  money  should  be 
settled  upon  several  complicated  trusts — ^numerous 
trusts,  all  of  which  are  to  be  embodied  in  the  very 
settlement  which  recites  this  gift,  and  in  &tct 
upon  the  ordinary  terms  of  a  marriage  settle- 
ment. Then  it  goes  on  to  state  that  "  in  pursu- 
ance and  part  performance  of  the  said  agrwment 
in  that  behalf,  the  said  Orbell  Bay  Oues  had, 
before  the  execution  of  the  now  stated  indenture, 
laid  out  and  invested  the  sum  of  60002.  in  the 
purchase  of  66482.  4«.  New  Three-uid'a-Half  per 


Cent.  Bank  Annnities.*'  It  does  not  say  that  br 
doing  that  the  &ther  had  absolutely  nude  aiu 
completed  a  gift  to  the  son,  but  that  he  had  dm 
it  in  part  penormance  of  the  a^^reemeut,  another 
part  of  which  was  that  the  money  which  was  to 
be  laid  out  and  invested  was  to  be  settled  upon 
several  trusts  which  the  settlement  contains. 
Again,  there  is  no  assertion  that  he  had  made 
over  the  money  abeolately  to  the  son,  but  on  the 
contrary  a  complicated  bai^in  leaving  to  a  very 
considerable  extent  in  the  father,  as  turns  oi^ 
upon  the  settlement  itself,  a  power  of  control 
over  the  money  in  case  the  nuurriage  never  took 
place.  Then  it  goes  on  to  say,  *'  and  for  TiaT""g 
some  provision  for  them,  and  -also  for  the  iasoe 
(if  any)  of  the  same  marriage;  it  w&s  thereby 
declared  and  agreed,"  not  by  the  son  only,  or  hy 
the  wife  of  the  son  only,  but  "  1^  and  between 
all  the  said  parties  to  those  presents  to  be  their 
true  intent  and  meaning,"  and  then  in  particular 
the  son  and  the  wife  directly  appointed  th^  the 
trustees  should  thenceforth  stand  and  be  possessed 
of  that  sum  on  trust  as  to  and  concerning  that 
sum  for  the  sole  benefit  of  the  father  until  the 
marriage,  and  then,  if  the  marriage  did  not  take 
place  tul  the  Ist  May,  to  transfer  or  repay  to  him 
that  money  ;  bat  if  the  marriage  did  tuce  "plMOd 
then,  according  to  the  ordinary  proviaions  of  a 
marriage  settlement,  to  the  husband  during  his 
life,  and  after  his  decease  to  the  wife.  She  was 
to  have  an  interest  for  her  life,  and  then  it  would 
go  to  the  children  and  so  on,  according  to  the 
ordinary  terms  of  a  marriage  settlement.  Not, 
it  does  appear  to  me,  that  looking  at  the  whole  of 
that,  the  husband  being  made  dominitB  of  this 
money,  so  that  he  conld^iave  done  nothing  as  a& 
with  it  at  this  moment  except  according  to  the 
;  terms  imposed  npon  him  by  the  father  at  the 
'■  very  time  that  he  promised  to  make  him  the  gifi^ 
a  promise  which  was  carried  out  not  eoatirely  as 
an  absolute  gift  at  any  momrait,  but  subject  to 
the  terms  imposed  npon  the  son  hj  the  father 
and  hj  the  agreement  itself,  which  was  to  be 
carried  ont  by  the  marriage  settlement,  and  whidi 
in  fact  is  in  accordance  with  the  very  docnmeot 
upon  which  the  succession  is  claimed  here ;  and, 
looking  at  the  events  which  have  occurred,  I  think 
that  this  is  a  case  which  comes  entirely  within 
sect.  2  of  the  Act.  I  think  it  was  a  dispositicai 
of  property  by  the  father  by  reason  whereof  the 
wife,  in  the  event  which  has  happened,  has  become 
beneficially  entitled  upon  the  death  o£  the  aaa  to 
the  income  <rf  the  property;  and  I  think  that 
here  it  has  oonferred  a  snccession,  that  the 
successor  is  the  wife,  and  that  th<«  predecessor 
here,  the  settlor  or  the  disponer,  has  disposed  of 
the  mone^  in  the  way  tluit  led  to  the  wife's 
becoming  possessed  of  it  upon  the  death  of  the 
husband,  and  that  he  therefore  is  the  person 
from  whom  the  successor  (that  is  to  say  the  ynfe) 
has  in  &ct  and  in  substanre  derived  her  interest 
.  I  do  not  say  that  arguments  to  the  contrary  were 
unreasonable  argumenti  at  all ;  but,  putting  the 
best  construction  I  can  upon  the  words  of  the 
statute,  and  upon  the  meaning  of  this  dooament,  I 
think  it  falls  entirely  irithin  the  principle  whicii 
was  acted  upon  inthe  cases  in  the  House  of  Lords; 
and  I  .find  no  case  at  all  quarrelling  with  that 
principle,  and  I  think  therefore  that  we  on^t  to 
hold  in  favour  of  the  informant,  the  Attcawy- 
Gleneral,  that  1  per  cent  suocession  duty  is  pi^ 
aU^- 
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Hawkins,  J. — Dnring  the  argnment  I  must  say 
I  was  struck  irith  the  very  inKenioos  manner  in 
which  the  case  was  presented  by  Mr.  Bigfaam, 
and  Mr.  Chitty  upon  behalf  of  the  tmstees.  I 
entertamed  considerable  doubts  as  to  what  really 
was  tfae  natnre  of  the  transaotion  cantained  in 
the  document  before  us,  that  in  to  say,  whether 
the  transaction  was  a  transaction  of  this  sort ; 
that  the  father  intended  absolntely  to  gire  the 
son  the  sum  of  60001.  in  order  that  he  might  be 
in  all  respects  upon  an  equality  with  the  yoang 
woman,  leaving  tno  son  to  settle  this  property — in 
which  case  I  should  come  to  tfae  conclasion  that 
the  son  was  the  settlor,  and  not  the  father— or 
whether  the  real  transaction  between  the  parties 
was  that  the  father  should  be  the  settlor  of  this 
sum  upon  the  marriage  upon  the  same  terms 
that  the  intended  wife  was  about  to  settle  the 
money  which  was  hers,  namely,  the  sum  of  SOOOi. 
I  must  say  that  for  a  considerable  time  I  rater- 
tained  reiy  ^reat  doubt  as  to  the  real  nature  of 
tiie  transaction.  If  the  first  supposition  was  the 
tme  one,  then  I  should  come  to  tfae  coodusion 
that  the  son  was  the  settlor;  and  if  the  last 
enpposition  was  the  tme  one,  I  should  come  to 
the  conclusion  that  the  father  was  the  settlor. 
I  will  not  say  that  I  am  absolutely  at  this  moment 
free  from  doubt,  but  upon  the  whole,  forming  the 
beet  judgment  I  can,  I  have  arrived  at  the  con- 
dusion  that  the  father  was  indeed  the  settlor. 
The  son  never  had  any  real  control  over  the 
money  at  alL  It  ia  qnite  tme  that  nomin^ly  he 
was  the  settlor,  but  he  was  so  only  in  form ;  for 
in  settling  it  as  he  did  be  was  only  carrying  out 
his  father's  disposition,  and  fulfilling  tfae  con- 
ditions up>on 'wfaich  alone  the  money  was  deposited 
by  the  father  in  the  hands  of  the  trustees.  The 
money  in  short  never  was  unencumbered  by  the 
trost.  It  left  the  father's  hands,  and  it  was 
received  by  the  trustees  upon  the  tonus  of  the 
aettlfnnent  and  upon  no  other  terms,  and  it  never 
■could  without  his  assent  have  been  otherwise 
settled  or  disposed  of.  Those  are  shortly  the 
reasons  why  I  come  to  the  conclusion  at  which  I 
liave  arrived  after,  as  I  bave  already  said,  much 
liesitation,  that  the  father  is  to  be  deemed  the 
settlor,  and  that  the  duty  therefore  is  to  be  pay- 
able as  claimed  by  the  Crown. 

Jvdgmmi  for  ik*  Oroum. 

Solicitor  for  the  Crown,  Solieiior/or  the  Inland 
Sevenue. 

Solicitors  for  the  defendants,  StoeJcen  and 


atttfictal  Committee  of  tjre  $ribs  ComtciL 

Nareh  10  and  19. 
(Present :  The  Kight  Hons.  Lords  Watsox  and 
FmesaiLD  and  Sir  Bakses  Peacock.) 
.SsDiiXET.  (a) 

OB  APPEAL  PK03I   THE  SUPKEXE  COVBT  OP  BBITI8H 
HOBSUBAS. 

Jppeal  in  Briminai  eaae — Convu^Um  improperly 
obtained — Perjury — Misdirection. 

Although  (he  Judicial  Committee  vnU  not  review  or 
interfere  wi&  the  courae  of  criminal  proceedings 
in  tha  court  of  a  colony,  at  a  general  rule,  yet 
where  a  legal  p)-aciitioner  loot*  ordered  to  he 

(«)  Beportsd  bj  C.  £.  Mau>bx,  Esq.,  BurUter«t-LftW. 
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struck  off  the  roUs  of  the  court  upon  a  conviction 
for  perjury  after  a  charge  by  the  presiding  judge 
to  the  jury  tohidt  t»  the  optnum  of  th^  Lord' 
ships  was  "  grimMntsly  unjust  to  iiie  d^endant, 
and  in  many  instances  outraged  the  proprieties 
of  judicial  procedure"  the  verdict  ana  conviction 
were  set  aeide. 
Judgment  cf  the  court  hdmo  reversed. 
This  was  an  appeal  by  Mr.  A.  M.  DiUet  of  the 
Inner  Temple,  barrister-at-law,  against  a  con- 
viction for 'perjury  in  the  Supreme  Court  of 
British  Honduras,  and  also  to  annul  an  order  of 
the  court  striking  him  off  the  rolls  of  the  court. 

The  appellant  had  obtained  special  leave  to 
appeal  in  March  1886. 

The  facta  of  the  case  appear  sufficiently  from 
the  judgment  of  their  Lonuhips. 

Lane  {WiUis,  Q.C.  with  him)  appeared  for  the 
appellant. 

At  the  conclusion  of  the  arguments  their 
Lordships  took  time  to  consider  thoir  judgment. 

March  19. — Their  Lordships'  judgment  was 
delivered  by 

Lord  Watsob. — ^This  appeal  is  brought  by 
Abraham  Mallory  Dillet,  of  the  Inner  Temple, 
barrister-at-law,  against  a  verdict  returned  by  a 
jury,  on  the  6th  Sept.  1884,  finding  him  guilty  of 
the  crime  of  perjury  before  William  Anthony 
Mus^rave  Sheriff,  who  was  at  that  time  Chief 
Justice  of  tfae  Supreme  Court  of  British  Honduras ; 
and  also  against  a  consequential  order  of  the 
Chief  Justice,  dated  the  27th  March  1885, 
directing  the  appellant  to  be  struck  off  the  list  of 
practitioners  of  that  court.  Such  appeals  are  of 
rare  occurrence ;  because  the  rule  has  been 
repeatedly  laid  down,  and  has  been  invariably 
followed,  that  Her  Majesty  will  not  review  or 
interfere  with  the  oonrse  of  criminal  prooeedings, 
unless  it  is  shown  that,  by  a  disregard  of  we 
forms  of  l^id  process,  or  by  scane  Tiolation  of 
the  principws  of  natimd  justice,  or  otherwise, 
substantial  and  grave  injustice  has  been  done. 
Along  with  his  petition  for  leave  to  appeal,  the 
appellant  produced  a  printed  report  of  the  charge 
of  the  presiding  judge,  and  (inter  alia)  sdleged 
(reason  13)  that  the  ]adge  faad  made  statements 
to  the  jury  with  reference  to  his  conduct  on 
other  oocaeions,  of  whicfa  no  evidence  faad  been 
given  at  the  trial ;  and  he  referred  in  particular 
to  three  extnuits  from  the  cfaarge,  marked 
respectively  A,  B,  and  C,  as  calculated  to 
prejudioe  unduly  tfae  minds  of  tfae  jury  against 
him.  By  Order  in  Council  of  the  12th  Aug.  1885 
Her  Kajeety  directed  the  petition  and  these 
extracts  to  he  referred  to  the  Chief  Justice,  in 
order  that  he  mi^t  make  such  ohservatims 
thereon  as  he  might  tlunk  fit,  and  further 
ordered  that  he  should  he  at  liberty  to  appear 
and  show  cause  against  the  prayer  of  the 
petitioner.  His  Honour  did  not  avail  himself  oi 
the  leave  thus  given^  him,  but  forwarded  his 
observations  to  the  r^istrw  of  the  Privy  Council. 
These  observations  were  submitted  to  this  board ; 
and  upon  their  report  Her  Majesty,  by  Order  m 
Council  of  the  3rd  April  1886,  allowed  the 
appellant  to  enter  and  prosecute  hia  appeal  upon 
the  ground  stated  in  the  thirteenth  reason  of  his 
petition,  namely,  that  the  conviction  was  ob- 
tained in  a  manner  so  unsatisfactory  that  the 
conviction  alone  ought  not  to  be  conclusive  as  a 
ground  for  striking  him  off  tfae  rplU   Tfae  Ciiief 
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Justice  was  doly  served  with  the  appeal,  bat  hag 
not  made  appearance.  The  prosecution  of  the 
appellant  for  perjury  had  its  origin  in  these 
circumstances.  The  Chief  Jnstice  received  a 
communication  from  Mr.  Goodman,  the  Attorney- 
General  of  Honduras,  bringing  under  his  notice 
the  condnct  of  the  appellant  in  the  inferior  court 
at  two  sittings  of  the  court  held  upon  the  17th 
June  1884,  and  in  the  presence  of  the  acting 
magistrate.  His  Honour  thereupon  directed  the 
affidavits  of  three  persons  who  were  present  on 
these  occasions  to  be  prepared  and  submitted  to 
him  for  his  approral,  and  these  were  sub- 
sequently Bwom  to  by  the  deponents.  Two  of 
tbem  (the  Attorney-G(eneral  and  the  acting  magis* 
trate)  stated  that  the  appellant  "  appeared  to  be 
under  the  influence  of  dnnk ;"  the  Hard  (Cato,  the 
court  crier),  "  I  saw  that  he  was  intoxicated." 
TThe  Chief  Justice  appointed  the  appellant  to 
answer  these  affidavita,  and  he  accordingly  made 
an  afGdavit,  in  which  he  stated  that  be  was  not 
"  under  the  influence  of  drink,"  and  denied  Gate's 
statement  that  he  was  intoxicated.  Upon  con- 
sideration of  these  statements  in  his  affioavit,  the 
Chief  Justice,  acting  under  the  authority  of 
14  (b  15  Vict.  c.  100,  which  has  been  extended  to 
Honduras,  directed  the  Attorney-General  to  ^ro- 
flecute  the  appellant  for  perjury;  and  a  crimmal 
information  was  filed  by  that  officer  on  the  15th 
Aug.  1884,  containing  two  counts,  one  fonnded 
upon  the  appellant's  contradiction  of  himself  and 
the  mngistrate,  and  the  other  upon  his  contradic- 
tion of  Cato's  statement.  The  trial  commenced 
upon  the  27th  Aug.  1884,  and  after  occupying 
eight  da;^s,  terminated  in  a  verdict  of  ^ilty  by 
a  majority  of  five  to  two,  accompanied  by  a 
recommendation  to  the  sympathy  of  the  court. 
It  is  very  unfortunate  that,  owing  to  the  fact  of 
there  being  but  one  member  of  the  Supreme 
Court  of  British  Honduras,  the  trial  took  place 
before  the  same  jndge  who  had  directed  the 
affidavits  to  be  prepared  and  snbmitted  to  him, 
had  appointed  the  appellant  to  answer  them,  and, 
upon  tne  affidavit  and  answer  being  made,  had 
directed  the  prosecution.  These  circumstances 
may  in  some  measure  account  for,  although  they 
c-annot,  in  the  opinion  of  their  Lordships,  justify, 
many  of  the  observations  which  were  addressed 
by  him  to  the  jury.  The  issue  which  the  jury 
had  to  try  was  a  very  simple  one.  They  had  to 
consider,  in  the  first  place,  whether  the  aocosed 
was  onder  the  influence  of  liquor  on  the  ocoaaions 
libelled;  and,  in  the  second  place,  whether  he 
knew  and  believed  that  he  was  so  at  the  time 
when  he  made  affidavit  to  the  contrary.  Unless 
thev  were  satisfied  on  both  these  points,  the  jury 
had  no  right  to  find  the  appellant  gnilty.  A  man 
labouring  under  excitement  may  appear  to  others 
to  be  under  the  influence  of  drink  when  he  is  not ; 
nnd,  although  he  is  actnally  under  that  influence, 
he  may  bo  unconscious  of  the  fact.  The  only 
question  submitted  to  the  jury  was,  whether  the 
appellant's  hehaviour  in  court  on  the  I7th  June 
1884  was  due  to  drink.  A  misdirection  of  that 
kind  would  not  iicceKsarily  afford  a  ground  for 
netting  aside  a  conviction  in  a  criminal  case. 
But,  in  the  extract  C,  which  the  Chief  Justice  in 
his  observations  states  to  be  "  substautially 
correct,"  he  thna  put  the  case  against  the  accused : 
"  Pause  for  a  second  and  reflect  what  the  result 
would  be  of  a  verdict  in  favour  of  Hr.  DiUet.  It 
vrould  be  to  brand  the  Attorney*General  of  the 
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colony,  a  magistrate,  and  others  as  perjurers;  and 
are  you  going  to  brand  all  the  members  of  my 
Bar  as  alike  perjurers  and  conspirators  P  If  the 
jury  think  so,  let  them  do  their  duty  r^^ardless 
of  consequences."  Comment  upon  tnat  langnage 
is  needless.  It  grossly  misrepresented  the  real 
issue,  and  was  most  unfair  to  the  accused,  whose 
acquittal  by  the  jury  would  have  cast  no 
imputation  of  perjury,  or  even  of  untruthfulness, 
either  upon  the  officials  alluded  to,  or  upon  the 
members  of  the  Honduras  Bar.  The  Chief  Justice 
does  not  in  his  observations  impeach  the  sub- 
stantial accnraOT  of  the  extract  A,  which  is 
sufficiently  Touched  by  the  affidavits  produced, 
but  he  vindicates  the  remarks  contained  in  that 
extract  by  pointing  ont  Uiat  the  reoords  in  the 
four  cases  therein  ruerred  to  were  pot  in  evidoioe 
by  the  prosecntor  before  the  ease  was  closed,  and 
that  the  appellant  was  the  first  to  refer  to  these 
cases  of  contempt.  Apparently,  the  Chief  Justice 
has  failed  to  appreciate  the  gravamen  of  the 
objections  which  the  appellant  takes  to  the 
remarks  in  question,  which  are,  in  their  Lord- 
ships' opinion,  well  founded.  The  judge  not  only 
uses  these  records  in  a  manner  alt<^;ether  nn- 
warrantable.  but  he  converts  himself  into  a 
witness,  and  without  being  sworn  makes  state- 
ments to  the  j  ui^  regarding  a  visit  of  the  accused 
to  his  (the  Chief  Justices)  private  house,  and 
other  .matters,  which  are  neither  to  be  found  in 
these  records  nor  in  the  evidence.  The  remarks 
contained  in  extract  B  are  a  little,  but  not  much, 
less  objectionaUe.  llie^  Iindabtps  have  not,  in 
estimating  their  character,  taken  into  aocoant  a 
reference  which  is  therein  made  to  a  certain 
"triMi^cal  or  dark  transaction."  The  Chief 
Justice,  in  his  observations,  states  that  be  has  no 
recollection  of  making,  and  is  under  the  impression 
that  he  did  not  make  such  a  reference,  and  U>dr 
Lordships  have  assumed,  for  the  purposes  of  this 
appeal,  that  he  did  not  do  so ;  although  there  are 
affidavits  produced  by  persons  who  heard  the 
words,  including  one  reverend  gentleman  who  took 
them  down  in  shorthand  at  the  time  thev  were 
uttered  to  the  jury.  It  would  neither  be  pleasant 
nor  profitable  to  criticise  more  minutely  the 
directions  of  the  Chief  Justice  to  the  jury,  so  &r 
as  contained  in  these  extracts.  Their  Lord- 
ships  are  of  opinion  that  these  directions  were 
grievously  unjust  to  the  appellant,  and  in  many 
instances  outraged  the  proprieties  of  judicial 
procedure.  A  conviction  obtained  by  such  un- 
worthy  means  cannot  be  permitted  to  stand  ;  and 
their  Lordships  will  humbly  advise  Her  Majesty 
to  set  aside  the  verdict  and  conviction  appealed 
from.  Seeing  that  the  appellant  has  already 
undergone  the  sentence  which  followed  upon  the 
verdict,  it  is  nnneeessary  to  order  a  new  trial. 
Their  Lordships  will  also  humbly  advise  Her 
Majesty  to  reverse  the  order  of  27th  March 
1885,  removing  the  appellant  from  the  roll  of 
practitioners  of  the  Supremo  Court  of  British 
Honduras.  Their  Lordships  will  direct  a  copy  of 
their  judgment  in  this  case  to  be  communicated 
to  one  of  Her  Majesty's  Secretaries  of  State. 
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COURT  OF  APPEAL. 

Ftb.  16  and  17. 
(Before  Cotton,  Lindixy,  and  IjOPEs,  L.JJ.) 
GooDFELLov  V.  Fkikce.  (a) 

APPEAL  PROM  THE  CHANCERY  DIVISION. 

Trade  name — Trade  mark — Injunction — Patente, 
Deeigne,  and  Trade  Markt  Act  1883  (46  &  47 
na.  c.  57),  8$.  77,  103. 

In  1885,  M.,  of  Dizy,  having  estahliahed  his  right 
he/ore  the  French  iribunaU  to  the  exclusive  u$e  of 
a  label  for  champagne  on  which  tea*  Vie  name 
*'Le  Court  et  Cie,"  eommsrused  to  euppl/y  the 
ptaintiff  in  London  toith  champagne  under  that 
"orand  and  continued  to  do  to. 

In  1886  tJie  defendant  eotnmenced  to  eell  champagne, 
which  he  did  not  obtain  fi-om  M.,  under  tlie  same 
name. 

Seld,  on  the  evidence,  (hat  the  name  "  Le  Court  et 
Cie  "  had  not  heeome  so  appropriated  hy  user  as 
to  mean  the  goods  of  the  plaintiff. 

Held,  that  the  plaintiff,  not  having  regitiered  the 
lahel,  could  not,  tinder  sect.  77  of  the  Patents, 
Dengna,  and  Trade  Marks  Act  1883,  take  any 
proceedings  to  prevent  the  infringement  of  it  as 
his  trade  mark;  and,  tJierefore  {reversing  the 
decision  of  Chitty,J.),ufas  not  entitled  torestrain 
the  defendant  from  using  the  name. 

This  was  a  motion  for  an  iojnnction  torestrain 
the  defendant  from  m&nnfactoring  or  nsing  in 
connection  with  the  Rale  of  champagne  not  manu- 
factured, fold,  or  fihipped  by  or  for  the  plaintiff, 
any  labels  or  other  devices  bearing  the  name  of 
"  Le  Court  and  Cie,"  and  from  selling  ander  that 
name  anj  champagne  not  manufactured,  sold,  or 
shipped  by  or  for  the  plaintiff. 

The  facts  appear  sufiBciently  in  the  jndgment  of 
Chitty,  J. 

Bomer,  Q.C.  and  J.  G.  Butcher  for  the  plaintiff. 
Macnaghien,  Q.C.  and  Mai^ow  for  the  defen- 
dant. 

Chittt,  J,— This  motion  relates  to  the  trade 
name  of  "Le  Court  et  Cie,"  in  reference  to  cham- 
pwne  imported  from  France  into  this  country. 
The  name  is  claimed  by  the  plaintiff  and  the 
defendant,  and  the  qneation  was  argued  on  both 
sides  as  a  question  of  trade  name  as  distinguished 
from  trade  mark.  With  reference  to  a  trade 
Lord  Blackburn  said,  in  Singer  Manufacturing 
Company  v.  Loog  (8  App.  Cas.  32):  '"There  is 
another  way  in  which  gooas  not  the  plaintiffs'  may 
be  sold  aa  and  for  the  plaintifis'.  A  name  may 
he  so  ap)>ropriated  b^  user  as  to  come  to  mean  the 
goods  of  the  plaintiffs,  although  it  is  not  and 
never  was  impressed  on  the  goods,  or  on  the 
packages  on  which  they  are  contained,  so  as  to  be 
a  trade  mark  properly  so  called,  or  within  the 
recent  atatuves.  Where  it  is  established  that 
sncha  trade  namebearsthat  meaning, I  think  the 
use  of  that  name,  or  one  so  nearly  resembling  it  as 
to  be  likely  to  deceive  as  applicable  to  goods  not 
the  plaintiffs',  may  be  the  means  of  passing  off 
these  goods  as  and  for  the  plaintiffs',  as  much  af> 
the  use  of  a  trade  mark,  and  I  think  the  law  (so 
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far  as  not  altered  by  legislation)  is  the  same.  And 
I  thiak  it  is  settled  by  a  series  of  oases,  of  whioh 
HaU  T.  Barrows  (4  Do  G.  J.  Jk  8. 150)  is,  I  think, 
the  leadii^  one,  that  both  trade  marks  and  trade 
names  are  in  a  certain  sense  property"  That 
appears  to  me  to  lay  down  the  law  correctly  with 
reierenoe  to  the  trade  name.   Kow  the  first  ques- 
tion is  whether  the  plaintiff  has  appropriated  the 
name  in  question  by  user.    In  July  1885  he 
came  to  an  arrangement  with  Messrs.  Moigneanx 
F^re  et  Fils,  of  Dizy,  which  is  in  the  champagne 
district  and  not  far  from  Reims,  for  the  supply  to 
him  of  champagne  under  this  name  or  brand,  and 
in  parsnance  of  that  arrangement  the  plaintiff  re- 
ceived from  Messrs.  Moigneauz  Vhre  et  Fils,  before 
the  30th  March  1886,  consignments  of  champaf^ne 
amounting  in  all  to  ninety-six  dozen.  The  wine 
was  shipped  in  three  parcels ;  the  first  in  July 
1885,  consisting  of  thirty-three  dozen ;  the  next, 
consinting  of  thirty-three  dozen,  in  November  of 
the  Esme  year ;  and  the  third,  consisting  of  thirty 
dozen,  was  shipped  on  the  13th  March  1886.  The 
plaintiff  advertised  the  wine  in  this  country  and 
spent  some  TOl-inhisadvertisements.  Theevidence 
(I  make  this  remark  generally)  is  not  very  carefully 
adduced  with  regardto  the  dates,  and  there  is  some 
obscurity  with  regard  to  the  plaintiffs  sales,  but 
in  the  i*eBult  it  appears  to  me  that  the  sales  of  the 
plaintiff  to  what  might  be  termed  the  trade  did 
not  amount  to  thirty  dozen  in  July  1886,  which 
is  a  critical  date,  aa  will  hereafter  appear.   But  I 
think  on  the  result  of  the  evidence,  and  having 
regard  to  the  shipments,  which  did  not  come,  as 
I  have  said,  in  one  consignment,  bnt  in  three,  the 
fur  result  is  that  the  plaintiff  sold  to  his  own 
customers,  private  customers  as  distinguished 
f  rom  trade  customers,  asabstantial  quantity  of  this 
wine,  and  that  before  March  1886  he  had  used 
the  name  "Le  Court"-  with  reference  to  this 
champagne  to  a  substantial  extent,  and  sufficient 
to  justify  me  in  concluding  as  a  matter  of  law 
from  the  facts  that  be  had  appropriated  the  name 
sufficiently.    Subsequently,-  on  the  29th  March, 
the  plaintiff  imported  aiiocher  twenty-four  dozen 
of  the  same  wine,  and  thirty-three  dozen  more 
on  the  8th  July  1886,  aud  since  then  he  has  gone 
on  importing.    The  reason  I  have  mentioned  the 
extent  of  his  user  down  to  March  1886  is,  that 
that  is  about  the  date  when  the  defendant  firnt 
began  to  sell  under  this  name  or  brand.  It 
appears  to  me,  therefore,  that  the  evidence  is 
Bumrient  to  establish  primd  facie  in  the  plaintiff 
Mr.  Goodfellow  a  right  to  the  trade  name.^  But 
then  it  is  said  that  the  user  by  the  plaintiff  in- 
Tolves  a  misrepresentation.   Now,  if  that  be  so, 
it  is  clear  that  the  court  would  not  afford  any 
protection.     The  law  on  this  subject  is  tersely 
stated  by  Lord  Cairns  in  Eeteourt  v.  The  Eatcourt 
Hop  Essence  Company  (32  L.  T.  Rep.  K.  S.  81 ; 
L.  Sep.  10  Ch.  App.  281),  where  he  says :  "  I  do 
not  express  any  opinion  whether  the  nse  of  thin 
compound  would  come  within  the  description  of 
adulteration,  but  clearly  the  object  was  to  induce 
the  public  to  buy  one  thing  when  they  thought 
they  were  buying  another.    It  is  not  the  province 
of  this  court  to  prot^^ect  speculations  of  this  kind." 
The  misrepresentation  which  the  defendant  says  is 
involved  in  the  plaintiffs  user  of  the  term  is  this: 
There  is  no  such  firm  as  "  Le  Court  and  Co." 
carrying  on  business  in  France,  and  it  is  con- 
tended, therefore,  that  the  nse  of^his  naine  is 
fraadulent,  l)ecaQ5;e  it  S^f^^^'g^'^C^Cyt^^i^'' 
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that  there  is  such  a  firm  as  "  X>e  Court  et  Cie" 
carrying  on  business  in  France,  as  growers  or 
as  merchants,  whereas  in  fact  there  is  no  such 
company.  'Now  it  is  material  on  this  part  of  the 
case  to  observe  tliat  Messrs.  Moigneaux  P^re  et 
Fils  hare  established  in  France  as  against  Messrs. 
Mercier  and  Co.,  who  have  recently  been  sup- 
plying the  defeodants,  the  right  to  tue  exclusive 
Use  o£  the  name  Le  Court  and  Co.,  and  the  reaultf 
therefore,  is  tbia,  that  Moi^eaux  et  Fils  being 
entitled  to  use  the  name  in  France  as  a  brand  for 
their  wines  sold  under  that  name  to  the  plaintiff 
here.  Kow  I  am  unable  to  find  that  there  is  any 
fraud  in  this.  If  there  was  any  fraud,  no  practice 
of  the  trade  would  justify  what  is  being  done.  Test 
the  case  in  this  way.  When  the  wine  is  first  in- 
troduced into  the  market  the  buyer  cares  not 
about  the  brand ;  he  knows  nothiug  about  it,  but, 
as  the  reputation  of  the  wine  grows  in  the 
market,  the  buyer  asks  for  and  gets  the  wine  that 
he  intended  to  buy  under  the  name  of  Le  Court 
and  Co.  There  is  no  deception.  He  is  not 
deceived.  He  gets  the  article  that  he  intended  to 
get,  and  it  is  plain  that  there  is  no  object  there 
to  induce  the  public  to  buy  one  thing,  in  the 
langnaf^  of  Lord  Cairns,  when  the  public  thinks 
it  is  buying  something  dse.  I  shonld  be  slow  to 
coantenance  anything  that  I  conudered  atriok 
of  trade,  bat  the  law  of  Ensland  allows  a  man  to 
trade  without  fraud  under  any  name  that  he  may 
think  fit,  and  it  appears  to  me  that  there  is  no 
misrepresentation  here,  seeing  that  Moigaeanx 
et  Fils  are  entitled,  according  to  the  law  of 
France,  to  use  that  name  for  a  brand  of  their 
champagne.  Now  I  tarn  to  the  defendant's  case, 
and  his  case  is  this :  Some  evidence  was  given  of 
an  intention  to  use  the  name  Le  Coarb  et  Cie  on 
the  part  of  the  defendant  as  long  ago  as  1882,  but 
at  the  bar  his  couDsel  entirely  abandoned  any  case 
that  might  be  founded  upon  that,  because,  wheu 
the  evidence  wns  examined,  it  appeared  clearly 
that  there  had  been  no  user  of  the  name.  Mr. 
Prince,  the  defendant,  who  trades  under  the  name 
of  "  Short  and  Co.,"  and  who  confesses  his  ignor- 
ance of  the  French  language,  seems,  from  his 
evidence,  to  consider  that  he  was  entitled  to  the 
name  of  Le  Court  et  Cie.  as  being,  as  he  is  told, 
equivalent  in  French  for  his  own  trade  name. 
But  of  course  he  could  have  no  right  to  use  that 
name  as  against  the  plaintiff  unless  he  had  a 
prior  title,  or  so  long  an  established  user  as  would 
lustify  him  indoing  it.  On  the  facts,  therefore, 
I  hold  that  the  user  of  the  defendant  cannot  be 
taken  back  to  1882,  and  further  that  his  first  user 
is  subsequent  to  that  of  the  plaintiff.  Now  the 
defendant,  not  being  aware  of  the  plaintiffs  user 
of  the  name  in  the  Englibh  market,  made  an 
arrangement  in  Feb.  1886  with  Mercier  and  Co. 
for  the  supply  te  bira  (the  defendant)  of  cham- 
pagne under  this  name  or  brand,  and  the  defen- 
dant received  a  consignment  at  the  end  of  Feb. 
1886  of  100  dozen  of  wine  from  Meroier  and  Co. 
■On  the  evidence  it  is  clear  thai  the  user  b^  the 
defendant  from  the  beginning  of  March  until  the 
beginning  of  July  was  an  innocent  user.  It  is 
plain  also,  on  the  farts,  that  the  plaintiff  was  not 
awaro  during  that  period  that  the  defendant  was 
using  the  name,  and  consequently  there  is  no 
case  of  acquiescence  made,  or  can  be  made, 
against  the  plaintiff  in  resp<%t  of  the  user  by  the 
defendant  during  that  period.  But  in  July  the 
plniutiff  discovered  that  the  defendant  was  using 
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the  name,  and  immediately  applied  by  his  solicitor- 
asking  the  defendant  to  discontinue  doing  so. 
The  defendant  declined,  and  in  July  the  writ  ia- 
issued  and  the  motion  is  mode.  The  case  stood 
over  for  some  time  by  reason  of  the  cross-examin- 
ation of  the  parties  before  an  examiner.  Now  the- 
nature  of  Mr.  Prince's  user  of  this  name  or  brand 
may  be  well  seen  from  reading  a  few  lines  (rf  his 
cross-examination.  [His  Lordship  then  referred 
to  the  cross-examination  of  the  defendant  and 
continued  0  Tha^  I  think,  is  a  significant 
passage  showing  that  the  brand  ofLe  Conrt  is  oC 
little  value  to  Mr.  Prince  in  his  trade.  Now, 
there  may  be  with  regard  to  trade  marks, 
two,  if  not  three,  independent  rights  to  use 
the  same  trade  mark.  That  is  so  according 
to  the  present  Act,  and  the  late  Master  of  the 
Bolls  held  in  many  cases  before  the  late  Act, 
that  up  to  three  the  mark  might  be  used  by 
independent  titles.  Now  it  is  possible  in  law 
to  say  that  the  same  trade  name  might  be  nsed 
by  more  than  one  person,  by  several  firms  or 
traders  under  concurrent  rights,  each  having  an 
independent  right.  But  I  think  in  this  case,  the 
defendant  was  not  justified,  after  his  attenti<Hi 
was  called  to  the  fact  of  the  plaintiff's  right,  to  go 
on  using  the  name.  Though  during  a  short 
period,  namely,  a  period  of  somewh^e  ahont 
three  or  four  months  during  which  he  was  using 
the  name,  his  user  was  innocent  and  his  trade  was 
considerable,  because  he  sold  according  to  the 
evidence  somewhere  about  500  dozen,  yet,  I 
think,  OS  soon  as  his  attention  was  called  to  the 
fact  that  the  plaintiff  was  using  the  name,  it  was 
bis  duty  undei*  the  circumstances  to  submit.  I 
think  that  he  has  not  by  a  sufficient  length  of 
time  acquired  so  great  a  trade  as  to  enable  him  to 
say  that  he  had  a  concurrent  right  to  the  name 
with  the  plaintiff.  The  result  tnerefore  is,  that 
I  think  he  was  not  justified  in  using  it.  I  have 
referred  to  the  nature  of  his  trade  to  show  that, 
if  I  accede  to  the  plaintiffs  application  for  an  in- 
junotion,  I  shall  not  be  destroying  or  interfering 
with  a  well-established  trade  on  the  part  of  the 
defendant.  The  result  therefore  is,  tW  I  think, 
for  the  reasons  I  have  atatei,  that  the  plaintiff  is 
entitled  to  an  injunction. 

From  this  decision  the  defenduit  appealed. 
Gozena-Hardg,    Q.C.'   and   MaitUow  for  the 
appellant. 

Jlomer,  Q.C.  and  J.  O.  Butcher  for  the  respoi- 
dent. 

The  following  cases  were  referred  to : 
The  Sxiujer  Manufacturing  Company  t.  Loog,  SAffp. 
Cas15,32; 

Be  Wood's  Trad€  Mark ;  Wood  v.  Lambert.  54  L.  T. 

Eep.  N.  S.  314 ;  32  Ch.  Div.  247 ; 
Burgeaa  v.  Burgess,  S  De  O.  H.  &  G.  896 ; 
Maagam  v.  Thoirtey't  Cattle  Food  Compauw,48  L.  T. 

Sep.  N.  B.  861 ;  H  Cb.  Div.  74S : 
SaU  V.  BarrowM,  4  Dfl  G.  J.  Jb  8.  ISO. 

CoTTOx,  L.J. — This  is  an  appeal  from  the  jndg^ 
ment  of  Chitty,  J.  granting  an  interlocaUny 
injunction  restraining  the  defendant  from  mann- 
facturing,  or  using  in  connection  with  the  sale 

champagne  not  manufootured,  sold,  or  shipped  bf 
or  for  the  plaintiff,  any  labels  or  other  device* 
bearing  the  name  of  "  Le  Court  et  Cie."  or  any 
colourable  imitation  of  it.  Now,  is  thai  right  ? 
I  cannot  agree  with  Chitty,  J.  He  apparently  has 
granted  the  injunction  on  this  grcund,  tbat  what 
was  done  by  the  defendant  was -a  repreaBnttiioD 
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Hot  the  wine  which  he  was  selling  was  the  plain- 
tiff's wine.  ITow,  I  cannot  come  to  that  con- 
clnsion.  The  facta  seem  to  be  this :  In  1885, 
before  the  defendant  nsed  this  name  (and  I  think 
the  evidence  is,  that  the  defendant  only  began  to 
nse  the  name  on  the  champagre  which  he  was 
dealing  in  in  Feb.  1886),  the  plaintiff  had  com- 
municated with  wine  merchants  in  Franco, 
Messra.  Moigneaus  P&re  et  File,  and  they  had  in 
July  of  that  year  obtained  a  right  by  registration 
to  a  particular  label,  which  is  "  Le  Court  et  Cie, 
Bams,  Trea  Sec."  Shortly  afterwards  they  agreed 
with  the  pluntiff  to  expi:^  to  him  exclusively 
wine  with  that  label ;  that  is  to  say,  to  gi\-e  to 
him,  as  regards  wine  brought  from  them,  the 
benefit  of  that  label.  Kow,  that  is  a  label  which 
■could  hare  been  registered  in  England,  as  it  is 
not  the  mere  name  of  "  Le  Court  et  Cie,"  which 
probably  could  not  have  been  registeretl.  That 
Deing  so,  sect.  77  of  the  Patents,  Designs,  and 
Traae  Harks  Act  1883  provides  that,  "  A  person 
Ghall  not  be  entitled  to  institute  any  proceedings 
to  prevent  or  recover  damages  for  the  infringe- 
ment of  a  trade  mark,  unless*  in  the  case  of  a 
trade  mark  capable  of  being  registered  under  this 
Act  it  has  been  registered  in  pursuance  of  this 
Act."  If  it  was  shown  that  the  defendant  repre- 
sented that  the  wine  which  he  was  selling  was 
the  plaintiffs  wine,  the  case  would  have  stood 
di£E»%QtIy;  but,  in  mr  opinion,  that  is  not  so. 
Both  the  plaintiff  ana  the  defendant  represent 
that  they  are  importing  wine  from  manufacturers 
in  France,  and  both  of  them  say  that  these  manu- 
facturers are  "  Le  Court  et  Cie."  Now,  it  is  very 
true  that  there  is  evidence  that  previous  to  Feb, 
1886  there  had  been  the  sale  of  some  fifty  or  sixty 
dozen  of  this  wine  by  the  plaintiff ;  but  one  knows 
that  wine  merchants  sell  wine  which  is  made  by 
certain  firms  in  France  with  the  label  of  those 
firms  upon  it  without  in  any  way  representing 
or  being  considered  as  the  sole  persons  who 
import  that  wine  or  the  wine  with  that  label, 
such  as,  for  instance,  Ferrier  Jouet,  the  wine 
solely  of  Perrier  Jouet.  Therefore,  the  fact 
tbat  the  wine  had  been  sold  b^  the  plaintiff 
to  vuious  cnstomers,  although  it  would  show 
that  on  the  market  there  was  a  wine  with 
this  name,  would  not  in  any  way  show  that, 
having  regard  to'  that  fact,  the  use  of  that  label 
by  another  person  represented  not  that  it  was  the 
manufacture  of  the  same  person  in  France,  but 
that  it  was  the  same  manufacture  as  the  plain- 
tiff's— that  is  to  say,  the  plaintiff's  wine.  There- 
fore, really,  what  the  plaintiff  intended  to  do  here, 
though  the  injunction  goes  very  much  further, 
was  to  prevent  the  defendant  from  selling  wine  not 
manufactured  or  coming  from  Messrs.  Moigneanx 
Vhn  et  Fils  with  their  label,  to  which  he  has  the 
erclngive  right.  If  he  had  intended  to  rely  on 
that  label  in  Enghmd,  he  ought  to  have  registered 
it,  or  have  got  Messrs.  Moigneanx  P^re  et  Fila  to 
have  mistered  it  in  England,  and,  unless  he 
does  so,  his  bringing  any  actions  to  prevent  that 
label  being  affixed  to  wine  not  coming  from  I 
Hears.  Mngneaux  F&re  et  Fils  is  an  attempt 
toi^  from  them  the  sole  and  nclasive  right 
to  the  use  of  that  label  in  England.  Now, 
that  is  prohibited  by  sect.  77  of  the  Patents, 
Designs,  and  Trade  Marks  Act  1883.  Under 
these  circumstances,  not  considering  on  the 
eridence  that  the  use  of  this  label  is  in  fact 
any  representation  that  this  is  the  wine  of  the  ' 
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plaintiff,  in  my  (pinion  the  injunction  oaght  to 
be  dissolved. 

LiNDLEY,  L.J. — I  have  come  to  the  same  con- 
clusion. The  simplest  way  of  looking  at  the  case 
is  to  suppose  for  a  moment  that  Messrs.  Moig- 
neanx Pere  et  Fils  were  plaintiffs  here.  If  they 
were  the  plaintiffs,  and  the  whole  of  the  evidence 
before  us  was  that  they  were  the  registered  owners 
in  France  of  the  label  which  they  had  registered 
there,  and  that  they  began  in  July  1885  to  import 
and  had  imported  into  this  country  small  quanti- 
ties of  champf^e,  about  fifty  cases,  and  that  they 
had  not  registered  their  label  here,  and  had  not 
done  more  than  I  have  mentioned,  could  they 
have  said  that  they  had  acquired  in  this  country 
such  an  exclusive  right  either  to  their  label  or  to 
the  name  of  *'  Le  Court  et  Cie  "  as  would  entitle 
them  to  restrain  anybody  else  from  using  the 
label  or  that  name.  I  must  say  I  think,  whether 
they  put  their  case  on  the  label  or  the  name,  that 
they  would  fail.  On  the  label  they  would  fail  for 
want  of  registration.  There  is  no  registration  at 
all,  nor  do  they  say  apart  from  the  name  that  the 
defendant  is  copying  their  label.  Therefore  the 
case  would  not  be  sustained  on  that  ground.  On 
the  name  they  would  be  driven  to  put  it  on  the 
old  common  law  theory  that  they  were  entitled  to 
prevent  the  defendant  from  passing  off  his  goods 
as  theirs.  It  would  then  he  necessary  for  them 
to  show  they  had  nsed  the  name  of  "  Le  Conrt  et 
Cie  "  in  this  country  to  such  an  extent  or  so  long 
as  to  associate  that  name  with  their  wine.  Upon 
the  evidence,  if  there  was  no  more  than  I  have 
suggested,  I  think  they  would  fail  in  that  respect 
altogether.  The  plaintiff  does  not  sue  in  the 
name  of  M^srs.  Moigneanx  P^re  et  Fils ;  he  sues 
in  his  own  name.  He  happens  to  have,  as  I 
think  is  proved,  the  sole  right  from  Messrs. 
Moigneanx  Fere  et  Fils  of  importing  from  that 
country  the  wine  which  they  sell  in  France  under 
the  name  of  "  Le  Conrt  et  Cie."  The  plaintiff 
has  not  registered  any  trade  mark,  and  he  fails  on 
the  evidence  in  associating  the  champagne  sold 
under  the  name  of  "  Le  Conrt  et  Cie"  with  that  sold 
by  him.  He  has  not  got  such  an  exclusive  ri^hfc 
to  the  use  of  that  name  by  user  or  by  reputation 
as  is  necnssaiy  to  enable  him  to  maintain  an. 
action,  either  for  damages  or  injunction,  gainst 
anybody  else  in  this  country  who  uses  that  name. 
I  have  nothing  to  say  in  favour  of  the  defendant, 
whose  name  is  Prince,  and  who  trades  under 
the  name  ot  "  Short,"  and  who  sells  champagne 
under  the  name  of  "  Le  Court  et  Cie,"  which  we 
are  told  is  a  translation  of  his  name.  It  is  the 
defect  in  the  plaintiff's  title  which  is  fatal  to  his 
case. 

Lopes',  L.J. — In  the  case  of  the  Singer  Manu- 
facturing Company^  v.  Loog,  Lord  Blackburn  laid 
down  the  law  m  this  way.  He  said :  "  A  name  may 
be  so  appropriated  by  user  as  to  come  to  mean  the 
goods  of  the  plaintiff.  Chough  it  is  not  and  never 
was  impressed  on  the  goods,  or  on  the  packages 
in  which  they  are  contained,  so  as  to  be  a  trade 
mark  properly  so  called,  or  within  the  recent 
statutes.  Where  it  is  established  that  such  a 
trade  name  bears  that  meaning,  I  think  the  use 
of  that  name,  w  one  so  nearly  resembling  it  as  to 
be  likely  to  deceive  as  applicable  to  goods  not  the 
plaintiffs',  may  bo  the  mean»  of  passing  off  those 
goods  as  and  for  the  plaintiffs'  just  as  much  as 
the  use  of  a  trade  mark.  Applying  that  principle 
I  to  the  present  case  and  re^arain^t||^^^^co|^^ 
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can  find  in  tlio  evidence  no  such  appropriation  of 
the  name  of  "  Le  Court  et  Cie  "  by  user  as  to  cause 
those  words  to  mean  the  goods  of  the  plaintiff.  If 
that  is  not  established  the  defendant  cannot  be 
said  to  be  passing  o£E  his  goods  as  andj or  those  of 
the  plaintiff.  I  think,  therefore,  that  this  appeal 
oaght  to  be  alloTred. 

Solicitor  for  the  plaintiff,  Fred.  Somer. 

Solicitors  for  the  defendant,  Ford,  lAoyd, 
Bartleti,  and  Co. 


March  23  and  HO. 
(Before  Lord  Eshbb,  M.R.,  Botes  and 
Fry,  L.JJ.) 
Hahuj.  V,  Lille  r.  (a) 
Pratiiee  —  Stay  (jf  eseeeutuyu  pending  appeal  in 
House  of  Lords— Seeurify  for  eo$t$  of  foreign 
'.eapondent. 

An  application  to  »tay  ermttion  pending  an  appeal 
frma  the  Oourt     Appeal  to  fJie  Sotiae  of  hards 
can  only  he  made  in  ike  Conrt  of  Appeal. 
The  amount  paid  into  court  hy  a  foreufn  plaintiff 
as  security  for  costs  iclll  not,  after  he  has  sitC' 
ceeded  in  kta  action,  he  ordered  to  remain  in  court 
pending  an  appeal  hj  the  defendaat. 
Is  an  action  of  trover  to  recover  from  the  defen- 
dant certain  share  certificates,  the  plaintiff,  beinf? 
a  foreigner  residing  abroad,  was  ordered  to  give 
security  for  coats  to  the  amount  of  2001. 

At  the  trial  by  Lord  Coleridge,  C.J.,  without  a 
jnrr,  judgment  was  given  far  the  plaintiff. 

The  defendant  appealed  to  the  Court  of 
Appeal,  who  affirmed  the  judgment  of  Lord 
Coleridge,  C.J. 

The  defendant  gave  notice  of  appeal  to  the 
House  of  Lords,  and  subsequently  obtained  two 
orders  from  a  master  in  chambers  :  (1)  that  the 
amount  paid  in  the  plaintiff  as  secnrity  for 
costs  should  remain  in  conrt  until  the  hearii^  of 
the  appeal  by  the  House  of  Lords ;  and  (2)  uiat 
execution  should  be  stayed  on  the  defendant 
paying  into  court  3501.  on  account  of  the  costs  of 
the  appeal  to  the  House  of  Lords. 

A  ]ndge  in  chambers  having  affirmed  both  the 
master's  orders,  the  plaintiff  appealed  to  a 
divisional  court,  who  reversed  the  decision  of  the 
judge  in  chambers,  holding  that  neither  the 
master  nor  the  judge  had  jurisdiction  to  moke 
the  orders. 

The  defendant  thereupon  applied  to  the  Court 
of  Appeal  for  an  order  that  the  sum  paid  in  by 
the  plaintiff  as  security  for  cDst's  in  the  action 
should  remain  in  court  until  after  the  hearing  of 
the  appeal  in  the  Honse  of  Lords. 

Henn  Collins,  Q.C.  and  Hindmarth,  for  the 
defendant,  in  anpport  of  the  application. 

Murphy,  Q.C,  LumJey  Smith,  Q.C,  and  P.  Oye 
for  the  plaintiff.  Cur.adv.vuU. 

March  30.— Lord  EsHZB,  M.R.— On  the  first 
point,  we  havA  come  to  the  conclosion,  as  a  matter 
ot  practice,  that  an  application  to  stay  execution 
pending  an  a]»)eal  to  the  House  of  Lords  from 
the  Conrt  of  Appeal  cannot  be  made  either  in 
chambers  or  in  the  Divisional  Court,  but  only 
in  this  court,  the  appeal  being  from  a  judgment 
of  this  court.  On  the  second  point,  I  do  not 
think  that  it  is  in  accordance  with  the  true  prin- 
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ciple  npon  which  security  for  costs  is  granted 
that  we  fthould  allow  this  application.  AVhena 
plaintiff  who  is  abroad  brin^  an  action  against 
a  defendant  in  this  country,  the  plaintiff  is  re- 
quired to  give  security  for  costs.  But  when  a 
plaintiff  who  resides  here  sues  a  defendant  who 
resides  abroad,  the  defendant  cannot  be  required 
to  give  Becarity  for  costs ;  such  a  thing  was  never 
heard  of.  In  this  case  the  plaintiff  resides  abroad, 
and  consequentlv  had  to  give  security  for  costs 
when  he  brou^&t  his  action.  The  plaintiff  was 
successful  in  his  action,  and  upon  an  appeal  to 
this  court.  Then  the  defendant  proposes  to  take 
the  plaintiff  to  the  Honse  of  Lords,  and  asks  that 
the  secnrity  for  costs  which  the  plaintiff  has 
given  shall  remain  in  conrt.  That  is  in  effect  to 
ask  that  he  shall  give  security  for  costs.  As  I 
have  said,  it  is  contrary  to  principle  altt^ther 
that  a  defendant  who  is  resident  abroad  should 
be  re<)uired  to  give  secnrity  for  costs.  The 
plaintiff  is  now  in  the  position  ot  a  defendant, 
as  he  is  taken  to  the  House  of  Lords  by  the  defen- 
dant, and  has  no  choice  in  the  matter,  while  the 
defendant  need  not  go  there  unless  he  likes.  The 
application  must  therefore  be  refused. 

Application  refused. 

Solicitors  for  the  defendant,  Simpson  and  Co. 

Solicitors  for  plaintiff,  G.  8.  and  M.  Brandoa. 


Jan.  11  and  March  30. 
{Bnfore  Lord  Esebb,  K.B.  and  BowEir,  LJ.) 
Ikwxll  t'.  Edeh.  (a) 

AP7E1L  FBOlt  THE  QUEEX's  EEVCH  DIVISION. 

Fmctioe — ■Discovery  in  aid  of  execuiion — Exami- 
nation of  defendajtt  as  to  deb*s  owing  to  him — 
— Power  to  examine  defendant's  manager — 
R.  8.  C.  1883,  Order  XLIL,  r.  32. 

There  is  no  power  to  order  the  attendance  of  the 
manager  of  a  judgment  debtor's  business  for 
examination  as  to  debts  otcing  to  the  judgment 
debtor,  unless  such  judgment  debtor  is  a  corpora- 
tion. 

In  this  case,  a  money  judgment  had  been  obtainnl 
against  the  defendant ;  and  the  plaintiff  obtained 
an  order  for  his  examination  as  to  debts  owing  to 
him,  under  Order  XLH.,  r.  32.  Sot  being  able 
to  find  the  judgment  debtor,  the  plaintiff  apolied 
for  a  similarorder  against  the  muiager  of  his  busi- 
ness. The  master  made  the  order,  Imt  it  was  set 
aside  by  Field,  J.  ^pon  appeal,  the  Divisional 
Conrt  (Denman  ar>d  Hawkins.  JJ.)  were  divided 
in  opiaiun.  The  plaintiff  then  appealed  to  the 
Court  of  Appeal. 

Codt,  Q.C.  and  W.  S.  Goddard  for  the  idaintiff. 

Cur.  adr.  ml'. 

March  30. — Lord  Esher,  M.S. — This  case  was 
heard  before  my  brother  Bowen  and  myself,  and 
we  are  agreed  in  the  view  which  we  take  of  Order 
XLII.,  r.  32.  The  question  arose  after  a  judgment 
debtor  had  failed  tti  appear  to  an  order  for  his 
examination,  and  is.  whether  anothn*  person  who 
was  called  npon  to  attend  for  examination  is 
within  the  rule.  The  judgment  debtor  is  an  indi- 
vidual, not  a  corporation.  It  was  proposed  to 
examine  a  ]>erson  who  had  been  his  manager  as 
to  the  debtor's  mains.   The  words  of  the  rate  are, 

I       (a)  Beported  by  A.  H.  BimnnMi,  Uki.,  BftrriaUMtI«w. 
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■"  When  a  Jadsment  or  order  is  for  the  recovery 
or  payment  of  money,  the  party  entitled  to 
■enforce  it  may  apply  to  the  court  or  a  jud^e  for 
an  order  that  the  debtor  liable  under  such  judg- 
ment or  order,  or  in  the  case  of  a  corporation  that 
any  officer  thereof,  be  orally  examined  as  to 
whether  any  and  what  debts  are  owing  to  the 
debtor,  and  whether  the  debtor  has  any  and  what 
other  property  or  means  of  satisfying  t^e  judg- 
ment or  order,  before  a  ^udge  or  an  officer  of  the 
court  as  the  court  or  ]udge  shall  appoint."  If 
the  rule  had  stopped  there,  there  could  bo  no 
doubt  that,  if  the  debtor  was  an  individual,  only 
the  debtor  could  be  examined,  and  in  the  case  of 
a  corporation,  only  one  of  its  oflBcerH.  But  the 
rule  goes  on,  "and the  court  or  judge  may  make 
an  order  for  the  attendance  and  examination  of 
such  debtor,  or  of  any  other  person,  and  for  the 
prodnotion  of  any  books  or  documents."  The 
question  is,  whether  such  a  person  as  the  debtor's 
manager  can  be  brought  ut^er  those  words,  **  or 
of  any  other  person.*'  We  have  come  to  the  con- 
clusion that  those  words  do  not  include  such  a 
person,  and  that  the  rule  only  applies  to  the  indi- 
vidual debtor,  and,  in  the  case  of  a  corporation, 
any  of  its  officers.  Therefore,  this  appeal  must 
be  dismissed.  Appeal  dUmi»ed. 

Solicitor  for  phuntiff,  E.  Uaii  Smith.. 


HIGH  COURT  OF  JUSTICE. 

CHA^CEBY  DIVISION. 
Friday,  Dec  ^7,1B86. 
(Before  Kat,  J.) 
The  SASiTAa  Compavt  Lixited  r.  Coxdt.  (a) 

Trade  mark — Fancy  word — Infringement — Name 
ealeuXated  to  deeeire — Patents,  Dettgru,  and 
Trade  MarJc$  Act  1883  (46  ^  47  Viet,  e.  57). 
M.  64,  Mub-ied.  1  (e). 

The  plaintiffs  registered  the  loord  "  Saniiat"  at  a 
trade  mark,  under  the  Fatenis,  Designs,  •  and 
IVode  Marks  Act  1860,  for  goods  mani^aetitred 
and  sold  by  them. 

The  defendant  advertised  andeold  under  the  name 
itf"  Condi- Sanitas"  articles  of  a  similar  nature 
to  those  manufactured  by  the  plaintiffs. 

BiM,  thai  the  word  adopted  by  tlie  defendant  so 
resembled  the  plaintiffs  ti-ade  mark  as  lobe  ealcw- 
lated  to  deceive  and  mislead  ;  and  tlial  therefore 
an  interlocutory  injunction  must  be  granted  to 
restrain  the  defendant  from  using  the  word 
"  Sanitas  "  in  conjuration  with  "  Condi,"  or  in 
any  other  way  which  wovUdinfringe  the^aintiffs' 
■trade  mark. 

Ix  1876  the  inventors  and  manufacturers  of 
certain  antiseptics  and  disinfectants  established 
a  partnership  under  the  name  of  *'  The  Sanitas 
Company,"  for  working  an  invention  for  *'  Im- 
provements in  the  production  of  bntiseptics  and 
disinfectants."  They  called  their  preparations 
It  the  name  of  "  Sanitas" — thus :  "  Sanitas 
Dinnfecttng  J<'lmd ; "  "  Sanitas  Toilet  Soap." 

In  Uay  1877  the  partnership  regriatered  under 
the  Trade  TiSmela  Begistration  Act  1875,  a  device 
oonsistiiig  of  a  fir  tree  within  a  garter,  on  which 
were  inscribed   Uie  words  "Sanitas  sanitatis 
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omnia  sanitas"  as  their  trade  mark  for  "  chemical 
aubstanoes  used  for  sanitary  purposes,  such  as 
deodorisers,  disinfectants,  and  antiseptics."  The 
use  of  the  word  "  Sanitas  "  altuae  was,  however, 
still  continued. 

In  1878  a  company  was  incorporated  under  the 
name  of  "The  Sanitas  Companv  Limited,"  for 
the  purpose  of  taking  over  and  assuming  the 
business  patents  and  trade  marks  of  the  part- 
nership. 

The  company  continuously  and  exclusively  gave 
the  name  "  Sanitas  "  to  toUet  requisites,  and  all 
other  articles  of  its  manufacture,  which  were  verr 
numerous  and  varied.  The  result  was  that  all 
sanitary  preparations,  of  the  titles  of  which  the 
word  "  Sanitas  "  formed  part,  were  believed  and 
understood  by  the  trade  and  the  public  to  be  the 
manufacture  of  the  company. 

In  1883  a  new  trade  mark,  consisting  of  a  device 
of  a  Eaoilyptus  tree  surmounting  the  word 
"  Sanitas "  was  registti^  under  the  Trade 
Marks  Begistration  Act  1875  as  the  company's 
traule  mark  for  "deodorants,  disinfectants,  and 
antiseptics." 

Immediately  after  the  Patents,  Designs,  and 
Trade  Marks  Act  1883  came  into  operation — viz., 
on  r.he  Ist  Jan.  1884~the  company  registered  the 
word  '*  Sanitas "  alone  as  its  trade  mark  for 
"  deodorants,  disinfectants,  and  antieeptics." 

In  Oct.  1885  it  came  to  the  knowledge  of  the 
company  that  George  Condy  was  attempting, 
under  tne  name  of  "  G.  Condy's  Sanitants  Com- 
pany," to  create  a  trade  in  a  disinfectant  fluid, 
which  he  sold  in  bottles,  bearing  labels  describing 
the  fluid  as  "  George  Condy's  Liquid  Sanitant, 
and  having  as  a  motto  "  Omnia  Condi  Sanitant." 

To  this  the  company  objected,  on  the  ground 
that  the  name  so  nearly  resembled  "  Sanitas  "  as 
to  be  calculated  to  mislead  and  deceive.  They  also 
objected  to  a  device  which  George  Condy  adopted, 
of  a  sun  within  a  circle  on  which  were  the  words 
"  Omnia  Condi  Sanitant."  The  company  did  not, 
however,  take  any  legal  proceedings  to  restrain 
the  adoption  of  such  name  and  device. 

Some  time  afterwards  the  company  ascertained 
that  Greo^ge  Condy  was  advertising  a  disinfectant 
under  the  name  of  "  Condt-Sanitas  crystals." 

The  company  accordingly  commenced  this 
action  against  George  Condy,  and  now  moved  for 
an  interlocutory  injunction  to  restrain  him  from 
infringing  the  company's  trade  mark  "  Sanitas," 
or  any  other  of  their  registered  trade  marks,  or 
from  selling  or  advertising  disinfectant  or  anti- 
septic preparations  under  the  name  of  "  Sanitas  " 
or  "  Sanitant,"  either  alone  or  in  combination 
with  any  other  words,  or  from  trading  or  carrying 
on  business  under  any  name  so  resembling  the 
company's  name  as  to  be  calculated  to  deceive 
and  mislead. 

Aston,  Q.C.  and  L.  B.  Sebastian,  for  the  plain- 
tiff conrpany,  in  support  of  the  motion,  referred 
to  the  intents,  Designa,  and  Trade  Marks  Act 
1883,  s.  64, 1  (c). 

Marten,  Q.C.  and  T.  if.  Goodeve,  for  the  de- 
fendant George  Condy,  contended  that  "  Condi- 
Sanitas  "  was  not  the  same,  and  had  not  the  same 
meaning  or  translation,  and  was  not  in  any  w^  an 
infringement  of  "  Sanitas."  The  decision  of  Hall, 
V.C.  in  Cope  v.  Evans  (30  L.  T.  Eep.  N.  S.  292; 
L.  Eep.  18  Eq.  138)  was  relied  upoju^and  also  the 
unreported  case  of  C^tzS'^^me' 
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Xm/i,  Meyer,  and  Co.  (Chitty  J.,  June  16,  1882), 
where  the  German  words  "  Diamant  pnlver  "  were 
held  not  likely  to  be  mistaken  for  the  English 
words  "  Diamond  powder."  The  decision  was  also 
referred  to  of  the  Scotch  Conrt  of  Session  that 
the  proprietor  of  the  Station  Hotel  was  not 
entitled  to  interfere  with  the  use  of  the  name 
"The  Boyal  Station  Hotel "  tor  anotiier  hotel  in 
the  same  oeighbonrhood.  there  being  a  BufBoient 
distinction  hy  the  insertion  of  the  word  "  BoyaL" 

A$ton  replied. 

Kat,  J. — In  this  case  the  plaintiffs  have  adopted 
the  word  "  Sanitas,"  and  have  registered  it  as  a 
trade  mark  under  sect.  64,  sub-sect.  1  (c),  of  the 
Patents,  Designs,  and  Trade  Marks  Act  1883  as 
a  fancy  word  not  in  common  nse.  The  defendant 
George  Condy  some  little  time  ago  approached 
as  nearly  as  he  dared  to  the  plaintms'  trade  mark 
1^  using  the  word  "  Sanitant."  Whereopon  the 
IwuntisB  remonstrated,  with  him,  pointing  out 
that  he  was  intrenching  npon  their  title,  bat 
without  effect.  They  did  not  at  that  time  proceed 
against  him  to  restrain  him  by  injunction.  The 
defendant,  relying  on  his  impnnity,  and,  becoming 
emboldened,  began  to  use  the  word  "  Sanitas, 
and,  in  order  to  veil  it,  be  adds  the  word  "  Condi," 
which  does  not  represent  his  name  correctly, 
it  being  "  Condy."  Availing  himself  of  the 
reputation  gained  by  the  plaintiffs,  he  advertised 
his  disinfectants  under  the  name  of  "  Condi- 
Sanitas."  The  purpose  is  so  apparent  that  it 
cannot  be  mistaken.  The  defendant  most  have 
supposed  that  justice  was  as  blind  as  she  is 
represented  to  be  in  the  fable.  The  plaintiffs 
are  entitled  to  have  an  interlocutory  injunction 
restrataing  the  defendant  from  using  the  word 

Sanitaa  either  in  conjanction  with  the  word 
**Condi,"  or  in  any  other  wi^ which  will  infringe 
the  plaintiffs*  trade  mark.  The  other  part  oi  the 
motion  must  stand  till  the  trial  of  the  action. 
The  costs  will  be  coats  in  the  action. 

Solicitors  for  the  plaintiff  company,  WtUon, 
SrtBtowt,  and  Carptnael. 

Solicitor  for  the  defendant,  Weigall. 


April  4  and  5. 
(Before  Kay,  J.) 

JB«  TuE  McuKT  MoEGAX  (West)  Golp  Hiks 
Limited;  Ex  parte  "Wx^.  (a) 

Company  —  Froapectut  —  Miarepraet^atioM  — 
Application  for  reeciaaion  of  contract  to  take 
aharea — Antei'ior  sale  hy  ehareholder  of  some  €ff 
ilie  akarea  taJien — Severable  contmet — OontpaniM 
Act  1862  (25  ^  26  Vict.  c.  89),  35. 

Where  a  ehareholder  in  a  company  has  sold  tome 
of  the  shares  originally  taken  by  him,h«  is  not 
tliei'ebv  deprived  of  his  right  to  iMve  the  contract 
(ivhicti  ia  a  aererable  one)  rescinded  aa  to  the 
remainder  on  the  (/round  of  fraudulent  misrepre- 
sentationa  in  the  company's proapecttia,  provided 
that  the  shares  sold  were  parted  icith  before  the 
fraud  was  discovered  hy  the  shareholder. 

Matnrin  v.  Tredinnick  (10  L.  T.  Bep.  N.  8.ZS1; 
12  W.  R.  740)  followed. 

This  was  an  application,  under  sect.  35  of  the 

Companies  Act  lb62,  to  have  the  name  of  Stephen 

Henry  "West  removed  from  the  register  of  share- 
(a>  B«poitad  bj  £.  A.  SCBATCBLBT,  Eai-,  BuTiatw-MOAW. 


holdei-s  of  the  Monnt  Morgan  (West)  GoldJOne- 
Limited,  which  was  a  company  registered  under 
the  Companies  Acts  1862  to  1883,  on  the  ground 
of  alleg^  misrepresentations  contained  in  ia 
prospectus. 

The  company  was  formed  in  Oct.  1886,  with 
a  nominal  capital  of  200^0002.  in  200,0(X)  shares  ot 
IZ.  each. 

The  proqiectns  stated  that  the  company  wai 
"  formed  to  purchase  and  work  fourteen  octet 

of  gold-bearing  rock  deposit,  being  a  portron- 
of  the  now  famous  Meant  Morgan,  Qneensland." 

The  plan  which  accompanied  the  prospectiu 
showed  that  the  principal  port  of  Mount 
Morgan,  including  the  summit,  was  owned  by  the 
"  Mount  Mor^n  Partnership,"  and  that  portions 
of  the  ground  at  the  base  were  ^so  known  as 
"  Morgan  and.Co,*8  Claims,"  and  '*  Bise  and  Shine 
Co." 

Mount  Morgan  was  described  in  the  prospectui 
as  a  geyser  or  hot-spring  deposit  of  gold-bearmg 
rock,  which  was  not  a  lode  or  vein,  but  which 
was  taken  out  oi  wide  open  quarries  or  facea, 
and  yielding  from  3|  to  10  ounces  of  gold  per 
ton,  "  and,  as  ofBcial  publications  say,  *  may  be 
truly  called  a  mountain  of  gold.* " 

The  prospectus  then  went  on  to  state  tbat1ai;BB 
samples  of  this  gold-bearing  rock  were  exhibited 
at  the  Queensland  Court  in  the  Colonial  Exhibi- 
tion, and  that  the  leaflet  as  to  Mount  Morgan 
issued  with  the  prospectus  was  i^cially  cir- 
culated in  that  court. 

The  prospectus  also  stated  that  Mr.  Bobert  L. 
Jack,  the  geological  surveyor  to  the  Queensland 
Government,  had  fully  reported  on  Monnt  Morgan 
in  a  report  published  ov  the  Government  and 
ordered  to  be  printed  by  the  Legislative  Assembly 
of  that  colony,  and  that  a  geological  plan  of 
Mount  Morgan  had  been  made  by  Mr.  Jack, 
which  showed  the  gold-bearing  deposit,  and 
showed  the  position  of  the  company's  propoty  as 
being  on  the  gold  deposit.  Indorsed  on  the  pro* 
spectus  were  these  words : 

The  atetementa  in  this  prospeotiu  are  mainlr  foTUcM 
on  published  reports  and  puuiB  made  by  QneenaUni 
Oovenuneot  officials. 

On  the  16th  March  1887  notice  of  motion  wis 
given,  that  the  register  of  shareholders  of  the 
company  might  bo  rectified  by  erasing  the  name 
of  Stephen  Henry  West  as  the  holder  of  300 
shares  in  the  company;  and  that  the  company 
might  be  ordered  to  repay  to  the  applicant  the 
sum  of  150Z.  paid  by  him  to  the  company  upon 
such  shares,  together  with  interest  thereon  at  the 
rate  of  5  per  cent,  per  annum  from  the  dates  of 
payment,  and  the  coats  of  the  application. 

The  application  was  founded  upon  the  report  of 
Mr.  Jack,  referred  to  in  the  prospectus,  from- 
which  it  appeared  thai  the  only  part  of  Mount 
Morgan  which  contained  gold  was  the  apex,  which 
consisted  of  aariferous  deposit  thrown  up  by  the 
action  of  the  geysers  and  filling  the  crater  or  cap 
of  the  mountain,  whereas  in  the  property  taken 
by  the  compaDy  no  gold  was  in  fact  to  be  found. 

In  his  affidavit  in  support  of  the  motion  the 
applicant  stated  that,  having  on  the  26th  Oct 
1886  received  a  proepectas  of  the  company,  to> 
gether  with  a  plan  inclosed  in  such  prospectus, 
upon  the  faith  of  the  prospectus  be  applied  for 
1000  shares  of  11.  each  m  the  company,  and  paid  a 
deposit  of  lOOZ. ;  that  prior  to  his  application  for 
shares  he  read  the  prospectus  caxeiulhk  and  in 
Digitized  by  VjOOQlC 
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jdffition  to  the  other  conclnaions  drawn  hj  him 
from  the  statements  in  the  prospectus,  he  boRered, 
-.and  was  led  to  sach  belief  by  the  statements  in 
the  prospectns,  that  the  samples  of  gold-bearing 
rock  stated  in  the  prospectus  to  be  exhibited  in 
the  Qaoenaland  Conrt  of  the  Colonial  Exhibition 
were  sataples  obtained  from  the  land  intended  to 
'be  porcbased  by  the  company;  that  the  apeci- 
.fflens  of  the  gold-bearing  deposit  stated  in  the 
'prospectns  to  hare  been  selected  by  Mr.  Jack  and 
assayed  by  Mr.  Karl  Staiger  were  obtained  from 
the  property  proposed  to  be  purchased  from  the 
company,  and  the  samples  of  the  gold-bearing 
rock  referred  to  in  the  prospectus  to  have  been 
assayed  by  Dr.  Liefaens,  assayer  and  analyst  to 
ibe  Sydney  Hint,  were  also  obtained  from  the 
ecHnpany*8  property;  that  the  statement  in  the 
Tsmnii  of  ICr.  Longden  set  ont  in  the  prospectus 
'nterrnd  to  the  propertjy  intended  to  be  pnrchased 
the  company;  that  it  meant  that  a  yielding  of 
WE.  6dwt8.  to  the  ton  had  been  obtained  from 
the  property  proposed  to  be  purchased  by  the 
■  company ;  and  that  it  was  the  lowest  yield  that 
had  oeen  obtained  from  such  property.   He  also 
slated  that,  if  it  had  not  been  for  the  report  and 
the  statements    in  the  prospectus   which  he 
believed  to  be  true,  he  should  not  hare  taken 
-shares  in  the  company;  that  he  did  not  inspect 
any  of  the  reports  or  other  docnments  referred 
to  in  the  prospectns,  and  which  were  therein 
stated  to  be  open  to  inspection  ct  the  company's 
office,  inasmuch  as  he  placed  implicit  confidence 
ia  the  statements  indorsed  on  the  prospectus 
that  the   statements  therein  t  contained  were 
mainly  founded  on  pnbli^ed  reports  and  plana 
hy  Queensland  Government  ofBcials  ;  and  that 
he  therefore  believed  that  the  statements  con- 
tained in  the  prospectus  would  be  borne  out  hy 
the  reports. 

The  applicant  also  stated  that,  shortly  after  his 
application,  he  received  an  allotment  from  the 
eompany for 400 shares  at  par;  that  in  Nov.  1886  he 
disposed  of  100  of  such  shares ;  that  on  the  11th 
Jan.  1887  he  paid  a  call  upon  the  remaining  300 
shares  held  by  him  at  the  rate  of  5s.  per  share 
amounting  to  751 ;  and  that  on  the  7tb  Feb.  1887 
he  received  from  the  company  afurther  call  of  751., 
being  at  the  rate  of  Bs.  per  share,  which  he  had 
notpaid. 

The  applicant  farther  stated  that  on  the  3rd 
Harch  1887  he  received  information  from  which, 
he  inferred  that  certain  of  the  statements  in  the 
pnMpectns  were  nntme,  and  that  the  samples  of 
f(bld  referred  to  therein  and  the  statements 
in  the  report  of  J.  K.  Longden  were  not  taken 
fram  and  did  not  relate  to  the  company's 
pniperty;  that  thereupon  he  consulted  his  soU- 
atOTs,  and  ultimately  served  notice  of  the  present 
motion. 

The  motion  now  came  on  to  be  heard. 

ReiuhaWf  Q.G.  and  Frederic  Thompeon,  in 
-rapport  of  the  motion,  referred  to 

Cmtral  Raihoay  Company  of  TinMsuala  t.  £t«eh, 
16  L.  T.  Bep.  N.  S.  MO;  L.  'Step.  2  E.  A  I. 
App.  99 ; 

Bedgmvt  v.  Hitrd,  4S  L.  T.  Bep.  N.  S.  485;  30 
Cfi.  Div.  1 ; 

Sigington  v.  FUwmanrice,  53  L.  T.  Bep.      S.  369 ; 

29  Cb.  Div.  450; 
Carling  v.  London  and  Leeds  Bank,  56  L.  T.  Bep. 

N.  8. 115;  35W.  B.3U: 
Smith  V.  Ohadvjiek,  50  L.  T.  Bep.  N.  S.  697 ;  9  App. 

Oh.  187, 196. 


Marten,  Q.C.,  Ince,  Q.C.,  and  Oroevenor  TToods, 
for  the  company,  referred  to 

Gilbert  t.  Endsan,  38  L.  T.  Bep.       S.  401;  j> 

Ch.  Div.  259  i 
Peat  V.  Oumey,  L.  Bep.  6  E.  A  I.  App.  377 ; 
Schoiey  V.  Central  RaUway  Company  of  F«n«stwla, 

L.  Bep.  9  £q.  266,  n.  ; 
Ghitty  on  Contracts,  11th  edit.  p.  677 ; 
Rawlint  v.  Wickham,  8  De  G.  i,  J.  304 ; 
Re  Bop  and  Malt  Hxchange,  ir..  Company ;  Brigg't 

tote,  li  L.  T.  Bep.  N.  S.  39  :  L.  Bep.  1  Eq.  4^; 
Benton  v.  KocJrsil,  14  L.  T.  Bep.  N.  S.  721 ;  L.  Bep. 

2£q.3^; 

BaOoKt  T.  famie,  15  L.  T.  Bep.  N.  S.  602 ;  L.  Rep. 
3  Eq.  520. 

[Kat,  J.  referred  to  Mattirhi  v.  Tredinnieh  {9 
L.  T.  Eep.  N.  S.  82;  10  lb.  331 ;  4  N.  E.  15;  13 
W.  B.  740),  and  Lindloy  on  Partnership.  4th 
edit.  pp.  717,  925,  942.] 
No  reply  was  callt^d  for. 

Ki.T,  J. — In  this  case  an  application  is  made 
to  remove  the  applicant's  name  from  the  register 
of  shareholders  on  the  ground  that  he  has  been 
defrauded  by  misrepresentations  contained  in  the 
prospectus.  The  facts,  stating  them  quite  briefly, 
are  tnese ;  The  prospectns  professes  to  be  a  true 
lepresentation  of  Mr.  Jack's  report.  It  is  almost 
as  false  a  representation  of  that  report  as  it  is 
possible  to  be.  Mr.  Jack's  report  is  essentially 
as  follows  :  Mount  Morgan  is  an  extinct  geyser. 
Like  all  other  known  geysers  when  active,  tt  con- 
sisted of  a  pipe  leading  from  the  depths  of  the 
e^h,  and  terminating  in  a  basin  or  cap.  By  the 
action  of  this  ge^r  there  was^  brought  up  a 
deposit  which,  being  deposited  in  this  basin  or 
enp,  was  found  to  be  exceedingly  rich  in  gold. 
There  was  an  overflow  from  the  oasln  or  cnp,  but 
the  overflow  has  little  or  no  gold  in  it,  and* 
although  there  has  been  a  large  amount  of  pro- 
specting— ^the  wordsare  "  vigorous  prospecting" — 
hardly  any  gold  has  been  found  in  the  overflow. 
If  any  gold  has  been  found  theie,  it  is  to  be  attri- 
buted to  the  possible  existence  of  a  smaller  geyser 
at  the  point  where  the  gold  has  been  so  found, 
the  effect  of  the  geyser's  action  being,-  as  I  have 
already  said,  to  deposit  the  gold  in  the  cap,  but 
not  to  carry  it  over  the  edge  of  the  cup  into  the 
overflow.  That,  stating  it  very  briefly,  is  the 
effect  of  Mr.  Jack's  report.  This  prospectus 
relates  to  fourteen  acres  at  the  north-western 
edge  of  the  overflow,  and  not  only  that  but  a  con- 
st<krab]e  portion  of  it  is  outside  the  overflow 
altogether,  as  appears  by  all  the  plans.  I  take 
the  plan  that  was  sent  with  the  prospectns, 
although  it  is  not  explained  in  the  prospectus. 
[His  lordship  referred  to  the  plan,  ana  continued 
as  follows:]  So  that  aw>oddeal  of  these  fourteen 
acres  is  completely  off  even  the  overflow  of  the 
geyser.  It  is  plainly  shown  by  all  the  plans  that 
it  is  quite  far  away  from  the  basin  where  the  rich 
gold  deposit  exists.  Yet  this  prospectus  would 
lead  anyone  who  read  it  to  believe  that  these 
fourteen  acres  were  every  part  of  them  situate 
npon  gold-bearing  deposit,  which  there  was  no 
reason  to  suppose  was  not  as  rich  as  any  part  of 
the  deposit  on  Mount  Morgan.  That  is  a  false- 
hood perfectly  well  known  to  the  people  who 
made  this  traresty  of  Mr.  Jack's  report.  I  pro- 
ceed now  to  read  that  report,  and  to  see  how  the 
statements  stand.  [His  liordship  then  read  and 
commented  on  various  psssages  in  Mr.  Jack's 
report,  and,  after  stating  its  eEFect,  continued  as 
fohowsO  Now  tills  prosi^^^r^^M^ 
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statement  of  that  report.  Before  I  read  it  1 
uhould  Bay  that  I  understand  the  Mount  Morgan 
Company  which  is  working  these  two  faces  in  the 
basin  or  cup  is  the  Mount  Morgan  Company 
referred  to  in  this  prospectus.  The  first  para- 
(rraph  in  the  prospectus,  in  pretty  largo  type,  is 
this:  "The  statements  in  this  prospectus  are 
mainly  founded  on  published  reports  and  plans 
by  Queensland  Goremment  officials."  At  the 
end  of  the  prospectns  there  is  this :  "  The  con- 
tract for  purchase,  the  memorandiim  uid  articles 
of  association,  copies  of  the  report  of  Mr.  Jack,  the 
Govenunent  surveyor,  the  assay  by  Mr.  Slaiger, 
the  report  by  J.  N.  Longden,  and  the  other  docn- 
ments  above  referred  to,  can  be  seen  at  the  com- 
pany's office."  I  listened  for  a  long  time  to  the 
arguments  on  this  point.  It  is  said  that  there 
were  other  reports ;  but  if  there  was  any  other 
report  which  jnstified  this  prospectus  why  is  not 
it  referred  to  P  Why  have  not  counsel  brought 
before  me  such  a  report?  There  is  no  other 
report  referred  to  by  name  at  all,  nor  has  one 
Other  report  been  shown  which  instifies  the  state- 
ments m  the  prospectus.  ^The  only  report 
referred  to  by  name  ot  any  Government  official — 
because  Mr.  Longden  is  not  a  Government  official 
88  I  understand — is  Mr.  Jack's.  The  prospectus 
begins  therefore  by  saying, "  This  prospectus  is  ; 
founded  on  Hr.  Jack's  report."  Let  us  see  how 
far  that  is  justiBed  by  the  prospectus.  It  pro- 
ceeds thus :  "  The  company  is  formed  to  purchase 
and  work  fourteen  acres  of  gold-bearing  rock 
deposit  " — observe  the  words,  "  Gold-bearing  rock 
deposit " — being  a  portion  of  the  now  fomous 
Mount  Morgan,  Queensland,  twenty-two  miles 
from  Rockhampton,  and  twelve  miles  from  a  rail- 
way station.  Mr.  Robert  L.  Jack,  the  geological 
surveyor  to  the  Queensland  Government,  has 
fully  reported  on  Mount  MorRan  in  a  report 
which  has  been  published  by  that  Government, 
and  ordered  to  oe  printed  by  the  Legislative 
Assembly  of  that  colony.  Mount  Morgan,  the 
summit  of  which  is  about  500  feet  above  the  level 
of  the  river  Dee  in  the  valley  below,  is  a  geyser 
or  hot-spring  deposit  of  gold-bearii^  rock, 
whioh  it  should  be  observed  is  not  a  lode 
or  vein,  but  is  taken  out  of  wide  open  qnarri^ 
or  faces,  and  yields  from  3^  to  lOoz.  of  gold 
per  ton,  and,  as  official  publications  say, 
miiy  be  traly  called  a  mountain  of  gold." 
All  that  is  in  Mr.  Jack's  report,  but  it  applies  to 
nothing  but  the  basin  at  the  top  of  this  mountain, 
and  a  very  small  area  indeed  far  from  the  four- 
teen acres  purchased  by  this  company.  "  Large 
samples  of  this  gold-bearing  rock  are  exhibited 
at  the  Queensland  Court  in  the  Colonial  Exhibi- 
tion, and  the  leaflet  as  to  Mount  Morgan  issued 
with  this  prospectus  is  officially  circulated  in  that 
court."  It  is  said  that  the  whole  of  these  four- 
teen acres  is  gold-bearing  rock  deposit.  "A 
geological  plan  of  Mount  Morgan  has  been  made 
hy  Mr.  Jack,  the  geological  survejor  to  the 
Queensland  Government,  which  shows  the  gold- 
bearing  deposit,  and  shows  the  position  of  this 
company's  property  as  being  on  the  gold  deposit." 
Would  any  man  who  read  that  doubt  for  one 
moment  that  it  meant  to  convey  to  the  mind  of 
the  reader  that  upon  the  gold-bearing  deposit 
which  produced  from  B\oz.  to  lOoz.  of  gold  per 
ton  these  fourteen  acres  wore  situate  ?  I  have 
no  doubt  whatever  that  that  is  the  meaning  it 
conveyed  to  any  unprejudiced  r«ider,  and  I  have 


no  doubt  whatever  that  that  was  the  meaning  it 
was  intended  to  convey.   It  is  as  great  a  false- 
bood  as  ever  was  put  into  any  of  these  unvera- 
cious  productions.   The  prospectus  goes  on  thus: 
[His  Lordship  then  read  further  portions  of  the 
prospectus,  which  stated,  in  eSect,  that  the  pro- 
perty of  the  company  was  of  identically  t^e  same 
character  as  that  of  the  Mount  Moivan  Partner- 
ship, who  were  working  the  gold  in  tne  basin,  and 
which  in  his  Lordship's  opinion  meant  to  convey 
that  the  company's  property  was  of  identic^ly 
the  same  character  as  the  deposits  in  that  basin. 
His  Lordship  then  continued  as  follows :]  I  repeat,, 
a  more  false  statement  of  Mr.  Jack's  report,  on. 
which  this  prospectus  professess  to  be  foonded, 
could  hardly  have  been  made  by  anyone  who  set 
himself  by  design  to  represent  that  report.  This 
has  been  done  of  course  to  catch  unwary  share- 
holders.   Kverybody  knows  that  people  who  bi^ 
shares  trust  generally  to  the  prospectns  which  i»- 
sent  to  them,  and  have  not  very  often  the  oppor* 
tunity,  even  if  they  have  the  desire,  to  go  and. 
investigate  the  report  which  they  are  told  they 
may  see.    If  any  man  had  read,  as  I  hare  now 
read,  thatreportof  Mr.  Jack's  with  this  prospectos^ 
and  after  that  had  taken  Glares  in  the  company*, 
he  must  have  been  a  man  whose  common  sensft 
had  deserted  him  entirely.   I  regret  extremely  to 
see  what  frauds  are  perpetrated  in  the  launching, 
of  these  joint-stock  companies ;  and  I  most  say 
that  this  IB  one  of  the  most  audacious  frauds  that 
I  ever  saw,  because  it  is  one  which  might  easily 
have  bef^n  discovered  by  people  who  were  careful 
enough  to  go  and  investigate  Mr.  Jack's  report. 
The  company,  or  the  directors,  must  have  been 
aware  that  before  long  someone  or  other  would, 
find  out  what  gross  misrepresentation  and  ^Ise- 
hood  were  contained  in  this  prospectus,  and  would 
take  such  a  step  as  is  taken  by  this  sbarehold^ 
to  relieve  himself  of  the  shares  which  he  had  by 
this  prospectus  been  induced  to  take.   Now,  there 
are  certain  other  considerations  which  have  been 
urged.   It  is  sud  that,  in  this  case,  the  applica- 
tion being  for  rescission  of  the  contract,  it  cannot 
possibly  now  be  had  because  the  applicant  sold 
some  ox  his  slures.  He  states  that  he  did  sell 
them,  and  sold  thera  at  par.   But  he  says — and 
this  is  not  denied,  and  there  is  no  attempt,, 
and  wisely  I  think,  to  meet  this  evidence  oy 
any    evidence   at    all  on   the  part   of  the 
directors  or  the  company — that  he  sold  thent 
before  he  had  knowledge  of  this  fraud  which 
had  been  committed  upon  him.     He  having 
sold  some  of  the  shares  before  he  knew  of  the 
fraud,  is  it  the  law  that  he  cannot  rescind  the  con- 
tract as  to  those  which  remain  in  his  hands  ?  Let 
us  try  that  on  principle  :  A  man  applies  to  the 
company  for  shares  as  in  this  case.   He  asks  for 
1000  shares,  but  he  only  gets  400.    The  applica- 
tion generally  is ;  "  Send  me  a  specified  numhff 
of  sWes,  or  so  many  of  that  number  as  you  can 
let  me  have  at  so  much  per  share."   The  ccmtract 
is  always  at  so  much  per  share.    It  is  not  a  lump 
sum.   Why  should  not  a  man  who  has  parted 
with  his  shares  before  he  discovered  that  be 
has  been  defrauded,  say  to  the  company,  as  to  the 
shares  that  remain  in  his  hands,  "Now  that  I 
have  found  out  the  fraud  I  seek  to  h&re  my 
contract  rescinded  ?"   I  can  see  no  reason  to  Un 
contrary.   The  contract  seems  to  me  plainly  a 
divisible  contract,  a  severable  contract,  and,  if  yon 
like  to  put  it  so,  a  separate  contract  asitoeacb 
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sh«re  which  he  took.  As  to  those  which  he  still 
has  I  can  see  no  reason,  because  he  has  parted 
with  some,  that  he  should  not  have  relief  against 
those  who  defraaded  him.  Bat  theauthorit^,  and 
the  only  anthority.I  believe  oa  the  subject,  is  dis- 
tinctly in  favonr  of  that  proposition.  I  refer  to 
the  case  of  Maiurin  v.  TredtnnicJc  (9  L.  T.  Rep. 
N.  S.  82;  10  lb.  331 ;  12  W.  R.  740),  which  came 
twice  before  Wood,  V.C.  That  was  a  case,  be  it 
observed,  between  vendor  and  purchaser,  where 
the  purchaser  had  obtained  his  snares,  not  directly 
from  the  company,  but  had  got  them  from  another 
person.  But  alleging  that  he  had  been  defrauded 
0^  that  other  person,  he  was  aeeking  to  relieve 
himself  from  that  fraud  by  rescUsion  of  that  con- 
tract  SB  to  the  shares  which  he  had  not  parted 
with.  Wood.  y.G.  said— I  am  reading  from  the 
Weekly  ^eporfer— that.  *'  The  difficulty  was  the 
plaintiff  hful  lost  possession  of  some  of  the  shams. 
Since  the  plaintiff  had  purchased  100  shares  in 
our  mine,  and,  before  the  discovery  of  the  fraud, 
had  sold  twenty,  he  could  have  no  remedy  as  to 
the  twenty,  but  must  bear  his  loss,  yet  relief 
could  be  given  an  to  the  remaining  eighty,  for  the 
whole  of  the  shares  would,  in  such  case,  rise  or 
bill  in  value  together."  On  the  further  argument 
ol  the  CBHe  he  said  that :  "  When  relief  was  asked 
against  a  purchaser  of  several  shares  of  different 
descriptions,  the  person  seeking  it  must  be  able 
to  give  np  in  toto  what  he  had  received.  The 
shares  might  alter  in  value,  some  becoming  profit- 
able and  others  not,  and  a  person  could  not  be 
allowed  to  keep  what  was  good,  and  undo  the 
eaUe  of  what  was  worthless.  Where,  however,  a 
number  of  shares  in  one  mine  had  been  bonght, 
and  a  portion  had  been  sold,  and  those  remaining 
tlncniated  in  valne  together,  so  that  the  contract 
became  perfectly  severable,  it  might  be  still 
rescinded  as  regarded  the  portion  still  remaining 
unsold."  1  asked  tor  any  authority  contradicting 
that,  but  none  has  been  produced.  I  turn  to 
Lindley,  L.J.'s  Law  of  Patnership  (4th  edit.,  pp. 
717,  925, 942).  That  case  of  Maturin  v.  Tredinnick 
(ufci  8vp.)  is  there  referred  to,  without  any  com- 
ment of  disapproval  or  anything  of  that  kind,  as 
being  a  clear  authority  tnat  a  contract  of  this 
nature,  as  to  shares  in  the  same  company,  is  a 
severable  contract.  I  entirely  agree  with  that 
view.  There  seems  to  me  no  reason  why  it  should 
not  be  so.  Therefore,  I  think  that  the  fact  that 
the  applicant  had  sold  some  of  his  shares  before 
he  discovered  this  fraud,  and  consequently  before 
he  took  measures  to  relieve  himself  of  the  rest,  is 
Dot  a  ground  for  refusing  him  that  relief.  The 
other  ground  is  this :  It  is  said  that  there  has  been 
too  much  delay.  As  to  that,  the  evidence  is  quite 
uncontradicted,  not  indeed  answered  in  any  way. 
He  applicant's  affidavit  states  that:  "On  the 
3rd  day  of  March  1887  I  received  information 
from  which  I  inferred  that  certain  of  the  state- 
ments in  the  prospectus  were  imtroe,  and  that  the 
samples  of  gold  referred  to  in  the  2nd,  9th,  and 
10th  paragraphs  of  the  second  page  of  the  pro- 
spectus, and  the  statements  in  the  report  of  the 
Bsid  3.  N.  Longden  were  not  taken  from,  and  did 
not  relate  to  the  said  company's  property,  and 
thereupon  on  the  same  day  I  cocsulted  my  soli- 
<^ton  "—whose  names  he  mentions — **  and  gave 
wm  instmctions  to  take  the  necessary  steps  to 
oRTe  my  name  taken  off  the  register  of  the  snare- 
■xildeni  of  the  said  company.  I  waa  informed  by 
my  said  solicitors  that  they  had  served  a  notice 


of  motion  on  behalf  of  one  John  Moylan  Jones,  a 
shareholder  in  the  said  company,  asking  to  have 
his  name  removed  from  the  register  of  the  said 
company,  and  for  repayment  of  the  sums  paid  by 
him  on  his  said  shares  on  the  ground  of  misrepre- 
sentations contamed  in  the  prospectus,  and  before 
taking  formal  proceedings  agamst  the  said  com- 
pany to  have  my  name  removed,  I,  acting  on 
the  advice  of  my  said  solicitors,  waited  until  the 
application  of  the  said  John  Moylan  Jones  had 
been  disposed'  of,  in  the  hope  that,  if  that  appli- 
cation was  successful,  the  company  would  relieve 
me  from  my  shares  without  making  formal  appli- 
cation for  that  purpose.  On  the  15th  day  of  March 
1887,  however,  I  was  informed  that  the  claim  of 
the  said  John  Moylan  Jones  had  been  settled  by 
an  arrangement  made  by  cartaui  persons, 
which,  the  shares  of  the  said  John  Moylan 
Jones  were  paid  np  in  full  and  a  transfer 
taken  from  him  of  such  shares,"  and  so  on. 
*'  Thereupon,  under  the  ■  advice  of  my  said 
solicitors,  I  caused  the  notice  of  motion  in  this 
matter  to  be  served  on  the  company."  Well, 
the  actual  date  of  service  was  the  loth  March,  so 
that  the  only  delay  was  from  the  3rd  March  to 
the  16th  March,  and  that  delay  was  because  there 
was  pending  a  motion  in  which  the  point  would  be 
tried.  The  applicant  thought  it  was  wise  not  to 
harass  the  company  with  additional  litigation,  but 
to  wait  the  result  of  that  motion.  The  waiting  for 
that  occupied  thirteen  days.  Can  I  say  that  he 
lost  his  rights  ?  I  have  no  authority  for  such  a 
proposition.  It  seems  to  me  he  has  proceeded 
witn  all  reasonable  diligenco  in  the  matter,  and 
has  not  lost  by  that  delay  any  right  whiuh  he 
might  have.  The  other  pomt  raisea  was,  that  the 
ap^icant  might,  if  he  liked,  have  inspected  the 
report,  and  therefore  had  been  guilty  of  such 
negligence  in  not  doing  so  that  he  was  not 
entitled  to  relief.  I  am  surprised  to  hear  that 
argument  advanced  at  this  time  after  the  well- 
known  decisions  of  Kennedy  y.  Green  (3  Myl.  &  K. 
699),  Jones  v.  Smiih  (1  Ph.  244)  before  Lord. 
Lyndhurst,  Whitbread  v.  Jordan  (I  Y.  &  C.  303), 
JtawUna  v.  Wickham  (3  De  G.  &  J.  304),  and 
many  other  cases.  They  all  turned  distinctly  on 
this,  that  if  a  man  makes  a  false  statement — and 
the  same  thing  applies,  of  course,  in  the  cose  of  a 
company — to  another  person  to  induce  him  to 
enter  into  a  contract,  it  does  not  lie  in  his  mouth 
to  say  that  there  was  a  document  the  effect  of 
which  he  misrepresented  to  that  person,  and  that 
saoh  person  should  have  looked  at  that  document. 
He  is  not  bound  to  do  that.  He  has  a  right  to 
rely  on  the  statement  so  given.  In  this  case  it 
was  proved  that  the  document  had  not  been 
examined,  and  that  the  applicant  did  rely  on 
the  prospectus.  Therefore,  I  consider  it  to  be 
settled  by  authority  that  it  does  not  lie  in  the 
mouth  of  people  who  have  committed  a  fraud  of 
this  kind  to  say,  "  There  wei'e  means  of  know- 
ledge open  to  you  and  you  have  been  guilty  of 
negligence  in  not  resorting  to  them."  I,  there- 
fore, without  any  hesitation,  remove  this  appli> 
cant's  name  from  the  register  of  shareholders, 
and  make  the  usual  order,  which  is  that  all  pay- 
ments be  returned  to  him.  Of  course,  he  will 
have  no  relief  in  respect  to  the  shares  sold.  It 
will  be  an  order  for  repayment  of  150/.  with 
interest  at  5  per  cent.  I  allow  interest  at  5  per 
cent.   In.  the  case  of  fraud  it  is  right jto  allow  the 

interest  at  the  high  rate.  ^       , ,  1 
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Solicitors  for  the  i^iidicant,  Bobin$,  Cameron, 
and  Kemm. 

Solioiton  for  the  companT^,  Want  and  Santon. 


Wednesday,  April  ZO. 
(Before  Chittt.J.) 
Be  Maet  Kenyos's  Estate  ;  Mamn  v.  Kkapp.  (a) 

WUl — Legacy  of  a  share  in  a  settled /und— Ademp- 
tion— Bye^fic  g^, 

A  fedatria  by  her  will,  after  direeting  the  payment 
of  de&tef  and  giving  certain  l^aciea,  gave  a 
«um  <^  75001^  "whidi  I  believe  u  left  under 
uncle  Frie^B  wiU  to  me,  "  in  various  legacies  to 
several  persons.  At  the  date  of  her  will  she  was 
entitled  in  reversion  to  shares  in  two  suvis  of 
25,0001.  and  20,000i.  which  togetJutr  amounted  to 
75001.  under  her  uncle's  toiU  and  a  aetUement 
which  contained  the  usuaZ  ^ower  to  change  invest- 
ments made  by  him. 

When  the  reversion  fell  into  possession  the  testa- 
trix received  ilie  money  representing  her  share, 
which  she  invested  amd  the  investments  cotdd  be 
traced. 

Held,  that  the  gift  of  the  75001.  was  not  adeemed, 
but  was  effeettuU  so  far  a»  the  funds  r^nreeentirig 
the  shares  of  the  tesiatriai  under  her  unela't  taiU 
and  settlement  could  be  traced. 

Bt  ber  -mil,  which  was  without  date,  bnt  was 
believed  to  bave  been  made  between  the  years 
1860  and  1862,  Miss  Kenyon,  who  died  in  1886, 
after  directing  the  payment  of  her  debts  and 
giving  variona  legacies,  proceeded  as  follows : 

Any  reaidneof  money  fnrthar  in  bankatWraTham  Ac, 
to  be  diTided  between  my  nieces  Anna,  Man^,  and  Frances 
Knapp,  The  75001.  wmch  I  believe  is  left  under  nnola 
Price  B  will  to  me,  I  wish  to  leave  thus ;  [the  testatrix  then 
gave  various  legacies  ont  of  the  7500t.  and  ooncladed  as 
follows  :]  ont  of  the  remaining  5001.  of  the  75001.  aader 
my  nncle'e  will,  lOOZ.  to  my  aunt  Jones,  1001.  to  E^nma 
Kenyon  of  Pradoe,  SSOOI.  divided  equal^  between  Lord 
Kenyon's  danghters  single  at  the  time,  and  lOM.  to  the 
Overton  Dispensary. 

The  testatrix  was  not  entitled  to  a  sam  of  7500Z. 
under  her  uncle  Price's  will,  but  she  was  entitled 
in  reversion  expectant  on  the  death  of  Mrs.  Price 
at  the  date  of  her  will  to  one-sixth  of  a  sum  of 
25,000Z.  under  her  uncle's  will,  and  to  one-sixth 
of  a  sum  of  20,0007.  under  a  settlement  he  had 
made  in  1851,  and  the  total  of  the  two  soms 
which  came  to  her  from  her  nncle  therefore 
amounted  to  7500£.  The  testatrix's  annt,  Hrs. 
Price,  died  in  1872,  when  the  testatrix  received  the 
money,  the  investments  of  which  it  was  stated 
could  be  traced. 

The  will  was  a  holograph  one,  and  as  there  was 
a  doubt  as  to  whether  the  will  contained  a 
residuary  gift,  administration  with  the  will 
annexed  was  granted  to  a  nephew  of  the  testatrix. 

This  was  a  summons  which  raised  questions  as 
to  whether  there  was  any  residuary  gift  in  the 
will  by  virtue  of  the  words  "  any  residue  of  money 
further  in  bank  at  Wrexham,  &c-,  to  be  divided 
between  my  nieces  Anna,  Mary,  and  Prances 
Knapp, "  and  whether  the  legacies  given  out  of 
the  7500!.  specified  in  the  will  had  been  adeemed. 

Whit^ome,  Q.C.  and  Dundae  Gardiner  for  the 
summons. — The  authority  which  will  be  relied  on 
against  us  is  the  case  of  Morgan  v.  Thon%a»  (36 

(a)  BepOTted  by  0.  Vslbt  Kam,  Esq.,  Barrister  at  I*w. 


L.  T.  Eep.  N.  S.  689  ;  6  Ch.  Div.  176),  which  w 
decided  before  and  is  inconsistent  with  sab- 
sequent  cases  of 

Sarriaon  v.  Jadaon,  7  Ch.  Div,  899 ; 

ReLane ;  Luard  v.  Lane,  48  L.  T.  Bep.  X.  3. 87; 

UCh.  Div.  856; 
Be  Barriaom  Turner  v.  Hellard.  58  L.  T.  Bap. 
N.S.779;30C:!h.Div.890. 

They  also  referred  to 

Jtfoore  V.  Moots,  29  Baav.  496 ; 
Chapman  r.  Chapman,  i  Ch.  Div.  809. 

Bom^,  Q.C.  and  W,  Q.  FeUowa,  in  support  at 
the  same  argument,  cited 

Robertson  v.  Brcadhent,  50  L.  T.  Bcp.  N.  8.213; 

SApp.  Cas.  818; 
lutings  T.  Urns,  6  Sim.  67. 

Latham,  Q.G.  and  S.  Chariton  Sawkint  for  a 
legatee  of  part  of  the  7500E. 

Whitehome  replied. 

Chittt,  J. — This  is  an  informal  will  drawn  hj 
the  testatrix  herself.  The  first  question  is, 
whether  the  will  contains  a  residuary  gift  of 
personal  estate.  [His  Lordship  held  that  the  words 
"  any  residue  of  money  further  in  bank  at 
Wrexham  "  constituted  a  good  residuary  gift,  and 
continued  0  The  next  question  is  as  to  the  gift 
of  the  legacy  of  75001.  In  giTinKthat  lemcj  the 
testatrix  expresses  herself  thus,  "The  750^  whidi 
I  believe  is  left  under  uncle  Price's  will  to  me  I 
wish  to  leave  thus."  She  then  proceeds  to  gin 
parts  of  the  legacy  of  7500^.  to  various  persons, 
and  ends  by  saying,  "  of  the  remaining  5001.  of 
the  75001.  under  my  ancle's  will,  1001.  to  my  aunt 
Jones,  lOOZ.  to  Emma  Kenyon,  of  Pradoe,  200L 
divided  equally  between  Lord  Kenyon's  daughters 
single  at  the  time,  and  100/.  to  the  Overtwi 
Dispensary."  Now  the  facts  are.  that  at  the  time 
of  making  her  will  she  was  not  entitled  to  a  sum 
of  75001.  under  her  uncle  Price's  will.  There  was 
a  power  to  change  investments  under  the  will 
and  settlements,  and  the  wife  had  a  life  iutracst. 
The  testatrix  was  entitled  to  a  share  of  the  invest- 
ments representing  the  25,0001.  The  testatrix 
was  also  entitled  to  a  share  in  a  fund  compnaed 
in  a  settlement  mode  in  1851 ;  that  is  to  say,  she 
was  entitled  to  an  aliquot  ^rt  of  the  nmds 
invested.  Tho  value  to  her  interest  in  the  two 
funds  of  25.0Q0E.  and  20,0001.  was,  when  expressed 
in  money  without  reference  to  the  securities  upon 
which  the  money  was  invested,  75001.,  and  her 
interest  was  reversionary  at  the  date  of  her  will. 
The  expressions  she  makes  use  of  in  disp(»iug  of 
the  75001.  are  general  expressions.  It  is  clear  on 
this  will  that,  if  there  had  been  general  chanf^ 
of  investments  during  the  lifetime  of  the  testatrix, 
such  changes  would  not  have  had  any  operaticu 
upon  her  will.  She  has  made  a  general  g^ft,  not 
a  specific  g^ft,  as  for  instance  a  sum  of  consols  or 
inft  of  anything  that  can  be  called  specific. 
There  is  a  mass  of  property  represented  by  the 
two  soms  mentioned,  and  the  testatrix  witn  the 
intention  of  disposing  of  her  interest  treats  it  as 
if  it  were  eo  mnch  money.  On  reading  the  inll 
it  is  plain  that  what  the  testatrix  meant  to  say  ia, 
"  I  give  my  interest  under  my  uncle  Price's  wUl  in 
whatever  form  it  may  be  found."  It  appears  that 
the  testatrix  received  the  money  and  invested  it 
in  her  own  name,  and  that  most  of  the  invest* 
ments  can  be  traced.  l!he  gift  was  a  gift  of  whit 
oame  to  the  testatrix  from  her  nncle,  and  it 
i  appears  to  me  that  the  circo:ffiBtanfiS.ikM  sIh 
Digitized  by 


JtUr  2,  1887.] 


•  THE  LAW  TIMES. 


[Vol.  LTI.,  N.  8.-627 


Chav.  Drv.] 


reeetred  the  money  and  kept  it  in  a  certain  form 
makes  no  difference.  The  case  is  the  same  aa  it 
the  testatrix  had  given  monef  in  a  bag  which  she 
afterwards  placed  in  a  desk.  It  ia  diEBcult  to 
define  a  specific  ^ft,  bnt  the  bent  definition  I  can 
find  occurs  in  Lord  Selborne's  judgment  in 
Bobertson  v.  Broadbent  {aup.),  where  he  sajs : 
""  The  same  princiijle  applies  to  everything  whiioh 
atestator,  identifying  it  by  a  sufficient  description, 
and  maniiestioir  an  intention  that  it  shonld  be 
«aiioyed  or  taken  in  the  state  and  condition 
indicated  by  that  description,  separates  in  faronr 
of  a  particular  legatee  from  the  general  mass  of 
his  personal  estate,  the  fund  out  of  which  pecuniary 
legacies  are  in  the  ordinary  course  payable." 
Tlut  may  be  taken  as  a  definition  of  a  specific 
l^:acy.  Of  course  there  are  many  cases  of 
specific  gifts,  the  commonest  being  things  on 
ivhich  yon  can  pat  your  hand,  such  as  a  horse  or 
a  ring.  If  the  horro  or  the  ring  is  sold,  the 
sal^ect-matter  of  the  legacy  is  gone.  But  there 
remains  the  question  of  construction.  The  late 
Jtfaster  of  the  Rolls,  in  the  case  of  Harriton  t. 
Jackton  (aup.),  stated,  and  rightly  stated,  that  the 
law  of  ademption  often  defeats  the  intention  of 
testators.  He  goes  on  to  say ;  *'  The  law  is,  that  a 
specific  legacy  is  adeemed  when  the  subject- 
matter  of  it  has  been  aliened  by  the  testator  in 
his  lifetime.  I  cannot  read  the  gift  in  this  will 
as  the  gift  of  a  pai-ticular  fund  coming  from  the 
testator's  wife."  In  the  case  before  me,  I  can 
md  the  gift  as  a  gift  of  whatever  comes  to  me 
under  my  uncle  Price's  will,  and  it  comes  to 
tiie  testatrix  under  his  will  whether  it  is  invested 
in  her  own  name  or  in  the  name  of  trustees. 
The  case  of  Morgan  t.  Thomai  {ubi  eup.).  where 
the  gift  was  somewhat  similar  to  the  gift  here, 
wts  treated  by  Fry,  J.  as  a  case  of  construction, 
sod  he  says :  "  It  will  be  observed  that  the  effect 
d  the  first  construction  would  be,  in  a  large 
proportion  of  eases,  to  render  such  a  bequest 
no^toty,  because  an  estate  is  generally  wound- 
up within  no  very  long  period  of  time  after  the 
testator's  death,  and  a  legacy  usually  reaches  the 
I^tee  in  the  form  of  cash,  and  it  is' not  usual  for 
persons  to  retain  considerable  sums  of  cash 
uninvested.  Therefore,  if  I  hold  that  the  invest- 
ment of  the  sum  which  reached  the  testator's 
htods  from  the  estates  of  his  uncle  prevents  the 
hequest  from  operating,  I  shall  be  adopting  a 
constmction  which  it  is  highly  probable  will 
defeat  the  bequest.  If,  on  the  other  hand,  I  put 
the  large,  sua  if  you  will  laxer,  construction  on 
the  words  so  as  to  malce  them  apply  to  personal 
«stste  derived  nnder  the  will  or  the  uncle  in 
whatever  form  it  ma^  be  found  at  the  death 
of  the  testator,  provided  only  that  it  be  dis- 
tingoishable  from  the  rest  of  his  estate,  I  adopt 
a  constmction  which  I  think  will  more  probably 
give  effect  to  the  intention  of  the  testator  as 
expressed  in  his  will."  The  law  of  ademption 
wes  often  defeat  the  intention,  and  I  shonld  not 
■train  the  constmction  of  a  will  to  escape  the 
Ksnlt  of  such  a  doctrine ;  but  without  straining 
the  constmction  of  this  will  I  can  hold  that  the 
gift  of  the  75001.  is  a  good  gift  and  is  not 
Adeemed;  but  of  course  it  will  be  satisfied  only  by 
nuih  of  the  investments  representing  the  25,006t. 
and  the  20,0001.  as  can  be  traced. 
Solicitors  for  aH  parties,  Faiifoci,  fTebfi,  wad 
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Jan.  21  and  Feb.  4. 
(Before  Noetij,  J.) 
Be  Darlington  Forge  Company  Limited,  (a) 

Company  —  Isavs  of  partly  paid-up  altarea  — 
Otnisnion  to  file  contract — Ahaenee  Of  wriilen  con- 
tract— Bsciijicaiion  of  regUter — Gompaniea  Ati 
1867  (30    31  Vict.  c.  131),  a.  25. 

A  company  was  formed  in  1873  to  take  over  the 
butinesa  qf  an  engineering  firm.  The  aharea  in 
the  company,  which  were  of  1001.  each,  were 
itaued  to  the  partnere  in  the  old  firm  and  their 
nomineev  only. 

The  asaeta  of  the  firm  were  valued  at  a  price  which 
amounted  to  78/.  on  each  of  the  lOOZ.  altarea,  which 
were  accordingly  treated  aa  being  paid  up  to  the 
extent  of  781.  each.  No  contract  was,  howevefy 
filed  with  t)ie  Regietrar  of  Joint  Stock  Companies 
under  the  Companies  Act  1867,  a.  25,  previously 
to  the  i$aue  of  the  aJiarea,  and  tJtertt  had  in  fact 
been  no  contract  in  toriting  to  treat  the  shares  as 
partly  paid  up. 

The  shareholders  moved  to  have  the  register  qf 
members  rectified  by  cancelling  the  old  aharea  in 
ordei-  that  a  contract  might  be  filed  and  the 
aharea  re-issued  to  them. 

Held,  that  the  existing  debts  of  the  company  mmt 
be  provided  for  and  a  proper  contract  tn  writing 
entered  into  before  the  ortwr  could  be  made. 

The  Darlington  Forge  Company  Limited  was 
registered  under  the  Companies  Act  in  1873  with 
a  capital  of  77,000/.  in  770  shares  of  lOOi.  each. 

By  the  memorandum  of  association  its  objects 
were  stated  to  be  the  carrying  on  at  Darlington 
and  elsewhere  of  the  business  of  steel  and  iron 
manufacturers  and  forgers,  and  the  acquisition 
for  the  above  purposes  (under  a  provisional 
arrangement  already  entered  into  by  the  pro- 
moters of  the  company)  of  the  business  and  busi- 
ness premises,  works,  lands,  stock-in-trade,  machi- 
nery and  plant,  of  the  copartnership  firm  of  the 
"  Darlington  Forge  Company,"  and  the  doing  of 
all  such  other  things  as  were  incidental  or  condu* 
cive  to  the  attainment  of  the  ^»ve  ot^eccs. 

One  of  the  artitdes  of  association  of  the  com- 
pany recited  that  the  company  had  purchased  the 
entire  interest  of  the  firm  of  the  Darlington  For^ 
Company  in  the  business  carried  on  by  them  in 
Darlington,  with  the  stock-in-trade,  machinery, 
plant,  goodwill,  and  credit  for  44,1202.  8«.,  and 
had  purchased  from  the  said  firm  ail  their  foun- 
dries, works,  land,  and  bnsiness  premises  in  Dar- 
lington for  15,9392. 128.  (making  together  the  sum 
of  60,060i.),  and  authorised  the  carrying  out  of 
such  purchase  and  the  payment  of  the  purchase 
money.  The  same  article  also  authorised  the 
adoption  of  contracts  already  entered  into  and 
the  payment  for  the  acquisition  of  any  property 
by  the  articles  authorised  to  be  acquired,  either  in 
cash  or  in  shares  of  the  company. 

The  whole  of  the  shares  of  the  company  were 
stated  at  the  foot  of  the  memorandum  of  associa- 
tion to  be  subscribed  for  by  eight  persons,  who 
were  s^l  either  members  of  the  firm  of  the  Darling- 
ton Forge  Company  or  their  nominees. 

The  shares  were  issued  as  having  781.  paid  up  on 
each  share,  and  the  amount  so  treated  as  paid  up 
came  to  60,0602.,  the  price  of  the  stock-in-trade, 
goodwill,  and  premises  of  the  firm. 

No  oontract  in  writing  had  been  made  in 
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respect  of  the  issue  o{  these  shares  as  partly  paid 
up,  and  no  contract  had  been  filed  in  pursnance 
01  the  Companies  Act  1867,  a.  25.  There  were, 
howflver,  entries  in  the  books  of  the  copartner- 
ship firm  showing  the  intention  of  the  {HUtners 
upon  the  formation  of  the  company. 

The  assets  taken  over  by  the  company  from  the 
firm  exceeded  60,0601.  in  valae,  and  the  balance 
was  credited  to  the  four  partners  in  the  firm, 
upon  the  basis  of  an  adjustment  of  their  Beverat 
accoants  aa  members  of  the  firm. 

The  present  members  of  the  company  were,  with 
one  exception,  the  original  members  thereof  or 
their  legal  personal  representatives. 

The  members  of  the  company  now  moved, 
under  the  Companies  Act  1862,  s.  35,  that  the 
register  of  members  might  be  rectified  by  strik- 
ing out  their  names,  and  that  an  agreement  should 
be  forthwith  executed  between  the  company 
and  the  applicants,  showing  the  arrangement 
under  which  the  company  purchased  the  assets  of 
the  firm  and  the  circumstances  under  which  the 
applicants  became  entitled  to  the  shares  as  paid 
up  to  the  extent  of  78Z.  each,  and  were  now  entitled 
to  receive  new  shares,  and  that  the  agreement 
should  be  filed  with  the  registrar  and  new  shares 
issued  to  the  applicants. 

There  was  evidence  showing  that  all  matters 
connected  with  the  purchase  of  the  property  of 
the  firm  had  been  left  in  the  hands  of  the  soli- 
citor to  the  company,  who  was  now  dead,  and  that 
the  persons  interested  believed  that  everything 
which  was  necessary  for  their  protection  had  been 
done. 

Cozenf-Hardu,  Q.C.  and  Edteard  Beaumont  for 
the  motion. — ^The  renters  of  companies  have 
been  rectified  under  similar  circumstances  in 
Be  Dmitwieh  Salt  Company,  43  L.  J.  581,  Ch. ; 
Be  New  Zealand  Kapanga  Company,  L.  Bep.  18  Eq. 
17,  n. ; 

Re  Denton  Collierg  Company,  L.  Rep.  18  Eq.  16  ; 
Re  Dublin  and  Wiixlow  Manure  Company,  18  L.  Bop. 
It.  198. 

It  might  be  difBcult  to  relieve  the  allottees  from 
their  mistake  if  there  were  creditors,  but  the  pre- 
sent debts  of  the  company  are  merely  nominal. 
[NoHTH,  J. — The  difficulty  seems  to  me  that  there 
was  no  contract.]  We  ask  your  Lordship  to  give 
^ect  to  the  real  contract,  tliough  there  was  none 
in  writing.  It  is  merely  a  question  of  evidence. 
The  applicants  are  the  only  persons  interested  in 
the  matter. 

Chadwyck  Healey  for  the  company. 

yoKTH,  J. — I  felt  a  great  difficulty  at  first  in 
acceding  to  the  present  application,  because  the 
object  could  be  perfectly  attained  as  far  as 
technical  difficulties  are  concerned  by  a  winding- 
up  order  and  reconstruction.  But  there  are 
obvious  reasons  why  it  is  not  to  the  advantage 
of  those  interested  in  the  property  of  the  company 
that  such  steps  should  he  taken.  The  present 
application  is  evidently  perfectly  honest,  and  I 
think  I  see  my  way  to  doing  what  is  asked  for, 
subject  to  two  things  being  done.    In  the  first 

flace,  the  existing  debts  must  be  provided  for — 
do  not  say  ^aid,  that  might  be  impos- 
sible— but  a  sufficient  amount  must  be  secured 
to  cover  the  existing  debts.  In  the  next  place, 
I  ought  to  see  the  agreement  that  it  is  proposed 
should  be  filed  with  the  Kegistrar  of  Joint  Stock 
Companies.  The  matter  must  stand  over  for  the 
purpose  of  these  two  things  being  don^  and  it  can 
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be  mentioned  again  to.me  at  any  time.  The  diffi- 
culty saggested  by  Lord  Selbome  in  Re  'Sea 
Zeeuand  Kapanga  Company  (itbi  mp.),  as  to  the 
want  of  ignorance  of  the  allottees,  is  one  that 
might  be  formidable  in  some  cases.  I  do  not 
find  any  case  in  which  it  was  treated  as  not  being 
a  difficulty.  In  the  case  of  Re  Denton  Colliery 
Company  (ubi  sup.),  no  doubt,  satis^tory  evi- 
dence was  adduced  as  to  that.  In  the  case  in 
Ireland,  Re  Dublin  and  Wicklow  Manure  Company 
{ubi  6ttp.),  it  does  not  appear  that  any  of  the 
persons  had  known  that  the  contract  was  not 
filed ;  it  was  auite  consistent  with  the  report  that 
they  should  nave  been  ignorant  that  it  was  not. 
lu  the  present  case,  it  seems  to  me  that  all  partisB 
agreed  to  leave  to  the  solicitor  the  carrying  out 
of  all  steps  proper  to  perfect  their'  scheme,  and 
were  not  aware  that  any  precaation  had  been 
omitted ;  and  I  feel  that  no  narm  can  be  done  in 
allowing  the  names  of  the  applicants  to  be  taken 
off  the  register  of  shareholders,  and  restored  after 
a  proper  contract  has  been  filed.  In  so  doing.  I 
am  not  ignoring  any  decision  or  dictum  of  any 
judge;  and  not  seeing  that  any  person  can  be 
prejudiced  thereby,  1  am  prepared  to  accede  to 
the  application  on  the  conditions  I  have  men- 
tioned being  complied  with. 

Feb.  4. — The  matter  wM  mentioned  to  the 
court  on  this  day. 

It  appeared  that  a  sum  sufficient  to  meet  the 
debts  ox  the  company,  which  op  to  the  31st  Jan. 
1887  amounted  to  23891. 19s.  3d.,  and  also  to  meet 
the  probable  additional  debts  to  be  incurred  he- 
fore  the  7th  Feb.,  had  been  lodged  in  a  bank  in  tl» 
name  of  William  Barclay  Peat.  It  appeared  also 
that  an  agreement,  dated  the  let  Feb.  1887,  and 
made  between  the  company  of  the  first  part,  the 
shareholders  of  the  company  of  the  second  to  the 
tenth  parts,  and  William  Barclay  Peat  of  the 
eleventh  part  had  been  duly  executed.  By  this 
agreement,  after  reciting  the  formation  of  the 
company,  that  the  company  had  agreed  to  buy  the 
property  of  the  firm  for  60,0601.,  and  that  instead 
of  paying  cash,  the  company  agreed  to  issue 
shares  partly  paid  up,  tnat  the  company  tcok 
possession  of  the  property  of  the  firm  and  issued 
shares  in  payment,  that  no  agreement  for  the 
issue  of  shares  had  been  filed,  or  in  fact  made 
in  writing,  that  the  parties  of  the  second  to  the 
tenth  parts  were  the  present  shoreb^ders,  that 
a  sum  of  money  to  provide  for  the  debts  of  the 
company  had  been  placed  in  the  name  of  W.  B. 
Peat,  that  the  present  shareholders  had  applied 
for  the  cancellation  of  the  existing  shares  and 
the  issue  of  new  shares,  and  the  company  had 
agreed  to  do  so  on  the  sanction  of  the  coart 
being  obtained,  that  the  members  had  given  up 
the  certificates  of  their  shares  to  the  company, 
and  that  the  present  application  was  pending,  it 
was  agreed  (1)  that  the  existing  shares  should  be 
cancelled  ;  (2)  that  the  agreement  should  be  filed 
with  the  Registrar  of  Joint  Stock  Comftanies ;  (3) 
that  immediately  after  the  cancellation  of  the 
existing  shares,  and  the  filing  of  the  new  agree- 
ment, the  comfHiny  would  issue  to  the  applicants 
new  shares  of  the  nominal  amount  of  1001.  eodi 
with  781.  paid  up;  (4)  that  W.  B.  Feat  shoold 
hold  the  sum  placed  in  his  name  on  trust  to  pay 
the  existing  debts  of  the  company,  and  to  satisfy 
all  liabilities  that  should  be  incurred  by  thecoa- 
pany  before  the  sanction  of  '^^^^^ff^  ^ 
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obtained,  «nd  hold  the  balance  in  trust  for  the 
company;  and  lastly,  that  £he  agreement  shonld 
be  Toid  unless  it  snonld  be  sanctioned  by  the 
court  -within  six  calendar  months  from  its  date, 
or  some  other  order  obtained  to  jhe  like  aSect. 

XoRTH,  J.  made  the  order  asked  for. 

Cozen*- Hardy,  Q.C.  suggested  that  there  might 
l:e  a  difficnlty,  if  all  the  shares  were  directed  to 
be  immediately  caucelled,  because  it  might  be 
thought  that  if  the  directors'  shares  were  can- 
celled, there  wonld  be  no  power  to  re-issne  the 
shares,  and  perhaps  the  right  course  would  be  to 
cancel  in  the  first  instauce  alt  the  shares  except 
the  directors'  qualifying  shares. 

North.  J. — I  do  not  think  there  will  be  any 
difficulty.  The  new  shares  will  be  issued  under 
the  seal  of  the  company. 

Solicitors  :  Munn$  and  Longder.. 


Thunday,  Feb.  10. 
(Before  Nobth,  J.) 

Re  WiLcocK.  (a) 

Saltled  Land  Act  1884  (46  ^  46  Vkt.  c.  38),  «.  38, 
46  (6) — Conveyancing  and  Law  of  Property  Act 
1881  (44  ^  45  Vict.  c.  41),  «.  31— Aew  tru»tee»— 
AmoifUmmt  for  furpote*  of  Settled  Land  Act 
—Coata. 

One  of  two  tnuteea  appointed  under  sect.  38  of  the 
Settled  Land  Act  for  the  purposes  of  that  Act  waa 
detiroiu  of  rdiring,  and  an  application  laaa 
Diad«  to  the  court  under  the  tame  tection  for  the 
appoinlment  of  a  new  iruatee  in  the  place  of  the 
one  90  retirirtg. 
Seld,  that  it  wat  a  doubtful  point  whether  new 
truatee$/or  tlie  pitrpoaee  of  the  Settled  Land  Act 
could  be  appointed  out  of  court  ^lnder  sect.  31  of 
the  Conveyancing  Act,  and  that  the  application 
to  the  court  was  therefore  justifiable,  and  the 
coats  of  it  would  be  aUowed. 
Br  his  will,  dated  the  10th  Oct.  1840,  David 
Wilcock  devised  certain  real  estate  upon  trust  in 
equal  moieties  for  his  two  daughters  for  life,  with 
reoiainders  to  their  issue  respectively.  One 
daughter  died,  leaving  children,  the  other  had 
married,  but  was  now  a  widow  without  issue. 

On  the  12ch  Aug.  1885  the  court  appointed 
James  Butterfield  Dewhirst  and  Hannah  Beatrice 
Df^whirst  trustees  for  the  purposes  of  the  Settled 
Land  Act  of  the  land  settled  by  the  will  of  David 
Waicock. 

A  portion  of  the  land  was  sold,  and  the  pur- 
chase money  waa  placed  on  a  deposit  account 
in  the  joint  names  of  J.  B.  Dewhirst  and  H.  B. 
Bewhirst. 

Miss  H.  B,  Dewhirst  was  anxioos  to  retire, 
wd  a  snmmons  was  taken  out  for  the  appoint- 
ment of  Mary  Lucilla  Dewhirst  to  act  as  trustee 
in  her  place,  conjointly  with  J.  B.  Dewhirst. 

The  application  was  made  under  sect.  38  of  the 
Settled  Land  Act  1882,  which  is  as  follows : — 

If  at  any  time  there  are  no  tmBtees  of  a  eettlement 
within  the  definition  in  thia  Act,  or  where  in  any  other 
eue  it  is  expedient,  for  parposfis  of  this  Aot,  that  new 
^tiutees  of  tk  settlement  be  appointed,  the  oonrt  may, 
ii  itthinka  fit,  on  the  application  of  the  tenant  for  life 
or  of  any  other  person  naviiur  ander  the  settlement  an 
HtBte  or  interest  in  the  setued  land,  in  possession,  re- 
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mainder,  or  otherviee,  or,  in  the  case  of  an  infant,  of 
his  testamentary  or  other  goardian,  or  next  friend 
appoint  fit  persons  to  be  trostees  under  the  settlement 
for  purposes  of  this  Aot. 

(2)  Toe  persona  so  appointed,  and  the  sttrrivors  and 
snrvivor  of  them,  while  oontiuning  to  be  trustees  or 
trustee,  and  natil  the  appointment  of  new  trustees,  the 

Kreonal  represeutatiTeB  or  representatire  for  the  time 
ing  of  the  lost  snrviving  or  continnin^  trustee  shall, 
for  pnrpoaes  of  this  Aot,  become  and  be  the  tmstees  or- 
tmstee  of  the  settlement. 

The  chief  clerk  thought  that  the  appointment 
should  have  been  made  under  sect.  31  of  the- 
Conveyancing  and  Law  of  Property  Act  1881^ 
without  an  application  to  the  court,  and  he 
adjourned  the  matter  into  court. 

Theodore  Eibton  for  the  snmmons. — The  only 
mode  of  appointing  a  new  trustee  for  the  purposes- 
of  the  Settled  Land  Act  is,  by  an  application  to  th& 
court,  under  sect.  38  of  that  Act.  In  that  section 
there  is  no  other  mode  recognised  of  appointing- 
Buch  trustees,  except  by  application  to  the  court. 
The  Settled  Land  Act  creates  a  new  office  sut 
generis,  and  prescribes  the  mode  of  filling  it  np. 
It  is  true  the  Conveyancing  Act,  s.  31,purport8- 
to  deal  with  trusts  of  any  description ;  but  the- 
office  created  by  the  Settled  Land  Act  is  not  of 
the  same  genus  as  those  referred  to  in  the  Con* 
veyancing  Act  1881.  It  was  not  in  existence  at 
the  time  of  the  passing  of  the  last-named  Act.  A 
trustee  under  the  Settled  Land  Act  does  not  hold 
an  office  which  would  fall  into  any  general  defi- 
nition of  a  trustee,  and  such  trustees  have  none- 
of  ihe  ordinary  duties  of  trustees.  The  power- 
of  appointment  given  1^  sect.  38  of  the  Settled 
Land  Aot  is  esolnsive.  In  any  case  the  conrb 
has  a  discretion  under  sect.  46  (6)  as  to  the  costs, 
of  this  application.  A  difficulty  arises  because 
there  is  no  direction  as  to  vesting  trust  property 
in  new  trustees  under  the  Settled  Land  Act 
corresponding  to  sub-sect.  (4)  of  sect.  31  of  the- 
Conveyancing  Act  1881. 

North,  J. — This  is  an  application  to  appoint  a 
new  tmstee  in  the  place  of  one  of  two  trustees 
appointed  by  the  court  for  the  purposes  of  the 
Settled  Land  Act,  who  is  desirous  to  retire. 
The  snmmons  is  taken  out  under  sect.  38  of  the 
Settled  Land  Act  1882.  [His  Lordship  read  the 
section,  and  continued:]  The  matter  was  ad- 
journed into  court  by  the  chief  clerk,  who  thought 
that  it  was  not  necessary  to  apply  under  the  Settled 
Land  Act  to  the  court  for  the  appointment  of  a 
new  trustee,  but  that  the  continuing  trustee 
could  appoint  a  new  trustee  out  of  court  nnder- 
the  Conveyancing  Act  1881,  s.  31.  His  view  was 
fortified  by  a  passage  in  the  notes  to  Mr.  Wol- 
stenholme's  edition  of  the  Settled  Land  Act 
(2nd  edit.  p.  54) :  "  Where  trustees  have  been, 
once  appointed  by  the  court,  they  become  trustees 
of  the  settlement  for  the  purposes  of  the  Act> 
and,  like  other  trustees  so  appointed,  have,  under 
the  Conveyancing  Act  1881,  s.  31,  power  to 
appoint  new  trustees."  That  passage  is  quite 
enough  to  justify  the  chief  clerk's  hesitation  in 
making  the  order  on  the  summons.  I  am  very 
unwilling,  and  it  is  not  necessary  for  me  to  say 
anything  which  may  throw  any  doubt  upon  the 
validitv  of  appointments  already  made  on  which, 
the  title  to  land  may  depend.  It  is  not  necessary 
for  me  to  say  that  new  trustees  cannot  be  ap- 
pointed under  sect.  31  of  the  Conveyancing  Act- 
1881,  for  the  purposes  of  the  Settled  >Laud  Aot^ 
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but  I  think  it  a  very  doubtful  point,  to  say  the 
least  of  it.  Thn  Settled  Land  Act  Rays  that  the 
trustees  appointed  by  the  court  Hhall  "  for  the 
purposes  of  this  Act  "  become  and  be  trustees  of 
the  settlement,  and  the  Act  contains  no  power  of 
appointing  new  trustees  except  by  the  court.  In 
my  opiaioo,  an  application  to  the  court  under 
sect.  38  of  the  Settled  Land  Act  is  justifiable,  as 
there  is  some  difficulty  abouc  the  appointment. 
The  court  is  always  very  careful  in  appointing 
trustees  under  the  Settled  Land  Act,  who  are  to 
act  by  way  of  check  on  the  tenant  for  life,  to 
satis^  itself  that  these  persons  are  suitable 
persons  to  dischaive  subh  duties.  Und^  the 
circumstances  I  shall  make  the  order  asked  for, 
«nd  I  feel  no  difficulty  in  doing  so.  It  has  been 
sujfgeftted  that  a  doubt  might  possibly  be  cast 
tipon  the  matter,  from  the  fact  that  the  section  of 
the  Conveyancing  Act  relating  to  the  appoint- 
ment of  new  trustees  provides  by  sub-sect.  4  that, 
".on  an  appointment  of  a  new  trustee,  any  assur- 
ance or  thing  requisite  for  vesting  the  trust 
property,  or  any  part  thereof,  jointly  in  the 
persons  who  are  the  trustees,  shall  be  executed  or 
■done,"  and  that  there  is  no  corresponding  provi- 
sion in  the  Settled  Land  Act ;  and  that  therefore, 
as  it  is  suggested,  it  cannot  have  been  contem- 
plated that  new  trustees  for  the  purposes  of  the 
Settled  Land  Act  should  be  appointed  under 
■sect.  38  of  that  Act.  I  do  not  feel  pressed  with 
that  ol^ection.  Whenever  the  court  does  appoint 
new  trustees  it  takes  care  that  the  trust  propeHy 
fihould  be  properly  vested  in  them,  and  gives 
•directions  to  that  effect,  I  shall  add  to  the  order 
«  direction  that  the  trust  funds  be  transferred  to 
continuing  and  new  trustee. 
Solicitor :  S.  M,  B^rend. 


Thursday,  Feb.  17. 

(Before  Noeth,  J.) 

Re  Kkight  ;  Knight  v.  Buhgess.  (a) 

TfiU— Con«/ritch'on — Oifi     leate  of  /wuse— JVsfr 
hold  house  oeeupted  by  teatator. 

A  testator  by  hU  wiU  gave  to  hie  vn/e  "  the  lease  " 
-  of  the  dtoeUing-house  in  which  he  should  reside 
at  fAe  Htno  of  his  decease.  At  the  date  of  hia 
vnU  he  toas  living  in  a  leasehold  houae,  hut  he 
suhsequently  sublet  it,  and  bouaht  a  freehold 
residence,  which  he  lived  in  v/ntil  hia  death. 

Seld.  thai  the  freehold  hoiise  in  which  the  testator 
was  residing  at  the  time  of  hie  death  did  not 
paas  to  the  widow  under  the  of  the  leoBe  of 
his  dweUing-houae. 

-John  Hellett  Enight  made  his  will,  dated  the 
27th  June  1878.  It  contained  the  following 
gpft: 

I  {rive  all  the  plate,  liaen,  china.,  flaas,  wines,  liqaors, 
f  omitare,  and  other  hoanehold  effects  which  Boall  be  in 
and  about  tbe  dwelling-hoase  in  which  I  shall  reside  at 
the  time  of  my  decease,  together  with  the  lease  of  saoh 
honse,  and  also  my  park  phaeton,  to  my  wife  Suah 
abeolately. 

The  testator,  at  the  date  of  his  will,  was  living 
at  No.  154.  Liverpool-road,  Burslem.  He  held  an 
underlease  of  that  house  for  a  term  of  seven 
years  from  the  23rd  Dec.  1877,  at  a  rent  of 
;33i.  10*.  per  annum. 
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In  1884  he  ceased  to  reside  in  154,  Liverpool- 
read,  and  (Sublet  the  house  for  tbe  remainder  of 
the  term. 

In  May  18?4  he  bought  a  freehold  honse,  with 
three  roods  of  land,  at  Pcrthill,  WoUtanton.  near 
Burslem,  subject  to  a  rentcharge. 

He  went  to  reside  at  this  honse  in  June,  and 
remained  there  until  the  17th  Kov.  1884,  when 
he  died. 

An  origin^vting  summons  was  taken  out  by 
Sarah  Knight,  the  testator's  widow,  to  determine 
amongst  other  things,  whether  the  freehold  house 
at  Forthill,  Wolatanton,  passed  under  the  above- 
stated  clause  in  his  will. 

CooJeaon,  Q.C.and  Vernon  Smilh  for  Mra.  Knight. 
— ^Whatever  the  testator  had  when  he  died  pa^ed 
under  the  gift,  notwithstanding  that  his  interest 
changed  between  the  making  of  the  will  and  his 
death : 

Saxton  T.  Saxton,  41  L.  T.  Bep.  N.  S.  6iS ;  13 
Ch.  Div.  359. 

If  the  testator  had  purchased  a  long  leasehold 
at  a  peppercorn  rentt  it  would  have  passed,  and 
it  makes  no  difference  that  he  purchased  a  fre^ 

hold. 

Samvel  Hall  and  Ingle  Joyce  for  the  two  resi- 
duary devisees  under  the  will. — The  testator  only 
intended  to  give  hia  wife  an  interest  of  the  same 
kind  as  he  had  when  he  made  his  will.  The  case 
is  like  Be  Portal  and  Lamb  (53  L.  T.  Rep.  S. 
650  ;  30  Ch.  Div.  50).  Even  if  the  testator  had 
had  the  freehold  interest  in  hia  dwelling-hou.se 
when  he  made  his  will,  and  had  continued  to 
reside  there,  the  fee  would  not  have  passed  by 
these  words : 

Waters  t.  TTood,  SO  L.  T.  Bep.  O.  S.  76 ;  5  De  6.  * 

Sm.  717. 

They  also  referred  to 

Cox  y.  Bmnett,  L.  Bep.  6  Eq.  422. 
^fliden  for  trustees. 
Vernon  Smith  replied. 

North,  J. — The  question  is,  what  passes  by  the 
words  "  lease  of  such  house."  The  testator  was 
living  at  his  death  in  a  house  of  which  there  was 
no  lease.  Therefore,  it  cannot  be  said  that  the 
words  taken  strictly  pass  anything.  I  am  not 
going  to  be  bound  by  the  exact  words  used,  if  by 
the  context  it  is  shown  that  the  words  do  not 
aptly  dcsrtribe  what  the  testator  intended.  IS, 
looking  at  the  rest  of  the  passage,  or  at  that 
coupled  with  other  parts  of  the  will,  it  appesred 
that  something  else  was  intended,  I  should  f^ve 
effect  to  the  intention,  and  not  to  the  strict  words. 
To  understand  the  language  of  the  testator,  I 
must  put  myself  in  his  position,  and  look  at  the 
surrounding  circumstances.  At  the  date  of  the 
will  the  testator  had  recently  taken  a  lease  of 
Ko.  152,  Liverpool-road,  which  commenced  at 
Christmas  1877.  It  was  a  lease  for  seven  years, 
subject  to  rent  and  covenants,  and  was  at  a 
rent.  It  came  to  an  end  at  Christmaa  1884  Xear 
the  end  of  the  term,  in  May  1881,  he  purchased 
a  freehold  honse  about  a  mile  distant.  He  west 
to  reside  there  in  June,  and  four  or  five  months 
afterwards  he  died.  During  the  interval  between 
his  leaving  the  house  in  Liverpool-road  and  the 
expiration  of  the  term  the  old  house  was  let  to 
a  sub-tenant.  Now.  it  is  clear  that  the  gift  of 
the  plate,  Unen,  china,  glass,  and  other  effects  in 
and  about  the  house  in  which  he  ehouMreside  ac 
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the  time  of  hia  death  passed  all  the  platn  sad 
effects  at  Porthill,  and  the  {mrk  phaeton,  if  it  was 
not  worn  out.  The  lease  is  merely  referred  to 
amoD^  other  chattels  of  small  value ;  and  I  am 
satisfied  that  the  testator  was  merely  referring  to 
some  such  interest  as  he  had  at  the  time,  and  that 
there  waa  no  intention  on  his  part  to  give  the  fee 
simple  in  a  house  which  he  did  not  porcbase  till 
some  years  after  the  date  of  his  Trill.  It  is  said 
that,  if  what  he  had  acquired  had  been  a  long 
kasebold  house  where  he  resided,  the  widow 
would  have  taken  that,  and  there  was  no  dis- 
tinction inractically  between  a  long  leasehold  at 
a  pepperccoTi  rent  and  a  fee  simple.  There  is 
just  this  distinction :  the  one  comes  within  the 
description  in  the  will,  and  the  other  does  not. 
If  he  hod  had  a  long  lease,  he  could  have 
bequeathed  a  lease,  and  it  might  have  been 
necessary  to  give  effect  to  the  words  he  had 
Dsed.  But  the  words  used  do  not  aptly  describe 
the  interest  he  really  had,  and,  as  tai'  as  I  can 
make  oat,  he  had  not  the  remotest  idea  when  he 
used  them  of  passing  the  fee  simple  in  a  house 
he  did  not  possess.  I  find  that  neither  the  letter 
nor  the  spirit  of  the  will  is  in  the  widow's 
faronr,  and  therefore  hold  that  the  plaintiff  is 
not  entitled. 

Solicitors :  G.  H.  Carthew,  agent  for  Arthur 
Burslem ;  John  Burton,  agent  for  'Ton^inson 
and  Fiimival,  Bamlem ;  Howard  and  Bhelionf  for 
Julian,  Bnrslem. 


QUEEN'S  BENCH  DIVISION. 
Feb.  28,  March  1  and  15. 
(Before  Pollock,  B.) 

EoE  r.  Tex  Mutual  Louut  Funs  Associatiqh 
LiwTU).  (a) 

BiUofaale — Validity  of— Payment  hy  inatalmentt 
where  each  insialment  is  a  lump  rum  for  prin- 
cipal and  interest — Whole  nf  such  inttiUmentB 
ieeominp  due  on  default  in  any  one~~Payment  of 
interest  before  due — Estoppel. 

A  biU  of  sale  was  given  on  19th  June  1885  to  secure 
the  repayment  of  a  priiicipal  sum  of  HOI.  and  in' 
terest  at  the  rate  of  27  per  cent,  per  annum,  and  it 
provided  that  the  grantor  will  "  duly  pay  to  the 
grantees  the  principal  sum  aforesaid,  together 
with  Hie  interest  due,  by  eight  equal  payments  of 
13?.  on  the  19th  Sept.  neat,  and  on  the  19th  day 
in  every  succeeding  third  mo7ith,  ajid  that  in  case 
default  is  made  in  any  one  of  the  said  instal' 
ments,  theyt  he  will  immediately  thereafter  pay  to 
the  grantees  the  whole  amount  remaining  unpaid 
upon  this  security." 

Thts  sum  of  121. arrived  at  iy  lumping  together 
theprincipal  and  interest,  a/ndmahmg  the  whole 
r^ayabU  over  a  certain  nwmher  of  months  hy 
^  inatalmentt  ammmiing  in  all  to  lOH.,  and  as  a 
further  security  a  promissory  note  for  1041.  waa 
giren  hy  the  grantor  to  the  grantees. 

On  the  19th  Sept.  1885  the  grantor  made  default 
inpayment  of  his  first  instalment;  on  the  26th 
Oct.  he  filed  a  petition  in  bankruptcy  when  a 
receiver  woe  appointed;  on  the  3CWft  Oct.  he  filed 
a  statement  of  his  affairs  in  which  the  grantees 
v:ere  inserted  as  secured  creditors  for  1(}U. 

On  the  Uh  N&v.  1885  the  grantees  entered  and  seized 
the  goods  and  sold  them  by  publie  audton,  the 
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proceeds  <^f  the  sale,  (%/ier  payment  of  costs  and  a 
distress  put  in  by  tJie  landlord,  realising 
321.  8s.  dd.,  thus  leaving  a  balance  still  due,  and 
for  this  balance  they  ^oved  in  the  bankruptcy 
proceedings  under  their  promissory  note.  After 
some  correspondence,  on  the  3rd  Nov.  1886,  the 
solicitors  for  the  grantor  sent  a  cheque  for  the 
dividend  on  the  balance  in  a  letter  which  stated 
that  they  did  so  without  prejudice  to  any  claim 
which  the  grantor  might  make. 
In  an  action  by  the  grantor  against  the  grantees  for 
entering  and  seizing  the  goods  under  the  bill  of 
sale: 

Held,  that  the  bill  of  sale  was  void  on  the  ground 
that  it  made  interest  payable  on  a  day  certain 
irrespective  of  the  penod  at  which  th^  interest 
would  become  due  according  to  the  ordinary 
course  of  events,  and  that  the  grantor  had  a  cause 
of  action  for  the  seizure  of  the  goods  under  the 
bill  of  sale. 

Held  also,  that  the  grantor  was  not  estopped  from 
disputing  the  validity  of  the  biU  of  sate  oy  reason 
of  tlie  facts  whidt  arose  at  tlie  time  and  after  the 
seizure,  or  by  reason  of  his  paying  the  dividend 
on  the  balance  due  ajier  the  sale. 

Lumley  v.  Simmona  (66  L.  T.  Sep.  N.  S.  134> 
distinguished. 

FuRTUEB  consideration,  befoi-e  Pollock,  B.,  of  an 
action  tried  at  Lewes  at  the  last  asaizes. 

The  action  was  brought  by  the  plaintiff,  who  was 
the  owner  of  some  furniture,  against  the  defen- 
dants, who  were  a  loan  fund  association,  for 
seizing  and  selling  furniture  belonging  to  the 
plaintiff  under  ihe  following  circumstances. 

On  the  19th  June  1885  the  plaintiff  had  given 
to  the  deSendants  a  bill  of  sale  on  some  f  urmtore- 
as  a  secarity  for  a  loan  of  801.  with  interest  at 
the  rate  ot  27  per  cent,  per  annum,  and  the 
plaintiff  agreed  that 

He  will  duly  pay  to  the  grantfles  the  prinoipftl  snm 
aforesaid,  together  with  the  interest  due,  by  eight  equal 
p^^nents  of  131.  on  the  19th  Sept.  next  and  on  the  19th 
day  in  every  aaooeeding  third  month,  and  that  in  oaae 
default  is  made  in  any  one  of  the  said  inBtalments  then 
he  will  immediately  thereafter  pay  to  the  grantees  Mho 
whole  amoont  remaining  tmpaia  upon  this  eeoority. 

The  consideration  on  the  face  of  the  bill  was 
78?.  158.,  which  with  the  sum  of  II.  5s.,  the  agreed 
expenses  of  executing  the  bill,  made  np  the  snm. 
of  &H.  for  which  the  bill  of  sale  was  given.  A 
promissory  note  for  1041.  was  also  given  by  the 
plaintiff  to  the  defendants  as  a  collateral  security. 

The  plaintiff  made  default  in  payment  of  his 
first  instalment,  and  on  the  26th  Oct.  1885  he  filed 
a  petition  in  bankruptcy  when  a  receiver  was 
appointed.  On  the  ^Oth  Oct.  the  plaintiff  filed  a 
statement  of  his  affairs,  in  which  statement  the 
defendants  were  inserted  as  secured  creditors  for 
1041.  On  the  3rd  Nov.  the  plaintiff's  landlord 
put  in  a  distress  for  rent,  and  on  the  4th  Nov.  the 
defendants  entered  and  seized  the  plaintiff's 
furniture,  and  sold  the  same  by  public  auotion, 
the  side  revising,  after  payment  of  costs  and  rent 
to  the  landlord,  the  sum  of  321.  8«.  8(2.  to  satisfy 
the  sum  of  1041.  which  the  defendants  alleged  was 
then  due  on  the  bill  of  sale,  thus  leaving  a  balance 
of  711.  lis  9d.  due  to  the  defendants.  A  composi- 
tion of  2fl.  6d.  in  the  pound  was  sanctioned  by  the 
court  and  the  receiving  order  rescinded.  On  tho- 
3rd  Nov  1886  a  cheque  for  81.  lis.  8d.  waa  sentr 
by  the  plaintiff's  solicitors  to  the  defendants^ 
being  the  dividend  on  the  balance  ft  711,  UsSi.^ 
Digitized  by  V^OOQlC 
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bnt  this  cheque  was  inclosed  in  a  letter  in  nrhich 
it  was  stated  that  this  payment  was  without 
prejudice  to  any  claim  which  the  plaintiff  might 
make  in  regard  to  the  seizure  and  sale  of  the 
fnrnitnre. 

ii.  Vauphan  Williams  and  James  Wilson  for 
the  plaintiff. — This  bill  of  sale  is  bad  because  the 
-consideration  is  not  duly  stated;  it  is  bad  also 
because  the  whold  principal  and  interest  thereon 
became  due  on  the  failure  in  payment  of  any  one 
instalmenc : 

Dnrw  V.  Burton,  48  L.  T.  Bep.  N.  S.  433  [  11  Q.  B. 
Dir.  537 ;  52  L.  J.  636,  Q.  B. :  32  W.  B.  428 ; 

Myen  y.  Elliott.  54  L.  T.  Bep.  N.  S.  552 ;  HQ.  B. 
hiv.  526 ;  55  L.  J.  233,  Q.  B. ;  34  W.  B.  338. 
Muifkij,  Q.C.  and  Nasmith  for  the  defendants. 
—The  consideration  has  been  duly  stated,  as  the 
whole  snm  of  80!.  was  paid  over  as  alleged  in  the 
bill  of  sale.  The  bill  of  sale  is  valid,  as  the  case  of 
Lumleti  T.  Simmons  (56  L.  T.  Rep.  N.  S.  13+), 
Tecently  decided  by  the  Court  of  Appeal,  covers 
this  case.  On  the  facts  of  the  case,  the  plaintiff, 
by  paying  to  the  defendants  the  composition  in  the 
bankruptcy  proceedings,  recognised  the  validity  of 
the  bill  of  sale,  and  was  thereby  estopped  from 
lafterwards  disputing  its  validity.  The  plaintiff 
has  sustained  no  substantial  damage  in  conse- 
quence of  this  seizure  of  the  furniture. 

WHson  in  reply. — This  case  is  clearly  dis- 
ttinguishable  from  Lumley  v.  Simmons  {ubi  sup.), 
since  in  that  case  the  principal  and  interest  were 
at  any  given  time  separable  and  ascertaiaable; 
And  though  the  whole  of  the  principal  would 
become  dne  on  a  default,  yet  the  interest  would 
Auly  become  dne  up  to  the  date  of  Uie  default, 
but  in  this  case  the  principal  and  interest  are  so 
blended  together  that  they  cannot  be  separated 
and  ascertained  at  any  given  time,  and  the  whole 
future  interest  is  made  payable  upon  any  given 
default,  which  is  clearly  in  conflict  with  the  ca-ses 
of  Davis  V.  Burioii  (ubi  sup.)  and  Myers  v.  Elliott 
(ubi  sup.).  As  to  the  estoppel,  no  case  of  estoppel 
arises  here,  since,  as  soon  as  the  defendants  seized 
ihe  plaintiff's  goods  under  the  bill  of  sale,  assuming 
ic  to  be  bad,  a  trespass  was  committed,  and  a 
right  of  action  vested  in  the  plaintiff,  which  could 
only  be  satisfied  by  the  accord  and  satisfaction  of 
the  tort.  Here  the  defendants'  position  has  not 
been  in  any  way  altered  by  the  ccmduct  the 
jdaintiff : 

Pickard  V.  Smiw.  6  A.  &  E.  «»; 

Freeman  v.  Cooke,  2  Ex.  654 ;  18  L.  J.  114,  Ex. ; 

WMou^b^  V.  Backhouse,  2  B.  4:  C.  821 ;  2  L.  J. 

ClariU  and  another  v.  Hart,  6  H.  of  L.  Cu.  633 ; 
27  L.  J.  615,  Ch. 

As  to  the  measnre  of  damages,  the  plaintiff's 
fnrnitnre  had  cost  3002..  and  the  minimum  amount 
■of  damages  should  not  fall  below  the  sum  received 
•by  the  oefendants  from  the  sale,  bat  the  true 
measure  of  damageii  is  the  value  of  the  goods  to 
.the  plaintiff  at  the  time  of  the  sale. 

March  15. — Poelock,  B. — ^This  was  an  action 
Intia^t  by  the  plaintiff,  who  was  the  owner 
■of  some  furniture,  against  the  defendants, 
who  were  a  loan  fund  association,  for  seizing 
and  selling  furniture  belonging  to  the  plaintiff 
under  a  bill  of  sale  dated  the  19th  Jnne  1^. 
The  plaintiff  bad  failed  to  pay  an  instalment 
"Which  was  due  under  that  bill  of  sale,  and  he  also 
ihad  become  bankrupt  upon  his  own  petition. 
Under  these  circumstances  the  def^damtsasseorted 
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that  there  was  a  right  to  seize,  and  th^  did  aeisj 
accordingly.  The  first  two  points  raised  were 
objections  to  the  bill  of  sale.  It  was  said  in  the 
first  instance  that  the  consideration  for  the  bill  of 
sale,  namely  781.  15«.  stated  therein,  was  not  truly 
stated,  a  portion  of  the  7SL  15*.  being  for  interest 
due  under  the  bill  of  sale.  The  provisions  of  the 
bill  of  sale,  I  cannot  say  were  peculiar,  bat  they 
vrere  of  this  character :  The  furniture  was 
assigned  by  way  of  security  for  80f.  and  interest 
thereon  at  the  rate  <^  27  per  cmt.  per  annum. 
Then  the  grantor  agreed  that  he  would  pay 
to  the  gruiteea  the  {vincipal  sum  aforesaid 
together  with  the  interest  due,  by  eight  equal 
payments  of  13!.  on  the  19th  Sept.  next  and  on 
the  19tb  day  of  every  succeeding  third  month. 
The  consideration,  which  was  stated  at  781.  lot., 
did  include  an  earlier  amount  of  interest  which 
was  due  on  an  earlier  bUl  of  sale  and  debt,  and  if 
that  were  so  without  the  whole  sum  having  been 
paid  over  to  the  borrower,  there  might  have  been 
some  good  gronnd  for  this  contention.  Bnt  in 
point  of  fact  there  was  a  conflict  between  the 
evidence  of  the  plaintiff  himself  and  the  evidence 
of  Mr.  Staff,  the  manager  for  the  defendants,  who 
gave  this  statement :  He  said  that  when  the 
monev  was  paid  a  cheque  for  801.  was  changed, 
and  tnat  802.  in  notes  uid  gold  were  given  to  the 
plaintiff.  Then  he  shows  how  the  money  became 
dne ;  and  oat  of  that  snm  the  plaintiff  made 
certain  payments.  Now  I  accept  that  view  as 
given  in  the  evidence  of  Mr.  Staff,  and  I  lejert 
the  view  as  given  by  the  plaintiff.  The  result 
therefore  is  that,  there  having  been  actually  80i. 
paid  over  in  notes  and  gold,  there  is  no  gronnd 
for  this  objection.  It  brings  the  case  within  the 
decision  oi  James,  L.J.,  in  Ex  parte  CkaUinor; 
Re  Rogers  (44  L.  T.  Bep.  N.  ^.  122 ;  16  Ch.  Div. 
260).  There  is  a  further  objection  to  the 
bill  of  sale,  which  is  this.  It  was  said  that  it 
was  invalid  because  it  made  the  whole  amoanc 
dne  on  nonpayment  of  one  instalment.  The 
provision  in  respect  to  that  is  this :  that  the 
grantor  declared  that  ho  wonld  duly  pay  to 
the  grantees  the  principal  sum  aforesaid,  to||ether 
witn  the  interest  dne,  by  eight  eqoal  instol- 
mentK  of  IZL  payable  in  every  third  month, 
and  that  in  case  default  is  made  in  any  one  of 
the  said  instalments,  then  he  shall  immediat>Jy 
thereafter  pay  to  the  grantees  the  whole  amount 
remaining  unpaid  under  this  security.  Now  that 
amount  of  137.  is  arrived  at  by  lumping  togethn 
the  principal  and  the  interest,  and  making  that 
principal  and  interest  repayable  over  a  certain 
number  of  months.  The  result  is,  therefore,  that 
it  does  make  interest  payable  on  a  day  certain, 
irrespective  of  the  period  at  which  the  interest 
would  become  due  according  to  the  ordinary 
course  of  events.  Under  these  circumstances  it 
seems  to  me  that,  under  the  authority  of  Davis  v. 
Burton  {ubi  sup.)  and  Myers  v.  EllioU  (ufrt  <«p-}* 
this  bill  of  sale  is  void  on  that  ground.  WtU, 
that  being  so,  that  would  give  a  cause  of  actioD  to 
the  plaintiff  for  the  seizure  of  these  goods  under 
the  bill  of  sale.  Bnt  then,  the  defendants  coo^ 
tended  that,  even  assuming  tbat  the  bill  of  sale 
was  invalid,  the  plaintiff  is  estopped  from  claimi^ 
damages  for  the  seizure  in  consequence  of  the 
facts  which  arose  at  the  time  and  after  that 
seizure.  Now  here  it  is  very  essential  that  the 
dates  at  which  the  events  occurred  shonld  be 
observed.    On  the  1 9tfa  Jun» 1885  the  billof  sale 
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was  given,  as  I  said  before,  the  conaideration  on 
the  face  of  it  being  781.  lbs. ;  bnC  together  with 
the  past  interest  due  at  that  time,  the  whole 
amount  due  to  the  defendants  was  1041.  Upon 
the  26th  Oct.  in  that  year  the  plaintiff  petitioned 
in  bankraptcy ;  and  upon  the  30th  Oct.  a  state* 
ment  of  affairs  was  filed  by  the  j^intiff,  and  the 
defendants  were  inserted  in  that  stobement  as 
secured  creditors  for  this  1041.  Now  there  is 
ample  authority  to  show  that,  although  the  bill  of 
sale  may  be  void,  still  the  defendants  were 
creditors  for  that  whole  amount  of  104!.,  and 
could  sue  for  their  debt.  On  the  3rd  Kov.  the 
landlord  of  the  plaintiff's  premises  put  in  a 
distress  for  rent.  The  amount  of  that  rent  was 
191.  19a.  On  the  4th  Nov.,  the  next  day,  there  was 
a  sale  under  the  bill  of  sale,  and  the  proceeds  of  the 
goods  sold,  after  deducting  the  auctioneer's  costs 
of  sale  and  other  costs,  amounted  to  511.  7a.  3d. 
The  landlord  claimed  to  hare  his  rent  paid  out  of 
that,  nnd  it  v:aa  paid,  and  that  left  a  balance  of 
S2L  Si,  Sd.  available  for  the  satisfaction  of  the 
bill  of  sale.  After  the  payment  of  rent,  that 
balance  of  321.  8t.  3(2.  being  bo  available,  the 
balance  which  was  due  under  the  bill  of  sale, 
which  was  not  covered  by  that,  was  711.  Us.  9d. ; 
that  is  to  say,  in  order  to  m^e  up  the  whole 
amount  which  was  due  for  the  debt  of  1042.  For 
that  balance  of  711.  11«.  9d.,  for  which  the  defen- 
dants were  unsecured  cr^itors,  they  proved 
afterwards,  at  the  rate  of  2a.  6d.  in  tne  pound 
for  the  sum  of  81.  8s.  Ilc2.  It  so  happened  that 
there  were  really  no  other  assets  than  the 
furniture  which  was  sold  under  the  bill  of  sale. 
That  appears  by  the  bankruptcy  proceedings,  and 
accordingly  on  the  11th  Dec.  1885  a  report  was 
made  to  the  creditors  by  the  ofiBcial  receiver  which 
shows  these  facts.  Then  on  the  18th  Dec.  there 
was  a  confirmation  by  the  court  of  the  arrange- 
ment proposed,  and  a  dividend  of  2a.  Qd.  in  the 
poand  was  declared ;  hut  that  dividend  of  2e.  6d. 
was  in  no  way  to  be  paid  out  of  the  proceeds  of 
the  sale  under  the  bill  of  sale,  but  it  was 
guarauteed  by  two  friends  of  the  plaintiff.  The 
further  dates  are  these:  on  the  3rd  Nov.  1886 
there  was  a  correspondence  between  Mr.  Staff 
the  defendants'  manager,  and  Messrs.  Olding  the 
plaintiff's  solicitors,  and  ultimately  Messrs.  Olding 
sent  to  Mr.  Staff  a  cheque  for  which  a  receipt  was 
given  on  the  6th  Nov.  for  81.  8s.  lid.,  being  the 
dividend  upon  the  sum  of  711.  Us.  9d.  in  re^pect 
of  which  toe  defendants  were  unsecured,  at  the 
rate  of  2a.  6d.  in  the  pound.  But  when  it  wau 
paid,  it  was  paid  with  a  letter  ooveriug  it  in  which 
were  the  words  that  it  was  to  be  without  pre- 
judice to  any  claim  that  might  be  made.  Then 
in  March  fast  (1887>  the  writ  in  this  action 
was  issued.  Now  the  question  upon  that  is, 
whether  the  plaintiff  was  in  any  way  estopped 
from  suing  for  the  damages  which  he  sustained 
by  reason  of  the  sale  of  his  goods  in  consequence 
of  what  had  passed.  I  may  here  observe  that 
there  was  clearly  no  estoppel  before  the  seizure 
and  sale.  There  is  no  evidence  of  any  arrange* 
ment  having  been  entered  into  between  the 
plaintiff  and  the  defendants.  Each  party  exer- 
cised their  own  rights,  and  rested  upon  them, 
and  therefore,  when  that  seizure  and  sale  took 
place,  as  it  did  on  the  4th  Nov.  1885,  the  bill  of 
»ale  being  bad,  there  was  a  rested  right  of  action 
from  that  date  in  the  plaintiff.  Now  what  was 
thera  that  occurred  afterwards?  Again  each  party 
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acted  on  his  own  right.  There  is  no  evidence  of 
any  arrantrement,  written  or  verbal,  and  the 
dividend  was  paid,  not  oat  of  the  proceeds  of  the 
sale,  but  by  being  guaranteed  by  friends  of 
the  bankrupt,  and  the  result  is,  to  my  mind,  that 
there  is  no  pretence  for  saying  that  there  is  any 
estoppel.  There  is  no  conduct  on  one  side  or  the 
other  which  leads  to  such  a  supposition.  I  need 
not  refer  now  to  the  general  law  of  estoppel,  but 
ic  is  to  be  found  in  Pickard  v.  Searg  (uln  gup.)  as 
limited  by  Parke,  B.  in  Freeman  v.  Coohe  (uH 
6up.).  This  shows  that  mere  conduct  or  state- 
ment made  by  a  person  is  not  estoppel,  unless 
the  position  of  other  parties  is  altered  thereby. 
There  is  one  case,  however,  which  was  cited  which. 
1  will  allude  to  because  it  has  some  bearing  upon 
the  question,  and  that  is  the  case  of  Willoughbi)  v. 
Backhome  {uhi  mp.).  In  that  case  a  landlord  had 
seized  his  tenant  s  goods  in  such  a  way  as  to  be 
guilty  of  an  excessive  distress,  and  the  tenant 
entered  into  a  sort  of  arrangement  with  him 
respecting  the  sale  of  the  goods  seized,  giving  hitn 
further  time  for  the  sale.  It  was  held  that,  uuder 
these  ctrcumatances,  there  was  uo  estoppel,  and 
that  the  tenant  was  entitled  to  all  the  Tights 
against  the  huidlord  and  could  insist  upon  them 
as  if  that  had  not  taken  place.  There  will,  there- 
fore, be  verdict  and  judgments  for  the  plaintiff 
upon  the  claim.  With  regard  to  dam(^ire&,  the 
facts  stand  in  this  way :  It  was  said  that  the 
original  cost  of  the  goods  was  about  300f.  Of 
course  one  must  allow  for  natnral  wear  and  tear, 
and  also  for  the  net  proceeds  which  were  received 
upon  the  sale.  Still  beyond  that  there  is  a 
damage,  in  my  judgment,  proved  to  the  plaintiff, 
and  that  damage  1  assess  at  50/.  Therefore  there 
will  be  a  verdict  and  judgment  for  the  plaintiff 
on  the  claim  for  that  amount,  and  there  will  bo  a 
verdict  fortfae  plaintiff  on  Uie  coanter*claim,  with 
costs. 

Verdict  and  judgment  for  tJte  plaintiff  for  507. 
Solicitors  for  the  plaintiff,  Olding  and  Olding, 
Brighton. 

Solicitor  for  the  defendants,  W.  J.  W.  Beard. 

EbSATUiC— Confcraalort  of  Riser  Tltanttt  v.  Coutuiiuioneit  of 
InHmd  hrvenue.  ante.  p.  I!l8.— In  Beooiirt  colamii,  At  top  or  the  hrad- 
iKiU.>br  »  bstora  Hnddlnton,  B.  anA  Uaolaty,  J.,"  read  "before 
Dennti)  »nd  HftwUna,  J  J." 


Kov.  27  afltZ  Dec.  21,1886.  ^ 
(Before  Denman,  J.) 

DVFOUBCET  AND  Co.  V.  BiSHOF  AUD  OTHEBS.  (a) 
Ship  and  ahipping — Carriage  of  gooda — Charter' 
party — Advanced  freight — Right  of  cargo  oicner 
to  recover — Bigkt  of  insurer  to  etie  in  cargo 
owner**  name.  . 

Tlte  plaintiffa  bought  goods  on  ferma  including  coat, 
freight,  and  inauravce.  The  rendora  ahipped 
the  goods  on  the  d^endnnta'  ship  under  a  charter- 
party,  stipulating  for  the  payment  affreight  in 
advance.  Freight  loaa paid  in  advance  and  in- 
attred.  The  gooda  were  lost  by  the  defendants' 
wgligence.  The  plaintiffs  paid  the  vendors  for 
the  gooda  a  stim  which  included  the  adcanced 
freight,  receiving  in  exchange  ihe  hill  a  of  lading 
and  iliepoliof  on  the  advanced  freigM. 

Held,  in  an  action  for  damages  for  non-delivery 
of  the  gooda,  that,  as  ihe  damages  icere  to  6a 

<<i)  Beponrd  by  JoREFH  SMITH,  Ewi.,Bututar-At-LAW| 
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etmsidered  vnih  reference  to  the  valtte  of  tJte  goods 
at  the  port  of  arrival,  the  plaintive  were  entitled 
to  recover  as  part  of  tlieir  damages  tlie  advanced 
freight  paid  by  them  as  part  of  the  price  of  the 
goods,  and  that  the  tn«iM*er  of  the  advanced  freight 
was  entitled  to  sue  for  it  in  the  plainttfs^  name 
as  part  of  the  damages  which  the  -plaintiffs,  hut 
for  the  insurance,  tootdd  have  austained  by  the 
defendants'  negligence. 
This  was  an  action  brouglit  by  the  plaintiffs, 
Dufoarcet  and  Co.,  the  owners  of  a  cargo  of  1500 
tons  of  superphosphate,  shipped  on  board  the 
steamship  Attrora,  against  tae  defendants,  the 
owners  of  that  steam^ip,  to  recover'  damages  for 
the  non-deliverj  of  the  cargo  which  was  lost,  as 
was  admitted,  by  the  negligence  of  the  defen- 
dants. 

Cohen,  Q.C.  and  J.  F.  AapiftaU  for  the  plaintiffs. 
Barnes  for  the  defendants. 
The  facts  of  the  case,  and  the  argnments  of 
connsel,  sufficiently  apfiear  in  the  judgment,  the 
following  being  the  caaes  cited : 
Ds  Bavale  v.  f  andalZ,  4.  M.  A  a  37 ; 
Hides  T.  Shield  and  (mother,  7  B.  &  B.  688  ;  96  L.  J. 
205,  Q.  B. ; 

Frayes  and  another  y.  Worms,  19  C.  B.  N.  S.  159 ; 

84L.  J.  274,  C.  P.J 
RusaeU  v.  Niemann,  10  L.  T.  Bep.  N.  S.  786  ;  34L.  J. 

10,  C.  P. ; 

Ireland  v.  Livinggton,  15  L.  T.  Bep.        S.  206; 

L.  Bep.  5H.  L.  395; 
Bvme  T.  Schiller,  25  L.  T.  Bep.      S.  211 ;  L.  Bep. 

6  Ex.  319 ; 

aimpgon  T.  Thomson,  38  X.  T.  Bep.  N.  S.  1 ;  8  App. 
Caa.  279; 

Qreat  Indian  Peninmia  Railway  Company  T.  Turn- 
bull,  53  L.  T.  Bep.  N.  S.  325; 
Rodoeonaehi  t.  MiOwtn,  IS  Q.  B.  Div.  67. 

Cur.  adv.  vidt. 

Denman,  J. — ^The  question  in  this  case,  which 
was  tried  before  me  without  a  jury,  arose  npon 
the  following  state  of  facts :  In  Oct.  1885  the 
plaintiffs,  Dufourcet  and  Co.,  were  under  con- 
tract to  sell  to  certain  merchants  in  America 
named  Ualoolmson,  1500  tons  of  snpei^hospbate. 
In  order  to  enable  them  to  perform  this  contm^t 
they,  on  the  23rd  Oct.  1885  and  other  days, 
entered  into  three  contracts  with  Gibbs  axti  Co., 
merchants  in  London,  each  contract  being  for 
500  tons  of  snperphosphate  at  so  much  per  ton,  to 
be  shipped  m  fine,  drr,  merchantable  condi- 
tion, cost,  freight,  and  insurance  by  sterner 
to  Savannah.  Payment  three-fourths  cash  in 
London  against  documents,  and  balance  in  ten 
days  from  shipment.  Buyers  to  have  option  of 
insuring  in  America,  seller  allowing  current  rate 
of  premium  ruling  here.  Discount  and  commis- 
sion 3^  per  cent.  As  explained  by  Lord  Black- 
bum,  in  the  well-known  case  of  Ireland  v.  lAvinq- 
ttone  (15  L.  T.  Bep.  N.  S.  206:  L.  Eep.  5  H.  t. 
395,  at  p.  406)  the  contract  price  under  these  con- 
tracts was  one  for  the  whole  of  the  valuable 
thin^  to  be  done  or  given  by  the  consignor  to  the 
consignee,  viz.,  the  actual  cost  of  the  f^ods  with 
the  premium  of  insurance  and  the  freight.  On 
the  5th  Not.  Gibbs  and  Co.  enterea  into  a 
charter-party  with  the  defendants  for  the  steamer 
Aurora.  It  was  admitted  that  the  plaintiffs  did 
elect  to  insure  in  America.  If  they  nad  not  done 
so  Gibbs  and  Co  would  ijave  insured  as  part  of 
their  duty  under  the  contract,  and  hare  handed 
over  the  policy  to  the  plaintiffs.  The  charter- 
party  provided,  that  if  "  required  by  the  captain 


the  whole  freight  to  be  advanced  on  signing  bills 
of  lading,  snhject  to  a  deduction  of  3^  per  cent, 
for- interest  and  insnrance,"  and  that  the  ship  wm 
to  "  have  an  absolute  Hen  upon  the  cargo  for  all 
freight,  drad  freight,  and  demurrage,  charterer's 
responsibility  ceasing  on  shipment  of  cargo." 
Gibbs  and  Co.  paid  the  master  60OI.  on  acconnt  of 
the  freight  on  signing  bills  of  ladii^  as  reqaired 
by  the  master,  uid  they  effected,  on  the  24th 
Nov.,  an  insurance  for  60W.  on  the  freight  so 
advanced  in  the  name  of  their  own  brokers, 
Brown  and  Co.,  on  behalf  of  the  plaintiffs,  with 
the  City  of  London  Insurance  Company,  and 
banded  that  policy  ^over  to  the  plaintiffs.  The 
1500  tons  were  shipped  in  London,  and  the  ship 
went   to  Hartlepool  in    accordance  with  the 
charter-party  and  bills  of  lading.  She  left  Hartle- 
pool on  her  voyage  to  Savannah  on  the  2oth  "Nor. 
at  5  p.m.  and  was  lost  on  the  same  evening  within 
three  hours  by,  as  was  admitted,  the  negligence 
of  the  defendants'  servants.    On  the  1st  Dec.  the 
plaintiffs  paid  Gibbs  and  Co.  for  the  1500  tons, 
including  the  6001.  paid  for  advanced  freight,  and 
the  amount  due  in  respect  of  the  policy  <for 
which  they  had  become  liable  at  the  current  rate 
(rf  premium  according  to  the  contract),  the  sum  of 
30721.  15a.  6d.,  received  in  exchange  for  the 
policy  for  600Z.,  and  three  bills  of  lading  each  for 
500  tons  of  superphosphate.    ITpon  the  loss  of 
the  vessel  being  known  the  plaintiffs  claimed  from 
the  defendants  the  above  sum  of  36722.  15«.  6d., 
and  brought  this  action  on  the  12th  Dec.  1885. 
In  the  statement  of  claim,  as  originally  delivered 
on  the  7th  Jan.,  the  plaintiffs  sued  upon  the  hills 
of  lading,  alleging  default  in  the  delivery  of  the 
goods  and  negligence,  which  occasioned  the  loss 
of  the  ship  and  the  floods  on  board,  subsequently 
the  statement  of  claim  was  amended  by  addinga 
statement  that  prior  to  the  shipment  Gibbs  and 
Co.,  from  whom  the  plaintiff  had  purchased  the 
goods  for  36721.  15t.  6d.,  to  cover  coat,  freight, 
and  insuruice,  and  who  had  been  paid  that 
amount  by  the  plaintiffs,  had  paia   to  the 
master  60W.  as  an  advance  of  freight.   To  this 
part  of  the  statement  of  claim  (as  amended) 
the  defendants  pleaded  in  the  7th  and  8th  para- 
graphs of  their  amended  defence,  first,  that  Gibbs 
and  Co.  and  the  plaintiffs,  by  the  charter-party 
and  the  bills  of  lading,  undertook  to  insure  the 
advanced  freight,  and  to  look  to  the  nnderwriten 
thereon  for  any  loss  of  the  same  capable  of  being 
covered  by  an  ordinary  marine  policy,  and  not  to 
the  defendants ;  and,  secondly,  that  if  the  defen- 
dants were  liable  to  be  sued  by  the  plaintiffs,  the 
plaintiffs  ought  not  further  to  maintain  the  action, 
i.e.  in  respect  of  the  6D0i..  for  that  on  the  18th 
March  1886,  the  defendants  satisfied  and  dis- 
charged all  claims  of  the  plaintiffs  against  the 
defendants,  and  all  damages  and  costs  in  respect 
thereof  by  payment  of  27001.,  which  was  accepted 
and  received  by  the  phuntiffs  in  satisfaction  snd 
discharge  of  the  sua  claim,  damages,  and  costs. 
The  only  question  raisfid  before  me  was  whether 
the  plaintiffs  could  maintain  this  action  for  the 
benefit  of  the  underwriters  of  the  policy  for  6001 
advanced  freight.   The  facts  relating  to  this  part 
of  the  case  were  as  follows :  After  the  present 
action  was  broaght  it  was  found  that  the  defen- 
dants were  insured  in  two  mutual  insnrance  com- 
panies which  had  insured  them,  not  only  for  the 
loss  of  the  ship,  but  ^rainst  such  liabilities  as 
t  they  might  incur  by  the  loss  oTthe  ship.  Nwotis- 
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tione  were  entered  into  between  one  Wetherby  on 
beliBlf  of  tbe  plaintiff,  and  Biley,  acting  for  the 
matnal  companies  and  for  the  defendants,  with 
tKe  object  of  enabling  the  plaintiffs  to  obtain 
compensation  from  those  companies  instead  of 
looking  to  the  defendants  for  compensation. 
TJltimately,  a  compromise  was  arrived  at,  and  the 
plaintiffs  received  2700Z.,  which  the  defendants, 
in  their  8th  paragraiih  of  the  defence,  set  up  as  a 
settlemeDt  of  the  plaintiffs  whole  daim,  including 
the  t>O0Z.  which  was  part  of  the  3672Z.  15s.  6d.  paid 

Sr  them  to  Gibbs,  but  which  the  plaintiffs 
leged  was  expressly  esclnded  from  the  settle- 
inent.  The  letter,  which  the  defendant  contended 
had  the  effect  of  a  settlement  of  the  whole  of  their 
claim  of  3672Z.  IBs.  6d.,  was  dated  the  17th  March 
1886,  addressed  to  the  owners  of  tbe  ship,  signed 
by  Dufonrcet  and  Co.,  and  was  as  follows : 
"Dufourcet  and  Co.  v.  Bishop  and  oiherB;  jRe 
Aurora  'i.a.  In  consideration  of  your  paying  ns  the 
ram  of  2700!.  in  full  settlement  of  our  claim  for 
ihe  loss  of  the  cargo  of  the  superphosphate  in  the 
above  action,  we  hereby  agree  to  abandon  that  part 
of  the  said  action  which  relates  to  the  cargo,  and 
to  pa^  all  our  own  costs  therein,  to  discharge  all 
ear  witnesses,  and  not  to  render  any  aysistance  to 
the  company  in  which  the  advance  freight  of  600Z. 
is  insured  unless  compelled  to  do  so.  We  also 
agree  to  hand  yon  the  original  invoices  and  bills 
of  lading  dnly  indorsed  for  the  whole  of  the  said 
cargo,  the  invoices  of  costs  thereof,  and  the 
duurter-party,  &c.,  also  to  assign  to  you,  at  yonr 
expense,  all  our  rights  to  the  recovery  <xl  the  loss 
of  the  said  cargo  against  the  American  under- 
writers on  the  same,  and  to  hand  you  all  requisite 
documents  we  may  have  in  our  possession  and 
control  in  support  of  the  claim  against  the 
said  underwriters,  and  to  render  you  every 
assistance  in  our  power  at  your  expense,  with 
a  view  to  a  recoveir  of  the  same,  which, 
when  recovered,  shall  be  entirely  for  your 
benefit,  you  holding  us  harmless  and  indem- 
nified against  any  claim  that  may  be  made  on  us 
1^  the  said  nnderwriters  oonseqnent  upon  any 
proceedings  by  you  against  them.  We  fnnhw 
wree  not  to  apply  to  the  said  nnderwriters  for 
the  return  of  the  premium  of  insurance  on  the 
said  cargo  within  six  months  from  this  date, 
unless  in  the  meantime  you  inform  us  that  yon 
will  not  proceed  against  the  said  underwriters 
for  the  loss  of  the  cargo."  This  letter  is  some- 
what ambiguous  in  its  terms,  but  I  can  only 
understand  it  as  abandoning  that  ^rt  of  the 
plaintiffs*  claim  which  consists  of  the  claim  in 
respect  of  the  cargo  as  distinct  from,  and  exclu- 
sive of  the  amount  of,  the  advanced  freight  of  6001. 
■which  is  specifically  mentioned  in  tbe  letter.  The 
whole  action,  and  not  part  only  at  that  time  (tbe 
17th  March)  related  to  the  cargo,  so  that  the  pro- 
Tisim  to  abandon  that  part  would  be  senseless 
unless  something  was  meant  to  be  excluded,  and 
there  is  nothing  else  which  can  be  suggested 
except  the  advanced  freight  in  respect  of  which 
the  plaintiff  conld  have  recovered  anything  by 
nason  of  the  loss  of  the  cargo.  T.  think,  therefore, 
that  the  agreement  of  the  17th  March  doea  not 
prove  the  8th  paragraph  of  the  defence,  setting  up 
the  payment  of  27U0/.  as  a  settlement  of  all  claims 
of  the  plaintiffs  against  the  defendants,  and  all 
damages  in  respect  thereof.  The  defendants,  the 
shipowners,  farther  contended  that  no  action 
would  lie  against  them  at  tbe  suit  of  the  plaintiffs  .> 
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in  respeot  of  the  600Z.  advanced  freight,  because, 
b^  the  charter-party  and  bill  of  lading,  the  plain- 
tiffs  and  Gibbs  and  Co.  were  bound  by  tbe  stipula- 
tion as  to  advanced  freight,  and  the  freight  of 
6001.  had  been  advanced  accordingly,  and  the  plain- 
tiffs and  Gibbs  and  Co.  undertook  to  insure  and 
look  to  the  underwriters  for  any  loss  which  conld 
be  covered  by  insnrance,  and  that,  inasmuch  aa 
the  plaintiff  conld  not  recover  back  the  6001.  from 
the  defendimtH  on  thnr  own  account  (according 
to  J)e  Bilvale  v.  Kendall,  4  M.  &  S.  37.  and 
other  casee),  neither  could  they  aue  for  the  benefit 
of  the  insurer^  in  order  to  indemnify  them  against 
a  risk  for  which  they  were  liable  under  the  policy, 
but  for  which  tbe  defendants,  the  shipowners, 
were  not  liable  at  all.   I  am  of  opinion  that  this 
defence  merely  amounts  to  an  ingenious  attempt 
to  defeat  the  City  of  London  Insurance  Company 
of  its  right  to  be  subrogated  to  the  rights  of  the 
plaintiffs  as  against  the  defendants  in  respect  of 
so  much  of  the  damages  recoverable  by  the  plain- 
tiffs as  they  had  covered  by  the  policy  of  600Z.,  on 
which  the  company  bad  been  compelled  to  pay  the 
.plaintiffs  that  amount.    I  think  it  clear  from  the 
decision  of  the  Court  of  Appeal  in  tbe  veij  recent 
case  of  Rodoconaehi  v.  MiWum  (18  Q.  B.  Div.  67). 
that,  upon  the  loss  of  the  vessel  by  the  negligence 
of  the  dc&ndants,  the  plaintiffs  were  entitled  to 
damages,  incloding  the  600Z.  for  vhich  they  were 
liable  to  Gibbs  and  Co.,  as  part  of  the  value  of  the 
cargo  at  the  end  of  the  voyage.   I  think  it 
equally  clear  that  they  had  no  right,  as  against 
the  insurers  of  that  advance  freight,  to  barter 
away  their  right    to  recover  it   as  part  of 
the  damage  sustained  by  them  by  the  loss  of 
the  cargo ;  and  I  also  think  that  they  have  not 
even  purported  to  do  this  by  the  compromise  of 
the  17th  March,  which  doea  not  use  language 
which  need  necessarily  so  be  constructed,  inas- 
much as  they  only  profess  to  abandon  a  portion 
of  their  action,  and  the  document  in  which  they 
do  so  draws  a  distinction  between  that  part 
which  relates  to  the  cargo  and  the  6001.  in.  ques- 
tion, and  contemplates  the  possibility  of  their 
being  called  upon  to  do  the  very  thing  they  are 
now  doing,  viz.,  to  be  pluntifEs  for  the  benefit  of 
the  insurance  company,  as  insurers  of  the  600Z. 
advance  freight.  All  they  stipulate  to  do  in  that 
respect  is  not  to  render  any  assistance  to  the 
company  in  which  tbe  advanced  freight  is  insured 
unless  compelled  to  do  so;  but  if  the  insurance 
company  has  a  right  to  be  subrogated  to  their 
rights  as  against  the  defendants,  so  far  as  the 
loss  of  this  GOOl.  is  concerned,  they  are  compelled 
to  give  all  the  assistance  which  is  required,  viz.. 
not  to  object  to  the  use  of  their  name  to  enable  the 
insurance  company,  who  have  fully  indemnified 
them  for  this  part  of  their  damage,  to  recover  it 
from  the  defendants  as  part  of  the  datn^e  caused 
by  the  negligent  loss  of  the  cargo.   It  'was 
admitted  on  the  hearing  that  the  insurance  com- 
pany had  insisted  on  the  action  bein^  continued 
for  their  benefit  in  respect  of  the  600Z.  in  question. 
I  do  not  think  that  tho  cases  cited  by  Mr.  Barnes 
are  at  all  inconsistent  with  this  view.  Though 
they  establish,  as  a  general  rule,  that  money  paid 
by  way  of  advanced  freight  cannot  be  recovered 
back  on  the  failure  of  the  voyage,  they  by  no 
means  establish  that  where  the  cargo  owner  has, 
OS  part  of   the  price   of   the  goods,  paid,  or 
become  liable   to  pay  a  snm,  for  freight  in 
advance,  and  the  goods  are  lost  by  negligence 
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of  the  shipowner,  he  m&j  not,  as  part  of  his 
damages  (which  are  to  be  considered  with  refer- 
ence to  the  valne  of  the  goods  at  the  port  of 
srrival),  be  allowed  as  against  the  shipowner  an 
amoant  eqnal  to  the  freight  so  advanced ;  and  if 
he  happens  to  be  partially  indemnified  against 
that  loss  by  an  insurance  of  that  very  amount  of 
ndvanced  freight,  I  can  see  no  reason  why  the 
insnrer  of  that  amoant  should  not  be  entitled  to 
sae  in  his  name  for  it  as  part  ot  the  damage 
whicii  the  cargo  owner  bnt  for  the  insnrance 
voald  have  sustained  by  the  defendants*  negli- 
gence.  I  think,  for  the  above  reason,  that  the 

flaintiffs  are  entitled  to  judgment  for  6001.,  and 
give  jndgment  accordingly  for  that  amount 
■With  costs.  Judgment  for  phiint!f$. 

Solicitor  for  the  plaintiffs,  0.  S.  Clarkaon. 

Solicitors  for  the  defendants,  TumbuJl,  TiUy, 
and  Mouair,  for  ZVmt&uZI  and  TUly,  West  Hartle- 
pool. 


Monday,  March  14. 
(Before  Day  and  Wills,  J  J.) 
Beckett  asd  asothek  v.  Taskeb  ahs 

AVOTHEE.  (a) 

JTru&and  and  wife — Wife^t  teparate  property — 
Post-nuptial  eettlement — Bettraint  upon  antici- 
pation— Contract  by  wife  during  coverture — 
Liability  of  settled  prtmerty  after  hueband'a  deaih 
^Marned  Women'*  Property  Act  1882  (45  ^  46 
Viet.  c.  75),  8. 1,  sub'Sect.  2, 4,  and  aa.  5, 19. 
Sy  a  post-nvptial  teitlemeni  property  devised  by 
will  to  a  married  tooman  for  Iter  aeparate  use 
without  any  restraint  against  anticipation  waa 
limited  to  her  for  life  for  her  separate  use  without 
powtr  of  anticipation,  with  remainder  to  the 
liuahandfor  life,  with  remainder  to  the  children, 
^c.    The  wife  subsequently  during  the  coverture 
vmde  a  promissory  note  in  favour  of  the  plain- 
tiffs in  the  husba7id*a  lifetime,  and  the  plaintiffa 
after  the  death  of  the  husband  obtained  jvdgm^t 
tliereon  against  her,  and  an  order  for  the  appoint- 
meiit  of  a  receiver  of  the  rents  atid  profits  of  the 
settled  property. 
Seld,  that  the  settlement  teas  not  void  for  want  cf 
eonsideraiioii,  and  that  upon  the  trw  eonttruetion 
of  the  Married  Women's  Property  Act 
(4:) ^46  Vict. c.  75),  as.  1,5,19.  the  property  com- 
prised in  the  eettlement  waa  not  liable  to  satisfy 
the  judgment,  and  that  the  order  appointing  the 
reeeicer  must  be  discharged. 
This  was  an  appeal  on  the  part  of  the  defendant, 
Mrs.  Fanny  Elizal)eth  Tasker,  against  an  order  of 
Huddleston,  B.  refusing  to  set  aside  an  order  of  a 
matiter  appointing  a  receiver  ot  the  rents  and 
profits  of  real  estate  held  by  her  under  the 
lollowintr  circumstances : 

Mrs.  Toskcr  was  married  in  Sept.  1871,  and  at 
that  time  held  property  for  her  separate  use 
under  a  will  of  prior  date,  there  being  no  restraint 
against  anticipation. 

On  the  27th  March  1872  Mrs.  Tasker,  by  a  post- 
nuptial settlement,  settled  this  property  for  her 
own  use  for  life,  with  a  restraint  on  antirtpation, 
with  remainder  to  her  husband  for  life  or  until 
bankraptcy,  with  remainder  to  the  children  of 
the  marriage. 

(c)  B^orted  bjr  Joseph  SHira,  £«).,  B&rrialCTHU-LAK. 
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On  the  6th  July  1885  Mrs.  Tasker,  during  the 
continnance  of  her  coverture  joioed  in  making  a 
joint  and  several  promissory  note. 

On  the  13th  Oct.  the  husband  died,  and  Mni. 
Tosker's  coverture  ceased.  On  the  13th  July  1886 
an  action  was  brought  in  the  Mayor's  Court  upon 
the  promissory  note,  and  on  the  10th  Aug.,  no 
appearance  having  been  entered  by  the  defen- 
dants, judgment  was  siguedin  the  action  in  the 
ordinary  form. 

SalMoqnently  the  action  was  removed  to  the 
Queen's  Bench  Division  for  the  purpose  ot  taking 
out  a  writ  ot  elegit,  and  on  the  2i.na  Kor.  a  wm 
of  elegit  was  ti^en  out»  to  which,  Mrs.  Tasker 
having  effected  a  mortgage  ot  the  pnqierty,  a 
return  ot  nulla  bona  was  made. 

Mrs.  Tasker  then  applied  to  the  Mayor's  Court 
to  vary  the  judgment  by  adding  the  words,  "  but 
that,  as  regards  the  defendant  Fanny  Elizabeth 
Tadcer,  the  execution  thereon  be  limited  to  the 
separate  estate  of  the  defendant  not  subject  to 
any  restraint  against  anticipation,"  and,  this 
amendment  having  been  made,  the  judgment  was 
again  varied,  on  the  application  of  the  plaintiff,  by 
odding  the  words  "  unless  by  reason  of  sect.  19  ot 
the  Married  Women's  Property  Act  1882  the  pro- 
perty shall  be  liable  to  such  execution  notwith- 
standing such  restraint." 

On  the  7th  Jan.  1887  a  receiver  of  the  rents  and 
profits  of  the  property  was  appointed  at  chambers 
on  the  ex  parte  application  of  the  plaintiffs,  and, 
Huddleston,  B.  having  on  appeal  refused  to  set 
aside  this  order,  the  defendant  Fanny  Elizabeth 
Tasker  now  appealed  from  his  decision  to  the 
Divisional  Coart. 

Seward  Brice,  Q.C.  (with  him  Yelverton)  tor  the 
appellant. — At  the  time  judgment  in  the  actim 
was  signed,  this  property  was  the  separate  estate 
of  the  defendant,  subject  to  a  restraint  from 
anticipation.  [Bat,  J. — ^At  the  time  the  <»der 
was  made  appointing  a  receiver  she  vraa  a  widow. 
That  being  so,  whv  is  n<A  the  order  goodP]  It 
has  been  clearly  laid  down  that  a  jndgment 
against  a  married  woman  can  only  be  enforced 
against  the  property  she  had  at  the  time  the 
liability  was  contracted,  and  which  she  has  at  the 
time  when  the  judgment  is  given.  In  Pike  t. 
Fiixgibbon  (41  L.  T.  Rep.  N.  S.  148 ;  42  lb.  5-2.'»; 
44  ih.  562;  14  Ch.  Div.  837;  17  Ch.  Div.  4^A) 
it  was  held  that  the  general  engagements  of  ft 
married  woman  entitled  to  separate  estate  can  be 
enforced  onl^  against  so  much  of  the  separate 
estat-e  to  which  she  was  entitled,  free  from  any 
restraint  on  anticipation,  at  the  time  when  the 
engagements  were  entered  into,  as  remains  it 
the  time  when  judgment  is  given,  and  nut  again*! 
separate  estate  to  which  she  became  entitlea  tfur 
the  time  ot  the  engagements,  nor  against  separate 
estate  towhich  she  was  entitled  at  the  time  of  the 
engagements  snbject  to  a  restraint  on  antiripa- 
tion.  The  mie  laid  down  in  that  case  has  nm* 
been  adhered  to  and  confirmed.  In  Jt/wj  v.  Luau 
(4.9  L.  T.  Rep.  N.  S.  216;  23  Ch.  Div.  7lii)  certsin 
policies  of  assurance  on  the  life  of  the  hnfilisnd 
were  by  a  post-nuptial  settlement  made  in  pnr- 
suance  oE  ante-nuptial  articles,  assigned  to  trustees 
upon  trust  to  receive  the  money,  and  pay  the  in- 
come to  the  wife  during  her  life  for  her  separaw 
use  without  restraint  on  anticipation.  DnrinlT 
the  life  of  her  husband,  the  wife  made  promis^oyT 
1  notes  in  favour  of  thn  plaintiff,  and  the  plaintif 
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liftTing — the  haeband  being  still  alive — bron^ht  on 
«ction  claiming  a  charge  upon  the  policies,  it  was 
held  that  the  trust  for  separate  use  did  not 
arise  till  after  the  death  of  the  fansband.  and  chat, 
as  the  uontracts  of  a  married  woman  can  only  be 
enforced  against  property  which  formed  part  of 
her  separate  estate  at  the  date  of  the  contract, 
the  action  could  not  be  maintained.  Apart,  there- 
fore, from  the  Married  Women's  Property  Act 
1882,  the  order  appointing  a  receiver  in  tnis  case  is 
bad.  Secondly,  the  fact  that  this  is  a  post-nuptial 
settlement  by  the  wife  of  her  own  estate  does  not 
render  it  void  for  want  of  consideration.  In 
EewUon  v.  Negvs  (16  Bear.  594)  it  was  held  that  a 
post-noptial  settlement  of  a  wife's  estate,  whereby 
it  is  limited  to  the  wife  for  her  separ^e  use  for  life, 
vithoat  power  of  anticipation,  with  remainder 
to  the  husband  for  life,  with  remainder  to  the 
childrra,  Ac,  is  not  void  as  against  a  subsequent 
puTcbaser  from  the  husband  and  wife  as  a  Tolun- 
tsry  settlement  under  the  27  Eliz.,  the  modifi- 
cttion  by  the  husband  of  the  life  estate  in 
poBsessiont  and  1^  the  wife  of  her  inherit- 
ance, forming  a  good  and  Talnable  considera- 
tion. Lastly,  there  is  nothing  in  the  Harried 
Women's  Property  Act  1882  to  affect  this  case. 
[Dat,  J. — Is  not  this  property  the  separate  pro- 
perty of  the  defendant,  out  of  which  any  damages 
or  costs  recovered  ^lainst  her  in  an  action  are 
payable  by  the  2nd  sub-section  of  the  Ist  section 
of  the  Act  <ajf]  In  DrayeoH  v.  Harriton  (17 
Q.  B.  Div.  147)  Smith,  J.  says  with  reference  to 
this  sub-section :  "  The  words  are  clear  that  she 
can  enter  into  and  render  herself  liable  as  if  she 
were  ^feme  tole.  not  upon  any  contract,  but  only 
npon  contracts  in  respect  o£  her  separate  estate. 
Oil  the  whole,  I  agree  that  she  is  meuit  to  be 


(a)  The  2itd  mod  4th  snb-sections  of  the  1st  section  of 
tte  Married  Women's  Property  Aot  1882  (4S  A  46  Viot. 
c  35)  i»oTide  as  followa : 

(2.)  A  darned  woman  bIibII  be  capable  of  entering  in 
to  and  rendering  herself  liable  in  respect  of  and  to  the 
•xtent  of  her  Mparate  proper^  on  any  otnitraot,  and  of 
naag  and  beiiur  sued,  either  in  contrart  or  in  tort,'  or 
otiMnviee,  in  allreflpeote  as  if  ehe  were  a  feme  aole^  and 
her  huband  need  not  be  joined  with  her  aa  plaintiff 
or  defendant,  or  be  made  a  party  to  may  aotion  or  other 
leRil  prooeediiif  bronfl^t  by  or  taken  against  her;  and 
sny  damages  or  costs  reoorered  hy  her  in  any  anofa  aotion 
or  proceeding  eball  be  her  separate  property,  and  any 
duugea  or  coata  recovered  against  her  in  any  aaoD 
action  or  prooeeding  shall  be  payable  ont  of  her  separate 
property,  and  not  othonrise. 

,(4.)  EVery  contract  entered  into  1^  a  married  woman 
oith  reapect  to  and  to  bind  her  separate  propertpr  ahall 
bind  not  only  the  separate  property  whioh  she  is  pos- 
waaed  <A  or  entitled  to  at  the  date  of  the  contract,  bat 
alao  all  eepsrate  property  which  she  may  thereafter 
acqnire. 

And  the  19th  section  proridflB :  Kothing  in  this  Aot 
ooatuned  shall  interfere  with  or  affect  any  eettlement  or 
Mreement  for  a  aettlement  made  or  to  be  made,  whether 
■More  or  after  marriage,  reapectii^  the  property  of  any 
uurisd  woman,  or  shall  interfere  vitb  or  render  inope- 
ntire  any  restriction  against  antloipation  at  present 
attached  or  to  be  hereafter  attached  to  the  enjoyment 
of  amy  property  or  income  by  a  woman  nnder  any  aettte- 
mrat,  wieement  for  a  settlement,  will,  or  other  instru- 
s>nt;  bat  no  restriction  againat  anticipation  contained 
»>  any  settlement  or  agreement  for  a  settlement  of  a 
*<niian'B  own  property  to  be  made  or  entered  into  by 
betwlf  ehall  have  any  validity  against  debts  contracted 
by  her  before  marriage,  and  no  settlement  or  agreement 
'or  a  aettlement  ahall  have  any  greater  force  or  validity 
*S>nut  creditors  of  anch  woman  than  a  like  aettlement 
orasreement  for  a  settlement  made  or  entered  into  by 
a  man  wonld  bare  against  his  creditors. 
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no  more  capable  of  contracting  and  rendering 
herself  liable  upon  contracts  in  respect  of 
her  separate  property  which  is  snbiect  to 
a  restraint  upon  anticipation  than  she  was 
before  the  Act  of  1882  woa  passed."  In 
this  case  the  estate  is  subject  to  a  restraint  upon 
anticipation,  and  the  Act  of  1882  therefore  does 
not  alter  the  law  with  respect  to  it.  [Da.t,  J.— ' 
Does  not  tue  4th  sub-section  of  the  1st  section, 
extending  the  lialrility  of  a  married  woman  to 
"  all  separate  propertv  which  she  may  thereafter 
acquire,"  apply  PJ  SLe' cannot  be  said  to  have 
acquired  this  property  since  the  contract.  In 
Jie  SJtakespear ;  Beakin  v.  Lakin  (53  L.  T.  Rep. 
N.  S.  34;  30  Ch.  Div.  169),  it  was  held  that  this 
sub-section  does  not  enable  a  married  woman  who 
has  no  existing  separate  property  to  bind  by  a 
contract  any  separate  property  which  she  may 
possibly  thereafter  acquire,  the  contract  referred 
to  being  a  contract  entered  into  at  a  time  when 
she  has  existing  separate  property.  The  19th 
section  coJy  applies  to  future  settlements.  The 
learned  coansel  dso  referred  to 

As  WhUaJter ;  C&rufion  v.  Whitatar,  56  L.  T.  Bsp. 
N.  8.84;  84  Cb.  Div.  227. 

Harper  for  the  respondent. — ^The  receiverahip 
order  was  properly  made,  and  ought  to  stand.  On 
the  death  of  the  husband,  the  restraint  on  antici- 
pation came  to  an  end,  and  from  that  time  the 
widow  held  the  property  as  a/eme  sole,  and  it  is 
therefore  liabje,  by  the  2nd  and  4th  sub-sections  of 
the  Ist  section  of  ihe  Act  of  1882,  to  satisfy  this 
judgment.  Draycott  v.  Harriaon  (uhi  avp.)  was 
an  application  utr  an  order  of  committal  nnder 
sect,  b  of  the  Debtors'  Act  1869.  und,  as  it  affected 
the  libfflrty  of  the  subject,  Uk)  Act  was  necessarily 
oonstmed  as  strictly  as  possible  in  favour  of  the 
debtor.  That  case,  however,  is  distinguishable  on 
two  grounds :  first,  because  the  husband  in  that 
case  was  still  alive ;  and,  secondly,  because  the 
decision  there  was  based  on  sect.  1,  sub-sects.  2 
and  4,  whereas  here  sect.  19  is  material.  As  to 
the  firat  point,  the  property  in  this  case  came  into 
the  possession  of  ibe  widow  on  the  death  of  the 
husband,  and  as  soon  as  it  came  into  her  posses- 
sion it  became  liable  to  satiety  this  debt.  By  the 
5th  section  of  the  Act,  "every  woman  married 
before  the  commencement  of  this  Act  shall  be 
entitled  to  have  and  to  hold  and  to  dispose  of  in 
manner  aforesaid  as  her  separate  property  all  real 
and  personal  property,  her  title  to  which,  whether 
vested  or  contingent,  and  whether  in  possession, 
reversion,  or  remainder,  shall  accrue  after  the 
commencement  of  this  Act."  [Dat,  J. — ^I'hat  is, 
**  shall  accrue  during  coverture."  Tlw  section  is 
not  for  the  purpose  of  enabling  creditors  to 
enforce  debts  against  unmarried  women,  but  for 
the  protection  of  married  women.]  By  sect.  1, 
sub-sect.  3,  every  contract  entered  into  by  a 
married  woman  snail  be  deemed  to  be  a  contract 
entered  into  by  her  wich  respect  to  and  to  bind  her 
separate  property,  unless  the  contrary  be  shown. 
[Day,  J. — This  property  was  subject  to  restraint 
against  anticipation.]  The  19th  section  deals 
with  that  point,  providing  that  no  restriction 
against  anticipation  in  any  settlement  of  a 
woman's  own  property  to  be  made  or  entered 
into  by  herself  shall  have  any  validity  against 
debt.s  contracted  by  her  before  marriage,  and  no 
settlement  sliall  have  any  greater  force  or  validity, 
against  creditors  of  such  women  than  aUke  settle- 
Digitized  by  VjOOglC 


Becutt  asd  avother  v.  Taskek  and  ahotsvx. 


eSS-ToLLVI.,  21.  S.] 


THE  LAW  TIMES- 


[July  %  lOT. 


Q.B.  DiT.] 


ment  made  or  eotered  into  hj  a  man  wonld  have 
against  his  creditors.  In  this  case  the  restraint 
was  created  by  the  woman  herself.  [Wnis,  J. — 
Does  not  the  totter  part  of  sect.  19  refer  to  future 
Bettlements  ?']  It  is  snbmittod  that  it  is  not  so  re- 
Btricted  in  ita  operation.  Tbevordsareplain.that 
"no  settlement  shall  bare  any  ppreater  Talidity  " 
against  creditors  than  a  like  settlement  made  by 
a  man,  and  there  is  nothing  to  nonSne  the  Bection 
to  fatnre  settlements.  Moreover,  this  settlement 
was  whollT  TotQnt«ry.  and  is  void  for  want  of 
consideration. 

Dat,  J. — I  am  of  opinion  that  the  order  for  the 
appointment  d  the  receiver  must  be  set  aside.  I 
do  not  profess  to  be  free  from  donbt  npon  the 
numerons  points  which  have  been  taken  before  ns 
by  the  learned  counsel  on  either  side,  but,  upon 
the  best  consideration  I  am  able  to  give  the  case, 
I  think  that  the  order  onght  to  be  set  aside.  If 
this  case  had  come  before  the  court  for  determina- 
tion independently  of  the  statute,  it  is  iidmitted 
that  this  estate,  being  now  in  the  possession  of 
this  lady  as  a  feme  aoU,  wonld  not  have  been  liable 
under  a  covenant  entered  into  by  her  daring 
covertnre.  Subject,  therefore,  to  the  question  as 
to  whether  the  property  is  subject  to  restraint 
against  anticipation,  it  is  conceded  that  it  was  the 
separate  property  of  the  defendant,  and  could  not 
before  the  Married  Women's  Property  Act  1882 
(45  &  46  Yict.  c.  75)  have  been  seized  for  a  con- 
tract entered  into  daring  her  coverture,  becanae 
it  has  been  held  that  snch  contracts  are  mere 
promises,  and  can  only  be  enforced  aeainst  such 
separate  estate  as  she  was  possessed  of  at  the 
time  of  entering  into  the  contract,  or  so  mnch  of 
it  as  remains  at  the  time  of  judgment  recovered, 
whether  such  judgment  be  recovered  during  or 
after  the  cessation  of  the  coverture.  The  death  of 
the  husband,  in  fact,  in  no  way  affected  the 
liability  of  the  wife.  This  was  the  old  law,  and  I 
do  not  think  that  that  law  Has  been  in  any  way 
altered  by  any  of  the  provisions  of  the  Married 
"Women's  Property  Act  1882,  except  that  I  think 
that,  by  the  4th  sub-section  of  the  1st  section,  a 
contract  entered  into  by  a  married  woman  binds 
not  only  the  separate  property  she  is  possessed  of 
at  the  date  of  the  contiact,  but  also  all  separate 
property  thereafter  acquired  by  her  during  her 
coverture.  But  the  property  which  we  are  dis- 
cussing is  not  separate  projierty  of  which  she  was 
possessed  at  the  date  of  the  contract,  and  it  is  not 
separnte  property  which  she  acquired  afterwards 
dnriug  her  covertnre,  and,  as  she  only  contracted 
to  be  liable  in  respect  of  such  property,  she  has 
not  in  any  way  bound  bythe  contract  the  property 
comprised  in  the  settlement.  But  it  is  said  that 
the  settlement  is  void  for  want  of  consideration. 
I  do  not  see,  on  the  materials  before  us,  that  it 
is  so.  The  husband  took  a  life  estate  in  the 
property  determinable  on  bankruptcy,  and  he 
consented  that  on  his  bankruptcy  his  interest 
should  cease,  and  go  over  to  the  children  of  the 
marriage.  I  am  not  disposed,  therefore,  to  say 
that  there  was  no  consideration. 

"VVii-LS,  J. — I  am  of  the  same  opinion.  It  is 
clear  that  before  the  Act  of  1882  was  passed, 
whenever  a  married  woman  entered  into  a  con- 
tract she  only  bound  the  separate  estate  free  from 
restraint  on  anticipation  which  she  had  at  the 
time  the  contract  was  entered  into.  Before  the 
Act,  therefore,  as  it  i%  not  suggested  that,  nsfiim- 
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iafu  the  settlement  to  be  good,  this  pnyerty 
altered  its  character  until  the  death  at  the 
husband,  it  was  clearly  not  liable  for  this  ddt. 
But  it  is  said  that  the  Act  of  18^  has  enlarged 
the  remedy  of  the  creditors.  I  do  not  think  uit 
it  is  so.  It  is  contended  that  the  words  of  sect.  1, 
sub-sect.  4,  which  provide  that  "  every  contract 
entered  into  by  a  married  woman  with  reniea 
to  and  to  bind  her  separate  property,  &hall  bind 
not  only  the  separate  property  whidi  she  is  poB> 
sessed  of  or  entitled  to  at  tne  date  of  the  contract, 
but  also  all  separate  property  which  she  nuj 
thereafter  acquire,"  have  erected  this  change,  in- 
asmuch as  this  property  which,  during  the  corer- 
tare  was  separate  property  snbject  to  a  restraint 
on  anticipation,  ceased  on  the  death  of  the  husband 
to  be  subject  to  that  restraint,  and  became  separMe 
property  acquired  after  the  date  of  the  contnc^ 
witnin  the  meaning  of  the  Bub-section.  Inrnj 
judgment  that  is  not  ao,  becanae  I  think  that  the 
woixls  apply  to  married  women  imd  not  to  widows 
and  mean  "all  separate  property  which  the 
married  woman  may  thereafter  acquire."  Then 
Mr.  Harper  says  that  the  5th  sectitm  also  gives  a 
larger  rig^t  to  the  creditors.  That  section  pnK 
vides  that  every  woman  married  before  the  com* 
mencement  of  the  Act  shall  be  entitled  to  havfr 
and  to  hold,  and  to  dispose  of,  as  her  sepante 
property,  all  real  and  personal  property,  her  title 
to  which,  whether  vested  or  contingent,  aad 
whether  in  possession,  reversion,  or  remainder, 
shall  accrue  after  the  commencement  of  this  Act, 
and  it  is  contended  that,  by  the  operation  of  tbit 
section,  when  the  periodical  paymmt  of  incone 
becomes  due  from  this  property,  and  comee  into 
the  hands  of  the  wife,  it  is  immediately  lisble  for 
the  payment  of  this  debt.  I  do  not  think  that  so 
large  a  change  was  contemplated  hy  the  Legis- 
lature, because,  if  it  were  bo,  this  section  wonld 
entirely  do  away  with  all  i>estraint8  upon  antico- 
pation,  or,  at  any  rate,  with  the  larger  part  of  theif 
value.  In  my  opinion,  this  section  is  confined  in 
its  operation  to  property  the  title  to  whidi 
accrued  after  the  passmg  of  the  Act,  imd  does  not 
apply  to  this  property,  xhon,  with  respect  to  the 
19th  section,  I  entertain  no  donbt  that  the  whole 
of  the  last  part  relates  to  settlements  made  after 
the  passing  of  the  Act,  and  has  no  operation  npoo 
settfemenls  which  were  in  existence  at  the  tune 
of  the  passing  of  the  Act.  The  other  part  of  the 
argument  also  presents  some  difficulty,  bnC  oa 
consideration  I  do  not  think  that  this  settlonent 
was  voluntan-.  At  the  time  it  was  effected  then 
were  no  children  of  the  marriage,  and  the  biith 
of  issue  is  of  the  essence  of  the  tenancy  by  the 
curtesy.  The  (^ration,  therefore,  of  the  settJe* 
ment  was  to  give  the  husband  an  immediate  Sfe 
estate  on  the  death  of  the  wife,  whereas  he,  oa 
the  other  hand,  submitted  to  its  ^ienation  ou  his 
bankruptcy,  a  provision  which  wonld  seriootly 
hamper  the  use  of  it  for  the  purpose  of  ratsiiig 
money  upon  it.  I  am  of  opinion,  therefore,  thst 
this  settlement  is  not  a  voluntary  settlement,  but 
that  it  is  valid  and  subsisting.  On  all  these 
grounds  I  think  that  the  order  appointing  t)i» 
receiver  must  be  set  aside.  ^^^j 

Solicitor  for  the  appellant,  N.  White. 
Solicitor  for  the  respondent,  J.  G.  Atprof. 
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April  4)  and  5. 
(Before  Hawkins  and  Smtth,  JJ.) 

CciLEii  V,  Tbz  Nobth  London  Bailtai 
COMPAHX.  (a) 
Commm  earriert  —  Qraiuitous  hailees  —  Loat  of 
hggage — LiabS/iiji  of  railtoay  eompany — I7n- 
ncuonaUe  ngvlatian. 

A  leaaon-tieket  holder  on  a  raUway  between  B.  and 
S.  gave  hU  hag,  which  vaa  olhminae  nnlahelled, 
at  B.,  to  a  pvtier,  and  saw  it  labelled  for  K., 
and  put  onto  a  harroro  with  other  luggage  to  be 
put  into  the  train.  Se  travelled  in  the  train  at 
far  aa  C,  an  intermediate  atation,  tokere  he  got 
ottt,  and  he  continued  hia  joitmey  to  K.  by  the 
next  train.  On  hia  arrival  at  K.  hia  ba^  urat 
miaaing,  and  he  thereupon  aued  the  railway 
eompany  for  ita  value. 

At  a  aeaaon-ticket  holder  he  had  aigned  a  contract, 
by  which  he  agreed  to  abide  by  the  regulationa 
and  bye-lawa  of  the  company,  and  b^  one  of  auch 
regulationa  the  company  gave  notice  that  theij 
wotdd  not  he  remonaible  for  any  paaaenger'a 
laggage  unUaa  fully  addreated  xo'ilh  the  name 
iHia  tUaHnation  ef  the  aumer, 

HitU,  thai  auch  regulation  W*  wtreaaonable  and 
mdUd,  heeavae  it  freed  the  company  from 
HabQUy  ariaing  even  from  miaeondud  orfeumy. 

also,  thtU,  under  the  ahove  eireum^neea,  from 
ike  ataiiona  of  O.to  K.,  the  company  would  not 
have  been  tUu>le  a$  common  earriera,  but  aa  gra- 
tmtottt  baileea  only. 

Thk  vas  a  motion  by  way  of  appeal  from  the 
roliiiji^  of  the  Becorder  for  the  City  of  London, 
sitting  as  judge  of  the  Mayor's  Court,  to  set 
aside  a  nonsuit,  and  to  enter  judgment  for  the 
pIsintifiF. 

The  facts  were  as  follows :  The  plaintiff  was  a 
Reason-ticket  holder  on  the  defendant  company's 
line  between  Broad-street  and  Kew  Gardens.  On 
the  6th  July  last  be  gave  his  bag  to  a  porter  at 
Broad-street  statioii,  and  saw  it  labelled  for  Kew 
Crardens,  but  the  bag  was  not  otherwise  addressed 
with  the  D^me  or  destination  of  the  plaintiff. 
The  plaintiff  saw  the  bag  put  on  to  a  barrow 
with  other  Inggage,  and  then  got  into  the  train, 
and  travelled  in  it  as  far  as  Camden  Town. 
There  be  got  out*  and  proceeded  to  Kew  Gardens 

the  folnwinff  train,  but  on  his  uTival  there  he 
wu  nnabln  to  find  his  bag.  He  thereupon  sned 
the  defendant  company  for  the  Talne  of  the  ba^, 
namely,  71. 10a.  Upon  the  hearing  of  the  case  m 
the  Iwyor's  Court,  upon  the  conclusion  of  the 
pluntiff's  case,  the  learned  Becorder  directed  a 
nrnisoit  to  be  entered,  on  the  ground  that  there 
TCB  no  evidence  of  negligence  to  go  to  the  jury. 

The  plaintiff  now  moved  that  the  nonauit  be 
set  aside,  and  judgment  entered  for  the  plaintiff. 

The  plaintiff,  as  a  season-ticket  holder,  had 
agned  an  agreement,  by  the  7th  clause  of  which 
he  agreed  to  abide  by  all  the  mlee,  regulations, 
«ri  %e-Iaws  of  the  directors,  of  the  Nort  n  London 
Bulway,  which  were  then  or  thereafter  shonld  be 
infmtK. 

By  No.  20  of  the  general  rM^lations  of  the 
defendant  company  it  was  provided  that : 

In  order  to  prevent  delay  ntd  inconvenience  on  the  re- 
wimy  of  luggage  at  the  end  of  a  poBmay,  paswngfirs 
we  leqoested  to  plaee  on  each  article  their  name  and 
■Adreu ;  and  notice  is  hereby  given  that  the  company 
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1  will  not  be  reaponsible  for  any  pa^aenger'a  Inggaga 
unleBs  fatly  and  properly  addreiaea  with  the  name  and 
destination  of  the  owner,  nor  for  any  article  conveyed 
inside  the  carriages. 

Gtiiry,  for  the  plaintiff,  in  support  of  the  motion. 
— ^The  general  regulation  is  unreasonable  and 
invalid,  because  it  relieves  the  company  from  all 
liability  in  respect  of  paaeengera'  luggage,  even 
for  the  misconduct  or  fraud  of  their  servants. 
There  was  some  evidence  of  negligence  to  go  to 
the  jury. 

Candy,  Q.C.,  contra.  —  The  learned  Becorder 
was  justified  in  entering  a  nonsuit.  The  plain- 
tiff's name  and  address  were  not  on  the  httv 
in  accordance  with  the  contract  which  he  had 
signed.  There  is  no  evidence  of  negligence. 
The  company's  liability  as  common  carriers 
ceased  at  Camden  Town,  where  the  plaintiff 
left  the  train.  At  any  rate  they  were  not 
liable  after  the  arrival  of  the  train  at  Kew 
Gardens.  If  the  bag  was  put  on  to  the  platform 
at  Kew  Gardens  ana  was  not  claimed  there,  the 
company  then  ceased  to  be  liable  as  common 
earners.  The  defendants  are  not  liable  for  any 
consequence  of  the  pliuntiiFs  having  left  the  train 
at  Camden  Town,  which  he  had  no  right  to  do. 
His  contract  with  the  company  was  to  travel 
between  the  two  stations  of  Broad-street  and  Kew 
Gardens  only.  Supposing  the  bag  to  have  been 
actually  in  the  train,  the  defendants  would  be 
liable  for  it  as  gratuitous  bailees  at  most,  for  the 
second  part  of  the  joamey  from  Camden  Town 
to  Kew  Gardens. 

Guiry  in  reply. 

Hawkhts,  J.— I  am  of  opinion  that  the  learned 
Becorder  ought  in  this  case  to  have  left  the 
question  of  nef^igenee  to  the  jury,  and  that  ba 
was  wrong  in  nonsuiting  the  plaintiff.  The 
claim  was  for  damages  sustained  oy  the  plaintiff 
by  the  loss  of  his  bag  during  a  journey  on  the 
defendants'  railway  on  the  6th  July  1886.  The 
plaintiff  was  a  season-ticket  holder  on  their  line 
between  the  stations  of  Broad-street  and  Kew 
Gardens.  The  contract  under  which  he  held  his 
ticket  was  dated  the  3rd  June  1886,  and  it  begins 
with  a  request  to  be  supplied  by  the  North  London 
Bailway  Company  with  a  second-class  season 
ticket,  for  which  he  agreed  to  pay  '61.  bs.,  upon 
and  subject  to  certain  conditions  and  agreements 
thereunder  written.  By  virtue  of  such  ticket  the 
holder  was  to  be  allowed,  on  the  production  of  it 
to  the  proper  officers  the  company  during  the 
journey,  to  travel  by  any  of  the  company's 
ordinary  passenger  trains  between  Brood-streefe 
and  Kew  Gardens,  and,  in  consideration  of  the 
ticket  being  granted,  he  a^eed  to  abide  1^ 
certain  regulations  and  conditions,  by  the  4th 
of  which  the  ticket  was  to  be  available  only  for 
journeys  between  the  stations  of  Broad-street 
and  Kew  Gardens,  in  the  event  of  the  train 
stopping  at  those  stations;  and  in  the  event  of 
the  holder  travelling  by  a  train  not  stopping 
at  those  stations,  he  was  to  pay  the  whole  fare 
for  the  fidl  distance  travelled  as  an  ordinary 
passenger,  without  any  rebate  or  allowance  on 
account  of  such^  season  ticket.  By  the  7th 
section  of  the  agreement  he  agreed  to  abide  by 
ail  the  rules,  r^ulationa,  and  l^e-laws  of  the 
directors  of  the  North  London  Bailway  Company 
then  in  force,  or  irhioh  thereafter  should  be  in 
force.  The  20th  relation  of  the  c^pany  pro- 
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vided  that,  "  in  order  to  prevent  delaj  and  incon- 
yenience  on  the  re-deliTeiy  of  loKgage  at  the  end 
of  a  jonmey,  passengers  are  reqaested  to  place 
on  each  article  their  name  and  address ;  and 
notice  is  hereby  fi^Ten  that  the  company  will  not 
be  responsible  for  anv  paaBeDger*s  Inggage  unless 
fully  and  properly  addressed  with  the  name  and 
destination  of  the  owner,  nor  for  any  article  con- 
veyed inside  the  carriaRes."  Now,  one  of  the 
qneations  which  we  have  to  decide  is,  whether 
tnat  is  a  valid  regulation  or  an  invalid  and  unen- 
forceable one.  Before  I  go  into  that,  I  may  point 
out  that  the  plaintiff  was  the  only  witness  called, 
and  he  says  that  he  saw  the  bag  labelled  by  the 
porter,  but  that  his  name  and  address  were  not 
on  it ;  and  in  cross-examination  he  says  that  the 
bag  was  on  the  trolly,  but  he  does  not  kniow  if  it  was 
put  into  the  train.  If  the  20th  regulation  is  vtiid, 
there  is  no  doubt  that  the  company  would  hare  a 
good  defence  to  this  action.  The  effect  of  ihia 
stipulation  is  to  protect  the  company  against  all 
obligations  as  far  as  regards  passenger's  luggage, 
if  it  does  not  bear  a  label  addressed  with  uie 
owner's  name  and  destination.  Whether  "  desti- 
nation "  there  means  the  ultimate  destination  of 
the  passenger,  or  so  long  only  as  he  is  in  the 
train,  is  not  perfectly  clear,  but  I  take  it  to  mean 
the  station  to  which  he  intended  to  carry  his 
lu^age,  because,  beyond  that,  the  railway  com- 
pany wonld  not  be  responsible  as  common  carriers, 
but  as  gratuitous  bailees  only.  Now,  the  regula- 
tion, in  effect,  says  that,  if  the  name  and  destina- 
tion of  the  passengOT  is  not  labeUed  on  his  luggage, 
the  company  will  not  be  TeaponBible  in  respect  of 
it,  even  for  the  miscondnct  or  feltmy  of  its  servants. 
The  question  is  whether  that  is  a  reasonable  stipu- 
lation. I  confess  it  afipears  to  me  to  be  quite 
unreasonable,  and  I  think,  therefore,  that  it  is  a 
stipulation  which  could  not  be  enforced  by  the 
company  under  sect.  7  of  the  Bailway  and  Canal 
Traffic  Act  1854  (17  A  18  Vict.  c.  31).  Then  the 
question  arises,  assuming  that  to  be  an  invalid 
stipulation,  and  one  which  wonld  afford  no  defence 
to  the  company,  whether,  upon  the  facts,  any  case 
has  been  made  out  against  the  company.  If  it  is 
necessary  to  determine  that,  I  do  not  think  that, 
under  the  special  circcmstances,  the  railway  com- 
pany wonld  have  been  responsible  as  common 
carriers,  bnt  they  would  have  been  so,  I  think,  if 
the  plaintiff  had  handed  his  luggage  labelled 
from  Broad-street  to  Eew  Gardens  to  a  porter, 
and  had  got  into  the  train  and  traveUed  m  it  to 
Kew  Gfardens.  In  such  a  case  the  defendants 
irouM  be  bound  to  deliver  it  at  Kew,  and  the 
plaintiff  would,  in  default,  be  entitled  to  rfKM>ver 
against  them  as  insurers.  But  the  question  is, 
whether  it  can  be  said  that  the  defendants  were 
common  carriers  under  the  existing  circum- 
stances. I  have  already  said  that  they  would 
have  been  so  if  the  season-ticket  had  been  used  as 
provided  in  the  contract,  and  if  the  plaintiff  had 
travelled  on  by  the  train  as  far  as  Kew.  When 
the  plaintiff  got  into  the  train  the  company  knew 
no  more  than  this,  that  he  was  entitled  to  travel 
to  Kew  Gardens.  But  he  did  not  go  to  Kew,  and 
he  did  that  which  his  season-ticket  did  not  entitle 
him  to  do ;  he  got  out  at  Camden  Town  and  com- 
pleted his  joumejr  hy  a  later  train.  Bailway  com- 
panies are  indulgent,  and  do  not  always  enforce 
their  rij^ts  in  this  respect,  but  I  doubt  it  the 
Brason-ticket  holder  had  an^  right  to  get  out  of 
the  train  at  an  intennediate  station  without 


paying  an  extra  fore,  because  the  speciiJ  contract 
18  between  the  two  stations  only.  I  do  not  think 
that,  daring  the  second  half  d  the  journey,  tba 
company  carried  the  bag  in  question  as  common 
earners,  but  1  think  they  carried  it  as  gratnitons 
bailees  at  least.  Now  the  bag,  having  bees 
booked,  as  it  were,  from  Broad-street  to  Kew 
Grardens,  where  the  company  expected  the  plaintiff 
to  receive  ^t,  certainly  does  not  appear  ever  to 
have  been  delivered  there.  There  is  no  evidence 
as  to  whether  it  was  ever  landed  there.  The 
question  then  is,  whether  there  is  any  evidence  to 
go  to  the  jury  upon  which  they  would  be  justified 
in  finding  such  negligence  and  want  of  care  oo 
the  part  of  the  railway  company  as  to  make  then 
liable  even  as  gratuitous  bailees.  Their  aemiit 
received  the  bag  at  Broad-street,  and  labelled  it 
and  put  it  on  to  a  truck  to  be  put  into  the  train. 
Upon  that  it  seems  to  me  that  there  was  some 
evidence  to  go  to  the  jury,  and  therefore  I  am  (rf 
opinion  that  the  learned  Beoorder  was  wrong  in 
nonsuiting  the  plaintiff. 

Shite,  J. — I  am  of  the  same  (^nion.  The 
question  is  whether,  upon  the  facts  as  stated 
by  my  learned  brother,  tne  learned  Recorder  was 
right  in  nonsuiting  the  plaintiff,  or  whether  the 
plaintiff  had  really  a  cause  of  action  against  the 
defendant  company.  First  it  is  said  by  the  com- 
pany that  the  bag  was  carried  under  the  terms  of 
a  special  contract.  To  that  the  plaintiff  says 
that  the  contract  was  bad,  and  contained  a  stipu- 
lation which  the  company  would  not  be  able  to 
cmforce  under  sect.  7  of  the  Bailw^  and  Canal 
Traffic  Act  1B54.  Secondly,  the  defendants  say 
that  at  most,  after  Camden  Town,  thety  carried 
the  bag  as  gratuitous  bailee,  and  not  as  oommm 
carriers,  and  that  there  is  no  evidence  of  n^i* 
gence  to  fix  the  comjmny  with  liabilitr  for  the 
loss  of  the  bag.  Upon  the  question  whether  or 
not  the  special  contract  was  just  and  reasonable: 
by  its  7th  clause  the  plaintiff  agreed  to  abide 
ail  the  rules,  regulations,  and  bye-laws  of  tM 
directors  of  the  North  London  Railway  Company 
then  in  force  or  thereafter  to  be  in  force.  The 
20th  general  regulation  of  the  company  is  as 
follows :  "  In  order  to  prevent  delay  and  inoonre- 
nience  on  the  re-delivery  of  luggage  at  the  end  of 
a  journey,  passengers  are  reqaested  to  place  on 
each  article  their  name  and  address ;  and  notice 
is  herel^  given  that  the  company  wilt  not  be 
responsible  for  any  passoiger  s  luggage  nnleas 
fully  and  properly  addressed  with  the  name  and 
destination  of  the  owner,  nor  for  any  artu^  ocn- 
Teyed  inside  the  carriages."  Upon  the  true  coa- 
stmction  of  that  regalation,  the  company  give 
notice  that  they  will  not  be  responsible  for  pas- 
sengers' luggage  in  any  event,  unless  the  ctmdi- 
tions  of  that  mie  are  strictly  adhered  to.  Is  that 
just  and  reasonable?  If  that  rule  had  been 
confined  to  cases  of  mis-delivery  or  ddav,  or 
perhaps  to  some  cases  of  negligence,  I  should 
nave  held  It  to  be  good,  although  it  mi^t  not  be 
just  and  reasonable.  Bnt  as  the  rate,  as  it  at 
present  stands,  relieves  the  company  from  liability 
arising  even  from  fraud,  felony,  and  wilful  mis- 
conduct, it  makes  it  all  the  more  unreasonable. 
Therefore  I  am  clearly  of  opiniim  that  the  regu- 
lation is  unreasonable  and  invalid,  and  this  coort 
is  bound  to  say  that  it  cannot  be  enforced.  Then, 
as  to  the  second  point.    After  the  train  had 

rwsed  Camden  Town,  where  the  plaintiff  got  out. 
think  that  the  bag  was  carried  by  the  d^ndant 
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company  as  grataitons  bailees,  although  I  do  not 
decide  vutt  they  were  not  commoa  carriers ;  bnt 
spon  the  special  &ot8  oE  this  oaae,  I  think  that, 
between  Camden  Town  and  Kew  Gardens,  tiiie 
nUway  company  oarried  the  bag  as  gratnitons 
bulees  only,  in  which  case  the^  wonld  be  l^le  for 
gross  nM^hgen(»  only.  The  distinction  is  pointed 
oot  in  the  leading  case  of  Cogg$  t.  Barnard  (in 
1  8m.  Leading  Cases,  p.  222)  thus  :  "  For  all 
practical  purposes  the  mle  may  be  stated  to  be, 
that  the  failure  to  exercise  reasonable  care,  skill, 
and  diligence  is  ^ross  negligence.  What  is 
reasonable  varies  in  the  case  of  a  gratnitons 
bailee  and  that  of  a  bailee  for  hire.  From  the 
former  is  reasonably  expected  such  care  and  dili- 
gence as  persons  ordinarily  use  in  their  own 
affairs,  and  snob  ekill  as  he  hai*.  From  the  latter 
is  reasonably  expected  care  and  diligence,  sacb  as 
are  exercised  in  the  ordinary  and  proper  conrse 
tii  similar  business,  and  such  skill  as  he  on^t  to 
liaye,  nwnely,  the  skill  nsoal  and  requisite  in  the 
bnaiaesa  tar  which  he  receives  payment."  Now, 
the  question  is  whether  there  has  been  any  snch 
wMt  of  skill  here.  A  passenger  puts  his  bag 
labelled  into  a  train,  and  I  assnme  that  at  the 
ead  of  the  jonm^  he  asks  for  the  bag,  but  it  is 
not  there.  I  do  not  think  that  in  such  a  case  a 
judge  ought  to  nonsuit  a  plaintiff.  The  onus  is 
on  the  railway  company  to  show  that  there  has 
been  no  such  want  of  skill.  I  think  that  a  case 
like  that  ought  to  go  to  the  ]ury.  What  other 
coarse  is  open  to  the  owner  of  the  bagP  It 
seems  to  me,  then,  to  be  the  duty  of  the  railway 
company  to  answer  him  if  they  can,  and  to 
account  for  the  absence  of  his  ba^.  I  am  there- 
fore of  opinion  that,  under  the  circnmstanceB  of 
the  present  case,  the  learned  Recorder  was  wrong 
in  nonsuiting  the  plaintiff,  and  that  he  ou^ht  to 
haye  left  the  question  of  negligence  to  the  jury. 

Judgment  for  the  plaintiff. 

Solicitor  for  the  plaintiff,  John  Baitamt. 

Solicitors  for  the  defendants,  Paine,  Son,  and 
PoUoek. 
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Feb.  23,  24,  25,  26,  and  28. 
(Before  Lord  Eshee,  M.R.,  Bowen  and  Pry,  L.JJ.) 

Go\-2RNOES,  Ac,  OF  THE  PoOR  OP  BRISTOL  (resps.) 

p.  Bristol  Urban  Sanitary  Authority 
(appa.)  (o) 

APPEAL  PROX  THE  QUEEH'S  BENCH  BIVISIDN. 

Poor  rate — Land  liable  to  OMieummt,  taken  for 
improvementa — DejieieTwy  in  astetsmenU — Com- 
pletion  of  worles — Lands  Clauses  Consolidation 
Act  1845  (8  Vict.  c.  18),     2,  133. 

The  Lands  Clauses  G&nsolidaiion  Ad  1845.  «.  133, 
vromdea  that  the  promoters  of  undertakings  who 
become  possessed,  oy  virtue  of  that  Act  or  of  the 
special  Ad,  of  lands  luAle  to  be  assessed  to  the 
poor  rate,  shall  from  time  to  time,  until  the 
works  shaU  be  completed  arid  assessed  to  such 
.poor  rate,  be  liable  to  make  good  the  deficiency 
tn  the  assessment  for  poor  rate  by  reason  of  such 

(«)  Baportad  lij  J.  Sxitr  tad  A.  H.  BRnmox,  Esua, 
BuiteterM-Law. 
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lands  homing  been  taken  or  used  for  the  purposs* 
qf  the  worJa,  and  such  deficiency  shaU  be  eom- 
putedaoBordiauto  fkarmtalaitvfXitAntek  lands, 
unthany  buHamg  Aereon,  were  valued  or  rated  at 

the  time  of  ihs  passing  of  the  special  Ad. 

The  defendants  became  possessed,  under  statutory 
authority,  of  lands  liable  to  be  assessed  to  the 
poor  rate  for  the  purposes  of  improvements  by 
the  eonstruetion  o/ new  streets  in  the  anctent  eUy 
of  Bristol.  In  some  ecuea  aU  the  land  taken  woe 
used  in  the  eorutruetion  of  the  roadway  anA 
footway  of  the  new  streets;  but  in  other  cases 
more  land  was  taken  than  was  required  for  that 
pwrpose,  so  that  the  d^endants  were  possessed  cf 
surplus  land  which  was  vacant,  unoccupied,  and 
unassessed.  Such  land  was  to  be  disposed  of  by 
ilie  defendants  by  saleinfee  simple  or  at  fee  farm 
rents  within  a  spedfiea  time,  which  had  not 
expired  when  the  plaintiffs,  the  rating  authority, 
brought  an  action  to  recover  the  amount  of  the 
deficiency  in  the  assessment  to  the  poor  rate 
caused  by  the  lands  having  been  taken. 

Held,  thai  the  works  would  be  completed  toithin  the 
meaning  of  sect.  133  of  the  Lands  Clauses  Con- 
solidation Ad  1645,  and  that  the  liability  of  the 
defendants  to  make  good  any  deficiency  would 
determine,  when  the  roadways  and  footways  were 
fuJiy  eondructed  and  the  whole  of  toe  kuids  taken, 
whi^  could  become  liable  to  assessment,  had 
become  eusessabls. 

Held,  also,  that  the  deficiency  mud  he  computed 
from  Hme  to  time  oy  comparing  the  assessed 
value,  at  the  time  of  the  passing  of  the  special 
Act,  of  the  lands  taken,  with  the  assessed  value  at 
the  time  of  computaiion  of  such  of  the  lands 
taken  as  might  have  again  become  assessable,  and 
that  if  the  latter  amount  was  not  less  than  the 
former  there  would  be  no  deficiency. 

The  power  to  take  lands  under  the  Lands  Glauses 
Consolidation  Acts  was  conferred  upon  the  defen- 
dants by  a  provisionai  Order  in  Council,  confirmed 
by  a  special  Act,  which  described  in  one  seJiedule, 
wt  under  s^arately  numbered  headings,  (he 
several  improoemeni  eehemee  promoted  by  the 
defendants. 

Held,  that  each  improvement  scheme  separately 
described  in  the  adiedule  conatituted  a  separate- 
undertaking,  and  that  the  deficiency  in  the  aeseee- 
ment  to  the  poor  rate  ought  to  be  computed  upon 
each  separate  improvement  scheme. 

This  was  a  special  case  stated  for  the  opinion  of 
the  court  pursuant  to  two  orders  of  a  master. 
The  special  case,  so  far  as  is  here  material,  was 

as  follows : — 

1.  This  action  is  brought  to  recover  alleged 
deficiencies  in  poor  rates  in  respect  of  several 
assessments  of  pro^ties^  taken  fw  street  im- 
provements in  certainparishes  within  the  limits 
of  the  ancient  city  of  Bristol. 

2.  The  plaintiffs  were  incorporated  with  -per- 
petual succession  by  the  local  Act  3  G-eo.  4^ 
0.  xxiv.,  and  were  thereby  appointed  to  be  the 
guardians  of  the  poor  of  the  city  of  Bristol,  snd 
were  by  the  said  Act  invested  with  and  required 
to  exercise  all  and  every  the  powers  and  authori- 
ties with  which  churchwardens  and  overseers  of 
the  poor  then  were,  or  thereafter  should  be, 
invested  by  any  laws  made  or  to  be  made  con- 
cerning the  mamtenance  and  relief  of  the  poor. 

9.  The  defendants  in  this  action  are  the  urban 
sanitary  authority  for  the  city  and,  coxmty  of 
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Brutol  under  the  proruknis  o£  the  PaUio  Health 
AetI875. 

la  By  the  Pahlie  Health  Act  1875.  154.  mj 
nrtwD  Ktnitaiy  anihon^  ma.j  pnrchoae  may  pre* 
mises  for  toe  purpoee  of  widening,  opening, 
enLu-ging,  or  otherwise  improving  any  street,  or 
(with  the  sanction  of  the  Lcx^l  Government 
Board),  tox  the  parpoee  of  making  aay  new 
street. 

11.  By  the  176th  section  (snb-aect.  1)  of  the 
eaid  Act  the  Lands  Clauses  Consolidation  Acts 
18^  I860,  and  1869  are  incorporated  with  the 
said  Act,  with  certain  exceptions  therein  ap- 
pearing. 

12.  By  the  297th  Bection  of  the  said  Act.  the 
Local  €iOTernm«it  Board  U  anthdrised,  under  the 
Tegulations  therein  contained,  to  make  provisional 
orders  empowering  local  aaniiary  antnorities  to 
pat  in  force  the  powers  of  the  Lands  Clauses 
Gmisolidation  Acta  1845.  1860,  and  1869,  with 
respect  to  the  pnrchaBe  uid  taking  of  lands 
otherwise  than  ay  agreement,  snhject  to  any 
snch  provisional  order  being  confirmed  hy  Act 
of  Parliament. 

13.  B^  sect.  316  of  the  said  Pablic  Health  Act 

1875  it  IS  enacted  that  in  the  construction  of  the 
provisions  of  any  Act  incorporated  with  this  Act 
the  term  "  the  special  Act"  includes  this  Act,  and 
(in  the  case  of  the  Lands  Clauses  Consolidation 
Acts  1846, 1860,  and  1869)  any  order  confirmed  by 
Parliament  and  authorising  the  purchase  of 
lands  otherwise  than  by  agreement  under  this 
Act,  and  the  urban  or  rural  aathority  sh^  be 
deemed  to  be  the  promotera  of  the  undertaking, 

the  commissioners,"  or  "  the  undertakers,"  as 
the  case  may  be. 

14.  "By  tlie  133rd  aeotion  ot  the  Lands  Clauses 
ConsoHdation  Act  1845  it  is  enacted  as  foTlowB : 

If  tlM  piomotorB  of  the  nndertakiiw  become  pos- 
sessed by  Tirtne  of  this  or  the  Bpeoial  Aot,  or  any  Act 
incorporated  therewith,  <^  any  Lands  eharged  with  the 
hanS  tax,  of  liable  to  be  assessiM  to  the  poors  rate,  they 
Amll  from  time  to  time  until  the  worln  shall  be  com- 

Sited  and  asaeaaed  to  ssoh  land  tax  or  poea  rate,  be 
ble  to  make  good  the  de&oienoy  in  the  Beveral  aaseas. 
menta  for  land  tax  and  poor's  rate  by  reason  ot  sQch 
lands  having  been  taken  or  ased  for  the  pnTpoaee  of  the 
works,  aad  such  deficiency  shall  be  oomputed  aooording 
t»  the  rental  at  which  saeh  lands,  with  any  bmlding 
theeew,  were  valned  or  rated  at  the  time  of  the  paMUg 
of  the  specif  Act,  and  on  demand  ot  snoh  dsnoieiioy 
the  promoters  of  the  nndertaking,  or  their  treaeam, 
shall  pay  all  ench  deficiencies  to  elector  <^  the 
Mid  assesments  xespectivelr. 

15.  By  the  2nd  section  of  the  said  Lands 
Clauses  Consolidation  Act  1845  the  expression 
**  the  works,"  or  "  the  undertaking,"  is  defined  to 
mean  "the  works  or  nndertaking,  of  whatever 
nature^  which  shall  by  the  special  Act  he  author- 
ised to  be  executed." 

16.  By  the  Local  Government  Board's  Pro- 
visional Orders  Confirmation  (Bristol,  &c.)  Act 

1876  a  provisional  order  of  the  Local  Crovemment 
Bou'd,  made  under  the  provisions  of  the  Public 
Health  Act  1875,  and  relating  to  the  city  of 
Bristol,  was  confirmed,  and  by  the  said  pro- 
visional order  the  Local  Government  Board 
empowered  the  defendants,  as  the  urban  sanitatr 
anttiority  c£  the  said  city,  to  put  in  tarce,  with 
reference  to  the  lands  and  premises  described  in 
the  schedule  thereto,  and  tor  the  purpose  of  widen- 
ing and  otherwise  improving  certain  streets  and 
roads,  the  powers  of  the  Lands  Glauses  Consoli- 
dation  Acts  184fi.  I860,  and  1869,  vith  respect  to 


the  porchase  and  taking  of  lands  otherwise  thu 

by  agreement. 

17.  The  said  provisional  order  relates  to  four^ 
teen  diEEerent  undertakings,  with  respect  to  eadt 
of  which  the  defendants  are  thereby  «npowerad 
to  take  lands  for  street  improvements;  but  tha 
fonr  undertakings  numbered  in  the  s^d  lehcdnle 
m.,  XI.,  XII.,  and  XTT.  respeetivelj,  an  alone 
material  to  this  case. 

18 — 25.  These  paragraphs  described  the  fonr 
material  undertakings  and  their  condition  at  the 
time  when  this  action  was  commenced.  In  sane 
cases  all  the  land  taken  by  the  defendants  wsa 
used  in  the  constractionof  the  roadway  and  foot' 
way  of  the  new  street.  In  other  oases  UKne  bad 
had  been  taken  than  was  retjuired  for  the  road- 
way, which  land  would  be  an  impronnnent  to  the 
neighbourhood  as  a  site  for  new  baitdingi.  Ths 
roadways  and  footways  had  been  thrown  ofea  ta 
the  public  at  the  lame  this  actim  was  eommenoed, 
and  some  of  the  surplus  lands  had  been  sold  and 
had  been  reameased,  bat  some  was  still  undis* 
posed  of,  vacant,  and  nnassessed.  In  the  case  oi 
those  lands  which  had  been  reassessed  the  rahis 

ru  whiclt  they  were  assessed  was  greater  tfaaa 
value  upon  which  the^  had  been  assessed  at 
the  time  thav  were  taken  by  the  defendants. 

26.  The  plaintifEs  contend  that  the  defendants 
are  liable  to  pay  to  them  the  deficiency  (if  any)  in 
respect  of  each  property  which  had  been  separate 
assessed,  irrespective  of  increase  in  valaa 
arising  upon  other  properties  which  had  beaa 
taken  and  suhseonently  reassessed. 

27.  The  plaintiffs  also  contend  that  the  liability 
of  the  defendants  to  make  good  the  deficieiu^  in 
the  several  assessments  respectively  continues  ia 
each  case  ontil  the  new  or  improved  streets  are 
completed  in  the  sense  that  buildings  in  con- 
tiguity, or  approximate  contiguity,  have  been 
erected  on  the  adjoining  land  and  assessed  to  tbe 
poor  rate,  or  (in  the  alternative)  until  each  separate 
item  of  the  former  assessments  is  reassessed  to 
the  poor  rate,  or  at  the  least  ontil  the  landf  not 
dedicated  to  public  traffic  by  virtue  of  the  scheme 
are  disposed  of  by  the  defendants,  and  ve 
reassessed. 

28.  The  defendants  contend  that  the  correct 
way  of  ascertaining  the  deficiency  for  which  they 
are  liable  is  to  add  up  the  total  rateable  values  of 
the  properties  ti^en  from  the  time  the  defen- 
dants obtained  possession  thereof  respectively, 
and  to  deduct  all  the  values  of  the  properties 
reassessed  as  and  when  they  become  reaoBoasablp, 
and  for  any  deficiencies  thus  appearing  from  time 
to  time  they  admit  liability.  But  in  all  cases 
they  contend  that  when  the  streets  and  improve- 
ments  authorised  to  be  executed  by  them  aTV 
completed  their  liability  absolutely  ceases,  and 
that  such  completion  is  effected  when  the  new 
and  widened  roadways  or  footways  are  formed 
and  opened  for  public  use.  Further,  that  holding 
vacant  lands  as  surplus  property  not  required  to 
be  thrown  into  the  rond  or  footwavs  of  tbe 
widened  and  improved  streets  or  roadways  does 
not  prevent  the  "  works  "  authorised  beinff  com- 

C'  ed  within  the  meaning  of  sect.  133  of  the 
ds  Clauses  Gimsolidation  Act  1845  as  applied 
to  the  present  case.  They  tmtbw  cc»t«ia  that 
in  cases  where  the  whole  m  a  rateatde  prupeily  is 
devoted  to  the  site  of  the  road  or  footwwfs  m  a 
street  their  liabili^  ceases  as  to  proper^  on 
the  opening  of  the  street  to  tike  paMic  as  a  Bif^ 
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mj.  They  also  contend  that  they  are  entitled  to 
the  benefit  of  all  reassesaments  to  be  taken  into 
aocoant  af^inst  the  deficiency. 

It  was  admitted  during  the  argument  that  the 
defendants  were  empowered  by  several  local  Acts 
to  aell  the  fiorplns  lands  absolutely,  or  at  fee  farm 
rents,  and  that  they  were  bound  to  dispose  of  the 
lands  within  a  period  which  had  not  expired. 

The  qnestioiu  for  the  opinicm  of  the  coart  are : 
(1)  At  what  period  does  the  liability  of  the 
defendants  to  make  good  deficiencies  in  the  rates 
terminate?  (2)  Whether  the  liability  must  not 
be  considered  and  dealt  with  in  respect  of  each 
underkaicing,  treating  the  entire  ancient  city  of 
Bristol  as  one  ivea.  (3)  Whether  the  mode  of 
oalcalating  the  deficiency  contended  for  by  the 
plaintiffs,  or  that  alleged  by  the  defendants,  is 
correct.  (4)  Whether  the  plaintiffs  are  entitled 
to  recOTer  any  and  which  of  the  sums  claimed  by 
tiiem,  or  whether  the  case  is  to  be  remitted  to 
spply  the  decision  of  the  court. 

Pitt  Lewi$,  Q.C.  and  Wightmon  Wood  for  the 

Slaintiffs.  —  The  133rd  section  of  the  Lands 
iiauses  Act  1845  prorides  that  the  defendants 
shall  fi'om  time  to  time,  until  the  works  shall  be 
completed  and  assessed  to  the  poor  rate,  be  liable 
to  make  good  the  deficiency  caused  Ijy  the  lands 
having  been  taken  for  the  purpose  of  the  works, 
such  deficiency  to  be  computed  according  to  the 
rmtal  at  which  snch  lands,  with  anj^  building 
thereon,  were  Talued  or  rated  at  the  time  ol  the 
passing  of  the  special  Act.  Here  the  works  are 
not  "completed  and  assessed  to  the  poor  rate 
within  the  moaning  of  the  section.  Tne  works 
are  not  "  completed  "  when  the  new  or  improved 
streets  arefinishcd  and  thrown  open  to  the  public, 
finch  a  construction  would  render  the  section 
nugatory.  The  clear  intention  of  the  Legislature 
was  that  there  should  be  no  deficiency  at  any  time 
in  the  poor  rate,  but  that  the  promoters  should 
midce  good  all  deficiencies  until  such  time  as  the 
works  executed  by  them  were  in  a  position  to 
contribute  to  the  rate.  This  intention  will  be 
defeated  if  these  works  are  held  to  be  completed 
when  the  street  is  thrown  open,  the  sites  abutting 
thereon  being  left  vacant,  and  not  in  a  position  to 
contribnte  to  the  rate.  This  construction  also 
gives  no  force  to  the  words  of  the  section  "  and 
assessed  to  the  poor  rate."  According  to  the 
true  constmction,  the  defendants  are  liable  to 
make  good  the  deficiency  nntil  all  the  snrplos 
lands  have  been  sold  by  them,  or  disposed  of  by 
the  creation  of  ground  rents,  and  have  been 
Tendered  capable  of  being  rated.  Otherwise  the 
deficiency  caused  by  the  destruction  of  rateable 
property  which  it  was  the  intention  of  the  Legis- 
lature to  guard  a^inst  by  this  section  is  almost 
certain  to  occur  m  the  case  of  every  municipal 
improvement.  The  learned  counsel  cited  on  this 
pomt 

GaUowav  r.  The  Corporation      London,  14  L.  T. 

Sep.  N.  S.  865  ;  L.  Bep.  1  H.  L.  34 ; 
Qirinton  v,  Tht  Mayor  and  Corporaiion  of  Brittol, 

SO  L.  T.  Bep.  N.  8.  112 ;  L.  Bep.  17  Eq.  524 ; 
Z%«  Mayor  and  Corvoration  of  London  v.  The 

Churchieardena  and  Overaeers  of  Bt,  Andrew, 

Holbom,  16  L.  T.  Bep.  If .  8.  665  •  L.  Bep.  2  C.  P. 

S74. 

Further,  each  undertaking  must  be  considered  by 
itself,  and  the  defendants  are  not  at  liberty  to  set 
off  in  increase  in  the  rateable  value  of  the  pro- 
pnty  reassessed  in  one  undertaking  against  a 
deficiency  caused  hy  property  undisposed  of  in 


another.  Where  also  the  properties  dealt  with 
by  any  undertaking  are  not  all  situate  in  one 

Earish,  the  properties  situate  in  each  parish  must 
e  separately  dealt  with.   The  learned  counsel 
cited 

The  Boat  London  RaiUeay  Company  v.  WhUeehHreh, 
L.  Bep.  7  H.  L.  81. 

Philbriek,  Q.C.  and  Wall  for  the  defendants.— 
The  whole  of  the  improvement  schemes  autho- 
rised by  the  provisional  order  and  the  coitfi<'ming 
Act  must  be  taken  as  one  nndertaking  for  the 
purposes  of  the  Landa  Clanses  Act,  and  the  de- 
fendants are  at  liberty  to  set  off  a  loss  in  one  case 
against  a  gain  in  another.  As  to  the  pmposal 
to  divide  the  different  schemes  into  portions,  and 
to  deal  separately  with  every  portion  of  a  scheme 
situate  iu  a  separate  parisb,  that  course  would 
obviously  be  very  nnfair.  The  whole  ot  the  pro- 
perty, for  instance,  destroyed  for  a  time  as  a  rate- 
able subject  might  be  situate  in  one  parish,  while 
in  another  parish  the  same  scheme  might  cause 
an  immediate  large  increase  in  the  rateable  value. 
Generally  the  defendants  are  only  directed  by  the 
133rd  section  of  the  Lands  Clauses  Act  to  make 
good  the  deficiency  until  the  works  are  com- 
pleted and  assessed.  It  is  submitted  that  '*  the 
works  are  completed,"  in  the  case  of  municipal 
improvements,  when  the  streets  are  finished  and 
thrown  open  to  the  public.  The  words  are  in- 
capable ox  any  other  constmction,  since  nothing 
remains  to  be  done  by  the  promoters.  As  to  the 
words  **  and  assessed,"  they  are  clearly  inappli- 
cable in  such  a  case,  and  are  meant  to  apply  only 
to  cases  in  which  the  works  themselves  when 
completed  are  capable  of  being  rated.  Here  they 
are  not  so.  It  is  clear  that  in  the  case  of  pro- 
perties thrown  wholly  into  a  new  st*^t,  the  words 
"and  assessed"  can  never  be  applicable,  and  it 
was  not  intended  that  the  promoters  of  a  muni- 
citHil  improvement  should  incur  a  perpetual  lia- 
bility as  tothem.  Being  therefore  confessedly  in- 
applicable in  certain  cases,  there  is  no  reason  why 
they  should  be  applied  in  casns  where  the  pro- 
perty is  not  wholly  dedicated  to  the  public,  and 
why  the  liability  of  the  promoters  should  be  made 
to  depend  on  the  uncertain  contingency  of  a 
suitable  purchaser  being  found  for  a  pared  ot 
surplus  land.  They  cited 

Stratton  v.  The  Metropolitan  Board  of  Worka,  81 
L.  T.  Bep.  N.  8.  689  ;  L.  Bep.  10  C.  P.  76 ; 

Wheeler  r.  The  Metropolitan  Board  of  Work*,  90 
L.  T.  Bep.  N.  S.  68 ;  L.  Bep.  4  Ex.  wk. 

Pitt  LewiB,  Q.C.  in  reply.  ^^-^ 

Dec.  21. — Wills,  J. — This  is  a  special  case 
which  has  raised  an  important  question  with, 
reference  to  the  method  in  which  the  rates  are  to 
be  levied  in  the  city  of  Bristol,  and  as  to  the  ex- 
tent in  pMnt  of  time  to  which  the  urban  sanitary 
authority  are  liable  to  make  good  a  deficiency 
which  has  been  cansed  in  tne  poor  rate  by 
reason  ot  certain  lands  having  been  taken  for  the 
purpose  of  street  improvements.  The  first  ques- 
tion which  has  been  raised  is  as  to  the  period  at 
which  the  liability  of  the  urban  sanitary  authority 
under  the  133rd  section  of  the  Lands  Clauses  A<% 
1845  came  to  an  end.  The  difficulty  arises  from  an 
attempt  on  the  part  of  the  Legislature  to  save  the 
necessity  of  new  and  lengthy  enactments  b^ 
adapting  to  fresh  sets  of  circumstances  provi- 
sions which  were  admirably  adapted  to  the  matter 
to  which  they  were  originally  applied,  but  not 
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equally  ao  to  a  Btate  of  things  not  then  con- 
templated. The  133rd  section  of  the  Lands 
Clauses  Act  1845  provides  that  if  the  promoters 
of  an  undertaking  become  possessed  by  virtue  of 
that  Act,  or  their  special  Act,  or  any  Act  incorpo- 
rated therewith,  of  any  Irads  liable  to  be  assessed 
to  the  poor's  rate,  thev  shall  from  time  to  tim«>, 
until  the  works  shall  be  completed  and  assessed 
to  sach  poor's  rates,  be  liable  to  make  good  the 
deficiency  in  the  several  assessments  for  poor's 
rate  by  reason  of  such  lands  having  been  taken  or 
used  for  the  purposes  of  the  works.  Now,  what 
lias  happened  at  Bristol  is  that  two  classes  of 
statutory  undertakings  have  been  entered  into. 
One  class,  in  which  land  has  been  bought  for  a 
street  improvflment,  and,  no  more  being  taken 
than  was  wanted  for  the  improvement,  the  whole 
has  been  thrown  into  the  street;  and  a  second 
class,  in  which  more  has  been  bought  than  was 
wanted ;  and  virtually  a  land  speculation  has  been 
entered  into  by  the  urban  sanitary  authority 
acting  nnder  the  authority  of  the  Legislature. 
Two  cases  bearing  upon  thb  point  have  been  very 
fully  discussed  m  the  coarse  of  argnment.  I 
allude  to  the  case  of  OaUoway  v.  The  Corporation 
of  London  (U  L.  T.  Bep.  N.  S.  865;  X.  B^. 
1  H.  of  L.  84).  and  that  of  Quinion  t.  The  Mayor 
and  Corporation  of  Bristol  (30  L.  T.  Bep.  N.  S. 
112;  L.Bep.  17  Eq.  524).  These  cases.  I  think, 
make  it  abundantly  clear,  and,  but  for  tho  ques- 
tion having  been  raised,  I  should  have  thought 
that  the  point  was  beyond  dispute — that  in  con- 
struing an  Act  of  Parliament  of  this  kind  it  is 
impossiblcto  treat  the  power  of  buying  lands  as 
ancillary  only  to  the  execution  of  the  works,  as 
in  the  case  of  a  railway  company,  but  that  such 
power  must  be  treated  aa  a  part  of  the  under- 
taking. A  railway  company  is  limited  to  buying 
only  so  mnch  land  as  is  necessary  for  the  actual 
parpose  of  constructing  their  works,  but  the 
autu)rity  of  the  flefendants  was  not  confined 
within  these  limits.  They  were  authorised  by  the 
Ii^islatare.  not  merely  to  purchase  snfficient 
land  tor  xbo  improvement  of  the  street,  bat  also 
to  speculate  in  land.  If  this  view  is  correct,  all 
those  incidents  which  are  indispensably  connected 
with  speculation  in  land  are  just  as  ranch  within 
the  scope  of  the  undertaking  as  the  reconstruc- 
tion and  improvement  of  the  street.  This  is,  I 
think,  an  important  consideration  when  we  ap- 
proach the  question  of  the  time  at  which  the  works 
must  bo  considered  as  having  been  completed. 
'The  expression  "  the  works "  has  received 
statutory  interpretation.  In  the  2nd  section 
•of  the  Lands  Clauses  Act  it  is  provided  that  the 
■expression  "  the  works  '*  or  "  the  undertaking " 
shall  mean  the  works  or  undertaking  which  slull 
by  the  special  Act  be  authorised  to  oe  executed. 
It  seems  to  me  that  the  carrying  out  of  a  scheme 
•of  purchaaing  land  beytmd  what  was  required, 
;fina  reselUniF  it,  is  just  as  much  comprehended 
!«rithin  the  undert^ng  authorised  by  the  special 
■Act  in  this  case  as  the  construction  of  the  street 
itself.  When,  then,  is  the  undertaking  completed  P 
In  ordinary  cases  in  which,  under  circumstances 
like  this,  surplus  land  has  to  be  resold,  tke  under- 
taking is  completed  when  the  last  pieee  of  sqr- 

£lus  Laud  comprehended  in  it  has  been  aoid.  Here, 
owever,  the  matter  '  is  slightly  compUoated 
because  of  certain  provisions  contained  in  the 
local  Acts.  Into  the  details  of  these  I  do  not 
propose  to  go.   I  will  merely  say  that  it  was 


[Ct.  of  An. 


thoroughly  traced  out  in  the  ai^nment.  and 
admitted  by  both  sides,  that  these  Acts  contain 
provisions   applicable  to  the  circumstances  of 
these  undertakings  which  empower  the  arfaan 
sanitary  authority,  instead  of  selling  the  hnd  in 
fee  simple,  to  create  ground  rents  mA  ad!  them. 
For  the  purpose,  however,  of  such  a  section  m  thia 
I  think  it  is  proper  to  treat  the  creation  of  time 
ground  rents  as  equivalent  to  a  sale,  the  erostion 
of  the  ground  rents  being  merely  a  |»eoa  of 
machinery  for  disposing  of  the  property.  It 
would,  moreover,  be  unreasonable  to  treat  the 
period  elapsing  between   the  creation  of  the 
ground  rents  by  the  authority  and  their  sale  u 
a  period  elapsing  before  the  completion  of  the 
works.   In  the  first  place,  then,  I  think  that  the 
creation  of  a  ground  rent  upon  a  piece  of  sur- 
plus land  is  equivalent  to  a  sale,  and  that  the 
works  are  not  completed  in  such  a  case  until  the 
last  piece  of  land  to  be  treated  by  sale  or  the 
creation  of  a  ground  rent  has  passed  out  of  the 
control  of  the  authority.   Then  come  the  follow- 
ing words  of  the  133rd  section. "  and  assessed  to 
the  poor's  rate."   The  period  fixed  by  the  L^t- 
lature  is  not  merely  when  the  works  are  com- 
pleted,  but  when  they  are  completed  and  assessed 
to  the  poor  rate.   Now,  iit  neitlier  of  the  classes 
of  undertakings  which  I  have  mentioned  are  the 
promoters  liable  to  be  rated  to  the  relief  of  the 
poor  in  respect  of  the  lands  taken.   In  those 
cases  in  which  the  lands  taken  were  wholly  throwa 
into  the  reconstructed  street  they  are  clearlv  not 
liable.   In  these  cases,  in  which  more  land  waa 
taken  than  was  wanted,  the  case  of  the  Meu/or, 
^c,  of  London  v.  The  Ghurchwardena  and  Cher- 
aeera  of  St.  Andrew,  Holbom  (16  L.  T.  Rep.  N.  S. 
665 ;  L.  Bep.  2  C.  P.  574).  establishes  that  it 
was  never  intended  that  such  land,  while  in  ths 
hands  of  a  corporation,  should  be  assessed  to  the 
poor  rate,  but  only  that  the  corporation  should 
be  liable  to  make  up  the  deficiencjr-        aeons  to 
me,  therefore,  that  the  expression  "antit  the 
works  shall  be   .   .   .   assessed  to  such  pooi^s 
rate  "  must  be  rejected  in  dealing  with  the  present 
case  because  it  is  not  applicable  to  the  circom* 
stances  of  it.   It  is  impossible  to  retain  them, 
because  it  is  not  possible  that  they  could  ever  be 
satisfied  by  any  extension  of  time.   Precisely  the 
same  view  is  I  think  taken  in  the  case  of  StreUiou 
V.  Tke  Metropolitan  Board  of  Works  (31  L.  T. 
Bep.  N.  S.  689 ;  L.  Bep.  10  C.  P.  76).   In  thit 
case  the  remarks  of  Bramwell,  B.  in  Whs^ 
V.  The  Metropolitan  Board  of  Works  (20  L.  T. 
Bep.  N.  S.  88;  L.  Rep.  4  Ex.  303).  doubting 
whether  the  section  was  meant  to  apply  unless 
the  lauds  taken  could,  when  the  woriia  were 
completed,  be  capable  of  a  beneficial  occupa* 
tion,  were  pressed  upon  the  court,  and  ^  tin 
court  declared  them  in  terms  to  he  extra^iodi- 
cial,  observing  tiiat  they  had  folly  consiaraed 
the  language  of  the  clause,  and  were  satisfied 
that  such  was  not  its  meaning.   The  time,  there- 
fore, up  to  which  the  liability  of  the  defendants 
runs  is,  in  my  opinion,  the  mmpletion  of  the  stre^ 
where  the  construction  of  the  street  is  the  only 
object  of  the  undertaking,  and  the  sale  of  the  last 
piece  of  land  or  the  creation  of  the  last  groond 
rent,  or  the  completion  of  the  street,  which- 
ever .bi^)pena  last,  in  all  other  cases.  The  neit 
■qfuxftUHi  is  important  from  a  financial  point  of 
•view.   It  is  whether  on  the  proper  conslroction 
of  the  Act  of  1876,  coufirmmg  the  provisional 
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order  of  the  Local  Government  Board,  the  whole 
K){  the  fourteen  Bcfaemea  which  the  defendants 
were  thereby  empowered  to  cariy  out  are  to  be 
considered  as  one  undertaking  within  the  meaning 
of  the  Lands  Clauses  Act,  or  as  fourteen  separate 
ondertakings.  The  enactment  itself  is  perfectly 
general  in  terms,  empowering  the  nrban  aanitanr 
aathority  to  put  in  force  the  powers  of  the  Lan^ 
Glaoses  Acts  with  reference  to  the  lands  and  pre- 
jQises  described  in  the  schedule;  bat  in  the  schedule 
we  find  that  the  solemn  wcvd  "undertaking" 
—always  used  in  all  Acts  of  I^liament  relating  to 
sdiemes  to  which  the  Lands  Clanaes  Acts  wply — 
is  used  septuutely  with  respect  to  each  of  these 
fourteen  schemes,  and  I  do  not  doubt  that  that 
wwd  is  UMd  for  the  special  purpose  of  separating 
each  scheme  from  tne  others,  and  preventing 
them  from  being  mer^d  in  one  general  scheme. 
On  the  tme  construction  of  the  Act  I  think  that 
they  are  all  separate  nndertakings,  and  I  believe 
that  that  was  the  object  of  drawing  up  this 
schedule  in  this  very  unusual  way.  The  third 
qaestion  which  I  have  to  answer  is  as  to  the 
meaning  of  the  clause  of  the  section  "  shall  be 
liable  to  make  good  the  deficiency  in  the  several 
assessments  for  poor's  rate."  Does  that  clause 
mean  "  the  deficiency  iu  the  several  assessments, 
taking  the  rating  area  as  a  whole,"  or  "  the  dafi- 
of  the  individual  assessments  in  respect  of 
esch  separate  property  P  "  I  have  no  doubt  that 
it  means  the  deflcienqy  in  the  asBessment  as  a 
whole  within  each  rating  area.  A  line  of  railway, 
vhidi  is  one  of  the  undertakings  with  which  the 
oiactment  was  primarily  intended  to  deal,  passes 
through  hundreds  of  parishes,  and  no  one,  I  think, 
can  have  any  doubt  that,  in  the  case  of  a  railway, 
the  "  several  assessments  "  must  mean  the  several 
assessments  of  each  separate  rating  area  through 
vhich  the  works  pass  taken  by  itself.  The 
foorth  and  last  question  is  one  of  great  im- 
portance to  the  city  of  Bristol.  Since  the  arga- 
meat  I  have  read  carefully  the  whole  of  the  two 
local  Acts  (3  Geo.  4,  c.  xxiv.  and  1  Yict.  c.  Izxxvi.), 
on  the  provisions  of  which  the  question  whether 
the  whole  of  the  city  of  Bristol  is  to  be  considered 
a>  one  rating  area,  or  whether  each.  a£  the  nineteen 
jnrisbes  of  which  it  is  composed  is  a  rating  area 
m  itself,  must  tnni.  The  Act  of  1^  contains 
many  prorisions,  especiallT  the  41st  section,  which 
itron^y  favours  toe  view  that  tbe  whole  city 
crastitntes  one  rating  area  only  ;  but,  on  the 
other  hand,  there  are  also  many  expressions 
which  are  in  favour  of  each  parish  constitntiug 
a  separate  area,  and  indeed  it  seems  to  me  that 
some  of  the  sections  are  incapable  of  explanation 
OQ  any  other  theory.  Now,  it  appears  that  before 
the  Acts  each  parish  had  the  right  of  making  a 
separate  rate;  and  it  seems  to  me  that,  if  so 
important  a  change  had  been  contemplated  by 
the  Legislature  as  the  consolidation  oi  nineteen 

C'  hes  into  one  rating  area,  that  chan^  would 
been  made  by  the  use  of  plain  words, 
^utesd  of  thatt  langoa^  of  the  Legislature 
v,  if  anjrthioR,  more  consistent  with  the  con- 
timumee  of  tro  old  state  of  things.  I  think, 
therefore,  that  each  of  the  nineteen  parishes  con- 
stitates  a  distinct  rating  area. 

Geutibah,  J. — I  guite  airree  with  my  brother 
in  the  resnlt  at  which  he  has  arrived,  but  I  do 
not  agree  with  the  last  portion  of  his  judgment ; 
uid  I  feel  bound  to  express  my  opinion  that  the 
nte  is  not  a  parochial  rate,  but  one  for  the  whole 


of  the  city.  Tbis,  however,  does  not  afteet  the 
resnlt,  be<»use  it  is  impossible  to  arrive  at  the 
deficiency  without  taking  each  sqjarate  under- 
taking by  itself.  I  cannot  find  anything  in  the 
local  Act  of  1822  jnstifjring  the  tiew  that  there 
is  to  be  a  separate  parochial  rate  for  each  parish; 
and,  as  to  the  Act  of  1837,  I  am  unable  to  see 
how,  when  one  assessment  only  is  constantly 
spoken  of  all  throng  the  Act,  the  rating  can  be 
parochial.  With  tbis  exertion,  I  entirely  concur 
with  my  brother  Wills. 

Wills,  J. — ^The  answer  of  the  court  to  the  first 
question  will  therefore  be,  that  the  liability  of 
the  defendants  to  make  good  deficiencies  In  the 
rates  terminates  on  the  completion  of  the  streets 
or  the  sale  of  the  last  piece  of  land  in  fee  simple, 
or  the  creation  of  the  last  groond  rent,  whichever 
shall  last  happen,  treatin&r  each  nndertaking  as  a 
separate  ondertiking.  To  the  other  questions 
we  give  no  an<wer,  as  they  are  compound  and 
involve  the  question  whether  the  entire  ancient 
city  of  Bristol  is  to  be  treated  as  one  area,  on 
which  point  we  differ. 

The  defendants  appealed. 

PhUhrich,  Q.C.  and  Wall  for  the  defendants.— 
The  liability  of  the  defendants  ceases  when  the 
works— that  is,  the  roadways — are  completed.  The 
whole  of  the  improvements  which  they  are  autho- 
rised by  the  Order  in  Council  to  make  form  one 
undertaking,  and  any  increase  of  rateable  value 
caused  b^  the  completion  or  part  completion  of 
one  portion  will  rednce  the  deficiency  upon  the 
whole  of  the  lands  taken.  When  the  rateable 
value  of  the  whole  of  the  lands  which  have  become 
reassessed  is  equal  to  tbe  rateable  value  of  the 
whole  of  the  lands  taken  at  the  time  of  the  passing 
of  the  special  Act,  then  the  defendants'  liability 
ceases,  even  though  some  of  the  improvements 
are  not  completed.   They  cited 

Mayor  of  London  v.  8t.  Andrme,  flblbora,  16  L.  T. 

Bep.  N.  S.  665 ;  L.  Sep.  2  C.  P.  574 : 
WheeleT  v.  MatropoWan  Board  of  Work;  20  L.  T. 
Bep.  N.  S.  984 ;  i:,.  Bep.  4  Ex.  303. 

Pitt  Letffit,  Q.C.  and  Wighirtum  Wood  for  the 
plaintiffs. — The  expressions  *'  works  '*  and  **  under- 
taking," in  sect.  2  of  the  statute,  are  equivalent 
terms,  and  the  "  undertaking  "  is  the  entirety  of 
that  which  the  promoters  are  required  to  do 
under  their  special  Act.  When  they  nave  finished 
all  that  which  they  have  been  empowered  to  do, 
and  when  such  parts  of  their  undertaking  as  are 
capable  of  assessment  have  been  reassessed,  their 
liaoility  ceases.   They  cited 

ButMl  V.  Bucltett,  2  C.  B.  110; 

B.  T,  8t.  Michael'ii,  Noricich,  6  T.  B.  536  j 

R.  T.  Wallingfyrd  Union,  10  A.  A  £.  258 ; 

Eatt  Londonkailway  v.  Whiteehvrch,  SO  L.  T.  Bep. 

N.  8.  412  i  L.  Bep.  7  H.  L.  81 ; 
Qalloivay  v.  Mayor,  Ac,  of  London,  14  L.  T.  Bep, 

S.  865;  L.  Bep.IH.  L.  34; 
Stratton  v.  Metropolitan  Board  of  WorU,  81  L.  T. 

Bep.  N.  B.  673 ;  L.  Bep.  10  C.  P.  76. 

PhUbrick,  Q.C.  in  reply. 

Lord  EsHER,  M.K.  (after  deciding  that  the 
whole  of  the  ancient  city  of  Bristol  was  to  be 
considered  ta  one  rating  area). — ^The  next  point 
which  we  have  to  decide  is,  whether  this  is  to  be 
taken  as  one  undertaking,  or  as  several  separate 
undertakings.  This  is  a  question  of  fact,  and 
cannot  be  answered  by  looking  at  the  words  of 
the  Public  Health  Act;  tbe  things  which  are 
undertaken  must  themselves  be  ioeked  at.  |  If 
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th^  are  in  thieir  nalnre  distinct;  undertakings, 
ther  are  not  made  one  undertaking  by  being  pnt 
in  the  same  petition  or  Order  in  Conncil.  In  my 
opinion,  they  are  in  their  nature  distinct,  and  hare 
been  treated  in  the  Order  in  Council  as  distinct 
and  separate  undertakings.  Therefore  credit 
cannot  oe  given  to  any  one  undertaking  for  an 
increase  in  rateable  value  arising  from  another 
and  separate  andertaking.  Now  comes  the  ques- 
tion as  to  the  period  of  time  at  which  the  defi- 
ciency, if  there  be  any,  is  no  longer  to  be  made 
goodoy  the  defendants.  This  depends  upon  the 
true  constroction  of  sect.  133  of  the  Lands 
Glauses  Consolidation  Act  1845,  as  incorjxnated 
into  the  local  Act.  I  adopt  the  reasoning  in 
Btratton  t.  Metropolitan  Board  of  Work$,  that 
sect.  133  must  not  be  read  by  itself,  but  must  be 
considered  in  each  case  as  and  when  it  is  intro- 
duced into  a  local  Act.  The  undertakings  which 
were  contemplated  by  the  Legislature  at  the  time 
the  Act  was  passed,  and  with  reference  to  which 
this  section  was  dr&wn,  were  such  as  always 
afterwards  acquired  a  large  rateable  value,  as 
railways  and  canals.  New  circumstances  have 
arisen  since  that  time,  and  undertakings  of  a 
different  nature,  which  frequently  when  finished 
have  no  rateable  value,  are  promoted.  In  Acts 
for  the  purposes  of  undertakings  of  such  a 
nature,  this  ^  section  of  the  old  Act  is  always 
deliberately  incorporated.  It  is  incorporated  in 
the  Act  now  before  ns,  and  we  must  apply  it, 
where  a  large  portion  of  the  land  taken  for  the 
undertaking  passes  into  new  streets  and  the  like, 
■and  can  never  become  again  a  rateable  property. 
Under  these  circumstances  the  words  of  the  section 
must  not  be  too  strictly  constmed,  but  must  be 
Pom  ewhat  stretched,  and  I  think  that  the  expression 
"  the  works  "  must  be  read  as  meaning  not  merely 
the  structural  works,  but  all  that  which  the  pro- 
moters have  proposed  to  do  eis  part  of  theirunder- 
taking.  Here  the  promoters  have  undertaken 
more  than  the  duty  of  making  new  streets,  for 
they  have  taken  more  land  than  is  necessary  for 
that  purpose.  They  have  undertaken  to  dispose 
of  snch  surplus  lands,  and  I  consider  that  the 
disposal  of  such  surplus  lands  is  part  of.  the 
**  works,"  using  this  term  in  its  enlarged  sense, 
which  they  have  undertaken.  A  great  part  of  their 
works — ^for  instance,  the  roadways — can  never 
be  assessed,  and  therefore,  in  accordance  with 
Siratton  v.  Meir<^lUa'a  Board  ^  Worka,  the 
section  must  be  read  "  until  the  works  are  com- 
pleted, and  such  part  of  them  as  can  become 
assessable  are  assessed."  The  section  is  intended 
to  ascertain  a  limit  of  time  to  the  liability  of  pro- 
moters to  make  good  a  deficiency,  which,  in 
many  cases,  it  would  not  do  unless  it  is  thus  con- 
strued. Construing  it  thus  in  the  present  case, 
the  limit  of  time  will  be  when  the  structural 
works  are  finished,  and  when  the  surplus  land  is 
all  disposed  of,  and  has  become  assessable.  I 
think  tnat  each  part  of  the  land  which  is  disposed 
of  and  becomes  assessable,  will  from  time  to  time 
lessen  the  deficiency  in  respect  of  each  separate 
undertaking.  As  soon  as  the  whole  deficiency 
arising  from  the  taking  of  land  for  an  under- 
taking is  made  np  by  the  rateable  Talne  of  snch 
part  of  the  sarplns  land  of  such  undertaking  as 
has  been  disposed  of,  the  liability  will  cease, 
though  there  may  be  still  some  surplus  land 
undisposed  of.  The  liability  also  ceases  for 
tbo  deficient^  arising  from  an  nndertaking  as 


soon  as  that  nndertaking  is  finished  by  the  com- 
pletion of  the  structural  works,  and  the  disposal 
of,  and  reassessment  of,  all  the  surplus  land, 
although  a  deficiency  still  exists  upon  that  under- 
taking.  Now,  what-  is  the  result  with  regard  to 
this  appeal  ?    A  course  was  taken  with  regard  to 
the  drawing  up  of  this  judgment  wfaich  I  think 
is  new,  and  which  is  undesirable.   The  two  judges 
in  the  Divisional  Court  have  differed  in  opinion 
upon  a  point,  and  one  of  them  has  not  withdrawn 
his  judgment,  so  that  tbe  judgment  of  the  court 
is  not  drawn  up  either  way.   As  do  judgment 
was  drawn  up,  both  sides  were  obliged  to  come 
here  to  get  a  judgment  on  the  point,  and,  as  we 
are  neither  affirming  nor  orermling  a  jndgfment 
of  a  divisional  conrt,  there  will  be  no  c<wta  ^ 
this  appeal.   My  brother  Bowen  agrees  in  the 
results  at  which  I  have  arrived  as  to  each  poinL 
Fry,  L.J.  (after  deciding  that  there  was  but  one 
rating  area). — The  next  question  is,  whether  ill 
these  streets  are  to  be  considered  as  one  under- 
taking, or  whether  there  are  several  separate 
undertakings.    I  confess  that  I  have  had  some 
difficulty  in  arriving  at  the  true  answer  to  that 
inquiry,  but  I  think  that  the  scope  and  intent  of 
the  provisional  order,  and  of  the  Legislature  in 
confirming  that  provisional  order,  were  to  treat 
each  of  these  several  streets,  or  works,  or  under- 
takings, which  is  defined  as  an  nndertaking  in 
the  schedule  to  the  provisional  order,  as  a 
separate  and  distiact  undertaking.   1  think  that 
convenience  manifestly  dictates  this  view,  and 
that  it  wonld  be  highly  inconvenient  to  consider 
the  whole  of  these  several  streets,  in  diSeroit 
parts  of  the  city  of  Bristol,  which  may  have  iu> 
connection  one  with  another,  as  parts  of  one 
common  undertaking.    I  agree  therefore  with 
the  opinion  which  the  Master  of  the  Bolls  has 
expressed  upon  this  point.    The  next  question  is, 
when  does  the  liability  to  pay  any  deficiency 
determine  P    This  question  is  embarrassed  by  the 
fact  that  the  Legislature  has  been  pleased  to 
introduce  into  the  statute  regulating  these  nnde^ 
takings  a  section  which  was  drawn  with  reference 
to  undertakings  of  a  different  character.  The 
primary  object  of  undertakings,  to  which  tbe 
Legislature  intended  to  apply  sect.  133  of  tbe 
Lands  Clauses  Consolidation  Act,  was  to  create  a 
certain  physical  structure  which  would  be  io  its 
nature  liable  to  assessment — such  as  a  rulwiy, 
works  of  a  railway,  terminus  of,  or  approaches  to, 
a  railway.   In  the  present  case  that  section  bu 
been  applied  to  an  undertaking  which  was  not 
intended  to  result  in  any  structure  which  would 
become  assessable  to  the  rates.    Therefore  there 
arises  a  difficnlty  in  applying  language  which  is 
only  applicable  to  one  case  to  the  other.   In  tbe 
present  case  the  works  are  primarily  the  widen- 
ing and  making  of  the  roadway  and  footway. 
The  erection  of  buildings  at  the  side  of  the  street 
is  not  part  of  the  works  which  the  undertakere 
are  to  do,  although  they  are  empowered  to  sell 
the  land  upon  which  they  may  be  erected.  It  is 
said,  therefore,  that  the  works  to  be  ctmipleted 
are  the  mere  construction  of  the  roadway  and 
footway.  It  appears  to  me  that  this  is  primarily 
what  one  wonld  expect  to  be  the  meaning  d  tu 
word  "  works  j"  but  then  we  find  that  the  L^^sls- 
tnre,  in  contempIating"works,'*are  contempbtiii^ 
something  assessable.   Such  works  as  these  sre 
never  assessable.    If,   therefore,  we  pnt  the 
narrow  and  primary  constmc)^^^^^^^  we'd 
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""works,"  the  result  is  that,  in  a  case  like  the 
'preaent  one,  the  terminus  of  liability  fired  by  the 
Legislature  is  removed  to  an  indefinite  distance, 
and  that,  in  effect,  the  liability  would  never  ceaae, 
although  the  Legislature  is  intending  to  fix  the 
time  at  which  it  shall  cease.  We  are  therefore 
driven,  it  seems  to  me,  by  the  very  exigency  of  the 
statute,  to  put  some  secondary  meaning  upon  the 
word  "  works."  The  best  secondary  meaning  we 
'caa  pat  upon  that  expression  '*  works,"  in  a  case 
like  the  present  one,  is  that  the  completion  of  the 
wnrks  means  the  doing  of  the  stmctnral  works 
which  the  promoters  are  bound  to  do^  and  the 
-selling  of  the  surplus  lands  which  they  have  taken, 
■oas  to  make  them  again  become  assessable.  I 
-come  to  the  conclusion,  therefore,  that  this  is  the 
tme  terminus  of  the  liability.  Now  there  remains 
the  question, .  which,  again,  is  certainly  not  an 
■easy  one,  in  what  mode  is  the  deficiency  to  be 
•calcnlatedP  It  is  said,  on  the  one  band,  that 
■every  single  tenement  or  item  on  the  rate-book 
must  be  taken  separately,  and  that,  so  long  as 
any  deficiency  remains  in  respect  of  that  item, 
there  is  a  deficiency  for  which  the  pro- 
moters remain  liable.  It  is  said  thst,  although 
they  may  have  taken  one  hundred  items, 
ana  ninety  -  nine  of  those  may  have  again 
become  assessable,  so  that  the  aggregate  rateable 
value  has  been  lar^ly  incraued  upon  the  whole 
hundred,  if  there  is  a  deficiency  on  the  one  item 
they  are  liable  to  make  that  good.  I  am  bound 
to  sa^  that  this  does  not  appear  to  me  to  be  the 
meaning  of  the  statute.  As  I  have  already  said, 
I  think  the  deficiency  is  the  amount  by  which  the 
common  fund  is  less  than  it  otherwise  would  have 
been.  In  my  opinion,  the  true  view  is  this,  that, 
&o  long  as  the  liability  to  make  good  a  deficiency 
contmnes,  you  are  to  inquire  whether  any 
deficiency  exists,  because  there  may  be  the 
liability  to  make  good  a  deficiency  continuing, 
although  the  deficiency  itself  does  not  exist.  That 
must  be  determined  from  half-year  to  half-year, 
w  whatever  may  be  the  period  of  the  rate.  To 
calculate  the  deficiency,  yon  must  take,  on  the 
nae  side,  the  assessed  value,  at  the  time  of  the 

essing  of  the  special  Act,  of  the  lands  which 
ve  been  taken,  and,  on  the  other  hand,  you  must 
take  the  assessed  value,  at  the  time  of  calcalation, 
«f  the  lands  which  have  been  taken  and  brought 
hack  again  into  assessment.  Those  are  the  two 
sums  you  have  to  take.  If  tie  former  of  those 
ii  larger  than  the  latter,  then  there  is  a  defi- 
ciency, which  is  the  amount  of  the  difference 
between  the  two  sums.  If  the  two  sums  are 
equal,  or  if  the  latter  is  greater  than  the  former, 
then  there  is  no  deficiency.  That,  in  my  judg- 
ment, is  the  meaning  of  the  words  "  such  defi- 
ciency shall  be  computed  according  to  the  rental 
at  which  such  lands,  with  any  building  thereon, 
were  valued  at  the  time  of  the  passing  of  the 
special  Act."  Applying  those  conclusions  to  this 
Mse,  the  answers  will  be  as  follows :  1.  The  liabi- 
lity of  the  defendants  to  make  good  the  deficiency 
in  the  rates  terminates  when  the  road  and  foot- 
viy  have  been  fully  made,  and  the  whole  of  the 
lands  which  have  been  taken  and  which  may  be 
U^le  to  assessment  have  become  assessable.  2. 
Pliability  must  be  considered  and  dealt  with 
separately  in  respect  of  each  undertaking  as  men- 
tioned in  the  scnedule  to  the  provisional  order, 
itnd  the  entire  ancient  city  of  Bristol  is  to  be 
treated  as  one  vea.  3.  T'lw  deflcien(7^  is  to  be 


computed  from  time  to  time  niftil  the  Itability 
ceases,  by  comparing,  on  the  one  hand,  the  assessed 
value,  at  the  time  o£  the  passing  of  the  Act 
sanctioning  the  provisional  order,  of  the  hmda. 
taken,  and,  on  the  other  hand,  tho  assessed  value, 
at  the  time  of  such  computation,  of  such  of  the 
lands  taken  as  may  have  again  become  assessable, 
and  the  excess,  if  any,  of  the  former  value  over 
the  latter  is  the  deficiency. 

Judgment  accordingly. 

Solicitors  for  the  plaititiffs,  Meredith  and  Co., 
Otbome,  Ward,  Vasaall,  and  Co.,  Bristol. 

Solicitors  for  defendaoits,  SobinB,  Bvrget,  and 
Co.,  for  Heaven,  Bristol. 


June  22,  1886,  Feb.  7, 8,  9, 10,  11,  cmd  March  14, 
1887. 

Lyell  v.  Eenhedt.  (a) 

APPEAL  PROX  THE  qUEEK*8  BBlfCH  DIYISIOK. 

Siatutea  of  Imiiiatione-^Aclion  to  recover  landr^ 
Receipt  of  rents  hy  agent  from  tenantt  in  poasea- 
eion—RatiJUation—&  *  4  Will  4,  e.  27,  w.  8,  34 
-—37  J-  38  Viet.  c.  57,  «.  l—AdmveibUity  in 
evidence  of  regittere  of  ttirtlu,  marriagea,  and 
deaiJia — Proof  of  public  duty  to  keep. 
The  effect  of  H  ^  ^^WUL  4,  e.  27.  «.  8,  if,  that  ih« 
doctritie  that  the  potsMttoM  <^  ih»  tenant  i$  the 
poeaeaeion  of  the  heir  does  not  prevent  thepenod 
of  limitation  from  runnittg  from  the  expiration 
of  the  first  pmod  of  tenancy.  Therefore,  where 
umd  whieh  tpaa  heJd  on  a  tttnancy  from  year  to 
year  waa  daimed  tn  Jan.  1881, the  hevra  of 
the  person  laat  entitled,  whb  had  died  in  1867,  it 
waa  held  that  their  right  accrued  in  1868,  and 
that  the  action  toaa  therefore  too  late,  being  brought 
more  titan  twelve  yeara  after  that  aecnter. 
By  sect.  34  of  the  Act  the  right  and  title  of  tlie 
claimant  ia  ei^inguiahed  after  the  expiration  of 
the  aiatutory  period,  and  therefore  no  ratification 
by  the  plaintiff  after  the  eiepiration  of  that  period 
of  acta  of  agency  on  the  part  of  the  defendant 
avails  to  maJee  those  CKts  the  acta  of  lAepblMUiff. 
Decision  of  Stephen,  J.  revereed. 
Entries  in  regiatera  of  birlha,  deaths,  and  marriagee 
are  only  admiaatbU  in  evidmee  if  it  i$  proved  maker 
that  mey  are  in  the  handwriting  of  a  deeeaaed 
person  whoae  duty  it  was  io  mahe  the  entries,  or 
that  a  public  duty  to  he&p  the  regiatera  waa 
imposed  upon  person  ntaking  the  mfrwt. 
Appeal  from  the  decisiffli  of  St^ihen,  J. 

Ann  Dnnoan,  of  Balchrystie,  in  Fifeshire, 
acquired,  under  the  will  of  her  maternal  nncle, 
Lawrmce  Bnchan,  who  died  on  the  21  st  Jul^  1859 
{inter  tUia)  an  estate  in  fee  simple  in  a  certam  mill 
and  factory  and  about  seventy  workmen's  cottages, 
situated  at  High  Ardwick  m  Manchester.  She 
and  the  defendant  were  executrix  and  executor  of 
this  will.  Buchan's  affairs  were  wound-up  in 
1861,  but,  as  the  defendant  resided  at  Manchester, 
near  the  property  in  question,  he  continued,  at 
Miss  Duncan^  request,  to  manage  the  property 
gratuitously  down  to  her  death.  He  paid  all  tho 
rent  he  received  on  h«r  behalf  from  the  property 
into  a  separate  account  at  the  bank,  which  he 
kept  in  the  name  of  "  The  executors  gf  Lawrenoe 
Buohan,"  and  he  kept  separate  accounts  showing 
the  state  of  the  account  between  him  and  Miss 

(a)  Seportsd  by  A.  H.  BOIUSIUI.  Eiq.,  BMtatMt^w. . 
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Duncan  for  the  time  being,  and  paid  all  the  neces- 
sary taxes  and  outgoings,  on  her  behalf,  oat  of 
the  money  which  he  so  received. 

Ann  Duncan  died  on  the  5th  Nov.  1867,  leaving 
both  real  and  personal  property  both  in  England 
Mid  in  Scotland.  She  left  a  will  which  disposed 
of  her  Scotch  real  estate  and  part  of  her  per- 
Bonalty,  bnt  she  died  intestate  as  to  her  English 
property,  both  real  and  personal,  and  also  as  to 
part  of  her  Scotch  personalty. 

After  her  death  much  litigation  took  place, 
both  in  Scotch  and  English  courts. 

Advertisements  for  her  heirs  were  issued  in 
Scotland,  eliciting  no  response,  and  in  England 
several  actions  were  brought  against  the  present 
defendant  in  which  claims  were  made  by  various 

Eirsons  to  the  property  in  question  as  heirs-at- 
w  of  Miss  Duncan,  all  of  wnich  failed. 
The  defendant  continued  up  till  1879  to  receive 
the  rents  of  the  property  in  question,  and  to  give 
receipts  in  the  name  of  the  execuiors  of  Lawrence 
Bnchan ;  but  after  that  year  he  gave  the  receipts 
in  his  own  name.  He  continued  to  keep  a  separate 
accoant  at  the  bank  in  the  name  of  "  The  ezecatora 
of  Lawrence  Baohan,"  into  which  he  paid  the 
money  he  so  received, 

At  the  time  of  Miss  Duncan's  death  the  mill 
in  qnestion  was  let  to  a  man  named  Hadfield.  as 
tenant  from  year  to  year,  and  the  cottages  were 
let  on  weekly  tenancies. 

There  had  been  an  agreement .  sanctioned  by 
Miss  Duncan,  but  which  nod  not  been  reduced  to 
writing,  that,  on  certain  repairs  being  done  to  the 
mill,  Hadfield  should  take  a  lease  of  it  for  ten 
years,  but  this  lease  was  never  executed  in  conse- 
quence of  Hadfield's  liaying  become  insolvent. 

From  time  to  time,  down  to  Oct.  1879,  the 
defendant  both  verbally  and  h^  letter  stated  that 
he  was  holding  the  property  in  qnestion  for  the 
heir-at-law,  whoever  he  might  be. 

The  writ  in  tMs  action  was  issued  on  the  4Ah. 
Jan.  1881. 

The  plaintiff  claimed  as  the  assignee  of  three 
sisters,  coparceners,  whom  he  all^;ed  to  be  the 
heiresses-at-law  of  Miss  Duncan. 

Two  of  these  ladies,  Catherine  and  Isabella 
Cunningham,  were  unmarried ;  the  third,  Eleanora 
Bradock,  was,  up  till  Oct.  1877,  under  coverture. 

These  three  ladies  were  the  co-heiressses  of  one 
George  Cunningham  of  Ahemethy  the  father  of 
Ann  Cunningham,  who  married  George  Duncan 
of  Fingask,  and  who  was  the  pateraal  grand- 
mother of  Miss  Ann  Duncan. 

While  thus  alleging  that  the  title  to  the  pro- 
perty was  in  him,  the  plaintiff  claimed  for  a 
declaration  that  "  the  defendant  was  and  is  a 
trustee  of  the  premises  for  Ann  Duncan,  her  heirs 
and  assigns,  and  tha<;  the  plaintiff  became  in  1880 
and  is  now  entitled  to  the  premises  and  the  rents, 
acenmulations,  and  investments  thereof,  and  all 
interest  and  dividends  which  have  been  or  ought 
to  have  been  received  by  the  defendant  in  respect 
thereof,  as  from  the  day  of  the  death  of  the  said 
Ann  Duncan." 

The  defendant  set  up  a  title  to  the  property  as 
assignee  of  Charles  BichaalEon  Lyall,  whom  he 
alleged  to  be  the  heir-at-law  of  G«orge  Duncan 
of  Walltree,  the  father  of  the  Groor^  Duncan  of 
Fingash,  who  married  Ann  Cunningham,  and, 
therefore,  the  paternal  great-grand6iuier  of  Miss 
Ann  Duncan.  Alternatively,  the  defendant  relied 
on  the  Statute  of  Limitations. 


Sir  Charles  Riii$eU  f  A.-G.),  A.  T.  Laicrtnee,  and! 
McClymonf.  for  the  plaintiff. 

OuUy,  Q.C.,  Stayly,  and  Leigh  Glare  for  the- 

Cur.adv.mUt. 

June  22. — St£PHEK,  J. — This  case  was  original^ 
instituted  in  the  Chancery  Division,  but,  hayuiff 
been  transferred  to  this  division,  it  was  triad 
before  me  withouc  a  jury  on  twelve  saoceesiTft 
days,  beginning  on  the  Ist  inst.  I  will  sbortfy 
scate  thfi  nature  of  the  questions  which  it  involyes 
and  the  history  of  the  litigation  which  has  taken 

glace,  before  I  proceed  to  state  my  view  of  the 
^cts  proved  and  to  consider  the  questions  <tf 
law  which  they  raise.  Miss  Ann  Dnncan  irf 
BalchtTStie,  in  Fife,  died  on  the  5th  Nov. 
1867,  leaving  real  and  personal  property  in 
Scotland  and  England.  She  also  left  a  will 
which  disposed  of  her  real  estate  and  put 
of  her  personal  estate  in  Scotland,  but  which 
left  her  real  and  personal  estate  in  England 
and  part  of  her  personal  estate  in  Scotland 
undisposed  of.  It  is  admitted  that  upon  her 
death  her  heir-at-law,  according  to  the  law  at 
England,  became  entitled  to  her  English  real 
estate  and  to  the  rents  which  accrued  dne  sabse- 
quentl^to  the  day  of  her  death.  The  real  pro- 
perty m  England  consisted  of  a  mill  and  seroitr- 
four  labourers'  cottages,  at  Higher  Ardwick, 
Manchester,  which  had  been  left  to  Miss  Duncan 
by  the  will  of  her  maternal  uncle  Lawrence 
Buchan,  formerly  a  cottonspinner  in  Manchester, 
who  died  on  the  2l8t  July  1859.  Miss  Dnncan 
and  the  defendant,  Mr.  Kennedy,  were  the  execu- 
trix and  executor  of  his  will,  and  as  Mr.  Kennedy 
lived  at  Ardwick  Hall,  Manchester,  and  carried 
on  business  there,  while  Miss  Duncan  lived  at 
Balchrystie,  in  Fife,  Mr.  Kennedy  alone  acted  in 
the  affairs  of  the  executorship.  He  also  acted 
(gratuitously  and  as  a  friend)  as  Miss  Duncan's 
agent  during  her  lifetime,  collecting  the  rents  flf 
the  property,  letting  the  cottages  to  weekly 
tenants,  paying  the  various  outgoings,  and  either 
remitting  the  net  income  to  Miss  Dnncan  or 
investing  it  for  her  benefit.  For  this  purpose  ha 
opened  an  account  at  Heywood's  Bank,  in  Man- 
chester, which  was  at  first  kept  in  the  name  of 
"thft  executrix  and  executor  of  Lawrence 
Bnchan,"  and  afterwards,  until  very  lately,  in  the 
name  of  Buchan's  executors.  After  Miss  Duncan's 
death  uncertainty  prevailed  as  to  the  disposition 
of  the  part  of  her  property  which  was  undis- 
posed of  both  in  England  and  Scotland,  and  this 
uncertainty  resulted  in  much  litigation  both  in 
the  Scotch  and  English  courts.  The  object  of 
the  Scotch  litigation  was  to  ascertain  who  were 
entitled  to  the  personalty,  the  object  of  the  Eog- 
lish  litigation  to  dispose  of  the  claims  to  t&B 
ManC'hester  property  made  by  various  persons  oi 
the  ground  that  they  were  the  heirs  of  Hiss 
Dnncan.  Mr.  Kennedy  was  connected  with  the 
Scotch  proceedings  in  a  manner  to  which  it  '"ill 
be  necessary  to  refer  hereafter ;  in  the  English 
actions  he  was  the  defendant.  The  geneisl 
nature  of  the  actions  was  the  same.  Mr.  Kennedy 
continued  after  Miss  Duncan's  death  to  receiTe 
the  rents  of  theproperty  at  Ardwick  and  to  pay 
the  expenses.  The  qnestion  of  the  character  in 
which  he  so  held  is  vital  to  the  present  case,  bat 
it  was  never  reached  in  any  of  tne  other  actions, 
Mid  for  the  present  I  pass  it  oyer,  reserving  it  for 
future  considerati<m.  The.  different  .per 
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chimed  to  be  heirs  of  llCiss  Danoui  on  the 
Btrength  of  titles  which  they  &.ited  to  establish. 
One  of  these  actions  was  the  first  action  of  LyeU 
V.  Kennedy  brought  in  the  Chancery  Birision  in 
1880.  In  this  action  the  present  plaintiff  Br. 
Lyell  claimed  as  heir  on  the  strength  of  his 
ctescent  from  George  Cunningham  of  Abernethy, 
the  great-grandfather  of  Miss  Buncan,  through 
his  daughter  Elizabeth,  but  this  claim  was 
defeated  oy  the  discovery  made  by  an  affidavit  of 
the  defendant  that  Elizaoetfa  Cunningham  bad  an 
^der  brother  named  Andrew  who  bad  left  descen- 
dants. Dr.  Lyell  thereupon  discontinued  his 
action,  and  paid  the  defendant's  costs.  But.  on 
proeecnting  the  inquiries  suggested  1^  the  affi- 
davit lefeired  to,  he  found  reason  to  believe  that 
Andrew  Caimiogham  had  left  other  descendants 
than  th<we  mentioned  in  the  affidavit,  and  that 
tJiese  descendants  were  three  coparceners, 
namely,  Eleanora  Bradock,  a  widow,  and  Cathe- 
mne  and  Isabella  Cunningham,  two  spinsters. 
He  obtained  from  these  ladies  a  conveyance  of 
their  interest,  and  on  the  1st  Jan.  1881  issued  a 
new  writ  which  was  the  commencement  of  this 
action.  Mr.  Kennedy  immediately  brought  an 
action  for  pains  and  peualties  agamst  Dr.  LyeU 
under  the  statute  32  Hen.  8,  c.  9,  for  buying  a 
•*  pretenced  title."  This  action  was  tried  in  1885, 
before  mv  brother  Benman,  without  a  jury,  and  is 
reported  53  L.  T.  Kep.  N.  S.  466 ;  15  Q.  B.  Div. 
491.  Judgment  on  that  occasion  was  given  for  the 
jnesent  platntifE  Dr.  Lyell.  I  may  observe  that 
case  has  also  been  on  two  oraasions  before  the 
House  of  Lords  on  interlocntoty  proceedings 
relating  to  interrogatories :  (see  46  L.  T.  Rep. 
W.  S.  762 ;  20  Ch.  Div.  484  ;  48  L.  T.  Rep.  N.  S. 
585  ;  8  App.  Cas.  217 ;  and  60  L.  T.  Rep.  N.  S.  277, 
730 ;  27  Ch.  Div.  1.)  I  now  come  to  the  pleading 
in  the  present  action ;  they  go  into  great  detail, 
but  in  a  few  words  their  effect  is,  that  the  plain- 
tiff alleges  that  he  is  the  assignee  of  the  heir-at- 
law  of  Ann  Duncan,  that  the  defendant  has  so 
conducted  himself  that  he  ought  to  be  declared 
to  be  a  trustee  for  Ann  Buncan,  her  heirs  and 
assigns,  and  that  in  that  capacity  he  may  be 
ordered  to  account  for  the  rents  and  profits 
received  by  him  since  Miss  Buncan's  death  of  the 
Mwchester  property.  The  defendant  denies  that 
the  plaintiff  is  the  assignee  of  the  heir  of  Miss 
Aim  Duncan.  He  alleges  on  the  contrary  that 
one  Charles  Richardson  Lyell  is  the  true  heir, 
and  that  Charles  Richardson  Lyell  faas  conveyed 
his  rights  to  him  the  defendant.  He  also  denies 
that  he  is  or  ever  was  in  any  sense  a  trustee  for 
Miss  Dnncan  or  her  heirs,  and  he  affirms  that  any 
claims  against  him  of  whatever  nature  are  barred 
one  or  the  other  of  the  Statutes  of  Limita- 
tions, except  only  such  claims  as  can  be  made 
nnder  the  assignment  by  Mrs.  Bradock,  who  as  a 
-married  woman  was  under  disability  till  her 
husband's  death  in  Oct.  1876,  less  than  fire  years 
before  the  writ  in  this  action  was  issued. 
TThe  pleadings  also  raise  the  question  whether 
the  deed  of  1880  was  a  dealing  in  a  pretenced 
title,  but  this  has  been  decided  by  the  judgment 
in  Kennedy  v.  LyeU,  and  was  not  refeiTea  to  in 
«^ment  before  me.  The  case  thus  resolves 
itself  into  three  main  questions:  first,  is  Dr. 
Lyell  the  assignee  of  the  heir  of  Hiss  Ann 
BnncanP  seconoly,  is  Mr.  Kennedy  the  assignee 
■of  the  heir  of  Miss  Ann  Duncan  P  thirdly,  is  Dr. 
Lyell's  daim,  if  othenri£e  established,  barred  by 


the  lapse  of  time  since  Miss  Duncan's  death  in 

Nov.  1867,  a  little  less  than  fourteen  ^ears  before 
the  issue  of  the  writ  ?  Br.  Lyell's  claim  to  be  the 
assignee  of  the  heir  of  Ann  Buncan  depends  on 
the  establishment  of  a  pedigree  put  in  by  him,  of 
which  I  need  notice  only  those  steps  which  show 
that  Ann  Buncan  was  the  great-granddaughl^er  of 
George  Cunningham  of  Abernethy,  and  that 
George  Cunningham  of  Abernethy  was  the  great- 
great-great-grandfather  of  the  coparceners  ;  in 
other  words,  that  Ann  Buncan  was  the  second 
cousin  twice  removed  of  those  ladies.  The  evi- 
dence in  proof  of  the  pedigree  is  twofold,  docu- 
mentary evidence  and  evidence  of  reputation.  It 
was  common  ground  than  Aon  Dancan  was  heir- 
at-law  of  David  Duncan  and  Helen  Buchan,  and 
also  that  Ann  Doacan's  grandfather  and  grand- 
mother were  named  George  Duncan  and  Ann 
Cunningham,  but  it  was  denied  than  Ann  Cun- 
ningham was  the  daughter  of  George  Cunning- 
ham of  Abernethy,  who  married  Elizabeth 
Geddes.  The  evidence  to  prove  that  she  was, 
was  as  follows:  An  instrument  of  sasine,  dated 
the  3rd  and  registered  the  22nd  Oct.  1723,  recites 
a  marriage  contract  made  by  George  Cuuaingham 
on  the  marriage  of  his  son  Andrew.  This  contract 
describes  Andrew  as  the  only  son  of  George,  and 
enumerates  as  three  of  George's  daughters,  Janet 
the  second  daughter,  Catherine  the  third,  and 
Anna  the  fourth.  This  is  documentary  proof 
that  George  Cunningham  had  a  daughter  Anna, 
and  that  she  was  the  j^onngest  of  four  of  whom 
Elizabeth  and  Cathenne  were  the  second  and 
third.  The  evidence  that  she  was  the  Aon  Cun- 
ningham who  married  George  Duncan  is  that, 
according  to  Bridget  Clarice,  formerly  cook  at 
Balchrystie,  Miss  Duncan  said  that  her  grand- 
mother was  Ann  Cunningham,  and  had  a  sister 
called  Catherine  and  a  sister  called  Elizabeth; 
that  Catherine  was  the  grandmother  of  Miss 
Blyth,  and  that  Miss  Blyth  was  her  relation  on 
the  Duncan  side.  Parts  of  this  evidence  were 
corroborated  by  similar  statements  made  by  Mary 
Anderson  and  Margaret  Budge,  who  had  also  been 
in  Miss  Buncan's  service.  It  is  stated  in  the 
plaintiffs  pedigree  that  Catherine  Cunningham 
married  Bavid  Blyth,  and  that  Miss  Blyth 
acknowledged  as  a  relation  oa  the  Buncan  side  by 
Miss  Dancan  was  descended  from  Catherine  Cnn- 
nin^ham.  No  evidence,  except  that  already 
noticed,  was  given  as  to  who  Miss  Blyth  was,  bat 
the  fact  that  Catherine  Ganningham  was  the  wife 
of  Bavid  Blyth  of  Abernethy  appears  from  a 
disposition  made  in  1771  by  Bavid  Blyth  in 
favour  of  his  son  Bavid  Blyth  the  yonnger, 
making  certain  reservations  in  favour  of  Cawe- 
rine  Cunningham  "  my  spouse."  The  evi- 
dence therefore  is  this:  Miss  Buncan's  grand- 
mother, Ann  Cunningham,  had  two  sisters 
Elizabeth  and  Catherine.  George  Cunningham's 
daughter,  Ann  Cunningham,  had  two  sisters, 
Elizabeth  and  Catherine.  A  Catherine  Cunning- 
ham married  David  Blyth  of  Abernethy,  and 
Miss  Blyth  was  recognised  by  Miss  Duncan  as  a 
relation.  This  is  somewhat  strengthened  by  the 
deposition  of  Colonel  Tullooh,  a  descendant  ol 
Elizabeth,  who  married  David  LyelL  He  said 
that  his  father  Colonel  TuUoch,  nis  ancle  Sir 
Alexander  Tnlloch,  and  his  aunt  Marianne 
Tulloch,  were  intimate  with  Miss  Dancan,  and 
believed  tbMnselves  to  be  her  nearest  rela^tms. 

Their  relationslup  ooald  be  made  dn 
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snppOBition  that  Ann  GanninKham,  the  grand - 
motner  of  Hiss  Duncan,  was  Ann  Cnnningfaam, 
the  daughter  of  George  Conningham,  the  sister 
of  Elizabeth,  the  ancestress  of  the  Tallochs. 
This  evidence,  in  the  absence  of  anj  other  sug- 
gestion as  to  who  Ann  Cunningham,  the  grand- 
mother of  Ann  Duncan,  was,  seems  to  me  snffi- 
cient.  The  various  steps  in  the  pedigree  which 
connect  George  Cunningham  of  Abernethy  with 
the  coparceners  are  all  made  out  by  documentary 
evidence.  There  were  three  stages  in  it.  The 
first  stage  consists  of  deeds  which  show  that 
George  Cunningham  of  Abernethy  and  Elizabeth 
Geddes  were  parents  of  Andrew,  who  was  their 
only  son,  and  that  John  Cunningham  of  Muir- 
ton,  the  husband  of  Alison  Keir,  was  their  eldest 
son  at  the  time  the  deed  was  made.  The  will  of 
John  Cunningham  of  Hnirton  speaks  of  George 
Cunningham  of  Feel  as  his  eldest  son.  A  writ 
of  dare  comtat  of  1872,  uid  some  other  deeds, 
show  that  the  three  coparceners,  who  conveyed  to 
Dr.  Lyell  the  plaintiff,  were  the  heirs-at-law  of 
George  Cunningham,  the  solicitor  of  Glasgow, 
who  was  the  heir  of  George  Cnnningham  of  Peel. 
This  was  made  out  so  clearly  that  it  was 
unnecessary  to  go  into  particulars.  The  later 
steps  of  the  pedigree  were  confirmed  by  evidence 
of  reputation  given  by  living  witnesses,  especially 
by  George  Cunningham,  a  civil  engineer,  the  son 
of  General  Cunningham,  who  wa8  the  younger 
brother  of  George  Cnnningham  of  Peel,  and  the 
son  of  John  Cnnningham  of  Muirton.  The  evi- 
dence of  Mrs.  Christina  Cunningham,  formerly 
McLellan,  widow  of  George  Cunningham,  solicitor, 
of  Glasgow,  covered  the  same.  So  strong  was  this 
part  of  the  evidence  that  Mr.  Gnlly  did  not  argne 
against  it,  except  to  a  Tery  limited  extent.  Se 
contended  that  there  were  four  blots  on 
the  pedi^ee  :  that  it  failed  to  identify  Ann 
Cunningham,  the  grandmother  of  Miss  Duncan, 
with  Anna,  the  fourth  daughter  of  George 
Cunningham  of  Abernethy ;  and  that  it  disclosed 
the  existence  of  Lhree  persons  whose  descendants, 
if  living,  would  take  precedence  of  the  co- 
parceners, and  who  were  not  shown  to  have  died 
without  issue.  I  have  already  given  my  opinion 
on  the  evidence  relating  to  Ann  Cunningham.  I 
will  now  proceed  to  the  other  three  persons 
referred  to.  The  first  of  these  was  William 
Cunningham,  who,  according  to  the  plaintiff's 
pedigree,  was  the  elder  brother  of  Andrew,  the 
son  of  George  Cauningham  of  Abernethy,  The 
evidence  as  to  him  is  as  follows :  The  plaintiff 
gave  no  evidence  that  such  a  man  ever  existed 
except  the  entry  of  his  name  in  the  pedigree 
whicn  states  that  he  was  bom  in  1696  and  died  in 
infancy.  If  this  be  regarded  as  an  admission  it 
proves  bis  death  in  infancy  as  much  as  his  birth. 
JBut  the  defendants  did  not  leave  the  matter  there ; 
they  tendered  in  evidence  certified  copies  of  three 
^tracts  from  registera  of  births,  baptisms,  and 
marriages  of  the  parish  of  Abernethy  Icept  in  the 
register  office,  Edinburgh,  which  were  as  follows : 
"  July  19, 1696,  George  Cunningham  had  a  child 
baptized  called  "William,  Andrew  Geddes  and 
William  BIyth  witnesses  thereto."  "Jan.  7, 1721, 
William  Cunningham,  of  this  parish,  and  Margaret 
Hntson,  of  Arngosk  parish,  were  contracted." 
"  Feb.  10,  William  Cunningham  and  Margaret 
Hntson  were  married."  "  17^  William  Cunniog- 
ham  had  baptised  a  child  called  Jane."  Whether 
these  documents  were  admissible  at  all  is  a 


question  on  which  I  shall  say  more  hereafter,  but 
at  present  I  will  observe  that,  except  the  identic 
of  name  and  place,  there  is  nothmg  to  connect 
William  Cunnmgham  baptized  in  1^6  with  that 
William  Cunningham  married  in  1724.  More- 
over, there  is  positive  reason  to  doubt  their- 
identity.    The  same  register  contains  the  follow- 
ing entry ;  "  December  8,  1697,  payed  be  George 
Cunningham  for  the  lessor  (mortcloth  or  pall)  to 
his  child  00  10  0."    It  seems  from  this  that 
Greorge  Cunningham  lost  an  infant  child  in  1697, 
who  may  have  been  the  William  bom  in  1696,  and 
there  is  no  evidence  that  he  ever  had  any  other. 
Moreover,  in  the  deed  of  1723,  already  referred 
to,  Andrew  is  spoken  of  as  the  only  son  of  Georce. 
This  is  inconsistent  with  the  notion  that  an  elder 
brother  William  was  alive  at  that  time,  and  with- 
the  identity  of  the  William  Cunningham  married 
in  1721  with  snch  a  son.   It  was  further  objected 
that  Geoi^  the  eldest  son  of  Andrew  mentioned 
in  the  p^igree,  was  not  accounted  for,  as  the 
statement  in  the  pedigree  about  him  is  the  onfy 
evidence  that  he  ever  existed,  and  as  it  also  states 
his  death  in  infancy.    1  do  not  think  this  objecticHi 
important.    Lastly,  a  similar  point  was  raised, 
though  it  was  not  persisted  in,  as  to  John,  the 
eldest  son  of  George  Cunningham  of  Peel.  The 
evidence  as  to  him  is  that  of  his  sister-in-law, 
Christina,  the  widow  ot  (Jeorge  Cunningham,  the 
solicitor,  of  Glasgow.   She  says  she  had  heard  her 
mother-in-law  say  that  he  died  in  America.   "  I 
never  heard  her  mention  that  he  had  any  children, 
my  impression  is  that  he  had  been  a  short  time 
married.   I  have  also  heard  my  husband  speak  of 
his  brother  John  and  also  Hrs.  Young  (a  sister). 
In  my  converration  with  them  it  was  nevff 
named  or  hinted  that  John  had  any  children. 
The  ordinary  understanding  and  reputation  in 
the  family  was  that  my  husband's  brother  J(^ 
had  no  children."   A  letter  of  condolence  from 
the  clergyman  of  the  parish  of  John's  mother, 
in  which  it  was  observed  that  he  died  "un- 
friended and  alone,"  was  tendered  in  evidence. 
I  thonght  it  inadmissible,  but  I  also  thought  the 
use  of  such  an  expression  consistent  with  bis 
leaving    children    behind   him   or  with  their 
accidental  absence  at  the  time  of  his  decease. 
On  these  grounds  I  find  that  the  plaintiff  has 
succeeded  m  establishing  that  he  in  the  assignee 
of  the  coheiresses  of  Ann  Duncan,  sabject  only  to 
his  proving  that  she  had-  no  heir  on  the  side 
her  father,  David  Duncan.   The  positive  evidenoe 
on  this  sulq'ect  consists  of  advertisements  for- 
heirs  of  Miss  Dnncan  on  the  paternal  side  which 
were  published  in  1868, 1871,  and  1872,  in  sevoml 
newspapers  both  in  Scotland  and  in  England,  in 
connection  with  the  litigation  which  took  plsce  ■ 
in  Scotland  as  to  the  disposal  of  Miss  Duncan^ 
personal  property.   The  advertisement  published 
in  1868  was  as  follows :  "  Heirs  wanted.  The 
relations  on  the  father's  side  of  the  recentbr 
deceased  Miss  Ann  Duncan,  of  Balcfarystie,  pari^ 
of  Kewbum,  Fif eshire,  who  was  the  last  surriving 
member  of  the  funily  of  David  Duncan,  famner, 
at  Balhousie,  near  Perth,  and  Helen  Buchw,  his 
spouse,  are  requested  to  communicate  with,"  kc. 
In  May  1871  an  advertisement  was  publishnd,  by 
order  of  the  Court  of  Session,  for  the  next  of  kin 
of  Miss  Duncan,  who,  by  the  law  of  Scotland, 
wonid  eomdst  exclusively  of  her  relations  on  ber 
Other's  sid^  and  a  somewhat  similar  advertiss* 
ment  was  issued  %}^^^}Sjfy(f^p^ 
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s<^citors.  In  Aug.  1884  an  advertisement  was 
issued  in  the  Seotaman  for  the  heirs  of  persons 
named  Martin,  Dowie,  or  Gardiner,  whose  names 
and  addresses  were  giv^n,  and  who  were  described 
aa  having  been  living  in  the  places  mentioned 
between  1720  and  1750.  These  advertisements 
were  not  followed  by  tha  appearance  of  any  heir 
of  Ann  Duncan  on  the  father's  side,  and  it  is 
also  to  be  observed  that  several  actions  were 
brought  in  the  English  courts  for  the  recovery  of 
this  property,  in  which  the  fullest  publicity  was 
given  to  the  subject.  It  is  enough  to  mention 
one  of  them,  namely,  the  action  of  Cameron  v. 
Kennedy,  tried  at  Liverpool  in  1881,  which  ended 
in  a  nonsuit.  It  was  contended  for  the  plaintiff 
that  these  circumstances  brought  the  case  within 
the  principle  laid  down  both  by  the  Exchequer 
Division  and  the  Court  of  Appeal  in  Greaves 
V.  Greenwood  (35  L.  T.  Rep.  N.  S.  tiS  j  2  Esch.  Div. 
289).  Before  espreasing  my  opinion  on  this  point  I 
proceed  to  the  examination  of  the  defendant's 
pedigree,  which,  in  my  view,  appears  to  have  an 
important  bearing  on  the  matter.  The  pedigree 
states  in  snbstance  that  Ann  Duncan  was  great- 
granddaughter  of  George  Dnncan  of  WaUttee, 
and  Helen  Imbrie,  that  their  danghter  Elspeth 
Duncan  married  in  1728  J ohn  Martin  in  Glcncarse, 
and  by  him  became  the  mother  of  James  Martin 
of  Cottown,  in  Pitfoor;  that  James  Martin  married 
in  1771  Mary  Duccat,  and  by  her  had  a  daughter 
Christian, who  in  Sept.  1793 married  JohnMoncnr; 
John  Moncur's  daughter  married  in  1831  John 
Lyall,  who  died  in  1851,  leaving  as  his  eldest  son 
Charles  Richardson  Lyall,  who  is  still  living,  and 
who  last  year  conveyed  his  interest  to  Mr. 
Kennedy  the  defendant.  It  was  common  ground 
that  George  Duncan  of  Fingask  was  the  grand' 
father  of  Ann  Duncan,  and  it  was  not  denied  that 

■  Geoise  Dnncan,  who  married  Helen  Imbrie,  was 
tiie  father  of  George  Dnncan  of  Fingask.  On 
the  other  hand  it  was  proved  by  Janet  Wilson, 
aged  eighty,  whose  maiden  name  was  Moncnr, 
and  by  her  brother  James  Moncnr  of  Dundee, 

-  aged  seventy-fonr,  and  by  Charles  Richardson 
Lyall,  that  Christian  Martin  was  the  name  of  the 
wife  of  John  Moncur  of  Cottown,  in  Pitfour,  that 
John  Moncur's  danghter  married  John  Lvall,  and 
that  Charles  Richardson  Lyall  was  the  eldest  son 
of  John  Lyall.  The  matters  in  dispute  in  pedi- 
gree were :  First,  whether  Elspeth  Duncan,  who 
married  John  Martin,  was  the  daughter  of  George 
Duncan  and  Helen  Imbrie?  Secondly,  whether 
Jamen  Martin  of  Cottown,  in  Pitfour,  was  the 
son  of  that  Elspeth  -Duncan  ?  Thirdly,  whether 
Christian  Martin,  the  wife  of  John  Moncur,  was 
the  daughter  of  James  Martin?  The  evidence 
that  any  such  people  existed  at  all  consisted  prin- 
ei|)ally  of  copies  of  extracts  from  Scotch  registers 
01  baptisms,  marriages,  and  deaths.    It  was 

.  admitted  that,  under  17  &  18  Vict,  a  SO.  bb.  IS,  58, 
certified  copies  of  extracts  from  the  register  books 
were  etjuivalent  to  the  original  registers,  but  it 
was  objected  that  there  was  no  evidence  that  the 

'Ori^nal  books  were,  by  the  law  of  Scotland,  re- 
quired to  be  kept,  and  it  was  argued  that  extracts 
oom  them  were  in  consequence  not  admissible. 
The  evidence  as  to  the  law  of  Scotland  on  this 
point  was  that  of  Mr.  Charles  Ritchie,  a  solicitor 
of  twenty-four  years'  standing.  He  said  that 
according  to  Scotch  law  extracts  from  such 
registers  were  admissible  in  proof  of  the  matters 
merted  by  them,  but  that  he  did  not  know  posi- 
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tively  whether  the  sessions  clerks,  by  whom  the 
entries  were  made,  were  public  officers  or  not,  or 
under  a  legal  duty  or  not  to  make  the  entries. 
He  referred  to  Dixon's  Law  of  Evidence,  s.  1126. 
as  a  work  of  authority  on  the  subject.  This  work 
8t^«s  in  snbstance  that  the  old  Scotch  registers 
were  kept  to  some  (it  is  not  very  clear  to  what) 
extent,  under  the  anUiority  of  Acts  of  the  Generu 
Assembly  of  the  Kirk  of  Scotland,  bnt  not  till 
very  recent  times  under  the  authority  of  Parlia- 
ment. I  had  no  evidence  before  me  as  to  the 
extent  to  which  the  Acts  of  the  General  Assembly 
on  such  a  subject  should  be  regarded  as  impo&ing 
a  civil  obligation  on  the  keeper  of  the  registers, 
and  it  appears  to  me  extremely  doubtful  whether 
such  entries  are  or  not  admissible  in  the  English 
court.  They  have  been  admitted  in  several  Scotch 
peerage  cases,  but  in  the  decision  of  such  matters 
the  House  of  Lords,  I  apprehend,  administers 
Scotch  law.  Holding  this  opinion  I  thought  it 
best  to  receive  and  examine  the  evidence  put 
before  me,  as  I  might  by  so  doing  save  the  parties 
from  a  new  trial,  if  by  any  decision  of  mine  as  to 
the  admissibility  of  evidence  I  wrongly  rejected  it. 
The  certificates  are  for  the  most  part  extremely 
curt.  They  give  the  names  of  the  persons 
baptized  or  married,  and  the  dates  of  the  baptisms 
and  marriages,  bat  there  is  seldom  anything  to 
identify  the  persons  baptized  or  married,  and  as 
the  important  names  are  for  the  most  part  very 
common  it  is  impossible  to  say  to  whom  they  be- 
long in  the  absence  of  independent  matter  of  cor- 
roboration. I  now  proceed  to  the  pedigree.  The 
first  step  in  it  is  to  prove  that  Elspeth  UuncaDj 
who  married  John  Martin  in  Glencarse  in  1728, 
was  the  daughter  of  George  Duncan  of  Walltree, 
and  Helen  Imbrie  his  wife.  The  evidence  is  as 
follows:  George  Duncan  of  Walltree  undoubtedly 
had  a  daughter  Elspeth,  who  married  John 
Martin.  Their  marriage  contract  was  .  found 
amongst  the  papers  of  Miss  Duncan.  It  is  dated 
the  I7th  Aug.  1728,  and  the  parties  are  described 
as  "John  Martin,"  miller,  of  Glencarse.  "and 
Elspeth  Duncan.second  lawful  daughter  of  George 
Duncan  of  Walltree,"  and  it  speaks  of  the  intention 
of  the  parties  to  be  married  as  soon  as  church 
order  and  their  own  conveniency  will  allow. 
Moreover,  Elspeth  Duncan  is  mentioned  as  a 
daughter  in  the  will  of  George  Duncan,  at  Wall- 
tree,  dated  14th  Sept.  1736,  and  registered  23rd 
May  1738,  as  well  as  in  that  of  his  widow,  Helen 
Imbrie,  dated  I7th  Aug.  1747.  In  the  register 
of  baptisms  it  appears  that  "Elspeth  Duncan, 
daughter  of  George  Duncan  and  Helen  Imbrie,  was 
baptized  6th  Jan.  1699."  Two  other  entries  show 
that  the  banns  of  marriage  were  proclaimed  be- 
tween John  Martin  and  Elspeth  Duncan  on  the  29th 
Sept.  and  5th  Oct.l728,ana  that  tbey  were  married 
the  Ist  'Sav.  17'^.  There  is  certainly  no  positive 
evidence  to  identify  the  persona  nuned  in  the 
register  with  the  persons  named  in  the  marriage 
contract  and  the  two  wills,  and  certificates  of  the 
baptisms  of  no  less  than  seven  other  Elizabeth 
Elspeth '  or  Bessie  Duncans  between  1692  and 
1707  were  put  in  by  the  plaintiffs  by  way  of  re- 
butting evidence.  The  two  wills  and  the  con- 
tract, Tiowever,  suflBciently  prove  the  marriage, 
and  the  dates  agree  well  with  the  date  of  the  certifi- 
cate. The  next  point  in  the  pedigree  to  be  proved 
is  that  James  Martin  was  the  son  of  the  Elspeth 
Duncan  and  John  Martin  married  in  1728.  The 
evidence  of  this  is  that  a  certificate  of  Iwptism 
Digitized  byV^OOQlC 
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from  the  Kinfanns  register  sa^ng  that  on  the  I 
24th  Aup.  1729,  James  Martm,  son  to  John 
Martin,  m  Glencarse,  was  baptized.  There  is 
noiihing  but  the  identity  of  name  to  connect  this 
James  Martin  with  John  Martin  or  Elspeth 
Duncan,  bnt  an  attempt  was  made  to  carry  the 
matter  farther  by  giving  in  evidence  certain 
records  of  procestes  in  the  SherifFs  Conrt  of 
Perth.  They  were  objected  to  as  not  being  ad- 
missible. In  order  to  determine  whether  they 
were  admissible  or  not  it  was  necessary  to  see 
what  they  were.  Shortly,  thOT^  showed  that  in 
1754-  one  Elspeth  Duncan,  of  Crlencan^  accepted 
a  bill  drawn  on  her  on  aeconnt  of  sums  dne  for 
rent  to  Lady  Qeorge  Murray,  and  that  in  1766  the 
Dnkn  of  Athol,  to  whom  Lady  Greorge  Murray's 
bill  had  been  aasi^ed,  sned  for  it  James  Martin, 
of  Cottown,  in  Pitfoar,  "  son  to  the  said  Elspeth 
Duncan,  and  as  executor-dative  qua  nearest  of 
kin  to  his  said  mother,  or  at  least  as  universnl 
vitunu  intromitter  (or  executor  de  son  tori)."  The 
duke  also  arrested  a  debt  dne  to  James  Martin 
from  one  John  Dowie,  and  Martin,  who  sued 
Dowie  for  the  debt,  expressed  his  willingness  that 
Dowie  shonld  pay  the  money  to  the  Duke  of 
Athol.  It  was  objected,  as  to  the  admissibility 
of  these  documents,  that  they  were  not  evidence, 
as  the  important  statement  contained  in  them  is 
not  that  of  James  Martin,  but  that  of  the  agent  of 
the  Dn^  of  Athol,  though  James  Martin  seems 
to  have  admitted  its  truth  by  soffering  judgment. 
Tbey  were  also^  objected  to  on  the  ground  that 
there  was  no  evidence  at  all  to  identify  the  James 
Martin  of  the  litigation  of  1766  with  the  James 
Martin  bom  in  17^.  It  was  further  argued  that 
a  comparison  of  the  will  of  George  Duncan  in 
1738  with  the  will  o£  his  widow  Helen  Imbrie  in 
1747  showed  that  the  Elspeth  Duncan  who  was 
Oeorge  Duncan's  daughter  must  have  been  a 
different  person  from  the  mother  of  James 
Martin,  the  defendant  in  the  suit  of  Athol  v. 
Martin,  as  the  mother  of  James  Martin  was 
living  in  and  after  1754,  whereas  the  daughter  of 
George  Duncan  appeared  to  have  died  before 
1747.  ITieproof  of  tnis  is,  that  in  George  Duncan's 
will,  dated  in  1738,  mention  is  made  of  three 
daughters,  namely,  ''Marmret  Duncan,  spouse 
to  John  Dowie,"  "  Elspeui  Duncan,  my  other 
dauj^terr,  and  her  husbaiid,"  and  Helen  Dnncan, 
one  of  three  children,  of  whom  he  says,  "  there 
remain  of  my  children  unprovided  for  Oeoive 
David  and  Helen  Duncan."  Helen  Imbrie's  will, 
dated  in  1747,  speaks  of  "  Margaret  Dnncan.  my 
daughter,  spouse  to  John  Dowie,  and  Helen 
Duncan,  my  other  daughter,  spouse  to  Bobert 
Gardiner,"  whicb  seems  to  imply  that  she  had  no 
other  daughter  then  living.  She  makes  no  refer- 
ence to  Elspeth.  It  is  true  that  towards  the  end 
of  the  win  she  expressly  excludes  from  her 
executorship  "  m^  other  daughters  and  all  others 
my  nearest  of  kin,"  bnt  it  was  nroved  that  that 
was  port  of  a  common  form,  and  it  was  suggested 
they  meant  '*  all  others  my  daughters,"  and  not 
**  my  netu*e8t  of  kin."  It  seems  to  me  that  these 
consideratiims  show,  first,  that  the  processes  were 
inadmissible,  and  nut,  that  if  admissible  they 
proved  nothbig  in  favour  of  the  pedigree  in  conse- 
quence of  the  way  of  identification  of  the  parties. 
On  a  consideration  of  the  whole  evidence  on  this 
pmnt,  I  think  that  the  alleged  &ct  that  James 
Jbrtin,  bom  in  1729,  was  the  son  of  Elspeth 
Duncan,  the  dandier  <rf  Geoi^  Dtmcan  of 
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I  Wallti-ee,  is  not  made  oat.  Aa  for  Cfaristiaa- 
Martin,  I  see  no  evidence  whatever  of  her  con- 
nection with  the  particular  James  Martin,  who- 
ever he  may  have  been,  who  is  mentioned,  or 
rather  suggested,  in  the  pedigree.  The  result  is,, 
that  I  find  that  the  defendant  has  failed  to 

grove  the  two  steps  in  his  pedigree  which  connect 
hristian  Martin,  the  undoubted  grandmother  of' 
John  Moncur,  with  Elspeth  Duncan,  the  un- 
doubted daughter  of  George  Dnncan,  in  Walltree. 
This  appears  to  me  to  be  not  only  Satal  to  Hr. 
Kenned  jr's  claim  to  be  the  assignee  of  the  heir  of. 
Ann  Duncan,  but  also  to  prore  as  clearly  as  such 
a  thing  can  be  proved  that  there  is  no  traoesfafe 
heir  of  Ann  Dnncan  on  her  Other's  side  nov 
living.  The  result  of  the  elabmate  inquiries  at 
the  defendant  is,  that  he  has  proved  that  in  1747 
George  Duncan  of  Walltree  had  descendants  liv- 
ing of  the  name  of  Dowie  and  Gardiner.   He  his 
also  produced  a  great  number  of  certificates  of 
baptisms  and  marriages  of  varions  Dowies  and 
Gardiners,   but  he  has   not  given   any  evi- 
dence to  identify  any  of  them  as  descendants  of 
George  Duncan  of   Walltree.     This  evidence 
seems  to  me  to  supply  whatever   may  have 
been    wanting    to    prove   the    n^;ative  port 
of  the  plaintiff's  case.   Upon  the  whole  I  hold 
that  the  plaintiff  has  proved   that   the  three 
coparceners  through  whom  he  claims  were  the- 
coheiresses  of  Miss  Ann  Duncan.   The  onlj  re- 
maining question  is,  whether  the  plaintiff  is 
barred  oy  the  operation  of  the  Statutes  of  lamita^ 
tions  or  any  oi  them.  The  plaintiff  contended 
that,  npon  the  pleadings,  tne  action  was  for 
money  nad  and  received,  and  for  an  account, 
and  that  Mr.   Kennedy  having    placed  him- 
self in  a  fiduciary  position,  was  bound  not- 
withstanding the  Statutes  of  Limitations  V> 
render  such  an  account.    Mr.  Gully  argued  thst 
the  action  was  really  brought  for  the  recovery 
of  land  and  for  mesne  profits,  and  that  it  was 
barred  b^  the  Statute  of  Limitations.   As  to 
the  pleadings  and  the  nature  of  the  action  itself 
the  question  appears  to  me  to  have  been  decided- 
by  autfaoriCy.   The  case  has  upon  these  pleadings- 
been  before  both  tho  Court  of  Appeal  and  the 
House  of  Lords,  and  each  has  ezprrased  its  view 
upon  the  subject.   The  qnestion  befc»«  them  ms 
as  to  the  extent  ci  the  pjbintiff's  lig^t  to  inter' 
rogate  the  defendant.    The  Court  of  Appeal  (sea 
46L.  T.  Rep.  N.  S.  752 ;  20  Ch.  Div.  484) ;  held  that 
the  plaintiff  could  not  administer  the  interroga- 
tories he  wished  to  administer,  because  (in  the 
words  of  Sir  Oeorge  Jessel)  "this  is  simply  an 
action  to  recover  land  and  mesne  {Refits  by  a 
legal  title."   The  present  Master  of  the  Bolls 
said,  "  In  my  opinion,  it  is  clear  that  this  action  is 
an  action  for  the  recovery  of  land."   Taking  that 
view  of  the  pleadings  they  disallowed  a  number 
of  interrogatories,  which  they  considered  inadmis- 
sible  in  such  an  action.   On  appeal  to  the  House  of 
Lords  this  jndgment  was  reversed  (48  L.  T.  Bep. 
N.  S.  585 ;  B  App.  Gas.  217),  not  upon  the  ground 
that  the  action  was  not  in  substance  an  action  of 
ejectmoit  and  for  mesne  jtrofits,  bnt  npoo  the 
ground  that  the  plaintiff  in  such  an  action  i» 
entitled  to  discovery.  I  tiiink,  therefore,  that  I 
am  bonnd  to  regard  the  action  as  one  for  the 
recovery  of  land  and  of  mesne  profits.   The  case, 
therefore,  unless  there  is  anythmg  in  the  statat* 
to  prevent  it,  falls  under  37  &  38  Yict.  e.  57, 
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action  to  recover  any  land  but  within  twelve 

CB  next  after  the  time  at  which  the  right  to 
g  snch  action  shall  have  first  accmed  to  some 
person  through  whom  he  claims.  I  do  not  think, 
that  either  sect.  25  or  sect.  26  of  3  A  4  Will.  4, 
c.  27,  applies  to  the  canse.  The  property  is  not 
Tested  in  Mr.  Kennedy  apon  any  express  trust  so 
as  to  bring  sect.  25  into  operation,  nor  do  I  see 
any  evidence  of  a  concealed  fraad  such  as  is  men- 
tioned in  sect.  26.  Nor  has  any  written  adcnow- 
ledgment  of  Mr.  Lyell's  title,  signed  by  Mr. 
Kennedy  or  his  agent,  been  ever  given  so  as  to 
bring  the  case  within  sect.  14.  As  Mr.  Gnlly 
Hgned,  and,  in  my  opinion,  correctly  argned.  the 
operation  of  the  statute  is  to  disable  the  plaintiff 
from  saing,  not  to  eive  any  property  to  the  de- 
ftadant,  and  his  inlerence  that,  if  the  case  is 
r^arded  as  an  action  for  the  recovery  of  land, 
the  statute  as  &r  as  its  own  contents  go  applies 
to  two-thirds  of  the  plaintiff's  claim,  appears  to 
me  to  be  correct.  If  this  concluded  the  matter, 
the  result  would  be  that  there  must  be  judgment 
for  the  plaintiff,  for  so  much  of  the  property  as 
he  claims  through  Mrs.  Bradock,  and  for  an 
account  of  the  receipts  attributable  to  her  share 
of  one-third  from  tne  death  of  Miss  Duncan  to 
judgment.  This,  however,  does  not  conclude  the 
case.  It  was  argued,  in  the  first  place,  that  my 
brother  Denman's  decision  in  Kejmedy  v.  Lyal 
was  in  favour  of  the  plaintiff  in  the  present  case. 
His  decision  was,  that  in  the  particular  circum- 
Btuces  of  the  case  the  possession  of  the  tenants 
became  the  possession  <n  the  heirs  of  Miss  Dun- 
can on  her  death,  and  that  it  was  impossible  to 
point  to  any  particular  time  at  which  the  statute 
oegan  to  run  in  &vonr  of  the  defendant,  at  all 
events  before  the  date  of  the  copalreners'  deed  in 
1880.  This  judgment  he  founded  on  a  view  of 
the  ease  of  Bmhby  v.  Diseon  (3  B.  &  C.  298),  which 
was  contested  by  Mr.  Gully  on  grounds  which,  I 
think,  do  not  altogether  applv  to  it.  Mr.  Gully 
seems  to  think  that  my  brother  Denman's  judg- 
ment was  based  on  the  doctrine  ot  posaeaaio  patjis, 
which  the  statute  does  away  with,  I  do  not  so 
understand  it.  -This-  view-seems-to-me-to- depend  •I' 
apon  the  view  to  be  taken  of  Mr.  Kennedy's 
behavioar  which  raises  the  same  question  in  an- 
other form.  It  was  argued  for  the  plaintiff  that 
Mr.  Kennedy  was  outside  the  statute,  inasmuch 
u  he  had  assumed  a  fiduciary  character  by  acting 
as  agent  for  the  heir.  I  think  my  brother  Den- 
loaa'B  view  of  Bu$Mnf  v.  Diaon  is  in  autwtanoe 
that  the  heir  <Ud  on  the  death  of  Hiss  Duncan 
become  poesessed  through  the  tenants  of  the  land 
uid  houses  in  question,  and  that  he  roatinued  to 
be  so  possessed  until  rent  was  paid  to  someone, 
bat  that  if  Mr.  Kennedy  received  it  only  as  agent 
for  the  heir,  bo  long  as  he  continued  su  to  receive 
it,  the  heir  was  not  dispossessed  within  the  mean- 
^  of  the  1st  clause  of  the  3rd  section  of  3  &  4 
Wai  4,  c.  27,  and  this  view  appears  to  me  correct. 
I  proceed  then  to  consider  the  question  of  Mr. 
Kennedy's  conduct  in  this  matter,  and  of  its  legal 
^ects.  His  first  connection  with  the  property 
at  Ardwick  arose  from  bis  being  co-executor  with 
Miss  Duncan  to  the  will  of  Mr.  Lawrence  Buchan, 
who  left  the  property  to  Miss  Duncan,  and  who 
^td  in  1859.  His  uCairs  were  wonnd-up  in  1861. 
(Wt  Mr.  Kennedy,  at  Miss  Duncan's  request,  con- 
tntOfid  to  manage  the  Ardwick  property  down  to 
raetime  of  her  death.  He  was  much  pressed  upon 
w  point,  and  tlw  fair  result  of  his  erideoce  ' 


(which  I  see  no  reason  to  doubt)  is,  that  he- 
discharged  gratuitously  and  from  motives  of 
friendship  to  Miss  Duncan  (whom  he  had  known 
from  his  own  boyhood)  all  the  duties  commonly 
discharged  by  an  agent  for  payment.  In  1866  he- 
invested  a  considerable  sum  for  her  in  Lombardo- 
Yenetian  Bonds,  and  at  her  death  3841.  stood  to- 
her  credit  in  the  account  already  mentioned  at 
Heywood's  Bank  at  Manchester.  One  incident- 
occurred  to  which  more  importance  was  attached 
than,  in  my  opinion,  it  deserved.  He  went  to  se& 
her  about  a  month  before  her  death,  when,  accor- 
ding to  his  account,  she  discussed  all  her  affairs 
with  him,  and  told  him,  amongst  other  things, 
that  she  had  made  a  will,  by  which  sbe  had  left 
him  her  property  at  Manchester,  sabject  to- 
legacies  to  the  amount  of  20001.  He  was  much 
pressed  upon  this  statement,  which,  howeverf 
appeared  to  me  to  have  little  or  no  real  connection 
with  the  case.  It  seems  to  me  to  come  to  this  : 
What  Hiss  Duncan  said  to  him  led  him  to  believe, 
and  he  said  that  he  still  suspected,  that  she  had 
made  a  will  in  his  favour,  which  was  made  away 
with  after  her  death,  and  this  he  regarded  as  a- 
moral  justification  for  taking  advantage,  if  ho 
could,  of  the  Statute  of  Limitations.  On  the- 
other  hand,  he  never  asserted  that  this  was  so  for 
many  years  afterwards,  and  he  distinctly  admitted, 
for  the  purposes  of  the  present  action,  that  Miss 
Duncan  died  intestate  as  to  her  Manchester 
property.  Whatever  importance  he  may  have 
attached  to  this  matter  in  his  own  mind,  I  cannot 
see  that  it  can  have  any  bearing  upon  the  legal 
rights  of  the  parties.  This  makes  it  nnnecessary 
tfS  consider  the  evidence  of  Mr.  I\>rtune,  con- 
tradicted by  Mr.  Kennedy.  Mr.  Fortune's  evi- 
dence went  to  show  that,  at  the  time  of  his  visit 
to  Miss  Duncan,  Mr.  Kennedy  made  statements 
to  him  (Fortune)  about  her  proposed  will  incon- 
sistent with  those  which  he  made  in  the  witness- 
box.  The  conduct  subsequent  to  Miss  Duncan's 
death,  which  was  relied  upon  bv  the  plaintiff  as 
making  Kennedy  a  trustee  for  him  of  the  rents 
he  had  received,  consisted  partly  of  acts  done,  and 
T*^j  filf  itt*^"*""*"  made  in  writing  or  verbally 


by  Mr.  Kennedy,  I  do  not  think  it  necessary  to  go- 
through  every  instance  on  either  side ;  but  I  will 
mention  those  which  appear  to  me  to  be  the- 
strongest  cases  of  each.  As  regards  acts  done, 
the  first  thing  to  be  noticed  is  the  way  in  which 
the  accounts  of  the  property  were  kept.  This 
I  have  already  noticed  generally.  The  buikinK- 
aocount  was  kept  in  the  name  of  the  executors  of' 
Lawrence  Buchan.  The  rent  account  was,  till  the- 
29th  Sept.  1879,  kept  in  the  same  way,  and  receipts- 
for  rent  were  given  in  the  name  of  the  executors 
of  Buchan  till  1878,  or  later,  but  subsequently  im 
the  name  of  Mr.  Kennedy.  Policies  of  fire  insur- 
ance were  taken  out  down  to  1880  in  the  name  of 
Miss  Duncan,  and  receipts  for  rates  down  to  1880 
were  taken  in  the  name  of  the  executors  of 
Buchan.  The  next  fact  to  be  noticed  is  the  part 
taken  by  Mr.  Kennedy  in  the  case  of  Nicholson  v> 
Kennedy  in  the  Court  of  Session  at  Edinburgh  in 
1871.  It  had  been  arranged  between  Mr.  Kennedy 
and  the  Scotch  executors,  as  appeared  from  a- 
letter  of  the  2nd  Deo.  1867,  that  Mr.  Kennedy 
should  look  after  the  English  estate  pending  thfr 
ascertainment  of  her  heir  or  next  ai  kin.  Mr. 
Nicholson,  as  surviving  exeeutcv  of  Miss  Duncaiir 
sued  Mr.  Keniudy  in  an  action  of  coart  reckonins- 
and  payment  for  so  much  8fgj|!f^b?©^??fe 
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sonalty  as  remained  in  hia  Iiands.   Mr.  Kennedy 
relied,  aa  to  part  of  the  claim,  on  the  defence  that 
he  had  expended  a  considerable  srnn  of  money 
after  Miss  Duncan's  death  on  expenses  connected 
'with  the  mill,  to  which  she  had  given  her  consent 
before  her  death.   These  repairs,  he  said,  ought 
to  be  a  charge  upon  her  personal  estate.   In  tnis 
claim  he  succeeded  to  a  considerable  extent, 
though  not  to  the  full  extent  for  vhich  he  made 
it.   He  also  raised  a  aueation  whether  the  Lom- 
bardo  -  Venetian  Bonds  above  mentioned  were 
heritable  property  or  not.   In  his  revised  state* 
ment  of  nets,  be  said  of  tiiene  bonda :  "  The 
defender  haa  no  interest  in  the  m^ter  himself, 
bat  he  ia  advised  that  it  is  his  duty  to  retain  these 
for  behoof  of  Miss  Duncan's  heir,  who  is  not  made 
a  pArty  to  this  process,  or  of  the  party  who  may 
be  found  to  have  ri^ht  thereto,  and  that  he  is  not 
in  safety  to  part  with  them  until  that  has  been 
daly  ascertained."    In  the  same  process  Mr. 
Kennedy  claimed  to  retain  a  sum  of  221.,  which, 
being  a  proportionate  part  of  the  rent  current  on 
the  day  of  Miss  Duncan's  death,  he  had  originally 
credited  to  her  executors.   He  claimed  it  on  the 
ground  that   such  an  apportionment  was  not 
according  to  law,  the  Apportionment  Act  of  1870 
(33  &  34  Vict.  c.  3h)  not  having  been  then  passed. 
In  this  claim  he  succeeded.    Another  fact  to 
which  importaof^e  was  attached  was  that  Mr. 
Kennedy  desired  or  permitted  his  soUcitors, 
Ueaars.  Earle  and  Co.,  to  retnm  to  Measra. 
Drammond,  Ninbobon,  and  Ga,  the  solicitors  for 
Miss  Dimcan's  raecatora,  the  title  deeds  to  the 
Manchester  property;  but.  as  Messrs.  Earle  had 
borrowed  the  deeds  from  Messrs.  Drammond  and 
INiobolson,  I  attach  no  importance  to  this.  With 
regard  to  the  statements  relied  upon,  the  follow- 
ing are  the  most  pointed,  and,  as  they  are  docu- 
mentary, there  can  be  no  question  about  them. 
On  the  14th  June  1868  Mr.  Kennedy  wrote  to 
Messrs.  Drummond  and  I^icbolson  about  the 
"Loinbardo- Venetian  Bonda  of   the  Duncan 
trust."   He  suggested  that  they  should  not  be 
sold,  "  as  it  would  be  a  great  advantage  to  the 
trast  that  they  should  remain  as  they  are  at 
present."   He  repeats  this  to  Mr.  Bochan  on  the 
idth  Jane,  naing  the  enreaaion  "  in  property  of 
the  troat."   On  the  15th  Jan.  1869  Mr.  Kennedy 
writes  to  the  plaintifF,  "  I  can   assnra  you 
that,  if  yoQ  are  Miaa  Dnnoan'a  heir,  yoa  will 
have  no  difficulty  with  me ; "  and  on  the  18th 
Jan.  he  writes  to  the  plaintifE,  "  The  property 
will  be  given  up  to  the  rightfnl  owners  aa  soon 
as  it  can  be  satisfactorily  ascertained  who  they 
are."    On  the  16th  April  1S72  Mr.  Kennedy 
wrote  to  Mr.  Bnchan :  "  Mr.  Hicholson  and  I  are 
at  law  respecting  the  rights  to  administer  Miss 
Duncan's  personal  property,  and  how  the  matter 
will  end  I  know  not.   I  am  acting  for  the  beir-at- 
law  whoever  he  may  be.   I  will  write  you  fully 
on  the  suit  that  is  now  going  on,  but  the  main 
point  ia  that  I  claim,  on  the  part  of  the  heir-at- 
law,  that  the  repairs  on  the  mill  property  should 
be  charged  on  the  peramal  propOTty.   As  theae 
are  conaiderable  ...  if  yoa  are  the  heir- 
at-law  it  will  be  sraoh  to  yonr  advantage." 
Lastly,  on  the  27th  Oct  1879,  when  the  suit  of 
Cameron  v.  Kennedy  waa  going  on,  he  wrote  to  Mr. 
Bicbudson,  the  solicitor  for  the  plaintifE.  Mr. 
Bichardson  had  told  Mr.  Kennedy  that  counsel 
advising  for  the  then  plaintiS  had  said,  "  I  know 
Mr.  Kranedy  aod  his  &mily  well,  and  I  cannot 
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believe  him  ca[»ble  of  taking  advantage  of  the 
Statute  of  Limitations  in  his  own  favour,  and  to 
defeat  the  rights  of  the  parties  morsilly  and 
legally  entitled  to  the  property."  To  this  Mr. 
Kennedy  replied,  "  Your  counsel  is  quite  right. 
Miss  Duncan's  property  is  auite  safe  ior  the 
person  legally  entitled  to  it.  There  ia  mm 
doubt  as  to  the  verbal  st^ments.  The  most 
important  of  them  were  said  to  have  been  nade 
many  years  before  evidence  waa  given.  Tfau 
Colonel  Talloch,  in  hia  depoeitim  taken  aa  the 
8th  Nov.  1884,  speaka  of  cooversationa  with  Mr. 
Kennedy  in  18^.  Mr.  Kennedy,  he  aays,  re- 
peatedly declared,  in  diffwent  foraia  of  speedi. 
that  he  was  taking  care  of  the  estate  for  the  heir, 
« that  except  as  nuuiaging  for  the  heir,  he  had  ne 
interest  in  the  property."  On  the  12th  May 
1885  Mr.  Bo^d,  Chancellor  of  Ontario^  deposed  te 
a  conversation  in  1875  with  Mr.  Kennedy,  in 
which  defendant  said  he  was  simply  in  the  poo- 
tion  of  a  trustee  holding  the  property.  I  think 
he  said  he  knew  his  position,  which  was  that  dl 
a  trustee.  This  was  denied  b^  Mr.  Kennedy^  wbo^ 
however,  had  forgotten,  he  said,  that  he  ever  mw 
Mr.  Boyd  at  all.  He  did  not  admit  the  coneet- 
ness  of  Colonel  TuUoch's  evidence,  bnt  his  evt- 
dence  appeared  to  me  to  be  rather  thac  he  did  not 
recollect  than  that  be  did  positively  dmjf  wkatka 
was  alleged  to  have  said.  I  cannot  myself  bd 
much  confidence  oa  to  the  aecotacy  of  reports  at 
converaations  at  a  distance  in  the  one  am  of 
fifteen  and  in  the  other  of  ten  years,  but  I  see  no 
reason  to  doubt  that  both  Colonel  Tolloch  and 
Chancellor  Boyd  stated  accurately  in  1884  andl885 
the  impressions  which  they  then  had  of  what  had 
passed  between  tbem  and  Mr.  Kennedy  in  1869 
and  1875.  Indeed,  the  letters  which  he  wrote 
before  and  after  his  alleged  statements  are  not 
stronger  than  what  Colonel  Tulloch  and  ChBO> 
cellor  Boyd  allege  that  he  actually  said,  and  I  am 
therefore  led  to  tbink  that  their  evidence  was 
substantially  accurate.  The  main  question  in 
this  case  arises  npon  the  &ctB  which  I  ha?e  set 
out  at  such  length,  and  it  may  in  a  few  words  be 
stated  aa  followa :  Haa  Mr.  Komedy  assumed  a 
fiduciarr  relatioi^  to  the  heir  whoever  be  may 
or  haa  he  simply  taken  the  rente  £or  so  kng  n 
time  that  he  cannot  now  be  called  npon  to 
account  for  them  P  The  anbetanee  oi  the  aigs- 
ment  of  the  plaintifE  is,  that  Mr.  Kennedy's 
declarations  as  interpreted  by  bis  conduct  show 
that  he  originally  received  the  rents  as  agent  for 
the  heir  whoever  he  might  be,  and  that  tboa^  a 
man  cannot  make  himself  agent  for  another  he 
may  so  act  as  to  enable  that  other  to  ratify  his 
conduct  and  accept  him  as  bis  agent,  and  that 
Dr.  Lyeli  is,  on  this  ground,  entitled  to  adopt  Mr. 
Kennedy's  interference  with  his  property,  and  to 
require  an  account  from  him.  The  actual  ad<^ 
tion  consists  in  the  claim  now  made.  The  coat^ 
tion  of  the  defendant  is,  that  Mr.  Kennedy's  cos- 
duct  has,  as  it  indeed  could  have,  no  such  leal 
effect.  "No  man,  it  was  said,  can  create  a  fim> 
ciary  relation  between  himself  and  another  bj 
simply  telling  him  or  telling  atrangerii  that  M 
stands  in  each  a  relaticoL  It  is  aaid  that,  in 
order  to  determine  the  legal  relation  between  tbe 
parties,  we  muat  look  to  Mr.  Kennedy's  acts,  aad 
that  what  he  actually  did  in  1867,  on  Miaa 
Duncan's  death,  was  the  reception  of  rents  to 
take  poaaesaion  of  the  jKopeoiiy ;  that  he  did  thi^ 
not  as  a  tmstee^  bat  of  ma^^^i^^^^*  and 
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tbat,  as  refi^ards  two-thirds  of  it,  it  is  now  too  lAte 
to  bring  anj  action  against  him.  As  regards 
one-third,  Hr.  Gnllj  admitted  that  the  qaeation 
was  end  erf  pedigree  only,  and  thatif  Mrs.Brado^ 
was  held  to  be  one  of  the  oobdresses  ol  MisB 
Dottcan,  she,  and  therefore  her  sBSuniee,  was 
entitled  to  recover  to  that  extent.  The  point 
which  I  have  to  decide  ia,  which  of  these  views  is 
correct.  The  conclusion  of  tact  to  which  I  have 
been  led  by  all  the  evidence  on  both  sides,  and 
especially  by  that  of  Mr.  Kennedy  ^Tea  before 
me,  is  tbat  Mr.  Kennedy  originally  took  posses- 
sion of  the  propprty  in  order  to  take  care  or  it  for 
the  heir-at-law  of  Miss  Duncan,  whoever  be 
mi^ht  be,  bnt  also  hoping,  and  more  or  less 
beheving,  that  a  will  might  be  discovered  which 
would  confer  the  property  upon  him.  He  managed 
everything  after  Miss  Bancan's  death,  as  he  had 
done  during  her  lifetime,  and  kept  all  the  accounts 
as  before,  in  order  that  if  anybody  succeeded  in 
pnmng  his  rights  he  might  be  in  a  position  to 
deliver  the  propertjr  up  to  him.  As  time  passed 
on  and  different  claims  &iled  he  came  by  degrees 
to  reflect  that  he  might  become  entitled  to  the 
property  by  the  operation  of  the  Statute  of  Limi- 
tations, and  it  is  probable  that  any  reluctance  he 
may  have  felt  to  nave  set  up  such  a  claim  was 
dismissed  bv  the  belief  which  he  says  he  still 
entertains  that  Miss  Duncan  did  in  fact  leave 
him  the  property.  When  pressed  by  the  Attorney- 
Greneral  as  to  the  time  when  he  determined  to 
claim  under  the  statute,  he  said  naturally  that 
he  could  not  mention  any  precise  moment — 
that  his  intention  to  do  so  was  formed  by 
degrees.  Upon  the  moral  character  of  this 
conduct  I  shall  say  nothing  at  all — it  is 
not  m^  duty  to  say  anything;  what  I  have 
to  consider  is  its  legal  effect.  The  first  ques- 
tion to  be  considered  is,  whether  it  is  a  letial 
possibility  that  a  man' should  take  posacssion  of 
real  property,  so  far  as  the  receipt  of  rent  con- 
stitutes taking  possession,  in  such  a  way  as  to 
make  himself  agent  or  trustee,  or  to  put  himself 
in  a  fiduciary  position  towards  the  heir-at-law  of 
the  person  otbcrwise  interested,  be  he  who  he  may. 
I  was  referred  to  a  great  number  of  cases  on  the 
subject,  none  of  which  appeared  to  me  to  be 
directly  in  point.  Several  cases  wero  cited  in 
which  it  has  been  held  thdt  a  man  might  make 
himself  agent  bv  wrong  to  a  defined  known 
person,  or  to  the  unknown,  and  even  non- 
existent personal  representative  of  a  deceased 
pOTSon ;  but  I  do  not  think  the  cases  go  beyond 
this.  If  ,  however,  the  matter  is  regan  iled  as  one 
of  principle,  I  do  not  see  why  such  a  relation 
should  he  legally  impossible.  There  is  one  posi- 
tton  well  known  to  and  recognised  by  the  law, 
which  has  the  eicsest  analogy  to  the  position  of 
Kr.  Kennedy  in  this  case.  It  is  the  posititm  of 
an  executor  de  son  tort.  A  man  who  taJcra  posses- 
sicfQ  of  and  deals  with  the  personal  property  of 
another  certainly  assumes  a  fiduciary  position 
towards  the  next  of  kin  and  other  persons  in- 
terested in  the  personal  property  of  the  deceased, 
tod  he  might  be  made  to  account  for  his  receipts 
tod  expenses  by  the  person  interested.  I  do  not 
Me  why,  in  the  nature  of  things,  a  man  might  not 
pat  himself  in  a  similar  position  with  regard  to 
Wai  property,  though  the  circumstances  which 
woifia  suggest  such  a  course  must  be  extremely 
lare.  If  snch  a  thing  is  a  legal  possibility,  which 
I  think  it  is,  I  feel  no  hesitation  in  saying  that 


snch  a  position  was  in  fact  assumed  by.  Mr. 
Kennedy  in  this  case ;  and,  if  it  was  so  assomed, 
I  think  the  Statute  of  Limitations  does  not 
apply.  The  ooheireBses  came  into  poeseBsion  on 
the  ^bh  (rf  Miss  Dnnoui,  and  they  were  not  dia- 
posseased  by  Mr.  Kennedy's  reception  of  the 
rents,  as  he  made  bimadf  tfaefr  agent,  and  «oiw 
tinned  to  act  in  that  character,  at  all  events,  for 
much  more  than  two  years,  which  would  briiu^  it 
within  the  statute.  As  to  the  question  of  £tct, 
there  are  three  ways  only  of  explaining  Mr. 
Kennedy's  conduct.  He  may  have  entered  as  a 
mere  wronj^doer  taking  advanta^  of  his  relation 
towards  Miss  Duncan,  and  in  plam  words  seising 
an  opportunity  which  presented  itself  of  plunder- 
ing her  heir.  Sueh  conduct  would  morally  be  that 
of  a  thief;  but,  no  doubt,  it  would  give  anyone 
wicked  enough  to  adopt  such  a  course  the  benefit 
of  the  Statute  of  Limitations.  I  wholly  acqnib 
Mr.  Kennedy  of  any  such  disgraceful  conduct. 
To  impute  it  to  him  would  be  to^orget  all  the  oif- 
camBtanres  of  his  conduct,  and  to  contradict  every 
statement  made  by  him  in  writing,  in  pleading  ia 
the  Scotch  action,  and  in  conversation,  to  saj 
nothing  of  the  way  in  which  he  kept  the  accounts. 
A  second  course  would  have  been  to  say:  **I 
cannot  produce  Miss  Duncan's  will,  but  I  know 
she  left  me  this  property.  I  assert  my  own 
ownership,  and  I  defy  anyone  to  turn  me  out.** 
Such  conduct  as  this  snccessfnlly  persisted  in 
would  have  been  ultimately  sheltered  by  the 
statute,  bnt  Mr.  Kennedy  did  not  adopt  it.  If 
be  bad  done  so  it  is  probable  tbat  the  tenants  <^ 
the  mill  and  cottages  would  have  held  against 
him  on  their  own  account.  The  third  course  of 
conduct  was  tbat  of  receiving  the  rents  as  agent 
for  the  heir,  and  this,  I  think,  is  the  one  which 
he  actually  pursued.  The  whole  of  the  evidenoe 
which  I  have  gone  through  at  such  let^fth 
proveB  it.  1  think  moreover  that,  even  if  he 
wavered  in  his  intention,  and  yielded  more  or  less 
to  the  temptation  of  turning  to  his  own  advantage 
conduct  which  originally  was  not  only  innocent  but 
laudable,  he  cannot  be  permitted  now  to  explain 
away  what  he  did,  or  to  alter  the  relation  to 
the  heir  in  which  he  voluntarily  placed  him- 
self. In  the  case  of  Be  HalleU  (41  L.  T.  Rep. 
N.  S.  186  ;  13  Ch.  Div.  727),  in  which  the  law 
relating  to  fiduciary  relations  is  fully  expliuned 
by  the  lato  Sir  Greorge  Jessel,  a  principle  is  stated 
which  appears  to  me  precisely  to  coser  this  case, 
"  Where  a  man  does  an  act  which  may  be  right- 
fully performed,  be  cannot  say  that  that  act  was 
intentionally  and  in  fact  done  wrongfully.  A  man 
who  has  a  right  of  entry  cannot  say  he  committed 
a  trespass  in  entering.  A  man  who  sells  the  goods 
of  another  as  agent  for  the  owner  cannot  prevent 
the  owner  adopting  the  sale,  and  deny  that  he 
acted  as  agent  for  the  owner.  It  runs  throngfaont 
our  law;  and  we  are  familiar  with  nnmerona 
instances  in  the  law  of  real  pn^perty.  A  man  who 
grants  a  lease,  believing  he  has  sufficient  estate 
to  grant  it,  although  it  turns  out  that  he  has  not, 
but  has  a  power  which  enables  him  to  grant  it, 
is  not  allowed  to  say  he  did  not  grant  it  under 
the  power.  Wherever  it  can  be  done  rightfully 
he  is  not  allowed  to  say  against  the  person  entitled 
to  the  property,  or  the  right,  that  he  has  done  it 
wrongfully.  That  is  the  universal  law."  The 
result  is,  that  I  give  judgment  for  the  plaintiff, 
with  coats,  and  direct  an  account  of  >an  mon<RS 
received  from  the  Manq^fflH;5ffdB?<fc9©<^'re 
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defendant  since  the  death  of  Uias  Dnncan.  One 
jnatter  n  still  to  be  noticed,  becanse  it  may  have 
an  effect  <m  the  form  of  the  aoconnt.  Hr. 
Kennedy  was  distinctly  and  specifio^y  charged 
with  fraad  by  the  Attorney-General,  who  said 
that  the  fraud  was  of  snch  a  nature  that  it  ought, 
if  established,  to  have  a  definite  effect  on  the  jndg- 
ment.  On  this  point,  tlwrefore,  I  most  give  my 
judgment.  It  is,  that  Mr.  ^nnedy.was  not  guilty 
of  &aud. 

Judgmtnifor  fke  fiaini^. 
The  defendant  appealed. 

Sir  Horace  Davey,  Q.G.,  OvUy,  Q.C.,  and  Smyly 
for  the  aopellant. — The  action  is  substantially 
one  for  the  recorery  of  land.  There  are  two 
qaestiona;  (1)  Whether  the  plaintiff's  title  is 
proved  f  (2)  Whether,  if  proved,  it  is  barred  by 
the  Statute  of  Limitations  P  As  to  the  first,  the 
claim  of  the  coparceners  has  not  been  made  out. 
The  claim  of  C.  B.  Lyall  as  heir-at-law  of  the 
paternal  great-grandfather  of  the  intestate  is,  if 
It  can  be  made  ont,  superior  to  that  of  the  co- 
parceners who  are  heiresses  of  the  paternal  grand- 
mother. Georee  Duncan  of  Walltree,  the  great- 
grandfather of  the  intestate,  married  Helen 
Xmbrie;  they  had  a  daughter  Elapeth,  who  in 
1728  married  John  Martin,  and  became  the 
mother  of  James  Martin.  He  married  in  1771, 
and  his  daughter  Christian  Martin  married  in 
1793  a  man  named  Koncur,  and  their  daughter 
married  in  1831  John  Lyall,  who  died  in  1861, 
and  of  whom  C.  B.  JjJbH  was  the  eldest  son.  The 
qnrations  in  this  pe£gree  are  three :  (1)  Whether 
Slspeth  Dnncan,  who  married  John  Martin,  was 
the  dani^ter  of  George  Dnncan  and  Helen  Imbrie  ? 

g)  Whether  James  Martin  was  the  son  of  Elspeth 
oncan  f  {3}  Whether  Christian  Moncnr  was  the 
daughter  of  James  Martin  P  These  points  depend 
<m  the  question  whether  the  entries  in  Scotch 
parodiiu  registers  of  marriages  and  baptisms  are 
admissible  in  evidence.  They  are  kept  by  the 
fiessions  clerk  of  each  parish,  who  is  an  officer  of 
the  Kirk,  and  who  is  appointed  by  the  Kirk. 
£Lord  EsHEE,  M.R. — On  wliat  principle  of  law  are 
English  registers  admissible  in  evidence  P]  On 
the  ground  that  they  have  been  kept  by  a  min- 
ister of  the  Established  Church  in  obedience  to 
law.  The  duty  of  keeping  them  was  imposed  by 
the  70th  canon.  The  6  A  7  Will.  4,  c  86,  first 
made  it  legally  incumbent  upon  them.  [Lord 
JiBHBB,  M.jL— The  canons  have  been  recognised 
by  the  common  law,  I  think.3  A  register  is  a 
record  of  facts  within  the  knowledge  of  the  person 
making  the  register.  [Lord  Esebb,  M.R.  referred 
to  Warrm  v.  Sray,  8  B.  A  C.  813.]  There  was  an 
obligation  there  on  the  clergTman  to  make  the 
«nt^.  Scotch  registers  have  always  been  received 
in  evidence  in  Scotch  peerage  cases :  {The  Airth 
JPeerage  ca»e  in  1839,  Peerage  Claims,  published 
by  the  House  of  Lords,  vol.  1,  p.  91.)  Dickson  on 
the  Law  of  Evidence  was  taken  as  an  authority 
atthetrial.  Sect.  1126of2Ddedit.,atp.  672,gives 
the  history  of  such  registers  as  these.  There  was 
a  duty  imposed  upon  the  minister  by  various 
enactments  of  the  General  Assembly  to  keep  a 
book,  and  to  cause  proper  entries  to  be  made  in 
it.  These  entries  were  made  by  the  sessions  clerk 
or  by  some  other  ecdesiaatioal  public  officer.  The 
expert  in  Scotch  law  called  at  the  trial  admitted 
thskt  he  had  not  made  a  special  studv  of  thic 
^pwstion,  but  referred  to  Dickson,  on  Evidence, 
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which  he  said  he  beUered  contained  the  law.  At 
any  rate  they  are  oontempwaneQiu  entries  kept 
a  deoeued  pereon  in  the  OTcUnary  oonne  vi 
his  business,  and  are  therefore  admissible: 

Priet  T.  ZMTington,  1  8m.  h.  C.  Si4. 

[Lord  EsHEB,  M.B.— We  will  hear  Sir  Chartes 
Bussell  on  this  point  before  we  go  further.J 

Sir  Gharleg  EumsU.  Q.C.  (A.  T.  Lawrence  with 
him)  for  the  respondent. — These  registers  are 
inadmissible.  There  is  no  evidence  of  any  legal 
duty  imposed  on  any  perstm  to  keep  th^,  ud 
they  appear  to  have  been  kept  with  the  utmost 
irregularis :  (Dickson  on  Evidence,  2nd  edit.^  s. 
112^  1128.)  Begisters  are  only  admiwiible  in 
evidence  as  being  documents  of  a  pnUu:  natnie 
compiled  a  public  officer  pursuant  to  a  public 
anthority  imposed  either  by  statute  or  at  common 
law :  CSylor  on  Evidence,  8th  edit.,  s.  1591,  p. 
1353.)  foreign  law  is  a  question  of  fact  which 
must  be  proved  by  skilled  witnesses,  and  a  mere 
reference  by  the  witness  to  Dickson  on  Evidmoe 
is  insufficient  to  prove  that  the  law  therein  con- 
tained is  the  law  of  Scotland.  T^t  writers  on 
foreign  law  are  not  admissible  in  evidence  to 
prove  that  law.   He  referred  to 

PoUnt  V.  Oray,  41  L.  T.  Bep.  N.  S.  173;  12  Ch. 
Div.  411; 

Sturla  r.  Freicia,  43  L.  T.  Bep.  N.  S.  209  ;  5  A^^. 

Cm.  623; 
Middleton  v.  Croft.  Str.  1056 ; 

Chambers  v.  BerTuuconi,  1  Tvrwh.  342:  4  IVrwh. 
581. 

GvUy,  Q.C.,  in  reply,  referred  to 
Abbot  V.  Abbot,  4  Swab.  A,  Tr.  2S4. 

Lord  EsHEK,  M.B. — With  regard  to  this  point, 
I  have  had  to  express  my  opinion  so  often,  that  I 
decline  to  attempt  to  define  what  the  limitations 
of  the  law  are.  I  am  of  opinion  that  these  entries, 
both  as  to  the  births  and  marriages  in  the  registers, 
and  also  as  to  the  proclamations  of  marriage,  were 
inadmissible,  because  in  this  case  it  was  not  suffi- 
ciently proved  that  any  public  duty  was  im- 
posed on  the  minister  or  sessiuns  clmk  to  make 
the  entiieB,  nor  wu  it  proved  that  the  cntriei 
were  in  the  hatdwriting  of  a  deceased  persao 
whose  duty  it  was  in  the  ordinary  course  of  busi- 
ness to  make  such  entries.  The  evidence  did  not 
bring  the  case  within  either  of  these  principles. 

BoTEK,  L.J. — am  of  the  same  opinion.  There 
are  two  ^rannda  on  which  it  sought  to  make 
these  entries  admissible.  E^t,  it  was  so^iested 
that  it  had  been  proved  that  these  documents 
were  extracts  of  entries  in  a  pnblic  register, 
meaning  by  a  pnblic  register  a  register  kept  1^ 
a  person  whose  duty  it  was  to  keep  it  for  public 
information.  I  think  the  meaning  of  public  dotj 
was  explained  by  Lord  Blackburn  in  Sturla  v. 
Freacia,  wh^  he  says  that  **  in  many  cases 
entries  in  the  parish  register  of  births,  marriages, 
and  deaths,  and  other  entries  of  that  kind  before 
there  were  any  statutes  relating  to  them,  were 
admissible,  and  they  were  '  public '  then,  becMise 
the  common  law  of  England  making  it  an  express 
duty  to  keep  the  register  made  it  a  public  ooco- 
ment  in  that  sense  kept  by  a  pnblic  officer  for  the 

Purpose  of  a  renter,  and  so  made  it  admissible." 
here  is  no  evidence  here  of  any  duty  bnng  io>* 
posed  on  the  minister,  or  sessions  clerk,  to  Keep 
these  registm  as  pnUic  documents.  The  gasisy 
in  Dickson  on  Evidence  does  not  give  aafficieDt  in- 
formation  so  as  to^d^ 
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whether  it  was  a  public  daty  or  not.  It  was  then 
snggested  that,  even  if  these  entries  were  not 
admuBible  as  paUio  docnmenta  kept  br  a  person 
vlvDM  dnt^  it  was  to  keep  them,  yet  tney  mi^t 
be  admissible  in  evidence  as  coatemporaneoos 
entries  made  by  a  person  since  deceased  in  the 
ordinary  course  of  Vis  business,  upon  the  prin- 
ciple categorically  laiddown  in  Price  v.Totrington, 
and  the  exception  in  Polini  v.  Gray.  The  prin> 
ciple  npon  which  each  docaments  are  admissible 
seems  to  me  to  have  been  laid  down  by  James, 
IiJ.  in  Polini  v.  Gray,  where  he  says :  "  The 
principle  has  never  been  questioned  in  any  case, 
and  it  ia  this,  that  it  must  be  an  enti^  not  of 
something  that  was  said,  not  of  something  that 
was  learned,  not  of  something  that  was  ascer- 
certained  by  the  person  making  an  entry,  but  an 
tDtry  of  a  business  transaction  done  by  bim  or 
to  him,  and  of  which  he  makes  a  contemporwieons 
entry.  For  nothing  else  was  it  admissible,  and 
it  was  received  only  because  it  was  the  person's 
dnty  to  make  that  entrv  at  the  time  when  the 
transaction  took  place.  The  exception  is  entirely 
confined  to  that. '  Now  that  is  in  conformity 
with  what  is  laid  down  in  Sturla  t.  Freaeia  in  the 
HoQse  of  Lords.  The  evidence  here  has  failed 
to  bring  the  case  within  that  principle,  for  it  has 
not  been  proved  that  these  docaments  were  in  the 
handwriting  of  any  person  whose  duty  it  was  to 
complete  a  transaction,  and  when  it  was  com- 
pleted to  make  an  entry  of  it, 

FsT,  Ii.J. — am  entirely  of  the  same  opinion. 
tbs  evidence  does  not  come  within  either  of  the 
two  heads  snggested  in  arj^iment.  It  was  argued 
that  these  Scotch  registers  were  in  the  same 
position  as  old  parish  reinsters  in  England.  But 
It  was  pointed  ont  by  Erie,  C.J.  in  Doe  dem.  France 
v.  Andrews  (16  Q.  B.  759),  that  the  principle  on 
which  entries  in  a  register  are  admitted  is  not 
that  the  person  who  makes  the  entry  does  it  con- 
temporaneously, or  of  his  own  knowledge,  bat 
depends  on  the  public  duty  of  the  person  who 
keeps  the  register  to  make  such  entries  in  it  after 
satisfying  himself  of  their  truth.  It  is  clear  that, 
in  the  case  of  an  old  parish  register,  it  in  the 
duty  of  the  person  who  makes  the  entry  to  satisfy 
hinuelf  of  its  truth.  In  the  present  case  there 
is  no  satis&etoty  evidence  of  any  duty  of  the 
kind.  We  do  not  know  who  the  person  was  who 
made  the  entries,  nor  whose  duty  it  was  to  make 
them.  I  also  think  it  is  plain  that  the  case  does 
not  come  within  the  principle  laid  down  in  Price 
T.  Torrington  and  Chamber§  v.  BeraoMeoni. 

SirHoKMs  Daveyt  Q.G.  and  Qvlly,  Q.G.  {Smyhj 
vith  them)  for  the  appellant. — It  was  the  duty 
oC  the  plaintiff  to  show  that  the  male  line  of  Miss 
Bancan  was  exhausted  before  claiming  through 
the  female  line : 

GnarM  v.  On«nv>ood,  88  L.  T.  Bep.  N.  S.  1  (  2 
Ex.  Div.  289. 

It  has  been  proved  that  George  Dnncan,  of 
Tingask  had  at  least  four  other  children.  The 
only  evidence  relied  on  was  the  fact  that  the 
■dvertisements  were  not  answered,  and  that  fact 
is  insufficient.  [Lord  Eshse,  M.B. — ^The  fact  is 
some  evidence  that  the  paternal  line  was  ex- 
haosted,  and  you  most  convince  us  that  the 
lodge  was  wrong  in  holding  it  to  be  sufficient.] 
The  plaintiff  must  show  tnab  the  coparceners 
^nnu^  whom  he  claims  were  the  coheiresses  of 
Uias  BimaKi.  As  to  the  Statutes  of  Idinitations, 
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the  defence  only  applies  to  the  hisses  Cunning- 
ham, as  Mrs.  Bradock  was  a  married  woman 
and  ender  oovertare  up  till  1876.  Uiss  Duncan 
died  on  the  5th  Nov.  1867)  and  the  action  was 
commenced  on  the  4th  Jan.  1881.  The  light  to 
bring  the  action  accmed  first  on  Hiss  Duncan's 
death  (3  &  4  Will.  4,  c.  27,  s.  3),  and  the  oo* 
heiresses  are  tfaereforo  barred,  since  twelve  years 
had  elapsed  from  that  date  (37  &  38  Vict,  c.^  57, 
s.  1).  There  is  no  question  of  adverse  possesion, 
but  it  is  merely  a  question  of  dates :  ' 

N»pMn  T.  Dm,  2  H.  A  W.  910. 
The  only  exceptions  to  the  operation  of  the 
statute  are  express  trusts,  or  where  there  is  con- 
cealed fraud,  or  where  a  written  acknowledgment 
of  title  has  been  given  by  the  person  in  posses- 
sion to  the  claimant.  The  defendant  has  never 
acknowledged  the  title  of  the  coheiresses.  Such 
an  acknowledgment  mast  be  an  acknowledgment 
of  the  title  of  the  person  to  whom  it  is  given,  and 
after  the  expiration  of  twelve  years  from  the 
accruer  of  the  right  even  a  written  acknowledg- 
ment has  no  effect : 

Bandera  v.  Banden,  45  L.  T.  Bep.  N.  8.  837 ;  19 
Ch.  Div.  873. 

The  title  is  altogether  extinguished  after  the 
expiration  of  the  statatory  period :  (3  A  4  Will,  -i, 
c.  27,  8.  34.)  The  letters  of  the  defendant  only 
amounted  to  a  recognition  of  the  fact  that  he  was 
liable  to  account  to  the  heir-at-law,  and  did  not 
create  any  agency  on  his  part  for  an  unknown 
heir-at-law.  To  say  that  the  coheirepses  were  in 
possession  of  the  property  by  the  defendant  as 
their  agent  was  to  introduce  the  principle  of 
adverse  possession  over  again.  Buthby  v.  i>tiH>n 
(3  B.  &  C.  298)  does  not  apply  to  this  case. 

Sir  CJuirles  Ruttell,  Q.C.  and  A.  T,  Lawrence 
for  the  respondent.-— [Lord  Esheb,  M.B. — We 
think  we  need  not  trouble  you  on  the  question  of 
pedigreej  The  Statutes  of  Limitations  do  not 
apply.  This  is  not  an  action  for  the  recovery  of 
land.  We  have  been  in  possession  through  the 
defendant  as  our  bailiff  or  agent  ever  since  the 
death  of  Miss  Danoan.  Lapse  of  time  is  no 
answer  in  such  a  case ; 

Be  HalleWg  Eriate,  41  L.  T.  Bep.  N.  8.  186;  13 
Ch.  DiT.  696). 

The  moment  Miss  Duncan  died  the  estate  vested 
in  the  coparceners.  The  defendant,  admitting 
himself  to  be  agent  for  the  heir,  continued  to 
receive  the  rents  as  agent  for  the  heir.  When  a 
man  has  done  an  act  which  can  be  treated  as 
rightful  he  cannot  afterwards  be  allowed  to 
say  that  he  did  it  wrongfully :  (Jessel,  M.B.  in 
Be  BcUUtt't  Ettate,  ubi  aup.,  p.  726.)  The  defen- 
dant cannot  now  be  allowed  to  say  that  he 
did  not  act  as  agent  for  the  heir.  This  is  not 
strictly  an  action  for  ejectment,  as,  if  it  were,  it 
must  have  been  against  the  tenants  actaally  in 
possession.  It  is  an  action  in  the  nature  of  an 
action  for  the  recovery  of  land.  The  plaintiff 
claims  for  a  declaration  of  title,  and  that  the 
defendant  is  a  trustee  for  the  plaintiff  of  the 
rents  received.  Therefore  the  Statutes  of  Limita- 
tions have  no  application.  By  sects.  2  and  3  of 
3  &  4  Will.  4,  c.  '27,  the  period  does  not  begin  to 
run  till  the  right  to  bring  an  action  to  recover 
the  land  accrues.  Assuming  this  to  be  an 
action  to  recover  land  the  tenants  are  in 
ptusession,  and  the  right  to  bring,  an  action 
only  accrues  on  the  #|n^t|^OaD^fe 
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tenant.  It  was  decided  in  Buthby  t.  Dixon 
(3  B.  &  C.  298)  that  the  heir  before  entry  had 
Bcisin  of  the  land.  That  case  was  approved  in 
TtttkUl  V,  Eogera  (6  Ir.  £q.  Bep.  429).  The 
receipt,  therefore,  of  rents  by  the  defendant  is  no 
oaster  of  the  title  of  the  coneiresBes.  Ite  plain- 
tiff, by  bringing  this  action,  ratified  the  defen- 
dant's condnct  as  agent.  [Lord  Esh£b,  M.R. — 
The  defendant  did  not  profess  to  the  tenants  to 
receive  their  rent  us  agent.  Can  a  person  ratify 
an  act  done  by  a  stranger  without  the  alleged 

Srincipal'a  authority,  and  not  expressed  to  be 
one  in  the  alleged  principal's  name,  the  person 
doing  the  act  merely  having  stated  to  fome  third 
person  that  he  was  acting  afa  agent  for  the  alleged 
principal?]  The  tenants'  receipts  were  given  by 
the  defendant  in  the  name  of  Buchan's  executors, 
and  the  tenants  therefore  knew  that  the  defendant 
was  receiving  the  rents  in  the  capacity  of  agent. 
The  description  **  Buchan's  executors  "  was  really 
meant  to  designate  the  owners  of  the  property. 
Therefore  he  purported  to  receive  the  rents  as 
agent  tor  the  true  owners,  and  his  act  can  be 
ratified : 

I^ater  v.  Bates,  12  M.  &  W.  226 ; 
Storfl7  on  Agency,  sb.  242,  248 ; 
Armory  t.  blaming,  I  Sm.  L.  C.  374 ; 
DiOonv.  Parke  ,  Jac.  513; 
Hull  V.  Pi6kerggtll,  1  B.  &  B.  282. 

[Fey,  L..T. — But  is  not  a  ratification  after  twelve 
years  has  elapsed  too  late  ?}  The  defendant,  as 
conBdential  agent  of  Miss  Duncan,  cannot  acquire 
the  property  for  himself  until  he  has  completely 
divested  himself  of  that  character  by  informmg  his 
principal : 

WilliMng  V.  Pott,  L.  Bep.  12  Eq.  149 ; 

BuTdick  T.  Garrick,  22  L.  T.  Bep.  N.  S.  502 :  L.  Ben. 
5  Oh.  App.  233. 
Further,  the  declarations  of  the  defendant  amount 
to  an  express  declaration  of  trust  on  his  part : 

Lewin  on  Trnetn,  49 ; 

Jonea  v.  Lock,  13  L.  T.  Bep.  N.  S.  514 :  L.  Bep.  I 

Ch.  App.  28 : 
Tate  v.  Lighlhead,  Kay,  568. 

They  also  cited 

Matheton  v.  Kilbum.l  Sm.  L.  C.  382 1 

Wilton  V.  Barher,  4  B.  A  Ad.  U6  : 

WiUon  V.  Tummon,  6  H.  &     236  : 

Totlenluim  v.  Bedingjield,  3  Leon,  24  ; 

Jones  T.  Mtlln,  10  C.  B.  N.  S.  788 ; 

Shelford's  Beol  Property  Statniee,  7th  edit.,  p.  189 ; 

Watkins  on  Deecent,  4th  edit.,  p.  113; 

Doe  V.  Danverc,  7  East,  319 ; 

Sha%o  V.  JTetahron,  3  It.  Bep.  Eq.  574 ; 

Ikiwkina  v.  Penrbyn,  4  App.  Caa.  51 ; 

Blone  v.  Godjrey,  5  De  G.  M.  Sc.  G.  76. 

Sir  Horace  Davey,  Q.C.  in  reply. — There  in  no 
evidence  of  any  ratification  until  the  period  of 
limitation  had  expired.  After  that  period  it  most 
be  invalid: 

Lord  Audley^t  case,  Cro.  Eliz,  £61 ; 
Bird  V.  Brown,  4  Ex.  786 ; 
Storey  on  Agency,  s.  239. 

The  defendant  was  not  agent  for  the  coparceners, 
as  such  a  relation  could  only  hare  been  created 
by  contract. 

March  14. — The  judgment  of  the  court  was 
read  by  Fry,  L.J. — Of  the  numerous  questions 
raised  in  the  argument  before  us,  two  only 
remain  to  be  disposed  of:  the  one  with  regard 
to  the  evidence  of  the  titles  of  the  coheiresses 
under  whom  the  plaintiff  claims;  the  other  as 
to  the  Statute  of  Limitations.    It  was  ai^ed 
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that  Stephen,  3.  was  in  error  in  conB>deriiw 
that  the  t^intifE  had  made  oat  a  pWauS  Jbo* 
case  for  the  coheireBBes,  voder  «4iom*  be  cImb, 
by  reason  of  his  not  faaving  eshaasted  ocrtM 

earlier  lines.    It  was   not,  indeed,  contended 
that  there  was  no  evidence,  but  it  was  argued 
that  the  evidence  was  so  sUght  that  it  ought 
not  to  be  acted  on.   We  are  of  opinion  tbit 
the  non-claimby  any  pmon  making  title  through 
these  elder  branches,  especially  after  the  pnblicUy 
which  has  been  given  to  the  affairs  of  Mils 
Duncan  by  the  various  litigations  which  hare 
ensued  on  her  death  relative  to  her  affairs,  and 
the  advertisements  which  hare  been  issued  in  the 
course  of  these  suits,  is  evidence  that  there  are  no 
heirs  nearer  than  the  Cunninghams,  and  that 
Stephen,  J.  was  not  wrong  in  acting  on  such  evi- 
dence.  In  this  conclusion  we  are  confirmed  hj 
the  case  of  Orearet  v.  Greenteood  (36  L.  T.  "Bep. 
Is'.  S.  1 ;  2  Ex.  Dir.  289).   The  main  qnestion  m 
controversy  arises  in  reference  to  the  dewiKe  of  the 
Statute  of  Limitatioiw  set  op  by  the  deiEendant 
Kennedy.  Mr.  Lawrence  Bucnan  died  on  the  2lBt 
July  1859.  seised  of  a  cotttm-mill  and  about  seventy 
workmen's  cottages,  which  constitute  the  red 
estate  in  controversy  in  this  action.   He  devised 
the  property  to  bis   niece,  Ann  Duncan,  who 
lived  at   Balchrystie,  in   Fifesbire,  and  by  his 
will  he  appointed  his  niece  and  his  old  friejid, 
the  defendant,  executrix  and  executor  of  hi» 
will.    Misif  Duncan  employed  the  defendant  as 
a  gratuitous  agent  to  collect  the  rents  of,  and 
to  manage  the  property  in  question,  and  Kennedy, 
during  her  life,  so  received  the  rents  and  carried 
them  to  a  banking  account,  which  be  had  opened 
in  the  name  of  the  executors  of  Lawrence  Buchan, 
^ve  receipts  to  the  tenants  in  that  name,  and 
mvested  sums  drawn  from  thoee  rents  for  tli» 
benefit  of  Miss  Duncan  and  with  her  privity. 
Miss  Duncan  died  on  the  5th  ^ov.  1867 ;  at  that 
time,  according  to  the  evidence  before  us,  it 
appears  that  the  cottages  were  let  to  weekly 
tenants,  and  that  the  mill  was  let  to  a  Mr. 
Hadfield  as  tenant  from  year  to  year,  and,  as  we 
conclude  from  the  evidence,  without  any  lease  in 
writing.    It  appears  that  an  agreement  bad  beeo 
entered  into  between  Mr.  Kennedy  and  Mr.  Had- 
field, which  was  sanctioned  by  Miss  Duncan,  that 
repairs  should  be  done  to  the  mill,  and  that  there- 
upon Mr.  Hadfield  should  take  a  lease  of  the  mill 
for  ten  years.    But  it  does  not  appear  that  this 
agreement  was  in  writing,  or  that  it  was  an  agree- 
ment which  could  have  been  enforced  by  either 
party  against  the  other.   Mr.  Enfield  became 
insolvent  before  any  lease  was  executed,  and  ctm- 
sequently,  in  our  opinion,  Mr.  Hadfield  most,  at 
the  death  of  Miss  Duncan,  be  cimBidered  m 
tenant  from  year  to  year,  and  nothing  more.  On 
the  24'th  Dec.  1880  the  coparceners  conveyed  to 
the  plaintiff  their  interests  in  the  real  estate  in 
question,  and  all  the  rents  thereof  accrued  dne 
since  Miss  Dnncan's  dei^h.   On  the  Ath  Jan.  189 
the  writ  in  this  action  was  issued.  It  is  admitted 
on  behalf  of  the  defendant,  that  with  regard  te 
tbe  one-third  of  the  estate  derived  hy  the  puuntV 
from  Mrs.  Eleanor  Bradock,  there  is,  in  conse- 
quence of  her  coverture,  no  defence  on  Aa 
Statute  of  Limitations,  and  this  defence  there- 
fore is  confined  to  two-thirds  of  the  eelMia 
Two  questions  arise  with  refererjce  to  tbe  Statatt 
of  Limitations.  Firet,  mBB(raiing^enBedy^1««« 
been  in  receipt  of  ^t^M^(^l>e^ 
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had  the  statute  extinguished  the  rights  of  the 
plaintiff  in  the  two-thirds  in  question  at  the  date 
of  the  writ,  and  so  barred  the  action  ?  Secondly, 
was  Kennedy  in  receipt  of  the  rents  for  his  own 
benefit  or  as  agent  or  trustee  for  the  coparceners 
and  the  plaintiff,  so  aa  to  make  his  receipt  their 
receipt  ?  Some  embarrassment  in  respect  of  the 
first  of  these  points  has  arisen  from  the  peculiar 
character  of  the  statement  of  claim  in  this  action. 
It  both  alleged  Keimedy  to  have  been  in  possea- 
Bion  since  Hiss  Duncan  b  death,  and  at  the  same 
time  it  alleged  that  certain  tenants  of  the  pro- 
party  had  attwned  to  him.  The  plaintiff,  while 
alieging  the  legal  title  to  be  in  nimself,  prays 
that  the  defendant  may  be  declared  a  trustee  of 
the  premifies  for  Miaa  Duncan,  her  heirs  and 
assigns,  and  that  he  should  give  to  the  plaintiff 
peesesaion  of  the  premises.  An  ejectment  in 
which  the  plaintiff  asserts  the  ie^  right  to 
peaaession  to  be  in  himself  and  claims  possession 
<m  that  ground  ia  a  most  familiar  form  of  action, 
and  an  action  in  which  the  plaintiff  asserts  the 
legal  title  to  be  iq  the  defendant  and  some  equit- 
able title  to  be  in  himself,  and  seeks  for  relief  on 
that  ground,  ia  also  a  well-known  form  of  action. 
But  the  statement  of  claim  in  the  present  case 
appears  to  us  to  halt  between  two  opinions,  and 
imile  asserting  a  legal  title  to  be  in  the  plaintiff 
tries  to  raise  an  equity  against  the  defendant,  and 
taks  for  delivery  of  possession  by  the  defendant 
when  at  the  same  time  it  asserts  that  the  defen- 
dant ifl  not  in  actual  possession.  We  think,  how- 
ever, that  it  is  plain  that  the  action  is  one  for  the 
Ttcovery  of  land,  and  that  it  must  be  tried,  aa 
regards  the  question  of  the  Statute  of  Limitations, 
as  if  it  bad  originally  been  brought  against  the 
persons  actually  in  possession,  and  as  if  Kennedy 
had  been  allowed  to  come  in  and  defend.  The 
8th  section  of  the  Statute  of  Limitations  (3  &  4 
Will.  4,  c.  27)  appears  to  us  to  apply  to  the 
circumstances  of  this  case.  It  provides,  so  far  as 
relates  to  the  present  case,  that  when  any  person 
shall  be  in  possession  of  any  land  as  tenant  from 
jrear  to  year,  or  other  period,  without  any  lease 
m  writing,  the  right  oi  the  person  entitled  sub- 
ject thereto,  or  of  the  person  through  whom  he 
daims  to  bring  an  action  to  recover  such  land, 
shall  be  deemed  to  have  first  accrued  at  the 
determination  of  thefirstof  such  years  or  periods, 
or  the  last  time  when  any  rent  payable  in  respect 
of  such  tenancy  shall  have  been  received,  which- 
ever shall  last  happen.  The  land  in  question 
was,  at  the  accruer  of  the  coparceners'  title,  in 
the  possession,  as  to  part,  of  a  tenant  from  year 
to  year,  and  as  to  the  rest  of  tenants  from  week 
to  week  and  without  any  lease  in  writing.  On 
the  assumption  on  which  we  are  now  considering 
the  case — viz.,  that  Kennedy  was  in  receipt  of 
the  rent  for  his  own  benefit — no  rent  has  been 
paid  by  the  tenants  to  the  persons  entitled — i.e., 
the  coparceners;  their  right  to  bring  the 
action  therefore  accrued  at  the  determination 
of  the  first  year  or  the  firt«t  week  of 
thA  tenancies  after  Miss  Duncan's  death. 
As  she  died  on  the  5th  Nov.  1867,  it  follows  that 
the  right  of  action  must  have  accrued  within  the 
year  ending  the  5th  Nov.  1868;  and  as  this 
action  was  not  brought  till  Jan.  1881,  it  was 
brought  more  than  twelve  years  after  the  accruer 
of  that  right.  It  was,  however,  argued  that  the 
case  of  Biuhby  y.  Dtason  (3  B.  &  C.  298)  shows 
that  the  possession  of  the  tenant  is  the  possession 


of  the  heir,  and  this  contention  appears  to  have 
weighed  with  the  learned  judge  who  tried  the 
case.  There  is,  perhaps,  no  legal  conception 
more  open  to  a  variety  of  meanings  than  posses- 
sion.  In  the  case  ctted  the  possession  of  the 
tenant  is  said  to  be  the  possession  of  the  heir,  so  as 
to  convert  the  legal  seisin  of  the  heir  intoaseisin  in 
fact,  and  thereby  to  introduce  the  doctrine  of 
posaeaaio  patrii.  But  it  is  obvious  that  in  the 
Sth  section  of  the  Statute  of  Limitations  the 
possession  of  the  tenant  ia  not  the  possession  of 
the  person  entitled  so  as  to  prevent  the  statute 
running  from  the  end  of  the  first  year  or  other 
period  of  the  tenancy.  No  doctrine  as  to  the  im- 
putation  of  the  tenant's  possession  to  the  heir  can 
affect  the  enactment,  which  defines  with  preci- 
sion the  date  when  the  right  of  action  is  deemed 
to  have  accrued,  and  for  this  reason  we  are  not 
able  to  agree  in  the  inference  which  Stephen,  J. 
drew  from  the  case  under  discussion.  But  it  was 
in  the  next  place  contended  that  Kennedy  had 
acted  as  agent  for  the  coparceners  and  for  the 
plaintiff  after  he  acquired  their  title,  and  that 
consequently  the  receipt  of  the  rents  of  the  land 
by  Kennedy  was  tho  receipt  of  the  coparceners 
and  of  the  plaintiff.  It  is,  we  think,  made  out 
by  the  evidence  and  admissions  in  this  case  that 
at  various  times  before  tho  statutory  period  had 
expired  Kennedy  did  state  to  various  persona, 
including  the  plaintiff,  before  he  had  acquired  the 
coparceners*  title,  that  he  was  acting  on  behalf 
of  the  true  heir,  and  that  the  propercy  would  be 

Siven  up  to  the  rightful  owner  when  ascertained, 
ut  it  IS  not  shown  that  these  statements  of 
Kennedy  were  ever  communicated  to  the  co- 
parceners, nor  ia  it  shown  that  the  plaintiff  in  any 
way  acted  on  the  faith  of  them.  On  the  contrary, 
his  letter  of  the  17th  Feb.  1871,  which  was  read 
in  the  course  of  the  proceedings  before  us,  shows 
that  from  a  very  early  date  he  anticipated  that 
Kennedy  would  use  every  means  in  his  power  to 
retain  the  property  in  question.  In  our  opinion 
it  is  not  shown  that  Kennedy  acted  in  the  name 
of  the  coparceners  or  of  the  true  owner,  or  held 
himself  out  to  the  tenants  or  any  other  person 
with  whom  he  had  dealings  in  respect  of  the  pro- 
perty as  actiug  for  the  coparceners ;  he  appears 
to  have  gone  on  after  the  death  of  Miss  Duncan 
in  precisely  the  same  manner  as  during  her  life- 
time. He  gave  receipts  for  the  rent  in  the  name 
of  the  executors  of  Lawrence  Buchan,  and  carried 
the  rents  to  the  same  banking  account  also  in  the 
name  of  the  executors.  It  whs  argued  that  the 
phrase  "  the  executors  of  Lawrence  Buchan  "  was 
an  alias  for  the  coheirs  or  for  the  true  owner; 
but  we  cannot  adopt  that  view,  and  we  therefore 
think  that  the  acts  of  the  defendant  in  relation 
to  this  property  were  not  so  done  by  Kennedy  as 
to  enable  tne  coparceners  or  any  of  them  to  adopt 
them  as  their  own,  and  so  to  convert  Kennedy 
into  their  agent  and  to  make  him  accountable 
accordingly.  But,  furthermore,  as  regards  the 
two  Misses  Cunningham  and  tbua  plaintiff,  no  act 
of  ratification  can  be  shown  until  the  bringing  of 
this  action.  In  our  judgment  it  was  not  compe- 
tent for  tho  plaintiff,  after  the  expiration  of  the 
statutory  period,  to  ratify  the  acts  of  Kennedy 
so  as  to  make  Kennedy  s  receipt  of  rent  the 
receipt  of  the  plaintiff,  and  so  as  to  give  the 
plaintiff  the  land  in  qnestion.  This  conclusion 
necessarily  flows  from  the  34th  section  of  the 
statute,  which,  at  the  determixiatiofro£;li}i^^|^ 
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tory  period  extinenisbes  the  right  and  title  of  the 
person  who  might  otherwise  have  brought  an 
action.  After  that  period  a  written  acknowledg- 
ment by  the  person  in  poasession,  or  a  payment  of 
rent  by  snch  person,  will  not  restore  the  title 
which  has  been  extinguished  .by  the  statute 
(Sanders  v.  Sanders,  19  Ch.  Div.  374),  and  it 
wonid,  in  onr  opinion,  be  strange  if  a  title  could 
be  restored  by  the  adoption  of  an  agency  which 
could  not  be  restored  by  written  acknowledgment. 
The  case  of  Lord  Aitdley  v.  Pollard  (Cro.  Eliz. 
661),  which  shows  that  an  entry  by  a  stranger 
after  a  fine  could  not  be  adopted  by  the  rightfal 
claimant  after  the  expiration  of  thenve  years,  is  an 
UIuBtration  of  the  same  principle.  For  these 
reasons  we  are  of  opinion  that  the  plaintiff  has 
no  title  to  recover  the  two-thirds  of  the  land 
which  he  derived  under  the  two  AGsses  Ounning- 
luun;  and  further,  that  it  was  not  competent  for 
him,  as  the  assign  of  Mrs.  Bradock,  by  this  action, 
to  adopt  the  receipts  of  the  defendant  in  respect 
of  her  third.  The  plaintiff  is  therefore  entitled 
to  judgment  for  the  recovery  of  one-third  of  the 
land.  With  regard  to  the  costs  of  tho  action  we 
are  of  opinion  that  the  plaintiff  is  entitled  to  the 
general  costs  of  the  action,  but  that,  as  it  has 
raised  the  issue  that  the  defendant  was  the  agent 
of  the  coparceners  and  himself,  and  has  failed  on 
that  issue  he  must  pay  the  costs  of  that  issue, 
and  we  hold  that  there  ought  to  be  no  costs  of 
this  appeal.  Judgrnent  aewrdingly. 

Solicitor  for  plaintiff,  J.  Balfour  AUan. 
Solicitors  for  defendant,  Rooke  and  Sana,  for 
Earle,  Son»,  and  Co.,  Hanchester. 


HIGH  COURT  OF  JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

Tuetday,  March  28. 
(Before  Smith  and  GBAniHAHt  JJ.)  - 

DUBKLBT  AMD  ANOTHER  V.  HaXKUOK.  (a) 

Friendly  tociety — Sit^hnega — Old  age — Natural 

decay. 

The  re^ondeni,  over  eighty  years  of  age,  belonged  to 
a  friendly  society,  aae  of  the  rules  of  which  pro- 
vided that  every  member,  after  'paying  a  certain 
amount  of  conirihnfions,  falling  sick,  lame,  or 
blind,  or  othertcise  disabled  from  work,  should 
he  entitled  to  receive  a  certain  weekly  amount 
from  the  funds  of  the  society  for  eizteen  weeks, 
\f  his  iUneas  continued  so  long,  and  half  pay  for 
the  remainder;  and  another  provided  tntu  where 
a  member  falls  sick,  lame,  or  blind,  he  is  to  give 
notice  to  the  stewards,  with  a  certificate  from  the 
surgeon  of  ike  society,  stating  the  cause  of  hia 
indisposition.  The  surgeon  of  the  society  certi- 
fied to  the  appellants  {stewards  of  the  society)  that 
the  respondent  "continued  unable  to  work  by 
reason  of  natural  decay"  The  respondent  drew 
sick  pay  for  some  weeks;  then  the  appeUanta 
refused  to  allow  him  any  more,  holding  that  the 
certificate  did  not  entitle  him  to  receive  it. 

Seld,  that  incapacity  to  work  arising  from  natural 
decay,  as  the  reeutt  of  old  age,  did  not  entitle  the 
reepondent  to  siek  pay  wader  the  eoeiety'e  rule*. 

<«)  Bmorted  bj  W.  P.  Btsulit,  Esq.,  BuritteMfclaw. 
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This  was  a  case  stated  hy  justices  nnder  20  &  21 
Vict.  c.  43,  and  38  &  39  Vict.  c.  60,  sub-sect.  (e). 

At  a  petty  sessions  holden  at  the  Town  Hall, 
in  Lutterworth,  on  the  12th  Oct.  1886,  the  infor- 
mation and  complaint  of  Thomas  Harrison  (the 
respondent),  complaining  that  he  was  a  member 
of  the  "  UUestoorpe  Friendly  Society,"  and. 
being  disabled  from  work,  wa8,in  accord«acewith 
the  rules  of  such  society,  entitled  to  3«.  6d.  per 
week  sick  pay,  and  that  James  Dnnkley  and 
Thomas  Liggins,  both  of  UUesthorpe.  the 
stewards  of  such  Mendly  society  (the  appellaat^), 
refused  to  pay  such  sick  pay,  and  that  there  was 
due  to  the  respondent  up  to  the  13th  Sept. 
then  instant  the  sum  of  IZ.  lis.  6d.,  was  hsarA 
and  determined  by  the  justices,  and  the  court 
adjudged  that  the  appellants,  as  stewards  of  the 
Ullestl  lorpe  Friendly  Society,  should  pa^^  to  the 
respondent  the  sum  of  II.  llf .  Qd.  for  sick  pay 
claimed  by  the  respondent  under  the  rules  of  the 
said  society,  subject  to  the  following  case : 

Upon  the  hearing  of  the  said  information  and 
complaint  it  was  proved  as  follows :  (1)  The 
respondent  was,  and  had  been  since  the  forma- 
tion of  the  society,  a  member  of  the  UlI'>sthorpe 
Friendly  Society  (a  registered  society),  and  was 
of  the  age  of  eighty  years  and  upwards,  and 
blind  of  one  eye. 

Rule  1  of  the  society  provided : 

Name,  place  of  bnsinesa,  and  objects  of  societjr.— 
This  Bocie^  shall  be  called  the  Ulleethoipe  Friendly 
Sociflty,  the  bosiiieBB  thereof  shall  be  oamed  on  ati« 
house  of  Qeorge  BowIct,  or  any  other  honse  the  majoii^ 
may  tiiink  proper,  and  the  objects  Uiereof  shall  be  to 
raise  a  fond  by  sabaoriptiona  and  donations  for  the 
relief  and  benefit  of  members  in  time  of  eidknen,  to 
obtain  the  attendaooe  of  a  snzgeoD  and  msdioiiie,  and  to 
seoure  a  oertaiii  som  upon  the  death  of  any  nuBBber  or 
a  member's  wife. 

Bule  19  of  the  stad  society  provided : 
'  Members  falliner  sick,  Ao. — When  a  member  falls  siek, 
lame,  or  blind,  be  ahall  give  notice  to  the  stewuda,  vitii 
a  certifloate  from  the  surgeon  of  the  BooietT'  sMing  the 
oaose  of  his  Indispoeition.  The  steward  shall  pay  Us 
regular  money  at  the  end  ot  seren  days  from  the  time 
of  his  deobmng  himself  on  the  box.  and  the  etewarda 
ahall  regnlarly  viait  eTery  sick  memoer  once  a  week,  or 
for  every  dehnlt  forfeit  sixpence  if  he  lives  within  two 
miles  from  the  clnbhoase,  and  if  a  member  lives  aX  a 
distance  of  more  bban  two  miles  from  the  olnbhobas,  he 
moat  send  a  certifloate  signed  by  the  minister  or  chordi- 
wardena  of  the  parish  where  he  resides,  in  a  letter 
directed  to  the  clerks  of  the  society,  poet  paid,  or  A» 
postage  will  be  stopped  ont  of  his  paj^  ^w^bi*  oertiiteato 
to  be  renewed  once  a  month,  and  a  written  not^  win  be 
required  on  his  deokiiiig  on  the  box. 

Bole  12  provided : 

Member  indisposed  by  his  own  impradenoe. — If  any 
member  become  sick,  lame,  or  blind,  or  otherwise  dirablea 
from  working,  by  immorality,  dnuikeDiieas,or  qwrelliag, 
he  shall  derive  so  boiefttfnnn  the  box  donag  that  iUaaw 
or  indieposition. 

Rule  10  provided : 

Seceipts  hj  sick  member. — ^Eretr  member,  after  ht 
has  paid  ragnteen  months'  oontribntion,  faUing  ai^ 
lame,  or  blind,  or  beii^  o^erwise  disabled  from  work, 
ahall  be  entitled  to  receive,  if  the  fnnda  of  the  social 
exceed  501.,  at  the  rate  of  7s.  per  week  &om  the  fnnda  c« 
the  aooiety  for  and  daring  sixteea  weeks,  if  bis  iUneas 
oontinnea  so  long,  and  halt  pay  of  Si.  6d.  par  weA  for 
the  remainder,  but  no  member  to  be  allowed  more  ftss 
sixteen  weeka  fnll  pay  in  one  year. 

The  funds  of  the  society  exceeded  501.,  and  the 
respondent  had  obtained  in  the  year  1882  a 
certificate  of  illness,  and  commenced  to  receive 
I  fall  pay  of  7«.  per  week  on  tlw  13%^;^  If^? 
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he  then  received  it  for  seven  weeks,  and  then 
ceased  to  receiTe  this  for  three  weeks.  He  begaa 
again  to  receive  {all  pay  on  the  23rd  April  1B82, 
and  continued  to  receive  it  until  the  19th  June 
1882.  He  began  to  receive  half  pay  on  the  26th 
June  1882,  and  continued  this  until  the  12th  July 
1886,  bnt  had  not  been  paid  since  that  date. 

The  respondent  had  been  refused  his  half  pay — 
namely,  3«.  6d.  per  week — since  the  12th  July  1886, 
and  the  reason  alle^d  was  that  the  last  certificate 
rendered  was  not  in  accordance  with  the  rules, 
being  in  the  words  and  figures  following : 

Th^  ia  to  OMtifv  that  Tbomas  Harrison  oontinues 
aaable  to  work  "bj  naMm  of  nataral  iatrnj.—J. 
HuTCHnraoH.  June,  1886. 

It  wan  contended  on  behalf  of  the  appellants 
that  the  Ullestfaorpe  Friendly  Society  was  cot 
established  for  granting  ptensions  in  old  age,  bnt 
for  providing  for  periods  of  sickness,  and  that,  the 
last  certificate  not  being  for  sickness,  the  respon- 
dent was  not  entitled  under  the  rules  to  receive 
sick  pay  from  the  12th  July  1886  to  the  13th 
Sept.  1886  as  claimed.  They  relied  upon  rule  1 
as  showing  the  objects,  and  on  rule  19  as  showing 
the  mode  of  procedure.  They  contended  that  the 
expressiou  "  being  othei*wise  disabled  from  work" 
meant  an  active  disability  from  some  external 
cause  or  from  sickness,  and  did  not  mean  merely 
deuay  of  nature  from  old  age.  The  appellants 
Telied  for  their  interpretation  of  their  expression 
"disabled  from  working"  apon  the  r^erence 
thereto  in  rale  12. 

On  behalf  ci  the  respondent  it  was  contended 
that,  b^  the  ^>eration  of  rale  10,  he  was  entitled 
to  receive  sick  pay  if  he  was  sick,  lame,  or  blind, 
"or  being  otherwise  disabled  from  work,"  and  that 
his  last  certificate  proving  his  disability  to  work, 
and  therefore  his  right  to  receive  sick  pay,  was  a 
compliance  with  such  rale. 

The  jnstices  present  were  of  opinion  that  the 
words  "  or  being  otherwise  ditabled  from  work  " 
in  rule  10  were  applicable  to  this  case,  and  made 
an  order  upon  the  appellants  to  pay  to  the  respon- 
dent the  sum  of  ll.  lis.  6d.  claimed  by  him. 

The  question  of  law  for  the  opinion  of  the  court 
was,  whether  the  respondent,  being  disabled  from 
work,  was,  under  rule  10  and  ihe  other  rules 
referred  to  of  the  said  society,  entitled  to  sick  pay. 

If  the  court  was  of  opnion  that  the  respon- 
dent was  so  ^titled,  then  their  decision  was  to 
stand;  bnt  if  the  oourt  was  of  opinion  otherwise, 
then  their  decision  was  to  be  revensed. 

By  18  &  19  Vict.  c.  63,  s.  9 : 

It  Bhall  be  lawful  for  any  number  of  persoss  to  form 
ud  ettabliflh  &  friendly  society  onder  the  nroviaions  of 
this  A.<4,  for  the  porpoee  of  raisinfr  by  Tolnntary  anb- 
aoriptioDfl  of  the  members  thereof,  wiui  or  without  the 
lud  of  dooationa,  &  fund  for  any  of  the  following  objeots 
(that  ii  to  aay), 

(2)  For  the  relief  or  maintenauoe  of  the  meubers, 
their  husbands,  wives,  ohildren,  brothers  or  siatera, 
■Mphewa  or  nieces,  in  old  age,  sioknesH,  or  widowhood. 

ToUer  for  the  appellants. — The  decision  of  the 
jnatices  in  this  case- was  wrong.  The  certificate 
of  the  medical  man,  that  the  respondent  was 
wiable  to  work  by  reason  of  natural  decay,  does 
not  bring  him  within  the  words  "  being  other- 
wise disaoled  from  work  "  within  rale  10  of  this 
nciety's  rales.  It  is  not  as  thongh  the  respon- 
dot  had  become  blind  through  old  age.  This  is 
w  case  of  iU-healtb,  but  only  of  decay  of  vitali^ 
ll)nnigh  old  age,  and  that  is  not  a  matter  which 
tuulflr  these  rides  entitles  a  number  to  sick  pay. 
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Johnson  defines  **  sickness "  to  he  a  *'  state  of 
disease."  Disablement  from  working  must  arise 
from  sickness  or  disease,  and  not  from  mere  dec^ 
of  vitality,  to  entitle  a  member  to  relief.  Hie- 
cited 

Burton  v.  Eydm,  28  L.  T.  Bep.  N.  S.  408 ;  L.  Bep. 
8  Q.  B.  295. 

No  counsel  appeared  for  the  respondent. 

Smith,  J. — ^The  question  raised  in  this  case  i» 
not  on  the  terms  of  the  doctor's  certificate 
whether  the  member  is  entitled  to  be  paid  when 
unable  to  work  by  reason  of  mere  old  age.  In  my 
judgment,  the  rules  of  this  society  do  not  provide 
for  the  incapacity  of  mere  old  age.  Sect.  2 
of  13  &  14  Vict.  c.  115  (the  Friendly  Societiea 
Act  le50),  in  describing  the  objects  for  which 
friendly  societies  may  be  established,  mentions 
the  relief,  maintenance,  or  endowment  of  the 
members  ...  in  old  age,  siekness,  or  any  other 
natural  state  of  which  the  probability  may  he 
calculated  by  way  of  aveiMn,  which  was  prac- 
tically re-enacted  by  18  &  19  Vict  c  63,  s.  9.  Now, 
rule  1  of  this  society  states  that  it  waa  established 
"  to  raise  a  fnnd  by  snbscriptions  and  donations 
for  the  relief  and  benefit  of  members  in  time  of 
sickness,  to  obtain  the  attendance  of  a  surgeon 
and  medicine,  and  to  secure  a  certain  sum  upon 
the  death  of  any  member  or  a  member's  wife." 
Nothing  is  here  said  as  to  "  old  age."  The  de- 
fendant society  was  formed  for  the  benefit  of 
members  in  sickness,  and  not  during  old  age.  If 
the  matter  stopped  there,  the  argument  for 
the  defendants  would  be  well  founded ;  but  it  is 
carried  further,  when  we  look  at  rale  10,  which 
provides  that  a  member,  after  paying  eighteen 
months'  contribution,  tailing  sick,  lame,  or  blind,, 
or  being  otherwise  disabled  from  work,  shall  be 
entitled  to  receive  relief  for  and  during  sixteen 
weeks,  if  his  illness  continues  so  long.  That  is  a 
rale  for  sickness  and  illness ;  and  a  member  only 
if  he  is  sick  and  ill  comes  within  it,  bnt  if  inca- 
^citated  by  old  age,  does  not  come  within  it. 
Rules  12  mm  19  of  this  society  support  this  view. 
In  the  present  case  the  respondent  was  not 
suffering  from  any  indisposition.  A  mere  certifi- 
cate of  md  age  does  not  entitle  a  member  to  relief 
under  these  rales.  I  think  the  justices  were 
wrong. 

Qrantham,  J. — I  am  of  the  same  opinion,  and 
think,  on  the  whole,  the  justices  were  wrong.  It 
seems  that  by  these  rules  the  funds  of  this- 
society  are  limited  to  the  relief  of  members  who 
are  sick  and  ill,  and  consequently,  unless  the 
respondent  can  show  that  the  words  in  the  rales 
apply  to  mere  old  age,  he  is  not  entitled  to  relief. 
If  physical  sickness  was  produced  by  old  age, 
the  case  might  be  different ;  but  if  a  member  is 
not  suffering  from  any  disease,  or  functional  or 
organic  derangement,  but  only  from  an  incapacity 
to  work  arising  from  old  age,  he  cannot  under 
these  rales  obtain  pecuniary  relief.  This  certifi- 
cate was  giren  erroneously,  and  the  decision  of 
the  justices  must  be  annulled. 

Judgment  for  appeUantt. 

Solicitors  for  appellants,  Wright  and  TTtlZiams^ 
Leicester. 
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Friday,  AprU  1. 

(Before  Day  and  Wills,  JJ.) 

Hatchabd  v.  Mege  and  otueks.  (a) 

Pertonal  action — Libel — Slander  of  titl»— Injury 
to  property — Death  of  plaintiff —  Sttrviveu  of 
right  of  action  in  personal  reprewntative. 

37m  plaintiff  in  the  action  claimed  damages  from 
tJte  defemanta  in  reject  of  an  alleged  false  and 
maiicioiu  Itbd  publighed  by  tiiem  of  him  in  his 
character  of  wine  merdumt  and  urine  importer. 
Se  alleged  in  hie  statement  of  claim  that  he  was 
a  wine  merchant  and  importer,  and  the  registered 
proprietor  of  a  trade  mark  which  connated  of 
the  words  "  The  Delmomico "  and  figure  of  a 
woman,  and  was  a  dealer  in  a  brand  of  cluim- 
pagne  introduced  by  him  oiul  Jenown  as  "  The 
J}elmonico "  champagne ;  that  the  defendants 
faXaely  and  maliciously  publi^ed  ataiemerUs  to 
tive  meet  thai  the  diampagTia  bearing  the  "  DelmO' 
meo  brand  f«u  not  the  wine  it  wa»  repre- 
sented to  be,  unless  it  hore  the  name  of  a  particular 
French  Jirm  of  dealers  and  imparters,  who,  if 
such  wine  were  shipped  from  France,  would 
take  proceedings  to  vindicate  their  rights  in 
England,  meaning  thereby  that  tlie  plaintiff  had 
no  right  to  use  his  registered  trademark;  that  in 
using  such  trade  mark  he  was  acting  fraudulently ; 
tJtat  the  wine  imported  and  sold  by  the  plaintiff 
was  not  genuine  wine  ;  and  Hiat  no  person 
otlier  than  the  defendant  Mege  had  the  right 
to  use  the  word  Delmonico"  as  a  trade  mark. 
The  plaintiff  alleged  damage  to  his  credit  and 
reputation  and  trade  and  business  of  wine 
merchant. 

After  the  statement  of  claim  was  delivered  the 
plaintiff  died,  btU  an  order  was  made  that  his 
widow  and  executrix  should  carry  on  the  action. 
At  the  trial,  after  tJte  counsel  for  the  plaintiff  had 
opened  his  case,  ihe  learned  judge  direded  a 
verdict  of  nonsuit  and  judgment  for  the  d^en- 
dants  on  the  ground  that  tite  cause  of  action  died 
toitk  the  plaintiff.    The  plaintiff  moved  for  a  new 
trial,  on  ihe  ground  of  misdirection. 
Htid,  thai  the  causes  of  action  in  the  statement  of 
claim  were  separable,  and,  that  which  was  based 
on  the  alleged  libel  as  affecting  the  personal 
reputation  of  the  plaintiff  ae  a  trader  and  wine 
importer  died  with  him,  and  so  far  tlie  rtonsuit 
was  right;  but  that  which  was  baaed  on  the  state- 
ment that  ike  plaintiff  had  no  right  to  use  his 
trade  mark  or  brand  was  in  tiie  nature  of 
slander  of  title,  and  survived  to  his  personal 
representative,  and  consequsnily  to  that  enstent 
iM  nonsuit  ivas  erroneous,  and  there  ought  to  be 
a  new  trial  in  respect  of  the  damage  done  to 
his  eatate  by  reason  of  such  statement. 
'This  was  a  motion  by  tho  plaintiff  for  a  new 
trial,  and  to  Ret  aside  the  veidict  and  judgment 
•entered  for  the  defendants,  on  the  ground  of 
iDisdirection  by  the  leamed  Judge  at  tiie  trial. 
The  action  was  tried  before  Lord  Colerid^,  C.J. 
and  a  special  jury,  and  the  leamed  jadge  directed 
a  TCrdict  for  the  defendants,  and  entered  judg- 
ment in  their  favour,  on  the  ground  that  no  right 
'  of  action  had  passed  to  the  present  plaintiff,  who 
was  the  widow  of  the  original  plaintiff,  but  who 
on  the  death  of  her  hosband  had  obtained  an 
order  at  chambers  allowing  her  to  carry  on  the 
action  as  fais  executrix.   

(a)  Beportvd  br  W.  P.  Evmsur,  Epq,  Bv(Uler«t^w. 


The  plaintiff's  statement  of  daim  was  as 

follows : 

1.  The  plaiutilf  is  a  wins  merchant  and  importer,  aad 
ia  the  registered  proprietor  of  a  trade  msA.  aereinafter 
described,  and  is  a  dealer  in  a  Inud  of  ohampagne 
introdnoed  by  him  and  known  aa  "  The  Delmonioo  " 
ohampa^e.  The  defendant  Boch  BaTmond  is  a 
wine  merchant's  aeest,  oarniiig  on  bnainesa  as  K.  B. 

and  Co.,  in  the  oitjr  oi  London.  The  defendants 
Isaac  Bidlev  and  Harry  John  Newman  are  the  pro. 
prietora  ana  pnbliahera  of  a  trade  circniar  and  news- 
paper called  Ridley's  Circular,  pabliahed  in  London,  and 
circulatinff  throughoat  the  mne  trade.  The  ^fen- 
dants  Alfred  Cotton  Harper,  Herbert  Edward  Harper, 
Frederick  Bernard  Harper,  and  Alfred  Bacnazd  an  Oe 
proprietors  and  pablishflis  of  aaoUier  trade  cizenlse 
or  newspaper  called  Norton  and  Barper's  IPMily  Gasstte, 
alao  pnblished  in  London  and  einmlating  in  the  wine 
trade. 

2.  The  pUuntiiTB  said  trade  mark  was  doly  registered 
hy  him  under  the  Trade  Marks  Benstration  Acts  ISIS 

and  1877,  after  haTing^  been  dolj  advertiaed  in  No.  16 
of  the  Trade  Marks  Journal.  The  nnn^xer  of  the  plain- 
tifE's  appUoatiou  was  20,059.  The  certificate  <rf  regis- 
tration IB  dated  17th  Joly,  1879,  and  the  said  trade  mark 
is  regristered  in  class  43.  The  said  trade  msA  ooDsiatB 
of  the  words  "  The  Delmtmieo,"  tomtker  with  a  figvze 
of  Atalantndniwnnnderneathnpona  label  for  ehaanane 
botUes. 

3.  The  defendant  Boch  Bavmond  has  infringed 
the  plaintiff's  said  trade  marx  by  nslng  labels  in  imita- 
tion thereof,  and  containing  thereon  the  word  "Del- 
monico  "  upon  champsffne  imported  and  sold  by  him. 

4.  The  defendant  Boob  B^mond  More  haa  caused  to  b« 
written  and  pabliehed  in  the  trade  circolars  or  news- 
papers of  which  the  defendants  Isaac  Bidley  and  Hait; 
John  Newman,  and  Alfred  Cotton  Harper,  Herbert 
Edward  Hai^r,  Frederick  Bernard  Harper,  and  Alfred 
Barnard  are  the  proprietors  and  pnblishers,  and  tiie 
said  defendants  Isaac  Bidley  and  Harry  John  Newman, 
and  Alfred  Cotton  Harper,  Herbert  Edward  Harper, 
Frederick  Bernard  Harper,  and  Alh«d  Barnard,  hare 
written  and  pabliahed  of  and  concerning  the  plaintiff 
and  his  said  trade  as  a  wine  merchant  and  importer, 
the  following-  false  and  malicions  libel  (that  is  to  say) ; 
"  Caution. — L.  Delmonioo  Champagne. — Measra.  Delbeck 
and  Co.  (C.  Borohard,  Delbeck,  and  Co.,  SBficeeaonl, 
Bhetms,  finding  that  wine  stated  to  be  Delmonioo  cham- 
pagne, is  being  adTertised  for  sale  in  Great  Britain, 
hereby  give  notice  that  anch  wine  cannot  be  the  wine  it 
ia  represented  to  be,  as  no  obunpagne  shipped  nnder 
that  name  can  be  genoine  unless  it  has  their  names  on 
their  labels.  Messrs.  Delbeck  and  Co.  farther  gire 
notion  that  if  such  wine  be  shipped  from  F^ranee  uier 
will  take  proceedings  to  stop  such  shipments  and  bum 
other  pro(%edingH  in  England  as  they  may  be  adviaed." 
Thereby  meaning  that  the  plaintiff  had  no  ririit  to  nas 
Ms  saia  roistered  trade  man  or  brand  for  eSampHf* 
imported  or  sold  by  him,  and  that  in  using  soch  tnda 
mark  or  brand  he  was  acting  fraudulently,  and  endearonr^ 
ing  to  pass  off  an  inferior  champagne  as  being  of  the 
mannfactore  of  Messrs.  Delbeck  and  Co.,  of  Bheiias, 
and  that  the  champagne  imported  and  sold  by  the  plain* 
tiff  was  not  genuine  wine,  and  that  no  person  otiksr  than 
the  said  daendants  haa  the  right  to  nse  the  wwd 
"Delmonioo"  as  a  trade  mark  or  brand,  or  part  at 
a  trade  mark  or  brand,  of  champagne  in  the  United 
Kingdom. 

5.  In  conseqoence  of  the  publication  of  Ute  libel 
aforesaid,  the  plaintiff  has  been  greatly  injured  in  bis 
credit  and  reputation,  and  in  hia  said  trade  and  bosinsaB 
of  a  wine  merchant  and  importer  and  dmler  in  cham- 
pagne. 

The  plaintiff  claimed:  1.  An  injunction  to 
restrain  the  said  defendant  Boch  Baymond 
his  serrants  or  agents,  from  infringing  the  plain- 
tiffs said  trade  murk.  2.  An  account  of  ^vfits 
or  damages  in,  respevt  of  soch  infringement 
against  the  said  defendant.  3.  lOOOI.  damages 
against  all  the  said  defendants  in  respect  of  the 
publication  of  the  said  libd.  4.  An  injunction 
restraining  the  said  daendants,  their  semnts 
or  agents,  from  oontiniiin^  ^^^jj^j^^f^^  ^ 
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aud  libel,  or  any  other  adTertisement  or  notice 
to  a  similar  effect. 

By4Edw.  3,0.7  ; 

WheroM  in  times  part  exeonton  Iia.Te  not  had  actions 
for  a  trespaw  done  to  their  teetatora,  an  of  the  goods 
and  chattels  of  the  same  testators  carried  away  in  their 
life,  and  so  each  trespassoB  have  hitherto  remained 
■mpuuiBhed ;  it  is  enacted  that  the  exeonton  in  anoh 
oaaea  ahall  have  an  action  aninst  the  trespasRera,  and 
TBOorer  their  damages  in  like  manner  as  they  whose 
exacatora  they  be  should  have  had  if  they  were  m  life. 

Miorton  Daniel  for  the  plaintiff. — This  nonsait 
was  wrone  ho  £ar  as  tbe  plaintiff  claimed  com- 
pensation for  injury  to  the  personal  oatate  of  her 
testator  caused  by  libel  denying  to  the  plaintiff 
tbe  ri>;ht  to  use  the  trade  mark  registered  by 
him.  That  portion  of  the  claim  which  went  for 
damages  in  respect  of  the  libel  impugning  the 
personal  honesty  of  the  plaintiff  was  given  up, 
because  the  cause  of  action  had  died  with  the 
testator.  The  statement  of  claim  was  drawn  to 
meet  the  facts  of  the  case  during  the  lifetime  of 
the  plaintiff ;  but  before  the  case  was  set  down 
for  trial  the  plaintiff  died;  but  the  action  was 
continued  by  order  of  the  court  by  his  widow  and 
executrix.  At  the  trial  all  the  facts  necessary  to 
the  claim  for  injury  to  the  estate  of  the  plaintiff 
were  opened ;  but  at  the  close  of  the  opening  the 
learned  judge  directed  a  verdict  for  the  defen- 
dants, and  entered  judgment  for  them,  on  the 
ground  tbat  the  action,  ijeiug  a  personal  one.  did 
not  survive  to  the  plaintiff's  representative.  That 
nUing  was  wrong.  A  registered  trade  mark  is  a 
right  of  property,  and  ma^  be  assigned  and 
transferred  in  connection  with  the  goodwill  of 
the  business  of  the  goods  in  respect  of  which  it 
has  been  registered:  (46  &  47  Vict.  c.  57,  s.  70.) 
The  goodwill  of  a  business  is  often  a  very  valuable 
piece  of  property,  aud  is  represented  by  consider- 
ablft  sums  of  money : 

Churton  Y.  Douglas,  Johns.  174. 
Id  the  present  case  a  tort  has  been  committed  by 
the  defendant?.  The  alleged  libel  inserted  ard 
circulated  by  the  defendants  has  injured  the 
plaintiff's  property  and  estate,  and  damage  to 
nis  estate  has  been  alleged,  and  evidence  in 
snpport  of  it  will  be  forthcoming ;  therefore  the 
cause  of  action  survives  his  decease  : 

Chamberlain  v.  Williamson,  2  M.  4  8.  408  ; 
TvyeroM  v.  Gran(,  39  L.  T.  Bep.  N.  S.  681 ;  4  C.  P. 
Div.  S4. 

The  rale  was  laid  down  by  Lord  EUenborough  in 
Chamberlain  t.  WUliamton  {ubi  tvp.)  to  tbe  effect 
that  "  executors  and  administrators  are  the  repre- 
>nitatives  ct  the  personal  property,  tiiat  is,  the 
debts  and  goods  of  the  deceased,  but  not  of  their 
▼TOngs,  except  where  those  wrongs  operate  to  the 
temporal  injury  of  their  personal  estate."  The 
statement  that  the  plaintiff  had  no  right  to  use 
the  trade  mark  registered  by  him  was  a  slander 
of  his  title  to  it,  and  has  cansed  an  injury  to  his 
personal  estate, whereby  it  has  become  less  beneficial 
to  the  executrix :  (Williams  on  Executors,  797.) 
The  form  of  this  action  does  not  go  to  the  root 
of  the  plaintiff's  claim.  In  form  it  may  be  one 
for  hbel;  but  in  reality  it  is  a  claim  for  compen- 
sation for  slander  of  title  resulting  in  damage  to 
his  estate.  It  is  not  a  mere  qu*«tion  of  libel  or 
no  libel,  bat  whether  there  has  been  an  injury  to 
the  plaintiff's  eataw,  and,  as  his  executrix  had  no 
(Opportunity  at  the  trial  of  proving  damage  to  the 
estate,  abe  is  on  this  point  entitled  to  a  newtzdal. 
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Kemp,  Q.C.  (T.  J.  BuUen  with  him)  for  the- 
defendantfi. — The  nonanit  was  right,  and  no  new 
triaX  onght  to  be  ordned.  If  a  plaintiff  in  an 
action  for  libel  dies  before  judgment,  the  cause  of 
action  is  abated  by  his  death: 

Ireland  t.  Ckampneye,  4  Tannt.  884. 
In  the  present  case  judgment  for  the  plaintiff 
was  not  entered  before  he  died.  [Wills,  J. — That 
was  an  ordinary  case  of  libel.]  This  does  not 
differ  from  an  ordinary  case.  In  an  action  for 
libel,  damage  to  the  plaintiff's  estate  is  always,  or. 
nearly  always,  alleged.  Here  the  plaintiff  claims 
unliquidated  damages  to  his  estate,  and  the  claim 
was  not  perfected  by  judgment  before  the  plain- 
tiff's  death : 

PhiUipg  V.  Homfray,  46  L.  T.  Eep.  N.  S.  5;  L.  Eep., 
24  Gb.  Dir.  439. 

If  this  is  a  case  of  slander  of  title,  special 
damage  must  be  shown ;  here  there  is  no  claim 
for  special  damage.  [Day,  J. — Mr.  Blake  Odgers, 
in  his  work  on  Libel  and  Slander  (p.  13tf),  is  quite 
right  in  saying  that  what  is  called  slander  of 
title  is  no  part  of  the  law  of  defamation,  but  is 
really  on  action  on  the  case  for  maliciously  acting 
in  such  a  way  as  to  inflict  loss  upon  the  plaintiff; 
and  that  rules  dispensing  with  proof  of  malice 
and  special  damage  are  inapplicable  to  such  cases, 
and  tnat  there  must  be  et  damnum  et  injuria! 
the  injuria  consisting  of  the  unlawful  words 
maliciously  spoken,  and  the  damnjim  the  conse- 
quent money  loss  to  the  plaintiff.  I  think  the 
causes  of  action  are  twofold :  first,  an  alleged  libel;, 
secondly,  an  action  on  the  case.  The  difficulty  here 
is  that  no  special  damage  has  been  alleged.] 

Daniel  in  reply. — It  is  not  necessary  in  such 
an  action  as  this  to  set  out  a  claim  for  specif 
damage : 

Tivycrona  v.  Qrant  {ubi  tup.). 

Day,  J.— This  was  an  application  to  set  aside 
the  verdict  and  the  judgment  directed  to  be- 
entered  by  Coleridge,  C.J.  on  the  opening  state- 
ment of  counsel  as  to  the  evidence  be  proposed 
to  give  in  the  action.    The  question  is,  whether 
the  learned  judge  was  right  or  wrong  in  so 
doing.   The  statement  of  claim  complains  of  two 
distinct  grievances:  first,  the  infringement  of  the 
plaintiff's  alleged  trade  mark — this  portion  of  the 
claim  was  rightly  abandoned  at  the  trial ;  the 
second  is  an  allegation  that  the  defendant  falsely 
and  maliciously  published  of  the  plaintiff  and  his 
trade  as  a  wine  merchant  and  importer  the- 
following  libel :  "  Caation. — L.  Delmonico  ChMn- 
pagne.— -Messrs.  Ddbeck  and  Co.  {C.  Bnrchard 
Delbeck  and  Ca,  successors),  Bheims,  finding- 
that  wine  stated  to  be  Delmonico  champagne,  is 
being  advertised  for  sale  in  Great  Britain,  hereby 
give  notice  that  such  wine  cannot  be  the  wine  it 
IS  represented  to  be,  as  no  champagne  shipped 
under  that  name  can  be  genuine  unless  it  has 
their  names  on  the  labels.    Messrs.  Delbeck  and 
Co.  further  give  notice  that  iE  such  wine  be 
shipped  from  France  they  will  take  proceedings 
to  stop  such  shipments  and  such  other  proceed- 
ings in  England  as  they  may  be  advised.  That 
is  a  substantial  warning  to  the  public  not  to  buy 
wine  of  the   plaintiff  with  tiie  "Delmonico 
brand,  because  the  wine  so  shipped  cannot'  be- 
genuine  unless  bearing  their  name.   That  state- 
ment is  faid  to  be  false  and  malicions.   It  is 
inoumbent  npon  the  plaintiff  to  prom  that  it  is 
false  and  maficions,  if  she^^f^ 
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IB  a  question  for  a  jary.  The  court  cannot  take 
into  consideration  what  evidence  may  or  shall  be 
eiTen,  it  can  only  take  co^isance  of  facts  opened 
Dj  the  counsel  for  the  plaintifE  at  the  trial.  The 
innuendo  put  upon  this  statement  is,  that  the 
defendant  intended  to  saj  that  the  plaintiff  had 
no  right  to  use  his  registered  trade  mark  or 
brand  for  champagnR  imported  or  sold  by  him. 
I  cannot  say  that  such  innuendo  may  not  be 
attached  to  the  words.  The  innuendo  further 
states  that  the  plaintiff,  in  nfuaff  such  trade 
mark  or  brand,  was  actine  baudnlently,  and 
«ndeaToaring  to  pasR  off  an  inferior  champagne  as 
being  of  the  manufacture  of  Messrs.  Delbeck  and 
Co.,  of  Bheims,  and  that  the  champa^e  imported 
and  sold  by  him  was  not  gennine  wine,  and  that 
no  person  other  than  the  defendants  had  the  right 
to  use  the  Tford  "Delmonico"  as  a  trade  mark 
•or  brand,  or  part  of  a  trade  mark  or  brand,  of 
champagne  in  the  United  Kingdom.  Kow,  while 
these  allegations  impute  personal  fraud  and  dis- 
honesty to  the  plaintiff  in  his  capacity  as  a 
trader  and  wine  merchant,  they  affect  more 
directly  the  trade  mark  which  the  plaintiff 
alleges  is  hia  property.  This  statement  of  claim 
was  drawn  to  meet  a  different  set  of  circum- 
stances from  the  present,  for  since  it  was  drawn 
the  plaintiff  has  died.  But  by  reason  of  his  death 
it  becomes  necessary  to  dusect  the  jpronnds  of 
action  set  np  ir.  this  statement  of  claim,  and  see 
how  much  of  the  action  surrives  to  the  widow 
of  the  plaintiff,  his  execotris.  When  I  look  at 
4  Edw.  3,  c.  7,  and  to  the  principles  applicable  to 
its  interpretation,  and  the  invariable  course  of 
practice,  1  have  no  doubt  that  the  ordinary  civil 
ri^ht  of  action  for  libel  (I  do  not  speak  of  the 
criminal  right  of  prosecation  for  libel}  dies  with 
the  person  libelled,  and  does  not  survive  to  his 
executor  even  when  followed  by  damage  to  his 
estate,  if  it  fall  within  the  spirit  of  the  old 
statute.  Where  a  tradesman  is  libelled,  the  alle- 
gation that  his  trade  is  injured  is  common,  but 
Uiat  cannot  affect  the  right  of  survivorship. 
That  part  of  the  action  in  the  present  case  which 
alleges  d(^famation  of  the  personal  character  of 
iha  plaintiff  in  his  capacity  of  wine  merchant, 
by  charging  him  with  selling  spnrious  wine,  does 
not  snrvive.  But  it  is  immatmal  here  that  he  is 
all^^  to  be  libelled  in  respect  of  his  personal 
honesty,  for  there  is  a  substantial  ground  for 
holding  that  the  alleged  libel  may  be  construed 
to  mean  that  he  had  no  right  to  use  his  registered 
trade  mark,  and  ma;^  be  spoken  of  as  a  slander 
of  title,  and  the  action  as  an  action  brought  to 
recover  damages  for  the  injury  done  to  the  plain- 
tiffs property.  The  latter  part  of  the  innuendo, 
to  the  effect  toat  "  no  person  other  than  the  defen- 
dants had  the  right  to  use  the  word  '  Delmonico' 
as  a  trade  mark  or  brand,  or  part  of  a  trade  mark 
or  brand,  of  champagne  in  the  United  Kingdom," 
suggests  a  cause  of  action  in  the  nature  of  slander 
of  title.  Mr.  Blake  Odgers,  in  his  work  on 
Libel  and  Slander  (p.  137),  has  some  accurate 
remarlu  on  this  ln?anch  of  the  subject.  He  says : 
"  There  is  a  branch  of  the  law  (generally  known 
the  inappropriate  but  convenient  nune 
der  of  Title)  which  permits  an  action  to  be 
brought  against  anyone  who  maliciously  decries 
the  plaintiff's  goods  or  some  other  thing  tielonging 
to  him,  and  thereby  produces  specif  damage  to 
the  plaintiff.  This  is  obviously  no  part  of  the 
law  of  de&uuation,  for  the  plamtiff's  repntation 
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remains  uninjured ;  it  is  really  aa  action  on  the 
case  for  maliciously  acting  in  such  a  way  as  to 
inflict  loss  upon  the  plaintiff."  It  is  a  maliciooa 
injury  done  to  a  man's  estate  by  saying  he  has  no 
title  to  it,  as,  for  instance,  where  a  man  goes  into 
an  auction  room  while  the  sale  of  an  estate  is 
going  on,  and  says  the  vendor  has  no  title  to  the 
estate  he  is  selling.  Malice  in  such  a  case  must 
not  be  implied  bnt  proved,  and  special  damage 
must  always  be  proved.  In  the  present  action 
the  statement  is  alleged  to  be  false,  to  be  mali- 
cious, and  to  have  cansed  s^ial  dam^e.  All 
the  three  reqaisitee  for  sustaining  the  action  are 
forthcoming.  If  the  execntrix  can  show  that  the 
sale  of  the  particular  brand  has  been  injured  bythe 
publication  of  the  alleged  libel,  she  has  established 
a  connection  between  the  libel  and  sale  of  wine, 
and  for  such  injury  she  can  recover.  The  non- 
suit was  right  as  regards  that  portion  of  the 
action  which  was  based  on  the  alleged  injury  to 
the  plaintiff  in  his  private  capacity  or  character 
of  dishonest  tradesman,  but  cannot  be  maintained 
as  regards  that  portion  which  impugns  the  right 
of  the  plaintiff  or  his  successors  to  the  use  of 
the  trade  mark,  and  to  sell  champa^e  bewii^ 
the  said  brand  or  trade  mark.  To  this  extent  it 
was  erroneous ;  bat  the  new  trial  most  be  strict^ 
limited  to  this  portion  of  the  plaintiff's  claim. 

Wills.  J. — I  am  of  the  same  opinion.  There  is 
an  element  of  difficulty  in  this  case,  but  the 
qnestion  must  be  decided  on  principle.  The 
statement  of  claim  embodies  various  allegations. 
It  alleges  that  the  plaintiff  is  the  owner  of  a 
trade  mark  applicable  to  champagne,  of  which 
the  word  ''Delmonico"  is  the  leading  cha- 
racteristic; that  the  defendants  have  published 
statements  which  would  give  the  public  to  under- 
stand that  whoever  bnys  "  Delmonico  cham- 
pagne" with  that  brand  is  buying  a  spurious 
article  ;  and  that  those  statements  were  false  and 
malicious,  and  injurious  to  the  plaintiff  as  the 
aeller  of  the  particular  brand.  The  alleged  libel 
complained  01,  as  it  seems  to  me,  would  warrant 
any  reasonable  person  in  inferring  that  such  was 
its  meuiing.  If  so,  it  seems  to  me  that  tba 
injury  is  not  so  much  to  the  plaintiff  in  his 
personal  capacity  of  tradesman  or  wine  merchant, 
bat  to  the  property  which  he  has  in  the  trade 
mark  "  Delmonico,  which  may  be  considered  as 
an  integral  portion  of  the  plaintiff's  estate. 
Trade  marks  do  form  an  important  element  of 
property ;  and  a  right  of  propnty  in  them  is  as 
much  analogous  to  property  as  a  right  of  pro- 
perty in  anything  else.  In  W othenpoon  v.  OurrM 
(L.  Bep.  5  H.  L.  522)  Lord  Westbury  sneaks  of  a 
trade  mark  as  being  "property,"  and  that  an 
infringement  of  a  trade  mark  is  an  invasion  of 
property.  In  the  present  case  the  defendanti 
nave  pabliehed  a  statement  (said  by  the  plaintiff 
to  be  false  and  malicious)  that  champagne  sold 
by  the  plaintiff  bearing  the  trade  mark  or  brand 
"Delmonico"  is  an  article  spnrious  and  unfit  to 
buy.  That  seems  to  me  to  be  as  direct  an  injar^ 
to  the  plaintiff's  property  as  possibly  can  he.  u 
so,  it  fklls  within  the  liberal  c<ni8traction  put  00 
the  Act  of  4  Edw.  3,  c.  7,  and  extended  by  modem 
decisions,  that  an  action  for  snoh  awrong  would 
survive  to  the  injured  person's  representatives 
after  his  death.  In  TwyeroM  v.  Grant  (4  C.  P- 
Div..  at  p.  45)  BramweU,  LJ.  said:  "It  is  clear 
that  at  common  law  the  rule  as  to  tort  wis 
OHTectly  expressed  1^  the  niuc&a^^«tia4fm"0^ 
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moritweumpenond.  This  rale  was  greatly  altered 
at  an  early  stage  of  oar  legal  history  4  Edw.  3, 
c.  7,  and  mis  statute,  bein^  remedial  in  its  nature, 
and  also  those  amending  it  have  been  construed 
very  liberally ;  they  have  been  held  to  apply  to 
all  torts  except  those  relating  to  the  testotor's 
freehold,  and  those  where  the  injury  done  is  of  a 
personal  nature.  .  .  .  This  has  been  established 
tor  centuries,  and  the  rule  of  law  has  been  mode 
still  clearer  by  the  Legislature,  which,  by  3  &  4 
Will.  4,  e.  4i2,  B.  2,  has  given  a  more  extended 
remedy  to  and  against  execators  for  wrongH  com- 
mitted during  the  lifetime  of  their  testators,  ior 
it  seems  to  have  been  assumed  at  the  time  of 
passing  that  statute,  that  an  executor  was  entitled 
to  maintain  an  action  for  auy  wrong  whereby  the 
personal  estate  had  been  injured."  In  that  case 
the  tort  in  question  was  a  fraudulent  representa- 
tion inducing  the  plaintiff  to  buy  certain  valueless 
shares,  thereby  injuring  his  estate ;  during  the 
course  of  the  action  the  plaintiff  died;  but  the 
cause  of  action  was  held  to  survive  to  his  widow 
and  administratrix.  In  this  case  the  injury  was 
done  to  the  plaintiff  in  respect  of  his  trade  mark. 
Both  cases  were  cases  of  injury  to  property.  If 
Twjcross  V.  Orant  {ubi  8up.)  be  correct,  it  follows 
that  in  the  present  instance  the  action  is  main- 
tainable. As  to  the  other  cause  of  action  which  is 
based  on  an  allegation  of  libel  on  the  plaintiff  in  his 
tnde  and  business,  that  is  not  maintainable.  It 
seems  to  me,  assuming  the  plaintiff's  claim  to  be 
well  founded,  that  the  trade  mark  is  his  property ; 
and  if  the  publication  of  the  alleged  libellous 
statement  is  calculated  to  injure  the  plaintiff's 
property,  the  case  is  within  the  principle  of 
TwyeroBS  v.  Qrant  (ubi  aup.),  and  tae  cause  of 
actiou  is  maintainable.  j.^  ^  „^ 

Solicitors  for  plaintiff,  Slark  and  Metcalfe. 
Solicitor  for  toe  defendants,  /.  A-ndertan,  Bote. 


March  25,  26,  and  29. 
{Before  Day  and  Wills,  JJ.) 

The  Mayor  amd  Corporation  op  the  Merchants 
OP  THE  Staple  of  England  v.  The  Governor 
ASD  Company  of  the  Bank  op  England,  (a) 

Bank  of  England — Tranafer  of  atoch  under  forged 
power  of  attorney — Corporation  seal  fraudulently 
affieed  to  -power  by  clerk  to  the  corporation — 
Neglig'mce  of  corporation  in  ike  custody  of  the 
seoi — Liability  of  the  banh. 

The  platnUffa,  a  comj)any  incorporated  by  a  charier 
of  Charlea  II.,  with  perpetual  tttcceasion  and  a 
common  seal,  possessed  stock  in  the  Three  per 
Cent.  Consols,  standing  in  their  name  in 
the  books  of  the  Bank  of  England.  Having 
implicit  confidence  in  D.,  their  clerl;  a  Bolicitor, 
UAO  was  also  himself  one  of  the  corporators,  the 
company  intnuted  to  him  the  aole  and  entire 
management  of  their  affairs  and  properly,  and 
also  the  custody  of  the  corporate  seat,  without  any 
control  or  supervitim  over  him  of  any  sort  or 
kind  on  their  part;  and  he  had  for  several  years 
regularly  and  rightfully, under  apower  of  attorney 
dtUy  sealed  with  the  corporate  seal,  received  and 
accounted  to  the  company  for  the  divivends  on 
their  aiove-mentioned  stock.  Th«  cont^pany  had 
no  address  or  place  of  hmineas,  nor  any  banking 
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account,  nor  any  hooks  eze^t  a  miwute-hookt 
which  was  kept  by  D.,  and  there  were  no  rvhs, 
bye-laws,  or  regulations  for  the  managemefU  tjf 
the  corporate  affaire. 
D.,  having  fraudulently  and  without  the  kaotoledge 
or  authority  of  the  company  affixed  the  corporate 
seal  to  two  powers  of  attorney  for  the  sate  and 
transfer  of  the  said  stock,  whereby  he  obtained 
possession  of  and  appropriated  the  proceeds  of 
such  sale  to  his  oicn  use,  wcM  Buhsequently  tried, 
convicted,  and  sentenced  to  a  term  of  pevKu.  servi- 
tude for  thatoffence.    The  plaintiff  company  then 
brought  an  action  against  the  defendants,  fAs 
BanJe  of  England,  claiming  a  declaration  that 
the  plaintiffs  were  entitled  to  the  sum  of  eoneola 
formerly  standing  in  their  name  in  tne  defen^ 
dants*  books,  and  thai  the  defendants  should  he 
ordered  to  replace  the  same,  and  to  make  all 
necessary  entries  in  their  hooks  for  that  purpose  ; 
and  the  jury  having,  in  answer  to  a  question  left 
to  them  by  the  learned  judge,  found  that  "the 
plaintiffs  were  guilty  of  negligence  so  as  to  induce 
Vie  defendants  to  accept  the  powers  of  attorney  to 
transfer  ike  stock,"  it  was 
Held,  by  Ba/y  and  Wills,  JJ.,  with  much  reluctance, 
on  a  mfition  to  enter  judgment  for  the  plaintiffs, 
that  the  case  was  wndistinguiahable  from  that 
or'  The  Bank  of  Ireland  v.  The  Trustees  of 
Evans'  Charities  (5  H.  L.  Cas.  389),  and  that,  in 
conformity  with  the  deci-sion  in  that  case,  the  defen' 
dants,  the  Bank  of  England,  were,  nntwUhstand- 
ing  the  negligence  of  the  plaintiffs  asfound  by  the 
jury,  liable  to  the  plaintiffs. 
The  plaintiffs,  an  ancient  corporation  under  a 
charter  temp.  Charles  II.,  with  perpetual  sue- 
cesaion  and  a  comnum  seal,  brought  an  action 
against  the  defendants,  the  Bank  of  England, 
in  which  they  claimed  a  declaration  that  they 
were  entitled  to  a  sum  of  4S50I.  Consols  formerly 
standing  in  their  name  in  the  defendants*  books, 
and  that  the  defendants  should  be  ordered  to 
replace  the  same,  and  to  make  all  necessary 
entries  in  their  books  for  that  purpose ;  and  they 
also  claimed  repayment  of  a  sum  of  63Z.  odd,  the 
half-year's  dividend  on  the  said  sum  of  consolR 
payable  on  the  5th  Jan.  1886.    The  grounds  on 
which  the  claims  of  the  plaintiffs  were  founded, 
and  the  answer  of  the  defendants  thereto,  will 
appear  from  the  following  summary  of  the  plead- 
ings in  the  action : 

By  their  statement  of  claim  the  plaintiffs 
alleged : 

(1)  That  for  Bome  time  prior  and  up  to  the  27th  Jane 
1884  the  Mayor,  Constables,  and  CompEuiy  of  the 
Merohants  of  the  Staple  of  Enf^land,  a  oompany  incoT- 

E orated  under  a  oharter  granted  by  Charles  U.  (and 
ereinafter  called  the  plaintiff  oompaDy),  were  the  pro- 
prietors of  42501.  Three  per  Cent.  Consols,  which  stook 
stood  in  their  names  in  the  books  of  the  defendants. 

(2)  That  on  or  abont  the  27th  June  1884  the  defendants 
caused  to  be  transferred  a  sum  of  36001.,  part  of  the  said 
42501. ,  from  the  names  of  the  plaintiff  company  into  some 
other  names  unknown  to  the  plaintiff  oompany,  and  on  or 
about  the  27th  July  1885  they  made  a  sinmar  transfer 
of  the  remainder  of  the  said  sum  of  42501. 

(3)  That  the  said  transfers  and  each  of  them  were 
and  was  made  without  the  authority  oi  knowledge  of 
the  plaintiff  company,  who  have  never  parted  with  the 
said  stook,  or  an^  part  thereof,  or  any  interest  therein, 
and  are  still  entitled  to  have  the  same  stand  in  their 
name  as  the  proprietors  of  the  whole  of  the  said  stook. 

(4)  That  toe  plaintiff  company  first  discovered  that 
the  said  transfer  had  been  made  on  or  shoot  the  month 
of  Jan,  1886,  and  on  or  about  the  16th  Feb.  1886  fhey 
required  the  deteudants  to^re|^laae  th^^di^^^|^ 
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ilieir  names,  and  to  P*-?  to  tliem  the  last  half-year's 
dividend,  amoontinfr  to  631.  15s.,  then  dae  to  them  in 
respect  of  the  said  atock ;  bni  the  defendants  have 
xefiued  eitiier  to  replaoe  the  said  etook,  or  to  pay  the 
said  dividend. 

The  plaintiff  comp&nj  claims  (1)  a  declaration  that 
thej  are  entitled  to  have  the  said  sum  of  425(U.  Three 
Cent.  Consols  stand  in  their  nameB  in  the  books  of 
defendants  as  the  proprietors  of  the  said  stock. 
(2)  That  the  defendants  may  be  ordered  to  replace  the 
laid  stock  in  the  names  of  the  plaintiff  company,  and  to 
make  all  neoessary  entries  for  that  pnrpofle  in  their 
ImokB. 

(S)  Payment  of  the  said  snm  of  631.  Iba.,  the  half- 
yearly  dividend  dae  on  or  about  the  5th  Jan.  1886  in  respect 
of  the  ftaid  stock,  and  any  further  dividends  that  may 
fall  dne  before  the  defendants  shall  have  replaced  the 
said  stock. 

In  their  statement  of  defence  the  defendants 
(1)  denied  that  either  of  the  said  transfers  was 
made  irithout  the  anthorit j  and  knowledge  of  the 
plaintiffs. 

(2)  In  the  altemative  they  amid  that  if  the  said  tnm- 
fen,  or  either  of  them,  were  or  was  made  .without  the 
actnal  anthorit^  of  the  jjlaintiffs,  the  same  were  or  was 
made  nnder  their  ostensible  anthori^;  that  is  to  say, 
under  two  sevenl  powers  ot  attorney  dated  respeoliTely 
the  24th  Jnne  1884  and  the  25th  Jolv  1885,  in  &Tonr  of 
Lewis  Whitmore  Bnmand  and  John  Henry  Jerrard, 
dnljr  sealed  with  the  seal  of  the  plaintiff  company,  and 
^hvered  on  their  behalf  by  one  George  Bernard 
Harvey  Drew,  the  clerk  of  the  plaintiffs,  to  whom  they 
had  intmsted  their  seal,  and  whom  by  power  of  attorney, 
under  their  seal,  they  had  duly  appointed  to  receive  the 
dividends  on  all  the  said  stocks,  and  to  whom  they 
intnisted  the  general  management  of  their  affairs. 

(3)  On  tiie  oocasioDS  of  snoh  transfers  respeotiTely, 
the  defendants  sent  to  the  plaintiffs  a  written  notice 
that  the  power  of  attorney  to  transfer  the  stock 
had  been  applied  for,  and  no  objeotim  was  made  by  the 
plaintiffs. 

(4)  From  the  date  of  the  transfers  respectively  up  to 
Feb.  1886,  the  plaintiffs  never  made  any  andit  or  took  any 
steps  to  inquire  whether  the  said  stocks  were  standing 
in  their  names. 

(5)  Under  the  circnmstances  aforesaid  the  defendants 
say  that  the  plaintiffs  gave  to  the  said  George  Bernard 
Hfirvey  Drew  anthority,  or  by  their  negligence  and 
improper  confidence  in  him  held  him  ont  to  the  defen- 
danta  as  havii^  their  anthority  to  seal  and  deliver  the 
B^d  powers  of  attorney  under  which  the  said  stock  was 
transferred ;  and  that  the  plaintiffs  are  estopped  from 
dispnting  the  validity  of  the  same,  and  of  the  transfers 
Bade  thereonder. 

(6)  And  further,  that  the  plaintiffs  ratified  the  transfer 
of  tha  36001.  stock  by  snbseqaently  accepting  payment 
of  the  dividend  on  toe  reduced  sum  of  WOi.  wnich  had 
'not  then  been  transferred. 

In  reply  the  plaintiffs  joined  issne. 

At  the  trial  before  Pollock,  B.  and  a  special 
jnry  the  follovrini^  appeared  to  be  the  facts  of  the 
case : — ^The  plaintiffs  were  an  ancient  corporation 
or  gnild  originally  created  hy  charter  temp. 
Edward  III.,  which  was  renewed  in  the  reign  of 
Qneen  Elizabeth,  and  they  were  again  and  finally 
incorporated  in  1669  by  a  charter  of  Charles  11. 
as  "The  Mayor,  Constables,  and  Company  of  the 
Merchants  of  the  Staple  of  England,"  with  per- 
petual BDCcession  and  a  common  seal. 

Tho  original  object  and  purpose  of  the  corpo- 
ration was  the  regulation,  protection,  and  foster- 
ing of  the  export  wool  trade  and  woollen  industries 
of  the  kingdom,  and  for  many  centuries  after 
their  creation  the  company  was  one  of  great 
importance  and  benefit  to  the  .trading  and  com- 
mercial interests  of  England ;  bnt  their  original 
olgects  and  parposes  having  long  since  c«ued 
to  exist  the  corporation  had  dwindled  down  into 
something  like  a  famUy  party,  the  members 
whereof  belonged  to  three  or  four  families  only. 
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possessing  a  mayor,  a  lieutenant,  a  sergeant,  a 
constable,  a  beadle,  a  treasurer,  and  a  clerk,  all 
those  officials  being  corporators ;  and  the  chief, 
if  not  the  sole,  business  oi  the  corporation  beingto 
dine  together  once  every  half-year  at  a  corporation 
dinner  at  the  Albion  Tavern  and  the  Trafalgar 
Hotel  alternately.  New  members  were  elected 
occasionally  to  fill  up  vacancies  in  their  number, 
when  the  newly  elected  member  paid  a  small  fee 
upon  admission  to  the  freedom  of  the  company. 
Toe  sole  and  entire  property  of  the  corporatitm, 
except  these  fees,  consisted  of  the  sam  of  42501. 
Three  per  Cent.  Consols,  standing  in  their  name 
in  the  books  of  the  Bonk  of  England,  and  liieir 
funds,  arising  from  the  dividenda  on  the  abovfr- 
mentioned  stock  and  from  the  said  fees,  were 
applied  in  making  small  pecaniary  granta  to  old 
and  needy  members  of  the  company,  and  in  defray- 
ing the  costs  of  the  two  huf-yearlj  company 
dinners. 

The  company  had  no  address,  nor  any  office  or 
lace  of  busmess.  where  persons  having  to  transact 
usiness  with  them  could  apply.  And  they  had 
no  banking  account,  and  no  books  of  any  kind, 
except  a  minute-book,  which  was  kept  by  Drew, 
their  clerk,  who  was  a  solicitor,  and  members  of 
whose  family  had  for  years  been  members  of  the 
corporation,  and  had  preceded  him  in  the  office 
of  clerk.  The  plaintiffs  placed  entire  reliance 
npou  Draw,  in  whom  they  had  the  most  implicit 
confidence.  He  had  tor  some  jeara  ru^htfully 
received  ths  dividends  ontheir^dOI.  atodc,  nnder 
the  anthority  of  a  power  of  attorney  sealed  with 
the  corporate  seal,  which  dividends  he  paid  into 
his  own  bank,  the  company  having  no  bank  of 
their  own,  and  duly  accounted  for  to  the  treasnrer. 
The  corporate  seal  was  kept  by  Drew  in  his  own 
custody  without  any  control  or  snpervisioQ  over 
it  by  the  plaintiffs,  and  he  had  the  entire  and 
uncontrolled  management  of  the  company's 
affairs. 

It  was  under  these  circumstances  that,  in  May 
1884.  application  was  made  to  the  Bank  of  England 
by  a  firm  of  stockbrokers  for  a  power  of  attorney 
from  the  plaintiff  company  to  two  members  m 
th  at  firm  for  the  sale  of  36001.  Consols.  In  accord- 
ance with  their  custom,  though  not  obligatory 
upon  them  to  do  so,  the  bank  as  a  pTeeantionary 
measare  forwarded  by  post  notice  of  the  applica- 
tion,  addressed  to  "  The  Mayor,  &c.,  of  the  Coi> 
poraticm  of  the  Staple  of  Ei^Iand,"  that  being 
the  only  address  known  to  them.  To  this  notice 
no  answer  was  returned,  nor  was  the  notice 
returned  to  the  bank  throngh  the  Dead  Letter 
Office.  The  power  of  attorney,  dated  the  24Ui 
June  1884',  was  accordingly  issued,  and  was  lodged 
at  the  bank  sealed  with  the  seal  of  the  plaintiff 
corporation,  and  the  affixing  of  the  seal  attested 
by  two  witnesses,  and  thereupon  the  3600i.  were 
sold,  and  the  proceeds  of  the  sale,  35901.  8f.  6d^ 
less  commission  and  stamps,  were  paid  by  the 
stockjobbers  to  Drew,  by  whom  thn  dividends  on 
the  whole  sum  of  42501.  were  received  on  the  7th 
Julv  1884  (the  36001.  having  been  sold  "  ex  div."), 
and  were  duly  accounted  for  by  him  to  the 
treasurer. 

On  the  11th  April  1885  application  was  made 
to  the  hank  by  the  suae  brokers  for  a  power  of 
attorney  from  the  plaintiff  corporation  for  the 
sale  of  the  remaining  sum  of  65w.  Consols,  when 
a  notice  similar  to  that  on  the  prerions  occaston 
was  posted  to  the  plaintiff  ^^!^^^|^^ 
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retTirned  to  the  bank  thnmgh  the  Dead  Letter 
Office,  marked  "  insufficiently  addressed,"  and 
thereupon  the  bank  inquired  of  the  brokers  for  a 
distinct  address  of  the  plaintiffs,  to  which  the 
brokerH  replied  that  they  knew  no  better  address. 
The  power  of  attorney,  dated  the  2r)th  July  1885, 
was  issued  and  lodged  with  the  bank  sealed  with 
the  corporate  seal,  and  attest.ed  by  two  witnesses, 
and  the  6501.  stock  was  sold,  and  the  proceeds 
paid  as  before  by  the  jobbers  to  Drew,  who 
accounted  to  the  plaintiffs  by  payment  to  the 
treasurer  for  the  dividends  on  the  fall  sum  of 
4:i50L  up  to  the  5th  July  1885. 

The  affixing  of  the  seal  by  Drew  to  the  powers 
of  attorney^  tix^  place  on  each  occasion  at  his 
private  residence,  and  was  witnessed  by  two 
gentlemen,  Men^  of  his,  who  nere  at  a  card- 
party  at  his  boose  on  the  several  evenings,  and 
there  was  no  suggestion  that  there  was  anything 
wrong  or  suspicious  on  the  part  of  these  gentle- 
men. They  were  not  corporators,  and  indeed  it 
was  expressly  directed  by  a  note  at  the  foot  of  the 
powers  that  the  witnesses  were  not  to  be 
members  of  the  corporation. 

In  Jan.  1886  Drnw  absconded,  and  inquiries 
being  then  made,  the  fact  of  the  sale  of  all  their 
stock  in  the  above-mentioned  manner  was  first 
made  known  to  the  plaintiffs.  Subsequently 
Drew  was  apprehended,  tried,  and  convicted  of 
forgery  and  fraud  in  thns  affixing  the  corporation 
seal  to  the  powers  of  attorney  authorising  the 
transfers  of  the  stock,  and  appropriating  the  pro- 
ceeds of  the  sale  thenof  to  nis  own  use,  and  was 
sentenced  to  penal  servitude  for  ten  years. 

In  Ramming  up  Pollock,  B.  left  three  questions 
to  the  jury :  {!)  Did  the  plaintiffs  hold  Drew 
out  to  the  defcndsnts  as  having  authority  to  affix 
the  seal  to  the  powers  of  attorney  ?  (2)  Had  he  on 
the  facts  proved  an  implied  authority  to  affix  the 
seal?  (3)  Were  the  plaintiffs  guilty  of  negli- 
gence so  as  to  induce  the  defendants  to  accept 
the  powers  to  tranjifer?  The  juiy  were  not 
agreed  upon  the  first  two  questions,  but  answered 
the  third  in  the  affirmative,  whereupon  each  side 
claimed  to  be  entitled  to  have  judgment  entered 
for  them.  The  learned  judge,  however,  abstained 
from  giving  judgment  for  either  party,  leaving 
each  of  them  at  liberty  to  move. 

The  plaintiffs  accordingly  gave  notice  of  motion 
to  enter  judgment  for  themselves,  on  the  ground 
that  there  was  no  evidence  in  support  of  the 
defence,  or  the  finding  of  the  jury,  and  that  the 
learned  judge  should  have  so  directed  them ;  or 
for  a  new  trial  on  the  ground  of  misdirection  in 
leaving  the  question  of  negligence,  or  any  of  the 
uestions,  to  the  jury,  and  on  the  ground  of  the 
nding  being  against  the  weight  of  evidence. 
The  defendants  also  gave  notice  of  a  motion  to 
enter  judgment  for  the  defendants,  and  now  both 
motions  came  on  together  for  hearing. 

Finiay,  Q.G.  and  Bray  for  the  plaintiffs.— At 
the  trial  the  learned  boron  left  three  qnestions  to 
the  jary.  On  the  first  two,  there  was  not  a  rag  of 
evidence,  and  the  jury  conld  not  agree ;  and  the 
learned  judge,  though  he  was  with  the  plaintiffs 
upon  them,  thought  it  better  to  leave  them  to  the 
jary.  The  third  question  was  conclusively 
Bottled  in  the  plaintiSs'  favour  by  the  cases  of 

8mn  V.  Th€  North  SritUh  Auatralatian  Company, 

5H.  AC.  7S;^L.  J.273,  Ex.; 
Arnold  V.  The  Ckequa  Bank,  M  L.  T.  Bep.  N.  S. 

729;  IC.  F.  Div.578  ;  46L.  J.  562,  C.  P.; 
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The  Bank  of  Ireland  t.  The  Tmateea  of  Evan*' 
Uhatitiea  (in  the  Hotue  of  Lords),  5  H.  of  L.  Cas. 
389. 

The  contention  of  the  defendants,  that  the  plain- 
tiffs here  were  negligent  in  not  keeping  the  cor- 
]}orate  seal  in  a  box  with  two  keys  to  it,  was  a 
monstrous  proposition.  Drew,  the  clerk,  was  a 
solicitor  of  the  highrat  respectability,  as  every- 
body up  to  the  moment  of  the  discovenr  of  his 
conduct  believed,  and  be  was  allowed  to  have  the 
care  of  the  key  of  the  seal  box  in  a  perteoUy 
usual  and  legitimate  manner.  But,  if  there  were 
negl^nce  in  tbns  keeping  the  seal,  there  is 
direct  authority  tha  t  negligence  that  can  result 
in  any  loss  merely  by  the  felony  or  fraud  of 
another  person  cannot  bo  considered  as  the 
approximate  cause  of  the  loss  {Arnold  v.  The 
Cheque  Bank  {uhi  ««p.);  and  that  very  point  was 
decided  by  the  House  of  Lords  in  the  case  of  The 
Bank  of  Ireland  v.  Evatu^  Trtt$tM$  (ubi  «Hp.). 

The  Court  here  called  on 

The  Aitomey-General  (Sir  B.  0.  Webster,  Q.U.) 
and  Arbutkn(k  (with  whom  was  3.  D.  Greene^ 
Q.C.)  for  the  defendants. — The  facts  of  thepresent 
case  distinguish  it  from  the  case  in  the  House  of 
Lords.  There  was  ample  evidence  of  negligence 
to  justify  the  jury's  finding  on  the  third  question. 
The  document  on  which  the  bank  acted  was,  so 
far  as  they  were  concerned,  properly  executed. 
In  the  Irish  case  in  the  House  of  Lords  the 
charity  was  a  trust  constituted  by  statute,  which 
provicled  the  way  in  which  the  seal  was  to  be 
affixed.  The  plaintiff  company  here  is  a  common 
law  corporation,  having  no  rules  or  regulations  or 
bye-laws  of  any  kind  for  the  management  of  the 
society.  Everything  they  possessed  was  in  the 
possession  and  power  of  tneir  clwk.  Apart  from 
his  clerkship  Drew  was  a  corporator,  and  it  is 
submitted  that  prima  faae,  and  apart  from  regu- 
lations to  the  oontraiT,  his  affixing  the  seal  binds 
the  corporation,  and  it  is  not  a  case  in  which 
authority  in  the  nature  of  a  minute  or  statutory 
meeting  of  the  body  is  required.  But  if  that  be 
not  so,  then  comes  the  question  of  the  company's 
n^ligence.  Having  no  statutory  limits  and  no 
such  safegoards  as  bye-laws  or  rules  for  the 
transaction  of  their  business,  the  plaintiffs  were 
bound  to  take  special  care  that  their  seal  was  not 
improperly  used  by  one  of  their  body,  and  they 
are  in  the  position  of  private  individuals  wiut 
regard  to  liability  for  loss  arising  from  the  negli- 
gence or  fraud  of  their  servants  in  the  course  of 
their  duty,  if  their  conduct  has  enabled  the 
servant  to  commit  the  fraudulent  or  negligent 
act: 

Pickard  v.  fieari,  6  A.  &  E.  461  ; 

Banvick  v.  The  Engligh  Joint  Stock  Bank,  16  L.  T. 

Rep.  N.  S.  461 :  L.  Eep.  2  Ex.  259  ;  36  L.  J.  674 ; 
Toung  v.  Orote,  4  Biug.  25S ;  5  L.  J.  165,  C.  P. 

There  were  here  no  statutory  safeguards,  nothing 
by  which  the  party  acting  bond  fide  upon  faith  of 
the  servant  could  find  out  the  fraud,  and  the 
masters,  therefore,  that  is  the  plaintiffs,  are  liable. 
The  powers  of  attorney  on  both  these  occasions 
were  identically  the  same  to  all  outward  appear- 
ance as  tbat  on  which  Drew  had  fur  many  years 
rightfully  received  the  company^s  dividends.  The 
plaintiffs  are  estopped  by  the  sffixing  of  the  seal, 
which  is  the  voice  by  which  a  corporation  can 
alone  speak,  from  denying  the  validity  of  the 
documents.  The  case  comes  within  the  well- 
known  principle  laid  Aayrci  more  p^i^^^|^ 
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ComUh  T.  Abington  (4  H.  &  N.  549),  that  where 
one  by  a  course  of  conduct  induces  anocher  to  act 
tip<m  that  which  appears  to  be  correct,  he  is  not 
aiterwardK  to  be  heard  to  dispute  its  correctness. 
The  J  cited  also 

OlaoTiUe,  lib.  10,  o.  12,  pp.  3^263 1 

Britton,  Tol.  1,  book  1,  0.  2&,  plac.  17: 

Fleta,  lib.  6,  o.  33,  s.  2 ; 

Br»cton  fTwiaa'a,  editiOD),  vol.  6,  pp.  IM  ud  25 ; 
Blount's  Law  Diotionaxy,  tit.  "SmI,  SigiUmn ;  *' 

and  Bubmitted  that  the  old  law  on  the  sut^'ect  of 
seals  to  deeds  still  governed  the  present  case. 
Here  Drew  iras  in  effect  the  corporation  itself  for 
«Tery  purpose.  In  Shaw  v.  The  Port  PhUip  Oold 
Mimng  Cfompany  (50  L.  T.  Eep.  N.  S.  685 ;  13 
Q.  B.  Div.  103 ;  53  L.  J.  369,  Q.  B.)  the  aug- 

gestion  on  the  part  of  the  plaintiffs  that  forgery 
y  their  clerk  was  an  answer  and  bar  to  the 
estoppel  is  distinctly  refuted.  It  is  submitted 
that  the  finding  of  the  jury  was  perfectly  correct, 
and  that  on  that  finding  the  defendants  are 
mtitled  to  judgment.  They  are  entitled  to  jadg- 
ment,  first,  on  the  ground  of  pure  estoppel ;  and 
secondly,  on  the  ground  of  estoppel  1^  contract. 
They  cited  also 

Gaharron  t.  Kreeft,  33  L.  T.  Eep.  N.  S.  365 :  L.  Eep. 

10  Eq.  274 ;  44  L.  J.  238,  Ex. ; 
Colea  V.  Bank  of  England,  10  A.  &  E.  437  ;  9  L.  J. 

N.  S.  36,  Q.  B. ; 
Pollook  on  Contraots.      edit.  p.  138. 

Bray  in  reply.— The  Bank  of  Ireland  case  (uhi 
«up.)  and  the  present  case  are  as  completely  on  all- 
fours  as  it  is  possible  for  any  two  cases  to  be ; 
the  only  possible  distinction  being,  that  in  that 
<!ase  it  was  a  statutory,  and  in  the  present  case  it 
is  a  common  law  corporation.  [He  referred  to 
and  quoted  fully  the  judgment  of  Parke,  B., 
delivering  the  opinion  of  the  judges  in  the  House 
of  Lords  in  that  case.]  The  old  cases  cited  and 
relied  on  by  the  defendants  are  cases  of  indi- 
yidoals  who  should  and  conld  of  course  hare  kept 
th^  seals  in  their  own  personal  poBsession.  A 
corporate  body  cannot  all  (rf  them  keep  it ;  and 
there  must  necessarily  be  some  chance  and  risk  in 
intrusting  it  to  the  care  of  one  or  even  two  or 
three  of  them— but  there  the  risk  is;  and  that 
distinguishes  this  case  from  that  of  an  individual 
negligently  patting  bis  seal,  without  aciy  neces- 
sity tor  domg  so,  under  another  person's  care. 
In  such  a  case  it  may  well  be  that  he  should  not 
be  allowed  to  deny  his  deed ;  but  that  is  on  the 
ground,  not  that  it  is  his  act,  but  that  his  unskil- 
nilness  or  negligence  estops  him  from  denying  it 
to  be  his  deed.  There  can  be  no  distinction 
between  statutory  and  common  law  corporations, 
and  a  man  is  equally  supposed  to  know  the 
common  law  and  that  the  act  must  be  the 
act  of  the  corporation;  and  under  no  circum* 
stances  can  an  act  done  withoat  the  anthority  of 
the  corporation  of  any  sort  or  kind  be  taken  as 
the  act  of  the  corporation :  (see  per  Lord 
Hatherley  in  the  House  of  Lords,  in  Mahony  v. 
Eati  HoUyford  Mining  Company, 1  Eng.  &Ir.App. 
869;  Com.  Dig.  tit.  "  Franchises,"  P.  11.1  There  is 
no  difference  between  the  two  kinds  of  corpora' 
tions,  and  it  is  clear  law  that  a  statutory  corpora- 
tion cannot  be  bound  unless  the  proper  statutory 
modes  have  been  complied  with.  In  Grant  on 
Corporations,  p.  64,  it  is  said  that  tho  appearance 
of  the  seal  at  tne  end  of  the  deed  does  not  make 
it  the  deed  of  the  corporation  unless  affixed  by 
the  duly  authorised  parties.    The  b«nk  have  the 
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power  and  the  right,  and  ought,  to  make  all 
reasonable  inquiries  before  executing  a  transfer : 

SuMon  T.  Th*  Bank  of  England^  1 C.  ft.  P.  193; 

The  National  Debt  Act  1870  (33  &  S4  Tiot  c  71), 
8.  24. 

Nor  are  they  without  remedy  : 
Sf«TM  T.  Manh,  6  B.  &  C.  581. 

No  doubt  somebody  must  suffer,  though  innocent, 
and  the  brokers,  who  trusted  Drew  and  received  a 
gain  however  slight  from  dealing  with  him,  are  the 
parties  who  shoifld  suffer.  The  question  of  hard- 
ship on  the  bank  is  therefore  disposed  of.  The 
case  of  Derby  Canal  Company  v.  Wilmot  (9  East, 
360)  shows  that  the  assent  of  the  corporation  must 
go  with  the  act  of  affixing  the  seal.  There  is 
no  possible  difference  between  the  preliminariSB 
necessary  for  a  common  law  and  a  statutory  cat- 
poration,  namely,  that  the  act  of  the  conmratioB 
can  only  be  done  by  the  majority  of  the  bo^ 
acting  at  a  meeting  properly  convened. 

Cur.  adv.  vuJL 

Dat,  J.— In  this  ease,  which  was  argued  before 
UB  last  week,  we  took  time  to  nrasider  our  jiidg' 
ment,  not  because  we  entertained  any  doubt  on 
the  subject,  or  were  not  prepared  to  give  judg- 
ment at  once  on  the  conclusion  of  the  argument^ 
but  because  we  thought  that  by  taking  time  we 
might  be  the  better  able  to  delkl  with  the  prin- 
ciples involved  and  the  authorities  cited  on  the 
one  side  and  the  other  in  the  course  of  that  argu- 
ment. Tbe  case  is  one  of  an  ancient  corporation; 
a  corporation  not  affected,  in  the  details  of  the 
management  of  its  business,  by  any  statutoiy 
authority,  but  exercising  its  rights,  such  as  th^ 
are,  in  modern  times  under  the  provisions  of 
ancient  charters.  Through  entirely  changed  cir- 
cumstances the  corporation  has  practically  lost 
its  reason  for  existence.  It  has  ceased  to  transsct 
any  afbirs.  or  to  fulfil  any  of  its  oriianal  objeeta, 
and  has  become,  so  far  as  we  can  nnderstuid,  a 
mere  dining  club.  It  consists  of  somewhere  about 
thirty  members,  who  are  corporators.  In  pmnt 
of  form  they  maintain  several  of  their  andent 
officers,  whose  duties,  hon'ever,  have  ceased  to 
have  any  reality,  and  it  had  a  small  fund  of  be- 
tween 40001.  and  50001.,  which  was  invested  in 
consols.  It  still  claimed — I  was  going  to  say 
unfortunately,  perhaps,  for  itself — its  common 
seal  as  well  as  the  40001.  or  5000/.  That  money 
was  safely  invested,  no  doubt,  in  consols,  but  tne 
common  seal  was  intrusted  to  the  custody  of  one 
of  its  officials — to  a  solicitor  of  the  name  of  Drew, 
who  filled  the  position  of  clerk  to  the  company. 
In  him  unlimited  confidence  was  reposed^ 
unlimited  confidence,  that  is  to  say,  in  the  sense 
of  committing  to  his  uncontrolled  custody  tfaeir 
common  seal,  and  leaving  under  his  cmrethe  recdpt 
of  the  dividends  upon  this  amount  of  oonsou. 
The  grossest  negli^nce  seems  to  have  aocom- 
panien  this  confidence,  because,  notwithstanding 
all  the  warnings  which  most  men  experienced  is 
the  affairs  of  the  world  have  long  ago  had,  that 
no  man  is  to  be  trusted  without  the  exercise  of 
reasonable  care  and  supervision  upon  the  psrt  <rf 
those  who  have  to  look  after  the  affairs  of  other 
people,  it  seems  to  have  been  thought  that  the 
common  seal  and  the  management  of  the  alfiin 
of  the  company  might  be  intrusted  to  this  clerk 
of  theirs  without  any  check,  without  any  over- 
sight, without  any  superintendence  or  control  w 
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any  Bort  or  kind  being  exercised  over  bim  by  any 
one  of  the  ofScials  of  the  company,  or  by  any  of 
the  corporators  themselves.    One  can  scarcely 
imagine  a  case  of  grosser  negligence  than  that  of 
all  persons  connected  with  the  i^Mrs  of  this 
company  in  their  dealings  with  their  clerk.   It  is 
not  for  me  to  suggest  that  every  clerk,  or  any 
derk,  is  to  be  aaepected  of  evtl*doin^ ;  bat  it  is 
idle  to  talk  of  the  absence  of  necessity  for  exer- 
cising dae  and  reasonable  care  over  the  officers 
of  any  corporate  or  other  body.   A  person  who 
was  looking  after  his  own  Koairs  woald  take 
very  good  care  to  see  that  his   seal,  if  it 
had  any  Ytine,  was  eu^fully  looked  after ; 
hot  here  is  a  corporate  body  who  can  only 
speak    and   act    by  its   common   seal,  who 
are,  one  and  all  of  them,  content  to  intrust  that 
common   seal  to  an  officer  over   whom  they 
exercise  not  the  slightest  superintendence  or  con- 
trol.  That  is  how  the  officers  affected  to  dis- 
charge their  duty  towards  the  corporation  who 
intrusted  them  with  the  management  of  their 
affairs.   Now  it  has  been  said  that  ther^  can  be 
DO  negligenoe  attributable  to  the  members  of 
this  corporation,  becaase  it  is  not  to  be  supposed 
that  any  man  would  commit  the  grave  offence  of 
availing  himself  of  opportunities  which  are  placed 
in  his  way,  and  of  yielding  to  temptation  with 
which  be  is  surrounded.   That  sort  of  reasoning 
does  not  commend  itself  to  my  judgment,  nor  to 
my  experience  of  the  world,  norwoiUdit,  I  should 
think,  do  so  to  the  common  sense  of  men  in 
geneiial.    To  me  this  case  appears  to  be  one  of 
the  very  greatest  negligence,  and  I  must  say  that, 
if  it  were  ret  nova,  1  should  not  hesitate  to  hold, 
upon  the  authority  of  a  case  which  I  venture 
reapectf  ally  to  think  was  most  properly  decided — 
viz.,  the  case  of  Young  v.  ttrote  (ubi  aup.) — that  the 
loss  of  the  money  which  was  occasioned  by  the 
fraud  and  forgery  of  Drew  in  affixing  this  seal 
to  the  two  powers  of  attorney,  by  meaus  of  which 
he  withdrew  the  whole  ot  this  money  from  the 
bank  and  appropriated  it  to  his  own  use,  ought  to 
be  borne  by  the  corporation  whose  negligence 
was,  in  my  judgment,  the  direct  cause  of  such 
loss.   I  am  unable  to  distingaish  the  present  case 
from  that  of  Young  v.  Qrote.   In  that  case  the 
Diligence,  which  was  held  to  disentitle  the 
customer  of  a  bank  to  recover  from  the  bank  a 
sum  of  money  which  the  bank  had  paid  upon  a 
foi^^  cheque  was  negligence  so  trifling  that  it 
merely  consisted  in  leaving  sufficient  spaoe  in  the 
body  of    the  cheque    into  which    the  word 
"hundred"  conld  be  introduced,  and  in  which 
the  figures  also  could  be  correspondingly  altered. 
I  cannot  distinguish  the  negligence  in  that  case 
from  the  negligence  in  the  present  case,  of  leav- 
va  the  common  seal,  the  only  mode  of  expression 
wlach  the  corporation  has,  in  the  custody  of  a 
clerk  without  any  snpervisitm,  check,  or  control 
whatever.  By  means  ot  the  possession  ot  that 
commoQ  seal  this  clerk  was  enabled  to  rob  the 
corporation,  or  the  Bank  of  England,  aa  the  case 
aw  be,  of  this  little  capital  of  40001.  or  50001., 
and  with  such  laxity  were  the  affairs  <^  the  com- 
pany managed  that  we  find  the  common  seal 
affixed  on  one  occasion  in  the  presence  of  a 
member  of  the  Bar  and  a  sargeon,  and  on  the 
other  occasion  in  the  presence  of  another  member 
of  the  Bar  and  another  sargeon  also,  and  affixed 
not  at  the  corporate  place  of  basiness,  but  at  the 
private  residence  of  the  clerk  himselL  Under 


such  circumstances  the  stock  was  transferred 
from  the  Bank  of  England,  and  the  fraud  was 
effected  by  the  eompan^r's  clerk.  Much,  how- 
ever, as  I  should  wish  to  decide  as  if 
this  were  re*  nova,  I  certainly  should  decide 
this  case  in  favour  of  the  defendants,  the 
Bank  of  England,  I  am  bound  by  a  case  decided 
by  the  hifdiest  tribunal,  Mtd  which  I  cannot  dis- 
tinguish from  the  present  case.  I  refer  to  the 
case  of  The  Bank  of  Ireland  T.  The  Truttest 
Scant'  Chariliea  (5  H.  of  L.  Caa.  389).  I  have 
tried,  but  in  vain,  to  distinguish  the  facts  of  the 
present  case  from  the  facts  of  that  case,  and  am 
unable  to  do  so  with  these  exceptions,  that  the 
one  case  is  that  of  a  charity  and  the  other  is  not 
that  of  a  charity,  that  in  the  one  case  it  is  the 
Bank  of  Ireland  and  in  the  other  it  is  the  Bank 
of  England,  and  that  in  one  it  is  a  common  law 
corporation  and  in  the  other  a  statutory  corpo- 
ratioo.  I  can  see  no  other  distinction  between 
the  two  cases.  We  are  bound  by  that  case  in  the 
House  of  Lords,  which  is  andistiuguishable  in 
principle  and  in  the  facts.  In  my  opinion,  there- 
fore, oar  judgment  must  be,  and  veiy  reluctantly 
I  give  it,  in  fevoar  ot  the  plaintiffs.  Another 
case  was  cited  duriitt  the  argument,  namely,  the 
case  of  Arnold  v.  The  Cheque  Bank  (ubi  mtip.). 
In  that  case  it  wsa  properly  held  that  the  doctnne 
of  Young  v.  Groie  {ubt  aup.)  did  not  apply.  But 
Arnold  v.  The  Cheqite  Bank  is  very  distinguish- 
able from  Young  v.  Orote,  as  it  also  is  from  the 

Present  case.  In  that  case  {Arnold  v.  The  Chegtte 
tank)  it  was  hnld  that  negligence  coald  not  be 
set  up  by  way  of  estoppel  becaase  it  was  not 
negligence  directly  conducing  to  the  mischief. 
There  a  foreign  merchant,  who  had  drawn  a  bill 
of  exchange,  failed  to  send  collateral  notice  of 
advice,  and  it  was  held  that  that  coald  not  be  set 
up  in  an  action  upon  the  bill.  That  case  was,  I 
think,  if  I  may  say  so,  properly  decided,  hut  it 
has  no  application  to  the  present  case.  In  prin- 
ciple the  two  cases  might  well  stand— TAe  Ohegue 
Bank  case  as  it  was  decided,  and  the  preeent  case 
if  decided,  as  I  should  wish  it  could  be,  in  bivonr 
of  the  Bank  of  England.  This  case,  however,  is 
certainly  not  distingaishable  from  the  case 
decided  in  the  House  of  Lords,  where  it  was  held 
that  negligence  such  as  that  which  exists  here 
was  not  n^ligence  which  estopped  a  party  from 
making  a  claim  against  the  person  who  had  been 
defrauded  entirety  by  the  negligence  of  the 
person  who  sought  to  recover  the  money.  I  am 
of  opinion  therefore  that  our  Judgment  must  be 
in  ^vonr  of  the  Corporation  of  the  Merchants  of 
the  Staple  of  England  and  against  the  Bank  of 
England. 

Wills,  J. — I  am  of  the  same  opinion.  It  was 
contended  for  the  defendants  that  the  seal  of  the 
plaintiff  corporation  having  been  affixed  to  the 
transfers  hv  a  corporation  in.  whiwe  custody  the 
plaintiff  allowed  the  seals  to  be,  the  corporation 
was  bound  by  it :  first,  as  really  being  the  deed  ot 
the  corporation ;  and  secondly,  as  being  so  to  be 
treated  in  the  hands  of  the  defendants,  because 
the  plaintiffs  were  estopped  from  denying  it. 
Upon  the  first  point,  there  appears  to  me  to  be 
no  reason  in  principle  why  a  deed,  sealed  with  the 
seal  of  the  corporation  fraudulently  affixed  by  a 
corporator,  should  have  any  more  efficiency  than 
one  to  which  the  seal  had  been  fraudulently 
affixed  by  anyone  else.  I  have  been  unable  to 
find  any  authority  for  such  a  prouosition,  and 
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none  was  shown  at  the  bar.  The  acts  of  a  corpo- 
ration are  thoao  of  the  major  part  of  the  coroora- 
tion  corporately  assembled  {Com.  Diff.  tit.  "Fran- 
chises," F.  11) ;  and,  omitting  the  words  "corpo- 
rately assembled,"  this  is  declared  by  the  33 
Hen.  8,  c.  27,  to  be  the  common  law.  This  means 
that,  in  the  absence  of  spflcial  custom,  the  major 
part  of  the  body  most  be  present  at  the  meeting,  and 
that  of  that  major  part  there  mnst  be  a  majority 
in  &Tonr  of  the  act  or  resolation.  It  was  bo 
demded  in  Easter  Term  1695  (Heucardv.  Somany, 
Freeman's  Reports,  504,  qnoted  in  Viner's  Abridg- 
ment, "  Corporations,"  G.  3,  placitum  7) ;  and  it 
was  said  by  Lord  Mansfield  in  Itex  v.  Monday 
(Cowper,  pp.  530  to  538)  to  be  undoubted  h*w. 
By  "  corporately  assembled  "  it  is  meant  that  the 
meeting  shall  be  one  held  npon  notice  which  gives 
every  corporator  the  opportunitv  of  being  present. 
For  this  see  Smyth  v.  Varley  ('2'H.  of  L.  Cas.  589). 
The  notice  need  not  be  special,  bnt  there  mast  be 
finch  knowledge  or  such  means  of  knowledge  as 
to  gire  each  corporator  the  opportunity  of  at- 
tending. This  therefore  is  the  way  in  which  the 
corporate  anthority  must  bo  exercised,  and  it 
follows  that  it  is  thus,  and  thus  only,  that  the 
rraolotion  to  nse  the  corporate  seal  can  be  arrired 
at.  I  am  speaking,  of  conrae,  of  corporations 
not  being  trading  Isodies,  to  which  essentially 
different  principles  apply :  (see  Be  Bameefi 
Banking  Company,  3  Cn.  App.  pp.  105  to  116.) 
The  affising  of  the  seal  is  not  enough;  there 
mnst  be  a  delivery  of  the  deed  also :  (2>^^  Canal 
Company  v.  Wilmot,  9  East,  360.)  PHmd  Jacie, 
puting  the  seal  imjMrts  delivery,  yet  if  it  be 
intended  otherwise  it  is  not  so;  and  then,  if 
delivery  be  n:ade  upon  a  difFnrent  occasion  and 
not  at  a  corporate  meeting,  it  must  be  done  by 
some  person  acting  under  a  power  of  attorn^ 
from  the  corporation:  {Anonymous,  1  Ventris, 
257.)  It  seems  to  be  very  old  law  that  (racept 
under  a  power  of  attorney,  which  of  oonrae  mnst 
be  subject  to  the  same  rules  as  any  other  deed), 
the  delivery  must  be  made  at  a  duly  constituted 
meeting  of  the  corporation:  (BrocdEe's  Abridg- 
ment, tit."Corporation8,"  plac.  72,  citing  the  Year 
Book,  9  Edw.  4,  p.  39,  B.,  a  passage  which  en- 
tirely bears  out  the  Abridgment.)  It  would  seem 
to  follow  that  the  seal  mnst  be  affised  at  a 
meeting  and  as  the  act  of  the  meeting,  or  it  is 
nothing,  I  believe  that  this  was  the  nsnal  prac- 
tice in  ancient  times.  In  1  Lerinz,  237,  will  be 
found  an  indorsement  on  a  corporate  deed  which 
has  the  appearance  of  being  a  common  form, 
"  Sigillatum  et  deliberatum  in  prtesentiA,"  &c., 
and  1  have  a  strong  impression  that  I  have  both 
seen  and  heard  of  old  deeds  bearing  a  similar 
attestation  clnuse.  If  this  view  be  correct,  it 
disposes  of  all  the  arguments  derived  from  any 
supposed  practice  of  the  corporation  to  allow 
deeds  to  be  executed  for  them  by  affixing 
the  seal  otherwise  than  at  a  corporate  meeting, 
or  from  any  supposed  anthority  to  their  cleric  to 
use  the  seal  for  the  purpose  of  executing  their 
deeds,  or  any  ratification  of  his  act  in  having 
done  so.  I  will  add  that,  in  my  opinion,  there 
is  no  evidence  of  any  such  practice  or  anthority 
worthy  of  a  moment  s  consideration.  It  appeara 
to  me,  therefore,  to  be  made  out  that  these  trans- 
fers were  not  the  deeds  of  the  plaintiffs,  but  a 
forgery  by  their  clerk.  A  forgery  can  give  no 
title,  and  those  who  rely  npon  it  must  be  able  to 
tihow  some  extraneous  ground,  such  as  that  of 
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estoppel,  why  th^  should  be  entitled  to  act  upon 
it.  This  I  take  to  be  the  substance,  when  tbey 
come  to  be  carefully  examined,  of  the  ancient 
authorities  relied  npon  by  the  Attorney-General ; 
and  when  so  understood,  they  are  in  harmony  with 
the  modem  authorities.  In  GUmvillej  book  10, 
cap.  12,  it  is  said  that  the  man  who  intmsts  his 
steward  with  his  seal  will  be  bound  by  it  if  the 
steward  seals  a  deed  with  it,  for  he  shorald  have 
taken  better  care  of  it.  The  paaaage  fron 
Bracton,  the  edition  published  the  Record 
Commissioners,  and  edited  by  Bir  Travera  Twin, 
vol.  6.  p.  126,  says  that  a  man  may  get  rid  of  his 
deed  by  showing  various  matters,  such  as  duress, 
mistake,  and  the  like,  but  adds  the  qnalification 
that  there  mnst  be  nothing  in  the  way  of  negli- 
gence on  his  own  part,  as,  in  intrusting  his  seal 
to  his  seneschal  or  wife.  Britton  says  that  a  man 
may  plead  that  the  writing  ought  not  to  affect 
him,  for  when  it  was  made  be  had  lost  his  seal, 
and  caused  it  to  be  cried  and  published  at  the 
churches  and  markets,  so  that  if  anything  was 
made  under  that  seal  after  a  certain  day  on  which 
it  was  lost,  it  ought  not  to  affect  him :  (book  1, 
c.  29,  plac.  17.)  A  canons  account  is  given  in  Mr. 
NichoU's  Notes,  vol.  1,  p,  164,  of  his  edition  of 
Britton,  of  a  plea  of  this  description  relating  to 
the  seal  of  one  Arnold  de  Tborly,  which  was  met 
and  defeated  by  production  of  a  record  of  mx. 
acknowledgment  at  the  Hertford  assizes,  in  the 
39  Hen.  3,  of  the  seal  in  question,  by  the  said 
Arnold ;  and  two  advertisements  of  the  Ices  of  a 
seal,  warning  the  pnblic  that  an  instroment 
sealed  with  it  after  a  certain  day  would  he  a 
forgery,  are  given  in  Blount's  Law  Dictionary, 
titles  'Seal  and  Bigillum.  The  passage  from 
Bracton  is  reproduced  in  Fleta,  who  wrote  towards 
the  end  of  the  thirteenth  century,  bnt  without 
any  additional  remarks.  It  is  interesting  to 
observe  that  the  principle  which  these  paasagas 
embody  has  undergone  no  change  during  the 
course  of  more  than  six  centuries.  Itia  the  same 
as  that  embodied  in  Toung  t.  Grote  {ubi  tup.)  ■■ 
that  a  person  whose  n^ligent  act  has  directly 
contributed  to  the  forgery  must,  as  between 
himself  and  the  person  who  has  taken  the  forged 
instrument,  and  acted  upon  it  to  his  own  detri- 
ment as  a  genuine  one,  bear  the  loss.  But,  as 
illustrative  of  the  particular  application  that 
should  be  made  of  them  to  circumstances 
such  as  those  now  in  question,  they  are  useless. 
To  begin  with,  they  all  relate  to  the  seals  of 
individuals,  and  not  of  corporations,  which  most 
be  kept  by  someone,  and  I  can  see  no  reason  why 
the  seal  of  the  corporation  should  not  tw 
kept  by  their  clerk,  although  he  be  one  of 
the  corporators,  as  well  as  by  anvone  else.  Trust 
must  in  snob  matters  be  reposed  somewhere,  and 
to  all  appearances  it  could  hardly  have  been 
trusted  to  a  more  fitting  person  than  to  the 
delinquent  in  the  present  case.  Bnt  however 
this  may  be,  it  is  obvioaa  that  what  degree  or 
kind  of  act  or  omission  will  afford  ground  for  an 
estoppel  is  a  matter  which  must  vary  infinitely 
f  i-om  age  to  age  and  from  generation  to  gwen- 
tion.  The  precantions  which  appear  to  be  natural 
in  one  century  may  appear  pedantic  and  mn 
necessary  in  another.  Centuries  ago,  I  am  tokl 
by  a  gentleman  at  the  bar  very  fiamtliar  with  the 
local  records  at  Exeter,  Mr.  Stuart  Moore,  that 
the  seal  of  tho  corporation  was  kept  under  three 
keys,  which  were  in  different  -hands,  and  which 
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m  repeatedly  referred  to  in  ancient  docnments. 
These  rules  are  mnch  relaxed  in  modem  days, 
althongh  I  believe  that,  in  many  cases  of  baainesa 
eorporations  in  tbe  present  day,  something  of  the 
kiml  is  certainly  done.  It  is  undoubtedly  the 
practice  of  many  limited  companies  to  take  some- 
what  Himilar  safeguards.  But  there  can  be  no 
inSesible  and  uuvaryin^  rule  of  law  an  to  that 
which  is  essentially  a  mixed  question  of  fact  and 
law,  and  it  is  not  therefore  surprising  to  find  that 
theputicDlar  act  which  our  forefathers  appeared 
in  the  case  of  an  individual  to  be  so  wanting  in 
care  as  to  make  the  person  who  had  rashly 
intrnsted  hia  seal  to  his  wife,  or  seneschal,  or 
steward,  renponsible  for  any  forgeries  that  might 
be  committed  by  means  of  it  whilst]  out  of  hia 
custody  under  these  oircumatances,  should  have 
been  £eld  in  modern  times  in  the  case  of  a 
airporation  to  afford  no  ground  for  an^  charge  of 
n^Iigence,  or  to  estop  the  corporation  whose 
confidence  had  been  abased  from  setting  np  that 
the  deed  was  a  forgery.  Upon  this  part  of  the 
case  we  are  relieved  from  all  difficulty  by  the 
deciflion  of  the  House  of  Lcrds  in  the  case  of 
The  Bank  of  Ireland  v.  The  Trustees  of  Evana' 
Ckanly  {ubi  sup.).  In  that  case  facts  undis- 
tingoishable  from  those  of  the  present  case 
were  held  not  to  exonerate  the  bank  which 
had  given  effect  to  a  forged  transfer.  I  do 
not  profess  to  be  able  to  follow  the  reason- 
iDga  of  the  opinions  delivered  by  the  learned 
jndges  in  that  case.  They  distingaished  Young 
V.  Grote  from  the  case  under  their  consideration 
OD  the  ground  that  in  the  latter  case  the 
transfer  could  not  have  been  pnt  into  due  form 
unless  the  attesting  witnesses  luid  been  careless  or 
dishonest,  and  they  seem  to  treat  that  as  an  event 
n  nnlikely  that  precautions  iu;ainst  its  possibility 
were  not  naturally  called  lor.  I  should  have 
thought  it  a  thing  much  more  to  be  expected  than 
the  forgery  which  was  made  practicable  by  the 
careless  way  of  filling  in  the  cheque  in  Young  v, 
Grote.  The  House  of  Lords,  however,  have 
decided  otherwise,  and  we  cannot  ^  behind 
their  decision,  and  I  cannot  distinguish  it 
from  the  present  case.  But  for  that  case  I  should 
lave  thought  that  the  mode  of  keeping  the  seal  in 
the  present  case  was  eminently  ctilcalated  to 
.&cilitate,  if  not  to  invite,  the  commission  of 
forgery.  All  that  remained  for  a  dishonest  man 
to  do  was  the  physical  act  of  affixing  the  seal, 
which  is  a  much  easier  operation  than  that  of 
imitating  handwriting  and  filling  in  the  cheque. 
The  case  in  the  House  of  Lords,  and  the  circum- 
Btances  under  which  a  party  acting  upon  a  forged 
instmment  is  nevertheless  entitled  to  rely  upon 
it,  were  carefnl^  and  elaborately  discussed  in 
Arnold  V.  TAfi  Cheque  BanJe  (ubt  m^.),  and  our 
jadgment  is  entirely  in  accordance  with  the  prin- 
ciple there  laid  down.  It  is  sought  to  distinguish 
the  case  of  The  Bank  of  Ireland  v.  The  Trutteee  of 
Evans'  Charities  from  the  present  case,  on  the 
ground  that  in  that  case  there  was  a  statute 
whieh  required  certain  formalities  to  make  the 
nse  of  the  seal  valid,  and  the  bank  it  was  said 
were  to  be  deemed  to  know  that  they  were 
requisite,  and  ao  to  be  put  upon  inquiry.  It 
Beems  to  me  to  make  no  difference  whether  that 
which  is  necessary  to  validate  the  use  of  the  seal 
depends  upon  statute  or  upon  the  common  law. 
Everyone  most  be  taken  to  know  that  it  is 
possible  that  a  seal  of  a  corporation  may  have 


fPsoB. 


been  so  used  as  to  make  the  deed  bearing  the 
impression  of  the  genuine  seal  a  forgery,  and  to 
be  therefore  put  upon  an  inqniry,  in  the  case 
of  an  instrument  so  anthenticated,  of  a  different 
nature  from  that  which  is  involved  in  the  case  of 
every  instrument  bearing  a  signature,  namely, 
whether  the  signature  is  genuine;  and  it  seems  to 
me  to  make  no  difference  at  all  that  in  the  one 
case  the  subject-matter  of  inquiry  is,  whether  the 
seal  has  been  duly  affixed  by  the  authority  of  the 
trustees,  and  that  in  the  other  it  is,  whether  it 
has  been  duly  affixed  as  the  act  of  the  corporation. 
Keliance  was  placed  by  the  defendants  upon  the 
case  of  Shaw  v.  The  Port  Philip  Gold  Mining 
Company  (ubi  sup.).  It  is  sufficient  to  say,  that 
the  decision  there  rested  upon  the  f  acg  that  it  was 
within  the  scope  of  the  secretary's  regular  employ- 
ment to  issue  share  cerdficatea,  and  that  in  the 
present  case  the  person  who  forged  the  transfers 
m  question  was  not  shown  to  have  any  analogous 
duty  in  respect  to  transfers  of  stock.  It  is  said 
that  our  decision  involves  a  hardship  upon  the 
Bank  of  England.  That  we  cannot  help.  Some- 
body must  suffer  by  such  a  transaction  as  that 
now  in  question.  Kor  is  the  position  of  the  bank 
so  difficult  as  has  been  suggested.  Mr.  Bray 
pointed  out  that  by  the  National  Debt  Act  1870 
(33  &  34  Vict.  c.  71),  a.  24,  the  bank  may,  if  the 
circumstances  appears  to  them  to  make  it 
expedient — so  that  they  are  the  sole  judges  of  the 
necessity — require  evidence  of  the  title  of  any 
person  claiming  a  right  to  make  the  tranafer. 
This  protection,  however,  docs  not  apply  to  the 
present  case,  as  it  is  not  the  title  of  the  plaintiffs 
that  is  in  question ;  but  the  bank  are  entitled, 
apart  from  statnte,  to  make  proper  inqniries  to 
satisfy  themselves  of  the  anthenticitj'  of  the 
transfer  before  th^  act  upon  it :  (see  per  Abbott, 
C.X  in  Sutton  v.  The  Bank  of  England,  1  C.  &  P. 
193-195.)  They  have  not  done  so  here,  and  must 
take  the  consequences.  The  plaintiffs'  motion  for 
judgment  must  therefore  be  granted. 

Judgmmt  for  plaint^t  in  the  term$  of  their 
atatement     elaita,  with  coatg. 

SoKcitors  for  the  pluntiffs,  Watney,  TiUeard, 
and  Freeman. 

Solicitors  for  the  defendants,  Freahfielde  uid 
Willianu. 


PROBATE,  DIVORCE,  AKD  ADMIRALTY 
DIVISION. 
PBOBATE  BTJSHfESS. 
Tuesday,  May  4, 1886. 
(Before  the  Prxsiuxht. 
In  the  Goods  of  Heles  Tubkoub  (deceased),  (a) 
Probate  aetiot^Two  toiUs — Revocation — BtAett' 
fusion. 

J.  iestatrif,  having  made  afomud  wiU,  ntbuguenfly 
executed  a  liolograph  will,  which  did  not  contain 
residuary  O)-  revocation  clauses,  nor  any  powers 
for  </w  administration  qf  the  estate,  sum  at  the 
first  will  did. 

Held,  that,  as  the  second  will  disposed  of  aU  the 
property  of  the  testatrix,  it  was  to  be  taken  to  be 
i»  aubsiitution  for,  and  must  be  admUt^  to  pro- 
bate in  exclusion  of  the  first  wiU. 

Mrs.  Helen  To&nour,  the  testatrix  in  this 

case,  duly  executed  a  formal  will,  disposing  of 

(a)  B«ported  b;  U.  DOHLXT-OauBBKOOK,  Esq.,Baniater«t-Law. 
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the  whole  of  her  property,  which  consisted  prin- 
ciiwUy  of  realty,  to  tmstees,  for  the  benefit  of 
her  onlv  daughter,  without  power  of  anticipation, 
and,  Bnbject  to  her  said  daughter's  consent,  she 
gare  the  trasteee  power  to  sell  the  real  estate,  to 
grant  leases  of  the  whole_  or  parts  thereof,  to 
raise  portions,  or  to  appoint  new  trustees,  and 
she  appointed  the  two  trastees  named  by  her  in 
the  ■will  to  be  her  executors. 

On  July  19, 1881,  nearly  two  years  afterwards, 
she  wrote  out  a  fresh  and  less  formal  will,  making 
her  daughter  sole  executrix,  but  re-appointing 
the  same  two  trustees.  In  this  holograph  will 
there  was  no  revocation  clause,  no  mention  of 
restraint  on  the  daughter's  anticipation,  no  power 
either  limited  or  general  was  given  to  her,  no  gift 
to  the  issue  of  the  daughter,  nor  any  power  of 
advancement  in  fovonr  m  such  issue,  nor  did  this 
will  contain  any  residuary  chiuse. 

B^  a  codicil  of  Nor.  2, 1881,  the  later  will  was 
specifically  referred  to  and  confirmed. 

Sabseqneutly  testatrix  executed  two  other 
codicils,  oy  the  last  of  which  an  alteration  was 
made  in  the  amount  of  a  legacy  which  had  been 
specially  left  by  the  holograph  wUI. 

Searle,  for  the  execatrix,  asked  that  the  two 
wills  should  be  admitted  to  probate  together,  and 
submitted  that,  although  as  a  fact  the  later  will  dis- 
posed of  the  whole  of  the  testatrix's  property,  so 
^r  as  she  herself  was  aware  of  the  extent  of  it ;  yet, 
if  she  or  her  representatives  subsequently  became 
entitled  to  other  property,  there  would  be  no  dis- 
position as  to  that  under  the  second  will  alone ; 
and  the  contention  that  the  testatrix  seemed  to 
have  regarded  the  latter  rather  as  a  codicil  to  the 
first  than  as  a  substantive  will,  was  borne  out  to 
some  extent  by  the  fact  that  the  deceased  lady 
had  always  kept  the  two  wills  and  three  codicils 
all  tied  t<^ther,  and  th^  were  so  found  after 
her  death. 

The  CouET  held  that,  as  the  second  will  disposed 
of  all  the  property  to  which  the  testatrix  was 
'  entitled  at  the  time  of  her  death,  and  so  practi- 
cally covered  the  same  ground,  it  must  be  taken 
in  substitution,  and  the  first  will  must  be  excluded 
from  probate. 

Solicitors :  8tephen$  and  Stepkeru. 


Tne$day,  May  ^  1886. 
(Before  the  Fbksidsnt.) 

Bhobribb  v.  Bbodeibb  akd  "Wall,  (o) 
Divorce  suit — Advertiaemente  in  netoapapers — Con- 
tempt of  court — Attachmmt. 
After  service  of  the  citation  upon  a  co-reapondent 
in  a  divorce  suit,  he  fortmoUh  «au«a  io  he 
inaerUd  in  the  local  ntncBpaperg  an  identieal 
advertiaetnent  denping  fke  aUegationa  in  the 
petiiion  and  offering  a  reioard  for  information 
eoneemivg  ihem. 
Held,  io  eonatitute  a  amtempt  tif  etmrt. 

This  was  a  motion  to  attach  the  co-respondent, 
Mr.  J.  G.  Wall,  for  a  coutempt  of  court,  of  which 
he  was  alleged  to  have  been  guiltry,  in  causing 
certain  advertisements  to  appear  m  the  news- 
papers during  the  pendency  of  the  divorce  pro- 
ceedings. 

The  suit  was  one  in  which  the  petitioner  prayed 
(a)  Heported  b^H.  Dublbt-Obazibrook,  £aq.,  BanUteMtJCBW. 


for  the  disBolntion  of  his  marriage,  on  the  gnnmd 
of  the  adult«7  of  his  wife  iriHk  the  core- 
spondent. 

On  April  3, 1886.  Mr.  J.  0.  Wall,  a  gentleman 
well  known  in  the  West  of  England,  an  alderman 
of  the  city  of  Bristol,  and  a  justice  of  the  peace 
for  the  county,  was  serred  with  the  cttatiw  and 
copy  of  the  petition  in  a  suit  in  which  he  had 
been  made  a  co-respondent. 

At  the  time  of  service,  he  made  use  of  abudva 
language,  said  he  would  fight  the  matter  ont 
before  the  citizens  of  Bristol,  and  would  span 
no  expense  in  "  following  it  up,"  which  he  at  mwe 
proceeded  to  do,  by  inserting  in  three  oi  the  locil 
newspapers  the  following : 

Xotioa.— 26,  BedoliSlB-atreet,  Bzwbol,  Srd  .^ril  18BI. 
A  Botioe  havinff  been  Berved  on  nw  this  day  alFectuig  mj 
chanuster  and  reputation,  I  take  the  Barliert  opportmiitr 
of  KiTiuff  the  ohai^es  therein  contained  the  most  oo- 

Soalified  denial,  aad  I  hereby  offer  a  reward  of  ma 
ondred  puneaa  for  sooh  inform&tUm  as  wiU  lead  to  tbi 
disoovety  and  ctmviotion  tii  the  instigators  of  nteh 
ohariTM.— J.  C.  Wai.l. 

The  insertions  commenced  on  April  5,  and  con- 
tinued down  to  the  17th  ot  that  month. 

The  solicitors  for  the  petitioner  immediatdy 
wrote  and  complained  to  the  co-respondent  a 
solicitors,  and  they  also  wrote  to  the  proprietors 
of  the  re.spective  newspapers,  calling  tneir  atten- 
tion to  the  adrertiaements  being,  in  their  nature, 
of  such  a  character  as  to  be  likely  to  lead  to  the 
subornation  or  intimidation  of  witnesses,  but  the 
advertisements  continued,  notwithstanding  this, 
until  the  date  before  mentioned. 

E.  B.  Bartley-Denniaa  moved  for  an  order  td 
attachment  against  the  co-respondent,  on  the 
ground  that  the  publication  of  these  advertise- 
ments, during  the  pendency  of  the  suit,  consti- 
tuted a  contempt  of  court.  He  submitted  that 
his  client,  the  petitioner,  had  already  been  preju- 
diced by  their  insertion  in  the  newspapers,  the 
notice  being  couched  in  such  terms  as  would 
tend  to  frighten  or  anbom  witnesses,  especially  as 
several  of  these  were  of  the  lower  order,  and 
taking  into  consideration,  on  the  other  hand,  the 
wealth  and  local  influence  of  Mr.  WalL  He 
cited  Daw  v.  EUy  (L.  Bep.  7  Eq.  49),  where  a 
solicitor  had  written  letters,  under  an  assumed 
name,  to  the  newspapers,  on  the  suHect  of  a  con- 
troversy about  the  novelty  or  otherwise  of  a 
client's  invention,  and  where  he  was  held  guilty 
of  a  contempt  of  court,  although  the  court  ac- 
quitted him  of  any  improper  motive,  and  ex- 
pressed the  opinion  that  he  had  only  acted  from 
want  of  judgment.  He  also  cited 
Poole  V.  8achev«T€ll,  1  P.  Wma.  675. 

Indentnck,  Q.C.  {Middleton  with  him),  for  the 
co-respondent,  read  an  affidavit  stating  that  the 
advertisements  had  been  inserted  innocently,  and 
contended  that  advertisements  offering  a  reward 
for  the  discovery  of  evidence,  in  which  light 
these  were  to  be  regarded,  were  not  a  contempt 
of  court: 

Plating  Coirwany  v.  Farquharton,  M  L.  T.  Be^ 
N.  B.38&i  17C^.Div.40. 

The  conduct  of  the  co-respondent  had,  no  doaht, 

been  hasty  and  injudicious,  but  nothing  more. 

The  Pbesident,  in  giving  judgment,  said  that 
the  absence  of  any  particniar  intention  directed 
to  any  special  consetjuenoes  could  not  be  taba 
into  account  in  deciding  such  a  case  as  the  pre- 
sent. A  man  must  be  heldjjuwerable  for  tbe 
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mtaral  oonBoqnences  of  his  apts.  Nothing  in  the 
Ditcre  ot  an  apology  appeared  in  the  oo-respon- 
dent'a  affidavit.  He  should  deal  with  the  matter 
in  the  same  war  aa  Lord  Bomilly,  the  then  Master 
d  the  BoUs,  adopted  in  the  ewe  of  Daw  t.  Elet/, 
dted  by  the  ooniuel  for  the  petitioner,  and,  in 
ader  to  mark  his  strong  oondemnation  of  the 
conduct  of  this  gentleman,  he  shonld  direct  the. 
immedute  drawing  up  of  the  order  for  attach- 
ment, but  would  allow  it  to  remain  in  the  re^iistry 
forfonrteen  days,  to  give  him  an  opportunity  to 
^xdogise. 

May  11. — Inderviick,  Q.O.  again  brought  this 
ease  before  the  court,  and  read  an  apolo^  from 
Ui.  Wall,  expressing  regret,  and  disclaiming  any 
intention  to  interfere  with  the  dne  course  of 
jnstice. 

The  pBXSiDEnr,  after  expressing  himself  satis- 
fied, said : — It  was  necessary  I  nhonld  have  a  dis- 
tinct apology  before  I  conld  relieve  this  gentleman. 
It  is  of  the  greatest  possible  importance  that  it 
sboald  be  impressed  upon  persons  tbat  tbey  have 
no  right  to  ventilate  their  views  in  snch  a  manner 
SB  was  done  in  this  case  while  the  cause  is 
pending.  The  courts  have  over  and  over  a^in 
interfered  to  prevent  anything  of  this  kind. 
Upon  payment  of  the  costs,  I  now  rescind  this 
order  for  attachment. 

Solicitor  far  petitioner,  D.  R.  Soames. 
Solicitors  for  co-respondent,  Clarke,  Woodcock, 
an^  Ryland,  agents  for  FtuseU  and  Oo.,  Bristol 


Tnetday,  May  11, 1886. 
(Before  the  FaxsutmiT.) 
In  the  Goods  of  Avabd.  (a) 
Admmidration—Inte€taey~-No  known  rdaiion^ 
Qrant  qf  odmimiatraHon  d«  bcwia  non  to  the 
fiommse  ef  (he  Ihichy  of  Lanearior. 
An  intettate  having  died  without  known  relations, 
hu  e$tate  was  Mminiftmred  by  hiB  widow,  who, 
h^pmn  having  commuted  the  admtntriratum,  died, 
leamngawM. 
The  Court  made  a  grant  da  honiU  non  to  the  rwt- 
duary  legatee  of  the  widow,  the  nomines  qf  the 
Duchy  of  Lancaster. 

Ov  Sept.  6, 1874,  the  Rev.  Theodore  John  Avard, 
itf  Bouon-road,  Birkdale,  in  the  County  Palatine 
of  Lancaster,  died  intestate,  without  child,  brother, 
sister,  nncle,  or  aunt,  or  any  known  relativen,  but 
leaving  a  widow,  Margaret  Avard,  him  surviving. 

In  Nov.  1874  the  widow  took  out  letters  of 
administration  to  the  estate  of  her  deceased 
husband. 

She  died  shortly  afterwards,  having  inter- 
meddled with  the  estate,  part  of  which  remained 
still  nnadministered. 

Margaret  Avard,  the  widow,  left  a  will  duly 
executed,  appointing  as  her  residuary  legatee  Mrs. 
Charlotte  Cooper,  of  Birkdale,  aforesaid. 

A  sum  of  5wl.  had  since  become  payable  to  the 
estate  of  the  late  T.  J.  Avard. 

On  Jan.  18, 1886,  Mr.  P.  W.  Biscoe,  the  Procu- 
lator-General  of  the  Duchy  of  Lancaster,  was 
authorised  by  warruit  under  Her  Minesty's  royal 
sign  manual,  countersigned  1^  the  Chancellor  of 
the  said  duchy,  to  apply  for  a  grant  of  letters  of 

(0)  Bepftit«d  1^  H.  DQBLiT-QaAUBKOOX,  Esq..  B&rriatar-a^lAw. 
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administration  da  honie  non,  in  fsvonr  of  Mrs. 
Cooper,  of  the  estate  of  the  late  Mr.  T.  J.  Avard. 

Bayford,  Q.C.  moved  for  the  grant  as  above. 

The  Prisidsnt.— Why  is  this  lady  nominated  P 
Why  does  not  the  aolicitor  to  the  wichy  take  the 
grant P 

Ba/yford,  Q.C. — Mrs.  Cooper  is  the  residuary 
legatee  of  the  former  administratrix.  The  duchy 
has  waived  its  right  to  a  considerable  part  of  the 
property  of  the  intestate,  and  Mrs.  Cooper  is 
entitled  to  the  remainder  under  the  will  his 
widow. 

The  PKEsacNT. — ^I  presume  that  the  Duchy 
can  take  care  of  its  own  interests.  I  am  there- 
fore willing  to  let  the  grant  go,  as  prayed. 

Solicitor:  F.  W.  Biecoe. 


^om  of 

ITott.  30,  Dec  2, 1886,  and  March  15, 1887. 
(Before  the  Lord  Chavceiloe.  (Halsbury),  Lords 
Watson  and  Fitzqekald.) 
Cooks  v.  EsH£LBT.(a) 

OH  APPEAL  YB.OV.  THE  COTJBT  OP  APPEAL  IN  ENGLAVD. 

Principal  and  agent — Contract  wUh  agent  for 
tmducloBed  princwal — Bight  to  aetqff  debt  one 
from  ageiU  agairm  principal. 

Where  an  agmt  makes  a  contract  in  his  own  name 
far  an  undisclosed  prind^al,  and  the  principal 
sues  the  other  party  upon  xt,  the  d^endant  cannot 
avail  himself  of  a  set-off  due  from  the  agent, 
•unleas  in  mafeing  the  contract  he  had  bem  mmued 
hf  the  eondnct  of  the  principal  to  bdieve,  and 
did  in  fact  believe,  that  the  agent  woe  acting  on 
his  own  account  as  a  principal. 

A  broker,  a  memher  of  the  lAverpool  Cotton  Asso- 
ciation, acting  for  an  undisclosed  princ^ml,  sold 
cotton  to  the  appdlants,  who  stated  that  they  did 
not  know  whether  he  was  then  acting  ae  a  brofter 
or  dealing  on  hie  own  account  as  a  iwtnowal. 
They  afterwards  dawned  a  right  to  set  of  a  Mtt 
due  from  him  to  them  upon  the  balance  of  hie 
general  account  against  the  sum  due  upon 
contract  made  &v  him  as  agent. 

Seld  (aMrming  the  judgment  of  the  cowrt  Idow), 
thai  tMy  were  not  entitled  to  do  so. 

This  was  an  appeal  from  a  judgment  of  the 
Court  of  Appeal  (Brett,  M.B.,  Lindley  and 
Bowen,  L-JJ.),  who  had  reversed  a  judgment  of 
Baggallay,  L.J.  in  favour  of  the  defendants,  the 
present  appellants,  in  a  case  tried  before  him 
without  A  lury  at  the  Liverpool  Assizes,  in  Feb. 
1884. 

The  action  was  brought  by  the  respondent  as 
trustee  in  the  liquidation  of  one  Mazimos,  to 
recover  the  sum  of  6802.,  the  price  of  cotton  sold 
by  the  appellants,  Cooke  and  Son,  to  Maximrai. 
The  contract  was  for  future  deliveries,  and  was 
made  in  the  Liveipool  Cotton  Market  through  a 
firm  of  brokers,  Livesey  and  Co.,  who  made  the 
contract  in  their  own  names,  but  were  acting  in 
reality  for  Maximos,  as  undisclosed  principal. 
Livesey  and  Go.  suspended  payment  before  the 
contract  matured,  and  Cooke  and  Sons  claimed  a 
right  to  set  ofE  against  the  plaintiffs  claim  on  the 

(a)  Beportsd  by  a  £.  Maldik,  Eaq.,  Bftnlit«r«tX««.  ■ 
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contract  a  balance  dne  from  Lives^  and  Go.  to 
them  upon  their  general  acconnt. 

It  appeared  that  Livesey  and  Co.  sometimes 
dealt  on  their  own  accoant,  and  sometimes  acted 
as  brokers;  but  the  defendants  said  that  in 
making  this  contract  thej  made  no  inquiry,  and 
had  no  belief  on  the  snl^ect,  one  way  or  the  other, 
SB  to  whether  Livesey  and  Co.  were  acting  as 
|ffineij»lB  themselTes,  or  as  agents  tor  an  undis- 
closed principal.  The  facts  and  evidence,  so  far  as 
IB  matraial,  appear  more  tolly  in  the  jadgments  of 
their  Liurdshipa. 

Ketaudiy,  Q.G.  and  Canter  appeued  for  the 
appdlants,  and  contended  that  under  the  circnm- 
■tances  they  were  entitled  to  the  set-off  which 
they  claimed. — ^The  principal  cannot  adopt  his 
agent's  contract  unless  be  pats  himself  in  all 
respects  in  the  same  position  that  the  agent  was 
in,  otherwise  the  position  of  the  other  contracting 
party  is  changed  for  the  worse.  Maximos  never 
intended  to  1^  a  party  to  the  contract  himself. 
They  cited 

Stmt  T.  Bond,  5  B.  A  Ad.  888; 
Atety  V.  Bowden,  8  Ezah.  852 ; 
Dntmrv.  ITonecod.  17  C.  B.  TS.  S.  40S,  wUoh  wu 

Teversed  in  the  Exchequer  duunber  on  anothsr 

point ; 

a^tv.CUigttt,  7T.B.3S9;  2  Sm.  L.  C.  8tli  edit. 

Babone  v.  WttU<m$,  mteA  in  tiie  note  to  Georg*  v. 

Ctagatt; 

Sorruu  t.  Imperial  Ottaman  Bank,  28  L.  T.  Bep. 

K.  3.  689;  L.  Bep.  9  CP.  38; 
Btaeev    Deev,  2  Eap.  470,  n ; 
Carr  t.  HmuAcI*/,  4  B.  A  0.  547 ; 
Pwrehell  V.  Salter,  1  Q.  B.  197; 
Aifii«nMv.Bn«ul8y,iaL.T.Bep.H.S.aS5: 18C.B. 

N.  a467: 
Sfoore  V.  Clamentmm,  8  Camp.  29 ; 
Turner  t.  Thomas,  S4  Ii.  T.  Bep.  N.  S.  879;  L.  Ben. 

6C.  P.  610; 
Baring  t.  Corrig,  2  B.  A  Aid.  187 ; 
Coatea  t.  Leives,  1  Camp.  444 ; 
Tucker  y.  Twker,  4  B.  *  Ad.  745  ; 
Browning  t,  Promncial  Inrurance   Company  of 

Canada,  28  L.T.  Bep.  N.S.85S;  L.Bep.5F.C.263 ; 
Hildred  v.  Matpmu,  49  L.  T.  Bep.  N.  8.  685 ;  8  App. 

Cu.274; 
Fith  V.  Kenvpton,  7  C.  B.  687 ; 
ihrdon  T.  Ellia,  2  C.  B.  821 ; 
Wilde  V.  Chbton,  1  H.  L.  0.  605; 
Bc^rtsTKmrn,  35X.T.Bep.N.8.6i4;  4Ch.IMT. 

CUiamt'  Baiik  of  Loninana  t.  Pirat  Naiiotuil  Bank 
of  New  OrUane,  L.  Bep.  6  H.  L.  352 ; 

Farmeloe  t.  Batn,  34  L.  T.  Bep.  N.  S.  1  C.  P. 
Dir.  445; 

An^rong  t.  Stokee,  26  L.  T.  Bep.  N.  S.  872 ;  L.  Bep. 

7  Q.  B.  5S8 ; 

Irvine  v.  WaUon,  42  L.  T. Bep.  K.  8.  U,  800 ;  SQ. B. 

DiT.  102,  414. 

French,  Q.O.  and  Synnott,  who  appeared  for  the 
respondent,  were  not  called  upon  to  addrraa  the 
House. 

At  the  conclnsion  of  the  argument  for  the 
appellants  their  Lordships  took  time  to  consider 
their  judgment. 

March  15.— Their  Lordships  gave  jadgmoit  as 
follows : 

The  LoED  Chancellor  (Halsbury).— -My  Lords : 
In  this  case  a  merchant  in  Liverpool  efEected  two 
sales  through  his  brokers.  The  brokers  effected 
the  sales  in  their  own  names.  The  brokers  were 
known  by  the  appellants,  the  merchants  with  whom 
these  contracts  were  made,  to  be  brokers,  and  it 
was  known  that  their  practice  was  to  sell  in  their 
own  names  in  transactions  in  which  they  were 


acting  only  as  brokers.   It  was  also  known  that 
they  were  in  the  habit  of  buying  for  UienudvML 
The  appellants  with  oommenoable  candour  adlmit 
that  tney  are  onable  to  say  that  tb^  believed  tlw 
brokers  to  be  prindpals,  although  wy  knew  that 
they  might  be  ather  one  or  the  odier.   The^  say 
that  they  dealt  with  the  brokers  as  prinoinli^ 
but  at  the  same  time  Uiey  admit  that  they  had  no 
belief,  either  one  way  or  the  othw,  whether  they 
were  dealing  with  principals  ot  brokers,  a 
appears  to  me  that  the  principle  upon  which  this 
case  must  be  decided  has  been  so  long  established 
that  in  such  a  state  of  facts  as  I  have  recited  the 
legal  results  cannot  be  donhtfal.   The  groimd 
upon  which  all  these  cases  have  been  decided  is 
that  the  agent  has  been  permitted  by  the  principal 
to  hold  himself  out  as  the  principal,  and  that  the 
person  dealing  with  the  agent  has  believed  that 
the  agent  was  the  principal,  and  has  acted  on  that 
belief.   With  reference  to  bc^  those  propraitions 
— naoMily,  first,  the  permission  of  the  real  princi|nl 
to  the  agent  to  assume  his  character,  and  with 
reference  to  the  fiact  whether  those  dealing  with 
the  supposed  principal  have  in  fad  acted  npoa 
the  behef  induced  by  the  real  principal's  candacti 
various  difficult  oueations  of  fact  have  from  thne 
to  time  arisen;  out  I  do  not  believe  that  any 
doubt  has  ever  been  thrown  UDon  the  law  as 
decided  by  a  great  variety  of  judges  for  something 
more  than  a  century,   l^e  cases  are  all  coUected 
in  the  notes  to  Qeorge  v.  Cla^eU  (2  Sm.  L.  C. 
8th  edit.  118).   In  Bairinq  v.  Vorrie  (2  B.  &  Aid. 
137),  in  1818,  Lord  Tenderden,  C  J.  had  before 
him  a  very  similar  case  to  that  which  is  now 
before  your  Lordships  ;  and  although  in  that  case 
the  court  had  to  infer  what  we  have  here  proved 
by  the  candid  admissum  of  the  party,  the  pnncii^ 
np<m  which  the  case  was  decided  is  precisdy  tnat 
wnich  appears  to  me  to  gown  toe  case  now 
before  your  Lordships.    Lcn^  Tenterden.  CJ*. 
says  of  the  persons  who  were  in  that  case  insist* 
ing  that  they  had  a  right  to  treat  the  brokers  as 
prmcipals :  "  They  knew  that  Coles  and  Co.  acted 
both  as  brokers  and  merchantK,  and  if  they  meant 
to  deal  with  them  as  merchants,  and  to  derive  a 
benefit  from  so  dealing  with  them,  they  oaght  to 
have  inquired  whether  in  the  transaction  they 
acted  as  brokers  or  not,  but  they  made  no 
inquiry."   And  Bayley,  J.  says :  "  When  Coles 
and  Co.  stood  at  least  in  an  equivocal  situation 
the  defendants  ought  in  common  honesty,  if  th^ 
bought  the  goods  with  a  view  to  cover  their  own 
debt,  to  have  asked  in  what  character  they  sold 
the  goods  in  question.   I  therefore  cannot  think 
that  the  defendants  believed  when  they  bought 
the  goods  that  Coles  and  Co.  sold  them  on  their 
own  account,  and,  if  so,  they  can  have  no  defence 
for  the  present  action."  I  am  therefore  of  o|nni<m 
that  the  judgment  of  the  Court  of  Appeal  was 
right.   The  selling  in  his  own  name  by  a  broker 
is  only  one  fact,  and  by  no  means  a  conclusive 
&ct,  from  which,  in  the  absence  of  other  cirenm- 
stances,  it  might  be  inferred  that  he  was  selling 
his  own  goods.  Upon  the  facts  proved  or  admitted 
in  this  case  the  fact  of  selling  in  th*^  brokci^s 
name  was  neither  calculated  to  induce,  and  did 
not  in  fact  induce,  that  belief ;  and  I  now  more 
your  Lordships  to  affirm  the  judgment  of  the 
Court  of  Appeal  and  to  dismira  the  appeal  with 
costs. 

Lord  "Watsos. — My  Lords ;  Livesey,  Sons,  and 
Co.,  cotton  brokws  and  members^of  theLirerpoid 
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Cotton  Association,  in  April  and  Jnne  1883,  Bold 
two  parcels  of  cotton  for  fotare  delivery  to  the 
appeUaiitB,  who  were  members  of  the  a^me  bbbo- 
nation.  These  sales  were  in  reality  made  on 
aoeonnt  of  one  G.  Mazimos,  bnt.  in  accordance 
with  his  instmctions,  they  were  effected  by 
LiTesey,  tSons,  and  Co.  in  tneir  own  name  and 
without  any  mention  of  a  prinoipaL  Livesey, 
Sons,  and  Co.  sDRpended  payment  on  Joly  20, 
168!},  at  which  date  they  owed  tthe  appellants  a 
balance  on  general  account.  On  the  same  day 
Ifaximos  gave  written  notice  to  the  appellants 
that  both  sales  had  been  made  by  Livesey,  Sons, 
and  Co.  as  his  agents.  The  present  action  was 
brought  by  Maximos,  and  is  now  persisted  in  by 
the  trustee  in  his  liquidation  for  recovery  of  the 
sums  due  by  the  appellants  in  respect  of  these 
two  purchases.  There  is  no  dispute  as  to  the 
amount  of  the  claim,  the  only  defence  pleaded  1^ 
the  appellants  being  that  they  are  entitled  to  set 
off  that  amount  against  the  balance  admittedly 
due  to  them  from  Livesey,  Sons,  and  Co.  The 
facta  which  have  a  material  bearing  upon  the 
appellants'  defence  are  these.  According  to  the 
practice  of  the  Liverpool  Cotton  Market,  with 
which  the  appellants  were  familiar,  brokers  in 
the  position  of  Liveaey,  Sons,  and  Co.,  buy  and 
sell  both  for  themselves  and  for  principals,  and  in 
the  latter  case  they  transact  sometimes  in  their 
own  name  withont  disclosing  their  agency,  and 
at  other  times  in  the  name  of  their  principal. 
In  their  answer  to  an  interrogatory  by  the  plaintiff 
touching  their  belief  that  Liveaey,  Sons,  and  Co. 
were  acting  on  behalf  of  principals  in  the  two 
transactions  in  question  the  appellants  say  :  "  We 
had  no  belief  upon  the  subject.  We  dealt  with 
Livesey  and  Co.  as  principals,  not  knowing  whether 
th^  were  acting  as  brokers  on  behalf  of  principals, 
or  on  their  own  account  as  principals.  That  is 
a  very  candid  statement,  but  I  do  not  think  any 
other  answer  could  have  been  honestly  made  by 
persons  who  at  the  time  of  the  transactionis  were 
cognisant  of  the  practice  followed  by  members  of 
the  Liverpool  Cotton  Association.  A  sale  bv  a 
broker  in  his  own  name  to  persons  having  that 
knowledge  does  not  convey  to  them  an  assurance 
that  he  is  selling  on  his  own  account;  on  the 
contrary,  it  is  equivalent  to  an  express  intimation 
that  the  cotton  is  either  his  own  property  or  the 
property  of  a  principal  who  has  employed  him  as 
an  agent  to  sell.  A  purchaser  who  is  content  to 
bny  on  these  tcrm»  cannot  when  the  real  principal 
comes  forward  allege  that  the  broker  sold  the 
cotton  Eis  his  own.  If  the  intending  purchasier 
desires  to  deal  with  the  broker  as  a  principal,  and 
not  as  an  agent,  in  order  to  secure  a  right  of  set- 
off he  is  put  upon  his  inquiry.  Shonld  the 
broker  refuse  to  state  whether  he  is  acting  for 
himself  or  for  a  principal,  the  buyer  may  decline 
to  enter  into  the  transaction.  If  he  chooses  to 
purchase  without  inquiry,  or,  notwithstanding 
the  broker's  refusal  to  give  information,  he  does 
so  with  notice  that  there  may  be  a  principal  for 
whom  the  broker  is  acting  as  agent,  and  should 
that  ultimately  prove  to  be  the  fact,  he  has,  in 
my  opinion,  no  right  to  set  off  his  indebtedness 
to  the  principal  against  debts  owing  to  him  by 
the  agent.  It  was  argued  for  the  appellants  that 
in  all  cases  where  a  broker  having  authority  to 
that  effect  sells  in  his  own  name  for  an  nndta- 
closed  principal,  the  purchaser,  at  the  time  when 
the  principal  is  disclosed,  is  entitled  to  be  placed 


in  the  same  position  as  if  the  agent  had  con* 
tracted  on  his  own  accohnt.  That  was  said  to  be 
the  rule  estabHshed  by  George  v.  CUtgett  (2  Smith's 
L.  G.  8th  edit.  118),  8ima  v.  Bond  (5  B.  A  Ad. 
389),  and  subsequent  cases.  It  is  clear  that 
Livesey,  Sons,  and  Go.  were  not  mere  brokers  or 
middlemen,  but  were  agents  within  the  meaning 
of  these  authorities ;  and  if  the  argument  of  the 
appellants  were  well  founded  they  would  be 
entitled  to  prevail  in  this  appeal,  because  in  that 
case  their  right  of  set-off  had  arisen  before 
July  20,  1883,  when  they  first  had  notice  that 
MaximoB  was  the  principal.  I  do  not  think  it 
necessary  to  enter  into  a  minute  examination  of 
the  authorities  which  were  fully  discussed  in  the 
argument  addressed  to  us.  The  case  of  George  v. 
Clagett  has  been  commented  upon,  and  its  principle 
explained  in  many  subsequent  decisions,  and 
notably  in  Baring  v.  Corrie  (2  B.  and  Aid.  137), 
Semenza  v.  JJrinriey  (12  L.  T.  Eep.  N.  S.  245; 
18  C.  B.  N.  8.  467),  and  Borriee  v.  The  Imperial 
Ottoman  Batik  (29  L.  T.  Bep.  N.  8.  689 ;  L.  Bep. 
9  CP.  38).  Ihese  decisions  appear  to  me  to 
establish  conclusively  that  the  right  of  a  pur- 
chaser to  treat  an  agent  as  the  real  contracting 
party  until  his  principal  is  disclosed  rests  upon 
the  doctrine  of  estoppel.  But  in  order  to  raise 
an  estoppel  against  the  principal  it  is  not  enou^ 
to  show  that  tlie  agent  sold  in  his  own  name.  It 
must  be  shown  that  he  sold  the  goods  as  his  own, 
or,  in  other  words,  that  the  circumstances  attend- 
ing the  sale  were  calculated  to  induce,  and  did 
induce,  in  the  mind  of  the  purchaser  a  reasonable 
belief  that  the  agent  was  selling  on  his  own  account, 
and  not  for  an  undisclosed  prmcipai ;  and  it  must 
also  be  shown  that  the  agent  was  enabled  to 
appear  as  the  real  contracting  party,  by  the 
conduct,  or  by  the  authority,  express  or  implied, 
of  the  principal.  The  rule,  thus  explained,  is 
intelligiole  and  jnst.  It  would  be  inconsistent 
with  fair  dealing  that  a  latent  principal  should 
by  his  own  acts  or  omission  lead  a  purchaser  to 
rely  upon  a  right  of  set-off  agatnwt  the  agent  as 
the  real  seller,  and  should  nevertheless  be  per- 
mitted to  intervene  and  deprive  the  purchaser  of 
that  right  at  the  very  time  when  it  had  become 
necessary  for  his  protection.  I  therefore  agree 
with  the  conclusion  of  the  learned  judges  of  the 
Court  of  Appeal  and  with  the  reasoning  upon 
which  it  is  founded.  A  broker  who  effects  a  sale 
in  his  own  name  with  an  iutim»tion,  expressed  or 
implied,  that  he  is  possibly  selling  as  an  agent,  does 
not  sell  the  goods  as  his  own,  and  in  snch  a  case 
the  purchaser  has  no  reasonable  grounds  for 
believing  that  the  agent  is  the  real  party  with 
whom  he  has  contracted. 

Lord  Fitzgerald.— Lords :  The  supposed 
importance  of  this  case  in  its  bearings  upon  the 
operations  of  the  Liverpool  Cotton  Market 
appears  to  render  it  rather  a  -  duty  that  each  of 
ns  shonld  deliver  his  own  judgment.  But  when 
we  reach  a  correct  appreciation  of  the  facts,  it 
seems  to  me  that  all  difficulty  disappears  as  to 
the  application  of  the  principle  upon  which  it 
ought  to  be  decided.  Although  my  noble  and 
learned  friends  have  concisely  and  accurately 
stated  their  views  of  the  facts,  I  ask  your  Lord- 
ships' permission  to  advert  to  some  parts  of  the 
evidenee  somewhat  more  in  detail.  The  third 
paragraph  of  the  defence  alleges  that  "  the  defen- 
dants believed  that  Livesey  and  Co.  made  the 
contraotsas  principals,"  whidimustbp  interpreted 
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to  mean  that  they  bo  believed  at  the  time  that 
the  contracts  were  entered  into.  This  essential 
■avermmt  haa  not  been  srOTed,  and  has  bem  dis- 
proved.  Lord  Watson  baa  already  called  atten- 
tion to  an  answer  given  by  the  appeHanta,  which 
seems  to  become  more  pointed  when  we  refer  to 
the  actual  interrogatories  in  roply  to  which  that 
Answer. was  given.  The  fourth  interrogatory 
was ;  **  Is  it  not  a  fact  that  in  the  transactions 
mentioned  in  the  statement  of  claim,  the  defen- 
dants believed  that  Livesey  and  Co.  were  acting 
as  brokers  on  behalf  of  principals?"  The 
fifth  interrogatory  was:  "Did  the  defendants 
h'Jieve  that  in  such  transactions  Livesey  and 
Co.  were  speculating  and  dealing  on  their  own 
account  as  principals  P  "  To  which  the  defendants 
answered:  "To  the  fourth  and  fifth  interro- 
gatories, that  we  had  no  belief  on  the  subject. 
We  dealt  with  Livesey  and  Co.  as  principals,  not 
knowing  whether  they  were  acting  as  brokers  on 
behalf  of  principals,  or  on  their  own  account 
as  the  principals ; "  and  it  appears  on  the  notes 
of  the  judge  at  the  trial  tint  to  some  similar 
question  Mr.  Cooke,  in  his  examination,  answered : 
"  I  had  no  belief  in  the  matter."  It  is  quite  true 
that  Messrs.  Cooke  had  not  at  the  time  of  the 
■contract  any  actual  knowledge  that  LiveRey 
had  a  principal ;  but  it  is  equally  clear  that  they 
purposely  abstained  from  obtaining  information 
from  Livesey  on  the  subject.  Messrs.  Cooke 
relied  on  a  custom  in  the  Liverpool  market  that, 
where  the  principal  was  undisclosed  at  the  time 
of  the  contract,  he  would  only  intervene  and  claim 
on  the  contract  provided  his  doing  so  "  was  not 
to  the  detriment  of  the  broker  of  the  other  con- 
tracting party ;  "  or,  to  put  it  in  the  exact  words 
of  a  question  and  answer  at  the  trial — Mr. 
Carver :  "  Then,  my  Lord,  I  will  pnt  this  ques- 
tion. In  the  arrival  market,  where  one  of  the 
parties  on  the  face  of  the  contract  &ils,  is  there 
any  custom  which  governs  the  right  of  undis- 
closed principals  to  claim  apon  the  contract 
made  in  the  name  of  the  party  who  has  failed  ?  " 
Answer:  "He  can  only  claim  subject  to  the 
right  of  the  other  party  to  the  contract  to  take 
into  account  whatever  differences  there  may  be 
on  other  outstanding  contracts."  The  special 
custom  alleged  to  prevail  in  the  Liverpool 
arrival  market  was  not  established  in  proof.  The 
disclosnreat  the  time  of  the  contract  that  there 
was  an  undisclosed  principal  would  not  only  have 
been  very  nndesirable  information  to  Cooke  and 
Co.,  but  would  have  prevented  the  contract  being 
entered  into,  for  in  the  case  of  the  failure  of 
Livesey  and  Co.,  Messrs.  Cooke  could  not  (I  am 
giving  the  language  used  in  the  course  of  the 
etridence)  have  "squared  their  books,"  th&t  is, 
have  applied  the  money  doe  on  the  contracts  to 
Maximos  to  discharge  the  liability  of  Livesey 
and  Co.  Mr.  Tobin,  one  of  the  principal  witnesses 
for  the  defendants,  explains  the  objects  to  be 
achieved  very  clearly;  "If  I  have  a  number  of 
transactions  with  a  broker  I  treat  thai  broker  as 
the  dealer.  He  is  called  'broker'  technically, 
but  practically  he  is  the  dealer  or  contracting 
party  with  me.  I  know  nobody  else  in  the  trans- 
action. I  have  bought  from  him  certain  cotton, 
and  I  have  sold  to  mm  certain  cotton.  I  know 
how  my  account  stands.  If  an  undisclosed 
prinoip^  can  come  forward  and  claim  on  a  certain 
portion  of  the  contracts,  those  that  are  in  his 
favour,  and  saddle  me  with  the  rest,  my  position 


is  entirely  altered."  Mr.  Tobin  also  says  that, 
unless  th^  was  sach  a  rule  as  he  bad  stated  in  a 
pravioos  answer,  it  would  be  impaesible  to  cuir 
on  boainess  in  tibe  Liverpool  oofeton  anivu 
market.  He  means  of  course  that  there  would 
be  diffionltiea  in  the  way  of  carrying  on  audi 
business  in  the  manner  in  which  it  is  carried  on 
in  that  market.  Whether  that  may  or  may  not 
be  so  I  do  not  know,  nor  shall  I  venture  to 
speculate  whether  such  result  would  prove  to 
be  a  mercantile  calamity.  We  must  not  alter  the 
law  to  suit  the  views  or  the  convenience  of  the 
Liverpool  Cotton  Market.  The  case  at  one  time 
seemed  to  present  a  novel  aspect  which  it  mi^ 
have  been  difficult  for  the  plaintiff  to  encomiter. 
It  was  alleged  that  Maximos  authorised  Livesey 
and  Co.  to  contract  in  their  own  names,  and  also 
prohibited  them  from  disclosing  his  name  as 
principal,  and  this  seemed  to  be  close  on  the 
confines  of  an  express  authority  to  contract  in 
their  own  names  as  principals,  and  as  if  owners 
of  the  cotton.  I  pot  the  case  to  Mr.  Kennedy 
during  the  argument,  but  he  did  not  seem  to 
attribute  any  weight  to  it,  and  properly  ao,  for, 
on  examining  the  evidence  carefully,  it  falls  short 
of  the  alle^tion,  and  does  not  appear  to  have 
been  relied  on  in  the  Court  of  Appeal,  or  in  the 
court  below.  The  ascertained  facts  appew  to 
stand  thus:  Livesey  and  Co.  were  extensive 
cotton  brokers  on  the  Liverpool  cotton  arrival 
market.  They  also  dealt  in  other  arrivals  on 
their  own  account  as  principals.  Their  position 
was  well  known  to  Cooke  and  Co.  Maximos 
employed  Livesey  and  Co.  to  sell  for  him  the 
particular  lots  of  cotton,  and  they  did  ao,  the 
contracts  which  they  entered  into,  though  in 
their  own  names,  hemg  in  law  contracts  1^  and 
on  behalf  Maximon.  He  also  "antboriEed 
them  not  to  give  his  name,"  which  may  be  read 
as  meaning  not  to  give  his  name  eitli«r  in  the 
contract  notes  or  in  answer  to  inquiries,  his 
special  object  seeming  to  be  to  avoid  the  jealonsies 
or  solicitations  of  other  brokers.  He  did  not 
prohibit  them  from  giving  his  nune,  nor  did  be 
give  them  any  right  to  sell  in  their  own  names  as 
principals,  or  as  if  they  were  the  owners  of  the 
goods,  and  he  did  not  arm  them  with  the  indicia 
of  property,  if  any  such  existed.  Cooke  and  Sons, 
having  at  their  hand  the  fullest  means  of  infer- 
mation,  abstained  from  makinic  any  inqniry  as 
to  whether  Livesey  and  Co.  were  acting  as  brokers 
for  a  principal  or  on  their  own  accoont  as 
principals  and  owners,  and  they  say  they  "  bad 
no  belief  on  the  subject."  Snch  being  the  bets. 
I  do  not  propose  to  criticise  the  numerous 


to  which  George  v.  Clagett  (uM  eup.}  gave  rise,  or 
to  enter  on  the  consideration  whether  the  bad- 
note  to  that  case  is  misleading.  The  head-note 
frequently  is  misleading  if  yon  read  it  alime,  and 
do  not  t^e  the  trouble  to  read  the  case.  1% 
seems  to  me  that  the  judgment  of  Brett,  M.II.  in 
the  Court  of  Appeal  is  quite  correct,  and  is 
supported  by  a  number  of  authorities,  incloding 
Fisk  V.  Kempton  (7  C.  B.  687),  Borries  v.  Jmpmal 
Otiomcm  Bank  (ubi  sup.),  and  the  judgment  of 
Willes,  J.  in  Semenza  v.  Briiuley  (itbi  aup.).  I 
concur  in  adopting  at  once  the  decision  and  the 
reasons  of  the  Court  of  Appeal.  I  have,  bow- 
ever,  some  hesitation  in  accepting  the  view  that 
the  decisions  rest  on  the  doctrine  of  estoppel 
Estoppel  in  pais  involves  considerations  not 
necessarily  applicable  to  the-^case  before  ns. 
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There  is  aomt  dugBr  in  professipg  to  state  the 
principle  on  which  a  line  of  decisiona  rests,  and 
It  seenu  to  me  to  be  anfficient  to  say  in  the 
preaent  caae  that  ICaarimos  did  not  in  any  way 
wilfully  or  othwwise  miakad  the  defendants,  or 
induce  tlwm  to  believe  that  LivesOT  and  Co.  were 
the  owners  of  the  goods,  or  antfaorued  to  sell 
tiiem  as  their  own,  or  practise  any  imposition 
on  them.  The  defendants  were  not  in  any  way 
misled. 

Order  appealed  from  affirmed,  and  appeal 
dUm%t$ed  Vfith  coats. 
Solicitors  for  the  appellants,  Field,  Soeeoe,  aad 
€o.  for  Harvey,  AUop,  and  Steven*,  Liverpool. 

Solicitors  for  the  rmpondent,  Andrew,  Wood, 
and  OUuier,  tor  Fate,  Btofumoughtt  and  Johmon, 
LiverpooL 
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COURT  OF  APPEAL. 

March  25,  26,  29,  and  April  2. 
(Before  Cotton,  Lindlet,  and  Lopes,  L.JJ.) 

LU>TWBI.L  MlITIVS  COHPANT  V.  BBOOKBS. 

Ijastwkll  Himimo  Compast  0.  HuGOONS.  (a) 

APPEAL  FKOX  TBE  CHAVCKET  DmsiOB. 

€ompany~Pro7noter — Principal  and  agent — Pur- 
eheufi  by  eyndicaie  —  Beaale  to  a  company — 
Secret  profit — Action  for  return  of  profit— 'Impoa- 
aibilUy  of  returning  Bvhject-maiter — Liahility  to 
account. 

In  Feb.  1873  four  persona  purehaaed  a  leaaehold 
mine  for  SOOOi.,  toUh  iJie  vieto  of  reeeUing  it  at  a 
profilto  a  company  to  be  formm.  The  purehaee 
vjaa  computed  on  the  17th  March  1873. 

On  the  4th  April  1873  Iheij  e.itered  into  a  provitional 
contract  with  a  trustee  for  an  intended  company 
for  the  sale  qf  the  mine  to  the  company  for  18,0001. 
in  cask. 

On  the  8th  April  1873  the  company  was  reaistered 
under  the  Companiea  Ada,  ita  principal  object,  aa 
tlaled  in  its  memorandum  of  euaoeiation,  being 
thepwehase  of  the  mine.  The  articles  ndop'ed 
andratifi»d  the  contract  of  the  4th  April  1873, 
and  three  of  tlie  vendors  were  named  in  the 
articles  aa  direetars.  The  vendors  placed  the 
whole  of  the  ahare  capital,  chiffly  by  aalee  in  the 
market,  before  the  incorporation  of  tJis  company ; 
and  on  the  ^th  April  the  vendors  paid  in  the  com- 
pany the  whole  amount  of  the  ahare  capital.  On 
the  same  day  the  aharea  were  allotted  in  accord- 
ance with  Hats  handed  in  by  tlte  vendors,  amZ 
the  vendors  were  paid  tlieir  pureluue  money  qf 

i8,ooor. 

The  contract  of  the  lat  Feb.  1£73  waa  not  diadoaed 
to  the  company.  In  1882  '/m  company  went  into 
voluntary  liquidfition,  and  about  Hay  1883  the 
above  transaetioua  became  knaivn  to  the  company. 
In  June  1833  the  company  allowed  judgment  by 
default  to  go  against  them  in  an  action  by  the 
lewor  to  recover  possession  of  the  mine. 

In  1884  the  company  commenced  actiona  against 
Gie  ezeeutore  of  two  deceased  vendors  and  the  two 
surviving  vendors  to  recover  the  Sfcret  profii  madti 
by  the  vendors  on  their  sale  lo  the  company,  on 

(«}  BcporUd  by  Fhakk  £TARB,E^.,Bferriiitar«bjAv. 
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1]te  onmadtJuU  tkty  stood  t»  a  Jidftei  ary  jxwifion 
to  the  company  at  the  time  they  bought  the  mine. 
Stirling,  J.  held  that,  aa  the  evident  failed  to  ahow 
that  the  vendora,  ai  the  time  they  bmight  the  mine, 
were  promotera  of  or  i»  a  fidiudary  jwmtum  to 
the  company,  thof  were  not  Uahle  to  refumd  As 
profit  they  had  made  on  ^tranBoeiion: 
^.N.8.2B4;  Si  Oh.  Div.  308.) 
Held,  on  appeal,  that,  at  As  vendors  had  bought 
on  behalf  of  themtehee  and  not  on  heha^  of  the 
intended  eonqpanyt  they  were  not  liabU  to  refund 
the  prqfitet  and  that,  even  if  there  had  heen 
groundafw  eetiing  aetde  the  purchase  to  the  com- 
pany while  (he  company  woe  a  going  concern,  aa 
reeciaaion  had  become  imposaible  no  reli^  in  that 
reaped  could  he  given. 
Be  Cape  Breton  Company  (53  X.  T.  Baa.  N.  8. 

181 ;  29  Ch.  Div.  795)  followed. 
Prior  to  Jan.  1873  the  Sonth  Salop  Mininft  Com- 
pany were  the  lessees  of  a  mine  in  Shropshire, 
Icnown  as  the  Ladywell  Mine. 

In  Jan.  1873  this  company,  bein^  unable  to 
work  the  mine  at  a  pro6t,  entered  into  negotia- 
tions  by  their  chairman  (Frederic  Horth)  with 
Bichard  Palin,  with  a  view  to  selling  the  mine. 
Palin  represented  that  he  was  acting  on  behalf 
of  a  syndicate,  of  which  he  was  a  member,  and 
in  the  courfle  of  the  correspondence  between 
Palin  and  North  it  appeared  that  the  intending 
parchasers  had  in  contemplation  the  formation  at 
a  new  company  for  the  purpose  of  taking  over 
and  workiiu;  the  mine. 

On  the  ikt  Feb.  1873  an  agreement  was  made 
between  the  South  Sidop  Mining  Company 
Limited  (thereinafter  called  the  company)  of  the 
one  part,  and  Bichard  Palin,  Andrew  Good 
Brookes,  Thomas  Clement  JVfundev,  and  William 
Arthur  Waters  (thereinafter  called  the  pnr* 
chasers)  of  the  other  part;  whereby,  after  reciting 
that  the  porchftsers  were  to  pay  and  provide  the 
deposit  and  balance  of  purchase  money  therein- 
after referred  to,  and  as  between  themselves  and 
their  respective  representatives  were  to  be  con- 
sidered as  interested  in  the  agreement  and  the 
premises  contracted  to  be  purchased  in  the  shares 
following,  namely:  Bichard  Falin,  two>tweIfths ; 
Andrew  Good  Brookes,  one-twelfth ;  Thomas 
Clement  Mondey,  six-twelfths ;  and  William 
Arthur  Waters,  three-twelfths ;  and  further 
reciting  the  title  of  the  company  to  the  premises, 
and  the  surrender  of  the  lease  to  the  lessor,  Bobert 
Jasper  More,  to  the  intent  that  a  new  lease  might 
be  granted  to  the  parchaaers,  it  was  agreed  (tntor 
alia)  as  follows : 

(1)  The  company  shall  mH,  and  the  pnrchMera  shall 
pnrchaae,  all  uid  Bin^lor  the  mioeB.  lands,  and  here- 
ditaments known  M  the  Ladywell  Mines  and  Mining 
District,  which  the  ssid  company  ue  posBossed  of  or 
entitled  to,  tmder  the  indenture  of  lease  hereinbeftne 
reoited,  and  the  plant,  maohineiy,  and  effects  upoD  or 
abont  the  said  premises,  at  the  price  of  £0001.  herein- 
after mentioned. 

(2)  The  pntohaaera  to  jmr  SOOE.  as  deposit,  and  the 
residue  on  the  Ist  March  1878, 

(4)  Upon  payment  on  the  lat  Maroh  1873,  as  aforeRaid, 
of  the  balance  of  the  porohaae  moneya,  and  the  moneve 
expended  by  the  company  since  the  let  Jan.  1873,  the 
con^Huiy  to  procnre  a  new  lease  of  the  mine  to  the  pnr- 
choBera  or  their  nominees,  for  twenty -one  years. 

The  deposit  was  paid  immediately  on  the  execu- 
tion of  the  agreement,  and  the  Imlance  of  the 

?archase  money  was  ]]aidon  the  17th  March  1873. 
hese  sums  were  paid  by  the  purchasers  out  of 
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their  own  moneyg  in  tbe  propottioiis  named  in  the 
agreement. 

By  indentare  of  leaae  dated  the  17th  March 
1873,  and  made  between  Bobert  Jasper  More  of 
the  one  part,  and  Andrew  Good  Brookes,  ThoDias 
Clement  Mnndej,  Bobert  Oldr^,  and  William 
Arthur  Waters  at  the  other  part,  the  mining 
premises  were  demised  to  the  lessees  for  the 
term  of  twenty-oae  years  from  the  Ist  Jan.  1873. 

Palin  was  a  solicitor  of  Shrewsbary,  and  acted 
throa^hout-Cor  all  the  parchasers.  Brookes  was 
a  medical  practitioner  of  the  same  town ;  Mundej 
and  Oldrey  were  members  of  the  Stock  Exchange ; 
Waters  was  a  mining  engineer. 

Preparations  were  mfwle  for  forming  a  new 
company  to  be  called  the  Ladywell  Mining  Com- 
pany,  and  on  the  4th  April  an  agreement  was 
made  between  Mundey,  Oldrey,  Palin,  Brookes, 
and  Waters  of  the  one  part,  and  Francis  Reed 
Wilson  (as  agent  for  the  plaintiff  company), 
thereinafter  called  the  purchaser,  of  the  other 
part,  whereby  it  was  agreed  that  the  said 
vendors,  according  to  their  respectire  rights  and 
interests,  shoald  sell,  and  the  purchaser  shonld 
purchase  the  lease  of  the  17th  March  1873,  and 
the  plant  and  machinery  on  or  about  the  mining 
premises,  for  the  sum  of  18,0001.,  to  be  paid  to  the 
vendors  in  proportion  to  their  severaL  interests 
under  the  agreement  of  the  1st  Feb.  1873. 

The  plaintiff  company  was  registered  on  the 
8th  April  1873,  under  the  Companies  Acts,  as  a 
company  with  liability  limited  by  shares,  and 
having  a  nominal  capital  of  30,000t  in  12,000 
shares  of  21.  10s.  each.  Tbe  memorandum  and 
articles  of  association  were  dated  the  7th  April. 

The  memorandum  provided  that  tbe  objects  of 
the  company  were  (inter  alia)  : 

0)  To  porohue  a  lease  or  leases  of  a  mine  or  mines 
eaJled  or  known  as  tbe  lAdywell  Mine,  sitnate  in  the 
parish  oi  Shelve  in  the  eonnty  of  Salop. 

The  articles  provided  as  follows : 

The  agreement,  dated  the  4th  April  laet,  and  made 
and  entufld  into  between  Biohard  Palin,  Andrew  Good 
Brookes,  Thomas  Clement  Mundey,  Bichard  Oldrey, 
and  William  Arthur  Waters  of  the  one  part,  and 
Francis  Beed  Wilson,  acting  for  and  on  bebalf  of  the 
lAdTwell  HininfT  Company  Limited,  of  the  other  part, 
is  herein,  and  all  the  prorisions  and  contents  thereof 
shall  be,  and  the  same  Is  and  are  hereby  ratified,  con- 
firmed, and  adopted,  and  the  same  shall  he  binding  on 
the  company,  and  all  pflraona  now  or  at  any  time  here- 
after becoming  members  of  the  company,  eball  be 
deemed  to  hare  had  notloe  of  the  said  agreement,  and  of 
the  provitions  and  contents  thereof,  and  be  boand 
thweoy. 

The  first  directors  of  the  company  were,  as 
provided  by  article  59,  Uundey,  Williiun  Ghwm, 
I^Iin.  Brookes,  and  Oldr^. 

The  memorandum  was  signed  by  Graam  and 
BIZ  other  persons  as  to  whom  no  evidence  was 
adduced. 

On  the  9th  April  the  first  board  meeting  of  the 
company  was  held,  at  which  all  the  directors  were 
present,  and  which  was  also  attended  by  Waters. 
A^r  some  formal  business,  lists  were  produced  by 
Mundey,  Brookes,  Palin,  and  Waters,  or  by  some 
person  on  their  behalf,  of  the  names  of  persons 
who  had  applied  for  shares.  These  lists  were  for 
6000. 1000,  2000,  and  3000  abares  respectively,  and 
included  the  names  of  many  persons  to  whom 
Mundey  and  some  of  the  other  vendors  had  sold 
shares  in  the  market  before  the  registration  of 
the  company,  gener^ly  at  a  premium.   Tbe  whole 
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of  the  30,0001.  was  paid  into  the  company's  bank 
by  cheques  as  follows:  Mundey  15,0001.  and 
75001.,  Brookes  25002.,  Palin  50001.;  and  at  the 
same  meeting  the  several  vendm-g  reoeived  their 
cheques  from  the  compwiy  for  the  yanAaat 
money  18,0001.,  in  propcn*tion  to  their  mtereets. 
The  lease  of  the  i7tli  March  1873  was  do^r 
assigned  to  the  plaintiff  company  hj  m  deed  nf 
the  2nd  July  1873.  wheiwy  tbe  company 
covenanted  to  pay  the  royalties  and  rents 
reserved  by  the  said  lease  and  perform  tbe 
covenants  tnerein  contained,  and  to  indemnify 
tbe  lessees  in  respect  thereof. 

No  express  notice  was  given  to  the  company  d 
tbe  agreement  of  the  1st  Feb.  1873,  or  of  the 
amount  of  the  purchase  money  thereia  men- 
tioned. 

Mundey  died  in  1875,  Palin  in  1877,  and  Oldrey 

in  1880. 

The  company  carried  on  business  for  some  time, 
but,  partly  owing  to  tbe  great  depression  in  the 
value  of  lead  which  took  place  somi  after  its 
formation,  it  was  not  anecessful,  and  by  spedal 
resolution,  passed  and  confirmed  in  tlie  begin* 
uing  of  1^2,  it  was  resolved  that  the  com- 
pany should  be  wound-up,  and  a  liqoidator  wa 
appointed. 

On  the  1st  May  1883  a  circular  ww  issued  to 
the  eharehoiders  by  the  then  liqnidMor  of  a 
meeting  to  be  held  for  the  following  purposes: 
That  tbe  resignation  of  tbe  then  liquidator  be 
accepted,  and  that  one  Newill  should  be  ap- 
pointed in  his  place;  that  NewiU,  if  and  when 
appointed  liquidator,  should  be  authorised  to 
take  such  proceedings  (if  any)  as  he  might  be 
advised  by  counsel  to  recover  from  any  of  the 

Eromoters  or  original  directors  any  profits  made 
y  them  upon  tbe  purchase  by  the  compviy 
of  the  Ladywell  Mine.  The  fourth  resolution 
was  directed  to  the  formation  o<  a  guarantee 
fund  to  defray  expenses  of  such  proceedinnL 
Tbe  fifth  proposed  that  the  Ladywell  Mine  shomd 
be  put  into  working  order  and  should  be  sold  as  a 
going  concern,  and  that  a  new  company  should 
be  formed  for  the  purpose,  in  which  the  share* 
holders  of  the  Ladywell  Mining  Company  should 
have  a  preferential  claim  for  shares,  and  that  a 
committee  shonld  be  appointed  from  the  present 
shareholders.  There  was  no  evidence  of  what 
took  place  at  the  meeting. 

Early  in  1883  More  brought  an  action  against 
the  company  and  against  Brookes,  Oldrey,  and 
the  executors  of  the  other  lessees,  claiming 
possession  of  tbe  mine  and  3000Z.  damages. 

The  company  allowed  judgment  to  go  against 
them  by  demuu,  and  the  landlord  recovered  pos- 
■ession  of  the  mine  in  Aug.  1883  under  an  oraw 
of  the  1st  June  1883. 

In  May  1884  iP.  S.  Darnell  was  appointed 
liquidator. 

■  In  Oct.  1884  two  actitms  were  commenced  by 
the  plaintiff  company — one  against  Brookes  and 
Waters,  tbe  other  against  the  legal  personal 
representatives  of  Mundey,  Palin,  and  Oldrey. 

In  the  aecoud  action  tbe  plaintiff  company 
alleged  by  their  statement  of  claim  that  a 
scheme  was  arranged  between  Mundey,  Palin. 
Brookes,  and  Waters,  (a)  that  an  agreement  shonld 
be  entered  into  by  them  for  tbe  purchase  from 
the  South  Salop  Mining  Company  of  the  Lady- 
well Mine  for  5000Z. ; '  (&)  that  the  plaintiff  com- 
pany should  be  formed  and  promoted  .for  the 
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parpose  (inter  alia)  of  purchasmg  and  acqairing 
ntHn  them  the  lease  of  the  Ladywell  Mine  and 
pluit,  Slc,  for  18,000£. ;  (c)  thi^  a  provisional 
sgreement  shoald  be  entered  into,  prior  to  the 
i^ll^ration  of  the  plaintiff  company,  between 
them  and  a  truErtee  for  the  plaintiff  company,  for 
the  sale  of  the  lease,  or  a  new  lease,  and  the  said 
pluit,  Ac.,  to  the  plaintiff  company  at  the  in- 
creueA  prioe  of  18,0001. ;  aoA  (d)  that  Mnndey, 
Pilin,  and  Brookes  should  be  three  of  the  first 
fireetoTB  of  the  plaintiff  company,  and  should,  in 
connection  with  the  other  directors,  adopt  and 
take  over  on  behalf  of  the  company  the  pro* 
linonal  agreement  last  mentioned ;  and  that  this 
sdieme  ms  carried  into  effect  in  manner  there- 
inafter detailed.  And  the  plaintiff  company 
claimed  (1)  a  declaration  that  Mund^,  Oldrey, 
and  Pal  in  were  respectively  promoters  of  the 
plaintiff  company;  (2)  a  declaration  that  the 
adc^tion  and  approval  by  the  then  directors  of 
the  plaintiff  company  of  the  agreement  of  the 
4th  April  1873,  and  the  payment  ont  of  the  assets 
of  the  plaintiff  company  of  the  purchase  money 
of  18,0002.  were  cansed  by  the  breach  of  trust  and 
dnty  and  fraud  of  Muudey,  Oldrey,  and  Palin,  as 
promoters,  directors,  and  agents  of  the  plaintiff 
ecmpany,  and  were  on  their  respective  parts 
breachee  of  trust  and  dnty;  (3)  that  the  agree- 
ment of  the  4th  April  1873  might  be  declared  not 
Innding  upon,  and  might  be  set  aside  as  against 
the  plaintiff  company,  and  that  the  several  defen- 
dants might  be  ordered  to  pay  ont  of  the  estates 
o(  their  respective  testators  the  said  purchase 
money  with  interest;  or,  in  the  alternative,  a 
declaration  that  the  several  defendants  were 
respectively  liable  to  pay  ont  of  the  estates  of 
their  respective  testators  any  profits  made  by  the 
latter  as  such  promoters,  agents,  and  trustees  in 
connection  with  the  origin,  formation,  and  pro-  . 
motion  of  the  plaintiff  company,  and  the  fmy- 
ment  by  the  plaintiff  companv,  or  out  of  the 
assets  thereof,  of  the  said  purchase  money  of 
18,0001.;  that  accounts  might  be  taken  on  the 
footing  of  anch  declaration,  and  that  the  sereral 
defendants  might  be  ordered  to  pay  what  should 
he  found  due  in  respect  of  such  profits,  with 
interest  thereon. 

The  claim  in  the  first  action  was  sabstantially 
to  the  same  effect. 

In  both  actions  the  defendants  denied  the 
alleged  scheme,  and  that  they  or  their  respective 
testators  were  promoters,  trustees,  or  agents  for 
the  plaintiff  company  aa  alleged.  The  defendant 
Brookes,  however,  admitted  that  at  the  request 
of  Falin  he  agreed  to  join  Palin  and  some  other 
persons  in  the  purchase  of  the  Ladywell  Mine,  in 
the  belief  that  after  they  had  acquired  it  they 
wocld  be  able  to  resell  it  to  a  company  at  a  con- 
siderable profit,  and  that  he  was  to  contribute 
one^hird  of  lUin's  share  of  the  purchase  mtmey, 
and  to  recuTe  <nie-tfaird  of  Pi^'s  ahare  of  the 

{H^tS.  ,  ^ 

A  compromise  was  arranged  in  the  first  action 
between  the  pluntiff  oompany  and  Waters ;  and 
in  the  second  action  proceedings  were  stayed 
agsinst  Oldrey's  executors. 

In  July  1886  the  first  action  was  tried  before 
Stirling,  J.  against  Brookes,  and  the  second  action 
against  the  executors  of  Mundey  and  Palin.  The 
correspondence  bet-ween  North  and  Palin  was 

Sit  in  evidence,  also  a  few  letters  from  Palin  to 
nndery,  bat  those  from  Mnndey  to  Palin  were 


[Ct.  oj  App. 


not  forthcoming.  It  appeared  from  anch  corres- 
pondence that  the  memorandum  and  articles 
were  not  prepared  by  Palin,  bnt  by  a  well-known 
firm  of  Loiuion  solicitors;  but  no  person  con- 
cerned in  their  preparation  was  called  as  a 
witness,  and  it  did  not  appear  by  whom  the  in- 
stractions  for  the  memorandum  and  articles 
were  given.  It  was  proved  that  an  advertise- 
ment deaoriptiTB  of  the  ccnnpany  bad  been 
inserted  in  the  Mimng  World  on  the  12th  and 
19th  April  1873 ;  bnt  snoh  adTertisement  con- 
tained no  invitatum  to  the  pablic  to  subscribe  for 
shares. 

The  whole  of  the  shares  were  before  the  regis- 
tration of  the  company  placed,  partly  at  par  and 
partly  by  sales  at  a  premium,  by  Hundey,  Palin, 
Brookes,  and  Waters,  except  some  few  shares 
retained  by  themselves.  Stirling,  J.  held  that, 
as  the  evidence  failed  to  show  that  the  vendors 
when  they  bought  the  mine  were  promoters  of, 
or  in  a  fiduciary  position  to  the  company,  they 
were  not  liable  to  refund  the  profit  the^  nuwle  on 
the  transaction.  He  therefore  dismissed  both 
actions  with  costs:  (55  L.  T.  Bep.  N.  a  284;  34 
Ch.  Div.  398.) 

The  plaintiffs  appealed,  so  far  only  as  the 
judgment  was  in  favonr  of  Bnx^es  and  the  exe- 
cutors of  Palin, 

Seward  Brtee,  Q.C.  and  A.  JT.  Cumming  for 
the  appellants. 

Hemming,  Q.C.  and  BucJdet/,  Q.C.  for  the  exe- 
cutors of  Palin . 

Ctrosvenor  '^ooda  for  the  defendant  Brookes. 

The  arguments  sufficiently  appear  from  the 
judgments. 

April  2, 1887. — Cottos,  L.  J.— These  are  appeals 
from  a  decisitm  of  Stirling,  J.  dismissing  with  costs 
two  actions  brought  by  the  liquidator  in  the  name 
of  the  Ladywell  Mining  Company,  which  is  beiiu; 
wound-up,  against  several  defendants.  Although 
there  are  two  actions,  there  are  only  two  respon- 
dents— one  to  each  of  the  appeals,  and  the  case 
argued  before  us  was  the  one  against  Mr.  Palin's 
executors.  1  will  give  my  judgment  in  that  case 
and  see  how  it  appli^  to  the  other  afterwards. 
The  Ladywell  Mine  had  been  held  by  a  company 
called  the  South  Salop  Mining  CompMnr,  and 
they  got  into  difficulties  before  Jan.  1873.  Mr. 
North  was  the  chairman  of  that  company,  and  In 
and  before  Jan.  1873  negotiations  took  place 
between  Mr.  Palin.  who  was  a  solicitor,  and  Mr. 
North  with  reference  to  the  sale  of  the  mine  to 
Mr.  Palin  and  those  acting  with  him.  On  the 
1st  Feb.  1873  an  agreement  was  entered  into 
between  the  South  Salop  Mining  Comptmy  and 
Palin  and  others  in  order  to  carry  ont  that  sale. 
It  was  part  of  the  contract  that  a  new  lease 
should  be  granted  by  More,  who  was  the  owner 
of  the  mme,  to  Falin  and  his  friends.  It  is 
material  to  observe  that  the  contract  was  an 
absolute  one  depending  upon  whether  the  South 
Salop  Mining  Company  oould  induce  More  to 
grant  the  lease,  according  to  the  contract,  to 
Palin  and  his  friends.  On  the  17th  March  1873 
the  lease  was  in  fact  granted  under  the  contract. 
Falin  was  not  a  party  to  the  lease,  but  be  was  a 

?irty  to  the  contract.  On  the  4th  April  1873 
alin  and  his  friends  made  a  contract  with  a 
person,  whose  name  is  immaterial,  who  was 
ostensibly  the  trustee  for  a  company^vfrhich  was 
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to  be  formed  and  called  the  Ladywell  Mining 
CompaT^.  On  the  8th  April  this  company  was 
formed  by  being  registered  under  tfae  Companies 
Acts,  and  then  the  company  went  on  for  some 
time.  Bat  in  Jul  1882  it  was  woand-np,  and 
very  shortly  after  that— early  in  1883 — ^Hore 
brought  an  action,  not  against  tfae  company,  bat 
against  the  lessees,  for  oveaoh  of  the  covenants 
contained  in  the  lease,  and  recovered  in  ejectment 
and  got  possession  of  the  mine.  In  Oct.  1884  the 
actions,  from  the  decision  in  which  the  present 
appeal  is  brought,  were  commenced,  in  the  name 
01  the  company,  to  nuike  the  defendants  answer- 
able for  the  profit  which  they  had  made  in  the 
transactions  to  which  I  have  referred.  The 
sale  to  Falin  and  his  friends  was  for  a 
sum  of  50001.  as  agreed  by  the  contract  of  the  Ist 
Feb.  1873,  but  the  price  named  in  the  contract  of 
the  4th  April  1873  was  18,0001.  The  claim  of  the 
plaintiffs  was  pot  in  Tarious  ways.  First  of  all, 
it  was  nrged  that,  at  tfae  time  wnen  the  contract 
for  the  purchase  of  the  mine  was  entered  into  by 
^in  and  his  friends,  they  stood  in  snofa  a  position 
that  th^  could  not  daSm  to  have  booght  the  mine 
for  thomselTea,  and  could  not,  therefOTe,  sell  it  at 
an  advanced  price  to  tfae  company.  Secondly,  it 
was  said  that,  even  assuming  that  was  not  made 
out,  yet  Falin  and  his  friends  were  directors,  and 
made  a  large  profit,  and  that,  even  if  they  were 
not  at  the  time  when  th^  acquired  this  mine 
trnstees  for  the  company — I  think  tfae  word  "  pro- 
moters "  was  used,  but  I  put  it  in  more  intelligible 
words— ^et  they  must  be  called  upon  to  give  up 
the  profit  which  they  pnt  into  their  pockets.  Now 
I  will  take  the  second  point  first,  faecanse  that 
may  be  shortly  disposed  of.  That  argpument 
assumes  that  Falin  and  his  friends  were  not,  at 
the  time  when  they  entered  into  the  contract  by 
which  they  bought  the  mine,  in  a  fidnmaiy  relattim 
to  tfae  company  afterwards  formed.  On  what 
ground  can  they  be  made  to  account  for  profit  P 
It  was  pnt  in  two  ways.  In  tfae  first  place,  it 
was  contended  that  they  were  autfaonsed,  as 
diieotors  of  tfae  company,  to  buy  tfae  mine,  but 
were  not  authorised  to  buy  it  for  themselves,  and 
therefore  that  they  might  be  made  liable  for  the 
difference  between  the  5000i.  and  tfae  18,000Z. 
But  that  is  knocked  on  the  head  at  once  when 
one  looks  at  the  articles  of  association,  for  they 
expressly  direct  that  the  contract  of  the  4th  April 
1873  shall  be  adopted  and  carried  into  effect. 
Independently  of  that,  the  appellants  say  that 
these  directors  conid  not,  being  in  that  position, 
receive  and  retain  a  profit  which  it  was  not 
known  they  were  making.  I  do  not  now  enter 
into  that  question  at  length,  because,  assuming 
(as  I  do  for  the  purpose  of  tha  argument)  that  if, 
when  the  Irfhdywell  Ifiniag  Company  had  still 
got  this  mine,  b^ore  it  was  recovered  by  the  land- 
lord, they  wonld  faave  been  entitled  to  set  aside 
the  purchase  by  tfae  company  of  this  mine  (about 
whicfa  tfaere  might  be  more  difficulty  than  at  first 
struck  me,  having  regard  to  the  terms  of  the 
memoruidum  and  tfae  terms  of  tfae  articles  of 
association),  in  my  opinion  this  case  is  entirely 
covered  by  tfae  decision  of  this  court  in  Re  Cwpe 
Breton  Company  (53  L.  T.  Rep.  N.  S.  181 ;  29 
Ch.  Div.  795),  to  the  decision  in  which  I  entirely 
adhere.  It  was  attempted  to  distinguish  that 
case  by  saying  that  the  judgment  of  Fry,  L.J.  and 
myself  (who  were  the  majority  in  that  case) 
turned  upon  this,  that  the  company  tfaere  faad 
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adopted  the  purchase,  and  therefore  tfaere  could 
be  no  relief,  even  assuming  that  the  peraom 
who  sold  to  the  company  was,  at  the  time 
when  he  bought,  a  trustee  for  tfae  company.  But 
really  our  decision  did  not  tnni  upon  that  point. 
It  is  trae  that,  in  Be  Com  Breton  Companvt  thoe 
was  a  resolution,  passed  at  a  meeting  of  the  oan- 
tribatories,  not  to  dispute  but  to  adopt  the 
tract  made ;  but  our  judgment  depended  upon 
this,  that  it  was  impossible  under  the  circnm- 
stances  for  tfae  company  to  set  aside  the  contnct, 
and  tfaat  even  altfaougfa  there  might  have  been, 
and  in  my  opini<ni  would  faave  been,  a  good 
ground  for  setting  aside  tfaecontract  if  impeached 
while  the  property  was  still  capable  of  being 
dealt  with,  yet,  aa  it  could  not  be  dealt  with,  tua 
directors  could  not  be  held  liable  for  the  profit 
whatever  it  was.  One  of  the  grounds  was.  that 
it  was  difficult  or  impossible  to  ascertain  the 
profit  made,  and  that,  tfae  company  having  kept 
the  mine,  could  not  make  a  new  contract  «ad 
say  they  would  keep  the  min^  not  at  the  prica 
their  trustee  owtracted  to  give  ior  it,  but  at  a 
different  price.  I  think,  tnmfore,  the  distinc- 
tion insisted  npon  between  the  two  caBes  is  not 
a  material  distinction,  having  regard  to  the 
gronnd  on  which  tfae  majority  of  the  court 
formed  their  opinion  in  Be  Gape  Breton  Gowt- 
pany.  I  say  nothing  more  upon  this  point  except 
to  refer  to  Bothachild  v.  Brookman  (5  Bligh.  165), 
which  was  cited  by  Mr.  Brice.  In  that  case 
relief  was  granted  after  the  transaction  was  com- 
pleted, ao  tnat  the  sale  or  purchase  conld  not  be 
set  aside,  and  the  decree  was  affirmed  by  the 
House  of  Lords.  But  the  whole  judgmmt 
assumes  a  setting  aside  of  the  transactions  whidli 
were  impeached,  and  it  was  a  case  where  that 
could  be  done,  because  the  case  was  this :  that  a 
client  of  Eodisehild  had  ordered  him  to  bny 
certain  stock,  Bothscfaild  had  not  done  so,  bat 
faad  nominally  purchased  stock  remaining  in  the 
faands  of  faimself  and  his  partners  which  he  re- 
tained as  security  for  loans  made  by  him  to  the 
client  to  effect  the  purchases.  The  client  had 
ordered  the  stock  to  be  bought,  but  it  was  not. 
Having  the  money  of  the  client  in  his  hands,  the 
agent  spent  it  in  taking  to  faimself  at  tfae  market 

Erice  certain  securities.  The  House  of  Lords 
eld  tfaat  tfaat  might  be  considered  as  set  asid^ 
and  an  account  was  taken  on  the  footing  of  their 
^ent  having  the  money  in  his  hands,  and  not 
having  purported  to  bny  securities  with  that 
money,  as  in  fact  he  did  not.  In  my  opinion, 
therefore,  the  second  point  fails  as  against  Falin's 
executors.  I  must  now  consider  the  first  point* 
which  to  my  mind  requires  a  little  more  oon* 
sideration  than  the  other.  It  turns  prin- 
cipally on  a  question  of  fact,  and  is  not 
in  any  way  governed  by  Be  Gape  Breton  Oompaau, 
where  the  purchase  liad  been  made  a  long  whue 
before  the  company  was  formed,  or  there  was  auy 
thought  of  selung  to  the  company.  Vfhat  is  to 
be  considered  as  the  time  when  the  purchase 
was  made  by  Palin  and  his  friends?  It  was 
attempted  to  bring  tfaat  time  down  to  tfae  17th 
March  1873,  when  the  lease  was  obtained ;  but, 
in  my  opinion,  iifaat  is  erroneous,  because  the 
contract  was  really  made  on  the  1st  FeK  All 
that  was  done,  aa  between  the  South  Salop  Mining 
Company  and  Falin  and  his  friends,  was  tfae  mere 
consequence  of,  and  carrying  .into  effect,  the  pro- 
viaiouB  of  the  contract  of  tha  let  Feb.  It  is  true 
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that,  in  one  of  the  agreenientB,  the  contract  of  the 
iBt  Feb.  ia  called  a  provisional  agreemmt ;  bnt  it 
was  not  really  provisional,  except  in  this  sense — 
that  effect  could  not  be  ^ven  to  it  nnlese  More 
VBs  persaaded  to  grant  a  lease  to  Falin  and 
his  friends.  That  was  in  its  terms  perfectly 
sbBoInt^  and  not  dependent  on  any  company 
bang  formed,  the  company  represented  by  More 
beii^  able  to  give  effent,  b^  obtaining  a  nevr 
leaser  to  their  ccmtraet.  It  ia  undoubted  that, 
on  the  1st  Feb.,  uid  even  before  thftt  d^e,  Palin 
and  his  friends  did  contemplate  forming  a  oom- 
puy,  and  did  contemplate  not  that  they  them- 
selves  should  "work  this  mine,  but  that  they 
should  deal  with  it  by  selling  it  at  an  increased 
price  to  the  company  which  was  to  be  formed. 
But  no  i»rt  of  that  purchase  money  was  to  he 
provided  for  out  of  the  funds  of  the  company,  or 
to  consist  of  shares  in  the  company  ;  and,  in  my 

rion,  it  is  not  sufficient  for  the  appellants  to 
r  that  it  was  contemplated  that  tne  company 
shonld  be  formed,  or  even  that  it  was  contem- 
plated at  the  time  when  Ptdin  bought  this  mine 
that  he  should  sell  the  mine  to  a  company,  and 
that  he  shonld  not  work  it.  If  one  nem  reter  to 
aoy  aathoritiefl--«nd  a  good  many  were  quoted— 
Oovar'a  com  (83  L.  T.  Bep.  N.  S.  619;  1  Ch.  Dir. 
182)  and  JHon^M-  t.  New  Sombrero  Pho^haU 
Company  (39  L.  T.  Bep.  If.  S.  269;  3  App.  Gas. 
1218)  show  that  that  is  not  sufficient.  lu  Oovet's 
MM  not  only  was  it  contemplated  at  the  time  of 
the  purchase  that  a  company  shonld  be  formed, 
bat  a  considerabte  part  of  the  purchase  money 
Was  to  be  provided  for  by  shares  in  such  com- 
pany ;  and  yet  it  was  held  that  the  purchaser  was 
not  a  promoter  at  that  time,  and  that  what  was 
done  did  not  make  him  a  person  who  stood  in  a 
fidnciary  relationship  to  the  company.  laErlanger 
V.  New  Sombrero  Photphaie  Oompany,  although  the 
plaintiff  obtained  relief,  it  was  on  the  footmg  of 
the  contract  being  set  aside,  but  Lord  Cairns, 
L.O.,  when  that  case  was  in  the  House  of  Lords, 
refers  to  the  pomt  whether  Erlaiu|er  and  those 
who  acted  with  him  could  be  conu£md  as  stand- 
ing in  a  fiduciuy  relation  at  the  time  they  made 
the  purchase,  and  negatives  that,  although  the 
time  between  the  two  contracts  in  that  case  was 
shorter  than  it  is  in  the  present  case,  and  it  was 
pofectlv  clear  that  it  was  contemplated  that  the 
island  snonld  only  be  bonght  for  the  purpose  of 
being  sold  to  and  workea  by  a  company.  Zjord 
Cairns  said :  "  I  stop  at  this  point  for  the  purpose 
of  saving  that  I  think  it  to  be  clear  that  the 
syndicate,  in  entering  into  this  contract,  acted  on 
behalf  of  themselves  alone,  and  did  not  at  that 
time  act  in  or  occupy  any  fiduciary  position 
whatever.  It  may  well  be  that,  the  prevailing 
idea  in  their  mind  was,  not  to  retain  or  work  the 
island,  but  to  sell  it  again  at  an  increase  of  price, 
and,  very  possibly,  to  promote  or  get  up  a  com- 
puiy  to  porehaae  the  uland  from  them ;  bnt  they 
were,  as  it  seems  to  me,  after  their  pnrchaBe  was 
made,  perfectly  free  to  do  with  the  ishmd  whatever 
they  liked ;  to  use  it  as  they  liked,  and  to  sell  it 
how,  and  to  whom,  and  for  what  price  thev  liked. 
The  part  of  the  case  of  the  respondents  which,  as 
an  alternative,  sought  to  make  the  appellants 
account  for  the  profit  which  they  made  on  the 
resale  of  the  property  to  the  respondents,  on  an 
auction  that  the  appellants  acted  in  a  fiduciary 
position  at  the  time  they  made  the  contract  of 
the  30th  Aug.  1871 "  (that  was  the  contract  to 
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bny  the  island),  "  is  not,  as  I  think,  capable  of 
being  supported,  and  this,  as  I  imderstand,  was 
the  view  of  all  the  judges  in  the  courts  below." 
We  may  therefore  get  rid  of  that  point.  One 
thing  which  is  very  strong  in  favour  of  the 
respondents  here  is,  that  the  whole  of  the  price  of 
50001.  was  in  tact  completely  paid  when  the  Uaae 
was  granted  out  of  their  own  money,  and  not  in 
any  way  out  of  money  provided  by  means  of  this 
company,  5001.  deposit  naving  been  paid  on  the 
lat  Feb.  Then  what  athet  uvnment  was  there  P 
It  was  said  that  Faliu  ana  his  friends  were 
undoubtedly  some  time  before  Ifay  promoters  of 
this  company,  and  that,  as  the  evidence  did  not 
show  when  they  began  to  act  as  such  promotersi 
it  must  be  assumed  that  they  were,  from  the  very 
first,  in  that  position.  I  dislike  the  use  of  the 
word  "  promoter,"  but,  passing  by  that  for  the 
moment,  the  argument,  in  my  opinion,  will  not 
hold.  It  is  true  that  they  oecame  promoters 
some  time  before  the  company  was  actually 
formed — we  do  not  know  exactly  when — and  we 
do  not  know  the  circumstances  connected  with  the 
promotion  of  the  company,  so  far  as  r^jards  the 
public  being  invited  to  take  shares,  if  they  ever 
WOTC  Bnt*  in  my  opinion,  it  ia  for  the  phuntiffs 
to  make  oat  that  at  the  time  when  the  porchasb 
was  made  Palin  and  his  friends  were  so  acting  (I 
do  not  call  them  b^  the  name  of  *'  promoters  '|) 
as  to  be  in  a  position  which  prevented  them,  u 
the  company  was  afterwsvds  formed,  from  obtain* 
ing  the  mine  from  the  company,  or  selling  it  to 
the  company,  on  the  ground  that  the  company 
had  already  got  a  right  to  say  that  the  purchase 
made  by  Falin  and  his  friends  was  made  for  the 
company.  Now  what  evidence  is  there  as  regards 
those  circumstances  P  If  in  fact  those  who  pur- 
chased this  mine  had,  before  the^  made  the  pur> 
chase,  invited  the  public  to  come  in  and  join  the 
company  to  work  this  mine,  then  it  may  well  be 
that  the  company  was  formed ;  and,  if  they  had 
handed  over  the  mine  to  the  company,  the  com- 
pany would  have  been  entitled  to  say  that^  as  the 
purchasers  had  formed  a  company  to  work  the 
mine,  the  purchase  was  not  made  by  I^n  and  his 
friends  in  their  individaal  omaoity,  hut  was 
made  by  offering  the  mine  to  the  public  if  they 
came  in  uid  formed  a  company  for  the  purpose  of 
working  it.  I  will  not  say — for  it  might  lead  to 
difficulties  hereafter — what  is  the  only  ground  on 
which  persons  can  be  said  to  be  in  a  fidociaty 
position  with  regard  to  a  company  which  they 
are  forming,  and  which  is  to  wort  property  which 
they  have  bought.  The  evidence  consists  only  of 
certain  letters,  assisted  to  some  extent  by  a  pro- 
viso in  the  lease,  which  it  is  not  Tery  easv  to 
understand,  for  the  protection  of  the  laztdwrd. 
The  lease  provided  that  he  was  not  to  be  put  in  a 
different  position  by  the  fact,  if  it  were  so,  that 
the  leaseee  were  truateee  lor  the  company  to  be 
finmed.  It  is  not  explained  why  that  proviso 
was  inserted,  and  althongh,  if  there  were  ot^ier 
evidence  on  which  we  could  rely,  it  m^[ht  be 
different,  that  claim  alone  cannot  mairo  th«n 
trustees  simply  because  the  landlord  desired  to 
protect  himself  against  the  possibility  of  their 
being  or  becoming  so.  Bnt  the  letters  are  com- 
plete, and  we  find  from  them  that  the  compuiy 
was  undoubtedly  contemplated.  The  moat  strik- 
ing point  in  those  letters  is  that,  when  Palin  and 
his  friends  were  dealing  withNorth  with  reference 
to  the  porehaae  of  thu  min^  a  requisition  was 
Digitized  by  VjOOglC 
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made  by  him,  and  assented  to  by  them,  that 
North,  with  shareholders  in  the  old  Sonth  Salop 
Mining  Company  who  liked  to  take  shares, 
thonld  have  shares  in  the  company  which  was  to 
be  formed.  But  that  was  not  part  of  the  contract 
as  between  those  persons  and  the  Soutii  Salop 
Mining  GompanTi  nor  is  any  rraolution  of  the 
board  of  direotorB  produced  which  made  that 
part  oE  the  contract.  Even  if  it  were,  Qover's 
eofe  is  an  anthority,  if  authority  were  necessai^, 
that  that  would  not  pot  F^n  and  his  friends  in 
the  position  of  being  in  a  fiduciary  relation 
towards  the  company  which  was  afterwards 
formed  and  the  formation  of  which  they  were 
contemplating.  That  ia  easily  erplained  in  this 
way :  Falin  and  his  friends  neror  brought  out  the 
company  by  issuing  a  prospectna,  but  some  of 
them  agreed  to  take  a  certain  part  and  others  to 
take  another  part  of  the  capital  in  the  company 
in  pr(^)ortiou  to  the  interest  which  they  had  in 
the  mme.  Knowing  that  they  had  tbe  control  of 
all  the  shares  if  their  pUm  wan  carried  out.  that 
ms  an  arrangement  between  th»n  uid  North  that 
1m  and  such  of  his  friends  as  desired  it  should 
iam  some  of  the  shares,  all  of  which  they  were 
gping  to  take  themaelves  if  no  one  else  took  them. 
But  that  does  not  make  them,  at  the  time  when 
they  entered  into  this  contract,  persons  so  acting 
as  to  entitle  the  companjr  afterwards  to  say  that 
when  they  bought  this  mine  they  were  acting  for 
the  company,  and  that  the  purchase,  although 
made  by  Falin  and  his  friends,  was  one  that 
must  be  considered  as  having  been  made  hy  them 
for  the  company  which  was  afterwards  formed 
at  their  invitation.  Of  course,  if  persons  bonght 
property  while  standing  in  such  a  position,  it 
would  be  wrong  for  them,  the  original  puTchase 
having  been  at  a  smaller  price,  to  add  to  thac 
price  afterwards  and  to  pat  into  their  own 
pockets  the  difference  which  from  the  very  first 
would  hare  been  the  pr(»erty  of  the  company. 
We  hftTe  no  evidence  at  all  as  to  what  took  i^aoe 
with  other  persons  who  were  entitled  to  join. 
The  evidence  is  left  in  a  singnlar  position,  if,  in 
fact,  there  was  any  evidence  which  would  assist 
the  case  of  the  plaintiffs  that  these  persons  were 
in  a  fiduciary  position  on  the  Ist  Feb.,  when  the 
contract  was  entered  into.  That  contract  was 
absolute,  and  not  in  any  way  contingent  on  the 
company  being  fOTmed.  The  money  was  a3l  paid 
by  Falin  and  his  friends,  and,  in  my  t^nion,  they 
honght  for  themselv^,  and  withont  putting 
themselves  into  such  a  position  as  to  entitle  the 
company  when  formed  to  say  that  they  were 
acting  for  the  company,  or  in  a  fiduciary  position 
as  regards  this  propoiiy,  and  therefore  that,  as 
they  had  purported  to  sell  this  property  to  the 
company,  the  company  were  entitled  to  take  it  at 
tbe  price  originally  paid  for  it.  That  is  an  obvious 
•qmty.  If  a  man  is  instructed  as  agent  for 
uiQtluir  to  buy  property,  at  whatever  price  he 
buys  it  he  must  hand  it  over  at  that  price 
to  his  principal,  and  he  cannot,  as  between  himself 
and  his  principal,  when  he  has  bought  at  a  lower 
price,  add  to  it  bv  pretending  to  sell  to  his  prin* 
cipal  that  which  ne  has  already  bought  for  him. 
That,  in  my  opinion,  di^mses  of  this  case,  and 
therefore  the  appeal  against  Falin's  executors 
fails.  As  regards  the  other  appeal,  the  case 
against  Brookes  was  not  even  so  strong  as  that 
gainst  Palin.  That  appeal  mast  follow  the  same 
Vflsult.  Both  i^peala  will  be  dismissed. 


LiKDUT,  LJ^. — I  am  of  the  same  opinifm. 
Considering  the  elaborate  way  in  which  this  cue 
has  been  d^t  with  by  Stirling.  J.,  and  the  lei^h 
at  which  it  has  been  explained  oy  Cotton,  hJ.,  it  is 
only  neoessary  for  me  to  say  very  little.  The  case 
reuly  breaks  down  for  want  of  evidence.  So  far 
as  I  can  understand  the  correspmideDoe  and  such 
evidcmce  as  there  is,  it  appears  to  me  timt  Palin 
had  got  up  this  onnpany,  and  that  it  was  his  dntj 
to  inform  the  oompony  that  the  property  it  was 
formed  to  bay  was  his  propwty.  There  being  do 
evidence  that  he  did,  and  some  evidence  that  he 
did  not,  there  might  be  a  case  for  rescission  if 
rescission  were  possible,  but  rescission  is  nol 
possible,  because  the  property  acquired  by  the 
company  does  not  belong  to  the  company  any 
longer.  The  landlord  has  taken  possession,  ain 
rescission  is  out  of  the  question.  Then  we  are 
driven  to  consider  the  point  which  was  really 
raised  and  decided  in  Be  Cape  Breton  Compam^, 
whether,  rescission  being  impossible,  the  com- 
pany can  obtain  from  Palin  and  bis  friends  an 
acconnt  of  the  profit  which  they  made  by  tbe 
transactions  which  have  been  aliased  to.  Having 
considered  the  whole  correspondence,  and  ex- 
amined the  evidence  with  some  scmtiOT*  I  an 
not  surprised  at  the  bhareholders  being  oesiroas 
of  upsetting  this  transaction,  ae  getting  rdief 
if  they  can.  I  have  examined  it  with  all  the  care 
and  attention  I  could  bestow  upon  it,  and  tba 
case  appears  to  me  to  break  down.  It  is  not 
proved  that  when  the  purchase  was  made,  that  is 
on  tiM  1st  Feb.,  it  was  made  for  the  company 
which  was  nltimately  formed;  or  that  when 
Palin  and  his  friends  bought  the  oompany 
was  so  far  formed  as  to  be  entitled  to  claim 
the  benefit  of  the  purchase  on  any  theory  vi 
trusteeship;  nor  is  it  proved  that  pentons  were 
induced  to  take  shares  on  the  &ith  that  the  new 
company  was  buying  from  the  old  oompajay.  It 
ia  ^in  that  the  new  compoi^  did  not.  in  fact, 
find  the  mon^  with  which  the  vendras  were 
paid.  Under  those  oircumstanoes.  can  we  say 
that  thwe  was  any  such  relation  between  Alin 
and  his  friends  and  the  company  as  to  en- 
title the  comtttOT  to  say  that  the  former  bought 
for  the  latter  r  It  appears  to  me  that  the  evidence 
is  not  snffident  for  that  purpose.  If  it  were,  m 
could  see  our  way  to  give  relief;  but  in  tbe 
absence  of  further  evidence  I  am  of  the  same 
opinion  as  Stirling,  J.,  and  I  think  the  appeals 
should  be  dismissed. 

LoFBS,  L.J. — am  of  the  same  opinion,  but, 
aftor  the  elaborate  and  exhaustive  statement  (rf 
Cotton,  L.J.,  I  have  very  few  words  to  add  in 
expressing  my  view.  The  questitm  is,  did  Fslin 
and  his  associates,  on  the  lat  Feb.  1873,  stand  in 
a  fiduciary  position  towards  this  company  that 
was  thereafter  to  be  formed ;  or,  in  other  wonli^ 
were  ihey  then  acting  for  the  company  about  to 
be  fcmned  P  If  they  were,  the  plaintiff  are 
entitled  to  suooeed.  I  am  not  satisfied  that 
Palin  and  bis  assooiateB  were,  on  the  Ist  Feb, 
acting  for  the  oompany  about  to  be  fMined. 
Accoraing  to  my  view,  they  bonght  the  mine 
themselves,  and  paid  for  it  out  of  their  own 
pock^is,  no  doubt  with  the  intention  of  adliug 
to  a  company  thereafter  to  be  formed ;  but  there 
is  nothing  to  show  that  they  were  on  the  1st  Feb. 
acting  for  a  proposed  company.  Ko  witness  it 
called  to  say  that  he  was  asked  to  take  shares  by 
any  of  tJiese  vendors  because  ^tbey  were  ionniag 
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ft  compATiy.  There  is  no  evidence  that  in  any 
shape  or  way  they  stood  in  snch  a  rebtion  to 
the  company  thereafter  to  be  formed  as  wonld 
entitle  that  company,  when  formed,  to  say,  "  You 
made  this  contract  for  ns  ;  it  is  our  contract,  and 
we  can  only  be  required  to  pay  the  price  which 
yon,  acting  as  our  agent,  paid  for  it."  That 
oeinff  so,  this  case  comes  within  the  aathority  of 
Be  Cape  Breton  Company.  No  donbt,  having 
regard  to  the  secret  profit  that  was  made  by 
these  Tenders,  the  company  might  have  claimed 
nscission  of  the  contract,  ba^  in  the  cirenm- 
stances,  rescisBion  has  become  impossible.  The 
case,  therf^ore,  falls  eiactly  within  the  aatbority 
of  Be  Cape  Breton  Company,  hy  which  this  court 
is  bonnd.  1  think,  therefore,  tneee  i^ipeals  onght 
to  be  diamissed.  ^^^j,  diamis$ed. 

SoHcitora  for  the  appellants.  Jack  ion  and  Co- 
Solicitors  for  the  respondents,  CheMter,  Maykew, 

and  Co.,  for  Pede  and  FeeU,  Shrewsbaty ;  fifnsl^ 

Ben,  and  Qreenip, 


April  28  and  29. 
(Before  GonoH,  L.J.,  Sir  James  Hmnu,  and 
LiHSLBT,  L.J.) 
Hall  v.  Bbomlet.  (a) 

APPEAL  FSOH  THE  CHANCEET  DITISION. 

Copyhold — Sttcceetion — Fines  on  adnUssion — Devo- 
lution of  equitable  title. 

In  1848  E.  H.  tooj  admitted  tenant  on  the  rolls  of 
a  manor  as  customary  heir  of  M.  H.  in  respect 
of  certain  copyholds  which  the  trustees  appointed 
by  the  will  of  M.  H.  had  been  directed  by  M.  S. 
to  seU.  The  trustees  contracted  to  sell  ihe 
pnperiji  to  a  lady,  X.,  who  married  D.  before 
eompteiion  <^  the  sale,  and  Uie  property  was  con- 
veyed to  tlte  trustees  of  her  marriage  settlement. 
E.  H.  joined  in  ih*  conveyance  and  eovenanied  to 
surrender  to  the  uses  of  the  settlement. 

la  1850  E.  H.  swrrendered  to  such  uses  as  the 
trustees  of  the  eettlement  should  appoint.  D. 
hmnnp  died,  and  there  being  no  ckitdren  of  the 
marrvtge,  X.  became  absolutely  entitled  under  the 
settlement;  and,  hy  a  deed  of  the  18th  March 
1853,  a/f«r  an  erroneous  recital  that  no  surrender 
had  been  made  by  E.  H.,  the  trustees  of  the  settle- 
ment "  granted,  bargained,  and  sold  the  copy- 
holds to  X.  absolutely. 

In  Jan.  1854  X.  married  C  and  conveyed  all  her 
"  equitable  estute  "  to  the  trustees  of  her  second 
settlement  {of  whom  E.  S.  was  one)  upon  trust 
for  sale.  In  1856 she  died  intestate,  leaving  E.  S. 
her  customary  heir.  He  afterwards  became  sols 
trustee  of  the  second  settlement,  and  died  in  1884, 
after  appointing  executors  hy  his  wiZZ.  The 
property  having  been  sold,  a  quMiion  tff  aHe 
arose. 

By  an  order  of  Bacon,  V.O.,  in  1885*  the  exeeuiors 
^  E.  H.  teeredeelared  to  be  the  proper  persons  to 
be  admitted  upon  the  roUs  as  h*s  statiUory  heirs. 
The  ettecutoTM  were  accordingly  €ulmilted.  In 
addition  to  thefne  claimed  won  siich  admission, 
which  was  not  disputed,  the  ladies  of  the  manor 
claimed  two  other  fines :  (1)  in  respect  of  the  legal 
estate  vested  in  X.  by  the  deed  of  the  iSth  March 
1853 ;  and  (2)  in  respect  qf  the  estate  vested  in 
B.  H.  as  eustomary  heir  of  X. 

(«)  Beponnd  hj  Fiurx  SVAn,  JBao.,  SwrisMMt^Mr. 


Kekewich,  J.  held,  that,  as  the  deed  of  the  18th 
March  1853  was  not  intended  hy  the  parties 
thereto  to  operate  as  an  appointment  in  exercise 
of  the  power,  no  legal  estate  was  conveyed  ther^y 
to  X.,  and  the  dis^ted  fines  claimed  were  not 
payable ;  and  that  if  the  legal  estate  had  descended 
tfi  E.  H.as  heir  of  X.,  yet,  incumueh  as  he  was 
already  tena/nt  upon  tJie  roUs  in  respect  of  ths 
same  estate  and  not  a  new  estate,  he  was  not 
(ound  to  be  eubniited  agmn  ao  as  to  inenr  ihe 
Uo&iltto  to  pay  «  esamd  fine  -.  (55  L.  T.  Bep. 
N.  8. 845.) 

Held,  on  apjpetd,  that  (he  oniv  gue&timfar  ihe  lord 
of  the  manor  woe  ets  to  the  legal  imant  on  (he 
rolls;  thaifSven  %^<As dsed of  1853  hadheena» 
appointment  (f  uses  {which  the  court  held  it  was 

not),  it  was  very  doubtful  whether  the  lord  could 
have  insisted  on  enfordjig  admission ;  that,  as 
admittance  depended  on  ihe  legal  estate,  which 
had  all  along  been  in  E.  H.,the  only  fine  payable 
was  that  on  the  admittance  of  his  statutory  heir. 
The  judgment  <tf  Kekeuieh,  J.  affirmed. 

Maby  Haumond  died  on  tbe  14th  Oct.  1847,  beintf 
at  the  time  tenant  of  copyholds  of  the  manor  <tt 
Thetford,  and  by  her  will  she  appointed  Thomas 
Hammond,  Charles  E.  Efunmond,  and  C.  Ham- 
mond Branwhite  trnatees,  with  a  power  of  sale 
bat  with  no  estate.  Edwud  Hammond,  her  cns- 
tomarr  heir,  was  accordingly  admitted  tenant  on 
the  rolls  on  the  25th  Kov  1848. 

The  tmstees  of  Mary  Hammond's  will  sold  the 
property  to  Anna  Hammond,  bnt  before  the  com- 
pletion  of  the  purchase  or  any  conveyance  of  the 
property  she  married  James  Dench. 

By  an  indenture  dated  the  2l8t  Dec.  1849  the 
trustees  of  Mary  Hammond's  will  conveyed  the 
property  to  Charles  E.  Hammond,  John  Ham- 
mond, and  Robert  Dench  (the  tmstees  of  the 
settlement  executed  on  her  marriage  and  dated 
the  10th  July  1848),  with  a  direction  to  sell  and 
to  hold  the  proceeds  npon  trust  for  Mrs.  Dench 
and  her  husband  and  the-  issne  of  the  marriage, 
and.  foiling  issoe,  npon  trust  for  Mrs.  Dench  if 
she  survived  her  husband  (which  event  happened) 
absolutely.  Edward  Hammond  was  also  a  party 
to  this  conveyance,  and  thereby  covenanted  to 
surrender  to  the  nses  of  the  settlement. 

On  the  22nd  Dec.  1849  Edward  Hammond,  in 
pursuance  of  this  covenant,  surrendered  to  such 
nses  as  C.  E.  Hammond,  John  Hammond,  and 
Bobert  Dench  should  appoint,  and  in  default  of 
appointment  to  the  use  of  the  same  persons,  their 
heirs  and  assigns,  upon  the  tmsts  of  the  inden- 
ture of  the  21st  Dec.  1849.  The  surrender  was 
presented  on  the  27th  May  1850. 

Mr.  Dench  died  before  1853;  and,  there  beingno 
issue  of  the  marriage,  Mrs.  Dench  became,  under 
the  settlement,  absolutely  entitled  to  the  copy- 
holds. She  declared  her  election  that  they  should 
not  be  sold,  but  should  remain  as  real  estate,  and 
reqaested  that  the  same  might  be  conveyed  to 
her.  Accordingly,  by  an  indentnre  <tf  the  18Ut 
March  1853,  nude  between  the  trustees  of  the 
settlement  of  the  first  pmrt,  Edward  Hammond  of 
the  second  part,  and  Anna  Dench  of  the  third 
p^,  after  erroneonsly  reciting  (amongst  other 
things)  that  no  surrender  had  then  been  made  by 
Edward  Hammond  to  the  tmstees  of  ihe  settle- 
ment, it  was  witnessed  that  the  tmstees  tfaerebr 
"  granted,  bargained,  and  sold  "  unto  Anna  Dendn. 
aU  the  said  copyhold  hereditameutiL^  >  ^.r^^\r> 
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In  Jan.  1854  Urs.  Dench  mftiried  Mr.  Gilbert, 
and  br  a  marriage  settlement  of  the  24th  Jan. 
1854  Mrs.  Dench  footed,  bar^ined,  and  sold 
"  all  that  her  equitable  estate "  m  the  copyholds 
to  three  trastees  (of  whom  iBdward  Hammond  was 
one)  upon  trust  for  sale.  Edward  Hammond  con- 
curred in  the  oonTeyanoe,  and  corwiaated  to  %m- 
render. 

In  March  1856  Mrs.  Gilbert  died,  leaving 
Edward  Hammond  her  onstomary  heir. 

In  1874  Mr.  Gilbert  died.  The  two  other 
trastees  of  the  Gilbert  settlement  having  died* 
Edward  Hammond  became  sole  tmstee. 

On  the  23rd  March  1884  Edward  Hammond 
(who  all  this  time  was  tenant  on  the  mUs  of  the 
manor)  died,  and  his  irill,  dated  the  Srd  Mar 
1882,  ires  proved  bj  the  two  defendant*  J.  B. 
Bromley  aiul  J.  E.  Hammond,  who  were  therein 
appointed  ezeontora. 

By  virtne  of  sect.  30  of  the  Conveyancing  Act 
1881  J.  B.  Bromley  and  J.  E.  Hammond  beoame 
the  statntorr  heirs  or  devisees  of  the  copyholds 
vested  in  Edward  Hammond.  The  property  was 
then  put  up  for  sale  in  the  names  of  the  trastees 
of  the  Gilbert  settlement,  and  sold ;  bat  a  qnea- 
tion  arose  whether  the  title  should  properly  be 
made  by  Charles  Eaton  Hammond,  the  last  sar- 
vivor  of  the  trastees  of  the  Dench  settlement,  or 
by  the  defendants  J.  B.  Bromley  and  J.  E.  Ham- 
mond, as  the  statntozy  hean  of  Edward  Ham- 
mond. 

Upon  a  summons  being  taken  out  under  the 
Vendor  aod  Purchaser  Act,  Bacon,  Y.C.  decided, 
on  the  7th  Feb.  1885,  that  the  two  defendants 
were  entitled  to  be  admitted  to  the  coOTholds  as 
the  execDtors  and  atatntory  heirs  <n  Edward 
Hammond,  and  they  were  aocordi^Iy  admitted 
on  the  rolls  on  the  IStbMay 1685.  ThenlaintifEs, 
the  devisees  of  the  manor,  contended  that  in 
respect  of  such  admittance  three  fines  and  one- 
baJi  of  another  fine  were  payable :  namely  (1)  one 
fine  in  respect  of  the  legal  estate  alleeed  to  have 
become  vested  in  Anna  Dench  by  the  deed  of 
appointment  of  the  18th-  March  1853 ;  (2)  one  fine 
in  respect  of  the  lesal  estate  vested  in  Edward 
Hammond  as  heir  of  Mrs.  Gilbert  on  her  death 
in  1856  intestate;  (3)  one  fine  and  one-half  of 
another  fine  in  respect  of  the  legal  estate  vested 
in  the  defendants  J.  B.  Brooiley  and  J.  E.  Ham- 
mond as  executors  and  statutory  heirs  of  Edward 
Hammond. 

The  defendants  admitted  their  liability  to  pay 
the  third  fine  claimed. 

Eekewich,  J.  held,  on  the  18th  Dec.  1886.  that 
as  the  deed  of  the  ISUi  Mandi  1853  was  not  in- 
tended by  the  pMtiaa  thereto  to  operate  as  an 
appointment  in  the  exercise  of  the  power,  no  legal 
estate  was  conveyed  th«eby  to  Mrs.  Gilbert,  uid 
^e  fines  claimed  were  not  payable ;  and  that  if 
the  legal  estate  had  descended  to  Edward  Ham- 
mond as  heir  of  Mrs.  Gilbert,  yet,  inasmuch  as  he 
was  already  tenant  upon  the  rolls  in  respect  of  the 
s^e  estate,  and  nota  new  estate,  he  was  not  bound 
to  be  admitted  again  so  as  to  incur  the  liability 
to  pay  a  second  fine :  (55  L.  T.  Bep.  K.  S.  845.) 

The  plaintifiEs  appealed. 

Barber,  Q.C.  and  ArdnAoid  Brown  repeated 
tbeir  argaments  in  the  court  below,  and  cited  the 
following  authorities : 

Sheppard  t.  Woodford,  5  M.  ft  W.  006 ; 

Bsg.  V.  Oorittt,  lO.  *  BL  SSS ; 
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Watkan  on  Ge^holcb  (Corentij'B  editkn).  toL  1, 

p.  SUt 

Coke's  "  Compleat Copyholdar,"  p.  129: 

Lord  LondeOoTOugh  v.  Alter,  9  Jnr.  1178;  8  But 

A  Sm.aOS; 
Bight  T.  Bankt,  3B.A  Ad.  664; 
Bnttow  T.  Booth,  21  L.  V.Jtep.TS.  S.  427:  L.  S«P* 

5  C.  P.  80. 

SUon,  Q.G.  and  ChaUiM,  for  the  defendants,  woe 
not  called 

ConoB,  LJ*.— The  only  murtion  we  have  to 
decide  is  one  whioh  aiisea  ort  ween  the  ladies  of 
the  manor  and  the  statntory  hein  of  Edward 
Hammtmd,  vis.,  whether  the  hein  ong^t  tm 
admittance  to  pay  more  than  one  fine.  Tba 
purchasers  have  to  c<msider  whether  the  vendon 
show  not  only  a  good  legal  title,  bnt  a  good 
o^uitable  title.  But  the  lord  has  nothing  to  do 
with  the  eqnitable  title ;  he  has  cmly  to  consider 
whether  a  l^^l  title  is  shown  to  be  on  the  rolls 
and  what  fine  or  fines  ought  to  be  paid.  On  the 
death  of  the  original  testatrix,  Edwivd  Hammond, 
her  customary  heir,  was  admitted  toiant  on  the 
court-rolls,  and  he  continued  on  the  rolls  until 
his  death.  The  will  of  the  testatrix  contained  a 
power  of  sale,  and  the  tmsteea  d  the  will,  adling 
nnderthat  power,  contracted  to  sell  the  copyholds 
in  qneation  to  Anna  Dendh.  At  her  request  the 
tmsteea  of  the  will  cmveyed  the  copyholdB  to 
the  trastees  of  Anna  Bench's  marnage  settle- 
ment, with  a  du«ction  to  sell  and  to  hold  the  pro- 
ceeds upon  the  trosts  therein  mentioned,  and 
Edward  Hammond  by  the  same  deed  covoiantcd 
to  surrender  to  snch  uses  as  Anna  Bench's 
trastees  should  appoint.  In  Dec.  1849  Edward 
Hammond  executed  what  purported  to  be  a 
snrrender  by  him  to  such  uses  as  Anna  Dench's 
trustees  should  appoint,  and  in  default  of  appoint- 
ment to  the  use  of  the  trustees,  their  heirs  and 
assigns,  upon  the  trosts  of  the  indenture  of  settle- 
ment of  the  2lBt  Deo.  1840.  But  that  snrroidsr 
was  never  acted  upon,  and  no  <me  was  admitted 
under  it,  and  EdwurdHamnumd  remained  <ni  the 
rolls.  The  trusts  of  the  settlnnent  having  oome 
to  an  end  in  1853,  the  trustees  of  it  granted, 
bargained,  and  sold  the  copyholds  to  Anna 
Dench  al»olutely.  This  deea  contained  a  re- 
cital that  no  snrrender  had  been  made  by  Edward 
Hammond,  which  was  a  mistake.  Subeeqaently 
Anna  Dench.  on  her  marriage  with  Mr.  Gilbert, 
executed  a  marriage  settlement  onder  which  she 
only  purported  to  deal  with  her  equitable  intcmat 
in  the  copvholds.  She  died  in  1856,  and  Edward 
Hammond  then  became  entitled  to  the  co^^holds 
as  her  customary  heir.  Edward  Hammond 
having  died,  his  statutory  heirs  have  been 
admitted,  and  it  is  contended  on  behalf  of  the 
ladies  of  the  manor  that  they  are  entitled  to  two 
extra  fines  on  the  grounds  (1)  of  the  {hom 
admittance  of  Anna  Dench  onder  the  deed  at 
Much  1853;  (2)  of  the  miMt  admittance  on  her 
death  of  her  oasfeomair  heir.  In  c^iaa, 
that  contention  is  entirdy  wrong.  It  u  said  that 
that  contention  is  supported  by  the  title  adduced 
to  the  purchaser,  and  by  the  order  of  Bacon. 
Y.C.  for  the  admittance  of  the  statutory  hsin 
of  Edward  Hammond.  But  when  the  Yke- 
Ghanoellor  made  that  order  he  was  not  dealiiig 
with  any  claims  of  the  lord ;  all  he  did  was  to 
decide  who  were  to  be  admitted  as  the  statntoiy 
heirs  of  Edward  Hammond,  who  was  the  la^ 
I  tenant  on  the  rolls.  Aa  to  tibesarrauleBof  1849. 
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those  who  had  a.  right  to  insist  upon  it  did  not  do 
BO.  It  is  contended  by  the  appellants  that  the 
instrameDt  of  1853  operated  as  an  appt^tment 
□nder  the  settlement  of  1849  to  the  nsea  men- 
tioned in  the  surrender.  Even  if  it  did,  I  rerr 
mnch  doaht  whether  the  lord  conid  have  enforced 
admittance  nnder  the  snrrender.  Bat  I  do  not 
think  that  the  deed  of  1858  purported  to  be  an 
appointment  to  the  nses  of  the  surrender;  indeed, 
it  contained  a  recital  that  there  had  been  no 
surrender.  I  think  the  true  constmction  of  the 
deed  is,  that  it  put  an  end  to  the  trusts  of  the 
settlement  of  1849,  by  assigning  the  equitable 
interest  in  the  copyholds  to  Anna  Dench ;  but 
JEdward  Hammond  remained  tenant  on  the  rolls, 
■8  trustee  it  may  be  for  Anna  Denoh,  or  for  acy 
person  to  whom  she  might  assign  her  equitable 
mterest.  No  doubt,  a  covenant  for  value  to  sur- 
render is  binding  as  between  surrenderor  and  sur- 
renderee, bat  it  does  not  affect  the  lord  of  the 
manor.  Ke  canno^  enforce  it,  and  the  surrenderor 
and  surrenderee  can,  by  agreement,  exclude  the 
necessity  for  admittance,  and  leave  the  surren- 
deror as  trustee.  Of  course,  it  is  different  when 
the  title  depends  on  admittance,  but  that  is  not 
the  case  here.  Various  cases  have  been  referred 
to  in  support  of  the  appellants'  contention, 
and  Reg.  v.  Corbet  has  beeu  relied  on.  In  that 
case  there  was  a  special  custom  of  the  manor  that 
a  tenant  might  be  admitted  until  a  power  of 
appointment  given  by  will  was  exennsed'— the 
trnstB  of  the  will  were  recognised.  An  soon  as 
the  power  of  appointment  was  exercised,  the 
interest  of  the  person  admitted  as  tenant  came  to 
an  end,  and  the  appointee  was  entitled  to  at  once 
claim  admittance ;  but  that  is  a  very  different 
case  from  the  present.  Skeppard  t.  Woodford 
hardly  assists  the  appellants.  There  three 
trustees  Were  originally  on  the  rolls.  One  died, 
another  declined  to  act,  and  the  third  surren- 
dered to  himself  and  two  new  trustees,  and  it 
was  held  that  the  fine  payable  on  admission  was 
correctly  assessed  as  upon  an  admission  de  novo 
of  three  tenants  as  joint  tenants  of  the  estate. 
That  case  was  riehtly  decided,  as  there  was 
clettrly  a  fresh  aamittance  of  the  continuing 
trustee.  In  Lord  Londe$boTwgh  v.  Foater  copy- 
holds were  devised  to  trustees  in  fee ;  thetrustees 
were  never  admitted,  bnt  some  of  the  beneficiaries 
had  been  admitted,  though  they  had  no  right  to 
such  admittance.  On  the  death  of  the  surviving 
truBtee  his  cnstomary  heir  claimed  admittance, 
and  it  was  held  that  the^  lord  was  entitled  to  two 
fines,  one  for  the  admission  of  the  customary 
heir,  and  the  other  as  if  his  father  had  been 
admitted.  All  these  oases  are  clearly  distin- 
guishable from  the  present.  ^  In  my  opmion  the 
appeal  fails  and  must  be  dismissed  with  costs. 

Sir  Jambs  EUknev. — ^I  have  nothing  to  add. 

LniDLBr,  L.J.— If  it  had  not  been  for  the 
Iwgth  at  which  this  case  haa  beoi  argued,  I 
should  have  said  that  the  queetion  was  a  veir 
simple  one.  An  attempt  has  been  made  to  link 
together  the  equitable  and  legal  interests.  The 
real  key  to  the  question  is  this,  that,  as  a  general 
ral^  there  is  no  fine  payable  except  in  the  case  of 
admittance.  There  are,  of  course,  certain  ex- 
ceptions to  that  general  rule,  but  it  is  not  neces- 
sary to  refer  to  them  with  reference  to  this  case. 
Adinittance,  and  right  to  admittance,  depend  on 
the  lesfal  title.  Tiie  lord  oi  the  manor  haa 


nothing  to  do  with  any  equitable  devolution  of 
title.  Here  the  legal  title  was  in  Bdward  Ham- 
mond, and  on  his  death  it  devolved  on  his  statu- 
tory heirs,  and  they  applied  to  be  admitted.  It 
may  be  that  they  were  trustees  for  the  benefi- 
ciaries, but  what  has  the  lord  to  do  with  that  P 
Their  legal  title  is  clear,  and  that  is  all  the  law  la 
concerned  with.  The  case,  in  my  opinion,  is  as 
clear  as  any  copyhold  case  can  be. 

Appeal  ditmiased. 

Solicitor  for  the  appellants,  B.  Furber. 

Solicitors  for  the  defendants.  Aldriige,  Thorn, 
and  Morrit,  for  Fmin,  IVAZfton^  and  EIU9,  New- 
market. 


May  3  and  4. 
(Before  Cotton,  Liitdlet,  and  Bowev,  L.JJ.) 
Be  UvRXTT  t  JoNiB  V.  ICaboh.  (a) 

APPEAL  PXOH  IBB  CHAVCEBT  DIVI8I0V. 

Wil^ConttrtteHon — Legacy  to  trusieetfor  $ervicet 
-^Peiformance  hy  deputy — Bight  to  legacy. 

A  teataior  by  hia  toill  appointed  two  iruateea,  and 
directed  that  all  monet/a  due  io  him  should  be 
collected  and  placed  to  )iia  truateea'  account  at  a 
certain  himJe,  upon  certain  iruata.  The  tealator 
game  to  hia  trumea  a  legeicy  of  251.  per  annum 
each  for  their  Mrrtess  and  eoUecHng  of  rents," 
g-e.  He  alto  direded  (hatt  ahotdd  euAar  of  his 
trustee*  dis,  oMOthtr  was  to  be  afpointed  to  fiU 
the  o0iee  at  the  same  salary  thai  had  hi&ierio 
been  paid. 

The  teataior't  eatate  cojuialed  chiefly  of  numerotte 
houaee  producing  a  large  annual  rental.  After 
the  testaior'e  death  the  rente  of  the  houaea  were 
not  collected  by  the  truateea  peraonaUy,  but  they 
appointed  agenta  to  collect  auch  rente  and  manage 
the  property,  to  whom  they  paid  a  commiaeion  of 
5  per  cent,  on  the  rente  eousetod,  amounting  to 
about  801.  ^wr  annum. 

Seld  {affirmxng  the  dedaion  of  Chitly,  J.,  55  L.  T. 
Bep.  N.  8.  671),  that  the  legacy  to  the  truateea 
waa  a  legacy  for  aervicea  to  be  rendered  hu  them 
pereoiMUy,  and  that,  aa  they  had  not  performed 
auch  aervieea,  they  had  no  riaht  to  tKe  tagaey  ; 
hut  thai  the  truateea  were  eiatntUd  to  be  mowed 
the  chargea  of  the  agente  employed  by  (hem. 

Ghables  Hupfxit,  by  his  will,  dated  the  27th 
Dec.  1882,  appointed  George  Jtmes  and  Bichard 
Sparrow^wk  his  trustees,  and  then  proceeded  to 
describe  in  detail  his  various  freehold  and  lease* 
hold  houses. 
The  will  then  contained  the  following  olanser 
I  request  as  Boon  (tie)  sfter  my  deooMa  all  moneTS 
due  to  me  to  be  oolleoted  and  puoed  to  mj  tnistoes* 
aocoant  at  the  London  and  Coont^  Bank,  Bromley,  in 
Kent,  in  tnut  for  my  family,  and  also  irhat  money 
I  may  have  deposited  at  the  London  nnd  County  Buik. 

After  making  numerous  specific  and  pecuniary 
legacies,  the  testator  inserted  in  the  body  ot  Iu» 
will  a  tabular  summary  of  the  rents  to  bim 
annually  due  from  his  house  property;  and 
"  ax^>enaed  "  to  the  summary  a  statement  of  the 
ezpennes  incurred  quarterly  on  aooonnt  ot  has 
property.  He  also  added  some  legacies,  among 
which  were  the  following : 

To  mT  two  tmatess,  Oeorge  Jones  and  Richard 
Spurrowhawk,  per  annum  of  (*tc)  each  for  their  eerrioea 
and  eoUeotiag  ot  renti,  Aa.,  ^SSL 
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The  wtH  confcained  a  provision  that,  if  either 
of  the  truntees  died,  another  was  to  be  appointed 
to  fill  the  office  at  the  Bame.  salary  tiuifc  had 
hitherto  been  paid. 

The  testator  died  on  the  10th  Sept.  1883. 

The  chief  part  of  the  testator's  estate  consisted 
of  seventy  honses,  of  values  ranging  from  12Z.  to 
150Z.  per  annum.  The  annual  income  of  the 
honse  property  amounted  in  the  a^^gate  to 
over  1660fr.  The  testator  had  permitted  the 
houses  to  get  much  out  of  repair,  and  after  his 
death  it  was  found  that  very  considerable  repairs 
were  required,  and  that  mnch  time  and  trouble 
would  have  to  be  given  to  the  management  of 
the  estate.  The  trustees  therefore  appointed 
agents  to  collect  the  rents,  manage  the  property, 
inspect  and  give  orders  for  necessary  reiMUTs,  to 
see  to  the  proper  completion  of  such  repairs,  and 
to  let  the  property  as  it  became  vacant ;  and  they 
agreed  to  pay  for  such  services  a  commission  of 
5  per  cent,  upon  the  amount  of  rents  collected. 
Accordingly  the  agents,  after  the  testator's 
deatb,  collected  the  rents  and  managed  the  estate 
upon  those  terms. 

By  an  order  made  on  the  2nd  Aug.  1884,  in  this 
action,  it  was  declared  that  the  trusts  of  the  will 
of  the  testator  ought  to  be  performed  and  carried 
into  execution  under  the  direction  of  the  court, 
and  the  usual  accounts  and  inquiries  were  ordered 
to  be  taken  and  made. 

The  chief  clerk,  by  his  certificate,  dated  the 
3rd  Aug.  1886,  allowed  in  the  trustees'  accounts 
the  sum  charged  by  the  agents  for  commusion, 
but  he  disallowed  two  sums  of  251.  each  retained 
hy  the  trustees  in  respect  ot  their  annaities  for 
the  year  ending  Sept.  1884,  on  the  ground  that, 
as  tHe  agents  had  been  allowed  their  commission 
of  5  per  cent,  for  collection,  the  trustees  could 
not  also  be  allowed  their  annuities,  which  were 
given  to  them  for  their  trouble  in  collecting  the 
rents,  &c. 

A  summons  taken  out,  on  behalf  of  the  trustees, 
to  vary  the  chief  clerk's  certificate  by  allowing 
the  trustees  their  annuities,  was  adjourned  into 
court,  and  heard  before  Chitty,  J.  with  the  farther 
consideration  of  the  action. 

The  defendants,  the  beneficiaries  under  the 
testator's  will,  consented  to  the  certificate  being 
varied  by  allowing  the  two  sums  retained  by 
the  trustees,  and  to  there  being  a  declaration  in 
the  order  on  further  consideration  that  the 
trustees  were  entitled  to  retain  and  pay  them- 
selves the  snm  ai  251.  per  annum  each  bo  long  as 
they  acted  in  the  execution  of  the  trusts  of  the 
will. 

Chitty,  J.  held  that  the  legacy  to  the  trustees 
was  a  legacy  for  services  to  be  rendered  by  them 
personally,  and  that,  as  they  had  not  peraormed 
such  servifws,  they  bad  no  right  to  the  legacy ;  but 
that  the  trustees  were  entitled  to  be  allowed  the 
charges  of  the  agents  employed  by  them:  (55 
L.T.  Eep.N.  S.  671.) 

The  pliuntiffa  appealed. 

Maclecm,  Q.C.  and  OfwoZd,  for  the  apiwUaiits, 
<aAed 

WiUcinaoii  r.  WHbiiuon,  2  Sim.  A  Bbo.  237; 
Baker  t.  Martin,  8  Sim.  25 ; 
M'Dsrmot  t.  O'Conor,  10  Ir.  Bev*  ^  852j 
WUlM  V.  Kibbls,  1  BeaT.  558. 

Bom«r,  Q.C.  and  /.  B.  Paget;  and  StaUard,  for 
benefldariea,  were  not  called  upon. 


[Ct.  o»  Aw. 


Cotton  L.J. — ^The  appellants  are  the  trustees 
and  executors  of  the  will  of  Charles  Muffett, 
which  is  a  will  of  rather  a  curious  character. 
The  question  raised  by  the  appeal  has  relation  to 
a  gift  in  the  will  to  the  trustees,  George  Jones 
and  Bichard  Sparrowhawk,  per  annum  each, 
*'  for  their  services  and  collecting  of  rents,  &c, 
251."  The  property  consists  of  seventy  honseB, 
chiefly  of  a  small  character,  and  some  let  on 
weekly  tenancies.  The  trustees  employed — as  it 
was  reasonable  that  they  shonld  —  someone  to 
collect  the  rents,  and  he  has  been  allowed  what  is 
a  proper  romuneration  for  so  doing.  But  the 
trustees  desire,  in  addition  to  being  allowed  in 
their  accounts,  as  they  have  been,  the  sums  paid  to 
the  collector  of  rents,  to  have  the  annuities  of  251. 
each.  Chitty,  J.  has  held,  and  I  agree  with  him, 
that  the  trustees  are  not  entitle.d  to  the  annoities. 
Of  course  thev  might  elect  to  take  whichever  sum 
they  pleased,  buttne  sum  which  is  paid  annually 
to  the  collector  is  more  than  the  50^,  the  a^re- 
gate  of  the  two  annuities.  The  testator  intraoed 
to  give  them  something  to  cover  the  expenses  of 
coltocting  the  rents.  It  is  tme  that  toere  are 
certain  services  of  the  trustees  which  are  not 
covered  by  the  snm  allowed  to  the  collector,  but 
the  testator  has  pointed  out  the  sum  which  he 
considered  should  be  properly  charged  against 
his  estate  for  the  services  of  the  trustees,  viz.,  a 
vearly  aggregate  snm  of  50/.  And  be  has  made 
his  meaning  still  more  clear,  because  later  on  in. 
the  will  be  has  made  an  enumeration  of  the  gross 
rental,  and  the  deductions  to  be  made  before  the 
clear  residue  is  ascertained,  and  he  has  included 
the  two  sums  of  25Z.  as  liable  to  be  dedncted  from 
the  rent  before  the  residue  is  ascertained.  In  my 
opinion,  therefore,  as  the  executors  have  been 
allowed  the  sums  paid  by  them  to  the  collector  of 
rents,  which  is  in  excess  of  the  501.,  they  cannot  be 
allowed  to  have  the  two  annuities  of  2ol.  as  welL 
We  were  asked  to  apportion  the  annuity  and  nye 
them  the  share  apportioned  in  respect  of  their 
services  other  than  the  collecting  of  rents.  If 
the  sum  paid  for  collecting  the  rents  wnre  less 
than  5QI.  that  might  be  reasonable,  because  the 
court  couldthenhaveapportionedit.  For  instance, 
if  only  401.  had  been  paid  to  the  collector  it  might 
be  right  to  allow  Iw.  in  respect  of  the  other 
services ;  but  it  is  not  right  to  allow  any  further 
sum  when  that  which  the  testator  himself  pro- 
vided, as  being  in  his  opinion  a  proper  remunera^ 
tion,  has  been  exhausted,  as  is  the  case  here.  But 
it-  is  said  that  the  question  has  been  decided  by 
authority,  and  that  we  ought  not  to  depart  from 
authority.  I  certainly  would  not  if  there  were 
any  to  guide  us,  although  it  is  difficult  to  see  how 
a  decision*  on  one  will  can  guide  us  on  another. 
The  first  case  referred  to  is  WiUnnton  v.  WUkii^- 
son  (ubi  aup.).  There  the  testator  bequeathed  to 
his  acting  trustees  for  the  time  being  the  yearly 
sum  of  51.  5s.  i^iece  so  long  as  chev  should 
respectively  hve  and  the  trusts  of  bis  wUl  sfaonld 
continue,  as  a  small  recompense  for  the  care  and 
trouble  they  might  have  in  the  execution  of  the 
trusts,  and  ai^inted  them  his  executors.  There 
the  testator  recompensed  them  for  duly  perform- 
ing the  duty  of  trustees  without  pointing  to  the 
collection  of  rents.  That  did  not  exhaust  the 
purposes  for  which  the  money  was  given.  Baker 
V.  Martin  was  also  referred  to,  where  an  annuilj 
was  to  be  paid  for  the  trouble  in  superintending 
the  testator's  concems  uid  Ice^iiug  apofmnU 
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until  A  final  settlement  of  his  a&irs  should  take 
place.  The  qneetion  there  waa,  whether  the  inati- 
tntion  of  a  suit  in  irfaich  the  testator's  estate  was 
administered  put  an  end  to  the  annuity.  The 
oourt  decided  uiat  it  did  not,  because  the  trouble 
of  trustees  is  not  necessarily  put  an  end  to  b;^  the 
suit,  although  no  doubt  they  are  placed  m  a 
safer  position.  The  point  before  the  court  then 
is  uot  in  any  way  covered  by  authority,  and,  upon 
the  construction  of  this  will,  as  showing  the 
intention  of  the  testator,  I  am  of  opinion  that 
the  decision  of  Chitty,  J.  was  right,  and  that  the 
qipeal  fails. 

LiVDL£T,  L.J. — I  am  of  the  same  opinion,  and 
have  nothing  to  add.  I  have  tried  to  see  my  way 
to  another  conclusion,  because  I  think  it  rather 
bard  on  the  appellants,  but  I  am  unable^  to  differ 
from  the  decision  of  Chitty,  J. 

BowiN,  L.  J. — am  oi  the  same  opinion. 

Appeal  diemiued. 

Solicitors  for  the  appellants,  Vand&rpump  and 
Bon,  agents  for  H.  M.  Hurt,  Hastings. 

Stdicitors  for  respondents,  A,  P.  Jackaon; 
Wo/rren,  QardiMr,  andJLfurton. 


4,  S,  and  15. 

(Before  Lord  Eshek,  M.B.,  Sir  Jaues  EAKirzH, 
and  Fet,  L.J.) 

PeDDEB  AHD  A2J0THEK  V.  HUNT.  (a) 

Statute  of  LiTnitationa  —  Beai  property—^"  Pertm 
Uut  entitled  to  a  particular  ettaie  on  which  a 
future  eataie  is  eiepectant " — Limitation  of  time — 
BecU  Property  Limitation  Act  1874  (37  ^  38 
Vict.  c.  67),  «.  2 — Construction  of  vnll--Rule  in 
Shelley's  case. 

Where  a  person  entitled  to  a  particula/r  estate  in 
land,  upon  tehich  a  future  estaie  is  expectant, 
conveys  away  his  estate,  he  is  not,  upon  the  deter- 
mination of  the  particular  estate,  the  "person  last 
entitled  to  the  particular  estate  "  within  sect.  2  of 
the  JUeal  Property  Limitation  Act  1874;  con- 
sequently that  section  does  not  apply  to  limit  the 
time  wiMm  which  the  remaindaman  maiy  bring 
an  action  to  recover  the  land. 

A  testator  devised  certain  land  to  his  sons  succes- 
sively for  life,  beginning  with  the  youngest,  "  and 
$0  on  from  son  to  son  tUl  it  arrives  to  the  oldeat 
son,  then  the  said  t  state  to  be  for  eter  enjoyed  by 
the  oldest  survivifig  heir  of  his  oldest  surviving  son 
tAen  living  for  their  life  or  lives  for  ever." 

Held  that,  upon  the  true  construction  of  the  will, 
the  intention  of  the  testator  toas  to  give  a  life 
estate  to  the  "  heir ; "  that  the  word  "  heir  "  was 
not  to  be  regarded  as  a  word  of  limitation,  and 
therefore  that  the  rule  in  Shelley's  case  (1  E«p.  93) 
did  not  apply,  and  that  the  testator'e  oldest  tur> 
viving  son  took  only  a  life  estate. 

This  was  an  appral  by  the  plaintiffs  against  a 
judgment  of  Manisty,  J.  in  nrour  of  the  defen- 
dant in  an  action  to  recover  possession  of  certain 
land. 

The  plaintiffs  were  the  grandchildren  of  one 
Joseph  Pedder,  who  by  his  will  devised  the  lands 
in  question  as  follows : 

I  give  uid  devise  onto  my  lawful  sod  Frederick  Pedcter 
my  oopjhold  estate  for  his  sole  benefit  sad  advant^ 
daring  us  life,  and  at  his  demise  it  is  nqr  parttanlar 

(«)  lUpoitad  I7  A.  a;  HOPKniB,  Eaq.,  BurfiMr4t-Law. 
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derive  that  the  said  oopjhold  proper^  shall  be  inherited 
and  esqojaA  by  mv  next  yoonfest  son  John  Pedder  for 
his  life,  after  bis  demise  to  be  eiqc^ed  hj  the  next  biis> 
viving  son  of  the  Tonnger  loandi  for  his  life,  and  so  on 
from  son  to  son  tiU  it  arrives  to  the  oldest  son,  then  the 
•aid  oopjhold  estate  to  be  for  erer  enjoyed  by  the  oldest 
■arriving  heir  my  oldest  mrriTing  son  thm  liring  for 
their  life  or  lires  for  ever. 

Joeeph  Fedder,  the  testator,  died  in  the  year 
1830,  fearing  four  sons,  George  (the  eldest), 
Thomas,  Jomi,  and  Frederick  (the  youngest). 
Fredeiick  entered  on  the  death  of  his  utther,  and 
died  without  issue  in  the  year  1837  ;  thereupon 
John  entered  and  died  without  issue  in  the  same 
^ear.  Thereupon  Thomas  entered  and  remained 
in  poesessioutill  the  year  1860,  when  he  conveyed 
the  property  in  fee  to  one  Young,  who  enfran- 
chised It,  and  demised  it  to  the  defendant  for  a 
term  of  thirty  years. 

George  Fedder  died  before  his  brother  Thomas, 
who  at  his  death,  in  the  year  1877,  was  the  last 
Burriving  son  of  the  testotor.  Thomas  Fedder 
left  a  son,  Thomas,  who  waa  one  of  the  plaintiffs. 
The  other  plaintiff  waa  Bichard  Jos^n  Fedder, 
the  son  of  Qoarge  Fedder,  the  testator's  eldest 
son. 

The  plaintiffs  brought  the  action  in  the  year 
1884,  and  claimed  that  they,  or  one  of  them,  were 
entitled  as  devisees  under  the  will  of  their  grand- 
father, and  the  plaintiff,  Bichard  Joseph  Fedder, 
claimed  also  as  the  heir-at-iaw.  The  defendant 
pleaded  that  the  plaintiffs'  claim  was  barred 
by  the  Statute  of  Limitations  (3^4  WilL  4, 
c.  27)  and  the  Beal  Property  JUmitation  Act  1874 
(37  &  38  Tict.  o.  57). 

Manisty,  J.  held  that  the  claim  of  the  plaintiib 
was  barred  by  sect.  2  of  the  Beal  Property  Limi- 
tation Act  1874;  that  Thomas  Fedder,  who  died  in 
1877,  was  the  pwson  last  entitled  to  the  particular 
estate  within  that  section;  and  that  inasmuch  as 
he  was  not  in  possession  at  the  time  of  his  death, 
and  more  than  twelve  years  had  elapsed  since  his 
right  had  first  accrued,  the  plaintiffs  had  only  six 
years  from  the  time  of  his  death  in  1877  in  which 
to  bring  the  action.  He  therefore  gave  judgment 
in  fayour  of  the  defendant. 

The  plaintiffs  appealed. 

By  37  A  38  Tict.  c.  67 : 

Sect.  1.  After  the  oommenoement  of  this  Act  no 
person  shall  make  an  entry  or  distress  or  bring  an  action 
or  snit  to  recover  any  luid  or  rent,  bnt  wittain  twelve 
years  next  after  the  time  at  vhioh  the  right  to  make  sooh 
entry  or  distress,  or  to  bring  sooh  action  or  suit,  shall 
have  first  acomed  to  some  person  tbronffh  whom  he 
claims ;  or  if  such  right  shall  not  have  accmed  to  any 
person  throogh  whom  he  elaims,  then  within  twelve 
years  next  after  the  time  at  which  the  right  to  nuke 
such  entry  or  diafoess,  or  to  bring  sneh  action  or  soit, 
shall  have  first  accrued  to  the  person  making  or  bringing 
the  same. 

Sect.  2.  A  right  to  make  an  entry  or  distress,  or  to 
bring  an  action  or  stdt,  to  reoover  aay  land  or  rent, 
shall  be  deemed  to  have  first  aoomed  in  respeot  of  aa 
estate  or  interest  in  reversion  or  remainder,  or  other 
futnre  estate  or  interest,  at  the  time  at  which  the  same 
shaU  have  beoome  an  estate  or  interest  in  pOHsession  by 
the  determination  of  any  estate  or  estates  in  reapeot  en 
whioh  snch  land  shall  have  been  held,  or  the  profits 
thereof  or  snch  rent  shall  have  been  received.  .  .  . 
Bnt  if  the  person  laiit  entitled  to  any  partioolar  estate 
on  whioh  any  future  estate  or  intetert  was  expectant 
shall  not  have  been  in  the  possession  or  receipt  of  the 
profits  of  BQoh  land,  or  in  receipt  of  snoh  rent,  at  the 
time  when  his  Interest  determined,  no  such  entry  or 
distress  shall  be  made,  and  no  such  action  or  suit  shall 
be  brought,  by  uiy  person  beotuning  entitled  in  powes- 
sion  to  a  ^ture  estate  [3nJ^^i^^J>^5j^gr|gs 
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yeuB  next  after  the  time  when  the  right  to  make  an 
entry  or  ^streeB,  or  to  bring  an  action  or  mit  for  the 
reooTery  of  nudi  land  or  toit,  shall  haTe  fizat  aeoraed  to 
the  person  whoM  intenrt  ihul  hare  bo  detemiined,  or 
witun  sir  years  next  after  the  time  when  the  estate  of 
the  person  beooming  entitled  in  pooBesrion  shall  hare 
betxnne  vested  in  poaseemon,  whioheTer  of  those  two 
perioda  shi^  be  the  longer.   .   .  . 

Gavanagh  (Black  with  him)  for  the  plaintiffs. 
<— The  2nd  section  of  the  Be&I  Property  Limita- 
tion Act  of  1874  has  no  application  to  snch  a 
oase  aa  the  present ;  it  only  applies  to  a  case  where 
the  tenant  for  life  has  been  dispossessed  by  a 
vrongdoer  or  by  ui  adverse  title,  kdA.  not  to  a 
case  where,  as  lure,  the  tenant  for  life  has  oon- 
Teyed  his  interest.  Thranas  Pedder  was  not,  as 
the  learned  jadge  has  held,  the  **  person  last 
entitled  to  the  partioolar  estate "  within  the 
meaning  of  the  section.  Toong  was  that  person, 
4nd  he  (Young)  was  in  possession  in  the  ^^ear 
1877,  when  the  particular  estate  determined. 
The  plaintiffs  therefore  have  twelve  years 
from  1877  in  which  to  bring  their  action.  The 
resnlt  of  the  construction  which  Maniaty,  J.  has 
placed  upon  the  section  would  be  that  the  limi- 
tation of  time  within  which  the  remainderman 
could  bring  his  action,  would  depend  upon  the 
way  in  which  the  tenant  for  life  dealt  with  the 
property.  The  section  cannot  be  meant  to  have 
Any  snon  effect.   He  cited 

Cannon  r.  Eimiiufon,  18  C.  B.  1 ; 

Doe  T.  WoodroJIt,  2  H.  of  L.  Gas.  811. 

Qrttbbe  for  the  defendant. — Thomas  Pedder  was 
"  the  person  last  entitled  to  the  particalar  estate  " 
within  the  meaning  of  the  section.  [FsT,  L.J.— 
Surel;^  Tonngwaa  that  person?]  No;  becanfie  the 
particular  estate"  oontempt^d  is  an  estate 
upon  which  a  future  estate  is  expectant ;  the  par- 
ticular estate  contemplated  is  therefore  the  estate 
created  by  the  particular  instrument,  and  that 
«atate  was  in  Thomas  Pedder.  If,  therefore, 
Thomas  Pedder  was  the  "person  last  entitled,* 
the  plaintiffs  had  only  six  years  from  his  death 
in  which  to  bring  the  action,  becanse  he  was  not 
in  possession  at  the  time  of  his  death.  But,  how- 
ever that  may  be,  Thomas  Pedder,  upon  the  true 
construction  of  the  will  of  his  father,  took  an 
estate  in  fee,  and  therefore  the  conveyance  to 
Young  in  fee  was  good.  Thomas  Pedder  was  his 
father  s  oldest  snrviviog  son,  and  the  gift  to  him 
was  a  gift  for  life  followed  by  a  ^if b  to  his  heir. 
Thomas  Pedder,  thwefore,  according  to  the  rale 
in  BhaUey'g  ca*e  (1  Bep.  93),  took  an  estate  in 
fen  simple.  The  word  "  heir  is  a  word  of  limits 
tion,  and  there  ia  nothing  in  this  case  to  show 
that  the  heir  is  intended  to  take  as  a  persotui 
dtngnata : 

FuUer  t.  Chamier,  L.  B^.  8  Eq.,  68S. 
OoHfanagh  in  reply, — ^The  scheme  of  this  will 
was  to  give  the  heirs  a  life  estate,  similar  to  the 
life  estates  of  the  sons  of  the  testator.  The  word 
"heir"  is  not  used  in  this  will  as  a  word  of 
limitation,  and  therefore  the  rule  in  Shelley'a  com 
(u&i  tup.)  does  not  apply.  If  the  intention  of  the 
testator  was  to  create  snch  a  succession  of  life 
estates  as  to  make  the  limitations  void  under  the 
rule  against  perpetnities,  then  the  heir-at-law 
takes: 

atamriy.  IFOIoefc,  SEut,  196. 

Cur.  adv,  wlU, 

FA.  15.— The  jad({ment  of  the  Court  was  read 
by 


Fbt,  L.J. — This  is  an  action  of  ejectment,  in 
which  the  plaintiffs  claim  alternatively  as  devisees 
nndei  the  will  of  one  Joseph  Pedder,  who  died  in 
the  vear  1830.  The  plaintiff  Bichard  Joseph 
Pedder  also  claims  as  heir  of  the  testator.  The 
view  of  the  construction  of  the  will  and  of  the 
facts  taken  by  Manisty,  J.  was  that  the  will 
created  successive  life  inieresta  in  the  testator's 
sons,  Frederick,  John,  and  Thomas,  and  gave  to 
theplaintiff&rOroneof  them,  an  estate  inremainder 
expectant  on  the  life  estate  of  Thomas ;  that 
Frederick  entered  on  the  death  of  his  father  in 
1830,  and  died  in  1837;  that  therenpon  John 
entered,  and  held  till  his  death  in  the  same  year; 
that  thereupon  Thonus  entered,  and  in  the  year 
1860  executed  a  conveyance  in  fee  to  one  Tonnj^ 
who  demised  to  the  defendant  Hunt ;  that  Thomas 
died  in  1877,  and  that  thereupon  the  estate  in 
remainder  of  the  plaintiffs,  or  one  of  them,  bocame 
an  estate  in  possession.  This  action  was  brou^ 
in  1884,  and  Manisty,  J.  held,  on  the  facts  above 
stated,  that  it  is  barred  by  the  Real  Property 
Limitation  Act  1874.  The  lat  section  of  tbwt 
statute  gave  the  plaintiffs  twelve  years  from 
the  time  of  the  first  accruing  of  the  right 
of  action.  The  2nd  section  provides  that 
the  right  to  bring  an  action  shall  be  deemed 
to  have  first  accrued  in  respect  of  an  estate 
in  remainder  at  the  time  when  it  became  an  estate 
in  possession  by  the  determination  of  the  prior 
estate.   These  provisions  would  clearly  give  the 

glaintiffs  twelve  years  from  1877.  But  then  the 
nd  section  goes  on  to  provide  that  if  the  perwm 
last  entitled  to  a  particular  estate  on  wiiieh  a 
future  estate  was  expectant,  shall  not  have  hem 
in  possession  or  in  receipt  of  the  rents  when  his 
interest  determined,  no  such  action  shall  be 
brought  by  anv  p^on  becoming  entitled  to  the 
future  estate  but  witMn  twelve  years  next  afto: 
the  time  when  the  right  to  bring  an  action  shaD 
have  first  accrued  to  the  person  whose  estate  has 
determined,  or  within  six  years  next  after  the 
time  when  the  estate  of  the  person  becoming 
entitled  in  possession  shall  have  become  vested  in 
possession,  whichever  of  these  two  periods  shall 
oe  the  longer.  It  was  argued,  and  in  effect  held 
by  the  learned  judge,  that  ThcHmw  was  the 
person  last  entitled  to  the  partieoler  estate ;  that 
he  was  not  in  possession  or  in  receipt  of  the  rents 
when  his  estwbe  determined,  and  consequently 
that  the  pluntifts  had  six  years  only  from  the 
jrear  1877  to  bring  tiie  action.  This  reasoning  ii^ 
in  our  judgment,  erroneous.  The  clause  in  ques- 
tion plaini^  applies  to  a  case  in  which  the  pOTsoo 
entitled  is  out  of  possession — t.a.,  where  the  right 
to  possession  and  the  actual  possession  are 
se;»rated ;  in  such  cases  a  cause  of  action  accrues 
to  the  owner  of  the  particular  estate,  and  on  its 
cesser  another  cause  of  action  accrues  to  the 
owner  of  the  remainder,  and  the  two  periods 
mentioned  in  the  enactment  run  respectively 
from  the  accruing  of  these  rights  of  action. 
In  the  present  case  there  was  no  such  sepan- 
tion  of  the  right  of  possession  and  the  actoal 

gossession.  The  oonveyance  of  Thunas  to  Toong 
1  1860  plainly  gave  zoung  an  estate  daring 
the  life  of  Thomas,  and  conveyed  the  title  to 
podse&sion  to  Young.  Thomas  Pedder,  therefor^ 
was  not  the  person  last  entitled  to  that  particolsr 
estate,  but  Young  was  that  person ;  and  on  the 
death  of  Thomas  Pedder,  Young  was  in  possessidn 
or  in  receipt  of  the  rents  fro^his  Jessoes.  and 
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coDseqaently  the  contingency  ooatemj^ated  by 
the  clause  in  question  did  not  arise.    The  con- 
stractiMi  adopted  by  the  learned  judee  appears 
to  OS  at  variance  with  the  words  of  the  statute, 
uid   wonld,    moreover,   lead    to  remarkable 
reenltB;  for  where  the  owner  of  a  life  estate 
died  in  possesBion  of  the  estate,  the  remainder- 
man would  have  twelve  years  to  bring  his 
action  ;  where  the  life  tenant  died  alter  faaTinff 
assigned  it,  say,  to  a  mortgagee,  who  entered 
into  poBseencm,  the  remainderman  woold  have 
six  years  only ;  and,  again,  whereas  the  statute 
gave  the  remainderman  the  longer  of  two  terms 
of  twelve  and  six  years  respectively,  the  con- 
struction in  qnestion  ties  him  down,  under  such 
circumstances  as  the  present,  to  a  single  term  of 
six  years  only.    For  these  reasons  we  are  of 
opinion  that  tne  defence  fonnded  on  the  statute 
fails.     It  was  next  argued  that  there  was  no 
evidence  of  the  marriage  of  the  father  and 
mother  of  the  plaintiff  Richard  Joneph  Pedder. 
We  expressed  our  opinion  during  the  argument 
that  there  was  evidence  sufficient  to  support  the 
BnJmjjf  of  the  learned  ipdge  in  &vonr  of  the 
legitimacy  of  this  plaintuf.  The  defendant  next 
argoed  that,  according  to  the  true  constmotion  of 
the  will  of  Joseph  Pe&er,  and  the  role  inShelley's 
eoM  (ubi  tup.),  Thomas  Pedder  was  entitled,  not 
for  li£a  only,  but  in  fee.   This  point  involves  a 
careful  consideration  of  a  rather  obscnre  will. 
Joseph  Pedder,  the  testator,  at  the  time  of  his 
will  and  of  his  decease  had  four  sons — George, 
Thomas,  John,  and  Frederick.    By  his  will  he 
devised  the  copyhold  hereditaments  now  in  ques- 
tion to  his  son  Frederick  during  his  life ;  then  to 
John  (described  as  my  next  youngest  son,  John 
Pedder)  for  his  life,  and  then   the  testator 
proceeds  in  these  words :  "  At  his  demise  to  be 
enjoyed  by  the  next  surviving  son  of  the  younger 
bnuoch  for  his  life,  and  so  on  from  son  to  son  till 
it  arrives  to  the  oldest  son,  then  the  said  copy- 
hold estate  to  be  for  ever  enjoyed  l^  the  oldest 
surviving  lu^  of  my  oldest  surviving  son  then 
living  for  their  life  or  lives  for  ever."   We  are  of 
opinion  that  by  the  words  "  the  next  surviving 
son  of  the  younger  branch,"  the  testator  signified 
the  next  of  his  sons  in  the  ascending  order  of 
seniority  who  should  be  living  at  the  death  of 
John  Pedder  {i.e.,  in  the  events  which  happened, 
Thomas  Pedder) ;  that  the  testator's  eldest  son 
George  took  a  life  interest,  and  a  life  interest 
only,  nnder  the  terms  of  the  will ;  that  by  the 
word  "  then  "  after  the  words  "  oldest  son,  the 
testator  indicated  the  devolution  after  the  death 
of  the  eldest  son;  that  the  words  "my  oldest 
surviving  son,"  meant  the  last  survivor  of  my 
sons    (i.e.,    in   the   events   which  happened, 
Thomas  Pedder) ;  that  the  words  "  then  living," 
are  referable  to  the  words  "surviving  heir," 
and  not  to  the  words  "surviving  son;*'  and 
tfaat  the  intention  of  the  testator  was,  after  the 
gift  to  his  eldest  son  for  life,  to  create  a  series 
m  life  estates  for  ever,  each  of  such  estates 
vesting  in  the  heir  for  the  time  being  of  the  last 
BorviTor  of  his  sons  (i.e.,  in  the  events  which 
have  Wf^Mued,  Thomas  Pedder).   It  was  niged 
that  the  gift  of  an  estate  for  life  to  Thomas 
Pedder,  followed  by  a  gift  to  his  heir,  constitutes 
an  estate  in  fee  nimple  in  Thomas  Pedder  nnder 
the  rule  in  Shelley's  ease  {uhi  gup.).    But,  in  our 
opinion,  this  argument  cannot  prevail,  for  it 
appears  to  ns  to  be  cleu*  law  that,  where  the 


limitation  shows  the  testator's  intent  to  have  been 
that  the  heir  shall  take  for  life  only,  then  the 
word  "  heir "  is  not  to  be  treated  as  a  word  of 
limitation,  and  the  rule  does  not  apply.  This 
point  was  determined  in  the  case  of  White  v. 
OoUina  (Com.  289),  a  case  decided  in  the  Conrt 
of  Common  Pleas  in  the  fifth  year  of  (George  I. 
"  Comm<m  sense  will  here  tell  us,  says  Blaokstone, 
J.,  in  his  aivjument  in  the  case  of  Ferrin  v.  Waha 
(Hargrava'sTTraotB,  505),  **  that  when  no  estate  of 
inhentanoe  is  devised  to  the  heir  male  of  the 
body,  he  cannot  take  by  descent  as  heir."  This 
observation  of  the  learned  judge  is  adopted  hy 
Feame  in  his  Contingent  Kemainders,  vol.  1, 

&153.  In  the  case  of  Jordan  v.  Adama  (6  C.  B. 
.  S.  748  ;  9  C.  B.  S.  483)  the  authority  of 
the  case  of  White  v.  CoUin»  (ubi  tup.)  was  fully 
recognised,  thongh  there  was  a  difference  of 
opinion  as  to  how  far  that  decision  affected  the 
case  then  before  the  court.  For  these  reasons 
we  are  of  opinion  tliat  the  plaintifEs  are  entitled 
to  judgment.  aUowed. 

Solicitor  for  plaintiffs,     Cotoptr  Beard. 
Solicitors  for  defendant,  Montagu  Scott  and 
Baker. 


Feb.  3,  4,  and  UanA  8. 

(Before  Lord  Eshbb,  M.B.,  Sir  James  Hawev, 

and  Fbt,  L.J.) 

FUBBBR  V.  COBB.(a) 

BiU  of  eale — VaUdiiy  of—Covenanta  neceMary^or 
maintenanee  of  eeeurity — Power  to  seiee — BUIm 
of  Sale  Act  (1878)  Ammdmmi  Act  1882  (4£  ^  46 
ViaL  e.  43),  m.  7,  9, 13— ■J'om  t»  acheBiata. 

By  a  KZZ  of  sola,  given  as  seoHrity  for  money,  the 
grantor  aeaignea  to  the  grantees,  v)ho  were  auc- 
tioneere,  tertain  hovtehold  furniture  and  effecte, 
then  in  and  upon  certain  premises  of  the  grcmtora, 
and  epeeificatly  desoribea  in  the  schedule.  The 
grantor  covenanted  {inter  aUa)  not  to  remove  the 
chaUtAe  frora,  th/e  premiaee  where  they  then  were 
vrithovi  the  consent  in  writing  of  /?ie  granteee ; 
thai  he  would  not  permit  or  euffer  the  chattels,  or 
any  part  of  them,  to  he  destroyed  or  injured,  or 
to  deteriorate  in  a  greater  degree  than  they  would 
deteriorate  by  reasonable  nee  and  wetar,  and  that 
whenever  any  of  the  chattels  ahotUd  he  destroyed, 
injured,  or  deteriorated,  he  vfouJd  foHhwith 
replace,  repair,  and  make  good  the  some;  oniZ 
thai  he  would  pay  aU  rents,  rates,  and  taxee, 
and  iiUerett  on  mortgages  t»  rupscf  of  the 
premiaea  where  the  chaitdawere,  and  would,  on 
demand  in  writing,  produce  to  ihe  grantees  hia 
last  receipts  for  auch  rent,  ratea,  and  taxes.  And 
it  waafwrther  agreed  thcU,  in  caae  default  should 
he  made  by  the  grantor  in  the  performance  of  any 
of  the  covenanta  thereinbefore  contained,  all  of 
whv^  GOvvMods  were  declared  to  be  necessary  for 
the  maintenance  of  the  eecurity,  it  should  be  lawful 
for  the  grantees  after  such  d^ault,  without  notice, 
immediately  or  whenever  they  should  think  Jit,  to 
seize  and  take  possession  of  the  chattels,  and 
after  the  ea^iraiion  of  jwe  clear  days  to  sell  the 
same,  and  out  of  the  proceeds  of  the  sale  to  reim- 
burse themaelvea  for  the  coeta,  charges,  and  ex- 
penses of  and  attending  such  sale,i7ieludvng  therein 
the  full  ehargea  and  commissions  of  the  granteea 


(a)  BaporMd  by  A.  A.  HOPKOn,  Eaq. 
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et»  auelioneer9  as  if  tKey  were  teUing  on  hehalf 
qf  ihe  grantor.  Tks  &tU  of  $oiU  eonauded  with 
a  proviso  thai  the  chatteU  should  not  be  liable  to 
eetzu/re  by  the  grantees  for  any  caaue  other  than 
ihose^^ecified  in  seei.  7  ef  the  Bilie  of  Sale 

Held  {revereii%g  the  judgment  of  Botoen^  I/.J.),  that 
the  coverutnt  to  replace  and  repair  a^-Udes  in- 
jured was  "  necessary  for  maintaining  the 
security,"  and  therefore  the  biU  of  sale  was  not 
void  heeoMse  power  to  teize  was  given  on  a  hreaeh 
t^thaieovencmL 

But  held,  that  ihe  hm  of  saie  was  void  because  it 
authorised  the  grantees  to  retain  out  of  the  pro- 
ceeds of  the  sale  their  charges  and  annmission  as 
auctioneers ;  thai  this  wcu  not  a  provision  for 
the  maintenance  of  the  security,  but  a  provision 
for  obtaitting  for  ihe  grantees,  in  additton  to  the 
security,  thmr  trade  profits  as  auctioneers  on  the 
sale. 

A  covenant  which  is  not  necessary  for  maintainang 
the  security  cannot  he  made  so  oy  agrwmmU  ^ 

the  parties. 

Per  Sir  James  Hannen:   The  covenant  not  to 
remove  the  chattels  without  the  consent  of  (he 
grantees  is  a  covenant  which  is  necessary  for 
mairUaining  the  security ;  and  semhle,  so  is  the 
unqualified  asnenami  to  produce  reee^ts  for  rentSt 
rates,  and  taues  on  demand. 
Tbis  was  an  appeal  from  a  indgment  of  Bowen, 
L.J.  (reported  at  55  L.  T.  Rep.  N.  S.  359)  upon 
the  tnal»  withoat  a  jnrv,  of  ui  interpleader  iasne 
directed  to  determine  tne  validity  of  a  bill  of  »ale. 

The  plaintiffs,  a  firm  of  aactioneent,  luui 
advanced  money  to  one  Webb,  who,  by  a  bill  of 
Bale,  dated  the  11th  March  1885,  aseigned  to  them 
the  chattels  and  things  specificaHy  described  in 
the  schedule  thereto  annexed  (and  which  were 
stated  to  be  then  in  and  about  a  certain  messuage 
and  premisen  of  the  grantor),  by  way  of  security 
for  the  payment  of  600Z.  and  interest  thereon  at 
the  rate  of  15  per  cent,  per  annum.  Default  in 
payment  having  been  made,  the  plaintiffs  took 
possession  of  the  goods  included  in  the  bill  of 
sale,  and  had  been  some  days  in  possession  when 
the  sheriff  seized  the  goods  under  a  writ  otfi.fa. 
for  the  defmdantt  an  execution  creditor  m  the 
grantor. 

The  contention  set  ap  by  the  defendant  was, 
that  the  bill  of  sale  was  void  by  reason  of  the 
proviBtons  of  the  Bills  of  Sale  iust  (1878)  Ammd- 
ment  Act  1882,  as  not  being  in  accordance  with 
the  form  in  the  schedole  to  that  Ajct. 

The  bill  of  sale  contained  (inter  aUa)  the  follow- 
ing provisions : 

Th«  said  mortpaffor  doth  alao  ftgree  with  the  said 
mortgageet  that  he  will  not  permit  or  suffer  the  aaid 
chattels  ind  things,  or  any  part  thereof,  to  be  destroyed 
or  injured,  or  to  aeteriorate,  snbaeqnentl;  to  the  exeon- 
iioQ  of  these  presenta,  io  a  greater  deRTee  than  the? 
woold  detoriorate  by  reaaonabla  use  and  wear  thereof, 
and  will,  whanerer  any  of  the  said  chattels  and  things 
are  deBtroyed,  injxtred,  or  deteriorated,  forthwith  replaoe, 
repair,  and  make  good  the  same ;  and  will  from  time  to 
time  pay  all  rents,  ratee,  taxes,  and  interest  on  mort- 
ga^R  payable  in  respect  of  the  messnsge  and  premises 
wlwre  the  said  chattels  and  things  now  are,  or  mar  be 
remorad  to,  with  snoh  consent  as  aforesaid,  and  will,  on 
demand  in  writii^,  prodnoe  and  show  to  the  mortgagees, 
or  oae  of  them,  his  last  receipt  or  reoeipts  for  the  rente, 
rates,  and  taxes,  in  respect  of  the  premises  where  the 
said  chattels  and  things  then  are. 

Then  followed  a  covenant  to  insure  for  500Z. 
and  {vodnce  the  premium  receipts  to  the  mort- 
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gagees  on  demand  in  writing;  and  the  instra* 
ment  further  provided : 

That  in  case  default  shall  be  made  the  mortgagor 
is  payment  of  the  prinoipal  <»  iDtenst,  ot  any  park 
thneof,  eontraiy  to  tiie  oorenant  for  pajmnt  uimoC 
heraiiilMfore  oontained,  <a  io  the  penbrmaaee  ef  any 
of  the  corenanta  hereinbefore  contained  on  the  part  of 
the  mortgagor,  ail  of  which  oovenants  are  nerrtiT 
declared  and  agreed  to  be  neoeasary  for  the  maintenaiios 
of  the  aeonrity  hereby  created,  or  if  ezeentioa  shall 
have  been  levied  agamst  the  chattels  and  things  t£ 
the  mortgagor  onder  any  jodfment  at  law,  in  any 
of  snoh  cases  it  ahall  be  lawnil  for  the  moringees, 
after  any  snoh  default,  without  notioe,  immediately 
or  whenever  they  shall  think  fit,  to  aeixe  and  take 
possession  of  the  aaid  chattela  and  things,  and  every 
or  auy  part  thereof,  in  or  at  the  hereinbefore  menuonad 
premises  where  the  said  chattels  and  thinn  now 
are,  or  where  they  may  (with  the  consent  <n  moct- 
gagees  as  aforeaaidjhave  been  remoted  to,  and  after  tts 
eniration  of  five  dear  daya  from  sneh  seinre  sad 
taking  poeaeasion.  to  sell  and  diapose  of ,  to  remove 
the  aame  and  sell  the  same  wheresoerer  they  shall  think 
prooer,  either  by  private  oontraot  ot  by  public  auotioB, 
ana  to  receive  ana  take  the  monwrs  to  arise  from  aneh 
sale  or  sales  thereof,  uid  tiierewiw  in  the  first  place  to 
reimburse  and  pay  themselves  the  costs,  charges,  and 
expenses  of  and  attending  snoh  sale,  inoludinc  theraia 
the  fall  charges  and  commission  of  the  mortfnvees  as 
auctioneers  as  if  they  were  selling  on  behalf  of  the  mot- 
gagor,  and  in  the  next  place  repay  and  satis^  all  costs, 
charges,  and  expmsas  that  may  be,  or  may  nave  been, 
inouRea  during  the  oontinuaBce  of  this  Bscnril?  by  the 
mortoagees  in  and  about  dsfendiBg,  supportiiir,  and 
nphoTduig  their  claim  and  mortgage  on  the  said  diattsls 
and  things  or  incident  thereto,  and  giving  effect  to  these 
preeenta  according  to  the  true  intent  and  mesning 
thsreof,  or  in  payment  Of  rents  or  oQier  lawful  prefersn- 
tial  olauns  upon  the  sud  chattels  and  things,  and  also 
all  and  every  other  ooeta,  chargee,  and  sums  of  mcmey 
which  ihay  may  have  been  put  to,  or  may  have  ezpmdea 
or  incurred  in  and  about  the  receipt  and  reoovery  of 
the  said  sum  of  6001.  and  interest,  and  to  pay,  satisfy, 
and  discharge  the  said  principal  anmof  600{.,orsomndl 
thereof  as  shall  then  remain  due  and  owing,  and  interest 
thereon  after  the  rate  of  IS  per  cent,  per  ^t<tiiiwi  froB 
the  date  of  these  presents  to  the  date  of  the  fall  Mtis- 
faction  and  dischat^  of  the  same,  and  from  and  after 
the  fnll  payment  of  the  said  sum  of  6001.  and  interest 
and  such  commission,  costs,  chanres,  danu^es,  and 
expenses,  rents,  ratee,  taxes,  and  incnmbntnoea  -as 
aforesaid,  to  render  to  and  account  for  the  snrplns,if 
any,  of  the  moneys  arising  from  such  sale  onto  the 
mortgagor.  Provided  always,  that  the  chattels  and 
things  hereby  assigned  shall  not  be  liable  to  seixore  orto 
be  ikken  posaeaeicm  by  the  said  mortgagees  for  any 
cause  other  than  those  specified  in  sect.  7  of  the  BOh 
of  Sale  Act  (1878)  Amendment  Act  1882. 

Bowen,  L.  J.  held  that  the  bill  of  sale  was  void, 
on  the  ground  that  the  covenant  to  rej^ace  and 
repur  articles  destroyed,  injured,  or  deteriorated, 
was  not  necessary  for  maintaining  the  secnri^, 
and  that  power  to  sdae  was  given  upon  a  breadi 
of  that  covenant. 

The  grantees  appeded. 

Follard  and  Vaughan  WiUiams  {Etodge  with 
them)  for  the  appellauts. — ^Whether  the  covenant 
to  replace  and  repair  articles  destroyed,  injured, 
and  deteriorated  is  necessary  for  maintaining  the 
securi^  or  not,  it  is,  at  all  events,  a  covenant  for 
the  maintenance  of  the  secnri^,  and  therefore 
may  be  inserted,  beoaose  the  form  in  the  sdiedole 
contemplates  the  insertion  of  terms  which  the 
parties  may  agree  to  for  the  maintenance  or  d^ 
feaeance  of  the  security.  It  is  therefore  a  covenant 
which  is  not  inconsistent  with  the  form,  and 
therefore  the  power  to  aeiie  as  applicable  to 
it  is  cut  down  by  the  proviso  at  the  end  of 
the  instrument.  It  is  only  where  the  covsnant 
is  inconsistent  with  the  formAhat  it  Jhas  been 
Digitized  by  VjOOQlc 
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held  (DavU  t.  Burton,  48  L.  T.  Bep.  N.  S. 
433;  11  Q.  B.  Dir.  537)  that  the  power  to  seize 
nvea  upon  the  breach  is  not  cot  down  by 
the  proTiBo.  But  this  corenant  is  necessary  for 
maintaining  the  security.  The  security  is  the 
scheduled  uiiicles ;  thev  are  the  very  things  upon 
which  the  money  is  advanced,  and  the  covenant 
in  its  present  form  is  no  larger  than  if  it  had 
been  sunply  a  covenant  that  the  grantor  would 
"  maintain  the  aecnrity."  If  the  grantees  should 
seize  upon  some  trivial  breach  of  the  covenant, 
application  might  be  made  under  the  proviso  at 
the  end  of  sect.  7  of  the  Act  of  1882,  and  relief 
could  be  given.    They  cited 

ConmtUdated  Credit  Corvoraiion  v.  Qomtv,  54  L.  T. 
Bep.  N.  a.2Li  16  Q.  B.  BiT.24; 

Blaibtrg  r.  Paraont,  17  Q.  B.  Div.  836. 

iMsadey  Bntith,  Q.C.  and  Herbert  Beed  for  the^ 
execution  ereditor.— The  tme  test  is.  whether  the 
bill  of  sale  has  or  has  not  the  same  le^  effect  as 
the  statutory  form ;  uid  further,  that  it  must  not 
be  reasonably  osculated  to  ^ceive  the  grantor 
or  his  creditors : 

Ex  parte  Staiifard,  64  L.  T.  Bep.  N.  S.  884  t  17  Q.  B. 
DiT.  m 

This  bill  of  sale,  when  examined  by  that  test,  is 
clearly  void.  In  the  covenant  not  to  remove  the 
goods,  the  word  "  fraudulently  "  is  left  oat,  thus 
raving  a  much  larger  effect  to  this  covenant  than 
that  contemplated  by  the  form.  The  covenant  as 
to  repair,  upon  which  Bowen,  L.J.  decided  the 
case,  hi  not  necessary  for  maintaining  the 
security;  it  is  so  large  that  the  grantee  would 
have  the  right  to  seize  upon  the  accidental 
hrealring  of  some  trivial  omuneDt.  ^Neither 
is  the  corenant  to  pay  the  interest  on  mort- 
gages of  the  premises  where  the  goods  are, 
necessary  for  maintaining  the  security.  Neither 
is  the  provision  that  the  grantees  may  retain 
cheir  commission  as  auctioneers;  that  enables 
them  to  make  a  trade  profit  out  of  the  sale,  and 
clearly  renders  the  bill  of  sale  void.  The  power 
to  seize  for  breach  of  covenants  which  are  de- 
clared to  be  nerassary  for  the  mainteiuuice  of  the 
security,  cannot  be  cut  down  by  the  snbsequent 
proviso : 

Davit  v.  Burton  («W  ffup.). 
The  deed  either  gives  power  to  seize  upon  a 
breach,  or  not ;  if  not,  then  it  is  misleading;  if  it 
does,  then  it  must  be  shown  that  the  covenant  in 
question  is  necessary  tor  maintaining  the  security : 
it  is  not  enough  to  show  that  it  has  been  apjreed 
to  by  the  parties  for  maintaining  it.  If  the 
covenant  is  not  necessary  for  maintaining  the 
nenritjj  the  partis  cannot  .make  it  so  l>y  a 
declaration  that  it  shall  be  so.  ' 

FoUard  in  reply. — A  covenant  not  to  remove 
the  goods  may  be  necessary  for  maintaining  the 
security,  even  though  not  limited  to  a  fraudulent 
Temoval ;  insurance  policies  may  be  avoided  by 
removal.  ConBolidated  Credit  Compare/  r.  Qosney 
(u&f  »up.}  shows  that  a  .stipulation  for  retaining 
auctioneer's  charges  and  commission  out  of  the 

E needs  of  sale  is  valid.  Therefore  that  stipu- 
ion  might  have  been  here  inserted,  and  it  cannot 
make  any  difference  that  the  parties  have  con- 
templated and  agreed  that  the  grantees,  being 
auctioneers,  should  themselves  conduct  the  sale 
uid  retain  their  charges  and  commission.  [Fey, 
XiJ.  Kferred  to  SfatUtiaon  v.  Clarke,  3  Drew.  3.] 

Ow.  adv.  vuU. 
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March  8.— Lord  Eshu,  UJl.— After  bearing 

the  arguments  in  this  case,  I  came  to  the  con- 
clusion that  this  hill  of  sale  was  invalid,  but  I 
very  much  desired  that  the  case  should  stand 
over  in  order  that  we  might  have  the  benefit  <tf 
the  considered  opinion  of  my  brother  Hannen. 
My  own  judgment  will  be  extremely  short;.  I 
consider  this  bill  of  sale  to  be  one  of  those 
perverse  departures  frjm  the  form  given  in  the 
schedule  to  the  Act,  with  which  we  have  so  often 
to  deal.  Wl^  these  perverse  departures  are 
persisted  in  I  cannot  understand.  This  bill  of 
sale  consists  of  two  long  sets  of  clauses,  which 
are  said  by  one  side  to  be  identical,  by  the  other 
side  to  be  different.  If  identical,  wl^  are  both 
inserted  P  If  different,  one  woidd  think  th^ 
most  have  a  different  operation.  One  set  foUowa 
the  terms  of  sect.  7  of  the  Act;  the  other  omits 
certain  words  of  limitation.  I  think  they  do  in 
many  respects  alter  the  legal  effect  of  the 
statutory  xorm,  and,  if  bo,  there  can  be  no  donbt 
that  the  bill  of  sale  is  void.  But  even  if  I  had 
not  been  of  that  opinion,  I  should  have  been  pre- 
pared to  hold  that  if  people  choose  to  insert  in  a 
bill  of  sale  sets  of  clauses  which,  assuming  they 

§ reduce  the  same  result,  are  yet  expressed  in 
ifferent  words,  so  as  to  make  the  bill  of  sale  a 
puzzle  to  anyone  reading  it,  they  make  it  invalid 
upon  that  g^und.  In  my  opinion,  therefore,  this 
bill  of  sale  is  void,  and  the  appeal  fails. 

Sir  Jaxes  Hakk£N  read  the  following  judg> 
ment.— This  was  an  interpleader  action  tried 
before  Bowen,  L.J.,  without  a  jury,  in  which  the 
qnestion  was,  whether  certain  goods  seized  by  the 
Sheriff  of  Middlesex  were  at  the  time  of  seizure 
the  property  of  the  claimants  as  against  the 
execution  creditor.  The  title  of  the  claimants 
was  based  on  a  bill  of  sale  givra  by  one  Robert 
Webb  to  the  claimants,  ancT  the  first  questiin 
which  arises  is,  whether  or  not  the  bill  oi  sale  is 
void  under  the  9th  section  of  the  Bills  of  Sale 
Act  (1878)  Amendment  Act  1882,  on  the  ground 
that  it  is  not "  in  accordance  with  the  form "  in 
the  schedule  annexed  to  the  Act.  The  covenant 
in  this  bill  of  sale  which  the  learned  judge  held 
to  be  not  in  accordance  with  the  form,  and  which 
he  therefore  held  rendered  the  bill  of  sale  void,  is, 
ao  far  as  is  material,  as  foUows :  [His  Lordship 
stated  the  effect  of  the  above  covenant  to  replace 
and  repair  articles  destroyed,  injured,  or  deteritv 
rated,  and  of  the  power  to  seize  in  defiaolt,  and 
continued  :]  The  learned  judge  held  that  this 
covenant  is  not  necessary  for  maintaining  the 
security,"  and  therefore  that  it  purported  to  give 
a  power  to  seize  and  take  possession  for  a  cause 
not  being  one  of  those  enumerated  in  the  7th 
section  of  the  Act.  I  concur  with  the  learned 
Lord  Justice  in  thinking  that  the  fact  that  the 

ries  have  agreed  that  this  covenant  is  necessary 
the  maintenance  of  the  security  does  not 
make  it  so,  and  that  it  is  in  each  case  incumbent 
on  the  court  to  decide  whether  the  particular 
covenant  impeached  is  or  is  not  necessary  for 
the  maintenance  of  the  security.  I  think  that 
the  true  interpretation  of  these  words  is  that  the 
covenant  must  be  necessary  for  the  maintenance 
of  the  security  created  by  the  IhH  of  sale,  and 
that  they  do  not  mean  the  maintmance  of  a 
sufficient  security  less  than  that  agreed  to  be 
given.  In  this  case  the  security  g^ven  was  that 
of  a  great  number  of  articles  of  furniture  liable 
to  destruction  or  iiqnry.  If  such^^^^^^^^ 
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injury  should  occur  the  Beoarity  would  be  pro 
ianio  diminished,  and  the  only  way  ot  guarding 
agfunat  this  diminntion  was  to  stipulate  that  the 
articles  destroyed  or  injured  shoald  be  replaced 
or  repaired.  It  appears  to  me,  therefore,  that  this 
covenant  is  essentially  necessary  for  maintaining 
the  security  agreed  on,  and  if  I  had  been 
required  to  Rive  an  example  of  the  meaning 
of  the  words  under  consideration  I  should 
have  selected  this  as  the  most  obvious.  I 
think,  also,  that  the  4th  section  of  the  Act  shows 
by  implication  that  a  covenant  of  this  kind  was 
contemplated  as  proper  to  be  introduced  into  the 
bill  of  sale.  That  section  requires  that  the  bill  of 
sale  shall  have  a  schedule  of  the  asaiimed  pro- 
perty attached  thereto,  and  shall  have  effect  only 
in  respect  of  the  chattels  epeoifically  described  in 
the  schedule,  and  makes  the  bill  of  sale  void, 
except  as  against  the  grantor,  ia  respect  of  any 
personal  chattels  not  so  described.  Artiules  snp> 
plied  in  the  place  of  any  destn^ed  could  not  be 
described  in  the  schecrale;  bat  as  against  the 
^ntor  a  covenant  to  supply  them  would  be  good. 
The  subjecting  of  articles  not  described  in  the 
schedule  to  the  operation  of  the  bill  of  sale,  as 
against  the  grantor,  is  therefore  a  part  of  the 
security  which  it  is  lawful  for  the  grantee  to 
demand,  and  it  can  only  be  maintained  by  a 
covenant  such  as  the  one  under  consideration. 
But  it  was  contended  that  it  was  not  necessary 
that  there  should  be  a  power  to  seize  upon  the 
destmotion  or  deterioration  of  a  simple  article. 
This  argument  is  based  on  the  assumption  that 
the  Act  means  that  a  right  of  seizure  may  only  be 
given  for  breach  of  a  covenant  necessary  for  the 
maintenance  of  a  sufficient  security,  which,  as  I 
have  already  stated,  does  not  appear  to  be  a  true 
construction  of  the  Act.  On  this  point  assistance 
may  be  derived  from  the  Act.  By  sect.  7,  sub- 
sect.  2,  the  parties  may  agree  that  there  shall  be 
a  power  to  seize  if  the  grantor  suffers  the  goods, 
"  or  any  of  them,"  to  be  distrained  for  rent.  Thus, 
if  a  small  portion  of  the  goods  were  on  different 
premises  from  the  bulk,  and  though  that  bulk 
might  be  sufficient  security,  the  grantee  would  be 
entitled  to  seize  the  whole,  and  the  same  right 
would  exist,  though  the  distress  might  be  for  a 
very  bmall  sum,  after  payment  of  which  ample 
secnrity  would  remain.  If  the  covenant  is  itself 
necessary  for  maintaining  the  security,  the  Act 
recc^nises  the  right  to  seize  upon  its  breach, 
though  it  may  work  a  hardship  in  the  particular 
case;  and  indeed  the  possibility  of  hardship  arising 
from  the  legal  enforcement  of  the  right  to  seize 
is  foreseen  and  guarded  against  by  the  proviso  to 
the  7th  section,  by  which  it  is  enacted  tnat  within 
five  days  from  the  seizure  the  grantor  may  apply 
to  a  judge,  who,  if  satisfied  tmit  by  payment  of 
money  or  otherwise,  the  cause  of  seizure  no  longer 
exists,  may  restrain  the  grantee  from  selling  the 
chattels,  or  may  make  such  an  order  as  may  seem 
just.  In  the  case  supposed,  therefore,  of  the 
destruction  of  a  single  article,  the  grantee  may 
replace  it,  or  tender  its  valne,  within  five  days  of 
the  seizure,  and  obtain  relief.  Further,  it  was 
said  that  it  was  not  necessary  for  maintainin|if  the 
security  that  the  right  to  seiznre  should  anse  if 
the  grantor  did  not  "  forthwith  "  replace  or  repair 
the  articles  destn^yed  or  deteriorated.  I  find  in 
Burrill's  Law  Dictionary,  citing  Chitty,  Gen. 
Prac.,  8rd  edit.,  vol.  iii.,  p.  82,  that  "forthwith" 
imports  "  that  the  requisite  act  shall  be  performed 
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as  soon  as  by  reasonable  exertion  coi^ned  to  that 
object  it  mi^ht  be,  and  which  must  conseqaently 
vary  accordmg  to  the  circumstances  of  each  par* 
ticular  case,"  or  shortly,  "within  a  reasonable 
time."  If  this  be  the  meaning  of  "forthwith." 
it  adds  nothing  to  the  force  of  the  words  with 
which  it  is  connected ;  but  if  it  does  import  some 
greater  degree  of  expedition  than  would  be 
implied  in  its  absence,  it  appears  to  me  that  it  is 
necessary  for  maintaining  the  security  agreed 
on  that  a  portion  of  it,  if  lost,  should  be 
made  good  with  as  little  delay  as  possible.  I 
am  of  opinion,  therefore,  that  the  bill  of  sale  is  not 
vitiated  by  this  particular  covenant.  Bnt  there 
are  severu  other  covenants  which  the  partiea  have 
agreed  are  necessary  for  maintaining  the  sacori^, 
imd  if  uiy  one  of  them  ia  not  so,  it  must  now  be 
held  that  the  bill  of  sale  is  void.  The  first  of 
these  is  the  covenant  that  the  grantor  "  will  not 
remove  the  said  chattels  and  things  or  any  of 
them  from  the  premises  where  they  now  are."  It 
is  said  that  this  is  bad  because  it  is  in  addition  to 
the  covenant  that  the  grantor  shall  not  fraudu- 
lently remove  the  goods  from  the  premises,  which 
is  one  of  the  grounds  of  seizure  permitted  by 
sect.  7,  sub-sect.  3.  But  sub-sect.  3  sanctions  an 
additional  right  to  seize  beyond  that  contained  in 
sub-sect.  1,  which  is  upon  breach  of  any  covenant 
necessary  for  maintaining  the  security.  Is,  then, 
a  covenant  not  to  remove  the  goods  necessary  for 
muntaining  the  security  P  Here,  again,  I  think 
that  the  fixing  a  place  where  the  goods  are  to 
remain  is 'a  part  of  the  secnrity  agreed  upon. 
This  would  be  obviona  if  it  were  the  case  ot  pWte 
deposited  at  a  banker's,  bnt  the  validity  ox  the 
covenant  cannot  depend  upon  the  d^ree  of  safely 
afforded  by  the  particular  loc^ty  chosen  for  the 
custody  of  the  goods.  The  grantees  bad  a  right 
to  stipulate  for  this  particular  safeguard,  that  the 
goods  should  not  be  removed  from  the  place  where 
they  were,  without  their  consent.  The  insnrauce 
against  fire  would  probably  be  vitiated  bv  their 
removal,  and  other  circumstances  migLt  be 
imagined  which  would  make  it  reasonable  to  insist 
on  this  provision.  The  extreme  case  was  sug- 
gested that  the  removal  might  be  to  save  the 
goods  from  fire.  I  do  not  think  that  it  would  be  a 
reasonable  construction  of  the  covenant  to  hold 
that  it  would  be  broken  by  saving  the  chatt^ 
from  being  burnt  in  the  house,  more  especially  as 
the  leaving  them  there,  if  they  could  be  removed, 
would  be  a  breach  of  the  next  covenant  not  to 
permit  tbem  to  be  destroyed.  But  even  if  an 
innocent  removal  of  the  goods  would  be  a  breach 
of  the  covenant  still,  as  I  consider  the  covenant 
necessary  for  the  maintenance  of  the  secnrity 
agrood  on,  I  think  that,  if  the  grantees  were  to 
seize  for  such  a  breach,  the  grantor  might  seek 
relief  under  the  proviso  of  the  7th  section,  and  I 
cannot  entertain  a  doubt  as  to  what  order  a  judge 
would  deem  just  in  such  a  case.  The  next  cove- 
nant to  be  considered  is,  that  the  grantor  will,  on 
demand  in  writing,  produce  and  show  to  the 
^antees  his  last  receipt  for  rent,  rates,  and  taxes 
in  respect  of  the  premises,  omitting  the  words 
contained  in  the  4th  sub-section  of  sect.  7,  "  with- 
out reasonable  excuse."  It  was  argued  that  it 
cannot  be  necessary  for  maintaining  the  security 
that  the  grantor  shonld  covenant  to  prodace  a 
receipt  though  it  might  be  accidentally  lost  or 
burnt.   On  the  other  hand,  it  mar  be  said  that  it 
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cxcnae,  but  thftt,  if  there  «u  reftson  to  think  that 
the  excuse  waa  not  trae  and  the  goods  were  liable 
to  distresa  for  rent,  Ac.,  if  it  were  nntrue  it  would 
be.  reasonable  that  the  grantees  ahoold  have  the 
power  to  take  posBeafiion  so  as  to  put  the  goods 
iMyond  reach  of  seizure  by  anjone  else  while  the 
facts  were  being  inTeetigated,  and  so  that  the 
covenant  would  be  necessary  for  the  maintenance 
of  the  security,  and  1  have  little  donbt  that  it  has 
in  fact  been  found  to  be  necessary.  Having  regard 
to  the  power  given  to  the  judge  under  the 
proviso  in  the  7th  sectioD,  I  am  diEposed  to  hold 
that  the  bUl  of  sale  was  net  invalidated  by  this 
covenant.  But  it  is  unnecessary  to  express  a 
definite  opinion  on  this  point,  as  there  remains 
one  covenant  which  appears  to  me  to  make  the 
bill  of  sale  bad  under  the  existing  dec^ions  of  the 
Court  of  Appeal.  Before  these  deoisicnis  it  might 
have  been  contended  that  "in  accordance  with 
the  form"  meant  no  vacm  thui  consistent  with 
the  form  given  in  the  schedule,  and  that  the 

Sarties  might  introduce  innocent  covenants  not 
epriving  the  grantor  of  any  of  the  safeguards 
fliven  by  the  Act ;  but  it  must  now  be  taken  to 
be  settled  by  Ex  parte  Stanford  (uii  sup.)  that  "  a 
divergence  from  the  form  given  in  the  schedule 
becomes  substantial  or  material  when  it  is  calcu- 
lated to  give  the  bill  of  sale  a  legal  consequence 
or  effect  either  greater  or  smaller  than  that 
which  would  attach  to  it  if  drawn  in  the  form 
which  baa  been  sanctioned,  or  if  it  departs  from 
the  form  in  a  manner  calculated  to  mislead 
those  whom  it  is  the  object  of  the  statute  to 
protect."  There  is  a  covenant  in  this  bill  of  sale 
by  the  grantor  t^t  after  the  expiration  of  five 
days  from  the  aeisnre,  the  grantees  shall  have 
the  right  to  sell  the  ^oods  and  "receive  and 
take  the  moneys  to  arise  from  such  sale,  and 
therewith,  in  the  first  place,  to  reimburse  and 
pay  themselves  the  cost  and  charges  and  expenses 
of  and  attending  such  sale,  including  therem  the 
fnll  charges  and  commission  of  the  mortgagees,  as 
anctiooeers,  as  if  they  were  selliog  on  behalf  of 
the  mort^;agor."  But  for  this  stipulation,  the 
ffrantees,  in  the  event  of  their  selling  under  the 
bill  of  sale,  wnnld  not  have  been  entitled  to 
doduct  their  charges  and  commission  as  auc- 
tioneers. This,  therefore,  is  a  provision  for 
securing  to  themselves  a  larger  advantage  than 
they  would  have  had  if  the  statutory  form  had 
been  followed.  It  is  not  a  provision  tor  the 
maintenance  of  the  secnrity,  bat  a  provision  for 
obtaining  ftn*  the  grantees,  in  admtion  to  that 
secorilj,  the  trade  profit  as  anctioneera  on  the 
B^e.  I  have  omitted  to  consider  in  its  proper 
place  an  argament  addressed  to  us  thi^,  even  if 
the  powers  of  seiaare  giv^  in  the  covenants  of 
the  bill  of  sale  are  wider  than  is  permitted  by  the 
7th  section,  those  powers  are  controlled  and 
limited  by  the  concluding  proviso  of  the  bill  of 
sale  copied  from  the  form  in  the  schedule,  that 
the  chattels  assigned  shall  not  be  liable  to  seizure 
for  any  cause  other  than  those  specified  in  sect.  7. 
I  am  of  opinion  that,  even  if  this  proviso  would 
limit  the  effect  of  the  previous  covenants,  which 
is  certainly  not  clear,  seeing  that  the  grantor  has 
covenanted  that  the  powers  given  by  the  cove- 
nants are  declared  and  agreed  to  be  necessary  for 
the  maintenance  of  the  secnrity,  the  insertion  of 
an  express  oorenant  not  necessary  for  the  main* 
tenance  of  the  secnri^  with  this  stipnlation,  that 
it  shall  be  deemed  necessary,  is  "calculated  to 


mislead  those  whom  it  is  the  object  of  the  Act  to 

Srotect,"  and  therefore  that  it  is  a  substantial 
ivergenoe  from  the  form  given  in  th^  schedule 
to  the  Act,  according  to  the  decision  of  this  court 
in  Ex  parte  Stanford  {uhi  »up.).  Lastly,  it  was 
contended  that,  assumine  the  bill  of  sale  to  be 
void,  it  was  proved  by  the  facts  of  the  case  that 
the  grantor  intended  to  gixe,  and  did  give,  to  the 
grantees  possession  of  the  goods  and  interest  iu 
them  irrespoctive  of  the  bill  of  sale.  This  is 
purely  a  question  of  fact.  I  do  not  doubt  that  it 
would  be  competent  for  a  debtor,  who  was  aware 
of  the  invalidity  of  a  bUl  of  sale,  to  give  his 
creditor  a  right  to  seize  the  goods  comprised  in  it, 
and  to  acquire  a  property  or  beneficial  interest  in 
them  irrespective  of  the  bill  of  sale.  But  if  tho 
debtor  aalj  intends  to  carry  out  on  his  part  the 
provisions  of  the  biU  of  sue,  and  to  permit  the 
creditor  to  exercise  his  rights  under  it,  no  right 
in  addition  to  or  other  thui  those  created  by  the 
bill  of  sale  will  be  conferred.  The  evidence  on  this 
point  appears  to  have  been  that  the  grantor  merely 
intimated  to  the  grantees  that  be  had  sold  his 
eqnity  of  redemption,  and  that  th^  must  take 
possession  of  the  goods  if  they  wished  to  recover 
their  money.  The  learned  Lord  Justice  found  as 
a  fact  that  this  merely  meant  that  the  grantees 
had  better  for  their  own  safety  put  in  foroe  their 
powers  under  the  bill  of  sale.  I  do  not  see  how 
he  could  have  come  to  any  other  conclusion,  and 
the  result  is,  that  the  grantees'  rights  depend 
solely  on  the  bill  of  sale.  For  the  reasons  already 
jdven  I  think  that  the  bill  of  sale  is  invalid*  and 
that  this  appeal  must  therefore  be  dismissed. 

Fat,  LJT.  read  awritten  judgment  as  follows:— 
In  this  case  Bowen,  L.J.  has  held  a  bill  of  sale  to 
be  void  as  not  having  been  made  in  aooordance 
with  the  statutory  form,  and  the  question  for  our 
decision  is,  whether  he  was  right  in  so  holding; 
or,  to  state  the  question  in  me  terms  of  l£e 
decision  of  this  court  in  Ex  parte  Stanford,  vhi  aujp^ 
whether  it  has  any  legal  effect,  which  either  goes 
beyond  or  falls  short  of  that  which  would  result 
from  the  statutory  form,  or  whether  it  would  be 
calculated  reasonably  to  deceive  those  for  whose 
benefit  the  statutory  form  is  provided.   If  either 
of  those  questions  be  answered  in  the  affirmative, 
the  bill  of  sale  is  void.   The  bill  of  sale  contains 
a  covenant  by  the  grantor  that  he  will  not  permit 
or  suffer  the  chatt^  and  things  assigned,  or  any 
part  thereof,  to  be  destroyed  or  injured  or  to 
deteriorate  in  a  greater  degree  than  they  would 
deteriorate  1^  reasonable  nse  and  wear  thereof, 
and  will,  whenever  any  of  the  chattels  and  things 
are  destroyed,  injured,  or  deteriorated,  forthwith 
replace,  repair,  and  make  good  the  same.  The 
bill  of  sale  further  contained  a  proviso  enabling 
the  grantees,  in  case  default  should  be  made  by 
the  grantor  in  performance  of  any  of  his  cove- 
nants before  contained,  and  imme<^taly  on  such 
default,  to  seize  the  chattels,  and  after  five  days 
to  seU  the  same.    Such  a  power  can  be  justified 
only  under  the  7tfa  section  of  the  Act,  if  it  be 
"necessary  for  the  maintenance  of  the  security." 
The  Lord  Justice  has  held  that  it  is  not  necessary ; 
with  that  conclusion  I  am  not  able  to  concur.  It 
appears  to  me  that,  if  the  chattels  were  allowed 
to  be  destroyed  or  injured  or  deteriorated,  and 
were  not  replaced,  repaired,  or  made  good,  the 
security  would  be  lessened  and  not  maintainedt 
uid  consequently  that  corenan^  for  replace- 
ment  or  repair  of  «i:^iOMtS*b^@OT^5^- 
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jnred  are  neceeBaiy  for  the  maintenance  of  the 
security.  It  was  argued  that  the  maintenBiice 
of  the  secnrity  iiiTOlves  only  the  maintenance  of 
the  grantees*  title,  bat  I  cannot  concur  in  this 
ai^nment.  The  secnrity  is  maintained  only 
TFhen  the  subject-inatter  of  the  charge  and  the 
grantees*  title  to  that  Rubject-matter  are  both 
presnred  in  as  good  plight  and  condition  as  at 
the  date  of  the  hill  of  sale.  The  bill  of  sale  in 
question,  however,  contains  a  declaration  of  the 
trusts  of  the  sale  moneys  enabling  the  grantees, 
who  are  copu^ners,  as  auctioneers  to  pay  them- 
selves the  costs,  charges,  and  expenses  of  and 
attending  the  sale,  including  therem  "their  full 
charges  and  commiseion  as  auctioneers  as  if  they 
were  selling  on  behalf  of  the  mortgagor."  In  my 
Opinion,  the  statutory  form  of  a  bill  of  sale 
(whether  it  be  considered  as  importing  the  power 
of  sale  from  the  Gonveyuioing  Act  1881  or  not) 
ironld  not  confer  on  grantees  any  authority,  in 
case  they  sold,  to  wy  themselves  their  chu-gea 
and  commission  as  if  they  had  sold  for  the  mort- 
gagor :  (see  Mattiaon  v.  Clark,  «W  mip.)  The 
bill  of  sale  in  question  therefore  appears  to  me  to 
have  a  legal  effect  more  in  &vour  of  the 
grantees  than  the  statntory  form,  and  con- 
sequently the  appeal  fails.  From  my  silence  on 
the  other  numerous  points  argued,  no  assumption 
must  be  made  as  to  my  opinion  upon  them,  as,  in 
the  view  I  take,  I  do  not  think  it  is  needful  to 
express  any  opinion  upon  them.  I  may,  however, 
say  that  the  bill  of  sale  appears  to  me  to  have 
been  drawn  in  a  manner  calculated  to  embarrass 
the  reader,  and  with  a  highly  perverse  ingenuity. 

Sir  James  Haitnek. — I  wish  to  state  the  reason 
why  I  have  gone  so  fully  into  the  question 
whether  the  covenant  upon  which  Bowen,  L.J. 
held  the  bill  of  sale  to  be  invalid  was  or  was  nob 
a  good  one.  That  question  appears  to  me  to  be 
of  great  practical  importance,  for  such  a  covenant 
is  very  likely  to  be  mtroduced  into  bills  of  sale. 
Therefore,  though  I  have  come  to  the  conclusion 
that  the  bill  of  sale  is  void  on  another  ground,  I 
thought  ic  right  to  state  my  reasons  for  holding 
that  it  was  not  void  on  the  puliiciilar  ground  on 
which  Bowen,  L.J.  based  his  decision. 

Lord  EsusB,  M.B. — I  also  desire  to  say  that, 
in  my  opinion,  the  particular  ground  takw  by  my 
learned  Drotber  Bowen  cannot  be  maintained. 

Appeal  ditmiated. 

Solicitor  for  appellants,  R.  pMrfeer. 

8oliottorB  for  reainndents,  Burgeu  and  Cowns. 


HIGH  COURT  OF  JUSTICE. 

CHANCEET  DmSION. 
Feb.  28  and  Marvh  11. 
(Before  Kat,  J.) 
£d  Mabshpteld  ;  Hakshfieij)  t>.  Hutchings  ; 
Hutchings  v.  Hutchings.  (a) 
Mortgage — Power  of  sale — Sale  hg  mortgage^'' 
Arreare  0/  interest — Retainer  hy  mortgageo  of 
more  tlum  tixyears'  arrean^Statute  03 LtmUa- 
i%on$  (3^4  WtU.  4,,  e.  27),«.42. 

Sect.  42  of  the  Btatvte  of  Limitationa  (3^4  WiU, 
4,  c.  27)  doe$  not  c^eet  the  righi  cf  a  nortgagto, 

Cb)  BapoiMlir&A.  SGBiTCEUT,  Emi^BurAHa-*,\lAw. 


leho  hat  $6ld  under  hiepoteer  of  sale,  to  retain 
out  of  the  proceed*  more  than  eix  yean^  arrtar* 
of  intereet. 

Jfier  0ie  judgment  for  the  a^hnitMiration  of  Ae 
ettate  a  second  mortgagee  tf  real  property,  the 
f^rit  mortgagees,  in  exerdee  of  their  povser  of  tote, 
sold  the  mortgaged  property  and  received  the 
proceeds.  TJuy  retained  more  than  six  yean' 
arrears  of  vntereti, 

A  summons  was  iahen  oui  hy  the  plaintif  in  the 
administroMon  action,  a  beneficiary  under  the 
toill  of  the  second  mortgagee,  to  obtain  the  deci- 
sion of  the  court  whether  the  first  mortgagees  were 
entitled  to  retain  more  than  site  years'  arrears  of 
interest. 

The  first  mortgagees  were  not  parties  to  the  action, 
but  consented  to  appear  on  the  BKmmont  to  argvo 

the  question. 

The  second  mortgage  absorbed  aU  the  poeeible  sw^ 

plus  of  the  proceeds  of  sale. 
Seld,  theU,  aelkeproeeedtngsvierenot  "a  dMrm, 

action,  or  suit "  within  the  meaning  of  sect.  4&  cf 

<&8  Statute  tf  Limitaiione,  Aefiirtt  mortgageee 

were  enHtled  to  retain  more  than  tus  yeora* 

arrears  of  interest. 
Edmunds  v.  Waugh  (13  L.  T.  Bep.  N.  8.  739; 

L.  Rep.  1  E^.  418)  opprwed  of. 
Mason  v.  Broadbent  (9  L.  T.  Bep.  N.  8,  565;  33 

Seav.296)  dissented  from. 

In  1884  an  action  was  brought  to  administer  the 
estate  of  a  testator,  Bobert  Dngdale  Marshfield. 
deceased,  by  Aim6e  Elizabeth  Marshfield,  bis 
widow,  against  Robert  Coleman  Hutchings,  his 
executor  and  trustee ;  and  in  1885  another  action 
was  brought  for  the  same  purpose  by  Affoes  Annie 
Hutchings,  the  wife  of  tne  defendant  m  the  first 
action,  against  the  same  defendant. 

On  thfe  30th  Jan.  1885  judgment  was  given 
iu  the  two  actions  for  the  usual  accounts  and 
inquiries.  A  separate  certificate  of  debts  was 
taken,  and  a  surcharge  for  a  large  amonnt  was 
brought  into  chambers. 

Fart  of  the  testator's  outstanding  personal 
estate  consisted  of  a  second  mort««e  for  lOOOf. 
created  bv  one  James  Slade  Swaffield  npon  cer- 
tain freehold  hereditaments  in  the  county  ot 
Dorset. 

The  first  mwt^iage  waa  tor  a  snm  of  2OO0I. 
and  interest  at  5  per  cent.,  and  subsequently  to 
the  judgment  the  first  mortgagees,  in  pursuance 
and  in  exercise  of  the  power  of  sale  vested  in 
them,  sold  the  mortgaged  property  for  the  sum 
30001..  and  received  tlw  proceeds. 

On  the  ^h  Not.  1886  the  solicitor  acting  for 
the  first  mortgagees  wrote  to  the  receiver 
appointed  in  the  actions  a  letter  in  which  he  said 
that  he  was  desirous  of  sending  bis  account  to 
him  as  receiver  for  the  second  mortgagee  of  the 
mortgaged  proper^,  and  paying  over  the  amonnt 
due  to  the  receiver  from  the  proceeds  of  the  sale ; 
but  that,  aa  he  gave  an  undertaking  to  the  pur- 
chaser that  all  outgoings  up  to  the  time  of  the 
sale  should  bej^d,  he  waa  unable  to  settle  with 
the  receiver.  Then,  after  stating  that  there  was 
a  quit  rent  payable  iu  respect  of  a  portion  of  the 
property,  be  added  that,  if  the  receiver  would 
give  him  an  undertaking  and  ind«nnity  similar 
to  that  given  to  the  purchaser,  he  would  be  happy 
to  render  his  acoonnt  to  the  receiTer  and  pay 
over  the  balance  at  Mice. 

On  the  17th  NoT.^ip^,^h<(5^gfethe 
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first  mortgagees  rendered  an  account  o£  the  sale 
o£  the  mortgaged  properf.y,  showing  a  balance  in 
the  hands  of  the  nrst  mortgagees  <d  the  smu  of 
1291.  18«.  6d.  By  each  account  it  appeu^d  that 
the  sum  of  7912.  had  been  retained  by  the  first 
mortgagees  for  eight  and  half  years*  interest  on 
their  mortgage. 

An  application  was  sulseqnently  made  for  an 
amended  account.  The  solicitor  to  the  first 
mortgaj^ees  stated,  however,  that  they  having 
recovered  their  money  by  exercising  the  power  (h 
sale  were  entitled  to  deduct  the  whole  arrears  of 
interest;  and  that  the  Statute  of  Limitations 
had  no  application  to  the  case ;  but  that  the  first 
mortgagees  were  ready  and  willing  to  pay  over 
the  sum  of  1291.  18a.  6d.  upon  the  indemnity 
asked  for  being  given. 

A  summons  was  accordingly  taken  out,  on 
behalf  of  Aim^  Elizabeth  Marshfield,  the  plain- 
tiff in  the  first  action,  asking  that  the  receiver 
might  be  aathorised  to  accept  from  the  first 
mortgagees  the  sum  of  1291.  IBs.  6d.  aa  the  bal- 
ance iQ  their  hands  of  the  sals  moneys  appearing 
upon  the  account  rendered  by  them;  and  that 
the  receiver  should  pay  such  sam  when  so 
received  into  court  to  the  credit  of  these  actions ; 
and  that,. when  so  paid  in,  the  sum  might  be 
invested. 

The  summons  also  asked  that  it  might  be 
declared  that  any  liability  to  arise  in  respect  of 
the  undertaking  given  by  the  first  mortgagees  in 
respect  of  the  payment  of  any  outgoings  cnarge- 
able  upon  the  mortniged  property  accrued  on  the 
SOth  Oct.  1886  should  be  Whe  by  the  testator's 
estate. 

Although  the  first  mortgagees  were  not  parties 
to  the  action,  they,  on  the  plaintifE's  invitation, 
oonsented  to  come  in  and  argue  the  point  in  dis- 
pute upon  the  present  summons. 

The  mortgagor  did  not  appear,  as  the  snrplus, 
after  satisfying  the  first  mortgagees,  was  insuffi- 
cient to  satisfy  the  second  mortgage. 

W.  Phipson  Beale,  for  the  plaintiff,  in  support 
of  the  summons. — In  the  account  which  has  been 
furnished  the  first  mortgagees  charged  the  sum 
of  7912.  in  respect  of  arrears  of  interest  for  a 
period  of  eight  and  a  half  ycM-s,  which 
they  claim  to  be  entitled  to  deduct  on  the 
ground  that  the  Statute  of  lamitations  (3  &  4 
WilL  4,  c  27)  has  no  application  to  this 
case.  The  question  is,  whether  the  repre- 
sentative of  the  testator's  estate  can  BuccessfaUy 
enforce  payment  by  the  first  mortgagees  of  the 
balance  of  the  proceeds  of  sale  of  the  mortgaged 
property  after  satisfying  the  claim  of  the  first 
mortgagees  for  their  principal  and  costs,  and  for 
six  years'  interest  only;  in  other  words,  whether 
the  first  mortgagees  can  legally  and  properly 
retain  as  against  tne  Becond  mortgagee  more  than 
six  years'  interest.  Upon  this  question  the 
authorities  are  conflicting.  According  to  the 
decision  of  Bomilly,  M.B.,  in  McMon  v.  Broadbent 
t»  li.  T.  Bep.  K.  S.  5t)5 ;  33  Beav.  296).  the  second 
mortgagee  u  entitled  to  insist  that  the  first  mort- 
gagees shall  retain  oidy  six  years'  interest.  The 
UTBt  mortgagees,  on  the  other  hani^  rely  on  the 
dicta  of  Kindersley,  Y.C.,  in  his  judgment  in 
Bdmund*  V.  Waugh  (13  L,  T.  E^.  N.  S.  739 ;  L. 
Bep.  1  Eq.  418,  420).  In  that  case  the  Vice- 
chancellor  questioned  the  decision  in  Maaon  v. 
^nadbtni  (u6i  «up.).    I  submit^  however,  that 


the  authority  of  Maaon  y.  Broadbent  should  be 
followed  rather  than  that  of  Edanunda  v.  WoMgh, 
inasmnoh  as  Lord  Bomilly'sdecisionin  the  former 
case  proceeds  upon  the  footing  that  the  mort- 
gagor would,  if  he  were  seeking  to  redeem,  be 
required  to  pay  only  six  ;^ears'  arrears.  It  has 
never  been  disputed  that  in  a  foreclosure  action 
the  mortgagee  can,  under  sect.  42  of  the  Statute 
of  Limitations  (3  (fe  4  Will.  4,  c  27),  only  recover 
six  years*  interest,  and  there  is  no  sound  reason 
why  the  same  principle  should  not  apply  to  a 
redemption  action.  Ednvanda  v.  Waugh  (vhi 
Mup.)  was  a  different  case  to  Mtum  v.  Broadbent 
(ubi  aup.),  for  the  former  ease  was  a  snit  br  the 
troatees  and  executors  of  the  mortgagee  to  admin- 
ister his  estate,  the.  proceeds  of  sale  b«ng  paid 
into  court  by  them  in  their  own  suit.  An  express 
trust  makes  no  difference  now,  since  the  Real 
Property  Limitation  Act  1874,  s.  10.  [KiT,  J. 
referred  to  Re  Steads  Mortgaged  Estates,  35  L.  T. 
Rep.  N.  a.  465;  2  Ch.  Div.  713.]  There  Malins, 
Y.C.  allowed  only  six  years'  arrears,  distingnish- 
ing  the  case  from  Edmunda  v.  Waugh  (ubi  «up.). 
riCiT,  J.  referred  to  Be  Slater's  Trusts,  40  L.  T. 
Rep.  K.  S.  184;  11  Ch.  Div.  227.]  That  case  is 
also  in  the  plaintiff's  favour.   He  referred  also  to 

Colyer  v.  Finch,  5  H.  of  L.  Cu.  92S. 
[Kay,  J.  referred  to  Smith  y.  HiU,  38  L.  T.  Bep. 
N.  S.  638;  9  Ch.  Div.  143.] 

Edward  Beaumont  for  the  plaintifE  in  the  second 
action. 

B.     Norton  for  the  defendant. 

Church,  for  the  first  mortgagees,  wna  not  called 
upon  to  argue. 

Kat,  Jv^I  confess  I  am  not  able  to  resist 
the  reasomng  and  logic  of  Kindersley,  Y.C.  in 
Edrrmnds  v.  Waugh  (13  L.  T.  Rep.  N.  S.  739 ; 
L.  Rep.  1  Eq.  418,  420).  In  this  case  the  second 
mortgagee  of  a  certain  real  estate  has  died,  and 
his  estate  is  being  administered  in  this  action. 
The  first  mortgagees  are  not  parties  to  this 
action,  but  they  have  sold  the  mortgaged  estate 
under  a  power  of  sale.  The  executor  of  the 
second  mortgagee  in  this  action  has  induced  the 
first  mortgagees  to  appear  on  this  summons  in 
order  that  the  question  may  be  determined  haw 
many  years*  arrears  of  interest  the  first  mort- 
gagees are  entitled  to  retain  out  of  the  proceeds 
of  that  sale.  That  short  statement  shows  that 
the  first  mortgagees  are  not  proceeding  against 
the  estate  either  by  way  of  distress,  or  by  way  of 
action,  or  by  way  of  snit.  In  fact,  they  are  not 
proceeding  against  the  estate  at  all,  but  they  are 
brought  before  the  court  on  a  proceeding  which, 
unless  they  submitted  to  it,  would  be  irr^nlar. 
But  they  submit  to  the  jurisdiction  in  order  to 
have  the  i>oint  decided  whether,  out  of  the 
moneys  which  have  come  to  their  hands  through 
their  having  sold  the  mortgaged  estate,  these 
moneys  being  proceeds  of  the  sale,  they  are 
entitled  or  not  to  retain  more  than  six  years* 
arrears  of  interest.  Now,  before  the  Sti^ate 
of  Limitations  (3  A  4  Will.  4,  c.  27),  there  is 
no  doubt  they  would  have  been  entitled  to 
retain  more  than  nx  years*  arrears,  or  to  recover 
more  than  six  years ;  but  by  sect.  42  of  that  Act 
it  is  provided  that,  after  the  31st  Dec.  1833, 
'*  no  arrears  of  rent  or  of  interest  in  respect 
of  any  sum  of  mon^  charged  upcm  or  payable 
out  of  any  land  or  rent,  or  in  r^tMct-^fa^y 
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legKj  or  any  damageB  in  respect  of  such  arrears 
oi  rent  or  interest,  shall  be  recovered  by  ai^ 
distxesB,  action,  or  suit,  but  within  six  years  next 
aifter  the  some  respectively  shall  have  become 
due."  Thus  lar  tnat  8eoti<m  only  liinits  the 
right  of  the  mortgagee  in  the  case  in  which  he 
tries  to  recover  his  interest  by  distress,  action, 
or  suit.  In  every  other  case  his  right  is  not 
limited,  but  left  as  it  was  under  the  old  law. 
ITobodv  can  donbt  that,  nnder  the  old  law,  if  he 
had  sold  the  estate  nnder  his  power  of  sale,  he 
might  satisfy  himself  more  than  six  years' 
arrears  of  interest  ont  of  the  monev  in  his  hands. 
This  law  does  not  seem  to  be  affected  by  that 
section  of  the  statute.  In  stmng  this,  I  know 
I  am  only  repeating  in  less  effective  words  what 
was  Boid  by  Kindersley,  Y.C.  in  Edmimda  y. 
Waugh  (u&t  tup.),  where  that  learned  jndge,  after 
referring  to  Lord  Bomilly's  decision  in  Maton  v. 
Bnadbmt  (9  L.  T.  Bep.  N.  S.  565  ;  33  Beav.  296), 
thas  expresses  the  law :  "  I  wn  bound  to  si^  that, 
with  all  deference,  I  cannot  concur  in  the  con- 
clnsion  that  a  bill  a  mortgagor  to  recover  the 
Hurplns  money  comes  within  the  terms  of  the 
Ji2nd  section  as  being  a  suit  by  which  arrears 
of  interest  are  sought  to  be  recovered."  This 
smnmons,  if  it  can  be  treated  as  a  suit  at  all, 
is  not  a  snit  by  a  mortgagee  to  recover  his 
interest,  bnt  a  snit  against  tne  mortgagee  by  a 
person  standing  in  the  same  position  as  the  mort- 
gagor to  recover  the  surplus  of  the  proceeds  of 
sale  after  satisfying  the  mortgage.  Therefore 
the  CAse  falls  exactly  within  the  decision  of 
Kindersley,  T.C.,  and  I  must  hold  that  the  first 
mortgagees  have  the  right  to  retain  more  than 
six  years'  arrears  of  interest.  The  nndertakiog 
referred  to  must  be  given  as  required. 

Solicitors  :  TVoUope  and  Winckujorih ;  Munm 
and  Longden,  agents  for  Andrews  and  Go.,  Dor- 
chester ;  Prior,  Church,  and  Adamt,  agents  for 
Henry  Salter  Dickinson,  Poole,  Dorset. 


3£areh  10, 16,  and  17. 

(Before  Kay,  J.) 

STHINGTOK  AMD  Co.  V.  FoOIllAN,  PUTTY,  AMD  CO. 

Trade  name  —  "  Guaranteed  " — Exchuive  user — 
Injunction. 

A  firm  of  wrtet  manu/a«tareri  had  for  upwards  qf 
four  years  been  the  exclusive  maken  and  seUers 
of  a  corset  which  they  called  the  "  Ouaranteed 
Corset,"  ths  wear  whidi  they  gnaranleed  for 
tweltte  moniha  hy  undertaMng  to  ai^ly  amy  pur- 
chaser with  a  new  corset  tn  ease  of  eomptaint 
vnihin  thai  period.  The  corset  was  sold  in  a  hox 
bearing  a  printed  label  with  the  words  "  Ovaran- 
teed  Corset "  in  large  and  conej^ietious  type,  and 
in  smaller  type  the  words,  "  This  corset  is  guaran- 
teed to  wear  twelve  months." 

The  defendants,  a  rivalfirm  of  corset  manufacturers, 
eubsequently  introduced  a  cheaper  ana  inferior 
corset,  the  wear  of  which  they  also  jprofessed  to 
^uoranfos/or  twdve  monfAf,  cmA  wh»«k  fhey  told 
V*  a  box  bearing  a  printed  label  vrith  Aa  words 
"  Qvaranteed  Corset"  inlarge  type,amdvnird»in 
smaller  type  eimUar  to  the  pIaiwK{f«*. 

Hdd,  in  an  oflKon  by  the  ptamit^for  an  n^'wie- 
Hon,  &wt  the  vxtrd  '*  gvairantaed    vku  mo<  so 
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dittvnetively  and  eaeduaivt^  appUeaWe  to  the 
pAaintUfa*  eorti  aa  that  the  eowi  wovdd  rMfrnw 
the  defendants  from  using  the  same  word  in  con- 
nection with  theiir  corset. 
The  plaintiffs  in  this  action,  B.  and  W.  H. 
Symington  and  Ca,  were  a  firm  ot  wholeBale 
oorset  mannfaotorers,  carrying  on  business  at 
Market  Harborongh  and  elsewhere. 

The  defendants,  Footman,  Pretty,  and  Co.,  and 
William  Chater  Owen,  ouried  on  a  similar  bad- 
ness at  Ipswich. 

By  their  statement  of  claim,  delivered  on  the 
10th  May  1886.  the  plaintiffs  alleged  that  in  Oct. 
1882  they  invented  a  system  of  guaranteeing  the 
wear  of  a  corset  for  a  period  of  twelve  months 
from  the  date  of  its  sale  by  the  draper,  such 
corset  being  of  a  peculiar  construction,  and  the 
guarantee  or  warranty  being  assured  in  the  follow- 
ing manner  :  Each  of  such  corsets  was  inclosed 
and  sold  in  a  box,  and  in  each  box,  and  with  each 
corset,  was  a  postcard  bearing  a  number  corres- 
ponding with  a  number  stfunped  upon  the  corset 
which  it  accompanied.  Printed  upon  the  card 
was  a  form  to  be  filled  in  and  completed  by  the 
draper  who  sold  the  artirle,  who  also  posted  the 
card  so  filled  in  and  completed  to  the  plaintiffs 
upon  the  da^  the  sale  was  effected.  In  case  of 
com{daint  of  the  articles  sold  during  the  period 
over  which  the  warranty  extended  the  nnmbv 
was  g^ven  by  the  purchaser  to  the  drapw,  who 
made  the  necessary  communication  to  the  plain- 
tiffs which  insured  rectification.  Upon  each  box 
containing  a  guaranteed  corset  was  always  affixed 
a  label  identi^ng  the  article  sold  therein  by  the 
words  "  Guaranteed  Corjet "  printed  thereon  in  a 
distinctive  and  conspicuous  manner,  and  contain- 
ing the  following  letterpress  in  smaller  print : 
"  'Dub  corset  is  guaranteed  to  wear  twelve  months, 
and  the  makers  nndertake  to  make  good  any 
defect  which  may  occur  during  that-  time."  The 
label  did  not  bear  the  plaintiffs'  name  in  full,  bnt 
only  their  initials  in  Bmall  type. 

On  the  29tb  Jan.  1883  the  plaintiffs  registered 
their  label  as  a  trade  mark,  under  the  provisionit 
of  the  Tnde  Marks  Registration  Act  1875,  being 
distingoished  W  the  No.  31,287  ^^leaiing  M 
pages  201  and  2b2  of  the  Trade  KorAt  Jowwd  of 
the  11th  April  1883,  Ko.  277. 

Untihtbont  March  1886 the  plaintiffs  ooitinned 
to  have  an  exclosiTO  si^  of  their  corsets  onder 
the  name  of  the  "  Guaranteed  Corset ;  '*  bat  in 
that  month  they  discovered  that  the  defendant. 
William  Chater  Owen,  had  commenced  making 
and  selling  a  description  of  corset  inferior  in 
quality  by  comparison  with  that  of  the  plaintiffs, 
and  was  affectmg  to  guarantee  its  wear  for  the 
like  period  of  twelve  months,  distin^^uishing  it  as 
the  "  Guaranteed  Corset,*"  and  issumg  it  in  a  box 
bearing  a  label  with  the  words  "Guaranteed 
Corset  cottspicnonsly  printed  thereon,  with 
accompanying  letterpress  in  smaller  print,  the 
same  label,  words,  and  letterpress  being  sal> 
stantiaUy  similar  to  and  only  colonrafaly  diffteing 
from  those  employed  by  the  plaintiffs. 

The  system  adopted  by  the  defendant,  W.  C. 
Owen,  for  the  sale  of  his  corset  was  sn^tantially 
the  same  aa  that  invented  and  exercised  by  tne 
plaintiffs,  the  only  variation  being  that,  in  lien  of  a 
separate  postcard,  there  was  attached  to  the 
corset  a  ticket  (termed  hj  him  a  "coupon") 
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impresBed  npcm  the  oonet.  In  oue  of  complaint 
of  the  article  sold  this  ticket  was  afterwards  sent 
to  the  selling  draper,  vho  transmitted  the  com* 
idsint  to  the  maker. 

On  discoTering  the  existence  of  the  corset 
^Btem  and  label  of  the  defendant,  'W.  C.  Oiren, 
the  plaintiffs  at  once  caused  inqairiee  to  be 
made,  and  consulted  their  solicitors,  who  there- 
npon  wrote  to  the  defendant,  W.  0.  Owen,  a 
letter,  dated  the  Ist  March  1886,  requesting  him 
to  discontinne  the  nse  of  any  label  tending  to 
infringe  the  plaintiffs'  right,  and  warning  nim 
Hat  proceedings  would  be  taken  for  the  protection 
of  such  rights.  In  reply  to  that  letter  the 
plaiiitifiB  received  a  letter  dated  the  8rd  March 
1886  from  the  solicitors  to  the  defendant  denying 
any  imitation  of  the  plaintiffs*  label,  and  iirEorm- 
ins;  the  plaintiffs  (who  then  became  aware  of  the 
feet  for  the  first  time)  that  the  defendants, 
Footman,  Pretty,  and  Co.,  were  the  mannfacturers 
of  the  corsets  so  sold  by  the  defendant,  W.  C. 
Owen. 

In  oonseqaenoeof  sncfa  letter  the  plaintiffs  com- 
menced this  action  on  the  2Qd  April  1886. 

The  plaintiffs  claimed  an  injunction  to  restrain 
the  defendants  from  selling  any  corsets  under  the 
name  of  "  Guaranteed  Corsets,  or  under  any  other 
name  of  which  the  word  "  guaranteed  "  lormed 
part,  or  from  bo  selling  the  same  or  using  or 
issuing  any  boxes  or  labels  leading  to  the  belief 
that  the  corsets  sold  by  the  defendants  were  the 
plaintiffs'  manufecture,  and  £rom  infringing  the 
plaintiffa'  trade  mark,  No.  31,287. 

The  pluntiffs  also  claimed  an  accoant  of  the 
jRoflts  made  hy  the  defendants. 

By  their  statement  of  defence,  delivered  on  the 
27th  May  1886,  the  defendants  admitted  having 
sold  and  supplied  corsets  inclosed  in  boies  in  the 
usual  way,  and  that  they  had  guaranteed  that 
such  corsets  would  wear;  but  they  stated  that 
thejr  had  never  attached  and  did  not  attach  any 
importance  to  the  word  "guaranteed,"  and  that 
.the  defendants  Footman,  Pretty,  and  Co.,  who 
were  the  manufacturers  of  the  corsets  complained 
of,  offered  immediately  on  receiving  notice  of  the 
plaintiffs'  complaint,  but  without  admitting  in  any 
way  that  they  nad  a  right  to  ask  them  so  to  do,  to 
disumtinue  tne  nse  of  such  word,  and  before  the 
commencement  of  this  action  the  defendants 
Footman,  Pretty,  and  Co.  did  in  fact  entirely 
discontinue  the  nse  of  such  word. 

The  defendants  also  stated  that  if  the  plaintiffs 
were  entitled  to  guarantee,  to  the  ezcmsion  of 
other  manufacturers,  the  corsets  supplied  by 
them,  and  if  their  alleged  system  consisted  merely 
in  gnaranteeing  such  corsets,  they  (the  defen- 
dants) admitted  that  a  similar  system  had  been 
adopted  by  them ;  and  they  claimed  the  right,  in 
common  with  other  manufacturers,  of  guaran- 
teeing the  goods  supplied  by  them  respectively ; 
bnt  they  denied  that  they  had  in  any  other  way 
copied  the  plaintiffs'  alleged  system,  and  they 
further  demed  that  the  system  of  guaranteeing 
which  they  had  adopted  was  substantially  the 
same  as  the  alleged  system  of  the  plaintiffs. 

It  ^ipeared  that  the  defendants  nad  substituted 
the  wmd  "coupon"  for  "guaranteed"  on  their 
bone,  althongh  the  plaintiffs  did  not  receive  any 
notice  of  tiie  defendants  having  done  so  nntil 
after  the  action  had  been  commenced  and  the 
statement  of  olum  delivered. 

In  answer  to  interrogatorieB  delivered  by  the 
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plaintiffs,  a  member  of  the  defendants'  firm 
stated  that  his  firm  first  sent  out  their  corsets 
in  boxes  bearing  the  label  complained  of  in  Jan. 
1886,  and  that  in  tSept.  1886  he  instructed  a 
lithographer  at  Ipswich  to  prepare  that  label,  at 
the  same  time  handing  him  tne  plaintiffs'  label, 
"not  with  the  intention,  and  still  less  with  any 
instructions,  that  he  should  copy  it,  but  in  order 
that  he  should  avoid  doing  so,  and  should  not 
risk  infringing  any  copyright  to  which  the  plain- 
tiffs might  be  entitled.' 

Afterwards  the  plaintilfe  gave  the  defendants 
notice  by  letter  abandoning  so  much  of  their 
clidm  as  related  to  the  "  system  "  of  guaranteeing 
corsets. 

The  action  now  came  on  for  trial. 

The  evidence  showed  that  from  Oct.  1882  until 
abont  March  1886,  the  plaintiffs  were  the  only 
firm  of  manufecturers  selling  corsets  under  the 
title  of  "  Guaranteed  Corsets : "  that  buyers  for 
wholesale  houses  who  supplied  the  retail  drapers 
were  in  the  habit  of  ordering  corsets  from  tho 
plaintiffs  under  the  uame  of  "  Guaranteed  Corsets  " 
simply  in  the  same  manner  as  they  ordered 
"  Daisy,"  "  Beatrice,"  and  others  of  the  numerous 
descriptions  of  corsets  made  by  the  plaintiffs ; 
that  in  several  instances  the  retail  drapers  them- 
selves did  not  know  who  were  the  actual  makers 
of  the  article,  and  merely  ordered  it  from  the 
wholesale  houses  under  the  name  of  the  "  Guaran- 
teed ; "  but  that,  having  ordered  it,  they  were 
always  sapplied  with  the  plaintiffs'  corset,  until 
the  introduction  into  the  market  of  the  defen- 
dants' article,  when,  in  some  instances,  the  draper, 
after  Iwving  ordered  "  Gnaranteed  Corsets  "  from 
the  wholesale  house,  as  before,  was  supplied  with 
an  article  which  subsequently  turned  out  to 
be  the  defendants' ;  also  that  the  plaintiffs  had 
suffered  serious  loss  through  the  sale  of  the  defen- 
dants' "  Guaranteed  Corset." 

At  the  bar  the  plaintiffs'  claim  for  infringe- 
ment of  their  trade  mark  was  abandoned. 

Moidton,  Q.C>  and  G.  1.  Fo$twr  Cooke  for  the 
plaintiffs. — We  submit  that  the  word  or  name 
"  guaranteed,"  though  originally  descriptive  only, 
has  become  by  exclusive  user  so  distinctive  of  the 
plaintiffs*  article,  and  has  becopie  so  identified 
with  it,  as  to  entitle  the  plaintiffs  to  protection 
in  the  use  of  it : 

JHoMom  V.  TAorlnf'ff  Food  for  CaUU  Company,  42 

I..T.Bap.N.S.8Sl:  14Ch.  Div.748; 
UiUhOX  V.  Henry,  48  L.  T.  Bsp.  S.  S.  186;  15  Ch. 
Dir.  181 : 

"Singtr"  MachvM  ManufaiAwnrt  r.  WHmM,  38 
L.  T.  Bep.  N.  S.  SOS ;  8  App.  Cm.  376 ; 

Ott  Etoing  and  Co.  v.  Johjuton  and  Co.,  4&  L.  T. 
Bep.  N.  8.  67 ;  13  Ch.  Div.  434; 

Lavrie  v.  Baker,  2  Bep.  Pat.  Cu.  214. 

The  evidence  clearly  shows  a  deliberate  intention 
on  the  part  of  the  defendants  to  avail  themselves 
of  the  reputation  gained  by  the  plaintiffs  for  their 
article.  [Kat,  J.  referred  to  the  statement  of  the 
law  by  James,  L.J.  in  The  Singer  Manvfoustwring 
Company  v.  Loog  (44  L.  T.  Rep.  N.  8.  888 ;  18 
Ch.  Div.  396,  412.] 

Atton,  Q,C.  and  ^f.  G.  BUharde,  for  the  defwi- 
dants,  were  only  called  upon  on  the  question  of 
costs.  We  rely  on  the  fact  that  the  plaintiffs 
were  aware,  after  action  brought,  of  our  having 
discontinued  the  use  of  the  word  "  guaranteed." 

Kat,  J.— In  this  case  the  claim  that  is  made  is, 
so  far  as  I  kuow,a  no^  onfti^  !^^aj^^  j^^ui 


SncDiennr  in>  Go.  v.  FoonuH,  Vstm,  axu  Oo. 
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action  seeking,  according  to  the  Btatement  of 
claim,  to  restrain  the  defendanta  respectively,  and 
their  respective  servants  and  agents,  from  sdting 
or  advertising  or  offering  for  sale  any  corsets 
under  the  name  of  "Guaranteed  Corsets,"  or 
under  any  other  name  of  which  the  word  "  Guaran- 
teed "  forms  part,  or  which  may  represent  or  lead 
to  the  belief  that  the  corsets  mannfactured  or 
sold  by  the  defendants,  or  either  of  them,  are  the 
"  Guaranteed  Corsets,"  or  from  so  selling  or 
advertising  or  offeripg  for  sale  the  same,  or  using 
or  issniug  any  boxes,  cases,  wrappers,  or  labels  as 
to  represent  or  lead  to  the  belief  that  the  corsets 
mannfactured  or  sold  by  the  defendants,  or  either 
of  them,  are  the  manufacture  of  the  plaintiffs,  or 
from  representing  (contrary  to  the  fact)  that  the 
defendants,  or  either  of  them,  have  or  has,  are  or 
is,  entitled  to  any  registered  trade  mark  for 
"  Guaranteed  Corsets,"  or  for  any  description 
of  corset  called  or  known  as  the  "  Guaranteed 
Corset,"  or  from  representing  or  leading  to  the 
belief  that  any  corset  or  description  of  corset 
manufactured,  sold,  advertised,  or  offered  for  sale 
by  the  defendants,  or  either  of  them,  is  a  corset  or 
description  of  corset  of  the  trade  mark  for  which 
the  plaintiffs  are  the  sole  registered  proprietors, 
and  from  infringing  the  pTainciffs'  said  trade  , 
mark,  No.  31,287.  Now,  at  the  bar  the  last  claim, 
as  to  infringing  the  trade  mark,  is  given  up,  for 
the  reason  that  it  is  admitted  that,  upon  a  com- 
parison of  the  two  boxes  of  the  plaintiffs  and  the 
defendants,  the  one  label  is  not  so  like  the  other 
that  the  infringement  could  be  made  out,  even  if 
the  registration  of  the  trade  mark  was  a  valid  and 

E>od  registration.  But  the  registration  of  the 
bel  had  not  been  in  existence  for  five  years  prior 
to  the  commencement  of  the  action.  It  was 
registered  under  the  Trade  Karks  Begistration 
Act  1875.  Therefore  I  need  say  no  more  about 
that  point,  and  I  must  treat  this  as  not  being  the 
case  of  an  infringement  of  trade  mark  at  all.  In 
truth,  the  case  that  has  been  launched,  opened  to 
the  coTirt,  and  argued,  and  attempted  to  be  esta- 
blished and  proved,  is  that  the  use  of  the  word 
"  guaranteed  by  the  defendants  was  an  infringe- 
ment of  some  right  of  the  plaintiffs.  Of  course, 
if  the  trade  mark  had  been  in  question,  the  use  of 
the  word  "gnaranteed"  could  only  have  been 
the  infringement  of  the  right  of  the  plaintiffs  if 
they  conld  have  supported  that  part  of  their  claim 
in  which  it  seeks  to  restrain  the  defendants  from 
selling  their  goods  as  the  plaintiff  s' goods.  The 
law  I^ave  stated  during  the  argument,  in  the 
words  of  James,  L.J.  in  The  Singer  Manufaetunng 
Company  v.  Loog  (44  L.  T.  Rep.  N.  S.  888;  18  Ch. 
Div.  395,  412),  thus :  "  Whatever  name  is  used  to 
designate  goods,  anybody  may  use  that  name  to 
designate  goods  ;  always  subject  to  this — that  he 
must  not,  as  I  said,  make  directly,  or  through  the 
medium  of  another  person,  a  false  representation 
that  his  goods  are  the  goods  of  another  person." 
That  I  take  to  be  the  present  law ;  and  that  law, 
too,  is  involved  in  the  argument  in  this  case  before 
me  on  the  part  of  the  plaintiffs  and  by  the  evi- 
dence they  nave  given.  Now,  what  are  the  facts  P 
The  facts  are  these:  The  plaintiffs  Symington 
and  Go.  ore  mannfiMstarera  oi  ladies'  etHrsets,  and 
they  invented  a  veiy  ingenions  system,  not  of 
mannfaoturing,  but  of  suling  these  goods,  which 
was  as  follows :  They  guaranteed  the  wear  of 
their  corsets  for  twelve  months,  and  they  sold 
them  in  a  box  which,  when  it  wtts  sent  to  the 
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retail  draper,  contained  a  postcard  with  a  nnmbsr 
corresponding  to  a  label  affixed  to  the  corset. 
That  postcard  the  draper,  when  he  sold  the 
corset,  posted  to  the  manufacturers,  the  plaintifEa. 
That  was  an  indication  that  the  pu^icular  corset 
bearing  that  number  had  been  sold.  Therenpon, 
when  the  buyer  fonnd  that  the  corset  broke  or 
gave  way  in  any  particular  within  twelve  months 
after  buying  it,  tne  buyer  went  to  the  draper  of 
whom  it  had  been  bought — that  is,  to  the  retail 
vendor — and  pointed  out  the  defect.   The  retail 
vendor  would  take  the  corset,  send  it  back  to  the 
mann&ctnrers,  who  would  repair  the  defect  and 
forward  it  to  the  buyer  without  potting  the  buyer 
to  any  expense  in  respect  of  that  repair.   On  tha 
label  which  was  placed  <m  the  outside  of  the  bta 
containing   the   jduntiffs*   canieA  were  theaa 
words :  "  The  Guaranteed  Corset.    Tfaia  corset 
is   guaruiteed   to  wear  twelve   months,  and 
the  makers  undertake  to  make  good  any  defect 
which   may   occur   during   that  time."  The 
term  "  The  Gnaranteed  Corset "  is  a  repre- 
sentation of  the   plaintiffs'   system ;  but,  of 
course,  it  could  not  be  ccmtended  before  me  for 
a  moment  that  there  could  be  any  monopoly  of 
the  system.    Anybody  might  say  he  was  the 
original  inventor  of  this  system,  copy  it  exactly, 
and  use  the  ve^  same  system,  and  nobody  could 
prevent  him.   But  it  is  said  that  the  use  of  the 
words  "  Guaranteed  Corset "  on  this  b^iel,  which 
I  have  just  read,  has  bew  carried  m  withoot  any 
rivalry,  so  far  as  the  plaintiffs  know,  for  some 
four  years,  and  that  the  word  "guaranteed" 
came  to  represent  in  the  market,  not  the  system, 
but  the  corset.   The  plaintiffs'  difficulty  waa  this. 
I  put  it  to  counsel  during  the  argument :  "  Do 
yon  say,  then,  that  if  a  corset  of  this  kind  ow- 
tiuned  in  a  box  had  been  sold  without  a  guarantee, 
that  people  would  understand  it  to  be  the 
'  Guaranteed  Corset  P '  "    There  is  not  a  tittle  of 
evidence  of  that  sort.   The  word  "  Guaranteed" 
docs  not  refer  to  the  corset.   It  only  refers  to  an 
incident  connected  with  the  sale  of  the  corset.  I 
have  listened  to  a  great  deal  of  evidence  about  it, 
but  I  am  perfectly  satisfied  that  the  result  of  that 
evidence  is  only  this,  that  during  this  time  there 
was  not  known  in  the  market  any  other  manu- 
facturer who  had  adopted  this  system,  or,  indeed, 
any  other  vendor,  according  to  the  piaintiA* 
evidence.   They  say  that  no  other  vmdw  had 
adopted  this  system,  or  any  system  like  it. 
Th(»efore,  wh«i  the  plaintiffs  sold  their  corset, 
and  called  it  the  "  Guaranteed  Corset,"  with  all 
t^ese  words  which  I  have  read,  did  they  mean 
more  than  this,  "  this  corset  is  guaranteed  "  P  If 
anybody  inquired  for  a  "  Guaranteed  Corset,"  did 
they  mean  more  than  this,  "send  me  a  corset 
which  is  guaranteed  "  P   1  am  satisfied  that  they 
did  not.   In  the  first  place,  clearly  the  buyer  from 
the  retail  draper  did  not  know  who  made  these 
corsets  at  all.   He  could  have  not  the  least  idea, 
and  the  buyer,  of  course,  was  only  influenced  in 
buying  them,  or  was  mainly  influenced  in  baying 
them,  oy  his  obtaining  this  guarantee  when  he 
bought  them.   He  only  knew  that  on  this  corset 
there  was  this  gnarantee.   I  do  not  find  from  the 
evidence  I  have  heard  that  any  person  ever 
attached  to  the  word  "guaranteed  "  the  meaniiu 
that  the  corset  was  the  make  of  ^ymingtoa  ana 
Co.   If  that  is  so,  the  case  fails  upon  the  only 
point  argued  before  me,  because  what  Uie  djdm- 
dauta  did  was  this:  Ttu^  totu^i^^^^^^t 
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this  kind  of  corset  was  haring  a  very  lar^e  sale. 
They  discoTwed,  as  anybody  easily  conla,  what 
-was  the  system  of  niaraiiteeing  adopted  by  Messrs. 
^jmington  and  Co.  The  defendants  are  also 
nudEers  of  corsets,  and  they  determined  to  adopt 
the  system.  It  was  p^ectly  right.  The^  had  as 
muon  ri^ht  to  do  it  as  the  plaintiffs  ha^  They 
sold  their  corsets  in  boxes.  Their  corsets  were 
cheaper  in  price,  and  were  of  inferior  make ;  and 
they  pnt  upon  the  boxes  a  label,  with  the  words  in 
lai^  letters,  "  Guaranteed  Corset."  But  they 
put  other  words  on  the  label,  and  no  person  could 
mistake  one  label  for  the  other.  That  is  admitted, 
otherwise  I  suppose  I  should  have  heard  some 
argument  on  the  question  of  trade  mark.  It  is 
admitted  that,  so  far  as  infringement  of  trade 
murk,  goes,  this  oase  could  not  be  supported  for  a 
moment.  Now,  are  the  defendants  so  wrong  in 
doing  that  which  they  have  done  in  using  the 
word  "  gnaranteed,"  that  the  court  can  restrain 
them  by  iinnnctioaP  I  cannot  at  all  see  that  the 
court  can  do  so.  If  I  could  by  any  means  believe 
that  the  word  "gnaranteed"  bad  attached  itself 
to  the  pluntiffs'  corsets,  so  that  the  public  had 
come  to  understand  that  a  particular  kind  of 
corset  or  any  corset  made  by  the  plaintiffs  was 
called  "  Gnaruiteed,"  then  I  could  understand 
the  case.  But  on  the  evidence  before  me,  it  is 
shown  that  the  plaintiffs  make  a  great  number  of 
different  corsets,  and  that  they  never  attach  these 
words  "  Guaranteed  Corsets,"  excepting  to  the 
corset  to  which  they  attach  the  guarantee,  and 
that  then  th^  attach  the  guarantee  in  the  wa^  I 
have  pointed  out,  by  affixing  the  label  and  putting 
the  postcard  in  the  box.  As  I  have  already 
obaerred,  the  plaintiffs  have  nerw  hy  any  means 

S'ren  the  pablic  to  nnderstand  that "  Gnaranteed 
>rset  '*  meant  anything  else  but  this, "  a  corset 
which  we  will  guarantee."  Consequently  I  am 
quite  unable  in  that  state  of  cirenmstannes  to  say 
that  the  plaintiffs  have  made  out  that  which  is 
the  first  step  of  their  case — that "  guaranteed  "  has 
come  to  be  the  description  of  corsets  made  by  them. 
I  am  satisfied  that  it  has  not  come  to  have  that 
meaning.  Never  having  had  any  meaning  but 
"  a  corset  which  we  will  guarantee,"  anybody  else 
who  guarantees  a  corset  has,  it  seems  to  me,  a 
perfect  right  to  use  the  words  "  guaranteed 
corset."  That  being  the  only  complaint  urged 
before  me,  and  the  only  reason  pat  forward  as  a 
reason  why  this  action  should  succeed  a^inst  the 
defendants,  I  must  say  that,  in  my  opmion,  the 
action  fails.  I  think  I  ought  to  dismiss  this 
actum,  and  that  the  costs  should  be  paid  by  the 
plaintiffs. 

Solicitors  for  the  plaintiffs,  Bavidton  and 
MorritB. 

Solicitors  for  the  defendants,  Wilam,  SritiovB»f 
and  CfupmasZ. 


April  21  and  25. 

(Before  Kat,  J.) 

Selwth  v.  Gabht.  (a) 

Morigckgor  and  mortgagee— D^andt  in  ^oymani— > 
Pouwr  qf  Htle—E^rciM  qf—Friornotue  to  mart- 
gtigor  reqmring  pa^/ment, 

A  mortgage  dead  oontained  a  power  enabimg  the 
mortgagee  at  a»g  time  afi»  emiralion  veie 
.ealendair  monUu  from  m  date  ihereqf,  wtmout 

BflpotM  fer  &  A.  8oau«Bur,  Eiq,  BHiMBHl-i^w, 
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any  further  eoneent  on  fhe  part  of  the  mortgagor , 
to  «eU  the  mortgaged  property  aa  therein  men' 
tioned.  Provided  that  no  adU  should  be  effected 
under  the  power  unless  or  until  default  should  be 
made  in  payment  of  the  principal  moneya  or 
iiUereet  secured,  and  wUil  the  mortgagee  ehould 
have  given  to  the  mortgagor  a  notice  requiring 
payment  of  tiie  tame  prijuApal  or  irUerest  moneytt 
and  tJte  same  should  remain  unpaid  for  tkeperiod 
of  three  months  after  giving  euch  notice;  but  that 
upon  any  sale  purporting  to  be  made  in  pursu- 
ance of  Buch  power,  the  purchaser  should  not  be 
bound  to  inquire  as  to  the  propriety  or  regularity 
of  such  sale,  and,  notwithstanding  any  xmpro-^ 
priety  or  irregularity  whatsoever  in  any  such  sale, 
the  eam^  should,  so  far  aa  regarded  the  safety  and 
protection  of  tJieptarokaaer,  be  deemed  to  be  within 
the  power,  and  be  valid  and  effeetiuil  axcordingVy, 
and  the  remedy  the  mortgagor  for  any  bream 
of 'the  stipulaiiona  «AouId  be  in  damages  only. 

Beld,  theU,  although  there  was  a  nominal  power  of 
sale  aiat  months  after  the  date  of  the  mortgage,  yet 
the  mortgaaee  was  restrained  from  exercising  such 
power  utUu  defauUin  paym^t  had  been  Tnade^ 
which  could  onlv  happen  at  the  expiration  of  the 
six  months,  ana,  in  addition,  the  mortgagee  had 
given  notice  rB([uiring  paym^t  c^er  tAe  default, 
and  default  inmaking  that  payment  had  oocurred 
for  three  months  subsequently. 

Held,  also,  that  auch  a  clause  did  not  enable  a  p-wr- 
chaserfrom  the  mortgagee  {who  had  bought  with 
knowledge  that  a  prior  notice  had  not  been  given 
entitling  the  mortgagee  to  exercise  the  power  of 
eale)  to  maintain  Aw  purchase  againat  the  mort- 
gagor. 

Parkinson  v.  Hanbary  (1  Dr.  ^  Sm.  143)  followed. 

This  action  was  brought  by  Alice  Selwjn,  widow 
and  executrix  of  Congreve  Selwyn,  against 
Frances  Garfit,  widow,  •fohn  Jackson  Sudbury, 
Edward  Green,  and  Judith  Susannah  Southerden. 

The  plaintiff  claimed  {inter  alia)  that  an  order, 
dated  die  20th  June  1881,  and  made  between  tha 
defendant  Bdward  Green  of  the  one  part,  and  tha 
defondant  Fnuuies  Oarfit  of  the  other  part,  might 
be  declared  fraudulent  and  void  as  against  Iwr, 
and  set  aside  and  cmicelled. 

By  the  indenture  of  the  20th  June  1881,  the 
defendant  Edward  Green,  in  exercise  of  the  power 
of  sale  contained  in  an  indenture  of  mortgage, 
dated  the  22nd  Nov.  1880,  and  made  between 
Congreve  Selwyn  of  the  one  part  and  himself  of 
the  other  part,  had  sold  the  hfe  interest  of  Con- 
greve Selw;^n  in  certain  stocks,  funds,  and  securi- 
ties, and  his  reversionary  interest  in  the  funds 
subject  to  the  trusts  of  an  indenture  of  settlement 
made  on  the  man-kge  between  Congreve  Selwyn 
and  the  plaiiUiLE^  and  also  a  poliCT  of  assurance 
for  7001. 

The  property  comprised  in  the  indenture  of  the 
20tb  June  1881  had  been  mortgaged  to  Edwafd 
Green  by  Congrere  Selwyn,  by  the  indenture  of 
the  22nd  ISov.  1880,  to  secure  the  sum  of  800L 
then  owing  by  Congreve  Selwyn  to  Edward 
Green. 

The  further  facts  the  case  sufficiently  appear 
from  the  judgment. 

The  action  now  came  on  for  trial. 

Marten,  Q.C.  and  Kenyan  Parker,  for  the  plain- 
tiff, referred  to 

Coles  T.  Trecothick,  8  Tea.  234 ;  , 
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Luddy't  Tnutts  y.  Ptard,  65  L.  T.  Bap.  N.  8. 187; 

SSCii.  Dir.  500; 
CarUr  v.  Palmer,  8  CI.  *  Pin.  657 ; 
Hoole  V.  Bmith,  45  L.  T.  Kep.  N.  S.  38 ;  17  Ch.  Div. 

4M; 

JimUtu  T.  JonM.  2  Oiff.  99. 
iftlZar,  Q.C.  and  John  SimmontUf  for  the  defen- 
dant Frances  Garfit>  referred  to 

Parkinaon  t.  Haniury,  1  Dr.  &  8m.  143 ;  2  De  O.  J. 
A  Sm.  450 ;  on  apMal,  16  L.  T.  Bop.  N.  S.  243 ; 
L.  Bep.  2  E.  &  I.  App.  1 : 
Dicker  v.  Angerstein,  3  Ch.  Dir.  600. 

Inee,  Q.C.  and  P.  B.  Ahraham  for  the  defen- 
dant John  Jackaon  Sndbary. 

W.  B.  Heath  for  the  defendant  Edward  Green. 

Qroavenor  Woods  for  the  defendant  Judith 
Susannah  Soatherden. 

Eat,  J. — I  confess  it  seems  tome  impossible  to 
read  this  power  in  the  way  in  which  I  am  asked 
to  read  it.  The  first  and  main  queabion — the  pre- 
liminary question — is,  what  is  the  meaning  of  this 
power  reading  it  altogether  P  I  have  not  to  try  and 
read  it  more  against 'one  person  than  against 
another  person.  The  duty  of  the  conrt  is  to  find 
out  what  the  meaning  of  the  deed  is,  and,  if  I 
come  clearly  to  the  conclusion  as  to  what  the 
deed  really  meant,  I  have  no  right  to  lean  more 
in  favour  of  one  than  in  favour  of  another  in  con- 
sidering the  deed.  The  ordinal^'  power  of  sale, 
as  I  find  it  in  Mr.  Davidson's  well-known  forms, 
is  that,  if  default  shall  be  made  inpayment  of  the 
principal  or  interest,  or  any  part  thereof,  on  the 
day  of  ,  which  is  the  day  of  pay- 

ment, then  power  to  sell.  Here  the  mort^ftge 
deed  of  the  22nd  Nov.  1880  provides,  first  of 
all,  in  the  first  witnessing  part,  by  way  of 
covenant,  that,  in  consideration  of  8001.  due 
and  owing  from  Congreve  Selwyn  to  Edward 
Green,  Congreve  Selwyn  covenuits  that  be  will 
on  the  22nd  May  next — ^which  will  mean  the 
22nd  May  1881 — pay  Edward  Green  the  said 
sum  of  800!.,  with  interest  for  the  same  in  the 
meantime  at  the  rate  of  6  per  cent,  per  atmom 
without  any  deduction.  That  means  that  the 
mortgagor  will  on  that  day  pay  the  principal 
together  with  the  sum  of  interest.  Although  no 
doubt  the  money  was  due  and  owing,  it  was  not 
payable  under  this  mortga^  deed  until  that  da^ 
arriTed.  Then  the  proviso  for  redemption  is 
in  these  terms;  "That  if  the  swd  Con^eve 
Selwyn,  his  ezecntors,  administrators,  or  assigns, 
ehall  on  the  22iid  day  of  May  next  pay  to  the 
said  Edward  Green,  his  executors,  administratom, 
or  assigns,  the  said  sum  of  8001.,  with  interest  for 
the  same  in  the  meantime  at  the  rate  of  5  per 
cent,  per  annum  without  any  deduction,  then  the 
said  Edward  Green,  his  executors,  administrators, 
or  assigns,  shall  at  any  time  hereafter,  upon  the 
request  and  at  the  cost  of  the  said  Conjp^ve 
Selwyn,  his  executors,  administrators,  or  assigns, 
reassign  the  said  interest,  dividends,  and  annual 
produce,  reversion  policy,  and  other  the  premises 
hereinbefore  expressed  to  be  hereby  assigned, 
unto  the  said  Congreve  Selwyn,  his  executors, 
administrators,  or  assigns."  Then  comes  the 
power  of  sale,  which  is  in  these  terms :  And  it 
la  hereby  provided  and  declared  that  it  shall  be 
lawful  for  the  said  Edward  Green,  his  oecntors, 
admimstrators,  or  assigns,  at  any  time  or  times 
after  the  expration  of  six  calendar  months  from 
the  date  ox  these  presents,  without  any  further 
consent  on  the  part  of  the  said  Congrere  Selwyn,  i 
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his  executors,  administrators,  or  assigns,  to  sell 
the  said  interrat,  dividends,  and  annnal  produce, 
reversion,  poiicy  moneys,  and  other  the  premises 
hereinbefore  expressed  to  be  hereby  assigned, 
and  any  new  policy  which  may  be  effected  as 
hereinbefore  mentioned,  or  any  of  them,  or  any 
part  or  parts  thereof,  either  together  or  in  parcels 
and  either  by  public  auction  or  private  contract, 
with  power  upon  any  such  sale  to  make  any  stipa- 
lations  as  to  title,  or  evidence,  or  commencement 
of  title  or  otherwise  which  the  said  Edward 
Green,  his  executors,  administrators,  or  assigns, 
shall  deem  proper,  and  as  to  the  said  policy  or 
policies  of  assurance,  either  by  way  of  surrender 
to  the  office  or  offices  granting  the  same  or  other- 
wise ;  and  also  with  power  to  buy  in,  or  reBcind* 
or  vary  any  contract  for  aa^  and  to  resell  witb- 
ont  being  responsible  for  any  loss  oceasioined 
thereby  ;  and  lor  the  purposes  aforesaid,  or  any 
of  them,  to  execute  and  do  all  such  assurances  and 
things  as  tbev  or  he  shall  think  fit,  and  to  make 
such  sale  either  subject  to  the  securities  now 
affecting  the  premises  sold  or  by  arrangement 
with  the  person  or  persons  entitled  to  such  secu- 
rities discharged  therefrom,  and  to  enter  into 
such  arrangement  or  agreement  as  to  apportion- 
ing the  said  purchase  money  as  the  said  Edward 
Green,  his  executors,  administrators,  or  assigns 
shall  think  fit.  Provided  always,  and  it  is  here- 
by agreed  and  declared  that  the  said  Edward 
Green,  his  executors,  administrators,  or  assigns 
shall  not  execute  the  said  power  ot  sata"  I  paoae 
there  to  say  that  that  is  a  very  clear  ex|»e8skni 
amountiojg  to  tMs,  that,  altbongh  the  mortgagee 
has  nominally  the  power  to  sell,  he  shall  not 
exercise  it  unless  certtun  conditions  have  been  com- 
plied with.  What  are  those  conditions  9  The 
words  are :  "  Shall  not  execute  the  said  power  of 
sale  unless  and  until  default  shall  have  been  made 
in  payment  at  the  time  hereinbefore  appointed  ior 
payment  thereof  of  some  principal  money  or 
mterest,  the  payment  whereof  is  intended  to  be 
hereby  secured,  and  " — it  is  not  "  or,"  but  it  is 
"  and,"  so  that  there  must  bo  the  default — "and he 
or  they  shall  have  given  a  notice  in  writing  to  tiie 
said  Congreve  Selwyn,  his  executors,  adminis- 
trators, or  assigns,  to  pay  off  the  moneys  for  the 
time  being  owing  on  the  security  of  these  prpsents, 
or  left  such  notice  at  his  or  their  usual  or  last 
known  place  of  abode  in  England,  and  defonlt 
shall  have  been  made  in  payment  of  the  whole  or 
part  of  such  moneys  for  three  calendar  ntontfas 
from  the  time  of  giving  or  leaving  such  notice." 
Then  the  mortgage  deed  goes  on  to  provide  for 
other  contingencies.  Now,  first  of  all,  what  does 
the  foregoing  provinon  mean?  Does  it  mean 
that  the  mortgagee  may  give  a  notice  the  moment 
the  mortgage  has  been  executed,  and  then  sell  at 
the  end  of  six  mouths  P  Clearly  that  cannot  be 
so,  because  if  the  mortgagee  gave  a  notice  the 
moment  the  mortg^e  had  been  executed  there 
would  not  be  any  default  of  payment  at  all  during 
those  three  months — during  the  three  months  of 
default.  Does  it  mean  that  the  mortgagee  may 
give  at  any  time  during  the  six  months,  a 
notice  which  may  expire  a  day  after  the  six 
months  t  How  could  there  be^  if  that  were  done^ 
default  in  payment  for  three  calendar  months 
after  the  notice  P  There  coald  be  no  dpfanlt  at 
all  until  the  six  mcmths  had  aph«d.  TbanSon 
it  seems  to  me  impossible  to  doabt  thst  thi^ 
I  which  is  the  second  condition,  "^^^^^^f^*^ 
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the  condition  that  de&ult  shnll  have  been  made 
in  payment,  and  is  additinnd  thereto,  most  mean 
that  default  lias  prerioiuly  been  made  in  pay- 
mmt.  The  mortgagee  may  not  sell,  he  shall  not 
exercise  his  power  to  sell,  until  he  has  given  notice 
of  payment.  That  is  one  thing  required.  Not 
notice  to  pay  at  the  end  of  three  months,  but 
notice  to  pay  now  after  the  period  of  the  three 
months'  notice  has  expired.  In  other  words,  after 
the  three  months'  notice,  daring  which  three 
months  there  has  been  default  in  ptayment.  It 
seems  to  me  impossible,  consistently  with  grammar 
and  common  sense,  to  read  those  words  in  any 
other  manner.  Accordingly  I  hold  that  the  true 
construction  of  this  power  and  proviso,  reading 
them  together,  is  tnat,  although  there  is  a 
nominal  power  of  sale  six  months  after  the  date 
of  the  mort^ige,  yet  the  mortgagee  is  restrained 
from  exercising  such  power  until  default  in  pay- 
ment has  been  made  (which  can  only  happen  at 
the  expiration  of  .the  six  months),  and,  in  aaditiou 
to  that,  he  has  given  notice  requiring  payment 
sfter  the  default,  and  defaalt  in  making  tnat  pay- 
ment has  occurred  for  three  months  snbsequentty. 
I  am  not  able  to  give  any  other  meaning  whatever 
to  this  power  and  proviso  taken  together.  This 
is  a  case  in  which  I  should  not  be  at  all  inclined 
to  read  the  power  in  any  other  way,  unless  I  was 
absolutely  compelled  to  do  bo  by  the  grammatical 
construction  of  it,  for  the  property  mortgaged 
comprised  a  reversion — a  reversion  expectant  on 
the  life  of  the  mortgagor  and  of  his  wife,  a  rever- 
sion in  a  sum  of  58001.  That,  of  course,  was  a 
matter  of  a  very  specnlative  value.  It  was  most 
important,  therefore^  that  the  mortgagor,  and  the 
penons  claiming  under  him,  ehould  have  every 
reasonable  opportunity  before  such  an  interest  as 
that  were  put  up  for  sale.  The  sale  of  such  an 
interest  would  necessarily  be  an  extremely  specu- 
lative sale,  more  especially  so  as  this  was  not  a 
first  mortgage,  but  a  fourth  or  a  fifth  mortgage. 
Consequently,  there  was  every  roaaon  that  the 
mortgagor  snoold  have  reasonable  time,  after  the 
notice  requiring  payment  was  given,  to  see  whether 
he  could  or  not  effect  a  transfer,  or,  in  some  other 
mode,  redeem  this  mortgage.  Kow,  what  actually 
hajjpened  was  this :  The  mortgage  deed  being 
dated  the  22nd  Nov.  1880,  the  six  months  would 
expire,  as  I  have  said,  on  the  22ad  May  1881.  At 
the  date  of  this  mortgage  Mr.  Sudbury  was  acting 
as  solicitor  for  Mr.  Grben,  the  mortgagee,  and  he 
eoatinued  to  act  for  Mr.  Green  afterwards,  and  he 
prepared  the  mortgage  on  Mr.  Green's  behalf.  In 
Dee.  1880  his  mother,  Mrs.  (Jarfit,  instructed  him, 
on  his  advice,  to  buy  the  reversion  of  this  mort- 
gaged prc^terty  for  her.  On  the  19tb  Jan.  1881, 
having  received  those  instructions  from  his 
mother,  he  gave  notice,  as  solicitor  for  Mr.  Green, 
to  Mr.  Selwyn  to  pay  off  the  mortgage.  The 
notice  was  as  follows  :  "  I,  Edward  Green,  do 
hereby  give  you  notice  that  I  require  payment  of 
the  principal  som  of  800Z.,  interest,  and  costs 
due  to  me  under  the  mortgage  of  your  life 
interest  and  reversion,  interest,  and  policy  of 
insurance."  The  notice  was  dated  the  27th  Dec. 
1880,  but  it  was  not  served,  I  am  told,  until  the 
19th  Jan.  1881.  In  passing,  I  observe  it  is  quite 
clear  now  that  Mr.  Green%  solicitor  understood 
the  notice,  that  it  was  to  be  a  notice  for  imme- 
diate payment,  and  of  course  at  that  time  the 
mortgagee  could  not  have  required  immediate 
payment.  Then,  having  given  that  notice,  vrhich. 
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according  to  the  statement  to  me,  was  served  on 
the  19tb  Jan.  1881,  he  then  went  on  to  bargain 
on  behalf  of  Mrs.  Garfit,  his  mother,  with  Mr. 
Green  for  the  purchase  of  this  reversion  under 
Mr.  Green's  power  of  sale,  though  Mr.  Green 
afterwards  seems  not  to  have  understood  that 
such  was  the  transaction.  I  do  not  now  at  all 
rely  on  that ;  but  the  three  months  from  the 
service  of  that  notice  would  not  expire  until  the 
19th  April  1881,  so  that  the  three  months  would 
expire  before  the  money  became  payable.  This 
was  not  even  a  case  in  which  the  notice  was 
given,  so  that  the  three  months  would  expire 
after  the  date  of  payment.  Therefore,  going  back 
for  three  months,  there  never  was  default  oi  pay- 
ment of  any  sort.  Then  the  default  only  beran 
on  the  22nd  May  1881,  and  the  sale  was  actually 
made  by  a  deed  dated  the  20th  Jane  1881,  so  that 
there  was  not  three  months'  de&ialt  in  any  sense. 
Three  months  had  not  expired  from  the  22nd 
May  1881.  Clearly  there  were  not  three  months' 
de&nlt  after  the  notice  was  giveu,  and  so  there 
were  not  three  months*  default  at  all.  Mr. 
Sndbnry  acted  in  this  matter  throughout  as 
solicitor  for  Mr,  Green»  except  jnst  at  the  close 
when  the  sale  came  to  be  completed.  He  then 
advised  Mr.  Green  to  employ  another  solicitor. 
Accordingly  Mr.  Green  did  so  in  the  actual 
transaction  of  the  deed  of  conveyance ;  but 
Mr.  SudbuTT  must  be  taken  to  have  known 
perfectly  well  that  the  notice  he  gave  was  nob 
a  notice  which  could  fXMsibly  prodnoe  three 
months'  de&nit  at  the  time  wnen  the  sale  was 
completed.  Even  it  that  were  not  so,  Mrs. 
Garnt  must  be  taken  to  have  been  perfectly 
well  aware  of  the  contents  and  purport  of  the 
deed  under  which  she  bought,  because  the  power 
of  sale  was  the  title  of  the  person  selling  to  her. 
Therefore  I  must  take  her  to  have  known  that 
the  three  months'  default  bad  not  occurred  when 
the  sale  to  her  was  completed.  There  are  very 
serious  questions  behind  this  case,  as  I  can  see 
from  the  opening  which  has  been  made.  But  I 
called  upon  counsel  to  satisfy  me  on  this  pre- 
liminary point,  and  I  have  not  been  satisfied. 
This  seems  to  me  to  be  a  case  in  which  a 

frarchaser  from  a  mnrt^gee  bought  with  know- 
edge  that  a  prior  notice  which  was  requisite 
had  not  been  given  entitling  the  mortgagee  to 
exercise  the  power.  I  follow  the  words  cS  the 
deed  in  s»mg  that.  Accordingly  the  case 
which  has  been  cited  of  Parkinton  v.  Baahury 
(1  Dr.  &  Sm.  143),  the  authority  of  which  has  not 
been  disputed,  applies.  In  that  case  Kindersle^, 
V.C.  (at  p.  147)  said  :  "By  the  power  of  sale  in 
Chambers*  mortgage  deed  it  was  provided  that 
no  sale  should  be  made  without  three  months' 
previous  notice  in  writing  having  been  given  to 
the  mortgagor  requiring  payment  of  the  mort- 
gage money.  No  such  notice  was  ^ven,  and 
in  fact  no  notice  could  be  given,  Parkinson 
having  died  some  three  years  before,  and  there 
being  no  representative.  It  is  trae  the  mort- 
gage deed  contained  the  usual  clause  that  the 
purchaser  of  the  mortgaged  premises  should  not 
be  required  to  ascertain  that  previous  notice 
had  been  given,  nor  inquire  into  the  neoessity  or 
«pediency  of  such  sale,  and  that  the  receipt  of 
Chambers  should  be  a  sufficient  discharge  to  the 
purchaser;  and  it  is  contended  that  this  clause 
exonerated  Mrs.  Hanbury.   I  am  of  opinion  that 

such  a  clause  does  not  enable  a  llfii%>hwrr^<jto 
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laiows  that  notice  has  not  been  nven,  to  BDBtain 
Ur  pnrcbase."   Tbat  case  went  by  appeal  to  the 
House  of  Lords  (see  16  L.  T.  Rep.  N.  S.  243 ;  L. 
Bep.  2  E.  &  I.  App.  1} ;  but  neither  in  the  Court  of 
Appeal  before  the  Lorda  Jnaticea  (see  2  De  Q.  J. 
&  Sm.  450),  nor  in  the  House  of  LordH,  was  this 
point  raised  again.   It  was  submitted  to  ;  and  no 
authority  has  been  cited  to  me,  and  I  myself  do 
not  know  of  ^y,  which  in  the  least  degree 
impugns  the  doctrine  laid  down  by  Kindersley, 
T.C.   It  is  a  doctrine  whjch  commends  itself  to 
one's  common  sense  and  reason  most  emphatically. 
If  there  be  a  restriction  upon  a  mortgagee's  power 
■ot  sale,  expressed  as  clearly  as  the  restriction  in 
this  case  is  expreaaed,  and  a  pnrehaser  bays  from 
the  mortgagee,  knowing  at  tne  moment  that  the 
mortgagee,  by  reason  of  not  having  complied  with 
the  conditiona  in  the  power,  has  no  right  to  «ecute 
this  power,  it  would  be  a  ^oss  injustice  to  allow 
mch  a  purchaser  to  maintain  the  purchase  as 
against  the  mortgagor.   Accordingly,  I  hold  in 
this  case  that  the  purchase  cannot  be  maintained, 
becanse  the  power  of  sale  has  not  been  duly 
exercised.   It  is  said  that  the  defendants,  Mrs. 
Osrfit  and  Mrs.  Sudbury,  have  pleaded  what  I  am 
asked  to  hold  to  be  equivalent  to  acquiescence  on 
the  part  of  Mr.  Congreve  Selwyn.  In  mr  opinion, 
however,  it  is  infinitely  below  a  plea  of  acquies- 
-cence.  In  order  to  establish  acqniescence  it  mnst  be 
pleaded  distinctly  that  the  mortgagor  knew  of  the 
mistake,  knew  oi  the  impropriety,  and  acquiesced 
notwithstanding.   Nothmg  is  more  clear  than 
th^,  that  acquiescence  can  only  be  asserted 
af^ainst  a  person  who  knows  all  the  facts  and  all 
his  rights.  In  order  to  show  acqniescence  it  must 
be  pl^ed  that  the  mortgagor  knew  all  the  facts, 
knew  his  rights,  knew  that  the  power  of  sale  was 
not  being  properly  exercised,  and  yet  acquiesced. 
TFhere  is  nothing  of  that  kind  here,  nor,  indeed, 
anything  approaching  it.   Accordingly,  it  seems 
to  me  that  Mrs.  Garfit  must  pay  the  costs  of  this 
action  np  to  and  including  the  hearing ;  that  the 
sale  must  be  set  aside  aa  a  sale,  and  must  be 
treated  as  a  mere  transfer  of  the  mortg^e  of  Mr. 
Oreen;  and  that  the  plaintiff  will  have  liberty 
to  redeem  on  that  footing.    Then  there  will  be 
the  nsual  redemption  decree  made  as  against  Mrs. 
Ourfit.  With  respect  to  Mr.  Sudbury,  he  has  been 
brought  before  the  court  upon  the  allegation  that 
he  himself  was  interested  in  this  purchase,  and 
that  the  purchase  moneywaa  his.   That  has  been 
almndoned  at  the  bar.   Therefore,  the  action  will 
be  dismissed  as  against  Mr.  Sudbury,  with  oosts. 
As  against  Mr.  Green,  no  relief  is  now  asked  for. 
and  therefore  I  do  not  see  how  I  can  avoid  dis* 
missing  this  action  as  against  him  also.   I  think, 
however,  that  I  cannot  give  any  costs  to  Mr. 
Green.   There  will  be  a  declaration  that  the 
power  of  sale  was  not  properly  exercised,  and  that 
the  transaction  must  be  treated,  as  between  the 
plaintiff  and  Mrs.  Garfit,  as  being  a  transfer  of 
the  mortgage  of  Mr.  Green.   Then  there  will  be 
the  usual  redemption,  decree  against  Mrs.  Garfit, 
and  also  against  Mrs.  Soutberden.   With  regard 
to  the  form  of  the  account,  it  will  be  the  nsoal 
redemption  account. 

Solicitor  for  the  pluntiff,  Bobert  Cory  SancoU. 

Solicitors  for  the  defendants  Frances  Garfit 
and  John  Jackson  Sudbniy,  DvhoU,  Seid,  and 
W^iamt,  agents  for  Clarke,  ffucUmry,  WiUiamt, 
and  Green,  Ludlow. 


Solicitor  for  the  defendant  Edward  Green, 
G.  R.  F.  E.  Toeqw. 

Solicitors  for  the  defendant  Judith^Sammili 
Soutberden,  JB.  Q.  Ifarsdm  and  ITtlnm. 


Baivrday,  AprH  23. 
(Before  Chittt,  J.) 

WllLlAMSOK  V.  BUBRA6B.  (a) 

Practice — Morfgaaor  and  mortgagte — Adionfor 
foreeloeure  —  Cuttm  for  mwsessum  —  Form 
order— BtUet  <4  Oomt  18E8,  Order  X72ZT.,  r,  2. 
The  mimites  of  the  order  in  a  mortgagee's  aciion, 
where  potsesrion  of  the  mortgaged  premiset  ie 
{inter  alia)  claimed,  thould  coiUain  a  directum 
thai,  in  d^anM  cf  the  defendant  redeeming^  Ite 
ehould  deliver  wp  poesessum  of  the  mortgaged 
premises  to  the  plaintiff,  inaemtidi,  at  the  order 
for  possession  is  a  conditional  order  like  afor^ 
closure  order,  and  reguirea  to  ie  made  ateoZirfe 
Uke  aforedosure  order. 
Lm  a  mortgagee's  action  the  writ  was  indorsed  for 
payment  of  the  moneys  doe  under  the  mortgage, 
and  to  have  such  mortgage  enforced  by  foreclosure 
or  sale,  a  receiver,  and  possession  of  the  premises 
comprised  in  the  mortgage. 

The  defendfmt,  the  mortgagor,  did  not  aj^nar, 
and  the  plaintiff  caosed  his  statement  of  claim  to 
be  filed. 

The  action  was  then  set  down  as  a  ahort  conse. 
and  came  on  upon  motion  for  judgment  in  default 
of  appearonoe  and  defence. 

Tm  notice  of  motion  asked  for  the  relief 
scribed  in  the  indorsement  on  the  writ  in  the 
terms  ot  the  minutes  attached  to  the  notioeof 
motion. 

The  minutes  were  accordiog  to  the  form  set 
out  in  Farrer  v.  Laeey,  Hartland,  and  Co.  (53 
Xi.  T.  Rep.  N.  S.  515 ;  31  Cb.  Diy.  42, 51).  with  the 
exception  of  a  direction  that  in  default  of  the 
defendant  redeeming  he  should  deliver  up  posses- 
sion of  the  mortgaged  premises  to  the  plaintiff. 

Charles  Church,  for  the  plaintiff,  submitted  to 
the  court  whether  the  insertion  of  such  a  direction 
was  necessary,  and  referred  to  Order  XVlIL, 
r.  2,  of  the  Rules  of  Court  1883. 

Chittt,  J.  said  that  the  direction  ought  to  be 
inserted  in  the  minutes,  inasmuch  as  the  order 
for  jxisseBsion  was  a  conditional  order,  like  a  fore- 
closure order,  and  required  to  be  made  absolute 
like  a  foreclosure  order. 

Solicitors,  White  and  Sons. 


Satnrdcvy,  May  14. 
(Before  Chittt,  J.) 
The  Bikmekghah  and  Distbjct  Lahd  ConAXT 
LiKiTBD  V.  Thk  LoirnoN  ahd  NoBra-Wunu 
Railway  Compakt,  No.  2.  (a) 
Practice — Third-party  procedure — Time — Delays 

Bulet  of  Court  1883,  Order  XVJ.,  rr.  48,  50. 
An  application  hy  a  defendant  for  leave  to  issue  a 
third'parfy  notice  under  rule  48  of  Order  XYI. 
of  the  BuUe  of  Court  1883  should  he  nwrfa 
prompilv;  the  time  eontemplaied  Jn^  the  order  at 
that  wtUtn  tDhieh  the  applieaHon  uiohe  wds 
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heimg,  as  a  general  rule,  wUhMt  the  time  limited 
for  adhering  ike  d^enee,  and  at  the  latest  b^ore 
ihephti^ng$  are  doted. 

AoBKEmNTS  were  entered  into  between  the  tenant 
for  life  in  possession  of  a  certain  estate  and  the 
Birmiughain  and  District  Land  Company  Limited 
nnder  which  the  land  company,  for  the  purposes 
<^  building,  were  let  into  possession  of  lands 
forming  part  of  the  estate. 

The  agreements  provided  that  the  hooses 
agreed  to  be  built  should  be  oompletely  finished 
outhe  29th  Nov.  1885. 

Li  1883  an  Act  of  Pailiament  was  passed, 
authorising  an  undertaking  by  the  London  and 
North-Western  Bailway  Company  which  involved 
the  acqniRition  of  part  of  the  lands  comprised  in 
ilw  agreements. 

Frmrionsly  to  the  passing  of  the  Act  the  tenant 
for  life,  at  the  recjoeBt  of  the  land  compainy,  had 
gruted  an  extension  of  time  to  the  land  company 
tor  the  completion  of  their  bnilding  operations. 

The  railway  company  having  purchased  from 
the  tmstees  of  the  estate,  with  the  consent  of 
the  teoumt  for  life,  part  of  the  land  comprised  in 
the  ag^reements,  subsequently  entered  upon  the 
same,  and  made  excavs^ions  and  executed  works 
thereon  for  the  purposes  of  their  undertaking. 

Thereupon  the  land  company  commenced  an 
action  against  the  railway  company  to  restrain 
them. 

The  railway  company  alleged  that  they  had 
acquired  the  lands  in  question  from  the  trustees 
free  from  incumbnmnes,  and  took  out  a  sum- 
mons, nnder  Order  XV  L,  r.  48,  of  the  Bules  of 
Court  1883,  for  leave  to  serve  a  third-party  notice 
on  the  trustees. 

It  was  hdd  by  the  Court  of  Appeal  (affirming 
the  decision  of  Chitty,  J.,  55  L.  T.  Bep.  N.  S. 
£44),  that  leave  to  serve  a  third-par^  notice  on 
the  trustees  must  be  refused :  (see  Birmingham 
and  JHairiet  Itajid  Company  Limited  v.  JOondon 
and  North-Weeiem  Railway  Company,  55  L.  T. 
Eep.  N.  8.  699  ;  34  Oh.  Div.261.) 

The  statement  of  defence  was  delivered  on  the 
2nd  Dec.  1886,  and  the  pleadings  were  closed  on 
the  14th  Dec.  1886. 

On  the  Ist  March  1887  a  conveyance  was  exe- 
cuted by  the  trustees  the  effect  of  which  was,  as 
alleged  by  the  railway  company,  to  give  them  the 
right  to  indemnity  which  they  had  failed  to  show 
any  ^run4  /acts  case  for  on  the  previous  iqjpli* 
cation. 

On  the  30th  April  1887  the  railway  company, 
under  these  circumstances,  took  oat  a  fresh  sum- 
mons,  nnder  Order  XVI.,  r.  48,  for  leave  to  serve 
the  trustees  with  a  third-party  notice. 

Bule  48  of  Order  XVL  provides  that  where  a 
defendant  claims  to  be  entitled  to  contribution  or 
indemnity  over  against  any  person  not  a  party  to 
the  action,  he  may,  by  leave  of  the  court  or  a 
jad|;;e,  issne  a  notice  (called  the  third-party 
notice)  to  that  effect,  to  be  filed  and  served  as 
mentioned  in  the  rule.  The  notice  ia  to  state  the 
nature  and  grounds  of  the  claim,  and  shall,  unless 
otherwise  ordered  by  the  court  or  a  judge,  be 
served  within  the  time  limited  for  deUvering  his 
defence. 

Inee,  Q.C.  and  0.  IMgh  Clare,  for  the  railway 
company,  in  support  of  the  snmmons. 

Aonter,  Q.C.  and  £.  WooArcget  for  the  land 
ctunpany,  contrd^ 


Chittt,  J.  stated  the  facts  of  the  case,  and  con- 
tinued as  follows . — The  railway  company  now 
allege  the  execution,  on  the  Ist  March  1887,  of  a 
conveyance  which  has  altered  the  circumitances ; 
and  accordingly  they  have  again  applied  under 
Order  XVI.,  r.  48,  for  an  order.  In  my  opinion, 
however,  it  is  not  necessary  to  decide  whether  the 
conveyance  gave  the  right  of  indemnity  which 
the  railway  company  allege.  The  application  is, 
in  my  jadgment,  made  too  late,  and  therefore  fails. 
The  delay  which  has  occurred  is,  I  think,  fatal 
to  their  application.  Such  ainolicationa  should 
be  made  promptly.  As  a  general  rule  th^  should 
be  made  within  the  time  limited  for  delivering 
the  defence,  and  at  the  latest  before  the  close  m 
the  pleadings.  I  moat  therefore  refuse  this 
application. 

Solicitors  for  the  land  company,  iSo&tnwm, 

Tretion,  and  Stow,  agents  for  S/owlande  and 
BagnaU,  Birmingham. 
Solicitor  for  the  railway  com  pany,  C.  H.  Maaon. 


Saturday,  May  21. 
(Before  Chittt,  J.) 
Be  TooeooD's  Trusts,  (o) 

Pradioe^Fund  in  court  exceadAag  10002.— fT^m- 
order— PaftHbn— BuZm  of  Oowrt  1833,  Order 
XLVL,  rr.  12, 13. 

Where  a  fund  in  eottrt,paid  in  under  the  Truttee 
Belief  Act  1847,  emeeeds  lOOOZ.,  and  there  haa 
been  no  prior  application  in  the  matter  of  the 
fund,  a  petition  and  not  a  summons  is  the  proper 
mode  of %pplying,  under  rules  12  and  13  of  Order 
XLVL  of  the  BvXet  of  Court  1883,  for  a  stop- 
order  on  the  fund  so  paid  in. 

A  PETITION  presented  by  Walter  Best  Bach  and 
William  Edwurd  Goodchap  and  his  wife  Mary 
Ann  Goodchap  by  the  said  Walter  Best  Bach,  her 
next  friend,  stated  a  mortgage,  dated  in  1875, 
whereby  certain  shares  in  the  Hudson's  Bay 
Company,  belonging  to  James  Henry  George, 
as  legatee  under  the  will  of  Elizabeth  Toogood, 
deceased,  were  mortgaged  by  him  to  Thomas 
Instone,  to  secure  4001.  advanced  by  Thomas 
Instone  to  James  Henry  George;  and  that  William 
Edward  Goodchap  and  his  wife  Mary  Ann  Good- 
chap joined  in  the  deed  as  sureties,  and  also 
thereby  assigned,  as  part  of  the  security  for  the 
400L,  certain  railway  shares  belonging  to  Mary 
Ajin  Goodchap,  as  legatee  under  the  will  cn 
Elizabeth  Toogood,  or  to  her  husband  in  her 
ridtit. 

The  petition  proceeded  to  state  a  second  mort- 
gage by  William  Edward  Goodchap  and  his  wife 
Mary  Ann  Goodchap,  to  the  petitioner,  Walter 
Best  Bach,  dated  in  1880,  of  the  railway  shares, 
and  alleged  that  the  petitioner,  Walter  Best  Bach, 
had  been  advised  by  counsel  that,  under  the  above 
circumstances,  he  was  entitled,  as  such  mortgagee 
as  aforesaid  of  William  Edward  Goodchap  and 
Mary  Ann  Goodchap,  to  a  charge  upon  the  shares 
in  the  Hudson's  Bay  Company,  and  he  wished  for 
a  stop-order,  de  bene  esse,  to  ensure  that  his  claim 
would  be  brought  under  the  notice  of  the  court  upon 
any  application  for  payment  out  of  court  of  consols 
now  representing  the  Hudson's  Bay  company 
shares,  and  whi^  or  the  cash  representing  the 

~M)  aepQrtsA  hf  A.  O0tb«abmb  Sot.  Van^tsnmet-Mmw. 
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Bame,  had  been  paid  into  coort  by  the  trustees  of 
Elizabeth  Toogood's  will  under  the  Trustee  Belief 
Act  1847. 

Thepetitiou  was  originally  presented  by  Walter 
Best  Bach  alone,  but  the  Court  ordered  the  peti- 
tion to  be  amended  by  makins  William  £dward 
Qoodchap  and  Mary  Ann  (Joodraap  co-petitiono^. 

The  only  respondents  to  the  petitioa  were  the 
trustees  at  the  will,  and  therr  had  been  served 
with  the  petition,  and  paid  30i.  tor  their  perosal 
thereof,  and  they  did  not  appear  on  the  hearing  of 
the  petition. 

Bule  12  of  Order  XLYI.  of  the  Bules  of  Court 
1883  provides  that : 

Where  ui^  moneys  or  eeoarildes  are  in  oonrt  to  the 
general  credit  of  any  oanse  or  matter,  or  to  the  aooonnt 
of  any  oIub  of  persons,  and  an  order  is  made  to  prevent 
the  transfer  or  payment  of  enoh  moneys  or  eeonntieB,  or 
any  part  l^ereof ,  withont  notioe  to  tbs  assignee  of  any 
person  entitled  in  expeotanoy  or  otherwise  to  any  share 
or  portion  of  moh  moneye  or  secoritiefl,  the  person  by 
whom  any  such  order  shall  be  obtained  on  the  shares  of 
BDoh  monevs  or  seonritiee  affected  by  such  order  shall  be 
liable,  at  uie  discretion  of  the  oonrt  or  a  jndge,  to  pay 
any  costs,  charfree,  and  expenses  whioh,  by  reason  of  any 
snch  order  having  been  obtained,  shall  be  oooaaioned  to 
any  party  to  the  canse  or  matter,  or  any  perwms  in- 
terested in  any  such  moneys  or  leoimties. 

Bole  13  of  the  same  order  provides  that : 
Any  person  presenting  a  petition,  or  taking  out  a 
somnxnu  for  amy  mob  order  as  aforesaid,  shall  not  be 
required  to  serre  such  petition  or  snmrnons  npon  the 
parties  te  iiie  oaose  or  matter,  or  apon  the  ^rsons  in- 
terested  in  saoh  parts  of  the  moneys  or  secnnties  as  are 
not  sooj^t  to  be  affected  hj  any  snoh  order. 

Arekibaltl  Brown  for  the  petitioners. 

Chittt,  J.  said  that,  following  Re  Day's  Trusts 
(49  L.  T.  Rep.  N.  S.  499),  the  order  should  be 
made,  but  withont  prejudice  to  the  priorities  of 
the  various  mortgagees  mentioned  in  the  affidavit 
of  the  trustees  on  paying  the  money  into  court. 
His  Lordship  added  that,  under  rules  12  Mid  13  of 
Order  XL^.  of  the  Bales  of  Court  1883,  a 
petition  and  not  a  snmmons  was  the  proper  mode 
of  afiplying  tar  a  stop-order  in  respect  of  monOTs 
paid  into  court  under  the  Trustee  Belief  Act  1847, 
where  the  fond  exceeded  lOOOI.,  and  where  there 
had  been  no  prior  application  in  the  matter  of  the 
fund. 

Solicitor,  O.  P.  Bogara,  agent  for  PoweR  and 
Brotoettf  Birmingham. 


Jfarc&  31  an(2  April  2. 
(Before  Stiklinq,  3.) 
Re  ToEK;  Atkinson  v.  Powell,  (a) 
Practice  —  Admimetration  —  Inaolvent    estate  — 
Transfer  of  proceedings  to  covrt  of  hantkrtmtcy 
Sankruptey  Act  1883  (46  ^  47  Viet.  e.  52), 
a.  125,  eub-s.  4,  5,  6,  7. 
The  court  has  jurisdiction  under  sect.  125,  sub- 
sect.  4  of  the  Bankruptcy  Act  1883  to  direct  a 
transfer  of  the  proceedtnes  in  an  administration 
a^ion  to  the  proper  baTuemptcy  court,  nottoiih- 
standing  &at  an  order  for  axtmiaiatraiion  kaa 
heen  modes  ivtno  order  for  a  traauferv>3l  he 
made,  except  upon  the  appUeation  of  a  pereon 
vihoee  da&t  ha*  been  eiiher  proved  or  culmiitted. 
Ooneideraiiona  tokich  vnU  induce  the  eovrtto  direet 

a  tranter  dieeuesed. 
This  was  a  motion  by  Messrs.  Hammond  and  Co., 
W  Beportsd  by  H.  B.  Hixkiso,  £«).,  Bairlit«M»Iiaw. 


of  Newmarket,  bankers,  that  the  prooeedines  in 
this  action  under  whioh  the  estate  of  J.  N.  Yoric, 
deceased,  was  being  administered  might  be  trans- 
ferred to  the  County  Court  at  Cambridge,  in  pnr- 
snance  of  the  125th  section  of  the  BankmptcT 
Act  1883. 

J.  N.  York,  who  was  a  solioitor  at  KewnuuAst, 
made  his  will  in  Jan.  1876,  and  died  on  the  9th 
July  1886. 

On  the  29th  July  1886  this  action  was  ooDi- 
menced  by  the  plaintifF  on  behalf  of  himself  and 
all  other  creditors  for  administration  of  the  estate 
of  the  deceased,  and  on  the  14th  Oct.  an  order 
for  admmiatration  was  made  directing  aoconnts 
and  inquiries. 

In  the  meantime,  on  the  29th  Sept.,  letters  of 
administration  with  the  will  annexed  were 
granted  to  the  defendant  Mary  Powell,  who  wss 
the  chief  beneficiary  onder  the  will,  and  was  also, 
jointly  with  her  son,  a  creditor  of  the  deoeaaed. 
for  llOOI. 

On  the  26th  "Nor.  an  order  was  made  giving  the 
conduct  of  the  acti(m  to  the  applicants,  and  upon 
that  application  an  i^davit  was  filed  by  f. 
Hammond,  a  member  of  the  firm  of  Hammond 
and  Ca,  stating  that  the  testatw  was  indebted 
to  the  firm  in  the  sum  of  8051.  19s.  under  an 
indenture  of  the  3rd  Jan.  1883,  and  in  a  further 
son)  of  801.  received  by  the  deceased  for  the  use 
of  the  firm   The  latter  debt  was  not  secured. 

Sinoe  that  time  advertisements  for  creditors 
had  been  issued,  and  a  list  of  claims  had  been 
sent  in,  and  certain  proceedings  had  taken  place 
before  the  chief  clerk,  but  the  claims  had  not  oeen 
adjudicated  upon. 

The  affidavit  of  the  applicants  was  not  met  by 
any  affidavit  by  the  respondents,  but  their  claims 
were  placed  in  the  sch^nle  of  dispnted  items. 

It  appeared  from  the  list  of  claims  that  a 
large  majority  of  the  claimants  resided  in  Cam- 
bridgeshire, bat  that  a  considerable  nnmber  of 
the  oUumants  for  the  laivest  amonnta  resided  in 
London  and  otherparts  S^Iond.  The  daims 
of  the  latter  class  were  in  many  instanons  made 
against  the  deceased  in  his  character  as  solicitor, 
and  it  was  stated  that  they  involved  difficult 
questions  of  law.  There  were  127  claimants,  and 
tneir  claims  amounted  to  upwards  of  15,0001. 

It  was  not  dispnted  that  the  estate  of  the 
deceased  would  not  prove  sufficient  to  pay  his 
debts. 

On  the  Slat  March  1887  the  applicants  served 
notice  of  motion  on  the  defendant  for  a  transfer 
of  proceedings  under  the  Bankruptcy  Act. 

Sect.  125  of  the  Bankruptcy  Act  1883  pro- 
vides : 

(4.)  A  petition  for  administration  under  tills  asetioB 
shell  not  be  presented  to  the  oonrt  after  ^roeeediags 
have  been  commenced  in  any  oonrt  of  jusboe  for  toe 
admittisbati<m  of  the  deceased  debtts's  estate,  bat  that 
oonrt  in  such  oase,  <m  tiw  application  of  aaj 
creditor  and  on  proof  that  the  estate  Is  insnHBoient  te 
pay  its  debts,  transfer  the  proceedings  to  the  court 
exercising  jonsdiotion  in  bankruptcy,  and  therenpon 
snoh  last-mentioned  oonrt  may,  in  the  vrosetwed 
manner,  make  an  order  for  the  adminiatrataon  of  tin 
estate  of  the  deceased  debtor,  and  the  l&e  eameyumtm 
shall  ensne  as  nnder  an  adoiimstration  order  nmde  on 
the  petition  of  a  creditor. 

(5.)  Upon  an  order  being  made  for  the  administratioo 
of  a  deoeased  debtor's  estate  the  property  of  the  debtor 
shall  vest  in  the  official  receiver  of  the  court  as  tmstes 
thereof,  and  he  shall  forthwith  proceed  to  realise  and 
distribnte  the  same  in  aooordancs  witii  tiie  prorisioBS  sC 
i  this  Act.  I 
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(6.)  With  the  modiA cations  hereinafter  mentioned  all 
the  prorimoiiB  of  part  8  of  this  Aot  relating  to  the 
administration  of  the  property  of  a  bankrupt  flfaall,  bo 
far  at  the  aame  are  appUoable,  apply  to  the  case  of  an 
administration  order  onder  this  section  in  like  manner 
ae  to  an  order  of  adjndioatiDn  under  this  Aot. 

{?.)  In  tlie  admiuiitratdon  of  the  properfy  (rf  the 
deeeaeed  debtor  onder  an  order  of  administration  the 
official  receiver  shall  have  r^ard  to  any  claims  by  the 
legal  personal  representatiTe  ot  the  deceased  debtor  to 
pijment  of  the  proper  funeral  and  testunentary  expenses 
incurred  by  him  in  and  aboat  the  debtor's  estate,  and 
BBolt  claims  shall  be  deemed  a  oreferential  debt  tinder 
the  orders  and  be  payable  in  fall  ont  of  fhe  debtor's 
estete  in  priority  to  all  other  debts. 

Qraham  Hastingtt  Q>C.  uid  P.  Soare  CoU  for 
the  applicants. 

Peanon,  Q.C.  and  Vernon  B.  Smith  for  the 
respondent. — There  is  no  jnriadiction  to  make  an 
oroer  for  transfer  under  sub-sect.  4  after  an 
administration  order  has  been  made.  Assuming 
that  there  is  jurisdiction,  it  is  a  question  of 
discretion,  and  matters  have  now  progressed  so 
far  that  it  will  be  cheaper  and  more  convenient 
for  this  court  to  continue  the  control.  The 
^iplication  is  too  late.  If  a  transfer  is  ordered 
ererything  will  have  to  be  begun  afresh,  and  the 
costs  ot  the  proeeedinga  befwe  the  oldet  clerk 
will  be  wasted : 

Jtf  ir«aiMr :  Higft  t.  TTWHWr,  JS8  L.  T.  Bep.  N.  8. 
ffl8;  28  Ch.  Div.  ass. 

Moreorer,  the  respondent  will  lose  her  right  of 
retainer,  and,  harmg  regard  to  the  terms  of  sub- 
sect.  7,  she  may  be  deprived  of  her  costs  and 
expenses  already  incurred  in  the  administraticm 
action.  Many  of  the  claims  involve  difficult 
questiom  of  administration  which  it  is  not  com- 
petent for  the  County  Court  to  try.  This  is 
lUttstrated  by  the  case  of  Ex  parte  May ;  Re  ifay 
a^O  L.  T.  Kep.  N.  S.  744;  13  Q.  B.  Div.  552). 
The  applicants  are  not  creditors  within  sect.  125, 
as  they  have  not  proved  their  debt : 
Be  Wtavtr ;  Higgt  v.  Weaver. 
Saetingt,  Q-C,  in  reply,  stated  that  he  had  been 
informed  th^  it  was  the  practice  of  the  County 
Court  when  a  transfer  was  made,  co  adopt  the 
{n-oceediags  commenced  in  the  administration  in 
the  Chancery  Division.  Upon  the  question  of 
jurisdiction  he  referred  to 

8enlunt$e  v.  Mamon,  W.  N.  1885,  p.  119. 

Cur.  adv.  vult. 

SnsUKo,  J. — In  this  case  I  am  asked  to  exercise 
the  jnriadiction  conferred  on  the  court  by  sect. 
125,  sob-sect.  4,  of  the  Bankruptcy  Act  of  1883 
by  transferring  to  the  proper  bankruptcy  court, 
in  this  case  the  court  of  Cambridge,  the  adminis- 
tration of  the  estate  of  a  deceased  gentleman  in 
which  proceedings  have  been  already  commenced 
in  this  court  for  administration.  [His  Lordship 
referred  to  sect  125,  sub-sect.  4,  and  continued :  j 
In  the  first  place,  it  is  provided  that  the  order 
must  be  made  on  the  application  of  a  creditor, 
and  as  to  that  I  shall  have  something  to  say  later. 
In  the  second  place,  the  estate  most  be  insufficient 
to  pay  its  debts.  In  my  oiunion  that  qn^fication 
is  fnlfiUed  here.  The  next  question  is.  Have  I 
jurisdiction  to  make  an  order  in  the  present  case, 
seeing  that  the  usual  creditor's  administration 
judgment  ha^  been  given  in  this  court.  It  is  said 
that  the  jurisdiction  to  make  an  order  for  trans- 
ference is  limited  to  the  period  between  the  com- 
mencement of  the  proceedings  and  the  making  of 
the  (ffder  for  administration.  But  in  my  opinion  ] 
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that  is  too  narrow  a  construction  of  the  section. 
Proceedings  have  been  commenced  and  are  not 
concluded.  An  order  for  administration  has  been 
made  and  is  in  the  process  of  being  worked  ont, 
but  the  working  out  has  only  just  commenced. 
The  same  objection  was  raised  in  Be  Weaver; 
Sigga  v.  Weaver  {vhi  sup.),  but  it  does  not  seem 
to  have  been  favourably  regarded  by  Pearson,  J., 
and  it  appears  that  in  the  case  of  Senhouae  t. 
MoADton,  before  Yice-Chancellor  Bacon,  an  order 
for  transfer  was  made  after  an  administration 
order.  Li  my  opinion,  therefore,  I  have  juris- 
diotion  to  maike  uiis  order,  provided  the  circum- 
stances of  the  case  are  such  that  the  order  can 
properly  be  made.  The  question  of  jurisdiction, 
as  it  seems  to  me,  and  as  was  held  by  Pearson,  J., 
is  discretionary,  and  in  the  exercise  of  that  dis- 
cretion, if  there  are  no  special  circumstances  in  the 
case,  the  leading  considerations  ought  to  be  con- 
venience, delay,  and  expense.  Since  the  case  was 
before  me  1  have  had  the  opportunitty  of  looking 
into  the  matter,  and,  supposing  this  application  had 
been  made  immediately  after  the  proceedings  com- 
menced, I  should  come  to  the  conclusion  that, 
as  regards  convenience,  there  was  some — though 
only  a  slight — preponderance  in  favour  of  trans* 
ferring  the  proceedings  to  the  County  Court,  and 
as  regards  ^ay  and  expense,  a  considerable  pre- 
ponderaooe  in  &T0iir  of  the  County  Court,  and  I 
should  have  been  prepued  to  make  the  order. 
Thai  are  there  aay  special  curcumstaDces  in  this 
case  to'  induce  me  to  abstain  from  making  the 
order  P  It  is  said  that  the  application  is  too  late, 
and  that  the  proceedings  taken  in  this  court  will 
be  thrown  away.  A3  to  the  application  being  boo 
late,  some  steps  have  been  taken  by  the  creditors 
since  the  order ;  but  in  an  application  of  this  sort, 
which  is  for  the  benefit  of  all  the  creditors  of  the 
estate,  I  don't  think  that  any  great  weight  ought  to 
he  given  to  the  fact  that  steps  have  been  taken  by 
other  creditors.  In  this  case  the  applicants  have 
come  to  the  conrt  so  soon  as  it  appeared  that  the 
estate  was  insolvent,  and  I  think  that  the 
application  is  sufficiently  early.  Bat  then  it 
was  Baid  that  the  proceedings  taken  in  this 
court  would  be  thrown  away ;  but  it  was  stated 
at  the  bar  that  the  practice  of  the  court  was 
to  take  up  the  proceediius  at  the  point  where 
they  left  this  court,  and  X  have  since  consulted 
the  judge  to  whom  bankruptcy  mattes  are 
assigned,  and  have  ascertained  that  that  is 
correct.  I  was  also  desirous  of  ascertaining 
whether  any  of  the  proceedings  taken  in  the 
Chancery  Division  would  have  to  be  gone  over 
again,  but,  after  inquiring  of  my  chief  clerk, 
I  find  that  this  is  not  so.  A  list  of  claims  has 
simply  been  brought  in,  and  there  have  been  some 
formal  proceedings.  Therefore  I  don't  think 
there  is  anything  which  has  happened  which 
would  lead  to  costs  being  thrown  away  by  the 
transfer.  Then  it  is  said  that  the  defeu(uuit's 
right  of  retainer  might  be  interfered  with,  and 
tfut  she  might  lose  some  of  the  costs  and  expenses 
properly  payable  to  her.  As  re^rds  the  right  dt 
retainer  I  saT  nothing;  that  is  a  question  which 
will  have  to  be  considered  by  the  judge  in  bauK- 
ruptcy.  I  ought  to  treat  the  question  as  if  there 
had  been  no  proceedings  in  this  court,  and  as  if 
the  estate  had  been  administered  from  the  begin- 
ning under  sub-sect.  1.  I  do  not  think  that  that 
ought  to  stand  in  the  way.  Then  it  was  said  that 
j  the  executrix  might  be  deprived /of  swne  oi  the 
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costs  of  the  proceedings  in  this  court.  That  is  pro- 
vided for  by  snb-sect.  7  [his  Lordship  read  it]. 
Perhaps  the  lan^^  of  that  snb-section  is  not 
BO  clear  upon  this  pointy  havine  regard  to  the 
words  "  proper  funeral  ana  testamentary 
expenses,"  as  it  might  be;  bnt,  lookiof;  at  the 
fact  that  the  section  is  merely  dealing  with 
a  chaDge  of  forum,  and  that  the  rights  of 
the  legal  personal  representative  are  not  in- 
tended to  be  interfered  with  in  any  way,  I  think 
that  the  coort  would  have  no  hesitation  in  hold- 
ing chat  those  words  would  extend  to  costs, 
charges,  and  expenses  properly  incurred  in  any  pro- 
ceedings in  this  court.  1  am  therefore  of  opinion 
that  that  objection  fails.  Then  it  is  suggested 
that  the  local  bankruptcy  court  is  not  a  proper 
conrt  to  deal  with  the  questions  involved  in  this 
case.  But  the  Legislature  has  settled  that  b^ir 
statute,  and  it  ia  not  to  be  forgotten  that  if  this 
sentieman  had  been  made  buikmpt  before  he 
died,  that  court  would  have  bad  the  conduct  of 
tiie  proceetUngs.  Upon  these  grounds  I  think 
that  there  is  no  sufficient  objection  to  the  order, 
and  it  seems  to  me  that  it  would  be  beneficial  to 
the  estate  that  a  transfer  should  be  made.  The 
act  requires  that  the  application  should  be  made 
by  a  creditor.  Now  the  position  of  the  appli- 
cants is  this.  They  hare  sworn  an  affidavit  that 
a  sum  of  8051.  is  due  to  them  upon  a  mortgage 
of  the  3rd  Jan.  1883,  and  that  a  further  sum  of 
801.  is  due  to  them  as  money  received. by  the 
deceased  for  the  use  of  their  firm.  Neither  of  these 
debts  is  admitted,  and  full  particulars  have  not 
been  given  as  to  the  second  debt ;  bnt,  seeing  that 
the  applicants  have  not  been  challenged  by  any 
affidavit,  I  think  that  they  ought  to  have  an 
opportunity  of  furnishing  particulars  of  she  way 
in  which  the  debt  is  made  out.  The  matter 
must  go  back  to  chambers  in  order  that  the  debt 
may  be  investigated,  and  if  the  debt  is  either 
proved  or  admitted  the  order  for  transfer  may 

go- 
Solicitors:  Aldridge,  Thorn,  and  Morris,  for 
Fenn,  lyAlbani,  and  EUis,  Newmarket;  03>la 
and  White. 


Nov.  27,  Sec.  4  and  11, 1886,  and  March  28, 1887. 
(Before  Stikling,  J.) 
Re  CHBistcHUBCH  Inclosure  Act.  (a) 
Common  lamda — Inclosure — Charitable  tnui — 
Purchcue  by  raUioay — Diviaion  offwnd  in  court. 

Sy  a  private  Inclogure  Act,  pasted  in  1802,  for 
dividing,  allotting,  and  indosing  certain  com- 
monable lands  and  waste  grounds  in  the  parishes 
cf  0.  and  H.,  vjhich  recited  that  skca  waste 
grounds,  if  divided  into  specific  shares  and  allotted 
in  severalty,  woiUd  be  more  convenient  to  the 
ovmers,  commtBsioners  ther^m  appointed  were  re- 
quired  to  allot  to  the  lords  of  the  several  manora 
where  the  waste  grounds  were  situated,  in  trust  for 
the  oceu^oiera  for  the  time  being  of  all  such  cottagea 
containing  lees  than  one  acre  each  aa  were  erected 
^  on  ancient  sites  or  had  been  erected  more  than 
fourteen  years,  in  lieu  of  their  rights  or  pretended 
rights  of  aitting  turves  wUhin  the  district  com- 
prised in  the  Act,  certain  portions  of  «uc&  vsaste 
grounds  for  a  turf  common  ;  and  the  m  anagemeni 
ef  such  allotments  was  vetted  in  Ae  lords  of  the 
several  manors  and  the  chwchwardms  and  over- 
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seers  of  tlte  poor.  And  the  commissioners  %eere 
required  to  allot  an  eighteenth  part  of  tibe  rescue 
of  ihs  said  waxte  groiOida  tntancleti  to  he  divided 
and  edited  to  the  seeeral  lords  cf  the  smd 
manors  in  fuU  compensation  for  their  rights  m 
the  soil  qf  the  waste  grounds  which  within  mefc 
manors  should  be  awarded  bg  the  commiatioitere 
to  be  dirnded  and  allotted. 
By  an  award,  made  in  1806,  a  turf  common  was 
allotted  for  the  use  of  the  cottages  mentioned  in 
the  Act. 

In  1886  part  of  the  turf  common  was  sold  by  the 
lord  of  the  manor  to  the  L.  and  S.-W.  Railway 
Company  for  the  purposes  of  their  underiakingt 
and  the  purchase  money  wos  paid  by  him  vtdo 
court  under  the  Trustee  BeUtf  Act. 

The  fund  in  court  was  claimed  by  the  lord  qf  the 
manor,  by  the  oumers  of  the  cottages,  by  the  oc«- 
piers  of  the  cottages,  and  by  tha  Attorney- Qeneral. 

Seld,  first,  thai  the  trust  in  favour  Vie  cottages, 
be^tig  in  lieu  qf  pre-emsHng  rights  a  privaie 
nature,  was  not  a  charity. 

Secondly,  that  the  owners  of  the  cottages  were  not 
entitled  to  any  part  of  the  fund. 

Thirdly,  that  the  ckUms  qf  the  lord  of  the  manor 
were  not  excluded  by  the  compensating  clause,  as 
such  compensation  was  limited  to  lands  alUMed 
in  severalty. 

Fourthly,  that  the  lord  of  the  manor  was  entitled  to 
tlte  beneficial  interest  in  th^  soil  of  the  tuxf 
common  subject  only  to  the  limited  trust  in  favour 
of  the  occupiers  of  the  cottages,  and  that  the  fund 
ought  to  divided  on  thai  footing,  and,  as  far  as 
possible,  in  accordance  vfith  the  prgceiure  pre- 
scn&ed  by  the  Lands  Glauses  Act, 

This  was  a  petition  for  the  diviaion  andpayment 
of  a  sum  of  11961.  2s.  lid.  Eeduced  Three  per 
Cent.  Annuities  standing  in  court  to  the  credit  of 
certain  trusts  created  by  a  private  Incloenre  Act 
(42  Geo.  3,  c  43),  entitled  "  An  Act  for  dividing, 
allotting,  and  inclosing  cOTtain  commonable  lan^ 
and  waste  grounds  within  the  parish  of  Christ- 
charch  and  parish  or  chapelrv  of  Holdenhurst,  in 
the  county  of  Sonthunpton. 

The  preamble  recited  that  there  were  within  the 
parish  of  Christchurch  and  parish  and  chapelry 
of  Holdenhurst,  in  the  county  of  Sonthampum, 
certain  commonable  lands  and  waste  grounds 
and  that  the  lands  and  grounds  of  the  sevenl 
proprietors  in  the  said  commonaUe  lands  were 
then  divided  into  small  parcels,  intermixed  with 
each  other,  and  the  said  waste  gronnds  consisted  d 
large  tracts  of  commonable  pasture  land,  partfy 
covered  with  furze  and  he^h  of  very  little  valn^ 
and  in  their  present  situation  were  incapable  of 
any  considerable  improvement;  hut  if  the  sam^ 
or  certain  parts  thereof,  were  divided  into  spe- 
cific shares  and  allotted  unto  and  amongst  the 
several  owners  or  proprietors  thereof  and  persons 
interested  therein  in  severalty,  in  lieu  of  and  in 
proportion  to  their  respective  lands,  rights  of 
common,  and  other  rights  and  interests,  the  sane 
would  be  more  convenient  to  them,  and  mi^it  be 
considerably  improved. 

The  Act  then  provided  for  the  appointment  of 
certain  named  persons  as  commissioners  ha 
dividing,  setting  out,  and  allotting  the  said  com- 
monable lands  and  waste  grounds,  and  otherwise 
canyiug  the  Act  into  execution,  and  directed  a 
survey  to  be  made  of  the  whol^  of  tha  landl 
therefiy  intended  to  ^g^^^^^I^^k 
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And  it  farther  provided  that  certain  fields  and 
iccloanres  within  the  parish  of  Christchnrch  and 
the  parish  or  chapelry  of  Holdenhnrst  should  be 
deemed  to  be  parts  of  the  landi  to  be  divided  and 
allotted  under  the  Act,  and  shoald  be  divided  and 
allotted  accordingly.  And  the  Act  contained  the 
following  provisions : 

13.  And  be  it  farther  enacted  that  the  eaid  oommis- 
nonen  shall,  and  ther  an  herebr  anthcniwd  and 
loqmred  to  set  ont  and  allot  onto  and  for  the  lords 
of  the  eeveral  maaors  respeotirely  in  which  the  said 
waste  groimda  are  utnated,  in  trnst  for  the  oooapieis 
for  the  time  hemg  of  all  saoh  cottages  and  tenements 
contajning  less  than  one  aora  each  as  were  erected  on 
anoient  sites  or  have  now  been  erected  more  than  fonr- 
teen  years,  in  lien  of  their  rights  or  pretended  rights  or 
cDstom  of  catting  tnrres  in  the  said  tythinga  or  liberties 
of  Mnsoliff,  Mackleshell,  Throop,  Holdenfiorst,  Pokes* 
down,  Iford,  Tnclcton,  and  Week  (commonly  called  the 
liberty  of  West  Stonr),  the  manor  of  Hnm,  and  tythings 
of  Wu^ton  and  Hinton  Admiral  resneotively,  and  in 
snch  other  tythiogs  (if  any)  as  shall  hy  virtue  of  this 
Aot  be  divided  and  allotted  as  aforesaid,  so  mneh  and 
■ncfa  part  or  parts  of  the  said  waste  gronnds  in  snch 
respectiTe  tythings,  manors,  or  liberties  as  the  said  oom- 
missionera  shall  think  proper,  for  a  tarf  common,  not 
exceeding  in  the  whole  five  acres,  or  less  than  two  acres 
for  each  cottage  or  tenement  within  each  trthing, 
BUHior,  or  liber^  respectively,  as  shall  in  the  jndgment 
<rf  the  said  commisatonere  be  fit  and  proper  for  snp- 
nlying  torves  for  fnel  for  the  nse  of  snch  cottages  or 
tenemmts,  and  which  allotments  shall  for  ever  after- 
wu^  be  managed,  and  the  tnrf  arising  therefrom 
shall  be  cnt,  taken,  and  need  by  the  ooovpiers  of  snch 
«ottag«B  or  tenements  in  snch  quantities,  and  at  such 
time  or  times  in  every  year,  and  in  snch  manner  as  the 
aaid  lords  of  the  said  manora  respectively  and  the 
chorchwardens  and  overseers  of  the  poor  acting  for  or 
within  snch  manor,  or  the  major  part  of  them,  shall  from 
time  to  time  order  and  appoint,  bat  snob  tnrf  common 
shall  not  be  fed  or  depastured  by  any  cattie  or  sheep 
whatsoever ;  and  that  it  shall  and  maf  oe  lawful  tor  the 
lords  of  the  said  manors  for  the  time  being  to  act  in  the 
execution  of  the  trasts  hereby  reposed  in  them  by  their 
agents  or  proxies  respectively,  each  agents  or  proxies 
being  appointed  by  writing  nnder  the  hands  of  the  lords 
of  tBuB  said  manors  reqwotively,  and  lowUMing  their 
respective  appointments  at  the  time  of  their  acting  by 
virtue  thereof. 

14.  And  be  it  farther  enacted  that  the  said  commis- 
siooers  shall,  and  they  are  authorised  and  required  to 
set  out  and  allot  onto  and  for  the  Bight.  Hon.  Junes, 
Eatl  of  Halmesbury,  his  heirs  and)  assigns,  for  and  in 
lien  of  his  and  their  great  and  small  tithea,  yearly 
arising,  iasuing,  and  payable  out  of  and  from  sucli  parts 
of  the  waste  grounds  hereinbefore  directed  or  intended 
to  be  divided,  allotted,  and  inclosed,  and  which  by  the 
said  oommissioners  shall  be  allotted  and  awarded  to  be 
incloeed  by  virtue  of  this  Act,  such  plot  or  plots,  part 
of  the  same  waste  groands,  as  in  the  jndgment  of  the 
eaid  oummisaioners  (quantity,  quality,  and  situation 
considered)  shall  be  e<)aal  in  vuoe  to  one-eirhth  part 
thereof  within  the  said  tytiiings  of,  &c.  (commonly 
called  the  liberty  of  West  Stonr),  and  to  one-seveniA 
part  of  all  such  other  of  the  aaid  waste  grounds  within 
tiie  said  pariah  of  Christcburoh  as  shall  he  divided  and 
allotted  and  inclosed  as  aforesaid,  and  which  shall 
remain  after  the  said  public  and  private  roads  and  ways 
and  any  allotment  or  allotments  to  be  made  for  gravel 
pits,  and  for  sale  fw  the  parpoae  ai  defn^ing  the 
expenses,  and  for  the  several  ooonpiers  of  the  sidd  cot- 
tages and  tenements  shall  be  taken  and  deducted,  and 
the  allotments  so  to  be  set  oat,  allotted.and  awarded  for 
tithes  as  aforesaid,  shall  be  in  full  satisfaction  and  dis- 
dbaige  all  great  and  small  tithes  whatsoever  issuing, 
■risiag,  and  renewing  within  anoh  parts  of  the  said 
waste  grounds  as  shall  be  so  allotted,  divided,  awarded, 
and  inclosed  as  aforesaid  by  virtue  of  this  Act. 

15.  And  be  it  fortber  enacted  that  it  shall  be  lawful 
to  and  for  the  said  commisaioaem,  and  they  are  hereby 
anthotised  and  required,  to  set  oat  and  allot  such  plots 
in  quantity  of  the  said  waste  lands  and  grounds  intended 
to  be  divided  and  allotted,  which  shall  so  remain  as 
liminbefors  is  mentioned,  as  in  the  jadgment  of  the 


said  commisaionws  shall  be  equal  in  value  to  one- 
eighteenth  part  thereof,  unto  the  several  lords  of  the 
manors  within  which  the  said  waste  grounds  are  situate, 
in  lien  of  and  in  full  compensation  for  their  several 
ric^ta  and  interests  in  and  to  the  stnl  of  the  said  waste 
grounds  respeotively,  which,  within  snoh  mancNCB,  shall 
be  awarded  by  the  said  oommissioners  to  be  divided  and 
allotted  nnder  and  by  virtae  of  this  Aot. 

16.  And  be  it  further  enacted  that  the  said  oommis- 
sioners shall  divide,  set  ont  and  allot  all  such  puts  of  the 
midne  of  the  said  oommouable  lands  and  waste  grounds 
intended  by  tins  Aot  to  be  divided  and  allotted  as  shall 
in  their  judgment  be  fit  and  proper  to  be  divided, 
allotted,  and  inclosed,  or  to  be  held  in  severalty  unto 
and  for  the  several  owners,  proprietors,  lessees,  and 
cnstoma^  tenants  thereof,  ana  other  persons  interested 
therein,  in  proportion  to  their  several  and  respective 
lands,  common  rights,  and  uU  other  rights  whatsoever, 
in,  over,  and  upon  the  same,  which  aaid  allotments  shall 
be  in  full  bar  of,  and  compensation  for,  all  rights  of  the 
several  parties  in,  over,  and  upon  snoh  of  the  oonunon- 
able  lands  and  waste  grounds  as  shall  be  divhled  and 
allotted  as  aforesaid. 

17.  And  be  it  further  enacted  that  as  to  auoh  part  or 
parts  of  the  said  waste  grounds  as  shall  not,  in  the 
judgment  of  the  said  conunissionera,  be  thought  fit  and 
proper  to  be  divided,  allotted,  and  inclosed,  or  to  be 
held  in  severalty,  they,  the  said  oommiasionera,  ehall  be 
and  they  are  hereby  authorised  and  empowered  to  order 
and  direct  that  the  same  or  certain  part  or  porta  thereof 
shall  be  ring^f  eaoed  or  continued  open,  and  be  flocked  and 
depastured  in  common  in  snoh  proportions,  manner,  and 
tamea,  or  need  only  for  the  purpose  of  cutting  fuel  and 
tnrf  in  snoh  quantities  and  at  such  time  and  times  in 
each  and  every  year  by  snch  proprietors  under  aaoh 
orders,  rules,  and  regulations,  in  each  manner  as  they 
the  sa^  commissioners  shall  think  proper. 

The  commissionera  duly  made  their  award, 
dated  the  24th  Sept.  1806,  aod  allotted  to  Sir 
George  Tapps,  the  then  lord  of  the  several  manora 
comprised  in  the  Act,  in  trust  for  the  occupiers 
for  the  time  being  of  all  such  cottages  and  tene- 
ments  within  the  liberty  of  West  Stoar  as  were 
mentioned  in  the  first  schedule  to  the  award,  in 
lien  of  their  rights,  or  pretended  rights,  or  custom 
of  cutting  turves  in  the  said  litierty,  certain 
parcels  of  land  therein  mentioned,  including  an 
allotment,  !No.  59,  containing  101a.  Ir.  4p.,  and  an 
allotment,  No.  62,  containing  126a.  2r.  16p.  The 
first  schedule  contained  the  names  of  the  owners 
and  occupiers  of  the  cottages  and  tenements 
refflrred  to  in  the  award,  together  with  a  short 
description  of  such  cottages  and  tenements. 

There  were  altogether  sixty-one  cottage*  in 
respect  of  which  the  turf  common  was  allotted, 
bat  at  the  date  of  the  petition  the  number  was 
reduced  to  twenty. 

In  1884  the  London  and  South- Western  Rail- 
way Company  gave  to  Sir  George  Keyrick*  the 
present  lord  of  the  said  manors,  notice  to  treat 
for  two  pieces  of  land  contained  respectiToIy  in 
allotments  59  and  62,  and  the  total  price  agreed 
upon  was  12101.  This  sum,  with  a  farther  sum 
for  interest,  was  paid  to  Sir  George  Meyrick,  and 
hy  an  indenture  of  the  18th  Feb.  188(>,  the  said 
pieces  of  land  were  duly  conveyed  to  the  com- 
pany. These  lands  were  at  the  time  when  th^ 
were  acquired  by  the  railway  company  still 
subject  to  the  rights  created  by  the  Act  of  Parlia- 
ment and  the  award,  bat  socm  rights  had  fallen 
into  disase. 

On  the  8th  May  Sir  Geoi^e  Heyrick,  in  pur- 
suance of  an  arrangement  between  himself  and 
persons  representing  the  occupiers  and  owners  o£ 
the  cottages  mentioned  in  the  award,  paid  the 
parolee  money  into  oourt  under  the  Tnutee 
Belief  Aot.  ^  . 
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The  parohaee  money  was  now  represented  by 
tbe  said  sum  of  H'96Z.  28.  lid. 

Under  thene  circumBtances  tbe  Earl  of  Halmea- 
bniy,  on  behalf  of  the  present  owners  of  the  said 
cottages  and  tenements,  presented  a  petition  for 
payment  out  of  the  fund  in  court  to  trustees,  to 
be  divided  as  the  coart  shonid  direct. 

The  several  claimants  to  the  fund  were  the 
owners  of  tbe  oottaf^s,  tbe  oconpiers  of  tbe 
cottages,  the  lord  of  tbe  manor  and  persons 
claimiuff  under  bim,  and  the  Attorney-General. 
The  rights  of  the  lord  of  the  manor  over  allot- 
ment 62  were  now  Tested  in  tbe  Boomemontb 
commissioners. 

Bobinson,  Q.C.  and  Giut  for  the  petitioner! — 
The  owners  of  tbe  cottages  are  the  persons  really 
entitled  to  the  fund,  because  the  ultimate  benefit 
of  tbe  trust  in  favour  of  tbe  occupier  accrues  to 
them.  The  lord  of  the  manor  is  a  bare  tmstee 
for  the  cottagers,  and  has  no  beneficial  interest. 
The  trust  is  not  a  charity. 

Qraham  Batimga,  Q.C.  and  Kenyan  Parker  for 
tbe  Bonmemontb  commissioners. — ^Tbe  lord  of 
tbe  manor  renuuna  owner  of  ererytbin^  beyond 
what  18  required  for  tbe  limited  tmat  m  favour 
of  the  ooenpiers  to  out  tnrves  for  fad,  and  the 
fund  must  be  apportioned  on  that  footing.  The 
propertv  in  the  soil  renuuns  in  the  Iwd,  and 
the  rignts  attaching  thereto,  anch  as  sporting 
rights,  and  tbe  rigfil  to  take  graveL  we  rely 
npon  the  analogy  of 

Beg.  V.  Th»  Inclogun  Commitnonen  of  Sngland  and 
WaUt,  28  L.  T.  Bep.  N.  S.  778. 

Pearson,  Q,C.  and  Ribton  tar  Sir  George 
Heyrick. 

Spencer  Butler  for  persons  appointed  to  repre- 
sent tbe  occupiers. — The  land  allotted  for  the 
turf  is  held  in  trust  for  tbe  occupiers,  so  that 
they  shall  use  it  for  turbary.  Tbe  rights  of  the 
lord  and  the  owners  are  expressly  compensated 
for  by  the  terms  of  tbe  Act,  and  their  claims  are 
ther^ore  excluded.  The  lord  of  the  manor  for 
tbe  time  being  is  an  official  trustee  for  the 
cottagers. 

Ingle  Joyce  for  tbe  Attorney-General. — Tbe  Act 
confers  an  absolute  benefit  upon  a  particular 
class  of  inbabitauts,  viz.,  tbe  cottagers  of  the 
liberty  of  Weet  Stoor^  and  a  gift  subject  to  a 
tmat  for  the  benefit  either  of  the  inhabitants  of 
a  district  or  of  any  particular  class  <rf  snch 
inhabitants,  is  a  charitable  tmst : 

Oeodman  v.  Mayor  of  Saltath,  48  L.  T.  Bep.  TX.  8. 
238  ;  7  App.  Cu.  633,  643. 

The  objects  of  the  charity  may  be  a  very  limited 
class: 

BrtMtow  T.  Bridow,  5  Bear.  280. 
And  it  is  not  necessary  that  they  shoald  be  poor 
if  tbe  gift  is  for  a  public  purpose : 

Wnght  V.  Hohert,  9  Hod.  Bep.  64. 
The  public  nature  of  the  tmst  is  shown  hr  tbe 
fact  that  it  is  regulated  by  the  overseers  of  the 
parish.   He  also  referred  to 

Attorney-General  Webeler,  L.  Bep.  20  Eq.  488. 
S0mming,  Q.G.  and  Pauli  for  the  railiray 
company. 

Bobinson,  Q.C.  in  reply.— /The  tmst  is  not  a 
charity,  llie  class  required  for  a  charitable  gift 
must  not  be  a  class  of 'persons  defined  by  the 
position  of  their  tenements,  or  a  class  nnoon- 
nected  with  the  question  of  wealtb  and  poverty. 


The  tmsiiintbe  Act  was  net  for  cottage  occuiners 
in  general,  and  tbe  object  of  the  tmst  was  to 
compromise  claims  between  tbe  lord  and  the 
commoners.  As  to  the  claim  of  the  lord*  the 
case  of  Beg.  v.  The  Incloture  Commieeionere 
merely  ORtablishes  that  the  legal  fee  remains  in 
the  lord,  but  it  does  not  give  bim  any  beneficial 
interest,  and  there  is  no  resulting  trust  in  bis 
favour,  because  bis  rights  are  completely  com- 
pensated for  by  the  A!ct.  The  rulway  company 
ought  to  pay  tbe  costs  of  this  application,  as  they 
would  have  been  liable  for  the  costs  if  tbey  had 
proceeded  in  the  r^^nlar  manner  under  tbe  Lands 
CUusesAct.  Ovr.adv.v^ 

SiiBLnra,  J.,  after  stating  the  facts  and  madiiig 
the  provisions  of  tbe  statute  above  set  out.  pro- 
ceeded  as  follows: — ^It  was  part  of  tbe  scSieiDe 

contemplated  by  the  Act  of  ^rliament  tbat  some 
of  tbe  lands  to  be  dealt  with  by  the  commis- 
sioners, namely,  those  allotted  for  the  purpose  of 
the  turf  common  should  remain  uninelosed,  and 
that  others  of  the  same  lands  might  be  permitted 
by  the  commissioners,  in  the  exercise  of  thmr 
discretion,  to  remain  open  and  nnincloeed, 
and  an  examination  of  the  language  of  the  Act 
appears  to  me  to  show  tbat  throughout  the  Act 
a^  distinction  is  drawn  between  tbe  lands 
directed  or  intended  to  be  divided,  allotted,  or 
inclosed,  and  those  which  should  be  actnaUy 
awarded  to  be  divided  and  allotted.  It  was  con- 
tended that  tbe  respective  claims  of  the  lord  of 
tbe  manor  and  the  owners  of  the  cottages  wars 
ezoladed  the  sections  in  the  Act  reutinff  to 
tbe  allotments  to  be  made  to  them.  Hie  uoi> 
ment  to  be  made  to  the  lord  was  to  confdst  of 
sucb  plots  and  quantities  of  tbe  land  intended  to 
be  divided  ana  allotted,  which  shonid  remsin 
after  making  such  allotments  as  in  tbe  Act  pre- 
viously  mentioned  (including  the  allotmoits  for 
the  several  occupiers  as  cottages  and  tenements), 
as  should  in  the  judgment  of  the  commissioners 
be  equal  in  valne  to  one-eighteenth  part  thereof 
and  such  allotments  were  to  be  in  full  compensa- 
tion for  his  rights  and  interests  in  and  to  the  schI 
of  the  waste  grounds  which  should  be  awarded 
to  be  divided  and  allotted  under  or  by  virtue  of 
the  Act.  The  allotments  to  be  made  to  the 
owners  were  to  consist  of  snob  parts  of  the  residhw 
of  the  lands  intended  to  be  divided  and  allotted 
as  shoald,  in  the  judgment  of  tbe  commiasioiwn, 
be  At  and  proper  to  oe  divided  and  allotted  and 
beld  in  severalty,  and  were  to  be  in  compensatioa 
for  tSl  the  rights  of  the  several  parties  in,  over, 
and  upon  sucb  lands  as  should  be  divided  and 
allotted  as  aforesaid.  The  question  then  arises 
whether  the  allotments  for  the  purpose  of  the 
turf  common  were  awarded  to  be  divided  and 
allotted,  or  were  divided  and  allotted  within  the 
meaning  of  the  Act,  and,  in  my  judgment,  thej 
they  were  not.  The  word  "  divide  appears  to 
me  to  be  used  throughout  in  the  same  sense  in 
which  it  occurs  in  the  preamble,  where  tbe  words 
are:  "  But  if  tbe  same,"  that  is,  the  commonable 
lands  and  waste  grounds,  "or  certain  parts 
thereof,  were  divided  into  qiecifio  shares  tad 
allotted  ante  and  amongst  tbe  several  owners  or 
proprietors  thereof  and  persona  interested  therein 
in  severalty."  The  allotments  for  the  purpose  of 
the  tnrf  common  were  not,  as  I  read  the  Act,  to 
be  divided  into  specific  shares,  or  allotted  in 
severally,  but  ware  to  opnstitq^^^^, 
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and  to  remain  open  and  to  be  enjoyed  hy  the  bene- 
ficuTiea  of  the  common  just  bb  much  as  the  l^ds 
which  the  commisBionerB  mighb  not  consider  fit 
or  proper  to  be  divided  and  allotted,  or  inoloaed,  or 
to  be  held  in  severalty,  Undor  these  circum- 
stances these  allotmentB  did  not  form  part  of 
the  mate  gnmnda  in  reepeot  of  which  the 
Ifwd  and  owners  were  to  recnve  compensation 
nuder  the  Act.  In  my  oinnicoi,  therefore,  the 
danses  relating  to  the  allotments  to  be  respec- 
tively nude  to  the  lord  and  owners  do  not  exclude 
their  claims  to  be  interested  in  the  allotments  made 
for  the  pnrposeof  the  turf  common,  and  their  rights 
apiiear  to  me  to  be  governed  by  the  enactments 
which  relate  to  that  common.   Those  enactments 

{ provide  that  the  allotments  are  to  be  made  to  the 
ord,  in  tmst  for  the  occupiers  of  the  cottases; 
bnt  when  the  tmsts  are  examined,  it  is  found  that 
they  do  not  require  for  their  execntion  any  inte- 
rest in  the  soil,  bat  are  entirely  consistent  with 
the  beneficial  interest  in  the  soil  remaining  vested 
in  the  lord.  The  object  of  the  trust  is  to  secure 
a  supply  of  turves  for  fuel  for  the  use  of  the  cot< 
tages  and  tenements.  It  is  old  law  laid  down 
in  Coke  npon  liittleton,  at  p.  4  b,  that,  "If  a 
man  grant  to  another  to  dig  tnrres  on  his  land, 
and  to  carry  them  at  his  will  and  pleasure, 
the  land  shall  not  pass,  because  bat  part  of 
the  profit  is  Gdven ;  trees,  mines,  &o.,  shall  not 
pass."  Still  less  would  tree*,  miiwa,  or  the  soil 
pass,  under  a  grant  to  another  to  dig  turves 
simply  for  the  puraose  of  use  in  a  particular 
meBsnage.  From  the  trusts  created  by  the  Act 
the  lord  does  not,  as  far  as  I  can  see,  derive, 
directly  or  indirectly,  any  benefit,  and  if  it  were 
to  be  held  that  the  lord  had  lost  his  beneficial 
interest  in  the  soil,  the  result  would  be,  if  I  am 
correct  in  the  conclusions  previonsly  arrived  at, 
that  he  has  been  deprived  of  that  interest  without 
tmj  compensation  whatever  being  given  to  him. 
I  think  that  the  Act  ought  to  be  construed  so  as 
to  avoid  such  a  result,  and,  in  my  opinion,  the 
freehold  of  the  allotment  remainea  in  the  lord  in 
hiB  ori^nal  right,  but  became  subject  to  the 
obligations  as  to  the  user  of  the  allotments 
imposed  by  the  Act.  I  am  fortified  in  this  view 
br  the  case  of  Reg.  v.  The  Ineloiure  Gommiatumera 
(23  L.  T.  Bep.  K.  8.  778),  in  which  similar 
conclusions  were  arrived  at  npon  the  construction 
of  an  Act,  the  language  of  which  was,  in  aome 
respects,  less  favourable  to  the  lord  than  the 
present.  It  is  true,  as  was  pointed  out  in  the 
argument,  that  the  question  before  the  court 
was  not  the  same  as  that  which  I  have  now  to 
decide,  being  simply  whether  the  freehold  was 
vested  in  the  lord,  so  as  to  render  his  consent 
necessary  to  an  inclosure  under  seot.  27  of  the 
seneral  Inclosure  Act  o£  the  present  reign  (6  &  9 
Vict. 0.118).  !nie  grounds  of  we  decision, however, 
npear  to  me  to  be  applicable  to  the  jnvsent  case. 
Under  a  private  Inciosnre  Act  of  1793  (33  Geo.  3, 
c.  69)  commissioners  were  appointed,  and  were 
required  (sect.  15)  to  set  out  certain  specified 
portions*  iwing  the  least  valuable  for  cultivation, 
of  the  said  commons,  Ac,  making  in  the  whole 
300  acres,  in  as  many  different  allotments  as  to 
the  fxnnniiBsionerB  should  appear  expedient,  and 
which  allotments  should  include  the  private  roads 
neoessary  to  be  left  for  access  to  the  different 
cottages  and  houses  situate  on  such  commons  or 
waste  lands,  for  the  use  of  the  occapiers  of  houses 
or  cottages  as  th«a«in  mentUHoed,  and  it  was  pro- 
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Tided  that  the  occupiers  of  such  houses  or  cottages 
and  tenements  for  the  time  being  should  at  all 
times  afterwards  have  the  sole  and  exclusive  right 
of  using  the  said  parts  of  the  said  commons  or 
heaths  so  to  be  set  out  and  allotted  for  the  pur- 
pose of  pastnre,  and  of  cutting  turf  and  heath  for 
fuel  in  equal  proportions  according  to  the  number 
of  the  said  honses  and  cottages,  without  paying 
aaythiug  for  such  use.  The  oommissionerB  were 
also  required  (sect.  16)  to  set  out  and  allot  to 
lord  of  the  manor,  his  heirs  and  assigns,  one  six- 
teenth part  in  value  of  the  residue  of  the  said 
commons,  heaths,  and  marsh  and  waste  lands  (other 
than  and  except  such  part  of  the  said  commons, 
heaths,  and  marsh  and  waste  lands  as  should  be 
sold  for  the  purpose  of  the  Act  as  thereinafter 
directed),  in  lien  of  'all  claims,  right,  title,  and 
interest  of  the  lord  of  the  manor  of,  in,  or  to  the 
soil  of  the  coxhmons,  heaths,  and  marsh  and  waste 
lands.   It  was  laid  down  by  all  the  judges  that, 
under  this  Act,  the  soil  did  not  pass  away  from  the 
lord.   Cockbum,  C.  J.  said :  "Although  the  worda 
of  the  16th  section  of  the  old  Inclosure  Act  go  to 
the  extinction  of  the  rights  of  the  lord  ox  the 
maiiOT  with  respect  to  the  manor  generally,  yet» 
when  we  look  to  the  object  oi  the  aeotion,  it  is 
dear  that  it  oonld  not  have  been  intended  that 
his  right  to  the  soil  in  this  300  acres  shoold  be 
taken  awa^.   The  lard  is  to  receive  a  certaia 
allotment  in  respect  of  that  part  of  the  common 
which  is  inclosed.     But  it  was  a  part  of  the 
scheme  that,  whereas  the  l^^^er  portion  of  the 
waste  should  be  inclosed,  and  in  respect  of  that 
he  should  receive  an  allotment  which  should  be  in 
lieu  of  his  rights,  yet,  as  to  300  acres,  they  should 
not  be  inclosed,  and  as  to  these,  as  the  freehold 
must  be  in  someone,  it  would  be  in  the  lord  of 
the  manor.   It  has  been  argued  that  it  may  have 
been  taken  out  of  him  in  respect  of  his  original 
right,  and  re-vested  in  him  as  a  trustee.   I  see, 
however,  nothing  to  warrant  that  construction. 
Whatever  may  have  been  the  intention  of  the  16th 
section,  I  can  find  nothing  which  takes  the  right 
to  the  soil  out  of  the  lord  of  the  manor."  And 
Lord  Blackburn,  then  Mt.  Justice  Blackburn, 
says :  "  The  15th  section  of  the  old  Inclosure  Act 
provides  for  the  setting  out  of  300  acres  of  the 
waste  lands  for  the  purpose  of  pasture,  and  of 
cutting  turf  and  heath  for  fuel  for  the  com- 
moners.   Then  comes  the  16th  section,  which 
gives  the  lord  of  the  manor  an  allotment  in  lieu 
of  all  claims  as  such  lord ;  and  we  must  look  to 
ascertain  whether  that  allotment  is  in  respect  of 
all  the  lands  in  the  manor,  or  in  respect  of  those 
only  which  have  been  inclosed.   Now,  upon  a  fair 
consideration  of  these  sections,  I  am  of  opinion 
that  his  rifi^t  to  the  soil  in  the  300  acres  still 
remains."   Then  Sir  James  Hannen  is  of  the 
same  opinion,  uid  he  says :  "  Looking  at  the 
sections  of  the  Act,  I  cannot  suppose  that  it  waa 
intended  that  the  cottagers  ahotud  have  a  right 
to  the  soil  in  these  800  acres,  but  only  a  right  of 
pasturage.   If  so,  the  right  to  the  soil,  unless 
given  to  someone  else,  would  remain  with  the 
lord  of  the  manor.   Kow,  it  certainly  is  not  con- 
ferred upon  any;  other  persons,  and,  that  being  so, 
it  must  still  be  in  the  lord  of  the  manor."   J  next 
proceed  to  consider  the  claims  of  the  owners  and 
occupiers  of  the  cottages,  and  with  regard  to 
them  it  is  to  be  observed  that  the  persons  to 
benefit  under  the  section  are  the  occupiers  for  the 
time  being  o£  ail  such  cottages  and  tenenunta 
Digitized  by  VjOOglC 
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containing  less  than  one  acre  each  as  were  erected 
on  ancient  sites,  or  hare  now  been  erected  for 
more  than  fourteen  years,  in  lien  of  their  rights 
or  pretended  rights  or  custom  of  cutting  turves. 
Of  the  precise  nature  of  such  rights,  or  pretended 
r^[hts  or  enstom,  nothing  has  heen  disclosed 
beyond  what  is  to  be  gathered  from  the  somewhat 
T^fne  langni^i^  of  the  Act  of  Parliament.  I 
think,  however,  that  it  may  be  reasonably  inferred, 
and  the  case  was  argned  on  the  footing,  that  they 
were  the  ordinary  rights  of  common  of  tnrbaty, 
a  tit]e  to  which  would  be  made  ont  by  prescrip- 
tion as  regards  ancient  messuages,  ana  by  means 
of  presumption  of  a  loat  grant  in  cases  where 
uninterrupted  enjoyment  could  be  proved  for  a 
period  which  is  ordinarily  ^xed  at  twenty  years, 
hut  which,  in  the  present  case,  special  circum- 
stance may  have  induced  the  Legislature  to  fix  at 
fourteen  years.  If  this  were  so,  the  rights  in 
Question  would  be  simply  vested  in  the  owners  of 
tne  cottages  or  tenements,  but  from  their  nature, 
being  rights  of  taking  turves  as  used  in  fuel  in 
messuages,  coald  only  be  enjoyed  by  the  actual 
ocenpiers.  The  righte  conferred  by  the  Act  are 
stated  to  be  in  lieu  of  those  to  which  I  have 
referred,  and  are  given  to  the  occupiers  for  the 
'time  being  without  reference  to  the  owners. 
Nevertheless  the  owners  derive  an  indirect 
benefit;  for,  if  the  rights  in  question  were  bene- 
ficial, a  cottage,  to  which  the  right  was  incident, 
would  let  at  a  higher 'rent,  and  be  more  valuable 
to  its  owner,  than  one  not  entitled  to  the  benefit 
of  the  Act.  If,  therefore,  the  ocenpiers  are  the 
persons  to  take  under  the  Act,  still  the  owners 
are  not  left  without  any  benefit-  This  being  so, 
I  see  no  ground  for  holding  that  the  rights  or 
benefits  under  the  section  are  vested  in  the 
owners ;  bat,  snbjectto  the  question  which  I  have 
atill  to  discuss,  it  would  seem  to  me  that,  upon 
the  construction  of  the  Act,  the  rights  had  been 

S'  pen  to  the  ocenpiers  for  the  time  being,  and  that 
e  only  benefit  which  was  derived  by  the  owners 
was  the  indirect  one  which  I  have  pointed  out. 
It  was,  however,  contended  on  bebalf  of  the 
Attorney-General  that  the  section  crested  a 
cluritable  trust,  and  the  case  of  Goodman  v.  The 
Mayor  and  Corporation  of  Saliash  (47  L.  T.  Bep. 
W.  S.  239 ;  7  App.  Cases  633)  was  cited  to  support 
that  contention.  There  a  municipal  corporation 
and  their  lessees  had  from  time  immemorial 
exercised  the  right  of  fishing  for  oysters  in  a 
navigable  tidal  river,  and  the  nser  was  such  as  to 
establish  their  right  to  a  several  fishery  in  the 
river,  and  at  the  same  time'  the  free  inhabitants 
of  ancient  tenements  in  the  borough  had  also 
from  time  immemorial  ezerciaed  the  privilege  of 
dredging  for  oysters  in  the  same  river  between 
the  znd  Feb.  and  Easter  Eve  in  each  year ;  and 
the  question  was  whether  a  legal  origin  for  this 
usage  could  be  presumed.  Lord  Selborne,  L.C., 
at  page  641,  says ;  "  If  it  were  necessary  that 
the  class  to  which  the  appellants  belong  should 
make  out  a  right  to  a  profit  a  prendre  in  alieno 
solo,  I  should  be  of  opinion  that  they  could 
not  do  so.  Oateioard'a  ease  (6  Co.  Kep.  59  b)  is 
a  conclusive  authority  against  such  a  claim 
by  such  a  class,  nnless  made  through  a  corpo- 
ration under  its  corporate  title,  as  it  was  in  the 
Coventry  case  (Botelier  v.  Bristow,  Year-book, 
16  Ed.  4,  29b,  32  b),  and  in  White  v.  Coleman 
(Freem.  136 ;  3  Keb.  247).  Here  there  is  no  cor- 
poration through  which  the  claim  could  be  made. 
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except  the  mayor  and  free  burgeBsee  of  Saltash 
themselves ;  and  the  right  could  not  possibly  be 
prescribed  for  through,  them  or  under  their  title 
as  a  pro^  it  pren^  in  alieno  $olo,  because,  if  a 
several  fishery  exists,  they  are  the  owners  in  fee 
simple  of  that  fisberr."  It  was,  however,  held 
that  it  might  and  onght  to  be  presumed  that  the 
fishery  was  originally  granted  to  the  corporaticHi 
subject  to  a  condition  or  proviso  that  the  free 
inhabitants  of  ancient  messuages  within  the 
borough  should  be  entitled  to  fish  within  the 
fishery  in  accordance  with  the  usage  found  in  the 
case,  and  that  such  a  grant  would  be  valid  as 
containing  all  the  elements  neceasatr  to  constitute 
a  charitable  trust.  "A  gift,"  says  Lord  Selborne, 
"  subject  to  a  condition  or  trust  for  the  benefit  of 
the  inhabitants  of  a  parish  or  town,  or  any  par- 
ticular  class  of  such  mhabitants,  is  a  charitable 
trust;"  and  his  Lordship,  in  a  subsequent  part 
of  his  judgment,  went  on  to  show  that  the 
probability  was  that  the  free  inhabitants  of 
ancient  messaages,  aithoogh  in  modem  times 
neicher  bar^;es8e8  ot  freemm  of  the  borought  y^ 
in  ancient  times  did  stand  in  some  definite  reb^ 
tion  to  the  body  corporate,  uid  possibly  were 
original  burgesses  of  the  borough.  Lord  Cairns 
agreed  in  this  conclusion,  both  as  regards  the 
question  of  law  and  that  of  fact.  Upon  the  questtcn 
of  law  says :  "  Such  a  condition  wonld  create  that 
which  in  the  very  wide  language  of  our  courts  is 
called  a  charitable,  that  is  to  say  a  public,  trust  or 
interest,  for  the  benefit  of  the  free  inhabitants  of 
an&ient  tenements.  A  trust  of  that  kind  wonld 
not  in  any  way  infringe  the  law  or  rule  against 
perpetuities,  because  we  know  very  well  that 
where  you  have  a  trust  which,  if  it  were  for  the 
benefit  of  private  individuals  or  a  fluctuating 
body  of  private  individuals,  would  be  void  on  the 
ground  of  perpetnity,  yet,  if  It  createa  a  chui- 
lable,  that  is  to  say  a  public  interest,  it  will  be 
free  from  an^  obnozionsnem  to  the  rule  with  re^ud 
to  perpetuities."  I  am  of  course  bound  by,  and 
I  fully  accept,  all  that  was  laid  down  in  the  case 
cited.  I  am  nevertheless  unable  to  re|$ard  it  as 
an  authority  for  the  proposition  that,  wherever 
benefits  are  conferred  on  the  ocenpiers  of  a  class 
of  houses,  a  cliaritable  trust  is  necessarily  created. 
Had  Lord  Selborne  and  Lord  Csims  intended  to 
lay  this  down,  even  as  regards  an  ordinary  gruit, 
they  would  hardly  have  considered  it  necessaiy 
to  mquire  as  minutely  as  they  did  into  the  rela- 
tion of  the  free  inhabitants  of  ancient  meesuages 
to  the  body  corporate ;  still  less,  I  think,  can  such 
a  proposition  be  held  as  regards  rights  conferred 
by  an  Act  of  Parliament,  where  no  difficulty  can 
arise  iram  the  rule  against  perpetuitiea.  In  each 
case  it  seems  to  me  the  whole  snrroancling  oir- 
cumstauces  should  he  considered,  and  it  has  to  be 
determined  whether  the  trust  is,  to  use  the  lan- 
guage of  Lord  Cairns,  really  **  for  the  benefit  of 
private  individuals,  or  a  fluctuating  body  of 
private  individuals,"  or  whether  it  "creates  a 
public  interest."  So  dealing  with  the  case  before 
me,  I  think  it  material  to  observe  that  the  r^ts 
conferred  by  the  Act  are  expressly  given  in  lieu 
of  certain  pre-exinting  rights,  or  pretended  rights 
or  custom,  of  catting  turves.  It  the  legal  origin 
of  such  pre-existing  rights  or  onstom  is  inqn^ied 
into,  it  would  seem  to  me  that  in  the  present  case 
no  difiiculty  would  occur.  The  rights  in  question 
are,  as  I  have  already  pointed  out,  among  those 
ordinarily  acquired  by  private^iodividuala  fmn 
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prescription  or  grant.   They  are  not  of  a  public, 
bat  of  a  private  nature,  and  it  seems  to  me  that, 
aniens  there  is  something  in  the  Act  of  Parlia- 
ment to  show  a  oontrury  intention,  the  rights 
anbstitnted  for  them  by  the  Act  miwt  also  be 
deemed  to  be  ^ivate  ones.   I  can  flpd  nothing  in 
the  Act  to  satisfy  me  that  a  public  inteicat  was 
intended  to  be  created.  The  only  circamstance 
which  tends  in  that  direction  is  the  argument  that 
the  churchwardens  and  overseers  for  the  poor,  in 
conjauction  with  the  lord  of  the  manor,  are  to 
regulate  the  enjoyment  of  the  rights.   But  I  do 
not  think  that  that  is  8u£5cient,  and,  consequently 
I  am  of  opinion  that  the  contention  put  forward 
on  behalf  of  the  Attorney- General  fails.   I  am 
therefore  of  opiuion  that  the  persons  legally 
interested  in  the  lands  at  the  time  when  they  were 
taken  fay  the  railway  company  were  the  lord  of 
the  manor  and  the  persons  claiming  under  him, 
and  the  occupiers  of  the  cottages;  that  tbe  owners 
of  the  cottages  had  only  the  indirect  interest  I 
have  already  mentioned,  namely,  that  accruing 
to  them  from  the  greater  value  of  the  cottages 
whoee  occnpieri  were  entitled  to  the  benefit  of 
these  rights ;  and  that  the  rights  of  the  occupiers 
are  in  the  nature  of  a  perpetuity  specially  created 
by  the  Legislature,  and  are  not  charitable.  Tlie 
fund  in  court  ought  to  be  divided  in  accordance 
with  these  rights  and  interests,  and  as  nearly  aa 
may  be  in  like  manner  as  if  the  procedure  pre- 
scribed by  seers.  90  to  107  of  the  Lands  Clauses 
Consolidation  Act  1845  had  been  followed.  The 
order  will  be  prefaced  by  a  declaration  or  expres- 
sion of  opinion  that  the  lands  in  question  formed 
part  of  tne  turf  common  directed  to  be  allotted 
for  supplying  turves  for  fuel  for  the  use  of  the 
cottages  or  tenements  mentioned  in  the  award 
made  in  pursuance  of  the  Act.  and  that  the  soil 
of  the  land  was  vested  in  the  lord  of  the  manor, 
but  without  any  right  on  his  part  to  feed  or 
deputure  any  sheep  nr  cattle  on  the  lands.  Then 
there  must  be  inquiries  what  compensation  is 
payable  in  respect  of  the  right  to  the  soil  in  the 
lands ;  and  secondly  what  compensation  is  pay- 
able in  reopect  of  the  commonaole  rights  of  toe 
occupiers  of  the  cottages  or  tenements  over  the 
lands.   After  payment  of  the  costs  of  all  parties, 
other  than  the  railway  company,  out  of  the  fund 
in  court,  the  balance  will  be  apportioned  in  the 
ratio  of  the  amount  of  oomprasation  so  ascer- 
tained. 

Solicitors :  Nicholl,  ManUiy,  Niekoll,  and 
Fletcher  i  LoveU,  Son,  and  FilJUld;  Grawley, 
Arnold,  and  Co. ;  jBors  and  Co. ;  Jiircham  and  Co. 


QUEEN'S  BENCH  DIVISION. 
Tuesday,  April  19. 
(Before  Smith  and  Wills,  JJ.) 
Addt  (app.)  V.  BiAKB  (resp.).  (a) 
Licenaing  Act  1872  (35  *  36  Vict.  c.  94),  ».  8— 
InUmaUiTig,  liqiu)r  told  hy  retoii— "  Selling  "  in 
properly  marked  meaeure. 

By  ted.  8  of  the  Lieennng  Act  1872,  "Every 
person  thall  sell  all  intoxicating  liquor  which  it 
told  by  retail  and  not  in  cask  or  bottle,  and  it 
not  told  in  a  quantity  Utt  than  half  a  pint, 
in  mtaewnt  marked  according  to  (he  imperial 
tiandard." 

<•>  SaporMl  byF.A.  CauuHUM,  Eaq„  BMiliittr«^Iftw. 
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A  publican  drew  a  pint  of  beer  for  a  euttomer  in  a 
properly  ttamped  meaeure,  and  then  poured  it 
tnto  an  wnttamped  jug,  in  which  he  handed  it  to 
the  customer.   From  the  potition  of  the  customer 
it  was  impossible  for  him  to  see  the  bar  vihere  the 
beer  vtas  dramt,  and  he  was  not  aware  that  any 
measure  had  been  used  in  drawing  it. 
Seld  (upholding  a  conviction  by  the  justices),  that 
the  beer  had  not  been  sold  in  a  measure  marked 
according  to  the  imperial  standard  within  the 
meaning  of  sect.  B  cf  the  Licensing  Act  1872. 
This  was  a  special  case  stated  under  20  &  21 
Vict.  c.  43,  for  the  opinion  of  the  Queen's  Bench 
Division  of  tbe  High  Court  of  Justice,  by  the 
justices  of  the  peace  acting  in  and  for  the  Lower 
Strafforth  and  Tickhill  Division  of  the  West 
Hiding  of  the  county  oi  York. 

1.  An  information  was  preferred  by  the  respon- 
dent, a  superintendent  of  police  and  inspector 
of  weights  and  measures,  against  the  appellant, 
an  innkeeper,  for  that  the  appellant  on  the  30th 
Sept.  1886,  at  the  parish  of  Conisborough,  in  the 
said  riding,  unlawfully  did  sell  by  retail  and  not 
in  cask  or  bottle  certain  intoxicating  liquor,  to 
wit,  beer,  in  a  quantity  not  less  than  half  a  pint, 
which  said  beer  was  not  sold  by  the  appellant  in 
a  measure  marked  according  to  the  imperial 
standards,  contrary  to  the  provisions  of  the  8th 
section  of  the  Licensing  Aot  1872. 

2.  The  information  came  on  for  hearing  before 
a  coart  of  summary  jurisdiction  for  the  Lower 
Strafforth  and  Tickhill  Division  of  the  West 
Biding,  held  4t  Donoaster  in  the  said  ricUng,  on 
the  9th  Oct.  1886,  when  the  iaots  hereinafter 
stated  were  proved. 

3.  The  appellant  was  the  licensed  oconpier  of 
an  inn  at  Conisborough,  known  as  the  Eagle  and 
Child,  which  was  visited  hy  the  respontj^nt  on 
the  cUte  mentioned  in  the  information.  The 
respondent  having  seated  himself  in  the  parlour 
of  the  inn,  ordered  the  appellant  to  serve  him 
with  a  pint  of  beer,  and  the  appeDant  thereupon 
left  the  room  for  the  purpose  of  ezecnting  such 
order.  Shortly  afterwards  the  appellant  returned 
with  an  earthenware  jug  filled  with  beer,  which 
be  handed  to  the  respondent,  who  then  paid  to 
the  appellant  the  price  of  the  liquor.  The  jug 
in  which  the  beer  was  so  supplied  to  the  respon- 
dent was  not  in  any  way  stamped  or  marked  as  a 
measure. 

4.  It  was  further  proved  by  witnesses  called  on 
behalf  of  the  appellant  that,  on  leaving  the 
parlour  to  fetch  the  beer,  he  (the  appelluit) 
entered  the  bar  (an  adjoiuing  room)  and  there 
drew  the  beer  into  a  properly  stamped  pint 
measnre,  being  one  of  a  set  of  stamped  meaBare» 
which  were  kept  by  tbe  appellant  in  the  bar  for 
the  purpose  of  measuring  liquor.  The  aj^wlkuit 
then  proceeded  to  pour  the  (intents  of  the  measure 
into  the  jug,  which,  together  with  an  unstamped 
glass  tumbler,  be  subsequently  carried  into  the 
parlour  and  handed  to  the  respondent.  From 
the  position  in  which  the  respondent  was  seated 
in  the  parlour,  it  was  impossible  for  him  to  see 
the  appellant  draw  the  beer  or  pour  it  into  the 
jug,  and  the  respondent  was  not  in  fact  aware 
that  any  measure  nad  been  used  by  the  appellant. 

5.  It  was  contended  on  behalf  of  the  appellant 
that  he  had  not,  under  the  circumstances  proved, 
contravened  the  provisions  of  the  8th  section  of 
the  Licensing  Act  1872,  inasmncha^  that  section. 
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requires  that  the  liqaor  should  be  "sold*'  in  a 
measure  marked  according  to  the  imperial 
standard,  and  not  that  the  liquor  shoiud  be 
delivered  to  the  castomer  in  such  a  measure,  and 
that  the  sale  was  complete  immediatdy  upon  the 
beer  being  placed  in  the  measure  and  appro- 
priated to  the  customer. 

6.  The  jnatices,  however,  thought  that  the 
appellant  had  been  guilty  of  the  offence  charged 
in  the  information,  on  the  ground  that  the  liquor 
had  not  been  placed  in  a  dulj  stamped  measure 
in  the  presence  or  to  the  knowledge  of  the  cus- 
tomer, and  on  the  further  ground  that  the  sale 
was,  under  the  circamstances,  incomplete  until 
the  liquor  had  been  handed  to  the  customer  and 
pud  for  him. 

7.  The  inaticea  acoordinglv  oonvioted  the  appel- 
lant, and  inflicted  a  fine  of  28.  6d.  and  costs. 

8.  The  appellant  being  dissatisfied  with  their 
determination,  as  being  erroneous  in  point  of  law, 
applied  for  a  case  to  be  stated  for  the  opinion  of 
toe  Qneen*B  Bench  Division. 

The  question  for  the  opinion  of  the  court  was 
whether,  npon  the  facts  as  stated,  the  appellant 
was  rightly  convicted. 

Bj  sect.  8  of  the  Licensing  Act  1872  (35  A  36 
Vict.  c.  94)  it  is  enacted  that : 

Svery  person  shall  sell  all  intozioatiiig  liquor  which  is 
sold  by  retail  and  not  in  oask  or  bottle,  aiM  is  not  sold 
in  »  qnuitlty  leas  than  half  a  pint,  in  measures  marked 
aooozaing'  to  the  imperial  atanduds. 

Every  peraon  who  ftots  or  anffers  any  person  under  hia 
control  or  in  hia  employment  to  act  in  oontraventitm  of 
ihia  aeotion,  shall  be  liable  to  a  penalty. 

Lockwood,  Q.C.  {Newaon  with  him)  for  the 
appellant. — ^There  is  nothing  in  sect.  8  of  the 
Licensing  Act  1R72  which  compels  the  drawing  or 
measuremenc  of  the  beer  in  the  presence  of  the 
■onstomer.  The  beer  in  the  present  case  was 
drawn  in  a  properly  stamped  measure,  and  it  is 
eabmitted  that  that  is  sufficient  to  satisfy  the 
requirements  of  the  Act.  Althongh  the  presence 
of  the  customer  is  not  material  at  the  time  of 
drawing  the  beer,  he  mav  require  it  to  be 
measured  in  his  presence.  That  cnis  is  so  is  clear 
from  the  repealed  Act,  3  Greo.  4,  c.  77,  s.  20, 
which  enacted  that,  "All  persons  keeping  common 
inns,  alehonses,  or  victualling  houses,  and  retailing 
ale  and  beer,  shall  sell  the  same  in  and  from  their 
houses  by  a  full  ale  quart,  pint,  or  half  pint, 
made  of  pewter,  sized  to  the  standard,  and 
stamped  or  marked,  to  be  of  full  size  according 
to  the  standard  .  .  .  and  shall  not  retail  any 
ale  or  beer  in  any  other  vessels  than  such  stamped 
pewter  ale  quarts,  pints,  or  half  pints,  unless  such 
ale  or  beer  shall  have  beoi  first  measured  in  and 
such  stamped  pewter  ale  quart,  pint,  or  half 
innt,  in  the  presence  of  the  ^est  or  customer 
purchasing  toe  same.  ...  It  is  therefore 
anbmitted  that  the  conviction  ought  to  be  quashed. 

Forbet,  Q.O.  {C.  M.  AQa/na(m  with  him)  was  not 
called  upon. 

Smith,  J. — I  am  of  opinion  that  the  justices 
were  right  in  convicting  the  appellant  of 
having  contravened  the  pTOvisions  of  sect.  8  of 
the  Licensing  Act  1872.  It  appeus  that  a  cus- 
tomer went  to  the  appellant's  pablic-honse  and 
called  for  a  pint  of  beer.  The  publican  went  to 
the  bar  in  another  room,  where  the  customer 
could  not  see  him,  and  there  drew  the  beer,  which 
he  brought  to  the  customer  in  an  unstamped  jug. 
The  customer  was  not  aware  l^t  the  beer  bad 
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been  drawn  in  a  stamped  measure.  Uptm  that, 
proceeding  are  taken  against  the  publican  under 
sect.  8  of  the  Licensing  Act  187'ii,  which  says  that 
"  Every  person  shall  sell  all  inioxicatina  litpuur 
which  is  sold  by  retail  and  not  in  cask  or  botttei 
and  is  not  sold  in  a  quantity  less  than  half  a  pint, 
in  measures  marked  according  to  the  imperial 
standards."  That  means  that  the  liquor  shall  be 
*'  sold  "  in  a  properly  marked  measure,  which  was 
not  done  in  this  case.  It  is  true  that  the  appel- 
lant appears  to  have  drawn  the  beer  into  a  stamped 
measure,  but  he  then  turned  it  into  an  unstamped 
jug,  in  which  he  sold  it.  If  he  had  come  out  of 
the  bar,  bringing  with  him  also  the  stamped 
measure,  and  had  asked  the  castomer  how  he 
woold  have  it,  I  should  be  inclined  to  hold  that 
the  beer  had  been  sold  properly  in  the  measure, 
and  that  tilie  Act  had  not  been  eroded.  Bat,  npon 
the  facts  as  they  stand,  I  am  of  opinion  that  the 
conviction  was  right,  and  this  appeal  must  tberfr- 
fore  be  dismissed. 

Wius,  J. — I  am  of  the  same  opinion,  and  I 
think  that  there  has  obviously  beem  an  attempt 
on  the  part  cS.  the  appellant  to  evade  the  pnm- 
sions  of  the  8th  section  of  tlu  Licensing  Act 
1872.  ^  The  purpose  of  the  section  was  to  prevent 
cheating,  and  to  protect  customers.  Beer  in 
retail  (^nantities  must  be  sold  in  a  measure  marked 
according  to  the  imperial  standard,  and  it  appears 
to  me  that,  until  the  beer  is  on  the  point  of 
becoming  the  property  of  the  purchaser,  it  is  not 
sold.  The  chuige  of  property  does  not  take  place 
until  there  has  been  some  act  of  appropriation  on 
the  part  of  the  purchaser ;  the  sale  takes  place 
when  the  beer  is  placed  in  front  of  the  purchaser 
for  him  to  take  it,  but  not  until  then.  I  agree 
with  my  brother  Smith,  that  if  the  appellant  nad 
brongbt  both  the  jag  and  the  stamped  pewter 
pot  into  the  parlour,  and  had  thus  given  the  cas- 
tomer an  opportunity  of  measaring  the  be^,  tiie 
Act  would  not  have  been  broken,  and  I  think 
that  there  would  not  have  been  any  offence  iif  the 
customer  had  asked  to  have  the  beer  in  a  jn^ 
and  the  publican  had  brought  the  marked  measure 
into  the  room  too*   The  conviction  most  stand. 

Solicitors  for  the  appellant,  Edwvrd  Do^U  and 
8on»,  for  Binney  and  Sofu,  Sheffield. 

Solicitors  for  the  renxmdent,  Badkam  and 
WHUtoM,  txaW.L.  TTiIItams,  Wakefield. 


Tueaday,  June  7. 
(Before  Field  and  Maxistt,  JJ.) 
Stokes  v.  Stokes,  (a) 
Praetiee^Aciion  for  alander — Rcmiited  to  Countif 
Court — Juriadtetion — County  CowrU  Act  1867 
(30  f  31  Viet.  c.  142),  a.  lO—Suprame  CouH  ^ 
Judlcaiwe  Act  1873  (36  ^  37  Ftrf.  c  66),  i.  67. 
Sect.  67  of  the  Suprema  Court  of  JwUeatwn  Ad 
1873  doea  no<  rapaal  aeet.  10  of  the  CowUy  Gowit 
Act  1867  wUh  regard  to  aeticna  for  Ithel  and 
alander,  and  ther^ore  the  master  atiU  ha*  juria- 
diction  to  order  an  action  for  alander  to  ie 
remitted  for  trial  to  the  County  Court  uptrn  the 
failure  of  the  plaintiff  to  give  security  for  costs. 

This  was  a  motion  by  way  of  appeal  fn»n  aa 
order  of  Grantham,  J.  at  ohamben,  affirmiiig  an 
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order  of  the  master,  that  the  action,  which  was 
for  slander,  be  remitted  for  trial  to  the  Connty 
Court  ander  sect.  10  of  the  Coanty  Conrta  Act 
1867,  unless  the  plaintiff  gare  security  for  costs. 

By  sect.  10  of  the  County  Courts  Act  1867 
(30  A  31  Vict.  c.  142) : 

It  aball  be  lawful  for  any  person  aninst  whom  an 
action  for  inaUaioas  proseoation,  illegal  arrest,  ill^al 
distreM,  assault,  false  impriBonment,  libel,  slander, 
sednetkm  or  other  aotion  ca  tort,  ma;  be  brought  in  a 
^perior  Court,  to  malce  an  affldavit  that  the  plaintiff 
has  no  vinible  means  of  payins  the  ooats  of  the  defen- 
dant BhoQld  a  TBrdict  not  -be  fonnd  for  the  plaintiff ; 
and  thereupon  a  jadge  of  the  ooort  in  whioh  the  action 
is  brought  shall  hare  power  to  make  an  order  that 
unless  Uie  plaintiff  Hhall,  within  a  time  to  be  therein 
mentioned,  frive  full  secarity  for  the  defendant's  oosts 
to  the  satisfinotion  of  one  of  the  mafltere  of  the  aaid 
court,  or  satisfy  the  judge  that  he  has  a  cause  of  aotaon 
fit  to  be  prosecuted  in  the  Superior  Court,  all'  proceed- 
ings in  the  aotion  shall  be  stayed,  or,  in  the  event  of 
the  plaintiff  being  unable  or  unwilling  to  give  such 
seoority,  or  failing  to  satisfy  tba  jndge  as  aforesaid, 
that  the  cause  be  remitted  for  trial  before  a  County 
Conrt  to  be  theteiii  named. 

By  sect.  67  of  the  Snpreme  Conrt  of  Judicature 
Act  1873  (36  A  37  Vict.  c.  66),  it  is  enacted  that 

The  prorisions  contained  in  the  fifth,  seventh,  eighth, 
and  tenth  sections  of  the  Couniy  Courts  Act  1867  shall 
Kn»lj  to  all  aoticms  oommenced  or  pending  in  the  said 
Hi^  Conrt  of  Justice  in  which  any  relief  is  sooflAit 
which  can  be  given  in  a  County  Court 

Alfred  Cock,  Q.C„  and  C.  E.  Ellis  for  the  plain- 
tiff,  in  support  of  the  appeal. — The  effect  of 
sect.  67  of  the  Supreme  Court  of  Judicature  Act 
18^  ia  to  take  away  the  power  of  remitting 
actions  for  slander  to  the  Connt;  Court  for  triu. 
In  his  judgment  in  the  case  of  Oamet  t.  Bradley 
(39  L.  T.  Rep.  N.  8.  261,  266 ;  3  App.  Cas.  944), 
Lord  Blackburn  said :  "  One  word  as  to  sect.  67 
of  the  Act  of  1873.  .  .  .  That  section  does  not 
toach  the  cases  in  which  a  County  Court  cannot 
give  relief,  and  a  County  Court  cannot  entertain 
an  action  of  slander.  For  that  reason  it  seems  to 
me  that,  inasmnch  as  an  action  for  slander  is 
not  within  sect.  67,  it  is  not  within  the  provisions 
to  which  Order  LV.  was  to  be  subject."  (It 
action  also  contended  that,  upon  the  merits,  the 
was  was  a  fit  one  to  be  triea  in  the  Superior 
Court.) 

Boae-Irmes,  for  the  defendanb,  in  support  of  the 
order,  was  not  called  upon. 

FiBLD,  J. — In  this  case  the  question  asked  of  us 
is  whether,  since  the  passing  of  sect.  67  of  the 
Snpreme  Court  of  Judicatnre  Act  1873,  there  is 
power  to  remit  an  action  for  slander  to  the  County 
Court  for  trial,  apon  the  &,ilure  of  the  plaintin 
in  the  action  to  give  security  for  costs  to  the 
satisfaction  of  the  m^ter,  under  the  provisions  of 
sect.  10  of  the  County  Courts  Act  1867.  It  has 
been  argued  that  the  learned  jndge  at  chambers 
had  no  jurisdiction  to  make  such  an  order  iu  an 
action  for  slander,  but,  in  mr  opinion,  the  language 
of  sect.  10  of  the  County  Cfourts  Act  1867  clearly 
concludes  the  point.  Tliat  section  is  not  expresslr 
repealed  by  sect.  67  of  the  Judicatnre  Act,  which 
merely  applies  the  provisions  of  sect.  10  of  the 
County  Courts  Act  to  all  actions  in  the  High 
Court  in  which  any  relief  is  sought  which  can  be 
given  in  a  County  Court.  Neither  can  I  find  that 
there  is  any  implied  repeal  of  the  power  to  remit 
actions  for  slander  in  the  same  cases  as  they  could 
be  remitted  before  the  Act  of  1873  was  passed. 
I  do  not  think  that  there  is  any  foundation  for  the 


plaintifFfl  contention  in  this  case,  and  ther^oro 
the  appeal  must  be  dismissed  with  costs. 

Manistt,  J. — I  am  of  the  same  opinion.  It 
certainly  is  a  startling  proposition  to  say  that 
sect.  67  of  the  Judicature  Act  of  1873  impliedly 
repeals  the  useful  provisions  of  sect.  10  of  the 
County  Courts  Act  1867,  as  regards  actions  of 
libel  and  slander.  These  orders  have  frequently 
been  made  since  the  passing  of  the  Judicature 
Act,  and  I  cannot  think  that  they  have  been 
all  made  under  a  misconception.  It  i:  only 
necessary  to  read  the  words  oi  the  section.  The 
provisions  of  sect.  10  of  the  Act  of  1867  are  to 
apply  to  all  actions  in  the  Hi^h  Court  in  which 
relief  is  sought  which  can  be  given  in  the  County 
Court,  and  oy  that  10th  section  relief  can  be 

S'ven  in  the  Goonty  Court  in  actions  of  slander, 
le  orders  o£  the  master  and  the  jndge  must  be 
affirmed.  Appeal  dismuaed. 

Solicitor  for  the  plaintiff,  R.  Chapman. 
Solicitors  for   the   defendant^    Lwitdey  and 

Tueaday,  AprU  19. 
(Before  Smith  and  "W^ills,  JJ.) 
Back  (app.)  v.  Holhbs  (re8p.).(a) 
Highway  vnthin  the  metropolita7i  area — Obairue- 
Hon — Application  of  tkd  Si^kaay  Act — Powtr 
of  police  to  pToaecute  —  Swhway  Act  (5  J-  6 
Will  4,  c.  60),  8.  72. 

A  person,  by  einging  hymn$,  oeetuioned  a  crowd  to 
cuaemble,  and  {herein/  obatrueted  a  certain  high^ 
toay  vfitkin  the  m^ropolitan  police  diairiet. 

An  information  vtaa  aeeordin^ly  preferred  agaimt 
him  by  an  inmeetor  of  pahee,  ttnder  $eet.  72 
the  Highway  Act. 

Held  {reversing  the  decision  of  the  magistrate,  who 
had  diamiaaed  ths  aummona),  that  the  promaionM 
of  sect.  72  of  the  Highway  Act  were  applicahle  to 
highways  within  the  metropolitan  area. 

Held  also,  that  a  prosecution  under  sect.  72  of  the 
Act  might  be  -mitiated  by  anyone,  and  thei'efore 
that  the  proceedings  taken  by  the  police  were  valid. 

This  was  a  case  stated  br  one  of  the  magistrates 
of  the  police-courts  of  the  metropolis,  sitting  at 
the  Conrt  of  Summary  Jurisdiction,  at  Worship- 
street,  within  the  Metropolitan  Police  District, 
under  20  &  21  Vict.  c.  43. 

1.  Upon  the  hearing  of  an  information  pre- 
ferred  by  the  appellant,  an  inspector  of  police, 
against  the  respondent,  under  sect.  72  of  the 
Highway  Act  {4*5  Will. 4,  c.  50),  charging  "for 
that  the  respondent  on  the  7th  Aug.  1886|  in  a 
certain  highway,  to  wit,  the  lUnnan-road,  Bow, 
within  the  Metropolitan  Police  District,  did 
unlawfully  and  wilfully  obstruct  the  free  passage 
of  the  said  highway,  by  causing  a  crowd  of 
persons  to  assemble  there,"  the  magistrate 
dismissed  the  said  information. 

2.  The  following  facts  were  proved : 

3.  The  respondent,  at  or  abont  twenty  minutes 
to  9  o'clock  p.m.,  on  the  last-mentioned  day, 
came,  with  several  women,  into  the  forecourt  of 
Aiilita  House,  which  is  a  private  ground,  but 
adjoins  the  highway.  At  that  time  there  was  no 
obstruction.  Hymns  were  sung  by  the  women, 
in  which  the  respondent  joined,  and  he  then 
delivered  a  religious  address.  iN'either  he  nor  the 

(a)  Beported  by  F.  A.  CftAUSHsni,  £s(i.|'BaRlatsr-at-Isw. 
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women  left  the  private  ground.  These  proceed- 
ingB,  however,  caused  a  crowd  to  assenible  and 
obstmct  the  highway.  The  respondent's  atten- 
tion was  called  to  this,  bat  he  eontinned  his 
address  until  five  minutes  past  9  p-m..  when  he 
retired,  and  the  crowd  cleared  away.  He  must 
be  taken  to  have  intended  to  caose  the  ohatmctioa 
from  the  time  that  it  was  brought  to  his  notice 
till  his  departure. 

4.  On  the  part  of  the  appellant  it  was  contended 
that  the  respondent  was  guilty  of  an  obstruction 
within  the  meaning  of  the  woras  in  sect.  72  of  the 
Highway  Act,  which  imposes  a  penalty  on  any 
person  who  "  shall  in  any  way  wilfully  obstruct 
the  free  passage  of  any  such  highway. 

5.  On  the  part  of  the  respondent  it  was  con- 
tended that  these  words  do  not  warrant  a  police 

Srosecution  for  obstructing  a  highway  in  the 
[etropolitan  Police  District. 

6.  At  the  time  when  the  Highway  Act  was 
passed  the  statutory  provisions  relating  to 
obstructions  and  nuisancer  on  the  metropolitan 
highways  within  the  bills  of  mortality,  and  in- 
cluding the  locus  in  quo,  were  {with  certain  local 
exceptions  immateritd  to  this  case)  contained  in 
S7  G-eo.  3,  c.  29,  commonly  called  Michael  Angelo 
Taylor's  Act,  which  was  afterwards  extended  to 
other  portions  of  the  metropolis  by  25  &  26  Vict, 
c.  102,  s.  73.  The  Highway  Act  adopted  some  of 
tiieae  provisions  with  or  without  modifications, 
and  introduced  others.  To  take  a  well-known 
instance  among  the  new  provisions,  the  mto  of 
the  road  was  by  sect.  78  made  enforceable  by 
pen^ties  in  the  country,  but  its  infringement  has 
never,  it  appears,  been  treated  as  a  substantive 
offence  withiu  the  above  area.  The  provision 
relied  on  by  the  prosecution  was  also  new  in  so 
far  as  it  extended  beyond  the  obstructions 
specified  in  Michael  Angelo  Taylor's  Act  (sects. 
64-78)  to  all  wilful  obstructions  whatever. 
Sect.  112  of  the  Highway  Act  provides  that 
noLhing  in  the  Act  "  shall  be  construed  to  abridge, 
repeal,  alter,  amend,  or  interfere  with  the  powers 
and  provisions  in  Michael  Angelo  Taylor's  Act." 
The  question  then  arises,  whether  Michael  Angelo 
Taylor's  Act  was  meant  to  operate  in  the  said 
area  exclusively  of  the  Highway  Act,  or  whether 
the  provision  relied  on  by  the  proseoution  may, 
in  its  present  application,  be  taken  to  supplement 
the  powers  and-  provisicHis  in  Michael  Angelo 
Taylor's  Act  without  "unending  or  interfering 
with"  them. 

7.  Beet.  54  of  the  Police  AjOt  j:2  &  3  Vict  c  47) 
repeated  so  many  of  the  provisiona  relating  to 
obstructions  and  nuisances  on  the  thoroughfares 
of  the  metropolis  which  were  already  contained 
in  sects.  64-78  of  Michael  Angelo  Taylor's  Act, 
that  the  object  in  view  was  presumably  to  supply 
in  the  Police  Act  a  complete  code  on  the  subject. 
If  therefore  the  provision  relied  on  by  the  prose- 
tion  applied  to  the  said  area,  it  might  have  been 
expected  to  recur  in  the  Police  Act.  But  the 
nearest  approach  to  such  a  provision  is  found  at 
the  conclusion  of  sect.  54,  sub-sect.  6,  where  the 
words  "  wilfully  cause  any  obstruction  in  any 
thoroughfare  "  seem  always  to  have  been  held  to 
be  limited  by  the  previous  words  "who  by  means 
c£"  to  the  obstacles  thereinafter  specified,  a 
limitation  which  may  have  prevented  tlds  clanse 
from  having  been  depended  on  for  the  present 
[nvsecution. 


[Q.B.DIV. 


8.  Sect.  9S  of  the  Metropolis  Loca!  Management 
Act  (18  A 19  Yict.  c.  120)  provides  that 

Ever^  vestiT  and  diatriot  board  ahall,  witMu  theit 
parish  or  distriet  (exolTUively  of  any  otiier  persons 
whatsoever),  ezecate  the  office  of,  and  be  snrreyon  ot 
highwajB,  and  have  all  snoh  powers.  anthoritieB,  and 
duties,  and  be  sabjeot  to  all  such  liabilities,  aa  any  sor^ 
veyor  of  highways  in  En^aod  is  now,  or  may  hereafter 
be  invested  with,  or  liable  to,  bv  virtue  of  this  offioe. 

The  cases  of  Sarvey  v.  The  Vestry  JBt^Kwd 
Green  (38  J.  P.  743)  and  St.  Mary,  Keunngton,  v. 
Jacobs  (25  L.  T.  Kep.  N.  S.  800;  L.  Bep.  7  Q.  B. 
47 ;  41  L.  J.  72,  M.  C.)  fall  under  this  Bection. 
If  the  objections  raised  in  the  two  last  paragraphs 
are  either  of  them,  or  taken  together,  sound,  this 
section  would  seem  to  operate  as  the  first  exten- 
sion of  the  Highway  Act  to  the  said  area ;  but, 
even  assuming  that  it  would  empower  vestry  and 
district  boards  to  enforce  the  provisions  rebed  on 
by  the  prosecution,  it  gives  no  such  power  to  the 
police  or  private  persons. 

9.  On  the  above  grounds,  and  being  unable  to 
find  any  authority  for  a  prosecution  under  the 
Highway  Act  by  the  police  or  private  persona, 
for  cansini;  obatmctiona  in  the  said  urea,  the 
magistrate  was  led,  with  hesitati<m.  to  dismiss 
the  summons. 

The  question  submitted  for  the  consideration 
of  the  High  Court  was,  whether  the  magistrate 
was  right  in  point  of  law  in  dismissing  the  snm- 
mons.  If  the  court  should  be  of  opinion  that  he 
was  right,  his  decision  was  to  stand,  but  if  the 
court  should  be  of  the  contrary  opinion,  the  case 
was  to  be  remitted  back  to  him  to  be  dealt  with 
accordingly. 

Mead  for  the  appellant. — It  is  submitted  that 
the  Highway  Act  is  applicable  to,  and  can  be 
enforced  within  the  area  of  theMetropolitan  Police 
District.  There  is  nothing  in  the  Act  to  limit 
its  application,  except  sect.  112,  which  merely 
provides  that  "nothing  in  the  Act  shall  be  con- 
strued to  abridge,  repeal,  alter,  amend,  or  inter- 
fere with  the  pOTrera  and  provisions  in  Michad 
Angelo  Taylor  8  Act."  This  point  is  not  toacbed 
in  the  case  of  Harvey  v.  The  Veatry  of  B^uial 
Green  (38  J.  P.  743).  The  question  there  was 
whether  certain  preliminaries  and  the  obtaining 
of  a  certificate  of  two  justices  had  been  proper^ 
complied  with.  The  street  there  was  within  the 
metropolis,  but  the  point  that  the  Highway  Act 
did  not  apply  to  the  metropolis  was  not  taken. 
In  the  case  of  St.  Mary,  Newington,  v.  Jaaiht 
(25  L.  T.  Eep.  N.  S.  800;  L.  Rep.  7  Q.  B.  47)  it 
was  not  suggested  that,  supposing  there  had 
been  an  obstruction,  it  would  not  have  been  met 
by  the  provisions  of  the  Highway  Act.  That  the 
Highway  Act  is  supplementary  to  Michael  Angelo 
Taylor's  Act  is  shown  by  sect.  112  of  the  former. 
The  remedies  for  obstructions  in  the  streets  of  the 
metropolis  are  concurrent  and  cumulative.  It 
is  ^o  submitted  that  it  is  open  to  anyone  to  set 
the  law  in  motion  in  a  prosecution  of  this  sort, 
and  therefore  that  the  information  in  tlUs  case 
instituted  by  the  police  was  good.  There  is  no 
restriction  in  the  Highway  Act  as  to  who  may 
prosecute  in  such  a  case. 

The  respondent  was  not  represented. 

Smith,  J. — This  is  a  case  stated  by  the  learned 
magistrate  of  the  Worship-street  Police-court, 
and  he  says  himself,  in  the  case  which  he  has 
stated  for  the  opinion  of  this  court,  that  he  was 
led  with  hesitation  to  dismiss  tha^sammoiu,  and 
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he  aeems  to  have  been  doabtfol  irhether  he 
was  right  in  dismissii^  ifi.  We  have  not 
had  the  advaataKe  of  hearing  any  argnment  in 
Bnppta^  of  the  learned  magistrate's  dedsion,  bat 
int  nave  the  reasons  npon  which  he  acted  fully 
Bflt  ont  br  htm  in  the  case.  Kow,  the  points  to 
be  decided  are,  first,  whether  the  operation  of  the 
old  Highway  Act  (5  <fc  6  Will.  4,  c.  50)  extends 
thronghont  the  whule  of  England,  or  is  limited 
to  BDoh  parts  as  have  no  special  legislation  of 
their  own  applicable  to  them.  There  is  nothing 
in  the  Highway  Act  to  limit  the  Bectiona  of  that 
Act  to  any  particular  locality,  and,  apart  from 
any  speciu  exception,  it  seems  to  me  that  it 
would  apply  to  the  whole  country,  with  the 
exceotion  of  the  special  turnpike  roads  and  the 
roads  mentioned  in  sect.  113.  Therefore  1  am  of 
opinion  that  sect.  72  of  the  Highway  Act  applies 
to  the  loeu9  in  quo.  It  certainly  may  be,  and 
indeed  it  aeems  to  be  the  case,  that  there  is 
special  l^slation  applicable  to  the  loetu  in  quo  ; 
hat  rach  apecial  legislation  is  camnlative,  and  in 
addition  to  the  provisions  of  the  Highway 
Act,  and  does  not  prevent  the  application 
of  the  provisions  of  the  Highway  Act  to  the 
road  now  in  question.  That  answers  the  first 
question  which  is  pat  to  ns.  Then  the  next 
qaestion  is,  whether  the  initiative  can  be  taken 
by  the  police  in  a  prosecntion  under  sect.  72 
Of  the  Act.  Why  not  P  Anyone  can  prosecute 
if  an  ofEence  has  been  committed.  The  learned 
magistrate  thought  that  the  vestry  should  have 
taken  the  initiative,  or  someone  who  had  the 
control  of  the  highway,  tut  I  do  not  see  any 
reason  for  that  supposition.  It  seems  to  me, 
therefore,  that  the  learned  magistrate  might,  if 
he  had  chosen,  have  fonnd  that  the  respondent 
had  wilfally  obstructed  the  highway  within  the 
meaning  of  sect.  72  of  the  Highway  Act,  and,  if 
he  had  liked,  be  might  have  convicted  him  upon 
the  evidence  heibre  him.  The  case  mast,  there* 
fore,  go  back  to  him  with  that  intimaAioa  from 
this  court. 

Wills,  J. — I  am  of  the  same  opinion.  I  am 
not  able  to  find  anything  which  limits  the 
generality  of  the  operation  of  the  Highway  Act, 
nor  any  reason  to  prevent  its  applicability  to  the 
metropolitan  area.  If  there  are  any  exceptions 
with  reference  to  the  city  of  London — and  1  am 
unable  at  the  moment  to  ascertain  precisely  what 
they  are — the  legislation  which  is  special  to  the 
City  is  not  intended  to  be  interfered  with.  If  that 
is  so,  the  efFect  would  be  to  pat  the  City  npon  the 
same  footing  as  the  rest  of  the  metropol  itan  area — 
namely,  that  wherever  there  were  special  pro- 
visions which  applied  to  those  areas,  and  also 
amilied  to  the  kingdom  in  general,  those  provisions 
should  not  be  interfered  with.  Bnt,  with  the 
exception  perhaps  of  this  legislation,  there  is 
nothing  to  limit  the  general  application  of  the 
Highway  Act,  nor  is  there  a^nmg  to  limit  its 
application  to  the  parts  of  London  other  than 
the  metropolitan  area.  Then,  as  to  the  other 
point.  I  see  no  difficulty  whatever  as  to  the 
initiation  of  a  prosecntion  under  sect.  72  of 
the  Highway  Act.  The  section  ai^ears  to 
create  an  offence,  and  where  an  offence  is 
created,  with  a  penalty  attached  to  it,  any- 
one can  initiate  the  prosecution.  There  is 
no  subsequent  legislation  interferiiw  with  the 
general  nght  to  prosecute  under  l£i8  aectum. 
It  seema  to  me,  therefore,  that  the  cue 


must  go  back  to  be  dealt  with  by  the  learned 
magUtiate.  CaseremiiM. 

Solicitor  for  the  appellant.  The  Solicitor  to  the 
T^eaeury. 

Tuesday,  March  29. 
(Before  Dat  and  Wills,  J  J.) 
Re  Pabkihsok  ;  Be  A  Frosecdtion  by  the  Tre.i- 

8UBY ;  Beg.  v.  Grbshok*.  (a) 
Costs — Treasury  prosecution  by  local  solicitors — 
lAahility  of  local  soiiciiors  to  account  to  TrBaau/nj 
for  sums  received  at  costs  in  prosecutions  at  the 
instance  of  the  Treaeury. 

When  local  solicitors  are  retained  by  the  Treasury, 
to  conduct  prosecutions  on  their  behalf,  such 
local  solicitors  are  agents  for  the  Treasury,  and 
are  therefore  bound  to  axcount  to  the  Treasury 
for  any  sums  of  money  received  in  respect  of 
costs,  and  to  pay  over  to  tlte  Treasury  the  differ- 
ence between  the  sums  so  received  as  coi>ta  ana  the 
sum  allowed  them  on  taxation. 

ApFLiCATtON,  on  behalf  of  the  Solicitor  to  the 
Treasury,  calling  upon  a  firm  of  solicitors  to 
account  tii>  the  Treasury  for  costs  received  in  a 
prosecntion  undertaken  by  them  on  the  inatmc- 
tions  of  the  Treasury. 

The  Treasury  had  directed  a  prosecution  against 
a  person  in  Liverpool  for  offences  under  the 
Debtors  Act,  under  sect.  11  for  a  misdemeanour, 
and  under  sect.  12  for  a  felony;  and  they  in- 
structed a  Liverpool  firm  of  solicitors,  Massrs. 
Parkinson  and  Co.,  to  conduct  the  prosecution  at 
the  sessions,  which  they  did.  , 

The  charge  of  felony  being  withdrawn,  the 
accosed  pleaded  guilty  to  too  misdemeanour, 
under  the  arrangement  that  he  should  pay  801.  to 
the  creditors  and  1981.  to  the  solicitors  for  costs, 
and  that  he  should  not  be  called  up  for  judgment. 
This  sum  was  paid  to  the  solicitors  for  costs,  and 
their  costs  as  against  the  Treasury  were  taxed  at 
lOlZ.  The  Solicitor  to  the  Treasury  thereupon 
called  on  the  loc^  solicitors  to  occonnt  to  the 
Treasury  for  the  amount  received  for  costs,  and 
to  pay  over  to  the  Treasury  the  difference  between 
the  sum  actually  received  and  the  sum  allowed  on 
taxation.  The  local  solicitors  refused  to  do  so, 
upon  the  ground  that  the  sums  which  they  had 
received  for  costs  came  from  private  sources  and 
not  from  public  sources,  and  that  the  difference 
between  the  two  sums  covered  extra  costs,  includ- 
ing those  of  witnesses.  It  appeared  that  the  costs 
of  witnesses  generally  paid  by  the  local  authori- 
ties, but  any  deficiency  was  made  up  by  the 
Treasury. 

B.  S.  Wright  for  the  Treasury.— The  local  soli- 
citors merely  acted  aa  agents  for  the  Solicitor  to 
the  Treasury,  and  whatever  sums  they  reeeired 
they  received  as  agents  for  him  and  so  are  bound 
to  account  for  the  surplus,  after  deducting  their 
own  taxed  costs.  The  Treasury  will  allow  any 
necessary  costs  of  witnesses. 

GhanneU,  Q,C.  for  the  local  solicitors. — ^The 
money  that  has  been  paid  to  the  local  solicitors 
has  been  paid  to  them  simply  as  solicitors  for  the 
prosecution.  The  Treasury  are  entitled  to  have 
credit  for  the  taxed  costs,  but  the  local  solicitors 

(a)  BepOTted  by  HBSkY  Lbios,  Eaq^  Bsi^Me^lMW. 
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are  entitled  to  retain  tbe  amount  above  the  taxed 
cOBtB,  oat  of  which  they  would  have  to  pay  wit- 
nesses, &c.  The  local  solicitors  have  not  declined 
to  acconnt  in  tbe  sense  of  disclosing  what  they 
had  received. 

Day,  J. — I  do  not  approve  of  the  arrangement 
entered  into  at  tbe  trial,  but  whatever  that 
arrangement  was,  it  cannot  be  allowed  to  over- 
ride the  right  of  the  Treasury  to  an  acconnt  of 
tbe  sums  received  by  the  local  ^ents  and  tbe 
payment  by  them  of  the  balance. 

Wills,  J. — The  local  solicitors  acted  as  agents 
for  the  Treaauiy,  and  under  definite  terms  em- 
bodied in  a  memorandum  of  tbe  Treasury.  Cir- 
cumstances happened  at  the  trial  which  were  not 
foreseen,  and  an  arrangement  was  come  to  which 
I  am  glad  to  say  tbe  Traasnry  did  not  approve  of, 
and  the  result  of  which  was  not  satiafactory  to 
the  ends  of  justice.  Under  this  arran^ment  a 
omuiderable  sum  had  been  received  hy  the  local 
Bolicitors,  as  agents  for  the  TrcuMury,  and  the  Soli- 
citor to  the  Treasury  is  bound  to  see  to  the  appli- 
cation of  the  money,  as  between  the  Treasury  and 
its  local  agents,  aad  to  insist  that  the  whole  of 
the  sum  received,  except  the  sum  allowed  on 
taxation,  should  be  paid  to  the  Treasury.  No 
donbt  tbe  Treasury  will  do  what  is  right  under 
the  circumstances,  but  arrangements  of  this  kind 
'ought  not  to  be  carried  out  by  the  local  solicitors 
without  control. 

RuleahgoUUe  for  payment  overqftJietwrplmto' 
the  TVeamri^. 

Solidtors:  The  SoUeitor  io  ihs  Trwunry ;  Venn 
and  Co.,  for  ParhiMmn  and  Co. 


April  1,  2.  and  22. 
(Before  Hawkihs  and  Smith,  JJ.) 
Haddon  v.  Hai>dok.((i) 
Stithand  and  wife — Orderof  eefparation  and  mnin- 
tenance  tinder  Mairimonial  Causes  Act  1878 — 

eohabtiatton  on  order  —  T^fe'i  coda  —  Matri- 
monial Causea  Act  1878  (41  ^  42  Viet,  c  19), 
..4  (ft). 

An  order  of  judicial  separation  and  maintenance 
made  under  sect.  4  of  the  Matrimonial  Co-uaea 
Act  1878  ia  avoided  and  ahaohtiely  put  an  end 
Uihy  a  reeoneiliation  and  reaumed  cohabitation 
qf  the  husband  and  toifet  to  fluU  aueh  order 
cannot  bi  revived  if  a  »e«md  adoration  takes 
pla-ce. 

On  the  ZOiK  Sept.  1882  a  husband  toas  summarily 
convicted  of  an  aggravated  aaaauU  upon  hia  wife, 
and  the  juaticea  gvantfd  to  the  wife  an  order, 
under  sect.  4  of  the  Matrimonial  Causea  Act 
J878,  thai  she  should  be  no  longer  bound  to 
cohabit  with  her  husband,  and  also  that  the 
husband  should  pay  her  the  weekly  gum  of  11. 
In  November  following  the  wife  teas  reconciled 
to  her  hunhand,  and  resumed  cohabitation  with 
him  for  ahovt  a  year,  and  then  she  again  left 
him,  for  what  reff son  did  not  appear.  Strtnefime 
after  her  second  separation  from  her  husband, 
aJie  applied  to  the  jvtticea  io  recover  against  her 
hi'abandihe  aumofSJ;  being  eight  weeks'  arrears 
of  her  nVoicance  which  hrtd  accrued  due  since 
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her  second  separation,  and  the  justices  made  m 
order  in  the  wife's  favour  for  theae  arrears. 
The  husband  appealed. 

Held,  that  the  wrfe  was  not  entitled  to  recover  iJteae 
arreara,  as  the  effect  of  the  reconciliation  and 
aubaequent  eohahttation  was  io  avoid,  and  ahao- 
lately  put  an  end  to,  the  legal  emiaUmee  ef  tt« 
order  of  judicial  aeparaiicn  and  fnaitUeiuuue, 
and  to  render  it  no  longer  cperalive. 

Held  alao,  tu  to  (Ite  wife'a  eoetSf  that  fhe  w^e  wot 
not  entitled  to  her  coats  in  ike  court  below  or  o» 
appeal,  as  this  was  not  a  suit  for  judicial  separa- 
tion or  for  alimony,  but  an  appeal  by  the  hualxuid 
against  an  order  obtained  by  the  wife  to  enforce 
an  order  the  legal  effect  of  w&tca  had  been 
ezkoAtM^. 

Case  stated  under  20  &  21  Vict.  o.  43,  by  two 
justices  of  Uid  peace  for  tbe  county  of  Leicester. 

1.  Upon  thi  bearing  of  a  certain  information 
and  complaidt  preferred  by  the  respondent 
against  the  appellant,  under  sect.  4  of  the 
Matrimonial  Causes  Act  1878,  that  by  an  order 
made  under  the  said  Matrimonial  Causes  Act 
1878,  on  the  30th  Sept.  1882,  it  was  ordered  that 
the  respondent  should  be  no  longer  bound  to 
cohabit  with  the  appellant,  her  husband,  and  that 
by  the  said  order  tne  appellant  was  ordered  to 
pay  weekly  to  the  respondent  tbe  ftum  of  \l.,  and 
that  the  said  appellant  had  had  notice  of  the  said 
order,  and  that  the  payments,  directed  to  be  made 
by  tbe  said  order,  bad  not  been  made  according 
thereto  by  the  stud  appellant,  and  that  there  was 
in  arrear  for  the  same  the  sum  of  81.,  being  tbe 
arrears  for  eight  weeks'  payments,  we,  by  a 
warrant  under  our  hands  and  seals,  directed  the 
said  sntn  of  8!.,  together  with  the  snm  of  7«.  6i. 
for  costs,  to  be  recovered  by  distress  and  sale  tA 
tbe  goods  of  the  said  appellant. 

2.  The  following  facts  were  either  prDved 
before  us,  or  admitted  by  both  parties. 

3.  In  the  month  of  Nov.  1882  the  respondent 
returned  to  cohabitation  with  tbe  appellant,  and 
continued  to  reside  with  him  until  the  16th  Nov. 
1888,  when  the  respondent  ceased  to  cohabit  with 
tbe  appellant,  and  nas  not  again  lived  with  him. 

4.  On  tbe  26th  March  18&i  the  respondent  laid 
an  information  against  tbe  appellant  to  recover 
\hl.  which  were  then  duo  under  the  order  of 
judicial  separation.  The  appellant  at  that  time 
contended  that,  in  consequence  of  the  respondent 
having  resumed  cohabitation  with  him  since  the 
making  of  the  order  of  jodicial  separation,  be 
was  not  liable  to  pay  the  sum  orderea  to  be  paid 
by  him  to  the  respondent  by  tbe  said  order.  The 
justices  who  then  heard  the  case  ordered  him  to 
pay  the  amount,  and  he  has  continued  to  make 
the  weekly  payments  up  to  the  time  when  the 
amount  b^ame  due  for  which  tbe  respondent  laid 
the  information  first  before  mentions. 

5.  On  tbe  part  of  the  appellant  it  was  contended, 
that  tbe  fact  of  tbe  respondent  having  cohabited 
with  the  appellant  subsequent  to  the  making  of 
the  order  of  judicial  separation,  annulled  the 
order  of  judicial  separation,  and  the  cases  of 
Bateman  v.  Cotintess  of  Moss  (1  Dow  H.  L.  23o) 
and  Nieol  v.  Nicol  (31  Ch.  Div.  624)  were  quoted. 

6.  It  was  also  submitted  that  such  subsequent 
cohabitation  avoided  a  wife's  right  of  maintenance 
under  an  order  of  judicial  separation,  by  analogy 
to  the  effect  of  subsequent  cohabitation  on  a 
separation  by  deed,  and  on  a.  married  woman's 
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rigfatx  by  Tirtne  of  the  Uatriinonial  Canses  Act, 
BB.25,26. 

7.  On  the  put  of  tiie  reBpondent  it  was  em- 
tended,  that  no  case  had  ever  been  decided  on  the 
oneitkm  at  iesne;  that  the  Uatrimonial  Causes 
let  1878  (nnder  which  the  order  of  judicial  sepa- 
ratioa  was  made)  provides,  under  sect.  4,  **  that 
any  order  for  payment  of  money,  or  for  the  cufltody 
of  children,  may  be  discharged  by  the  court  or 
magistrate  by  whom  such  order  was  made,  upon 
proof  that  the  wife  has,  since  the  making  thereof, 
been  gnilty  of  adultery,"  and  that  inasmuch  as 
the  Act  had  provided  nnder  what  circumstances 
the  order  might  be  discharged,  it  could  not  be 
annulled  or  discharged  for  anv  other  cause,  and 
that  the  said  order  was  not  cltschai-ged  by  the 
cdiabitation  of  the  res^ndent  with  the  appellant. 

8.  In  repiT  it  was  pointed  ont,  ou  behalf  of  the 
^^KiUant,  tnat  this  was  an  application  to  the 
nu^istrates  to  annul  or  discharge  the  said  order 
of  judicial  Boparation  under  the  Matrimonial. 
Causes  Act  1878,  the  contentitm  on  his  behalf- 
simply  being  that  the  said  order  could  not  be 
enforced  against  him,  the  same  having  been 
already  annulled  or  avoided  by  the  said  sub- 
sequent cohabitation,  and  therefore  there  was  do 
need  to  apply  to  the  magistrates  to  (Usoharge  the 
order. 

9.  We,  being  of  opinion  that  the  said  order  of 
jadicial  separation  had  not  been  annulled  or  dis- 
charged by  the  cohabitation  of  the  respondent 
with  the  appellant  subsequent  to  the  making  of 
the  said  order,  gave  our  determination  agamst 
the  appellant  in  the  manner  before  stated. 

10.  The  question  of  law  upon  which  this  case  is 
stated  for  the  opinion  of  tne  court  therefore  is, 
whether  the  said  order  of  judicial  separation  and 
paynwnts  for  maintenance  can  now  be  enforced 
against  the  amwilant,  or  whether  it  has  been 
annulled  or  mscharged  by  cohabitation  of  the 
qipdlant  and  raspradent  subsequent  to  the 
making  of  the  sud  order. 

Lane  for  the  appellmt. — The  reconciliation 
puts  au  end  to  the  oracr.  Sect.  4  of  the  stotute 
says  that  the  order  shall  have  the  effect  of  a 
decree  of  judicial  separation,  and  the  Divorce  Act 
provided  that  such  a  decree  shall  have  the  effect 
of  a  divorce  a  merud  et  thoro.  In  Pritchard  on 
Divorce  it  is  laid  down  that  a  separation  operates 
only  so  long  as  the  parties  live  apart,  and  ceases 
to  operate  when  they  are  reconciled.  In  Bateman 
T.  Counteta  of  Jtoaa  (\  Dow.  H.  of  L.  Oas.  235) 
lior^  Eldon  held  that  a  reconciliation  pnt  au  end 
to  an  agreement  for  a  separation.  [Smith,  J. — 
This  is  a  decree,  which  is  different  from  an  agree- 
mait.]  Yes,  but  still  it  is  only  a  decree  for  a 
separation,  and  it  only  remains  in  force  while  they 
continue  to  live  apart-   He  also  cited 

Nieol  r.  Nieol,  54  L.  T.  Hep.  N.  S.  470;  31  Ch.  Div. 
m-,  55L.J.437,  Ch.;  34W.  11.283. 

SilU  for  the  respondent. — ^The  cases  cited  refer 
to  voluntary  agreements,  and  do  not  apply  to  the 
present  case,  which  is  a  decree  of  a  court.  In 
Mandle  v.  Oould  (8  E.  &  B.  467)  it  was  laid  down 
that  a  separation  deed  was  not  necessarily  or 
impliedly  avoided  by  subsequent  cohabitation. 
The  m^;iBtratea  have,  under  sect.  4  of  the  Act, 
iwwer  to  vary  or  alter  this  order  from  time  to 
time,  but  au  order  of  this  kind  is  not  put  an  end 
to  merely  by  the  parties  trying  to  live  together 
*9un.   when  the  separation  takes  place  under  i 
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the  sanction  of  a  court  of  competent  jurisdiction, 
it  can  only  be  put  an  end  to  by  an  order  or 
decision  of  the  coort.  A  decree  of  judicial 
separation  is  m  the  nature  of  a  judgment  tn  ram; 
it  alters  the  status  of  the  parties,  and  can  oiU^  be 
got  rid  of  by  a  court  of  competent  jurisdiction 
By  sect.  25  of  the  Divorce  and  Matrimonial 
Canses  Act  (20  &  21  Vict.  c.  85)  a  decree  of 
judicial  separation  has  the  effect  of  altering  the 
status  of  the  wife,  and  it  requires  another  decree 
to  get  rid  of  it,  and  the  order  of  the  magistrates 
here  has  the  same  effect  as  a  decree  of  ,judici^ 
separation  under  the  former  Acts.  [Smith,  J.— 
I  do  not  know  that  a  decree  of  judicial  separation 
has  the  effect  of  a  judgment  in  rem ;  I  have  the 
highest  authority  for  saying  that  the  reconcilia- 
tion of  the  parties  and  their  subsequent  cohabita- 
tion puts  an  end  to  the  decree.]  That  would  be 
so  only  while  thev  were  living  together;  if  the 
wife  had  to  leave  ner  husband  again  she  would  go 
to  the  court  for  a  fresh  orcwr  for  alimony. 
[Hawuhs,  J^You  admit  that  a  new  order  u 
necessary.]  An  order  to  enforce  the  old  order  is 
necessaiy,  and  here  the  wife  has  got  such  an 
order.  While  the  parties  are  living  together  the 
wife,  getting  board  and  lodgii^  with  her  husband, 
cannot  have  her  Simony.  In  this  way  the  opera- 
tion of  the  order  is  temporarily  suspended,  but  it 
Btill  remains  in  force  and  revives  when  the  paiiaes 
separate  again. 

Lam  in  reply.— If  the  order  of  judicial  separa- 
tion altered  the  status  of  the  wife,  then  the  order 
cannot  be  suspended.  In  Linlon  v.  Zn'n/on  (52 
L.  T.  Rep.  N.  S.  782 ;  16  Q.  B.  Div.  239 ;  64  L.  J. 
529,  Q.  B. ;  33  W.  R.  714)  Brett.  M.R.  said  that 
the  payments  might  be  stopped  at  any  time  if  the 
husband  and  wife  retumnd  to  cohabitation. 

C«r.  adv.  vult. 

Ajtril  22.— Hawkins,  J.— The  question  in  this 
case  is,  whether  an  order  made  by  justices  under 
sect.  4  of  the  Matrimonial  Cauaea  Act  1878  (41 
Vict.  c.  19),  that  a  wife  shall  no  longer  be  bound 
to  cohabit  with  her  husbuid,  and  that  he  shall 
pay  to  her  a  weekly  sum,  is  avoided,  or  merely 
suspended,  upon  the  parties  subsequently  resum- 
ing cohabitation.  By  the  section  above  men- 
tioned it  is  enacted  that,  "  If  a  husband  shall  be 
convicted  summarily,  or  otherwise,  of  an  aggra- 
vated assault  within  the  meaning  of  the  statute 
(24  &  26  Vict.  c.  100),  e.  43,  npon  his  wife,  the 
court  or  magifttrate  before  whom  he  shall  be  so 
convicted  may,  if  satisfied  that  the  future  safety 
of  the  wife  is  m  peril,  order  that  the  wife  shall  l>e 
nn  longer  bound  to  cohabit  with  her  husband, 
and  such  order  fthall  have  the  force  and 
effect  in  all  respects  of  a  decree  of  judicial 
separation  on  the  ground  of  cruelty ;  and 
such  order  may  further  provide  {inter  alia) 
that  the  husband  shall  pay  to  his  wife  such 
weekly  sum  as  the  court  or  magistrate  may 
consider  to  be  in  accordance  with  his  means. 
On  the  30th  Sept.  1882  the  appellant,  who  is 
the  husband  of  the  respondent,  was  summarily 
convicted  by  magistrates  oE  an  aggravated 
assault  on  the  respondent ;  and  such  magistrates 
duly  ordered  that  the  respondent  should  be  no 
longer  bound  to  cohabit  with  the  appellant,  and 
that  theappellant  should  pay  to  the  respondent  the 
weekly  sum  of  1^  In  the  following  month  of  Nov. 

the  appellant  and  the  respondent  resumed 
cohabitation,   and  such  resumed ^jphabitation 
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continned  for  about  a  year,  that  ia  to  say,  nntil 
Kov.  1883,  when  it  ceased  (for  what  reason  or  under 
what  circumstaaces  is  not  stated  in  the  case),  and 
the  parties  have  not  since  lived  together.  After 
this  final  separation  many  weekly  payments  were 
made  nnder  order  of  the  jnsticee  enforcing  the 
above-mentioned  order  and  otherwise,  but  my 
judgment  is  not  in  the  least  degree  affected  by 
that  fact ;  for  no  submission  to  an  order  which 
has  ceased  to  have  legal  existence  can  give  it 
renewed  vitality.   It  is  clear  that  the  order  for 
payment  of  a  weekly  sum  is  merely  accessory  to 
the  order  releasins  the  wife  from  the  obligation 
to  cohabit  with  her  hasband,  and  is  intended 
merely  as  a  mode  of  compelling  him  to  provide 
lor  her  a  maintenance  during  the  time  of  her 
separation  from  him,  under  the  order  which  his 
cruelty  has  driven  her  to  obtain.    It  seems  to  me 
to  follow  that,  with  renewed  cohabitation,  the 
obligation  to  pay  such  maintenance  ceases,  at 
■least  for  ho  long  a  time  as  the  reconciliation  lasts ; 
that  I  think  may  be  taken  for  granted.  The 
questioD,  however,  in  the  present  case  is,  whether 
the  effect  ot  such  reconciliation  and  resumed 
cobabitation  is  to  terminate  absolutely  from 
thenceforth  the  legal  effect  of   the  oraer,  or 
merely  to  suspend  its  operation  until  some  fresh 
aggravated  assault  is  committed  upon  the  wife 
which  makes  it  necessaiy  for  her  again  to  live 
apart  from  her  husband,  or  nntil  she  thinks  fit 
again  to  separate  herself  from  him.   In  my 
opinion,  the  effect  is  to  put  an  end  to  the  legal 
existence  of  the  order,  and  to  render  it  no  longer 
operative.    The  court  or  magistrate  has  only 
power  to  make  the  order  for  separation,  if  satis- 
fied that  the  future  safety  of  the  wife  is  in  peril, 
and  when  made  the  only  effect  of  it  is  to  release 
ber  from  any  obligation  to  cohabit,  leaving  her  at 
foil  liberty  to  do  so  if  she  pleases.   If  before 
acting  upon  the  onW  sbe  thinks  fit  to  abandon 
it,  to  bfKX)me  reconciled  to  her  husband,  and  to 
continne  to  cohabit  with  him,  she  may  do 
so.     So    also,  after  separation  for   a  time, 
she  may  return  to  cohabitation;  but  in  either 
ot  these   events    the   validity  of  the  order 
ceases,  just  as  a  decree  for  judicial  separa- 
tion would  cease  under  similar  circumstances. 
It  is  impossible  to  suppose  that  the  Legislature, 
in  giving  magistrates  power  to  release  a  wife 
from  the  obligation  of  cohabitation  by  reason  of 
imminent  danger  from  her  husband's  violence, 
intended  to  confer  upon  them  jurisdiction  to 
make  an  order  which  should  give  a  Vife  liberty 
to  live  apart  from  and  resume  cohabitation  with 
her  husband  when  and  as  often  as  she  should 
think  fit,  and  compel  her  hnsband  to  maintain 
her  at  all  times  when  it  pleased  her  to  separate 
from  him,  even  though  ber  safety  no  longer 
required'  a  separalitm.   It  was  suggested  by  Mr. 
Sills  that  the  status  of  the  wife  was  altered  by 
the  order.    I  do  not  agree  in  this ;  the  order  does 
not  affect  her  status  as  a  wife  at  all,  it  merely 
gives  her  the  power,  if  she  pleases,  to  live  separate 
from  her  husband,  the  language  of  it  being  "  she 
shall  be  no  longer  bound  to  cohabit."    It  was 
further  suggested  that,  even  though  cohabitation 
may  have  been  resumed,  the  order  might  be 
revived  by  a  fresh  assault.   I  am  not  of  that 
opinion.   If,  after  that  resumption  of  cohabita- 
tion, fresh  assaults  of  an  aggravated  character  are 
made  by  the  husband,  so  as  again  to  imperil  her 
Bafety,  the  wife  must  apply  for  a  new  order,  and 
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cannot  t^ain  avail  herself  of  that  which ,  by  her 
own  act  in  returning  to  cohabitation,  she  has 
exhausted.  It  was  further  urged  that  the  4th 
section  of  the  Matrimonial  Causes  Act  harii^ 
provided  that  the  court  or  mi^istrate  may  vary 
orders  for  payment  on  proof  of  the  altered  mam 
of  either  husband  or  wife,  and  may  discharge  an 
order  for  payment  in  the  event  of  the  wife's 
adultery,  it  must  be  taken  that  the  LegislafaiTfr 
did  not  intend  that  orders  made  under  that  Act 
should  be  discharged  for  any  other  cause.  The 
answer  to  this  argument  seems  to  roe  to  be,  that 
the  section  in  question  only  deals  with  orders  for 
payment  where  the  orders  for  separation  con- 
tinue in  operation,  leaving  every  order  of  separa- 
tion made  nnder  it  to  "  have  the  force  and  effect 
in  all  respects  of  a  decree  of  judicial  separation  ou 
the  ground  of  cruelty."  The  orders  for  separa- 
tion and  payment  of  maintenance  are  distinct. 
It  remains  only  to  say  one  word  or  two  apmi  the 
very  few  authorities  bearing  upon  the  snoject  of 
judicial  separation.  In  the  case  of  Bateman  v. 
Countesa  of  Boat  sup.)  Lord  Eldon,  speaking 
of  the  effect  of  a  reconciliation  of  married  persms 
after  a  separation,  held  **  the  general  doctrine  to 
be  clear,  that  a  reconciliation  after  a  separalicn 
entirely  did  away  with  the  effects  of  it,  addii^ 
that  "this  rested  upon  the  grounds  of  public 
policy,  as  it  mnst  not  be  permitted  to  parties  to 
make  agreements  for  themselves,  to  hold  good 
whenever  they  choose  to  live  separate."  I  am  not 
aware  that  this  general  proposition  has  ever  been 
dissented  from.  It  was  indeed  sugg^ted  that  ia 
Handle  v.  Gould  {^»bi  sup.)  the  judges  of  the 
Queen's  Bench  did  not  adopt  it.  I  do  not.  how- 
ever, find  a  single  expression  at  variance  with  it, 
for  the  decision  in  that  case  turned  upon  the 
language  of  the  particular  deed  which  was  thru 
nnder  consideration,  and  not  upon  the  geuer^ 
doctrine.  In  Nieol  v.  Nied  (ubi  sup.)  the  gnneral 
principle  stated  by  Lord  Eldon  was  expressly 
recognised  by  the  Court  of  Appeal.  In  Linton  v. 
Idnton  (ubi  tun.)  the  Master  of  the  Bolls  (Lord 
Esber).  in  speaking  of  weekly  alimony,  ordered  to 
be  paid  to  a  wife  by  the  Divorce  Court,  under 
sect.  1  of  the  Act  29  &  30  Vict.  c.  32,  said  "  they 
are  not  payments  of  a  life  annuity ;  they  might  be 
stopped  at  any  moment  if  the  husband  and 
wife  returned  to  cohabitation."  I  am  not  awve 
that  any  authority  exists  directly  bearing  upon 
the  question  before  us,  nor  have  I  been  able  to 
discover  any  in  the  least  degree  supporting  the 
contention  of  the  appellant.  I  have  therefore 
come  to  the  conclusion  that  the  existence  <^  the 
order  for  separation  and  maintenance  came  to  an 
end  the  moment  the  appellant  and  bis  wife 
became  reconciled  and  resumed  cohabitation. 
This  appeal,  ther^ore,nn8t  be  allowed,  hot  nudor 
the  circumstances  without  costs. 

Smith,  J. — I  agree  in  the  judgment  just  de- 
livered by  my  brother  Hawkins,  which  I  have 
}>ad  the  advantage  of  reading,  and  I  only  wish  to 
add.  this :  The  order  made  by  the  justices  is  to 
have  the  force  and  effect  in  all  respects  4^  • 
decree  of  judicial  separation  on  the  ground  « 
cruelty ;  such  is  the  enactment  in  sect.  4  of  41 
Vict.  c.  19.  (a)   It  it  beyond  question  the  law  u 


(n)  Sect.  4  provides  as  follows ;  If  a  husband  bIuU  be 
oonvioted  Bumm&rily  or  otherwise)  of  an  aRgnTCtad 
asBanlt  within  the  meaning  of  the  statute  21  ft  2S  Viet 
0.  100,  8.  43,  upon  liis  wife,  th^  ^nrt  or  msgistrite 
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adminiatered  in  tbe  Divorce  Court,  as  I  have 
aecertained,  that,  upon  resaniption  of  cohabi- 
Ution,  a  decree  of  jadicial  separation  on  the 
groand  of  cmeltj  comes  to  an  end.  This,  if  in- 
qnired  into,  is  beyond  doubt.  The  reason  is,  that 
uie  resumption  of  cohabitatiim  puts  an  end  to 
the  cause  for  which  the  judicial  separation  was 
granted,  and  after  such  resumption  of  cohabi- 
tation, if  proceedings  are  to  be  taken  at  all,  it 
must  be  by  a  fresh  suit.  In  my  judgment  the 
decision  of  the  justices  was  erroneous. 

B3li,  for  the  respondent,  submitted  that  the 
wife  should  be  allowed  the  costs  in  the  court 
below  and  on  appeal,  and  contended  that  by  the 
Dsual  practice  soe  was  entitled  to  them : 

jnoMT  T.  FUnoer^  S9  L.  T.  Bep.  K.  S.  258 ;  L.  Bep. 
8  P.  ft  D.  132 ;  4S  L.  J.  4S,  P.  ft  U. ;  31  W.  B.  m. 

In  Bahertson  v.  Bohertaon  (45  L.  T.  Rep.  N.  S. 
237;  «P.DiT.119)  Je88el,M.R.,atp.l22(6P.Div.) 
bjB  it  down  thac  a  wife  ought  to  have  her  costs 
6Ten  of  a  &lse  defence  to  a  charge  of  adultery, 
as  well  as  the  costs  of  a  false  counter-charge 
against  her  husband. 

SUWKiNS,  J. — This  is  not  a  suit  for  a  judicial 
■qwration  or  for  aline  ony,  but  an  appeal  by  the 
hasbaiid  against  on  order,  obtained  by  the  wife, 
to  enforce  an  order  or  decree  the  le^  effect  of 
which  has  been  exhausted.  There  is  no  analogy 
between  the  eases  cited  and  the  present  case 
irtiich  would  entitle  the  wife  to  her  costs. 

Ajppeai  aUomed  taUhout  coitt. 

Solicitors  for  appellant.  Law  and  Wor$$cHn,  for 
Aidb&y  and  Marmall,  Leicester. 

Solicitors  for  respondent,  Longerofi  and  Wade, 
for  .Fourier,  Bmi^  and  ITorwu^,  IjeiceBter. 


WednetcUty,  May  11. 
(Before  Lord  Coleridge,  C.J.  and  Svith,  J.) 
DuHCAK  (app.)  V.  ToKS  (resp.).  (a) 

Pniefiee — P^ty  sesBionB — Proaecuiion  hy  inspector 
for  ike  Society  for  the  Prevention  of  Cruelty  to 
Animaie — BiqiU  of  aucK  injector  to  conduct  ea»e 
and  to  examine  emd  croaa-examine  wUneasea — 
Summary  Juriadietion  Act  1848  (11  Sr  12  Vict. 
e.43),«.12, 14. 

An  inapeetor  for  the  Society  for  fhe  Prevention  of 
OnuiUy  to  Animala,-who  hoe  preferred  an  infor- 
mation and  complaint,  hefore  a  court  of  aummoA-y 
juriadiction,  againtt  any  peraon  for  crtielty  to 
animala,  hat  a  right  to  appear  on  behalf  of  such 

before  whom  he  shaH  ba  ho  conTicted  maT,  if  aatiaficd 
that  the  future  B»£ety  of  the  wife  ia  in  penl,  order  that 
the  nife  ehtUl  be  no  longer  boaad  to  cohabit  with  her 
hnsbaad  ;  and  anoh  order  ahall  have  the  force  and  effect 
in  all  reHpects  of  a  decree  of  judicial  separation  on  the 
nnd  of  cmelty  :  and  Bach  order  mi^  farther  provide, 
t  the  haBband  aball  pay  to  his  wife  anoh  weeldy  enm 
aslthe  conrt  or  magistrate  may  connider  to  be  in  accord- 
anoe  with  hia  means,  and  with  any  meana  which  the  wife 
■ay  have  for  her  aapport,  and  the  payment  of  any  aom  of 
Bumay  h>  ordered  shaU  be  enf  oroeable  and  enforced  againa t 
the  hasband  in  the  aame  manner  aa  the  payment  of  money 
is  enforced  onder  an  order  of  afBliation ;  and  the  court 
oe  magistrate  whom  any  snoh  order  for  payment  of 
money  shall  be  made  shall  nave  power  from  time  to  time 
to  vary  the  same  on  the  applioation  of  either  the  hnsband 
ot  wife,  upon  proof  that  the  means  of  the  husband  or  wife 
have  been  altered  in  amount  aince  the  original  order 
or  any  subseqaent  order  varying  it  shall  have  been 
nade. 

fa)  B^ottadtiy  HbsstLkigh,  E«ti  BHiliter«frl«w. 
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aociety,  and  to  eaamine  and  eroaa-examine 
tBitneaaes  on  ike  hearing  of  auek  ij^ormation. 

Case  stated  by  two  justices  of  the  peace  for  the 
borough  of  Tewkesbury. 

1.  At  a  court  of  summary  jurisdiction  holden 
at  Tewkesbury,  in  and  for  the  borough  of  Tewkes- 
bury, on  the  ^th  Oct.  1886,  an  information  and 
complaint  was  preferred  by  Andrew  Duncan,  of 
Cheltenham,  in  the  county  of  Gloucester,  inspector 
to  and  for  the  Society  for  the  Prevention  of 
Cruelty  to  Animals  (hereinafter  called  the  appel- 
lant) against  Robert  Toms  (hereinafter  called  the 
respondent),  under  the  2nd  section  of  the  statute 
12  (sl3  Vict.  c.  92,charging  thai  the  respondent  did, 
on  the  13th  Oct.  1886,  at  the  borough  of  Tewkes- 
bury aforesaid,  unlawfully  and  cmelly  beat  and  ill- 
treat  a  oertun  animal,  to  wit,  a  dog,  by  then  and 
there  kicking  the  same,  contrary  to  tne  form  of 
the  statute  in  such  case  made  and  provided. 

2.  Upon  the  hearing  of  the  said  information, 
and  complaint,  the  appellant  appeared  before  ns 
on  behalf  of  the  said  Society  for  the  Prevention 
of  Cruelty  to  Animals,  and  proceeded  to  examine 
the  owner  of  the  said  dog  referred  to  in  the 
said  information  and  complaint,  whereupon  the 
solicitor  for  the  respondent  objected  to  the 
appellant  being  allowed  to  examine  and  cross- 
examine  witnesses,  on  the  groand  that  he  was 
not  a  counsel  or  solicitor,  and  that  the  society, 
who  were  the  real  prosecutors  in  the  case,  could 
only  appear  by  counsel  or  solicitor,  in  pursuance 
of  sect.  12  of  the  Summary  Jurisdiction  Act  1848. 
The  appellant  chimed  the  ri^ht  to  appear  before 
OS  on  oehidf  of  the  said  society,  and  to  conduct 
the  case,  and  to  examine  and  cross-examino  wit- 
nesses. 

3.  "We  were  of  opinion  that,  bearing  in  mind  the 
decisions  of,  and  remarks  made  by  the  judges  in, 
the  following  cases — Beg.  v.  Brice  (2  B.  &  Aid. 
606) ;  Beg.  v.  Justices  of  Lancashire  (1  Chit.  602)  ; 
Be(i.  V.  Stoddart  (Dickenson's  Quarter  Sessions, 
162.  476;  and  11  Cox  C.  C.  422) ;  Cohhett  v.  Eudeon 
(1  E.  &  B.  13) ;  Beg.  v.  Oumey  (11  Cox  C.  C.  414)— 
and  that  this  prosecution  was  not  at  the  suit  of 
a  private  individual  for  private  redress,  but  was 
a  proceeding  at  the  suit  of  the  Crown  in  the  same 
way  as  proceedings  for  an  indictable  offence,  the 
appellant  had  no  right  to  conduct  the  case  on 
behalf  of  the  said  society,  and  to  examine  and 
cross-examine  witnesses.  The  Snmmary  Juris- 
diction Act  of  1848  (11  &  12  Tict.  c.  43),  s.  12 
provides  that  every  complainant  or  informant 
shtdl  be  at  liberty  to  conduct  such  complaint  or 
information  respectively,  and  to  have  the  wit- 
nesses examined  and  cross-examined  by  cgnnsel 
or  attorney  on  his  behalf,  which  wonu  appear 
to  us  to  qualify  the  earlier  clause  enabling  the 
informanc  to  conduct  the  information.  .  This  is 
borne  out  by  the  marginal  note,  "Parties  allowed 
to  plead  by  counsel  or  attorney,"  and  also  by  the 
clause  immediately  preceding  the  one  above 
quoted,  which  provides  that,  "  The  party  against 
whom  such  information  is  laid  shall  be  permitted 
to  make  his  full  answer  and  defence  thereto,  and 
to  have  the  witnesses  examined  and  cross-examined 
by  counsel  or  attorney  on  his  behalf."  We  there- 
fore allowed  the  objection  raised  by  the  respon- 
dent's solicitor,  and  offered  the  appellant  an 
adjoarnmeut  of  the  case  to  enable  him  to  consult 
the  said  society,  but  which  he  declined  and  pre- 
ferred the  case  proceeding. 
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4.  We  accordinglj  heard  the  evidence  of  the 
owner  of  the  said  dog,  and  the  witnesses  called  by 
the  appellant,  and  being  satisfied  that  the  beat- 
ing and  ill-treating  of  the  said  dog  was  not  proved, 
we  dismisBed  the  said  information  and  complaint. 
No  witness  was  called  on  behalf  of  the  re- 
spondent. 

5.  The  appellant  hnd  the  said  society  being 
dissatisfied  with  our  refusal  to  allow  the  appellant 
to  condnct  the  said  case,  and  to  exanune  and 
cross-examine  witnesses,  served  us  on  the  6th  Not. 
1886  with  the  followintc  notice ; 

Jn  tbe  mattAT  of  an  information  wherein  tiie  uider- 
rigoed  Andrew  Donean  was  tbe  inEormant  and  Bobert 
Toms  defendant,  beard  before  and  determined  bv  70a  at 
Tflwkeabury,  on  the  29th  dmj  of  Oot.  1886,  I,  being 
aggnoTed  by  your  ref  nsal  to  allow  me  to  oondnot  mj  case, 
or  TO  eroBS-examine  witnesses  at  the  hearinff  of  the  said 
information,  and  by  the  detenoination  of  the  said  infor- 
matioQ  without  being  allowed  to  oondnot  my  case  or  to 
examine  or  oross-examine  witnesBea,  hereby  give  yon 
notioe,  pnrsaant  to  the  proTisions  of  the  23ra  section  of 
the  Snmmary  Jurisdiotion  Act  1879,  that  I  desire  to 
qoestioii  the  order  made  on  the  aaid  informatioii,  on  the 
gronnd  th&t  your  refusal  to  allow  me  to  oonduot  my  case 
or  to  examine  or  oroes-ezamine  witnesseB  at  the  said 
hearing  is  erroneous  in  point  of  law,  and  I  hereby  apply 
to  yoo  «>  state  and  sini  a  special  oase  setting  forth  the 
fiMni  of  the  oase,  and  the  grounds  on  which  the  proceed- 
ings were  qnestaoned  by  me  on  the  hearing  of  the  said 
iniormation,  in  order  that  I  may  obtain  the  opinion  of 
the  Queen's  Bench  Division  of  the  High  Conxt  <n  Justice 
thereon.— Dated  tiiia  4th  dmy  of  Kot.  1886. 

Andmw  DuirCAM. 

And  on  the  same  day  the  appellantt  with  his 
solicitor,  appeared  before  as  in  sapport  of 
the  said  application,  wherenpon  we  consented 
to  state  and  sign  a  case  for  the  opinion  of  this 
honourable  court,  and  the  appellant  and  his 
surety  (the  chainruoi  of  the  said  society)  entered 
into  a  recognisance,  as  reqnired  by  the  statute  in 
that  behalf,  and  we  have  therefore  stated  this  case 
for  the  opinion  of  the  court  thereon. 

6.  The  question  for  the  opinion  of  this  honour- 
able court  is,  whether  the  appellant  had  a 
right  to  appear  on  behalf  of  the  said  society,  and 
to  examine  and  cross-examine  witnesses  on  tbe 
hearing  of  the  said  information  and  com|daint. 

Sect.  14  provides  that,  if  the  defendiuit  do 
not  admit  the  truth  of  such  complaint  or  infor- 
mation, the  justices  shall  pmceed  to  hear  the  pro- 
secutor or  complainant,  and  such  witnesses  as  he 
may  examine,  and  such  other  evidence  as  he  may 
adduce,  &c. 

Golam  (with  Waddy^  Q.C.)  for  the  appellant.— 
The  whole  law  on  the  subject  is  contained  in  two 
sections  of  the  Summary  Jurisdiction  Act  1848. 
By  sect.  12  the  prosecutor  can  conduct  his  case  by 
counsel  or  attorn^,  if  he  so  chooses;  and  by 
sect.  14  the  prosecutor,  who  is  the  informant  here, 
can  nmduct  his  own  case.  [Stopped.] 

Macmorran  for  the  respondent. — In  criminal 
proceedings  the  prosecutor  has  no  Zocus  ttandi,  the 
suit  being  that  (u  the  Grown.  This  has  been  held 
in  many  cases  of  indictable  offences,  some  of 
which  are  mentioned  in  the  special  case,  and  the 
same  rule  applies  to  criminal  proceedings,  as 
distinguished  from  civil  proceedings, before  magis- 
trates, unless  the  statute  alters  the  law  in  that 
respect.  Beading  sects.  12,  14,  and  15  together, 
the  constroction  which  should  be  placed  upon 
them  is,  that  in  criminal  proceedings  a  prose- 
cutor can  only  be  heard  as  a  witness,  though  he 
has  a  right  to  employ  counsel  or  attorn^  to 


conduct  the  prosecution.  In  Wehh  v.  GatchloM 
(50  J.  P.  795)  the  court  stroughr  eoadamned  the 
practice  of  allowing  police  omoras  to  act  m 
advocates  in  courts. 

liord  CoLXHiDGB,  C.J. — In  the  general  ofaaerra- 
tions  made  in  Weltb  v.  Gateklove  (50  J.  F.  795)  I 
shoold  entirely  concur.  I  agree  l^iat  it  is  a  bad 
practice  for  a  policeman,  being  a  general  officer  ol 
the  law,  and  one  who  ought  to  stand  indiffernit 
between  the  parties,  to  appear  and  act  as  an  advo- 
cate in  courts  of  justice.  I  entirely  agree,  and  I 
entirely  concur  in  the  observations  made  in  that 
case  against  such  a  practice,  but  here  we  have  a 
different  case.  This  is  a  case  stated  by  justices, 
under  ^  &  21  Yict.  c.  43,  setting  oat  that,  in  sn 
information  laid  against  the  re^wndent  by  tbe 
appellant,  the  justioes  retosed  to  allow  the  appd- 
laut  to  exaiftine  and  croea-ezamine  witnesses,  and 
the  question  is  whether  they  were  ri|^t  in  rrfos' 
ing  him  leave  to  examine  and  cross-examine  wit* 
nesses  in  the  &ce  of  the  plain  words  of  the  Act  6i 
Parliament  which  says  that  they  "  shall "  pro- 
ceed to  hear  the  prosecutor,  &c,  I  think  th^are 
entirely  wrong.  Sect.  12  provides  that  "every 
complainant  or  informant  shall  be  at  liberty  to 
conduct  such  complaint  or  information  respec* 
tively,  and  to  have  the  witnesses  examined  and 
cross-examined  by  connsel  or  attorney  on  his 
behalf."  This  means  that  they  shall  be  at  liberty, 
if  they  think  fit,  to  employ  a  counsel  or  soU- 
citor  in  their  behalf;  not  that  they  most  do 
so.  Then  sect.  14  provides  that  "the  justiras 
shall  proceed  to  hear  the  prosecutor  or  com- 
plainant and  such  witnesses  as  he  may  examine, 
and  such  other  evidence  as  he  may  adduce  in  sop- 
port  of  his  information  tar  complaint.*'  Thisshon 
that  a  person  who  concUicts  a  prosecution  may  go 
into  the  witness-box  himself  and  give  evidoice. 
"We  must  answer  the  question  raised  in  this  case 
in  the  affirmative,  and  say  that  the  appellant  is 
entitled  to  appear  and  to  examine  and  cross- 
examine  witnesses  on  the  hearing  of  the  informa- 
tion. 

SaiiTH,  J.— I  am  of  the  same  opinion. 

Judgment  for  a^peUani,  tet&  eotb. 

Solicitor  for  the  M^wUant,  A.  X/oiie,  for  l^rloHl 
and  Waghorns,  Ch^tenham. 
Solicitor  for  the  resptmdent*  Sveeting, 


Friday,  May  27. 
(Before  Hathew  and  Sutb,  JJ.) 
MuSBAT  V,  Stbthbnbov.  (a) 
Practice — Speeidlly  indorsed  vmt-^Staiement  <4 
claim  indorsed — Wh^her  etteh  writ  is  a  "pUad- 
ing" — Service  of  apeciaUy  indorsed  writ  i^ier  tM 
o'clock  on  Batwr^uy— Order  LXIV.,  r.  11. 

A  writ,  apeeiaUy  indorsed  with  a  statemmU  qf  data, 
is  not  a  "  pleadina,"  and  so  doeenot  come  wUki» 
the  operation  of  Order  LXIV.,  r.  11,  vhick  pro- 
vides that,  "  Service  of  pleadingt,  notices,  sum- 
monses, orders,  rules,  atid  o/fcer  proceedings 
.  .  .  if  effected  after  two  i»  (he  o/tcrnooa  on 
Saturday,  sndU  be  deemed  to  ham  Mm  ^fkM 
on  the  following  Monday." 

Where  a  writ,  speddlh/  indorsed  with  the  slatment 
of  claim,  was  served  on  the  defendant  at  eleeen 
o'clock  on  the  night  of  Saturday,  the  30th  Jprtl 

(a)  Beported  Ky  HntBT  LitaB,  Etq..  BmMMMllM- 
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amdjudgmetU  wot  ngntd,  in  d^mdt  qf  ampear- 
anee,  on  fft«  BthMaVt  andmeutitm  iMMUeamfhe 
10th  May: 

Bdd  {rmsrsmg  on  order  of  HiuZtZlMfon,  B.  in 

chamhara),  thai  the  judgment  was  properly  ei^n^ 
on  the  MaV:,  on  iKe  ground  Gtat  the  writ, 
aithough  epeciaUy  indoriea  vnth  a  atatement  of 
daim,  was  not  a  "  pleading  "  vnthin  the  meaning 
of  Order  LXIV.,  r.  11,  ana  did  not  come  vnthin 
toe  TuU  that  pUadinge,  $erved  after  two  o'clock  on 
Saturday,  ehould  he  deemed  to  have  been  served 
on  ^e  following  Monday. 

Affkai.  from  an  order  of  Huddleston,  B.,  in 
chambers,  setting  asideajadgment  on  thegronnd 
of  irregularity. 

The  action  was  brought  to  rerover  221.  ISs.  Qd. 
tor  goods  sold  and  delivered,  and  the  writ,  which 
was  specially  indorsed  with  a  statement  of  the 
claiiD,  was  served  on  the  defendant  at  eleven 
o'clodc  on  the  night  of  Saturday,  the  30th  April 
1887.  In  default  of  appearance,  judgment  was 
signed  on  the  9th  May,  and  execution  issued  on 
tw  lOtb  May.  On  the  21st  May  an  application 
was  made  in  chambers,  on  behalf  of  the  defen- 
dint,  to  have  the  judgment  and  execution  set 
aside,  upon  the  ground  that  eight  days  had  not 
elapsed  since  the  service  of  the  writ,  and 
Hnddleston,  B.  made  an  order  that  the  jndg- 
mtsA  and  execution  ahould  be  set  aaide  for 
irregularity,  on  the  ground  that  the  writ  of 
summons,  having  been  served  after  two  o'clock 
on  Saturday,  the  30th  April,  such  service  was  to 
be  deemed  to  have  been  effected  on  the  following 
Monday,  the  2Dd  May,  as  provided  by  Order 
LXIV.,  r.  11,  and  that  consequently  judgment 
onght  not  to  have  been  signed  before  the  10th 
Hay. 

Order  LXrV.,  r.  11,  provides  that: 

Berrioe  of  pleadinffs,  Qotioea,  nunmonsea,  ordera, 
nileB,  and  other  proceedingB,  ahaJl  be  effaoted  before  the 
hour  of  six  in  tha  afteraoon,  except  on  Satttrdays,  when 
it  shall  be  efleoted  before  the  honr  of  two  in  the  after- 
wm.  Service  efFeoted  after  six  in  the  aftamooB  on  any 
wBek  day  except  Saturday  shall,  for  the  purpose  of  oom- 
putlng  any  period  of  time  snbseqnant  to  euoo  service,  be 
deemeil  to  Dave  been  effected  on  the  following  day. 
Serrice  effected  after  two  in  the  afternoon  on  ^torday 
Bhall  for  the  like  parpose  be  deemed  to  have  been 
effected  on  the  following  Monday. 

Bray  for  the  plaintiff. — It  is  suggested  that 
there  is  a  difference  between  an  ordinal^  writ  and 
a  specially  indorsed  writ,  but  there  is  no  such 
difrarence  as  to  their  service.  By  Order  XX, 
T.  1,  when  a  writ  is  specially  indors^,  the  indorse* 
ment  on  the  writ  shall  be  deemed  to  be  the  state- 
ment of  claim,  but  this  is  merely  for  the  purpose 
of  dispensing  with  a  statement  of  claim.  Writs 
are  not  mentioned  in  Order  LXIV.,  r.  11,  and 
consequently  must  be  taken  to  be  excluded  from 
the  operation  of  that  rule.  If  it  had  been  in- 
tended to  include  writs  within  the  operatitxi  of 
this  rule,  then  writs  would  have  been  mentioned, 
as  they  are  mentioned  in  Order  LXVII.,  r.  2, 
which  begins  by  referring  to  "  all  writs,  notices, 
pleadings,  Ac.  In  FeoZa  v,  Automaitc  Boiler 
Feeder  Company  (18  Q.  B.  Div.  631 ;  66  L.  J.  307, 
Q.  B. ;  35  W.  B.  454)  it  was  held  that  a  writ, 
speciaUy  indorsed  with  a  statement  of  claim,  need 
not  have  the  word  "  ddivered,"  nor  the  date  of 
nch  dellTory,  at  the  end  of  such  statement  of 
claim,  thoa  showing  that  a  specially  indorsei 
writ  is  not  a  pleading.  The  service  m  this  writ 
dates  from  the  Saturday,  when  it  was  actually 
ToL  LVL  N.  8^  1445. 
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served,  and  the  judgment  was  regularly  signed 
on  the  9th  May,  and  ought  to  stand. 

Baoen  for  the  defendant. — Under  the  Common 
Law  Procedure  Acts  a  specially  indorsed  writ 
was  a  pleading  only  for  the  purpose  of  signing 
judgment,  but  now  it  is  a  pleading  all  through 
the  action,  because,  when  a  writ  is  specially 
indorsed,  by  Order  XX.,  r.  1,  no  further  state* 
ment  of  claim  can  be  delivered,  and  being  a 
"  pleading  "  it  comes  within  Order  LXIV..  r.  11. 
In  Bobertaon  v.  Howard  (38  L.  T.  Kep.  N.  S.  715; 
3  C.  P.  Div.  280)  it  was  held  that  a  writ  speciaUy 
indorsed  and  notice  delivered  as  a  statement  of 
claim,  together  form  a  pleading.  Sect.  100  of 
the  Judicature  Act  1873  defines  the  word  "  plead- 
ing," which  is  said  to  include  the  statements  in 
writing  of  the  claim  or  demand  of  any  plaintiff, 
and  the  present  specially  indorsed  writ  comes 
within  this  definition.  This  specially  indorsed 
writ  being  a  "  pleading,"  by  Order  LXIV.  it 
must  be  taken  to  have  been  served  on  Monday, 
the  2nd  May,  and  conseqaentlv  judgment  oonld 
not  properly  be  signed  b^ore  tne  10th  May. 

Mathew,  J. — I  think  this  appeal  must  be 
allowed.  We  start  at  the  old  well-established 
practice  of  the  common  law,  and  by  that  practice 
a  writ  could  have  been  served  at  any  time.  We 
come  to  the  Common  Law  Procedure  Acts,  under 
which  specially  indorsed  writs  were  first  nsedr 
and  we  nnd  no  change  as  to  the  time  of  service. 
Recently  it  has  been  thought  very  desirable  to 
associate  with  the  writ  a  statement  of  claim  to 
allow  the  case  to  proceed  without  a  further  plead- 
ing. On  looking  at  the  rale  referred  to,  viz., 
rule  11  of  Order  LXIV.,  we  find  that  the  word 
"  writ "  is  carefully  excluded  from  the  role.  But 
Mr.  Baven  says  that  this  is  not  a  writ,  but  a  writ 
plvB  a  pleading,  and  that  its  character  as  a  writ 
is  absorbed  in  its  character  as  a  pleading,  and  that, 
therefore,  it  comes  within  the  rule  as  to  pleadings. 
Some  extraordinary  consequences  would  follow 
from  holding  that  this  rme  as  to  delivery  of 
pleadings  applies  to  specially  indorsed  writs.  In 
the  first  place,  there  would  be  no  necessity  for  a 
defendant,  who  had  been  served  with  a  speciallr 
indorsed  writ  as  in  this  case,  to  appear  tiU 
ten  days  after  service;  but  the  form  on  a 
specially  indorsed  writ  itself  provides  that  the 
defendant  is  to  appear  within  eight  days.  Again» 
during  the  Long  Vacation,  no  specially  indorsed 
writ  could  be  served,  and  therefore  no  application 
could  be  made  within  Order  XIV.  I  am  con* 
vinced  that,  if  these  matters  had  been  put  before 
the  learned  judge  in  chambers,  he  wonid  not 
have  made  the  order  setting  the  judgn^t  aside. 
This  appfttl  must  be  allowm,  and  the  judgment 
restored. 

Smith,  J. — I  am  of  the  same  opinion. .  The 
question  is,  whether  a  specially  indorsed  writ  is 
a  "pleading"  within  tne  meaning  of  Order 
LXTV.,  r.  11.  The  first  point  taken  is,  that  by 
sect.  100  of  the  Judicature  Act  1B7S,  the  word 
*'  pleading "  includes  an^  petition  or  summons, 
and  also  the  statemenc  m  writing  of  the  claim 
or  demand  of  any  plaintiff.  My  answer  to  that 
it,  that  that  does  not  apply  to  writs  of  summons 
at  all.  Then  it  has  been  said  that,  under  Order 
XX.,  r.  1,  the  indorsement  on  a  qieciaOy  indorsed 
writ  is  to  be  "deemed"  to  be  the  statement  of 
claim,  but  this  is  only  for  the  purpose  of  dis- 
pensing with  a  pleading,  and  does  not  make  the 
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writ  a  "  pleading."  Then  we  come  to  Order 
LXIV.,  r.  11.  It  we  look  at  the  role,  the  word 
"writ"  does  not  appear  in  the  rnle,  and  this 
ehowB  that  it  wae  the  intention  of  the  rule  to 
exclude  writs  from  its  operation.  If  a  specially 
indorsed  writ  were  a  "  pleading,"  then  no  sudh 
writ  could  be  delivered  in  the  Long  Vacation.  It 
seems  to  me  that  a  specially  indorsed  writ  ia  not 
a  "pleading"  within  Order  LXXV.,  r.  11. 

Solicitors  for  the  plaintiff,  EUmU  and  AA. 
Solicitors  for  tnia  defendant,  Qaaqutt  and 


Supreme  €md  of  |ttMcatnre. 


COURT  OF  APPEAL, 

Wednesday,  Feb.  16. 
(Before  Lord  Eshzb,  M.B.,  Bqwen  and  F&t,  L.JJ.) 
BuBN  V.  Hbblofsok  axd  SmcBHUK ;  The  Favst.  (a) 
Mortgeige    action  —  Shipownen  —  Charge  hy 
managing  otoner—BmM  of  exchange — Appoint- 
meni  of  reeeitm^RighU  of  eo-^nenen. 

In  an  ctdion  m  penonam  by  aplaini^  daiming 
to  he  eqmtcMe  mortgagee  qf  the  foreign  ahip  F. 
and  her  freight  to  Mcura  a  UahUity  inemrrea  by 
him  in  accepting  hxlla  of  exc^nge  vohieh  had 
been  drawn  hy  me  managing  oumer,  it  appeared 
that  the  (Uleged  mortgage  was  aiven  to  the 
piavntiff  by  iM  managing  owner ;  that  the  plain- 
Off,  when  he  auepteA  the  hiUa,  thought  the 
managing  otoner  was  sole  oumer,  and  that  it 
was  eubaeqnently  ewom  on  affidavit  that  the 
managing  owner  was  only  apart  owner,  but  it  did 
not  appear  whether  the  amount  of  the  &tU«  wae 
mfa^  egpended  on  the  purposes  of  the  ship. 
The  F.  wae  in  an  English  port  under  charter  to 
carry  cargo  to  a  forngnport,  when,  on  applica- 
tion by  the  plaintiff.  Suit,  J.  made  an  order 
ofpouUing  a  reeeiver  and  authorising  him  to 
pneeed  mth  the  sfctp  to  the  foreign  port  and 
there  receive  the  $hw  and  aU  the  freight  duo  t^pon 
the  voyage.  The  wfendaiUs  appealed. 
Held,  that,  even  aseumiMg  the  managing  owner  to 
be  only  a  part  owner,  yet  that,  as  it  aidnot  appear 
that  the  amount  of  the  biUs  was  not  expended 
solely  for  the  pv^oses  of  the  ship,  the  court  had 
authority  to  appotnt  a  receiver  to  receive  the  whole 
of  the  freight,  and  thai,  in  the  eircwmstaneea,  it 
was  ei^edient  that  the  order  shouid  stand. 
Tata  was  an  appeal  by  the  defmdants  in  a  mort- 
KAge  action  tn  personam  from  an  order  made  by 
Bntt,  J.  in  chambers. 

The  plaintiff,  Richard  Bnm,  was  a  shipbroker, 
carrying  on  bnsiuesB  in  Lirerpool,  and  claimed 
to  be  equitable  mortgagee  or  asBignee  of  the 
Norwegian  barqae  Faust  and  her  freight,  and  to 
be  entitled  to  payment  of  2000Z..  together  with 
interest  and  expenses,  out  of  the  proceeds  of  the 
ship  and  fretaht. 

On  the  l&th  July  1886,  in  accordance  with  the 
course  of  business  carried  on  between  the  plain- 
tiff and  the  defendant  Axel  Herlofson,  whom  the 
plaintiff  beUered  to  bo  the  sole  owner  of  the  Faiut, 

(a)  Beportod  by  3.  P.  AmauL  ud  Butur  MraAU^  "Baan., 
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Herlofson  drew  upon  the  plaint  two  biUa  ot 
exchange  tar  the  anm  of  lOWf.  each. 

These  bills  were  acc^ited  by  Uie  plaint,  tin 
defendant  undertaking  to  plam  tiie  plaintiff  in 
funds  to  meet  the  bills. 

A  letter  from  Herlofson,  containing  the  bilb 
of  exchange  for  the  plaintiff's  acceptance,  was 
in  the  words  following : 

Arendal,  in  Norway,  S2ad  Jan.  1886.— To  Captain  M. 
Siemensen. — Dear  Sir, — Heavrs.  Biobard  Bom  and  Co., 
14,  Bat&Tia-buildiiigfi,  LiTorpooI,  liavo  admneed  mo  oo 
euned  freitrht  per  your  atiip  the  Faust  20001. ,  two  tboo- 
sand  povnas  Br.  at.  in  theiT  six  montha'  acceptanoeo 
tnm  this  d».  This  bill  is  due  on  the  22/25  JnW  188R. 
Please  paj  una  amonut  to  the  abora-menticmed  nxm  it 
matnriCT-  as  soon  ^ter  as  poonble,  as  I  hare  baud 
and  do  hereby  bind  the  ship  and  her  fosiffht  or  freighli 
liable  for  the  Bame, — Beliere  me,  dear  w,  7<nui  traj, 
A.  HxaLorsoN,  owner  of.the  Faust. 

Upon  this  letter,  and  upon  the  course  of 
business  in  similar  transactions  between  the 
parties  for  some  time  past,  the  plaintiff  claimed 
to  be  entitled  to  an  eqmtable  mortgage  npon  the 
said  ship  to  cover  both  the  amonnt  of  wm  laid 
bills  and  his  general  account. 

These  bills  were  indorsed  to  certain  holders, 
who  were  now  suing  the  plaintiff  npon  them.  The 
defendant  Herltrfson  had  never  put  the  plaintiff 
in  funds  to  meet  the  bills;  and^Herlonon  was 
DOW  a  bankrupt. 

On  the  5th  Jan.  1887  the  Fanal,  laden  with 
cargo,  arrived  at  Falmouth  for  orders. 

This  action  was  instituted  in  personam  agsinsfc 
Herlofs<m  and  Siemensen,  the  master  of  the 
Faust,  on  the  7th  Jan.  1887,  and  on  the  same  day 
an  iniunction  was  granted  till  the  11th  restrain- 
ing the  defendants  from  removing  the  Faust  from 
out  of  the  jurisdiction,  and  from  receiving  her 
freight.  On  the  11th  Jan.  Butt,  J.  maos  an 
order  continuing  the  injunction,  and  appointing 
a  receiver  to  take  possession  of  the  ship  and 
receive  the  freight.  On  the  IBth  Jan.  the  defeu- 
dant  Siemensen,  by  special  leave,  applied  to  Butt* 
J.  in  chambers  to  vary  the  above  order,  and  filed 
an  affidavit  alleging  that  Axel  Herlofson  owned 
three-eighths  of  the  B^Mst,  that  Oscar  HerloiMn 
owned  three-eighths,  and  that  he  owned  fewi^ 
ei^iths;  that  he  had  no  knowledge  <rf  tiwlrtter  of 
the  22nd  Jan.,  or  of  the  bills  of  exchange ;  that  he 
had  never  given  any  authoritv  to  Axel  Herlobon 
to  mortgage  or  charge  his  shares;  nad  that  the 
Faust  was  then  at  f^mouth  laden  with  a  cazgo 
of  sugar  waiting  for  orders  to  proceed  to  a  forogn 
port.  The  jiulge  thereupon  dissol'rad  the  in- 
junction, bub  continued  the  order  appointing  tlie 
receiver  and  authorising  him  to  proceed  with  the 
Faust  to  her  port  of  destination,  and  there  receive 
the  ship  and  the  whole  of  the  freight  due,  and 
after  paying  the  crew's  wages  and  aU  proper  dis- 
bursements to  pay  the  balance  into  court. 

The  Faust  sulMoquently  sailed  to  Nantes  with 
the  receiver  on  board,  where  on  her  arrival  pro* 
ceedingB  were  instituted  by  the  plaintiff's  rqire 
sentatives  to  give  effect  to  the  above  ordw. 

The  defendauts  now  appealed  to  set  aside  or 
vary  the  order  of  the  18th  Jan. 

Pyhe,  for  the  defendants,  in  support  of  the 
appeiJ.— According  to  the  facts  on  oath  Herhrfsoa 
was  not  the  sole  owner  ai  the  ahip  or  frai^it. 
He  therefore  had  no  authority  to  pledge  the 
whole  of  the  ship  and  her  frdgnt.  [Lotd 
SsHXK,  M.S.— He  may,  a>  managing  owner, 
have  raised  the  money  aolely  for  the  ponnMS  of 
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the  thipJ)  It  is  not  stated  upon  the  affidaTits 
that  the  money  was  borrowed  for,  or  expended 
upon,  the  ship.  [Lord  Ebhu,  H.B. — ^Neither 
hare  yonr  clients  stated  that  the  money  was  not 
borrowed  for  the  purposes  of  the  ship,  and  caalj 
for  the  private  purposes  at  Herlofson.]  It,  in 
factt  Herlofson  was  only  a  port  owner  the  coart 
has  no  jurisdiction  to  appoint  a  receiver  to  take 
possession  of  the  ship  and  receive  all  the  freight. 
[Lord  EsHBB,  M.B.— The  court  has  only  pat  the 
receiver  into  the  position  of  the  managing  owner. 
He  woald  be  entitled  to  receive  the  freight,  and 
therefore  the  receiver  must  have  the  same  right.] 
It  is  the  master,  not  the  managing  owner,  who 
has  the  right  to  receive  the  freight  at  a  foreign 
port: 

Qmon  V.  Tmk,  29  L.  J.  837,  Eq. 
This  is  an  oppressive  order,  and  also  without 
precedent.  It  directs  the  receiver  to  go  to  Nantes 
with  the  ship,  and  practically  amoantft  to  the 
arrest  of  the  Bhip,  which  the  court  has  no  power 
to  da  A  teat  of  the  validity  of  the  order  is  the 
fact  that,  now  the  ship  is  out  of  the  jurisdiction, 
were  the  defendants  to  disobey  it,  the  court  wonld 
have  no  means  of  enforcing  it.  It  could  only  do 
so  by  attachment  or  sequestration,  neither  of 
which  conld  be  effected  in  the  present  case:. 
Moreover,  the  court  has  no  jurisdiction,  because 
the  rigbtn  of  the  parties  are  governed  by  the  law 

the  flag.  [Pet,  L.J.  referred  to  Hart  v. 
Hmeig,  29  L.  T.  Rep.  N.  S.  47 ;  L.  Rep.  8  Ch.  App. 
860!^  1  Asp.  Mar.  Law  Caa.  572.]  The  court  will 
not  interfere  between  foreign  co-owners,  and  here 
the  plaintiff's  alleged  rights  are  derived  from  a 
foreign  owner: 

TK»  Graff  Arthur  Bemdotff,  2  Spinks,  30. 

/.  P.Atpinall  (with  him  Sir  Smry  Jamet,  Q.C.). 
— The  order  of  Butt,  J.  should  stand.  [Lord 
lisEBR,  M.B. — How  do  you  meet  the  contention 
that  Herlo^n  had  no  right  to  mortgage  more  dum 
his  own  share,  and  if  so,  how  can  the  receiver  take 
possession  of  the  whole  ship  and  all  the  freight  f ] 
The  purposes  for  which  the  money  was  raised 
are  in  issue,  and  will  not  be  determined  till  the 
triaL  It  may  turn  out  that  in  fact  the  money 
was  borrowed  for  the  necessary  purposes  of  the 
ship.  If  so,  to  allow  this  appeal  would  defeat  the 
just  rights  of  the  plaintiff.  If  it  prove  that  the 
money  was  borrowed  for  the  private  purposes  of 
the  managing  owner,  no  injustice  will  be  done  to 
the  other  owners,  because  secnrity  has  been  given 
to  answer  any  just  claim  they  might  have  in  con- 
sequence of  this  order.  The  mortgage  on  which 
the  plaintifE  sues  is  an  English  contract,  and  the 
court  undoubtedly  has  authority  to  appoint  a 
noeiver  to  collect  the  freight  imd  take  it  out  of 
the  hands  of  the  master : 
naWmimd,  Lnsh.  57. 
Moreover,  this  order  has  by  now  been  partly 
worked  out.  If  this  court  uphold  the  order,  the 
noeiver  will  be  able  to  invoke  the  assistance  of 
the  conrfc  abroad  to  carry  it  out,  and  to  obtain 
an  order  certifying  that  he  is  the  premier  person 
to  receive  the  freight.  By  these  means  the  con- 
signees would  be  protected  from  any  liability  for 
paying  freight  to  him.  It  is  submitted,  both  as  a 
matter  of  legal  right  and  as  a  matter  of  con. 
^ience,  the  plaintiff  is  entitled  to  hold  the 
ordw. 

Pyie  in  reply. 


Lord  KsHEK,  M.B. — In  this  case  the  ship  is  a 
foreign  ship  and  her  owners  are  foreign  owners. 
One  of  them,  who  was  in  fact  the  "r^Miftgi^nj^ 
owner,  borrowed  money  in  Ensland  by  a  contract 
which  he  made  in  England,  and  way  of  security 
mortgOiged,  or  assnmed  to  mortgage,  the  ship  and 
her  freight^  In  truth  he  was  not  the  sole  owner, 
bat  was  only  one  of  three  owners.  Kow,  the 
mortgagee,  an  Englishnaan,  under  these  circum- 
stances, applies,  i  will  not  say  to  the  Court  of 
Admiralty,  oat  to  the  court  over  which  Butt,  J. 
was  presiding,  to  eaforce  the  mortgage,  which 
was  given  to  him  by  an  English  contract.  If 
neither  the  ship  nor  any  of  the  parties  had  been 
in  England  or  cad  been  within  the  jarisdiction  of 
the  court,  it  seems  to  me  that  Butt,  J.  could  not 
have  act^  as  against  these  foreigners.  The  ship 
came  within  the  jurisdiction  of  the  court,  but  she 
was  not  seized  into  the  Admiralty.  She  could 
not  be  seized  under  uty  process  but  an  Admiralty 
process,  and  she  was  not  in  &ct  seized^  Bnt 
one  of  the  part  owners,  the  captain, oi^  the  captain 
representing  the  owners,  was  within  the  juris- 
diction, i.e.,  within  the  three  miles  limit,  and  I 
take  it  that  he  was  served.  Whether  any  order 
was  made  as  to  the  service  on  the  captain  being 
a  service  on  the  other  owners  I  know  not. 
Herlofson  was  the  person  who  borrowed  the 
money,  and  he  was  the  managing  owner.  He 
would  have  no  right  as  managing  owner  to 
mortgage  the  ship  for  a  private  debt  of  his  own, 
although  he  might  mortgage  his  own  shares  in 
the  ship  for  that  purpose.  In  the  same  way  he 
would  have  no  right  as  managing  owner  to 
mortgage  the  whole  of  the  freight  for  his  own 
private  wants,  although  he  might  mortgage  his 
own  share  in  it.  As  managing  owner  he  would, 
as  between  himself  and  the  l«iaer,  have  a  right  to 
borrow  money  if  it  was  borrowed  tar  the  neces- 
sary purposes  of  the  ship.  Kow  he  did  borrow 
money,  bnt  he  did  not  state  that  it  was  for  the 
purposes  or  necessities  of  the  ship.  It  was  not 
necessary,  so  far  as  the  lender  is  concerned,  that 
he  should  have  stated,  if  it  was  in  truth  the  fact. 
It  is  snffgested  that  we  know  that  the  money  was 
borrowed  not  for  the  purposes  of  the  ship,  but 
for  the  private  wants  of  the  managing  owner. 
But  that  is  not  clear,  and  although  it  may  be 
found  to  be  so  when  this  case  comes  to  trial,  at 
present  it  is  in  doubt.   It  is  said  that  it  is  im- 

Csible,  having  regard  to  the  amount,  that  the 
1  could  have  been  on  account  of  the  ship.  But 
is  that  so  ?  The  ship  was  a  new  ship.  She  was 
about  t.o  start  from  Norway  on  an  extremely  long 
voyage  to  Australia,  and  then  she  was  to  go 
seeking  for  a  cargo  to  take  back  to  Norway.  It 
might  very  well  be  that  she  would  not  find  that 
cargo  at  once.  I  cannot  find  from  the  fact  that 
the  loan  amounted  to  20001.  that  that  is  con- 
clusive  to  show  that  it  was  not  borrowed  for  the 
purpose  of  repairing  or  fitting  the  ship  ont. 
Therefore  it  may  be  that  the  money  was  properly 
borrowed  by  him  as  managing  owner.  U  it  was 
properly  borrowed  by  him  as  managing  owner  it 
was  borrowed  on  behalf  of  all  the  owners.  The 
ship  having  come  to  Falmouth,  the  learned  judge 
had,  I  think,  authority  to  deal  with  the  contract, 
and  with  the  alleged  right  of  the  plaintiff,  both 
with  r^ard  to  the  ship  and  the  freight.  He  had 
authority  and  jurisdiction  to  do  so  by  the  service 
on  the  defendant.  He  had  jurisdiction  because 
the  contract  which  he  was  asked  to  enforce  was 
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an  English  contract,  and  the  persons  against 
whom  It  wan  to  be  enforced,  although  foreigners, 
were  within  the  jnrisdiction,  or,  u  all  of  them 
were  not,  one  of  them  certainly  was.  The  injnnc- 
tion  BceniB  to  me  to  be  practically  an  interim 
injunction.  It  will  last  until  the  hearing  of  the 
action  which  is  brought  on  behalf  of  the  plaintiff. 
It  at  all  events  is  in  the  nature  of  an  interim 
injanction,  and  is,  I  think,  eubject  to  the  rales 
applicable  to  snch  an  injunction.  It  is  an  appoint- 
ment of  a  receiver  till  the  hearing,  and  is  subject 
to  the  rules  which  are  applicable  to  an  action  in 
the  court  till  the  hearing.  Now  what  are  those 
rules  ?  We  are  asked  to  set  aside  what  has  been 
done,  and  we  are  to  consider  whether  it  is  more 
convenient  that  what  has  been  done  should  remain, 
or  that  it  should  he  set  aside.  Now  let  ns 
test  it  in  this  way.  Supposing  the  receiver 
was  removed,  what  would  happen  P  The  ship 
would  go  abroad,  the  defendant  would  go  abroao; 
the  freight  would  be  received  by  the  captain,  one 
of  the  defendants ;  he  wonid  not  return  to  England, 
he  would  take  the  ship  to  Norway ;  the  freight 
would  be,  according  to  his  duty,  then  handed 
over  to  this  very  defendant,  who  has  borrowed 
the  money  as  managing  owner,  or  to  the  trustees 
of  his  estate  in  Norway,  if  there  are  snch  people 
in  Norway.  Under  these  circumstances  the 
English  mortgagee  would  be  absolutely  without 
remedy,  he  would  have  lost  all.  If  the  order  for 
the  receiver  stands,  he  will  receive  the  freight. 
"Whether  he  will  receive  it  from  the  consignees,  or 
whether  the  captain  having  received  the  freight 
from  the  cousignees  will  pay  it  to  him,  is  not 
material.  He  probably  has  received  it  by  this 
time.  What  inconvenience  or  injustice  will  that 
do  to  anybody  P  It  is  obvious  that,  if  it  turns  out 
that  the  defendant  who  gave  the  charge  was  not 
entitled  to  mortgage  the  whole  freight,  he  was  at 
least  entitled  to  mortgage  his  own  share.  In  that 
case  the  court  would  direct  the  receiver — after 
having  paid  the  proper  disbarsenwnts  or  allowed 
them  to  be  paid — to  keep  the  share  of  this  defen- 
dant, which  would  be  the  rightooos  and  proper 
thing  to  do,  and  to  pay  over  their  respective 
ahares  to  the  other  owners.  To  my  mind  they 
would  not  bo  entitled  to  have  their  shares  of  the 
profits  of  the  voyage  handed  to  them  until  the 
-account,  as  between  the  ship's  husband  and  the 
co-owners,  is  made  ont.  That  must  be  the  law 
in  Norway  as  it  is  here.  Therefore,  it  seems  to 
me  that  their  rights  are  in  no  jeopardy  if  this 
order  stands,  and  so  far  as  I  can  see  their  rights 
will  probably  not  be  detained  by  an  honr.  The 
Sialance  of  convenience  therefore  seems  to  me  to  be 
■~^nd  more  particularly  considering  the  length 
t>f  time  which  has  elapsed,  and  bow  much  of  this 
■order  mnst  have  been  already  carried  ont — 
greatly  in  favour  of  maintaining  this  order  for 
-uie  receiver  on  these  grounds  :  that  no  injustice 
will  be  done  if  it  is  maintained ;  that  in]ustice 
will  inevitably  follow  if  it  is  set  aside ;  and  that 
it  has  been  bo  far  carried  ont  that  it  is  almost 
futile  to  iiitf>rfere  at  this  moment.  All  these 
three  grounds  are  grounds  for  maintaining  the 
order.  But  then  it  is  said  that  the  court  has 
done  that  which  it  has  no  jurisdiction  to  do.  It 
has  been  said  that  the  receiver  has  been  put  into 
possession  of  the  ship  or  part  of  it.  I  tnink  the 
terms  of  the  order  may  be  read  so  as  to  lead  me 
to  suppose  that  the  receiver  has  been  put  into 
possession  of  every  part  of  the  ship,  ana  it  may 


[Gr.opApr. 


be  very  arguable  whether  a  part  owner  himself— 
after  having  agreed  that  Hwlofson  should  be  the 
manwing  owner,  and  after  having  agreed  that 
ibe  ship  shoold  commence  to  gain  freight,  and 
perhaps  after  a  diarter-party  has  been  entered 
into — could  fp  on  board  and  remain  on  board. 
Bat  to  my  mind  this  order  does  not  really  give 
possession  of  the  ship  or  at^  part  of  it  to  the 
receiTer.   The  probable  working  of  it  would  ht, 
that  it  would  enable  the  receiver,  if  the  ci^iUin 
abroad  attempted  to  sell  the  whole  ship,  incloding 
the  mortgagee's  interest,  to  represent  to  thefbra||B 
court  that  that  was  nnjnst  and  unfair,  and  say  it 
could  not  be  done,  and  the  forei^  court  wcnild 
not  then  give  the  captain,  possession  of  the  ship. 
With  regard  to  the  freight,  the  presence  of  toe 
receiver  on  board  is  immaterial.   The  freig^  is 
not  due  until  the  ship  arrives  at  Nantes,  and  the 
receiver  might  just  as  well  have  used  any  other 
means  of  getting  there.   It  is  not  aoggested  but 
that  the  English  court  would  have  a  rif^  to 
appoint  a  receiver  to  act  abroad.   The  objecstion 
urged  is,  that  the  English,  oourt  has  sent  a  reoiver 
onLDoard  the  ship.  If  there  waaatrrthtng  wrong  in 
that  the  court  could  have  uid,  **  very  well,  I  will 
not  send  him  in  the  ship,  but  lahall  make  an  order 
detaining  the  ship  here  unless  you  give  an  onder- 
taking  to  let  him  go  on  board  the  ship  at  Nantea." 
it  seems  to  me  that  the  sending  him  on  board  the 
ship  does  not  affect  the  right  or  proDriety  oithe 
court  to  send  him  to  receive  the  freij^fat.  Another 
point  has  been  taken,  that  the  court  is  sending  an 
English  receiver  to  receive  the  freight  abroad.  It 
did  at  first  suggest  itself  to  my  mind,  that  that 
might  put  tbe  consignees  of  cargo  into  a  difficoh^ 
position.   They,  in  ordinary  course,  would  be 
entitled  to  their  cargo  on  offering  to  pay  tbe 
freight  to  the  captain,  and  they  might  object  to 
paying  the  freight  to  an  English  receiver  of 
whom  thOT  knew  nothing ;  or  the  captun  miriit 
refuse  to  deliver  the  cai^  to  the  oonaignen  unless 
they  paid  the  freight  to  him.   But  the  difficoltf 
was  met  by  Kr.  Aspinall  showing  that,  U  the 
receiver  were  olneoted  to,   he  might  in  ^ 
ordinary  course  of  justice  obtain  an  order  from 
the  conrt  at  Nantes  that  he  was  the  proper 
person  to  receive  the  freight.   The  court  at 
Nantes  would,  bv  the  comity  of  natiors,  give 
the  receiver  authority  to  receive  the  frei|^ 
Therefore  the  consignees  would  be  protected. 
On  the  whole  I  do  not  take  this  to  be  an  order  to 
take  possession  of  any  part  of  the  ship,  but  merely 
that  tbe  receiver  shall  go  on  board  and  receive  tbe 
freight  as  any  receiver  would  be  entitled  to  da 
Therefore  the  balance  of  convenience  is  all  one 
way,  and  the  court  had  jurisdiction  and  anthoritj 
to  make  the  onler,  although  it  may  not  be  strictlv 
in  the  form  in  which  (after  all  that  has  been  wd 
to  us,  and  which  perhaps  may  not  have  been  said 
to  Butt,  J.)  we  might  draw  it.   I  therefore  thin''' 
that  the  order  as  made  must  stand,  and  that  thii 
appeal  mnsb  be  dismissed. 

BowEK,  L.J. — I  am  of  the  same  opinion  vitb 
regard  to  the  form  of  the  order.  I  take  this 
judgment  as  not  to  be  considered  as  approving  or 
settling  any  such  form  of  order.  I  think  itisi 
very  exceptional  form,  and  is  one  which  would  be 
found  to  be  an  inaccurate  and  objef^tionable  form 
if  it  were  used  as  a  precedent.  There  are  two 
things  to  consider  here:  First,  had  the  court 
jurisdiction  to  make  the  order  it  made;  second, 
if  it  had,  it  now  being  sugg^ted  that  we  should 
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•interfere  with  the  particnlar  form  of  the  order, 
vh^her  we  shoold  do  more  harm  hy  altering  the 
form  of  the  order  than  by  leaving  it  to  stand  as 
it  is.  With  re^rd  to  the  qaestion  of  whether  the 
coart  had  jurisdiction  to  make  the  order  let  as 
consider  how  matters  stood  when  these  bills  were 
drawn.  The  bills  were  drawn  hy  a  Norwegian  on 
4  LiTerpool  boose,  and  in  the  fetter  the  arawer 
■eat  to  Liverpool  honse  he  purported  to 
create,  nd  did  create,  so  tar  M  I  know,  a  cfaarffe 
OD  the  ship  and  treiffht  for  the  aecnrlty  of  the 
lATerpool  nonse,  and  that  letter  oontuned  a 
representation  to  the  Liverpool  hoase  to  the 
effect  that  he  was  the  owner  of  the  ship.  Sup- 
posing that  nothing  farther  happened,  can  it  be 
suggested  that  that  did  not  form  a  contract  which 
-an  English  court  would  not  have  a  right  to 
enforce  P  Now  what  is  the  difficulty  which  is 
raised  in  the  way  of  the  English  court  P  It  is  said 
that  as  soon  as  she  comes  within  the  jurisdiction 
of  the  English  court  it  transpires  that  she  is  not 
the  woperty  of  the  so-called  assuming  owner, 
Ur.  Serlofsoo,  who  had  represented  himself  as 
such,  and  got  the  loan  on  that  representation,  but 
it  is  aUwtd  that  he  was  the  managing  owner  only 
and  was  himsdf  the  ownerof  only  three-dghths.and 
that  the  rest  of  tlue  ship  tab  owned  by  her  captain 
and  aiuitber  person.  It  that  be  so,  the  mana^ng 
owncn:  would  have  no  right  to  pledge  more  than 
his  own  interest  in  the  ship  for  his  own  debt.  It 
is  also  left  in  dubio  for  what  purposes  he  borrowed 
themoney  orany  part  of  it.  On  the  ship  arriving 
at  Falmouth  to  receive  orders  she  was  arrested, 
and  an  injunction  was  issued  to  prevent  the  captain 
removing  her.  That  injnnction  went  upon  the 
urgent  ground  that  she  might  at  any  moment  be 
removed  out  of  the  jurisdiction.  How  far  can 
we  be  sore  as  to  the  rights  of  the  parties  P  It 
seems  to  me  that  at  present  we  cannot  be  sure  at 
all,  because,  haviog  regard  to  what  we  as  yet 
know,  it  is  left  more  or  less  in  doubt  whether 
the  managing  owner  had  the  power  or  not  to 
pledge  wmit  he  did  pledge.  Tnat  can  only  be 
decided  at  the  hearing.  It  was  impossible,  unless 
the  ship  was  to  be  kept  tor  an  abnormal  time,  to 
get  farther  information  as  to  the  right  of  these 
parties.  It  was  in  the  interest  of  all  that,  rather 
than  the  ship  should  be  detained,  she  should  be 
allowed  to  prosecute  her  voji^  to  Nantes.  I 
cannot  say  that  I  think  Bntt,^.  was  wrong  in 
assuming  that  for  the  purpose  of  protecting  the 
plaintiffs'  alleged  rights  there  was  jurisdiction  to 
make  the  order  he  'lid;  and  if  there  was  joris- 
diction  it  comes  to  the  single  qaestion  of  what 
was  the  best  thing  to  do  under  the  circumstancea, 
the  object  being  to  preserve  the  rights  of  the 
parties  in  ataiu  quo,  in  case  anything  was  done  to 
defeat  the  claim  that  was  pending.  The  order 
has  been  half  worked  out.  No  injustice,  as  has 
been  pointed  oat  by  the  Master  ai  the  Bolls,  can 
be  done  if  we  let  the  order  staad.  Considerable 
injustice  might  be  done  if  we  took  the  opposite 
course.  With  r^^rd  to  the  question  of  the  form 
of_  the  order,  I  entirely  agree  with  what  has  been 
said  by  the  Master  of  the  Rolls,  that  the  receiver 
should  not  be  put  into  possession  of  the  whole 
ship,  but  only  of  Herlofson's  shares.  I  think  the 
true  answer  to  the  objection  of  informality  is,  that 
this  informality  should  hare  been  cured  at  the 
time  the  order  was  made.  It  is  too  late  now. 
If  it  had  been  put  before  the  court  below  in  tho 
way  it  has  been  put  now,  I  think  the  same  end 


[Ct.  Of  Art. 


would  have  been  attained  by  taking  an  under- 
taking from  the  captain  to  allow  the  receiver  to 
come  on  board  at  Nantes,  by  which  undertaking 
the  ownei-s  would  have  been  oound. 
Fry,  L  J",  concurred. 

Solicitors  for  the  plaintiff,  Sharpe,  Porfcara, 
and  Co. 

Solicitors  for  the  defendants,  Clarktoih  Chrten* 
ufsU,  and  Wj/Ua. 


Wednetday,  2Iareh  16. 
(Before  Lord  Eshkk,  M.R.,  Bowur  and 
Fry,  L.JJ.) 
The  BAirsHEE.(a) 
CoIIiiion— Season*  <^  nautical  cuaeitor^Appeal. 

Where  Ui  a  eolUeion  action  the  nauiieal  aeeeeaon 
eitting  in  the  AdmiraUy  Dieieion  reduce  their 
reatone  into  wrifinj^,  parties  appealing  ^rtmt  the 
decision  are  not  entitled  to  eee  theee  reaeont  or 
have  eopiee  qf  them  for  the  purpoeet  of  the 
appeal. 

This  was  an  application  to  the  Court  of  Appeal 
by  the  plaintiffs  in  a  collision  action  in  rem  for  an 
order  that  the  Begistrar  of  the  Admir^ty  Divi- 
sion should  deliver  up  to  them  the  written  reasons 
of  the  assessors  in  the  court  below,  and  for  leave 
to  print  such  reasons  in  the  record  for  the  pur- 
poses of  the  appeal. 

The  action  was  instituted  by  the  owners  of  the 
steamer  Kildare  against  the  owners  of  the  steamer 
Bamhee  to  recover  damages  in  respect  of  a  colli- 
sion between  the  two  steamers  on  the  27th  Jan. 
1887. 

At  the  healing  before  Butt,  J.  he  found  the 
Kildare  solely  to  blame,  bat  stated  that  in  the 
opinion  of  hia  nantical  assessors  the  Samhee  was 
solely  to  blame,  adding,  "  I  do  not  know  whether 
this  case  will  travel  any  further  or  not,  bat  the 
Elder  Brethren  have  been  good  enough  to  write 
oat  for  me  not  only  their  views,  but  their  reasons  -, 
and  I  hare  asked  them  to  preserve  them  should 
any  court  to  which  this  case  may  travel  think  fit 
to  call  for  them." 

It  appeared  that  the  plaintiffs  had  applied  to 
the  registi'ar  for  a  copy  of  these  reasons,  and  that 
he  bad  refused  to  let  them  have  them,  stating  that 
the  jndge  had  told  him  that  the  plainti&  were 
not  entitled  to  them. 

The  plaintiffs  had  filed  notice  of  app>eal  from 
the  decision  finding  the  Kildare  to  blame. 

Caraon,  for  the  plaintiffs,  in  support  of  tho 
application. — Tbe  plaintiffs  are  entitled  to  these 
reasons.  [Lord  Esher,  M.R. — What  power  has 
this  court  to  order  the  Registrar  of  the  Admiralty 
Court  to  give  up  these  reasons  ?  He  is  not  our 
officer.]  As  tbe  appeal  is  pending  before  this 
court,  it  would  have  jurisdiction  to  make  the 
order.  [Bowek,  L.J.— At  the  hearing  of  Admi- 
ralty appeals  wo  often  put  written  questions  to 
our  assessors.  How  could  parties  appealing  from 
our  decision  have  any  right  to  those  questionH 
and  answers  P]  They  form  part  of  the  judgment. 
[Lord  EsHiR,  M.R. — ^They  do  not  form  part  of 
the  judgment.  My  experience  is, that  the  judge 
of  the  Admiralty  Court  used  to  retire  with  the 
Trinity  Brethren  before  giving  his  decision,  and 
no  one  ever  knew  what  advice  he  got.]   I  ask  the 

(o)  Bflported  Iiy  3,  P.  Ai>PiKi.LL  uid  Bdilu  ASFDiim  Eaqn., 
BBninen-»tX4w.  i 
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court  to  make  the  order  as  a  matter  of  discre- 
tion. 

J.  P.  A^naU,  for  the  defendants,  was  not 
called  on. 

Lord  EsHEE,  M.B. — It  would  be  a  very  wrong 
disoretion  to  make  this  order.  Such  a  thing  has 
never  been  done.  The  application  mnst  be  dis- 
missed with  costs. 

BofwxN  and  Fkt,  L. JJ.  concurred. 
Solicitors  for  the  plaintifEa,  GarliaU,  Unna,  and 
Sider. 

Solicitm*  for  the  defendants,  C.  Mdaon, 


HIGH  COURT  OF  JUSTICE. 

CHAKOBRY  DIVISION. 
Tkunday,  June  9. 
(Before  Kay,  J.) 
jRe  Bbidgb  ;  Fbakes  v,  Wobth.  (a) 
Tradiee  —  JwritAieiwn — OriginaiiTig  tummona — 
QtiMtiona  ddierminahle  wpmi  —  SUdea  of  Court 
1883,  Order  LV.,  r,  3  (e.)  ^.)—AdveraB  etaimant. 
The  court  hat  no  juritdiciion,  on  an  origintding 
gunmong  under  rule  3  of  Order  LV.  qf  the  BuIm 
1^  Cmart  1888,  to  determine  a  queelion  affecting  a 
person  daiming  adversely  to  me  wtIZ    a  deceased 
person. 

A  TBSTATSix,  who  died  in  1886,  by  her  will,  dated 
in  1885,  purported  to  derine  certain  freehold 
messuages  (sue  believing  them  to  be  her  own 
al»olat^j),  together  with  all  other  her  real  and 
po^onal  properry,  to  the  plaintiffs  (whom  she 
appointed  her  esecators  and  trustees)  upon  the 
trusts  therein  mentioned,  being  trusts  lor  sale 
and  conversion  and  distribution  of  the  proceeds 
among  the  infant  defendants. 

After  the  death  of  the  testatrix  the  plaintiffs 
discovered  amongst  her  papers  a  deed  of  release, 
dated  in  1800,  from  which  it  appeared  that  the 
testatrix  was  only  tenant  in  tail  of  the  freehold 
messuages.  It  did  not  app^r  that  the  testatrix 
had  executed  any  disentailing  assurance,  and 
nndw  the  deed  of  1800  the  freehold  messuages  on 
her  dei^h  devolved  on  the  defendant  Worth,  who 
oUdmed  them  accordingly. 

An  originating  summons  was  thereupon  taken 
out,  on  behalf  of  the  executors  and  trustees,  askiug 
that  it  might  be  determined  in  what  manner  they 
ahould  d^  with  the  freehold  messuages  pur- 
ported to  be  devised  by  the  will,  and  with  the  deed 
of  1800. 

The  summons  was  adioumed  into  court,  and 
now  came  on  to  be  heard. 

The  question  arose  whether  the  court  had  juris- 
diction, on  an  originating  summons  under  role  3 
of  Order  LV.  of  the  Bules  of  Court  1883,  to 
determine  a  question  affecting  a  person  claiming 
adversely  to  the  will  of  a  deceased  person, 

Garaon,  for  the  plaintiffs,  contended  that  rule  3, 
sub-sects,  (e.)  and  {g.)  of  Order  LV.  gave  the  court 
jurisdiction  ;  but  that  in  any  event  the  court  had 
power  to  determine  this  question,  as  the  adverse 
claimant  had  come  in  and  was  willing  to  submit 
himself  to  the  jurisdiction  of  the  conrt  on  the 
present  application. 

(a)  Bepoitftd  by  £.  A.  Sosatcblit,  Esq.,  BftrriiitaMt-Lav.  • 


A.  &  Beckett  Terrdl.  for  the  defendant  Worth,, 
submitted  to  be  bound  by  the  order  of  the  court. 
Upjohn  for  the  infant  defendants. 

Kat,  J. — How  can  I  hear  this  summons  ?  Thfr 
question  raised  by  the  summons  ifl  not  one  as 
between  the  trustees  and  the  beneficiaries  under 
the  will.  It  is  a  question  as  between  such  bene- 
ficiaries and  the  trustees  and  a  person  claiming 
adversely  to  the  will.  The  court  has  therefore  no 
jurisdiction  to  determine  the  question  upon  the 
present  application,  notwithstanding  that  the 
adverse  claimant  has  agreed  to  come  in  and 
submit  himself  to  the  jurisdiction  of  the  court.  I 
must  dismiss  the  summons. 

Solicitors :  Cohbold  and  WooUey,  agents  for 
Cobbold,  Sons,  and  Bome,  Ipswich;  Morgan,  Son, 
and  Upjohn. 

Friday,  June  10. 
(Before  Kat,  J.) 
Gat  v.  Hancock,  fa) 
Practice — Attachment — Goniempt  ofeouri — I^egled, 
to  file  affidavit  of  doeummte—Complianee  wHk 
order  afier  item  ofwii  ofaOadunentt  Imt  htfm 
enforcement. 

A  vorit  of  attachment  was  iaeued  against  the  dtfet^ 
dai^  in  an  action,  for  hie  contempt  in  not  com- 
ptying  wUh  an  order  qf  the  court  to^  make  amd 
fiM  an  offida/oA  Joeuments  relating  to  As 
matters  m  ^stion  in  the  action.  Afler  ike 
iesiie  of  the  writ  of  attachment,  but  before  it  woe 
enforced,  the  order  was  duly  complied  with  by  the 
defendant,  and  immediate  noitce  of  such  eom- 
plianco  was  given  to  the  plaintiffe'  eoluntors. 
The  defendant  wae  neverthetese  arrested  and  im- 
priaoned. 

Held,  that  the  arrest  was  altogether  irregular;  and 
thai  it  was  tJie  duty  of  the  plaintiffs'  aolieitors  fo 
have  stayed  the  erforeemient  of  the  writ  of  aUadh 

ment. 

On  the  29th  March  1887  an  order  was  made 
that  William  Olding  Hancock,  the  def'*ndant  in 
this  action,  should,  within  fourteen  days  after 
service  of  such  order,  make  and  file  an  affidavit 
of  documents  relating  to  the  matters  in  question 
in  the  action. 

The  defendant  failed  to  comply  with  such  order. 

Accordingly  the  plaintiffs,  Elizabeth  Gay  and 
George  William  Harsden,  on  the  20th  May  1887 
movra  for  aud  obtained  an  order  giinng  leave  to 
issue  a  writ  of  attachment  against  the  oefendant 
for  his  contempt  in  not  complying  with  the 
order  of  the  29th  Marvth  1887. 

On  the  1st  Jnne  1887  the  writ  of  attachment 
was  issued,  in  pursuance  of  the  order  of  the  20tb 
May  1887. 

On  the  3rd  June  1887  the  defendant  was  sworn 
to  his  affidavit  of  documents,  in  compliance  with 
the  order  of  the  29th  March  1887;  and  in  the 
forenoon  of  the  same  day  the  affidavit  was  duly 
filed  by  the  defendant's  solicitorB.  Immediate 
notice  by  telegram  was  given  to  the  plaintifE^ 
solicitors  of  the  making  of  the  affidavit. 

Notwithstanding  that  the  defendant  had  so 
filed  his  affidavit,  and  that  notice  thereof  had 
been  so  given  to  the  plaintiffs*  solicitors,  the 
defendant  was  arrested  on  the  evening  of  the 
same  day  upon  such  attachment  and  imprisoned. 

<a)  Baportad  br  E.  A.  Sckatchlet,  £*^,  BanWer«l-I«w. 
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A.  motion  was  subsequently  made  to  discharge 
tbft  defendant  from  caatody,  and  asking  for 
■COfltH. 

On  the' motion  coming  on  for  hearing  on  the 
Tth  Jnne  1887,  Kay,  J.  ordered  the  immediate 
discharge  from  cnstody  of  the  defendant.  The 
rest  of  the  motion  Btood  OFer,  and  now  came  on 
to  be  heard. 

Onoald,  for  the  defendant,  in  support  of  the 
motion,  contended  that  the  arrest  was  altogether 
irregnlar,  on  the  gronnd  that,  as  it  was  known  to 
tike  plaintiffs'  solicitors  that  the  affidavit  of  doco- 
ments  had  been  filed  before  the  arrest  was  made, 
H  WES  their  duty  to  have  stayed  the  enforcement 
of  the  writ  of  attachment  by  informing  the 
fiheriff  that  the  order  had  been  dnly  complied 
with.   He  cited 

Jttdctonr.  Mmoby,  1  Ch.  D!t.  86. 

W.  B.  Heath,  for  the  plaintiffs,  contra. 

Kat,  J. — This  court  should  exercise  very  great 
■care  in  puttinjc  into  force  its  power  of  sending 
persons  to  prison.  In  the  present  caee  an 
Order  was  made  that  a  wnt  of  attachment 
might  isflue  against  the  defendant  to  an  action, 
who  had  failed  to  comply  with  an  order  of  the 
«onrt  to  make  and  fllie  an  affidavit  oX.  docu- 
ments relating  to  the  matters  in  question  in 
the  action.  Whilst  that  writ  was  in  the  hands 
of  the  sheriff,  the  affidavit  was  made  by  the 
defendant ;  and  the  clerk  to  the  defendant's  soli- 
citor, who  went  to  file  the  affidavit,  on  his  way 
sent  a  telegram  to  the  plaintiffs'  solicitors 
stating  that  the  affidavit  had  been  filed.  The 
telegram  was  therefore  sent  before  the  affidavit 
had  been  actnally  filed.  Bat  it  was  not  received 
by  the  plaintiffs  solictors  until  after  the  affi- 
davit had  been  filed.  Now,  the  solicitors  who 
received  that  telegram  took  no  kind  of  notice 
irf  it.  They  did  not  inquire  whether  the  affidavit 
had  been  really  filed,  bnt  allowed  the  writ 
attachment  to  be  enforced  by  the  sheriff,  and  the 
defendant  was  taken  into  cnstody  uid  im- 
inisoned.  In  my  opinion^  that  was  not  a  proper 
proceeding;  they  snonld  have  at  once  commu- 
nicated with  the  sheriff.  It  was  their  duty  to 
have  intimated  t6  the  sheriff  that  the  order  had 
been  duly  complied  with.  If  the  plaintiffs'  soli- 
citors had  reason  to  doubt  the  correctness  of 
the  statement  contained  in  the  telegram,  they 
could  have  inquired  at  the  proper  office,  and  they 
should  have  ascertained  that  the  affidavit  had 
been  filed.  They  now  attempt  to  avail  them- 
selves  of  this  excuse,  that  the  affidavit  had  not 
been  actually  filed  at  the  time  the  telegram  was 
sent.  That,  however,  does  not  appear  to  me  to  be 
any  excuse  whatever  for  their  conduct.  Carelessly 
allowing  the  writ  to  be  enforced  and  the  defen- 
dant  to  go  to  prison,  was  not,  in  my  opinion,  a  fit 
■ad  proper  c<nulnct  to  porane.  I  consider  that 
the  arr^  was,  under  the  oircnmstanoes,  alto- 
ftether  irre^Uu'.  I,  therefore,  having  already 
disdiarged  the  defendant  from  custody,  shall 
make  no  further  order  upon  this  motion.  The 
motion  asks  for  costs  against  the  plaintiffs,  but  I 
cannot  fpve  the  defendant  any  costs.  Both 
parties  will  be  left  to  pay  their  own  costs. 

Solicitors  for  the  plaintiffs,  M<kndm  and  8on. 

Solicitor  for  the  defendaiit,  R,  A.  TriteoU. 


Thuraday,  April  21. 
(Before  Ohittt,  J.) 
Re  Neath  HAKBOca  Smbltiso  aito  Bollihg 

WOKKS.  (o) 

Gormxiny — Liahiliiy  of  direetorn — Ptvtfnienta  made 
after  commencement  of  loinding-up — Oomp antes 
Act  1862  (25  &  26  7tc*.  e.  89),  as.  153,  165. 

After  the  preamtaium  of  a  petition  for  the  vnnding- 
up  of  a  company  on  the  grornid  thai  it  had  not 
commenced  bueinesa  vyithin  a  year  from  Ha  incot^ 
poration,  the  dvrectora  iaaued  new  aharea,  and 
made  paymenta  for  the  purpoae  of  presenting  the 
appearance  of  huaineaa  being  carried  on.  The 
company  toaa  ordered  to  be  tootmd-up,  and  in  the 
xovading-up  the  oMcial  liquidator  applied  for 
payment  by  the  directore  <ff  all  moneya  of  the 
company  anpended  by  them  einee  the  preeentation 
of  tke  button. 

Sdd,  that  eomhined  effect  of  aecte.  153  and  165 
toaa  to  make  the  direetora  primdfaeie  liahlefor  att 
moneya  of  the  company  esepended  by  them,  not  in 
the  ordinary  etmrm  ^  buainesa  avnce  the  com- 
mencement the  vnnding-up,  and  that  an 
account  of  moneya  ao  expended  mmt  be  taken. 

The  above-named  company  was  registered  in  Jnly 
1884^  for  thepurpose  of  acquiring  the  Smelting 
and  Rolling  Works  at  Neath  Harbour,  and  it  was 
subsequently  decided  to  purchase  certain  calamine 
mines  near  Bergamo  m  Italy.  Owing  to  the 
small  number  of  shares  applied  for  and  allotted 
the  company  could  not  raise  the  purchase  money 
necessary  for  acquiring  the  works  at  Neath,  ana 
on  July  23, 1885,  a  shareholder's  petition  was  pre- 
sented for  the  winding-up  of  the  company,  on  the 
ground  that  it  had  no  sufficient  capital,  and  had 
not  commenced  business  within  a  year  from  its 
incorporation  according  to  sect.  26  of  the  Com- 
panies Act  1862.  Immediately  upon  the  presen- 
tation of  the  petition,  bnt,  as  the  directors  alleged, 
before  serrioe  trf  it  npon  them  farther  Bhares  were 
issued  and  payments  were  made  by  the  direetors 
to  the  promoters  and  others  amounting  to  abont 
21501.,  the  validity  of  which  was  qnestioned  hy 
the  present  summons. 

The  petition  for  winding-up  the  company  was 
heard  oj  Mathew,  J.,  sitting  as  Vacation  judge, 
on  the  Ist  Oct.  1885,  and  by  him  dismissed  with 
costs,  on  the  ground  that  the  majority  of  the 
shareholders,  who  were  represented  to  him  to  be 
bond  fide  BhareholderB,  were  opposed  to  a  wind- 
ing-up. 

On  the  15th  Feb.  1886  the  petition  was  reheard 
upon  further  evidence  by  the  Court  of  Appeal, 
and  (reverping  the  decision  of  the  Vacation  judge), 
a  windii^up  order  was  made,  on  the  ground  tba^ 
it  appeared  from  the  facts  Imraght  out  by  the 
addition^  evidence  that  the  sharehdiders  opposing 
the  petition  were  not  bond  fide  shareholders,  and 
that  the  conrt  below  had  been  deceived  by  the 
contrivance  of  some  persons  mgaged  in  con- 
ducting the  operations  of  the  company,  whi(^ 
was  a  mere  bubble  and  sham. 

This  summons  was  taken  out  in  June  1886  by 
the  official  liquidator,  asking  that  the  directors 
of  the  company  might  be  ordered  to  pay  to  him 
the  sura  of  21^2.  2«.  KM.,  or  other  the  aggregate 
amount  of  the  moneys  of  the  company  expended 
since  the  23rd  July  1885,  the  date  of  the  com- 
mencement of  the  winding-up  of  the  company, 

(a)  BqMTtad  Iqr  Q.  WELBT  Eius,  Eiq.,  ^jfSlaMrjMU  I  ' 
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leas  snch  amount,  if  any,  as  to  which  the  court 
might  think  fit  to  order  otherwise,  under  the 
Compftnies  Act  1862,  sect.  1^,  with  interest  at 
5  per  cent,  on  every  sum  so  expended  as  from 
the  date  of  expenditure. 

Bomer,  Q.C.  and  Medd,  for  the  summons,  relied 
on  sects.  153  and  165  of  the  Companies  Act  1862, 
which  are  in  the  following  terms : 

9eot.  158.  Whore  any  company  is  "being  woand-np  by 
court,  or  subject  to  tbe  siipQrTisioii  of  the  court,  aU 
disposition  of  the  property,  effeots,  and  thing:s  in  aotion 
of  the  oompany,  and  every  transfer  of  shares  or  altera- 
tion in  the  status  of  the  members  of  the  oompuiy  made 
between  the  commeacement  of  the  windisg-np  m&  the 
order  for  windiag-np,  shall,  nnless  the  court  oMierwise 
orders,  be  roid. 

Sect.  165.  Where  in  the  coarse  of  the  winding-np 
of  any  oompany  nnder  this  Act,  it  appears  that  any  past 
or  present  direotor,  mana^,  odBdal,  orother  liquidator, 
or  any  officer  of  snch  oompany,  has  misapplied  or 
retained  in  his  own  hands,  or  Ibecome  liable  or  ao- 
oonntable  for  any  moneys  of  the  oompany,  or  been  gnil^ 
of  any  misfeasance  or  breaoh  of  trost  in  relation  to  the 
oompany,  the  court  may,  on  the  application  of  anyliqoi- 
dator,  or  of  any  creditor  or  contribntory  of  the  company, 
notwithstandiny  that  the  offence  is  one  for  whion  the 
offender  is  onminally  responsible,  examine  into  the 
oondnet  of  snoh  direotor,  manager,  or  other  officer,  and 
compel  him  to  repay  any  moneys  so  misapplied  or 
retained,  or  for  which  he  has  become  liable  or  acconnt- 
able,  toother  with  interest  after  snoh  rate  as  tibe  oonrt 
thinks  jnst,  or  to  contribute  saoh  sums  of  money  to  the 
assets  of  the  company  by  way  of  compensation  in 
respeot  of  snoh  misapplication,  retainer,  misfeasanoe, 
or  breach  of  tmst,  as  the  court  thinks  jnst. 

Deeimvs  Sturges  and  S.  Q.  Rawson  for  the 
directors. — Sect.  153  cannot  extend  the  meaning 
of  the  word  "  void  "  to  the  extent  of  saying  that 
the  directors  are  to  refund  payments  or  be  liable 
to  acGount.  The  directors  did  not  know  that  the 
payments  were  void.  [Chittt,  J. — The  directors 
must  be  taken  to  know  sect.  153.]  The  right,  if 
any,  is  against  the  persons  to  whom  the  money 
has  been  paid.   They  cited 

Ke  Livarpool  Civil  Service  Association ;  Ex  parte 

Qreenwootl,  30  L.  T.  Bep.  N.  3.  451 ;  L.  Sep.  9 

Ch.  511  ; 

Be  Hoyal  Sotel  Company  of  Great  Yarmouth,  16 
L.  T.  Bep.  N.  S.  655;  L.  Bep.  4  £q.  244  ; 

Re  Canadian  Land  BscIai'miiM  and  Coloninng  Com- 
pany :  Covtatry  and  Divon  *  case,  42  L.  T.  Bep. 
N.  S.  559  ;  14  Ct.  Dir.  660 ; 

Re  Forest  of  Dean  Coai  Mining  Company,  14  Ch. 
BiT.  450. 

Medd  replied. 

Chittt,  J.— /This  summons  is  a  summons  taken 
out  against  the  officers  of  the  company  who  were 
the  late  directors,  and  I  have  heard  technical 
arguments  founded  on  sects.  153  and  165  of  the 
Companies  Act  1862,  and  I  am  told  that  this  is  a 
summons  nnder  sect.  153  simply.  The  answer  is, 
that  it  is  a  summons  asking  for  payment  of 
money  by  the  directors.  The  liquioator  is  not 
confined  to  sect.  153  nor  to  sect.  165.  He  is 
entitled,  as  part  of  his  case,  to  rely  upon  the 
effect  of  both  sections.  I  think  he  is  right.  At 
the  same  time,  of  coarse,  on  the  evidence  he  puts 
in — there  being  no  statement  of  claim  and  no 
pleadings — he  is  bound  to  show  to  the  respondents 
the  nature  of  the  case  he  makes,  and  be  is  bound, 
like  every  other  litigant,  to  prove  the  case  which 
he  alleges.  The  case  wbich  he  alleges  is  really  a 
very  simple  one.  The  petition  to  wind-up  this 
company  was  presented  on  the  23rd  July  1885, 
and  that  is,  therefore,  if  an  order  is  made,  the 
commencement  of  ftu  winding-up.   The  course 
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of  the  ^tition  was  somewhat  chequered.  The 
learned  judge,  Mathew,  J.,  sitting  as  Vacation, 
judge,  dismissed  the  petition  with  costs  inOctobw. 
Upon  that  there  was  an  appeal,  and  the  Court  of 
Appeal  allowed  further  evidence,  and  the  petition 
came  on  subsequently  at  the  commencement  of 
the  next  year  in  February,  and  then  the  Court  of 
Appeal  made  the  order  to  wind-up.   Now,  sect. 
1^  is  plain.   Dispositions  of  the  property  of  the 
company,  made  between  the  commencement  of 
the  winding-up  and  the  order  for  winding-np,. 
shall,  unless   the   court  otherwise  orders,  be 
void.    The  sum  of  21561.   speaking  in  round 
numbers,  wbich  is  mentioned  in  the  summons,  is 
the  sum  which,  during  the  interval  between  the 
presentatitm  of  the  petition  and  the  order  to 
wind-up,  was  disposed  of  by  the  directors,  or  some 
of  them.   The  case,  no  doubt,  is  a  very  singular 
one.   The  company  apparently,  as  the  Goart  of 
Appeal  held,  had  done  no  businese  up  to  the  time 
of  the  presentation  of  the  petition,  and  the 
petition  was  presented  seven  days  before  the  expi- 
ration of  the  year,  which  is  mentioned  in  one  of 
the  sections  of  the  Act.   One  of  the  grounds  for 
winding-up,  as  I  understand,  that  was  presented 
to  the  court  was,  that  the  company  had  not  been 
doing  business.  During  this  interval  the  directors, 
or  some  of  them — for  what  I  am  stating  now 
does  not  affect  any  iodtvidnal  director,  bat  it  only 
affects  the  directors  collectively,  leaving  it  to  be 
ascertained  hereafter  who  is  responsible  for  the 
payments — during  this  interval  tne  directors  are 
apparently  minded  to  set  the  company  going  as 
far  as  they  can,  and  business  of  some  sort  is 
carried  on.   The  nature  of  the  baatness  that  was 
bein^  carried  on  seems  to  be  something  that 
requires  a  little  more  inresti^tion.   I  mean  I 
am  not  dealing  with  the  detaus,  but,  as  far  as  I 
can  see,  I  think  I  am  justified  in  saying  that  the 
object  was  to  present  the  appearance  of  business 
rather  than  to  do  any  real  business.   During  this 
interval  considerable  sums  of  money  were  spent, 
with  this  remarkable  result — that  there  being 
this  sum  and  a  little  more  at  the  bankers  of  the 
company,  and  a  small  sum  of  cash  in  band,  the 
whole  sum  is  disposed  of,  with  the  exception  of 
131.  odd.  before  the  order  to  wind-up  is  made. 
It  is  said  that  shows  that  there  was  no  intention 
on  the  part  of  those  who  had  the  management  of 
the  company  to  deprive  the  petitioner  of  the 
fruits  of  bis  petition.   But  there  are  some  cir- 
cumstances which  must  be  mentioned.   I  have 
the  judgment  of  the  Court  of  Appeal  before  me, 
aad  it  has  been  read.   It  is  unnecessaty  to  read 
it  at  length  now.   But  the  Court  of  Appeal  held 
unanimously  that  this  company  was  a  bubble,  a 
sham,  and  a  fraud,  got  up  simply  for  the  purpose 
of  putting  money  into  thepocketa  of  Mr.  Hnmby 
and  his  son-in-law — Mr.  Humby  being  the  vrador 
to  the  company  through  the  usual  nominee  or 
dummy,  or  whatever  he  ought  to  be  called,  of  the 
Neath  Works ;  Mr.  Hall,  his  son-in-law,  being  the 
vendor  of  the  concession  to  work  mines  near 
Bergamo  in  Italy,  which  concession  had  been 
granted  to  him  apparently  by  the  Italian  Govern- 
ment for  nothing.   These  mines  appear  to  have 
been  old  mines,  which  the  inhabitants  of  the 
country,  or  any  person  from  Milan,  which  is  well 
known  to  be  a  place  of  enterprise  and  commerce 
at  the  present  day,  had  not  thought  fit  to  work 
for  many  a  oentnry.   That  is  the  charactwot  the 
property  which  is  the  basis  of  this  conoem ; 
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— «  concern  in  which  it  is  remarkable  that 
the  ore  was  to  be  got  from  Ital^  to  be  carried,  as 
the  Master  of  the  Rolls  said,  either  to  Venice  or 
to  Genoa,  and  thence  transported  across  the  sea, 
after  having  been  transported  down  to  the  coast, 
whence  it  wonld  have  to  he  transported  in  ships 
apparentty  to  Neath.  It  was  a  very  strange  and 
remarkable  nnderiaking  on  the  mere  statement 
of  those  facts.  But  the  capital  that  was  required 
-for  the  working  of  this  concern,  according  to  the 
memorandum  of  asBOciation,  was  no  less  than 
150,0001.,  speaking  in  roond  numbers  only.  On 
the  firsfc  attempt  to  issue  sharea,  the  oonipany 
flDCceeded  in  getting  900  shares  or  thereabouts, 
taken  up,  and  the  shares  bein^  bL  shares,  that 
would  hare  produced  4500Z.,  if  all  had  been 
paid.  At  the  time  the  petition  was  presented,  I 
think  somewhere  between  11.  and  21.  had  been 
paid,  but  the  sum  is  not  material.  No  donbt  the 
'directors  were  under  the  articles  justified,  and 
according  to  the  articles  alone,  in  sajring  that 
they  commenced  the  business  when  they  thought 
it  expedient ;  but  it  is  a  very  striking  tning  that 
the  directors  should  think  it  right  to  commence 
bustnees  with  such  a  subscription  as  that,  because 
they  were  to  pay  for  the  Neath  Works  a  sum  of 
no  less'than  60,000!.,  of  which  15,000Z.  was  to  go 
in^  cash,  and  for  the  ooncessioa  ol  these  Itidian 
mines,  if  I  ought  to  use  Buch  an  exTHreasion  with 
regard  to  them,  a  sum  of  25,0001,  of  which 
:20,000I.  was  to  be  paid  in  cash.  That  was  accord- 
in;;  to  the  original  agreement.  About  a  year 
afterwards  theae  agreements  were  modified  not 
long  before  the  presentation  of  the  petiticm.  It 
does  seem  an  extraordinary  thing  that  directors, 
honourable  men,  as  I  have  no  doubt  they  are  as 
stated  by  their  counsel,  should  undertake  such  a 
business  with  such  a  capital.  Nothing,  as  I  have 
said,  was  done,  and  the  Court  of  Appeal  have 
.held  that  this  company  was  got  up  simply  for  the 
purposes  of  Mr.  Humby  and  Mr.  Hall.  That 
-does  not,  of  course,  aJTect  the  honour  nor  the 
honesty  of  the  directors.  It  may  be,  as  their 
counsel  say,  that  they  were  deceived.  It  may  be 
«o.  But  there  does  appear  to  me  to  be  a  strong 
vrimd  facie  case  agamst  them,  seeing  that  they 
had  powers  under  the  articles  for  commencing 
hnriness  under  the  circumstances  that  they  di£ 
Now,  they  commenced  business  seven  days  before 
'the  petition.  That  is  the  substance  of  the  judg- 
ment of  the  Court  of  Appeal.  I  have  the  judg- 
■ment  of  the  Master  of  tne  Rolls  before  me  when 
I  say  that,  and  that  is  not  altered  in  any  way  by 
any  of  the  facts  which  are  now  before  me ;  and  it 
is  then  that  they  try  to  give  some  appearance  of 
hfe  and  of  business  to  this  company.  During  the 
pendency  of  the  petition  .further  shares  are 
usued,  with  the  result  that  some  650  shares  more 
apparently  are  in  the  hands  of  bond  fide  holders, 
and  when  the  case  came  before  Mathew,  J.,  be, 
acting  on  the  provisions  of  the  Act  of  Parlia- 
'ment,  gare  speech  to  the  Toice  of  these  share- 
holders, yrho  were  represmted  to  him  to  be  hond 
jUs  shareholders  whose  voices  ought  to  he 
listened  to.  When  the  case  came  before  the 
Court  of  Appeal,  the  judges  there  made  a  strong 
point  against  this  company,  on  the  way  the 
defence  on  the  petition  had  been  conducted — that 
these  shareholders  were  not  honest  shareholders, 
were  not  iond  fide  shareholders,  and  that  the 
court  below  had  been  deceived  by  the  contrivance 
■  of  those  who  had  undertaken  the  defence  of  the 
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company,  or  some  persons  engaged  in  the  opera- 
tions ot  the  company,  in  making  Mathew,  J. 
believe  that  these  were  bond  fide  shareholders. 
That  the  Court  of  Appeal  disallowed  altogether, 
and  they  said,  having  the  advantage  by  reason  of 
the  knowledge  of  the  facts  brought  out  by  the 
additional  evidence,  that  was  one  of  the  reasons 
why  they  reversed  Mathew,  J.*s  judgment.  Now, 
that  is,  put  very  generally,  the  case  I  have  to 
consider.  Directors  must  be  assumed  to  know 
the  153rd  section,  and,  baring  made  these  pay- 
ments, as  far  as  I  can  see,  without  expressing  any 
opinion  upon  them  at  this  moment,  at  least,  not 
upon  any  individual  payment,  but,  speakjng  of 
them  generally,  it  appears  to  me  that  this  was, 
having  regard  to  the  terms  of  the  153rd  sectim, 
a  most  bold  course  on  the  part  of  the  directors ; 
because  they  must  be  taken  to  have  known  that 
all  the  payments  they  were  making  would  be 
void  unless  the  court  should  otherwise  order. 
The  eftect  of  that  section  is  this,  that  unless  the 
court  sanctions  any  of  those  payments,  they  are 
void.  Now  this  section  was  likened  to  some  of  the 
provisions  in  the  Bankruptcy  Act ;  but  upon  that 
I  would  make  this  observation.  In  bankruptcy 
there  is  a  bankrupt,  and  not  a  company.  In  a 
company  there  is  the  company  and  its  directors, 
and  I  think  I  should  be  frittering  away  the  effect 
of  the  153rd  section  if  I  acceded  to  the  argu- 
ment adduced  before  me  to>day  on  behalf  of  the 
respondents,  that  this  section  onhr  says  that  the 
disposition  of  the  property  shall  be  void,  and 
does  not  affect  the  persons  who  make  the  par- 
ments,  and  that  the  result  of  the  aection,  and  the 
only  result  of  the  section  is,  that  the  liquidator  is 
bound  to  go  against  the  persona  who  received  the 
money.  I  do  not  accept  that  as  the  true  meaning 
of  this  section.  I  take  the  section  as  it  stands. 
Payments  that  have  been  made  during  this  interval 
after  the  presentation  of  the  petition  are  (I  shall 
nse  the  words  which  are  almost  the  terms  of  the 
Act)  prima  facie  void.  The  company  has  its 
officers  and  its  directors,  and  they  are  liable, 
pri/nidfoMe,  for  the  moneys  of  the  company  which 
they  have  misapplied.  The  language  of  sect. 
165  is,  "Where  in  the  course  of  the  winding-up 
it  appears  that  any  past  or  present  director  has 
misapplied  orbeoome  accountable  for  any  moneys 
of  the  company,"  then  he  may  be  proceded  against. 
So  the  result  is,  as  the  commned  effect  of  the  two 
sections,  that  the  directors  am  primd  facie  liable 
and  responsible  for  the  moneys  of  the  company 
in  respect  of  the  void  payments  they  have  made. 
Now,  with  regard  to  sect.  153,  where  the  pay- 
ments are  made  honestly  and  in  the  ordinary 
course  of  business,  it  is  usual  for  the  court  to  allow 
them,  and  I  should  be  disinclined  in  any  way  to 
limit  the  effect  of  that  rule.  The  presentation  of 
a  petition  embarrasses  a  company  very  much,  and 
principally  by  reason  of  this  l53rd  section,  and  it 
beco-nes  important  for  the  directors  of  a  company, 
when  a  petition  is  presented,  to  be  on  their  guard 
with  respect  to  what  they  do.  But  my  decision 
in  the  present  case  will  not  injuriotuly  affect 
directors  who  act  hcmeetly  and  in  the  ordinary 
course  of  business.  But  the  difGcnlty  the  re- 
spondents lie  under  in  the  present  case  is,  that 
there  was  no  business  until  the  petition  was  pre- 
sented ;  that  there  was  apparently  nothing  which 
they  were  justified  in  doing  in  the  way  of  the 
ordinary  course  of  business,  and  though  they  may 
justify  payments  which  they  have  some 
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to  in  this  69th  item.  First  of  all,  there  is  the 
OTder  for  sale ;  and  then  the  order  is  taken  into 
ohambers;  then  the  particnlars  and  conditions 
of  sale  are  settled,  the  matter  being  referred  to 

the  conT^rancing  counsel  of  the  court ;  then  the 
reserred  price  is  settled  in  chambers ;  an 
anctioneer  is  appointed,  if  the  sale  is  hy  auction ; 
the  sale  takes  place,  and  the  result  of  the  sale  is 
certified ;  the  purchase  money  is  brought  into 
court,  and  in  such  a  case  the  purchaser  submits 
to  the  jurisdiction  of  the  court.  Obviously,  in 
such  a  case  as  that  which  I  have  described,  there 
is  a  very  coneiderable  amount  of  proceeding  in 
court,  and  therefore  it  seems  to  me  that  the  fee 
of  2».  per  cent.,  which  is  a  large  fee,  is  made 
payable  by  the  suitor.  Now,  I  have  given  my 
reasons,  uid  the  main  reason,  why  I  think  that, 
it  is  an  indifEerent  matter  whether  there  should 
be  me  or  sereral  orders  under  which  the  sale,  or 
sales,  takes  place.  There  48  a  subordinate  reason 
to  be  found  in  the  70th  item,  which  relates  to  the 
converse  case  of  a  pnrchaee  of  land  or  heredita- 
ments, where  the  term  is  "  pursuant  to  any  order." 
The  term  "  any  order,"  wnich  occurs  there,  does 
not  occur  in  the  ^th  item.  I  bear  in  mind  what 
has  been  pointed  out  in  the  ailment,  namely, 
that  the  second  rule  of  Order  LXXI.  of  the  Bules 
of  Court  1883,  which  is  incorporated  into  the 
order  as  to  Supreme  Court  Fees  1884,  states  ibis  : 
"  In  these  rules,  unless  repugnant  to  the  context, 
the  singular  number  shall  inclnde  the  plural,  and 
the  plural  number  shall  include  the  singular."  I 
am  disposed  to  think  that  the  term  *'  any  order  " 
in  the  70th  item  of  the  schedule  is  used  there  with 
reference  to  a  sin^e  order ;  and  that,  as  I  find,  has 
been  the  practice.  It  is  not  necessary  to  express  a 
definite  ojnnion  npon  the  term  "order"  there, 
although  the  term  is-  "order"  in  the  singular. 
Still,  it  is  open  to  the  suggestion  that,  by  reason 
of  the  interpretation  clause,  "  order  "  will  include 
"  orders ;"  and  it  is  remarkable  that  in  the  69th 
item  the  term  "  order  "  does  not  occur.  I  am  dis- 
posed to  say  that  what  I  understand  is  the  prac- 
tice with  regard  to  the  70th  item  is  the  correct 
practice;  and  that  the  fee  there  is  rightly  taken 
with  reference  to  the  order  that  is  made;  and 
that  the  limit  of  200,0001.  is  not  applicable  to 
such  a  case.  Indeed,  that  appears  to  me  to  be 
so,  on  the  reading  of  the  other  pari  of  the  rule. 
For  these  reasons,  I  think  as  to  this  liquidation,  as 
to  the  lands  and  hereditaments  to  be  sold  wMch 
raise  the  amount  above  200,0001.,  that  the  tee  of 
2$.  per  1001.  ceased  to  be  payable.  Now,  a  subordi- 
nate question  was  raised  with  reference  to  the 
Threaaneedle- street  &mk.  The  argument  turned 
npon  the  orders  made  in  chambers  with  reference 
to  the  sale  of  that  property.  There  are  two 
material  orders.  The  order  of  the  5tfa  July  1884 
directed  that  the  bank  in  Threadneedle>atreet 
should  be  sold,  with  the  approbation  of  the  judffe, 
free  from  incumbrances,  if  any — ^in  fact,  in  tne 
usual  form.  The  order  also  directed  that  the 
money  to  arise  from  the  sale  should  be  paid  into 
the  bank  to  the  credit  of  the  oflicial  liquidator  to 
the  account  of  the  proceeds  of  sale,  the  property 
in  Threadneedle-street  being  the  bank  iteelf.  The 
ofScial  liquidator,  as  is  wdl  known,  has,  under 
the  95th  section  of  the  Companies  Act  1862,  a 
power  of  sale  over  the  property  oi  the  company 
in  prooesB  of  the  winding-up.  But  he  oould  not 
exercise  that  jpower  without  the  sanction  of  the 
conrtj  and  this  order  cornea  exactly  within  the 
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terms  of  the  69th  item  in  the  schedule.  Then  it 
is  said  that  there  was  no  sale  which  involved  the 
putting  into  motion  the  elahorate  maduneiy 
which!  have  mentioned.  That  is  taus;  because 
subsequently  the  official  liquidator  brought  into- 
chambm  a  provisional  contract,  which  was  con- 
firmed and  ordered  to  be  carried  into  effect,  the 
purchaser  being  present  when  that  order  was 
made,  and  being  bound  by  it.  Now,  I  have  no 
hesitation  in  saying  that,  where  there  is  such  an 
order  for  sale  as  that  which  I  have  read,  namely, 
the  order  of  the  5th  July  1884,  and  where  there 
is  such  a  subsequent  order  as  that  which  I  hare 
referred  to,  namely,  the  order  of  the  16th  June 
1885,  a  case  of  that  kind  does  fall  within  the  69th 
item  of  the  schedule.  It  does  so,  and  for  this 
reason :  The  order  for  sale  with  the  approbation 
of  the  judge  is  not  necessarily  an  order  for 
sale  by  anctitm— it  may  be  a  sale  by  inivate' 
contract ;  and,  where  a  private  contract  it 
brought  in  and  approved,  it  a,-ppieaxs  to 
me  to  be  according  to  the  express  terms  of  the 
69th  item  in  the  schedule  that  a  fee  of  2s.  is 
payable.  I  think,  therefore,  that  in  regard  to 
the  Threadneedle  -  street  property  the  fee  was 
payable.  Now,  under  the  order  oi  the  16th  June 
1885,  the  property  included  in  the  contract,  which 
was  then  confirmed  and  directed  to  be  carried 
into  effect,  was  ordered  to  be  sold  for  a  sum  of 
305,0001.,  and  therefore  exceeding  the  limit  of 
200,OOOZ.  There  have  been  some  other  orders  for 
sale  of  smaller  amounts  previously  made  ;  and  it 
seems  to  me  that,  so  soon  as  the  order  of  the 
16th  June  1885  was  made,  the  limit  of  200,0001. 
was  reached,  and  that  no  further  fees  wen. 
payable  in  respect  of  any  sale  in  this  matter- 
that  is  to  say,  in  the  matter  of  ^is  winding'im. 
I  think  that  that  substantially  answers  the 
questions.  There  is,  however,  this  other  point 
as  to  the  order  of  the  16th  June  1885.  The 
foreign  premises  were  included  in  the  305,0001.. 
and  the  Threadneedle-street  pr^nises  alone  did 
not  come  up  t4  the  200,0001.  I  understand  that 
the  official  liduidator  does  not  want  an  opinion 
upon  that,  tm  he  is  satisfied,  with  regard  to  it, 
that  the  200,0001.  settles  the  question,  and  he- 
need  not  work  out  the  figures.  I  should,  how-- 
ever,  further  say — in  order  that  my  opinion,  at 
least  upon  the  matters  on  which  I  have  expressed 
it,  may  be  clear — that  there  is  an  order  of  the 
Pules  of  Court  of  Bee.  1885.  which  did  not  ocune, 
of  course,  into  operation  until  after  this  wder 
which  I  have  just  been  referring  to — namdy,  the 
<nrder  as  to  Supreme  Court  Fees  of  1884— was 
framed.  Under  the  order  of  the  Bules  of  Court  of. 
Dec.  1885  the  court  can  sanction  a  sale  outof  court. 
I  am  referring  to  what  is  now  called  Order  LL, 
r.  1  (a),  of  the  Eules  of  Court  1883.  My  opinion 
is,  that  the  69th  item  in  the  schedule  to  the  Order 
as  to  Supreme  Cotfrt  Fees  of  1884  is  so  framed 
as  not  to  include  such  a  case  as  that.  For  these 
reasons,  where  there  is  a  sale  of  that  kind,  it  is 
in  terms  a  sale  out  of  court.  All  that  the  court 
then  does  is  to  give  the  mortgagee  or  the  trustee^ 
or  whoever  it  may  be,  leave  to  exercise  his  powers 
by  selline.  "When  he  sells,  he  sells  out  of  court, 
so  that  the  purchaser  is  not  subject  to  the  juris- 
diction of  the  court.  In  that  cara,  it  appears  to- 
me that  the  fee  in  the  69th  item  is  not  psyalilei 
because  in  such  a  case  as  that  none  of  the  elaborate  - 
machinery,  which  I  have  been  describing  in  the 
earlier  part  of  this  jodgmenVis  broaght  into 
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XarthJ4,X6,andZ6. 

(Before  Chittt,  J.) 

Me  The  Ouxxtal  Bahx  Coxiounoir.  (a) 

PraetM—CowU—Sala  wUh  tmtrobaUon  qf  iK« 
judge — Order  <u  to  Supreme  uowi  Feet  1884, 
BekeduU  of  CouHFeea,  No.  e9-~PereetUagefee  on 
Kile*  tn  court— S(Ue$  exceeding  200.0001. 

Sy  item  No.  69  tn  tJie  ichedule  to  the  order  aa  to 
Supreme  Court  Fees  1884  it  ie  provided  that : 
"  On  the  Bale  or  mortgage  of  any  land  or  here- 
dUamenta  pureuant  to  any  order  aireeting  a  aale 
or  mortgage  with  the  approhaiion  of  the  judge 
made  in  any  eauee  or  matter  for  tJie  purpose  of 
raising  money  to  be  dealt  with  by  the  court  in 
euch  cause  or  matter,  for  every  1001.,  or  fraction 
lOOJ.  of  the  amount  raised — 2s." 

^  u  also  provided  in  the  same  schedule  that :  "  The 
amounts  form  in  reject  of  whicJi  the  following 
fees  are  payable  ahalf  be  limited  to  200,0001.  in 
the  following  cases :  (a)  The  amount  raised  at 
any  time  or  times  in  the  same  cause  or  matter  in 
the  cases  to  which  the  fee  No.  69  is  a^^licable." 

■tTpon  a  sale  by  the  court  of  lands  ana  heredita- 
ments belonging  to  a  company  in  liquidation 
the  purchase  moneys  of  aU  the  lands  exceeded 
200,0002^  and  were  paid  upon  a  sale  made 
under  several  orders  tf  eowi.  The  question 
arose  between  the  soliciiora  of  (he  company  and 
ike  Treaaury  whether  the  limU  of  200,00(M. 
jidied  where  there  were  aeverai  orders  of  «tte& 
•eaiure  aa  would  make  the  aide  faU  within  item 
No.  69t  or  whetJter  U  only  allied  where  there 
was  one  order. 

Edd,  that  the  limit  of  200,0001.  applied  to  cases 
where  tJie  limit  had  been  reaehm  irreepeetively 
of  the  number  <if  ordera  under  which  the  aaie  waa 
^eded. 

Ik  this  case  the  question  arose  whether,  in  the 
liqaidation  of  the  Oriental  Bank  Corporation, 
which  waa  possessed  of  lands  of  verj  grc»t  value, 
under  the  order  as  to  Supreme  Court  Fees  1884, 
Schedule  of  Fees,  the  court  fee  No.  69,  of  2s.  in 
the  loot.,  payable  "  on  the  sale  of  anv  land  or 
hereditaments  pursnant  to  anj  order  aireeting  a 
Bide  or  mortgage  with  the  approbation  of  the 
jadge  made  in  an  j  cause  or  matter  for  the  purpose 
of  raising  money  to  be  dealt  with  by  the  court  in 
such  caase  or  matter,"  was  limited  oy  the  subse- 
qoent  provision,  contained  in  the  schedule,  to  a 
payment  of  euch  peroraitaf^e  on  a  snm  not  ex- 
■oeeding  200,0001. ;  and  whether  snch  a  mm  repre- 
sented an  amount  pavable  in  respect  of  a  single 
ale,  or  was  made  op  ay  several  sums  payable  in 
zespecfc  of  several  sales  nnder  aeraral  orders  in 
the  same  cause  or  matter. 

LaStam,  Q.C.  and  T.  H.  Wrighi  for  the  offioial 
fiqnidator. 

Momer,  Q.C.  and  IngU  Joyce  for  the  official 

aur.adv.vuU. 

Xarch  26. — ^llie  following  judgment  was  de- 
fivered  by 

CHirrr,  J. — As  this  case  affected  the  Treasury, 
I  thoQgbt  it  right  to  giVe  the  Lords  of  the  Ttm* 
sory  an  opportnnity  of  presenting  thor  view  of  the 
•qontiona  raised  before  the  court  if  they  should 
wink  fit  to  do  so.  Theofficial  solicitor  has  commn- 
■nicat^d  with  the  Treasury,  and  the  substance  of 

(■)  B^NKted  ^  A.  OOTWAUB  Sat,  Saq,.,  BuTistar«tXaw. 


their  Lordships'  answer  is,  that  "  Uioy  are  quite 
ready  to  leave  the  question  at  issue  to  be  deter- 
mined by  the  oonrt,  and  should  it  appear  that  the 
fee  has  beoi  paid  in  emv,  they  willffive  due  con- 
sideration to  any  0{Hnion  whion  may  oe  expressed 
hj  the  court  on  the  sabject.  The^  do  not,  how- 
ever, wish  to  be  understood  aa  admitting  the  com- 
petency of  the  oonrt  to  make  any  oraer  whidi 
would  bind  the  Treasury  in  snch  a  matter,  nor  do 
they  understand  that  any  such  admission  on  th^r 
part  is  expected."  No  such  admissiwi  on  their 
part  is  expected;  and  therefore  I  shsll  merely 
state  my  opinion  as  a  direct.ion  to  the  officers  of 
the  court  in  regard  to  the  future.  It  will  not  bind 
the  Treasury,  and,  if  the  parties  should  be  so 
advised,  they  must  take  proper  steps  by  memoria- 
lising the  Treasury,  or  otherwise,  to  obtain  any 
return  of  fees  which  they  may  think,  upon  the 
result  of  what  I  am  about  to  state,  that  they  are 
entitled  to.  The  question  in  this  case  relates  to 
the  order  aa  to  Supreme  Court  Fees  1884  and 
particnlarly  to  the  6Vth  iton  in  the  sohedale  to 
that  order.  That  item  mns  thus :  "  On  the  sale 
or  mortgage  of  any  land  or  hereditaments  pni^ 
suant  to  any  order  directing  a  sale  or  mortgage 
with  the  approbation  of  the  judge  made  in  any 
cause  or  matter  for  the  purpose  of  raisina;  money 
to  be  dealt  with  by  the  court  in  such  cause  or 
matter,  for  every  1001.,  or  fraction  of  lOOL,  of  the 
amount  raised — 2s."  Following  on  that,  and  form- 
ing part  of  the  schedule,  there  occurs  this  clause : 
"  The  amounts  for  or  in  respect  of  which  the  fol- 
lowing fees  are  payable  shall  be  limited  to  200,0001. 
in  the  following  cases :  (a)  The  amount  raised  at 
any  time  or  times  in  the  same  cause  or  matter  in 
the  cases  to  which  the  fee  No.  69  is  applicable.** 
The  fee  No.  69,  according  to  a  subsequent  part  of 
the  same  schedule,  becomes  doe  and  payaole  hy 
the  part^  conducting  the  proceeding  an  making 
the  certificate  or  order  on  the  result  id  the  sale. 
Now,  the  question  raised  in  the  present  case  la, 
whet^ier  the  limit  of  200,0001.  applies  where  there 
are  several  orders  of  such  a  nature  as  would  make 
the  sale  fall  within  the  69th  item,  or  whether  the 
200,0001.  limit  is  not  confined  only  to  the  case  of 
one  order.  It  appears  to  me  that  the  200,0001* 
limit  does  not  depend  upon  the  fact  that  the  sale 
or  sales  took  place  by  virtue  of  one  or  any  number 
of  orders.  I  think  the  passage  which  I  have  read 
is  really  free  from  doubt,  ajid  the  effect  of  it 
is  this :  where  the  amount  raised  at  any  time 
or  times  in  the  same  cause  or  matter  exceeds  the 
200,0001.  Nothing  there  is  said  in  regu^  to  the 
number  of  orders — whether  it  is  to  be  one  or  more 
orders— «or  is  anything  said  in  the  69th  item  of 
the  Bchednle  aa  to  there  being  one  or  more  orders. 
I  take  it  ^lat  the  reason  that  was,  that  so  soon 
as  the  limit  of  200,0001.  was  reached,  it  was  con- 
sidered that  this  was  a  large  fee,  2».  per  lOOL — 
that  is  to  say,  one-tenth  per  cent. ;  and  that  when 
that  limit  was  reached  the  oonrt  had  obtained  a 
sufficient  pajyment  from  the  suitor  in  regard  to 
the  proceedings  which  the  suitor  had  set  in 
motion  for  the  purpose  of  obtaining  a  sale.  In 
this  item  Na  69,  as  framed,  a  comparatively  large 
fee  of  2a.  is  taken  upon  the  principle  of  the  pto- 
ceedings  in  a  case  of  that  kmd  being  of  snch  a 
nature  as  to  require  that  the  machinery  of  the 
court  should  be  pnt  in  motion  to  a  very  consider- 
able extent.  To  make  that  plain  I  will  state 
shortly  the  nature  of  the  proceedings  which 
follow  upon  an  ordw  for  sale  snch^  is  refened 
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This  was  an  action  commenced  on  the  SOtih 
KoT.  1886  by  some  o{  the  benefloiEuies  nnder  the 
frill  against  J.  J.  Toorle  and  the  executors  of 
W.  C.  Riokman  for  a  deohu-ation  that  at  the 
first  sale  Jas.  Walker  was  a  trustee  for  W.  C. 
Bickman,  and  that  J.  J.  Toarle  and  the 
execators  of  W.  C.  Rickman  were  liable  to 
account  to  the  trast  estt^  for  all  profits  made 
hy  the  said  W.  C.  Rickman  on  the  subsequent 
purchase  anri  resale,  and  for  consequential  relief. 

J.  J.  Tourle  was  a  solicitor,  and  had  acted  as 
solicitor  for  the  trust  estatn  and  also  as  private 
solicitor  for  W.  C.  Rickman. 

On  the  11th  Feb.  1887  the  osoal  order  for  pro- 
duction of  documents  was  made.  In  the  second 
part  of  the  schedule  to  their  affidavit  made  in 
obedience  to  this  order,  the  defendants,  the 
exeoators  of  W.  0.  Bickman.  indnded  a  "  bundle 
of  letters  and  correspondence  between  J.  J.  Tonrle 
and  W.  0.  Bickman  in  1853  and  1854^  numbered 
71  to  ^  inclnslTe,  marked  with  the  letter  B  and 
initialled  by  ns,"  and  bills  of  costs  numbered  83 
and  84  paid  by  W.  C.  Bickman  fur  business 
transacted  between  1842  and  1854  as  RoUcitor  for 
the  said  W.  G.  Bickman,  and  not  for  Wm.  Postle- 
thwaite's  trustees.  The  affidavit  objected  to  pro- 
duce these  documents,  on  the  ground  that  they 
were  privileged  by  reason  of  the  following  facts, 
viz.,  as  to  the  docnments  numbered  71  to  82 
inclusive : 

Thai  the  sune  wen  and  an  profeBnonal  eommiiiiica- 
tioBS  of  a  confidential  character  between  the  above 
named  Wm.  Chaa.  Biokmam,  of  wboae  will  we  are 
exeontors  and  traBtees,  and  iiia  defendant  J.  J.  Tonrle  ; 
that  in  anoh  commonications  the  defendant  J.  J.  Toarle 
aeted  profeanonally  for  the  Raid  W.  C.  Biolmian  and  as 
Us  private  eolicitor,  and  not  an  the  solicitor  of  the 
trostees  of  Wm.  PosUethwaite,  and  that  each  commom- 
oationa  were  charged  against  and  ^aid  for  by  the  said 
W.  C.  IKokmon  personallj  oat  of  us  own  moneys,  and 
that  sndi  ocHnmnniaationB  were  made  with  tiie  objeot  of 
raabling  the  defendant  J.  J.  Tonrle  to  give  or  of  lus 
giving  uie  said  W.  C.  Btokman  (as  a  private  individoal 
and  not  as  a  trnstae  of  the  will  of  the  said  Wm.  Fostle- 
thwaite)  le^  advice  and  assistanoe,  and  that  in  each 
oommnnioationa  the  defendant  J.  J.  Toarle  acted  as 
aadi  private  mUoltor  as  aforesaid  of  tiie  said  W.  C. 
Biokntan.  And  as  to  the  dooamenta  numbered  S3  and 
84,  on  the  ground  that  they  were  prepared  by  the  defen- 
dant J.  J.  Toarle  in  his  privara  capacity  aforesaid, 
acting  professionally  for  the  said  W.  C.  Bickman  as  a 
private  individoal  as  aforesaid  for  and  at  the  expense  of 
the  said  W.  C.  Bickman,  and  of  no  other  person,  and 
embody  or  oontain  professional  ooDunnnications  of  a  con- 
fidentul  character  between  the  said  W.  C.  Biokmon  and 
the  defendant,  J.  J.  Toarle,  as  above  stated. 

Montague  Oookton,  Q.C.  and  A.  d  B,  Terrell  for 
the  plaintiffs. — It  is  admitted  that  these  docu- 
ments are  relevant,  and  it  is  admitted  that 
Tonrle  was  solicitor  to  the  trustees  as  well  as 
Bickman's  private  solicitor.  That  double  capacity 
deatrovB  the  whole  basis  of  ^xb  doctrine  of  privi- 
lege. The  doctrine  requires  that  the  informatioa 
for  which  privilege  is  claimed  should  have  been 
obtained  "  only  through  the  professional  relation : " 

OnmoughT.  QcukiU,  1 M.  A  K.  96. 
Here  Tonrle  oould  not  sever  his  positionaa  trastee 
and  solicitor  to  the  trust  from  his  position  as 
Bolimtor  tor  Bickman.  Besides,  the  communica- 
tions were  for  a  frandnlent  and  illegal  purpose, 
and  therefore  cannot  be  privileged : 

SiumkU  v.  Jaduon,  18  L.  T.  Bep.  O.  S.  166 ;  9  Hare, 
893; 

Bag.  V.  Com  and  Ration,  62  L.  T.  Bep.  N.  S.  25 ;  14 

Q.B.  DiT.  153; 
Follett  V.  Jeffhryef,  1  Sim.  K.  8. 1. 


All  the  Mstttw  giM  fnuf  have  a  rif^t  to  see  oom- 
mnnieations  betwem  their  tnutees  and  the 
trustees'  solicitors  relating  to  tho  trust : 

Talbot  V.  ManMtld,  2Dr.  A  ftn.  5tf ;  IS  L.  T.  Bep. 
N.  8.  Wl. 

Cotena-Hardy,  Q.C.  and  Botoden  for  the  respon- 
dents.— ^Tourle  was  Bickman's  private  icdicitor, 
and  all  the  documents  in  question  relate  oidy  to 
work  done  and  advice  given  as  Buob  private 
solicitor,  and  are  charged  as  such,  ft  makes  no 
difference  that  he  was  also  a  trustee  or  solicitor  to 
the  trust,  for  these  letters  were  not  written  or 
received  in  that  capacity.  In  Oreenough  v.  GaskiU 
(ubi  sup.)  the  solicitor  was  charged  with  fraud.  It 
is  essential  that  the  discovery  sought  sbonld  be 
connected  with  the  act  complained  of,  and  that 
that  act  should  on  the  face  of  the  pleadings  appear 
to  be  a  fraud : 

Ibllett  V.  Jefferyet,  1  Sim.  N.  S.  15. 
Neither  of  those  requisites  exists  here.  The 
doctrine  of  Reg.  r.  G<xe  and  Railton  (ubi  «vp.) 
only  refers  to  a  criminal  act,  not  to  a  civil  lia- 
bility. In  Talbot  v.  Marthfield  (ubi  »up.)  the 
solicitors  were  only  solicitors  to  the  trust  estate. 
The  reason  for  the  rule  there  laid  down  is,  that 
the  ceetuU  que  trmt  had  paid  for  the  documents  : 

JRe  Mason ;  Maton  v.  Cattley,  48  L.  T.  B«p.  K.  S. 
631;  22  Ch.  Div.  609. 

NoBTH,  J.  (after  stating  the  facts  allied  in  the 
statement  of  claim,  and  referring  to  the  defen- 
dants* affidavit  of  documents). — ^The  defendants 
object  to  produce  certain  letters  and  copies  of 
letters  which  passed  between  Tourle  tuid  Bickman 
in  the  year  1853,  and  two  bills  of  costs,  on  the 
ground  that  they  are  privileged.  The  grounds 
of  iH^vilege  alleged  are,  that  uiese  letters  passed 
beLween  Bickman  and  Tourle  as  the  private 
solicitor  of  Rickman,  and  not  as  the  solicitor  of  the 
trustees,  and  that  those  communications  wen 
paid  for  by  Bickman  personally  out  of  his  own 
moneys,  and  were  made  with  the  object  <^  en^ 
blin^  him  to  pmcuro  legal  advice  and  assistance  as 
a  private  indtvidual,  and  not  as  a  trustee  of  the 
testator's  will.  And  it  is  said  that  these  bills  of 
costs  were  prepared  by  Tourle,  acting  profes- 
sionally as  solicitor  for  Bickman  as  a  private 
individual,  and  at  his  expense,  and  related  on^ 
to  business  done  in  that  capacity,  and  that  thiy 
contained  or  related  to  proiessional  commaoica- 
tionsof  a  confidential  character  between  Bickman 
and  Tonrle.  It  spems  to  me  that  these  documente 
ought  to  be  produced,  and  I  come  to  that  csou- 
clusion  on  three  grounds.  In  the  first  place,  the 
case  made  1^  the  statement  of  ckum  (wheth^  it 
will  be  proved  or  not  I  do  not  know,  and  I  only 
assume  it  is  true  for  the  purpose  of  deciding  the 
present  question)  is,  that  a  scheme  was  devised  hj 
two  out  of  three  trostees  that  one  of  the  two 
should  purchase  part  of  the  trust  estate  in  the 
name  of  a  third  party,  and  that  this  should  be 
concealed  from  the  thira  trustee  in  order  that  the 
cettuia  qjte  truat  might  know  nothing  about  it.  I 
am  of  opinion  that  no  professional  privilege  can 
avail  to  protect  correspondence  relating  to  a  trans- 
action of  that  kind.  The  case  of  FoUett  v.  J'fferym 
is  very  much  in  point.  In  that  case  Lord  Cran- 
worth,  L.C.  held  that  the  transaction  which  was 
impeached  by  the  bill  was  not  according  to  the 
account  given  of  it  by  the  bill  and  answer,  a 
fraud,  and  that  therefore  the  defei^ant  was  not 
bound  to  aet  fraih  the  contents  of  certain  Ifltters 
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whvAi  had  paused  between  herself  and  her  solicitor. 
But  Lord  Cranworth.  in  his  jadgment,  said,  p.  16 : 
"This  is  the  accoant  of  the  transaction,  as  stated 
both  in  the  bill  and  the  answer;  and,  in  my 
opinion,  this  was  not  a  fraad  according  to  aay 
definition  of  frand  which  can  be  recognised  in 
this  court.  The  transaction,  as  stated  in  this 
billf  is  one  as  to  which  it  was  perfectly  lawfnl  for 
the  client  to  ask,  and  for  the  solicitor  to  give  pro- 
fessional advice.  And  this  seems  to  me  to  be  the 
tme  test,  in  a  case  like  the  present,  as  to  whether 
what  has  passed  is  or  is  not  iHriTileged."  And  a 
little  earlier  he  said  (p.  15) :  "The  single  question 
therefore  which  I  have  now  to  decide  is,  whether 
the  plaintiffs  have  now,  on  the  amended  bill, 
made  a  special  case  connecting  the  discoyery 
sought  with  the  fraudulent  set  compluned  of,  so 
as  to  take  the  case  out  of  the  ordinary  rule.  I 
think  they  have  not.  For  Ruch  a  pnrpoee,  it  is 
essential  that  the  act  complained  of  should,  on  the 
face  of  the  bill,  appear  to  be  a  fraud.  Snch  was 
the  case  of  lOeyneU  v.  Bprye.  There  the  client 
pemned  a  letter  to  be  copied  and  sent  to  him  by 
the  attorney,  as  if  emanating  from  the  attorney 
himself,  with  a  view  to  its  being  shown  to  the 
plaintiff,  so  as  to  lead  him  to  sell  his  estate  at  an 
undervidue.  Lord  Langdale  held  that  there  was 
no  privilege  protecting  the  client  or  the  attorney 
from  producing  this  letter.  So,  in  the  present 
case,  if  the  annnity  had  been  forfeitable,  not  on 
any  assignment  or  attempt  to  assign,  bat  only  on 
an  assignment  by  way  ca  sale,  and  the  solicitor 
had  been  party,  with  Taylor,  to  a  scheme  for 
framing  a  deed  which  should  purport  to  be,  but 
should  not  in  truth  be,  a  sale,  that  would  be  a 
frand,  and^  both  client  and  solicitor  would  be 
bound  to  distjorer  aX\  which  bad  passed  between 
them  in  reference  to  the  preparation  of  such  a 
deed.  So,  again,  if  the  forfeitare  had  been  made 
to  depend  on  the  assignment  having  been  made 
before  a  particular  date,  and  the  solicitor  had 
been  a  psj-ty  to  a  plan  for  getting  the  deed  ante- 
dated, and  many  similar  cases  may  be  suggested." 
The  case  which  Lord  Cranworth  there  pnt  by 
way  of  illustration  is  very  similar  to  the  case 
wmch  is  actually  alleged  by  the  plaintiffs  in  the 
present  acticm— that  an  arrangement  existed 
oetweea  tmstees,  one  of  whom  is  solicitor  to  his 
oo-tmstees  which  was  intended  to  haTO  the  effect 
(rf  representing  to  the  cesfuii  que  imtt  that  that 
waa  a  sale  of  the  tmst  property  which  was  not  a 
sale.  AgMu  in  BuM$eU  v.  jaekson  (9  Hare,  387), 
Turner,  V.C.  said  (9  Hare,  387) :  "  Can  it  then  be 
said  that  the  fxnnmunication  should  be  protected 
because  it  may  lead  to  the  disclosure  of  an 
illegal  purpose  r  I  think  that  it  cannot,  and  that 
evidence  which  would  otherwise  be  admissible 
cannot  be  rejected  upon  such  a  ground.  On  the 
contrary  I  am  very  much  disposed  to  think  that 
the  ezistenoe  of  the  illegal  purpose  would  prevent 
any  privilege  attaching  to  the  communication. 
Where  a  solicitor  is  party  to  a  frand  no  privil^e 
attaches  to  the  oommunications  with  him  upon 
tbe  snl^ect,  bneause  the  contriving  of  a  fraud  is 
no  part  of  his  doty  as  st^ioitor;  and  I  think 
it  can  as  little  be  said  that  it  is  part 
of  the  duty  of  a  solicitor  to  advise  his 
dient  as  to  the  means  of  evading  the  law." 
Both  those  cases  were  of  very  high  authority, 
and  both  received  the  approval  of  the  Court  for 
Grown  Cases  Beserved  in  Beg.  v.  Oox  (52  L.  T. 
Bep.  N.  8.  25;  U  Q.  B.  Dir.  153).  It  seems  to 
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me  therefore  that,  if  the  case  alleged  by  the 
statement  of  claim  be  true,  there  can  be  no  pro- 
fessional privilege  for  the  documents  in  question. 
Bnt  in  the  second  place  Bickman  and  Tourle  were 
acting  together  in  relation  to  the  tmst  estate. 
Tnurle  waa  one  of  the  trustees,  he  was  acting  aa 
solicitor  to  all  the  trustees  in  relation  to  the 
trust  estAte,  and  he  also  in  some  totally  indepen- 
dent  matters  acted  as  Bickman's  solicitor.  la 
my  opinion  it  is  not  open  to  IrusteeB  co  act 
together  in  such  a  way,  the  one  acting  as  the 
professional  adviser  of  the  other,  aa  to  close  tbe 
month  of  ather  of  tbem  in  regard  to  matters 
relevant  to  the  tmst.  If  they  do  so  act  they 
must  take  the  conseqaeu<»  of  their  commuaicf^ 
tioiiB  not  being  treated  as  privileged.  The  diffi- 
culty of  holding  that  privilege  existed  in  such  a 
case  would  be  very  gnaat.  Suppose  that  one  of 
the  ceetuia  qua  trust  had  made  an  assignment  of 
his  interest  in  the  trust  property  of  which  notice 
bad  been  given  only  to  one  of  the  trustees,  Bick- 
man. Suppose  that  no  notice  had  been  given  by 
the  assignee  to  Tonrle,  bnt  that  he  had  been  in- 
formed of  the  assignment  by  Bickman  while  he 
was  acting  as  Bickman's  soliL-itor ;  could  he 
decline  to  answer  whether  he  had  received  notice 
on  the  ground  that  he  was  acting  only  as  Hick- 
man's solicitor  ?  In  my  opinion  he  could  not,  but 
the  notice  be  bad  received  would  have  been 
received  him  in  his^  character  of  trustee,  and 
he  would  be  bound  to  disclose  it.  If  two  trastees 
act  together  not  fraudulently,  but  without  tbe 
knowledge  of  their  eeatuia  gvs  trutt,  I  think  it 
would  be  a  novel  doctrine  to  say  they  had  a  right 
to  keep  within  their  own  bosoms  that  which  they 
had  done  because  one  nf  them  was  acting  as  the 
solicitor  of  the  other.  The  third  ground  is  one 
which  is  peculiar  to  the  present  case.  The  exe- 
cutors by  their  defence  deny  that  Walker  was  a 
trustee  for  Bickman  for  the  purpose  of  conceal- 
ing tho  fact  that  he  was  the  purchaser  from  the 
cestuis  que  trust.  Accepting  that  statement  as 
true  it  amounts  to  this,  that  what  was  done  in 
1853  and  1854  by  Bickman  and  Tourle  before  the 
sale  to  Walker  was  done  by  them  as  co-vendors, 
and  that  Bickman  had  not  any  independent 
interest  in  the  property  by  reason  of  a  purchase 
from  Walker  or  otherwise.  If  this  be  so,^  what 
ground  is  there  for  saying  that  any  relation  ot 
BoUoitorand  client  existed  between  Bickman  and 
Tourle  which  can  confer  any  professional  privi- 
lege in  respect  of  communications  about  this 
property  P  I  think  the  statements  in  the  execu- 
tors' defence  put  them  out  of  court.  On  these 
grounds,  therefore,  I  must  order  tbe  production 
of  these  documents.  With  the  consent  of  counsel 
on  both  sides  I  have  looked  at  the  docnments, 
and  from  what  I  have  seen  of  them  1  think  it 
clear  that  they  ought  to  be  produced.  But  it  is 
clear  that  there  are  some  parts  of  the  docnments 
which  have  nothing  to  do  with  the  trust  estate. 
The  defendants  mast  have  leave  to  seal  up  such 
parts  as  are  not  relevant  to  the  matters  in  ques- 
tion in  this  action. 

Solicitor  for  the  phuntiff,  T.  Ettuanh. 
Solicitors  im  the  oxecufcorB,  BamdaU  and 
BuchnUl. 
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Friday,  June  10. 

(Before  Nobth,  J.) 

K£HP  0.  GoLUBEse.  (a) 

IVuofjee— Poftieulart  of  demand  —  Claim  for 
aeeomO^B.  8.  C,  Order  XIZ^  r.  8. 

To  a  eiaiement  of  daim  alleging  ihcU  aU  motieye 
due  upon  a  mortgagehcuLbe»m paid,  and eUuming 
deKvery  qf  the  property,  the  mortgagee  put  in  a 
oowUer-eUam  aUeging  ihat  the  mortgage  wa* 
made  to  cover  ail  eume  due  on  eurront  aeeownt; 
that  the  plaintiff  vxu  indebted  to  the  defendant 
in  a  eum  of  547E.  at  commieeion  for  finding  a 
pwehaeer  for  hie  hueijiest ;  that  preoioue  to  the 
eale  of  the  bueineae  the  plaintiff  had  been  indebted 
to  the  defendant  in  ilie  eum  of  .tl35£.  17«.  &d., 
and  that  the  defendant  had  received  certain  ewne 
on  account,  hut  that  a  large  balanee  woe  etiU 
due ;  and  asking  for  an  account. 

The  plaintiff  appli^  for  partieulare  of  the  balance 
by  the  counter-claim  alleged  to  be  due  to  the 
defendant. 

Seli,  that  the  plaint^  vae  eiiiUUd  to  partieulare 
of  the  mmteye  reeeteed  by  the  defendant,  from 
which  he  arrived  at  the  oa2anee  alleged  by  the 
cowUer-claim  to  he  due. 

TThe  plaintiff  in  this  action  had  executed  a  bond 
to  the  defendant  to  Bocare  the  payment  of  3000Z. 
»nd  interest.  He  had  also  confessed  judgment 
in  the  courts  of  the  iitlsnd  of  Jerser  npon  the  said 
liond,  and  the  bond  and  jndinnent  nad  been  regis- 
tered on  the  register  of  real  property  in  that 
island,  the  effect  of  such  registration  being  to 
create  a  charge  on  the  plaintiff's  real  property  in 
the  island.  The  plaintiff  had  afterwards  assif^ied 
to  the  defendant  certain  policies  of  assurance  as 
farther  security  for  the  paymrait  of  the  said 
debt. 

The  statement  of  claim  alleged  that  the  plaintiff 
liad  paid  all  moneys  due  npon  the  said  securities 
in  Oct.  1885,  and  claimed  delivery  of  the  aaid 
bond,  reassignment  of  the  policies,  and  that  the 
defendant  might  be  ordered  to  do  all  acts  neces- 
sary to  enable  the  plaintiff  to  vacate  the  regis- 
tratiott  of  the  said  judgment,  or  in  the  alterna- 
tive an  account  and  redemption. 

The  defendant  put  in  a  defoice  which  denied 
payment,  and  a  eoanter-clatm  which  stated  that 
the  defendant  had  in  1884  procured  a  purchaser 
for  the  plaintiffs  business,  and  a  commission  of 
b47l.  or  thereabouts  was  due  to  him,  and  that  at 
the  date  of  the  sale  of  the  plaintiff's  business  the 
plaintiff  was  also  Indebted  to  the  defendant  for 
goods  sold  and  delivered  in  the  sum  of  50631. 17«., 
whereof  31351.  17s.  bd.  was  secured  by  bills  of 
exchange,  accepted  by  the  plaintiff  or  bis  firm, 
and  the  balance  due  upon  opien  account. 

The  6tb  paragraph  of  the  counter-claim  was  in 
the  following  worcU : 

All  tiie  said  bills  of  ezohaom  have  become  due,  and 
the  defendant  has  shice  the  Sa,te  of  the  ule  reoeived 
■divers  mmn  in  renpeot  thereof,  and  other  ttame  in 
reepeot  of  the  moneys  dne  to  him  on  open  aoooont  as 
afoies^d,  but  after  giving  credit  for  the  moneys  so 
reeaived  a  Urge  balanoe  is  still  doe  and  owing  from  the 
plaintiff  to  the  deftadant. 

The  defendant  clamed  an  acoonnt  of  the  moneys 
dne  and  owing  from  the  plaintiff  to  the  defen- 
dant, and  royment  of  the  amount  found  dne  on 
taking  sucn  account. 

The  plaintiff  took  out  a  summons  tor  par- 
es) Bt^MTted  br  J.  B.  Bbooeb,  Esq.,  BuiiiMr«frJ«w. 
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ticulars  in  writing,  with  dates  and  items  of  the 
smms  alleged  to  be  due  from  the  plaintiff  to  the 
defendant:  (1)  For  commission;  (2)  for  goods 
sold  and  delivered ;  and  also  (3)  of  the  bMUBe 
alleged  to  be  dne  from  the  plaintiff  to  the  defen- 
dant by  the  6th  par^raph  of  the  connte»latm. 

The  jiidge  had  decided  in  chambers  that  the 
plaintiff  was  not  entitled  to  particnlars  on  Uie 
first  two  points ;  with  regmra  to  the  third  the 
summons  was  adjonmed  into  conrt,  and  waa  ncnr 
brought  on  as  a  motitm, 

H.  A.  Forman  for  the  motion. 

Alexander  for  the  defendant. — The  counter- 
claim  only  asks  for  an  account,  and  where  a 
claim  is  only  for  an  acoonnt  particulars  will  not 

be  ordered : 

AvgtutmueT.  Nerihete,  48  L.  T.  Bep.  N.  8.  45B;  18 
Oi.  DiT.lS; 

Bloetie  t.  OfiNotfoii,  SS  L.  T.  Bep.  y.  S.  6  ;  38  Ch. 
Dir.  119. 

Nobth,  J. — I  think  the  plaintiff  is  entitled  in 
substance  to  the  order  he  asks  for.  He  has  a 
right  to  faare  particnlars  of  the  Teceifrts  and 
payments  from  which  the  defendant  makes  oot 
the  balance  alleged  to  be  dne  to  him  in  the  sixth 
paragraph  of  the  connter-claim.  The  action  is  in 
effect  one  for  redemption.  The  defendant  alle^ 
in  defence  that  the  plaintiff  wan  indebted  to  him 
in  a  certain  definite  snm  in  the  year  1884,  that  the 
defendant  had  received  certain  moneys  from  the 
plaintiff,  but  there  is  still  a  large  balance  dne  to 
the  defendant,  and  of  that  balance  he  claims  pay- 
ment. I'hat  is  a  demand  for  a  definite  sum  of 
money,  and  nothing  else.  The  only  ground  for 
saying  that  it  is  not  is,  that  the  defendant  has 
received  certain  sums  on  acconnt,  and  declines 
to  state  what  they  are.  He  has  asked  for  an 
account,  but  what  right  has  he  to  compel  the 
plaintiff  to  wait  tiU  the  hearing  and  take 
an  expensive  acconnt?  The  defenobnt  has  the 
sole  means  of  knowledge,  and  common  sense  re- 
quires that  he  should  state  the  amounts  he  has 
received.  If  the  plaintiff  knows  the  amoons 
claimed  he  will  have  the  opportunity  of  paying 
it.  I  do  not  think  the  two  cases  cited  from  the 
Gonrt  of  Appeal  have  any  bearing  upon  the 
present  case.  They  are  both  cases  in  t^e  Court 
of  Appeal,  and  I  need  not  say  that,  if  they  were 
in  point,  I  should  feel  myself  bound  tofollow 
them  strictly.  In  the  first  place,  the  claim  here 
is  for  a  definite  snm — that  was  not  so  in  Augvttiniu 
V.  NerincJex  {ubi  stip.)  ;  and  in  J3Zadbie  v.  Ovnuuton 
{ubi  8up.)  the  particnlars  were  ordered  upon  the 
ground  that  a  definite  sum  was  asked  for  as  well 
as  an  accotmt.  In  the  second  place,  those  cases 
only  laid  down  that  particulars  would  not  be 
ordered  as  a  matter  of  course;  they  did  not  lay 
down  any  rule  that  particolara  are  never  to  m 
given  when  an  acconnt  is  asked.  If  an  acoonnt 
18  asked  for  by  a  cUum  or  counterclaim,  and  the 
conrt  sees  an  acconnt  will  be  necessary,  there 
may  be  very  good  reason  for  Baying  that  no  pw- 
ticolars  should  be  given,  and  that  they  shall  not 
be  given  twice  over.  But  it  does  not  seem  to 
me  that  particulars  should  be  refused  merdy 
because  an  account  is  asked  for.  If  in  a  simple 
foreclosure  action  the  plaintiff  had  been  in  receipt 
of  rents  and  profits,  and  the  defendant  said  be 
did  not  know  what  to  pay  or  tender,  the  fact  thit 
the  plaintiff  asked  for  an  account  would  not 
t  in  my  opinion,  sufficient  reaspn. to  refuse  togin 
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Srticnlara.  I  shall  therefore  order  the  defen- 
nt  to  furnish  particniars  of  the  receipts  and 

Sayments  which  show  the  balance  alleged  to  be 
ae  in  the  sixth  paragraph  of  the  oonnter-claiin. 
Solidton :  S.  0,  SmaUmani  RerbeH  BwiwUeh. 


April  Sonde. 
(Before  SnuiKfi,  J.) 

Re  CooKS's  Tedsts.  (a) 

Domicile — Eladion  of  now — Marriage  of  U^emt 
abroad — Marriage  contract — Law  rMottng  to. 

An  Englithtooman,  xohile  atiU  an  infant,  married 
m  Franco  a  Frenchman,  from  whom  the  was 
aftenoa/rdt  s^arated.  There  were  children  of 
tXie  marriage.  Sttbtequently,  believing  her  hm- 
hand  to  be  dead,  she  went  through  the  ceremony 
of  marriwe  wiih  an  Engliehnian,  and  vent  mth 
Mm,  in  1853,  fo  ItM  tn  New  Sotith  Wala,  where 
the  romained  untU  her  death  in  1879.  In  1877 
her  hueband  died,  and  in  1878  ahe  made  a  voiU. 
divpoeing  of  her  property  at  if  the  were  an 
Engliahwoman. 

Heldf  that  she  watt  ai  hor  death,  domieUed  in  New 
South  Waie$,  and  <A«  ditfoeiium  made  by  her 
wiU  was  valid. 

If  she  had  not  acquired  a  domicile  in  New  S(nUh 
WaXea,  the  liaa,  at  any  rate,  abandoned  her 
French  domicile  of  choice,  in  which  case  iter 
English  domicUe  of  origin  would,  according  to 
the  principle  of  Udi^  v.  Udnj  (Ir.  Bep.  1  Sc. 
App.  4il),  revive. 

Prevtouely  to  her  marriage  in  Framce  she  had 
entered  into  a  notarial  contract  dealing  loith  her 
property  aeeording  to  the  law  of  France. 

ludd,  that  the  validity  of  the  contract  mutt  be 
decided  according  to  the  English  law,  which  w» 
the  law  ^  her  domicile,  and  U  eovld  have  no 
greater  ^ecl  than  a  similar  contract  would  have  if 
entered  into  preoiously  to  an  English  marriage. 

SottouuLTor  V.  De  Barros  (37  L.  T.  Bep.  N.  8, 
415 ;  3  P.  J}h.  1}  foOowed.  • 

This  was  a  petition,  nnder  the  Trustees  Belief 
Act,  preeented  ia  the  matter  of  the  moiety  of  the 
residoaiT  estate  bequeathed  hj  the  will  of  the 
late  W.  H.  T.  Cooke,  in  favour  of  Charlotte  S. 
Kicholson.  The  testator  hj  his  will,  dated  the 
27th  April  1839,  gave  alt  his  estate  to  trustees 
upon  trust  for  sale  and  conversion,  and  to  stand 
possessed  of  the  proceeds,  and  all  other  moneys 
which  shoold  come  to  their  hands  under  the 
trusts  of  the  will,  after  payment  of  hia  funeral 
and  testamentary  expenses,  and  legacies  to  his 
trustees,  upon  trusts  for  the  purpose  of  providing 
an  annuity  for  his  mother  (who  predeceased  him), 
and  his  sister  Sarah  Cooke,  and  the  survivor  of 
them  ;  and  sabject  thereto,  upon  tmst  for  Alice 
Hatlin  (who  abo  predeceased  him)  for  life,  with 
remainder  as  she  shoold  by  will  or  codicil  appoint ; 
•nd  Bobject  thereto,  upon  trust  for  W.  A.  Maslin 
•od  the  above-named  Charlotte  S.  Kicholson 
equally  as  tenants  in  common  absolutely. 

The  testator  died  on  the  16th  Deo.  1846.  His 
tister  Sarah  Cooke  died  in  the  year  1858. 

In  the  year  1839,  during  the  lifetime  of  the 
testator,  Charlotte  8.  Nicholson,  being  then  a 
minor,  and  resident  in  France,  intermarried  with 
the  Viscount  D'Argeval,  a  native  of  France,  at 
Boulogne.  


[Chah.  Div. 


On  the  occasion  of  the  marriage  a  notarial  act 
of  the  marriage  was  done,  passed,  and  executed, 
and  duly  registered,  whereby  it  was  (amongst 
other  things)  a^eed  that  there  should  be  a  separa- 
tion of  estates  between  Tiscount  D'Argeval  and 
Charlotte  S.  Nicholson,  and  that  they  should  not 
be  liable  for  the  debts  of  each  other  contracted 
before  or  during  the  marriage,  and  that  the 
intended  wife  should  have  the  entire  administra- 
tion of  her  movable  and  immovable  estates,  and 
the  free  enjojrment  of  her  income.  There  were 
three  children  of  the  marriage,  two  of  whom  were 
still  living.  About  six  years  after  the  marriage 
the  Viscoontess  D'Argeval  separated  from  her 
husband,  and  shortly  afterwards  went  with  her 
children  to  reside  with  her  father  in  the  island  of 
Jersey.  On  the  14th  May  1849  an  act  of  separa- 
tion as  regards  propwty  between  Viscount 
B'Argeval  and  his  wife  was  made  by  the  Boyal 
Courts  of  Justice  of  Jersey. 

On  the  4th  July  1858  Viscountess  D'Argeval, 
believing  that  Viscount  D'Argeval  was  then 
dead,  went  through  the  ceremony  of  marriage 
with  the  petitioner,  W.  Briggs.  She  and  the 
petitioner  and  the  three  children  immediately 
afterwards  left  England  and  went  to  New  South 
Wales,  and  she  and  the  petitioner  continued  to 
reside  in  that  colony  until  her  death.  Viscount 
D'Argeval  died  on  the  7th  Jan.  1877. 

By  her  will,  dated  the  2-2nd  Sept.  1878, 
Viscountess  D'Argeval  (then  known  as  Char- 
lotte S.  Briggs)  appointed  the  petitioner  sole 
ezeootor  thereof,  and  gave  to  him  all  her  real  and 
personal  estate  absolutely.  She  died  on  the  1st 
Feb.  1879,  and  her  will  was  proved  by  the  peti- 
tioner both  in  New  South  Wales  and  in  England. 
The  capital  representing  the  moiety  of  the 
residuary  estate  of  the  testator  W.  E.  T.  Cooke 
given  to  Viscountess  D'Argeval  was  invested  by 
the  trustees  of  his  will,  and  the  income  thereof 
was  accumulated  and  from  time  to  time  invested 
by  them.  Being  in  doubt  as  to  whether  the 
English  or  French  law  governed  the  rights  to 
this  moiety,  and  whether  Viscountess  D'Argend 
had  power  to  dispose  of  it  by  will,  or  whether 
her  children  by  the  visconnt  were  entitled  to 
it,  the  trustees  paid  and  transferred  into  court 
the  moneys  and  investments  representing  the 
moiety. 

The  petitioner  now  asked  for  the  payment  ont 
and  transfer  to  him  of  the  moneys  and  invest- 
ments in  court.  The  petition  was  served  upon 
the  trustees  and  the  surviving  children  of 
Viscountess  D'Argeval  by  the  viscount,  and  the 
husband  of  one  of  snch  children. 

Graham  Hastings,  Q.C.  and  MaeSwinney  for 
the  petitioner. — The  appointment  of  the  petitioner 
as  executor  is  valid,  whatever  may  be  the  decision 
as  to  the  disposition  made  by  the  will,  and.  under 
it,  he  would  take  whatever  the  testatrix  could 
by  the  French  law  leave  away  from  her  children : 

Thornton  t.  Curling,  8  Sim.  310. 
No  doubt,  if  she  were  domiciled  in  France  at  the 
time  of  her  death,  she  could  not  leave  her  pro- 
perty away  from  her  children,  but  we  contend 
that  she  was  domiciled  in  New  South  Wales  at 
that  time,  and  that  she  must  be  held  to  have  the 
testamentary  rights  of  persons  domiciled  thm : 

Whicker  v.  Hume,  7  H.  L.  Caa.  124. 
At  the  time  of  her  marriage  she  had  an  English 
domicile^  and  as  in  other  contracts,  so  in  that  of 
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marriage,  personal  capacity  most  depend  on  the 
law  of  domicile : 

BottomayoT  t.  D»  Bams,  87  L.  T.  Bep.  K.  8.  41& ; 

8  P.  Div.  1. 

That  case  seems  to  decide  condnsiTely  that, 
according  to  English  law,  personal  capacity  is 
ascertained  according  to  the  domicile  of  the  person 
in  qnestion,  and  not  nis  political  nationality.  See. 
too, 

Wartlike  on  FriTate  IniemationflJ  Law,  pp.  43, 44, 

186,274.  .i-K-,", 

The  contract  which  she  entered  into  on  her  mar* 
li^e  is,  therefore,  not  binding  on  her  property, 
«B  she  was  an  infant  at  thp  time.  The  testatrix 
was  an  infant  at  her  marriage,  and  conid  not,  bo 
long  as  her  hnsband  lived,  acquire  a  domicile 
different  from  hia,  so  that  she  could  not  acquire 
any  domicile  of  choice  till  his  death,  and  then  she 
got  a  domicile  in  New  South  "Wates,  not  France : 

Dolphin  T.  Robine,  7  H.  L.  Caa.  390 ; 
Dioey  on  the  Law  of  Domicile,  lOi-lOS. 

rSTiKUiTG,  J.  referred  to  The  Breadaibane  Peerage 
Claim,  L.  Bep.  2  Sc.  App.  269.3 

BucHey,  Q.G.  and  AfondUon  for  the  children  of 
TiBGount  D'ArgeraL  —  The  testatrix  went  to 
l^ew  South  Wales  with  the  petitioner  beliering 
him  to  be  her  hnsband,  but  her  real  husband  was 
then  alive,  and  she  could  not  acquire  a  new  domi- 
cile. After  his  death  she  still  went  on  living 
there  with  her  supposed  husbuid  without  making 
any  election  of  a  new  domicile.  There  mast  be 
an  intention  in  acquiring  a  new  domicile,  and  in 
this  case  there  is  none : 

The  Bre€idalbane  Peerage  Claim  (ubi  mp.) ; 

D»  Thoren  v.  Ationuy-Qmerai,  1  App.  Cas.  686; 

Le  Sueur  r.  Le  Suettr,  Si  L.  T.  Sap.  S.  8.  fill ;  1 

P.  Div.  lae. 

Accordingly  we  say  that  the  testatrix  never  ac- 
quired any  nesh  domicile  at  all,  and  that  her  French 
domicile  which  she  acquired  on  her  marriage 
remuned  antil  her  death,  and  she  could  not  leave 
all  her  property  away  from  her  children.  Then 
as  to  the  notarial  act  entered  into  at  Boulot^e, 
prior  to  the  decision  <d  the  Court  of  Appeal  in 
BotUmayor  v.  Barroe  it  was  consider^  that 
capacity  to  enter  into  a  contract  was  decided 
according  to  the  law  of  the  place  where  it  was 
entered  into,  and  not  accordmg  to  that  of  the 
domicile  of  the  parties,  and  in  a  later  stage  of 
that  case  (41  L  T.  Rep.  N.  S.  281 ;  5  P.  Biv.  94) 
Sir  J.  Hannen  speaks  of  the  doctrine  laid  down 
by  tho  Court  of  Appeal  as  not  well  recognised,  and 
novel.  In  Poote's  Private  International  Jurispru- 
dence, p.  31,  it  is  stated  that  the  law  of  the  place 
where  a  contract  is  entered  into  is  the  proper  law 
to  decide  all  questions  of  minority  or  majority, 
and  Jfoie  v.  SoberU  (3  Bsp.  163)  is  referred  ta 
That  was  a  decision  of  Lord  Kldon  at  Nisi  Prioa, 
whereas  the  doctrine  laid  down  by  the  Court  of 
Appeal  in  Sotiomayor  v.  De  Barroe  was  really  only 
a  dictum,  and  Male  v.  Roherte  was  not  cited  in 
that  case.  Sir  3.  Eannen  seems  to  have  thought 
the  law  was  se  stated  by  Lord  Eldon,  and  we 
submit  that  his  view  was  well  founded.  [Stirling, 
J  _He  followed  Simonim  v.  AfoHoc  (2  L.  T.  Rep. 
N.  S.  327 ;  2  Sw.  A  Tr.  67),  which  was  before 
Cotton,  L.J.  when  he  gaveiudgment  in  the  case 
on  the  former  occasion.]  The  testatrix  elected  a 
French  domicile  on  her  marria^,  and  entered 
into  the  notarial  act,  and  dealt  with  her  property 
on  the  footing  that  it  would  be  liable  to  the 


incidents  attaching  to  the  property  of  French 
persons,  and  the  husband  entered  into  the  notarial 
act,  which  is  cletu-ly  binding  npon  him,  on  that 
footing,  under  the  snpposition  that  the  children  of 
the  marriage  would  take  a  certain  interest  in  his 
wife's  property.  Those  children  have  therefore 
a  vested  interest  in  the  property  which  cannot  be 
divested  by  their  moUier.  It  is  quite  competent 
for  English  persons  on  their  marriage  to  contract 
that  their  property  shall  be  regolated  accwding 
to  the  law  of  any  other  coimtry : 
SlU  T.  SmytA,  IS  Bear.  112. 

If  the  testatrix  had  done  anything  after  she  ns 
twentynme  to  confirm  1^  oontra<^  she  would,  of 
course,  he  bound  hy  it,  but  it  does  not  at  preeent 
appear  wheth^  she  has  or  not. 

Alfred  Bailey  for  the  trustees. 

Graham  Haetivgs,  Q.O-  in  reply. — [STiBxnrs,  J, 
referred  to  Barrow  v.  Barrow  (5  De  G.  M.  A>  G. 
782.]  The  testatrix  has  done  nothing  to  confirm 
the  contract  since  she  became  twenty-one.  Male 
V.  Boberte  is  stated  at  p.  179  of  Dicey  on  the  Law 
of  Domicile  to  be  the  only  case  decisive  on  the 
point  that  the  validity  of  a  contract  made  out  of 
£ngland  must  be  determined  according  to  the 
lezloei  eontraeiue,  and  Espinasse's  reports  are  not 
very  reliable.  It  cannot  be  sapposed.  that,_  when 
tha  Conrt  of  Appeal  were  giving  their  ctmsidered 
judgment  in  Sottomayor  v.  J)e  Barroe,  thia  point 
was  not  present  to  their  mind.  The  notarial  act 
contains  nothing  relating  to  the  corpus  of  the 
viscountess's  property,  it  only  deals  with  the 
management  and  income  of  the  property  in  her 
lifetime,  and  there  is  no  reference  wnatever  in  it 
to  the  children.  It  therefore  contains  nothing 
material  to  the  claim  of  the  children  to  the 


corpus. 


Cur.  ado.  vulf. 


AfrU  6. — Stibxiko,  J.  stated  the  facts  and  con- 
tinned. — If  either  of  the  contentions  pnt  forward 
on  behalf  of  the  children  prevailed,  the  visconntess 
would  have  been  unable  to  dispose  of  part(a)  of  the 
property.  Unquestionably  the  viscountess  by  her 
marriage  acquired  a  French  domicile,  and  so  long 
as  the  husband,  the  viscount,  lived,  could  not 
acquire  any  other.   The  viscount  died  in  1877, 
and  from  that  time  until  her  death  she  resided  in 
New  South  Wales,  as  in  fact  she  had  done  for 
many  years  previoosly.   That  she  went  to  U»t 
country  and  resided  there  with  the  intentim  ef 
making  it  her  permanent  home  is  not  diapated, 
and  th«re  is  no  reason  to  doubt  that  that  inten* 
tion  continued  during  the  period  which  eluMd 
between  the  death  of  the  viscoont  in  1877  and  her 
own  death  in  1879.    lliere  existed,  therci(m 
during  that  period  the  two  elements  necessary  for 
the  acquisition  of  a  domicile  of  choice,  namely, 
actual  residence  and  intention  permanently  to 
reside.   Bat  it  is  said,  notwithstanding  that,  that 
a  new  domicile  was  not  acquired.   It  was  con- 
tended that  for  that  purpose  there  must  be  an 
election  of  domicile,  and  tltat  the  viscountess  never 
elected ;  that  she  went  to  New  South  Wales  and 
lived  there  because  she  believed  herself  to  he  tlw 
petitioner's  wife,  and  exercised  no  choice  Ib  the 
matter.    That  contention  appears  to  me  to  be 
well  founded  to  this  extent,  that  no  doubt  the 

(a)  By  article  913  of  the  Code  Kap61«on,  a  P^^*"'*'? 
oiuj  dirooae  of  one-third  part  of  hia  property  ee  a 
by  aoU  doriiic  Ufa,  or  by  will,  if  Im  Mava  two  olaldw* 
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motive  for  her  residence  was  the  desire  of  the 
visconnteSB  to  enjoy  the  companionship  of  the 
petitioner,  whom  she  believed  to  be  her  husband, 
bat  at  the  same  time  I  think  that  the  existence  of 
any  particnlar  motive  is  immaterial  exc^>t  so  far 
u  it  throws  light  on  the  intention  of  the  person 
as  regards  residence.  The  motive  in  tiie  pment 
case  18  entirely  consistent  with  an  intention  to 
pramanently  reside  in  New  South  Wales,  and 
that  being  so,  I  am  of  opinion  that  there  exist 
the  only  ingredients 'necessary  for  the  acquisitiDn 
<rf  a  dcnnicue,  namely,  the /actum  and  the  arnmnt 
manendi,  and  conaeqnently  that  the  Tiscountess 
was,  at  the  time  ot  her  doith,  domiciled  in  New 
South  Wales.  Even  if  not  so,  still  it  appears  to 
me  that  the  domicile  of  the  viaconntess  at  the 
time  of  her  death  was  not  French.  Her  French 
domicile  was  an  acquired  one,  and  consequently 
capable  of  being  abandoned  without  the  necessity 
of  acqairing  a  new  domicile  of  choice.  The 
TiacoantesB  from  1846  or  earlier  ceased  to  reside 
in  France  and  went  to  reside  pennanently  else* 
where,  and  consequently  she  had  during  the  last  two 
years  of  her  life,  animo  et/cxto,  pat  an  end  to 
her  French  domicile,  and  if  ehe  did  not  acqnire 
a  domicile  in  New  South  Wales,  her  domicile  of 
origin,  which  was  English,  would  revive  accord- 
ing to  the  decision  in  Udny  v.  Udny  (L.  Beo. 
1  Sc.  App.  441).  It  is  said,  however,  that,  even 
if  this  be  so,  she  had  so  dealt  with  the  property 
by  the  notarial  contract  as  to  preclude  herself 
from  disposing  of  it  otherwise  than  according  to 
French  law.  To  this  it  is  answered  that  at  the 
time  the  contract  was  entered  into  the  viscountess 
was  a  domiciled  Englishwoman,  and,  being  an 
infant,  could  not,  according  to  the  law  of  England, 
enter  into  any  contract  as  regards  property,  and 
the  validity  of  the  contract  as  re^rds  lier  is  to 
he  decided  by  her  domicile  tA  orupn.  In  support 
of  that  argument  the  case  ox  Sottomatfor  v. 
De  JBwrroB  was  cited,  and  upon  an  examination  of 
that  case  it  appears  to  me  that  the  ratio  deddmtdi 
is  to  be  found  in  two  passages  of  the  judg- 
ment :  **  It  is  a  well- recognised  principle  of  law 
that  the  question  of  personal  capacity  to  enter 
into  any  contract  is  to  be  decided  by  the  law  qf 
domicile,"  and,  "  as  in  other  contracts,  so  in  thtA 
of  marriage,  personal  capacity  must  depend  on 
the  law  of  domicile."  However  those  proposi- 
tions may  have  been  criticised,  I  conceive  I  am 
bonad  by  them ;  and  I  hold  accordingly  that  this 
contract  had  no  greater  effect  than  a  similar  con- 
tract wnuld  have  had  if  entered  into  b^  the 
viscouutess  previously  to  and  in  contemplation  of 
an  English  marriage.  There  is  nothing  to  show 
that  toe  viscountess  ever  took  the  benefit  of  this 
oontraot  or  adopted  it  or  confirmed  it.  l^erefore, 
I  hold  that  the  petitioner  is  entitled  to  the  fund 
olaimed  him. 

Solicitor  for  the  petitioner,  3*.  B.  A]opa. 
Solicitors  for  the  children,  Donnithome  and 
Swer. 

fiiilicitors  for  the  trustees,  Bailey$,  Shaw,  and 
QHUU. 


March  2  and  3. 

(Before  Eekbwich,  J.) 

Jamss  v.  Lovel.  (a) 

ExereiMe  cf  legal  right — Discretionr-^Mala  fidet— 
Injunction. 

D^/endanU  were  J^$e6»  of  minet  with  liberty,  on 
giving  notice,  to  make  auch  raHioaye  over  the 
aurf'tics  as  they  should  Vunk  neeestary  or  con- 
venievi  for  carrying  away  ike  nunenilt.  Tho 
plaintiffs,  heing  Ueteea  of  other  tKtnet  umier  the 
same  leMor,  took  from  him  a  lease  of  two  oloMt 
of  the  tame  aurface  landa  over  which  (lie  defen- 
danti' power  extended,  in  order  to  make  a  railroad 
for  tlieir  mineraU.  The  defimdante  thereupon 
gave  notice  that  they  regtiired  part  of  Hie  mrfaee 
landa  for  continuing  a  aiding  tJiey  already  had 
communicating  with  a  neighbouring  railway,  and 
proceeded  to  conatruct  a  aiding  on  the  same  two 
closes  which  had  been  leased  to  the  plaintiffa 
and  ima  required  by  tlieir  lease)  to  fence  .in  the 
land,  the  effect  being  to  exchtde  ike  plaintiffs 
from  acceaa  acroaa  the  doses  to  the  railway.  The 
plaintiffa  brought  an  action  to  restrain  the 
obatruciton,  alleging  that  t)te  defendanta' further 
lines  were  wineceasary,  and  (hat  tJie  deferuianta 
were  exercising  tfieir  power  mala  fids  and  un- 
reasoncUtly. 

Held,  by  analogy  to  the  principle  governing  eases 
of  purdMse  under  compulsory  powers,  iliat,  as  the 
defendants  were  exercising  a  legal  power,  the 
onus  of  proving  mala  fides  was  on  the  plaintiffs, 
and  that,  even  tf further  accommodation  was  not  ai 
present  necessary,  the  defendants  were  enOHled  to 
iook  forward  to  the  time  when  U  might  beeoms  so. 

The  plaintiffs,  Henry  James  and  William  JTohn 
Boseby,  were  ironmasters,  trading  under  the 
name  of  the  Lindum  Iron  Ore  Company ;  and  the 
plaintiff,  the  Hon.  W.  F.  B.  Massey  Mainwarin^, 
was  the  owner  in  fee  of  the  lauds  comprised  m 
the  leases  hereinafter  mentioned.  The  defendants, 
Jane  Lovel  and  others,  formerly  carried  on 
the  business  of  ironmasters  under  the  firm  of 
the  Mid- Lincolnshire  Iron  Company,  which  in 
1885  they  converted  into  the  present  limited  com- 
pany under  the  same  name. 

By  an  indenture  of  lease,  dated  the  4th  Jan. 
1877,  made  between  the  plaintiff  Mainwaring  of 
the  cme  part,  and  3 .  H.  Lovel  and  W-  J.  Boseby 
of  the  other  port,  the  lessor  demised  unto  the 
lessees  for  the  term  of  forty-two  years,  oA  the  rent 
therein  mentioned,  all  the  ironstone  and  iron  ore 
lying  under  certain  parcels  of  land  containing 
241  acres  or  thereabouts,  known  as  "  The  Liberty 
of  the  Honks  "  in  the  parish  of  Lincoln  (except 
certain  fields  thereby  reserved  to  the  lessor), 
together  with  full  liberty  for  the  lessees  to  sink 
such  shafts,  and  drive  and  make  such  drifts, 
adits,  and  levels  over  or  nnder  the  aforesaid 
lands,  except  as  aforesaid,  as  the  lessees  should 
think  fit  for  the  purpose  of  raising  and  carrying 
away  the  said  ironstone  and  iron  ore  thereby 
demised,  and  also  to  make  use  of  such  parts  <k 
the  said  lands,  except  as  afores^d,  as  should  be 
necessary  from  time  to  time  for  anj[  of  the 
purposes  aforesaid,  or  for  laying  the  ironstone 
and  iron  ore  which  should  be  got  out  of  the  said 
lands,  or  the  stone,  gravel,  earth,  and  other  refuse 
wluch  should  from  time  to  time  be  brought  to 
the  surface  in  the  course  of  working  the  same; 
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and  also  to  take,  lead,  and  carry  away,  with  or 
without  carts,  steam-engineB,  wageoiu,  and  other 
carriages,  and  sell  and  dispose  of  all  the  ironstone 
and  iron  ore  to  be  raised  or  gotten  hj  Tirtae  of 
those  presents  throngh,  orer,  under,  and  along 
the  aforesaid  lands,  except  aa  aforesaid,  hy  any 
road  then  existing  thereon  or  thereafter  to  be 
made  by  the  said  lessees  as  thereinafter  mentioned, 
to  the  place  or  places  where  the  same  ironstone 
and  iron  ore  miicht  be  required  to  be  delivered ; 
and  also  to  make  and  continue  such  railroads, 
tramroads,  and  other  roads,  paths,  and  passages 
throngh,  under,  and  along  tne  aforesaid  lanas, 
except  as  aforesaid,  and  from  time  to  time  to 
discontinue  the  same  or  any  of  them  as  the  lessees 
should  think  necessary  or  convenient  for  the 

a OSes  aforesaid,  or  for  more  effectually 
ling  them  to  get  the  aforesaid  ironstme  and 
iron  ore  and  to  carry  and  convey  the  same  away, 
or  as  might  be  necessary  to  make  proper 
communication  between  the  thereby  demised 
mines  and  minerals  and  all  or  any  of  tne  rail- 
way or  canals  then  or  thereafter  existing  in  the 
neighbourhood  or  other  properties  adjoining; 
and  with  liberty  also  for  the  said  lessees  to  carry 
on,  through,  over,  and  along  all  or  any  such  roads 
pr  ways  as  aforesaid  (the  consent  of  the  tenants 
or  occupiers  of  the  lands  through  or  over  which 
such  roads  or  wa^s  might  run  being  first  ubtained 
by  tbem)  any  ironstone  and  iron  ore  or  other 
minerals  obtained  from  any  lands  adjoining,  or 
near  to  the  said  pie?es  of  land.  Provided 
always,  that  the  said  lessees  should,  before 
appropriating  any  land  for  any  at  these  pur- 
poses, give  two  (Mtleudar  montlis*  notice  of  thax 
intention  so  to  do,  specifying  in  such  notice  the 
particulars  and  quantity  of  the  land  intended  to 
be  appropriated  and  used.  And  it  was  provided 
that  the  lessees  should  at  all  times  fence  and 
defend  with  proper  and  suitable  posts,  rails, 
fences,  and  walls,  all  pits,  shafts,  adits,  roads,  and 
ways  which  should  in  pursuance  of  those  presents 
or  any  of  the  powers  thereby  conferred  be 
sunk,  made,  or  constructed  by  them  on 
the  said  demised  premises.  And  the  lease 
provided  that  the  lessees  should  make  reason- 
able and  fair  compensation  to  any  tenants 
or  occupiers  cf  the  said  lands,  or  any  part 
thereof,  for  all  damages  sustained  by  them  by 
reason  of  the  exercise  of  any  of  the  liberties, 
powers,  and  privileges  thereby  granted. 

After  divers  mesne  assignments,  the  said 
indentnre  of  lease  becune  vested  in  the  d^en- 
dants*  firm. 

In  pursnance  of  the  power  in  that  behalf  con- 
tained in  their  lease,  the  defendants'  firm,  or  their 
predecessors,  constructed  certain  railway  sidings 
communicating  with  the  Mancheeter,  Sheffield, 
and  Lincolnshire  Railway. 

By  an  indenture  of  lease,  dated  the  4th  June 
1884,  the  plaintiff  Maiuwaring  demised  to  the 
plaintiffs  James  and  Roseby  the  ironstone  and 
iron  ore  lying  under  the  pieces  of  land  which 
were  excepted  and  reserved  out  of  the  lease  to 
the  defendants.  By  an  indentnre  of  even  date, 
the  plaintiff  Mainwaring  demised  to  the  plaintiffs 
James  and  Boseby  two  pieces  of  land,  Nos.  3S  and 
33,  being  part  m  the  lands  the  miiieralB  under 
which  had  ay  the  lease  of  1877  been  demised  to 
tiie  defendants'  predecessors,  subject  to  certain 
conditions  therein  mentioned,  bnt  nothing  therein 
contained  was  to  deprive  the  plamtiiiB  from 


nonstructing  such  roads  and  railway  aidingi 
thereon  as  might  be  necesBsiy  for  their  basinesB 
as  miners  in  conneotion  inth  the  lands  and 
premises  the  subject  of  the  indratore  of  lesas  of 

even  date. 

On  the  24th  June  1884  the  defenduits,  accor- 
ding to  the  terms  of  their  lease  of  1877,  gave 
notice,  to  the  plaintiff  Mainwaring  of  their 
intention  to  take  part  of  the  suruce  of  the 
premises  comprised  in  their  lease  for  the  purpose 
of  making  new  sidings  in  connection  with  the 
railway. 

The  plaintiffs  James  and  Boseby,  shortly  aiter 
the  4th  June  1884,  arranged  with  the  railway 
company  for  the  construction  of  sidings  on  the 
two  pieces,  Nos.  32  and  33.  but  in  the  month  of 
Aug.  1884  the  defendants'  firm,  in  pursuance  of 
their  notice  of  the  24th  June  1884,  proceeded  to 
put  up  posts  and  rails  across  the  said  two  jneces 
of  land  in  a  line  parallel  to  the  rulwaj,  and  to 
fence  the  same  in  in  such  a  manner  as  to  ahnt  out 
the  plaintiffs  from  all  aooess  therefaj  to  the 
rulway,  and  3h(»*tly  afterwards  proceeded  them- 
selves to  construct  sidings  across  the  two  pieces 
of  land  in  continuation  of  their  old  sidings.  On 
the  15th  Feb.  1^  the  plaintiffs  bronght  this 
action  for  an  injunction  to  restrain  the  defen- 
dants from  continuing  the  obstruction  and  for 
damages.  The  plaintiffs  alleged  that  no  part  of 
the  said  pieces  of  land  was  required  by  the  defen- 
dants for  any  of  the  purposes  of  their  lease  of  the 
4th  Jan.  1877,  inasmuch  as  the  defendants*  old 
sidings  were  sufficient  for  such  purposes,  and 
that  the  making  of  the  new  sidings  by  the  defen- 
dants was  not  a  bond  fide  exercise  of  their  power 
under  their  lease,  but  was  done  solely  for  the 

Eurpose  of  preventiiu  the  conatmctim  of  sidtnas 
y  the  plaintiffs,  ana  that  in  oonseqnenoe  of  toe 
defendants'  obstmotion  the  phuntiffB  had  been 
compelled  to  cart  the  ironstone  and  iron  ore  got 
from  their  mines  to  Lincoln,  a  distance  of  two 
miles,  at  great  expense. 

The  defendants  by  their  statement  of  defence 
alleged  that  they  were  acting  under  the  powers 
of  their  lease  ;  they  did  not  admit  that  they  were 
acting  for  the  purp(»e  of  shutting  the  plaintiffs 
off  from  access  to  the  railway,  and  denied  that 
their  old  siding  were  sufficient  for  the  purposes 
of  their  workings ;  they  alleged  that  the  new 
sidings  and  the  posts  and  rails  were  in  their 
opinion  and  in  fact  necessary  and  convenient  for 
carrying  out  the  powei-s  of  their  lease  of  1877. 
The  action  now  came  on  for  trial. 

Warmington,  Q.C.  and  Bturges  for  the  plain- 
tiffs.— ^Whatever  rights  the  defendants  have  ora 
the  two  pieces  of  land  demised  to  the  plaintiffs  by 
the  second  lease  of  the  4th  June  1884,  are  snbjeet 
to  the  right  of  the  plaintiffs  under  their  le«se. 
The  rights  of  the  defendants  amount  to  no 
more  than  a  limited  easement,  while  the  plaintiffs 
have  the  occupation  of  the  land.  The  defendants* 
right  to  make  their  railway  is  only  bo  far  as 
necessaty  for  the  benefici^  working  of  their 
mines,  but  they  are  exercising  their  right  mold 
fide  and  uunecessarily,  their  object  being  merely 
to  exclude  the  plaintiffs,  which  ther  are  doiog 
by  inelosii^;  their  line.  Even  if  the  pTMwH™ 
are  not  entitled  to  an  injnnotiou,  they  come 
within  the  clause  in  the  defendants  Imat, 
which  provides  for  compensation  bidng  paid  by 
the  deiendanta  to  tenants  or  oecnpierB  who  an 
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damaged  by  the  exercise  of  the  plaintiffs'  powers. 
[Sarbift  Q.C.  for  the  defeadants. — The  defen< 
danfiB  themselTes  are  the  judges  as  to  whether 
the  land  is  required  hj  them  lor  the  purpoBes  of 
their  leaae.  If  the  defeudants  did  what  is 
com[dained  of  merely  for  the  purpoae  of  keeping 
out  competitors  in  business,  they  would  be  within 
their  rights.  The  plaintiffs  cannot  be  in  any 
better  position  than  their  lessor.  Kekewich,  J. 
referred  to  StockUm  and  Darlington  Eailway 
Company  v.  Brown,  3  L.  T.  Eep.  N.  S.  131 ;  9 

H.  Xi.  Caa.  246.]  It  is  not  enongb  for  the 
defendants  merely  to  assert  that  th^  railway 
is  required  for  the  purposes  of  their  lease  when 
the  assertion  is  not  tonafde: 

fUncer  t.  London,  Brighton,  and  South  Coatt  Bail- 
woy.  12  L.  T.  Sep.  N.  S.  10;  2  Dr.  £  Sm.  330. 

Kekbwich,  3. — My  present  opiuion  is  that  the 
defendants  are  not  bound  to  jastify  their  notice 
to  take  the  land,  but  I  think  the  plaintifEs  are  at 
liberty  to  bring  evidence  to  prove  malafide$  on 
the  part  of  the  defendants,  vid  that  the  onus  is 
on  tbe  plaintiffs  to  prove  it. 

Evidence  and  corres^iondence  was  then  adduced 
with  a  view  to  showing  that  the  new  sidings 
which  the  defendants  were  constmcting  were 
imneoessary,  «id  OaUoutay  v.  Mayor  &-c.,  of 
XoKcIon  (U  L.  T.  Bep.  N.  S.  665;  L.liep.l£.& 

I.  App.  34)  was  referred  to  on  this  point. 

The  evidence,  in  the  opinion  of  the  Court,  went 
to  show  that  further  accommodation  might  become 
necessary  for  the  defendants*  business,  and  foiled 
to  establish  any  case  of  mala  fides  on  the  part  of 
the  defendants. 

Bairbw,  Q.C.  and  Stovnfm  Eadyt  for  the  d^en- 
dants,  were  not  called  upon. 

Eeuwich,  J. — ^I  do  not  think  I  ought  to  hear 
any  further  argument  in  this  case.  I  did  not  feel 
at  liberty  to  dispose  of  it  on  the  mere  question  of 
construction,  because,  whilst  holding  that  the 
burden  of  proof  was  entirely  on  the  plaintiffs,  I 
thought  that  on  the  case  which  they  opened  they 
stated  such  a  case  as  might  have  enabled  them  to 
discharge  that  burden,  and  establish  the  right  to 
such  an  injunction  as  they  ask.  Having  heard 
their  evidence  I  think  they  have  not  discharged 
that  bnrden,  and  I  think  I  cannot  properly  call 
upon  the  defendants.  I  shall  not  go  through  all 
the  terms  of  this  lease,  but  I  will  refer  to  such 
parts  of  it  as  seem  necessary  for  tbe  purpose  of 
my  judgment.  The  question  is,  whether  under  a 
power  or  grant  of  liberty  "  to  make  and  continue 
sncb  railroads,  trunroada,  and  other  roads  "  and 
BO  forth  as  the  lessees  "  shall  think  necessary  or 
convenient  ior  the  purposes  aforesaid" — meaning 
the  purposes  already  specified  in  the  earlier  part 
ci  the  lease—"  or  for  more  effectually  enabling 
them  to  get  the  aforesaid  ironstoiw  and  iron  ore, 
and  to  carry  and  convey  the  same  away,  or  as  may 
be  necessarv  to  make  proper  communicatifm 
between  the  hereby  demised  mines  and  minerals 
and  all  or  any  of  the  railways  or  canals  now  or 
hereafter  existing  in  the  neighbourhood  or  on 
other  properties  adjoining,"  the  lessees  are 
entitled  to  do  that  which  they  have  done,  namely, 
to  give  notice  to  take  certain  lands  which  have 
been  referred  to  as  Noa.  32  and  33  on  the  lease 
plan,  and  to  appropriate  them  to  the  purposes  of 
a  si^g  and  heresiter  to  use  the  land  as  a  siding. 
Now  the  question  is  nused  by  the  plaintiffs  as 
tbe  lessor  and  lessees  of  some  lands  whidi  were 
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excepted  from  this  lease  of  1877,  who  have  now 
got  between  them  control  over  the  lands  Nos.  32 
and  S3  sn^ect  to  this  lease  oC  1877.  Unless  the 
lessees  under  the  lease  of  1877  are  exercising 
properly  the  power  which  that  Irase  confers  upon 
them,  tne  i^mtifb  aro  entitled  to  the  possession 
and  occupation  of  the  land  in  question,  and  the 
whole  case  made  by  the  plaintiffs  is,  that  that 
power  is  not  being  properly  exercised.  Now  it 
seems  that  in  188i  the  plaintiffs,  one  of  whom 
had  been  for  years  gcme  by  closely  connected 
with  tbe  defendant  company,  had  obtained  a  lease 
of  these  excepted  lands,  that  is  to  say,  the  minerals 
under  the  excepted  lands,  and  of  the  lands  which 
are  affected  or  interfered  with  by  this  pro- 
posed new  road.  That  had  not  been  done  until 
some  correspondence  and  other  communications 
between  Mr.  Mainwaring  the  lessor  and  the 
defendant  company,  and  it  is  evident  from  tbe 
correspondence  that  thwe  was  considerable 
rivalry  between  the  plaintiffs  and  defeudants  as 
r^aras  the  particular  trade  in  which  both  ot 
them  wera  embarked,  or  were  intending  to 
embark.  It  is  unexplained  why  eventually,  and 
apparently  without  much  negotiation  with  the 
deiendants,  Mr.  Maintraring  gave  the  lease  which 
he  did  give  to  his  co-plaintiffs.  The  only 
explanation  is,  that  he  wished  to  make  the  best  of 
his  property.  That  is  sufficient,  if  it  is  the  real 
explanation,  and  in  the  absence  of  any  other  I 
accept  it  as  tbe  real  explanation.  His  co-plain- 
tiffs, his  present  lessees,  under  the  lease  o£  1884, 
were  prepared  to  give  better  terms  than  the 
lessees  under  the  lease  of  1877,  and  he  concluded 
a  bargain  with  them,  to  that  extent  cnttii^  out 
his  original  lessees.  Nobody  says  he  lias  behaved 
illegally  or  impronperly,  but  of  course  a  rivalry 
was  at  once  established,  and  it  is  part  of  the 
plaintiffs*  case  that  that  rivalry  has  existed  up  to 
the  present  time,  and  as  a  matter  of  fact  there  it 
is  :  it  has  not  been  and  ooold  not  be  denied.  But 
immediately  after  that  fact  became  known  to  the 
defendants  they,  in  June  1884,  gave  notice,  which 
they  were  entitled  to  give  under  the  lease — I  mean 
as  a  matter  of  law  apart  from  consideration  upon 
this  case — to  take  these  two  pieces  of  land,  Nos. 
32  and  33.  They  did  that  under  a  provision  in 
tbe  lease  that  before  appropriating  or  using  any 
land  for  any  of  tbe  purposes  aforesaid  they 
should  "  give  two  calendar  months  notice  of  their 
intention  so  to  do,  specifying  in  such  notice  tbe 
particulars  and  quantity  of  the  land  intended  to 
be  appropriated  and  used,  to  the  lessor,  his  heirs 
or  assigns,  or  his  or  their  agent."  The  particular 
c|uantity  is  not  specified  in  that  notice,  but  that 
is  not  the  question  in  this  action.  That  being  so, 
they  proceeded,  as  they  were  bound  to  do-~that  is 
a  matter  of  some  importance — to  fence  in  the 
property  which  they  proposed  to  take  for  the 
purposes  of  their  road,  or  for  works  connected 
with  their  lease.  They  fenced  it  in,  and  that  led 
to  some  quarrel :  the  fences  were  taken  up  and 
they  were  replaced,  and  there  evidently  was  a 
considerable  deal  of  temper  provoked  on  one  side 
and  on  the  other,  but  ultimately  the  question  has 
been  raised  in  a  strictly  legal  way  in  this  action. 
The  suggestion  on  the  part  of  tbe  plaintiffs  is, 
that  it  was  because  the  defendants  found  them- 
selves interfered  with  by  rival  competitors  in 
their  own  business,  and  for  that  reason  only, 
that  this  notice  was  given;  that  the  property 
was  not  bond  fide  required  forjbhe  purnoses 
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mentioned  in  the  lease;   and  that  therefore 
the  defendants  were  not  entitled  to  nee  their 
legal  power  to  the  injary  of  the  plaintiffs,  their 
riTats,  when  they  did  not  really  require  the 
property  for  themselves.   Now,  notwithstanding 
-the  very  strong  clauses  of  the  lease  to  which  Hr. 
Barber  raUled  mj  attention,  I  do  not  think  that, 
if  that  had  been  established,  I  could  hare  refused 
the  plaintifEs  the  relief  they  ask.   It  pnt  it  upon 
them  to  prove  mala  fide$ ;  they  hare  argaed  a 
■case  of  grave  suspicion :  Mr.  Sturges  nardly 
■dared  carry  it  beyond  that,  but  I  do  not  think 
that  grave  saspicion   is  sufficient,  I  think  he 
mnst  prove,  something  more  than  that.    I  will 
rfireat  it  as  a  case  of  mala  fides  attempted  to  be 
proved.   If  that  had  been  proved,  I  think  the 
plaintiffs  would  have  been  entitled  to  relief. 
Now  I  have  not  found,  nor  has  my  attention  been 
'Called  to,  any  case  an  between  lessor  and  lessee, 
-or  between  one  landowner  and  another,  at  all  like 
this }  but  I  find  cases  not  by  any  means  dissimilar, 
.  which  have  arisen  with  reference  to  the  powers 
railway  companies.   Bailway  companies  have 
large  powers  given  them  by  Act  of  Parliament  to 
take  lauds  for  the  parposes  of  their  undertaking, 
.and  they  are  entitled  to  do  that  compalsoril^  as 
the  lessees  ander  the  lease  of  1877  were  entitled 
to  do  it ;  that  is  to  say,  by  giving  certain  notices, 
by  paying  certain  sums  of  money,  they  are  entitled 
to  take  land  whether  the  person  from  whom  tbey 
take  it  is  willing  or  otherwise.    That  is  the 
■contract  made  as  regards  the  railway  companies 
by  means  of  an  Act  of  Parliament,  and  in  this 
particular  case  by  means  of  a  lease ;  and^  except 
that  in  some  of  toe  railway  cases,  bat  by  no  means 
in  all,  the  question  of  public  policy  comes  in,  they 
seem  to  me  to  be  strictly  analogous  to  a  case  like 
the  present.   One  of  the  leading  cases  on  the 
Bnbject  is  Stockton  and  Darlington  BaUtoay  Com- 
pawy  V.  Broum.   That  case  was  somewhat  compli- 
cated by  a  special  provision  in  the  Act  of  Parlia- 
ment, and  I  Miink  also  W  an  order  of  the  court, 
but  still  the  remarks  of  Lord  Onuiworth,  besides 
the  remarks  of  some  of  the  other  learned  Lords 
who  advised  the  House,  are  ve^  pertinent  to  the 
present  question.    He  says  (9  H.  of  L.  Cas.  at  p. 
it56) :  "  Some  general  propositions  admit  of  no 
■doubt.    In  the  firut  place,  I  think  it  clear  that 
when  the  Legislature  authorises  railway  directors 
to  take,  for  the  purposes  of  their  undertaking, 
any  lands  specially  described  in  their  Act,  it 
■constitutes  them  tbe  sole  judges  as  to  whether 
they  will  or  will  not  take  those  lands  :  provided 
only  that  they  take  them  fton^  ,yi<J«  with  the  object 
■of  using  them  for  the  purposes  authorised  by  the 
legislature,  and  not  for  any  sinister  or  collateral 
purpose."    Then  passing  over  what  intervenes, 
though  it  is  all  worthy  dE  attention,  he  says  again 
■on  p.  257 :  "  It  this,"  that  is  to  say,  the  taking 
maid  fide,  "  had  been  made  out  as  a  matter  of  fact, 
-there  would,  independently  of  any  special  pro- 
visions in  the  Act,  have  l>een  solid  ground  why 
"the  Court  of  Chancery  should  interfere  to  prevent 
the  company  from  taking  the  land.   The  appel- 
lants would  then  be  endeavouring  to  put  mto 
operation  their  statutable  powers  for  purposes 
for  which  it  was  not  intended  that  they  should 
be  exorcised.   But  the  respondent  has  failed  to 
convince  me  that  there  was  any  such  indirect  or 
-collateral  object."    That  case  was  commented 
opon  by  Kinderaley,  V.C.  in  Flotoer  v.  London, 
IBriglUont  and  South  Coatt  Baihoay  (ubi  np.). 
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in  which  he  showed  that  it  was  not  an  authority 
for  saying  that  the  ipte  dixit  of  the  engineer  was 
conclusive,  but  that  the  purposes  must  be  speci- 
fied, and  that  those  purposes  mi&rht  be  reasonably 
explained.  There  are  two  or  three  other  cases, 
includii^  Galloway  v.  Mayor  and  CcMyoration  <jf 
London  {uH  tup.),  which  was  mentioned  by  Hr. 
Sturges  this  momii^,  andwhiefaiaaniUuBtratiaa 
of  the  way  in  which  the  court  deals  with  powers 
of  railway  companiea  and  other  companiea,  that 
bein^  a  case  of  a  municipal  corporation  exercising 
special  powers.  Besides  that  there  is  a  host  m 
cases,  to  two  of  which  I  will  call  attention ;  one  is 
Kemp  V.  SotUh-Eaaiem  Railteay  (26  L.  T.  Bep. 
N.  S.  110;  L.  Bep.  7  Ch.  App.  364).  where  the 
Court  of  Appeal  held  that  they  would  accept  as 
conclusive  the  evidence  of  the  engineer  in  the 
service  of  a  railway  company  as  to  the  quantity, 
of  land  required  for  the  purposes  of  the  railway 
if  the  statement  hss  a  reasonable  appearance  in 
accuracy.  That  went  only  to  the  quantity,  but 
still  it  does  go  to  this,  that  the  statement  of  the 
euKineer  is  not  to  be  set  aside  without  evidence 
of  fraud.  Lord  Hatherley,  who  heard  the  apped, 
sa^ s  (L.  Bep.  7  Ch.  App.  at  p.  374) :  "  I  apprehend 
it  IS  the  duty  of  the  company,  and  quite  wiUun 
their  province,  if  they  think  there  is  a  reasoDable 
probability  that  such  a  station  may  be  wanted,  to 
secure  the  land  for  that  purpose,  and  not  to  wait 
until  tiieir  powers  have  expired.  The  ooopany 
mnst  escalate  their  wants  according  to  the 
intention  and  objects  of  their  scheme,  and  of  the 
likelihood  of  a  traffic  coming."  That  seems  to 
roe  to  be  a  sentence  very  easily  applied  to  the 
present  case.  Again,  in  the  case  ot  Hooper  v. 
ioume  (37  L.  T.  Rep.  N.  S.  97;  2  Q.  B.  Div.  339), 
it  was  held  that  vmere  lands  have  been  taken 
compulsorily  under  the  powers  of  a  railway  Act 
and  retained  b^  the  company  with  the  bond  fide 
intention  of  using  them  for  the  purposes  of  the 
railway,  and,  at  the  expiration  oi  the  period  for 
the  sue  of  superfluous  lands,  though  they  are 
not  in  actual  use,  there  is  a  reasonable  prospecs 
of  their  bong  ultimately  required  and  used  for 
the  purposes  of  the  railway,  such  lands  are  not 
superfluous  lands  within  sect.  127  of  the  Lands 
Clauses  Consolidation  Act;  that  is  to  say,  the 
company  are  not  bound  to  sell  them  at  the 
expiration  of  the  specified  period,  nor  in  default 
of  selling  them  do  they  vest  in  the  original 
vendor  or  adjoining  landowners,  because  the 
company  are  entitled  to  consider  what  the 
prospective  wants  of  the  railway  company  ar^ 
and  are  not  to  be  obliged  to  say  at  a  specific  timc^ 
We  do  want  this  and  we  want  no  more.  Of 
course  a  railway  company,  or  other  company 
incorporated  by  Act  <»  Parliament,  so  using 
statutory  powers  is  to  some  nxtent  distingoish^da 
from  lessees,  and  may  be  r^rded  tot  mai^^ 
purposes  on  different  gronnda ;  bat  I  think  tbeae 
case.1  are  worthy' of  attention  as  affording  a  goid^ 
and  the  guide  seems  to  me  to  be  this:  where  you 
find  legal  powers  exercised  in  a  legal  manner  yon 
are  not  to  infer  want  of  bona  fidee ;  some  want  <rf 
bonafidee  must  be  proved  to  the  satisfaction  of 
the  court.  Now  what  happened  here?  1^ 
defendants  gave  this  notice  because  they  knew, 
araongother  things,  that  rival  traders  were  about 
to  take  mines  in  the  vicinity,  to  compete  with 
them  in  the  sale  of  this  iron  ore.  There  is  no 
doubt  that  that,  to  use  a  familiar  expression, 
brought  the  matter  to  a  head^  but  waa  it  the 
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governing  motiTe  ?  Was  it  the  one  thing  which 
made      defendanta  do  what  they  didP  Was  it 
the  eatua  catuangf   In  order  to  answer  that 
(Question,  one  mnst  ]ook  at  some  other  considera- 
tions.  In  the  first  place,  it  is  obriooa  that  this 
company  has  not  np  to  this  time  been  carrying 
on  its  business  wich  all  the  accommodation  whi<rE 
13  at  all  times  required  for  the  purposes  of  its 
trade.  .  The  evidence,  taking  the  examination  in 
chief  and  the  cross-examination,  is  that  some 
other  siding  or  some  other  accommodation  would 
be  needed.   They  are  entitled  to  look  forward 
and  to  be  reasonably  sanguine,  and  to  hope  that 
trade  will  revive;  that  they  will  have  larger 
demands  on  their  trade,  and  lareer  demands  on 
their  accommodation,  when  it  wiU  be  convenient 
to  increase  that  accomniodati<ni.   Thcfy  have  t^en 
other  mines  in  the  vicinity,  and  they  are  entitled 
to  use  the  land  demised  to  them  for  the  parpoee 
of  carrying  to  their  works  foreign  ore  over  those 
lands  demised,  paying  a  tonnage  rate,  and  they 
are  entitled  to  look  forward  to  see  their  prospec- 
tive wants,  and  to  provide  for  those  wants  before 
they  actually  arise,  so  that  they  may  be  able  bo 
answer  the  demand  upon  them.    Besides  that 
they  have  departed  in  the  use  of  this  new  siding 
from  the  rule  of  practice  which  had  before  that 
time  been  observed  of  filling  np  the  ezcavaiions 
made  by  working  the  ore  with  the  waste  or  small 
ore,  and  they  have  made  an  embankment  by 
means  of  this  siding  of  this  waste  nr  refuse  ore. 
"Well,  there  is  some  question  whether  that  is  in 
any  sense  merchantable,  that  is  to  say,  merchant- 
aide  at  a  profit.   That  it  can  be  sold  has  been 
proved.  Whether  it  can  be  sold  at  snob  a  price, 
naving  regard  to  the  cost  of  working,  as  to 
remunerate  the  lessees,  is  another  question,  hut 
they  are  entitled  to  have  their  own  view  on  that 
subject ;  they  are  entitled  to  look  forward  to  the 
application  of  increased  scientific  means 'uid  to 
increased  demand,  and  they  may  very  fairly  come 
to  the  conclusion  that  np  to  this  time  small  ore, 
waste,  or  refuse  ore,  whatever  it  is  called,  has 
been  throTVU  away  in  filling  up  pits,  and  that  it 
would  be  far  better  to  put  it  upon  an  embank- 
ment.  Even  if  they  cannot  sell  it  at  present,  it 
may  be  convenient  to  keep  it  there,  and  look 
forward  to  a  time  whep  they  can  make  it 
merchantable  at  a  profit.   It  has  not  been  shown, 
and  it  has  hardly  been  soggested,  that  the  place 
vhif^  they  have  chosen  for  the  purpose  is  other- 
wise than  a  convenient  spot.   Now  I  think, 
taking  all  these  matters  into  consideration,  I 
cannot  hold  that  the  defendants  have  given  this 
notice  and  taken  this  land  merely  for  a  sinister 
or  collateral  purprae — merely  for  the  purpose  of 
excluding  the  phintiffs.   I  have  no  doubt,  as  I 
said  before,  that  the  knowledge  that  the  plaintiffs 
were  coming  into  their  neighbourhood  ati  rivals 
brought  the  matter  to  a  head,  but  this  they  might 
very  well  have  said,  "  Now  is  the  time  when  we 
mnst  come  to  a  decision  on  this  question  once  for 
aU ;  otherwise  we  shall  have  great  difficulty  in 
ofateining  this  additional  siding  accommodation." 
I  think  they   have  given  very  good  reasons, 
extracted  by  cross-examination  from  the  plaintiffs' 
witnesses,  why  it  is  oonvenioit  to  them  to  have 
this  additional  siding.  Tbey  are  the  best  judges 
where  this  siding  onght  to  be— whether  it  should 
be  oontinned  in  a  straight  line  or  oontinited  in  a 
cnrve.  Unless  ntalafide$  is  proved  against  th«n 
thejr  must  use  their  own  dtsoreticm,  remembering 
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that  they  have  to  pay  a  penal  rent  for  every  acre- 
of  land  which  they  take.   I  think,  therefore,  that 
the  case  against  the  defendants  of  mala  fide» 
breaks  down,  and  that  it  has  not  been  proved 
that  they  have  done  otherwise  than  exercise 
their  legal  powers  in  a  lej^l  and  proper  way. 
Then  it  is  said  that  the  plaintiffs  are  entitled  to- 
use  this  land  as  a  means. of  access  to  the  railway,, 
and  that  therefore  the  defendants  are  wrong,  even 
if  they  have  given  the  notice,  in  excluding  the 
plaintiffs    from    such   access.    Well,  I  have 
considerable  doubt  whether  that  was  properly 
raised  by  the  pleadings,  and  I  am  not  sure 
now  whether  it  was  r^JIy  intended  to  raise  it ;. 
but,  as  the  question  has  been  raised,  and  it  was 
insisted  that  it  onght  to  be  disposed  of,  I  will 
express  my  opinion  on  it   It  is  not  necessaty  for 
me  for  that  purpose  to  say  whether  this  grant  of 
leave  to  use  or  to  make  and  continue  snch 
railroads,  tramroads,  and  so  forth,  followed  by 
the  provision  that  they  shall  before  appropriating- 
or  using  any  land  give  certain  notices,  by  itseu 
would  enable  the  &fendants  to  take  this  land 
and  exclude  the  plaintiffs  from  it,  because  I  find 
among  other  covenants  in  the  lease  a  distinct 
covenant  by  the  lessees  that  they  will  "  from  time 
to  time,  and  at  all  times  during  the  term,  fence 
and  defend  with  proper  and  suitable  postn,  rails,, 
fences,  and  walls,  all  pits,  shafts,  adits,  roads,  and 
ways,  which  shall  in  pursuance  of  these  presents, 
or  any  of  the  powers  hereby  conferred,  oe  snnk, 
made,  or  constructed  by  the  lessees  within  or 
upon  the  demised  premises."    Therefore  the- 
lessees  are  entitled,  if  th^  take  this  land  for  the 
purpose  of  a  road,  immediately  to  fence  it  off  and 
defend  it — that  means   separate  it  from  the 
adjoining  lands  with  suitable  posts,  rails,  fences, 
and  walls.   They  are  only  doing  what  they  are- 
bound  to  do  by  the  terms  of  their  lease  as  against 
the  plaintiff  Mr.  Mainwaring  and  his  lessees,  who 
can  nave  no  more  rights  than  he  has,  and  there- 
fore the  plaintiffs   cannot  say  that  they  are- 
thereby  obstructed  from  the  enjoyment  of  that 
which  has  been  demised  to  them.   Therefore  I 
find  that  the  defendants  cannot  be  enjoined  on. 
any  of  the  grounds  suggested,  and  my  judgmenfa 
must  be  for  them,  of  course  with  costs. 

Solicitors  for  plaintiffs,  Virteent  and  Vineeai,. 
for  Bowling  and  Hint,  Leeds. 

Solicitors  for  defendants,  Pag»  and  Sconr,  for- 
Pttge,  Lincoln. 


QUEEN'S  BENCH  DIVISION. 
Saturday,  June  11. 
(Before  Lord  CoLBBipeK,  C.J.  and  Dermah,  J.) 

HoWAiTH  «.  BBXAKLBT.  (tt) 
AFFKAL  PBOK  THI  auTOBD  HVHDBXD  COUBT  DT  THE 

covirtT  or  uncastek. 

MedtealprtuHHon«r — Unqualified  asgistant — Bight 
cf  muurfied  and  regiat^ed  practitioner  to  sue  for 
medical  Mrvicex  whoUy  rendered  by  unqualified^ 
aeeistant — Registration  at  time  cf  rendering 
servieet — Whether  necenary-^Meiual  Aat  185S- 
(21  ^  22  Viet.  c.  90).  i.  S2. 

Under  eeet.  32  of  &te  Medical  Aet  1858  a  dalp 
qualified  and  registered  medical  practitioner  i* 
not  entitled  to  recover  charges  for  medieinee 
eivpplied  or  medical  eervieee  rendered  ly  an  un- 

(•)  Bf^ortad  by  BMMKX  Lma,  Xiq..  te^lBlaMt-LsK 
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qualified  and  unregistered  aasistant,  where  mieh 
aervicet  have  heen  loholly  rendered  by  the  un- 
qualified aaaiatoMt,  and  where  no  part  of  such 
aeroieea  haa  ieen  rendered  by  tJie  qualifi^  practi- 
tioner hinu^f. 
Semble,  to  enilUe  a  medical  ^rwtitioner  to  recover 
charges  for  enck  servicee,  tt  is  necessary  that  he 
shotud  have  been  qualified  and  registered  at  (he 
time  of  rendering  such  services,  as  well  as  at  the 
trioL 

Tamer  v.  Revnall  (8  L.  T.  Ren.  N.       281 ; 

14  C.  B.  N.  8.  328;  32  L.  J.  164,  G.  F.); 

Haffield  c  Mackenzie  (10  Jr.  C.  L.  Bep.  289) 

disapproved  of. 
Leman  v.  Houselev  (31  i^.  T.  Ben.  N.  3.  833 ; 

L.  Bep.  10  Q.  B.  66j   44  L.  J.  22.  Q.  B.) 

approved  of  and  followed. 

The  action  was  brought  by  the  aauKnee  of  a 
qoalified  medical  practitioner  to  recover  the  snm 
of  ISl.  12s.  for  medical  attendances  and  medicines 
anpptied  to  the  defendant. 

John  LouiR  Fitzmaurice  was  a  duly  qualified 
and  registered  medical  practitioner,  who  carried 
on  his  profession  at  Bnry;  he  set  np  a  branch 
snrgery  at  a  place  caUed  £lton,  bnt  this  branch 
buBinesa  was  chiefly  condacted  by  his  brother, 
Alphonso  Fitzmaurice,  who  was  neither  qualified 
nor  registered.  At  this  branch  surgery  the 
r^Cistered  practitioner  only  attended  in  par- 
ticular oases,  and  it  vas  admitted,  in  the  present 
oasR,  that  the  qnalified  practitioner  had  not 
rendered  to  the  defendant  any  of  the  medical 
services  for  which  the  action  was  brought,  but 
that  these  services  were  wholly  renderea  by  his 
brother,  who  was  unqualified.  Before  the  present 
action  was  brought  the  qualified  practitioner, 
John  L.  Fitzmaurice,  became  bankrupt,  and  the 
tmstee  in  the  bankruptcy  assigned  the  book-debts 
to  the  plaintiff,  who  thus  sued  as  the  assignee  of 
the  debt.  At  the  hearing  of  the  case  in  the 
Salford  Hundred  Court,  the  counsel  for  the 
plaintiff,  in  opening  the  case,  admitted  that  he 
could  not  prove  that  the  registered  practitioner 
had  rendered  any  services  personally  to  the  defen- 
dant. Whereupon  the  learned  judge  directed  a 
nonsuit,  on  the  ground  that  the  plaiatifE  admitted 
tiiat  he  could  not  prove  that  he  had  rendered 
any  services  to  the  defendant.  Against  this  non- 
suit the  plaintiff  now  ^pealed,  and  asked  to  have 
the  nonsuit  set  aside  and  the  judgment  entered 
for  him  or  a  new  triaL 
Sect.  32  of  the  If  edical  Act  1858  provides  that : 
After  the  lit  day  of  January  1859  no  person  shall  be 
entitled  to  recover  an;  chai^  in  any  oonrt  of  law  for 
an;  medical  or  eni^ciu  advice,  attendtuioe,  or  for  the 
performance  of  any  operation,  or  for  any  medioine  which 
he  shall  have  botn  prescribed  and  supplied,  anless  he 
shall  prove  upon  the  tdai  that  he  is  r^fistered  under 
this  Act. 

T.  W.  Chitty  for  the  plaintiff.— Here  the  posi- 
tion between  the  parties  was  that  of  employer  aiid 
employe,  or  master  and  servant.  The  employer 
is  entitled  to  recover  for  services  rendered  W  his 
servant,  that  is  the  general  rule,  and  it  applies  to 
the  present  case,  unless  there  is  some  exception 
introduced  by  statute,  which  it  would  be  for  the 
defendant  to  show.  Sect.  32.  of  the  Act  does  not 
make  it  illegal  for  an  unqualified  person  to  per- 
form medical  services  to  a  patient,  but  it  merely 
provides  that,  being  unregistered,  he  cauTiot 
recover  for  such  services  in  a  court  of  law.  There 
is  nothing  in  the  Act  to  say  that  it  is  illegal  for 
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an  unqualified  assistant  to  perform  such  services, 
provided,  as  in  this  case,  it  is  the  qnalified  peraon 
who  is  suing.  [Lord  Coleridge,  C.J. — ^But  it 
was  the  unqualified  person  who  performed  the 
services.]  If  the  Act  had  intended  that  it  should 
be  illegal  for  an  unregistered  jMrson  to  practise, 
it  would  have  plainly  saidscsjust  as  by  sect.  14  ol 
the  Apothecaries  Act  (55  G<bo.  3,  c.  194)  it  is 
rendered  illegal  for  an  onqa^ified  person  to  prac- 
tise as  an  apothecary.  Here  the  person  vno  is 
suing  is  the  principal,  and  he  is  suing  for  services 
rendered  by  his  agent  or  servant.  [JLord  Cous- 
KiDGE,  C.J. — But  it  was  the  unqualified  person 
who  prescribed,  and  that  was  the  ground  on  which 
the  learned  judge  nonsuited  the  plaintiff,  because 
the  qualified  person,  who  was  sumg,  had  neither 
prescribed  nor  attended  nor  performed  any 
services  whatever  for  the  defendant.]  It  is  a 
common  practice  for  unqualified  persons  to  per- 
form such  services.  [Lord  Coleridce,  C.J. — I 
agree  with  yon  that  it  does  nob  matter  whose  hand 
administers  the  dose,  if  the  mind  of  tlw  qualified 
person  has  directed  the  operation.]  In  Turner  \. 
BeynaU  (8  L.  T.  Rep.  N.  S.  281 ;  14  C.  B.  N.  S. 
328  ;  32  L.  J.  Ifi4,  C.  F.)  it  was  held  that  a 
medical  practitioner  could  maintain  an  action  for 
attendances  and  medidne,  though  not  registered 
at  the  time  of  such  attendance,  provided  ne  were 
registered  at  the  time  of  trial;  and  Erie,  CJ. 
was  of  opinion  that  it  would  be  enongh  if  one 
member  of  the  firm  only  had  been  registered. 
This  shows  that  there  is  nothine  illegal  in  snch  a 
contract,  and  that  it  is  a  mere  question  of  suing. 
Haffield  V.  Mackenzie  (10  Ir.  C.  L.  Bep.  289)  is  to 
the  same  effect.  Also  De  la  Bosa  v.  Frieto  (10 
L.  T.  Rep.  N.  S.  757;  16  C.  B.  K".  S.  578  ;  33 
L.  J.  262,  C.  P.).  No  doubt  in  Leman  v.  HonselM 
(31  L.  T.  Rep.  N.  S.  833 ;  L.  Rep.  10  Q.  B.  66;  44 
L.  J.  22,  Q.  B.)  it  was  held  that,  to  entitle  a  prac- 
titioner to  recover,  it  is  necessary  that  he  should 
have  been  qnalified  and  r^^tered  at  the  time  wbm 
the  services  were  rendered,  and  that  it  in  not  suffi- 
cient that  he  produce  at  the  trial  a  certificate  of  re- 
gistrationobtainedafteractionbrought.  That  case 
IS  different  from  the  present,  because  here  the 
person  who  is  suing  was  re^steredat  the  time  when 
the  services  were  renderra  as  wdl  as  at  the  trial 
[Lord  Coleridge,  CJ.— Blackbnm,  J.,  in  bis 
judgment  in  that  case,  says:  "  The  intention  of  the 
Act  was  clearly  to  prevent  unqualified  persons 
from  practising,  and,  in  order  lo  carry  out  this 
intention,  it  is  obvious  that  the  qnalification  and 
registration  ought  to  exist  at  the  time  tbe 
services  are  rendered,  and  not  merely  at  the  time 
of  trial."  If  these  cases  are  in  conflict  I  shall 
follow  the  later  case  as  givingthe  only  reason- 
able construction  of  the  Act.]  Vavies  v.  Makima 
(53  L.  T.  Rep.  N.  S.  314;  29  Ch.  Div.  696;  M 
L.  J.  1148,  Ch.)  is  the  converse  of  the  present 
case.  There  an  nnqoalified  person  was  trying  to 
carry  on  the  profession  by  means  of  a  qnahfied 
person.  Pearson,  J.,  at  p.  601  of  29  Cb.  Div., 
speaking  of  the  Hedicol  Act  1858,  says,  "It  is  not 
an  Act  to  prevent  an  unqualified  person  from 

Eractising,  bnt  to  enable  the  public  to  distiingaisli 
etween  qualified  and  unqowified  practitioners." 
All  over  tne  country  it  is  the  custom  for  students 
in  their  last  year  to  act  with  qualified  practitioners, 
and  in  such  cases  no  fees  could  be  recovered,  if 
they  cannot  be  in  the  present  case.  There  ia  no 
difference  between  this  case  and  a  solicitor  doing 
his  work  by  means  of  his  clerlou   The  nunneat  ft 
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case  ia  brought  within  55  Geo.  3,  c.  194,  it  is 
illegal,  bat  here  it  is  not.  There  is  this  difference 
between  acting  as  an  apothecary  and  a  sargeon ; 
if  an  nnqaalified  person  acta  as  an  apothecary  it 
is  illegal,  but  if  he  acta  aa  a  sargeon  it  is  not 
illegal  under  these  Acts. 

C.  A.  RuaseU  for  the  respondent. — It  was  the 
unqualified  person  whom  the  defendant  employed 
who  rendered  the  whole  of  the  services,  and  the 
qualified  practitioner  did  nothing  at  all,  and  so 
cannot  recover  for  services,  none  of  whioh  he  him* 
self  performed.   [He  was  stopped.] 

Lord  Coleridge,  C.J. — ^We  have  here  to  decide 
irhether  a  nonsuit,  directed  by  the  learned  judge 
of  the  Salford  Hundred  Court,  was  right.  It 
appears  that  there  were  two  persona  of  the  same 
name,  and  I  believe  brothers,  one  of  whom  was 
duly  qnalified  and  registered  as  a  medical  prac- 
titioner, but  the  other  was  neither  duly  qualified 
nor  registered.  These  two  persons  stood  m  some 
relation  to  each  other,  not  xen  definitely  explained, 
«ther  as  partners,  master  and  servant,  or  employer 
and  employe.  The  qualified  practitioner  brings 
this  action,  and  does  so  in  respect  of  services  none 
of  which  the  practitioner,  who  bringB  the  action, 
personally  rendered.  By  "  personally  rendered  " 
I  do  not  mean  "  physically  rendered,"  because 
thia  being  an  intellectual  business,  if  he  gave 
medical  advice  I  should  apprehend  that  this  would 
be  personal  service.  Keither  should  I  be  prepared 
to  hold  that,  if  the  unqualified  practitioner  had 
been,  so  to  say,  merely  the  hand  of  the  qualified 
practitioner,  although  the  services  were  rendered 
physically  by  the  unqualified  practitioner,  never- 
theless the  qualified practicionerbroaght  his  mind 
to  bear  upon  these  services.  But  I  have  here  to 
deal  with  an  Act  of  Parliament,  which  appears  to 
me  to  put  an  end  to  the  case,  and  in  such  a  way 
that  I  cannot  see  how  it  conflicts  with  the  oases 
cit^  The  Act  of  Parliament  provides  that,  "  no 
person  shall  be  entitled  to  recover  any  charge  in 
any  conrt  of  law  for  any  medical  or  surgical  advice, 
attendance,  or  for  the  performance  of  any  opera- 
tion, or  for  any  medicine  which  he  shall  have  both 
prescribed  and  supplied,  unless  he  shall  prove 
upon  the  trial  that  he  is  registered  under  this 
Act."  Now  the  gentleman  who  has  brought  the 
action  her©  did  prove  that  he  was  registered,  but 
then  he  brings  nia  action  for  medical  attendance, 
which  he  did  not  render  personally.  I  fi^id  that 
the  learned  judge  decided  the  case  upon  the  ground 
that  the  plaiutifTs  counsel  admitted  that  the 
plaintiff  had  not  personally  performed  any  o£  the 
services  for  which  the  claim  was  made.  I  must 
take  it.  and  I  mnst  be  understood  to  take  it,  that 
theie  was  no  interference  whatever  on  the  part 
of  the  qualified  practitioner.  Snch  being  the  case, 
it  appears  to  me  that  he  cannot  bring  an  action 
for  services  rendered,  not  by  himself,  but  by  some 
other  person.  It  is  immaterial,  to  my  mind,  to 
decide  whether  the  actual  relation  was  that  of 
partners,  or  master  and  servant.  The  real  point 
of  the  case  is,  that  he  cannot  recover  for  services, 
no  part  of  which  he  performed  himself.  This 
seems  to  me  to  be  the  plain  meaning  of  sect.  32  of 
the  Act,  and  I  think  the  court  below  w<is  perfectly 
right  in  coming  to  the  conclusion  that  the  plaintiff 
had  no  cause  of  action.  Now,  are  there  any  cases 
in  conflict  with  this  view  P  None.  There  was 
a  case,  the  converse  of  this,  the  case  of  De  la 
Boaa  T.  Prieto  {uhi  mp.),  in  which  it  was  held 
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that,  though  an  unregistered  assistant  may 
sue  a  regiatered  practitioner  for  salary,  an  un- 
registered practitioner  cannot  sue  a  registered 
practitioner  for  medicines  supplied  to,  or  -atten- 
dance upon,  the  patients  of  the  latter  at  his 
request.  In  that  case,  the  registered  practitioner 
had  gone  away,  and  left  his  patients  to  be  at- 
tended to  by  an  unregistered  practitioner,  and  it 
was  held  that  the  nnregistered  practitioner  could 
not  sue  the  registered  practitioner  for  the  sum 
agreed  on  as  the  remuneration.  Now  the  case  of 
Turner  T.  Reynall  {ubi  sup.),  if  it  be  in  conflict 
with  that  case,  is  distinctly  overruled  by  it. 
It  is  a  case  I  should  have  followed  at  Nisi 
FriuB  with  the  greatest  reluctance,  because  it  lays 
it  down  that  a  practitioner,  to  recover  for  his  ser- 
vices, need  not  be  qualified  at  the  time  the  services 
are  rendered ;  this  would  simply  be  to  make  the 
Act  of  Parliament  of  no  effect  whatever.  If  there 
be  such  conflict  between  the  two  cases,  then  we  have 
the  much  later  case  of  Leman  v.JSoitaeley  (tifci  tup.), 
and  the  judgment  in  this  latter  case  is  mneh  more 
satisfactory  than  that  of  the  former,  and  should 
be  followed.  For  these  reasons  it  seems  to  me 
that  the  decision  of  ibe  learned  judge  of  the 
Salford  court  was  right  on  the  ground  that  these 
services  were  renderod,  not  1^  the  plaintiff  him- 
self, but  by  some  other  person,  who  was  himself 
nnqaalified. 

Dekuan,  J. — 1  am  of  the  aame  opinion,  and  the 
only  thing  I  wish  to  add  is,  that  Turner  r.  ReynaU 
(um,  *up.),  supposing  it  to  be  in  conflict  wit&  the 
later  cases,  must  be  taken  to  be  overruled  by 
them.  Here  the  action  ia  brought  by  the  represen- 
tative of  a  qualified  practitioner;  such  represen- 
tative is  in  ttie  same  dilemma  as  the  practitioner 
himself,  and  he  must  show  that  the  qualified  prac- 
titioner performed  services  for  which  he  himself 
could  have  brought  an  action.  Ho  does  not  do 
so,  but  he  only  shows  that  certain  services  were 
performed  by  an  unqualified  assistant.  That  1 
do  not  think  is  doing  work  for  the  patient,  or 
doing  work  within  sect.  32  of  the  Act.  That 
being  so,  it  aeema  to  me  that  the  plaintiff  is  not 
entiUed  to  recover  in  this  action.  Xooking  at  the 
provisions  of  the  Act,  I  do  not  think  it  is  compe- 
tent for  a  qualified  pnwtitioner  to  send  an  un- 
qualified assistant  to  practisn  in  his  name,  and 
tnen  to  give  his  name,  send  in  his  bill,  and  sue 
for  the  amount.  To  do  so  would  be  contruy  to 
the  provisions  of  the  Act.  Again,  was  the  un- 
qualified assistant  here  the  servant  of  the  quali- 
fied practitioner  P  I  do  not  think  he  was  his 
servant.  I  think  it  would  be  an  improper  use  of 
words  to  say  he  was  a  servant.  It  would  be  con- 
trary to  the  provisions  of  this  Act  to  hold  that 
the  plaintiff  is  entitled  to  recover  in  this  action. 

Appeal  diamisted,  toUK  eoete. 

Solicitors  for  the  plaintiff,  Pritekard,  Englefield, 
and  Co.,  for  B.  L.  Butehert  Bury. 

Solicitors  for  the  defendant  CJuater  and  Co., 
for  H.  3f.  Siehardton,  Bolton. 


Digitized  by  Google 


HOWARTH  V.  BbEABICT. 


746-voi.  LVi..  U.S.] 


THE  LAW  TIKES. 


PBOBA.TE,  DIVOBGE,  AST)  ADMISAIiTY 
DIVISION. 
ADUBALTT  BUSINESS. 

Jan.  18  a«(2  19. 
<Before  Butt,  J.,  assisted  by  TannTT  Mastees.) 

The  Agnes  Otto,  (a) 
Collision — Compulsory  mlotags — Begtdcittone  for 
the  navigation  of  the  Lower  Jkmiue,  aH$  85,  89, 
and  92. 

Vh»  provisions  of  arts.  65,  89,  and  92  of  the 
regidations  for  the  navigation  of  the  Lower 
Da/fwhe,  making  the  employment  of  pilots  by 
steamers  eompidsory  btU  confining  tjieir  duties 
to  pointing  out  the  local  pecuUarittes  of  the  river 
and  leaving  the  reitponstbility  of  the  navigation 
with  the  master,  do  not  relieve  shipowners  from 
liahility  for  damage  solely  caused  by  the  n^ligent 
ftamgaJtion  of  the  pilot. 

TThis  was  a  collision  action,  institnted  hj  tbe 
owners  of  the  steamship  Fiizjames  against  the 
owners  of  tbe  steamship  Agnes  Otto,  to  recover 
damages  occasioned  by  a  collision  between  the 
two  vessels  in  the  Danube,  below  Galatz,  on  May 
12, 1886.   The  defendants  counter-claimed. 

The  Fitzjames  was  proceeding  up  the  river, 
«nd  was  approaching  toe  86th  mile  post,  where 
there  is  a  very  sharp  bend  in  the  river,  near  which 
the  collision  oconrred. 

When  the  Agnet  Ojio  was  sighted,  she  was 
abont  a  quarter  of  araile  below  the  85th  mile  post. 
The  Agnes  Otto  was  coming  down  tbe  river  and 
was  above  tbe  bend  when  those  on  board  of  her 
sighted  the  Fitzjames  below  the  point. 

The  evidence  showed  that  it  was  the  practice 
for  vessels  coming  down  the  river  to  slacken 
speed  as  they  approached  the  point,  bnt,  as  thev 
got  to  tbe  point,  to  put  their  engines  full  spewL 
ahead  to  give  them  8u£Bcient  way  to  answer  their 
helms  in  rounding  tbe  point. 

The  facts  sieged  on  behalf  of  tbe  plaintiffs 
were  as  follows : — Shortly  before  9.15  p.m.  on 
May  12,  1886,  the  steamship  Fitzjames,  of  865 
tons  net,  in  charge  of  a  daly  Hoenaed  pilot,  was 
proceeding  up  the  Danube  between  Beani  and 
Galatz  in  ballast  on  a  tow^  from  Oonstanti- 
nople  to  Galatz.  The  Fti^cm^  was  wdl 
over  to  the  bank  of  the  river  on  her  star- 
board side,  and  was  maiking  abont  five  or 
six  knots  an  hour  over  the  ground.  In 
these  circumstances  those  ou  board  of  her 
observed  over  the  land  at  a  distance  of  about  two 
miles  the  red  and  masthead  lights  of  the  Agnes 
Otto  bearing  abont  four  or  five  points  on  the 
starboard  bow  of  the  Fitzjames.  The  engines  of 
the  Fitzjames  were  immediately  eased  to  half 
speed  and  shortly  afterwards  to  slow,  and  her 
whistle  was  dulv  sounded  and  she  was  kept  well 
over  to  the  bank  of  the  river  on  her  starboard 
side  under  a  steady  a-port  helm  stemming  the 
current  and  waiting  for  the  Agnes  Otto  to  round 
the  bend  in  the  river  before  passing  her.  The 
Agnes  Otto  came  on  at  great  speed  with  her  red 
light  open  rounding  the  bend  ox  the  river  under 
a  starboard  helm,  and  after  opening  her  green 
light  and  showing  all  three  lights  for  a  very  short 
time  on  the  port  bow  of  the  Fitzjames,  she  again 
shut  in  her  green  li^ht  and  approached  with  her 
red  and  masthead  lights  only  visible  to  those  on 
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board  tbe  IFKtzjames,  bnt  suddenly  she  opened  her 
green  light  and  shut  in  her  red,  as  if  tinder  a 
starboard  helm,  coming  across  towards  that  bank 
of  the  river  which  lay  on  the  Fitzjames  starboard 
side,  and  attempting  to  cross  the  bows  of  the 
Fitzjames  so  as  to  cause  danger  of  collision.  The 
whistle  of  the  Fitzjames  was  repeatedly  blown, 
and  when  the  green  and  masthead  lights  of  the 
Agnes  Otto  had  got  a  little  on  the  starboard  bow 
as  tbe  only  means  of  avoiding  a  collision,  the  helm 
of  the  Fitzjam£s  was  put  bard-a-starboard  and 
her  engines  full  speed  ahead,  but  the  Agnes  Otlo 
again  opened  her  red  light,  and  ooming  on  with 
her  stem  and  starboard  bow  struck  the  ^Usjamet 
on  the  starboard  side,  thereby  doing  her  great 
damage. 

The  facts  alleged  on  behalf  of  the  defendants 
were  as  follows : — Shortly  before  9.30  p.m.  oo 
Hay  12, 1886,  the  Agnes  Otto,  a  steamship  of  1319 
tons  gross,  whilst  on  a  voyage  from  Ibrail  to  Cork 
laden  with  grain,  was  proceeding  down  the  Danube 
in  charge  of  a  duly  licensed  pilot,  keeping  that 
side  of  the  channel  which  was  on  her  own 
.starboard  hand.  In  these  circumstances  the 
masthead  light  of  the  Fitzjames  was  seen  across 
the  land  distant  between  one  and  two  miles,  and 
bearing  about  four  to  five  points  on  the  port  bow 
of  the  Agnes  Otto.  When  the  Agnes  Otto  had 
cleared  the  point  the  red  light  of  the  Fitzjames 
came  into  view,  and  the  whistle  of  the  Agnes  Otto 
was  blown,  and  her  engines  were  eased  down  to 
easy  ahead,  and  her  helm  was  ported  so  as  to  pass 
the  Fitzjames  well  clear  port  side  to  port  side,  bnt 
the  Fitzjames,  when  at  a  short  distance,  suddoily 
opened  her  green  light,  causing  danger  of  collision, 
and  although  the  engines  of  the  Agnes  Qtio  were 
reversed  full  speed  astern  and  her  helm  put  haid- 
a-port,  the  Mtzjames  came  on  and  with  her 
starboard  side  struck  the  stem  of  the  Agnes  Otto, 

Both  vessels  pleaded  (inter  alia)  compulsory 
pilotage. 

The  following  r^ulations  for  the  navigatum 
of  the  Lower  Danube  were  cited  and  are  material 

to  the  decision : 

Art.  85.  IntbeeoMof  Bteaman,  pilotage  is  eoDvalwiT 
both  in  OBCfludiiig  and  degaending  the  river. 

Art  89.  The  o^ttain  who  has  token  a  lieenwd  rivet 
idiot  on  board  is  none  the  less  responsible  for  tiie 
obeervanoe  of  the  r^rUations  of  navigatioB  and  police 
in  foroe  upon  the  Lower  Sasnbe,  and  eapeoiallj  arts.  3> 
and  4A  of  the  present  regnlationfl,  and  this  even  when 
pilotage  is  compnlsor;. 

Art.  92.  Theresponsibilit?  of  the  pilot  isoonfinedto 
pointing  ont  the  navigable  ohumels  and  the  pecnliaritics 
of  the  navigation  of  tibe  river  ;  a  captain,  therefore,  ^Aa 
abandons  the  direction  of  his  vessel  to  his  pilot  doas  ■> 
on  his  own  responsibility. 

Sir  Walter  FhHUmore  (with  him  Barnes),  for  the 
plaintiffs,  argued  that  on  the  merits  the  Agnes 
Otto  was  solely  to  blame,  and  that  if  the  navi^atioo 
of  the  Fitzjames  ma  negligent,  the  neghgence 
was  solely  that  ci  the  pUot,  who  was  in  euig* 
by  compulsion  of  law.   He  referred  to 

The  Guy  Mannering,  46  L.  T.  Bep.  N.S.  90S ;  4  Atp. 

Mar.  Law  Gas.  553;  7  P.  Dir.  182; 
The  Augusta,  S6I^  T.  Bep.K.S.58:  «  Aqp.  Ibr. 
Law  Caa.  58. 

HaU  Q.C.  (with  him  J.  P.  A^pihatt).  for  tb» 

defendants,  confm. 

BuTT,_  J.— In  this  case  I  have  come  to  the 
conclusion  that  the  green  light  of  the  Agnes  Otto 
was  not  only  open  to  those  on  board  the  Fttijnmes, 
but  ™  kept  ^  u-rtil  H^g^gjgl^ 
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bow  of  the  Ftiziatnet  bo  as  to  jostify  her  in 
starboarding.   THub  state  of  things  ought  never 
to  have  occnrrod  bad  the  Aane»  Otto  been  carefully 
and  properly  navigated.    I  also  accept  the  plain- 
tiffs'^eTidence  to  the  efFect  that,  after  the  TOisels 
had  been  brought  starboard  to  starbowd  aa  I 
hare  mentioned,  the  Agnea  Otto  coantentcted  the 
^fectof  thio  niancoavre  by  porting,  and  so  the 
collision  was  brought  about.   I  hare  now  to  con- 
sider tlie  question  whether  the  Fitzjamea  was  not 
also  to  blame  for  not  stopping  her  engines  when 
the  green  light  of  the  Agnes  Otto  was  first  opened 
on  the  second  occasion  she  got  on  her  port  bow.  It 
is  very  true  that  in  these  local  regulations  there 
is  none  corresponding  to  that  in  the  Begiilations 
fcv  Freventiog  Collisions  at  Sea,  which  provides 
for  slackening  of  speed  when  vessnls  are  approach- 
ing BO  aa  to  involve  risk  of  collision ;  and  even 
if  there  were  any  sqch  rule  the  pmalty  imposed 
bisect.  17  of  the  Uerchant  Shipping  Act  1873 
wtNild  not  apply  to  it.   But  the  Elder  Brethren 
advise  me  that  they  think  ordinaiy  pmdenoe 
should  in  the  circumstances  hare  dictated  the 
stopping  of  the  engines,  and  that  those  in  charge 
«f  the  FUzjames  were  to  blame  for  not  doing  so. 
The  result  is,  though  I  regret  it,  because  I  think 
the  other  ship  was  the  main  offender,  that  I  must 
hold  the  navigation  of  the  FUzjamet  to  have  been 
negligent.   Then  comes  the  question  of  pilotage. 
The  owners  of  both  vessels  have  claimed  exemption 
from  liability  on  the  ground  that  they  were  in 
charge  of  pilots  by  compulsion  of  law.  In  one  sense 
pilotage  is  no  doubt  compulsnij  in  the  Danube; 
but  the  question  is,  whether  it  is  compnlsory  on 
the  master  to  give  up  the  charge  of  his  ship  to 
the  pilot.   Bnle  85  says  that  "m  the  case  of 
steamers  pilotage  in  compnlsonr  both  in  ascending 
and  descending  the  river."   Tf  there  had  been  no 
other  rule  I  should  have  interpreted  it  as  meaning 
that  the  pilotage  was  compulsory  as  we  under- 
stand  it  in  England,  viz.,  that  it  was  compnlsory 
to  give  np  the  charge  of  the  vessel  to  the  pilot. 
But  I  find  by  rule  89  that  a  captain  who  has  taken 
a  pilot  on  board  is  none  the  less  responsible  for 
the  observance  of  the  regulations  for  the  naviga- 
tion of  the  Danube;  and  by  rule  92  the  responsi- 
bility of  the  pilot  is  confined  to  pointing  out  the 
navigable  channels  and  the  peculiarities  of  the 
navigation  of  the  river,  and  the  captain  who 
abandons  the  direction  of  the  vessel  to  the  pilot 
does  so  on  his  own  responsibility.   Apart,  there- 
fore,  from  any  decisions  of  the  courts  on  cases 
tnalogons'to  this,  I  should  have  thought  that  the 
true  constmotion  of  these  rules  was,  that  the 
master  of  a  vessel  navigating  the  Danube  is 
compelled  to  take  a  pilot  on  his  vessel,  bat  is  not 
C(HnpeIled  to  give  up  the  navigation  of  the  ship 
to  him.   The  pilot  is  on  board  to  point  out  the 
pecaliarities  of  the  navigation,  bat  the  responsi- 
bility rests  with  the  captain.   If  so,  it  cannot  be 
aaid  that  the  law  forces  on  masters  in  the  Danube 
the  employment  of  pilots  to  navigate  their  vessels 
for  them.   That  is  the  view  I  take  apart  from 
authority,  and  the  decisions  in  The  Guy  Man- 
wring  {ubi  tup.)  and    The   Aiufusla  {vhi  Bup.) 
confirm  me  in  that  view.   I  must  therefore  hold 
that  neither  of  these  vessels  was  in  charge  of  a 
pilot  by  compulsion  of  law,  and  the  result  is,  that 
I  prononitce  both  of  them  to  blame. 

Solicitors  for  the  plaintiff,  Thot.  Cooper  and  Co. 

Solicitors  for  the  defendants,  W.  A,  Crump  and 
8<n. 
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Saturday,  June  18. 

(Before  Lord  Coleeidsb,   G.J.,    DEinuN,  Ji,. 
Pollock.  B.,  Hawkins  and  Siephek.  JJ.) 

Beg.  v.  Colet.  (a) 
Criminal  law — Emhezzlement  hy  clerk  or  aervant^^ 
Appointment  for  specific  purpose — Aasigtani  over- 
seer not  auihoriaed  to  collect  or  receive  moneys — 
59  Geo.  3,  c  12,  *.  7—24  J-  25  Vxet.  c.  95* 
s.  68. 

Upon  an  indictment  under  24  ^  25  Vict,  o,  95» 
s.  OS,  for  embezzlement  hy  a  clerk  or  servant,  it  ia 
necessary  to  prove  that  the  prisoner  was  appointed 
or  employed  to  eoUect  or  receive  money  for  hit 
empUyyer. 

C.  having  been  tiominated  hy  the  inhahitante  of  a 
toionship  as  an  assistant  overseer,  and  the  nomi- 
nation not  specifying  as  one  of  the  duties  he  was 
to  perform  the  duty  <^  ooUeeiing  or  reeeiving 
money : 

Held,  ihat,  inasmuch  as  under  59  Geo.  3,  c.  12,  s.  7, 
an  assislani  overseer  can  only  be  apf,ointed  hy 
justices  for  such  purposes  at  are  specified  in  the 
nomination,  G.  coiud  not  he  convicted  of  em- 
bezzling rates  collected  hy  Jwn  as  a  clerk  or 
servant  of  the  inJiabUarUa  Vfithin  the  meaning  of 
24  ^  25  Vict.  e.  95,  s.  68. 

At  the  Court  of  Quarter  Sessions  for  the  county  of 

Worcester,  held  at  the  County-hall,  Worcester, 
on  Monday,  the  4th  April  1^87,  one  Eli  Coley 
was  tried  for  embezzlement.  Two  indictments 
were  preferred  by  the  prosecution,  the  first  of 
which  charged  the  defendant  in  the  first  count 
with  feloniously  embezzling  5L  ISa.  8d.  on  the  2nd 
July  1886,  the  moneys  of  the  inhabitants  of  the 
township  of  Hasbnry,  the  prisoner  being  then 
employed  as  servant  to  the  inhabitants  of  thn 
township  of  Hasbnry  aforesaid ;  the  second  count 
charged  a  similar  offence  with  respect  to  the  sum 
of  I6s.  Sd.  embezzled  on  the  10th  Aug.  1886 ;  and 
the  third  count  a  further  similar  offence  with 
respect  to  the  sum  of  21.  3s.  4d.  embezzled  on  the 
20th  Sept.  1886. 

The  prisoner  was  the  assistant  overseer  of  the 
township  of  Hasbnry  aforesaid,  and,  in  order  to 
prove  his  appointment  as  such,  a  book  which 
purported  to  be  ^e  minnte-book  of  the  meetiuf^ 
of  the  inhabitants  of  the  township  of  Hasbnry 
was  produced.  The  minntes  as  to  the  meeting  at 
which  the  prisoner  was  elected  assistant  overseer 
were  in  the  prisoner's  handwriting.  On  another 
leaf  was  an  appointment,  which  the  justices'  clerk 
swore  he  had  written  as  such,  signed  by  two 
justices  (who  had  been  seen  to  sign  by  the  clerk), 
of  the  prisoner  as  assistant  overseer. 

The  book  was  in  the  prisoner's  possession  imme- 
diately before  his  arrest,  and  he  handed  it  to  a 
witness  who  demanded  from  him  all  books 
belonging  to  the  overseers. 

The  admission  of  this  beirg  objected  to  on  the 
prisoner's  behalf,  the  Conrt  held  that  (1)  The  book 
came  from  the  proper  custody ;  and  (2)  without 
going  into  the  question  as  to  whether  the  whole 
of  the  contents  of  the  book  were  admissible  as 
evidence,  that  that  part  which  related  to  Goley's 
appointment  was  admissible ;  and  that  (3)  it  was 
a  sn£Bcient  appointment  in  law,  under  the  Act  of 

(a)  B«portod  bjr  R.  CUKKiKaBAK  Qlek,  Esq.,  B«cHiterHU.Lur 
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50  Geo.  3,  c.  12,  B.  7,  of  the  prisoner  as  assistaat 
overseer. 

The  appointment  was  as  follows : 

In  uoordanoe  with  the  (aregoing  notioe  a  meetiBjr 
«H  dnlj  held  in  the  FrimttiTe  Methodist  Chapel  loliool- 
roon,  on  Tfanisdi^  ereninc,  the  80Ui  Jose  1881.  whan  it 
wan  proposed  and  aeoondea  thatHr.  Sortonbe  appointed 
assistant  oreraeer,  and  it  was  proposed  and  seconded 
that  Hr.  Eli  Coley  be  appointed  assistant'  oreneer. 
On  the  votes  beinr  taken  the  ohairman  declared  E!U  Coley 
was  dnly  elected  by  a  majority  of  ten  votes.  Mr.  Harris 
TeqaeRtedapoU,bnt  the  chairman  decided  it  was  nrnless, 
as  the  nomher  beinir  for  Mr.  Kirton  flfty-fonr  and  the 
number  for  Mr.  Eli  Coley  aixty-foor,  the  majority  was 
too  sreat. 

Also  it  was  proposed  and  seconded  that  the  salary  be 
ten  pounds  per  annum,  commencing  at  Lady-day,  the 
2StJi  day  of  March  1881,  as  nsoal  carried  nnanimoaslr. 
^Ihe  dnfies  of  the  aseietaDt  overseer :  He  shall  doly 
correctly  prepare,  caloolate,  and  complete  all  rates  and 
assessment  for  tiie  relief  of  the  poor  of  the  said  township 
of  Halabary  which  shall  be  reqnired  to  be  made  dnriiw 
the  oontinTiance  of  his  office  as  assistant  overseer,  and 
shall  correctly  prepare,  balance,  and  make  np  twice  in 
each  year,  at  snob  times  as  he  may  be  reqaired  in  Uiat 
behalf,  all  and  every  the  books  and  aooonnts  of  the  over- 
•eera  of  the  poor  to  pass  and  verify  their  aooonnts  for 
^e  said  township  befOre  tiie  district  auditor  for  the  time 
hein^  to  be  appointed  for  that  purpose,  and  prepare  all 
Teoeipts,  notices,  and  other  writing  as  may  be  reqitired 
during  Ins  said  office. 

TbDmas  Mou,  Chuxman. 

WiLLXAX  ShUKSB,  )  yx„„....-„. 

JOBK  LuiajroBD.  $ 

It  was  contended  that  nnder  this  appointment 
the  prisoner  was  not  a  clerk  or  servant  within  the 
statute,  (a/ 

The  Goort  held  that  he  was. 

With  other  evidence  in  proof  of  the  prisoner's 
datiw  as  assistaat  orerseer  as  tomonen  received 
by  him  from  the  ratepayers,  a  copy  of  the  Poor 
Ijaw  Board's  General  Order  for  Accounts,  dated 
the  14th  Jan.  1867.  printed  by  the  Qoeen's 
printers,  was  tendered  in  evidence. 

There  was  no  evidence  that  this  order  had  ever 
been  bronf^ht  to  the  prisoner's  knowledge. 

The  copy  was  the  one  sent  by  the  Poor  Law 
Board  to  the  Stourbridge  TJrion  in  which  the 
township  of  Hasbni^  is  included. 

It  was  not  signed  by  anyone;  bnt,  at  the  end 
were  the  Hthograpbed  signatures  of  Gathorne 
Hardy,  President,  S.  H.  Walpole,  B.  Disraeli, 
Balph  A.  Earle,  Secretary. 

It  was  contended  that  the  c^>y  order  was  not 
so  authenticated  as  to  be  admissible  in  evidence. 
The  Gourt  held  it  to  bo  admissible. 

It  was  proved  that  the  prisoner  received  the 
three  sums  of  51.  18s.  8c2.,  16s.  Sd.,  and  21.  S$.  Ad. 
from  different  ratepayers  and  gave  them  th**  proper 
receipts  for  the  same,  and  did  not  include  any  of 
the  sums  in  his  collecting  and  deposit  book,  out 
returned  them  to  the  auditor  in  his  unpaid  rates 
statement. 

It  was  submitted  ou  the  prisoner's  behalf  that 
this  did  not  amount  to  embezzlement.   The  Conrt 


(a)  24  A  25  Vict.  o.  95,  s.  68.  which  enacts  that: 
Whosoever,  being  a  olerk  or  servant,  or  being  employed 
for  the  purpose  or  in  the  capacity  of  a  clerk  or  servant, 
shall  fraadnlently  embezsle  any  chattel,  money,  or 
valoable  security,  which  shall  be  delivered  to  or  received 
or  taken  into  pmsession  by  him  for  or  in  the  name  or 
on  tJie  acconnt  of  his  master  or  employer,  or  any  part 
thereof,  shall  bo  deemed  to  have  felomoasly  stolen  the 
samo  from  his  master  or  employer,  although  snch  chattel, 
money,  or  secnrity  was  not  received  into  the  possession 
of  snch  master  or  employer  otherwise  than  by  the  actual 
possession  of  his  clerk,  servant,  or  other  person  so 
employed. 


held  that  it  did  -,  and  left  the  following  qoestions 
to  the  jury :  (1)  Was  the  prisoner  dnly  appointed 
assistant  overseer?  Answer,  Yes.  (2)  Did  he 
receive  the  three  sums  of  57. 18s.  Sd.,  16«.  3d.,and 
21.  3<.  4(1.  as  snch  assistant  overseer  P  Answer, 
Yes.  (3)  Was  it  his  duty  as  snch  assistant  over- 
seer to  include  the  said  sums  in  his  collecting  and 
deposit  book  ?  Answer,  Yes.  (4)  Did  he  inclade 
them  in  his  collectang  wad  deporit  book  as  paid 
rates  P  Answer,  TSo.  (5)  Dia  he  fraodnlaitly 
include  them  in  his  nnpaid  i^es  statemeDtr 
Answer,  Yes. 

The  jury  found  the  prisoner  gnilty  on  the  first 
indictment  and  he  was  adjudged  to  be  imprisonfld 
with  hard  labour  for  twelve  calendar  months. 

No  evidence  was  (rftoed  npon  the  second  indict- 
ment. 

The  following  were  the  questions  of  law  reserved 
for  the  opinion  of  the  conrt,  namelv :  (1)  Was  tite 
evidence  adduced  on  behalf  of  the  prcMeention 
admissible  to  prove  the  prisoner's  appointment, 
and  was  it  in  law  sufficient  for  the  purpose?  (2) 
"Was  the  prisoner,  haring  regard  to  the  terms  trf 
his  appointment,  a  clerk  or  servant  within  the 
meaning  of  the  statute  P  <3)  Was  the  copy  of  the 
Poor  Law  Board's  General  Order  fbr  Aceonnts 
admissible  in  evidence  P  (4)  Did  the  receipt  of 
the  moneys  the  prisoner  and  bia  Cailare  to 
enter  them  in  nis  collecting  and  deposit  book  is 
paid  rates,  and  his  entering  them  in  the  iin|«id 
rates  statement,  constitute  embe«lement  P 

If  the  court  should  be  of  opinion  that  aoy 
of  the  above  questions  should  be  answered  in 
the  negative,  the  judgment  mven  on  the  indict- 
ment was  to  be  avtnded ;  if  not.  it  was  to  be 
affirmed. 

Amiphl^  for  the  priacmOT,  admitted  that  the 
objection  to  the  admiasihiliW  in  evidence  of  the 
Order  of  the  Poor  Law  ward  conld  not  be 
sustained,  inasmuch  as  it  was  made  admissible 
under  31  &  32  Vict,  c  37,  s.  2  (2),  by  reason  of  its 
^rporting  to  be  printed  by  the  Qunen's  printers. 
With  regard  to  the  qnestion  whether  the  prismier 
was  a  clerk  or  servant  within  the  meaning  of  i& 
Geo.  3,  c.  12,  8.  7,  he  submitted  that  under  that 
section  the  justices  have  only  power  to  appoint 
an  assistant  overseer  for  the  purposes  for  which 
he  is  nominated  by  the  inhabitants  in  vestry;  and 
that  here  the  prisoner  bad  only  been  nominated 
for  the  purposes  specified  tu  the  nomination  set 
out  in  the  case.  The  justices  could  not,  there- 
fore, appoint  the  prisoner  to  perform  any  ether 
duties ;  and  it  not  having  been  proved  that  b<! 
was  appointed  for  the  purpose  cn  collecting  or 
receivmg  money,  he  conld  not  be  convicted  of 
embezslement  as  a  clerk  or  servant  of  the  inhabi- 
tants within  the  meaning  oE  24  &  25  Yict.  c. 
s.  68. 

Cronsfoitn,  on  behalf  of  the  prosecntion.  sub- 
mitted that  the  fact  of  the  prisoner  havini; 
collected  the  rates  was  sufficient  evidence  of  hi^ 
having  been  duly  appointed.  That  his  duty  wi* 
to  correctly  make  up  and  balance  the  books  and 
accounts,  and  if  the  fact  of  bis  having  coliected 
money  and  failed  to  enter  it  in  the  books  «-< 
proved,  that  was  sufficient  evidence  of  his  beiiu; 
a  clerk  or  servant  within  the  meaning  of  the  Act 
The  prisoner  had  represented  himself  as  hayinc 
authority  to  receive  the  mouev,  and  had  reeeired 
it  as  assistant  overseer,  and  whether  or  not  he  had 
authority  to  receive  it  was  immaterial.  ■ 
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Lord  CoLEBiDei,  C.J.— I  tun  of  opinion  that  this 
conriotion  must  be  roTersed,  on  the  f^roond  that 
the  Beoond  question  mnst  be  answered  in  the 
n^atire,  in  which  case,  according  to  the  reserva- 
tion of  the  learned  chairman,  the  iadgment  ghrm 
on  the  indictment  is  to  be  avoided. 

BxKMAir,  J. — I  am  of  opinion  that  the  second 
gneetion  asked  hj  the  case  can  only  be  answered 
m  one  way,  and  that  is  in  the  nentive.  The 
conviction  most  therefore  be  qoashed. 

PouocK,  B.— I  am  of  the  sune  opinion  ;  and  I 
think  that  it  is  important  to  notice  the  mode  in 
which  the  second  qnestion  was  put  to  the  jury, 
for  it  asked  them  wnether,  having  regard  to  the 
terms  of  the  appointment,  the  prisoner  was  a  clerk 
or  servant  within  the  meaning  of  the  statute,  and 
not  merely  whether  the  prisoner  was  gnilty  of 
embezzlement.  Obviously,  what  the  learned  chair- 
man had  in  his  mind  was  whether  this  man  had 
Uiat  office  cast  upon  him  bv  reason  of  the  Order 
<A  the  Poor  Law  Board.  Being  of  opinion  that 
the  terms  of  the  appointment  were  limited  by 
ihe  terms  of  the  nomination,  I  am  of  opinion  that 
the  second  question  must  be  answered  in  the 
negative,  and  that  therefore  the  conviction  must 
be  quashed. 

Hawkins,  J. — am  of  the  same  opinion. 

Stzphxn,  J.— I  am  of  the  same  opinion,  and  as 
there  does  not  seem  to  be  any  count  in  the  indict- 
ment as  to  false  accounting,  that  the  conviction 
most  be  quashed.  Con«rf»<»  guasfted. 

Solicitor  for  the  proseontion,  T.  WdU,  Stour- 
bridge, t 

Sdicitors  for  the  prisoner,  Bioket  and  nooper, 
Dndley. 


Saturday',  June  IS. 

(Before   Iiord  Coubjtooi,  C.J.,  DzniAV,  J., 
Pollock,  B.,  Hawkisb  and  Stkfhxh,  JJ.) 

BxG.  V.  Wtw.  (a) 
Onnunal  lam—Lameny  &y  betUee — Fraudulent 
omwFBum— Evidence  ^  inten^Pled^ing 


waUikee 

25  Viet.  e. 


with  bailee  for  npatr-— 24 


VrittmeTf  a  travAUng  vaai-ehniaker,  on  too  aeparaie 
eeeaeione  receivedfrom  different  peraone  waU3t»» 
wkvJi  he  wa$  to  repair.  One  of  ihe  watehee  wae 
pledged  by  tlie  pnaoner  in  Nov,  1886,  and  the 
other  he/lire  CnrUtmae  in  that  year.  Upon 
pledging  the  first  toateh  the  prisoner  stated  that 
he  only  teanled  the  monei/ for  which  he  pledged  it 
temporarily.  And  upon  pledging  tlie  second  toateh, 
he  requested  thepersonvtith  whoin  he  pledged  it  not 
to  part  leith  it,  as  it  toae  TWt  his  property.  Upon 
an  indictment  under  24  ^  26  Vict.  e.  26,  e.  3  for 
ttis  fraudulent  conversion  of  the  watches  hy  the 
prisoner  while  a  bailee  thereof: 

Btld,  that  there  teas  some  evidence  of  a  fravdulent 
eonversion,  i.e.,  an  intention  on  the  part  of  the 
prisoner  to  deprive  the  prosecutors  permanently  of 
their  property,  there  being  no  evidence  thai  any 
^orthaa  been  made  by  the^rieoner  to  redeem  the 
wUehes;  and  he  never  hamng  ahown  any  inten- 
tion beyond  the  aiatemente  referred  to,  of  so 
doing. 

Cam  stated  by  Field,  J.,  at  Lowes,  as  follows : — 
(')  Beported  1^  B.  Cukkihohah  Glbx.  Eiq.,  BuTtoterRt.L»w.  I 


At  the  spring  assizes  for  Assize  Connty  No.  10, 
John  Wynn  was  charged  upon  an  indictment  with 
larceny  of  a  watch  of  the  goods  and  chattels  of 
Alfred  King,  and  upon  a  second  indictment  with 
larceny  of  wiother  watch  of  the  goods  and 
chattels  of  George  Jenner.  John  Wynn  was  a 
travelling  watchmaker,  who  periodically  but  at 
no  fixed  time  went  bis  ronnds,  and  received  into 
his  possession  watches  cS  customers  for  repair 
and  cleaning.  In  Nov.  1886  the  prosecutor 
Alfred  Kin^  delivered  his  watch  to  prisoner  to 
alter  the  sprmg,  the  prisoner  promising  that  the 
prosecutor  should  have  it  back  next  time  he  came 
that  round.  The  value  of  the  watch  is  21.  In  the 
same  month  the  prisoner  pledged  the  watch  at 
East  Orinstead  with  Frederic  CEwles  Brown,  the 
landlord  of  an  inn  there,  for  25c.,  as  he  wanted 
money,  telling  Brown  at  the  time  that  he  only 
wanted  the  money  temporarily.  In  April  1887 
the  prisoner  was  arrested.  In  the  other  case 
the  prosecutor  George  Jenner,  of  Washington  in 
Sussex,  in  July  or  August  in  like  manner  deli- 
vered his  watch  to  be  cleaned  the  prisoner, 
who  before  Christmas  pledged  it  with  George 
Spencer  Payne,  a  commission  agent  of  East 
Grinstead,  asking  him  not  to  part  with  it,  aa  it 
was  not  his  property.  The  watch  is  worth  31.  and 
was  afterwards  disposed  of  ^yne. 

I  asked  coonsel  for  the  Crown  iriiether  he  had 
any  evidence  to  show  that  tlie  prisoner  had  at  the 
time  he  pledged  the  watch  the  intention  of 
appropriating  it  to  his  own  use,  but  the  answer 
was  in  the  negative.  I  directed  the  jury  that 
the  prisoner  was  a  bailee  of  the  watch  within  the 
meaning  of  the  statute  24  ft  25  Vict.  c.  96,  s.  3, 
and  that  the  qnestion  for  them  was  whether  the 
prisoner  had  fraudnlently  taken  or  converted  the 
watches  to  his  own  use  within  the  meaning  of  the 
said  Btatnte. 

The  jury  found  a  verdict  of  guilty  upon  both 
indictments.  The  prisoner  was  not  defended  by 
counsel,  but  I  entertain  some  doubt  whether, 
inasmuch  as  the  act  of  conversion  merely 
amounted  to  a  pledge,  there  was  reasonable  evi- 
dence of  a  fraudulent  conversion,  i.e.,  an  inten- 
tion on  the  part  of  the  prisoner  to  deprive  the 
prosecutors  permanently  of  their  property,  the 
effect  of  the  pledge  bein^,  as  I  thought,  in  law  to 
create  a  special  property  in  the  pledgee  leaving  a 
general  property  in  the  prosecutors.  I  jxistponed 
judgment,  and  the  prisoner  remains  in  prison 
nntu  this  case  shall  have  been  heard. 

If  this  honourable  court  is  of  opinion  that  there 
is  nuch  reasonable  evidence  the  conviction  is  to  be 
affirmed,  and  judgment  to  be  passed  upon  the 
prisoner;  if  not  such  evidence,  the  conviction  to 
be  qnashed. 

No  one  appeared  against  or  in  support  of  the 

conviction. 

Lord  Coleridge,  C.J. — am  of  omnion  that  iu 
this  case  the  connction  should  be  affirmed.  It  is 
the  case  of  a  man  who  has  on  two  separate 
occasions  within  the  space  of  two  months  had 
two  watches  delivered  to  him  under  substantially 
similar  circumstances  by  two  different  persons. 
Now,  the  possession  of  the  watches  was  no  doubt 
in  the  first  instance  obtained  in  a  perfectly  legal 
manner,  the  watches  being  in  each  case  delivered 
to  him  for  the  execution  of  repairs,  and  the 
pledging  of  the  watrhos  m  neither  case  taking 
place  iiiimediately.   My  brother  Jj'ield  told  the 
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jarr  that  the  prisoner  was  a  bailee  of  the  watches, 
and  the  qaestion  is,  whether  the  case  was  within 
the  statate.  The  jary  fonnd  that  the  prisoner  had 
on  both  occasions  frandalently  taken  or  converted 
the  watches  to  his  own  use,  and  found  a  verdict 
of  f^ilty  on  both  chnrges.  A  doabt  occnrred  to 
my  learned  brother  whether  tbare  was  reasonable 
«vidence  that  the  taking  or  conrersion  was  fraa- 
dntent.  Nov,  if  the  taking  or  conTersion  wns 
foradulflint,  tbe  case  is  clearly  wijihin  the  words 
of  the  Btatate ;  but,  if  it  was  not  fraudulent,  and 
the  watches  were  pledged  with  an  honest  inten- 
tion of  redeeming  them,  it  wonld  be  a  different 
case.  That,  however,  is  not  this  case,  for  the  jury 
have  found  that  at  the  time  the  miliohea  were 
pledged  the  prisoner  did  so  with  the  intention 
of  convening  them  to  his  own  use ;  and  the  only 
qnestion  which  we  have  to  decide  is,  whether 
there  was  any  evidence  to  support  such  finding. 
It  seems  to  me  that  the  very  circumstance  of 
there-  being  two  cases,  and  of  the  second  case 
being  separated  from  the  other  by  an  interval  of 
only  two  months,  was  evidence  that  the  man  was 
doing  what  was  fraudulent.  There  might  have 
been  circamstences  which  would  have  tended  to 
negative  a  fraudnlent  intention,  but  there  was  no 
snch  evidence ;  and  I  am  therefore  of  opinion  that 
there  was  some  evidence  of  a  fraudulent  taking 
or  conversion,  and  that  the  conTioti<m  must, 
therefore,  be  affirmed. 

Demmak.  J. — The  only  circumstance  that  in  my 
mind  conld  have  raised  any  donbt  in  the  mind 
of  the  jury  was  that,  at  the  time  the  prisoner 
pledged  the  first  watch,  he  told  the  person  with 
whom  he  pledged  it  that  he  only  wanted  the 
money  temporarily;  and  that,iplien  he  pledged 
the  other  watch,  he  asked  the  person  with  whom 
he  pledged  it  not  to  part  with  it,  as  it  was  not 
his  property.  As  against  the  latter  statement, 
however,  which  is  the  stronger  statement  in 
favour  of  the  prisoner,  is  the  tact  that  he  never 
did  go  near  the  place  again,  and  that  the  watch 
was  ultimately  disposed  of  by  the  person  with 
whom  it  was  pledged.  Taking  it  altogether, 
tberefore,  I  think  that  there  was  evidence  of  a 
fraudulent  conversion  of  the  watches  by  the 
prisoner,  and,  that  being  so,  I  am  of  opinion  that 
the  conviction  must  be  sustained. 

Pollock,  B. — I  agree  that  the  point  on  which 
my  brother  Field  appears  to  have  had  a  doubt  is 
one  which  often  arises.  The  question  for  us  is, 
whether  the  jury,  having  found  that  there  was 
an  intention  to  deprive  the  owners  of  the  watches 
of  their  property,  there  was  any  evidence  by  which 
such  finding  could  be  established.  Now,  this  is 
a  modern  enactment,  and  it  is  that,  whosoever, 
being  a  bailee  of  any  chattel,  money,  or  valuable 
security,  shall  fraudulently  take  or  convert  the 
same  to  his  own  use,  shall  be  guilty  of  larceny. 
The  word  "  convert "  is  well  known  to  lawyers, 
and  it  means  that,  where  any  man  who  is 
intrusted  with  goods  of  another  pnta  them  into 
the  hands  of  a  third  person  contrary  to  bis 
orders,  he  converts  them.  That  was  decided  in 
Syeds  V.  Hay  (4  T.  R.  260)  and  Wilbraham  v. 
Snow  (2  Saund.  Rev.  102).  Of  conrse,  that 
in  itself  wonld  not  be  sufficient  in  this  case, 
because  the  Leeislatore  have  added  the  word 
"  fraudulently ;  and  the  question  is,  then,  did 
the  prisoner  part  with  the  watches  intending  to 
take  them  back  i^in,  or  did  he  part  with  them 
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fraudulently  with  the  intention  of  getting  them 
out  of  his  bands,  and  depriving  the  owners  of 
them  altogether  P  Under  the  circumstanoes,  the 
jury  having  thought  that  he  did  fmudDlently 
part  with  them,  I  think  that  the  coavietion  was 
right. 

Hawuvs,  J. — am  of  the  same  opinion.  There 
was  clearly  a  conversion,  and  the  question  is, 
was  there  a  fraudulent  conversion  P  I  think  there 
was  abundant  evidence  that  there  was  an  int«i>- 
tion  on  the  part  of  the  prisoner  to  part  with  the 
watches,  and  to  derive  the  benefit  himself  of  their 
conversion.  The  circumstances  under  which  the 
watches  were  converted  were  that,  in  November, 
the  first  watch  was  intmsted  to  him,  and  in  the 
same  month  he  pledged  it  with  Brown  for  SSt* 
as  he  wanted  money,  telling  him  that  he  only 
wanted  the  money  temporarily ;  bnt.  in  con- 
tradiction of  that  assertion  of  bis,  he  remained 
until  April  without  doing  anything  to  redeem  the 
watch,  or  to  restore  it  to  its  owner.  The  quettion 
is  not  whether  that  estopped  him  from  showing 
that  be  had  no  fraudulent  intention  at  the  time 
be  pledged  it,  but  whether  there  was  any  eri- 
dence  justifying  the  jury  in  finding  that  there 
was  a  fraudulent  intention.  In  my  o|nnion, 
there  was  such  evidence,  and  the  conviction  mjist 
therefore  be  affirmed. 

STBpnir,  J. — I  am  of  the  same  opinion.  Bat 
for  tbe  statute  the  fact  that  there  was  no  frau- 
dulent; intention  on  the  part  of  the  prisoner  wheu 
pledging  the  watches  would  not  have  afforded  him 
any  protection.  Under  the  statute,  however,  there 
must  now  be  a  fraudnlent  intention.  Kow,  franda- 
lent involves  a  fraudulent  conversion;  a  conver- 
sion, that  is,  with  no  claim  of  right,  and  a  conver- 
sion with  the  intention  permanently  to  deprive  the 
owner  of  bis  prrperty.  The  question  is,  whether 
there  was  here  reasonable  evidence  of  such  a 
fraudnlent  (inversion ;  that  is,  was  the  pledging 
a  real  bond  fide  pledging  with  the  intention  « 
merel^f  ohtainin^;  money  temporarily,  or  with  the 
intention  of  takmg  the  pledge  ont  of  the  paver 
of  the  owner  P  I  agree  with  the  observations  d 
my  brother  Hawkins  as  to  that ;  and  it  is  there- 
fore unnecessary  for  me  to  say  more  than  that 
the  conTiction  most  be  affirmed 

Conoidion  affinui. 


Saturday,  June  IS. 

(Before  Lord  Colebidge,  CJ.,  Denhan,  J.,  Pollock, 
B.,  HATKixa  and  Stsfhek,  jj.) 

Beo.  v.  Llotd.  (a) 

Criminal  law — Perjury — Court  ofeompeterU  aH&c- 
rity  —  Examination  t»  banJcruptey  —  (Tifwi* 
examijied  in  ah$enee  <ff  ngittrat^~-4l6  ^47  Vbt. 

e.  52,  «.  27  (3). 

An  examination  of  a  vHtneas  under  tuh-teet.  3  ^ 
aect.  27  of  tht  Bankruptcy  Act  1883  by  tJt^eonit, 
or  by  a  regittrar  in  purntanee  of  sect.  99  of  tit 
Act  (h),  cannot  be  proceeded  with  in  the  abtenee^ 
the  judge  or  the  regietrar,  as  the  ous  «^ 

(a)  Beported  Iqr  K.  CnmnroHAH  QUH.  laq..  BtfiWM>.*t-I«'- 

(b)  Bt  sub-seot.  3  of  seot.      of  tiie  Bankmpter 
1883  (46  A  47  Vict.  o.  52),  The  oonrt  may  ejamina  on 
oath,  either  by  word  of  month  or  bjr  written  iatenofi- 
tories,  any  person  so  brought  bef<»e  it  (i.e.,  tv  samnoos 
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TF&en,  therefore,  a  vfitneea  it  ttoom  before  the 
eovri.  biU  examined  in  a  teparate  room,  U  ia  not 
a  nifficimt  compliance  toith  aub-aeet.  3  of  §ect.  27 
that  the  judge  or  regittrair  may  he  ready  and 
vi3lmg  to  come  into  the  examinaHon  iohen 
requeated;  and  fcUae  evidenee  given  wpon  on 
emaminaUon  wMn  the  auAoriiy  competent  to 
ioU  the  eaaminaiio»  i$  abamt  ia  not  perjury. 

Case  stated  by  Day.  J.  aa  follows : — 

The  prisoner  was  tried  before  me  at  the  last 
LiTerpool  asHizea  on  the  21st  Mar  1887  upon  an 
indictment  charginff  him  with  wilful  and  corrupt 
prainry  alleged  to  nave  been  committed  by  him 
m  the  coarHe  of  bis  examination  aa  a  witness  in 
the  case  of  the  bankmptcy  of  one  Henir  Fleet- 
wood Lloyd,  under  sect.  27  of  the  Bankmptcj 
Act  1883,  and  a  copy  of  tbe  said  indictment  is 
annexed  to  this  case.  Upon  the  said  trial  evi- 
dence was  given  on  the  part  of  the  prosecution 
that  the  prisoner  was  dnly  summoned  under 
sect.  27  of  the  Bankruptcy  Act  1883  for  examination 
at  the  Court-house,  Government-buildings,  Vic- 
toria-street, in  the  city  of  Liverpool,  on  the  1st 
April  1887,  and  in  pursuance  of  such  summons  he 
attended  before  Mr.  Registrar  Bellringer,  one  of 
the  registrars  of  the  Liverpool  Coonty  Court  then 
sitting  in  the  said  bankruptcy  court,  and  having 
jurisdiction  in  the  matter  of  the  said  examination, 
and  was  duly  sworn  that  tbe  evidence  he  should 
give  in  his  examination  should  be  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  and  at 
tbe  same  time  Edwin  Dillon  James,  a  duly 
appointed  shorthand  writer  of  the  court,  made  a 
declaration  before  the  said  Mr.  Registrar  Bell- 
ringer  that  he  would  duly  take  and  subscribe  the 
evidrace  of  the  prisoner.  It  was  also  proved 
that  after  the  prisoner  bad  been  so  sworn,  and  tbe 
shorthand  writer  bad  made  such  declaration  before 
the  registrar,  they  retired  from  the  court  in  which 
tbe  said  registrar  was  sitting  to  a  room  at  the 
other  end  of  the  passage  in  Government-buildings, 
which  room  is  called  tbe  witness  examination- 
room,  while  Mr.  Registrar  Bellringer  remained  in 
the  said  court  transacting  other  business ;  but  it 
was  also  proved  that  the  said  Mr.  Registrar 
Bellringer  was  ready  and  willing  to  come  into  the 
said  witness  eaamination-room  when  requested  so 
to  do.  The  prisoner  was  examined  by  the  solicitor 
to  the  fifficial  receiver  in  the  presence  of  his  own 
solicitor.  The  said  Mr.  Registrar  Bellringer  was 
not  present  in  the  witnesaos  examination-room, 
or  within  hearing,  at  the  time  when  the  answers 
were  given  hj  tbe  prisoner  upon  which  the  per- 
jary  was  assigned  m  the  said  indictment.  The 
file  of  proceedings  which  was  produced  at  the 
trial  may  be  referred  to  by  the  court. 

Evidence  was  also  given  of  tbe  materiality  and 
the  falsehood  of    the  answers   given   by  the 

nnder  sab*«sat.  1),  oDnoanmig'  the  debtor,  his  dealings 

l^f'^e^'sO  of  the  Aot :  (1)  Th«  regiatrars  in  bank- 
ruptcy of  the  High  Court,  and  the  registrars  of  a 
Cwmiv  Court  hs-ving  jarisdiotion  in  bankniptoy,  shall 
hftTs  ibe  powers  and  jarisdiction  in  this  Motion  men- 
tioned, and  any  order  made  or  act  done  hy  sndl  regis- 
trar in  the  ezeroise  of  the  said  powers  and  jnrisdiotion, 
shall  be  deemed  the  order  or  act  of  the  oonrt. 

(2)  Snbjeot  to  general  mlas  limiting  the  powers  con- 
ferred by  this  seotion,  a  registru  shall  nave  power 
.  .  .  Qi)  to  Bonunon  and  examine  any  pereon  known  or 
enspecteo  to  haTe  in  his  possession  effects  of  the  debtor, 
w  to  be  indebted  to  him,  or  capable  of  giving  informa- 
tioB  respeotiug  the  debtor,  his  oealia^  w  pn^r^. 


prisoner  on  his  said  examination.  At  tbe  close 
of  the  case  for  the  prosecution  counsel  for  tbe 
prisoner  contended  that  the  case  for  the  prosecu- 
tion bad  shown  that  tihs  answers  given  by  the 
prisoner  on  his  examination,  and  upon  which  per- 
jury was  assigned,  were  given  in  the  absenoe  of 
the  registrar  from  the  room  in  which  the  said 
examination  was  conducted,  and  that  the  sieged 
perjury  was  not  before  a  court  properly  consti- 
stitated,  or  of  competent  jurisdiction. 

I  directed  the  juiy  that  the  said  examination, 
and  the  evidence  of  the  prisoner,  were  taken 
before  a  court  properly  constituted  and  of  com- 
petent jurisdiction,  but  intimated  that  I  would 
state  a  case  for  the  opinion  of  the  Court  of  Crown 
Cases  Reserved. 

The  jury  convicted  the  prisoner,  and  he  was 
released  on  bail  pending  the  decision  of  tho  said 
point  reserved. 

The  question  for  the  said  Court  of  Crown  Cases 
Reserved  is:  Whether  the  said  indictment  ia 
supported  by  evidence,  having  regard  only  to 
the  fact  that,  although  the  oath  was  properly 
administered  b^re  a  competent  oonrt,  the 
registrar  was  to  the  extent  and  under  the  circum- 
stances above  detailed  absent  when  the  particular 
questions  were  answered  on  which  answers  the 
perjury  is  assigned. 

MacconneU  (with  him  F.  Smith)  for  the  prisoner. 
—Sect.  27  of  the  Bankruptcy  Act  1883  enacts 
that  the  court  may  examine  on  oath,  either  by 
word  of  mouth  or  interrogatories,  any  ■penxm 
brought  before  it  cott(»ming  the  debtor,  his  dMl- 
ings  or  property.  Therefore  the  functions  of  the 
court  before  whom  the  prisoner  was  examined 
were  judicial  and  not  merely  ministerial ;  and  the 
court  could  not  be  formed  in  tbe  absence  of  the 
person  properly  qualified  to  take  evidence  on  oath. 
The  fact  that  the  examination  must  be  on  oath 
showed  that  there  muftt  be  a  presiding  authority 
who  should  decide  what  questions  might  be  pu^ 
and  what  questions  were  to  be  answered.  Further* 
rule  88  of  the  Bankruptcy  Buh^s  of  1886(a) 
enables  the  registrar  to  report  a  refused  to  answer 
to  the  ^u^B^e,  m  which  case  the  report  is  to  be 
made  m  Form  Ko.  35,  according  to  which  the 
resistrar  is  to  state  that  the  question  was  put  at 
an  examination  "  held  before  me."  Tbe  examina- 
tion was  therefore  required  to  be  held  before  the 
registrar ;  and  an  examination  held  in  a  separate 
room  out  of  hearing  of  the  registrar  is  not  an 
examination  properly  conducted  and  taken  before 
a  properly  constituted  court.  The  registrar  b^ 
rule  88  is  to  allow  questions  to  be  put,  and  his 
presence  in  order  to  sanction  the  questions  is 
necessary.  [Lord  Coleridge,  O.J.  —  Does  not 
rule  66  (o)  show  the  only  way  in  which  an  exami- 

(a)  Bnle  88  of  the  Bankruptcy  Boles  of  1886  provideB 
that :  (1)  If  a  debtor  or  witness  examined  before  a 
registrar  refnses  to  answer  to  the  satisfaction  of  12ie 
registrar  any  qnestioQ  which  he  may  allow  to  be  pnt, 
the  registrar  shall  report  each  refusal  in  a  sommarj 
way  to  the  judge,  and,  apon  saoh  report  being  made,  the 
debtor  or  witness  in  default  shall  be  in  the  same  posi- 
tion and  be  dealt  with  in  the  same  manner  as  if  he  had 
made  default  in  ^aawering  before  tiie  jndge. 

(h)  By  rule  66,  the  court  may,  in  any  matter  where  It 
shall  appear  neoesaary  for  the  purposes  of  jnstioe,  make 
an  order  for  the  examination  apon  oath  before  the  ooort 
or  any  officer  of  the  eonrb,  or  any  other  person,  and  at 
any  place,  of  any  witness  or  pwson,  and  may  empower 
an^  party  to  any  saoh  matter  to  give  such  deposifcian  in 
evidence  therein  on  snob  terms,  u  any,  as  tbe  oonrt  maj 
direct.  ^  » 
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nation  can  be  held  elsewhere  than  before  the  court 
or  the  re^^rarP]  Tes;  and  the  shorthand 
writer  is  expressly  excepted  by  rule  67  from  b^ng 
splinted  to  act  as  a  depnty.  Here  an  astute 
solicitor  was  examining  tne  witness  without  the 
presence  of  any  restraining;  judicial  authority, 
which  might  easily  lead  to  his  being  entrapped 
into  contradicting  himself,  withont  his  bein^ 
afforded  any  opportunity  for  explanation,  {ae 
was  here  stopped  by  the  GonrtO 

Mulholland  in  support  of  the  conviction.  The 
corporal  presence  of  the  registrar,  and  whether 
he  IS  to  give  his  mind  to  each  question  that  is 
asked,  is  not  the  question  here.  The  question  is 
whether  the  prisoner  committed  perjury  or  not. 
[Lord  CoLEElDGE,  C.J. — But  whether  the  prisoner 
committed  perjury  depends  upon  the  nature  of 
the  proceedings  in  which  the  alleged  false  state- 
ment was  made.  A  false  oath  is  not  perjury 
unless  it  IB  made  before  a  judicial  authonty.J 
The  practice  adopted  here  was  one  which  Socon, 
V.C.,  in  the  case  of  Re  Sir  John  Moore  Mining 
Company  (W.  N.  1878,  p.  87),  said  was  the  every- 
day practice  before  the  r^i^trars  in  buikruptcy. 
[Stefhik,  J. — ^All  the  length  that  statement 
appears  to  go  is,  that  in  such  examinations  it  was 
an  erery-day  practice  for  notes  to  be  taken  by 
shorthand  writers.]  The  registrar  in  taking  this 
examination  was  not  performing  a  judicial  fnac* 
tion  at  all,  and  therefore  the  case  was  analogous 
to  that  of  the  swearing  of  affidavits  in  proceed- 
ings in  the  High  Court.  [Pollock,  B. — The 
answer  to  that  is,  that  the  taking  of  an  affidavit 
is  the  appointed  mode  in  which  evidence  which  is 
afterwards  to  be  read  in  conrt  is  to  be  taken.] 
The  point  was  discussed  in  Caudle  v.  Seymour 
(1  Q.  B.  889),  with  re^rd  to  informations  on  oath 
before  justices,  and  Patteson,  J.  said:  "Deposi- 
tions of  this  kind  are  not  like  affidavits  here, 
which  are  made  to  be  used,  or  not,  by  a  party  in 
a  cause  as  he  sees  fit."  Here  the  examinations 
need  not  be  acted  on.  [Lord  Coleridge,  C.J. — 
How  do  yon  get  over  rules  66  and  88  P]  The 
registrar  is  invested  with  power  to  take  the 
examination  by  sect.  99,  ana  is  not  allowed  to 
make  an  order  on  it.  He  is  to  report  to  the  judge ; 
therefore  he  is  not  exercising  a  judicial  function. 
The  allegation  in  the  indictment  that  the  exami- 
nation was  before  the  registrat  may  be  treated  as 
immaterial,  unless  the  registrar  most  he  cor- 
porally present  at  the  examination.  In  Stephen's 
Digest  of  the  Criminal  Law,  p.  82,  perjuiy  is 
denned  as  *'  an  assertion  upon  an  oath  duly 
administered  in  a  judicial  proceeding,  before  a 
competent  court."  [Stephen,  J. — Yes,  but  the 
whole  question  here  is,  whether  this  examination 
was  before  and  not  behind  the  back  of  a  com- 
petent court.] 

Lord  Coleridge,  C.J. — It  appears  to  me  that 
this  case  is  clear.  It  is  a  case  in  which  perjury 
is  assigned  under  these  circumatuices :  A  man  ia 
brought  up  for  examination  in  certain  bankruptcy 
proceedings  in  the  Liverpool  County  Court.  In 
such  proceedings  the  registrar  has  jurisdiction 
to  hear  evidence,  and  to  administer  the  oath  upon 
which  the  evidence  is  taken.  Now  here  t^e  oath 
iM  admitted  to  have  been  taken  and  administered 
fvtmerly,  and  thereapon  the  examinavion  pro- 
eeeded,  but  not  before  the  court  or  the  compietent 
authority  who  administered  the  oath.  The  wit- 
ness is  taken  away  into  another  room  wMIe  the 


[Gk.  Gas.  Bo. 


registrar  goes  on  with  other  wor^  and  is  examined 
in  the  room  to  which  he  is  taken,  and  tberaipoit 
he  makes  the  statements  which  it  is  said  mn 
made  before  the  r^;istrar.  I  am  of  opinion  that 
the  answers  were  not  made  before  a  court  of  oom* 
petent  jurisdiction,  and  that  the  court  was  else- 
where, and  therefore  it  was  not  before  a  court  of 
competent  authority  that  the  examination  took 
place,  but  behind  tne  court  of  competent  autho- 
rity. The  answers  which  were  received  in  the 
examination  so  held  are  those  upon  which  the 
perjury  is  assigned.  Now  it  is  most  important 
that  any  witness  who  is  examined  should  be 
examined  with  the  whole  sanction  of  the  eoiut 
before  whom  he  ia  examined,  andthejorisdiction 
of  whom  makes  that  examination  receivable  in 
evidence  afterwards  against  him.  It  is  moat 
important  that  such  examinationB  should  be  cm- 
ducted  before  a  competent  authority,  in  order 
that  snch  anthority  may  see  that  the  examinaiaoDS 
are  properly  conductm.  I  am  of  opinion  that 
this  conviction  cannot  possibly  be  snstained,  and 
that  the  practice  invoked  tojustify  itis  onewhich 
ought  at  once  to  be  put  a  stop  to. 

Denkan,  J. — ^I  am  of  the  same  opinion.  Tbs 
indictment  states  that  the  prisoner  was  summoned 
and  appeared  in  accordanne  with  the  summona  at 
the  County  Conrt  of  Lancashire,  holden  at  Liver- 
pool, to  be  examined  in  pursuance  of  the  Bank- 
ruptcy Act  1883  "  before  Mr.  Registrar  Bellringer, 
being  one  of  the  registrars  of  the  said  cmrt, 
having  power  and  jurisdiction  to  summon  aoi 
examine  the  said  Henry  Lloyd,  and  was  then  Aaij 
sworn  and  took  his  corporal  oath  npon  the  Holy 
Gospel  of  God  before  the  sud  Mr.  Ib^istrar 
Bellringer  that  the  evidence  which  be  shonia  give 
upon  the  said  examination,  that  ia  to  say,  the 
examination  before  Mr.  R^utrar  BellrinKer, 
should  be  the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  the  said  Mr.  Registrar  Bellringra 
then  and  there  having  sufficient  and  competent 
anthority  to  adminbter  the  said  oath  to  the  said 
Henry  Lloyd,  and  the  said  Henry  Lloyd  was  then 
examined  by  word  of  month  upon  his  said  oath 
concerning  the  debtor,  his  dealings  and  property, 
in  accordance  with  the  provisions  of  the  said  Act."* 
Now,  if  the  indictment  had  stopped  there,  I  very 
much  doubt  whether  it  would  not  have  been  a  baa 
indictment.  It  may  be,  however,  that  after 
verdict  that  might  have  been  cured.  At  any  rite 
the  indictment  goes  on  to  say  "that  the  said 
Henry  Lloyd  bemg  so  swcum  as  aforesaid,  not 
havingthefear  of  God  before  his  eyes,  and  npon  his 
oath  foresaid,  before  the  said  Mr.  Registrar  Bell- 
ringer  aforesaid,  falsely,  corruptly,  &c.,  did  depose 
and  swear,  &c."  How  mr  those  subsequent  alleei- 
tions  can  be  said  to  cure  that  which  makes  the 
indictment  otherwise  bad  is  doubtful.  It  is  not 
necessary,  however,  to  consider  whether  the 
indictment  is  good  or  bad,  for,  assuming  it  to  be 
good,  it  has  to  be  proved  that  the  perjury  allied 
to  have  been  committed  was  committ^  before 
Mr.  Registrar  Bellringer.  Now  that  it  was  com- 
mitted oefore  Mr.  Registrar  Bellringer  is  abso- 
lutely  disproved  by  the  evidence.  For  the  facta 
show  that  the  prisoner  was  examined  before  a 
totally  different  body  of  persons,  certainly  not 
before  Mr.  Begistiar  BeUringer.  It  is  said  thrt 
the  practice  <rf  examining  witnesses  in  the  way  in 
which  the  prisoner  was  examined  is  a  pradnce 
generally  adopted  and  of  erery-day  oocarreiKe. 
I  think  that  it  ia  not  only  a faadpractioe^  bat  Ast 
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it  is  an  illeKal  practioe.  It  is  of  the  highest 
importance  that  those  who  oome  before  the  Bank- 
roptoy  Court  Bhonld  have  the  fall  protection  of 
the  preeenoe  of  a  judicial  person  to  see  that  the 
examination  is  properlr  condnoted.  In  mj 
opinion  this  coanction  shonld  be  quashed. 

FoixocK,  3.— I  concnr.   I  have  nothing  to  add. 

Hatkivs,  J. — I  am  of  the  same  opinion.  I 
think  that  my  brother  Denman  has  already  said 
that  the  facts  contradict  the  statement  in  the 
indictment  that  the  perjnry  was  committed 
before  Mr.  Be^^trar  Bellringer.  It  is  quite  true 
that  the  oath  was  taken  before  the  registrar ;  bnt 
it  is  also  perfectly  certain  that  no  part  of  the 
examination  took  place  before  the  court,  that  is, 
Mr.  Begiatrar  Bellringer.  It  is  said  that  the 
registrar  was  in  coart,  and  was  ready  to  come  to 
the  room  where  the  examination  was  being  held 
if  wanted.  Bnt  that  does  not  distnrb  what  I 
have  said.  He  was  not  there.  Mr.  Bi^strar 
Bellringer  swore  the  witaees,  but  the  examination 
waa  taken  behind  hia  bade,  and  the  moat  that  can 
be  said  is,  tiiat  he  was  in  the  neighbonrbood  and 
would  haTo  gone  into  the  room  if  he  had  been 
wanted.  A  practice  baa  no  donbt  existed  far  Tery 
manjr  years  to  hold  examinations  in  bankniptcy 
in  this  manner.  But  it  has  always  stmck  me  as  a 
monstronslT  nnfair  praotice,  and  I  am  glad  that 
the  conrt  nave  at  last  had  the  opportunity  of- 
expressing  their  opinion  on  the  matter,  and 
4  patting  an  end  to  the  practice. 

Stkphen.  J.>-I  am  of  the  same  opinion.  And 
the  only  additional  remark  I  have  to  make  in,  that 
the  fact  of  the  matter  having  been  bronght  as  an 
appeal  ad  miaerieordiam  to  the  conrt,  was  one  of  the 
strongest  reasons  in  favour  of  the  prisoner.  The 
way  in  which  it  was  put  was,  that  if  the  r^nstrar 
is  obliged  to  be  preeent  there  will  have  to  be 
additions  made  to  the  staff  of  r^^trars.  If  that 
is  80,  all  I  can  vay  is  that  the  staff  should  be 
increased.  I  cannot  think  of  a  worse  form  of 
eoottomy  than  that  of  patting  more  work  on  a 
person  than  he  can  efficiently  perform,  in  order  to 
save  money  at  the  expose  of  the  proper  adminis- 
tration of  justice.  Svidenee  taken  in  the  way  in 
which  the  evidence  was  taken  in  this  case  is  not 
evidence  at  bM  ;  and,  therefore,  I  am  of  opinion 
that  this  conviction  shonld  be  qoasbed. 

GtmoieUon  gua»hed. 

Solicitors  for  the  proseention.  Tote*,  Siana- 
nought,  and  Johmon,  LiverpooL 

Solicitor  for  the  prisoner,  H.  T.  Neid,  Liver- 
pool.  


Sijxpm  €mi  of  luiritatatrt 

COURT  OF  APPEAL, 

Wednesday,  April  20. 
(Before  Corrox,  Lutdlet,  and  Fbt,  LJJ.) 
BiBCOB  V.  Jacesoit.  (a) 

AFFEAL  TBOX  THB  CSAITCBBT  DITIBION. 

ChmitaKe  heqwtt~-B»tahU^meta  of  tomt  ft^cAen 
and  Mffojrs  nMpiioI— Jtforhnain  Ael$—^y-^$. 

Tetlaior  directed  that,  out  of  a  certain  part  of  hia 
paw  peraonal  ettate,  «uca  ae  might  by  law  be 

f«)  BqwTtod  by  W.  a  Bin,  Kiq.,  BuiWm4»-I«w. 
ToL  LTL  N.  &,  1446. 
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bequeathed  to  charitable  purpoaet,  certain  sum* 
of  money  ehould  be  set  aj^art  and  applied  in  tk« 
ettaiilithment  of  a  tovp  lettehen  for  fns  pariah 
S-y  oni  of  a  outage  hoirpital  adjoining  thereto,  in 
tiJusK  manner  aa  not  to  violate  the  Mortmain  Aeta^ 
and  in  the  endovomeni  of  such  hoapital.  The 
money  vjoa  paid  into  court  in  an  action  to 
adminiater  the  teataiot'aperaonal  eataie,  and,  in 
antufer  to  an  tngtry  atreeted,  the  chief  derh 
found  that  fhefiind  eotdd  not  he  oppltsd  tn  aueh 
manner,  in  aeoordanee  w&ih  the  direetitnu  in  <&a 
teataioi'$  ufiU. 

Held,  ihtU  tkore  was  a  omeral  inlniion  ahovm  by 
the  taatator  to  benefit  the  poor  of  8.,  and  inaamueh 
as  the  partieular  mode  which  the  testator  had 
directed  for  doing  that  had  faOedt  th*  eomt  wovid 
eaeeute  the  trust  ey-prha,  and  diteet  a  eckuaufor 
tiiat  pwrpote  to  &a  Htded. 

Decision  of  Kaiy,  J.  (55  L.  T.  Bsp.  N.  8.  607) 
affiirmed. 

Joana  Jacksoit,  \ij  bis  will  dated  the  27feh  March 
1871,  appcnnted  the  ]alaintifls  his  execntors,  and 
(inter  oiia)  directed  his  tmBtees  or  trustee,  out  of 
sach  part  of  his  estate  as  shonld  be  pare  personal 
estat^  and  might  by  law  be  bequeathed  to  charit- 
able purposes,  to  set  apart  the  snm  of  10,0001.,  and 
as  to  40001.  part  thereof  to  apply  the  whole 
such  Bum  of  wOOl.,  or  snch  part  tnereof  as  bis  said 
trustees  or  trustee  should  in  their  or  his  absolute 
discretion  think  fit,  and  the  annual  income  of  snch 
part  of  the  said  sum  of  40001.  as  should  not  for 
the  time  being  be  so  applied,  and  which  be 
authorised  his  said  trosteea  or  trustee  to  inrest  in 
the  meantime  in  an^  of  the  modes  of  investments 
thereinafter  authorised,  in  the  establishment  of  a 
soup  kitchen  for  the  parish  of  Shoreditch,  and  of 
a  cottage  hospit^  adjoining  thereto  in  aach 
mannnr  aa  not  to  vidate  the  Mortnuun  Acts,** 
such  hospital  to  be  provided  with  not  leas  thsoi 
four  beds  for  patients  whose  cases  should  be  of 
an  urgent  character,  and  with  all  other  necessaxy 
furniture  and  appliances ;  and  as  to  60001.,  the 
residne  of  the  said  sum  of  10,0001.,  and  any 
portion  that  might  not  be  required  of  the  said 
snm  of  4000Z.  for  the  purposes  aforesaid,  the 
testator  directed  his  trustees  or  trastee  to  invest 
the  same  as  therein  mentioned,  and  to  stand 
possessed  thereof,  and  of  the  investments  thereof, 
upon  trust  out  of  the  income  thereof  to  pay  the 
salaries  therein  mentioned  to  a  resident  nurse 
and  a  surgeon  for  the  said  hospital,  and  to  apply 
the  residue  of  such  income  towards  the  necessities 
of  the  said  hospital  and  for  the  benefit  thereof, 
and  of  the  patients  who  shonld  from  time  to  time 
be  taJran  into  snch  hospitiU,  in  such  mannw  in  all 
respects  as  his  trustees  or  tmstee  should  in  their 
or  his  absolute  discretion  think  fit. 

The  testator  died  on  the  8th  July  1871.  and  his 
will  was  duly  proved.  Doubts  arose  as  to  the  vali- 
dity of  the  above-mentioned  trusts,  and  also  aa 
to  other  charitable  bequests  in  the  will.  In  1872 
a  bill  was  filed  for  the  administration  of  the 
personal  estate  of  the  testator  and  of  the  trusts  of 
Lis  will.  The  defendants  were  the  sole  next  of 
kin  of  the  testator  living  at  his  death  and  tho 
Attorney-General . 

The  case  came  before  Hall,  Y.C.  on  farther  con- 
sideration on  the  2nd  June  1881  (45  L.  T.  Bep.  N. 
S.  8),  when  it  was  argued  that  the  gift  for  the 
establishment  of  a  soop  kitchen  uid  oottagie 
hospital  was  invalid,  as  the  tnutees  would  be 
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obliged  to  hay  land  in  order  to  carry  it  into 
efEect.  It  was  held  that  the  gift  was  not  invalid, 
as  the  tmstees  might  acquire  land  already  in 
mortmain,  or  some  person  might  be  induced  to 
make  a  gift  to  them  of  land  for  the  purpoBe ;  aad 
it  waa  ordered  that  the  10,0001.  and  the  arrears 
of  interest  thereon,  shonld  be  carried  over  to  the 
credit  of  the  canse  the  account  of  "The  Soup 
Kitchen  and  Hospital  Fond,  sabjecfc  to  daty, 
and  an  inqniry  was  directed  as  to  whether  the 
fand  in  court,  or  any  part  thereof,  could  be 
^plied  for  the  establishment  of  such  soap 
kitchen  and  cottage  hospital,  and  for  the  benefit 
of  snch  hospital,  in  accoroance  with  the  directions 
in  the  wilt  of  the  testator. 

By  bis  certificate  the  chief  clerk,  upon  evidence 
that  no  land  within  the  parish  of  Shoreditch  could 
be  obtained  as  suggested  for  the  purpose  of  the 
bequest,  found  that  the  fund  could  not,  nor  could 
any  part  thereof,  be  applied  in  such  manner. 

Summonsee  were  then  taken  out  (I)  by  the 
Attomey-Groneral  to  Tary  the  certificate ;  and  (2) 
the  representatives  of  the  next  of  kin  for  pay- 
ment out  to  them,  after  providing  for  duty,  of  the 
money  in  court. 

The  first  summons  was  heard  by  Kay,  J.  on  the 
9th  Aug.  1886  and  was  dismissed. 

The  second  summons  was  heard  on  the  9th 
Kov.  1886,  when  his  Lordship  held  that  there  was 
a  general  intention  shown  br  the  testator  to 
beMfit  the  poor  of  Shoreditch,  and  as  the  par- 
ticular mode  wbiph  the  testator  had  directed  for 
domg  that  had  foiled,  he  directed  a  scheme  to  be 
settled  for  ezeoating  the  tmst  oy-pr^ :  (55  L.  T. 
Bct^  K.  B.  607.) 

This  waa  au  appeal  from  those  two  decisions. 

Sir  R.  WAtter,  Q.O.  (A.-&)  and  InoU  Joyce 
for  the  Grown. — This  tmst  is  one>  which,  at  any 
rate,  the  oonrt  will  carry  out  cy-priw,  and  if  a 
scheme  is  directed  to  be  settled  for  that  purpose, 
and  the  court  holds  that  the  next  of  kin  are  not 
entitled  to  this  money,  the  appeal  from  the 
refusal  of  Kay,  X  to  vary  the  chief  clerk's  certi- 
ficate will  be  abandoned. 

Pearson,  Q.C.  and  Cecil  BuateU  for  the  next  of 
kin. — The  fund  cannot  be  applied  as  the  testator 
directed,  and  the  gift  therefore  fails  altogether 
and  the  next  of  kin  are  entitled.  The  doctrine 
of  cy-pres  does  not  apply  here,  as  there  is  no 
indication  nf  a  general  charitable  intention,  but 
it  is  a  direction  to  apply  a  particular  sum  in  a 
particular  manner.  In  order  that  the  doctrine 
can  apply,  thpre  must  be  first  a  general  dedica- 
tion to  charitable  purposes,  and  then  subordinate 
words  showing  a  mo^  of  carrying  that  intention 
oat.   They  referred  to 

Attomey-Qeneral  y.  Williams,  4  Beo.  C.  C.  525 ; 
Re  Ovey ;  Ovey  r.  Bnadbmt,  52  L.  T.  Bep.  N.  8. 

849;  29Cfa.I>iT.  560; 
ClaTk  V.  Taylor,  21  L.  T.  Bep.  O.  3.  2S7;  1  Drew. 

m-, 

Fiak  Y,  Attorney-General,  17L.T.  Bep.N.S.  27;  L. 

Bep.  4  Eq.  ^ : 
Ckaniberlayn  v.  Brockett,  27  L.  T.  S^.  27.  S.  92 ; 

L.  Bep.  sob.  App.  20S; 
^ttorney-G«Mral  t.  Irpmnontw*'  Ctom|Mmy,  9  Vy. 

A  E.576: 
Cherry  r.  IToft,  1  ISj.  A  Cr.  128, 132. 

TFiiT,  L.J.  referred  to  Attomey^Qeneral  y.  Pyle, 
1  Atk.  436,  and  Moggrtdge  v.  Thachwdl,  7  Yes. 
88.] 

Edwin  Ward  and  F.  E.  Ward  for  the  tnutees. 


Cotton,  L.J. — This  is  an  appeal  from  an  order 
made  in  November  by  Kay,  J.,  and  that  order 
directed  a  reference  to  settle  a  scheme  for  the 
application  of  a  sum  of  lO.OOOZ.  and  intemst  for 
a  charitable  purpose.  For  the  purpose  of  this 
appeal  and  that  order  we  mnst  assume  that  the 
bequest  contained  in  the  will  conld  not  be  carried 
into  effect  in  accordance  with  the  particular  or 
special  directions  contained  in  the  wiU,  as  wu 
found  by  the  chief  clerk's  certificate.  That  certi* 
ficate  was  objected  to,  but  Kay,  J.  overruled  thi^ 
objection,  and  for  the  purpose  nf  this  appeal  the 
Attorney-General  does  not  press  his  a|^ieil 
against  that  decision  of  Kay,  J.,  and  we  con- 
sider the  case  on  the  footing  of  the  order  having 
been  made  on  that  certificate.  The  real  question 
is,  whether  or  not  the  court  can  in  the  case  of  a 
leitacy  like  this  apply  the  doctrine  of  cy-pri*  P  It 
is  clear  that  when  a  legacy  is  given  to  a  particular 
le^tee  and  that  legatee  cannot  take,  he  having 
failed  before  the  death  of  the  testator  or  before 
the  legacy  was  made  payBble,  there  being  ouIt 
the  gin  to  the  particnW  l^atee,  nven  thon^ 
that  legatee  is  an  institution,  the  le^iaoy  full  if 
the  l^atee  cannot  or  will  not  t^e  it.   But  die 

?aestion  really  which  we  hare  to  consider  is  this, 
s  this  to  be  considered  as  a  I^acy  to  a  partieolar 
institution  which  cannot  be  carried  into  effect,  or 
do  we  see  here  an  express  intention  by  the  testator 
to  benefit  the  poor  of  the  parish  of  Shoreditdi. 
pointing  out  a  particular  mode  in  which  he  desires 
that  benefit  shonld  be  given  effect  to  P    If  the 
latter  is  his  intention,  then,  if  that  particular 
mode  cannot  have  effect  given  to  it,  the  cooit 
will  take  hold  of  the  charitable  intention  to 
benefit  the  poor  of  the  parish  and  apply  the 
legacy  in  the  best  way  cy-^ea  for  their  benefit 
Now,  in  my  opinion,  notwithstanding  the  argu- 
ment which  haa  been  addressed  to  as,  there  is 
here  that  general  intenticm.  It  is  very  true  that 
the  testator  leKves  certain  things  to  be  done  bgr 
the  tmstees  to  whom  he  is  giving  the  sum  at 
10,0002.,  sad  if  that  is  to  be  considered  as  a  gift 
to  an  existing  institution,  or  as  a  gift  for  that  pur» 
pose  obI^,  it  would  of  course  fiuL   Bat  then,  in 
my  opinion,  looking  at  the  whole  of  this  clanse 
what  one  sees  is  an  intention  on  the  part  of  the 
testator  to  give  10,0001.  to  the  sick  and  poor  of 
the  parish  of  Shoreditch,  pointing  out  how  ha 
desires  that  intention  to  be  carried  out.  Then 
the  testator's  intention  to  benefit  the  poor  of 
Shoreditch  by  a  good  charitable  gift  wUl  have 
effect  given  to  it  according  to  the  general  prin- 
ciple laid  down  long  ago  b^  this  court  of  appk- 
ing  it  ey-prba.   If  the  direction  had  been  that  the 
trustees  must  build  the  particular  building  in  the 
pariah  of  Shc««dit6h,  there  might  be  some  diffi- 
culty, but  what  the  testator  desires  to  do  is  to  direek 
a  particular  kind  of  hoepital  and  a  soup  kitchen 
for  the  poor  of  the  pansh  of  Shoreditch  to  be 
built.   To  my  mind  that  shows  that  he  intends, 
not  that  it  is  to  be  located  in  a  particular  place, 
though  that  may  be  au  effectual  means  of  giving 
effect  to  the  particular  directions,  if  a  place  tu  the 
parish  could  be  found,  but  diat  it  is  for  the  parish 
— that  is,  for  the  benefit  of  the  parish,  that  is.  for  , 
the  benefit  of  the  poor  in  the  parish  of  Shore- 
ditch,  That  is  to  be  done  by  providing  them  with 
soup  in  this  kitchen,  by  providing  them  with 
relief  in  a  cotta^  hospital ;  uid  wen  the  viH 
contains  a  direction  that  there  is  to  be  a  womsa 
living  in  the  hoBptiJ  to  look  after  the  inoMle^ 
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Or.  or  Aff.]      TSovn  Cxxulal  Wamoh  Go.  r. 

W)d  that  ft  sum  of  money  abftll  be  pftid  to  a  medical 
man  to  attend  to  them ;  and  that  the  trustees 
■hall  apply  the  residne  of  sach  annnal  incoran 
towards  the  necessities  of  the  said  hospital,  and 
for  the  benefit  thereto,  and  of  the  patients  irho 
Bhall  from  time  to  time  be  taken  into  snch  hospital, 
in  such  manner  In  all  respects  as  his  trostee*  or 
trustee  shall,  in  their  or  his  absolnte  discretion, 
think  fit.  Of  coarse  we  hare  to  determine  what 
is  the  effect  on  the  mind,  locMng  furty  at  the 
words  need  by  the  testator  to  see  what  hia  inten- 
tion was.  To  Toj  mind  the  clear  result  is,  that 
be  intended  to  give  this  money  for  the  benefit  of 
the  poor  of  the  parish  of  Shoreditch,  which  is  a 
good  charitable  oequest,  and  to  provide  for  that 
primarily  in  the  particular  way  he  points  ont.  If 
that  &il8,  then  the  doctrine  of  ey-prv8  applies,  and 
Kay,  J.  was  right  in  directing  a  reference 
to  ascertain  what  was  the  best  means  for  giving 
effect  to  his  intentions,  having  regard  to  what  he 
has  said  in  the  will  as  to  the  particular  mode  in 
which  be  desires  bis  intentions  shonld  hare  effect 
given  to  them.  In  my  opinion  this  appeal  tails, 
and  then  the  other  appeal  is,  of  course,  abandoned 
hj  tiie  Attomey-Creneral. 

LnrDLET,  L.J.— I  am  of  the  same  o^nion.  I  do 
not  think  that  there  is  really  mnch  dimcnity  in  the 
ciiiestion.  It  has  been  fonnd,  rightly  or  wrongly, 
that  this  10,00(^  cannot  be  applied  for  the  esta- 
blishment of  sach  soap  kitchen  and  cottage 
hoap'tal,  and  for  the  benefit  of  the  hospital  in 
acOOTdance  with  the  directions  of  the  will.  I  am 
not  at  all  satisfied  that  that  is  right,  bnt  wo  mnst 
assnme  that  it  is.  If  it  is,  it  mnst  be  simply 
faecanse  no  place  can  be  found  in  the  parish  for 
establishing  tbis  soap  kitchen  and  hospital.  It  is 
perfectly  conceivable  that  that  finding  ma^  not 
be  right,  but  I  will  take  it  as  right.  What  is  the 
conseqaence  of  that  ?  It  seems  to  me  to  be  per- 
fectly obvioas  that  what  the  testator  really  was 
aiming  at  was  to  provide  food  and  medical 
attendance  for  the  poor  of  the  parish  to  the 
extent  of  his  ability  as  measured  oy  hia  becpiest 
of  10,0001.  There  is  no  partioalar  direction  as  to 
where  the  kitchen  or  hospital  are  to  be.  nor  as  to 
-whether  they  are  to  be  in  the  parish  or  ont  of  the 
parish.  They  are  to  be  for  the  benefit  of  the 
parish,  and  to  liken  this  to  a  bequest  to  a  par- 
ticular institution,  or  to  sach  a  case  as  Cherry  r. 
MoU  {ubi  mp.),  where  the  money  was  giTmi  to 
buy  a  particular  presentation  of  one  boy  to 
Christ's  Hospital,  is  to  compare  this  case  to 
those  which  are  obviously  dissimilar  from  it. 
Other  cases  are  much  nearer  to  it.  The  whole 
doctrine  is  perfectly  well  settled,  and  it  appears 
to  me  that  the  object  of  the  testator  here  is  to 
establish  a  charity  for  the  benefit  of  the  poor, 
with  a  particular  mode  of  doing  it  if  it  can  be 
accomplished  in  that  manner,  and,  if  it  cannot 
be  accomplished  in  that  manner,  then  in  some 
other  mode  in  which  it  can.  It  appears  to  me 
that  to  give  the  next  of  kin  this  10,0007.  would 
be  quite  unreasonable. 

Fkt,  L.J.  concurred. 

Solicitors  for  the  Crown,  Hare  and  Co. 

Solicitors  for  the  next  of  kin,  Pattiamh  Wigg, 
and  Co. 

Solicitors  for  the  trustees,  AngtU,  Jmhert-Terry, 
and  Page. 


If  ANCHXSTBK,  Ac,  BaILWAT  Co.        [CI.  OF  AfP. 

Dee.  1,  3,  4,  6,  and  15,  1886. 
(Before  Cotton,  Bowen,  and  Far,  L.JJ.} 
.F'6b.22aful24,1887. 
(Before  Gomnr,  LmuAT,  and  Loiss,  L.JJ.) 
North  Ckxtbaz.  WAecov  Cwfaht  v.  Mav- 

CQESTXR,  SbBFFIXLD,  ADD  LnrCOLNSHIBl  BaTL- 
WAT  COMPAITT.  (a) 

APPBAL  FROM  THE  CHANCERY  DIVI8I0K. 
SoZe  of  waggona — Be-letting — Hiring  agreement— 
Option  to  pureJutae — Loan — BUU  of  Sale  Act 
(1878)  AmmdmaU  Ad  1882  (45  ^  46  Viet.  e.  43), 
».  9 — Railway  eompaw—ToUB — Haulage — User 
of  line — Bailmaye  Cfiauece  Consolidation  Act 
1845  (8  ^9  Viet.  c.  20),  $.  97. 

The  plaint^ eompam/,  after  some  rtegotiatione^paid 
to  or  on  heihalf  of  a  coUiery  company  the  sum  <^ 
lOOOZ.,  and  took  reeeipte  and  an  tnvoiee  m  toMea 
the  idOOt.  was  deterged  aa  the  purchaee  money 
for  100  waggone.  An  agreement  was  aleo 
executed  by  which  the  plaintiff  company  let  the 
waggons  to  the  colliery  company  for  three  years 
at  a  rent  payable  guarierly,  the  total  rent  frr  the 
three  years  amomtirig  to  lOOOI.  with  interest  at 
7  per  cent,  per  annum.  There  was  a  proviso  that, 
ijAe  rent  should  beinarrear  for  seven  days,  the 
plaintiff  company  might  seize  the  waggons  and 
pui  an  end  to  the  agreement;  and  the  colliery 
company  had  the  opium,  at  the  end  of  the  three 
years,  of  purchasing  the  toaggons  for  a  nominal 
sum.  Toe  rent  being  in  arrear,  theplaintilff  com- 
pany seised  all  the  waggons  exospt  nvne  which  the 
defendant  company  had  iaken  possession  qf^ 
eUaiming  a  lien  on  them  under  the  BaiUoau 
Glauses  ConsoUdatian  Act l&iS,  s. 97, for  ''toXUT 

The  defendant  company  sMpiplied  mottve  power  to 
propel  the  waggons  over  their  railway,  and  sent 
mcmthly  accounts  to  the  colliery  company  charg- 
ing againri  each  waggon  load  a  sum  for  carriage 
made  up  of  a  charge  authorised  by  their  fecial 
Act  for  the  use  of  the  Ztne,  and  an  additioTuU 
charge  for  the  supply  of  hcomotive  power,  and 
claimed  the  sum  due  to  them  on  the  monthiy 
accounts  as  "tolls." 

The  plaintiff  company  commenced  thie  action  to 
recover  possession  of  ike  nine  waggons,  and  the 
defendant  company  contended  thai  the  transac- 
iion  earned  out  by  the  agreement  was  a  loan,  and 
that  the  agreement,  ratemta,  and  inyoiee  consti- 
tuted a  biU  of  sale,  whtM  was  not  in  the  form 
preacribed  by  theBilla  of  Sale  Act  (1878)  Amend- 
ment Act  1^2,  and  hem  not  been  registered,  and 
thai  the  transaetion  was  void. 

Held,  that  there  wax  a  perfected  transaction  of 
pu/rchcue  arui  sale  independently  of  and  before  the 
execution  of  the  docaments,  and  there/ore  the 
documents  did  not  constitute  a  bill  of  sale  wUhin 
the  Act. 

The  eases  on  the  Bills  of  Sale  Act  considered. 

Ex  parte  Odell  (39  L.  T.  Sep.  K.  8.  33 10  Gh. 
JJUv.  76)  and  Ex  parte  Cooper  (39  L.  T.  B«p, 
N.  S.  521;  10  Gh.  JHv.  S13)  distinguished. 

Held,  also,  that  the  charges  of  the  defendant  cam- 
poMi  were  not  "toUs"  within  sect.  97  of  the 
Railways  GloMses  Consolidation  Act  1845 ;  but 
that,  if  they  were,  the  deftmdant  company  had  no 
right  to  detain  the  waggons  as  against  the 
pUtintiff  company. 

Decision  of  Bacon,  V.C.  (54  X.  T.  Bep.  N.  B.  487; 
32  Ch.  Div.  477)  reversed. 

(a)  Coported  by  W.  C.  KBs,  Esq.,  BftRmer4t-l4tv. . 
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This  action  was  brought  to  obtain  possession  from 
the  defendants  of  nine  trucks  or  waggons  used  for 
the  conveyance  of  coal  by  railway,  which  the 
plaintiffs  alleged  were  their  property,  and  were 
Trrongfnlly  d^ined  by  the  deiendants. 

In  Feb.  1884  the  Blacker  Main  Colliery  Company 
being  desirous  of  raising  the  sum  of  lOOOI.,  i^-eed 
to  sell  100  railway  waggons  to  the  North  Central 
Waggon  Company  for  that  sum,  it  being  also 
agr^d  that  tbe  waggon  company  sbonld  let 
them  to  the  colliery  company  on  a  hiring  agree- 
ment. 

By  an  agreement  dated  the  18th  Feb.  18S4f,  the 
colliery  company  agreed  to  hire  from  the 
waggon  company  100  railway  coal  waggons  for 
a  term  of  three  years  at  a  yearly  rental  of 
8721.  10s.,  payable  qnarterly,  the  tenants  to  do 
all  necessary  repairs  and  to  deliver  np  the 
wH«onB  at  ^e  end  of  the  term  unless  purchased 
by  niem  aa  therrinafter  provided;  and  it  was 
agreed  that  whenever  the  rent  should  be  in  arrear 
"for  seven  days  it  should  be  lawful  for  the  waggon 
company  immediately  thereupon  to  enter  upon 
any  lands  of  the  tenants  and  distrain  upon  and 
seize  the  waggons ;  that  if  the  rent  should  be  in 
arrear  for  seven  days  the  same  having  boen 
'demanded  in  writing,  or  if  tbe  tenants  should  not 
exercise  the  option  of  purchasing  at  the  end  of  the 
three  years,  or  should  part  with  the  possession  of 
tbe  waggons  without  the  waggon  company's  con- 
sent, or  should  suffer  the  waggon  company's 
nameplates  to  be  removed,  or  should  become 
bankrupt,  the  waggon  company  might  seize  and 
remove  the  waggons,  and  so  pnt  an  end  to  the 
agreement ;  and  that,  on  payment  of  all  the  sums 
payable  for  the  three  years,  according  to  the 
agreement,  the  tenants  should  have  the  option 
4a  purchasing  the  waggons  at  1«.  per  waggon. 

These  waggons  had  ori^nally  belonged  to  a 
company,  called  the  Shefioeld  Waggon  Company, 
and  the  colliery  ocunpany  still  owed  them  2572. 
for  the  purchase  <d  the  waggons.  On  tbe  19th 
Yeh.  the  plaintiff  company,  at  the  request  of  the 
colliery  company,  posted  a  cheqae  for  267i.  to 
the  Sheffield  Company,  and  also  a  cheque  for  7431., 
the  balance  of  the  lOOOi.,  to  the  coUieiy  company. 

The  colliery  company  then  sent  the  following 
invoice  to  the  waggon  company : 

Blacker  Main  CoUiery,  near  BamBler, 

Feb.  18. 1884. 
Messrs.  The  North  Central  Wanon  CompaDj. 
Dr.    To  the  Blacker  Main  CmiI  Company. 
Veb.  18, 1884.— To  100  wa^ns,  No.  1  to 
100,  and  bearinf  Sheffield  Waavon  Com- 
panT'a  plates  Nos.  8675  to  8774,  and 
marked    The  Blacker  Main  Coal  Com- 
pany, Bamaley"   jEIOOO   0  0 

Ct.   Feb.  19.  —  By  cheque  p^abla  to 
Sheffield  Waggon  Company    J12S7  0  0 


^£743  0  0 

The  Sheffield  Waggon  Company  sent  to  the 
plaintiffs  a  receipt  for  the  257k,  which  was 
mpreased  to  be  "  for  redemption  of  100  waggons, 
2fos.  8675  to  8774.  leased  to  the  Blacker  Main 
Coal  Company."  The  colliery  company  sent  to 
the  plaintiff  company  a  receipt  for  the  7431.,  dated 
tiie20th  Feb.,  as  follows  : 

Beoeived  of  the  Vortb  Central  Waggon  Company 
^^ne,  valae  748t.  whioh  is  placed  to  your  credit,  with 

The  colliery  company  were  in  the  habit  of  asing 
the  defendants'  railway  for  the  purpose  of  trans- 


mitting their  coal  in  the  waggons  in  qnestilDB  to 
their  cnstomens,  and  the  defendai^  aappUed 
motive  power  to  haul  such  waggons  over  the  rail* 
way  to  their  several  places  «  destination.  Tbe 
tolls  for  such  carriage  and  haulage  were  not 
collected  at  once,  but  a  ledger  account  was  opened 
by  the  defendants  with  the  colliery  company,  ud 
the  account  was  rendered  once  a  month,  aim  wis 
paid  down  to  Oct.  1884.  From  that  date  to  tiie 
29th  Jan.  1885  the  defendants  continued  to  haul 
waggons  for  the  colliet7  company,  duu^ng  thom 
with  the  tc^  Each  monthly  account  from  the 
Isfe  Oct.  had  been  sent  in  by  tbe  defendants  to 
the  colliery  company  in  the  usual  oontwk  Tbtm 
monthly  accounts  m  every  case  contained  the 
numb^  of  the  waggon,  the  weight  hauled,  its 
destination,  and  the  amount  of  ttul  charged,  sndi 
items  being  separately  stated.  On  the  4th 
the  defendants  sent  to  the  colliery  compuiyafoll 
statement  of  account  showing  the  amounts  dae 
for  tolls  from  the  colliery  company  down  to  the 
end  of  January,  and  a  letter  demanding  payment. 
The  colliery  company  then  being  insolvent,  the 
defendants,  in  exercise  of  the  powers  which  tixr 
contended  were  conferred  on  them  by  the  97tb 
section  of  the  Railways  Clauses  Consolidation 
Act  1845,  detained  the  nine  waggons  in  questions, 
then  upon  their  railway,  on  various  days  before 
the  18tli  March  L885. 

The  waggons  had  the  name  of  the  collierr  com> 
pany  painted  on  them  in  large  letters,  and  also  a 
small  plate  with  the  plaintiff  company's  name 
on  it. 

The  colliery  company  made  default  in  paymrat 
of  the  quarterly  payments  of  their  rent  doe  to 
the  waggon  company  under  the  agreement  on  tbe 
Ist  Dec.  1884  and  1st  March  1885,  and  the  wwon 
company  claimed  the  wag^os  as  their  shafts 
property,  and  brought  this  action  to  compd  the 
railway  company  to  deliver  up  the  nine  waggons 
detained  by  them. 

The  railway  compuiy  contended  that  tbe  trans- 
action of  Feb.  1884  was  in  effect  a  bill  of  sale  by 
the  Blacker  Company  to  the  plaintiffs  to  secure 
the  sum  of  lOOOI.,  and  that,  as  it  was  not  registered, 
and  was  not  in  the  form  prescribed  by  the  BiUs 
of  Sale  Act  (1878)  Amendment  Act  18^  it  was 
absolutely  void,  and  that  tbe  property  in  the 
waggons  never  passed  to  tbe  pluntiffs.  Tbe 
plaintiffs  contended  that  the  transaotiiHi  was  a 
bond  fide  purchase  and  re-letting. 

The  case  was  heard  by  Bacon,  V.C.  in  March 
1886,  who  dismissed  the  action,  holding  (54  L.  T. 
Bep.  N.  8.  487;  32  Ch.  Div.  477)  that  the  con- 
tention of  the  defendants  that  the  agreement,  re- 
ceipts, and  invoices  constitnted  a  bill  of  mIa  was 
rigbt,  and  also  that  ihej  had  a  lien  on  the 
wagi^ons  tar  the  tolls  as  claimed  hy  them. 

The  waggon  company  appealed. 

The  question  as  to  whether  or  notthedocn- 
ments  oonstitnted  a  bill  of  sale  was  first  signed. 

Bigby,  Q.C.  and  Phtpmm  Beale  for  the  ami- 
lants. — ^TlwBe  documents  do  notoonstitnteabulof 
sale,  ^ere  never  was  the  relation  of  debtor  and 
creditor  between  the  Blacker  Company  and  the 
wa«i:on  company.  There  was  no  loan  at  all,  but 
a  sue  of  these  waggons  oat  and  out,  followed  by  s 
hiring  agreement.  The  transaction  was  dmilar 
to  that  in 

Tbrbhtrw  SaQiuay  Waggon  Comvamit  v.  Ibdsft,  45 
I..T.Bep.N.S.747  ;  21  Ch.  IHTsW. 
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Ct.  01  An.]     NOBTH  GEVtuL  Wasgov  Ga  v.  Havcebrbb,  Sbc,  Bultat  C!a     [Gt.  or  An. 


Tbere  was  a  btti^;Mii  and  a  sale  of  these  waggons 
«t  oommon  law,  independoitly  of  any  dooument, 
whkAi  distingniehes  tnis  case  nam 

AjMwte^OMI,  89  L.  T.  Bap.  N.  8.  888;  10  Ch. 

There  is  no  bill  of  sale  within  the  definition 
in  seet.  4  of  the  Bills  of  Sale  Act  1878  (41  &  42 
Tict  o.  31).  [Bowiir.  L.J.  referred  to  S» 
^rU  Hvhhard,  17  Q.  B.  Dir.  690.]  The  Act 
of  1882  goes  fnrther  than  that  of  1878.  and 
aimed  at  annihilating  certain  classes  of  tranaac- 
tioDS,  bat  this  is  primdfaeie  not  one  of  them.  It 
does  not  come  within  sect.  9,  as  the  relation  of 
debtor  and  creditor  did  not  exist  here  except 
between  the  18th  Feb.  and  the  actoal  payment  of 
the  money,  and  then  the  plaintifF  company  were 
the  debtors  and  the  Blacker  Company  the 
«iTCditora.  The  kind  of  ixutrament  refOTred  to  by 
tite  Act  ia  one  wfaioh  is  relied  on  as  conferring  a 
titie  on  the  grantee,  and  the  definition  is  given  in 
■set  4  of  tho  Act  of  1878  as  interpreted  by  sect.  3 
cf  the  Act  of  1882.   The^  aUo  r^erred  to 

Mandm.  T.  IfMdmM,  45  L.  T.  Bep.  N.  S.  801;  7 

Q.B.  DiT.80; 
SyerI«V     JPwwrf,  L,  Bep.  6  C.  P.  14i  i 
AlUop  r.  Day,  5  L.  T.  Bep.  N.  S.  S20 ;  7  H.  A  N.  457. 

Hmn  CoUint,  Q.C.  and  C.  A.  BmeeU  for  the 
defendants. — ^The  real  transaction  carried  out  was 
that  of  a  loan  and  secnrity  for  the  loan.  That  ia 
shown  by  the  hiring  agreement,  the  invoice,  and 
the  receipt.  They  are  tne  doooments  of  title,  and 
e(nistitiit6  therefore  a  bill  of  sale  under  the  Act  of 
188%  and  onght  to  have  been  rwistered,  and  not 
having  bem  r^fistered  are  void.  There  was  no 
■ale  independently  of  these  docnmeata,  as  on  the 
Ifth  Feb.  the  BUcker  Company  were  not  in  a 
position  to  sell  the  wagons.  Thej  belonged  to 
the  Sheffield  Waggon  Company,  and  a  part  of  the 
loui  waa  need  in  paying  that  company  oft  in  order 
that  the  Blacker  Company  might  be  able  to  deal 
with  them,  and  the  money  was  not  received  by  the 
Sheffield  Company  till  M.  these  documents  had 
passed  between  the  parties.  The  reasons  given 
by  the  Court  of  Appeal  in  Bas  parte  Orawcowr 
(89  L.  T.  Bep.  N.  S.  2;  9  Ch.  Div.  419)  for 
holding  that  the  document  in  that  case  was 
not  a  bill  of  sale  show  that  this  is  a  bill  of 
sale.  There  was  no  change  in  the  possession  of 
the  mggons.  In  Yorli^tin  Waggon  Oompany  v. 
XaeGUtre  the  dnnimstanoes  were  different  to  the 
ueaent  case.  The  reason  of  the  decision  in 
Manden  v.  MeadoioB  was  that  there  was  a  com- 
jdete  transaction  of  purchase  and  sale  inde- 
pendently of  the  document  which  it  waa  con- 
ten^d  waa  a  bill  of  stUe.  They  also  referred  to 
Xw  parU  Odell,  8»  L.  T.  Bep.  N.  S.  3SS;  10  Ch. 
DiT.  76 ; 

Oochrana  t.  Matthew;  89  L.  T.  Bep.  N.  8.  334,  n. ; 

10  Ch.  Dir.  80,  n.; 
Ex  parte  Coovtr,  89  L.  T.  Bep.  N.  S.  521 ;  10  Ch. 

XHy.  818; 

Woodgate  v.  Om</^,  48 L.  T.  Bep.  K.S.  8«;  6  Ex. 
Div.  M; 

fii^^IiCtl*.  54  L.  T.  Bep.  N.  S.  868 ;  17  Q.  B. 

AUanon  t.  WHita,  8  De  G.  A  J.  97. 
Sigby,  (2.C.  in  reply. 

ConoN,  L.J.— 'This  is  an  action  brought  hy  the 
27orth  Central  Waggon  Gonipaoy  ajgainst  the 
Kanchester,  Sheffield,  and  Lincolnshire  Bailway 
Company,  in  consequence  o£  the  detention  A 
certain  waggons  on  which  they  claimed  alien 
under  the  97th  section  of  the  Bailwaya  Clauses 


Consolidation  Act  1845,  for  tolls  which  thery 
sieged  were  due  to  them ;  and  the  qneation  we 
have  to  decide  is,  whether  the  defendant  company 
have  succeeded  altogether  in  showing  that  the 
plaintiff  company  had  no  title  ^  all  to  the 
waggons.  Now  the  mode  in  which  the  defendants 
seeK  to  defeat  the  title  of  the  plaintiffs  is  this. 
They  say  that  there  were  in  this  case  documents 
which  amounted  to  a  bill  of  sale  under  the  Acts 
of  1878  and  1882,  and  that  those  documents,  not 
being  in  accordsjioe  with  the  Act  of  Barliament 
were  void,  and  that,  therefore,  the  title  of  the 
plaintiffs  was  altogether  avoided.  They  rely  on 
the  9th  section  of  the  Act  of  1882  which  is  this : 
"  A  biU  of  sale  made  or  giren  by  way  of  seouri^ 
for  tlw  payment  of  money  by  the  grantor  thereof 
shall  be  void  nnlflsB  made  in  acooraance  with  the 
form  in  the  sdiednle  to  Act  annexed."  Un- 
doubtedly the  docnmenta  which  are  aiod  to  be  a 
bUl  of  sale  were  not  in  aooordanoe  with  that  form. 
There  are  two  qneationa  to  be  oonsidmd :  first, 
whether  there  is  or  are  any  document  or  dooo- 
ments  which  can  be  considered  a  bill  of  sale 
within  the  Acts:  and  secondly,  if  so,  whether 
th^  are  security  for  the  payment  of  money  by 
the  grantor.  There  are  three  documents  here. 
There  was  the  agreement  entered  into  between 
the  plaintiffs  and  the  Blacker  Company  for 
letting  the  waggons  to  the  Blacker  Company ;  and 
then  uiere  are  two  other  documents — an  invoice 
sent  by  Uie  Blacker  Company  to  the  plaintiff  com- 
pany, and  a  receipt  given  by  the  Blacker  Com- 
pany fortheanm  <tf  numeypaid  to  that  company 
by  the  pbintiffs.  Of  course,  the  hiring  and 
letting  agraement  cannot  of  ita^  be  a  UU  ca  sale, 
but  it  may  be  looked  at  to  see  what  the  natare  of 
the  transaction  was  as  regards  the  second  part  of 
the  transaction.  It  cannot  be  a  bill  of  sale  within 
the  meaning  of  that  sect.  9,  because  it  was  not  to 
secure  the  piyment  of  money  by  the  grantor 
thereof,  which  was  the  plaintiff  company.  But 
it  was  ur^ed  that  the  otner  two  documents  con- 
stitute a  bill  of  sale.  I  think  I  ou^b,  before  I 
refer  to  the  Act  of  Parliament,  to  consider  what 
the  facts  of  the  present  case  are.  From  the 
parol  evidence  it  appears  that  shortly  before  the 
18th  Feb.  1884  there  was  a  negotiation  between 
the  plaintiff  company  and  the  Blacker  Company 
— which,  though  calling  itself  a  company,  was 
only  a  private  partnership — the  Blacker  Com- 
pany requiring  to  raise  money ;  and  the  plaintiff 
oompany,  being  a  company  that  made  and  bought 
and  let  out  for  hire  waggons,  l^^  one  of  their 
officers  expressed  their  willingness  to  buy  the 
waggons  for  lOOOI.,  uid  then  to  let  them  upon  a 
hiring  agreement  to  the  Blacker  Company.  The 
date,  which  is  of  the  greatest  importance,  upon 
the  evidence  as  regards  the  transaction  between 
the  Blacker  Company  and  the  plaintiff  company, 
was  the  18th  Feb.  Before  that  time  the  amount 
of  money  to  be  given  and  the  waggons  which  they 
were  to  buy,  as  they  sa^,  was  altogether  settled, 
and  before  that  time  it  was  found  how  much 
money  had  to  be  paid  by  the  Blacker  Company 
to  the  Sheffield  Company  who  had  an  interest, 
probably  the  legal  interest,  in  these  waggons,  and 
to  whom  the  Bladcer  Company  had  to  pay  a  sum 
of  money  before  they  oonid  call  the  waggons  their 
own.  1*0  my  mind,  thongh  it  was  not  made  out 
very  clearly,' the  Sheflleld  Company  most  be  con- 
sidered as  havii^  had  the  property  in  these 
wagons,  and  the  Blacker  Companv  as  having 
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the  equitable  right  to  than  or  the  right  to  claim 
them  on  payment  of  the  snm  which  vas  dae  to 
the  Sheffield  Company.  It  is  quite  clear  that 
that  amount  was  settled  before  the  18th  Feb. 
That  being  bo,  before  the  18th  Feb.,  the  terms  of 
the  hiring  and  letting  agreement  waa  settled  as 
between  the  parties.  Then,  on  the  18th  Feb., 
there  is  a  meeting,  and  that  meeting  was  between 
those  representing  the  plaintiff  company  and 
thoBQ  representing  the  Blacker  Com[^ny;  and 
the  evidence  about  that  is  the  evidence  of 
Mr.  Ball,  the  secretary  of  the  plaintiff  company 
[Hia  Iiordship  then  read  the  evidence.]  Now 
what  does  meA  come  to?  Am  I  understand  it, 
there  is  an  agreement  made  between  Mr.  Ball 
aud  Mr.  Malloon,  as  representing  the  plaintiff 
company,  and  Mr.  Wilcook,  as  representing  the 
Blacker  Company,  on  the  18th,  and  on  the  same 
day  the  directors  of  the  plaintiff  company  recog- 
nised the  agreement  as  having  been  made  on 
their  behalf  1^  signing  the  two  cheques  which 
were  wanted  in  order  to  complete  the  transaction 
by  payment  of  the  10002. — that  is  to  say,  2571.  was 
paid  to  the  nominees  of  the  Blncker  Company,  the 
persons  whom  they  named  to  receive  part  of  the 
money,  and  in  that  sense  their  nominees,  but  the 
persons  in  whom  the  property  was  then  vested ; 
and  the  remainder,  743t.,  was  paid  to  the  Blacker 
Company.  If  it  had  stood  there  alone,  in  my 
opinion,  there  woold  have  been  a  complete  con- 
tract of  purchase  and  sale  as  between  the  Blacker 
Company  and  the  plaintiff  company.  Bot  then, 
nndoabtedly,  one  must  look  at  the  letters  which 
passed  between  the  parties  which  are  in  evidence. 
There  are  letters  on  the  18th  Feb.  which  must 
have  been  written  after  the  agreement  to  which 
I  have  just  referred  had  been  come  to.  because  on 
the  18th  there  is  a  letter  from  Mr.  Barras,  who 
was  one  of  the  officers  of  the  plaintiff  company,  in 
which  he  says  this :  "  I  have  this  day  sent  cheque 
to  Mr.  Wilicook  for  Sheffield  Waggon  Company, 
and  will  forward  the  cheque  payable  to  Messrs.  the 
Blacker  Main  Company  on  receipt  of  invoice, 
made  ont  on  their  usual  form  as  the  enclosed  co|^ 
invoice,  together  with  the  names  and  addresses 
of  the  five  partners.  Please  let  me  have  theno  by 
early  post  to-morrow,  so  that  I  can  forvrard 
eheqne  to-morrow,  and  much  oblige."  That 
clearly  must  have  been  after  the  signing  of  the 
cheques  by  the  directors,  which  were  signed  at 
one  and  the  same  time.  "Now  the  defendants 
have  not  pnt  in  evidence  any  resolution  at  all  of 
the  board  of  directors  of  the  plaintiff  con^any, 
and  upon  the  evidence  of  Mr.  Ball,  which  I  have 
read,  there  was  no  statement  by  him,  and  nothing 
was  elicited  from  him  in  cross-examination  as  to 
the  sending  of  this  invoice  being  made  a  condition 
of  the  contract,  so  that  there  would  be  no  contract 
before  this  document  vraa  sent ;  and  it  does  not 
appear  how  or  why  it  was  sent.  "We  have  the 
document,  and  one  cannot  qnite  nnderstand  the 
object  of  it ;  but  it  rather  looks  as  if  the  purchase 
money  was  divided,  and  that  this  was  a  statement 
how  the  lOOOZ.  was  to  be  applied.  It  is  in  the 
form  of  an  invoice.  [His  Lordship  then  read  the 
invoioe.]  That  in  no  way  purports  to  be  a  con- 
tract of  sale  between  them ;  uid  it  looks  to  me 
as  if  it  was  simply  to  enable  the  plaintiffs  to  have 
something  which  would  show  that  they  had  pro- 
perly paid  the  lOOOI.,  if  they  had  got  the  receipt 
for  the  2571.  from  the  Sheffield  Company,  and  paid 
the  balance  only  to  the  Blacker  Compuiy.  When 
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the  cheque  is  sent  after  the  receipt  of  that  invoice- 
to  the  Blacker  Company,  the  writer  asks  for  a 
receipt,  and  the  receipt  as  sent  is :  "  Beceived  of 
the  North  Central  Waggon  Company  a  cheque 
value  7432.,  to  be  placed  to  your  credit,  with 
thanks."  On  the  construction  of  those  documenta 
they  do  not  purport  to  be  a  contract  of  purchase- 
and  sale,  and  the  invoice  was  not  asked  for  and 
was  not  sent  till,  on  the  evidence,  there  was  a 
complete  contract  as  between  the  plaintiff  com- 
pany  and  the  Blacker  Company  for  the  pnrchve 
of  these  w^^ns.  It  was  said  that  that  is  not  so, 
because  the  2o7f.  was  not  received  by  the  Sheffield 
Company  till  after  those  docnments  had  psued 
between  the  parties — noteven  tillatter  tfaerecdpto 
had  been  sent  the  Blacker  Company.  Tint  is 
true;  but  we  are  not  consideriiw;  whether  tlui 
was  a  bill  of  sale  hy  the  Sheflleld  Uompanj.  lie 
bill  of  sale  by  the  Sheffield  Company  could,  under 
the  circumstance  of  this  case,  come  under  sect. 
9.  This  must  not  only  be  a  bill  of  sale,  bot  a  bill 
of  sale  given  by  way  of  security  for  the  paymeat 
of  money  by  the  grantor ;  and  I  think  we  must 
disregard  the  transaction  with  the  Sheffield  Com- 
pany in  considering  whether  this  is  a  bill  of  s^. 
It  is  not  necessary,  of  conrse,  that  a  b-11  of  sale 
should  be  that  which  passes  the  legal  property. 
If  it  passes  the  equitable  property  that  is  quite 
sufficient ;  but,  in  my  opinion,  there  is,  nndra*  the 
circumstances  of  this  case,  in  these  docnments  no 
bill  of  sale  as  between  the  Blacker  Company  and 
the  plaintiff  company.  But  one  most  look  at  the 
Acts  of  Parliament  to  see  whether  we  are  ri|^ 
in  our  oonstrnction  of  them.  The  Act  of  1882 
dof  s  not  give  any  definition  of  what  a  bill  of  sale 
is,  but  it  throws  ns  back  on  sect.  4  of  the  previous 
Act  of  1878,  which  defines  bills  of  sale,  and  gins 
the  interpretation  of  them :  "  The  ezpressioii 
'  bill  of  sale '  shall  include  bills  of  sale,  assign- 
ments, transfers,  declarations  of  trust  wichont 
transfer,  inventories  of  sroods  with  receipt  thereto 
attached,  or  receipts  for  purchase  moneys  of 
goods,  and  other  assurances  of  personal  chattels." 
Here  we  have  a  receipt  for  the  purchase  maner 
of  goods,  though  it  does  not  refer  to  them ;  an^ 
therefore,  neither  that  alone  nor  that  with  the 
invoice  can  be  looked  upon  as  a  contract  for  por- 
ohase  and  sale.  Bnt,  to  my  mind,  the  govenniig 
words  of  this  section  are  the  woi^s,  **  and  othv 
assurances  of  persomd  chattels."  It  is  not  that 
every  receipt  shall  be  a  bill  of  sale.  It  is  not  that 
every  doonment  which  passes  property  shall  be  a 
bill  of  sale ;  but,  in  order  to  make  it  a  bill  of  sale, 
the  document  must  be  an  assurance  of  personal 
chattels.  There  is  no  donbt  about  assignments, 
or  transfers,  or  declarations  of  trust,  because 
tbey  bind  either  the  legal  or  equitable  rights  in 
the  goods,  and  the  only  way  in  which  these  docu- 
ments here  conld  be  looked  upon  as  a  bill  of  sale 
would  be  by  treating  them  as  binding  the  equit- 
able interest  wbich  the  Blacker  Company  had  in 
these  goods  at  the  time ;  or  if  there  was  no  trans- 
action withont  them,  then  the  matter  would  stand 
in  a  very  different  way — I  mean  no  transaotioo 
which  bound  effectually  the  two  parties  to  the  con- 
tract. Here,  upon  the  evidence,  I  think  it  is  made 
out  that  there  waa  a  perfect  transaction  of  purchase 
and  sale  on  the  18th  Feb.,  independently  of  and 
before  these  two  docnments,  and  before  the  first 
of  the  documents  waa  in  any  way  asked  for.  We 
were  very  much  pressed,  and  properly  so,  with  the 
decisions  of  the  Court  of  AppaU.  in  the  cases  of 
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Ex  parte  Odell  and  Ex  parte  Cooper.  Undoubtedly 
those  cases  ought  to  be  considered,  and  must  be 
<son8idered,  by  as.  Bat,  as  a  matter  of  fact,  in 
both  those  cases,  the  j  adges  came  to  the  conclusion 
that  without  the  docaments  which  they  held  to 
he  bills  of  sale,  and  also  hilln  of  sale  for  the 
pnnxwe  of  seoaring  mtmer — I  am  not  dealing 
with  the  latter  point  at  all  now — there  was  no 
transaction  at  all.  What  James,  L.J.  says  in 
Ex  parte  Odell  ia  this  (39  L.  T.  Rep.  N.  S.  335; 
10  Ch.  Div.  85)  :  "The  two  documents  are  the 
true  record  of  the  transactioa,  and  they  show  by 
themselves,  without  any  other  evidence,  that  the 
goods  were  originally  Walden's  goods,  and  that 
they  became,  either  at  law  or  in  equity,  by  means 
cf  these  two  documents,  Cochrane's  goods,  as 
mortgagee,  but  liable  to  be  redeemed  by  Walden." 
So  that  they  must  have  come  to  the  conclosion, 
in  that  case,  that  without  the  document  there 
was  no  contract  binding  these  parties  so  as  to 
bind  the  right  of  Walden  to  the  goods,  bat  that 
these  documents  alone  conatitut«l  the  transac- 
tion. In  Exvarte  Oooper  James,  L.J.  talks  of  the 
docnments  tnere  as  beii^  an  assarance  of  the 
goods;  and  in  the  case  of  WoodgaU  t.  Godfrey 
which  came  before  the  conrt  upon  argument  to 
make  a  rule  nut  absolute)  Brett,  L,J.  said  that, 
when  the  order  niai  was  moved,  Thesiger,  L.  J.,  who 
was  a  party  to  the  jadgment  in  Ex  parte  Cooper, 
stated  that  in  Exparte  Cooper  the  court  considered 
that  there  was  but  one  transaction,  and  that 
without  the  receipt  and  inventory  there  would 
hare  been  no  eale.  Jessel,  M.K.,  in  giving  jadg- 
ment, begins  thus :  "  The  difficulty  in  this  case  is 
occaeioned  by  the  decision  in  Ex  parte  Cooper  ; 
Re  Baum.  It  is  not  easy  to  discover  the  principle 
upon  which  the  judgment  proceeded;  bat  we 
have  had  the  benefit  of  some  remarks  made  by 
Thesiger,  L.J.  as  to  that  case,  and  those  remarlcs 
show  that  the  decision  may  be  e^lained  upon  an 
intelligible  principle.  That  pnnciple  is^  that 
independently  of  the  document  there  was  no  sale 
of  the  goods,  that  there  was  one  transaction  con- 
stitateS  by  the  inventory  and  the  receipt  thereto 
attached,  and  that  if  there  had  been  no  document 
there  would  have  been  no  transaction."  That 
clearly  shows  what  the  view  of  the  Master  of  the 
Bolls  were  as  to  Ex  parte  Cooper,  assisted  as  hn 
was  in  that  view  by  the  explanation  given  by 
Thesiger,  L.J.,  who  was  one  of  the  judges  who 
decided  Ex  parte  Cooper.  Having  gone  through 
those  two  cases  which  were  most  relied  on  as 
against  the  view  we  take  in  this  case,  one  may 
Tefer,  in  confirmation  of  the  view  we  take,  to  the 
case  of  Woodgate  y.  Godfrey,  which  shows  that 
where  there  is  a  perfect  trajisaction  without  the 
docaments,  those  docnments  cannot  be  con- 
sidered as  bills  of  sale  within  the  meaning  of  the 
Acts ;  and  that  is  pretty  evident,  because  if  there 
is  a  title  independently  of  the  bill  of  sale,  when 
all  that  the  Act  does  is  to  declare  that  the  bill  of 
sale  is  void,  that  cannot  vitiate  or  put  an  end  to  a 
title  perfected  before  the  hill  of  sale  came  into 
existence  at  all.  That  is  strongly  supported  by 
the  view  which  was  taken,  not  only  in  Woodgate 
V.  Godfrey  by  the  then  Court  of  Appeal,  but  which 
was  also  taken  in  the  case  of  Maraden  v.  Meadovos 
by  the  Court  of  Appeal,  where  Bramwell,  L.J. 
savs  (45  L.  T.  Bep.  N.  S.  302;  7  Q.  B.  Div.  86)  : 
"I  think  that  the  proper  interpretation  of  this 
enactment  is  that  when  the  receipt  is  intended 
to  be  the  instrument  of  transfer  or  a  record  of  the 


transaction,  then  it  is  to  be  registered  and  attested 
as  a  bill  of  sale  under  the  Act ;  but  that  where 
there  is  no  evidence  of  uiy  intention  of  that  kind^ 
it  shall  be  unnecessary  to  register  a  receipt  signed 
by  the  seller  of  the  goods."  I  do  not  refer  to  my 
ownjudgmentintfaatcase,hat  I  still  hold  the  same 
opinion,  that  where,  on  the  eridence,  as  in  this 
case,  there  is  a  complete  contract  independently 
of  and  previous  to  the  documents,  and  the  doca- 
ments cannot  be  looked  upon  as  a  memorandom 
of  the  agreement,  in  the  sense  that  they  are  a 
record  of  the  transaction,  they  cannot  be,  within 
the  fair  construction  of  those  words,  *'  other 
assurances,"  bills  of  sale,  so  as  to  require  regis- 
tration or  to  reqnire  to  be  in  the  form  required 
by  the  Act  of  1882.  Therefore,  in  my  opinion, 
in  this  case  the  defendants  have  not  succeeded  in 
altogether  displacing  the  title  of  the  plaintiffs  to 
these  waggons,  and  the  first  question  which  has 
been  argaed  in  this  case,  namely,  is  there  a  bill  of 
sale  wiuiin  the  meanins  of  the  Acts,  must  be 
answered  in  fovonr  of  the  plaintiffs,  and  it  is  not 
necessary  to  enter  into  the  question  whether*  if 
there  had  been  a  bill  of  sal^  it  conld  have  been 
couaidered  as  being  given  by  way  of  security  for 
payment  of  money  by  the  Blacker  Company.  Inmy 
opinion  we  mast  now,  having  held  that  the  plain- 
tiffs have  a  title  to  the  waggons,  hear  the  farther 
argument  upon  the  question  whether  the  railway 
corapanv  have  a  rignt  to  retain  these  waggons. 
The  difEerence  between  the  parties  on  that  matter 
is  very  small,  and  if  they  can  settle  the  matter 
without  having  that  question  argued,  of  coarse 
it  will  be  well  for  them  to  do  so,  now  they  know 
oar  opinion  as  to  the  title  of  these  wa^^ns.  But, 
of  coarse,  if  the  matter  is  not  settlM  it  must  be 
put  in  onr  paper  again,  for  argument  on  that 
point. 

Bowxv,  L.J. — ^The  question  we  hare  to  deter- 
mine is,  whether  these  waggons,  at  the  date  of 
the  seisure  by  the  railway  company,  were  the 
property  of  the  North  Central  Wag^n  C<Hnpan^. 
The  waggons  had  belonged  to  the  Blacker  mam 
Colliery  Company  or  to  the  Sheffield  Waggon 
Company,  ortohoth;  and  on  or  about  the  18th. 
Feb.  they  became,  unless  the  transaction  is  to  he 
considered  as  null  and  void,  the  property  of  the 
North  Central  Waggon  Company.  The  case  for 
the  respondents,  the  railway  company,  is,  and 
must  be,  that  these  waggons  only  became  the 
North  Central  Waggon  Company's  property  in 
virtue  of  documents  which  taken  together  ar^ 
or  some  one  or  more  of  which  is  a  bill  of  sale ; 
because  they  require,  in  order  to  put  an  end  to  the 
rights  of  the  North  Central  Waggon  Company  to 
show  that  those  rights  depend  exoltuively  npon  a 
document  which  is  avoided  by  the  9th  section  of 
the  Bills  of  Sale  Act  of  1882.  This  section  only 
avoids  bills  of  sale  made  or  given  way  o£ 
security  for  the  payment  of  mmiey  by  the  grantor 
which  is  not  in  accorduioe  with  the  form  in  the 
schedule.  The  railway  company  therefore  have 
to  establish,  in  order  to  succeed,  first,  that  ^e 
title  of  the  North  Central  Waggon  Company 
depends  upon  some  document,  and  secondly,  th^ 
the  document  is  one  which  is  avoided  by  this 
Act ;  because,  like  all  the  preceding  Bills  of  Sale 
Acts,  it  is  to  be  remarked  that  the  Act  does  not 
avoid  transactions ;  it  does  not  avoid  parol  agree- 
ments ;  it  does  not  avoid  anything  except  docu- 
ments which  are  defined  in  the  first  place  by  the 
\  interpretation  claase  of  the  Act  of        and  gnb* 
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Beqnently  hj  the  interimtatioii  danse  of  the  Act 
of  1878.  But  independently  of  ft  doonment,  the 
rights  of  the  ^rtiee  have  been  effectively  altered  or 
dealt  with  either  in  htw  or  in  eqnity,  arniding 
the  docnmeat  can  produce  no  resnlt — it  cannot 
opOTata  to  the  disadvantage  of  that  which  stands 
proprio  vig<yr9  independently  of  the  document ; 
and  it.  on  the  true  investigation  of  the  evidence 
in  this  case,  it  is  clear  that  the  North  Central 
^^goQ  Company  have  rights  which  do  not 
depend  upon  any  bill  of  sale,  it  really  becomps 
unnecessary  to  consider  whether  there  is  any  bill 
of  sale  or  not.  Now  I  am  not  going  to 
examine  the  evidence  again  which  the  Lord 
Justice  has  examined  at  length ;  but  I  will  con- 
fine myself,  so  far  as  the  facta  of  this  case  are 
omcerned,  to  saying  thMi  I  agree  with  him  in 
thiidcing  that  the  ri^ts  of  l£e  North  Central 
Waggon  Company  do  not  depend  either  in  law  or 
in  equity  npon  the  invoice  or  the  receipt,  and  that 
therefore  they  stand  outside  documents  altogether 
until  you  come  to  the  agreement  of  demise,  unless 
there  is  something  else  which  destroys  its  effect, 
which  governs  the  rights  of  the  parties.  But  it 
would  not  be  satisuictory,  I  think,  to  leave  the 
case  upon  that  statement,  without  considering 
generally  what  authorities  there  are  npon  these 
Bills  of  Sale  Acts,  with  the  view  of  determining 
whether  there  is  in  this  case  a  bill  of  sale  at  all ; 
because,  although  the  question  is,  whether  this  is 
a  bill  of  sale,  nevertheless  the  two  things  so  mix 
themselves  up  in  reasoning  that  I  propose  to  go 
farther  than  to  say  merely  that  the  transaction 
stands  independent  of  dooaments  altogether,  and 
to  oonnder  whether  there  is  a  bill  of  sale  in  this 
case  which  can  be  avoided.  I  think  that  in  this 
case  there  is  no  bill  of  sale.  The  invoice  and  the 
receipt  do  not,  either  by  themselves  or  taken 
togetoer  with  the  ^^reement,  become  a  document 
in  writing  which  has  the  effect  i:i  law  or  in  eqnity 
of  an  assurance ;  and  it  seems  to  me  that  where 
there  is  no  assurance,  there  is  no  bUl  of  sale  unless 
the  document  is  one  which  falls  (and  it  is  not  con- 
tended in  this  case  it  doen)  under  the  subsequent 
words  in  the  interpretation  clanae  of  the  Act  of 
1878,  which  refers  to  licences  to  take  possession. 
The  Act  of  1882  is  to  be  read  with  the  Act  of  1878. 
The  Act  of  1882,  though  avoiding  bills  of  sale  for 
the  security  of  monev,  gives  no  definition  of  the 
term  "  bill  of  sale,"  but  throws  us  back  for  the 
definition  upon  the  interpretation  clause  of  the 
Act  of  187$  which  interpretation  clause  of  the 
Act  of  18^^  is,  with  an  addition  which  it  will  be 
material  to  examine,  a  reproduction  of  the  inter- 
pretation clause  of  the  Act  of  1854.  In  consider- 
ing the  interpretation  clauses  of  the  Act  of  1854, 
ana  of  the  Act  of  1878,  I  will  drop  aside  alto- 
gether, because  they  do  not  touch  this  case,  those 
particular  words  which  bring  within  the  scope 
and  ambit  of  the  legislation  "  powers  of  attorney, 
authorities  or  licences  to  take  possession  of  per- 
sonal chattels  for  security  for  debt,"  and  confine 
myself  to  the  earlier  words  in  tbe  interpretation 
clause  under  which  this  bill  of  sale  falls,  if  it  falls 
anywhere  within  the  Act.  Now  the  object  of 
both  the  Acts — the  Act  of  1854  and  the  Act  of 
1878— was  to  prevent  ^nd  npon  creditors  by 
secret  bills  of  sale  of  personal  chattels;  and  the 
Act  of  1878  only  avoided  the  document  and  did 
not  avoid,  as  I  said  before,  the  transaction.  It 
only  avoided  the  doeoment  against  sheriffs' 
officers  or  assignees  in  bankrnptcy  so  Car  as 


rqiiwded  the  pn^ierty  comprised  in  the  doci- 
ment,  and  where  there  was  ui  apparent  pon«- 
sion  left  in  the  grantor.  The  fact  that  those  u» 
the  provisions  of  avoidance  which  the  Act  coo- 
tains,  and  that  that  is  the  result  which  the  Act  b 
intended  to  have,  throws  considerable  ligbt,  I 
think,  upon  the  interpretation  clause  and  jiutifics 
one  in  standing  with  certainty  upon  the  viev 
which  I  entertain — that,  with  the  exception  ot 
the  later  words  which  I  set  aside  for  the  porpow 
of  what  I  am  going  to  say,  the  earlier  words  ontj 
intend  to  deal  with  assurances  either  in  law  or  in 
eqnity  of  personal  chattels  —  documents  whidi 
propria  vigors  alter  the  rights  of  the  parties 
either  in  law  or  in  equity  as  regards  tbe  property 
ot  tlu  doonment,  or  as  regwds  the  posseenoo. 
That  is  reaUy  the  simple  and  natural  eanstnifr 
tion  <rf  the  nrst  interfiretafeion  danse.  The  «c- 
prasion  "  bill  ot  sale  "  is  to  inclnde  **  bills  of  aiK 
assignments,  transfers,  dechu^ione  ot  trust 
without  transfer,  inventories  of  goods  wi^  raoeiiit 
thereto  attached  or  receipts  for  purchase  moneiyi 
of  goods  and  other  assurances  of  penontl 
chattels."  The  words  "  other  assurances  o( 
personal  chattels"  imply  that  the  previous  words 
must  be  rdad  as  with  the  intendment  that  only 
such  documents  were  intended  to  be  struck  at  as 
were  in  aome  aense  or  other  themaelves  assurances 
of  personal  chattels.  Now  there  was  a  mass  of 
cases  under  the  Act  of  1854  which  dealt  with 
receipts.  Beceipts  no  donbt  were  given  con- 
stantly for  the  purpose  of  avoiding  the  operatioa 
of  this  Act ;  and  the  courts  had  from  time  to  time 
to  consider  how  far  the  transaotinna  would  fall 
which  were  connected  with,  or  which  were  d^Kn- 
dent  in  any  way  npon  a  written  receipt.  It 
seems  to  me  that  all,  or  a  great  part  of  the  mass 
of  obscurity  and  of  difficulty  which  is  connected 
with  these  Acts  and  with  their  interpretation, 
may  be  explained  npon  the  ground  that  the  Legis- 
lature for  its  own  wise  pnrposes  had,  as  I  said 
before,  not  ventured  to  strike  at  transacticms,  bat 
only  struck  at  documents :  so  that  if  a  persOB 
could  make  his  transaction  complete  and  effectiTe 
in  law  or  in  equity  without  the  document,  the  Act 
could  do  nothing  to  affect  his  rights,  and  did  not 
propose  to  do  anything  to  affect  nis  rights.  That 
IS  a  result  which  it  may  be  said  enables  people  to 
drive  a  coach-and-fonr  through  the  Act  of  Fariia- 
ment ;  but  it  is  a  result  which  follows  from  the 
very  way  in  which  the  Act  is  drawn,  and  periia|ia 
necessarily  drawn.  Hy  exonse  for  going  tbroi^ 
these  cases  at  some  leiu^h  is,  that  it  eeems  to  m 
to  be  convenient,  now  that  we  hare  arrived  at  the 
present  case  (which  I  think  will  probably  be  ao 
important  one  as  regards  the  law),  to  take  a  general 
view  of  all  the  authorities  upon  the  subject  ot 
these  receipts,  and  to  see  where  we  stand.  Now, 
as  far  as  I  Know,  the  first  case  in  which  this  class 
of  document  was  dealt  with  at  all  after  the  Act  dl 
1854  was  the  case  of  PhiiHos  v.  Gibbona  (29  L.  T. 
Eep.  O.  S.  91 J  5  W.  B.  527).  That  was  a  case 
where  there  was  a  document  which  recited  a  sals 
of  certain  chattels  by  one  person  to  another.  It 
purported  to  donise  the  chattels  by  the  then  deed 
to  the  vendor  at  a  certain  rent  payable  qoartei^, 
with  a  proviso  mtitling  tiie  vendee  to  eater  and 
tf^e  possession  if  the  rent  were  nnpai  1  ftv  ten 
days  after  any  ot  the  qnarteriy  days  ot  payment 
In  that  case  Lord  CampheU  in  the  Qnm's 
Benc^  dedded  that  tbe  instrument  was  a  bill  of 
sale  wfaidi  leqpiired  registratioa,  hut  be  did  so 
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■on  the  express  groand  that  there  was  no  eridence 
of  an^  sale  at  all  except  by  the  mstrument  in 
oaestion;  and  the  instrument  in  qnestion  he 
ihoaffht  was  a  mere  colonrable  bill  ol  sale.  He 
foiina  as  a  matter  of  fact,  that  there  was  no  trans- 
-■action  at  all  outside  the  bill  of  sale — at  least  so  I 
read  his  jad^pmeot  —  and  on  that  gronnd  he 
thoo^ht  tlu  bill  q£  sale  was  a  doomnent  which 
WM  intended  to  afEect  the  rights  of  the  parties, 
and  if  so,  it  was  an  assnnmce,  and  fell  bennse  it 
was  not  registered.  The  next  case  ta  the  case  ot 
Sale  V.  The  Metropolitan  8<doon  Omnifrus  Oom- 
.f«my  (4  Drew.  462).  That  was  a  case  where  a 
tradesman  sold  his  fnmitnre  and  stock-in-trade ; 
and  the  only  document  in  the  case  which  passed 
was  a  receipt  for  the  purchase  money.  In  that 
case^  Kindersley,  V.C.  held  that  there  being  a 
transaction  outside  the  receipt,  the  receipt  was 
■not  a  bill  of  sale  and  did  not  require  to  be  r^is- 
■tered.  In  the  year  1860  came  the  case  of  Thonuon 
V.  BanreU  (1  L.  T.  Bep.  N.  S.  268).  a  case  which 
has  been  referred  to  constantly  since.  The  case 
'ATOM  npon  interpleader  with  respect  to  property 
in  a  barae  which  had  belonged  to  a  man  of  the 
name  of  MaUett.  M^lett  bad  borrowed  money 
from  Thomson,  and  apfdied  for  a  further  loan  to 
Tbatiaan,  whidi  Thomson  refused  without  some 
security.  It  was  then  verbally  agreed  between 
Thonwm  and  Hallett.  that  Mallett  should  sell  the 
barge  to  Thomson,  and  that  the  barge,  if  Mallett 
-brought  the  money,  should  become  his  property 
again ,  and  then  it  was  arranged  that  Thomson 
should  let  the  barge  to  Mallett  at  301.  per  annum, 
and  a  receipt  was  drawn  up  for  the  balance 
<d  the  purchase  money.  The  court  held  that 
that  receipt  was  not  a  bill  of  sale,  and  did 
not  require  to  be  registered,  on  the  ground 
th&t  it  was  intended  only  as  a  receipt  for 
the  purchase  money,  and  that  it  was  intended 
the  property  should  pass,  and  the  engagement 
■that,  if  the  money  was  rqiaid,  the  property  should 
•rereat  was  a  separate  and  independent  engage* 
ment  Then  cmnea  the  ease  of  ^Usopp  t.  £^ 
.(vbi  mtp.),  in  which  receipts  of  trustees  at  a  wife^ 
settlement  given  on  payment  of  purchase  money 
for  the  husband's  goods  and  efEects  were  held  not 
to  be  bills  of  sale  on  the  ground  that  they  were 
not  an  assurance.  In  that  case  the  present  Lord 
■Penzance,  then  Baron  Wy  Ide,  intimated  his  opinion 
that  a  bill  of  sate  under  the  Act  mnst  be  some 
instrnment  by  whinh  property  was  intended  to 
pass.  Now  that  case  of  AlUopp  v.  Day  was  fol- 
lowed by  the  case  of  Byerley  v.  Prevost  {ubi  «up.), 
which  was  decided  in  1871  •  That  was  a  case 
-where  household  furniture  and  effects  were  sold 
-for  a  past  debt  by  a  son  to  his  father,  and  no 
money  passed.  The  receipt  was  drawn  up  so  as 
to  express  what  was  not  tlw  truth.  It  recited 
that  poesession  was  taken,  and  that  monff^  had 
been  received.  In  fact,  no  posseBsiou  was  taken, 
and  no  money  was  received.  The  question  of 
4cno  fides  was  left  to  the  jory.  and  th^  found 
■that  the  transaction  was  a  oond  fide  transaction, 
and  the  learned  judge,  Byles,  J.,  reserved  for  the 
opinion  of  the  court  the  question  whether  the 
•document,  assuming  the  verdict  of  the  jury 
to  stand,  was  a  document  which  required  regis- 
tration or  not,  and  following  AUaopp  v.  Day,  the 
court  held  that  the  receipt  not  being  a  transaction, 
but  there  being  a  tnuisaction  without  it,  did  not 
require  registration.  Byerley  r.  Prevost  has  been 
'reflected  upon  in  subsequent  cases,  to  which  I  will 


refer  in  a  moment.  I  think  the  vice  in  Byerley 
V.  Frevost  was  the  finding  of  the  jury.  It  seems 
to  me  that  the  jury  flew  in  the  face  of  the  facts. 
They  ought  to  mve  found  that  it  was  fraudulent, 
that  no  property  really  was  intended  to  pass,  and 
that  it  was  a  mere  snam.  But  if  you  take  the 
finding  of  the  jury  that  it  was  a  hand  fide  trans- 
action, then  it  seems  to  me  that  the  court  did 
nothing  more  than  follow  the  true  principle,  thaw 
being  m  that  ease  no  document  which  was  an 
assurance,  and  the  court  carefully  guarded  them- 
selves in  Byerl-ey  v.  Prevost  from  saying  that  they 
approved  of  the  finding  of  the  jury.  Montague 
Smith,  J.  says :  "  Our  decision  has  nothing  to  do 
with  the  merits  of  the  cose."  Then  came  the  case 
of  Graham  v.  Wileockson  (35  L.  T,  Bep.  N.  S. 
601 ;  46  L.  J.  55,  Ex.).  In  that  case  there  was  a 
sale  by  toiants  to  the  landlord  under  an  arrange- 
ment by  which  the  purchase  money  was  to  be 
applied  in  payment  of  the  rent  due,  and  a  memo- 
randum was  drawn  up  in  these  terms :  "  We 
acknowledge  that  we  have  this  day  sold  and 
deliverad  the  above  articles  and  effects  for  the 
price  above  named,  1631. 13s.,  and  that  payment 
therefor  hu  been  nmde  to  us  of  that  amonut  in 
account  between  xa,  and  under  the  agreement 
arranged  to  be  made  with  respect  to  the  amount 
owing  by  ns  to  him  "  (that  is,  &e  landlord)  "  f<ar 
rent,  interest,  and  expenses."  The  goods  were 
then  delivered  to  the  landlord,  and  then  let  by 
him  again  to  the  tenants  who  remained  in  po9> 
session.  Now  that  certainly  was  a  case  in  which 
one  might  have  thoueht  that  the  memorandum 
was  intended  to  embody  taiA  to  affect  the  rights 
of  the  parties ;  but  Cleasby,  B.,  whose  authority 
in  very  great,  considered,  following  Byerley  v. 
Prevost,  that  the  document  was  a  mere  receipt, 
and  that  the  truisaction  was  one  of  a  sale  tor 
valuable  consideration  which  preceded  and  was 
independent  ot  the  receipt,  and  that  therefore 
the  receipt  did  not  require  registration.  How,  np 
to  this  point,  and  pausing  here  for  a  moment,  one 
cannot  help  obswVing  that  there  is  a  very  great 
bulk  ot  authoTitjr,  in  the  common  law  courts  it  is 
true,  to  the  effect  that  reccopts  propeiiy  so  called 
$m  not  within  the  Bills  of  rale  Act  on  the  ground 
that  they  are  not  assuruioes  which  are  intended 
to  affect  the  rights  of  the  parties,  but  only  to 
be  evidence  of  arrangements  made  outside  the 
receipt.  But  then  came  three  cases  of  very  great 
moment — Ooekrane  v.  Matthetos,  before  Lindley,  J. 
as  he  then  was.  Ex  parte  Odell  before  ^mes, 
Baggallay,  and  Thesiger,  L.JJ.  in  this  court,  and 
the  case  of  E»  parte  Cooper;  Bourn,  also 
in  this  court,  and  almost  at  the  same  time  ae 
Eaparte  Odell  and  before  the  same  judges  who  de- 
cided Sx  parte  Odell ;  and  in  that  group  of  cases, 
the  court  seems  to  have  been  impressed  witii  1^ 
danger  of  allowing  the  BiUs  of  Sale  Ad,  I  will 
not  say  to  be  evaded,  but  to  be  escaped,  by  docu- 
ments which  were  in  the  fbrm  of  recmi^  but 
where  the  transaction  was  more  complicated  than 
that  of  an  ordinary  sale  and  purchase.  Now 
whether  the  decisions  on  the  facts  are  ri^ht  or 
wrong  in  those  three  cases  is  a  matter  which  we 
have  not  to  concern  ourselves  with;  but  it  seems 
to  me  that  in  all  three  the  ratio  decidendi  is,  that 
the  documents  were  to  be  read  together;  that 
when  read  together  the  documents  were  an  assur- 
ance; and  lastly,  an  implication  of  fact,  which 
runs,  I  think,  through  the  judgments  in  all  three 
cases,  that  there  was  no  transaction. outside  the 
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docnments  which  affected  in  law  or  in  equity  the 
lights  of  the  parties  or  amounted  to  an  assur- 
ance. It  is  perfectly  true,  and  one  does  not 
desire  to  disguise  the  fact,  that  James,  Bag- 
gallay,  uuL  Thesiger,  JjJS.  do  not  appear  to  have 
assented  to  the  conolhsion  to  which  the  oommon 
law  courts  had  oome  in  AU»om  v.  Say,  and  more 
particularly  in  Byerley  t.  PmxMt,  and  perhaps 
also  in  the  other  cases  which  I  have  mentioned, 
but  they  di&tingnish  those  cases  on  the  ground 
that  in  each  of  those  cases  there  had  been  an 
actual  purchase  and  an  actual  payment  of  the 
purchase  money  independent  of  the  receipt — ^in 
tact,  there  had  been  a  transaction  outsit^,  the 
-validity  of  which  was  not  affected  by  and  was  not 
intended  to  be  affected  by  the  receipt.  That  very 
reasoning,  although  one  may  not  concur  with  the 
view  they  have  teJcen  of  AMtopp  v.  Day,  and  I 
do  not  concur  with  the  view  they  have  taken 
-of  that  case,  seems  to  me  to  strengthen  the 
position  to  which  I  myself  have  arrived  in 
oommon  with  Cotton,  LJ.  that  the  docament 
is  only  to  be  avoided  under  these  .^sts  as  a 
bill  of  sale  if  it  amounts  to  an  assnrance.  The 
distinction  which  they  drew  as  to  fact  fortifies 
the  proposition  of  law  which  seems  to  me  to  be 
the  sound  one ;  and  I  cannot  help  thinking  that 
a  moment's  reflection  will  show  that  that  is  so, 
because,  suimoBing  in  Codtrcme  v.  Matthews,  in 
Ex  parte  OdeU,  and  in  Ex  parte  Cooper,  there  had 
been  a  transaction  outside  which  bad  a  valid 
effect  upon  the  rights  of  the  parties,  what 
f?ood  would  avoiding  the  bills  of  sale  have 
done?  The  Act  of  Parliament  does  not  say  that 
with  the  bill  of  sale  is  to  tumble  down  all  the 
.transactions  connected  with  it.  It  only  drags 
down  the  bill  of  sale,  and  the  bill  of  sale  only  drags 
down  in  its  ruin  things  which  depend  upon  it  for 
tfa^r  validity  or  l^al  effect,  and  therefcm  it  is 
an  essential  element  in  the  decisions  in  Eb  parte 
Oddl  and  the  group  of  oases  to  whioh  I  nave 
referred,  that  the  court  in  those  cases  thought 
there  was  no  valid  transaction  outside  the  bill  of 
sole.  It  is  in  that  very  way  that  Ex  parte 
Cooper,  which  is  the  last  and  perhaps  moat  re- 
markable of  the  decisions,  is  ezplamed  in  the 
next  case  of  Woodgate  v.  Godfrey,  where  the  then 
Master  of  the  Rofia  (Sir  Cceorge  Jessel),  Bram- 
woll,  L.J.,  »nd  the  present  Master  of  the  Bolls 
(then  Brett,  L.J.)  reverted,  in  my  opinion,  to  the 
older  view,  and  I  think  the  sonn^r  view,  and  laid 
dowz^  as  it  seems  to  me,  the  true  doctrine 
again  unmistakahly  that  a  docnment  was  really 
not  a  bill  of  sale  unless  it  was  an  assurance. 
They  distinguish  .Safiuirfa  <7tK>peron  the  ground 
that  in  that  case  the  court  liad  come  to  the 
ocmolnsion  that  there  was  no  transaction  outside 
the  docnments.  1  am  much  obliged  to  Fry,  L.J. 
lor  reminding  me  that  Ex  parte  OdeU  was  in  &ot 
decided  after  the  Act  of  1878  was  |mBsed,  but  it 
belongs  to  the  cases  which  were  decided  upon  the 
Act  of  1854.  Then  came  the  Act  of  1878  with 
sect.  4,  and  the  Legislature  seems  to  have  been 
struck  with  the  fact  that  these  receipts  were  often 
documents  which  escaped.  But  the  Legislature 
or  the  draftsman  seem  to  me  to  have  set  about 
mending  the  hole  in  the  meshes  of  the  law,  if  it 
was  a  hole,  in  a  most  inefficacious  way ;  and  I 
think  there  is  really  confusion  of  thought  in  the 
mind  of  the  draftsman  who  drafted  the  Act  of 
1878.  In  order  to  sweep  receipts  into  the  opera- 
tion of  the  law,  apparently  he  put  Uiem  into  the 
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interpretation  clause,  where  they  were  not  befwe, 
as  also  inventories.  Bnt  instead  of  putting  them 
after  the  word  "  assurances  "  he  pats  them  in 
before  the  word  "  assurances,"  and  allows  thnr 
true  interpretation  therefore  to  be  ooloored  brtbe 
subsequent  words.  Sect.  4  provides  that  iSig  of 
sale  snail  include  "bills  of  sale,  aasignmaita, 
transfers,  deolaratians  of  trust  withont  transfer, 
inventories  of  goods  with  receipts  thereto  sttaehed 
or  receipts  for  purchase  money  of  goods  and  otfas 
assurances  of  personal  chattels."  Now,  if  a  recapt 
was  an  assurance  of  personal  chattels,  it  wis 
struck  by  the  older  Act  under  the  general  words. 
If  it  is  not  an  assuranoe  of  personal  chattels,  it  is 
not  struck  W  this  Act.  The  truth,  I  think,  is 
that  the  draftsman  had  in  his  mind  fictitious 
transactions — where  receipts  were  used  to  give  a 
colour  of  assurance,  tor  assnrance  there  wis, 
properly  speaking,  none,  because  the  docnmoit 
was  not  intended  to  have  any  effect  unless  the 
transaction  was  revealed  to  the  eye  of  the  world, 
and  in  his  uiziety  to  Ining  within  the  opoationflC 
the  Act  flctitioos  asaurances,  he  treats  them  as  if 
they  were  real  asBaraiioeB.  I  think  that  acoomits 
for  the  introduction  of  the  word  "  receipts  "  there. 
The  section  nevertbelees  must  be  construed 
according  to  the  ordinary  way  in  which  we  con- 
strue Acts  of  Parliament ;  and  it  seems  to  me  tha^ 
under  the  Act  of  1878,  a  receipt  is  no  more  a  bill 
of  sale  than  it  was  before  unless  it  amounts  to  aa 
assurance  of  personal  chattels,  unless  indeed  it 
falls  within  the  later  words  of  that  section, 
"vowerB  of  attorney,  authorities,  or  licences  to 
ta^e  possession  of  chattels  as  security  for  any 
debt."  Then  we  have  finally  the  case  of  Jtforwlm 
V.  Meadowt  (uhi  ntp.),  where  a  receipt  given  on  a 
sale  bv  the  sheriff  was  held  not  to  be  a  bill  of  B»le, 
and  where  Cotton,  L.  J.  gave  the  leading  judgnwot 
of  the  court,  in  which  Woodgate  v.  Ooi^^  wai 
followed,  and  I  think  that  Woodgaie  v.  Godjrtg 
being  followed  the  chain  of  common  lav 
authorities  of  whioh  Woodgaie  v.  Godfrey  wh 
the  hist  and  perhaps  the  most  authoritative  wis 
upheld,  and  the  final  sanction  of  this  court  was 
given  to  the  doctrine  that  a  docament  most 
be  an  assurance  to  opiate  as  a  bill  of  sale.  By 
"assurance"  I  mean  not  an  assurance  at  lawonly, 
bnt  a  docnment  which,  either  in  law  or  in  equi^, 
amounts  to  an  assurance.  That  is  really  the 
history  of  these  decisions,  and  I  believe  that  we 
have  come  back  to  the  tme  view,  if  it  ever  was 
departed  from,  in  emphasising  once  more  the 
proposition  on  which  the  Judgment  of  this  court 
depends.  If  it  is  said,  as  it  may  be  said,  that  this 
view  affords  an  opportunity  to  many  people  to 
evade  the  Bills  of  Sale  Ac^  I  should  point  out 
first,  that  it  is  a  view  which  is  not  novel,  for  it  has 
existed  ever  ainoe  the  Act  of  1854 ;  and,  secondly, 
that  is  a  difficulty  which,  as  I  said  before,  u 
inherent,  which  arises  necessarily  from  the  fact 
that  the  Legislature  has  not  put  its  finger  on 
transactions,  but  has  confined  itself  to  avoiding 
the  documents  and  the  documents  only.  I  agree 
therefore  with  the  judgment  which  the  Lwd 
Justice  has  pronounced. 

Fkt,  L.J. — Were  it  not  that  we  are  differing 
from  a  decision  of  the  learned  Yioe-Chancellor,  I 
should  probably  content  myself  in  this  case  with 
expressing  my  concurrence  in  the  elaborate  jw^ 
ments  of  my  learned  brethren,  bnt  having  ^^S!*^ 
to  the  respect  I  always  teel  for  the  vice* 
Chancellor's  decosiims,  it  is  pntppr  I  shoidd  add  a 
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few  words  and  state  briefir  the  gronnds  <tf  my 
-concurrence.  The  Vice- Chancellor  has  deter- 
mined that  the  transaction  in  this  case  was,  in 
snbstance,  a  loan,  and  that  the  agreement  for 
hirinK,  the  invoice,  and  the  receipts  constitute  a 
bill  of  sale  within  the  meaning  of  the  Bills  of  Sale 
Act  of  1678,  Bad,  not  being  in  the  terms  given  in 
the  schedule  to  the  Act  of  1882,  was  void.  Now, 
upon  the  first  question,  which  is  one  of  fact, 
wnether  this  transaction  was,  in  substance,  a  loan, 
I  ft  el  myself  entirely  unable  to  agree  with  the 
learned  Vioe-Chancellor.  It  appears  to  me^ 
having  attended  to  l^e  ailments  for  the  respon- 
■dente,  that  the  trae  transaction  was  that  wnicfa 
found  expression  in  the  instmments  themselTes, 
uid  that  the  very  incapacity  of  the  plaintilT  com- 
pany to  make  a  loan,  but  their  capacity  to  enter 
mto  a  transaction  for  the  parchase  of  the  waggons 
aiad  the  leasing  of  w^f^ons,  was  a  very  strong 
reason  why  the  contracting  parties  never  would 
have  come  to  a  contract  for  loan,  whereas  they 
might  have  come,  and  in  this  case  did  in  fact 
come,  to  a  contract  for  sale  and  hire.  Again, 
when  the  circumstances  are  carefully  examined,  it 
a^^iears  impossible  to  find  any  evidence  of  the 
consent  of  the  contracting  parties  to  any  other 
baiftain  than  that  which  was  truly  expressed  by 
the  instrtunents,  and  therefore  this  does  not 
appear  to  me  to  be  a  case  in  which  me  bargain 
HUB  really  entered  into,  and  uiothar  expressed  on 
the  face  of  the  instmments,  but  a  case  in  which 
*he  contracting  parties  never  did  contemplate  a 
loan,  hot  did  tnronghont  contemplate  a  snle 

■  and  hiring,  throughout  contemplated  that  very 
transaction  which  is  expressed  in  the  instru- 
ments, and  no  other.  I  think,  therefore,  the 
transaction  was  one  not  for  a  loan,  bnt,  as  I  have 
said,  for  s^e  and  hiring.  Bnt  then  the  respon- 
dents say  that,  even  if  that  be  so,  the  instrument 
nevertheless  required  to  be  within  the  form  con- 
tained in  the  schedule  to  the  Act  of  1882,  because 
they  observe,  and  observe  with  trnth,  that  the 
langnage  of  the  9th  section  of  the  Act  does  not 
provide  for  bills  of  sale  only  made  by  way  of 
secarity  for  the  repayment  of  money  lent, 
but  generally  by  way  of  security  for  the  pay- 
ment of  mon^,  and  they  say  whether  this 
be  or  be  not  a  loan  transaction,  it  was  plainly 

■one  by  which  payment  of  money  was  secured; 
and  then  they  say  further,  that  if  you  look 
at  sect  4  of  the  Act  of  1878,  which  embodies 
the  definition  of  a  bill  of  sale,  you  find  amot^  the 
utstruments  included  in  the  bill  of  sale  receipts 
for  purchase  money  of  goods.  They  say.  We  have 
here  a  receipt  for  purchase  money  of  goods,  and 
a  transaction  which  secures  the  payment  of 
nioney,  and  an  instrument  given  by  way  of 
Becunty  for  the  payment  of  money.  It  appears 
not  necessary  to  inquire  whether  the  9th  section 
<^  the  Act  is  or  is  not  confined  to  transac- 
tions hy  way  of  security  for  the  repayment 

■  of  money  lent,  becanse,  in  my  judgment,  the 

■  argoment  of  the  respondents  fails  nptm  the  true 
OMiBtmction  to  be  given  to  the  words  "  receipts 
for  the  purchase  money  of  goods  "  in  the  4tb 
wction.  Now,  to  ascertain  what  is  the  true 
Bwaning  of  those  words,  I  look  at  the  case 
hMtoricallv,  and  I  go  back  to  the  Act  of  18f4, 
which  is  the  first  statute  of  this  series  of  statutes 

-avoiding  bills  of  sale  in  certain  cases;  and  we 
^  that  the  expression  "  bill  of  sale  "  in  that 
Act  is  declared  to  "  include  bills  of  sale,  assign- 


ments, transfers,  declaradons  of  tmst  without 
transfer,  and   other   assurances    of  personal 
chattels."    I  leave  out  the  latter  words,  '*  power 
of  attorney,"  because  no  argument  has  been 
addressed  to  us  on  those  words,  and   I  do 
not   see    that    any  argument   could   be  so 
addressed  to  us.    When,  therefore,  instrumentB 
which  were  not   expressly   described  in  the 
previous  words  of  the  definition  I  have  read  came 
to  be  decided  upon,  when  such  instmments  as 
receipts  for  the  pnrdiase  of  goods  or  invoices 
with  receipts  came  before  the  coart,  the  inqniry 
in  every  case  has  been.  Is  or  is  not  this  instra- 
ment  an  assorance  of  personal  chattels  P   By  an 
"  assurance  of  personal  chattels,"  I  understand 
to  be  included  not  merely  an  assurance  of  the 
legal  property  in  the  personal  chattels,  but  an 
assurance  of  any  equitable  interest  in  personal 
chattels ;  and  therefore  the  qnration  is  this,  Is  the 
instrument  an  assurance  of  a  legal  or  equitable 
interest  in  personal  chattels  P  If  it  be,  it  is  within 
the  scope  of  the  Act ;  if  it  be  not,  it  is  outside 
the  scope  of  the  Act.   Now  not  merely  do  the 
words  of  the  Act  lead  to  that  conclusion,  but  the 
object  and  intent  of  the  Act  do  so ;  because,  if 
the  instrument  is  not  an  assurance  of  personal 
chattels,  some  legal  or  equitable  interest  in 
chattels,  then  the  avoiding  of  the  instrument 
does  not  avoid  the  assorance,  consequently  you 
have  done  nothing.   The  goods  have  passed  not- 
withstanding you  have  set  aside  or  rendered  in- 
operative a  piece  of  paper.  It  is  to'be  observed  that 
the  Act  of  1854  and  all  the  subsequent  Acts  are 
drawn  on  the  same  lines.   The  Legislature  was 
not  minded  to  declare  that  eveiy  transaction 
by  which  an  interest,  legal  or  equitable,  in  personal 
chattels  passed  should  be  evidenced  in  writing, 
and  then  should  in  certain  cases  be  void  if  nc^ 
registered,  but  it  contented  itself  with  laying 
h(ud  of  those  cases  in  which  there  was  a  written 
assurance  of  a  legal  or  equitable  interest,  and 
avoiding  that  assurance  in  certain  oases.  There- 
fore I  repeal,  pausing  on  the  Act  of  1854,  both 
the  scope  and  object  of  the  Act,  and  the  express 
words  of  the  interpretation  clfuis^  show  tnat  a 
bill  of  sale,  as  defined  by  the  words  I  have  read, 
applied,  and  applied  only  to  assnranoes  of 
obattels.  Now,  looking  at  the  authorities,  I  find 
that  in  every  case  the  inquiry  was.  Is  this  instru- 
ment, or  is  it  not,  an  assurance  P   It  is  perhaps 
needless  to  call  attention  to  the  uniformity  with 
which  that  qneeticm  has  betm  asked,  bnt  I  will 
just  refer  to  one  or  two  oases  to  show  that  that 
was  plainly  the  inquiry.   In  the  case  of  Gochrane 
V.  Malthews,  which  was  before  Lindley,  J.  as  he 
then  was,  he  states  his  conclusicms  in  too  matter 
in  these  terms :  "It  appears  to  me  that  is  the 
tme  view  of  the  case,  that  the  two  documezits 
form  one  assuruioe  within  the  meaning  of  sect.  7 
of  the  Act"— that  is,  the  Act  of  18^   In  the 
like  manner,  in  the  case  of  Ex  parte  Oddl,  which 
has  been  so  often  refiBrred  to,  James,  L. J.  says : 
"Then  if  this  doooment— the  receipt— in  itself 
was  not  at  law  sufBoient  to  transfer  the  property 
in  tlio  goods,  it  may  have  been  suffioient  to  shoir 
that  the  one  party  was  transferring,  and  the  other 
receiving,  ttw  goods.   But,  if  it  did  not  pass  the 
property  at  law,  beyond  all  question,  in  my  view. 
It  was  sufficient  to  confer  on  the  person  to  whom 
it  was  given— ^.e.,  Jlfr.  Cochrane — a  perfectly 
good  equitable  title  to  the  ^^oods,  which  title  he 
could  have  enforced  in  equity  if  neo^uTjim- 
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de^dentlj  of  the  statute ; "  and,  therefore,  it  is 
pl^n  he  came  to  the  conclasion  that  the  iastni- 
ment  there  was,  though  not  an  assurance  of  a 
l^al  interest,  an  assurance  of  an  equitable 
interest.  The  same  obBerratioa  may  be  lAade  of 
Ex  parte  Cooper,  where  the  court  sajs  the  instra- 
ments  constitate  a  complete  assurance;  aod  tke 
same  view  is  ezpreBsed  mthe  case  of  Woodgate  t. 
Oot(fray.  TfierffEore,  I  conceive  that  was  the  true 
aneation  under  the  Act  of  1864.  Now,  between 
the  passing  of  the  Act  of  1854  and  the  passing  of 
the  Aob  0x1878,  there  had  been  that  long  series 
of  decisions,  to  which  Bowen,  LJ'.  has  more 
expressly  referred,  upon  instruments  either  in- 
Tentories  or  receipts  for  the  purchase  money  of 
^oods,  and  I  beliere  I  am  correct  in  stating  that 
in  all  those  cases,  except  the  case  of  Cochrane 
T.  Mattheies  which  was  oefore  Lindley,  LJ^.,  and 
which  was  before  the  passing  of  the  Act  of  1378, 
the  iuTentoriea  or  receipts  hare  been  held  not  to 
be  assurances,  but  in  that  case  Lindley,  L.  J.  had 
determined  that  the  iostniment  did  oanstitt^  an 
assurance.  I  leave  oat  of  oonsidenbtilm  the  caseB 
of  Eapcarte  Odell,  Eai  parte  Ooopw,  and  WoodgaU 
T.  Qodfr^,  because  those  canes,  although  they  were 
all  decisions  on  the  Act  of  1854,  were  pronounced 
after  the  passing  in  July  1878  of  the  Act  of 
1878.  That  being  so,  the  Legislature  was  minded 
to  introduce  new  words  into  the  deflcition  oluise. 
They  might  have  enacted  thab  every  receipt 
should  be  a  bill  of  sale,  though  the  inconvenience 
and  difficulty  created  by  such  an  enactment 
would  have  been  extreme.  They  might  have 
enacted,  on  the  other  hand,  that  such  receipts 
and  such  invoices  as,  following  the  decision  of 
Xiindley,  L.J.  in  Oochrans  v.  Matthewt,  were  assur- 
Kooea,  should  be  still  deemed  to  be  assurances. 
They  might,  in  other  words,  have  adcqited  that 
decision.  It  aroears  to  me  that  that  is  what  they 
cUd.  They  said  that  a  bill  of  sale  should  "  inofaide 
bills  of  sale,  assignments,  truisfers,  declarations 
of  trust  without  transfer  "  (so  far  the  words  are  the 
words  of  the  Act  id  1854),  "  inventories  of  goods 
with  receipt  thereto  attached  or  receipts  for 
purchase  money  for  goods  or  other  assurances  of 
perscnlal  chattels."  That  seems  to  me  to  be  a 
declaration  to  this  effect,  that  where  the  inven- 
tory or  the  receipt  is  an  assuraooe  it  shall  be 
within  the  scope  of  the  Act,  and  where  it  is  not 
an  assurance  it  shall  not  be  within  the  scope  of 
the  Act.  If  it  had  been  the  mind  of  the  Legis- 
lature to  include  all  inventories  and  all  receipts 
for  the  purchase  money  of  goods  they  must  have 
been  pot  outside  the  words  "other  assurances."  I 
think  therefore  the  Act  of  1878  had  no  wider  soope 
aa  regards  the  inventories  and  receipts,  though  it 
u  dearer  in  point  of  »presaion,  than  the  Act  of 
1854.  That  being  so,  there  comes  the  case  of 
Wmden  v.  Jfeotww*  on  the  Act  of  1878.  and 
according  to  reading  of  the  decision  that 
adopts  ma  view  I  have  be«i  endeavouring  to 
express.  It  says  the  inquiry  is,  Is  the  instru- 
ment an  assurance  ¥  If  it  is  an  assnranoe  either 
of  legal  or  equitable  interests,  it  is  within  the 
scope  of  the  Act;  if  it  is  not,  it  is  not  within 
the  scope  of  the  Act.  Therefore  the  inquiry  in 
the  present  case  is,  Are  any  of  the  documents,  the 
invoice,  the  receipt,  the  hiring  agreement  or  any 
other  documents,  assurances  of  a  l^al  or  equit- 
able interest  in  personal  chattels  P  I  think  they 
are  not.  The  interview  of  the  18th  Feb.  was 
held  tor  the  very  purpose  of  concluding  the 


bargain  between  the  parties.  The  terras  of  the- 
bargain  had  been  the  subject  of  previoos  negotia- 
tion. The  exact  amount  of  the  demand  to  tbe- 
Shef&ald  Company,  as  I  read  the  evidence,  was- 
known  to  both  the  contraoting  parties  in  oom^ 
qnenoe  of  the  letter  of  the  same  date  which  had 
been  received  from  the  Sheffield  Company.  Tbef 
met  for  the  purptwe  of  concluding  the  bargaii^ 
and  so  completely  did  they  deem  the  bugain  cos- 
eluded  that  on  the  same  day,  in  the  presence  of- 
the  secretary  of  the  Blacker  Company,  the  hiring 
agreement  was  executed  which  treated  the  titu 
as  if  it  had  been  transferred  from  the  Blacker 
Company  to  the  plaintiff  company.  That  beinf^ 
so,  it  appears  to  me  that  the  transaction  of  the 
18th  was  a  complete  ag^reement  for  the  transfer 
of  the  whole  property  in  these  waggons.  It  is 
not  till  after  that  mterview  takes  placee,  till  after 
the  matter  has  been  concluded  between  the  con- 
tracting parbies,  that  some  clerk,  writing  on  behalf' 
of  Mr.  Barras,  asks  to  have  an  invoice  made  out 
in  the  usual  form.  What  the  olnec&of  thereqiiHt 
may  have  bem  is  immatoriaL  It  was  no  jpait  «£ 
the  bargain  between  the  contraoting  parttes  that 
there  shonhl  be  any  written  evidence  of  the  trsas- 
action.  It  does  not  appettr  to  me  that  tixo  ooDr 
tract  was  in  any  way  conditional  on  entering  into 
BU^  a  bargain,  and  the  requMt  for  that  invoice 
probably,  merely  for  the  sake  of  convenirace,. 
seems  immaterial.  I  therefore  answer  the  ques- 
tion in  this  way — ^that  there  was  no  assnranoe 
here  comprised  m  any  of  the  written  instruments, 
consequently  the  written  instruments  were  not  a 
bill  of  sale,  and  consequently  did  not  require  to  be 
in  the  form  provided  by  the  schedule  of  the  Act 
of  1882.  For  these  reasons  I  am  unable  to  agree 
with  the  decision  of  the  Yice-ChaDoellor,  and 
unless  the  parties  with  this  decision  oan  agree  as- 
to  the  other  mattws  between  thena,  they  most 
apply  to  us  to  resttve  tiie  case  to  the  paper  itr 
further  hearing. 

On  the  22nd  Feb.  the  case  came  on  tor  arga- 
ment  with  reference  to  the  question  of  the  tolls. 

Bighy,  Q.C.  and  BecUe  for  the  appellants.— -The 

Snestion  is  whether,  under  sect.  97  of  the  Railwajs 
llanses  Consolidation  Act  1845,  the  railway  com- 
pany have  a  lien  on  our  w^reons  for  tolls  piytbh 
to  them  by  the  Blacker  Company.  There  is  no 
toll  due  in  respect  of  the  waggons,  but  only  for 
the  goods  carried  in  them,  and  they  are  not 
entitled  to  seize  the  wa^gona  for  tolls  dae  in 
respect  of  goods.  Brides  the  waggons  are  niA 
waggons  "  telonging  to  the  party  liable  to  pay 
such  tolls."  This  is  not  a  toll  within  the  section, 
as  it  is  not,  properly  speaking,  a  toll  for  the  nse 
of  the  line,  it  is  only  a  common  carrier's  charge: 
WalUa  V.  London  and  South-WetUm  Railway,  21 
L.  T.  Bep.  N.  S.  675  ;  L.  Bep.  5  Ex.  62. 

Then  there  has  been  no  demand  within  the  statnte. 
The  demand  was  not  for  tolls  alone,  but  for  the 
balance  of  account  bebween  the  Blacker  Company 
and  the  railway  company,  and  the  tolls  ware 
mixed  with  other  charges : 

FMd  V.  Newport  Railway  Ccmaami.  27  L.  J.  K.  S.- 
306,  Ex. ;  3  H.  A  N.  400. 

Benn  Colling,  Q.C.  and  G.  A.  BmteU  for  the 
defendant  company. — ^The  first  part  of  the  section 
gives  the  company  a  lien  on  the  goods  carried, 
which  is  quite  irrespective  of  the  question  aa  to  the 
person  in  whom  the  property  in  th«m  is.  They 
have  also  an  additional  rig^it^  adze  any 
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goods  or  cairisffes  on  iAuax  premises  "  belonging 
to  the  party  liable  to  pay  snch  tolls."  The  rail- 
way  sent  a  demand  for  payment  to  the  Blacker 
Company,  the  only  persons  with  whom  they  had 
dealt,  on  the  4th  Feb.,  and  seized  these  waggons 
before  the  plaintiff  company  had  given  the  Blacker 
Company  notice  that  they  shonld  take  possession, 
therefore,  when  we  asserted  our  lien  on  these  nine 
waggons,  they  belonged  to  the  Blacker  Company. 
It  IB  said  we  have  not  made  a  demand  for  these 
tolls;  but  we  claimed  the  balance  due  on  the 
account,  and  that  does  not  waive  onr  claim  for  the 
tolls: 

Bearft  v.  Morgan,  4  Hee.  A  W.  270. 
They  also  referred  to  Eailways  Clauses  Consoli- 
dation Act  1R45,  ss.  87.  98.   Ihons,  L.J.  referred 
to  FetUon  v.  Swallow,  1  Ad.  A  EIL  723.] 

CoTTOH,  L. J. — This  case  has  been  very  fully  and 
ably  aT|;ued,  and  we  have  had  an  opportunity 
of  considering  it.  The  only  qnestion  wnioh  now 
has  to  be  determined  is,  whetner  the  defendants 
have  a  right  to  detain  and  sell  (if  they  have  a 
right  to  detain  they  have  right  to  sell)  certain 
wagons  belonging  to  the  plaintiffs.  On  the 
previons  occasion  we  decided,  contrary  to  the 
view  taken  by  Bacon.  V.O.,  that  the  plaintiffs 
had  a  title  subject  to  the  question  raised  by  the 
railway  company  under  the  97th  section  of  the 
Bailways  GlaoBes  Consolidation  Act  1845,  which 
iras  incorporated  with  the  Aot  of  the  defendant 
company.  It  must  be  remembered  thai,  in 
dealing  with  the  question,  although  one  may 
gain  assistance  from  looking  at  the  cases  decided 
upon  common  law  lien,  that  what  we  have  to 
deeide  is  not  any  question  arising  under  a 
common  law  lien  claimed  by  the  defendants,  bnt 
what  are  their  rights  ander  this  particular  section 
as  re^rds  the  waggons  which  belonged  to  the 
plaintiff  compaiw,  but  which  were  held  and  used 
by  the  Blacker  Colliery  Company  under  a  letting 
agreement  entered  into  between  them  and  the 
plaintiffs.  The  Blacker  Colliery  Company  had 
the  use  of  the  waggons,  paying  rent  for  them, 
and  the  plaintiff  company  had  a  right,  if  the  rent 
was  not  paid,  to  put  an  end  to  the  interest  of  the 
Blacker  GoUiei7  Compuiy  under  that  contract, 
and  to  resume  and  take  possession  of  these 
waggons,  which  belonged  to  them  snfaject  to  the 
letting,  although  the  Blacker  Colliery  Gompwy 
had  the  right,  if  there  had  been  no  determina* 
tion  by  the  plainti&  of  the  interest  acquired 
by  the  Blacker  Company,  to  buy  the  wagKons 
at  the  determination  of  the  period  for  which 
they  were  let  at  a  nominal  price.  Now, 
a  great  many  questions  arise  in  this  case, 
difficulties  in  the  way  of  the  defendants'  claim. 
Bnt,  in  my  opinion,  it  will  really  only  be  necessary 
to  deal  with  two  questions.  The  section  is  prac- 
tically divided  into  two  parts.  The  first  part  is, 
*'  If  on  demand  any  person  fail  to  pay  the  tolls 
due  in  respect  of  any  carriage  or  goods,  it  shall 
be  lawful  for  the  company  to  detain  and  sell  such 
csrriage  or  all  or  any  part  of  such  goods."  That 
put  CHE  the  section  applies  to  a  case  where  there 
u  a  toll  due  in  respect  of  carriage  or  in  respect 
of  goods,  and  then  the  railway  company,  b^ore 
they  part  with  the  carriage  or  with  the  goods  in 
respect  of  which  they  have  a  right  to  toll,  may 
demand  payment,  and  if  payment  of  that  toll  is 
not  made  then  they  may  detain,  before  they  leave 
the  iffenuses  of  the  railway  compai^— b^we 


they  are  out  of  their  possession — either  the- 
carriage  or  the  goods  in  respect  of  which  the  toll 
is  demanded.   But  then  we  come  to  the  second 
part  of  the  section,  which  is  this :  "  Or  if  th* 
same  shall  hare  been  removed  "  (the  other  part 
applying  only  to  demand  in  respect  of  goods  or 
carriages  not  removed)  "  from  the  premises  of  tb&' 
company,  to  detain  and  sell  any  other  carriages 
or  goods  within  such  premises  belonging  to  the 
party  liable  to  pay  such  tolls."   Then  it  provides 
DOW  the  money  is  to  be  applied ;  but  that  I  think 
I  need  not  deal  with,     now,  have  the  defen* 
dants  any  claim  under  either  of  those  portions 
the  section?   Thw  have  sent  in  a  claim  for  252.. 
in  respect  of  all  tne  jonm^s  on  their  line  per- 
formed by  the  particular  nine  waggons  about 
which  the  question  aries.   2fow,  in  my  opinirai, 
they  could  have  no  claim,  if  other  difiicalties  were- 
out  of  the  way,  except  in  respect  of  the  tolls, 
if  any,  due  in  respect  of  those  carriages  dnring- 
the  period  when  they  have  been  in  the  possession 
of  the  railway  company  without  having  been 
removed,  because,  in  my  opinion,  this  first  part 
of  the  section  does  not  give  any  right  of  retainer 
or  sale  in  respect  of  tolls  payable  before  the' 
property,  the  carriages,  or  the  ^ods  last  came 
into  the  possession  of  the  railway  company. 
Their  claim  is  limited  to  the  claim  which  th^ 
have  for  the  last  service,  the  last  journey  per- 
formed;, that  is,  to  the  claim  which  they  have 
whilst  the  goods  have  been  in  their  possession. 
Here,  in  respect  of  all  the  journeys  except  the 
last,  these  carriages  have  boen  out  of  the  posses- 
sion of  the  railway  company,  they  having  gone 
from  their  possession  to  the  Blacker  Colliery 
Company,  Mid  then  having  come  back  to  the 
railway  company.     But  have  they  any  clunt 
even  in  respect  of  any  toll  due  to  them  for 
the  last  journey ;  that  is,  during  the  period 
when  they  have  not  been  ont  of  the  possession 
of  the  railway  company  ?     1  omit  here  the 
qnestion  whether  there   has   been  a  proper 
demand.  One  would  like  to  have  considerml  that 
more  if,  in  my  opinion,  the  question  turned  upon 
that  point.   But  the  real  point  here,  in  my  opinion^ 
is  this,  whether  it  can  be  said  that  there  were  any 
tolls  due  in  respect  of  these  carriages  or  any 
of  themP    NotT  it  was  urged  very  much  that, 
although  the  tolls  are  ^iven  in  form  by  the- 
speciaTAct  as  on  the  coals  carried,  yet  that  really 
they  were  tolls  in  respect  not  only  of  ooals  but 
also  of  the  carriages  in  which  the  coals 
carried,  and  it  was  said  that  otherwise  no  mean- 
ing could  be  given  to  this  section  of  the  Act  of 
1^5.   But  it  must  be  remembered  that  the  Act  of 
1845,  although  by  incorporation  it  becomes  part 
of  the  subsequent  Act  under  which  the  defen- 
dants are  acting,  was  not  passed  at  that  time,  and 
in  my  ophiion  it  would  be  wrong  to  construe  this 
section  by  saying  that  unless  yon  construe  it  in  a 
particular  way  there  can  be  no  meaning  given  to 
particular  words  in  it,  ^Ting  regard  to  the  enact- 
ment of  the  special  Act.   This  section  was  to  be 
incorporated  with  special  Acta  in  various  forms* 
and  unless  it  can  be  shown — and  in  my  opinion  it 
could  not — that  nj  tolls  could  ever  be  due  in  respect 
of  carriages,  when  we  find  here  the  disjunctive- 
words  "  in  respect  of  any  carriage  or  goods,"  we 
cannot  be  driven  from  what  I  think  would  other* 
wise  be  the  correct  construction,  namely,  tolls  in 
respect  of  carriages,  or  separately  tolls  in  respect 
of  goods,  by  seeing  that  in  the  spe(|^^^j^j|i^ 
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long  sabseqaentlj  there  are  no  tolls  payable  in 
respect  of  carriages  in  these  terms.  But  it  is 
obvions,  and  it  is  obvioiis  from  this  Act,  that  at 
the  time  this  Act  was  passed  ic  was  contemplated 
that  the  railways  should  be  great  highways  to  be 
used  hy  the  railway  oompwy  for  their  own  car- 
riages and  their  own  aiginest  or  by  any  persona 
who  brought  on  to  the  railway  carriafres  of  their 
own,  snitably  conatrncted  to  ran  npon  the  railway. 
In  my  opinion,  what  is  required  in  order  to  bring 
Ae  defendants  within  the  first  part  of  this  sec- 
tion is,  that  they  must  show  that  what  they  claim 
are  really  tolls  in  respect  of  the  carriages  which 
tbery  claim  to  detain,  and  the  toll  is  really  t^ven. 
in  respect  of  the  coal  carried ;  not  only  a  toll  in 
respect  of  carriages  and  coal,  but  a  toll  on  the 
coals  which  hare  been  carried,  or  in  respect  of 
that  only.  The  Legislatnre,  I  presume,  in  pass- 
ing the  special  Act,  thought  that  it  was  the  most 
oonvenient  way  to  giro  toll  npon  the  coal,  and  not 
to  give  any  toU  in  respect  of  the  carriages  or  on 
the  carriages.  Therefore,  in  my  opinion,  the 
dnfendants'  claim  under  the  first  part  of  the  sec- 
tion cannot  be  maintained.  Bat  can  tbey  main- 
tain their  claim  under  the  second  part  of  the 
aectici  P  In  my  opinion  that  can  be  disposed  of 
without  going  into  the  question  of  whether  there 
has  been  a  proper  demand,  and  also  withou^<  S^'^K 
into  the  question  as  to  whether  the  tolls  here 
claimed  by  them  include  that  in  respect  of  which 
no  right  was  given  them  under  the  97th  section. 
I  refer  to  that  because  tiiere  is  a  case  of  WaUU  t. 
London  cutd  Sowth-Wesiem  RaiUoay  Ootupany, 
which  cuts  down  very  much  the  ezpreBsion  "  tolls  " 
here,  and  we  were  told  that  there  was  a  contrary 
decision  in  the  Court  of  Session.  It  is  not  neoes- 
Hary  to  decide  that  point.  The  question  is,  what 
have  they  a  right  to  detain  and  s^  in  respect  of 
tolls  demanded  by  them,  whatever  "  tolls  may 
inchideP  Why  it  is  this.  Thsj  are  only  vo 
detain  carriages  or  goods  which  are  on  their 
premises  belonging  to  the  party  liable  to  pay 
each  tolls,  whatever  "  tolls  ^  may  mnut.  But 
there  may  oome  a  question  hereafter,  not  arising 
in  this  case,  whether  there  must  not  be,  to  enable 
thffln  to  detain  and  seU  carriages  under  this  part 
43i  the  section,  tolls  in  respect  of  carriages  due ; 
and  to  enable  thwi  to  sell  goods,  tolls  in  respect 
of  goods  Hue.  I  do  not  at  all  enter  into  that.  I 
do  not  at  ^1  desire  to  give  too  narrow  a  construe- 
tioD  to  this  Act  of  Parliament.  But  can  it  be  said 
that  they  have  any  right  in  respect  of  these  car- 
rii^es,  which  at  the  time  when  the  action  was 
brought  belonged  no  longer  to  the  Blacker  Col- 
liery Company^  bat  to  the  plaintiffs!'  In  my 
ooiiiion  it  cannot.  If  they  have  a  light  to  detain 
tbwB  is  power  to  sell,  and.  in  my  o{Hnuui,  it  never 
can  be  Uiat  iriiea  tbe  Act  of  Parliament  gives 
them  power  to  detain  and  sell  carriages  or 
goods  belonging  to  the  party  who  is  liable  for 
Uie  totia,  that  gives  them  power  to  detun 
as  against  the  real  owner,  and  to  sell  as 
a^inst  the  real  owner  his  prepay.  But  it 
is  said  that  at  tbe  time  when  the  detention 
took  place  the  Blacker  Colliery  Company  had  an 
interest.  I  agree.  I  give  no  opinion  whether  it 
is  aeoessary  uiat  "belonging"  means  belon^ng 
absolutely  or  not.  I  should  say  it  did  not.  Bat 
if  the  person  from  whom  the  tolls  were  due  had 
a  lease  of  the  carriages  for  five  years,  then  the 
railway  oorapany  might  detain  and  sell  that 
interest.    But  here  by  the  very  nature  of  the 


interest  in  the  Blacker  Colliery  Company  that 
interest  determined  and  came  to  an  end  before  this 
action  was  brought,  and  after  the  plainttffg 
demanded  the  carriages  from  tbe  railway  com- 
pany f^ter  the  title  of  the  Blacker  Colliery  Coao- 
pany  bad  oome  to  an  end,  and  their  own  title  bad 
come  to  be  one  in  possesaion.   Bat  it  was  said 
that  that  being  so  the  detention  wm  right,  and 
therefore  it   could  not   Babaeqaently  beconw 
wrongful.     The  original  dertencian  would  not 
become  wrongful,  but,  in  my  opinion,  if  tbe  first 
owner  had  a  determinable  interest,  and  the  other 
owner  who  had  acquired  an  interest  in  possesutm 
on  the  determination  of  the  prior  owner  e  interest 
came  and  asked  to  have  his  goods  handed  to  hioi. 
althou^  the  original  detention  may  bare  been 
lawful,  yet  the  continuing  of  that  detention,  the 
retainer,  became  unlawful  when  tbe  railway  com- 
pany were  informed   to  whom  the  waggons 
belonged,  and  on  his  asking  Cor  them  refused  to 
give  them  up.   Of  course  the  damage  will  not  be 
for  the  detention  dating  from  the  first  period  of 
detention,  but  only  for  dataintng  tbe  waggons 
aftortbe  real  owners  title  bad  accrued  and  £ud 
acquired  possession  of  tbe  goods.   It  is  said  that 
the  proper  coarse  for  the  puintiffs  to  have  taken 
would  have  been  this.    Tbey  shoold  have  said, 
"  You  have  detained  these  waggons  as  againrt 
the  Blacker  Ccdlieiy  Company,  our  title  will  oome 
into  possession  in  a  month,  go  and  sell  as  yoa. 
have  a  right  to  do  as  against  the  Blacker  CoUieiy 
Company."   In  my  (pinion  that  does  not  deprive 
the  plaintifEs  of  the  right  which  they  had  in  oob- 
sequence  of  the  title  accruing  on  tbe  determina* 
tion  of  the  Blacker  Colliery  Company's  interest. 
It  wonld  have  been  idle  in  the  present  case,  when 
thet  Blacker  Colliery  Company  hare  got  ahoot  a 
month's  interest  in  uie  waggons,  for  tbe  plaintiffs 
to  have  gone  to  tbe  railway  otHopany,  and  to  have 
said.  "  Yoacan  only  detain  these  for  amontb,  adl 
these  oarriages  for  a  month."  Tlien  it  has  been 
said  that  really  there  is  an  interest  in  the  Bladier 
Colliery  Company  still,  because  und^  the  contract 
they  have  n^reed  with  the  plaintiffs  to  pay  rent 
till  the  carnages  are  delivered  up  by  them.  As 
a  matter  of  contract  between  the  Blacker  CoUieiy 
Company  and  the  plaintiSe,  tbe  Blacker  CoUieiy 
Company  may  be  liable  till  the  carriages  are 
actually  banded  back,  bat  there  is  no  lawful  oon- 
tinning  interest  in  the  Bladcer  Colliery  Company. 
The  plaintiffs  asserted  a  right  and  desire  to 
acquire  possession  of  these  waggons.     In  my 
opinion,  therefore,  from  the  time  when  accordiiK 
to  the  contract  the  interest  of  the  Blacker  C(»- 
liery  Company  would  determine,  it  was  wrong  on 
the  part  of  the  defendants  to  detain  yiese  car- 
riages, they  bare  no  right  under  this  sectiv 
to  sell  them  now  that  the  interest  of  the  Blac^ 
Colliery  Company  has  mtirely  oome  to  an  «id, 
and  the  plaintiffs  are  under  the  contract  which 
alone  originally  gave  tbe  Blacker  Colliery  Con- 
pany  any  interest  titled  to  have  tboe  carnages 
deliverra.  up  to  them. 

LniDixT,  L.J. — In  this  case  the  waggon  oom- 
pany  commenced  this  action  against  the  rulvay 
company  on  the  19th  lUby  1^.  It  has  bees 
already  determined  that  ai  that  date  the  tnteks 
in  question  were  the  property  <^  the  plaiatiffs, 
subject  of  coarse  to  this  dispute  about  the  right 
of  the  defendants  to  retain  them ;  and  therefne 
we  most  assume  that,  subject  to  this  qaaaiiiMvt 
lien,  these  tracks  did  beloiig  to  tbe  m^gop  tf'*' 
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pany.  Now  that  p(nnt  bdnff  clear,  the  qnestion 
vhich  is  raised  in  this  aotion  oeoomes  ODe  of  very 
great  importance,  because,  in  anbstance,  it  is  a 
claim  by  the  railway  compan;^  to  detain  the 
waggODR  or  trucks  of  the  phuntifEs  for  tolls  doe, 
not  from  the  plaiatifib  but  from  other  people; 
in  other  words,  the  railway  compairy  are  claiming 
the  riffht  to  detain,  and  I  suppose  if  necessary  to 
sell,  the  property  of  one  person  for  the  debt  of 
another.  I  do  not  say,  of  coarse,  that  such  rights 
cannot  exist,  bat  when  they  are  claimed  they 
.  require  to  be  carefally  investigated,  and  it  appears 
to  me  that,  for  the  reasons  that  I  will  give  pre- 
aently,  the  olaim  made  by  the  railway  company 
in  thia  case  cuuiot  be  supported.  Now  we  start 
with  this  pK^osition  which  I  refer  to,  because  I 
tlunk  it  is  not  altoeeUier  immaterial  that  the 
railway  company  in  ttus  case  were  not,  at  the  time 
of  the  commendetnent  of  this  action,  common 
carriers  of  coals.  That  gets  rid  of  any  such  right 
of  detention  as  they  nu^bt  have  had  if  they  had 
been  snch  common  carriers.  Further,  the  same 
remark  disposes  of  the  necessity  of  considering 
the  case  of  WaUts  y.  London  and  Soulh-Wettem 
Bailway  Company,  and  as  to  the  meaning  of  the 
word  "  tolls,''  when  applied  to  the  charge  made  by 
the  railway  companies  as  common  carriers  of 
goods.  ~We  hare  not  to  consider  the  point  which 
was  raised  in  that  case.  Neither  have  we  to 
consider  another  point,  as  to  which  there  might 
be  some  difficulty,  which  would  have  arisen  if 
those  tracks  had  been  the  property  of  the  colliery 
company  who  owned  the  coaL  K"ow,  bearing  in 
mind  what  the  point  is  that  we  have  to  consider, 
let  us  read  the  section  of  the  Act  of  Parliament. 
That  section  is  not  worded  in  such  a  way  as  to  be 
&ee  from  difficulty,  for  several  reasons  that  will 
be  apparent  as  the  words  are  read.  The  sectitm 
starts  with  the  words  "  if  ou  demand."  It  does 
not  say  upon  whom  that  demand  is  to  be  made. 
"  If  on  demand  any  person  fail  to  pay  the  tolls 
dne  in  respect  of  any  carriage  or  goods."  I  confess 
I  do  not  understand  myself  how  a  person  can  fail 
to  pay  tolls  within  the  meaning  of  that  section 
unless  there  has  been  a  demand  upon  him  to 
pay.  I  do  not  understand  that.  And  there  is  a 
oiffionlty  in  my  mind  in  saying  that  there  ever 
WW  any  demand  by  the  defendant  oompany  hme 
upon  the  plainti^.  There  was  a  d»nand,  at 
Iwst  I  assume  there  was  a  demand,  by  that  letter 
of  the  4th  Feb.  1885,  on  the  part  of  the  railway 
company  against  the  colliery  company.  Bat  wheoi 
we  come  to  read  the  whole  of  the  first  line  of  that 
section  it  appears  to  me,  I  confess,  that,  in  order 
that  any  person  may  fail  to  pay  within  the 
meaning  of  that  section,  there  must  be  a 
previous  demand  made  upon  him.  But  I  pass 
on.  The  section  then  says,  "  It  shall  be 
lawful  for  the  company  to  detain  and  sell  such 
carriage,  or  all  or  any  part  of  such  goods." 
That  IS  the  principal  part  of  the  section.  Now 
that  is  obviously  a  very  great  extension  of  a 
common  carrier  s  power,  boi^se  it  gives  power 
to  s^L  Now  the  question  which  arises  upon  that 
18  this,  whethw  there  can  be  truly  said  to  have 
been  any  toll  due  in  respect  of  these  wasgons. 
That  is  a  question  of  fact  which  we  cannot  decide 
bj^  looking  into  the  Railways  Clauses  Consolida- 
tion Act  1845.  We  must  look  out  of  that  Act 
for  that  purpose.  When  we  come  to  look  at  the 
facts  I  cannot  come  to  the  conclusion  that  any 
toll  was  ever  payable  by  anyone  in  respect  of  these 


particular  trucks.  The  toll  which  was  payable 
was  payable  in  respect  of  the  coal  carried  in  the 
tracks,  and  not  in  respect  of  the  trucks  them- 
selves. Whether  under  the  special  Act  this  com- 
pany could  or  oonld  not  demand  toll  for  hauling 
the  waggons  I  do  not  know,  I  have  not  studied  the 
Act  with  the  view  of  ascertaining  that.  But 
assuming  they  could  they  never  did.  What  they 
have  done  under  the  powers  of  the  special  Act, 
and  that  which  we  have  to  consider,  is  this :  they 
have  not  chatted  tolls  in  respect  of  these  trucks 
at  all,  bnt  they  have  charg'>d  tolls  in  respect  of 
the  goods,  and  therefore  there  never  has  been  an^ 
toll  whatever  payable  in  respect  of  these  parti- 
cular trucks.  Now,  I  do  not  say  that  th^  had 
no  right  to  diarge  for  hauling  the  tracks.  That 

rin  is  another  question,  and  looking  to  the  case 
Field  V.  The  Newport  Raihcay  Company,  I 
think  very  likely  they  had.  But  supposing  they 
had,  that  case  is  an  authority  for  saying  that  any 
charge  which  they  might  have  made  in  respect  of 
hauling  these  trucks  is  not  under  the  circum- 
stances a  toll  within  the  meaning  of  this  section. 
It  appears  to  me,  therefore,  that  they  cannot 
justify  the  detention  of  these  trucks  simply 
because  there  is  a  toll  dne  in  respect  of  them. 
That  being  the  conclusion  at  which  I  have  arrived 
upon  the  facta  and  upon  the  97th  section,  it 
becomes  immaterial  to  consider  the  next  clause 
of  the  section,  which  relates  to  carriages  and  goods 
which  have  replaced  those  which  formerly  were 
on  the  line,  uid  which  have  been  taken  away. 
That  second  part  of  the  section  gives  railway 
companies  very  large  powers,  because  it  says  that, 
if  they  have  let  gouds  or  carriages  go,  and  they 
get  others  belonging  to  the  same  person,  they  may 
transfer  their  lien,  and  they  may  transfer  their 
power  to  sell  to  what  I  call  those  substituted 
carriages  and  goods,  and  detain  and  sell  them  not 
only  in  respect  of  tolls  payable  in  respect  of  those 
particulars  things,  but  in  respect  of  tolls  payable 
for  the  former  things  belonging  to  the  same 
person  which  have  left  their  premises — a  very 
great  extension,  of  course,  of  the  common  carrier  s 
lion.  For  the  reasons  I  have  given,  it  appears  to 
me  that  this  case  is  comparatively  easy  of  solu- 
tion, and  that  the  appeal  ought  to  be  allowed. 

LoPBS,  L.J.— 'The  question  in  this  case  is, 
whether  the  railway  company  have  a  right  to 
detain  and  sell  the  carriages  in  qnestion,  ana  that 
depends  upon  tha  constrnctiou  of  the  97th  section 
of  the  fiailways  Clauses  Act,  which  was  a  general 
Act  passed  for  the  purpose  of  consolidating  cer- 
tain provisions  usually  inserted  in  special  Acts. 
Now  that  Act  was  passed  in  the  year  1845,  and  it 
appears  to  me  to  be  material  to  liear  in  mind  that 
when  it  was  passed  that  Act  was  intended  to 
apply  to  a  dinerent  state  of  things  from  those 
whicn  exist  at  the  present  time.  It  seems  to  me, 
especially  having  regard  to  the  I14th  and  follow- 
ing sections,  that  it  was  contemplated  that  private 
owners  would  run  their  own  carriages  over  the 
railways,  which  railways  were  to  be  tne  highways 
of  the  companies,  and  not  only  would  run  their 
own  carriages,  but  abotheir  own  private  engines. 
Bearing  that  in  mind,  it  seems  to  me  to  be  quite 
intelligible  that  the  L^slature  would  draw  a 
distinction  between  tolls  pi]«ble  in  respect  of 
carriages  and  tolls  payable  m  respect  of  goods.  I 
have  no  doobt  bnt  tnat  there  was  an  idea  that  in 
the  special  Act  sepuate  tolls  wonld  be  chargeable 
for  the  transit  of  owners*  carria^^^|^^<|^e 
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railway  and  separate  tolls  for  goods.  'Now 
that  being  so,  it  becomes  material  to  consider 
what  the  tolls  in  this  particalar  case  are  charge- 
able in  respect  of.  Having  regard  to  the  evidence 
and  the  arguments  which  have  been  brought 
before  the  court,  I  am  clearly  of  opinion  that  tbe 
tolls  in  question  were  not  tolls  due  in  respect  of 
carriages,  but  were  tolls  due  in  respect  of  goods. 
Then,  referring  to  the  97th  section,  it  appears  to 
■ne  that  it  is  a  condition  precedent,  at  any  rate  so 
iar  as  the  first  part  of  that  sectifm  is  concerned, 
that,  in  order  to  aathorise  the  company  to  detain 
and  sell  a  carriage  or  carriages,  the  toll  in  qnea- 
tion  shonld  be  due  in  respect  of  a  carriage  or 
carriages.  That  appears  to  me  to  be  perfectly 
clear  with  reeard  to  the  first  part  of  that  section, 
and  I  am  inclined  to  think  that  it  is  also  necessary, 
in  order  to  authorise  the  company  to  detain  and 
sell  ander  the  second  part  of  the  section,  that 
tolls  should  be  due  in  respect  of  carriages.  But 
I  do  not  desire  to  express  a  decided  opinion  upon 
that  in  the  present  case,  because  it  is  not  neces- 
sary to  do  so.  The  railway  company,  according 
to  my  view,  fail  to  show  a  right  to  detain  and  sell 
under  the  second  part  of  the  97th  section,  because 
the  carriages  in  question  did  not  belong  to  a 
party  liable  to  pay  tolls  within  the  sense  and 
meaning  of  that  portion  of  the  section.  On  these 
grounds  I  think  this  appeal  oo^t  to  be  allowed. 

Solicitors  for  the  plaintiffs,  RidtddU  and  Sotit 
agents  for  G,  T.  Barraa,  Rotherfaam. 

Solicitors  for  defoidants,  OfmI^««  and 
Dtamport,  agents  for  B.  Xta^ard-Jfoni,  Man- 
<ohe8ter. 


Jam.  15  and  17. 
(Before  Gottos,  Livdlet,  and  Lotes,  L.JJ.) 
Be  Evans  ;  Evans  v.  Bvans.  (a) 

AFFSAL  F&QII  THE  CHANCEBT  DIVISION. 

Adminitiration — Trader — PerwmoZ  repreamtaiive 
— Carrying  on  trade  of  deceased — Goods  pur- 
chased for  pvrpoaes  of  trade — RighU  of  vendors. 

The  adminittratria  of  an  intestate  continued  to 
carry  on  his  butinets,  and  bought  certain  goods 
for  that  pv/rpose. 

Cn  the  IBth  A^ril  1886  a  recetrar  and  manager  was 
a/ppointed  tn  an  administraiion  action  by  the 
inJoMt  son  of  the  inteetate.  On  the  22}ul  April 
MS  vmdort  recovered  judgment  against  the 
administratrix  for  the  price  of  the  goods,  but 
judgment  was  not  signed  tUl  ne  IQth  Mai/,  On 
that  day  the  goods  not  htfore  tcld  were  sold 
toge&ur  with  other  effects  under  an  order  in  the 
aawUniatration  action.  The  vendors  of  the  goods 
never  issued  execution,  but  applied  in  the  admin- 
istration action  to  have  the  proceeds  of  their  sale 
applied  in  payment  of  their  debt.  Kay,  J.  refused 
to  make  this  order,  but  declared  them  entiued  to 
a  lien  on  the  benefioial  interest  of  the  adminis- 
tratrix in  the  intestate's  eetate. 

Meld,  on  appeal,  that,  as  between  the  vendors  and 
the  admtnistrotrix,  the  goods  ware  the  property  of 
the  administratrix,  she  being  a  debtor  to  them  for 
the  price;  thai,  as  between  the  adm.iniatrairix 
and  the  estate,  the  goods  belonged  io  the  estate 
n^eet  to  the  right  of  the  admtnisiratrim  to  be 
indemnified  for  the  price  if  she  was  not  a  debtor  to 
the  estate  ;  that  the  vendors  could  not  have  any 

(a)  BxporUA.  bjr  W,  0.  Bisi,  Eiq.,  BwrtotaHt-lAw. 
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higher  daim  (han  hers,  and  thai  the  order  goM 
them  at  much  as  they  vme  eniiUed  to. 
Whether  the  order  was  righi  m  dedarimg  ttm 

entitled  to  a  Uen,  gware. 
On  the  26th  Feb.  1884  Isaac  Evans  died  intestate. 
He  had  carried  on  business  at  Cardiff  aa  a  dealer 
in  builders'  materials,  and  his  estate  consisted  of 
stock-in-ti^e  and  book-debts  valued  at  11861.  ISi. 
He  was  also  entitled  to  a  share  of  the  personal 
estate  of  his  father,  but  at  the  date  of  this  appeal 
nothing  had  been  received  in  respect  thereoL 

On  the  1st  May  1884  the  widow  took  out  admin- 
istration to  his  estate,  and  carried  on  her  hnsband's 
bnsiness  until  the  15th  April  1886,  when  a  receiver 
and  manager  of  the  intestate's  buRiness  was 
appointed  in  this  action,  which  was  brought  by 
the  intestate's  infant  sCHi  by  a  next  friend,  tM 
widow  being  the  defendant. 

The  receiver  was  authorised  to  act  at  once  be* 
fore  giving  security,  and  inquiries  were  directed 
(1)  of  what  the  personal  est^  of  the  sud  intes- 
tate consists ;  (SQ  an  inqnir;^  whether  any  debt 
the  said  intestate  now  renuuns  nnpatd. 

On  the  22nd  April  the  Garston  and  Hadvay 
Portland  Cement  Company  obtained  judgment 
against  Mrs.  Evans  for  1351.  11«.  7d.  owmg  to 
them  for  cement  supplied  to  her  for  the  pnrpOMS 
of  the  bnsiness,  but  judgment  was  not  signed 
until  the  18th  Hay.  On  the  19th  Mar  a  similar 
judgment  was  signed  against  Mrs.  Avans  for 
551.  10s.  3d. 

In  each  case  Mrs.  Evans  had  accepted  tnlls  of 
exchange  for  the  price  of  the  goods. 

On  the  4th  Hay  1886  an  order  was  made  at 
chambers  in  the  aoministratibn  action  giving  the 
receiver  and  mam^r  leave  to  sell  the  stock  and 
plant,  and  th^  were  sold  on  tbe  18tb  M^. 
About  h^f  of  the-  cement  supplied  by  the  com- 
pany had  not  been  sold  previous  to  the  18th  Mi^, 
and  before  that  sale  the  oompan  v  gave  the  receiTar 
notice  that  they  should  claim  the  proceeds  of  any 
cement  then  sold. 

On  the  26th  Hay  the  company  served  notice  d 
motion  that,  notwithstanding  the  appointment  of 
the  receiver  and  manager,  they  might  be  at 
liberty  to  issne  execution  against  the  goods  of  the 
defendant  on  the  business  premises,  and  that  an 
inquiry  might  be  directed  whether  any  and  what 
part  of  the  property  and  effects  then  in  the  hands 
of  the  receiver  and  manager  belonged  to  or  had 
been  received  by,  or  in  the  case  of  bonk-debts  had 
become  owing  to,  the  defendant  since  the  death  of 
the  intestate,  and  that  the  receiver  and  manager 
might  be  directed  to  apply  the  proceeds  of  satk 
pnmer^  and  effects,  and  such  book-ddits  irhen 
collected,  in  payment  of  the  company's  deM  in 
preference  to  any  claims  of  crediting  of  the  iates- 
Ute. 

Tbe  motion  came  before  Kay,  J.  on  the  8th 
Jnly  1886,  who  made  an  order  declaring  that  the 
company  were  entitled  to  a  lien  upon  the  bene- 
ficial interest  of  the  defendant  in  the  intestate's 
estate  for  the  amount  of  their  judgment,  and  for 
their  costs  of  the  application,  with  liberty  to  tbe 
applicants  to  apply  in  this  action  to  raise  tbe 
same. 

Everitt,  Q.C.  and  Grosoenor  Woods  for  tbe 
luits. — The  goods  were  sold  by  the  receiver  on 
the  same  day  as  the  appellants  signed  jndgnunt- 
The  cement  had  not  previously  h^ai  sold,  and  tbe 
court  will  not  allow  the  estate-to  be  increased  bj 
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the  proceeds.  The  oompany  are  entitled  to  treat 
the  cement  as  belonging  to  the  widow.  It  would 
have  been  nselese  to  have  iasned  a  ji.  fa.  when  the 
ffoods  had  been  Bold.  The  money  is  in  the  hands  d 
the  receiver,  and  the  court  will  direct  him  to  pay 
it  to  the  rightful  owner : 

Sm  varU  BimthontU,  M  L.  T.  Bap.  K.  8.  488 :  16 
Q.  B.  Dir.  306. 

The  oonrt  will  not  allow  persona  claiming  the 
intestate's  estate  to  obtain  the  benefit  of  goods 
which  were  not  his  and  which  have  not  been  paid 
tor: 

SaJckiuM,  48  I..  T.  Bep.  N.  B.  872;  15  Ch.  IHt. 
SIB. 

There  was  no  power  enabliog  the  administratrix  to 
carry  on  the  business,  and  the  goods  were  therefore 
nnt  a  part  of  the  intestate's  estate,  and  the  order 
appointing  the  receiver  did  not  apply  to  them. 
The  company  onght  not  therefore  to  be  prej  adiced 
by  (be  appointment  of  a  receiver,  nor  by  the  other 
|Hweeding8  in  the  action.   They  also  referred  to 

B»  Cmoan't  Etiat*,  43  L.  T.  B^.  N.  8. 886 :  14  Ch. 
Dlv.  638,  643 1 

Webb  r.  Btenion,  40  L.  T.  Bep.  N.  8.  482 1  U  Q.  B. 
DiT,  518 : 

FowUr  Y.  HamiM,  2  Kqw  Bep.  156 ; 

£v  oart«  Qartand,  10  Vm.  110 ; 

£a6oueh«r«  v.  Supper,  16  Moo.  P.  C.  196. 

Pearson,  Q.O.  and  MvlUgan  for  the  respondents. 
—This  property,  became  part  of  the  assets  of  the 
business,  sulbjecttnany  ]ien  the  widow  might  have 
if  the  estate  was  indebted  to  her,  and  if  the  estate 
is  not  indebted  to  her  it  is  part  of  the  intestate's 
estate.  In  no  case  have  the  vendors  any  direct 
claim  against  the  cement  or  the  proceeds.  They 
refwred  to 

Kitchen  T.  Ibbttrnm,  28  L.  T.  Bep.  N.  8. 4S0 ;  L.  Bep. 

17  Eq.  46 ; 

Ss  Morgan,  45  L.  T.  Bep.  N.  8. 183 ;  18  Cb.  Div.  93 ; 
BMdOand  y.  SumonM,  4B  L.  T.  Bep.  N.  S.  188 ;  51 

h.  T.  Bep.  N.  S.  406  ;  22  Ch.  Div.  666  ;  26  Ch. 

Div,  246. 

Q.  T.  J.  MiUar  for  the  administratrix. 
EveriU  in  reply. 

GCttoh.  L.  J. — ^This  is  an  appeal  from  the  decision 
of  Kay,  J.,  who  made  an  order  not  giving  the 
smidlants  so  much  as  they  want,  an  wder  in- 
T(UTm^  considerable  difGcnItf.  A 'trader  dies, 
and  his  personal  representative  carries  on  his 
business.  Whether  the  representative  carries 
it  on  with  or  withont  authority,  a  person  with 
whom  he  contracts  a  debt  has  no  remedy  against 
tiie  assets,  though  an  executor,  if  he  has  carried 
on  the  business  m  accordance  with  his  duty,  has 
a  right  to  be  indemnified  out  of  them.  Here  the 
widow  of  an  intestate  took  oat  letters  of  adminis- 
tration and  continned  his  bnsiness,  thinking  it  to 
be  for  the  benefit  of  herself  and  her  child.  She 
incurred  debts  for  the  purpose  of  the  business, 
and  the  persons  who  supplied  her  with  goods 
claim  first  against  her  and  then  against  the 
{roods.  They  urought  an  action  against  her  for 
the  goods  supplied  to  her.  A  relation  of  the 
infant  child  then  brooght  an  action  as  hia  next 
iriend  for  administration  of  the  intestate's  estate, 
«B  he  saw  that  there  would  be  executions  under 
irloiih  the  intestate's  assets  would  be  in  danger 
<^  being  smsed.  On  the  22nd  April  1886  an  order 
was  made  in  the  creditor's  action,  but  judgment 
was  not  signed  till  the  18th  May.  On  that  same 
4ay  the  goods  were  sold  along  with  other  pro- 
pezty  bdraiging  to  the  bnainess,  nndw  an  order 


in  the  administration  suit.  The  creditors  did  not 
take  ont  any  execution,  nor  have  they  done  so. 
They  excuse  themselvoN  for  tlus  by  saying  that 
executions  would  have  been  of  no  use,  the  receiver 
being  in  possession.  But  that  is  not  so,  for  a 
writ  of  execution  in  the  sheriff's  hands  would 
have  given  them  a  specific  claim  sgainst  these 
goods.  The  case  might  be  disposeaof  on  that 
ground  alone,  that  the  appellants  not  having 
taken  out  execution  had  no  specific  claim  against 
these  goods,  though  I  mnst  not  be  understood  as 
saying  that  if  th^  had  taken  out  execution  they 
would  have  been  entitled  to  seize  them.  Kay,  J. 
has  by  his  order  given  the  appellants  a  right  to  be 
|)aid  ont  of  the  buwficial  interest  of  the  widow 
m  the  intestate's  estate.  The  appellants  say 
that  this  relief  is  less  than  what  they  are 
entitled  to,  and  I  have  thought  it  r^t  to 
consider  how  far  in  a  case  like  the  present 
provisioQ  ought  to  be  made  for  payment  of  debts 
of  the  administratrix  out  of  property  in  the 
hands  of  the  receiver,  part  of  which  is  the 
property  of  the  administratrix.  The  creditor 
cannot  have  any  direct  claim  against  the  intes- 
tate's estate.  He  cannot  have  anything  higher 
than  a  right  to  be  substituted  to  the  right  of  the 
administratrix  to  indenmity.  Where  a  business 
is  carried  on  by  a  trustee  with  proper  authority, 
and  he  boys  for  the  business  goods  for  the  prioe 
of  which  ne  is  personally  liable,  the  ce»tuU  que 
tnttt  cannot  sav  to  the  trustee,  "These  goods 
belong  to  us,  ana  we  will  take  them  without  regard 
to  yoiir  right  to  indemni^."  But  have  the 
creditors  any  claim  a^nst  the  goods  on  that 
ground?  The  goods  now  in  question  were 
acquired  for  the  pnrpose  of  the  business,  and 
went  into  the  bnsiness.  The  infant  child  of  the 
intestate  claims  them  as  belonging  to  the  estate, 
and  in  my  opinion  he  has  a  right  so  to  claim 
them,  subject  to  the  right  of  the  widow  to  be 
indemnified  ont  of  them  against  all  claims  in 
respect  of  them  so  far  as  she  has  not  lost  such 
right  by  being  a  debtor  to  the  estate,  and  wheth^ 
she  has  lost  that  right  is  a  question  depending  on 
the  result  of  the  general  account.  The  appelluits, 
therefore,  have  no  claim  to  be  paid  as  they  ask 
out  of  the  proceeds  of  these  ^;oods.  WhetJusr,  if 
the  widow  had  appealed  agamat  "Kxjt  J.'s  order, 
it  could  hare  been  snpported  I  give  no  opinion. 
She  does  not  appeal  or  object,  and  it  is  only 
necessary  to  say  that,  in  my  opinion,  the  cnrder 
gives  the  appellants  as  much  as  they  are  entitled 
to.  There  snould  be  added  to  the  order  a  direc- 
tion for  an  account  of  the  receipts  uid  payments 
of  the  administratrix,  but  the  appellants  had 
better  consider  whether  it  is  desirable  for  them 
to  proceed  further,  since,  if  the  widow  is  found 
indebted  to  the  estate  to  such  an  extent  that 
nothing  is  coming  to  her,  they  cannot  recover  any- 
thing. 

LiNDLEY,  Jj.S. — ^This  appeal  is,  in  my  opinion, 
grounded  on  an  erroneous  theory.  Whether  the 
order  does  not  give  the  appellant  too  much  is  a 
qnestion  we  hare  not  to  consider,  since  it  is  not 
raised,  but  I  am  satisfied  that  it  gives  them 
as  much  as  they  are  entitled  to.  Tub  intestate 
died  in  Feb.  1BB4  leaving  a  widow  and  child. 
He  was  a  sole  trader.  The  widow  took  ont  letters 
of  administration,  and  continued  his  business.  In 
the  course  of  carrying  it  rai  she  bought  a  qnao;- 
tity  of  cement  from  the  appellants.  As  between 
the  appellants  and  her  she  hwM&^jtyt]pbtJ>i 
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the  cement,  there  being  no  question  of  rendor's 
lien.  The  cement  was  her  property,  and  she  was 
their  debtor  for  the  price.  They  obtained  judg- 
ment against  her  for  the  price,  and  it  was  signed 
on  the  18th  May  1886,  though  the  order  had  been 
made  on  the  22nd  April,  a  delay  which  is  not 
accounted  for.  If  tbe  appellants  had  obtained 
judgment  earlier,  and  taken  out  execution,  they 
conld  have  seized  any  goods  of  hers.  Bnt  they 
never  issued  a /i.  /a.,  and  therefore  never  had  any 
right  to  seize  the  goods,  supposing  them  to  be  the 
goods  of  the  widow.  ITiey  had,  as  her  judgment 
creditors,  no  more  right  against  the  goods  in 
equity  than  at  law.  They  might  obtain  a  right  to 
stand  in  her  shoes  and  be  paid  out  of  what  was 
coming  to  her  from  the  estate.  Mr.  Everitt  raised 
the  case  that  the  appellants  had  an  equitable 
claim  to  tbe  proceeds  of  sale  of  these  goods,  bnt 
bow  does  he  make  it  ont?  He  says  that  the 
cement  was  tbe  property  of  the  administratrix  as 
between  her  and  the  estate.  Suppose  it  was,  how 
does  that  give  tbe  appellants  any  title  to  it  ¥ 
Having  regard  to  the  case  cited,  the  appellants 
cannot  stand  in  any  higher  position  against  the 
estate  than  their  debtor  does,  and  these  goods 
must,  I  think,  subject  to  the  right  of  the  widow 
to  indemnity,  be  considered  part  of  the  estate. 
The  order  appealed  from  gives  them  the  full 
benefit  of  the  claim  of  the  administratrix  against 
the  estate,  and  they  cannot  possibly  be  entitled  to 
anythinK  more. 

Lopes,  L.J. — It  is  clear  that  tbe  judgment 
creditors  could  have  no  remedy  against  these 
goods  at  law,  and  I  venture  to  think  that  they 
could  have  none  in  equity.  I  think  that,  if  the 
widow  had  appealed  against  the  order  of  Kay,  J., 
thwe  might  have  been  some  difficulty  in  main- 
taining it. 

Solicitors  for  appellants.  Verm  and  Co.,  agents 
for  H.  W.  CoiUm,  Bobinaon,  and  Co.,  Liverpmd. 

Solicitors  for  respondents,  SmUet,  Bvnyon,  and 
OUard. 


Monday,  Jan.  21. 
(Before  Cotton  and  Lindlet,  L.JJ.) 
i£e  I4^icHOi:soK  (a  person  of  unsound  mind),  (a) 

OBIOINAL  APPLICATION  TO  THE  LOADS  JUSTICES 

SlXTiMG  IN  LUHACT. 

Mortgages  of  unsound  mind  —  Transfer  of  mort- 

fjnqo — Afpoinfmmt  of  parson  to  convey — Truttee 

'Art  1850.  ».  :.!. 

Tha  court  has  jurisdiction  under  sect.  3  of  the 
Tnutee  Act  1850  to  appoint  a  person  to  transfer 
a  mortgage  vested  in  a  person  of  unbound  mind. 

By  an  order,  dated  tbe  12th  Feb.  1883.  made  under 

the  Lunacy  Regulation  Act  1862,  by  which,  it 
appearing  that  D.  Nicholson  was  of  unsound  mind 
and  incapable  of  managing  her  affairs,  and  that 
her  income  did  not  OEoeea  602.,  John  Porter  was 
authorised  to  receive  and  give  a  discharge  for 
the  interest  on  a  certain  mortgage  demise  for 
4O0L  transfci  TL'il  to  D.  Nicholson  on  the  24th  Jan. 
ISti.'i.  The  sam  of  701.  a  year  was  allowed  for 
maintenance,  and  tlie  deficiency  of  the  income 
was  to  be  made  up  by  sale  from  time  to  time  of  a 
portion  of  a  sum  of  consols.  The  consols  were 
now  exhausted,  and  it  was  proposed  that  the  4001. 

(«}  B«port«d  by  W.  O.  BtH,  Eaq.,  BuilstWAt  Law. 
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shonld  be  brought  into  conrt,  invested  in  ooraol^ 
and  treated  in  the  same  manner. 

A  person  had  been  found  willing  to  take  a 
transfer  of  tbe  mortgage,  and  this  petition  was 
presented  by  I).  Nicholson,  by  John  Porter,  sg 
her  next  friend,  and  by  John  Porter,  asking  that 
he  might  be  appointed,  on  payment  of  tbe  4001. 
into  court,  to  convey  the  mortgaged  property  to 
the  mortgagees,  or  to  the  transferee  by  their 
direction,  for  all  the  estate  and  interest  therein 
of  D.  Nicholson. 

jr.  F.  Skehheare  for  the  petitioner. 

Cotton,  L.J.-— Doubts  were  at  one  time  enter- 
tained whether  sect.  3  of  the  Tmstee  Act  1850 
authorised  the  appointment  of  a  person  to 
transfer  a  mortgage  vested  in  a  peraon  of  nnsoond 
mind,  but,  in  my  opinion,  those  doubts  have  been 
removed,  and  tbe  practice  is  settled.  In  mj 
opinion  the  order  may  be  made. 

Lindlet,  L.J. — I  also  think  that  the  pntctice 
is  now  settled. 

Solicitors :  Johnston,  Sarriton,  and  PohhS, 
agents  for  .dmuon  and  Co.,  Penrith. 


Wednesday,  Mcweh  23. 
(Before  Lord  Bsobe,  MJL,  Bowes  and  Fsr,  hJJ.) 

Adahs  v.  Batlet.  (a) 
Practice — Discovery — Interrogatoriet — Action  /or 
penaUiea-^  4r  4  Will.  4,  e.  15,  «.  2. 

The  rule  that  interrogaiories  are  not  allowed  tn  m 
action  for  penfiUies  does  not  apply  to  an  ocftm 
under  o  &■  4  WiU.  4,  c.  15,  s.  2,  to  recover  svm 
qf  408.  for  performances  hy  th«  defendant  <f 
a  musical  compotiiion  tohick  the  plaintiff  ha» 
the  sole  liberty  of  performing. 
Judgment  of  Day  and  Wills,  JJ.  affirmed. 
This  was  an  action  in  which  the  plaintiff  sued 
for  the  infringement  of  his  right  to  the  sole 
liberty  of  representing  or  performing  a  musical 
composition,  and  claimed  seven  sums  of  40t.  ba 
each  of  seven  performances,  under  sect.  2  fit 
3  A  4  Will.  4,  c.  15. 

The  plaintiff  applied  at  chambers  for  leave 
to  administer  interrogatories.  This  application 
having  been  refused,  tbe  plaintiff  appealed  to 
the  Divisional  Court,  who  reversed  tbe  decisioQ 
at  chambers,  and  gave  the  plWtiff  leave  to 
interrogate. 
The  defendant  appealed  to  the  Court  of  Appeal- 
Shortt  for  the  defenduit. — ^The  doctrine  of 
equity  that  interrogatories  are  not  allowed  in  so 
action  for  penalties  is  still  applicable: 

Martin  V.  IVwicher,54I..T.B9p.N.S.  7;  UQ.B. 
Div.  507. 

The  25  &  26  Yict.  c.  68,  which  is  for  the  protecticm 
of  copyright  in  paintings,  drawings,  and  photo- 
graphs, inflicts  a  "penalty"  not  exceeding  lOl 
for  every  infringement  (sects.  7,  8).  The  Act  of 
3  &  4  Will.  4,  under  which  this  action  is  brooght, 
does  not  use  the  word  "penalty;"  bat  it  is 
dealing  with  a  precisely  similar  subject — vixn  tbe 
protection  of  copyright  in  musical  and  dmnttK 
compositions — in  precisely  tbe  same  way,  vii..  by 
giving  the  person  injured  the  right  to  recover  » 
fixed  sum  for  each  infringement.  These  BuniB  of 
40«.  mnat  therefore  dao  be  penaltiew.  [Bonv, 

fa)  itoportea  by  Adxm  H.  BmLiiro«n&q'J»gW^  fM**- 
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L.J. — Is  not  the  trae  view  of  this  section  that 
-40*.  is  tho  least  amoant  of  damages  that  can  be 
recoTered;  that,  withont  any  proof  of  damage, 
the  plainti£E  is  to  be  taken  to  have  suffered  to 
that  extent ;  and  that  any  damage  which  be  can 

?rove  beyond  that  be  is  entitled  to  recover?] 
he  plaintiff  would  be  entitled  to  recover  these 
snms  if  he  had  been  absolutely  bene^ted  by  the 
act  of  the  defendant.  The  recovery  of  them  has 
nothing  to  do  with  the  qaestioa  of  the  damage 
anstained.  How  can  it  oe  said  that  they  are 
dunagesP  The  rule  against  allowing  disoovery 
has  always  been  applied  to  cases  where  a  money 
fbrfeitare  is  involved.  A  demurrer  to  a  bill  for 
the  discovery  of  the  defendant's  marriage  was 
allowed  1^  Lord  Hardwicke  upon  the  ground 
that  the  discovery  would  expose  her  to  the 
forfeiture  of  a  legacy,  which  was  conditional 
mmn  her  not  manring  without  the  consent  of 
toe  trustees  under  the  will : 

Chauncey  v.  Tahowden,  2  Atkins.  392. 

Where  an  action  was  brought  for  the  treble  value 
of  tithes,  the  plaintiff  could  not  obtain  discoTCTy 
without  waiving  the  treble  value; 
ITooI*  V.  irall«y,  1  Aastr,  100. 

In  an  action  for  forf eitore  tor  breach  of  eoYenamt 
in  tinderlf>ttir.g,  the  plaintiff  was  not  allowed  to 
administer  interrogatories : 

Fyt  r.  ButtTfiald,  5  B.  A  3m.  829. 
He  also  cited 

Chatterton  v.  Cave,  38  L.  T.  Bep.  N.  S.  997 ;  L.  Bep. 

3  App.  cu.  m  i 

WaU  V.  Taylor.  47  L.  T.  Bep.  N.  S.  47;  HQ. B. 
Dir.  102; 

Powell  T.  Bead,  41  L.  T.  Bep.  N.  S.  70;  12  Ch. 
Div.688. 

T.  T.  FiOan,  for  the  plaintiff,  was  not  c^ed 
npon. 

Lord  ESHEB,  M.R. — Whether  it  is  strictly 
accurate  to  call  the  sums  sued  for  in  this  case 
either  penalties,  or  forfeitures,  or  liquidated 
damages,  I  do  not  know;  but  I  feel  confident 
that  this  is  not  an  action  for  the  payment 
of  Bums  of  money  of  such  a  kind  as  would 
formerly  have  led  a  court  of  equity  not  to 
allow  olacovery,  or  as  will  now  prevent  a 
court  of  common  law  from  allowing  interroga- 
tories to  be  administered.  It  is  certainly  not 
within  the  decision  in  Martin  v.  Treacher  (64 
L.  T.  Bep.  N.  8.  7  i  16  Q.  B.  Div.  507).  I  wish  to  be 
caref  ul  not  to  use  language  that  may  be  criticised 
hereafter ;  but  it  seems  to  me  to  be  clear  that  the 
sum  of  408.  is  treated  in  this  Act  as  dama^^es. 
It  is  not  treated  as  being  in  the  nature  of  a 
punishment  of  the  defendant,  but  as  being  in  the 
nature  of  a  compensation  for  the  plaintiff.  The 
words  of  the  Act  have  been  closely  criticised; 
bat,  even  if  the  words  "greater  "  damages  ought, 
as  has  been  said,  to  be  greatest  damages,  that  is 
only  a  very  slight  error.  I  think  that  the  words 
**  whichever  shall  be  greater  "  do  apply  to  all  the 
three  altematiTes  for  which  the  plaintiff  may 
sue.  The  Act  says :  "  Every  such  offender  shall 
be  liable  for  each  and  every  representation  to  the 
payment  of  an  amount  not  less  than  408."  It  is 
not  a  fixed  sum,  therefore.  It  is  to  be  some 
amount  "not  less  than"  the  sum  named.  If  it 
is  a  penalty,  who  is  to  settle  the  amount  ?  If 
the  amount  is  to  be  fixed  by  a  jury,  upon  what 
principles  are  they  to  fix  it  P  Thm  the  Act  goes 
on  to  say,  "  or  to  the  f  oU  amount  of  the  benefit 


or  advantage  arising  from  such  representation, 
or  the  injury  or  loss  sustained  by  the  plaintiff 
therefrom,  whichever  shall  be  the  greater 
damages."  The  A(*t  says  "greater"  instead  of 
"  greatest ; "  but  it  is  bypercriticism  to  notice 
that.  There  can  be  no  doubt  that  the  meaning 
is  that  the  plaintiff  may  recover  whichever  of  all 
the  three  is  the  greatest.'  Then  the  Act  sajB, 
"  together  with  double  costs  of  suit."  Is  an  action 
for  penalties  generally  so  favoured?  X  never 
heanl  of  such  an  action  in  which  double  costs 
oould  he  recovered.  I  am  of  opinion  that  the 
word  "  damages  "  is  to  be  applied  to  the  first  of 
the  three  alternatives  aa  well  as  to  the  other  two; 
that,  therefore,  the  "  amount  not  less  than  40a.'* 
is  treated  in  the  Act  itself  as  damages ;  and  that, 
consequently,  there  is  no  rule  of  law  to  prevent 
theplikintiff  administering  interrogatories  to  the 
defendant  in  this  case.  As  to  the  case  of  Martin 
V.  Treacher  (ubi  aup.),  that  laid  down  no  new  rule 
with  regard  to  interrogatories,  except  that,  where 
a  court  of  equity  would  not  have  assisted  a 
common  law  action  by  allowing  a  bill  for  dis* 
covery,  interrogatories  would  stul  not  be  allowed 
in  any  division  of  the  High  Court.  I  think  that 
the  reasons  given  in  the  judgments  of  tha 
Divisional  Court  Are  substantially  the  right 
reasons.  I  understand  them  to  say  in  effect  toMi 
this  is  not  a  claim  of  such  a  nature  as  to  come 
within  the  rale  that  in  actions  for  penalties  inter- 
rogatories are  not  to  be  allowed. 

BowEN  and  Fky,  L.JJ,  concurred. 

Appeal  dismiaaed. 

Solicitor  for  the  plaintiff,  J.  Orayston. 

Solicitors  for  the  defendant,  Dangerjield  and 
Blythe. 


HIGH  COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 
Monday,  May  2. 
(Before  Keketich,  J.) 
Fkjlseb  v.  The  Fxovixce  or  Brescia  8txaic 

Tbaxwats  Company,  (a) 
Company  —  Lwuidaiora  —  LiahUUy  for  coats  — 
Stigher    acaU  —  '*  Importance,    nature,  and 
diJictUty "  of  the  eaae — Companies  Act  1862, 
«.  94,  Qb—Rulea  of  the  Bupreme  Court  1883, 
Order  LXV.,  r.  9. 
The  official  liquidalora  of  a  company  who  are 
defending  an  action  in  the  name  and  on  behalf 
of  the  company  arenot  liable  for  coata  peraonaZly. 
The  dictum  of  Mdliah,  L.J.  in  Ex  parte  Augerstein 
(30  L.  T.  Rep.  N.  5.  446  ;  9  Ch.  479)  etplained. 
Although  a  eaae  aapreaented  to  the  court  may  not 
he  of  (fpeeiaZ  "  difficulty  "  within  the  Tneaning  of 
Order  LXV.,  r,  9,  leave  will  be  given  to  the 
taaeing  maater  to  tax  all,  or  any  part  of  tk^coats 
on  the  higher  acale,  if  it  appears  on  euch  taxa- 
tion that  the  difficulty  waa  removed  by  the  expen- 
diture of  time,  money,  and  learned  induttry. 

This  was  an  action  of  a  complicated  character 
against  a  company,  to  compel  them  to  take 
steps  to  procure  the  transfer  to  the  plaintiffs  of 
a  sum  of  90,000  lire,  which  had  been  invested  and 
paid  into  court  in  Brussels,  or,  in  the  alternative. 
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to  pay  to  the  plaintiffs  that  sum,  or  its  equTalent 
(SoOOf.;,  with  interest  and  damages. 

Besolutiona  for  the  voluntary  winding-up  of 
the  company  had  been  passed  on  the  16th  Aug. 
1881,  and  a  supervision  order  made  on  the  17th 
Aug.  1881.  The  action  was  being  defended  by 
the  official  liquidators  on  behalf  the  company. 
Jndgmoit  is  the  action  was  deliTered  by 
Kekewich,  J.  on  the  28th  April  in  favour  of  the 
plaintiffs,  with  costs ;  but  it  was  reserved  for 
ocmsideration  whether  costs  should  be  taxed  upon 
the  higher  scale,  and  whether  they  should  be 
paid  by  the  liquidators  personally  or  come  out  of 
the  assets  of  the  company.  Tua  came  on  for 
discussion  on  the  2nd  May. 

Wartningtdn,  Q.O.  and  Q.  F.  Hart  for  the  plain- 
tiffs.—The  words  of  Order  LXV.,  r.  9,  are  very 
wide,  and  idUfw  costs  on  the  higher  scale  to  l>e 
given  on  the  ground  "  of  the  nature  and  import- 
ance, or  the  difBculty  or  urgency  of  the  case." 
We  cannot  put  it  upon  the  ground  of  "  urgency," 
but  upon  the  "  importance  and  difficnlty  "  of  the 
case.  A  nuinber  of  docnmeots  in  a  foreign  lan- 
guage had  be  construed,  and  indgments  of 
foreign  courts  considered ;  thus  more  care  and 
research  hat  had  to  be  expended  than  is  usual 
in  the  ordinary  run  of  cases.  The  liquidators 
are  responsible  for  costs,  as  they  adopted  the 
defence  to  this  action;  tbey  are  in  the  same 
position  as  q|  trustee  in  bankruptcy  wonld  be : 
f  X  ^art6  A-ngtTKlM,  30  L.  T.  Bep.  N.  S.  M6 ;  9  Oh. 

Pittx  v.  ta  FonUuM^^a  L.  T.  Bep.  K.  8.  519;  6 

App.  Om.  482 ; 
Bammam.  v.  WiUtm,  51  L.  T.  Bep.  K.  S.  188 ;  28 

Ch.  Div.  58. 

Bar&er.  Q.O.  and  W.  S.  ToumnnA  for  the 
defendants. 

Kekewich,  J. — Although  at  the  conclusion 
of  the  trial  in  this  case  I  declined  to  allow 
this  application  for  costs  to  be  taxed  upon 
the  higher  scale,  yet,  as  there  was  another 
matter  coneemmg  the  costs  reserved,  I  thonght 
it  right  to  allow  the  whole  matter  to  be  cus- 
cossed  now;  and  I  am  glad  that  I  did  so, 
becanse  it  has  giyen.  me  the  opportunity  of  con- 
sidering Order  liXV.,  r.  9,  which  has  on  more 
occasion  than  one  troubled  me,  and  I  confess 
that  it  troubles  me  still.  I  hope  that,  either  by 
jadicial  decision,  or  by  some  alteration  of  the 
rules,  one  will  be  enabled  by-and-by  to  see  one's 
way  more  clearly  to  the  application  of  it.  It  has 
been  admitted  that  there  is  no  case  of  "  urgency  " 
here ;  therefore  the  case  must  come  under  one  of 
the  three  heads,  either  on  the  special  ground  of 
the  "  nature,"  or  the  "  importance,  or  the 
"  difficulty  "  of  the  case.  Now,  what  the  meaning 
of  the  word  "importance"  is  I  have  not  been 
able  to  satisfy  myself ;  it  cannot  mean  importance 
ixam  a  pdblic  point  of  view — at  least,  so  it  seems 
to  me — ^because,  although  it  may  be  extremely 
desirable  for  the  Profession  and  suitors  at  larae 
Uiat  a  Gjuestion  of  public  importance  should  be 
settled  m  a  given  case,  that  is  scarcely  a  ground 
for  miUdng  the  unsuccessful  party  pay  a  greater 
amount  of  costs.  And  then  to  say  that  "  im- 
portance "  only  means  the  value  of  the  property 
m  dispute,  seems  to  me  to  rather  limit  the  mean- 
ing 01  the  word,  when  that  meaning  might  have 
been  expressed  in  simpler  t^rms.  There  have 
been  cases  where  the  value  of  the  property  has 
been  a  reason  for  aUowing  ooftts  upon  the  higher 


scale;  but  the  amount  in  dispute  here  is  not 
enough  to  enable  me  to  give  coets  on  the  higher 
scale,  upon  the  ground  of  "importance."  As 
regards  the  "natnre  and  difficulty"  of  the  case, 
if  the  case  is  not  a  particularly  difficult  one,  tfae 
special  ground  of  "  nature"  would  seem  to  be  not 
sustainable.  The  question  must  be  whether, 
regarded  from  a  professional  point  of  view,  the 
case  is  a  difficult  one — that  is,  one  requiriiig 
greater  industry,  greater  learning.  Mid  more  time 
and  expense  \£an  the  majority  <^  oases.  I  have 
not  hem  able  to  satisfy  myself  that,  so  &r  as  the 
case  came  before  the  court,  it  was  one  of  special 
difficult,  becaoae  it  depended  upon  the  con- 
struction of  a  variety  of  documents.  No  doubt 
those  documents  required  to  be  sifted  and 
translated;  bub  the  industry  of  counsel,  to  whom 
I  may  be  allowed  to  acknowledge  my  obligation, 
has  succeeded  in  nnravelUng  the  complications, 
and  as  the  case  is  presented  to  the  court,  I  can- 
not consider  it  as  a  very  difficult  one.  On  the 
other  hand,  the  simplicity  of  the  case  as  so 
presented  may  have  neen,  and  probably  wis, 
the  result  of  a  large  <apenditure  of  time, 
money,  and  indiistry ;  and  if  that  appears  to 
be  so  upon  the  taxation,  and  if  it  were  ]»OTed  to 
the  satisfaction  of  the  titxiiu  masto',  it  would  be 
wrong  to  deprive  the  plaintuf  of  his  cosu  oa  Uie 
higher  scale.  The  mie  allows  me  to  give  direc- 
tions to  the  taxing  master,  and  I  therefore  pro- 
pose to  give  him  liberty  in  the  taxation  to  tSixm 
all  or  any  part  of  the  costs  taxed  by  him  on  the 
higher  scale,  if  he  thinks  that  such  allowance 
should  be  made  upon  the  special  ground  of  the 
nature  or  difficulty  of  the  case.  As  to  the  second 
point,  whether  the  costs  should  be  paid  ont  of  the 
assets  |of  the  company,  or  by  the  official  liquida- 
tors personally,  from  the  time  when  the  acticai 
was  continued  by  the  leave  of  the  court,  I  had  no 
doubt  when  the  question  was  suggested  at  the 
conclusion  of  the  trial  but  for  the  remarks  of 
Mellisfa,  Jj.Z.  in  the  case  of  Ex  parte  Angerttem 
Oubi  tup.),  which  were  adopted  by  the  Judicial 
Committee  of  the  Privy  Council  in  PiUt  t.  La 
Fontaine  (vbi  tup.);  and  although  the  explana- 
tion of  those  remarks  occurred  to  me  at  once,  yet, 
proceeding  from  the  quarter  they  did.  they  were 
entitled  to  more  than  mere  momentary  considn*- 
tion ;  hnt  having  looked  into  the  autliorities,  I  do 
not  require  to  hear  counsel  further  about  it.  A 
trustee  iu  bankruptcy  is  no  doubt  liable  to  pay 
costs  personally,  but  one  reason  for  his  being  so 
liable — which  does  not  apply  to  the  case  of  an 
official  liquidator — is  that  he  is  not  bonnd  to  so 
on  with  a  litigation  unless  he  is  satisfied  that  he 
has  assets  sumcient  for  the  purpose.  But  another 
and  a  more  serious  ground  is  that  a  trustee  in 
bankruptcy  sues  either  in  his  own  name  or  as 
trustee  of  the  estate ;  in  either  case  he  is  nomi- 
nally and  personally  before  the  ooort,  and  is  nomi- 
nally and  personally  liable  for  costs.  That  has 
been  held  over  and  over  again.  The  court  befne 
wbmn  the  litigation  comes  has  nothing  to  do  with 
the  question  whether  time  is  any  estate;  the 
court  has  not  to  inquire  whether  the  trustee  had 
authority  to  commence  or  continue  the  litigattoo; 
the  court  deals  with  him  as  with  any  other  liti- 
gant. If  he  has  incurred  costs  properly,  and 
there  is  sufficient  estate,  he  gets  his  indemni^; 
but  if  not,  or  if  there  is  insnfficient  estate,  Uw 
litigation  is  carried  on  at  his  own  and  he  mint 
bear  the  conseouences.  Butthe«fficial  licmidator 
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is  in  an  entirely  difCerent  position;  he  is  the 
creature  d!  the  Companies  Act  1862;  the  94th 
section  of  that  Act  makes  him  an  improper 
paiiy  to  any  litigation  personally.  Besides  that, 
ae  is,  under  sect.  95,  to  do  many  other  things,  and, 
amongst  others  **  to  bring  or  defend  any  action, 
suit,  or  proseoation,  or  other  I%al  proceeding, 
civil  or  criminal,  in  the  name  or  on  behalf  of  the 
CKHnpany."  The  official  liquidator  is  therefore 
neTerapoTty  toany  action  of  that  kind  persdkially; 
he  is  not  the  litigant,  bnt  the  company  is,  and  ttie 
company  alone  can  be  mode  liable  for  the  costs. 
It  is  true  that  it  is  his  mind  which  decides 
'whether  the  litigation  is  to  be  commenced  or  con- 
tinned,  but  it  is  not  a  groand  for  making  him 
pivy  the  costs.  The  case  rests  upon  principle,  and 
might  be  disposed  of  without  farther  words  bnt 
toe  two  cases  whioii  have  been  referred  to.  In 
the  case  ol  Sx  pavie  AngtnUm  aup.)  Mellisfa, 
It  J.  says :  "  The  reason  for  ordering  the  trustee 
to  pay  costs  is,  that  applicatioiu  of  this  kind  to 
the  court  of  bankruptcy  ore  in  substitution  for 
actions  at  law.  In  an  action  at  law,  a  trustee  in 
baokmptcy  would  be  liable  in  the  suae  way  as 
any  other  plaintiff.  In  a  case  where  a  trustee 
makes  an  application,  the  success  of  which  is 
doubtful,  he  ought,  before  making  it,  to  get  from 
the  creditors  an  indemnity  against  the  coats,  if  be 
knows  that  there  are  no  assets  out  of  which  they 
can  be  paid.  I  see  no  difference  between  the  case 
of  an  official  liquidator  and  a  trustee  in  bank* 
rnptc^^."  Beading  that  by  the  light  of  the  pro- 
ceadiuAB  in  that  case,  I  must  consider  that  the 
Lord  Jostioe  had  in  his  mind  the  case  of  an  official 
liquidator  holding  a  position  analogous  to  that  of 
a  trustee  in  bankruptcy,  namely,  where  he  is  a 
party  to  a  litigation.  And  r^ing  it  so,  which 
seems  to  me  the  necessary  way  to  read  it,  I  hare 
also  uo  difficulty  in  reading  it  in  the  same  way  in 
the  case  of  FUts  t.  La  Fontaine  {ubi  tup.),  where 
the  PriTy  Council  adopted  the  words  of  Mellish, 
L.  J.  It  IS  entirely  in  accordance  with  what  I  con- 
sider to  be  the  practice  of  the  court.  There  ia 
also  no  difficulty  in  giving  the  words  of  the  Lord 
Justice  that  meaning,  becaaae,  in  many  cases,  the 
official  liquidator  does  appear  personally,  and  is 
necessarily  a  party — such  as  applications  in  the 
winding  -  up  of  companies  to  settle  contribu- 
tories,  applications  for  balance  orders,  and  in 
oUier  cases.  One  ot  snob  cases,  in  which  the 
(^dal  liquidators  were  necessarily  respondents, 
or  pemmally  respondents,  is  Banner  v.  Yovng 
(5  £.  A  L  App.  2y).  Another  case  is  Banner  t. 
Johnaton  (5  E.  &  I.  App.  157),  and  at  p.  161  in  the 
last-mentioned  case  there  is  a  statement  of  several 
applications  by  the  liquidators  which  were  dis- 
missed  with  costs.  I  hare  no  doubt  that  the 
liquidators  obtained  costs  out  of  the  estate,  but 
they  were  ordered  to  pay  costs  personally.  In 
this  case,  where  the  litigation  is  against  a  com- 
pany, the  liquidators  are  only  being  sued  in  the 
name  and  on  behalf  of  the  company,  and  that 
seems  to  me  to  be  an  entirely  different  case.  The 
order  to  pay  costs,  therefore,  must  be  against 
the  company,  and  not  against  the  official  liqui- 
dators  personally. 

Solicitors  for  the  plaintiffs,  Michael  Abrahame 
and  Co. 

Solicitors  for  the  defendants,  Hwford  and 
TayJor. 
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Friday,  May  6. 
(Before  Kbkewich,  J.) 

DUU  or  NORTHVMBEKL&HD  If.  BOWM&N.  (a) 

Bettridive  condition — Breach — Injunction — Delay 
— Aequieaeenee. 

A  delay  of  fourteen  montka  by  a  plaintiff  in  taking 
ateps  to  prevent  the  continuance  of  a  breach  of  a 
reatrictive  covenant  will  not  amount  to  euch 
aequieacence  a$  to  disentitle  him  to  an  injunction. 

Sayers  v.  CoUyer  (51  L.  T.  Rep.  N.  S.  723;  28 
Ch.  Div.  103)  diatinguiahed. 

By  an  indenture  of  the  29th  July  1878  the  Duke 
of  Northumberland  conveyed  a  piece  of  land  at 
Percy  Main,  Tynemouth,  in  the  county  of 
Northumberland,  to  J.  S.  TouU  in  fee.  with  a 
restrictive  covenant  that,  in  so  far  as  the  said 
J.  S.  Youll,  his  heirs  and  ossigns,  could  accom- 
plish, or  secure  the  accomplishing  ci  such  purpose^ 
all  the  houses  then  or  thereafter  to  be  erected  on 
the  said  piece  of  land  should  not  be  used  or 
OGoniried,  either  in  whole  or  in  part,  as  public* 
honsee,  or  beershopa,  nor  as  shops  for  the  sale, 
whether  by  wholesale  or  retail,  of  wine,  ale,  or 
spirituons  liqnorS)  except  with  the  permission  in 
writing  <^  the  plaintiff,  his  heirs,  or  assigns,  first 
had  aim  obtained. 

Houses  were  erected  on  the  said  piece  of  land. 
In  August  1884  J.  B.  Butcher,  the  tenant  and 
occupier  of  one  of  these  houses,  known  as  Nos.  1 
and  2,  Bljth-street,  and  Nos.  11  and  12,  Burdon- 
street,  obtained  a  licence  for  the  sale  of  ale  and 
spirituous  liquors  to  be  consumed  off  the 
premises.  The  defendant,  Jane  Bowman,  who 
carried  on  the  business  of  on  hotel-keeper  at  the 
Percy  Arms,  Percy  Ifain,  complainsd  of  the 
granting  of  this  licence  to  Mr.  Muckle,  the  local 
agent  of  the  duke.  On  the  23rd  Aug.  1884  Mr. 
Muckle  wrote  to  Mr.  Kewney,  the  magistrate's 
clerk,  informing  him  of  the  restrictive  condition, 
and  asldng  that  the  licence  should  be  withdrawn 
or  cuicelled.  To  this  letter  Mr.  Kewney  replied 
that  it  was  a  matter  which  did  not  concern  the 

Sstiees.  Another  letter  followed  from  Mr. 
uckle,  bnt  no  further  steps  were  taken  in  the 
matter  until  Oct.  1885.  Meanwhile,  on  the  10th 
Sept.  1884,  the  defendant,  assuming  the  restrictive 
covenant  to  have  been  waived,  purchased  the 
premises  in  question,  Nob.  1  and  2,  Blyth-street, 
and  N08.  11  and  12,  Bordon-street,  and  they 
were  conveyed  to  her  on  the  6th  Oct.  1885,  sub- 
ject to  the  conditions  contained  in  the  conveyance 
of  the  29th  July  1878.  A  temporary  "  off 
licence  was  obtained  on  the  18th  May  1885.  This 
was  transferred  to  the  defendant's  son,  and  was 
subsequently  renewed. 

In  Aug.  1885  a  petition  was  presented  to  the 
duke  by  some  of  the  inhabitants  of  Percy  Main 
complaining  of  the  breach  of  the  covenant.  On 
the  23rd  Aug.  the  duke  gave  instructioDs  for  legal 
proceedings  to  be  taken ;  and  on  the  7th  Oct.  1885 
the  duke's  solicitors,  Messrs.  Harvey  and  Lead- 
bitter,  wrote  to  the  d^endant  complaining  of  the 
breach  of  the  covenant,  and  threatening  le^ 
proceedings  in  default  of  an  undertaking  bemg 
signed  by  her  to  discontinue  the  sale.  On  the 
7m  Nov.  1885  the  si^  under  the  "  off  "  licence 
was  stopped  for  a  few  months,  but  was  subse- 
quently renewed,  and  the  defendant  declined  to 
sign  any  undertaking. 

(a)  B^ortid  hy  Q.  MACaH.  BKin  BMrirtw  sHiMT. 
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On  the  3rd  June  1886  the  writ  in  the  action 
■was  issued,  and  the  plaintiff  claimed  an  injanction 
to  restrain  the  UBer  of  the  hooBC  in  breach  of  the 

•covenant. 

The  defence  was  that  the  coTenant  had  been 
■waived  by  acquiescence. 

Barber,  Q.C.  and  Yate  Lee  appeared  for  the 
plaintiff. — There  has  been  no  -waiver  or  release  of 
the  legal  right  to  sue  upon  this  covenant,  nor 
each  acquiescence  as  disentitles  the  plaintiff  so 
the  injanction  claimed. 

Seward  Biice,  Q.C.  and  Baker  appeared  for  the 
■defendant. — This  case  comes  within  the  case  of 
Bayers  t.  CoUyer  (61  L.  T.  Bep.  N.  8.223;  28 
Oh.  Dir.  103),  where  a  delay  in  enforcing  a  right 
was  held  to  amount  to  acquiescence. 

Kekewich,  J. — There  ia  no  question  of  fact  in 
issue  in  this  case;  the  oral  evidence  has  been 
■confined  within  narrow  limits,  and  although  the 
witnesses  have  not  cleared  up  any  difficulty  of 
fact,  they  have  added  some  facts  which  were, 
■with  equal  convenience,  at  any  rate,  obtained  by 
means  of  their  evidence.  The  real  (question  in. 
the  case  is,  whether  there  has  been  acquiescence  on 
the  part  of  the  plaintiff  such  as  prevoits  his  claim 
fur  an  injunction,  which,  if  there  were  not  snch 
Acquiescence,  would  be  a  matter  of  course.  It  is 
common  ground  that  there  is  a  restrictive  cove- 
nant, that  it  has  been  broken  by  the  defendant, 
^d  that  the  defendant  not  merely  took  the  pro- 
perty wicb  such  notice  of  this  restrictive  cove- 
nant as  would  be  implied  by  law,  bub  with  actual 
notice  of  it.  That  reduces  the  question  to  merely 
-one  of  law.  Now,  I  am  to  ascertain,  first  of  all, 
-what  are  the  principles  of  the  court  to  guide  me 
in  such  a  case,  and  I  turn  to  an  old  authority, 
forty  years  old — the  case  of  The  Duke  of  Leeds  v. 
The  Earl  of  Amherst  (2  Ph.  117)— where  Lord 
Cottenham  .states,  at  page  123,  what  he  under* 
stands  by  "  acquiescence ; "  and  I  capnot  help 
•expressing  regret  that  so  accnrate  a  dd^tion  ox 
acquiescence  by  so  learned  a  ^ndge  has  not  been 
adhered  to  in  later  times  qnite  so  strictly  as  it 
might  well  have  been.  He  says  that  acquiescence 
is  not  the  term  which  ought  to  be  used  in  that 
particular  case :  "If  a  party,  having  a  right,  stands 
by  and  sees  another  dealing  with  the  property  in 
A  manner  inconsistent  with  that  right,  and  makes 
no  objection  while  the  act  is  in  progress,  he 
•cannot  afterwards  complain.  That  is  the  proper 
.sense  of  the  word  acquiescence.  In  that  sense, 
however,  there  is  no  acquiescence  here."  And 
he  goes  on  to  explain  that.  Then  he  says :  "  The 
•defence,  therefore,  which  la  really  intended  to  be 
set  up  is  not  acquiescence,  but  release  or  abandon- 
ment of  the  party's  right.  For  that  purpose, 
however,  it  is  not  only  necessary  to  show  that  the 
jdaintifE  knew  of  the  acts  of  waste  having  been 
committed,"  and  he  proceeds  to  show  what  was 
done  in  that  case.  Well,  that  has  been  cited  very 
many  times,  and  I  wilt  only  select  two  instances 
in  modem  times :  one  the  case  of  Hogg  v.  Scott 
(31  L.  T.  Rep.  N.  S.  163;  L.  Rep.  18  Eq.  444), 
where  Hall,  V.C.,  after  quoting  the  passage 
which  I  have  referred  to  from  Lord  Cottenham's 
judgment,  deals  with  it  there;  and,  in  antici- 
pation of  that  quotation,  he  says,  on  page  454, 

The  omission  to  take  any  proceedings  at  law  or 
in  equity  for  a  time  does  not  in  itself  appear  to 
me  fui  encouragement  to  the  defendant  amounting 
to  an  equitable  bar  in  this  court."  Then 
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quotes  that  passage  from  Lord  Cottenham  as 
snowing  what  he  means  by  that,  and  what 
authority  he  had  for  that  proposition.  It  was 
again  cited  in  a  rather  later  case  of  De  Bussehe 
v.  AU  (38  L.  T.  Bep.  N.  S.  370;  8  Chi  Div.  286), 
and  there  the  judgment  of  the  whole  court,  con- 
sisting  of  James,  Baggallay,  and  Thesiger,  LJJ., 
is  delivered  by  Thesiger,  L.J.,  and  on  page  £tl4 
that  passage  from  Cottenham,  L.J.'8  jadgment  is 
cited  ;*and  then  the  learned  judice  goes  on  to  say : 
"  But  when  once  the  act  is  completed,  without 
any  knowledge  or  assent  upon  the  pi^  of  the 
person  whose  right  is  infringed,  the  matter  is  to  be 
determined  on  very  different  legal  considerations 
— a  right  of  action  has  then  vested  in  him,  whudi, 
at  all  events  as  a  general  rule,  cannot  be  divested 
without  accord  and  satisfaction,  or  release  under 
seal.  Mere  submission  to  the  injury  for  any  time 
short  of  the  period  limited  by  statute  for  the 
enforcement  of  the  right  of  action,  cannot  take 
away  such  right,  although  under  the  name  of 
laches  it  may  afford  a  ground  for  refusing  relief 
under  some  particular  circumf^tances ;  and  it  is 
clear  that  even  an  express  promise  by  the  person 
injured  that  he  would  not  take  any  legal  proceed- 
ings to  redress  the  injury  done  to  him  oonld  not, 
by  itself,  constitute  a  bar  to  such  proceedings, 
for  the  promise  would  be  without  consideration, 
and  therefore  not  binding."  Well,  there  is  no 
doubt  that  the  term  "  acquiescence  "  has  been  used 
in  many  cases  lately  in  quite  a  different  sense 
from  that  which  Lord  Cottenham  gave  to  it; 
and  it  certainly  'was  so  used  in  that  case  of  Sayert 
V.  CoUyer  {ubi  rap.),  to  which  counsel  for  the 
defendant  has  called  my  attention.  Baggallay, 
L.J.  there  says :  "  The  authorities  establish  the 
principle  that  there  may  be  such  an  amount  <A 
acquiescence  as  may  bar  the  right  of  a  covenantee 
to  enforce  his  covenants.  I  mean  acquiescence 
as  distinguished  from  delay,  for  a  shorter  period 
is  snfficifflit  to  bar  the  enforcement  of  zisptB  in 
the  case  of  acquiescence  than  in  a  case  m  tarn 
delay,"  and  Bowen,  L.J.  expresses  it  in  thia  way, 
"  that  a  person  who  is  entitled  to  the  benefit  of  a 
restrictive  covenant  may,  by  his  conduct,  or 
omissions,  put  himself  in  such  an  altered  relation 
to  the  person  bound  by  it  as  makes  it  manifestly 
unjust  for  him  to  ask  a  court  to  insist  on  its 
enforcement  by  injunction."  And  he  nays  the 
plaintiff  in  that  case  "  has  no  right  to  come  here 
for  an  injunction,  after  the  way  in  which  he  has 
behaved  towards  the  defendant,"  showing  that 
his  notion  of  acquiescence  implied  something  in 
the  nature  of  behaviour  by  the  person  complain- 
ing with  regard  to  the  person  against  whom  the 
complaint  was  made.  Now  I  must  apply  this 
principle  to  the  present  case.  [His  Lordship 
statedT  the  facta  and  evidence,  and  proceeded  i] 
There  ib  not  the  slightest  evidence  to  show  that 
the  duke,  either  directly  or  indirectly,  knew  that 
Mrs.  Bowman  had  become  the  purchaser  of  the 
property,  or,  beyond  what  we  have  already  had 
about  the  first  licence,  that  beer  was  being  sold. 
It  did  come  to  the  duke's  knowledge  in  August  of 
the  followii^  year,  when  a  petition  was  presented 
to  him  by  many  of  the  inhabitants  calling  his 
attention  to  it.  He  at  once  instmcted  his 
solicitors,  and  with  no  unreasonable  dela^par- 
ticularly  having  regard  to  the  time  of  year.  Those 
solicitors  acquainted  Mrs.  Bowman  with  their 
instructions,  and  called  her  attention  to  the  cir- 
cumstances of  the  case  and  thniatened  1^1  pro- 
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oeedingR.   n<obabl]r  Mr.  Harrej  wac  quite  right 
in  the  witnees-box  in  saying  that  nothing  could 
be  done,  and  that  an  injnnction,  if  applied  for  in 
the  Long  Vacation,  would  probably  have  been 
refused.   At  any  rate,  I  cannot  see  that  anybody 
18  to  blame  in  postponing  the  application  to  Mrs. 
Bowman  from  August  to  Octoc^r,  during  which 
time,  OS  far  as  I  can  see,  nothing  was  done  to 
alter  the  position  of  either  party — no  money  had 
been  expended,  and  nothing  was  being  done,  and 
all  things  remained  entirely  in  atatu  quo.  She 
has  had  notice  that  this  was  objected  to ;  from 
that  time  forward  correspondence  went  on ;  she 
was  applied  to  for  an  undertaking  which  she 
personally  would  not  give.   Business  wan  dis- 
continned  for  a  short  time— some  three  or  four 
months — and  then  resumed.   I  consider  all  that 
entirely  beside  the  question.   The  sole  question  to 
my  mind  turns,  as  far  as  there  is  any  qoestion,  on 
the  interrol  between  Aug.  1884  and  the  7th  Oct. 
1885,  when  Mrs.  Bowman  had  distinct  notice 
that  the  duke  intended  to  insist  on  this  corenant. 
Hiat  the  writ  was  not  issued  until  the  next  year 
seems  to  me  to  be  immaterial.    In  the  meantime 
Mrs.  Bowman  not  only  purchased  the  property, 
hat  she  laid  out  a  considerable  Rum  of  money 
upon  it.   But  can  she  say  she  did  it  on  the  faith 
of  the  breach  of  covenant  not  being  objected  to  ? 
It  cannot,  in  my  judgment,  be  said  for  a  moment 
that  she  did  it  on  the  faith  of  anything  of  the 
kind.    She  knew  what  the  liability  was,  and  she 
must  be  considered  to  have  taken  her  chance, 
^nien,  within  those  eases  which  I  hare  referred  to, 
can  it  be  said  that  there  was  any  acquiescence  P  In 
the  first  place,  taking  it  strictly,  according  to 
Lord  Gottenham's  definition,  the  duke  never  knew, 
or  had  any  reason  to  believe,  that  Mrs.  Bowman 
was  going  to  buy  the  property  or  carry  on  the 
bnsiresB  there.    Therefore,  according  to  Lord 
Cottenham's  definition,  the  dnke  cannot  be  said 
to  have  stood  by  and  seen  committed  an  act 
which  he  saw  committed  so  as  to  assent  to  it,  and 
BO  as  to  bar  his  right  of  complaining  against  it 
when  it  was  aetnally  committed.   Now  does  the 
case  come  within  the  case  of  Sayera  t.  Collyer 
(ubi  aup.)  ?    Sayera  t.  Collyer  was  a  very  strong 
and  a  very  different  case  to  this.    I  prefer  to 
state  it  n>oro  Bt^gallay,  L.J.'s  summary.  He 
eays :  "  The  question,  then,  here  is,  whether  in  the 
circnmstances  of  the  present  case  there  has  been 
snch  an  amount  of  acquiescence  as  is  sufficient  to 
preclude  the  plaintifE  from  enforcing  his  corount. 
In  my  opinion^  the  evidence  does  show  such  an 
amount  of  acquiescence  as  bars  the  plaintiff  from 
enforcing  bis  rights.   The  sale  of  beer  by  the 
defendant  began  in  1879,  only  four  doors  from 
the  house  where  the  plaintiff  lived,  and  went  on 
until  the  commencement  of  the  action.   He  was 
aware  of  the  fact,  and  dnring  some  time  of  that 
period  the  plaintifE  himself  bought  beer  at  the 
defendant's  house.    I  can  hardly  imagine  a 
stronger  case  of  acquiescence  than  this."    If  I 
may  say  so  with  respect  my  imagination  does  not 

fi  farther  than  that  of  the  Lord  Justice.  Here 
Bee  no  knowledge  on  the  part  of  the  duke  or  his 
agents.  I  should  be  disposed  to  hold  the  duke 
responsible  for  the  local  agents  in  a  case  of  this 
kind  and  to  impute  knowledge  to  him  of  what 
they  knew;  but  they  did  not  know  that  Mrs. 
Bowman  was  there.  There  was  no  adoption  of 
Urs.  Bowman  as  the  tenant  or  as  the  occupior  in 
any  way,  and  I  do  not  think  tha  case  of  Bayert  t. 


Collyer  is  really  in  point  except  to  show  that  a 
very  much  stronger  case  than  is  here  made  out  is 
necessary.  The  question  is,  is  the  Duke  of 
Northumberland  entitled  to  enforce  his  covenant 
against  her  or  not  P  That  is  the  only  question 
before  me.  I  can  look  upon  him  as  the  person, 
and  the  only  person,  entitled  to  the  benefit  of  the 
covenant.  If  he  is  entitled  to  enforce  it,  I  mast 
hold  him  so  entitled,  whether  upon  the  petition 
of  the  neighbourhood  or  against  their  wishes.  I 
think  he  is  entitled,  if  he  is  not  barred  by  acquies* 
cence,  or  from  any  other  cause,  from  enforcing- 
the  covenant  contained  in  the  conveyance  of  the 
29th  July  1878.   The  injunction  must,  therefore* 

Sin  the  terms  of  the  covenant,  and  the  defen- 
nt  must  pay  the  costs  of  the  action. 
Solicitors  for  the  plaintiff.  Bell,  Steioarda,  and 
May. 

Solicitor  for  the  defendant,  Thomaa  Cray,  for 
2>M!  and  Wariow,  Newcastle-upon-Tyne. 


QUEEN'S  BENCH  DIVISION. 
Saturday,  June  18. 
(Before  Pat  and  Wills,  JJ.) 
Clesg  v.  Bahkcta  and  amothxs.  (a) 

Praetiee — Gotmtu  Cour^-^-uriadiction/— Action  far 
delivery  up  of  deposit  note  for  over  50l.~The- 
County  Courts  Act  1860  (13  ^  14  Vict.  c.  61),  $.  1. 

The  plaintiff  brougid  an  action  tn  a  County  CouH 
for  the  delivery  up  to  him  of  a  d^oaii  note  for 
651.  which  was  detained  by  the  d^endcuiia.  Upon 
an  objection  ae  to  the  jwnadiction  .- 

Held,  that,  the  value  to  the  plaintiff  of  the  depont 
note  being  merely  the  amount  represented  by  the 
coat  and  trovble  he  would  be  put  to  in  proving 
hia  title  to  the  money  in  the  event  of  the  note  being 
withheld,  the  County  Court  had  jurisdiction  ot 
try  the  caae. 

This  was  a  motion  by  way  of  appeal  from  the 
judge  of  the  Sheffield  County  Court. 

The  action  was  brought  in  the  above  County 
Court  for  the  deliverv  up  to  the  plaintiff  of  a 
deposit  note  for  661.  The  learned  County  Court 
judge  gave  judgment  for  the  plaintiff,  and  ordered 
the  defendants  to  deliver  up  the  note. 

The  defendants  now  appealed  from  such  judg- 
ment, on  the  ground  that  the  value  of  the  uoto 
exceeded  the  limit  of  the  jurisdiction  of  the  County 
Courts.  . 

Witberforce,  for  the  appellants  (the  defendants- 
in  the  action). — It  is  submitted  that  the  learned 
County  Court  judge  had  no  jurisdiction  to  try 
this  case,  the  value  of  the  deposit'  note  esceeding 
501.  By  sect.  1  of  the  County  Courts  Act  1850- 
(13  &  14  Vict.  c.  61),  it  is  enacted  that  the  juris- 
diction of  the  County  Courts  "  shall  extend  to  the 
recovery  of  any  debt,  damages,  or  demand  not 
exceeding  the  sum  of  501."  What  the  plaintiff 
gets  by  the  judgment  is  65Z.  The  question  is 
which  of  the  parties  is  entitled  to  tne  money. 
The  cause  of  action  is  not  one  within  the  limits 
of  the  jurisdiction  of  the  County  Court : 

Leader  v.  Bhv;  *  L.  T.  Sep.  8.  330 ;  10  C.  B.. 
N.  S.  369. 

H.  C.  Rieharda  for  the  respondent.— The  case 
of  a  deposit  note  is  different  from  that  of  a  piano,, 
which  was  the  subject-matter  of  the  action  in 

(g)  Bapoctaa  Hf  F.  A.  OaAnJHMli,  Bl-,  Btnlrt«r*tJ*w. 
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iMzder  V.  JRhya  (tibi  aup.).  The  value  of  the 
deposit  iiote  is  only  the  ralae  of  the  stamp  and 
paper*  and  tho  plaintiff  in  the  j)reBent  case  asks 
for  the  actual  paper,  which,  it  is  submitted,  he 
has  a  right  to  recoTer,  In  an  action  of  detinue 
the  Gonoty  Court  jud^  may  order  the  deliTery 
up  _  of  the  apeciflo  chattel  detained,  without 
giving  the  defendant  the  option  of  paying  its 
SBsessed  value  as  aa  alternative ; 

Wit^ld  T.  Boothmyi,  M  L.  T.  Bep.  N.  B.  574. 
The  note  is  only  e-ndence  of  title,  and  in  this 
respect  is  different  from  a  negotiable  instmment. 
It  is  submitted  that  the  value  to  the  plaintiff  of 
the  deposit  note  was  not  651.,  bat  a  sum  very  much 
less,  and  one  clearly  within  the  jurisdiction  of 
the  County  Court. 

WSbetforee  in  reply. 

DxT,  J. — ^In  this  case  I  am  of  opinion  that  the 
County  Court  judge  was  right  in  holding  that  he 
had  jurisdiction  to  hear  It.  This  is  different  from 
the  case  of  an  action  to  recover  the  value  of  a  bank- 
note, which  is  a  negotiable  instrumeut.  In  that 
oase  the  value  aonght  to  be  recovered  in  an  action 
would  be  the  whole  amonnt  described  on  the 
instmment.  In  an  action  of  detinue  to  recover  a 
deposit  note,  the  action  is  not  to  recover  the 
whole  amount  described  upon  the  note,  because 
that  is  recoverable  without  the  production  of  the 
actual  note.  Here  we  are  not  concerned  with  an 
instromeot  which  is  negotiable  in  its  cluutuiter. 
All  that  is  necessary  to  be  done,  to  recover  the 
amonnt  described  upon  adeposU  noto,isto  satisfy 
the  bank  that  the  money  is  vested  in  the  person 
makingthe  daim,  and  then  the  bulk  will  pay  it 
over.  The  real  value  of  a  deposit  note  ia  not  the 
sum  described  upon  it,  bat  merely  the  difference 
between  the  expense  and  trouble  of  proof  of  title, 
and  what  would  be  saved  by  being  able  to  go 
stnught  to  the  bank  and  cash  it  at  once.  Then 
clearly  the  value  would  be  less  than  the  limit  of  the 
County  Court  judge's  jurisdiction,  and  the  instru- 
ment would  be  worth  very  much  less  than  501. 
The  daraaees  would  be  for  being  kept  out  of  one's 
money.  Therefore  the  jurisdiction  of  the  County 
Court  judge  was  ample,  and  would  have  been, 
even  if  the  value  secured  by  the  note  bad  far  ex- 
ceeded 661.   Judgment  must  be  for  the  plaintiff. 

Wills,  J. — I  am  of  the  same  opinion.  If  the 
value  of  the  note  had  been  65!.,  the  plaintiff  could 
not  have  brought  this  action  in  the  County  Courc, 
beoanse  the  damages  would  have  been  the  value 
to  himself  of  the  document.  If  the  note  had  been 
worth  651.  to  the  plaintiff,  as  it  wonld  have  been 
if  it  had  berai  a  nfwotiable  instrument,  no  act  of 
liis  coaU  have  reduced  the  damages,  and  thus 
made  it  of  a  value  within  the  jurisdiction  of  the 
County  Court.  This  is  certamly  not  a  case  in 
which  the  plaintiff  could  not  make  a  successful 
claim  against  the  bank  without  the  production 
,  of  the  actual  document ;  without  it  he  would  be 
put  to  certain  cost  and  trouble  in  proving  his  title. 
The  value  of  the  note  to  him  is  what  such  coot 
and  trouble  represent,  and  therefore  the  value  is 
deu-ly  not  651.  The  value  of  the  note  to  him  is 
merelv  the  saving  of  a  certain  amount  of  cost  and 
trouble.  This  appeal  mnst  therefore  be  dismissed 
with  costs.  Appml  dismissed. 

Solicitors  for  the  plaintiff,  Boyle  and  Son. 
Solicitors  for  the  defenduits,  Wamwright  and 
SaitUe. 


^ovae  of 

Feb.Uandn. 

(Before  the  Lord  Chancellor  (Halsbury),  Lords 
Bbahwell,  Uebscbell,  and  Ma.chagbtks.) 

AuLD  v.  Glasgow  Wobking  Mxk's  Bttildisc 
SociBiT.  (a) 

on  APIXAX  FB03C  TBI  SECOND  DIVISION  OF  THE  COUKT 

or  session  in  scoiuxd. 
Building  society — Vnadvaneed  memher — Power  of 
society  to  reduce  sum  to  endU  qf  mambtr—'Witii- 
dratoaL 

The  rules  of  a  huUdiaa  satiety  procideA  thai  auy 
memiber  migM  vniMroM  "<£«  idkole  or  tmypor^ 
tion  of  the  sum  at  his  credit"  after  ^ivmg  mou; 
such  vfithdramng  members  to  he  paid  in  ratatioit 

according  to  the  prioriiy  of  their  notices;  aad 
also  that  a  genercu  meeting  of  the  members  iJumld 
be  held  anmually  "for  urdinary  bunnesSt"  at 
tohich  a  report,  steitemsnt  of  oeeoui^,  and  MMe^- 
sheet  shoMd  be  submiUed. 
Atthe  anmtal  generai  meeting  of  the  sociely,hddi» 
1882,  a  majoriiy  of  the  shareholders  adoplei  a 
report  by  the  directors,  recommending  thai,  i» 
consequence  of  tJie  depredation  of  the  real  pro- 
perty on  the  security  of  which  the  funds  of  the 
socteiii  were  vnoested,  a  sum  of  7s,  Qd.  in  tite 
pouruL  should  be  deductedfrom  the  accounts  of  aU 
shareholders  and  placed  to  a  suspense  account 
The  appellant,  a  sharekotder,  qfierwards  gave 
due  notice  to  withdraw  the  whoU  <^  the  mm  at 
his  credit 

Seld  {reversing  the  judgment  of  the  court  below),  that 
the  resolution  of  the  general  meeting  uxu  ultra 
vires  and  invalid,  and  that  the  appellant  was 
entitled  to  receive  the  whole  SUM  standing  to  hi$ 
credit  toUkout  amy  deduction. 

Tbis  was  an  appeal  from  a  judgment  oi  the 
Second  Division  of  the  Court  of  Srasion  in  Soot- 
land  (Lords  Young  and  Butherfurd  Clu-k,  the 
Lord  Justice  Clerk,  Lord  Koncrieff,  dissenting), 
reported  in  12  Ct.  Sess.  Cas.  4th  series  1^0,  wbo 
had  reversed  a  judgment  of  the  Sheriff-snbetitute 
of  Lanarkshire,  in  favour  of  the  ^pellant,  the 
plaintiff  below. 

The  facts  appear  sufficiently  from  the  head- 
note  above. 

The  following  were  the  material  rules  of  the 
society : 

Bule  10,  Any  member  holding  a  share  or  thsxes 
apon  whiofa  no  advanoe  has  been  made  maj  witiidxsw 
the  vbole  or  any  portion  of  tbe  sum  at  his  endit 
twenty-ei^bt  dars  after  be  iball  bava  given  aotioe  of 
his  intentioii  tb  ao  so. 

Bole  12.  I^ymentof  realised  shares:  Members  ritaU 
be  entitled  to  reoeiTe  p^ment  of  their  aban  vbsB 
realised,  aa  tbefonds  of  tbe  aooieiy  permit,  in  rotatton, 
according  to  the  dates  of  tbeir  application  tfaerefor 

SoTiddd  no  unpaid  advance  has  been  made  th^wm,  aad 
e  aooiety  ehaU  be  entitled  at  any  time  after  the  abana 
have  been  realised  to  pa;  them  off. 

The  appellant  was  Uie  holder  of  ten  lOL  shares, 
nine  of  which  were  "  realised,"  and  when  he  gave 
notice  of  his  intention  to  withdraw  the  amount 
standing  to  his  credit  waa  971. 2f .  ScL  Tbe  soeie^ 
declined  to  pay  the  fnl!  snm,  and  offered  him 
602.  lis.  2d.  in  accordance  with  the  terms  of  the 
resolution  of  the  general  meeting.  He 
Inrought  this  action  against  the  socie^. 

<a)  UepoiXtA     a  S.  IULddi, 
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Bhind  (of  the  Scotch  Bar)  and  Robert  Wallace 
ap[>eared  for  the  appellant,  and  at^^ed  that  this 
society  was  not  a  partnership,  bat  (Upended  upon 
the  particular  rules  which  formed  the  contract 
between  the  socie^  and  the  memberB.  See  the 
judgments  of  this  House  in 

TToUoH  T.  Sdg«,  5&  L.  T.  Bep.  N.  S.  666;  10  App. 
Cm.  33; 

BrovmUa  v.  Rusaell,  48  L.  T.  Bep.N.  S.  881 ;  8  App. 
Cu.235; 

3b«^  T.  Norih  BrUiah  Building  Socteey,  11  App.  Cu. 

SmaUr.  Bmah,  10  App.  Cai.  119. 
A  majority  at  a  general  meeting  cannot  alter  the 
contract  so  as  to  bind  a  dissentient  minority. 
[They  were  stopped  hy  the  House.] 

^rH.Lemey,  Q.C.  aaASaleUme,  for  the  respon- 
dents, aupported  the  judgment  <^  the  court 
below. 

At  the  oonclusicm  of  the  arguments  for  the 
respondents  their  Lordships  gave  judgment  as 
follows: — 

The  LoXD  Grahcbllor  (Halsbuir). — My  Lords : 
In  this  case  I  confess  I  am  nuable  to  share  the 
donbts  which  appear  to  hare  existed  in  the  minds 
of  the  learned  judges  in  the  Court  of  SeBsion. 
The  contract  between  the  parties  is  a  contract  to 
be  judged  of  by  the  ordinary  rules,  and  the 
society  or  association  which  has  made  this  con- 
tract with  one  of  its  members  is  precisely  in  the 
same  contractual  relation  with  its  members  as  if 
it  was  with  a  stranger.  The  assooiation  itself  is 
what  it  is.  It  is  not  a  partnership  at  common 
law;  it  is  not  a  joint-stock  company.  Associa- 
tions of  this  character  have  been  under  the  con- 
sideration of  your  Lordships'  House  before.  The 
result  of  those  simple  prcmositions  is  this,  that 
the  parsuer  here  had  a  rignt  to  enforce  the  con- 
tract between  himself  and  the  aasocistion  of 
which  he  was  a  member.  If  the  alteration 
acnunst  the  will  of  one  of  the  contracting  parties, 
iriiich  is  insiflted  on  here  as  within  the  com- 
petency of  the  other,  were  valid  and  effectual,  I 
really  do  not  know  why  the  association  should 
not  bare  made  a  rule  preventing  withdrawal 
altogether  because  it  was  inexpedient  and  con- 
trary to  their  interests  that  anybody  should  with- 
draw, or  a  rule  that  if  anybody  did  withdraw  he 
should  forfeit  all  interest  whatsoever.  The  truth 
is,  that  when  once  it  is  ascertained  that  this  is  a 
contract  which  is  to  be  kept  between  the  parties, 
all  the  observations  of  the  learned  judges,  appro- 
priate and  reasonable  enough  if  they  were  deal- 
ing with  the  relations  between  two  copartners  at 
common  law,  and  that  which  should  regulate  the 
division  of  profits  between  them,  become  abso- 
lutely inappropriate  and  entirely  beside  the  ques- 
tion when  the  consideration  is  whether  or  not  a 
contract  which  has  been  made  is  to  be  kept.  I 
observed  that  Sir  Horace  Bavey  felt  of  course 
the  pressure  of  the  observation,  and  endeavoured 
so  to  construe  the  contract  between  the  parties  as 
to  bring  the  respondents'  contention  within  the 
language  of  the  contract  itself ;  and  accordingly, 
instead  of  reading  the  rules  of  this  association, 
which  in  truth  constituted  the  contract  between 
the  parties,  in  their  ordinaiy  and  natural  sense, 
he  ingeniously  suggested  that  the  words  "the 
sums  standing  to  the  credit  of  the  withdrawing 
member"  would  mean  not  the  sums  as  they 
actually  do  stand  and  as  ther  have  been 
a^tualfy  ascertained  and  signed  by  the  proper  I 
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officer  of  the  society,  which,  according  to  the  rules, 
is  to  be  binding  between  the  society  and  its 
members,  but  that  they  should  mean  that  sum 
which,  takine  the  true  value  of  the  assets  and 
liabilities  of  the  society,  should  be  the  sum  appro- 
priated to  the  particuktf  member.  It  appears  to 
me  not  only  that  that  is  not  the  language  the 
rule,  but  also  that  it  is  not  the  meaning  and  intent 
of  the  rule.  The  meaning  and  intent  of  the  rule 
seems  obvious  enough,  namely,  that  when  once  the 
sum  subscribed  by  the  member  has  been  handed 
to  the  society,  with  interest  upon  it  according  to 
the  arrangements  which  have  also  been  made, 
that  sum  shall  be  the  ascertained  sum  which  shall 
stand  (and  which  in  this  case  did  properly  stand) 
to  the  credit  of  the  member  in  the  books  of  the 
association.  I  do  not  think  it  necessary  to 
proceed  to  show  that,  if  this  alleged  construction 
of  the  rule,  and  the  principle  founded  upon  that 
construction,  were  applicable,  it  would  be  possible 
to  turn  a  revised  share,  that  is  to  say,  a  fnlly 
pMd-a{)  share,  into  one  not  folly  paid-up,  by  some 
resolntion  of  the  society.  I  say  that  I  oo  not 
think  it  necessaiy  to  consider  tost  point,  because 
after  all  it  is  only  a  more  striking  mode  of  illus- 
trating the  proposition  that  the  society  can  of  its 
own  motion,  and  without  the  consent  of  both  the 
contracting  rarties,  alter  the  contract  between 
the  parties.  The  carding  vice  which  runs  through 
the  reasoning  used  to  support  such  a  proposition 
is,  that  it  is  within  the  competency  of  one  of  the 
contracting  parties  to  alter  the  terms  of  the  con- 
tract. It  appears  to  me  that  it  is  utterly 
unarguable  and  impossible  to  insist  that  any  such 
power  exists.  A  bargain  is  a  bargain,  and  must 
oe  kept.  And  for  these  reasons  I  move  your 
Lordships  that  the  interlocutor  appMed  fnm  be 
reversed,  and  that  the  interlocutw  of  the  sheriff- 
substitute  be  restored,  and  that  the  respondents 
do  pay  to  the  appellant  the  costs  both  here  and 
below. 

Lord  Braxwxll. — My  Lords :  I  am  entirely  of 
the  same  opinion.  The  pursuer  has  entered  mto 
a  bargain  with  others  which  gives  him  oertun 
rights,  and  amongst  them  this,  that  on  giving 
notice  he  should  be  repaid  whatever  stands  to  his 
credit  as  soon  as  the  society  is  in  funds  to  do  so. 
That  is  the  bargain  he  has  entered  into.  A 
majority  of  those  with  whom  he  has  made  that 
bargain  have  thought  fit  to  say  that  it  shall  not 
be  periormed,  that  it  shall  be  set  aside,  and  that 
in  lieu  of  it  another  arrangement  shall  be  made, 
that  is  to  say,  that  on  account  of  the  probable 
porertj]  bf  too  BotatAj  each  member  shall  receive 
something  less  than  two^thirds  of  what  stands  to 
his  credit.  Now  there  is  nothing  in  the  bargain 
that  authorises  them  to  do  that.  If  there  were 
it  would  be  a  conditional  bargain,  and  the  bargain 
would  be  complied  with,  but  there  is  nothing  in 
ii  which  anthorises  them  to  do  it.  There  is  no 
necessity  which  compels  them  to  break  their 
bargain,  because,  if  ever  the  time  shall  arrive 
when  they  have  money  enough  to  pay  him  his 
971.,  they  can  do  it.  That  being  the  case,  I  protest 
I  will  not  discuss  whether  the  proposal  is  an 
equitable  one  or  not.  It  seems  to  me  to  be  so 
utterly  wrong,  when  people  have  entered  into  a 
definite  bargain,  that  it  should  be  set  aside  upon 
some  more  or  less  fanciful  notion  of  equi^  or 
right,  that  I  will  not  discuss  it.  I  will  say, "  Hold 
to  your  bargains."  I  suppose  the  proverb  is  as 
true  in  Scotland  as  it  is  in  England,  andjtrae 
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nniversallj,  that  a'banfun  is  a  bftrgam.  as  tbe 
Lord  Chancellor  has  said;  and  shonld  be  obserred. 
I  really  cannot  bnt  express  a  rMpeotfal  snrprise 
that  the  learned  judges  of  the  Cbnrt  of  Session 
should  have  held  ot^rmse,  and  I  think  it  par- 
ticularly mischievons  that  anj  notion  of  that  sort 
shonld  be  conntenanced  nowadays,  when  there  is 
snch  a  dispositioD,  and  such  a  foolish,  stopid  dis- 
position, on  the  part  of  people  to  think  that  they 
can  make  better  arrangements  for  those  who 
have  made  their  own,  and  that  it  is  right  to  set 
aside  a  particular  and  distinct  bai;gatn  that  has 
been  entered  into. 

Lord  Hekschell. — My  Lords  :  I  am  entirely  of 
the  same  opinion.  I  do  not  for  a  moment 
doubt  that  the  resolution  come  to  at  the 
meeting  of  the  members  of  this  society  was 
arrirea  at  in  perfect  good  faith,  and  not  in  the 
-slightest  degree  nnder  the  impression  that  they 
were  altering  the  bargain  between  the  parties. 
I  have  no  doubt  that  they  were  under  the 
impression  that  the  tme  constitution  of  a  society 
of  this  description  was  snch,  that  the  members 
of  the  society  were  so  interested  in  the  funds  of 
the  society  as  that  a  loss  of  any  of  the  fnnds  of 
the  society  properly  fell  to  the  lot  of  all.  Notwith- 
standing that!  think  they  were  entirely  under  a 
misappreheasiou  with  regard  to  what  was  the 
hargam,  and  what  is  the  nature  and  constitution  of 
societies  of  this  description.  Nineof  the  appellant's 
shares,  amounting  in  all  to  901.,  bad  been  realised 
long  before  this  resolution  was  arrived  at,  and 
as  far  as  appears  many,  if  not  all  of  them,  before 
the  losses  occurred  which  led  to  the  resolution  of 
the  society.  From  the  moment  that  each  share 
was  realised,  an  abaolnte  right  vested  in  the 
holder  of  that  realised  share  to  give  notice  to  the 
society,  and  when  he  had  given  notice  to  be  paid 
at  once  if  there  were  funds  and  no  other  member 
had  given  notice,  to  be  paid  in  rotation  if  other 
members  had  given  notice.  How  anything  which 
subsequently  happened  deprived  him  of  that 
right,  or  turned  a  realiscn  share  into  an  un- 
realised share,  or  justified  the  society  in  refusing 
to  carry  out  their  12th  rule,  I  am  utterly  at  a 
loss  to  see ;  indeed,  Sir  Horace  Davey  admitted 
that  this  seemed  to  have  been  overlooked  by  the 
learned  judges  in  the  court  below,  and  tlmt  he 
was  not  able  to  suggest  how  he  conld 
support  the  judgment  as  regards  the  realised 
shares,  having  in  view  the  12th  rule.  I  entertain 
no  greater  donbt  as  regards  the  other  matter, 
the  proportion  of  the  slure  nnrealised,  or,  if  you 
like,  the  whole  971.,  under  the  10th  rule.  That 
rule  gives  a  member  a  right  in  respect  of  the 
amount  standing  at  his  credit.  The  whole 
fallacy  of  the  argument  on  the  part  of  the 
respondents  appears  to  me  to  rest  in  supposing 
that  the  amount  standing  at  his  credit  does  not 
mean,  as  it  seems  to  me  obviously  to  mean,  the 
amount  standing  at  his  credit  by  reason  of  the 
moneys  which  he  has  paid,  but,  by  some  strange 
process  of  reasoning,  you  are  to  come  to  the  con- 
clusion that  the  amount  standing  at  his  credit 
depends  on  the  mode  in  which  the  society  has 
invested  the  funds  out  of  which  he  is  to  be  paid 
the  amount  standing  at  his  credit.  It  seems  to 
me  that  the  two  matters  have  nothing  whatever 
to  do  with  one  another.  The  society  may  have 
invested  their  fnnds  badly,  and  therefore  may 
hare  a  difficulty  in  obtaining  the  means  of  paying 
the  amount  standing  at  any  member's  credit,  but 
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that  cannot  alter  the  amount  standing  at  his 
credit,  or  justify  the  society  in  saying  that  what 
did  stand  at  his  credit  no  longer  stands  at  hia 
credit.    Upon  these  grounds  I  entirely  concur 

in  the  judgment  which  has  been  proposed. 

Lord  Macnaghten.  —  My  Lords  :  I  entirely 
agree  in  the  proposed  judgment.  In  societies  (rf 
this  sort  the  rules  form  the  contract  between  the 
members  and  the  society,  and  that  contract  can 
only  be  altwed  in  the  mode  prescribed  1^  the 
Act  of  Parliament.  In  this  case  the  respondents 
have  attempted  to  alter  the  contract  in  a  manner 
which  appears  to  me  not  to  he  justified  or  autho* 
rised  by  anything  in  the  Act  of  Parliament.  I 
therefore  entirely  agree  in  the  motion  which  has 
been  made. 

interlocutors  appealed  from  reverted;  tnfer^ 
locutor  of  the  sheriff -evhttUvte  resiortd. 
Beavondenia  topay  to  the  appellant  the  code 
in  the  court  below  and  in  thit  Houee. 
Solicitor  for  the  appellant,  A.  Beveridge,  for 
W.  OgUxr,  Edinbui^h. 

Solicitors  for  the  respondents,  JSartleii,  Rost, 
and  Abdale,  for  Connenf,  iTedder&itm,  and  Wataon^ 
Edinburgh. 


March  31,  April  1, 21,  and  May  20. 

(Before  the  EabIi  of  Selborne,  Lords  Watsox, 
Fitzge&aU),  and  Hebschsll.) 
Ind,  Coon,  AND  Co.  e.  Ehherson.  (a) 

OS  AFPEAL  mOX  THE  COVET  OF  APPEAL  IV  KNetAlTO. 

Pradice — Action  for  recovery  of  land — IHaeovery — 
Plea  of  purchase  for  valuable  coneideraiion  with- 
out notice. 

Since  tJte  Judicature  Actt  a  defendant,  who  under 
the  old  practice  in  Chancery  might  have  auccea- 
fuUy  pleaded  to  a  hiU  for  diecovery  in  aid  of  an 
action  at  law  for  the  recovery  of  land  that  he 
was  a  purchaser  for  valnahle  eonaidereUion  with' 
out  notice,  ia  not  exempt  from  the  ohligaium  to 
nwilee  discovery.  The  respontZenf,  aa  deviaeer 
hrouglU  an  action  for  the  recovery  of  land  in  the 
Chancery  Biviaion.  The  defendanta,  by  their 
atatement  of  defence,  pleaded  " poaaeaaion  "  and 
"purchase  for  value  loiihout  notice"  By  their 
affidavit  of  documents  they  objected  to  produce 
certain  doeumenis  on  the  grownd  that  they  were 
purchasers  for  value  without  notice  of  the  plain- 
tiff's claim. 

Held  {affirming  the  judgment  of  the  court  below], 
tliat  they  co'^d  not  resist  discovery  on  that  ground. 
This  wa?  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  (Cotton,  Lindley,  and  Lopes,  L.JJ.), 
reported  50  L.  T.  Rep.  N.  S.  422.  and  S3  Ch.  Dir. 
423,  reversing  a  judgment  of  Chitty,  J.,  reported 
54  L.  T.  Rep.  N.  S.  757. 

The  action  was  brought  by  the  respondent  to 
recover  possession  of  land  at  Squirrels-heath, 
Essex,  which  had  been  purchased  b^  the  appellants 
from  the  heir-at-law  of  Zephaniah  Hmmerson, 
who  died  in  1862.  Thecaseof  the  respondent  was^ 
that  since  the  sale  a  will  of  Zephaniah  Emmerson 
had  been  discovered  under  which  the  heir-at-law, 
who  died  in  188:2,  had  been  left  the  property  for 
life  only,  the  respondent  being  legal  devisee  ia  fee 
in  remainder.  The  respondent  claimed,  among 
other  matters,  production  and  delivery  up  of  title 

(aj  BepMtoa  by  O.  E.  MaldeK,  Van.,  BifiWer  il  Lw- 
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deeds  and  other  doonments,  bat  the  appellants 
refused  to  produce  them  on  the  ground  that  they 
■were  purchasers  for  Taluable  consideration  with- 
.pat  notice.  Chitty,  J.  decided  in  favoar  of  the 
appellants,  but  his  decision  vas  reversed  by  the 
Court  of  Appeal,  as  above  mentioned. 

Sir  H.  Davey,  Q.C.  and  ITaldane,  for  the  appel- 
lants, argued  that,  under  the  old  practice  of  the 
Court  of  Chancery  as  it  existed  before  the  Judi- 
cature Acta,  defendants  coald  not  be  compelled  to 
give  discovery  in  such  a  case  as  the  present,  and 
that  the  Judicature  Acts  had  made  no  difference. 
They  have  tranRferred  the  old  jurisdiction  of  the 
Court  of  Chancery  and  of  the  common  law  courts 
to  the  High  Court  of  Justice,  and  have  enabled 
every  branch  of  that  new  court  to  administer 
both  "  law"  and  "e<5uity,"bnt  "law"  and  "equity  " 
both  remain  in  existeuoe.  Down  to  the  passmg 
of  the  Judicature  Acts  the  common  law  courto 
could  not  give  such  discovery  as  is  asked  for, 
neither  could  the  Court  of  Chancery,  and  the 
other  side  must  contend  that  a  plaintiff  in  eject- 
ment  is  put  in  a  better  position  by  the  Judicature 
Acts  and  Rules  than  he  was  m  before.  They 
cited 

And&non  V.  Bank  nf  British  Columbia,  35  L.  T.  Bep. 

N.  8.76;  2Cb.Dir.644: 
KtartUy  v.  Phillips,  48  L.  T.  Bep.  N.  S.  468;  10 

Q.  B.  Dir.  465 ; 
Wallwyn  t.  Lee,  9  Yes.  24 ; 

Heath  V.  Crealoelc,  31  L.  T.  Bep.  N.  S.  650;  L.  Bep. 

lOCh.22: 
CoEyw  T.  Pinch,  5  H.  of  L.  Cu.  905 ; 
Jtrrard  v.  Baundert.  3  Yes.  jim.  454 ; 
J*minington  r.  Beechy,  2  Sim,  £  St.  282 ; 
PhiUipt  T.  PhUlipt,  4  De  O.  F.  A  J.  208}  5  L.  T. 

Bep. N.  S.655; 
Orcv  V.  Leighton,  2  Sim.  A;  St.  234 ; 
Lord  Portarlington  v.  Soulby,  7  Sim.  28 ; 
Oomm  v.  Pamtt,  3  C.  B.  N.  S.  47 ; 
WUUama  v.  Lambs,  3  Bto.  Ch.  Cas.  2M; 
Collin*  T.  Archer,  1  Bnaa.  &.  Mv.  284; 
Attomey-Oeneral  v.  Wiikina,  17  Beav.  285 : 
Horton  v.  Bott,  2  H.  A  N.  248 ; 
Pickering  v.  Noyet,  1  B.  ft  C.  263 ; 
Wifrram  on  I>iBooTerT ; 
Lord  St.  LeoBuda'  vendora  and  PurohaMrg  ; 
Koper  on  HuHband  and  Wife ; 
Taylor  on  Evidence. 

Wkitehome,  Q.C.,  Righy,  Q.C.,  and  E.  Ford 
airoeared  for  too  respondent,  and  suj^Mrted  the 
jnogment  of  the  Court  of  Appeal. 

At  the  conclusion  of  the  arguments  their  Lord- 
afaips  took  time  to  consider  t^ir  judgment. 

May  20. — ^Their  Lordships  gave  judgment  as 

follows  • — 

The  Eajil  of  Selboewe. — My  Lords:  By  Order 
XXXI.  of  the  Supreme  Court  the  rules  laid  down 
as  to  discovery  are,  that  interrogatories  may  be 
delivered  for  the  examination  of  defendant  by 
plaintiff,  or  plaintiff  by  defendant,  "  in  every 
cause  or  matter  "  (except  cases  of  alleged  fraud  or 
breach  of  trust,  in  which  they  are  to  be  of  right) 
by  leave  of  the  court  or  judge ;  and  that  if  inter- 
Togatories  are  delivered,  any  objection  to  answer- 
ing any  one  or  more  of  them,  on  any  ground 
(«.«.,  some  ground  legally  admissible),  may  be 
taken  in  the  affidavit  or  answer ;  and  that  any 
party  may  apply  to  the  court  or  a  jud^  for  an 
order  directing  any  other  party  **  to  any  cause  or 
matter,"  to  make  discovery  on  oath  of  docu* 
ments ;  the  party  against  whom  any  such  order 
ia  made  being  at  lilwrty  to  object  (specifying  the 
grounds  of  hia  objection)  to  the  production  of 
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any  particular  documrats;  and  it  being  for  the 
.  court  or  a  judge  to  decide  on  the  validity  ivf  any 
such  objection,  if  taken.  So  far  as  this  order 
goes,  the  rules  as  to  discovery  are  general,  and 
apply  equally  (with  the  exception  mentioned)  to 
all  causes  and  matters.  But  it  is  left  open  to  the 
party  required  to  make  discovery,  in  every  cause 
or  matter,  to  object  to  any  particular  discovery 
on  any  ground  which  be  may  think  tenable ;  and 
it  is  for  the  court  or  a  judge  to  decide  whether 
snch  ground  is  tenable  or  not.  I  assume,  for  the 
purpose  of  the  present  question,  that  a  party  to 
whom  interrogatories  have  been  ddivered  by 
leave  of  the  court  or  a  judge,  may  by  affidavit  or 
answer  object  to  answer  all  or  any  part  of  them, 
not  only  on  any  special  gronnd  of  objection  to 
particular  discovery,  but  also  on  the  general 
ground  that  he  is  privileged  by  the  position  in 
which  he  stands  against  giving  any  discovery  at 
all,  in  a  suit  such  as  that  brought  against  him. 
It  may  be  ttiat,  if  such  a  privilege  could  be  shown 
to  be  well  founded  in  law,  he  would  have  that 
right,  though  I  do  not  think  it  necessary  now  to 
decide  that  question.  The  question  to  be  now 
decided  is,  whether  every  defendant,  who  under 
the  old  practice  in  Chancery  might  have  snccess- 
fuUy  pleaded  to  a  bill  for  discovery  in  aid  of  an 
action  at  law  that  he  was  a  purchaser  for  valuable 
consideration  without  notice,  has,  under  the 

firesent  law  of  the  High  Court  of  Justice,  a  privi- 
ege  of  absolute  exemption  from  the  obligation  to 
make  discovery  P  The  Court  of  Appeal  has 
held  the  contrary,  and  with  that  opinion  I  agree. 
T^e  argument  for  the  appellants  has  been  that, 
under  sect.  24  (sub-sect.  2)  of  the  Judicature  Act 
of  1873,  the  court,  and  every  judge,  is  bound  to 
give  to  "  every  equitable  defence,"  properly 
alleged,  "such  and  the  same  effect,  by  way  of 
defence,  against  the  claim  of  the  plaintiff  or  peti- 
tioner as  the  Court  of  Chancery  ought  to  have 
given  if  the  same  or  the  like  matter  had  been 
relied  on  by  way  of  defence  in  any  suit  or  pro- 
ceeding instituted  in  that  court  for  the  same  or 
the  like  purpose  before  the  passing  of  the  Act." 
It  was  contended  that,  in  the  Court  of  Chancery 
b^ore  the  passing  of  the  Act  of  1873,  a  plea  of 
purchase  tor  valuable  consideration  without 
notice  would  have  been  a  good  equitable  defence 
to  a  bill  for  disrovery  only,  and  therefore  that 
it  is  now  a  good  equitable  defence  a^jainst 
discovery  in  the  present  action,  which  is  (in 
effect)  an  action  of  ejectment  brought  by-  the 
plaintiff  upon  an  (alleged)  legal  title ;  or,  at  all 
events,  against  the  production  of  those  deeds  and 
documents  of  which  production  and  delivery  are 
expressly  asked  by  the  plaintiff's  amended  state- 
ment of  claim,  and  which  she  therein  alleges  to 
be  neceiisary  to  establish  her  title.  I  will  consider, 
first,  the  question  aa  to  the  right  to  discoreiy 
generally,  and  afterwards  that  as  to  the  discoreiy 
of  the  deeds  and  documents  of  title.  The  first 
observation  to  he  made  is,  that  the  Court 
of  Chancery,  when  it  allowed  a  plea  of 
purchase  for  valuable  consideration  without 
notice  to  a  bill  for  discovery  only,  allowed 
it  not  to  particular  discovery  (as,  e.g.,  of  certain 
'deeds  and  documents),  but  to  the  whole ;  not  on 
the  ground  that  certain  things  ought  not  to  be 
inquired  into,  but  because  the  court  ought  not,  as 
against  such  a  purchaser,  to  give  any  assistance 
whatever  to  a  plaintiff  suing  upon  a  l^al  title  in 
another  jurisdiction.  And  upon  the  same  gronnd 
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a  like  plea  would  have  bnea  allowed  to  a  suit 
asking  for  more  than  discovery  (s.^.,  for  an  in- 
junction to  restrain  the  defendant  at  law  from 
Betting  np  outstanding  terms),  when  the  object 
of  the  suit  was  still  to  obtain  from  the  Court  of 
Chancery  assistance  to  the  suit  of  the  plaintiff, 
suing  upon  a  legal  title  in  another  jurisdiction. 
The  defence  was  in  effect  '*  no  ecjnity,"  which  is 
a  different  thin^  from  an  "  equitable  defence." 
It  was  thought  ineqnitable  generally  that  a  man 
should  defeat  a  lesral  title  by  keeping  back  facts 
in  his  own  knowledge,  or  by  setting  np  ontstand- 
ing  terms ;  it  was  thought  not  inequitable  that  a 
pnrohaser  for  Taloe  without  notice  ataonld  use 
ai^  8u6h  tabtda  in  naufragio  as  best  he  coold. 
But,  in  the  present  case,  there  is  no  suit  in  any 
other  jarisdiction ;  the  High  Gonrt  of  Justice 
is  asked,  and  is  competently  asked,  to  exer- 
cise a  principal  and  not  an  auxiliary  juris- 
diction, and  to  give  effect  to  the  legal  title 
which  the  plaintiff  all^;^  to  be  in  herself.  If  a 
like  suit  had  formerly  been  brought  in  the  Court 
of  Chancery  it  would  have  been  demurrable  ;  not 
because  there  was  an  equitable  defence,  but 
becanse  the  title  was  legal,  and  the  plaintiff 
stated  no  equity.  To  abolish  that  divuion  of 
jurisdiction  was  the  very  object  of  the  Judicature 
Act.  As  againsc  "  the  claim  "  of  the  plaintiff  in 
this  suit,  it  is  not,  and  it  cannot  be  pretended, 
that  purchase  for  valuable  consideration  is  a 
good  ec]nitable  defence.  Why  then  should  it  be 
an  equitable  defence  uainst  the  discoveiy  which 
is  sought  only  as  incident  to  and  as  evidence  in 
support  of  the  claim?  In  the  class  of  cases 
referred  to,  the  separation  and  division  of  jaris- 
dicticns  between  the  courts  of  equity  and  the 
courts  of  common  law  was  the  real  and  only 
ground  on  which  such  a  defence  was  admitted. 
As  against  an  innocent  purchaser  sued  at  law,  the 
Court  of  Chancery  (having  no  jurisdiction  itself 
to  try  the  title)  found  no  equity  requiring  it  to 
give  assistance  to  a  proceeding  brought  elsewhere 
for  that  purpose.  But  it  is  impossible,  withont 
departing  from  that  ground,  to  make  the  same 
defence  avwlable  against  discovery  (otherwise 
proper)  in  a  suit  in  whidi  it  is  net  available 
against  the  relief,  and  in  which  the  High  Court 
has  proper  jurisdiction  to  try.  ud  must  try  and 
determine  the  question  of  title.  And,  accordingly, 
we  find  that  there  is  no  instance  of  any  suit  com- 
petently brought  in  the  Court  of  Chancery  for 
relief  as  well  as  discovery,  in  which  the  defence 
of  purchaser  for  value  withont  notice  has  been  held 
available  against  discovery  incident  to  the  relief, 
and  not  against  the  relief  itself  also.  That 
defence  was  never  admitted  as  an  objection  to 
particular  discovery ;  it  went  to  all  or  none.  And 
in  those  cases  in  which  the  Court  of  Chancery  had 
concurrent  jurisdiction  with  the  common  law 
courts  upon  legal  titles,  it  was  not  available 
against  either  discovery  or  relief :  ( Williama  v. 
Lambe,  3  Bro.  C.  C.  264 ;  GnUim  v.  Arch^,  \  Bus.  A 
Hyl.  284;  PAtUuw  v.  Fhtlli^,  5  L.  T.  Bep.  N.  S. 
6&5;4DeG.F.^J.i06.)  In  the  words,  therefore, 
of  that  section  of  the  Judicature  Act  on  which 
the  appellants'  reliance  was  placed,  this  woald  not 
before  1873  have  been  a  good  equitable  defence' 
to  discovery  in  the  Court  of  Chancery  "  in  any 
suit  or  proceeding  instituted  in  that  conrt  for 
the  like  purpose.  With  respect  to  the  deeds 
and  dccuments  of  title,  the  appellants  would  be 
privileged  against  their  production  if  they  could 
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say  on  oath  that  th^  related  solely  to  their  own 
title,  and  did  not  in  any  way  tend  to  prove  w  to 
support  the  title  of  the  plaintiff.  But  the 
present  question  relates  to  deeds  and  doeaments, 
as  to  which  they  have  not  made  (and  I  presume 
cannot  make)  any  such  averment.  To  the  dis- 
covery of  such  deeds  and  documents,  as  evi- 
dence to  be  used  at  the  trial  in  support  of  the 
plaintifTa  case,  no  principle  or  authority  is,  in 
my  judgment,  opposed.  The  case  of  Wauwyn  v. 
Lee  (9  Yes.  24),  before  Lord  Eldon,  was  that  of 
a  plea  (which  was  allowed)  to  relief  as  well  as 
discovery;  and  that  of  Joyce  v.  De  Molevtiu  (2 
Jo.  &  I«t.  374),  before  Lord  St.  Leonards,  was 
also  one  in  which  the  defence  (which  prevailed) 
was  to  the  wluile  snit.  I  am  therefbre  of 
opinion  that  the  order  a{^)ealed  froni  is  right, 
and  that  this  appeal  ought  to  be  dismissed  with 
costs. 

Lord  Watson. — My  Lords :  Until  the  Judi- 
catnre  Act  of  1873  came  into  operation,  the 
plaintiff  in  an  ordinary  action  of  ejectment  could 
not  obtain  discovery  from  his  opponent  exoept  by 
an  application  to  the  Conrt  of  Chancery,  which 
had  not  jurisdiction  in  regard  to  the  subject- 
matter  of  the  suit.  It  was  the  general  practice 
of  the  court  to  aid  the  litigant,  who  thus  apjdied 
to  it,  by  giving  discovery ;  but  an  exception  was 
made  when  the  defendant  in  ejectment  had  m 
honS.  fide  purchased  and  paid  for  the  property 
forming  the  sabjecfe  of  tne  litigaium,  witboot 
notice  of  the  plaintiff's  right.  In  that  cass  the 
conrt  declined  to  exercise  its  aazfliuy  jnri^ 
diction,  upon  the  grnund  that  there  was  no  equity 
requiring  it  to  interfere  md  deprive  the  jmr^ 
chaser  of  what  was  termed  his  fa&uia  in  naujragio. 
On  the  other  hand,  the  authorities  which  were 
referred  to  in  the  course  of  the  argument  appear 
to  me  to  establish  that,  in  cases  where  the 
plaintiff  applied  to  the  Court  of  Chancery  for 
complete  relief,  which  its  jurisdiction  enabled  tbe 
courir  to  give,  the  court  did  not  hesitate  to  deprive 
the  defendant,  although  a  purchaser  for  value 
and  without  notice,  of  the  advantage  which,  in 
the  exercise  of  its  auxiliary  jurisdiction,  it  per- 
mitted him  to  retain.  I  thmk  it  is  impossible  to 
affirm  thet  a  conrt  of  equity  ou^t  always  to  give 
to  a  litigant  who  is  suing  before  another  tribunal 
the  same  assistance  to  which  he  would  have  been 
justly  entitled  if  the  priraripal  action  had  depended 
before  itself.  However  that  may  be,  the  deciaitHi 
of  this  appeal  appears  to  me  to  depend  upon  Uie 
practice  as  settled,  and  not  upon  the  sumctency 
or  insufficiency  of  the  considerations  which  led  to 
its  adoption.  The  mun  object  of  the  Judicature 
Act  was  to  enable  tbe  parties  to  a  suit  to  obtun 
in  that  suit,  and  without  the  necessity  of  resorting 
to  another  court,  all  remedies  to  which  they  are 
entitled  in  respect  of  any  legal  or  equitable  claim 
or  defence  properly  advanced  by  them,  so  as  to 
avoid  a  multiplicity  of  l^^l  proceedings.  In 
pursuance  of  that  object,  the  Act  has  given  to 
both  sides  of  the  High  Court  the  same  juris- 
diction in  suits  for  the  recovery  of  land  which 
previonsly  belonged  to  the  courts  of  law,  and 
also  (aul^ect.  of  course,  to  its  provisions)  the 
same  jurisdiction  to  grant  discovery,  for  the 
purposes  of  these  suits,  which  had  belonged  ex- 
clusively to  tbe  Court  of  Chancery.  Auxiliary 
proceedmgs,  with  a  view  to  discovery,  in  a  court 
other  than  that  before  which  the  principal  suit 
depends,  are  inconsistent  with  its  proTisionS)  sad 
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Are  no  longer  competent.  The  present  snit,  which 
is  for  poBsesaion  of  luid,  and  is  in  substance  an 
action  of  qeetment,  was  instituted  in  the  Chancery 
DiTiBion,  and  it  mu;ht,  with  equal  competencj, 
hsre  heen  broiiffht  before  the  ot^  si^  of  the 
High  Oonrfe.  The  plaintiff  has  applied  for  dis- 
cover;,  againsfe  which  the  defendants  hare  stated 
the  plea  that  they  are  porchasers  for  Talae, 
iritbont  notice  of  her  title.  I  am  not  satisfied  that, 
if  otherwise  available,  the  plea  would  have  been 
prejudiced  by  the  alteration  in  the  form  of 
pleadings  which  the  Judicature  Act  has  intro* 
duced.  Whether  it  is  still  available  to  the 
defendants  depends  upon  the  constmction  of 
sect.  24  (2),  which  deals  expressly  with  the  effect 
to  be  given  to  equitable  defences  by  the  new 
conrts  constituted  under  the  provisionB  of  the 
Act.  The  Act  of  1873  deals  with  the  remedies 
and  not  with  the  rights  of  parties  litigant.  It 
waa  not  intended  to  afEect,  and  does  not  affect, 
the  quality  of  the  rights  and  claims  which  they 
bring  into  court,  and  sabmit  to  the  judgment  m 
the  oonrt*  whether  as  plaintiffs  or  as  d^ndants. 
But  it  does  not  follow  that  its  provisions  cannot 
affect  the  suhstuice  as  well  as  the  form  of  the 
procedure  by  means  of  which  these  rights  ar^  to 
be  ascertained  and  enforced.  Discovery  is  matter 
of  remedy  and  not  matter  of  right.  If  an  Act 
bad  been  passed  by  the  Le^fisIatuTe  which  simply 
conferredjurisdiction  in  ejectment  suits  upon  the 
Court  of  Chancery,  that  would  have  been  a  statute 
altering,  not  the  rights  of  parties,  but  the  forum 
in  which  their  remedy  was  to  be  sought ;  yet  it 
does  not  seem  to  me  to  be  doubtful  that  its  effect 
would  have  been  to  deprive  the  defendant,  who 
was  a  purebaser  for  value  and  without  notice,  of 
the  benefit  of  the  plea,  founded  on  these  ciream- 
stances,  which  he  could  have  urged  snccessfnllr 
in  a  mere  snziliary  proceeding.  Sect.  24  (2) 
enacts  that  tbe  new  courts  shall  give  to  every 
"equitable  defence"  the  same  effect  which  the 
old  Court  of  Chancery  ought  to  have  given  "  if 
tbe  same  or  the  like  matters  had  been  relied  on 
by  way  of  defence  in  any  suit  or  proceeding  insti* 
tnted  in  that  conrt  for  tbe  same  or  the  like 
purpose  before  the  passing  of  this  Act."  Assom- 
ing  the  plea  in  question  to  be  an  "equitable 
defence,"  within  toe  meaning  oE  the  sub-section, 
is  an  application  for  discovery,  made  in  the  prin* 
cipal  cause  to  the  jud^  before  whom  it  depends, 
to  be  regarded  as  a  suit  or  proceeding  instituted 
for  tbe  same  or  the  like  purpose,  with  an  appli- 
cation made  to  the  old  Court  of  Chancery  in  aid 
of  an  action  oi  qectment  depending  before  a 
ooart  of  cwnmon  lawP  In  my  opmion,  that 
qnesticoi  must  Be  answered  in  the  negative. 
Before  the  Act  of  1873  the  Court  of  Chancery 
observed  a  distinction  between  an  incidental 
application  in  cauad  to  a  court  competent  to  give 
fnU  equitable  relief,  and  an  application  for  dis- 
covery to  another  conrt.  Although  in  an  auxiliary 
apfdication  tbe  Court  of  Chancery  declined  to 
interfere  with  a  hondiide  purchaser  for  value,  yet 
it  appears  to  me  to  have  invariably  acted  upon 
the  principle  that  a  conrt  which  had  jurisdiction, 
not  only  to  give  relief  to  the  plaintiff  but  to 
enforce  the  equitable  claim  of  the  defendant,  was 
bound  by  equitable  considerations  to  g^^t  dis- 
covery. That  is,  in  my  opinion,  the  rule  which 
ong^t  to  be  followed  in  considering  whether  the 

giM  advanced  tbe  ^^pellants  in  t£is  case  should 
e  sustained ;  and  I  have  accordingly  come  to  the 
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conclusion  that  the  order  of  the  Oonrt  of  Appeal 
mast  be  afBrmed. 

Lord  Fitzgerald.  —  My  Lords :  I  entirely 
concur.  I  adopt  the  judgment  of  the  noble  and 
learned  earl  and  the  conclosion  at  which  he  has 
arrived,  and  also  tbe  judgment  of  my  noble  and 
learned  friend  opposite  (Lord  Watson). 

Lord  HsftscHSiL. — My  Lords:  I  have  arrived 
at  the  same  conclusion.  I  think  the  appellants 
have  established  that,  prior  to  the  Judicature  Act, 
the  pluntiff  in  this  action  could  not  have  com- 
pelled the  defendants  to  make  the  discovery 
which  she  seeks  either  in  a  court  of  law  or  equity. 
And  it  seems  at  first  sight  strange  that,  by  reason 
of  a  change  of  procedure,  the  object  of  which  was 
not,  except  in  certain  specified  cases,  to  alter 
rights,  but  only  to  enable  every  <diviaion  of  the 
High  Court  to  administer  both  hw  and  equity, 
and  to  afford  all  the  relief  to  which  the  parties 
were  entitled,  it  shonld  be  possible  to  obtain  dis- 
coveiy  when  it  conld  not  preriqusly  have  been 
had  either  at  law  or  in  equity.  Bat  I  think  the 
explanatitm  is  to  be  fonnd  in  the  fact  that  the 
right  of  a  purchaser  for  value  tP  exemption  in 
equity  from  the  obligation  to  matae  discovery  had 
its  origin  in  and  was  founded  upon  that  separa- 
tion of  jurisdiction  which  it  was  Uie  object  of  the 
Judicature  Act  to  abolish.  Where  a  plaintiff, 
suing  at  law  on  his  legal  title,  s(taght  the  assist- 
ance of  a  court  of  equity  to  prdcure  discovery, 
that  aid  was  denied  when  the  defendant  was  a 
purchaser  for  value.  To  a  bill  fifed  praying  dis- 
covery, the  plea  that  the  defendant  was  a  purchaser 
for  value  without  notice  was  a  complete  answer. 
And  it  was  an  answer,  too,  in  a^  cases  in  which 
the  auxiliary  jurisdiction  of  the  court  of  equi^ 
was  appealed  to  in  ftntheraaoe  o{  an  acticn.  But 
I  think  it  was  well  settled,  at  thp  time  the  Judi- 
cature Act  was  passed,  that  it  was  only  where 
discovery  was  tons  sought  as  auxiliary  to  an 
action  that  it  could  be  successfully  resisted  by  a 
purchaser  for  value.  If  the  coart  of  equity  had 
concnrrent  jurisdiction  and  a  plaintiff  songht  to 
enforce  bis  legal  title  there,  as,  for  example,  in  a 
case  of  dower,  the  court  compelled  discovery  even 
by  a  purchaser  for  value  as  ancillary  to  the  prin- 
cipal relief  sought  by  the  suit.  No  case  was  cited 
at  the  bar  in  which  discovery  ancillaiy  to  other 
relief  had  been  refused  by  the  court.  TTnder  the 
existing  system  it  is  not  necessary  to  apply  to  one 
branch  of  the  conrt  as  auxiliary  to  another.  And 
there  is  no  longer  any  need  of  praying  for  discovery 
in  the  statement  oi  claim  which  is  substituted  for 
a  bill.  The  plaintiff  in  every  action  is  ^titled  to 
discoveij  as  ancillary  to  the  reli^  which  he 
claims  m  the  action.  It  is  contended  that  the 
right  to  resist  discovery  is  preserved  to  a  pur- 
chaser for  value,  becaune  by  seot.  24,  sub-sect.  2, 
of  the  Judicature  Act  the  court  is  bound  to  give 
to  every  equitable  defence  such  and  the  same 
effect  by  way  of  defence  against  the  plaintiff  as 
the  Court  of  Chancery  ought  to  have  given  if  the 
name  or  the  like  matter  hiw  been  relied  on  by  way 
of  defence  in  any  suit  instituted  in  that  court  frr 
the  same  or  the  like  purpose  before  the  passing  of 
the  Act.  I  think  it  may  fairly  be  said  that  the 
allegation  that  the  defendant  was  a  purchaser  for 
value  was  an  equitable  defence.  For  the  matter 
which  was  a  bar  to  the  suit  did  not  appear  on  the 
face  of  tbe  bill,  and  needed  to  be  set  up  by  plea. 
But  it  was  not  an  eqaitable  detence^nless  ttuLbill 
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Bought  difiooTeiy  only  to  osnist  a  plaintiff  who 
iras  pnrBQing  his  remedy  elsewhwe.  _  I  Iherefora 
am  of  opinion  that  the  {ffcsent  action  in  which  the 
plaintm  seeks  to  reoorer  possession  of  land  to 
which  she  alleg^  a  leml  title,  and  applies  for 
discovery  as  ancillary  thereto,  is  not  an  action 
institnted  for  the  same  or  a  like  purpose  as  that 
in  which  a  plea  of  purchase  for  Taloahle  considera- 
tion (wuld  have  been  relied  on  as  an  equitable 
defence.  I  ciuinot  profess  to  be  satisfied  with  the 
reasoning  which  led  the  Court  of  Chancery  to 
deny  its  ordinary  assistance  to  a  plaintiff  who  was 
suing  a  purchaser  for  value  at  law,  and  to  afford 
the  Tery  name  kind  of  assistance  to  a  plaintiff 
who,  having  a  choice  of  either  jurisdiction,  selected 
the  Court  of  Chancery  as  the  tribunal  to  enforce  a 
le^  right.  But  I  am  satisfied  that  the  distinction 
existed,  and  that  it  was  onhr  in  the  former  case  that 
discovery  could  be  resisted.  Every  plaintiff  is  now 
primd  fade  entitled  to  discovery  in  any  action, 
and  I  am  find  nothing  either  in  the  Act  or  in  the 
rules  to  warrant  us  in  depriving  the  present 
plaintiff  of  the  right  thus  conferred.  I  accord- 
ingly concur  in  thinking  that  this  appeal  must  be 
dismissed. 

Order  applied  from  affiirmedt  and  typpeal 
diemiaaed  with  costs. 

Solicitors  for  appellants,  Haynet  and  Clijt(m. 
Solicitor  for  respondent.  John  W,  Byleea. 


Nov.  25,  26. 1886.  and  June  13, 1887. 
(Before  the  Lord  CHANCELLOft  (Halsbury),  Lords 
Blackbcbk,  (a)  Watson,  and  Fitzgekald.) 

WkIGRT  v.  HoBTON  ash  OTHEBB.(b) 
ox  APFKAL  nunc  THE  COURT  OF  AFFEAL  IK  EEQLAKV. 

CoTM)a»w«  Act  1S62  (25  ^  26  Viet.  e.  89),  s.  43-— 
Vnregialered  debmiturvB — PoaiHon  of  director. 

The  effect  of  sect.  43  of  the  Companies  Act  1862, 
requiring  a  register  of  mortgages  to  be  kept,  and 
impoBing  a  penalty  for  non-registration,  ia  not 
to  make  an  unregistered  charge  in  favour  of  a 
director,  or  other  officer  of  tlie  company,  void  at 
agamat  the  general  creditors. 

Observations  of  Jessel,  MM.  in  Re  Globe  New 
Patent  Iron  and  Steel  Company  (40  L.  T.  JZep. 
N.  8.  380  ;  48  L.  J.  2t)5,  Ch.)  approved. 

Re  "Wynn  Hall  Coal  Company  (23  L.  T.  Rep.N.  8. 
348;  L.  Rep.  10  Eq.  515);  Ex  parte  Y&ipr  and 
Chaplin  (26  L.  T.  Rep.  N.  S.  228;  L.  Rep.  7 
Ch.  289) ;  and  Be  Native  Iron  Ore  Company 
(34  L.  T.  Rep.  N.  8.  777 ;  2  Ch.  Div.  345)  owr- 
ruled. 

This  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  (Baggallay,  Bowen,  and  rry,  L.JJ.), 
who  bad  affirmed  a  decision  of  Chitty,  J. 

It  appeared  that  in  1875  a  company  styled 
"Josepn  Wright  and  Company  Limited"  was 
incorporated  under  the  Companies  Acts,  and  that 
it  afterwards  went  into  liquidation. 

In  Oct.  1878  twodehaitures  for  500Z.  each  were 
issned  to  the  appellant,  Mr.  Joseph  Wright,  one 
of  the  directora  of  the  company,  and  in  July 
1881  he  executed  a  voluntary  deed  declaring  that 
he  held  the  debentures  in  trust  for  his  wife. 
Chitty,  J.  held  that  the  appellant's  debentures 

(a)  Iiord  Blackbmu  had  reaiiped  the  offioe  of  Lord  of 
Appeal  before  the  House  Rave  jodgment. 

(»)  Bflporlad  by  a  E.  Ualdik,  Esq^  BuilataMt-Law. 
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were  invalid  in  so  for  as  they  purported  to  chai^gQ 
the  undertaking  and  property  of  the 
on  tiia  ground  that  he  had  not  oomplied  wiui 
sect.  43  of  the  Companiee  Act  1862,  by  making 
a  proper  entry  oi  the  charge  in  the  company's 
books,  and  therefore  had  lost  the  benefit  of  his 
mortgage.  The  decision  of  the  learned  judfte 
was  affirmed  pro  formd  for  the  purposes  of  this 
appeal  by  the  Court  of  AppeiU.  the  point  beiitt 
covered  by  the  authority  ox  prerrans  decisions  of 
that  court. 

Macnaghfen,  Q.C.  and  Phipaon  Beale  appeared 
for  the  appellants  and  argued  that  tno  view 
which  had  been  taken  in  the  court  below  was 
founded  on  a  misinterpretation  of  the  statutes. 
The  point  was  first  raised  in  1870  before  Malius, 
V.C.,  in  the  case  of  Re  The  Wynn  Ball  Coal  Com' 
pany  (23  L.  T.  Rep.  N.  S.  348;  L.  Bep.  10  Eq. 
516),  and  his  decision  was  followed  in  1872  by 
Lord  Bomilly,  M.B.  -and  the  Lords  Justices  in 
Ex  parte  Valpy  and  Chaplin  (26  L.  T.  Bep.  N.  8. 
228 ;  L.  Rep.  7  Ch.  289),  and  in  1876  by  the  Court 
of  Appeal  on  an  appeal  from  the  Vice- Warden  of 
the  Stannaries  in  Be  Native  Iron  Ore  Gompamf 
(34  L.  T.  Rep.  N.  8.  777  ;  2  Ch.  Div.  346);  snl 
this  is  in  fact  an  appeal  from  those  decisions, 
which  were  disapproved  by  Jefisel,  M.B.  in  Ra 
Borough  .of  Hackney  Neicajtaper  Company  (3  Ch. 
Div.  669),  and  Re  international  Pulp  ajtd  Paper 
Company  (37  L.  T.  Rep.  N.  S.  351 ;  6  Ch.  Div. 
556),  ancl  distineuisbed  by  him  in  Re  Globe  New 
Patent  Iron  and  Steel  Company  (40  L.  T.  Rcp- 
N.  S.  380  ;  48  L.  J.  295,  Ch.),  and  by  Hall.  V.C. 
and  the  majority  of  the  Court  of  Appeal  in  Be 
South  Durham  Iron  Company  (40  L.  T.  Bep.  N.  S. 
63,572;  11  Ch.  Div.  579).  Their  authonty  has 
therefore  been  much  shaken.  See  also  two  ramife 
decisions  of  Pearson,  J. : 

Se  Underbanlc  XilU  Company,  S8  L.  T.  Bep.  N.  S. 

957;  31  Ch.  Dir.  226;  and 
Carter's  case,  54  L.  T.  Eep.  N.  8.  531 ;  31  Ch.  Dir. 

406. 

Ince,  Q.C.  and  J.  O.  Laing,  for  the  respondents, 
contended  that  as  Wnght,  was  man^^ng  director 
and  in  a  ^uon-fidaciary  position  under  the  statute, 
he  conld  not  take  advantage  of  his  own  wroo^  in 
not  giving  the  information  required  by  the  section. 
Where  the  lender  ift  an  officer  of  the  company  he 
is  hound  to  advertise  his  loan  to  all  other 
lenders : 

Sitvage  r.  Foster,  9  Mod.  35 :  2  WUta  ft  Tod.  L  C. 

620; 

Boyd  V.  Belton,  IJ.  A  Lnt.  730 ; 
Oovatt  V.  Richmond,  7  Sim.  1 ; 
Earl  of  Oxford's  eaae,  2  White  *  Tud.  L.  C.  590: 
Ex  parte  Harper,  47  L.  T.  Eep.  N.  S.  177 ;  20  Ck. 
IS  V.  885. 

The  obserrations  of  Jessel,  M.R.  which  have  be«i 
relied  upon  are  only  dicta,  and  the  former  deci- 
sions upon  which  we  rely  add  nothing  to  the 
statute,  but  only  apply  a  well-known  doctrine  of 
equity : 

Bhromihire  Union  Saiheay  Company  v.  The  Qtam, 
32 X.  T.Bep.  N.  8.288;  L.  B^.  7H.af  KCh. 

406; 

Forbes  v.  Mofatt,  18  Tes.  384 : 
Calithar  v.  Forties,  25  L.  T.  Eep,  N.  S.  TO ;  L.  ll«p. 
7  Ch.  lOD. 

Maenaghten,  Q.C.  was  heard  in  reply. 
At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  thnr  judgment. 

June  13. — ^Their  Lordships  gave  judgment  u 
follows:— 
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The  LoKD  Chancelloe  (HalBbary). — ISy  Lords : 
I  beUere  the  only  question  which  your  Lordships 
have  to  determine  upon  this  appeal  is  the  trne 
oonstrnction  of  the  43rd  sectum  of  25  &  26  Tict. 
&  89.  I  do  not  think  that  any  materials  are 
befioro  ns  npon  yrhicb  we  coold  properly  pro- 
nounce an  opinion  upon  the  question  of  fact 
referred  to  at  yonr  Lordships'  bar.  If  a  director, 
who  has  a  fiduciary  duty  towards  his  share- 
holders, omits  that  duty  and  thereby  gains  an 
advantage  for  himself,  it  is  clear  he  cannot  retain 
it;  and  even  without  the  fiduciary  relation,  if  one 
man  indnces  another  to  advance  money  upon  a 
property  which  is  alleged  to  be  unincambered, 
and  which  the  borrower  {either  a  borrower  for 
himself  or  for  a  company,  of  which  he  is  director 
or  agent)  knows  to  be  incumbered,  such  a  trans- 
action cumot  Btwd  if  the  borrower  either  him- 
self makes  or  knowingly  permits  others  to 
such  a  representation.  Whether  any  facts  are 
ansceptible  of  proof  which  could  call  upon  your 
IiOTiiBhips  to  decide  upon  the  validity  of  Mr. 
Joseph  WriKht's  debentures  upon  any  such 
gronnds  as  I  have  glanced  at  I  do  not  know, 
and  I  desire  expressly  to  gnard  myself  against 
expressing  any  opinion  upon  the  subject.  Neither 
Chitty,  J.  nor  tne  Court  of  Appeal  have  deter- 
mined, or  professed  to  determine,  the  quescion 
npon  any  such  grounds,  but  solely  upon  the 
ground  that  Atr.  Joseph  Wright's  debentures  were 
not  registered,  and  that  he  was  a  director  and 
manager  of  the  company.  It  is  therefore 
apparent  tbsA  the  trae  construction  of  the  section 
I  nave  qnoted  must  determine  the  question  in 
debate.  The  lanfaage  of  that  section  is  as 
follows :  "  'Eveij  Hmited  company  under  this  Act 
dudl  keep  a  register  of  all  mortgage  and  charges 
specifically  affecting  propercy  of  the  company, 
and  shall  enter  in  such  register,  in  respect  of  each 
mortgage  or  charge,  a  short  description  of  the 
property  mortg^ed  or  charged,  the  amo'int  of 
charge  created,  and  the  names  of  the  mortgagees 
or  persons  entitled  to  such  charge.  If  any 
pnmerty  of  the  company  is  mortjfaged  or  charged 
withont  such  entry  as  aforesaid  being  made, 
every  director,  manager,  or  other  officer  of  the 
company  who  knowingly  and  wilfully  authorises 
or  permits  the  omission  of  such  entry  shall  incur 
a  penalty  not  exceeding  hOL  The  register  of 
mortgages  required  by  this  section  shall  be  open 
to  Inspection  by  any  creditor  or  member  of  the 
company  at  all  reasonable  times;  and  if  such 
inspection  is  refused,  imy  officer  of  the  company 
ref  using  the  same,  and  every  director  and  manager 
of  the  company  authorising  or  knowingly  and 
wilfully  permitting  such  refusal,  shall  incur  a 
penalty  not  exceeding  Bl.,  and  a  further  penalty 
not  exceeding  21.  for  every  day  during  which 
such  refasal  continues;  and,  in  addition  to  the 
above  penalty,  as  respects  companies  registered 
m  England  and  Ireland,  any  judge  sitting  in 
chambers,  or  the  Vice- Warden  otthe  Stannaries  in 
the  case  of  companies  subject  to  his  juris- 
diction, may  by  order  compel  an  immediate 
iiupection  of  the  register."  The  first  obser- 
▼auon  that  arises  upon  the  section  is,  that 
the  validity  of  the  mortgage  or  charge  is 
not,  in  express  terms  at  m  events,  made  to 
depend  upon  its  registration;  nor  do  I  nnder- 
Btand  that  any  court  has  ever  decided  that  that  is 
its  effect,  and  if  it  is  once  granted  that  a  charge 
iDAy  he  effectual  notwithstand^  its  non-regis- 


tration,  it  is  difficult  to  see  how  the  exhibition  of 
the  register  can  be  a  r^xresentatioa  that  the 
mortgages  roistered  are  the  only  ones  in  exist- 
ence. The  cecond  observation  is,  that  the  register 
of  mortgages  required  by  the  Act  can  omy  bo 
inspected  by  a  creditor  or  a  member  of  the  com- 
pany; and  in  considering  the  decisions  which 
your  Lordfthips  are  called  upon  to  review,  it  is 
most  intportani  to  bear  these  two  propositions  in 
mind.  Eight  years  after  the  passing  of  the  Act, 
Malins,  Y.C.  appears  to  have  put  a  constrnotion 
upon  the  section  which  certainly  was  fi^tnded 
upon  a  misapprehension  of  its  terms ;  he  appears 
tn  have  thought  a  person  hesitating  whether  he 
should  deal  with  the  company  or  not  was 
intended  by  the  Legislature  to  have  the  opportu- 
nity of  consulting  the  register  to  guide  his  judg- 
ment as  to  whether  he  should  trust  the  com- 
pany or  not ;  bnt,  as  I  have  already  pointed  out, 
it  is  only  persons  who  are  fdreaay  members  or 
already  creditors  who  have  a  right  to  see  the 
register  at  all.  The  error  is  important,  because 
Malins,  Y.C.  treats  this  as  the  key  to  the 
meaning  of  the  section,  which  it  is  clear  it  is  not, 
though,  of  course,  a  creditor  already  a  creditor 
might  be  misled  if  he  were  advancing  further 
money  upon  the  property  of  the  company,  and 
the  register  was  made  a  condition  to  the  validity 
of  a  debenture.  Notwithstanding  the  high 
authority  of  James,  Mellish.  and  BaggallE»', 
L.JJ.,  it  is  impossible  to  acquiesce  in  the  bald 
statement  that  there  is  a  "  rule  "  or  an  "  equitable 

Srinciple,"  that  an  unregistered  mortga^  or 
ebenture  is  invalid  as  against  a  director  withonfe 
some  further  exposition  of  what  the  "  rule"  or 
the  "principle"  is  by  which  it  is  rendered 
invalid.  The  statute,  for  very  obvious  reasons,  in 
constituting  a  code  for  the  regulation  of  trading 
companies,  has  enacted  that  they  shall  keep  an 
account  of  mortgages  or  charges  specifically 
affecting  their  property.  Had  the  Legislature 
thought  right,  it  might  have  rendered  all  mort- 
gages or  charges  invalid  unless  they  had  been 
entered  in  this  account ;  it  has  not  done  so.  It 
might  further  have  enacted  that  no  director  or 
officer  of  the  company  should  take  any  benefit 
from  any  charge  or  mortgage  whereof  he  was  the 
owner  if  he  were  a  party  to  its  non-rcgiatration ; 
this  it  has  not  done.  It  has  simply  enacted  a 
pecuniary  penalty  for  the  non-performance  of  the 
statutory  dntr  when  that  statutory  dutr  is 
knowingly  and  wilfully  omitted.  If  the  prin- 
ciple is  supposed  to  be  that  no  director  can  be 
allowed  to  derive  any  benefit  from  a  debenture 
which  he  has  obtained  by  lending  money  to  the 
company  of  which  he  is  a  director,  because  he 
has  in  any  respect  disobeyed  or  permitted  to  be 
disobeyed  the  provisions  of  the  Companies  Act 
in  some  respect  or  another,  the  proposition  is 
so  wide  as  to  become  on  the  face  of  it  absurd.  If, 
on  the  other  hand,  it  amounts  to  this,  that  the 
non-registration  of  his  debenture  by  a  director  is 
a  continaoas  representation  to  every  other  share- 
holder and  creditor  that  such  a  debenture  does 
not  exist,  it  assumes  a  construction  of  the 
section  to  which  I  cannot  assent ;  and  I  know  of 
no  authority  which  this  or  any  other  court  has  to 
add  additional  penalties  to  that  which  the  Legis- 
lature has  specifically  enacted.  For  these 
reasons  I  am  of  opinion  that  the  order  appealed 
from  should  he  reversed  with  costs,  andT  move 
your  Lordships  acccndingly. 
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Lord  Watsok.— Lords :  Joeetik  Wright  and 
CompaDT  Limited  was,  in  1875,  incorporated 
under  tue  Companies  Act  1862,  and  in  Angnet 
1881  went  into  liquidation.  By  its  artides  of 
association  the  directors  had  power  to  raise  money 
npon  debentures,  and  on  the  22nd  Oot.  1878  two 
debentures  for  500Z.  each  were  issned  to  the 
appellant  Joseph  Wright.  On  the  18th  July  1881 
Mr.  Wright  executed  a  voluntary  deed,  which 
was  duly  intimated  to  the  company,  declaring 
that  he  held  these  documents  of  debt  in  trast  for 
his  wife,  the  other  appellant :  but  notwithstand- 
ing that  circumstance  Mr.  Wright  most,  for  the 
purposes  of  the  present  case,  be  regarded  as  the 
holder  of  the  debentures.  In  1878,  when  the 
debentures  were  issued,  and  also  at  the  time  of 
the  liqtudation,  Mr.  Wr^^ht  was  one  the 
directors  of  the  company.  A  bo(&  was  by 
the  company,  which  contained  a  list  of  its  deben- 
tures ;  but  it  is  conceded  that  the  entries  in  that 
book  do  not  fully  comply  with  the  requirements 
of  sect.  43  of  the  Companies  Act  1862,  and  that 
the  appellants'  debentures  are  not  registered 
within  the  meaning  of  the  clause.  In  these  cir- 
cumstances, Chttt^,  J.  and  the  Court  of  Appeal 
have  found,  first,  m  a  question  between  the  appel- 
lants and  the  unsecured  creditors  of  the  company, 
and  secondly,  in  a  question  between  them  and  a 
debenture-h(jder  who  was  not  a  director  or 
officiid  of  the  ooD^ny,  that  the  appellants'  deben- 
tares  are  invalid,  in  so  far  as  tney  pniport  to 
charge  the  undertaking  and  property  of  the  com- 
pany. The  principle  affirmed  ay  &i»  ju^ments 
appealed  from  appears  to  be  this,  that  a  (urector 
or  other  official  who  l^ds  to  his  company  on  the 
security  of  its  property,  and  then  fails  to  make  an 
entry  of  the  charge  in  terms  of  sect.  43,  not  only 
incurs  the  statutory  penalty  enacted  by  that 
section,  but  in  addition  loses  the  benefit  of  his 
mortgage.  There  has  been  no  expression  of 
judicial  opinion  in  this  case  with  respect  to  the 
soundness  or  unsoundness  of  the  principle,  it 
having  been  conceded  on  all  hands  that  the  courts 
below  were  bound  by  two  previous  decisions  of 
the  Conrt  of  Appeal.  The  rule  in  question  was 
first  laid  down  ^  Malins,  V.C.  in  Be  Wynn  Hall 
Coca  Company  (L.  Eep.  10  Eq.  515 ;  23  L.  T.  Rep. 
17.  S.  348),  and  was  thus  explained  by  that  leamM. 
jndge;  "In  this  ease  the  mortgagees  are  the 
directors  who  hare  committed  an  illegal  act  by 
not  registering  the  mortgage,  and  upon  the  strict 
construction  of  the  laugu^;e  of  the  Act  I  think 
they  are  precluded  from  setting  np  the  mortgage. 
But  independently  of  the  langnage  of  the  Act, 
I  am  of  opinion  that,  npon  generu  principles,  it 
cannot  be  permitted  that  mrectors  who  get  a 
charge  on  tne  property  of  the  company,  and  omit 
to  register  it,  but  keep  it  as  a  pocket  security  con- 
cealed from  the  creditors,  should  set  it  np  against 
the  general  creditors."  A  decision  of  Lord 
Bomilly,  M.R.,  to  the  same  efEect  (JEx  parte  Valpy 
and  ChapKn,  26  L.  T.  Rep.  N.  S.  22ff;  L.  Rep.  7 
Gh.  289)  was  upheld  by  James,  L.J.  sitting  alone ; 
"Everyone,"  the  Lord  Justice  said,  "standing in 
a  fiduciary  position  to  the  company  is  bound  to 
see  that  the  compmy  obeys  the  directions  of  the 
Legislature ;  and  I  am  of  opinion  that  the  feilnre 
of  the  appellant  to  do  so  is  &tal  to  his  case.*' 
Next  followed  Be  Native  Iron  Ore  Company  (34 
L.T.Rep.N.  S.  777;  2  Ch.  Div.  345),  in  which 
a  similar  decision  of  the  Yice-Wwden  of  the 
Stannaries  was  affirmed  by  the  Court  of  Appeal, 
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consiatinff  of  James,  HeUish,  and  BaggaUay,  LJJ., 
all  of  whom  were  of  the  oirinion  ^pressed  by 
Uellish,  L.J.,  that  the  rule  established  hr 
two  preceding  cases  was  "  founded  on  a  perfectly 
good  eqnitahle  principle."  These  are  tu 
decisions  upon  which  tne  rule  at  present  rests. 
In  several  subsequent  cases  the  late  Master 
of  the  Rolls  (Sir  George  Jessel)  expressed 
very  strong  disapproval  of  it.  He  did  so  in 
Borough  of  Hackney  Newapaper  Company  (3  Ch. 
Div.  669),  and  also  in  Be  Intematumal  Pnlp  ami 
Paper  Company  (37  L,  T.  Rep.  N.  S.  351 ;  6  Ch. 
Div.  556).  In  the  first  of  these  cases  he  held  that 
directors  who  had  realised  their  security  before 
the  commencement  of  the  winding-up  oonld  not 
be  compelled  to  refund  the  proceeu,  inasmnch  as 
they  had  not  "  knowingly  and  wilfully  authorised 
or  permitted  the  omission  "  to  oiter  their  noft> 
^ge  on  the  register ;  and  in  the  second  he  dendsd 
that  the  8uh-mortg»ee  of  a  director  was  not 
affected  by  the  want  of  registration.  In  Be  Simffc 
Durham  Iron  Company  (40  L.  T.  Rep.  N.  S.  6S, 
572;  11  Ch.  Div.  579)  Hall,  V.C.  decided  that 
the  rule  in  Be  Native  Iron  Ore  Company  {M 
aup.).  did  not  apply  to  a  mortgage  made  to 
pari^ners,  of  whom  one  only  was  a  director  of  the 
company;  and  his  decision  was  affirmed  in  the 
Court  of  Appeal  by  the  Master  of  the  Bolls  and 
Bramwell,  L J*.,  BaggaUay,  L.J.  dissenting.  B ram- 
well,  L.J.,  whilst  rec<miisine  the  authority  oi  S* 

?arle  Vaipy  and  ChapUn  (itS»  sup.)  and  Be  Natiee 
ron  Ore  Company  («6t  tup.)  as  binding  cn  tbs 
Court  of  App^.  cud  not  eonoeal  hia  diaappronl 
of  the  principle  laid  down  in  these  eaaea.  In  B» 
Qhbe  New  Patent  Steel  and  Iron  Compami  (40 
L.  T.  Rep.  K.  S.  380  ;  48  L.  J.  295,  Ch.),  the  late 
Master  of  the  Rolls  a^ain  took  the  opportunity  d 
reviewing  the  previous  decisions,  and  of  deliver^ 
ing  an  elaborate  argument  against  the  rule  whidi 
they  established.  I  do  not  think  any  one' of  the 
learned  judges  who  have  snpported  the  role 
adopts  the  first  reason  assigned  by  W^liwa,  V.C. 
in  Be  Wynn  Hall  Goal  Company.  I  do  not  think 
it  can  lie  reasonably  affirmed  that  the  rule  has 
been  enacted,  either  expressly  or  impliedly,  bytht 
Legislature  in  sect.  43  of  the  Companies  Act  1862, 
or  that  it  conld  be  sustained  in  OQHity  apart  from 
the  provisions  of  that  aeetum.  The  clause  peo- 
vides  that  all  mortgages  and  chargee  spedfical^ 
affecting  the  nroperty  of  the  company,  whsthv 
held  by  its  urectors  or  sharAtddars  or  tluid 
parties,  shall  be  entered  in  a  register  to  he  kept 
f(Hr  t^t  porpose  by  the  company;  and  that 
"  every  director,  manager,  or  other  officer  of  the 
company,  who  knowii^ly  and  wilfoUy  authorises 
or  permits  the  omission  of  such  entry,  shall  incnr 
a  penalty  not  exceeding  501."  That  is  the  sole 
penalty  which  the  statute  imposes  Bpon  the 
failure  of  these  persons  to  perform  their  statutory 
duty.  If  sect.  43  had  hem  left  out  of  the  Act 
there  wonld,  in  my  opinion,  have  beea  no  reascm- 
able  ground  for  holding  that  a  director  who  had 
lent  his  money  on  a  mortgage  authorised  by  the 
memorandnm  and  articles  of  association  could 
not  ezeroise  his  rights  as  mortgagee  in  a  que*- 
tion  with  other  ore^tora  of  the  etxnpany.  As  I 
understand  the  dectsions  of  the  Conrt  of  Appsal, 
the  foundation  of  the  rule  is  tin  nu^ect  of  tiw 
director  or  other  official  to  discharge  his  statutory 
duty,  which  raises,  or  is  supposed  to  raise,  in 
eqni^  a  personal  Usability  which  preclndea  him 
£rom  enforcing  fau  chKrge  npoi  the  prufNiity  vi 
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the  company,  ia  competition  with  Koy  oreditor 
vho  is  not  in  the  same  position  with  himself.  I 
have  come  to  the  conclusion  that  the  effect  <^  the 
role  ia  to  inflict  upon  persona  who  may  fiul  to  per- 
form the  duty  imposed  upon  them  "by  sect.  43, 
serere  penal  consequences  which  the  Legislature 
has  not  enacted  ana  cannot  be  held  to  ^re  con- 
templated. The  creation  of  such  penalties,  in 
addition  to  the  pecuniary  mulct  which  the  Legis- 
lature has  thought  fit  to  attach  to  the  wilful 
neglect  of  the  statutory  duty  of  registration,  is, 
in  my  opinion,  altogether  beyond  the  functions  of 
a  court  of  equity.  I  do  not  think  it  necessary  to 
exj^in  in  detail  the  reasons  which  have  led  me  to 
that  conclusion.  They  are  all  to  be  found  in  tho 
indgment  delivered  by  the  late  Master  of  the 
Bolls  in  Be  Olohe  New  Paient  Steel  and  Iron  Com- 
pany, in  which  I  entirely  concur,  suhject  to  the 
ohsorration  that  it  appears  to  me  to  be,  in  some 
passages,  expressed  m  terms  more  forcible  than 
the  occasion  required.  Whether  a  creditor  who, 
after  carefnl  inquiry  into  the  indebtedness  of  the 
company,  has  been  induced  to  give  it  credit  by  the 
concealment,  through  non-registration,  of  mort- 
gage or  debenture  debts  held  by  directors  or  other 
officials,  may  be  entitled  to  plead  their  personal 
disability  in  competition  with  himself,  is  a  matter 
in  regard  to  which  I  express  no  opinion.  No  such 
question  occurs  here.  By  the  orders  appealed 
from,  a  chaise  upon  the  assets  of  the  company, 
which  was  validly  constituted  by  the  appellants' 
debentures,  is  made  void,  through  a  snbsequent 
failure  to  register,  as  against  persons  who,  so  far 
as  appears,  became  and  continued  creditors  of  the 
company  without  making  any  inqniiy  as  to  the 
chaises  on  its  property,  or  as  to  the  existence  of 
a  statutory  raster.  I  accordingly  oononr  in  the 
judgment  which  has  been  moved. 

Lord  riTZftSRALB. — My  Lords  :  The  debenture- 
book  of  the  company  on  the  counterfoils  of  which 
was  kept  a  full  list  of  the  debentnrra  issued  by 
tfce  company,  and  which  probably  contained 
adequate  information  for  all  reasonable  purposes, 
was  nevertheless  not  a  register  of  mortgages,  as 
it  did  not  comply  with  elj  the  requisites  of  the 
43rd  section  of  the  Act  of  1862;  but  it  is  not 
alleged  that  in  this  neglect  to  comply  with  the 

E'ovisions  of  the  section  there  was  any  traudu- 
nt  omission  on  the  part  of  the  company  or  its 
office  bearers,  or  that  there  was  anj  concealment 
or  any  intention  to  deceive  or  mislead,  or  that 
anj  ubentnre-holder  or  creditor  was  deceived  or 
misled  or  injured  thereW.  In  one  of  the 
affidavits  filed  on  behalf  of  the  appellants,  Mr. 
Joseph  Wright  states  ths^i  "  the  deoenture-book 
from  which  all  the  debentures  of  the  company 
were  issned  was  su]^lied  for  the  use  of  the  said 
company  as  being  a  proper  debenture-book,  and 
Was  always  r^arded  by  us  as  constituting  a  true 
and  sufficient  register  of  debentures,  and  we  were 
unaware  that  any  other  book  was  essential  for 
such  purpose.  The  said  debenture-book  con- 
fined 200  lithographed  forms  of  debentures. 
Sach  of  these  forms  was  attached  to  a  counter- 
foil, and  contained  a  description  of  the  property 
mortgaged  or  charged,  the  amount  of,  ana  the 
nature  of,  the  charge  created,  and  tbe  name  of  the 
5prtgagee  or  person  entitled  to  such  charge. 
The  printed  paper  now  produced  and  shown  to 
iu  marked  *  A  Ms  one  of  the  said  count^oils 
with  form  of  debenture  attached."  It  wonid 
BMm.  too,  that  the  debentnre-ludderB  and  creditora 


had  within  their  readi  means  of  information  as 
full  for  all  reaaonable  purposes  as  if  a  proper 
register  existed.  I  allude  to  these  matters  to 
clear  the  bout,  and  rednce  the  question  to  one  of 
law  on  the  construction  of  the  43rd  seotion. 
Tbe  appellant  Wright  being  a  director  of  the 
company,  Chitty,  J.  held  that  his  debentures 
were  for  want  oi  due  registry  invalid  as  against 
creditors,  so  far  as  they  charged  the  property  of 
the  company.  We  now  proceed  on  the  admission 
that  the  appellant's  debentures  were  not  duly 
registered,  ard  that  he  was  all  the  time  a 
director  of  the  company.  Chitty,  J.,  in  his 
decision,  properly  yielded  to  prior  authority 
binding  on  him.  The  hearing  in  the  Court  of 
Appeal  was  formal  only,  to  enable  the  parties  to 
oome  to  this  House  for  a  final  decision.  The 
respondents  have  the  considerable  advantage  of 
a  series  of  decisions  in  their  famnr  commencing 
with  Be  The  Wynn  Hall  Coal  Oonwemy ;  hat  on 
the  other  hand  a  great  judge,  Jessel,  M.B.,  when- 
ever the  opportunity  fairly  presented  itself,  never 
failed  to  express  his  dissent,  and  we  can  easily 
read  in  the  judgment  of  Bramwell,  L.J.  in  ReSoiUh 
JDwham  Iron  Company  that  be  too  was  disfiatis- 
fied.  In  that  case  BaggaUay,  L. J.  says :  "  They  '* 
(that  is  Jessel, M.B.  andBramwell  L. J.)  " are  both 
of  opinion  that  the  decisions  in  Evt  parte  Valpy 
and  The  Native  Iron  Ore  Company  case  should 
have  been  different."  Although  sect.  43  imposes 
a  mandatory  obligation  on  the  company  to  keep  a 
register,  and  to  enter  in  it  certain  particulars  of 
each  charge,  it  does  not  declare  that  the  absence 
of  registry,  or  a  defective  registry,  shall  either 
avoid  the  charge  or  in  any  respect  invalidate  it. 
There  ia  no  word  in  tho  4Srd  section  importing 
any  such  result.  In  the  second  branch  of  the 
section  imposing  penalties  for  wilful  omission. 
'*  If  any  property  of  the  company  is  mortgaged 
or  charged  without  such  entry|"the  statute  seems 
to  concede  that  the  security  is  complete  on  the 
^rant  of  the  mortgage  or  charge,  and  is  not 
invalidated  by  non-registry.  It  was  not  denied 
that,  even  if  the  mortgi^  or  debenture  had  been 
originally  granted  to  adirector  or  officer  of  thecom- 
pany,  and  had  been  subsequently  hon&fde  trans- 
ferred to  a  third  party,  it  was  good  in  tbe  hands 
of  the  transferees,  though  it  had  never  been 
registered.  The  statute  imposes  penalties  on 
directors,  managers,  and  officers  of  the  company 
for  knowingly  and  wilfully  permitting  the  omission 
to  enter  on  the  register  the  particmars  required 
by  the  43rd  section,  and  if  it  was  intended  in 
addition  to  invalidate  the  nnrogistered  mortgage 
or  charge  if  in  the  hands  of  a  director,  manager, 
or  officer  to  whom  it  had  been  granted,  the 
statute  has  not  said  so.  It  seems  to  me  that 
the  decision  of  Malins,  Y.C.  in  the  case  of  The 
Wynn  HaU  Coal  Convpany,  so  far  as  it  purports 
to  rest  on  the  construction  of  the  language  of 
sect.  43,  cannot  be  sustained.  Mellish,  L.J.  says, 
in  The  Naiiye  Iron  Ore  Gompany'e  case,  that  the 
rule  established  by  the  preceding  cases  "is 
founded  on  a  perfectly  ^ood  equitable  principle," 
bnt  what  that  principle  is  I  have  been  imable  to 
discover.  In  the  preceding  part  of  his  judg- 
ment in  the  same  case  he  puts  it  thus :  "  It  is  an 
established  rule  that  where  a  director  or  other 
officer  of  a  limited  company  advances  money  on 
the  security  of  a  debenture  or  mortgage  of  the 
company  and  omits  to  register  it  in  accordanca 
with  the  Act,  the  consequence  is  he  ha^  no  chacge 
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against  the  creditors."  Is  it  then  a  personal 
equity  against  the  director  or  officer  F  It  may 
thus  be  pat :  If  the  director  knowingly  and 
wilfully  omits  to  register  he  is  subject  to  a 
penalty  of  SOL,  and  if  the  omission  relates  to  a 
secnrity  of  his  own,  he  in  addition  loses  his  security. 
If  there  ia  no  wilful  omission,  if  it  is  innocent,  as 
in  the  present  instance,  be  ueTertheless  loses  his 
Becnrity  on  some  "  perfectly  good  equitable  prin- 
^le."  Baggallay,  L.  J.  took  part  in  the  decision  of 
The  Native  Iron  Ore  Company*t  case,  and  in  the 
sabseqnent  ease  {Re  South  Durham  Iron  Company), 
in  an  elaborate  judgment,  he  states  what  he  con- 
siders to  he  the  principle  of  the  prior  cases  thus  : 
**  If  a  direotor  of  a  company  adTUices  money  to 
the  company,  and  takes  as  security  for  sach 
advance  a  charge  on  the  property  of  the  company, 
and  omits  to  register  such  charge,  he  is  not  at 
liberty  to  aviul  himself  of  such  security  against 
the  other  creditors  of  the  company."  But  on 
what  foandation  does  this  forfeiture  rest  if  not  on 
the  language  of  the  Rtatute  P  And  there  it  is  not 
to  be  fonno.  It  seems  to  me  that  the  effect  of 
these  prior  decisions  has  been  to  inflict  a 
forfeiture  which  the  statute  does  not  impose  in 
addition  to  the  penalty  which  it  does.  I  quite 
fXmonr  with  my  noble  and  learned  friend  that  we 
oaonot  add  to  the  weighty  reasons  of  Sir  George 
Jeeael  in  the  case  of  The  Globe  New  PatetU  Steel 
and  Iron  Oompany,  which  with  him  I  adopt.  The 
prior  decisions  may  hare  been  wholesome,  bat 
they  are  not  warranted  1^  the  atatnte,  and  I 
know  of  no  equitable  prinoipie  on  which  they  can 
be  Bnstuned. 

Orden  appedUdfrom  rwened,  vn&  a  dedara- 
iion.  The  reapondenit  to  pay  to  the  appdiamU 
{he  oofto  of  Me  appeal  and  the  eoate  m  Uie 
eonrta  belovf. 

Solicitors  for  the  appellants,  Burton,  TeeUee, 
Sart,  and  Burton^  for  Johattonf  BareloLy,  JbAnton, 
and  Bfigera,  Birmingham. 

Solicitor  for  the  respandents,  J.  J.  £e%. 


Suprme  Court  of  luMtate 


COURT  OF  APPEAL. 

May  2  otKl  3. 
(Before  Cottok,  Lnini/KT,  and  Bowen,  L.JJ.) 
Be  Douglas  ;  Obbbt  v.  Babsoit.  (a) 

APFBAL  FBOH  TEB  CBAHCERT  DITTSIOK. 

Charity — Remoteneae — hy  vnU  among  indefi- 
nite chaHtahle  ohjeete — Power  to  nominat^- 
Addition  of  voKer  to  nominate  among  dt^Oe 
non-eharitoMe  objeete. 

Teaiatrix  bequeathed  to  fnuteee  the  residue  of  her 
pereortal  ettate  upon  trust  {inter  alia)  out  of  such 
part  of  her  aend  personal  eelate  as  the  law  per- 
mitted io  he  appropriated  hy  toiU  to  eharitc^le 
purposes  to  pay  certain  pecuniary  legacies  to  the 
treaewers  "  oftherespectivecharities,  institutions, 
or  societies  hereinafter  mentioned,"  to  he  applie- 
ahle  for  the  general  purposes  of  "  such  respective 
chtmties,  institutions,  and  societies."  Then 
foUowed  a  long  Uat  of  weteftw  and  inriUutions 


[Ot.  OF  AlT. 


induding  "the  Society  for  the  Protectio*  ef 
Animals  liable  to  Vimseetion"  and  "the  Rome 
for  Lost  Dogs." 

In  the  opinion  of  Ka^,  J,,  on  the  further  coneiderOf 
tion  of  the^  action  (65  L.  T.  .Bep.  N.  8.  389),  oil 
the  societies  and  institutions  named  were 
eharUies.  The  vnU  eontirwied,  "  and  u^on 
fwrther  trust  to  pay  and  distribute  all  the  residue 
of  that  portion  of  my  eaid  personal  estate  whiA 
may  by  law  be  appropriated  by  wtU  for  tack 
^urjMBe  among  such  eharUies,  societies,  and 
wstituHona  ivM^uding  or  Kcdudiiu  thorn  ft«rna- 
h^ore  mentionedi,  and  tn  such  aaarM  and  pro- 
portions  tu  8.  shall  by  writing  nominate,"  and  if 
B.  should  die  brfore  the  testatrix,  or  should  r^use^ 
or  for  a  certain  period  neglect  to  nominate,  or  ISe 
nomination  ehovld  not  exhaust  the  moneys  avail- 
€Me,  then  amongst  such  charities,  societies,  and 
isutiiutions  as  the  trustees  of  the  wtU  i&ouU 
nominaie.  Ap^r  the  death  of  the  testairiz  8.  i» 
writing  nominated  153  charities,  societies,  and 
institutions  {not  including  the  Society  for  the  Pro- 
tection of  Animala  liable  to  Vivisection,  or  the 
Home  for  Lost  Dogs)  to  receive  the  residue  i» 
uneaual  shares. 

Kay,  J.  held,  that  "  charities,  societies,  and  tnffita- 
tions  "  meant  eharUies,  charitable  societies,  and 
charitable  institviions,  and  that  the  pure 
personalty  must  be  distributed  on  the  fooiiM  tf 
the  nomination  made  by  8. ;  aSeo  that  (he  Home 
for  Lost  Dogs,  being  an  institution  for  the  ben^ 
of  animals  useful  to  maiakind,wasa  charity:  (oS 
L.  T.  Bep.  N.  8.  388.) 

SfAd,  on  appeal,  that,  assuming  one  Om  Uu^tK^ 
titms  named  was  not  a  diarUy  wttam  (he  Ad  tf 
Eliaaheth,  yet  the  ieetatrim  Aod  in  her  mim 
referred  to  them  aU  as  eharitahU  societies,  and  in 
the  gift  of  residue  to  he  distributed  according  to 
the  nomination  of  S.  had  referred  to  the  ckari^ 
ahle  purposes  already  indicated,  and,  althongh 
she  had  wed  the  words  "  eharttias,  sodeiiea,  owi 
insHtvHons"  she  had  in  her  mind  chetritiss  of  a 
nature  generally  dealt  with  by  societies  and  not 
merdy  transitory;  thai  there  being  a  vaUd  ^ 
among  indefinite  charitable  objects,  the  addition 
of  certain  definite  objects  not  ehairUable  did  not 
make  the  gift  void. 

Morice  v.  Bishop  of  Durham  (9  Fes.  399;  10  Vet. 
522)  etplaineaemddisiingvisked. 

Attorney  -  General  v.  Doylay  (7  Vet.  SS,  n.) 
followed. 

TheJudgmmt<ifKa9,  J.  (55  L.  T.  N.  S.  S89 
eifirmed. 

Bt  her  will,  dated  the  22ud  Kot.  1882,  the  tes- 
tatrix appointed  the  plaintiffs  executors  and 
tmstees.  She  devised  her  zeal  estate  to  the 
defenduit  Francis  Barrow,  and  made  owtua 
roecifle  and  pecnniaty  beqneets,  and  beqaeafehed 
the  residue  or  her  personal  estate,  inolndingkHe- 
hold  property,  to  the  plaintifi,  npon  trust  to  eon- 
vert  the  same,  and  out  of  the  proceeds  to  pay  bv 
debts,  funeral  and  testamentarr  expenses,  and  the 
pecuniary  legacies,  duty,  and  otuer  payments 
thereinbefore  mentioned,  and  certain  other  legtr 
dies,  and  an  annnity.  The  will  then  continned 
as  follows : 

And  upon  farther  tnut  to  pay  to  the  Eurl  of  Sbaftae- 
bniT,  if  he  snrriTes  me,  and  undertakes  the  nommstiaa 
of  tberedpientB  of  that  putum  of  vyzMidiuiTpeTWSiu 
•state  heisinaftsr  awBtioaed  as  to  be  sobieot  tomn 
nomfaiation,  the  smn  ot  SON.  for  the  inable  lit  wiu 
have  in  so  doiiig,  bat  if  tbs  said  Esd  of  Bbaftwhwy 
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tfaonid  predeoMuw  me,  or  dKRild  decline  to  in»ke  noh 
nomination  or  shaU  nwleot  bo  to  do  for  the  period 
hereinafter  meationed,  wen  I  beqneath  the  uid  sum  of 
6001.  to  the  aoting  tnutees  or  trustee  tor  Uie  time  beii^ 
fli  tfaifl  mj  will,  and  to  be  eqnallT  divided  between  them 
if  nnre  tnu  one,  u  as  aoknoviedcment  of  the  tnmble 
tb^  or  he  will  hftTe  in  diatribnting  l^e  portion  <^  mj 
remdnarr  personal  eatate^  hereinafter  mentioned  ae  to 
be  Bubjeot  to  the  nomination  aforesaid,  and  I  direct  that 
all  the  af<nreBaid  legacies  and  annuity  respectivel;  shall 
be  free  of  duty.   And  I  direct  that,  for  the  payment  of 
tite  beforeoneniioned  peeiuiiary  legaoiee  and  the  pay- 
mmb  berauufter  directed  to  be  nude  and  the  moneys 
necessary  for  tiie  Dnrohase  of  the  eaid  aonoity,  reooorse 
■h^  be  had  in  tne  first  instance  to  each  part  of  my 
personal  estate  not  specifiodly  bequeathed  ae  cannot 
lawfully  be  ai^ropiiated  b  j  will  tor  the  ohariteble 
beqncste  I  have  hereinafter  made.   And  nptm  farther 
tnut,  oat  of  mob  part  of  my  said  personal  estate  as 
the  law  permits  to  be  appropriated  by  will  to  ohuitable 
pviposee,  to  pay  the  fouowing  legacdes  to  the  treaaaren 
or  other  pn^Mr  officers  respeotiTely  of  the  reepeotiTe 
flharitieB,  inetitationB,  or  societies  hereinafter  men- 
tioned (whose  respectiTe  reoeipta  shall  be  effectoal 
disobarge*  for  the  same),  and  to  be  applicable  for  tiie 
general  purposes  of  each  respective  onari^s,  institn- 
iions,  and  societies,  viz. :  To  the  Boyal  Society  for  Uie 
Frerention  of  Cmelty  to  Animals,  the  sum  of  20U. ;  to 
the  Society  for  the  Protection  of  Animalu  liable  to 
"ViTisection,  lOOt. ;  to  the  Metropolitan  and  Ci^  Police 
Orphana^,  Twickenham.  1001. ;  to  the  Police  Fnnd  for 
Officers  of  Police  who  have  lost  their  health,  and  have 
been  obliged  to  retire  from  the  service,  and  known  as 
the  Metropolitan  Police  Saperannnation  Fund,  2001. ; 
to   the    Boyal   Orthopedic    Hospital,  Oxford-street, 
Middlesex,  lOOt. ;  to  uie  Central  London  Ophthalmic 
Koepital,  Oray's-inn-rdad,  2001. ;  to  the  London  Orphra 
Asylom,  Watford,  formerly  at  Clapton,  lOOi. ;  to  tiie 
Protestant  Blind  Pension  Society  of  Soathwark  Bridge- 
load,  2001. :  to  the  School  for  the  Indigent  Blind,  situate 
in  St.  George's  Fields,  Sonthwark,  lOOt. ;  to  the  Bagged 
School  Union,  Exeter  Hall,  London,  lOOt. ;  to  the  Befnge 
for  Homeless  Boys,  Great  Qaeen-street,  London,  3001., 
to  be  ^)plied  aa  to  lOOi.  part  thereof  to  the  pnrpoees  cm 
the  Arethuaa  Training  Ship,  and  as  to  1001.  other  part 
thereof  to  Ha  porcoses  of  the  CkicheaUr  Training  Ship 
in  oonneoiion  witii  the  said  Befnge,  or  to  or  for  the 
pnrposee  of  snob  other  training  siup  or  ships,  if  anr,  as 
Biay  at  the  time  of  the  ))ayment  of  the  said  legacy  nave 
taken  the  place  of  the  said  ships  Anthuaa  and  Chicheater 
respectively ;  to  the  Boyal  Sea  Bathing  Infirmary  at 
Margate,  Kent,  2001. ;  to  the  West  London  Hospital, 
Hammersmith-road,  2001. ;  to  the  Hospital  for  Consnmp- 
tion  at  Brompton,  2001. ;  to  the  Home  for  Lost  Jioga, 
1001.  And  npoa  farther  trost  to  pay  and  distribnte  all 
the  residne  of  that  portion  of  my  said  personal  estate 
which  may  by  law  be  appropriated  by  will  for  snoh 
portiose  among  sncb  chanties,  societies,  and  institntione 
(including  or  excluding  those  hereinbefore  mentioned  as 
may  be  preferred),  and  in  snch  shares  and  pn^wjrtionB 
as  the  said  £arl  of  Shaftesbury  shall  by  writing  nomi- 
nate, or  in  case  the  said  Earl  of  Sbaftesbnry  shall  die 
before  me,  or  shall  refase  or  shall  for  a  period  of  six 
calendar  months  after  mpr  decease  neglect  to  make  snch 
nominations  or  nomination,  or  in  case  he  shall  make  any 
■Qoh  nominations  or  nomination,  and  aaeh  nraiinations 
or  nomination  shall  not  exhaast  the  monevs  available 
for  the  parpoeee  of  this  present  tmst,  and  tne  eaid  Earl 
of  Shaftesbury  shall  refase  or  shall  neglect  for  the 
period  aforesaid  to  make,  or  shall  die  without  making 
eay  further  nominations  or  nomination,  then  amongst 
each  charities,  societies,  and  institutions  (inolnding  or 
excluding  those  hereinbefore  mentioned  as  may  be 
preferred)  as  my  said  trustees  or  trastee  in  their  or  his 
•ole  nnoontroUed  and  absolute  discretion  shall  determine, 
and  in  snob  shares  and  proportions  as  they  or  be  shall 
think  fit.   And  npon  foruer  trust,  as  to  such  part  of  my 
wd  personal  estate  as  cannot  lawfully  be  appropriated 
«v  charitable  porposes,  and  as  may  remain  after  making 
Us  payments  thereout  for  legacies,  duties,  and  otfaerwise 
herein  directed  to  be  made,  to  pay  the  same  to  the  said 
ludeline  Vibrack,  for  her  sole  and  separate  use  and 
benefit  absolutely,  and  free  from  the  debts,  control,  or 
mgKgementa  of  anv  husband  she  may  marry,  and  her 
>Mflipt  alone  to  be  a  good  diaoba^  (or  the  same. 
Aaa  I  deolare  that  my  pus  penonol  astaie  thall 
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be  marshalled  in  favoor  of  ebarities  as  between  ngr 

Sore  and  impure  personal  estate,  but  eo  nevertheless 
lat  aU  my  just  debts,  funeral  and  testamentary 
expenses,  and  the  other  unoies  and  aauadty  hsrein- 
baore  speoiallj  given  shall  be  paid  in  priority  to 
legacies  to  ohantiea. 

It  appeared  that  a  Booiety  was  formed  in  1875, 
under  the  title  of  "  The  Society  for  Protection  of 
Animala  liable  to  VivisecticHi,  but  that  in  Aag. 
1878  the  society  changed  its  name  to  "The 
Victoria-street  Society  for  Protection  of  Animals 
from  Yiyiaection,"  and  an  affidavit  stated  that 
since  the  last-named  date  the  object  of  the  society 
had  been  the  total  abolition  of  the  practice  of 
vivisection. 

The  testatrix  died  on  the  28th  April  1885,  and 
her  will  was  proved  on  the  16th  Jnne  1885.  She 
hod  considerable  personal  estate  consisting  of  both 
pure  and  impure  personalty. 

On  the  23rd  July  1885  Anthony  Earl  of 
Shaftesbury,  the  person  designated  by  the  will, 
made  his  nomination  in  writing.  He  named  153 
charities,  societies,  and  institutions,  to  receive 
the  residue  of  the  testatrix's  puro  personalty,  and 
divided  such  residne  into  50,000  shares,  and  set 
opposite  the  name  of  eachof  the  charities, societies, 
and  institutions  nominated  the  number  of  shares 
which  in  his  opinion  it  ought  to  receive,  giving 
some  more  than  others. 

The  trustees  and  execntors  brought  this  action 
against  the  defendant,  the  testatrix's  solo  next  of 
kin,  for  the  purpose  of  having  the  question 
determined  whether  the  gift  in  &Toar  of  snoh 
charities,  societies,  and  institntions  as  Lord 
Shaftrabury  should  nominate  was  valid,  or  void 
for  ancertainty,  and  the  points  involved  were 
amied  on  the  4th  Aug.  1886,  on  the  further  con- 
sideration of  the  action,  before  Kay,  J.,  who  came 
to  the  conclusion  that  the  words  "charities, 
societies,  and  institutions,"  whatever  they  mi^ht 
mean  if  they  stood  alone,  must  mean  cliarities, 
charitable  societies,  and  charitable  institutions, 
and  he  made  a  declaration  accordingly,  and 
directed  the  pure  personalty  to  be  distributed  on 
the  footing  of  Lord  Shaftesbury's  appointment. 
His  Lordship  also  held  that  the  Home  for  Lost 
Dogs  was  a  charity,  inasmuch  aa  it  was  an  institu- 
tion for  the  benefit  of  animals  nsefal  to  man; 
(65  L.  T.  Rep.  N.  S.  388). 

The  defendant  appealed. 

SirSmry  Jamea,  Q.C.,  Graham  Scutinga,  Q.C., 
and  Maidloia  for  the  appellant. — There  is  nothing 
in  University  of  lAmdon  v.  Yarrow  (1  De  G.  &  J. 
72),  on  which  Kay,  J.  relied,  to  show  that  such  a 
society  as  that  formerly  called  the  "  Society  for 
Protection  of  Animals  liable  to  Vivisection,'  is  a 
charity.  If  one  of  the  societies  named  by  the 
testatrix  is  not  charitable,  the  gift  fails,  for, 
although  the  gift  is  sustained,  notwithstutding 
the  ob:|ectB  are  indefinite,  if  they  are  charitable 
objects,  yet,  where  the  obj^bs  are  indefinite,  uid 
all  or  some  of  them  ore  not  charitable,  the  tmsb 
is  held  to  be  for  the  aexb  of  kin : 

Jfortoe  T.  Bishop  of  Dmham,  9  Yea.  399 ;  10  Yes. 

522. 

The  gift  is  void  aa  a  charitable  bequest  if  there 
is  an  option  between  a  charitable  and  any  other 

purpose : 

Kendall  v.  Granger,  5  Beav.  300 ; 
Be  Jarman's  Batata}  Leavara  v.  Clayton,  88  L.  T. 
Bep.K.  8.80;  8  Ch.  Dir.  584. 
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The  cot>Btniotion  pat  on  the  words  "  oliarities, 
societies,  and  institationa  "  cannot  be  sustained : 
Re  Buttons  BUme  v.  Attomm-Otneral,  28  Ch.  Div. 
464; 

WilJnnaon  t.  Lindgnn,  23  L.  T.  Bep.  N.  8.  875 ; 
Zj.  Bep.  5  Ch.  App.  570. 

On  the  qnestion  whether  the  society  for  "Pro- 
tection of  AnimalB  from  Yivisection,"  was  a 
«harit7,  they  also  referred  to 
39A40Yiot.  0.77; 

Lewi»  T.  Fsrmor,  50  L.  T.  Bep.  N.  &  286;  18  Q.  B. 
DiT.888; 

aWnfon  T.  J7oiMt  6  L  T.  -Bep.  N.  8. 8H( ;  81  BoaT. 

Can^  T.  £ong,2L.T.  Bep.N.  S.  552  ;  2Dea.F.  &  J. 
75; 

B*  Dtttfon.  40  L.  T.  Bep.  N.  8.  480 1  4  Ex.  Dit.  54; 
Attorney  ■  Qm»ral  T.  Jottrfatfcf*  CommilMr,  1 

M.  &K.420; 
Duke  on  Chwitable  Uaae,  pp.  822, 926. 

The  Attomey-Otneral  (^ir  B.  Wehster),  Sir 

'Horace  Davty,  Q.G.,  and  Ingle  Joyetr  in  support 
of  the  jadgment  appealed  mm. — ^The  testatrix 
never  intended  to  benefit  a  society  having  for  its 
object  the  total  sapprebsion  of  the  practice  of 
vivisection ;  but,  even  if  she  did,  we  are  prepared 
to  ai^e  that  such  a  society  may  be  a  charity. 
Sat  really  the  whole  will  is  only  consistent  witn 
an  intention  to  benefit  charities  alone.  The  pre- 
vention of  cruelty  to  the  lower  orders  of  animals 
is  probably  a  good  charitable  purpose,  though 
unaccompanied  by  any  reference  to  the  utility  or 
improvement  of  man : 

MaTsh  V.  Means,  3  Jar.  N.  S.  790. 
A  fortiori,  a  bequest  to  prevent  cruelty  to  animals 
useful  to  man — e.g.,  dogs — is  charitable.  The 
contention  that,  because  some  of  the  ins  titntions 
are  not  charitable,  the  whole  gift  is  void  requires 
the  support  of  authority,  lioriee  v.  Bishop  of 
Durham  does  not  support  it.  A  gift  to  an 
institution  which  is  not  a  cbari^  is  not  neces- 
sarily a  perpetuity ;  the  only  difference  is  that 
such  institatioas  can  take  other  property  besides 
pure  personalty : 

CoeJu  v.iraitnm,84L.T.Bep.y.&868;  I..  Bep. 
12  Eq.  574. 

The  testatrix  has  evidently  treated  all  these 
societies  as  being  oharitieSt  and  the  fact  that 
some  of  them  are  not  cannot  affect  the  con- 
struction or  displace  the  general  charitable 
interest.  The  words  in  brackets  "  including," 
Ac,  only  include  such  of  the  institutions  named 
as  are  charitable.  rCorroK,  L.J.  referred  to 
Attomey-Oenerai  v.  iPOyUy,  7  Ves.  68,  n.] 
M<uting»,  in  reply,  referred  to 

3%rupp  V.  ColUtt-  (No.  1],  26  Beav.  125 ; 
Babenhon  v.  Vardon,  17  L.  T.  Bep.  O.  S.  196; 

4  De  a.  &  Sm.  467 ; 
Browne  v.  FmIL  7  Tes.  50,  n. ; 
Attom&y-Omera*  v.  fifcpnsy,  10  Yei.  22. 

E.  Ford  and  Chuhb  for  other  parties. 

GoTTOK,  L.J. — This  is  an  appeal  from  a  decision 
of  Kay,  J.  It  has  been  very  fully  argued,  and 
involves  a  point  of  interest,  and  also  the  qnestion 
who  is  entitled  to  a  large  sum  of  money.  The 
Question  is,  whether  the  residue  of  that  portion  of 
tne  testatrix's  estate  which  may  be  properly 
applied  for  charitable  pnxpoaeB  goes  to  the  appel- 
lant as  the  n«ct  of  kin  of  tne  testatrix,  or  is  to  be 
applied  according  to  the  discretion  e^ven  by  the 
testatrix  to  Lord  Shaftesbury,  who  survived  her 
and  exercised  that  discretion.  It  is  contended  on 
behalf  of  the  appellant  that,  in.  accordance  with  • 
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a  well-established  doctrine,  there  is  no  fernafe  of 
this  residue  of  a  particular  portion  which  can  bo 
executed  by  the  court  at  all.  As  I  understand, 
it  is  contended  that  as  Lord  Shaftesbury  is  not 
restricted  to  the  application  of  this  to  charitable 
purposes — that  is  to  say,  what  this  court  considers 
charity — and  as  the  purposes  are  so  indefinite,  the 
whole  thinff  fails.  The  appellant  relies  on  the 
principle  laid  down  in  Morice  v.  Sishop 
Dvirhan^  that  where  a  gift  is  made  wiuioat 
any  definite  ol^ect  being  pointed  out,  and  there 
is  merely  a  desoripticm  the  character  of  the 
object  to  which  the  gift  is  to  be  applied,  it  that 
character  is  not  ohoritabl^  tiien  Uie  conrt  will 
not  effectuate  the  gift  in  favour  of  the  indefinite 

{>arpoBes  pointed  ont,  but  will  consider  that  the 
egatee,  who  devly  does  not  take  for  his  own 
benefit,  but  as  trustee,  standfl  in  the  same  position, 
as  if  the  gift  had  been  made  to  him  as  a  tanstee 
and  no  trust  had  been  declared — that  is  to  say,  ms 
if  he  held  it  as  a  trustee  for  the  next  of  kin. 
That  is  what  is  really  laid  down  in  Moriee 
Bithop  of  Durham,  in  which  case  purposes  not 
charitable  were  iacluded  among  the  oojects  in 
favour  of  which  the  legatee  was  to  apply  the 
legacies  in  question.   Looking  at  the  will  I  am  of 
opinion  that  Kay,  J.  was  right  in  holding  that  the 
indefinite  objects  pointed  out  by  the  testatrix  as 
those  to  which  the  fund  was  to  be  applied  at  the 
discretion  of  Lord  Shaftesbury,  were  charitable. 
The  words  used,  which  occur  in  the  insrodnoticMi 
of  the  gift  on  which  Lord  ShaffeesbuTy  was  to 
exercise  his  discretion,  are :  "  For  surh  purpose 
among  such  charities,  societies,  and  institutions 
(iocluding  or  escludins  those  hereinbefore  men- 
tioned as  may  be  preferred)  and  in  such  shares 
and  proportions  as  the  Earl  of  Shattesbury  shall 
by  writing  nominate."    Then  follows  a  gift  to  a 
number  of  definite  objects — I  mean  "  definite  "  in 
this  sense,  that  the  particular  institutions  are 
pointed  out  which  are  to  be  the  objects  of  the 
testatrix's  bounty  under  the  particular  legacies 
which  she  has  given.   Now,  was  the  jodge  right  in 
holding  that  the  power  to  apply  to  the  "  charities 
societies,  and  institutions,'  taking  those  words 
alone^  was  on  ajqirqpriation  to  charity  P   I  thinlc 
he  was.    One  must  look  dosdy  at  the  will 
throughout  in  order  to  determine  what  the  words 
I  have  referred  to  mean.  The  testatrix  diTidsd 
her  personal  estate  into  two  portions,  and  directed 
that  that  portion  which  by  law  could  uot  be 
applied  to  charitable  bequests  should  be  allied 
in  payment  of  certain  lefi;acies  otherwise  as  in  the 
will  mentioned.   Then  she  goes  on  :  "  And  upon 
further  trust,  out  of  such  part  of  my  said  personal 
estate  as  the  law  permits  to  be  appropriated  by 
will  to  charitable  purposes,  to  pay  the  following 
legacies  "  (she  directs  a  marshalling  at  the  end 
of  her  will  in  favour  of  charitable  legacies ;  that 
alone  will  not  do,  but  one  must  consider  it  in 
determining  what  she  means  by  these  words) 
"to  the  treasurers  or  other  proper  ofiicers  re- 
spectively of  the  respective  charities,  institutions, 
or  societies  hereinafter  mentioned."   Then  she 
enumerates  a  number  of  societies  and  instita- 
tiona.   There  is  a  question  whether  one,  afe 
least,  of  those  societies  or  institutions  is  a 
charitable  society,  and  for  the  purpose  of  deter- 
mining this  case,  I  assume  that  it  was  not 
a  charitable  society  or  institution  at  the  time  o( 
the  testatrix's  death.  Bat,  in  my  opinion,  having 
regard  to  the  iostitutiona  which  the  testatrix 
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points  oat,  and  the  ol^ectB  indicated  by  their 
titles,  and  the  object  of  this  particular  one  at  the 
time  -when  it  properly  held  the  title  in  question 
<"  the  Society  for  the  Protection  of  Animals 
liable  to  Vivisection  the  testatrix  referred  to 
these  societies  as  being  in  her  mind  charitable 
-societies,  and  as  in  her  mind  performing  those 
duties  and  functions  which  would  be  considered 
as  charitable  by  the  Chancery  Division.  When 
v8  come  to  the  end  of  those  particular  pfts  we 
ftod  the  words :  "  And  npon  farther  tnutt  to  pay 
«Dd  distribute  all  the  residne  <rf  that  portion  of 
my  said  personal  estate  which  may  by  law  be 
appropriated  by  will  for  sach  purposes"  (that 
must  mean  the  charitable  purposes  which  she  has 
already  indicated),  "  among  such  charities, 
-societies,  and  institutions,"  &c. — I  omit  for  the 

E resent  the  words  "  including  or  excluding  those 
ereinbefore  mentioned  as  may  be  preferred  " — 
and  in  such  shares  and  proportions  as  the  said 
Earl  of  Shaftesbury  shall  by  writing  nominate." 
In  my  opinion,  if  one  deals  with  it  in  that  way — 
that  is,  leaving  oot  the  words  I  have  omitted — ^it 
is  clear  that,  although  the  testatrix  used  those 
three  words,  "  charities,  societies,  and  institu- 
tions,'* she  had  in  her  mind  that  which  is  ex* 
pressed,  uid  probably  would  be  sufficiently 
expressed,  the  first  word  used,  "charitiea. 
Ea^ng  contemplated  the  gifts  to  the  particular 
institutions  whiuh  she  named,  all  of  which,  to  ny 
mind,  she  considered — and  as  regards  the  objects 
indicated  by  that  description  properly  considered 
—as  charities,  what  she  means  is  not  to  allow 
Lord  Shaftesbury  to  give  to  charities,  or  as  an 
alternativeto  a  society  or  institntion not  charitable, 
but  to  point  out  new  charities  of  such  a  nature  as 
are  administered  or  dealt  with  by  societies  or 
institutions — that  is,  something  that  is  not  a  mere 
transitory  charity,  but  has  the  nature  of  per- 
manence in  it — in  other  words,  something  in  the 
nature  of  those  objects  which  she  has  already 
pointed  out.  To  my  mind,  the  respondents  have 
succeeded  on  the  first  point,  which  was  a  necessary 
point  to  be  established  by  them  on  this  will, 
having  regard,  not  only  to  the  particukr  words 
used  in  this  particular  portion  of  her  will,  but  to 
the  context,  and  general  purport  and  object,  as 
indicated  by  the  other  portions  of  the  will.  There 
are,  it  is  true,  these  words,  "  including  or 
excluding  those  hereinbefore  mentioned  as  may 
be  preferred."  The  will  gives  to  Lord  Shaftes- 
bury the  duty  and  power  of  distributing  the 
remainder  of  what  I  call,  to  use  a  common  phrase, 
"pure  personalty,"  amongst  charities,  inclading 
or  excludiog  those  before  mentioned  as  may  be 
preferred.  I  have  assumed  that  the  institution 
which  has  been  so  much  discussed  is  not  one 
which  this  court  would  support  as  a  charity,  but, 
ia  my  opinior,  that  will  not  make  this  gift  bad. 
It  is  said  that  Lord  Shaftesbury  is  enabled  to 
include  in  the  division  of  the  estate  purposes  not 
charitable.  I  am  of  opinion  that  he  is  not  aatho- 
rised  BO  to  do  by  the  words  "charities,  societies, 
and  institutions."  lliat  means  charity  adminis- 
tered by  a  society  or  institution,  or  administered 
by  any  body  which  could  not  strictly  be  called  a 
society  or  institution.  Then  here  are  certain 
^lecified  things  which  he  may  include  in  the 
distribution  if  he  thinks  fit.  Does  that  bring  this 
case  within  the  principle  of  Morice  v.  Biahop  of 
Durham  ?  In  ray  opinion,  it  does  nob.  All  that 
that  case  decided  was,  that  where  no  definite 


object  is  pointed  out  as  the  object  of  the  trust, 
then  the  court  says  that  trust  cannot  be  executed 
nnless  the  court  can  itself  determine  how  the 
money  is  to  be  applied,  and  that  the  court 
can  only  so  determine  where  charity  is  the 
object.  Bat  if  definite  objects  are  pointed 
out,  and  a  discretion  is  given  to  trustees  to 
distribute  property  amongst  those  definite 
objects,  then,  in  my  opinion,  Moriee  v.  BUhop  of 
Durham  in  no  way  decides  that  such  a  gift  fails. 
Take  a  gift  to  A.,  B.,  and  C,  or  any  number  of  in- 
dividtuus,  or  institutions,  in  such  proportions  aa 
a  tmstee,  or  anyone  else,  shall  name  and  appoint. 
If  the  person  ao  designated  doen  not  exercise  the 
discretion  and  power  given,  then  the  court  will 
define  the  trnst.  It  wul  do  so,  where  the  objec±B 
are  definite,  by  deciding,  nnless  there  is  something 
to  show  that  the  contrary  was  the  intention,  that 
the  fund  to  be  administered,  the  subject  of  the 
trust,  shall  be  divided  eqnslly  amongst  all  the 
objects  of  the  testatrix's  bounty.  The  trustee,  to 
whom  a  discretion  is  given,  might  have  given  it 
unequally — he  might  have  excluded  some  If  he 
had  thought  fit ;  but  where  the  court,  not  having 
the  discretion  which  is  given  to  the  trustee,  has 
to  administer  the  trust,  iu  the  absence  of  any- 
thing special  in  the  instrument,  it  administers 
the  trust  dividing  the  fnnd  equally  amongst 
the  named  and  definite  objects.  In  my  opinicm, 
the  mere  fact  that  there  is,  in  addition  to  those 
named  and  definite  objects,  a  general  indefinite 
object  which  is  charity,  will  not  make  the  gift 
bad.  It  would  be  good  if  it  was  limited  to  a 
charitable  gift,  although  for  purposes  utterly 
indefinite,  and  the  addition  to  that  of  definite 
purposes,  though  they  are  not  all  charities,  will 
not,  in  my  opinion,  make  the  ultimate  gift  bad. 
I  do  not  think  it  necessary  to  decide,  and  it  is 
better  not  to  decide,  whether,  if  this  institution, 
which  I  assume  not  to  be  a  charity,  had  come  to 
ask  for  a  division  or  a  share  of  the  fund,  and  none 
had  been  given  to  it,  it  could  have  been  said  that 
that  was  right,  or  whether  it  could  be  said  it  was 
wrong  to  give  a  share  to  it  beoause  it  was  not  a 
charity.  It  may  be  that  the  meaning  of  the  wiU 
is  to  give  the  money  to  be  applied  ror  charitable 
purposes,  including  such  of  the  before-mentioned 
specified  objects  as  are  charities,  and  that  any 
which  was  not  a  charity  would  not  be  properly 
treated  by  Lord  Shaftesbury  as  coming  within 
those  objects.  Bat  it  is  not  nectary  to  decide 
that  point.  All  I  decide  is  that  the  mere  addi- 
tion to  the  general  charitable  purposes  of  certain 
definite  objects  does  not  make  the  gift  bad 
because  one  of  those  objects  is  itself  not  a  chari^. 
In  my  opinion,  the  decision  was  right,  and  the 
appeal  fails. 

LiNDLET,  L.J. — I  am  of  the  same  opinion.  Kay, 
J.  has  by  his  jud^ent,  which  is  under  appeal, 
declared  that,  having  regard  to  the  context  of  the 
will,  the  words  "charities,  societies,  and  institu- 
tions "  mean  charities  and  charitable  societies  and 
institutions.  The  appelant,  who  is  the  Hole  next  of 
kin  of  the  testatrix,  asks  the  court  to  reverse  that 
decision  and  to  declare  that,  according  to  the  true 
construction  of  the  will  of  the  testatrix,  the  words 
"  charities,  societies,  and  institutions,"  in  the 
power  given  to  the  Earl  of  Shaftesbury,  are  not 
restricted  to  charities,  charitable  societies,  and 
institutions,  and  that  consequently  the  disposi- 
tion of  the  pure  personal  estate  is  void.  The 
questions  which  arise  have  been  stated  by  Cotton, 
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L. J.,  and  when  we  come  to  look  at  the  frame  of 
the  will,  and  to  obaerre  the  care  taken  by  this 
testatrix  to  divide  the  personal  estate  into  that 
which  can  be  girea  to  charitable  purposea  and 
that  which  cannot,  and  when  we  look  to  the 
expression  "charitable  legacies"  and  "charitable 
poiposes,'*  and  to  the  marshalling  clanse,  it 
a'roeani  to  roe  that  the  oonrt  is  almost  forced  to 
the  eonclnsion  that  what  she  means  by  "  charities, 
societies,  and  institntiona  "  is  charitable  societies 
and  charitable  institntiona  as  well  as  what  she 
calls  charities.  I  do  not  see  how  there  can  be  any 
real  doubt  about  that.  Then  she  has  specified  a 
great  number  of  institutions,  and  amongst  them 
she  has  specified  or  referred  to  "  the  Society  for 
the  Protection  of  Animals  liable  to  Vivisection  " 
and  "  the  Home  for  Lost  Doea."  We  have  had 
some  discussion  as  to  whether  these  can  be  regarded 
aa  charitable  institutions.  How,  as  described  by 
her,  I  take  it  that  there  is  no  reasonable  doubt 
that  the  bequest  to  the  society  which  she  mentions 
by  the  name  "  Society  for  the  Protection  of 
Animals  liable  to  Vivisection  "  was  a  good  charit- 
able legacy.  Whether  there  is  any  such  society, 
or  whether  the  society  with  altered  objects  can 
be  regarded  as  an  object  of  a  charitable  beqnest,  is 
another  matter  altogetiier;  but  that  she  described 
and  that  she  left  her  money  to,  and  that  she  con- 
templated it  as,  a  charitable  society  is,  I  think, 
manifest  from  the  language  which  sne  has  used. 
As  regards  "  the  Home  for  Lost  Dogs."  on  the 
authority  of  UnicersUy  of  London  v.  Yarrow,  I 
think  it  cannot  be  contended  that  that  is  not 
a  charitable  legacy  or  that  in  its  natare  the 
institution  is  nob  what  ia  called  a  charitable  insti- 
tution. Assuming  chat  one  or  more  of  the  institu- 
tions named  are  not  charities,  we  have  to  con- 
sider what  the  effect  of  that  is  upon  the  gift  of 
the  ultimate  residue.  It  has  been  contended,  on 
the  one  side,  that  there  is  snch  uncertainty  in  that 
as  to  bring  the  case  within  Morice  v.  Bithop  of 
Ditrkam ;  and,  on  the  other  hand,  it  has  been  con- 
tended that  when  you  say  that  she  means  charit- 
i^Ie  societies  and  institations,  the  mere  addition 
of  one  or  two  institutions  which  are  named  but 
may  not  be  charitable,  does  notiutroduce  such  an 
element  of  uncertainty  as  to  make  that  part  of  her 
will  void.  It  appears  to  me  that  the  contention 
of  the  respondents  upon  that  point  is  right,  and 
that  the  passage,  to  which  we  were  referred  by  the 
Attorney- General  in  Jarman  on  Wills  (vol.  i.,  p. 
217)  and  AUomey-General  v.  Doyley,  which  is 
there  referred  to,  carry  them  through.  When  one 
looks  at  it  closely,  one  sees  that  the  element  of 
uncertainty  is  got  rid  of.  There  is  no  such  uncer- 
tainty in  this  case,  when  construed  as  we  con- 
strue it,  as  there  was  in  Morice  v.  Biahop  of  Dur- 
ham ;  nor  do  1  think  that  any  of  the  other  obiec* 
tions  which  have  been  ur^ed  really  prove  fatal  to 
the  title  of  these  societies.  I  do  not  say — it  is 
unnecessary  to  say — whether  the  Anti- Vivisection 
Society  in  its  present  shape  is  as  good  an  object 
for  a  charitable  beqnest  as  it  was.  I  say  nothing 
at  all  about  it  one  way  or  the  other ;  but,  assuming 
it  was  not,  that  will  not  vitiate  this  beqnest.  It 
appears  to  me,  therefore,  that  the  appeal  ought  to 
be  dismissed. 

BowEN,  L.J. — I  entirely  agree,  resting  my  judg- 
ment on  the  grounds  which  were  mentiooed,  and 
reserving,  if  necessary,  for  any  further  considera- 
tion in  any  future  case,  the  question  whether  the 
Society  for  the  Protection  of  Animals  liable  to 


Vivisection  in  its  present  form  is  a  charitable- 
society  within  the  meaning  which  this  court  pats 
on  the  term.  I  express  no  opinion  one  way  or  the- 
other.  I  think  we  are  right  in  not  deciding  that 
point  finally,  because  the  materials  put  before  ns- 
as  to  the  purposes  of  that  society  and  its  history 
are  in  a  scattered  and  imperfect  form. 

Appeal  diamiMied. 

Solicitors  for  the  appellant,  Simey  and  Siamegf 
for  Eaadl,  Knight,  and  Arnold,  Rocbester. 
SoIieitOTB  im  the  Attorney-General,  San  and 

Co. 

Solicitors  for  other  partdes.  Fo&ter  and  Svievr 
J.  B.  Chvrekm. 


ThuradixSt  May  12. 
(Before  Cottov,  Livdlet.  uid  Bowex,  lUJ.) 
Beavdt  v.  FziTOBKaAsi.  (a) 

APPEAL  7B01I  THE  CHAMCEKT  DITISIOX. 
Soliciior  and  client — Mortgage  by  client — -Abienes 

of  independent  advice — Revergionary  interetl. 
The  plaintiff,  who  had  only  just  attained  hiM 
majority,  and  hia  nater  and  brother,  being  entitled 
in  rema  inder  under  a  will  of  which  R.,  who  was 
t]teir  father,  and  P.  were  truateea,  and  under 
which  B.  loaa  tenant  for  life,  joined  with  B.  in 
mortgaging  the  property  to  aeeure  advoTteaa,  wiffc 
intereai  thereon  at  10  per  cernt.,  which  icaa  made 
for  J£.'«  benefit.    The  power  <^  aah  was  aKrei§- 
able  without  notice,  and  the  mortgage  contained 
a  dauae  providing  that  if  the  power  of  sale  ahonld 
ariae  in  the  lifetime  of  B.,  it  ahould  he  lawfid  for 
JP.  to  poatpone  the  aale,  or  to  await  B.'a  death, 
and  then  obtain  payment  of  the  aharea  of  the 
children.    P.  was  a  certificated  conveyancer,  and 
prepared  the  deeds  for  aU  parties.    In  an  action 
oy  the  plaintiff  againat  B.  and  P.  and  the  other 
mortgagors,  claiming  to  have  the  deeds  set  aside 
on  tlie  ground  of  undue  infiuenee  and  want  of 
proper  advice,  or  that  B.  might  indemnify  the 
plaintiff,  Kekewieh,  J.,  being  aatiafied  that  the 
plaintiff  had,  on  his  oion  evidence,  acted  volun- 
tarily and  wUhfuU  understanding,  Iteld  that  the 
plaintiff  WOM  not  eniiilBdL.to  relief  against  P.,  but 
tJuit  B-t  having  used  the  trust  funas  for  his  own 
benefit,  must  indemnifti  the  plaintiff  againat  his 
UaUlity  to  P.;  (55  L.  T.  Bep.  N.  S.  767.) 
Seld  (on  appeal  against  the  judgment  in  favour  of 
P.),  thai  the  cottrt  being  dissatisfied  with  the 
mortgage  (1)  on  account  of  the  interest  being  tU 
10  per  cent. ;  (2)  on  the  ground  tliat  exercise  oj  fthe 
power  of  Boie  could  be  postponed  ;  and  (3)  on  the 
ground  tliat  the  power  of  sale  was  unrestritied, 
the  judgment  of  Keheioich,  J.  loould  only  be 
affirmed  on  the  terma  of  (1)  P.  ashing  for  no  eosis 
in  the  court  below  or  on  appeal ;  (2)  P.  under' 
taking  to  press  for  no  interest  against  the  plain- 
tiff which  had  accrued  due  in  B.'a  lifetime; 
(3)  P.  allowing  Vie  plaintiff  to  redeem  his  share 
onpaymertt  of  a  «um  proportionate  io  hie  ihare 
of  the  property  mortgaged. 
Under  the  will  of  one  Christopher  Readdy, 
which  was  proved  in  April  1873,  and  of  which 
Joseph  Beaddy  (the  plaintiffs  father)  and  John 
Pendergast  (a  certificated  conveyancer)  were  the 
trustees,  Joseph  Readdy  was  ontitled  for  his  life 
to  the  income  of  nertun  lands,  which,  snbject  to 
the  life  interest,  were  under  the  will  held  in 
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trast  for  the  plaintiff  G.  A.  Beaddy  and  two 
•other  children  of  Joseph  Beaddy  in  eqnal  shares. 

Byan  indentTiro  of  mortgage  dated  the  26th  Aug. 
1873  (at  which  date  the  plaintiff  had  only  jast 
Jittained  the  age  of  twenty-one  years),  and  made 
between  Joseph  Readdy  of  the  iirst  part,  the 
plaintiff  and  the  two  other  children  of  the  second 
part,  and  Fendergast  of  the  third  part,  after 
reciting  the  will  and  that  the  parties  of  the  first 
4uid  second  parts  had  requested  Fendergast  to 
lend  them  400!.,  which  he  had  agreed  to  do  on 
having  the  repayment  thereof,  with  interest  at 
10  per  cent.,  secared  ia  manner  thereinafter 
appearing^,  it  was  witnessed  that,  in  pursuance 
■of  the  said  agreement,  and  in  consideration  of 
4001.  "  to  the  persons  parties  hereto  of  the  first 
and  second  parts"  paid  by  Fendergast,  the 
rec«pt,  Ac.,  the  parties  of  the  first  and  second 

?irts  jointly  and  severally  covenanted  with 
endergaat  to  pay  him  4001.  with  interest  at  10 
per  cent,  at  the  times  and  in  m:inner  following, 
viz.,  201.,  one  half-year's  interest,  on  the  2tith  Feb. 
then  next,  and  4201.,  being  the  principal  sum  and 
■one  other  half-year's  interest,  on  the  26th  Aug. 
1874,  and  in  case  the  principal  shoaid  not  be  then 
paid,  to  pay  interest  thereafter  at  10  per  cent. 
And  it  was  further  witnessed  that  Jotteph  Readdy 
assigned  his  life  interest,  and  the  plaintiff  and  the 
other  children  assigned  their  reversionary 
interest,  to  Fendergast.  his  executors,  administra- 
tors, and  assigns,  subject  to  a  proviso  that,  if  the 
parties  of  the  first  and  second  parts,  "  their  heirs, 
executors,  or  administrators,  or  some  or  one  of 
them,"  should  pay  the  4001.  and  interest  at  the 
times  and  in  manner  thereinbefore  appointed  for 
payment  thereof,  then  "  these  presents  and  the 
grant  and  assignment"  thereinbefore  made, 
and  everything  therein  contained,  should  cease 
sad  be  void.  The  power  of  sale  given  to  the 
mortgagee  waa  exercisable  "  withont  the  neces- 
sity of  notice  "  to  or  consent  of  any  other  person 
or  persona,  and  the  mortgage  also  contained  the 
foltowing  clause :"  Frovided  also,  and  it  ia  hereby 
agreed  that  if  the  said  power  of  sale  shall  arise 
in  the  lifetime  of  the  said  Joseph  Beaddy,  it  shiUl 
be  lawful  for  the  said  John  Fendergast,  his  exe- 
cntors,  administrators,  or  assigns,  if  he  or  they 
shall  think  fit,  to  postpone  the  sale,  or  to  awfut  the 
death  of  the  said  Joseph  Beaddy,  and  then  apply 
fcr  and  use  his  or  their  best  endeavour  to  obtain 
payment  of  the  shares  of  the  persons  parties 
hereto,  or  their  respective  executors,  administra- 
tors, or  assigns,  in  theaaidstockStfuuds,  and  secu- 
rities, and  that  he  or  they  shall  hold  the  net 
moneys,  which  he  or  they  snail  recover  or  receive 
on  the  death  of  the  s^d  Joseph  Beaddy,  in 
respect  of  the  said  shares,  on  the  trusts  herein- 
before declared  concerning  the  net  moneys  to 
arise  from  the  sale  hereinbefore  authorised,  or  as 
near  thereto  as  the  deaths  of  parties  and  other 
events  will  allow." 

By  four  deeds  dated  respectively  the  26th  Nov, 
1873,  the  19th  Feb.  1874,  the  llth  April  1874,  and 
the  I6th  June  1874,  and  made  between  the  same 
parties,  the  income  and  reversionary  interest  were 
further  chained  with  four  further  sums  of  3001., 
3501.,  2501..  and  250Z.,  expressed  to  have  been  lent 
by  Fendergast  to  the  same  persons  who  were 
parties  of  the  first  and  second  parts  to  the 
mortgage. 

By  an  indenture  dated  the  15th  July  1874,  and 
uaae  between  the  i^aintiff  «nd  Uie  two  other 
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children  of  the  first  part,  Joseph  Beaddy  of  the 
second  part,  and  Fendergast  of  the  third  part, 
after  reciting  the  unoxmt  due  on  the  former 
securities,  and  that  the  parties  of  the  first  part 
had  requested  Fendergast  to  lend  them  5001., 
and  that  Joseph  Readdy  had  agreed  to  concur 
as  surety,  it  was  witnessed  that  the  parties  of 
the  first  part,  and  Joseph  Beaddy  as  surety, 
covenanted  to  pay  the  500!.  and  interest  at  10  per 
cent.,  which  were  further  charged  on  the  property 
alrrady  moi-t^ged. 

The  plaintm  and  his  brother  and  sister  were, 
at  the  time  of  the  advances,  all  living  together 
with  the  father,  and  the  advances  were  ^iplied 
partly  in  ^yment  of  a  debt  due  from  Joseph 
Beaddy  to  Fendergast,  and  partly  in  payment  of 
debts  incurred  by  the  members  of  the  family 
and  general  household  expenses.  Fendergast, 
who  was  a  certificated  conveyancer,  himself  pre- 
pared  the  deeds,  and  acted  for  all  parties.  In 
1885  the  plaintiff  brought  this  action  against 
Fendergast,  his  father,  and  brother,  and  sister, 
claiming  to  have  the  deeds  set  aside  as  fraudulent 
and  void  against  him,  on  the  ground  that  he  had 
acted  under  the  iofiuence  of  his  father,  and  in 
ignorance*  of  the  effect  of  the  deeds,  not  having 
had  any  independent  legal  advice,  and  alleging 
also  that  he  had  not  himself  derived  any  benefit 
from  the  advances.  He  claimed,  as  alternative 
relief,  that  he  was  entitled  to  be  indemnified  ont 
frf  his  father's  life  interest  for  any  liability  he 
might  be  held  to  be  under  towards  Fendergast. 
The  action  was  tried  before  Kekewich,  J. ,  when 
the  plaintiff  gave  evidence,  the  result  of  which, 
in  the  opinion  of  the  learned  jud^  was  that  the 
plaintiff  had  acted  voluntarily  in  executing  the 
various  deeds,  and  also  had  understood  their 
effect.  His  Lordship  also  fonnd  that  the  object 
of  the  deeds  was  to  benefit  the  father,  and  that 
theterms  of  the  deeds  were  not  nndnly  oppressive. 
He  accordingly  held  that  the  plaintiff  was  not 
entitled  to  relief  i^inst  Fendergast,  and  dis- 
missed the  action  as  against  him  with  costs, 
but  held  that  Joseph  Beaddy,  having  used  the 
trust  funds  for  his  own  benefit,  must  indemnify 
the  plaintiff  against  his  liability  to  Fendergast : 
(65  L.  T.  BepVN.  S.  767.) 

The  plaintiff  appealed  from  the  decision  so  fsr 
as  it  was  in  favour  of  Fendergast. 

Warmington,  Q.C.  and  E.  Ward,  for  the  appel- 
lant, cited 

GibaoH  V.  Jsyea,  6  Yes.  286; 

Itadeod  V.  Jonet,  49  L.  T.  Bep.  N.  S.  321;  24Ch. 
Div.  289; 

Pisani  v.  AttorvM-Oeneral  for  Q^jraltar,  80  L.  T. 

Bep.  K.  S.  729;  L.  Bep.  5  P.  C.  516; 
Baitr  V.  Bradlgy,  25  h.  T.  Bep.  O.  S.  71;  7  De 

G.  H.  &a.587; 
Bainbrigge  v.  Bimon.  44  L.  T.  Bep.  N.  S.  705  :  18 

Ch.  IMv.  188 ; 
Wollaston  T.  Tribe,  21 L.  T.  Bep.  K.  S.4I9;  t.  Bep. 

9Eq.  41; 

Wright  v.  Vandarplank,  27  L.  T.  Bep.  O.  S.  91 ;  8 

De  G.  M.  AG.  133; 
Kempaon  v.  Atkbee,  31  L.  T.  Bep.  X.  S.  525 ;  L. 

Bep.  10  Ch.  App.  15 ; 
B&ytum  V.  Ooofc,  82  L.  T.  Bep.  K.  8.  858;  L.  B^p. 

10  Ch.  App.  389; 
Gntley  t.  Jfoiulay,  38  L.  T.  Bep.  O.  8.151 1  42>eO. 

*  J.  78. 

Barber,  Q.C.  and  BenthaWf  Q.C.  for  Fender- 
gast.— [CoTTos,  L.  J. — Is  Fendergast  to  he  charged 
with  kiiowledge  that  the  mortgage  was  for  the 
benefit  of  Joseph  Beaddy  only,  aadd^hmdia- 
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charge  hU  duty,  being  the  only  solicitor,  or  person 
acting  as  a  solicitor,  who  was  employed  P]  He 
had  no  snch  knowledge ;  the  plaintiff  has  failed  to 
show  any  actual  knowledge,  and  it  is  not  to  be 
presnmed.  [Cotton,  L.J. — We  should  like  you 
to  consider  the  point  that,  the  interest  might  be 
allowed  to  run  on  during  the  father's  life  so  as  to 
be  entirely  charged  on  the  reversionary  interest, 
or  would  you  be  willing  to  take  one-fourth  of  the 
snma  dne  on  the  Beonrities  in  which  the  father 
joined  as  a  princip^,  and  one-third  of  the  sam 
for  which  he  wan  liable  aa  a  surety,  and  release 
the  plaintiff  altogether?]  We  are  willing  to  do 
that. 

Ward  replied. — CCottok,L.J. — There arecertain 
objectionable  clauses  in  the  mortgage,  and  we  do 
not  tiiink  the  action  should  hare  Iwen  diamissed 
with  costs.] 

Barber  and  Benthaw,  for  the  respondent,  under- 
took not  to  ask  for  costs  in  the  oonrt  below  or  on 
appeal,  and  to  forego  any  daim  against  the  plain- 
tiff in  respect  of  any  interest  accruing  dne  in  his 

father's  lifetime. 

Cotton,  L-J. — ^This  is  an  appeal  from  a  decision 
in  an  action  to  set  aside  certain  mortgages  on 
property  in  wbich^  the  plaintiff,  then  a  young 
man,  had  a  rereraionary  interest.  Fendergast, 
who  was  one  of  the  trustees  of  the  will,  and  was  a 
certificated  conTCyancer,  acted  as  solicitor  in  the 
transactions.  The  sums  were  advanced  by 
Fendergast,  and  were,  with  two  exceptions,  paid 
to  Joseph  Readdy,  the  father.  The  action  was 
brought  to  set  aside  the  securities  aa  against  both 
the  father  and  Pendet^ast,  and  the  plaintiff 
obtained  relief  in  the  court  below  as  against  the 
former,  but  not  as  against  the  latter.  He  has 
accordingly  appealed.  His  case  is  that  all  the 
money  was  paid  to  the  father.  I  assume  that 
was  so,  because  the  judge  has  given  him  an 
indemnity  as  against  the  father.  But  can  the 
securities  be  set  aside  as  agaiuRt  Fendergast  ?  He 
was  not  called  on  by  the  jndge  in  the  oonrt  below, 
though  the  security  was  taken  for  his  own 
benefit.  Bnt  a  mortgage  is  very  different  from  a 
porchase  by  a  solicitor  from  bis  client.  In  the 
former  case  relief  is  only  given  where  the  clauses 

the  mortgage  are  of  an  nnusual  character,  and 
a  proper  expIai<ation  has  not  been  given  to  the 
client,  but  if  the  money  has  been  advanced  it 
must  be  returned.  Kekewicb,  J.  saw  the  plaintiff 
and  heard  him  give  his  evidence,  and,  under  those 
ciroumstances,  it  would  not  be  right  to  interfere 
with  his  finding  as  to  the  plaintiff's  knowledge. 
No  burden  was  thrown  on  the  tnistee  to  show 
that  he  inquired  whether  the  transaction  was  for 
the  benefit  of  the  cestui  qtte  trust.  He  is  not  the 
adviser  of  the  cestui  que  trust.  Then,  oucht 
Fendergast  to  be  treated  as  knowing  that  this 
was  done  for  the  benefit  of  the  father  P  He  might 
suppose  that  the  father  was  to  have  the  benefit  of 
some  part  of  the  money,  but  we  must  take  the 
judge's  decision  as  a  finding  that  the  plaintiff 
knew  that  the  money  was  to  be  disposed  of  in 
this  way.  The  decision  is  right ;  but,  although  the 
deeds  will  only  be  set  aside  on  pajnnent  of  the 
amount  advanced,  there  are  certain  clauses  in  the 
deeds  which  ought  not  to  have  been  inserted  by  a 
solicitor  without  taking  full  instructions  on  the 
subject.  Interest  is  charged  at  the  rate  of  10 
7>er  cent.,  and  there  is  a  provision  as  to  not  en- 
forcing the  secarity  during  the  lifetime  of  the 


father.  That  clause  ought  not  to  have  been 
inserted  either  without  explanation  or  without 
some  counteracting  clause.  I  am  also  dissatisfied 
with  the  power  of  sale,  which  is  exercisable  with- 
out demand  being  made  for  repayment.  This  is 
an  oppressive  clause  where  full  explanation  is  not 
given  as  to  its  effect.  Though  the  jndge  below 
was  right  in  refusing  to  set  aside  the  deed,  yet, 
with  that  clanse  nnexplained,  it  was  ndt,  in  my 
opinitm,  right  to  give  Fendei^ast  the  costs  of  the 
action.  Now  the  costs  are  not  insisted  on. 
Fendergast  also  undertakes  not  to  claim  anything 
against  the  plaintiff  ih  resppct  of  any  arrears  of 
interest  due  at  the  death  of  the  tenant  for  HIb. 
The  judgment  must  be  varied  by  insertinf;  ut 
undertaking  to  that  effect,  and  that  the  plaintiff 
shall  be  allowed  to  redeem  on  paying  one-fonrtli 
of  the  sums  in  respMt  of  which  the  fother  is  a 
principal  debtor,  and  one-third  of  the  sum  as  to 
which  the  father  is  a  surety,  and  there  will  be  no 
order  as  to  the  costs  of  the  action  or  the  appe^ 

LiNDLEY,  L.J.— I  am  of  the  same  opioion.  I 
think  that  Kekewich,  J.  went  too  for  in  dismissing 
the  action  against  Fendergast  with  coats.  It 
is  a  serious  objection  that  unusual  clauses  were 
inserted  without  any  explanation  of  their  effect. 

BowxN,  L.J. — am  of  the  same  opinion.  The 
plaintiff's  case  was  exaggerated  and  inflated; 
the  mon^  was  paid  with  his  consent,  and  it  is 
impossible  to  set  aside  the  transaction  alk^ther. 
He  could  not  be  allowed  to  walk  off  scot  free 
with  the  money  in  his  father's  pocket.  Bnt  tb^ 
clauses  are  not  such  as  ought  to  have  been 
inserted  without  full  explanation.  The  plaintiff 
ought  not  to  be  released  altogether  from  the 
connequences  of  his  acts  ;  but  Kekewicb,  J.  ought 
to  have  required  an  explanation,  and.  if  the 
security  was  to  be  maintained  with  these  clauses, 
Fendergast  would  have  to  be  called  as  a  witness. 
Decision  of  Kekemeh,  J.  affirmed,  wUh  a 
variation. 

Solicitor  for  the  appellant,  W.  ff.  Smith. 
Solicitors  for  the  respondent,  W.  Carpenter  and 
8on$. 


Jan.  28  and  29. 

(Before  Cotton,  Lindlet,  and  Lofes,  LJJ.) 

Re  The  New  Citt  Constitdtiokal  Club  Comtmsx 
LiHiTBD;  JEsa  parte  PDBssiu,.(a) 

APPEAL  PROU  THE  CHANCERT  OtTISION. 

Company — Winding-up — Distress  for  rentSoiae 
in  occupation  of  under-tenants  —  Debentm- 
holdera—Companies  Act  1862  (25  A  26  Vid. 
c.  89),  ss.  87, 163. 

In  July  1884  the  landlord  of  certain  property  leased 
the  same  to  a  company  for  twenty-one  years  at  a 
rent  of  40001.  per  annum.  The  lease  contained 
a  covenant  <igainst  assignment  toiihout  the  land- 
lortTf  consent,  and  also  the  usualpower  of  re-entry 
on  nonpayviettt  of  rent  or  hream  of  eovenant,  or 
if  the  company  sJwuld  go  into  liquidation.  In 
March  1885  the  company  was  ordered  to  he 
woujid'Up.  At  that  time  arrears  of  rent  tesre 
owing  to  the  landlord,  amounting  to  25001.  A 
scheme  of  reconstruction  was,  however,  settled, 
and  (A^  company's  undertaki/\g,  husiness,  and 
effects  (including  the  lease)  were  purchased  hy  a 


(a>  Bapmtodl^W.aBlBS, 
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new  company.  The  landlord  wot  party  to  an 
agreement  by  which  he  reeognieed  such  pttri^Me  ; 
and  the  new  eomvany  agreed  to  pay  him  the  rent 
in  arrear,  and  aUo  *'  all  mbaequent  rent  accruina 
due  under  the  lease  in  manner  therein  provided. 
The  arreart  of  rent  were  duly  paid.  The  new 
company  ieetud  debentmrea  autrging  all  their 
property  to  a  much  Utrger  amount  than  ike  value 
the  furniture  in  i&  houae.  In  April  1886 
the  new  company  teae  ordered  to  be  wound-up. 
It  then  appeared  that  the  IdOM  had  never  been 
aeeigned  to  the  new  eompaniy.  At  the  date  of  the 
winding-up  of  tlie  new  company  arreart  of  rent 
were  owing  to  the  landlord  amounting  to  40002. 

SAd,  th^  the  fttmiture  being  mortgaged  to  the 
debenture-holdera  for  more  than  its  value,  it  did 
not  belong  to  the  company,  and  the  landlord  was 
entitled  to  distrain  upon  it. 

Held  alao,  that  the  landlor^a  riqht  W€LS  not  affected 
by  the  debeni'ore-holdera  offering  to  releaae  their 
aeeurity,  and  stand  aa  general  crediiora. 

Ji  was  agreed  between  the  liquidator  and  the  land- 
lord that  the  former  ahovia  aell  the  furniture  and 
pay  the  proeeedt  tf  the  aide  "  leaa  the  auefton 
charges   into  court. 

jffieZd,  that  (he  Uguidator  waa  not  entitled  to  deduct 
kia  own  coats  and  chargea  of  carrying  out  tJte 
•ale. 

Jfeeiaion  of  Eay,  I.  (&4  L.  T.  Bep.  N.  8.  864) 
affirmed. 

This  wsa  a  motion  in  the  winding-np  of  the  New 
City  Constitutional  Clab  Company  Limited,  by 
Alfred  Furssell,  the  landlord  oi  the  premisns  on 
which  the  business  of  the  company  had  been 
carried  on,  for  leave  to  distrain  for  rent  in  arrear, 
or  to  re-enter  the  premises  leased  by  him. 

On  the  28th  July  18S4  Pnrssell  granted  a  lease 
to  a  joint-stock  company  called  the  City  Consti- 
tntional  Club  Company  of  certain  premises  in 
Hilk-street,  in  the  city  of  London,  for  twenty-one 
jrean,  at  a  rent  of  wOOf.  a  year,  uid  the  lessees 
oorenanted  not  to  assign  without  the  landlord's 
assent.  The  lease  also  contained  the  nsnol  power 
of  re-entry  on  nonpaymmt  of  rent  or  breach  of 
covenant,  or  if  the  company  should  go  into  liqni- 
•dotion. 

In  March  1885  the  company  was  ordered  to  be 
wotmd-np,  when  25001.  was  owing  to  tbe  landlord 
for  rent.  A  scheme  of  reconstruction  was  ap-eed 
>npon  and  sanctioned  by  the  court,  and  the  pro- 
perty of  the  company,  including  the  lease,  was 
purchased  by  the  New  City  Constitutional  Club 
Company.  By  an  agreemrat  dated  the  9th  July 
1885,  to  which  the  landlord  was  «*  party,  therel^ 
recognising  the  purchase  of  the  lease,  the  new 
company  agreed  to  pay  him  the  rent  in  arrear, 
""and  all  subsequent  rent  to  accrue  due  nnder  the 
Jease  in  manner  therein  provided."  The  arrears 
«f  rent  were  duly  paid,  bat  no  ootaal  assignment 
ma  made  of  the  lease  to  the  new  company. 

Debentures  were  issued  hf  the  new  company 
to  the  amount  of  5000E.,  giving  the  holders  a 
-char^  on  all  the  property  of  the  company,  in- 
■cludiug  the  furniture  and  other  chattels.  It 
appeared  from  tbe  evidence  that  the  charges  of 
the  debenture-holders  far  exceeded  the  value  of 
■the  furniture  and  chattels. 

An  action  was  brought  by  W.  H.  Clarke  on 
^half  of  himself  uid  the  other  debenture-holders, 
and  on  the  5tli  April  1886  he  obtained  judgment 
for  acnounts  and  inquiries,  and  for  the  appoint- 
'Hunt  of  a  receiver. 


On  the  1st  April  1886  a  petition  to  wind-up  the 
company  was  presented.  On  the  17th  April  a 
winding-up  order  was  made,  and  on  the  Slst 
April  an  omcial  liquidator  was  appointed. 

On  the  8th  April  1886  Mr.  Purssell  gave  notice 
of  motion  that  he  might  be  at  liberty  to  distrain 
on  the  (battels  on  the  premises  uie  company, 
notwithstanding  the  appointment  of  the  receiver, 
Mid  notwithstanding  ttie  winding-up  order. 

On  tjie  21st  Apru  an  agreement  was  made  be- 
tween the  liquidator,  the  landlord,  and  the  com- 
pany, and  (UBo  the  receiver,  on  behalf  of  the 
debenture-holders,  which  stated  as  follows : 

The  ofioial  liqaidator  is  not  wiUing  to  flarr^  oa  the 
bosinesa  of  the  olnb  except  the  landlord  and  the  deben- 
ture-holdera will  oonsent  to  Btand  on  one  side  and  let 
the  lose,  if  an;,  on  the  tradinff,  toe:ether  with  his  re- 
moneratdon  for  carrying  on,  be  first  paid  oat  of  the  pro- 
oeeds  of  the  Uflets,  and  that  he  is  not  to  be  held  per- 
ionally  responsible  for  rent.  The  debenture-holders  and 
the  Iwdlord  ooiurar  in  this,  snbjeot  to  the  following 
limitations :  That  this  arrannment  is  to  be  snbjeot  to 
revision  at  the  end  of  a  fortxiigbt,  and  that  the  mmoner- 
ation  of  the  official  liquidator  for  that  purpose  ia  not  to 
exceed  50t. ;  that  the  loss  on  the  trading,  if  «ov.  shall 
not  be  increased  by  mdadiiig  uyehazge  for  rent  duiiic 
tbe  fortnight  agreed  to. 

The  official  liquidator  consented  to  this  arrange- 
ment, subject  to  his  being  allowed  to  charge 
interest  at  5  per  cent,  per  annum  until  the  date 
of  repayment  upon  any  sum  of  money  he  might 
have  to  provide  for  the  purpose  of  oariTing  on 
the  business,  and  also  that  the  scale  to  be  applied 
in  calculating  his  remuner^ion  during  the  whole 
of  the  winding-up  proceeding  should  not  be 
lower  than  class  3  referred  to  in  the  Companies 
Act  1862,  vis.,  32.  per  day  of  eight  hours  for  the 
time  occupied.  That  agreement  was  signed  by 
tbe  receiver  and  by  the  landlord,  and  it  was 
afterwards  extended  until  the  20th  May. 

On  the  13th  May  another  agreement  was  come 
to  between  the  official  liquidator,  the  receiver, 
and  the  landlord,  which  was  sanctioned  by  the 
court  on  the  3rd  June,  providing  that  the  liqui- 
dator should  sell  the  furniture  on  or  before  the 
5th  June,  and  should  give  up  possession  within  a 
week  from  the  day  of  sale,  and  surrender  all  his 
interest  in  the  premises,  and  pay  the  proceeds  of 
the  Bide,  less  tlw  auction  chai^;Mi,  into  court,  the 
rights  of  all  parties  being  reserved.  Hie  furni- 
ture was  accordingly  sold  and  the  proceeds  paid 
into  court,  and  the  house  was  given  op  to  the 
landlord  on  the  16th  June. 

The  motion  was  heard  Kay,  3.  in  July  1886 
(54  L.  T.  Rep.  N.  S.  864),  and  leave  to  distrain 
was  g^iven,  but  the  liquidator  was  not  allowed  his 
costs  and  expenses  of  selling  tbe  property  under 
the  agreement  of  the  13th  May  18o6. 

From  this  decision  the  official  liquidator 
appealed. 

At  the  hearing  of  the  appeal,  it  appeared  that 
the  majority  of  the  debenture-holders  had  offered 
to  release  all  their  charges  on  the  property  of  the 
company,  and  to  rank  as  ordinaiy  creditors  of 
the  company. 

Savings,  Q.G.  and  iftciZam,  for  the  appellant, 

referred  to 


Rs  The  Carriage  Co-eparative  Suwly  Association 

Limitadt  Sb  parte  Clemanee,  18  L.  T.  Bep.  N.  8. 

806:  SSai.IHv.lM; 
Be  Lundy  Qranite  Company,  34  L.  T.  Bep.  N.  8. 

022;L.  Bep.  6  Ch.  App.  488 ; 
Rs  Oak  Pit*  ColUery  Company.  47  h.  T.  B^.  N.  8. 

7{  Sa  Ch.  Div.  822;  ^  ■ 

Digitized  by  VjOOglC 


794-Tol.  LTL,  H.  8.3 


THE  LAW  TIMES. 


[A«ff.  6,  UB7. 


Cr.ovAf?.]  B9TialSMW  OrnOatmnvTioJiAs.  Can  Co.  Lnt,iS» parte  PnaitEi^  [Cv.ofApp. 


Rs  Trad»n'  ffbrtii  fifafbrdAtra  Carry tn^  CotnpatH/, 
31  L.  T.  Bep.  N.  8.  716;  L.  Bm.  19  £q.  60  ; 

£e  Marine  Mannmu  Gomvanu,  17  L.  T.  B».  N.  S. 
50;  L.  Bep.  4  Eq.  601 : 

Ctm^uiM  Aat  18iB,  n.  87, 168. 

TT.  P.  £mI«  for  tiie  debentnro-holdera. 

liT.  Pearson,  Q.C.*  Buckley,  Q.C..  and  Haf^Ici 
(Tram  for  the  landlord.  [Corrov,  L. J.  referred  to 
Be  Eegea^s  Canal  Irmvmrka  Oonwany.  3  Ch.  Div. 
411.] 

Corrov,  LJ.— This  u  an  uipeal  Iroin  an  order 
of  Kay,  J.,  made  on  the  a{q>hcation  of  a  landlord 
of  a  bouse  occnpied  hy  dte  company  in  Ikjtiidation, 
for  liber^  to  duitnun  on  the  formtore  and  other 
chattels  in  the  hotise,  notwithstanding  the  wind- 
ing-np  of  the  company.  Kay,  J.  made  the  order 
on  the  assnmption  that  the  chattels  were  the  pro- 
perty of  the  debentare-holders,  and  that  the 
extent  of  their  charge  being  greater  than  the 
valne  of  the  chattels,  the  company  and  the  share- 
holders were  prevented  from  hanng  any  property 
in  them,  and  nis  Lordship  accordingly  held  that 
the  landlord  was  entitled  to  distrain  for  the 
arrears  of  rent  dtte  at.  the  commencement  of  the 
winding-up,  and  ordered  the  balance  of  the  money 
in  conrt,  alter  saMs^ing  the  landlord,  to  be  paid 
to  the  debentore-hcuders.  From  that  order  the 
official  liquidator  hw  appealed,  relying  on  the 
163rd  section  of  the  Companies  Act  1862.  The 
winding-np  of  the  company  dates  from  the  1st 
April  i860,  and  was  therefore  before  this  applica- 
ti<mwaa  made;  bat  the  question  is,  is  the  case 
within  the  terms  of  the  section?  Were  these 
chattels,  within  the  meaning  of  that  section,  the 
effects  of  the  company  so  as  to  make  the  order  of 
Kay,  J.  wrong  P  "Hie  circnmstances  were  aa 
follows:  The  debenture-holders  had  a  charge  upon 
the  property  exceeding  the  value  of  the  propraty, 
and  they  had  asserted  their  rights  and  had 
brought  an  action  to  enforce  them  in  which  they 
had  obtained  a  receiver.  That  being  so,  the 
appointmeut  of  a  receiver  would  prevent  the  land- 
lora  from  levying  a  distress  withont  the  leave  of 
the  court,  and  therefore  he  gave  notice  of  an 
apl^ication  to  the  court  in  the  action  for  leave  to 
di^raiu.  The  notice  of  motion  was  amended  by 
adding  a  notice  of  motion  in  the  winding-up,  but 
the  motion  was  not  brought  on  to  be  heard 
because  there  was  a  negotiation  going  on  between 
the  parties  for  arranging  the  matter.  On  tbe  21st 
April  1886  an  agreement  was  entered  into  that 
the  business  should  be  carried  on  by  the  liqui- 
dator, and  that  the  landlord's  claim  for  rent 
should  not  be  increased.  Then,  on  the  13th  May, 
a  further  agreement  was  made  that  the  goods 
should  be  sold  by  the  liqnidator  and  the  money 
brought  into  court,  and  the  landlord  was  to  have 
the  same  claim  on  it  as  he  had  on  tbe  goods. 
This  agreement  was  sanctioned  by  the  court,  and 
the  goods  have  been  sold  accordingly.  The  appli- 
cation by  the  landlord  was  heard  on  the  7th  July, 
and  the  ivder  ai^iealed  from  was  then  made.  It 
is  contended  that  the  judge  was  wrong  in  holding 
that  the  goods  were  not  at  the  time  the  property 
of  the  company,  and  this  point  was  raised,  that 
the  liquidator  aisputes  tbe  claim  of  the  debenture- 
holders  and  therefore  their  charge  ought  not  to  be 
considered;  and  if  tbey  are  excluded  there  is  no 
charge  on  the  goods,  and  they  are  the  property  of 
the  company.  But  there  is  nothing  to  show  that 
the  claim  of  the  debenture-holders  is  not  valid. 
The  affidavit  of  the  hqnidator  treats  them  aa  a 


valid  chaige.  No  evidence  has  been  bronri^t 
before  ns  to  prove  that  they  are  invalid.  We 
must  therefore  treat  them  as  valid  and  as  being  a 
subsisting  charge  on  the  property.  Bnt  then  this 
extraordinary  thing  has  happened — the  debentnre- 
holders  or  the  majority  of  them,  now  say  that 
they  are  willing  to  give  op  their  security.  They 
do  not  give  up  their  claim  against  the  company, 
but  onfy  offer  to  give  np  their  security.  Is 
that  «ioagh  to  affect  the  rights  of  the  land* 
lord  F  There  is  no  affidavit  that  the  debratuns 
are  invalid ;  there  is  no  honest  dispute  as  to  thor 
viUidity,  bnt  after  the  order  had  been  made  by 
Kay,  J.  they  voluntarily  offer  to  give  np  their 
security  to  the  official  liquidator  with  a  view  to- 
defeat  Kay,  J.'s  order.  I  am  of  opininn^bat  that 
does  not  sJter  the  position  of  tbe  parties,  bnt  that 
it  remains  the  same  as  It  was  at  the  commence- 
ment of  the  winding-up.  What,  then,  were  their 
rights  at  that  time?  I  am  of  opinion  that, 
according  to  the  true  construction  of  the  163rd  ■ 
section  of  the  Companies  Act  1862,  having  regard- 
also  to  the  87th  section,  if  the  charge  on  pro- 
perty in  the  occupation  of  tbe  company  exhausts 
its  whole  value,  it  is  not  to  be  considered  as  pro- 
per^ of  the  company  within  the  meaning  of  the 
168ra  section.  In  the  presont  case  the  agree- 
ment between  the  parties  provided  that  the  ri|^t8 
of  all  parties  shonid  be  reserved.  In  my  opinicn, 
at  the  date  of  the  commencement  of  tbe  winding- 
up,  and  of  this  agreement,  on  the  equitable  oui- 
stmction  of  the  l^rd  section  Kay,  J.  was  right 
in  holding  that,  as  sgainst  the  debentnre-holdan,. 
the  landlord  had  a  right  to  distrain  on  the  furni- 
ture and  chattels,  and  therefore  that  he  has  a 
right  to  the  proceeds  of  the  sale  of  the  property. 
But  the  learned  judge  went  furtber,  he  held  that 
as  between  the  company  and  the  landlord  the 
landlord  had  a  right  to  distrain ;  but  said  that  he- 
would  have  come  to  a  different  conclusion  if  it 
had  not  been  for  the  case  decided  by  Fry,  L J.  in 
Ezparte  Clemevtee.  We  need  not  enter  into  the- 
question  whether  Fry,  L.  J.  was  ri^t  in  that  deci- 
sion. It  must  not  be  taken  that  we  apprare  tt 
that  decision,  but  we  leave  it  to  be  dealt  with 
when  the  occasion  shall  arise.  But  as  to  the  main 
point,  namely,  the  right  of  the  landlord  as  against 
the  debenture-holders,  the  appeal  &ils.  Another 
point  has  been  raised  on  tbe  agreement,  that  tbe 
furniture  shonid  be  sold  and  the  proceeds  broagl^ 
into  court  after  deducting  the  auctioneer's 
charges.  All  that  the  liquidator  was  authorised 
to  deduct  was  the  auction  charges,  bnt  the- 
liquidator  claims  to  deduct  something  more.  The 
liouidator  claims  to  deduct  the  expeuses  of  him- 
self and  bis  clerk  and  various  other  parties. 
These  the  learned  judge  refused  to  allow,  and  in 
my  opinion  he  was  right.  Therefore  the  appeal 
on  that  point  also  fails. 

LnfULET,  L.J. — ^I  am  of  the  same  opinion.  Tbe 
goods  in  question  were  in  one  sense  the  goods  of 
the  company.  Bnt  when  we  look  at  the  facts  of 
the  case,  it  is  clear  that  they  were  mortgaged  to 
the  debenture-holders  for  more  than  their  valoe. 
Therefore,  for  all  practical  pnrwises,  they  wen 
not  the  goods  of  the  company.  Consequently,  as 
between  the  landlord  and  the  debenture-holderSt 
the  landlord  is  entitle  to  distrain.  That  is  tbe 
main  question  on  this  appeiJ.  The  other  point  is 
an  important  one,  namely,  whether  the  goods 
were  subject  to  the  distress  if  the  debentwfr 
holders  were  exdnded ;  bnt  it  u  not  necesnry  to- 
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•decide  that  qnestion.  Therefore  I  expresB  no 
-opinion  as  to  parte  Glemenee.  With  respect  to 
the  costs  and  expenses  claimed  hj  the  liquidator, 
I  had  at  first  some  doaht,  but  on  consideration  I 
■  Ifaink  Kay,  J.  was  right. 

Loras,  L.  J. — I  agree,  and  desire  to  add  nothing. 

Solicitor  for  the  landlord,  F.  Ind  Chamberlain. 

SolicitorB  for  the  official  liquidator.  May,  8yke$, 
.and  Batten. 

Solicitors  for  the  debentnre-holderB,  Damidton 
.and  JfofTtM. 


FA.  15, 17,  and  18. 
(Before  Gonoir,  Lishiet,  and  LoxtB,  hJJ.) 
BUCKKASIKE  V.  BocKiusTza.  (a) 
ATFXAL  TBOK  TOS  CUAHCBRY  DIVUIOH. 

JnfaiU — Ward  qf  eotart — Married  toomavr—Rever- 
tionary  iniereai — SetQement — Validity  of^Con- 
firmaHon^Infanta'  Settlemmt  AH  1855  (18  A 
19  Viet.  e.  43),  u.  1, 3. 

Jn  1862  an  infant  ward  of  court,  who  was  entitled 
to  a  reveriionary  iniereBl  under  a  will,  the  tmete 
Iff  which  were  being  adminietered  by  tiie  court, 
married  wilhout  the  eanction  of  the  eourt.  In 
purmance  of  the  order  of  the  court  inquiries  were 
directed  as  to  the  validity  of  the  marriage  and 
the  fortune  of  the  lady.  In  July  1863  a  settU- 
VMnt  of  the  reversionary  interest  of  the  lady  was 
executed  by  her  husband  and  Itereelf,  and  was 
approved  of  by  the  court.  The  lady  was  efiU  an 
infant,  and  no  order  was  made  under,  or  having 
r^erence  to,  the  Infants'  Settlement  Act  1855. 
In  1873  the  lady  joined  in  a  peiiiion  to  have  a 
sum  of 54001.  paid  to  the  trustees  of  the  settlement, 
and  tn  Ib75  she  joined  in  tlie  appointment  of  new 
trustees  of  the  settlement. 
■-On  (ke  \^h  Nov.  1882  the  marriage  was  dissolved. 
On  tha  ^(h  Nov.  1882  the  lady  petitioned  the 
Divorce  Court  to  vary  the  settlement  by  striking 
out  the  joint  power  cf  appoinlment  whuA  U  con- 
tained. The  lady's  reversionary  intemt  fell  into 
possession  in  1886,  and  she  sought  to  haoe  it 
declared  that  tJte  settlemmt  was  not  binding  upon 
her. 

Seld,  that  the  Infanta'  Setlletnent  Act  only  removed 
the  disability  of  infancy,  and  did  not  ena&fa  an 
infant  to  do  more  than  on  aduU  covld  have  done ; 
that  the  court  had  no  inherent  •power  to  bind  the 
property  of  a  wai-d  ;  that  the  ietiUment  was  there- 
fore void,  and  Die  lady  had  not  done  anything 
which  amounted  to  a  re-eetilement,  or  which  made 
the  settlement  binding  on  her,  and  the  money 
must  therefore  be  paid  to  her. 

Decision  of  Bacon,  V.C.  (55  L.  T.  Rep.  N.  S.  279  ; 
33  Ch.  Div.  482)  reversed. 

This  was  an  appeal  by  Mrs.  Seaton,  who  had 
>  obtained  a  decree  absolute  for  the  diBsolution  of 

ber  marriage,  from  on  order  of  Bacon,  V.C, 

holding  that  she  was  bound  by  a  post-nuptial 

settlement. 

In  April  1862  Mrs.  SeatoO;  then  an  infant  and 
■a  ward  of  the  court,  married  Charles  Seaton 
without  the  sanction  or  knowledge  of  the  court. 
By  an  order  dated  the  15th  Hay  1862  an 
inquiry  was  directed  aa  to  whether  a  valid 
marriage  had  been  contracted,  and  what  wonld 
be  a  proper  settlement  of  the  fortune  of  Mrs. 
■  Seaton. 

iet  Bapoitad     W.  C.  Boa,       JBuriMMHiuUw^  * 


On  the  9th  July  1863  a  settlement  was  exe- 
cuted in  the  form  proposed  in  the  chief  clerk's 
certificate  approved  of  by  the  judge,  by  which 
Mr.  Seaton  and  Mrs.  Seaton  (who  was  then  an 
infant,  aged  nineteen)  assigned  to  trustees  a 
reversionary  interest  in  certain  personal  estate 
to  which  Mrs.  Seaton  was  entitled  under  the  will 
of  her  father  William  Buckmaster. 

On  the  14th  Nov.  1882  a  decree  for  the  dissoln- 
tion  of  the  marriage  was  made  absolute. 

On  the  19th  Feb.  1886  the  reversionary  interest 
of  Mrs.  Seaton  fell  into  possession,  and  she 
claimed  to  bo  entitled  to  the  money  notwith- 
standing the  settlranent. 

Bacon,  V.C.  held  the  settlement  was  v^d, 
either  under  the  jnrisdiction  of  the  Court  of 
Chanoery,  or  the  provisions  of  the  Infants*  Settle- 
ment Act  (18  A  19  Yict.  0.  48),  and  also  that 
she  had  confirmed  it  by  her  acts  sinoe  becoming 
discovert. 

The  facts  are  fully  stated  in  the  report  of 
the  case  in  the  court  below  (55  L.  T.  Bep. 
N.  S.  279),  and  in  the  jodgments  of  the  Coort  of 
Appeal. 

Fischer,  Q.G.  and  B.  B.  Sogers  for  Ifrs.  Seaton. — 
The  questions  are,  was  this  settlement  oi  a  rever- 
sionary interest  binding  on  Mrs.  Seaton  in  its 
inception;  and  if  not,  has  it  become  binding  on  her 
in  consequence  of  her  acts  P  If  she  had  oeen  of 
full  age,  Min^  a  married  woman  the  settlement 
of  the  reversionary  interest  (not  falling  within 
Malins'  Act)  would  not  be  binding  on  her  so  as  to 
defeat  her  right  by  survivorship.  But  then  it  is 
contended  that  the  settlement  was  valid  because 
she  was  an  infant.  But  there  is  no  inherent  juris- 
diction in  the  Court  of  Chancery  or  the  Chancery 
Division  to  compel  an  infant,  though  a  ward  of 
the  court,  to  make  a  settlement  of  his  or  her 
property,  and  so  deprive  him  or  her  of  it,  although 
for  the  infant's  benefit : 

Be  Murray,  S  Dr.  ft  War.  83 ; 

Field  T.  Moore,  26  L.  T.  Bep.  O.  S.  207  ;  7  De  G.  M. 
ft  G.  681 : 

Uodgejis  v.  Hoddens,  4  CI.  ft  F.  323,  372. 

Where  a  man  marries  an  in&ut  female  ward  with- 
out leave,  all  the  court  can  do  is  to  prevent  him 
^letting  any  benefit  with  regard  to  ber  property 
m  consequencf'  of  the  marriage.  The  Infants' 
Settlement  Act  only  removes  the  disability  of 
infancy.  It  does  not  enable  an  infant  to  do  what 
an  adult  could  not  do ;  and  she  must  observe  all 
the  formalities  required  of  a  married  women: 
Tbotal  v.  Dickinson,  Baton,  4tfa  edit.  763. 

The  settlement  was  void,  and  therefore  cannot  be 
oonfirmed.  But,  if  it  could  be  confirmed,  nothing 
has  been  done  by  Mrs.  Seaton  which  can  be  said 
to  have  confirmed  it.  All  she  did  had  reference 
to  the  sum  of  5045Z.  Consols,  which  had  been 
reduced  into  possession  during  the  coverture, 
which  then  became  the  husband's  property,  subject 
to  the  settlement  which  was  binding  on  him. 
None  of  the  actfl  relied  on  amount  to  a  confirma- 
tion of  the  settlement  by  Mrs.  Seaton,  as  she  was 
in  complete  ignorance  of  her  rights  until  quite 
recently: 

Lifs  AtaocuMtm  of  Scotland  y.  Siddal,  4  L.  T.  Bep. 

N.  8.811;  SDeO.F.  ftJ.S8,74; 
Bronghton  v.  Sutt,  3  De  G.  ft  J.  501. 

In  Be  Sampson  and  WaU  (50  L.T.Bep.ir.  B.435; 
25  Oh.  Div.  482)  the  proper^  directed  to  be 
settled  by  the  poBt-nagtial  8^4^  '  ' 


Bottled  to  the  Beparate  use  ox  the  mamed  mttuil. 
They  also  referred  to 

Powell  V.  OnJiley.  34  Bear.  575; 

Simi'on  T,  Joiiet-,  "2  Rass.  &  My.  3(55  ; 

CahiU  V.  CahiU,  49  L.  T.  fiep.  N.  S.  605  ;  8  App. 

Ca8.4a0; 
Purdew  v,  Jackson,  1  Suss.  1 : 

WilJnnson  v.  Gibson,  16  L.  T.  Eep.  N.  S.  733;  L. 

E«p.  4E(|.  162; 
Chesterfield  y.  Spencer,  2  Ves.  sen.  124. 

2Ii!lar,  Q.C.  and  Brabant  for  the  snrriTing 

trustee  oi  the  settlement. 

Marten ,  Q.C.  and  !Z'.  Jj.  Will-iiison  for  the 
children  entitled  under  the  settlement. — This 
settlement  is  binding  nndei-  the  Infants'  Settle- 
ment Act.  Sect,  1  enables  an  infant  to  make  a 
settlement  of  all  kinds  of  property,  and  rever- 
sionary property  is  specially  mentioned.  The 
case  of  Be  Sampson  and  Mall  decided  that  a 
married  female  infant  can  make  a  settlement 
Wider  this  Act,  and  therefore  she  is  authorised 
to  settle  her  reversionaTy  property.  This  Act  is 
an  anticipatkm  MaUu*  AoL  which  -wm  passed 
two  years  afterwards,  in  laToar  of  in&nts. 
Brides,  the  reversionary  interest  has  arisen  under 
an  instrument  made  before  the  latter  Act.  The 
first  part  of  sect.  1  of  the  Infants'  Settlement  Act 
is  not  cut  down  by  the  latter  part,  which  is  in- 
tended to  avoid  any  difficulty  with  reference  to 
the  execution  of  the  deeds,  and  says  they  shall 
have  the  same  effect  as  if  the  infant  were  twenty- 
one.  But  her  subsequent  acts  show  that  Mrs. 
Seaton  acquiesced  in  and  cnntirmed  the  settlement. 
They  also  referred  to 

Corrance  t.  Corrtvnce,  IS  L.  T.  Bep.  N.  S.  535 ;  L. 
Jt«p.lP.*I>.405j 

IPi^T.  TFi^,«Zt.T.Bep.N.8.4tt;  7F.I>iT. 

HiiTVffy  V.  -4sHty,  8  Alk.  607; 
Ashton  V.  ^fcD^»tgall,  5  Beav.  56  ; 
Davies  v.  Danes.  22  L.  T.  Rep.  N.  S.  505;  L.  Rep. 
9  Eq.  468  ; 

White  V.  Cox,  31  L.  T.  Rep.  N.  S.  418;  2  Ch.  Dir. 
387; 

Barrow  v.  Barrov\  4  K.  &  J.  409 ; 
22  &  23  Vict.  c.  01,  a.  5. 

Cotton,  L.J.— The  sum  of  20,O0OZ.  in  court 
which  the  appellant  asks  to  have  transferred  out 
of  court  to  her  was  the  residue  (after  deducting  a 
anm  ol  SOOQU.)  ol «  poTiium  made  for  her  by  the 
wHl  of  her  father  who  died  in  1848,  subject  to  a 
life  interest  therem  of  his  widow.  During  her 
mother's  lifetime,  and  consequently  while  this 
fund  was  still  reversionary,  she,  being  a  ward  of 
court,  married,  without  the  leave  of  the  court,  a 
Mr.  Seaton.  No  settlement  was  executed  pre- 
Tiously  to  the  marriage,  bat  after  the  marriage  the 
usual  reference  to  chambers  was  made  to  inquire 
whether  there  had  been  a  valid  marriage  and  to 
approve  of  a  proper  settlement,  and  an  order  was 
made  that  Mr.  and  Mrs.  Seaton  should  execute  it. 
The  case  hii;^  been  dealt  with  in  argument,  and 
also,  I  think,  by  the  Vicc-Cbancellor,  as  if  the 
present  appellant  was  coming  here  asking  to  he 
relieved  from  that  settlement.  That  is  not  the 
view  that  I  take  of  this  case.  She  is  coming  and 
saving,  "  Here  is  a  Jai^  fond  in  ooort  which 
belongs  to  me,  and  I  ask  to  have  it  transferred  to 
me,  who  am  the  person  entitled  under  the  will  of 
my  late  father."  Before  this  application  was 
made  she  had  obtained  a  divorce  from  her  husband 
for  his  misconduct,  and  therefore  when  she  made 
the  application  she  was  to  all  intents  and  pur- 
poses tifim  «ot^  and  ^  rmmmaamtj  ia^m^' 


which  had  not  fallen  m  till  after  the  divorce,  was. 
property  to  which  she  became  entitled  when  &. 
feme  sole,  just  as  if  she  had  sarvived  her  hoaband, 
and  which  is  hers  unless  she  has  deprived  herself 
of  the  right  to  it.  It  was  said  in  answer  to  her 
application  that  this  was  not  her  mont'V;  that  it 
was  assigned  and  bound  by  tlio  settlement  which 
had  been  approved  by  the  court,  and  executed  by 
Mr.  Seaton,  and  also  by  the  present  appellant, 
when  she  was  not  only  an  infant  but  also  a  married 
woman.  Of  course,  she  had  no  power  during  cover- 
ture to  dispose  of  this  reversionary  interest  in. 
personal  estate  so  as  to  defeat  her  right  by  sn^ 
TiTinship  if  sornved  1«  huhMid  wd  Uw 
WM  not  tedneed  into  poaBewioa.  Her  hnriwd 
had  pow  to  deal  with  it,  if  he  became  entitled 
to  it  by  his  marital  righl^  if  it  fell  into  posses- 
sion during  the  coverture.  Reliance  was  chiefly 
placed  upon  the  Infants'  Marriage  Settlement 
Act  1855  (18  &  19  Vict.  c.  43).  A  question  which 
had  foi-raerly  arisen  on  the  Act,  whether  the  Act 
applied  to  post-nuptial  settlements  or  not,  we- 
must  now  treat  as  decided  iu  the  affirmative  by 
the  judgment  of  Lord  Sclborne  and  Fry,  L.J.  in 
the  case  of  lie  Sampsoji  and  Wall.  But  the  ques- 
tion which  we  have  to  consider  is,  whether  that 
Act  does  more  than  remove  the  disability  of 
infancy  ;  that  is,  does  it  enable  a  married  woman, 
because  she  is  also  an  infant,  to  dispose  of  that 
which  an  adult  married  woman  coold  not  disposft 
of.  namely,fti«mraiaaa>Titttenstm»raoiul^f 
In  my  opinioDxtdownot.  Iwillnot  heroreEerto- 
the  preamble  of  the  Anb*  bmose  I  do  not  think  it 
is  necessary.  The  qnestion  turns  on  the  con- 
struction of  the  1st  section:  "  From  and  after  the 
passing  of  the  Act,  it  shall  be  lawful  for  every 
infant,  upon  or  in  contemplation  of  his  or  her 
marriage,  with  the  sanction  of  the  Court  of 
Chancery,  to  make  a  valid  and  binding  settle- 
ment, or  contract  for  a  settlement,  of  all  or  any 
part  of  bis  or  her  property,  or  property  over  whi:!h 
lie  cr  sIr:  bay  iuiy  power  of  appointment,  whether 
real  or  personal."  Then  follow  word>  wliicb  Imve 
been  naturally  much  relied  on,  "  and  m  lictbor  in 

gossession,  reversion,  remainder,  or  expectancy."* 
topping  here,  of  course  it  looks  as  if  a  general 
power  were  given  to  infants  to  dispose  of  all 
property  of  this  description;  bat  thei^  even  wtx^ 
ping  there,  I  think  the  (^uflB&ut  would  still  ansa 
whether  Uw  saotion  did  more  'than  enable  ad 
infant  notwithsUmcUng  infancy  to  dispose  by  way 
of  settlement,  upon  or  in  contemplation  of 
marriage,  of  property  which  the  infant,  if  adult, 
would  have  been  capable  of  binding.  My  own 
view  would  he,  that  it  did  not  intend  to  do  more 
than  remove  the  disability  of  infancy ;  it  did  not 
intend  to  confer  a  special  power  on  a  person, 
because  an  infant,  to  dispose  of  projjerty  which 
otherwise  could  not  bo  disposed  of  by  that  person, 
if  adult,  or,  to  give  an  example,  to  get  rid  of  the 
requirements  of  the  Fines  and  Recoveries  Act, 
and  enable  an  infant  married  woman  to  dispose 
of  real  estate  without  ohserving  the  reqoisitiow 
which  were  imposed  by  that  Act  on  a  married 
woman.  A.pwb  part  of  the  ai^naatjpresaed 
upon  tis  on  MhaK  of  those  who  reaiBt  thu  appli- 
cation was  to  stop  short  at  the  word  "expec- 
tancy," and  to  treat  that  part  of  the  section  end- 
ing there  as  a  substantial  enactment  by  itselL 
But,  in  my  opinion,  even  treating  thak  part  as  a 
snbstaintiTe  enactment  (as  to  aoma  «a:tent  bd* 
doubt  it  is),  it  vould  ba  mmg  to  oooatma  fti 


Decanse,  in  constramg  an  Act  oi  rarlianient  as 
aitj  other  instrnment,  it  is  not  right  to  look  only 
at  one  particular  passage,  bat  we  must  also  look 
at  it  in  connection  with  the  rest  of  the  particular 
section  in  which  it  occurs  to  see  whether  the  rest 
of  the  section — as  in  the  case  of  a  deed,  the  rest 
of  the  deed — enables  ns  to  construe  the  meaning 
of  the  particalar  clause  in  question.   Bat  tben 
the  section  goes  on,  "And  every  conveyance, 
•{ipointinent,  and  assignment  of  such  real  or 
personal  estate  or  contract  to  make  a  convey* 
auee,    a|nx)intment,    or   assignment  thereof, 
executed  by  such  infants,  with  the  approbation 
of  the  said  conrt  for  the  purpose  of  giTing  effect 
to  snch  nettlement,  shall  be  as  valid  and  effectual 
as  if  the  person  eiecuting  the  same  were  of  the 
fall  age  of  twenty-one  years."   I  think  that  the 
explanation  suggested  by  Lindley,  L.J.  of  those 
words  is  the  probable  one;  that  is,  that  these 
words  were  intended  to  deal  with  those  assign- 
ments or  conveyances  of  the  property  settled, 
which  are  frequently  made  separately  from  the 
declaration  of  trust,  so  as  to  deal  with  the  case 
where  there  are  two  instruments  of  settlement, 
one  a  conveyance  of  the  property,  and  the  other  a 
declaration  of  trust  of  tne  property  so  conveyed. 
In  this  case  there  is  only  one  deed,  an  assign- 
ment  (or  what  purports  to   be    an  assign- 
ment)  of  the  propert?  by  the  husband  and 
the   wife,  including  also  the   declaration  of 
the  trust  on  which  it  is  to  be  held.   But  when 
we  see  from  the  latter  part  of  the  section, 
referring  particularly  to  an  assignment  if  distinct 
from  the  instrument  of  settlement,  that  this 
assignment  is  only  to  have  the  same  effect  as  if 
it  had  been  executed  by  an  adnlt,  "  as  valid  and 
effectual  as  if  the  person  executing  the  same 
were  of  the  full  age  of  twenty-one  years,"  it  ia 
impossible  to  asy  that  the  previous  part  of  the 
section  is  to  be  read  so  completely  as  a  separate 
enactment  that  a  settlement  made  in  pursuance 
of  it  is  to  have  a  gpreater  effect  than  is  given  to 
the  conveyance  or  assignment  of  the  property 
which  is  a  part  of,  or  necessary  for,  the  carrying 
into  execntion  of  the  instrnment  containing  the 
declaration  of  trust.   The  whole  of  the  section  is 
really  one  enactment,  as  I  think  is  shown  by  the 
proviso  which  follows :  "  Provided  always,  that 
this  enactment  shall  not  extend  to  powers  of 
which  it  is  expressly  declared  that  th^  shall  not 
be  exercised  by  an  infant."   Now  the  first  part 
of  the  section  refers  to  property  over  which  the 
in&uit  has  a  power  of  appointment,  as  well  as 
that  which  is  the  infant  s  own  property.  The 
proviso  refers  therefore  to  the  first  part  of  the 
section,  and  refers  not  only  to  that,  but  to  the 
concluding  part  of  it — it  treats  the  whole  section, 
as  in  my  opinion  it  ought  to  be  treated,  as  one 
enactment.   It  should  also  be  remembered  that, 
although  there  are  these  words  *'  in  possession, 
reversion,  remainder,  or  expectancy,"  the  section 
is  dealing  there  not  only  with  female  but  also 
with  male  infuits,  and  after  marriage  a  male, 
when  once  tlie  disability  of  in&ncy  is  removed, 
oan  dispose  of  his  reversionary  interest,  and  even 
in  some  casesm  wnnao  may,  because,  if  the  rever- 
Bicmor  remainder  is  settled  to  her  sopuratc  use, 
■he  has  power  notwithstanding  lovcituif  w  dis- 
pose of  it  as  if  she  were  a  feme  sole.    And  there- 
fore all  these  words,  notwithstanding  our  derision 
tint  the  Act  does  not  enable  an  infuit  to  dispose 


have  a  reasonable  and  sensible  construction,  in 
the  case  of  Re  Sampson  and  WaU  it  must  be 
remembered  the  post-nuptial  settlement  directed 
to  be  executed  was  one  of  property  settled  to 
the  separate  use  of  the  married  infant,  and  there- 
fore the  decision  of  Lord  Selborne  and  Fry,  L.J.. 
in  that  case  is  no  authority  in  favour  of  the  con- 
tention which  is  raised  by  the  respondents  on 
this  petition  that  this  settlement  of  a  reversion- 
ary interest  in  personalty,  although  executed  by 
a  married  woman,  was  hy  reason  of  this  Act  valid 
and  effectual,  and  bound  the  interest  when  it  fell 
into  possession  afterthedeterminatiimof  the  cover- 
ture.  Then,  although  it  was  hardly  argued  here, 
I  think  that,  as  the  Vice-ChaQcellor  relied  very 
strongly  on  the  inherent  power  of  the  Conrt  of 
Chancery  to  deal  not  only  with  its  wards,  but 
with  their  proper^,  it  will  be  proper  for  us  ''•o 
dispose  of  that  part  of  the  case.   How  has  toe- 
Court  of  Chancery  power  to  bind  the  propertj^  of 
its  wards  P   There  is  no  Act  of  Parliament  which 
imposes  a  forfeiture  of  the  property  of  an  infant 
ward  of  court  who  marries  without  leave.  The- 
court,  in  my  opinion,  has  no  authority  or  power 
to  impose  such  a  penalty  on  a  ward  woo  so- 
marries  as  the  taking  away  of  his  or  her  pro- 
perty.  If  the  court  can  make  a  valid  and 
effectual    settlement  of  its  ward's  property, 
it  is  in   fact    taking   away  that  prtrpertj, 
taking  away  the  absolute  interest  from  the  ward 
who  marries,  and  giving  it  to  children,  because 
those  are  not  the  same  persons  as  the  ward, 
although  it  may  probably  be  for  the  benefit  of  the 
ward  that  provision  should  be  made  for  the  future 
children  of  the  marriage;  and,  in  my  opinion,  i 
would  be  assuming  an  autocratic  power  whi( 
the  Court  of  Chancery  never  possessed,  andwhi 
the  High  Coart  does  not  possess,  if  without  ' 
statutory  authority  it  were  to  impoae  on  a  f 
who  marries  without  its  consent  the  penal 
binding  the  property  oE  the  ward  so  as  to  t 
away  from  him  or  her.   Mr.  Fischer  has  rr 
us  to  the  case  of  Re  Murray,  before  I> 
Leonurds,  where  this  question  whether  tl" 
had  soch  a  power  arose.   There  an  infan' 
court,  a  male,  having  married  without 
Lord  Chancellor  (Lcnrd  St.  Leonards)  v 
to  to  eniforce  a  settlement  of  his  prope 
not  read  the  judgment,  but  m  i 
Leonards  disclaims  any  power  so  to  f 
ward's  property,  or  to  compel  the  wr 
a  settlement ;  and  that  is  in  accor 
view  expressed  by  Tamer,  L.J.  in 
when,  the  settlement  having  be 
held  that  it  was  inefficacious  to 
law  of  the  infant  ward.   But  it 
always  the  coarse  of  the  court  t 
marries  a  ward  of  court  wither 
settlement.   Why,  and  how  ? 
the  husband  who  has  come 
and  who  would  have  acqo 
husband  but  for  the  into' 
from  gaining  any  benefit 
marrying  a  ward  of  con 
contempt,  and  the  oourt, 
tenipii,  enforoee  upon  the 
without  loave  thenecep 
which  he  woiitd  oLht.' 
riage  which  was  celeV 
the  court.   But  it  h< 
order  a  ward  of  cor 
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this  settlement  as  one  'which  at  the  time  of  its 
execution  was  iiie£Eecttial  in  any  way  to  bind  this 
reversionuy  interest.  There  was  a  power  of 
advancement  under  the  will  ci  the  father,  and 
long  before  the  divorce  a  sum  of  50001.,  the 
life  interest  wherein  the  mother  gave  up,  was 
with  the  assent  and  knowledge  of  the  then  Mrs. 
Seaton  transferred  to  the  trustees  of  the  settle- 
ment. That  is  said  to  have  been  a  confirmation  of 
the  deed ;  bub  at  that  time  she  was  a  married 
woman,  and  as  snch  incapable  of  dealing  with 
the  interest  which  she  might  ao^nire  by  survivor- 
ship, and  I  cannot  see  how  allowing  that  sum  to 
be  transferred  to  the  trustees  of  the  settlement, 
when,  if  so  transferred,  it  would  have  become  the 
property  of  the  husband,  can  be  looked  upon  as 
m  any  way  m^dng  effectual  as  against  her  a 
settlement  of  the  interest  which,after  the  marriage 
was  dissolved,  ^e  had  in  this  property  which 
came  to  her  aa/«M  sole.  Had  a  case  of  election, 
as  between  the  wife  and  hnsband,  bera  raised — 
had  it  been  nrged  that  she  on  that  occasion  took 
advantage  of  the  settlement  by  requesting  her 
husband  to  give  up  that  which  otherwise  would 
have  been  his  own  property,  and  was  now  sedcing 
to  deprive  him  of  any  right  he  bad  acquired 
nnder  ths  settlement  by  this  fund  falling  into 
possession,  I  could  have  understood  the  argu- 
ment that,  as  between  herself  and  her  husband, 
she  had  bound  herself  by  taking  advantage  of  the 
settlement.  But,  as  between  herself  and  the 
respondents,  there  can  be  no  such  question  of 
election.  Then,  what  was  chiefly  pressed  upon 
us,  and  was  probably  the  most  important  matter 
to  be  considered,  woa  ^ia :  There  were  proceed- 
ings of  two  kinds  in  the  Divorce  Court ;  first, 
for  a  judicial  separation,  and  afterwards  a  divorce 
was  obtained  and  a  decree  for  the  dissolution  of 
tiie  marriage.  After  the  decree,  the  present 
appellant  petitioned  the  Divorce  Court  to  deal 
with  the  settlement  under  the  large  powers 
conferred  on  that  court,  and  also  asked  personally 
to  be  relieved  from  a  payment  to  her  husband  of 
1202.  a  year  which  she  had  been  ordered  by  the 
conrt  to  pay  to  him  when  she  obtained  the  decree 
of  judicial  separation.  It  is  said  that,  by  that 
proceeding,  and  the  order  which  she  took,  she  did 
confirm  this  settlement,  which,  up  to  that  time, 
I  treat  as  not  in  any  way  binding  upon  her. 
There  is  not  here,  in  my  opinion,  any  question  of 
acquiescence.  If  there  is  an  instrument  which 
is  binding  until  set  aside,  acquiescence  is  most 
important ;  bat  the  instrument  in  this  case, 
nmeas  it  has  beoa  validated  and  made  binding  by 
aoT  subsequent  act  of  this  ladr  alter  becoming 
tmjurU,  is  inoperative  to  so  bind  the  reversionary 
interest  which  she  now  claims.  We  have  not, 
therefore,  to  deal  with  the  ordinary  question  of 
acquiescence,  which  prevents  a  person  from  after- 
wards raising  as  against  an  instrument,  or  as 
against  any  act  done,  the  right  not  of  saying  that 
the  instrument  is  inoperative,  bat  of  claiming  to 
be  relieved  from  a  fetter  put  upon  him  by  the 
instrument.  The  appellant  here  says,  "  No  fetter 
is  put  upon  me  by  this  instrument,"  and,  in  my 
opinion,  she  is  rignt  in  so  saying.  But  what  did 
Bhe  do  P  She  presented  a  petition,  and  that 
petition,  and  the  report  of  the  master  made  upon 
it,  did  undoubted^  refer  to  the  settlement,  and 


possession  during  the  coverture,  by  the  advmnoe 
made  by  the  tmstees  ai  the  will  to  the  troateea 
of  her  settlement.  On  her  petition  she  repre- 
sented that  she  had  Bomething  like  3001.  a  year, 
and  an  order  was  made  relieving  her  from  paying 
the  1201.  A  variation  was  then  made  of  the 
settlement,  and  the  husband  was  ordered  to  pay 
to  her  for  the  maintenance  of  her  two  yonnger 
children  125!.  a  year  until  further  order.  It  is 
said  that  that  amounted  to  a  reoc^ition  of  the 
whole  settlement  ae  binding.  In  my  opinion,  it 
did  nothing  of  the  kind,  and  I  entirely  omit  all 
evidence  as  to  whether  she  knew  of  her  rights  or 
not.  Her  explication  to  the  court  related  solely 
to  this.  Her  late  husband  had  a  joint  power  m 
appointment  with  her  over  the  funds  in  settle* 
ment  between  the  children.  As  a  matter  of  fact 
there  was  at  that  time  a  snm  of  50001.  or  there- 
abouts subject  to  the  trusts  of  the  settlement,  and 
the  joint  power  would  ftpply  to  that  sum.  In  her 
petition  she  recited  the  settlement,  noc  as  ad- 
mitting that  the  whole  of  this  20,0001.  was  subject 
to  it,  but  for  the  purpose  of  showing  to  the  ooort 
what  income  she  at  that  moment  had.  It  ia 
very  true  that  she  made  no  mention  of  the  fact 
(even  if  she  knew  it)  that  she  could  claim  the 
whole  of  this  20,000!.  The  only  question  then 
before  the  court  was,  in  what  manner  this  settle- 
ment, which  as  to  some  of  the  property  did  bind 
the  lady,  ought  to  be  varied ;  what  income  she 
had  to  enable  the  court  to  determine  whether 
she  should  continue  to  pay  1201.  a  year  to  her 
late  hnsband,  and  whether  he  ought  to  do  any- 
thing to  provide  for  the  younger  children. 
knowing  that  she  was  not  bound  by  the  settle- 
ment, she  had  done  that  which  amounted  to  « 
declaration  of  trust  of  the  20,0001.  now  in  craee- 
tion,  that  would  have  been  effectual  to  bind  ner; 
bat  there  is  nothing  of  the  kind.  Keither  the 
petition  nor  the  report  of  the  master  nor  any  o£ 
the  proceedings  in  any  way  pointed  to  a  declara- 
tion of  the  trust  of  this  property,  or  as  imposing 
on  it  any  fresh  fetter  or  any  formal  trust ;  bat 
there  ia  merely  a  recital  of  a  setdement,  which  as 
I  say  was  valid,  because  as  regards  the  5000L  it 
was  the  settlement  of  the  husband  and  binding 
on  him,  and  her  income  was  in  fact  derived  under 
the  settlement.  I  think  those  proceedings  coald 
not  be  treated  as  anything  done  by  her  validating 
and  making  binding  upon  her  that  deed  which  up 
to  that  moment  was  ineffectual  to  pass  this  pro- 
perty. But  it  is  said  that  asking  to  vary  an  in- 
strument recognises  it  as  binding.  To  my  mind 
there  is  a  fallacy  in  that  statement.  If  there  had 
been  no  property  whatever  subject  to  this  settle- 
ment the  difficulty  would  have  been  greater,  but 
in  fact  them  was  50001.  subject  to  it,  and  asking 
to  vary  the  aettlement,  although  an  admission 
that  there  was  a  settlement  of  a  sum  of  money  to 
be  dealt  with,  did  not  amount  to  a  fresh  execution 
b^  her  as  if  she,  being  a  feme  tole  again,  had 
signed,  sealed,  and  delivered  this  'deed,  so  as  to 
make  this  assignment  operative,  not  only  as 
against  her  huaband — ^which  it  clearly  was,  and 
bad  aa  such  been  acted  upon — but  to  make  it  her 
own  deed ;  for  we  must  remember  that  as  r^ards 
this  reversion  it  is  no  question  of  a  voidable  in- 
strument— as  against  the  lady  the  instrument  is 
null  and  nttorly  inoperative^  nnlesB  she  has  doa* 
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Aafe  which,  while  not  amonnting  to  a  coufirma- 
tion,  because  there  was  nothing  to  confirm,  gires 
Talidity  de  novo  to  an  instrument  which  up  to  that 
time  has  as  regards  her  no  existence.  It  is  further 
said  that,  if  the  facts  had  been  known,  the  pavment 
hy  the  husband  to  her  of  125Z.  per  annum  for  the 
maintenance  of  the  children  ought  not  to  have 
been  ordered.  That  order  only  provided  for 
what  ought  to  be  done  so  as  to  meet  her  neces- 
sities while  ber  income  amounted  only  to  between 
8001.  and  40CL  a  year,  and  I  think  the  ooort  would 
have  acted  vrongly  if  it  had  directed  a  sale  of 
the  reTendonary  interest.  I  am  not  going  to 
attempt  to  bind  the  Divorce  Court,  or  to  dictate 
what  It  ought  to  do;  but  it  is  obrions  that  an 
application  might  be  made  to  the  court  under 
the  altered  circumstances  of  the  caae  for  the 
purpose  of  reliering  the  husband  from  his  pay- 
ment. It  might  have  been  made  when  the  rever- 
sion  fell  in,  even  if  it  had  been  bound  bv  the  settle- 
ment, on  the  ground  that  the  late  wife  nad  a  much 
larger  income  than  when  the  order  was  made, 
and  that,  therefore,  as  the  order  was  only  until 
fnrther  order  the  amount  ought  to  be  reduced. 
But,  in  my  opinion,  the  fact  that  the  amount 
ordered  to  be  paid  by  him  would  be  too  large  a 
sum  to  be  required  under  the  altered  circum- 
stances, does  not  give  the  order,  which  under  the 
then  existing  circumstances  was  rightly  made, 
the  oSect  ox  making  this  settlement  binding  on 
the  petitioner  here.  The  petitioner,  therefore, 
coming  here  simply  to  ask  that  her  own  property 
shnnla  be  given  to  her — ^property  which  fell  into 
possession  after  the  dissolution  of  the  marriage, 
IS,  1  think,  asking  for  what  she  is  entitled  to,  and 
there  is  no  effectnal  bar  or  obstacle  to  the  granting 
of  that  relief  to  her.  In  my  opinion  the  order  ra 
the  Vice-Chancellor  should  be  reversed,  and  au 
order  made  in  accordance  with  the  first  prayer  of 
the  petition,  which  asks  for  a  transfer  out  of  court 
of  the  whole  fund. 

LisBLisT.  L.J.— I  have  come  to  the  same  con- 
clusion. This  marriage  took  place  in  1862,  after 
the  passing  of  the  Infants'  Settlement  Act.  which 
came  into  operation  in  1855.  If  this  settlement 
had  been  executed  before  the  marriage,  there  is 
no  doubt  that  it  would  have  been  operative  as  to 
this  reversionary  personal  estate,  the  lady  being 
subject  only  to  the  disability  of  in&ncy ;  uid  the 
Act  having  got  rid  of  that  disability,  she  could 
have  made  a  valid  settlement,  and  had  she  done 
that  which  she  ought  to  have  done,  the  settlemeut 
would  have  bound  her  reTersionnrj  interest  in  the 
personal  estate  in  question.  But  she  did  not. 
She  married  first,  and  this  settlement  was  made 
after  marriage,  and  a  considerable  difficulty  arises. 
The  first  point  to  consider  is,  whether  by  reason 
of  the  Infanta'  Settlement  Act  itself  the  liettle- 
ment  made  by  her  after  marriage  bound  this 
reversionary  interest  in  her  personal  estate.  If 
you  look  at  the  Act  alone,  it  appears  to  me  to  be 
impossible  to  come  to  the  conclnsion  that  the  Act 
removed  any  disability  except  that  of  infancy.  I 
think  it  is  plain  from  the  whole  of  the  Act, 
whether  read  as  a  whole  or  in  portions,  that  its 
object  is  to  deal  with  the  incapacity  of  infants ;  it 
has  no  other  object,  either  expressed  or  to  be 
gathered  from  its  language ;  and  although  it  is 
verv  true  that  it  has  b(?en  decided  in  Se  Sampton 
ana  Wall  that  the  Act  relates  to  settlements 
made  upon  the  occasion  of  marriage,  neither  that 
decision  nor  any  other  wuranta  the  infemice  that 
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it  ought  to  hare  been.  That  is  to  M7,  in  other 
words,  altboagh  it  was  executed  Biter  marriage, 
it  ought  to  have  been  heldaa  effeotnal  as  against 
the  infant  aa  it  she  had  ezeoafced  it  when  she  ought 
to  have  done.  At  one  time  I  felt  a  little  difficulty 
«boat  it ;  bnt  the  cases  referred  to  bj  Mr.  Fischer, 
and  especiaJly  the  case  of  Field  v.  Moure,  have 
removed  all  difficulty  as  to  that  point.  Those 
cases  have  satisfied  me  that  the  court  could  not 
in  exercising  any  jurisdiction  that  it  has  ever 
exercised  have  forced  the  ward  to  execute  this 
settlement  before  marriage.  The  court  would 
have  said :  "  If  yon  no  not  choose  to  execute  the 
settlement  we  shall  prohibit  the  marriage  until 
you  are  twenty-one.  That  is  the  outside  the 
court  could  have  done ;  but  the  court  could  not 
have  compelled  the  ward  to  have  executed  such  a 
settlement  as  this  before  mwrriage.  If  so,  I  do 
not  see  on  what  ground  we  can  hcdd  that  a  settle- 
ment after  marriage  ought  to  be  treated  as  if  it 
had  been  executed  before,  the  court  having  no 
power  to  force  award  to  execute  it.  A  reference 
to  those  two  cases,  and  especially  to  the  very 
instructive  judgment  of  Turner  L.J.  in  Field  v. 
Moore,  has  satisfied  me  that  we  cannot  treat  this 
settlement  as  executed  at  any  other  than  the' 
actual  date  of  its  execution.  Accordingly,  it 
appears  to  me  impossible  to  hold  that  this  settle- 
ment was  binding  on  the  lady  as  regards  her 
reversion,  the  reason  being  that  she  was  not  only 
an  infant,  but  that  she  was  a  married  woman,  and, 
although  as  an  infant  she  was  free  from  disability 
bv  reason  of  the  Act  of  Parliament,  the  other  dis- 
aoUity  which  arises  from  coverture  renders  the 
4eed  wholly  inoperative.  I  wish  to  add  that 
I  mean  1^  wholly  inoperative  actually  void, 
4ULd,  as  such,  it  was  not  binding  on  her 
at  all ;  it  was  incapable  of  ratification,  incap- 
able of  confirmation,  lliat  becomes  important 
in  consideriiur  what  took  place  afterwards.  It  is 
said  that,  at  all  events  circumstances  have  occurred 
since  the  marriage  and  sicce  the  execution  of  the 
settlement  which  hare  rendered  it  binding  on  her. 
The  first  point  alluded  to  was  what  took  place  in 
1873,  when  the  mother  made  a  present  in  fact  to 
the  trustees  of  5000Z.,  part  of  this  reversionary 
interest,  and  introduced  it  into  the  settlement. 
That  was  concurred  in  by  the  lady.  What  was 
the  effect  of  that  P  As  regards  the  50002.,  I  take 
it  it  was  a  new  disposition  by  everybody  of  that 
money,  and  to  that  extent  the  settlement  appears 
to  me  to  become  binding  on  everybody.  It  was 
reduced  into  possession  by  the  act  of  the  mother 
and  by  the  (Mmsent  of  the  husband.  It  was 
bound  DV  the  settlement,  and  it  was  held  on  the 
trusts  of  the  settlement.  When  we  come  to  look 
further  and  see  whether  what  took  place  then 
became  a  new  disposition  of  what  was  left  of  the 
reversionary  interest,  I  fail  to  see  any  si^  of  any- 
thing of  the  kind.  In  the  first  place,  be  it  remem- 
bered that  it  was  not  competent  to  this  lad^  then 
to  make  a  new  disposition  of  her  reversionary 
interest  in  her  personal  estate.  She  was  as  in- 
oapable  then  of  making  any  fresh  disposition  of 
it  as  she  was  when  she  originally  made  the  settle- 
ment. After  the  lady  obtained  her  divorce  she 
became  auiJurU ;  she  was  removed  from  the  in- 
capacity of  coverture,  and  then  it  did  become 
competent  to  her,  I  do  not  say  to  confirm  the 
original  settlement,  but  to  miUce  a  new  disposition. 


anything  with  that  intent,  if  that  had  been  the 
object,  or  even  the  inevitable  and  necessary  con- 
seqnenoe  of  what  she  was  domg,  she  mi^  be 
held  to  be  bound  by -that  settlement,  not  on  the 

ground  of  ratification  or  otherwise,  but  on  the 
ground  that  she  had  in  effect  made  a  new  di» 
position  of  property  of  which  she  was  at  that  time 
capable  of  disposing.  When  we  come  to  examine 
what  she  did,  for  the  reasons  given  by  Cotton,  ItJ. 
which  I  need  not  repeat,  it  seems  to  me  perfectly 
impossible  to  say  that  she  made  any  new  dis- 
position of  her  reversionary  interest  in  1882  and 
1883  when  she  presented  a  petition  to  the  Divorce 
Court  for  the  purpose  of  excluding  her  husband 
from  the  power  of  appointment  which  he  had, 
both  as  to  the  5000Z.,  the  subject  of  the  settle- 
ment, and  as  to  the  reversionary  interest.  The 
reason  why  I  say  it  is  impossible  to  bold  what  she 
did  then  was  a  new  dispositicm  is  this :  she  did  not 
know  of  the  fact  that  she  had  any  lif^  to  do  it, 
and  whether  she  knew  it  or  not  it  never  was 
present  to  her  mind,  or  to  the  mind  of  anybody 
else ;  no  one  dreamt  that  she  was  doing  any  such 
thing,  and  it  would  be  a  strong  thing  to  say  that 
what  she  did  then  amounted  necesasrilj,  tad  by 
inference  of  law,  to  a  settlement  or  new  dia- 
position  of  her  property.  Besides  which,  for 
the  reasons  given,  I  do  not  see  how  we  are 
driven  by  any  logical  necessity  to  hold  that 
she  did  conduct  herself  so  as  to  bind  her 
interest,  or  with  any  intention  to  make  a  new 
disposition  of  the  property.  It  appears  to  me, 
for  the  reasons  I  have  given,  the  property  in 
question  has  never  ceased  to  be  hers,  and  that 
sne  is  entitled  to  it.  The  appeal  will  therefore 
be  allowed,  and  the  ordinary  consequences  must 
follow. 

Loras,  ImT. — am  of  the  same  <9iDion.  It  is 
important  in  this  case  to  consider  the  law  with 
r^ard  to  married  women  and  infants  at  tbe  date 

of  the  jMtssing  of  the  Infants'  Settlement  Act  185& 
At  that  date  the  wife's  reversionary  eho§e  t» 
{iciion  at  the  time  of  the  marriage,  accruing 
during  the  marriage,  vested  in  the  husband,  sub- 
ject to  the  right  of  the  wife  ^  survivorship  if 
not  reduced  into  possession.  The  husband  and 
wife  together  could  not,  nor  could  either 
separately,  dispose  of  her  reversionary  persoDsl 

Eiroperty,  legal  or  equitable,  so  aa  to  bar  her  right 
<y  survivorship ;  and  this  was  the  case  whether 
the  married  woman  was  an  infant  or  adult.  Kow 
that  was  the  law  with  regard  to  married  women 
down  to  1655.  Down  to  1855,  when  the  Infants' 
Settlement  Act  was  passed,  no  infant,  either 
male  or  female  could  make  any  valid  settle- 
ment of  his  or  her  propertjt  and  it  was  to 
remove  this  defect  in  the  law  that  that  Act  was 
passed.  Twoyears  after  the  passing  of  that  Act, 
the  20  &  21  Vict.  c.  57  (commonly  called  Malina* 
Act)  was  passed,  which  enabled  a  married  woman 
to  dispose  of  her  reversionary  interest  in  personal 
property  in  manner  provided  for  by  that  Act. 
The  important  question  raised  in  this  case,  the 
only  important  question,  is,  what  is  the  true  con- 
struction of  this  Infants'  Settlement  Act  1855. 
It  has  been  contended  by  the  respondents  that  it 
removes  not  only  the  disability  of  infancy,  bnt 
also  the  disability  of  coverture  in  respect  of  a 
married  woman's  disposition  of  her  reversionary 
personal  estate— that  in  fact,  in  the  case  of  a 
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female  infant,  it  anticipates  the  proTiaions  of 
Malins'  Act,  and  envbles  an  inunt  married 
woman  to  do  that  which  an  adalt  married  woman 
could  not  do  until  the  passing  of  Malins'  Act, 
aad  then  only  when  the  husband  concnrredsnd 
the  deed  was  acknowledged  parsoant  to  3  &  4 
WilL  4,  c.  74,  a.  2.  I  arn^  clear  that  thia  conten- 
tion cannot  be  maintained.  All  the  Infimts' 
Settlement  Act  did  was  to  remove  the  diaability  of 
infancy.  It  enabled  infants  to  do  what  adults 
oould  do  with  respect  to  settlements  on  their 
marriage,  subject  to  certain  saf^^ards  provided 
by  that  Act.  It,  in  fact,  enabled  an  infant,  with 
the'Banction  of  the  court,  to  make  the  same  settle- 
ment on  marriage  as  an  adult  could  make,  but  it 
did  nothing  more.  The  infant  conld  not  deal 
with  her  reversionary  eho$e  in  aeiion  except  as 
an  adalt  married  woman  could.  To  my  mind, 
and  I  have  entertained  a  strong  view  of  the  matter 
from  the  first,  the  Act  is  simple  and  clear  in  its 
language,  and  no  argnments  which  have  been 
■d£ic»d  have  thrown,  according  to  my  view,  any 
donbt  upon  that  which  is  the  troe  constmction 
of  the  Act,  whioh  ia  that  which  I  have  just  stated. 
The  oaaeof  Be  Bampeon  emd  Wall  was  refiBrred  to 
daring  the  argument.  That  case  has  established 
that  tnia  Infants*  Settlement  Act  applies  not 
only  to  uite*nnptial,  bnt  also  to  post-nuptial 
settlemraitB.  That  is  a  decision  which  the  court 
cannot  question,  and  it  is  not  for  me  to  express 
any  opinion  with  regard  to  the  propriety  of  that 
decision.  That  being  the  ease,  this  settlement 
was,  with  regard  to  any  reversionarr  personal 
estate  of  the  wife  which  was  not  reduced  into 
possession  daring  the  coverture,  inoperative  and 
void.  But  then  there  was  another  contention.  It 
was  said  that,  independently  of  that  Act,  there 
was  au  inherent  jurisdiction  in  the  Court  of 
Chancery  that  justified  the  conrt  in  binding  the 
property  of  its  ward.  It  mast  be  recollected 
that  neither  before  nor  after  marriage  can  the 
Court  of  Chancery  compel  an  infant  ward  to 
execute  a  settlement.  It  can  only  refuse  to 
sanction  the  marriage  daring  the  minority  of 
the  infant  ward.  There  is  no  authority,  so  far 
na  I  can  see,  for  this  contention  of  the  inherent 
jurisdiction  of  the  conrt.  There  is  no  authority 
for  the  proposition  that  the  court  has  power  to 
impose  a  penalty  which  in  effect  is  taking  away 
from  the  infant  ward  a  power  of  disposition  over 
that  infant  ward's  property  which  in  certain  cir- 
cumstances would  belong  to  that  ward.  That  is 
a  contention,  I  think,  which  cannot  be 
supported.  But  it  was  also  said  that,  inde- 
pendently of  the  Infants*  Settlement  Act,  inde- 
pendently of  this  allied  inherent  power  of  the 
court,  in  this  particular  tmae  the  lady  had  by  her 
conduct  confirmed  this  settlement.  Aocordinjg 
to  my  view,  there  is  no  ground  whatever  for  this 
anggestion.  There  is  a  very  ahrat  and  simple 
answer  to  it  beyond  other  matters  which  might 
be  suggested.  That  answer  is  this,  that  the 
settlement  being  void  conld  not  be  confirmed.  It 
was  also  suggested  t.hat  after  the  divorce  there 
was  some  new  disposition  of  this  property  by  the 
married  lady.  I  quite  agree  with  what  has  been 
said  by  Lindley,  L.J.  I  am  clear  that  there  is  no 
ground  for  that  contention.  The  lad^  did  not 
know  her  rights,  and  what  is  more  important 
still,  there  is  not  the  slightest  ground  for  suggest- 
ing that  she  ever  intended  to  make  any  new  dis- 
position of  the  property  in  question.  For  all 
Vol.  LVI.,  K.a.,  1447.* 
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(d)  That  flT6  porsona  (there  umed)  ihaU  be  appointed 
tiie  committee  of  inspeotios  under  this  scheme  of 
arranf^ment  for  the  piupoBe  of  ■nperin tending  the 
admicistration  of  the  oebtor'a  proper^,  three  of  whom 
shall  form  a  qaomm. 

(<)  That  the  provisiooB  of  sect.  22  of  the  Bankmptcy 
Aet  1S83  shall  bo  far  aa  the  same  are  applicable  appl^ 
to  the  committee  of  inspection  under  this  scheme. 

(/)  That  npon  the  confirmation  of  this  scheme  by  the 
creditors  the  official  reoeiver  do  apply  to  the  coort  for 
its  apptoral  of  the  Mme. 

Tbe  official  receiver  reported  (inier  alia) : 

That  the  debtor's  proposal  for  a  scheme  of  arrange- 
ment is  reasonable,  oaTinff  refrard  tothe  diffionlties  and 
delays  which  it  is  probablu  will  attend  the  realisation 
of  tbe  property,  and  to  the  provisionB  contained  in  the 
eaid  proposal  relating  to  sect.  27  of  the  Act,  and  to  the 
assistance  which  the  debtor  shall  render  to  the  trnstee 
in  carrying  ont  tho  same.  In  view,  however,  of  the 
natnre  of  tho  asHct?,  and  tln'  fac-t  that  the  scheme  does 
not  vest  ill  or  confer  upon  the  trnstee  any  property  or 
power  beyond  that  which  would  vest  in  or  be  exeroia- 
able  by  a,  trnntoe  in  baukmptcy,  tho  official  receirer  is 
nnable  to  report  that  the  scheme  is  calcnlated  to  benefit 
the  oreiUtora  to  any  greater  extent  than  administration 
in  bankruptcy. 

Mr.  RejTi^trar  Giffitrd  havinff  approved  this 
scheme,  H.  L.  Miscliotfsheim,  adiawinfcingeredi- 
tor,  appeal<;d  to  tliis  court. 

Cooper  Willis,  Q.C.  and  Woodjall  for  tlie 
appellant. — Tlie  ficlionic  i.s  contrar}'  to  tlm  inten- 
tion of  the  Bankruptcy  Act  18813,  t*incc  it  in  effect 
remoTOH  the  eontrol  of  the  court  from  an  adminis- 
tration in  bankruptcy.  It  purports  to  give  the 
trnstee  all  tho  powers  of  a  trastee  in  bantmptcy, 
bnt  it  cannot  do  this  by  agreement.  It  cannot 
give  the  trnstee  tb«  povani  of  eramining  on  oath 
which  «r»  spcna  hj  met.  97  of  the  Aaokrapfa^ 
Act  188^  and  «^  an  of  the  graaMat  im- 
portance: 

A  fopte  FMmmv  }  a*  Aaal^  27  g.  &  OB. 
They  alao  cited 

ffcmuM  lor  iSw  debtor^-Tbe  court  will  not 
mtertm  with  I2w  diBmtton  ot  the  r^^trar, 
provided  that  the  scheme  contains  nothing  nn- 
reaaonable.  It  will  be  advantageous  to  the 
creditors  that  the  debtor  shoold  not  be  made 
imiknpL. 

Coaptr  WiXKMt  <)-0.  n{^ed. 

LoA.  Bran,  ]£&.— i&i  this  case  I  think  that 
the  circnmstfuices  disclosed  by  the  scheme  show 
that  the  creditors  will  require  all  the  powers  given 
by  the  Bankmptcy  Act  1883.  The  scheme  which 
they  have  formed  clearly  intended  to  give,  it  it 
could  do  so,  all  the  powers  conferred  by  the  Act, 
and  tho  creditors  get  nothing  more  under  it  than 
they  would  have  got  if  the  bankruptcy  had 
proceeded.  'I'hc  nchomo  therefore  ii'wi-^  them  no 
advanta^'?.  ^nd  on  that  ground  I  think  it  would 
be  bad,  and  ought  not  to  be  confirmed.  But  not 
only  dues  it  uive  tlieni  no  advanta^t",  hut  it  gives 
them  even  power  than  tluy  would  have  had 
in  the  bimkruptcy.  because  sect.  '21  cannot  be 
incorporati'd  with  a  scheme  agrooment, 
although  they  have  attempted  to  do  aa  It  is 
clear  that  seot.  27  conUl  not  be  pxA  in  ft»raa  br  the 
Gonrfe  <n  the  anplfeation  of  »  trustee  under  a 
schetnv.  T  think  that  the  scheme  is  therefore 
not  cafMhlo  of  adoption  nndor  the  statute,  that  it 
is  not  advantogeouK  to  the  creditors,  and  that  it 
ought  not  to  bo  confirmed.  It  follows  therefore 
that  this  appeal  most  be  allowed. 


Saesttoa  arises  unaer  seci^.  lo,  snD-secij.  o,  ui  too 
lankmptcy  Act  1883.  The  scheme,  in  order  to 
gain  the  approval  of  the  court,  mnst  be  reaaonable 
and  calculated  to  benefit  the  general  body  cf 
creditors.  It  must  fulfil  both  those  reqnisites, 
and  if  it  is  deficient  in  either  it  cannot  be  affirmed. 
The  creditors  here  were  of  opinion  that  thqr 
would  need  to  avail  themselves  of  sect.  27  of  the 
Act,  and  they  have  endeavoared  to  expressly 
incorporate  it  in  the  scheme.  Bat  it  has  been 
held  that  the  coart  has  no  power  to  enforce 
sect  27  on  the  application  of  a  trnstee  under  a 
scheme.  In  my  opinion  the  effect  of  the  scheme 
is  simply  to  remove  the  control  of  the  court  and 
to  push  it  farther  away  from  the  administration  of 
the  bankrupt's  estate.  It  gives  less  powers  than 
the  creditors  would  have  if  the  bankruptcy  pro- 
ceeded, and  therefore  it  is  not  caloolated  to 
benefit  the  general  body  of  the  <»edUotB»aadflii» 
not  be  approved  by  the  court. 

LoF£s,  L.J. — In  order  that  a  scheme  of  composi* 
tion  may  be  confirmed  it  must  be  reasonable  and 
of  benefit  to  the  general  body  of  creditors.  This 

scheme  does  not  fulfil  those  requirements.  The 
creditors  are  scckint?  to  have  an  administration 
in  bankruptcy  without  giving  the  court  control 
over  it.  It  i.s  clear  that  they  cannot  avail  them- 
selves of  sect.  '^7,  and  therefore  it  pives  the 
creditors  less  power  than  they  would  Iiavo  in  a 
bankruptcy,  and  the  expenses  would,  I  think, 
probably  be  heavier.  1  agree  therefore  in  thinking 
that  this  appeal  must  succeed,  j^^^  aSUnneL 

Solicitors  for  the  appellant,  FreshfiatA  aid 

WtBtONM. 

SoUdtor  Ibr  tbe  debtor.  JtanuO. 


JUotf  6aiM2 13. 
(Before  Lord  Bwrw,  WW ,  gar  aadLcPiBiLJJ.) 
£0  ports  BOABSO*  Tun;  AaMvnov.C^ 

Banhrupteg—Ea^nng  ittual  and  proper  ioiit*  if 

account— Banhru^  Ad  1883  (46  f  47  W* 

c.  .V2),  8.  28,  sub-sect.  Z  (a.) 

By  sect.  28  of  the  Bankruptcy  Act  1883  the  court 
ha$  power  either  io  refuse  or  to  suspend  am  onfar 
for  diechairge  vihere  a  hanterupt  has  omitted  ie 
heap  ttich  book* <^ aeeommi a*  are  nanal  andpro- 
per  in  fie  Irmburn  earUfwZ  on  by  hivt,^  and  as 
Buffieienily  diedote  hie  hutiness  tramaaetioiu  and 
finannal  position  wu,kin  the  tkre$  yetr$ 
immedialely  preceding  his  banhrwptey. 

M.,  who  v;a8  a  hatter  by  trade,  made  certain  par- 
diascs  ill  land  with  a  view  to  reselling  it  at  « 
■pruiit.  He  had  kept  the  usual  and  propa'  iwwt* 
in  his  trade  aa  a  halter,  but  hud  omiiifd  to  leep 
any  books  icifh  respect  to  his  speculation  in  land. 

Held  {per  Lord  Eahcr,  and  Lopes.  L.J..  Fr^j. 

L.J.  dtsseiiliiig),  that  he  teas  not  bound  I"  do  so, 
and  that  the  sedion  only  rc/'n'mZ  'i  lanhTiifl 
engaged  in  hufiiiif.s.^  in  hai'ij  I;i'pt  iJi'-  h'-ik-i  iiswU 
and  proper  to  such  business  in  aproper  wai/. 

Appeal  from  the  decisi<u  at  a  diTinoBal  ooBft 

(Mathew  and  Cave,  J.I.). 

The  bankrupt  c  urried  on  liu'^iin'-^s  as  a  liatter 
at  Brighton.  Some  years  betore  liis  Imnkniptcy 
he  derived  from  hi.s  father  two  jirufxTiies.  one 

~  (a)  BeporM  br  A.  H.  Bittlbsiok,  Em^  B»nUWr«t-lAV< 


Or.  OF  App.] 


E»  parte  Boasd  op  Tradz;  £e  H 


<tt  them  beinf^  some  buUdinffs  situated  in  the 
rear  of  the  King's-road,  BriKhton,  and  the  other 
being  land  at  Rasper,  near  Horaham.  Prior  to 
1880  he  had  mortgaged  both  properties,  and  in 
1880  and  snbsequently  he  bought  the  freehold  and 
leasehold  interests  in  certain  honse  properties 
adjoining  his  property  in  the  King's-road,  and  in 
order  to  pay  for  them  he  further  mortgaged  the 
property  derived  from  his  father.  The  purchases 
were  made  in  the  expectation  of  being  able  to  sell 
All  hia  property  at  Brighton  to  certain  projected 
companiBB  at  a  profit- 
In  1883  the  bankrupt'  incurred  considerable 
liabilities  in  promoting  an  hotel  company  to  bay 
up  bis  properties  in  and  near  the  King's-road,  and 
in  order  to  provide  for  payment  of  the  sums  to 
-which  he  thus  became  liable  he  borrowed  money 
at  a  high  rate  of  interest.  This  interest,  and  the 
interest  upon  the  mortgages,  having  become 
g;reatly  in  arrear,  a  receiving  order  was  made 
against  him  on  the  24th  May  The  forma- 

tion of  the  projected  hotel  company  was  there- 
upon stoppeO]  and  the  properties  at  Brighton  and 
Busper  were  sold  by  the  mortgagees,  hut  the 
amount  thus  ivulisod  did  not  cover  the  mortgage 
debts  and  the  iiitiTcst  due  thereon. 

The  batiknipL  had  kept  the  usual  and  proper 
1km^o£  account  in  hi»  busineasMfthMAori  which 
-wm  regularly  balanced,  and  irllich  discJosed  his 
bannees  feransaofeions  aodhis  &uuMnid  pomtion  as 
»  hitter.  The  booira  showed  that  he  had  carried 

on  the  hatter's  business  nt  a  profit.  He  had.  how- 
vrer,  kept  no  hooks  of  arconnt  in  respect  (if  liis 
tmiuactions  in  land,  or  of  the  linbilities  lie  in- 
namA  in  attempting  to  flout  the  hotel  company. 

Upon  application  to  the  judi^e  of  t)ie  liritjhton 
County  Cimrt  for  his  disclmrLriM  It- nlliciitl  receiver 
reported  that  he  had  not  kcp(  ^^tich  aeeoutits  as 
were  usual  and  proper  in  the  hur^iness  carried  on 
by  him,  and  as  sufficiently  disc'loned  his  liusinesa 
transactions  and  financial  position,  and  that  liis 
bankruptcy  had  heen  l)i'oui,'iit  iiljour.  by  rash  and 
hazardous  speculati<jns.  'Vhc  i  'minty  ('ourt  jiidtre 
found  that  the  ouly  business  carried  on  by  the 
hmkni^  WM  the  basiness  of  a  hatter,  and  held 
that  he  was  only  bonnd  under  sect.  28,  sub-sect 
9  (a.)  of  tlic  llankrnptcfy  Act  1888  to  keep  the 
nsou  and  ])roper  books  in  respect  of  such  tmsi* 
nan,  and  therefore  decided  in  favour  of  the  bank- 
rupt on  that  point,  but  suspended  his  discharge 
for  twelve  months  on  the  ground  that  his  bank- 
rnptcy  had  been  faranght  aboitt  hf  nsh  find  haxar- 
dous  speculation. 

This  debisioa  «m  npheM  by  the  BiTisional 
Court. 

The  Board  of  Trade  appe;i]ed  upon  the  (piestion 
whether  tlie  (h'btor  had  omitted  to  l-;i'C]i  usual 
and  proper  books  of  account, 

^^l'.ir  MnrheurAe  (Sir  'Edward  Clarke,  S.-G.,  with 
him)  for  the  Board  o£  Trade. — The  bankrupt  is 
bouud  to  keep  such  hooks  as  will  disclose  his 
financial  position*  whether  he  is  in  basiness  or 
not. 

The  bftnkmpti  did  not  appear.  Cur.adv.vuU. 

XayV.i. — Lord  E.siier,  M.R.  —  In  this  case  a 
person,  wlio  had  been  adjudicated  hankru])t, 
appliert  for  his  discharge  under  sect.  28  of  the 
Hinikniptt  V  Aet  188i  in  the  Brighton  Count}' 
*  'oun.  'I' he  oHicial  receiver  reported  two  grounds 
why  his  discharge  ahonld  not  be  granted :  first. 


of  little  value  in  disclosing  his  financial  position. 
I  think  that  the  meaninf;  of  the  section  is,  that 
two  Bets  of  books  shonld,  it  necessary,  be  kept, 
one  being  such  as  were  usual  and  proper  in  the 
business,  and  the  other  such  as  di^i  lose  the 
financial  position  of  the  debtor.  But  it  is  said 
tfani  Muh  a  ooBfltraetimi  voald  rendor  ib  monm> 
bent  on  wrnom  vfao  ace  not  enga^jed  in  any 
bnsineiB.  bat  who  haTe  a  flnaootal  positifm, 
to  keep  books,  and  tiurt  that  mmld  -work  m 
lafeion  in  English  sooial  Ufe.  I  think  that  la 
nlmoet  an  cxaggcratUm  the  result  of  snob  a 
construction;  such  persons  usually  have  accounts 
at  banks,  and  their  bankers'  pass-books  would 
naturally  and  probably  disclose  their  financial 
position.  But  it  is  unnece.ssary  to  discuss  that ; 
we  have  only  to  deal  with  the  meaning  of  the 
section.  The  clause  is  a  new  one,  and  I  can  find 
nothing  which  should  limit  ii  eschisively  to 
traders.  The  Act  does  not  wicr  to  traders  only, 
but  it  imposes  ohlio;;itioiis  on  mU  bankrupts. 
I  thrreforc  am  of  opinion  that  thi^  section  does 
apply  in  this  case,  and  tliat.  ttie  bankrupt  ought 
to  bftre  kmit  books  irith  r^ard  to  his  tnuis- 
acfeiona  in  Umd,  w  as  to  disoloBe  hia  financial 
positjm.  I  am  ftveed  to  tiiis  oondnutm  by  my 
constrnctioil  of  the  statute,  and  I  feel  it  is  only 
my  duty  to  express  my  opinion;  but,  differing  as 
I  do  both  from  the  iudges  below  and  from  my 
brethren  on  thia  bencbf  I  need  hardly  aay  that  I 
feel  ^ve  dtmbta  as  to  the  oorreotaeaB  of  vkj 
decision. 

Lopes,  L.J. —  I  aOTee  with  the  view  of  the 
section  taken  by  the  Master  of  the  Rolls,  and  not 
with  that  which  has  been  expressed  by  Fry,  L.J. 
I  think  that  the  bankrupt  was  only  bound  to 
keep  such  books  as  were  usual  and  proper  in  his 
buBinoss  as  a  hatter.  I  do  not  think  that  the 
meaning  of  the  section  was  to  compel  every 
private  person  to  keep  books  of  account.  It  is 
said  that  that  woniil  not  be  so,  since  their 
bankers'  books  would  fjencrally  disclose  their 
financial  position  ;  bnt  the  result  of  such  a 
contention  would  be  that  a  bankrupt  might  be 
refused  his  discharge  because  his  Danker  had 
omitted  to  keep  his  books  properly,  which  would 
be  an  absurd  reanlt.  I  m  not  think  that  the 
Legislatnre  erer  c(nteliiiihited  making  such  a 
change  by  this  section.  Z  thhik  the  seotum  must 
be  read  as  referrinji;  to  th«  finanoial  posi^n  of 
tho  banfcrn))t  with  regard  to  the  bnaineos  oarried 
on  by  him.  I  ;)?rec,  therefore,  In  thinking  that 
this  appeal  fails.  Appeal  dumuBed. 

Solicitor :  Solidior  to  Board  of  Trade. 


April  22,  S3,  tmd  Maig  3. 
(Before  Lord  Esher,  M.K.,  Fry  and  Lopks,  L.JJ.) 
S«  Betts  ano  Bi<ock  ;  E.r  parte  Bn.viii)  of 

TEt\l)K.  (fl) 

liatikrnptcii — AppHeati'rni  fr-r  Oischnrgo — Conduct 
of  banJcrnpt — liifngal  io  R'lhmU  to  medical  e-rami- 
tiatinn  fnr  !iis>nvr,icc  —  Bavh-nptry  Art  188-1 
(  Mj  .5-  -17  Vi'-I.  c.  r.-2).  a.  -28.  Hfh-^n-f.  2,  s.  -li. 

The  Bankruptcy  Act  1U8^  pi-ovides  by  aeei.  2S,  sub- 
[a)  B«porM  br  A.  H.  ftmxnos,  Buriitsr«»>Iiaw. 


of  the  hankrupt. 

By  aect.  24,  sub-sect.  2,  that  the  bankrupt  shall 
gmm-itlhj  dn  idl  mir.h  iirfn  and  things  in  ridfiHoit 
to  h>^  properti/  and  flie  dislribuiion  of  the  pro- 
ceeds among  his  crediton  a»  vwy  h»  rwowriiy 
required  by  the  trustee. 

By  aeeLii,  tub-tect.  3,  that  l&a  hmkng^  Mi 
aSdto^iiimott  of  hitpowet  im  ^ntMmHam 
€^  proparte  cmdi&e  dMA>-a«<Mm  Oe  pn»- 
estfb  dmoiijr  Mi  emlfitorfc 

A  'bmBSempis  vnndpal  cwsf  wcm  m.  flpnlfajwrf 
ttfonmonary  iniereal  i»  a  mm  tf  SOOOE.  io  wUeft 
he  would  he  mUildd  if  &e  tumwrf  Ms  autter. 
Thia  was  proerteafto  imwibaMa  wnleis  hit  ^fk 
could  be  insured.  Tfca  truBtee  required  Aim  to 
submit  to  a  medicai  aagltnafion  tcith  a,  view  to 
effecting  an  inturOMce  upon  his  life.  He  refused 
fo  do  80  loithotU  offering  anii  rt'.nson  or  cj-ctise. 
The  official  receiver  reported  this  fact  to  the  court. 

Held  (Frif,  L.J.  dissentrente).  that  th^  conduet 
the  bankrupt  irliieh  tlie  court  tmist  fake  into  eon- 
aiderafion  on  an  application  for  dUcharge  must 
he.  either  one  of  the  innifers  specif  rally  nientioned 
in  sect.  28.  or  a  refusal  to  perform  the  duties 
imposed  upon  him  by  sect.  2i,  and  that  the 
bankrupt  was  vot  hj  sect.  24  bound  to  tM&Miif 
to  a  medical  examination. 

Ex  parte  Bullock;  Be  Ga.mett  (53  L.  T.  Bap. 
N.  S.  729;  UQ.B.  Dir.  698)  approved. 

The  bankrupts,  Betts  and  Block,  wlio  c;irriod  on 
business  in  p!irtnei-sbip,  became  bankrui'ts  in 
Sept.  1885.  'I'licir  liabilities  amounted  to  14^1;!/.. 
and  tho  assets  realised  2')<.}l.  A  further  a,-set 
was  a  contingent  roversionaiy  interc>t  in  a  ,suin 
of  2000/.,  to  which  Block  was  entitled  in  tho  event 
of  his  surviving  his  mother,  who  was  aged  sixty- 
nine.  The  trustee  could  sail  this  contingent 
reveraionaxy  intereat  fnr  8001.  if  an  inammnre 
were  effected  upon  BIo6k*B  UHn,  bat  wttloofc  sneh 
insurance  it  was  practically  nnsalnUa.  'Sh» 
trustee  accordingly  called  npon  Block  to  anhmit 
to  a  medioal  namination,  with  n  view  to  his  lif^ 
being  insnred, which  Block  rcfu-;ed  to  do.  decliniuR' 
to  give  any  reason  for  hia  refusal.  It  appeared 
tliat,  in  Feb.  ISHo,  Block  had  submitted  to  a 
medical  examination  for  the  purpose  oF  effecting 
an  insurance,  with  a  view  to  r;ii>ing  money  upon 
his  reversionary  interest,  ami  that  his  hfo  liad 
been  accepted,  but  that  the  netjotiations  bail  (alien 
through.  Block  having  applied  for  liis  discharirf. 
the  official  receiver  rrported  that,  hy  ret'tisini;  to 
submit  to  a  medical  examination,  Block  had 
failed  to  aid  to  the  utmost  of  his  power  in  the 
realisation  of  bis  property,  which  be  was  bound 
to  do  by  aeot.  24^  anb-sect.  3,  of  the  Bankmptef 
Aot  1688.  The  registrar  deolined  to  (aloa  tb& 
into  aoopuntt  upon  the  groond  that  it  vaa  not  an 
act  irhioh  the  bankrupt  was  bound  to  mrfbna, 
following  the  decision  of  Cavt^  J.  in  Ex  parte 
Bulloch  ;  Re  Gamelf,  53  L.  T.  Bep.  N.  S.  729 ;  It) 
Q.  B.  Div.  698).  He  did,  however,  suspend  the 
discharge  for  six  months  on  the  ground  that  Block 
had  continued  to  trade  knowing  himself  to  be 
insol  vent. 

The  Board  of  Trade  and  the  trustee  appealed, 
contending  that  the  registrar  ought  to  have 
refused  Block's  discharge  untU  he  had  subnuUed 
to  ft  medieal  eiaminBtion. 


Gt.  01  An.] 


Ba  Bwm  ahd  Block;  Baparte  Boaxi 


Sir  E.  Clarke  (8.-G.)  and  Linklater  for  the 
appellants. 
The  bankrnpt  in  person. 

The  arguments  sufficiently  appear  from  the 
judgments. 

Cur.  adv.  wU. 

2fay  2. — Lord  Eshbk,  M.R. — ^The  qnostion  which 
we  have  to  determine  is,  not  whether  the  condnct 
of  the  bankrupt  is  reasonable,  but  whether  this 
case  is  within  the  terms  of  the  Bankruptcy  Act 
1883.  On  the  one  band,  it  was  arf^ued  that  the  case 
comes  within  sect.  24,  sab-sect.  2,  which  provides 
that  the  bankrupt  shall  "  generally  do  all  such 
jwrts  and  thintjs  in  rclntion  to  his  property  nnd  the 
distribution  (if  tlie  jarocecds  anioiiRtiis  creditors 
i^a  may  be  roiujonably  required  by  the  .  .  . 
troata^  Ac"  On  the  other  hand,  it  was  said  that 
this  ma  not  an  act  or  thing  in  relation  to  his  pro- 
perty at  the  diatribi^ioo  (a  the  procccdsr  and  was 
not  wtthin  Hct.  24,  and  ooosequcntly  wasnotsaeh 
"  conduct "  as  the  registrar  could  take  notice  of 
within  the  words  of  sect.  2S,  inasmnch  as  it  was 
not  within  any  of  the  cases  specified  in  sect.  28,  in 
which  the  court  must  refuse  or  suspend  the  dis- 
charge.  By  sect.  28  the  court  shall  take  into  con- 
sideration a  report  of  the  official  receiver  as  to 
the  bankrupt's  cnnduct  and  affairs,  and  may 
Rraiit  or  rotiiNp  or  siiH[)cnd  the  order  of  discharge. 
In  my  opinion  tiie  word  "  conduct,"  if  it  does  not 
corac  witiiii;  any  of  the  cases  Kpecified  in  sect,  '2S, 
must  be  in  respect  of  tlie  duties  ini])o-5ed  upon  the 
bankrupt  by  sect.  -  i-.  Sow,  was  tlie  bankrupt's 
conduct  a  refusal  to  do  an  act  whi(rh  he  was  bound 
to  do  by  the  terms  of  sect.  24  ?  Looking  at  sub- 
sect.  4  of  sect.  24  I  find  that  it  is  this :  "  If  a 
debtor  wilfully  fails  to  perform  the  dntiaa  imposed 
npen  him  by  this  section  ...  he  shall,  in 
aoditkm  to  any  other  punishment  to  which  he 
may  be  subject,  be  guilty  of  a  contempt  of  court, 
and  may  be  punished  accordingly."  It  follows 
t^refore  that,  if  this  conduct  was  a  failure  to 
perform  the  duties  imposed  upon  him  by  sect.  24, 
for  it  was  certainly  wilful,  the  bankrnpt  is  liable 
to  be  sent  to  prison  as  for  a  coiilenipt  of  c-ourt. 
This  makes  one  louk  very  Ciirefully  to  see  what 
are  the  nets  and  tbinj^s  in  K^tutiou  u>  liis  pro- 

iiertyand  tbe  disti-ibutioii  of  tlie  jiroceeds  amont^Kt 
lis  creditors,  wliicli  tlie  bankrnpt  is  bound  toper- 
form.  What  are  "acts  in  relation  to  liis  pro- 
perty ?  "  In  my  opinion  to  submit  to  medical 
inspection  is  not  sucli  an  act.  Medical  inspection 
is  required  for  the  purpose  of  ejecting  a  policy  of 
iBeuaiioeii|K» hie  life,  and  tiiafepotioj;  if  nffected, 
mrald  nmkehisrererstouaryintenatvMnre  readily 
saleable.  Now,  thepoli^»SeaBOtod,]ievwwoiUd 
be  the  property  of  the  bankrupt,  btit  woold  be  the 
property  of  the  official  receiver,  or  of  the  trustee, 
wilO  wonld  efleot  it  in  order  to  assi^  it  to  a  pur- 
chaser  of  tbe  rererBion.  Therefore  this  act  or 
tiling,  wiiieAi  the  bankrnpt  in  this  case  has  been 
required  to  do,  is  for  the  purpose  of  the  forma- 
ticm  of  a  piece  of  property  which  never  has  been 
his,  never  is  his,  and  never  will  be  his.  He  is 
asked  t*^  do  an  act  in  relation  to  something  wliicli 
is  not  his  property.  It  is  not  an  a<'t  "  in  relation 
to  the  distribution  of  tlio  proceeds  of  his  pro- 
perty," but  an  act  in  relation  to  something  which 
IS  to  be  created  and  sold  alonjjwitli  his  property  ; 
an  act,  not  for  the  purposes  of  his  property  as  it 
1^  but  for  the  purpose  of  adding  a  new  value  to 
his  property.    It  is  not  therefore  within  the 
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IB  pnt  upon  this  section.  If  I  am  right,  the  bank- 
rupt maj  be  sent  to  prison,  and  if  he  wiifally 
and  witboat  reason  refases  to  do  what  he  is  bound 
to  do,  I  think  that  he  ought  to  go  to  prison.  If 
he  had  anj  real  ezcose  for  refusing  of  conrse  the 
caae  woald  be  different,  but  he  offers  no  excttse. 
On  the  other  hand,  if  I  am  wrong,  this  man,  who 
is  in  debt  and  cannot  paj  his  debts,  by  his  wilf  ol 
and  obstinate  refnsal  prevents  his  creditors  firom 
getting  a  penny. 

Lons,  L.J. — ^This  case  depends  upon  the  con- 
Btmction  of  sects.  24  and  28  of  the  Bankruptcy 
Act  1883.  The  conduct  of  the  bankrupt  which 
is  complained  of  is  nn  unreaaonable  refnsal  to  do 
an  act  in  relation  to  his  property  and  the  distri- 
bution of  the  proceeds,  and  the  object  of  the  act 
which  he  was  required  to  do  was  the  effecting  of 
an  insurance  upon  his  life.  The  registrar  thought 
that  his  refasal  was  not  such  conduct  on  his  part 
as  is  pointed  at  by  sect.  28.  The  terms  of  sect.28 
are,  *'  the  court  shall  take  into  consideration  a 
report  of  the  official  receiver  as  to  the  bankrupt's 
conduct."  In  my  opinion  the  word  "  conduct  in 
this  section  does  not  include  general  misconduct, 
such  as  immoral  conduct,  or  the  breach  of  any 
obligation  not  connected  with  the  bankruptcy.  I 
think  that  sect.  28  must  be  constmed  with  refer- 
ence to  sect.  24,  which  defines  the  duties  of  a 
bankrnpt :  [reads  sect.  2.4,  Bnb*Bect.  2.]  Now,  is 
the  refusal  of  the  bankrupt  in  this  case  a  refusal 
to  do  an  act  "  in  relation  to  his  property  ?"  In 
my  opinion  it  is  not.  It  is  a  refnsal  to  do  an 
independent  and  collateral  act,  and  not  an  act 
within  the  meaning  of  sect.  24.  It  is  said  that 
this  section  contains  other  and  wider  words,  *'  he 
shall  aid,  to  the  utmost  of  his  power,  in  the  reali- 
sation of  his  property  and  the  distribution  of  the 
proceeds  among  his  creditors."  The  act  which 
this  bankrupt  has  been  required  to  do  is  not  one 
for  the  realisation  of  his  property,  but  a  collateral 
act  for  the  purpose  of  giving  an  enhanced  value 
to  his  property.  If  the  bankrnpt  is  bound  under 
the  terms  of  sect.  24  to  do  this  act  he  might  be 
sent  to  prison  for  his  refnsal,  and  I  think  that  the 
L^^latnre  conld  not  hare  contemplated  tluit. 
The  case  of  Ex  parie  BvUock ;  Be  Oamett,  is  an 
authority  directly  in  point,  and  I  think  that  it 
was  rightly  decided.  This  appeal  must  be  dis- 
missed. Appeal  dumisged. 

TAnklater  asked  for  leave  to  appeal  to  the  House 
of  Lords,  and  the  Court  took  time  to  consider  the 
application.  On  Friday,  the  6th  May,  leave  was 
given. 

Solicitors  for  the  appellants,  Lawrence,  BaJcer, 
and  Waldron. 

The  Bankrnpt  in  person. 


Friday,  May  6. 
(Before  Lord  Esher,  M.R.,  Fry  and  Lofes,  L.JJ.) 
Me  Gould;  Expaiie  The  Chief  Official 
Keceiter.  (a) 
Bankruptcy — Administration    in    bankruplq/  of 
estate  of  deceased  deltor--~Voluntary  settlement 
by — Application  by  trustee  to  set  aside — Bank- 
ruptcy Act  1883  {4t}  4-  47  Viet.  c.  52),  st.  125,  47. 

(a)  Bepoited  bj  A.  H.  BminTOX,  £iq..  Barrteter.«t-XiBW. 
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persona  other  than  the  bankrupt  as  if  it  wvre 
the  bankrupt's  property,  do  not  apply  to  the 
administraiwn  in  bankruptcy  of  the  ettate  of  a 
deceased  debtor  under  the  prooisions  of  sect.  125. 
A  deceased  debtor  executed  a  volnntary  settlement 
■tcithin  ten  years  of  kit  deeeaae  and  of  ike  order 
for  the  admirvi^raiion  of  hit  ettate  in  ioiiit* 
ruftcy. 

Held,  <Aat  the  trustee  of  his  estate  ireu  not  entiOed 
to  have  such  settlmnent  declared  void  under 
sect.  47  of  the  Bankrvg^  Act  1883. 

An  appeal  1^  the  Chief  Official  Receiver  from  a 
judgment  of  Cave,  J.,  sitting  in  Bankmpt<7. 
Onthe  24th  Not.  1880  C.  O.  Gould  had  executed 

a  post-nuptial  settlement  of  his  property  in  favoar 
of  his  wife  and  children.  Onthe  17th  A.prill886 
Gould  died,  and  on  the  26th  Sept.  1886  an  action 
was  commenced  in  the  Chanceiy  Division  for  the 
administration  of  his  estate.  On  the  15th  Feb. 
1887  an  order  was  made  by  Pearson,  J.  transfer- 
ringthe proceedings  to  theQneen's  Bench  Division 
to  be  administered  in  bankruptcy  under  the  pro- 
visions of  sect.  125,  sub-sect.  4,  of  the  Bankmptcy 
Act  of  1883,  and  in  the  Queen's  Bench  Divisioo 
an  order  was  made  that  the  estate  should  be 
administered  in  bankruptcy.  The  Chief  Official 
Receiver  thereupon,  by  sect.  125,  sub-sect.  5, 
became  the  trustee  of  the  property  of  the 
deceased  debtor  Gould ;  and  npon  the  26th  Feb. 
1887  a  motion  was  made,  on  his  behalf,  before 
Cave,  J.,  sitting  in  Bankruptcy,  tor  an  order  to 
set  aside  the  voluntary  settlement  executed  hj 
the  deceased  debtor. 

Cave,  J.  refused  to  set  aside  the  settlement,  on 
the  ground  that  sect.  47  of  the  Bankmptcy  Act 
1883  did  not  apply  when  the  estate  of  a  deceased 
insolvent  debtor  was  being  administered  in  bank- 
ruptcy under  the  {urovisions  of  sect.  125. 

The  Chief  Official  Beceiver  ai^iealed. 

Bighorn,  Q.C.,  Muir  Maekenzie,  and  A.  0. 
Mclntyre,  for  the  appellant.— The  prorisioBs  <rf 
sect.  47  apply  when  the  estate  of  a  deceased  insol- 
vent ctobtor  is  being  administered  in  bankruptcy 
under  sect.  125.  By  sect.  125,  Bab*8ect.  4,  the 
like  consequences  eaisne  upon  such  an  order  as 
was  made  in  this  case  as  upon  an  order  made 
under  snb-sect.  1.  By  sub-sect.  1  the  estate  of  tbe 
deceased  debtor  is  to  be  administered  according 
to  the  law  of  bankmptcy,  and  by  sub-sect.  6  wl 
the  provisions  of  part  3  of  the  Act,  relating  to 
the  administration  of  the  property  of  a  bankrupt, 
so  far  as  they  are  applicaole,  are  applied  to  the 
case  of  an  acuninistration  order.  Part  3  is  beaded 
"  Administration  of  Property,"  and  is  subdivided 
into  five  parts,  each  one  of  which  must  relate  to 
"Administration of  Property."  The  third  sub- 
division deals  with  the  enect  of  bankmptcy  vfxn 
antecedent  transactions,  and  sect.  47  deals  vidi 
voluntary  settlements.  This  sect.  47  we  aay  is 
applicable  in  this  case.  The  words  used  in  sect. 
125,  sub-sect.  6,  relating  to  the  administratioaof 
the  property  of  the  bankrupt,  are  merely  descrip- 
tive of  part  3  generally,  and  are  not  meant  to  cat 
down  its  application  to  sect.  125.  By  the  opera- 
tion of  sect.  125,  an  order  for  administration  ht» 
a  statutory  effect  equivalent  to  an  order  of  sdja- 
dication.  If  the  operation  of  sect.  125  is  limited, 
as  it  has  been  by  Cave,  J.,  then  that  section  b 
I  entirely  unnecessary.  Cor  the  same  reenlts  would 
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follow  upon  the  administration  of  the  estate  of 
a  deceased  debtor  from  the  provisionB  of  sect.  10 
of  the  Judicature  Act  187o  as  from  this  Act. 
The  only  diatinction  which  existed  between 
administvation  in  the  Chancery  DiTision  and  in 
lAiB  Conrt  of  Bankruptcy  was,  that  the  latter 
administered  property  which  the  former  did  not, 
and  the  reason  why  the  Le^Iature  made  the 
estates  of  deceased  debtors  liable  to  the  law  of 
bankruptcy  was  to  remove  this  distinction.  The 
decisions  upon  sect.  10  of  the  Judicature  Act 
1875  are  not  a|^licable  to  this  Act,  because  the 
former  Act  in  its  terms  limited  the  application  of 
the  rules  of  bankruptcy  to  the  subjects  therein 
expressly  mentioned : 

Be  Withenuea  BHeJe  WorU,  48  L.  T.  Bep.  N.  S.  713 ; 

16  Ch.  Div.  337; 
jr«  Olaggi,  46  L.  T.  Bm.  N.  S.  880  j  30  Ch.  Dir.  H5 ; 
Bb  irS^inM»l,46L.T.Bep.N.8.409;  90C!h.I>iT. 

217. 

In  tills  Act  the  L^islatnre  has  clearly  said  that 
the  estate  of  a  deceased  debtor  divisible  among 
his  creditors  is  to  be  increased  Irjr  the  application 
of  the  law  of  bankruptcy. 

Wintlaw,  Q.C.  and  Tate  Lee  for  the  respon- 
dents.— ^The  Act  is  not  retrospective  and  does 
aot  apply  to  any  settlement  executed  befom  the 
passing  of  the  Act.  The  Act  does  not  expressly 
■ay  that  the  property  of  third  persons  shall  be 
amniniafcerad  as  if  it  were  the  deceased  debtor's. 
{Thej  were  stoi^d  hy  the  OourtO 

Lord  IvsiiEn,  ^M.K. — T  iim  of  opinion  that  tluH 
appoal  niii^t  fail,  l)i'canse  T  a;?rrowith  oytyry  one 
of  the  I'cnsoHK  L'iven  hy  Cavi-.  .1.  in  liis  judgment 
in  the  court  below.  Tlie  uueuLiou  which  we  have 
to  determine  is,  whether  tae  estate  of  a  deceased 
insolvent  debtor,  whicli  is  to  be  administered 
wider  sect.  126  of  the  Bankroptc^  Act  1883,  is 
only  the  estate  of  the  debtor,  or  that  of  other 
|Ml^e  also.  It  id  true  that  in  bankruptcy, 
•lubngh  th&t  v.-hich  passes  to  the  trustee  is  the 

Sroperty  of  the  bankrupt,  the  hankriiptey  law- 
eals  with  the  property  of  others  and  distril>nt<'s 
it  as  if  it  were  the  property  of  the  bankrupt. 
That  is  liecaijse  the  Legislature  has  in  plain  terras 
stated  that  in  certain  casca  the  property  of  otiiors 
shall  be  nn  dealt  with.  Ir  has  been  elearly  pointed 
out  to  the  fj!';;i.-il;ihire  by  the  series  of  decisions 
upon  sert.  10  <iE  the  Judieaturt;  Act  1H7'<,  tliiit,  if 
it  intends  I  lint  the  pro|)orty  of  others  shall  be 
dealt  wiiii  as  if  it  were  tlie  debtor's,  it  must  say 
HO  in  clear  and  explicit  terms,  and  that  otherwise 
its  enactments  will  be  construed  tr>  be  confined 
totfaatwhudi  was  the  debtor's  property.  After 
tihosB  deeiSioBB  tiiis  Act  was  passed,  and  in  the 
fHii  at  it  Thidi  rdate  to  bankruptcy  it  has 
eleurty  said  what  property,  not  the  oaukrupt's, 
is  to  M  administered  as  if  it  were  the  property 
of  the  bankrapt.  In  so  doing  it  has  followed  the 
mles  laid  down  in  those  cases,  and  yet  when  it 
deals  with  the  administration  of  the  property  of  a 
deceased  debtor,  the  words  necessary  to  affect  the 
property  of  otlier  persons  have  been  deliberately 
left  out.  Througnont  sect.  I'J-'i  it  is  only  the 
property  of  the  deceased  debtor  which  is 
mentioned,  not  that  of  others;  sub-sect.  says, 
*'tbe  proi>erty  of  the  debtor  shall  vest  in  tho 
oQicial  receiver  of  the  court,  and  he  shall  forth- 
with proceed  to  realise  and  distribute  the  same." 
If  the  Legislature  bad  intended  to  here  include 
the  property  of  others  it  would  have  deliberately 
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for  the  administration  of  the  estate  of  the 
deceased  debtor  only,  and  therefore  the  pro- 
visions of  sect.  47,  which  relate  to  the  property 
of  ^rsons  other  than  the  bankrupt,  are  not 
applicable  to  an  administration  order.  The 
liegislatare  has  defined  the  estate  which  is  to 
be  administered  as  the  estate  of  the  deceased 
•debtor ;  and  we  cannot  extend  those  provisions 
to  the  property  of  other  persons. 

Lopes,  L.J. — I  cannot  say  that  the  terms  of 
sect.  125,  sub-sect.  6,  are  as  clear  as  they  might 
be;  but,  upon  consideration,  I  have  come  to  the 
•oonclusion  that  they  refer  to  the  property  of  the 
deceased  debtor  only.  I  cannot  think  that, 
in  the  absence  of  any  clear  words  to  that  efEect, 
the  Legislature  intended  to  deal  with  the  pro- 
perty of  persons  other  than  the  bankrupt. 
Sect.  44  of  the  Act  of  1883  provides,  in  clear 
terms,  that  the  property  of  a  bankmpt  divisible 
among  bis  creditors  shall  comprise  certain  classes 
of  property  belonginfj  to  other  persons,  thus 
showing  that  the  Legislature,  when  meaning  to 
include  the  property  of  others,  does  so  clearly 
4ind  unambiguously.  Turning  to  sect.  125,  sub- 
sect.  6,  it  says  :  [reads  the  sub-section.]  In  my 
opinion,  sect.  47  is  not  applicable  in  the  case  of 
an  administration  order,  inasmuch  as  it  deals 
■with  the  property  of  persons  other  than  the 
■debtor.  The  decision  of  Cave,  J.  was  right,  and 
■this  appeal  must  be  dismissed. 

Appeal  dUmiaaed. 

Leave  to  appeal  to  the  House  of  Lords  was 
asked,  but  refused. 

Solicitors  for  the  Chief  Officii  Receiver,  Smile*, 
Binyon,  and  Ollard, 

8olicitors  for  the  respondents,  Roc^re  and 
Wkateletf. 


Salwday,  March  5. 
(Before  Lord  Esheb,  M.R.,  Bowks  and  Fbt, 
L.JJ.) 

OSBOBSE  V.  MlLHAS.  (a) 

I'rieon — "  Criminal  prisoner" — Committal  of  un- 
qualified person  ading  as  eolieitor — Solicitors 
Acta,  6  4r7  Vict.  c.  73,  ««.  2,  32 ;  23  4*  24  Vict, 
c.  127,  26— Prison  Acta,  28  *  29  Viet.  c.  126, 
as.  4, 67;  40  ^  41  Viet.  c.  21,  a.  41. 
A  person  committed  to  prison  under  €  Sr  7  Viet, 
e.  73,  s.  32,  for  acting  aa  a  aoUeitor,  though  not 
duly  qualified,  ia  a  "  criminal  priaoner  "  within 
28  f  2y  Vict.  c.  126,  a.  4,  which  enaeU  that 
•* criyninal  priaoner"  sJtall  mean  any  person 
■charged  with  or  convicted  of  a  crime.  A  prisoner 
80  committed  is  not  entitled  to  be  treaied  as  a 
misdemeanoMl  of  tJte  first  division  by  40  &■  41 
Vict.  e.  21,  «.  41. 
•Judgment  of  Denman,  J.  (5*5  L.  T.  Aep.  N.  8. 

436)  reversed. 
This  was  an  appeal  from  a  judgment  of  Denman, 
J.  (reported  55  L.  T.  Bep.  N.  S.  436),  in  an  action 
tried  before  him  without  a  jury,  in  which  the 
plaintiff  claimed  damages  for  false  imprisonment 
jind  trespass. 

The  plaintiff  had  been  committed  to  prison  for 
MIX  months  by  an  order  of  the  Queen's  Bench 

M)  BcportAd  b7  A.  A.  HoFEDis,  Eai^  Bwritf  at  law. 
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he  was  imprisoned  in  HoIIoway  Gaol,  of  which 
the  defendant  was  the  governor,  under  a  warrant 
which  recited  that  he  had  been  so  committed. 
He  was  placed  on  the  criminal  side  of  the  prison, 
and  was  treated  as  a  criminal  who  had  been  con- 
victed but  had  not  been  sentenced  to  hard  labour. 
He  protested  against  this  treatment,  and  eon- 
tended  that  he  ought  to  be  treated  as  a  fintKilasi 
misdemeanant,  and  brought  this  action  against 
the  defendant.  The  amount  of  dama^  was 
agreed  at  50L  il  judgment  shonld  be  givea  for 
the  plaintiff. 

By  6  A  7  Vict.  c.  73,  s.  2 : 

Ko  person  sball  act  as  an  attorney  or  solieitor,  or  u 
eaah  attomey  or  solicitor  sne  out  any  writ  or  process,  or 
oommence,  oarry  on,  aolioit,  or  defend  any  action,  soit, 
or  other  prooeeoing  in  the  name  of  any  other  pencm  « 
in  his  own  name  m  Her  Majesty's  Biffk  Court  of  Gfau- 
oery  or  Conrtl  of  <^een'8  BenoD,  Ac.  .  .  .  or  act  is 
an  attorney  or  solicitor  in  any  oaose,  matter,  or  snit, 
otTtl  or  criminal,  to  be  heard,  tried,  or  determined  before 
any  jastioe  of  aadze,  oyer  and  terminer,  or  giol 
deuTflry  ,  .  .  nnleaa  sadi  person  ahall  have  mol 
after  the  passing  of  this  Act,  admitted  and  enrolled  ana 
otherwise  duly  qnalified  to  act  as  an  attorney  or  soli- 
oitor,  pnranant  to  the  directions  and  regnlations  of  this 
Act,  and  nnless  snob  person  shall  oontinne  to  be  so  duly 
qualified  and  on  the  roll  at  the  time  of  his  aothig  ia  ue 
oaiMwity  of  an  attorney  or  solicitor  as  aforesaid. 

By  sect.  32 : 

If  any  attorney  or  solicitor  shall  wilf  nlly  and  know- 
ingly act  as  agent  in  any  action  or  snit  in  any  court 
.  .  .  for  uiy  person  not  dnly  qnalified  to  act  aa  as 
attorney  or  solicitor  as  aforesaid,  or  permit  or  snffer  bis 
name  to  be  anyways  made  nse  of  in  any  snob  action, 
snit,  or  matter  apon  the  aooonnt  or  for  the  profit  of  ai^ 
nnqoalified  person,  or  send  any  prooesa  to  sncfa  imqnsh- 
fled  person,  or  do  any  other  act  thereby  to  enable  racb 
unqualified  parson  to  appear,  act,  or  practiBe  in  any 
respeot  as  an  attorney  or  solicitor  .  .  .  knowing 
ancn  person  not  to  be  duly  qnalified  as  aforesaid,  and 
complaint  shall  be  made  thereof  in  a  smnmary  way  to 
any  of  tbe  Superior  Conrte  wherein  each  attorney  or 
souoitor  baa  been  admitted,  and  proof  made  thoeof 
npon  oatii  to  the  satisf  action  of  uie  oonrt  that  noli 
attorney  or  solioitor  hath  wilfully  and  knowing/ 
offended  therein  as  aforesaid,  then  and  in  snob  ease 
every  snch  attorney  or  solicitor  so  offending  sball  and 
may  be  straok  off  the  roll,  and  for  ever  after  diaabhwl 
from  practising  as  an  attorney  or  solicitor ;  and  in  that 
case,  and  apon  snob  complaint  and  proof  made  aa  aftn^ 
said,  it  Bhatl  and  may  be  lawful  to  uid  for  the  said  oonrt 
to  commit  snch  nnqnalifled  person  so  acting  or  prac- 
tising as  aforesaid  to  tbe  prison  of  the  nid  oovt. 
without  bail  or  maiiq>rise,  for  auy  term  not  ezoaediag 
one  year. 

By  23  &  24  Vict,  c  127.  s.  26 : 

Every  person  who  acts  as  an  attorney  or  scdlcitor  con- 
trary to  the  enactment  in  sect.  2  of  tbe  first  hereinbefore 
mentioned  Act  .  .  .  witboat  bedng  qnalified  so  to 
act,  shall  be  deemed  goilty  of  a  contempt  of  tbe  court 
in  which  the  action  ...  in  relation  to  which  be  w 
acts  is  brought  .  .  .  and  may  be  pnniahed  aooori* 
ingly. 

By  28  &  29  Yict.  c  126,  s.  4: 
"Criminal  prismer"  ahidl  mean  any  priaonet  datgei 
with,  or  connoted  of,  a  orime. 

By  sect.  67 : 

In  every  prison  to  which  this  Act  I4>plie8,  priacHMn 
convicted  of  misdemeanonr  and  not  sentenced  to  hard 
laboor  sball  be  divided  into  at  least  two  divisiotifl,  one 
of  which  shall  he  called  the  first  division  j  and  wbanever 
any  person  oonvioted  of  misdemaanonr  is  sButonaed  to 
impruonmmt  without  hard  labonr,  it  shall  he  lawfol  for 
the  oonrt  or  judge  before  whom  snoh  person  baa  boas 
tried,  to  order,  a  snoh  oonrt  or  jndg*  think  fit,  fhst 


Or.  o»A».] 


such  penon  shftll  be  treated  as  a  nusdcmGanant  of  the 
first  oiTiRion,  and  a  miBdmeMUDt  of  the  first  dinaion 
shall  not  l>e  deemed  to  be  a  oriatoll  pEiamm  vithin  the 

meaning  of  tbia  Act. 

By  40  &  41  Vict.  c.  21,  s.  41  : 

Any  person  who  shall  bo  imprisoned  midcr  any  rnlo. 
order,  or  attachment  for  oontempt  of  an;  court,  shall  bo 
in  like  manner  treated  as  a  miedemeanant  of  the  (iKt 
division  within  the  meaning  of  the  said  section  of  the 
■aid  Act. 

At  the  trial  o!  the  action  the  leaa*ned  judge 
gave  jndgracnt  in  favour  of  the  I^AUltifE. 

The  defendant  apjiealcd. 

Sir  B.  E.  Weheter  (A.-G.)  and  DanckwerU  for 
the  defendant. — The  (|nestion  is,  whether  the  plain- 
tiff ouglit  to  liavt;  lieen  treated  as  a  "  ci-iminal 
prisoner"  not  scntcncfit  to  hard  labiinr,  or  uk  a 
first-class  ini.-dcnieanaiit.  Sect.  'J.  of  tJ  A-  7  \'iet. 
(.■.  7o  prohibits  an  nnfjiiiilifietl  ]>erson  acting  as  a 
solicitor,  and  tlif!  plaint ifT  nn<jlit  liave  been 
indicted  under  that  section  and  convicted  of  a 
zniBdeDneanour.  But  the  court  has  acted  under 
the  alternative  power,  given  to  it  under  sect.  32, 
vhioh  deab  with  oaae  of  a  Mdicitor  and  an 
qnaBalified  perscm  aotiag  in  ccnaert»to  <n-der  him 
to  M  eominitted  to  jmaon.  llie  iMit  that  the 
ooort  has  ao  acted  aoea  not  alter  the  nature  of 
the  offence,  and  it  is  submitted  that  the  plaintiff 
is  a  person  convicted  of  a  crime.  Sect.  41  of 
tbePriBons  Act  1877  does  not  apply  ;  that  section 
xektes  only  to  proceedings  for  contempt  of  coart, 
the  words  "for  contempt  of  ronrt  "  jrovrrn  the 
whole  section,  and  tiierefore  it  has  nii  iipiilicittioii 
to  this  ease,  which  in  not  a  case  of  contempt  of 
«onrt^  but  is  a  statutory  misdemeaaMr: 
Bag.  T.  Buchanan,  8  Q.  B.  883. 

They  also  cited 

Abererombie  v.  Jonlcui,  8  Q.  B.  Div.  187; 
Cattell  V.  Jreson,  E.  B.  ,t  K. 

Crump,  Q.C.,  Wildeij  Wright,  and  liicliards  for 
the  plaintiff. — The  court  has  proceeded  under 
6  &  7  Vict.  t".  7;J,  H.  -Vl ;  the  pi  occeding  ])rovided 
for  in  that  section  is  in  the  iiatnre  of  a  prococdiu;^ 
for  contemjit,  and  is  not  in  any  sense  a  criminal 
proceeding.  ]t  cannot  he  that  \>y  ineans  of  such 
a  proceeding,  the  planuitf  has  been  "  convicted  of 
a  crime."  There  are  none  of  the  necessary  ele- 
ments of  a  conviction  for  crime  about  it — no 
indictment,  no  trial,  no  jury  ;  such  evidence  as  is 
given  is  given  by  affidavit,  and  the  defendant's 
answer  is  upon  oath  and  also  by  affidavit.  How 
can  such  a  proceeding  be  said  to  be  in  tibe  nature 
of  m  erimiaal  proceeainct  so  thai  tbe  reniU  of  it 
istoooliTiotthedefOndantoCatirimeP  Theorder 
is  not  a  conviction;  it  is  merely  made  in  the  ezer- 
ciae  of  a  summary  power  to  punish  for  contempt. 
Sect.  41  of  40  &  41  Vict.  c.  21,  applieB  ;  the  words 
**  for  contempt  "  refer  only  to  the  word  *'  attach- 
ment," and  the  true  construction  is  to  read  the 
section :  "  Any  person  who  shall  be  imprisoned 
under  any  rule,  order,  or  attachment  for  con- 
tempt of  aoy  court  shall,"  Ac 

No  reply  wati  called  for. 

Lord  £sH£R,  M.B. — ^lu  this  caso  the  plaintifE 
has  bnmght  an  BtAam.  egainst  tho  governor  of  the 

Sid  in  which  ha  wai  imprisoned,  fOr  having 
^iially  misosed  IniD,  and  the  defence  set  up  is 
that  the  governor  acted  rightly  under  the  warruit 
■which  he  had.  Of  course,  that  defence  will  be 
made  out  if  it  can  be  shown  that  the  governor 
l^ally  obeyed  the  warrant  under  which  he  acted. 


Bornr,  3. — agree,  and  I  shonld  add  nothing 
toirliat  has  fallen  from  the  Master  of  thn  Rolls, 
were  it  not  that  we  nre  differing  from  the  judir- 
ment  of  the  learned  judge  below.    Now,  the  only 
question  which  we  have  to  decide  is,  whether,  as 
between  the  plaintiff  and  the   defendant,  the 
defendant  was  justified  by  the  wamint  in  trent- 
ing  the  plaintitf  as  a  convicted  criminal.  The 
■warrant  stated  that  the  plaintiff  was  committed 
to  prison  under  6  &   7  A'^ict.  c.  73,  b.  32,  for 
having  acted  as  a  solicitor  without  being  duly 
qualified,  and  the  question  for  us,  therefore,  is, 
whether  a  person  who  has  been  committed  to 
prison  under  that  section  is  or  is  not  a  conTicted 
criminal.    Now,  I  think  it  is  clear  that  the 
proceeding  under  that  section  agairot  the  offend- 
ing person  who  hm  adied  as  a  soUoitor  without 
being  dulj  qualified,  is  a  criminal  proceeding,  for 
several  reasons.    First,  I  think  it  is  clear  that 
sect.  2  prohibits  the  acts  which  he  has  committed, 
and,  although  it  mnst  always  be  a  question  of  con- 
strnction  whether  an  act  is  prohibited  in  the 
sense  that  it  is  rendered  criminal,  or  whether  the 
statute  merely  affixes  to  it  certain  consofpiences 
moi-c  or  less  unpleasant,  yet  if  the  true  view  is 
that  the  statutR  prohibits  tiif  act  in  the  6en.«e 
that  it  is  rendered  criminal,  then  the  doing  of 
thnt    prohibited    act   may  either  he  made  the 
subject  of  an  indictment  for  mi.sdemeanour.  or 
the  statute  may  provide  for  other  summary  pro- 
ceedings.   It  appe-ars  to  me  that  sect.  2  prohibits 
the  acta  which  the  plaintiff  has  committed  in  the 
sense  that  it  renders  them  criminaL  Secondly, 
that  eoiudiia«m  is  matly  stresgtheaud  hy  the 
conndention  that  th^  art  not  mer^  vrcng  as 
b^ng  wmtrary  to  the  prorisioin  d  V»  statute, 
bnt  are  wrong  in  themselves,  and  are  aaefa  as, 
quite  apart  from  the  statnte,  you  might  expect  to 
be  treated  criminftlly.     La,stly,  it  must  ne  ob- 
served that  sect.  32  does  not  appear  to  treat  the 
act  merely  as  one  of  contempt,  but  it  gives  to 
any  court  in  which  the  solicitor,  who  has  acted 
with  the  uii(]nnlified  ]ier,soiu  h;is  been  admitted, 
the  power  of  pirikinq  the  one  oft'  the  roils  and  of 
committing  the  otiier  to  prison.    Therefore,  any 
court  in  which  the  solicitor  has  been  admitted 
has  power  to  punish,  and  not  only  the  court 
against  which,  by  reason  of  the  acts  complained 
o^  a  contempt  may  have  been  committed.  There- 
fore, both  from  other  oonsiderations,  and  fiom 
tho  terms  at  aect.  33  Itself,  I  oome  to  the  oonelu- 
siba  Aat  fhe  aot  therein  rendered  pimishable  by 
imprisonment  is  a  crime,  and  if  so,  then  I  think 
that  the  person  punished  nnder  that  section  is  a 
convicted  criminal.    It  was  argned  tliat  sect.  41 
of  the  Prisons  Act  1877  hiis  entitled  any  person 
imprisoned  under  any  rule  or  order  of  a  court  to 
bo  treated  as  a  first-class  misdemeanant ;  but  in 
my  opinion,  that  section  only  applies  to  the  case 
of  persons  committed  for  contempt  of  court.  I 
am  therefore  of  opinion  that  this  appeal  must  be 
allowed. 

Fev,  L.J. — I  am  of  the  same  opinion.  The  first 
inquiry  is,  whether  Osborne  was  a  prisoner  con- 
victed of  a  crime.  The  statnte  ('>  &  7  Vict.  c.  7:1, 
regulates  the  qaalification  ol'  solicitor.-,  and 
BOct.  2  prohilita  a  person  not  duly  qualified  from 
acting,  and  the  result  i>  ihal  any  person  so  acting 
without  being  duly  qualified,  is  guilty  of  a  misde- 


the  unqualified  jK?rson  has  been  associated  in  so 
acting  with  a  properly  qualitied  per,'--on.    la  sach 
a,  case  the  section  deals  with  it  as  a  compound 
oHeuce,  and  it  gives  the  court  power,  upon  com- 
plaini  being Mde^  to  pnnead  in  a  summary  way 
and  to  deal  with  tike  qiulified  person  by  striking 
him  off  the  rolls,  and  with  the  nnqnalified  person 
by  committing  him  to  priacHL  FlmsinK  there  for 
a  moment,  I  tnink  it  is  clear  that  the  Legislatnre 
was  dealing  in  that  &€K:tion  with  a  particular  form 
of  the  general  offence  which  was  created  by  sect.  2, 
and  was  giving  to  the  courts  a  summary  mode 
of  trying  a  person  in  respect  of  that  partieulir 
offeuce.    It  was  argued  that  the  proceeding:  under 
sect.  32  was  nothing  like  a  criminal  trial,  and 
that  without  a  criminal  trial  there  could  not  be  a 
criminal  conviction:  but  underlying  that  argu- 
ment was  t  he  notion  that   tliero  cannot  Ik:  a 
crimiTiai  trial  except  before  a  judge  and  jury,  or 
a  justice  of  the  peace.    I  know  of  no  good  reason 
why  a  power  of  summary  trial  and  conviction 
should  not  be  intrusted  to  jndgea  of  the  Superior 
Courts,  who  are  magistrates  of  a  higher  grade 
thau  a  jniNaee  of  the  peace,  and  1  thtuttbat  iodk 
a  power  iuw  been  given  by  this  aBotiBn.  Bolil 
was  then  urged  tut  the  committal  wai  ft  DM^ 
mittal  for  contempt,  and  reliance  was  plaoad  npsa 
sect.  26  of  23  ft  24  Vict.  c.  127.   It  rather  snena 
to  me  that  the  inference  arising  from  that  section 
is  that  the  jurisdiction  given  by  6  &  7  "Vict.  c.  73,  b. 
32.  was  to  deal  with  the  matter  not  as  a  contempt ; 
but,  however  that  may  be,  it  is  clear  thnt  by 
sect.  I'li  jurisdiction  i.s  given  to  any  of  the  Si)perior 
Courts  in  which  the  solicitor  proceeded  against, 
togetherwith  the  muiualified  person,  was  admitted; 
so  that  if  the  solicitor  was  admitted  in  the  t'oart 
of  Chancery,  that  court  might  exercise  tlie  juris- 
diction under  the  section  in  respect  of  an  acting 
in  the  Queen's  Bench,  and  vice  vend,  ThatBhcm 
it  is  not  contempt,  because  a  provisiw  dealiiig 
with  contempt  wcndd  oxilf  treat  it  at »  caatmji 
of  the  particular  omai  in  wUch  the  conionpt  via 
conunittod.   The  next  pmnt  rused  was  that  sect. 
41  of  the  Prisons  Act  1877  applied.    It  was  argaed 
that  that  section  applied  to  any  person  imprisoned 
under  any  rule  or  order  of  court,  whether  for  con- 
tempt or  otherwise ;   that  ailment  prevailed 
with  the  learned  judge.   I  do  not  think  that  is 
the  true  construction  of  the  section.    It  would 
lead  to  this  remarkable  result,  that  every  person 
imprisoned  under  any  rule  or  order  of  court, 
whether  for  contempt  or  otherwise,  would  Iw 
entitled  to  be  treated  asa  first-class  misdemeaiiftut. 
T  think  that  s<>ction  apjilies  only  to  imprisonment 
for  contempt.    The  marginal  note,  though  of 
course  not  binding  as  part  of  the  statute,  WfllU 
to  me  to  give  the  effect  correctly  when  it  desorilwi 
the  seotion  ai  rdatingto  "treatmoititf  povvn 
committed  for  odiitempt  of  ooort.**  Tor  they 
reasons  I  tiiink  t9i4fe  tiko  ^ipeal  should  he  alloired. 

Appeal  aUowed. 

Solicitor  for  plaintiff,  Go<ljrey. 
Solicitor  for  defendant.  Hare  and  Co.,  for  SoU- 
citora  to  the  Tnmrj, 


xnr  cuiii|);uiy  a  bnsmcps,  nna  wnetncr  it  is  reason- 
ably inci'lciitiil  to  the  carryinfj  on  of  tho  com- 
paiiyV  imsinrss  for  the  company's  henefit."  The 
directors  in  tlie  present  case  say  ir.  will  conduce  to 
the  coiiijiany's  benefit  by  inereasiiig  the  traffic. 
In  I'irk.-rhiei  r.  Sfrphenson  (26  L.  T.  Rep.  N.  S. 
€08:  L.  Rep.  14  Erj.  322,  340),  it  was  hiid  down 
by  AVicki  iis.  \.C.  tliat  it  "  is  not  a  mere  eaiion  of 
Englisli  municipal  law,  but  a  f^i-eat  and  broad 
principle,  vhich  must  be  taken  (in  the  absence  of 
proof  to  the  OOntraiT )  as  part  of  any  given  system 
of  juriiqnnidnu!^  that  the  governing  body  of  a 
oorpontion  which  ia  ft  lErading  partnership — that 
ifi  io  say,  the  nltiaiBito  tmthority  within  the  sooiety 
itadf— cannot,  in  general,  nse  the  funds  of  the 
cominunity  for  any  purpose  other  than  those  for 
wMch  they  -were  contributed."  His  Lordship,  how- 
ever, did  not  in  that  case  order  certain  moneys 
to  be  repaid  which  had  been  disbursed  by  the 
English  diref^tors  of  a  foreign  railway  company. 
We  ask  the  court  to  way  that  the  plaintiff  has 
not  made  out  a  prima  furie  case  for  an  interim 
injiinL'tinii.  His  interest  in  the  company  is  in- 
finitesimal, and  his  objection  to  the  proposed 
contrilmtion  ont  of  the  company's  funds  is  in 
opposition  to  the  wishes  of  a  xnst  number  of 
stoukholders  of  the  company.  Tf  the  resolution 
to  make  the  coittribation  is  held  to  be  vltra  viret 
heraifber,  when  more  eri^noe  on  the  matter  is 
before  the  eoart,  at  all  vnxks  the  oonrt  ought  not 
to  TBsteaan  the  company  now  upon  thb  inter- 
loontory  application. 

No  reply  was  called  for. 

Kay,  J. — I  have  no  doubt  that  it  is  the  duty  of 
the  court  to  grant  the  in.iunction  nsked  for  in  this 
case.    The  question,  as  the  Attorney-General  has 

Sut  it,  if  dimply  whether  the  Act  proposed  to  be 
one  is  within  the  powers  of  this  railway  company 
or  outside  those  powers.  If  it  is  outside  those 
powers,  it  is  now  perfectly  well  settled  that  any 
one  shareholder  may  come  to  this  court  and  say. 
This  company  is  going  to  do  that  which  is 
beyond  its  powers,  and  I  ask  the  court  to  stop  it." 
In  snch  a  case  as  that  the  oonrt  has  no  discretion 
in  ^e  matter,  bnt  must  grant  the  injunction 
asked  for.  In  the  present  oase^  at  the  meeting  of 
the  company  this  resohltitHl  was  proposed :  "That 
the  directors  I)e  authorised,  either  by  way  of 
donation  from  the  company  or  by  an  appeal  to 
the  proprietors,  aa  they  may  be  advised,  to  sub- 
scribe lOOOi.  to  the  Imperial  Institute."  Stopping 
there,  alternative  proposals  were  by  this  reso- 
lution before  the  court.  8o  far  as  I  ;im  informed, 
the  Imperial  Institute  has  uo  UKjre  rounectiou  with 
the  railway  company  than  r.hc  exhibition  of  picrnres 
at  Burlinpton-honse,  or  the  ( ii'osvenor  (lallery,  or 
Madame  'i'ussaud's,  or  any  other  exhibition  in 
London.  The  only  around  sii  tr'Tesl  ed  why  this  com- 
pany should  be  allowed  to  appiy  its  fuiuls  to  this 
specific  purpose  is  that  its  traffic  would  he  thereby 
greatlj^  increased.  If  so,  any  Kind  of  exhibition 
estabhshed  in  liOndm  which  would  increase  the 
tral^  of  a  railway  company  by  people  being 
bronghtnpto  see  it  is  an  object  to  wnicn  the  rail- 
way company  might  contribute  its  foods.  As  I 
nnderstand  the  law,  this  would  clearly  not  be  a 
proper  application  of  the  moneys  of  %  nilway 
companT.  I  do  not  deny  the  enormooa  importance 
of  the  Imperial  Znsfeibitft  which  is  being  eetab- 


railway  conijiany  suoula  spend  part  ot  its  tunds 
towards  the  establishment  of  tiie  Institute  is  that 
it  will  couthiee  to  the  traffic  of  the  company  bv 
brintjing  up  people  to  sec  the  Institute.  To  that 
argnmeut  1  cannot  accede.  As  at, present  a'iri-;>:d, 
I  am  of  opiniou  that  this  is  v-ltra  i-ir-^s  of  ihe 
company.  Then  tlie  resnhition  proceeds  to  say: 
"  Provided  that  any  sliareliolder  who  declines  to 
be  a  party  to  any  such  donation  shall  hare  his 
|tt<oporfeiim  retmmad  to  hun  with  his  next  dividend 
warrant.**  T^aai  metaa  tibia;  "We  propose  to 
spend  monejr*  wbaA  oo^t  to  be  clinaed  vpoof 
you,  the  shwetK^dera,  xasubseribinflrto  this  hmb- 
tute.  We  admit  you  have  a  righc  to  object,  and 
if  you  object  yonr  money  will  be  returned  to  yon 
with  the  next  dividend  warrant."  But  any  ahtire- 
holder  has  a  right  to  say,  "T  do  not  waai  ths 
money  spent  in  this  way;"  and  in  my  opiTUOn 
the  shai-L-luilder  would  be  perfectly  justified  in  ob- 
jecting, 'i'henit  was  said  that  the  amount  which 
this  plaintiff  would  contribute  would  be  bat 
trivial;  but  in  point  of  fact  what  he  objects  to 
is  the  whole  expenditure.  The  cases  cited  by  the 
Attorney-General  are  in  reality  direct  authorities 
against  the  proposed  application  of  the  company's 
money.  In  the  case  of  Taunton  v.  Royal  Innr- 
OMce  Conupany  (10  h.  T.  Bep.  K.  8.  156;  3 
H.  ft  H.  135)  certain  radn  were  nndertalon  far 
the  defaodaiitB,  the  insnrance  company,  wtam 
they  were  not  legally  liable  to  pay,  *»ut  il  waa 
shown  that  for  a  long  time  such  risks  had  hem. 
considered  by  managers  of  insurance  compasiea 
to  be  within  their  discretion.  It  is,  I  believft 
the  universal  practice  among  insurance  companies 
not  to  consider  themselves  strictly  limited  to 
their  legal  obligations  in  such  cases,  bat  in 
order  to  impress  tho  j)ublic  with  an  idea  of 
their  liberality  to  pay  risks  they  are  not  legally 
liable  to  pay.  1  have  always  considered  that  the 
case  cited  had  carried  the  doctrine  of  vesting 
such  a  discretion  in  directors  to  the  very  verge  to 
which  it  could  go,  and  that  the  court  merely 
meant  to  decide  that  it  would  not  restrain  ouc 
insurance  compan;|r  from  doing  that  whiofa  other 
insurance  companies  always  did.  X  sated  the 
following  passage  in  Wood,  Y.C'a  jwJgtrwifc  wimm. 
it  was  read  Ir^  the  Attomey*Geneft^ ;  **  It  is  ■aM 
that  the  payment  is  a  mere  gratuity.  Let  it  be  so 
called;  it  does  not  follow  that  it  is  beyoud  the 
powers  of  the  company,  if  to  give  such  gratuities 
be  the  generally  received  method  of  fiondnctiiig 
such  a  business."  I  will  now  take  the  case  of 
Hampaon  v.  Price's  Patent  Candle  Company  (3+ 
L.  T.  Eep.  X.  S.  711;  1.5  T,.  J.  N.  S.  4:17.  Ch.), 
where  the  directors  of  the  company  gave  extra 
wages  to  their  workoicu.  That  ease  uinnitnts  to 
no  more  than  this — the  eouipany  had  ivorknu^u  in 
their  einploymeiit  with  whom  they  were  entirely 
satisfied.  The  directors,  acting  ns  a  good  master 
often  does,  made  certain  extra  p  lyments  to  those 
workmen  to  encourage  them  in  diligent  and  faith- 
ful senrice.  It  cannot  be  held  that  a  company 
aetiiw  in  that  mif  am  acting  b^ood  thmr  powen. 
I  will  take  the  fieri  ease  cited,  -ris..  Evttom  r.  Tb 
WeH  Cork  RaHmaiu  Compana  (48  L.  T.  Rep.  N.  8. 
626  ;  49  lb.  420;  23  Ch.  Div.  654),  which  is  a  case 
showing  clearly  the  limitation  which  should  be 
put  upon  the  decision  in  Hampmn  v.  Prices  I'aifut 
Candle  Company  {tihi  tup.).  There  the  West  Cork 
Saaiway  Corafpany  was  being  iiomifVf  mA  it 
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Tras  restraiDed  from  giving  gratuities  to  servants 
vrhose  service  was  coming  to  an  end.  The  same 
doctrine  was  laid  down  in  Pickering  v.  Stepkettson, 
(26  L.  T.  Rep.  N.  S.  608 ;  L.  Rep.  14  Eq.  322), 
Although  the  court  did  not  order  the  repayment 
of  money  as  improperly  expended  because  the 
amoant  was  bo  exceedingly  small.  Now,  do  any 
one  of  those  cases  touch  the  present  P  I  should 
be  the  last  judge  on  the  bench  to  extend  the  mean- 
ing of  tboee  cases.  It  is  important  to  keep  incorpo* 
nted  companies  within  the  limits  of  their  powers, 
MBd  it  has  always  been  the  practice  of  the  conrt 
to  keep  them  strictly  within  their  proper  limits. 
To  Ba.y  that,  becanBC  it  has  been  held  in  the 
Authorities  cited  that  the  payments  made  by  the 
company  in  each  cpao  were  within  their  powers,  it 
therefore  follows  that  any  expenditure  which  wonld 
indirectly  conduce  M  the  prosperity  of  a  company 
is  intra  viret,  wonld  be  an  extravagant  proposi- 
tion. I  know  of  no  anthoritjr  whatever  wnich 
wonld  authorise  this  subscription  to  the  Imperial 
Inatitate,  and  in  my  opinion  it  wonld  be  beyond 
the  powers  of  the  company.  Even  if  I  felt  any 
difficulty  on  the  matter  I  shonld  be  bound,  on  this 
interlocutoTy  application,  to  restrain  the  com- 
pany till  the  hearing.  But  as  my  opinion  is 
'entirely  against  the  proposed  action  of  the  com- 
"pan^,  I  am  still  more  clearly  boand  to  restrain, 
nntil  the  trial  of  the  action,  the  proposed  expeudi- 
tare  out  of  the  company's  funds.  As  1  have 
pointed  out  daring  the  argament,  the  individual 
proprietors  might  be  invited  to  subscribe  oat  of 
their  own  funds,  because  by  the  resolntion  the 
directors  were  authorised,  in  the  alternative,  to 
make  an  appeal  to  the  proprietors.  To  that  no 
kind  of  objection  could  be  made;  but  this  case 
has  been  argued  on  the  footing  that  the  other 
Alternative — namely,  the  application  of  moneys 
'Of  the  company  in  subscribing  to  the  Institut* — 
was  within  their  powers.  I  must  grant  an  in- 
junction a.<i  asked  until  the  trial  of  the  action  or 
farther  order,  the  plaintiff  giving  the  usual 
undertaking  in  damages.  The  costs  will  be  costs 
in  the  action. 

Solicitor  for  the  pUuntiff,  Frank  WiUiam 
Eeynoldt, 

Solicitor  for  the  defendant  company,  WUHam 
Bichc^d  Stcvent. 


April  6, 19,  22,  May  6  and  7. 

(Before  Kay,  J.) 

Jfe  The  Beitish  Bubmah  Lead  Coufahy  Limited  ; 
Ex  parte  Vicrebs.  (a) 

Con^any — Trospedus — iliarepreeentaiiom —  Sup- 
westion  of  material  fact» — Reference  to  report^— 
Beciifieaiion  of  reg Later  tff  ahareholders. 

The  pro^ectus  qf  a  mining  company,  registered 
vnaer  Ms  Uompaniee  Acte,  contained  etatementt 
wiktdk  were  based  upon  a  report  appended  to  the 
proepeetutf  and  made  by  the  vendor  to  the  com- 
pany,  concerning  the  mining  property  told  by  him 
to  it,  which  wot  situate  in  British  Burmah. 

Upon  an  engineer  being  subsequently  sent  o-at  by 
the  company  to  work  the  mine,  the  vendor's  report 
teas  found  to  be  absolutely  untrue,  and  the  mine 
was  shoum  to  be  an  entire  failure  and  utterly 
worthiest.  Relying  upon  this  information  as  to 
the  property  afforded  by  the  company's  mining 
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the  balsnoe  the  capital  reqmred  by  a  pnblio  iasne  of 
shoraB  "  at  par,"  Trithoat  waiting  for  such  further  report, 
and  I  may  add  that  many  of  those  who  have  applied  on 
proriaional  applications  aimiXar  to  yoors  hare  agreed  to 
the  above  terms.  Shonld  you  accept  the  allotment  on 
the  terms  as  mentioned  abore  yon  will  have  the  advan- 
tage of  holding  shares  credited  with  8s.  6d.  paid  np, 
ranking  equally  with  others  not  so  credited.  If  yon 
agree  or  do  not  agree  to  this  deviation  in  terms  hindly 
retnm  to  me  one  of  the  annexed  forms,  signed,  by  re  torn 
of  poet.  I  inclose  a  oopj  of  Bfr.  Law's  statemont,  as 
attached  to  the  agreement  of  sal*  and  proqpMtiu,  so  as 
.  to  gDidc  yoQ  in  your  decision. 

The  applicant  signed  and  returned  to  the 
secretary  of  the  company  the  form  referred  to  in 
the  foregoing  letter. 

On  the  14th  Jan.  1886  the  company  vras  regis- 
tered under  the  Companies  Acts,  and  the  2000 
shares  were  duly  allott.efl  to  the  applicant. 

On  the  Itjtli  Sept.  188ti  the  applicant  paid  tn 
the  company  the  sum  of  dbOL,  in  respect  of  a  call  of 
68. 6d.  per  share  made  on  the  2000 shares, porsoaDt 
to  a  notice  given  to  faim. 

At  a  meeting  of  the  «om{MOT  htHA  on  tiie  1st 
TSav.  1886  a  telegnunm  nad  fnm  X  H.  Collins, 
ft  n^ung  engineer,  wbo  had  been  appointed  by  the 
dinctors  to  maoaos  ^te  oompanVa  mining  pro- 
perty, and  who  Ittd  Mttt  ientonttofiritisiiBnrmah 
for  that  purpose,  stating  tlwt  fbe  mine  -was  an 
entire  failure. 

Snbsequently  J.  H.  ColIinK  returned  to  this 
country  and  made  a  detailed  report  confirming 
and  jnstifyin?  his  telegram,  and  showing  that  the 
mine  was  altogether  worthless. 

The  directors  then  called  a  meeting  and  laid 
the  whole  matter  before  the  shareholdera  for  their 
opinion,  with  the  result  that  a  resolution  was 
passed  for  the  voluntary  winding-up  of  the  com- 
pany. 

On  the  10th  Jan.  1887  notice  of  motion  was 
girw  on  bcbalf  the  applicant  that  the  register  of 
m^tbsra  ot  '&»  company  might  be  rectified  by 
temoviag  his  name  therefrom  as  the  holder  of 
3000  sharea  hi  the  company,  on  the  ground  of 
misrepreaMatations  in  and  suppression  of  material 
facts  from  the  prospectus  of  the  company,  and 
that  the  eompany  might  be  ordered  to  repay  to  the 
applicant  the  snm  of  7001..  the  amount  paid  by 
him  in  respect  of  the  2000  sliares,  with  mterest 
thereon  at  5  per  cent,  per  annnm  {rom  liie  date 
of  payment,  and  also  costs. 

The  motion  now  came  on  for  hearing. 

Jtw,  Q.G.  and  Gnmnor  Wood»,  ixar  (he  iq^- 
cftnt,  nraxred  to 

Re  Bnmed'8  Banking  Company ;  Peel's  fase,  16 
L.  T.  Rep.  N.  S.  780:  L.  Rop.2  Cb.  App.674; 

Edgington  v.  Fitmauriee,  S3  L.  T.  Bep.  N.  S.  369 : 
»  6h.  Div.  4S9i 

Torment  y.  The  OlaegfMO  Banl,  40  L.  T.  Bep.  N.  8. 
694  ;  4App.  Ca.''.  615. 

Marten,  Q.C.  and  l'\  Beaufort  Palmer  for  the 
company. — The  applicant  is  not  entitled  to  have 
lua  name  removed  from  the  register  of  ahare- 
holdem.  The  atrtiemaata  in  the  pnwpactou  ^tha 
company  were  based  orKm  the  general  statement 
made  by  Mr.  Law  which  was  e]^*mded  to  the 
prospectus.  The  applicant  knenr  as  much  about 
the  tmth  of  that  general  statement  as  the  direc- 
tOTS  of  the  company  themselves  did.  The  direc- 
tors were  as  much  deceived  thereby  as  the  appli- 
cant, and  he  mu.'<t  have  understood  that  the 
directors  based  the  statements  in  the  prospectus 


mining  uompany ;  omune  case  \io  u.  i.  aep, 
N.  S.  &49;  L.  Eep.  2  Ch.  App.  604,  611),  Tnnier, 
L.J.  said  that,  "  If  a  company  will  take  apon 
itself  to  assume  the  authenticity  of,  and  give 
credit  to,  the  reports  which  are  made  to  it,  and 
repesent  as  facts  the  matters  stated  in  those 
reports,  it  must  take  the  consequences.  If  the 
company  had  confined  themselves  to  saying  we 
have  received  reports  from  wluoh  we  believe,  and 
have  reason  to  oelieve,  that  these  mines  are  in 
full  operation,  and  are  muring  daily  Urge 
returns,  it  might,  and  so  dooU  would,  have  bem 
very  difficult  for  Mr.  Smith  to  be  relieved  from 
the  oontraot,  but  the  company,  instead  of  thns 
referring  to  the  information  received,  stated 
circumstances  as  facts."  Tn  the  present  case  the 
directors  did  confine  themselves  to  saying  that 
they  had  received  a  report  from  which  they  believed 
that  the  property  of  the  Company  was  a  valuable 
one.  Consequently  this  case  is  exactly  covered  by 
what  was  said  in  Smith's  cuse  by  Turner.  L.J. 
[Kay,  J. — That  after  all  is  merely  a  dictum.  Have 
you  any  decision  npon  the  point?]  There  does 
not  appear  to  be  any  such  decison.  Tliey  referred 
also  to 

Story  on  Agency,  9th  edit.,  sect.  135  et  mo.  ; 
Jennings  v.  JItowMmkA  B*      M.  «  O.  U0;  UD; 
Smithv.  OkiMfc7wI^T.Bw.3r.S.8>7i»Aff. 

Cas.  187 ; 

Re  Devala  ProTii}'>ni  Gold  JflaAlff  OnKpanif ;  Sz 
^te.^&boft,  48  L.  T.  Eep.  H- 8.aW;  S2Ch.  Dir. 

Ince  replied. 

Kay,  J. — This  case  certainly  has  taught  me  a 
lesson  by  which  I  will  profit  in  the  futare.  It  ifl 
an  action  for  the  rescission  of  a  contract  \Q  the 
form  of  a  notice  of  motion  to  rectify  the  register 
of  members  of  a  company.  Now,  I  beg  that  it 
may  be  understood  that  in  future  I  will  not 
take  such  a  case  as  this  is  as  a  motion.  It  mni^t 
go  into  the  paper  of  actions.  Tt  is  an  action  which 
hits  now  dragged  on,  and  has  been  interrupted 
again  and  again,  beginning,  as  I  find  from  my 
book,  (m  the  6th  Apcil  aiu  ending  mdy  to-d». 
This  is  an  extrsBsetr  inoanTCnimt  way  fi  deu- 
ing  with  aaatten  cl  tbe  load.  Ilwy  oaght  to 
be  dealt  with  deHbenitefjr  and  oarefally  just 
as  an  action  for  rescission,  which  is  an  action  of 
course  invoking  another  kind  of  equity,  should 
be  dealt  with.  They  ought  not  to  be  bronghton 
in  this  fragmentary  kind  of  way,  extending  over 
a  very  long  period  of  time  and  putting  the  conrt 
to  tbe  greatest  possible  inconvenience.  [His 
Lordship  then  stated  the  facts  of  the  case,  and 
continued  as  follows  :]  Now  wiiat  does  all  that 
come  to?  It  seems  to  mo  plainly  to  come  to 
this  :  Here  certain  promoters  of  a  joint-stock 
company —  I  mean  the  gentlemen  who  were 
gettmg  up  this  company,  omittinsr,  of  coarse,  Mr. 
Law — laid  before  the  persons  whom  they  invited 
to  take  shares  very  frankly  all  the  innmsatte 
they  had.  First  aU  in  effect  they  said :  ^Kor 
do  Toalb  trust  ihm  tidonBetion ;  subscribe  a  snuJI 
snm  In  orderto  send  out  anuebodyto  test  whether 
these  statements  are  accurate."  Then  afterwards 
they  said  that  it  was  proposed  to  limnHi  the  ooni' 
pany  without  sending  that  person  out.  I  cannot 
however  find  that  these  gentlemen  who  invited 
persons  to  take  shares  ever  guaranteed  tlmt  tbei!e 
statements  were  true.  What  they  said  pmctically 
was  this :  "  This  is  all  the  information  we  hare 
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whioh  was  one  existing  at  the  commencement 
of  the  Act.  Sab-sest.  10  relates  to  disputes,  and 
I  most  read  it :  "  In  all  disputes  between  a  society 
and  any  member  or  person  insured,  or  any  person 
claiming  through  a  member  or  person  insured,  or 
under  the  rules,  such  member  or  person  may, 
notwithstanding  any  provisions  of  the  rules  of 
such  society  to  the  contrary,  apply  to  the  County 
Court,  or  to  the  court  of  summaiy  jurisdiction 
for  the  place  where  such  member  or  other  person 
resides,  and  such  court  may  settle  such  dispute 
in  manner  herein  provided."  That  again  is  a 
permiseive  section  giving  the  right  to  the 
member  to  resort  to  the  County  Court,  or  to  the 
court  of  summary  jurisdiction,  but  again  not 
conferring  exclusive  jurisdiction  on  those  courts. 
The  effect  of  the  jurisdiction  is  this — that  if 
there  should  be  fonud  in  the  rules  a  provision 
ousting  the  jurisdiction  of  the  County  Court, 
or  the  court  of  summary  jurisdiction,  that  pro- 
Tision  is  not  to  take  effect  against  the  statutory 
enactment.  The  statutory  euactment,  therefore, 
overrides  any  rule  which  provides  that  the 
member  may  not  go  to  the  County  Court,  or  may 
not  go  to  the  court  of  summary  jurisdiction. 
The  effect  of  this  30th  section,  so  nt  ai  I  need 
sum  it  op  for  the  porposes  of  my  decision,  seems 
to  me  to  be  plain.  The  provisions  of  this  section 
do  apply,  and  must  from  the  enactment  itself 
apply,  to  this  society.  Now  I  turn  to  the  roles  of 
the  society.  I  understand  that  these  rules  were 
made  after  the  Act.  The  rules  that  now  govern  the 
society  have  been  framed  (and  there  is  no  question 
about  this  between  the  two  parties)  subsequently 
to  the  passing  of  the  Act  of  1875.  They  were 
made  in  ISSG.  The  7th  rule  is  the  only  rule 
material  to  be  considered.  The  rale  states  that 
the  provisions  of  sect.  80  of  the  Act  of  1875 
apply  to  this  society,  and  are  here  incorporated 
with  the  rules  of  this  society,  and  then  the  rule 
itself  sets  forth  verbatim  all  the  provisions  of  the 
30th  section.  It  correctly  states,  therefore,  that 
the  society  is  governed  by  the  30th  section,  and 
ftt  least  for  convenience,  if  not  pursuant  to  the 
enactment,  it  states  what  those  provisions  are ; 
Wid  in  stating  them,  of  course  it  mentions  the 
10th  so b-section  which  I  have  already  read,  and  the 
effect  of  which  I  have  already  stated.  Now  I 
tarn  again  to  the  22nd  section  of  the  Act  of  1875 
for  the  purpose  of  answering  thequestion,  whether 
the  rules  of  the  society  do  contain  any  direction 
as  to  the  manner  in  which  disputes  shall  be 
decided.  The  answer  appears  to  me  to  be  that  they 
do  not.  As  I  have  said,  tne  1 0th  sub-section  of  the 
30th  sectionmerely  enacts  that  in  such  disputes  the 
member  aggrieved  may  go  to  the  County  Court, 
or  to  the  court  of  summary  jurisdiction,  not- 
withstanding any  provisions  to  the  contrwy  to 
be  found  in  the  rales.  In  these  rules  there  is  no 
provision  to  the  contrary;  but  in  these  rules, 
with  the  exception  of  the  lOth  rule,  there  is  no 
whatever  on  the  subject  of  how  disputes  are 
to  be  settled.  The  result,  therefore,  appears  to 
me,  that  the  jurisdiction  has  been  conferred  on 
the  County  Court,  but  the  jurisdiction  conferred 
is  not  exclusive.  It  is  hardly  necessary,  after 
having  gone  through  these  sections,  to  contrast 
this  case  with  the  case  before  the  House  of  Lords, 
naznely,  the  Municipal  Building  Society  v.  Kent. 
The  substantial  ground  upon  which  the  judgment 
of  the  House  of  Lords  turned  will  be  found  in 
Liord  J^Jackburn's  address  to  the  House.  1  think  it 
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elect  whether  he  would  diacontinne  the  action, 
and  it  was  ordered  that  if  the  plaintiff  should 
elect  to  discontinae  the  action  it  should  be 
referred  to  the  taxine  master  to  tax  the  plaintiff's 
ooBtB  of  the  action  Srom  the  2Srd  Feb.  1886  (the 
dirte  of  the  first  deUvery  of  the  partioulftrs  of 
ofageetitms)  to  the  date  of  the  order,  and  to  tax 
the  defendant's  costs  of  the  action  down  to  the 
23rd  Feb.  1886,  and  that  the  taxing  master 
shoald  set  off  such  costs  of  the  plaintiff  and  of 
the  defendants  and  certify  to  whom  the  balance 
was  due,  and  that  the  party  from  whom  snch 
balance  was  certified  to  oe  due  should  psy  the 
amount  thereof  to  the  other  party,  ana  it  was 
further  ordered  that  the  costs  of  and  conseqnent 
on  the  amendment  and  the  application  shonld  be 
the  plaintiff's  costs  in  any  event. 

The  order  followed  the  form  given  in  Baird  v. 
Moule'B  Patent  Earth  Clouet  Gcmvpany,  cited  in  a 
note  to  The  Edison  Telephone  Company  y.  India 
Bubber  Compaq/  (17  Cfa.  Dir.  137). 

It  was  agreed  that  the  words  "  the  costs  of  and 
consequent  on  the  amendment  "  shonld  be  taken 
as  meaning,  "  if  and  consequent  on  the  amend- 
ment being  made  at  this  sti^  of  the  action." 

This  was  a  motion  bj[  the  defendants  to  dis- 
charge the  order  so  far  as  it  dealt  with  the  qaestion 
of  costs. 

B.  W.  Wallace  for  the  motion. — If  the  plaintiff 
elects  to  discontinue  his  action  he  will  have 
admitted  his  patent  to  have  been  invalid^  and  the 
action  to  have  been  wrong  from  its  commence- 
ment. The  plaintiff  is  not  entitled  to  the  same 
consideration  as  was  shown  to  the  plaintiff  in 
Saird  t.  Moule't  Patmt  Earlh  Closet  Company 
(vhi  aup.).  It  is  not  fair  upon  defendants  to  treat 
orders  made  in  these  cases  as  made  in  a  form 
which  can  in  no  circumstances  be  deviated  from. 
To  do  so  would  often  subject  defendants  to  unde- 
served penalties.  The  proper  form  of  order  was 
made  in  Pmn  v.  Bibby  (15  L.  T.  Kep.  N.  S.  385; 
L.  Rep.  1  Eq.  548),  where  particulars  of  objections 
cited  Dj  a  defendant  were  ordered  to  be  amended 
by  the  insertion  of  words  specifying  "  the  persons 
by  whom,  the  places  where,  the  dates  at,  and 
the  manner  in  which "  there  bad  been  the 
alleged  user  prior  to  the  date  of  the  plaintiffs 
patent.  In  complying  with  this  order,  the  defen- 
dant was  permitted  in  his  amended  particniars 
to  preface  nis  statement  of  the  specific  instances 
of  alleged  prior  aser  with  the  words  "  amongst 
other  instances  "  in  order  to  give  him  an  oppor- 
tunity of  applying  for  leave  to  re-amend  by 
inserting  an^  further  instances  of  prior  user 
which  he  might  discover.  Upon  an  application 
by  the  defendant  for  leave  to  re-amend  objections 
by  inserting  certain  further  specified  instances 
which  bad  come  to  bis  knowledge  be  was  ordered 
to  pay  the  costs  of  the  application,  and  the  costs 
arising  out  of  and  consequent  upon  the  re- 
amendment  were  reserved.  In  the  present  case, 
I  submit,  the  defendants  ou^ht  to  have  leave  to 
amend  on  the  terms  of  paying  the  costs  of  the 
application,  but  that  any  additional  costs  caused 
by  the  introduction  of  the  new  particulars  should 
be  specially  reserved. 

Moulton,  Q.C.  and  Lawaon  for  the  plaintiff. — 
The  order  giving  tha  defendants  leave  to  amend 


raised  the  issue  of  anticipation,  and  tbey  most  be 
treated  as  having  been  always  in  a  position  to 
have  raised  it,  and  must  therefore  incur  the 
consequences  of  not  having  sufficiently  raised  it 
in  their  first  particniars  of  objection.  Thsj 
were  trying  to  have  the  merits  of  the  aeticn 
decided  on  a  question  of  coats,  whether  the  |rfaiifc> 
tiffs  elected  to  discontinue  it  or  not. 

Wallace  in  reply. — ^We  only  ask  that  the  facta 
relating  to  the  application  for  leave  to  amend 
should  be  gone  into*  and  not  the  merits  of  the 

action. 

Chtttt,  J. — ^This  is  a  motion  to  vary  an  order 
made  in  chambers  in  a  patent  action.   The  order 
was  made  upon  the  application  of  the  defendant 
a  long  time  after  the  action  had  been  set  down 
for  trial  for  leave  to  amend  their  particniars  of 
objections,  their  particulars  going  to  the  validity 
of  the  plaintiffs  patent,  and  the  part  of  the  order 
which  IB  complamed  of  is  that  dealing  with  tha 
costs  which  follows  the  form  settled  by  the  late 
Master  of  the  Bolls  in  Saird  ▼.  MohU'm  PaUiU 
Eatih  Closet  Company,  and  b2so  adcmted  by 
Bacon,  V.C.  in  Tlu  SdiBOn  Tdepkont  Company 
V.  India  Rubber  Ooawany.   The  part  complained 
of  is  in  substance  this,  that  if  tne  plaintiff  dis- 
continues within  the  time  limited,  then  the  defm- 
dants  shall  pay  the  costs  intermediate  between 
the  delivery  of  the  first  particulars  of  ol^ections 
and  the  delivery  of  the  further  particulars  of 
objections,  which  they  are  allowed  to  make  byway 
of  indulgence  under  the  order  of  the  court.  In 
a  patent  action  the  law  requires  that  the  defen- 
dant, the  allied  infringer,  should  deliver  with 
his  pleadings  (I  am  now  referring  to  sect.  29, 
sub-sect.  1,  of  the  Patents,  &c..  Act  1883),  par- 
ticulars oi  objections.   They  may  be  delivered 
by  order  of  the  court  at  a  sabeeqnent  tim^  and 
under  sect.  29,  sob-sect.  5,  those  particniars  may 
from  time  to  time  be  amended  by  leave  of  the 
court  or  a  indge.   For  snch  leave  the  defendants 
applied,  and  they  obtained  the  indulgence — for  it 
was  an  indulgence — on  tbe  terms  which  the  late 
Master  of  the  Bolls,  in  the  case  which  I  have 
cited,  and  Bacon,  Y.C.  in  the  case  in  which  he 
followed  the  late  Master  of  the  Bolls,  considered 
proper.   It  seems  to  me  that  the  order  is  a  fair 
order  adapted  to  ordinary  circumstances,  and 
one  which,  speaking  for  myself,  I  should  adopt  by 
way  of  general  rule,  and  for  these  reasons  (if  it 
be  neceRsary  to  ^ive  my  reasons  after  the  de- 
cisions on  the  subject)  the  plaintiff  is  told  in  the 
firnt  instance,  as  lie  must  be  told,  what  are  the 
objections  to  the  validity  of  bis  patent,  and  seeing 
these  objections  he  determines  to  proceed  with  his 
action.  Afterwards  some  tt^hf^  (Ejection  is  pot 
in,  and  that  changes  the  aspect  of  toe  case  as  nr 
as  he  is  concerned,  and  the  cnnier  provides  that» 
although  on  discontinuing  subsequently  to  the 
delivery  of  the  new  particulars  of  objections  he 
shall  pay  the  general  costs  of  the  action,  yet  he 
in  to  get  -  the  costs  intermediate  between  the 
delivery  of  the  two  sets  of  particuluv,  because 
there  has  never  been  any  issue  with  regard  to 
the  new  particulars  of  objections.   The  plaintiff 
says ;  "  There  are  certain  objections  to  my  patent ; 
well,  I  meet  these."    Then  there  comes  a  new 
ol^eotion,  which  he  may  not  have  been  aware  of 
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continne  this  action  it  l>e  referred  to  the  taxing 
master  to  tax  the  costs  of  the  plaintiff,  Pant 
Ehrlich,  of  this  action  from  the  2^rd  Feb.  1886, 
the  date  of  the  first  delivery  of  particulars  to 
the  date  of  this  order,  and  to  tax  the  coBts  of  the 
defendants,  Messrs.  Ihlee  and  Sankey,  of  this 
action  down  to  the  23rd  Feb.  1886,  and  the  taxing 
master  is  to  set  off  each  costs  of  the  plaintiff 
and  defendants  when  so  taxed,  and  is  to  certify 
to  whom  after  snch  set  off  the  balance  is  due. 
And  it  is  ordered  that  the  party  from  whom  snch 
balance  shall  be  certiBed  to  be  due  do  pay  the 
amount  thereof  to  the  other  party.  And  it  is 
ordered  that  the  costs  of  and  consequent  on  the 
amendment  hereby  allowed,  and  the  costs  oE  this 
a{)plication  be  the  pluntiff*8  costs  in  any  event. 
Liberty  to  apply. 

Solicitors  :  Wansey^  Poteen,  and  Co. ;  /.  H.  and 
J.  Y.  John$on. 


Friday,  Feb.  11. 
(Before  Nokir,  J.) 
Hopx  V.  Gbotdov  axj>  Nobwood  Tbaxwats 

G031FANY.  (a) 

PraOiee—Coimiany — DebetUure-holdera'  aetio»-^ 
Judgment  for  amount  due. 

In  an  action  by  a  debenture-holder  on  behalf  of 
himedf  and  all  other  debenture-holders  of  the 
tame  aeriee,  the  court  will  make  a  declaration 
that  the  debenture-holders  are  entitled  to  rank  as 
judgment  creditors  of  the  company  for  the  amounts 
due  on  tlieir  debentures,  and  will  extend  the 
powers  of  a  receiver  of  all  the  property  eomprited 
tn  the  debentures,  appoivted  in  the  action,  so  as 
to  include  all  property  of  the  company  not  com- 
prised in  the  debentures  which  could  he  taken  in 
ezeeutioTt. 

This  was  an  action  broaght  on  the  5th  Jan.  1887 
by  H.  K.  Hope,  a  debenture-holder  of  the  Croydon 
and  Norwood  Tramways  Company,  against  the 
company  on  behalf  of  himself  and  all  other  deben- 
ture-holders of  the  same  series,  for  the  realisation 
of  their  security. 

The  plaintiff  was  the  holder  of  mortgage  deben- 
tures for  1400/.,  being  part  of  a  series  of  15,000Z. 
issued  by  the  Croydon  Tramways  Company, 
under  an  Act  of  Parliament  of  1878,  by  which 
the  company  was  incoi^rated,  secured  by  a 
mortgage  of  the  nndertakmg  of  the  company,  and 
all  tolls  and  sums  of  money  arising  under  the 
said  Act  in  the  form  prescribed  by  schedule  C  of 
of  the  Companies  Clauses  Consolidation  Act  1845. 

By  an  Act  passed  in  1883  the  Croydon  Tram- 
ways Company  and  another  company  called  the 
Norwood  District  Tramways  Company,  were  din- 
solTed,and  the  memfaeFSotthetwo  companies  were 
reincorporated  as  a  new  company  under  the  name 
of  the  Croydon  and  Norwood  Tramways  Com- 
pany, and  the  debentures  issued  under  the  first 
company's  Act  were  charged  upon  the  under- 
taking and  tolls  of  the  new  company  in  the  form 
provided  by  the  same  schedule. 

In  the  end  of  1886  Thomas  Grover,  the  holder 
of  some  of  another  set  of  debentures  issued  under 
the  Incorporating  Act  of  1883,  commenced  an 
action  on  behalf  of  all  the  debeutare*holder8  of 
that  iasne. 

(a)  Bsportad  by  J.  B.  Bsooxs,  Bbo-,  BurWai^t-lAw. 


was  in  dispnte. 

W.  F.  C.  Wain  had  by  an  order  made  in  Grover'a 
action  been  appoiated  receiver  and  manager  of 
the  property  and  undertaking  of  the  comp&nj, 
and  hy  an  order  made  in  both  actions,  on  the  4ui 
Feb.  1887,  he  was  appointed  receirer  and  manager 
in  both  actionfl. 

Hope's  action  now  came  on  for  jadgmrat  m 
admissions  in  the  pleadings. 

Cookson,  Q.C.  and  Bradford  for  the  plaintiff.— 
It  is  not  disputed  that  the  plaintifE  u  entitled 
to  judgment  directing  the  usual  inqairies 
necessary  to  ascertain  and  give  effect  to  the 
rights  of  the  several  dobentare-holders  of  the 
several  series.  In  addition  to  this  he  asks  for 
judgment  against  the  company  for  the  whole 
15,(X)0i.  secured  by  this  series  of  debentures. 
In  Bowen  v.  TJie  Brecon  Baiiway  Company  flO 
L.  T.  Bep.  N.  S.  6 ;  L.  Bep.  3  Eq.  541)  a  jndg- 
ment  which  one  debentnre-nolder  had  recorered 
at  law  for  his  own  debt  was  ordered  to  be  realised 
for  the  benefit  of  all.  It  would  be  .much  more 
convenient  to  have  judgment  for  the  whole 
amount.  This  will  enable  the  debenture-holders 
to  avail  themselves  of  any  property  which  is  not 
included  in  the  debentures.  There  may  be  socli 
property  {Gardner  v.  London,  Chatham,  and  Dover 
Railway  Company,  15  L.  T.  Bep.  N.  S.  553; 
L.  Rep.  2  Ch.  201),  and  if  it  be  not  madsavailtUB 
for  the  debentnre-holders,  it  may  be  seized  by  an 
outside  judgment  creditor. 

Theobald  for  the  company. 

Barlow  for  the  defendant  Grover. 

North,  J. — I  do  not  see  my  way  to  giving  the 

Elaintiff  judgment  in  this  action  for  l^OOW.,  for 
e  is  creditor  for  1400f.  only ;  and  I  cannot  give 
him  jadgment  for  his  own  14001.,  as  that  would 
put  him  in  a  better  position  than  the  other  deben* 
ture-holders  on  whose  behalf  he  is  suing.  Nor 
do  I  think  that  to  give  him  judgment  for  1400L 
to  be  held  for  the  benefit  of  all  the  other  debea- 
ture-holders  as  snggested  would  meet  the  jnitice 
of  the  case.  I  thiuc  the  proper  course  will  be  to 
declare  that  the  debenture-holders  are  entitled  to 
stand  in  the  position  of  judgment  creditors  for 
the  sum  of  15,0002.  and  interest  now  due,  and 
thereupon  appoint  the  existing  receiver  to  be 
receiver  of  all  the  property  of  the  defendants  not 
included  in  the  previous  order,  appointing  bim 
receiver  of  all  the  property  comprised  in  the 
debentures. 

Solicitors:  Walter  TTsM  and  Co.;  Button tnl 
Ommaaey. 


Friday,  April  29. 
(Before  NoKtu.  J.) 

Be  The  TomnEi,  MiHiNa  Coxpast  Ldotcd; 
Pool's  case,  (a) 

Company — Fully  paid-up  shares — TtegittraiuM  df 
contract — Companies  Act  1867,  *.  25. 

By  an  agreement  daiad  the  2fitk  Nov.  1885,  made 
between  William  Pool  and  the  Tunnel  Mining 
Company  Limited,  the  company  agreed  to  ps^ 
c/toae  from  Pool  a  leasehold  mine  in  Comwau, 
and  certain  mining  plant,  for  5001.  tn  eatka^ 
1000 fuUy  paid-up  shares  of  M  each,  the  mMV 

W  Bepovtod  br  ~t.  B.  Baooss,  Ei^.,  DairlMg  it  l*w. 
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to  he  paid  and  the  eharee  aUotted  on  A0  eomey- 
vnee  of  tA«  leoM  to  ike  company.  The  company 
had  been  incorporated  on  the  21et  Nov.  188d.  The 
agreement  rented,  and  teas  made  in  puretianee 
of,  an  agreement  made  by  Pool  loith  trwtees  on 
the  part  of  the  company  before  its  incorporation. 
On  the  V2th  April  1886  Pool  aHended  a  board 
meeting  of  the  direetore,  at  which  they  allotted  him 
1000  aharet,  and  eigned  and  hartded  io  him  for 
the  purpote  of  regxsiration  an  agreement  dated 
thai  day,  by  which  Ute  former  agreement  waa 
recited,  ana  it  was  agreed  that  aharea  numbered 
9001  io  10,000  f  ftovU  be  iatued  io  him  aa  partly 
paid-up  aa  the  coneideration  io  be  paid  to  him 
under  the  former  agreement.  The  meeting  vtaa 
held  too  late  for  thti  agreement  io  be  registered 
the  aame  day.  It  waa  regiatered  on  the  follow- 
ing day. 

Held,  that  the  iaeue  of  the  sharea  amd  the  regiatra- 
tion  were  part  of  the  aame  trajuaetion,  and  there- 
fore the  agreement  had  been  registered  at  tiie 
iaeue  of  the  ahara  within  ihe  meaming  of  the  Com- 
panies Act  1867, «.  25. 

Bt  an  agreement,  dated  the  28th  Not.  1885  made 
between  the  Tnniuil  Mining  Company  Limited  of 
the  one  part,  and  William  Pool  of  the  other  part, 
tbe  company  agreed  to  purchase  fromWm.  Pool  all 
his  interest  in  the  leases  of  certain  mines  in 
Cornwall,  and  certain  mining  plant  for  5001.  in 
cash,  and  1000  fnlly  paidiop  shares  of  11.  each  in 
the  company.  This  agreement  was  made  in 
porsnance  of  a  former  one  made  with  a  trustee 
ttefore  the  incorporation  of  tbe  company.  The 
company  was  incorporated  on  tbe  2lBt  Not.  1885. 

On  the  12th  April  1886,  Pool  attended  at  a 
board  meeting  of  the  directors,  and  receiTed  a 
small  snm^  in  cash,  and  the  certificate  for  1000  1/. 
shares.  At  the  same  time  an  agreemmt  was 
CTOcnted  hy  the  company  and  Pool,  by  which, 
after  reciting  the  former  agreement  and  reciting 
that 

For  the  purpose  of  oomplyiDg  with  sect.  25  of  the 
Companiea  Act  1867,  the  oompan;  haa  agreed  to  enter 
into  these  preoentB  which  it  has  been  agreed  shall  be 
leffistered  with  the  registrar  of  joint-stock  oompaniea. 

It  was  agreed. 

That  the  coiuideration  to  be  paid  bj*  the  eompaoT 
to  the  Hid  W.  Fool  for  the  pnrohase  sbonld  be  19001. 
psjable  ae  to  5001.  part  thereof  in  oaah,  and  aa  to 
WOOL  residne  thereof  by  the  allotment  to  Wm.  Fool 
of  1000  shares  of  It.  each,  which  it  was  thereby  agreed 
■hoold  for  all  purposes  be  considered  aa  sbues  folly 
paid-np  in  tbe  capital  of  the  company,  and  should  be 
nnnbered  9001  to  10,000. 

The  entry  in  the  board's  minate  book  of  this 
transaction  was  as  follows : 

The  agreeinent  for  the  issne  of  1000  shares.  No.  9001 
to  10,000,  wassigned,  and  the  certificate  of  the  shares,  for 
the  shares  mentioned,  was  signed,  sealed,  handed  to 
and  accepted  by  the  said  Mr.  Fool,  and  signed  for  on 
counterfoil. 

W.  Pool,  tbe  stune  day,  took  tbe  agreement  and 
certificate  of  shares  to  his  solicitors.  They 
advised  him  that  the  agreement  should  hare  been 
registered  before  the  issue  of  thB  shares,  and,  as 
it  was  too  late  to  register  the  agreement  that  day, 
tliey  registered  it  the  next,  the  13th  April  1886. 

Pocd  afterwards  applied  to  the  company  to 
cancel  the  certificate,andre<is8nethe  shares  aaon 
a  date  after  the  registration  of  the  contract. 
There  waa  some  conflict  of  eridence  whether  the 
directors  had  agreed  to  do  this,  bat  it  bad  not 
been  actoalJy  done. 
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followmg  day.  The  question  iR  whether  it  wm 
registered  at  or  before  the  IsBue  of  the  shares. 
The  word  "  at "  in  the  Act  must  mean  something. 
I  do  not  think  that  the  Act  contemplated  the 
registration  of  the  contract  at  the  otfice  of  the 
registrar  at  the  very  moment  of  time  at  which 
the  shares  are  being  issued.  It  could  not  mean 
that  the  registrar  should  be  present  at  the  com- 
pany's office  and  file  the  contract  at  the  time  the 
shares  were  issued.  I  think  it  must  mean  regis- 
tration substantially  contemporaneous  with  the 
issue  of  the  shares,  and  so  as  to  be  substantially 
one  transaction.  In  each  case  the  court  must 
look  at  all  the  circumstances,  as  Thnsiger,  L.J. 
said  in  darkest  ease  (vhi  aup.).  I  thi^  that, 
supposing  the  parties  had  met  at  10  o'clock  and 
the  issue  of  the  certificatn  had  been  postponed  for 
half  an  hour  to  enable  a  messenger  to  get  to  the 
registry  office  to  register  the  contract,  and  the 
certificate  had  been  issued  at  1.30,  but  the 
messenger  was  delayed  and  did  not  reach  the 
office  till  2  o'clock,  this  would  have  been  im- 
materiiil  and  tlie  contract  would  have  been 
registered  at  tlio  is-siio  of  the  shares.  In  tlie 
present  case,  if  I'oo]  had  jjoiic  off  at  once  and 
i-egislcred  the  contract  no  cjuestion  could  have 
been  Tiiised,  it  wonid  have  been  one  transnction. 
The  matter  hapjiened  to  bo  transacted  at  such 
a  time  of  d-.iy  rliat  it  ivas  imposyibh'  to  pet  iho 
<X)ntract_  registered  tlio  same  day.  It  was  there- 
fore registered  on  the  following  day.  I  cannot 
see  that  that  makes  any  difference,  it  was  sub- 
BtaotiaUj  parfe  of  the  wme  tnumctioa.  I  hold 
that  th«  oerfeifleate  for  the  eharcd  ma  handed 
orer  and  Mooted  by  Fool  as  part  of  an  incomplete 
tranaaetioa  to  be  completed  by  the  registration  of 
the  agreement  as  soon  as  possible.  What  the 
partis'*  intended  was  really  done,  and  done  sub- 
stantially at  the  time  of  the  issue  of  the  shares. 
Under  these  circumstances.  Pool  was  holder  of 
these  iLHJU  shares  as  fully  jiaid-up  shares,  and  not 
otherwise.  His  name  mast  be  removed  from  the 
list  of  contributories  in  resjjcct  of  these  shares, 
and  he  mast  have  his  costs. 

Solicitors :  8neU,  Son,  and  Oreenip  i  E.  Smith 
and  Oo. 


Monday,  March  14 

(Beloro  KbouHt  J, 

Williamson  v.  Farsell.  (a) 

Power  of  ajmointment  —  Belcgai ion  —  Delegaled 
power  invalid  —  Aiipointnient  in  ehftHut  of 
exerdw  of  the  delegated  power. 

By  a  po8t-vii}-itial  setflrmenf,  dated  tlt-^.  2->th  May 
1816,  ccridin  real  cetnte  irns  coiii-fj/rd  to  trustees 
in  trust  for  the  hi>8b<md  iiiehdrd  l.nno  for  Ufe. 
with  remainder  to  suck  of  his  children  or  the 
iuM  living  at  hi$  death  of  children  vfho  died  in 
hi*  l^etime  aa  he  ahotdd  by  deed  or  vnU  appoint ; 
and  m  d^Mftt  ajppointment,  for  Aa  dwdrm 
at  fwMi^-eiw  or  muenage  equally. 

M.  Lam,  who  dioi  in  1888,  by  hi$  wiU  appointed 
the  propartg  to  hif  four  davghtere  for  life  as 
tenants  in  common  in  equal  shares,  with 
remainder  to  their  children,  and  with  cross- 
nmaind&rs  over  of  the  share  of  any  doMghiar 


daughter  dying  vsUhovt  isaue,  to  hi*  son  £.  K. 
Lane  for  life  with  remainder  to  such  <ff  hi* 
chOdren  a*  he  should  <^}poin<  with  remainder 
in  default  of  raeh  appoyniment  to  R.  K.  Lane 

ahsoittiely. 

R.  K.  Lane  died  in  1862  without  having  attempted 
to  exercise  the  power  delegated  to  him  by  hii 
father.   He  had  been  adjudieaied  bankrt^t. 

This  was  a  sumjnons,  taken  out  in  an  action  for 
tlie  administration  of  the  trusts  of  the  settlement, 
for  the  determinatimt  of  the  question  whether  the 
appointment  to  R.  K.  Lane  in  default  of  hit 
exercising  the  invalid  power  purported  to  he 
delegated  to  him  was  valid. 

The  trustee  in  bankruptey  claimed  the  property 
under  this  ultimate  appointment. 

Held,  that  the  case  wa*  governed  by  the  aidhoritie* 
of  Carr  v.  Atkinson  (26  L.  T.  Rep.  N.S.680\ 
t.  Rep.  14  Eq.  397)  and  Webb  v.  Sadler 
(28  i.  T.  Rep.  V.  fi.  388;  L.  Rep.  8  Ch.  419), 
and  that  the  limitation  in  default  of  the  exeraee 
of  the  delegated  power  was  valid,  and  thai  such 
default  having  taken  plaee,  the  limitation  over 
took  effect,  add  the  assignee  in  havkntptaj  teas 
entitled. 

Sugden  on  Poifcrs,  Sth  edit.,  p.  ol'i,  plac.  30, 
ejplained. 

Bv  a  post-miptial  settlement,  dated  the  "2".ih  May 
lylli,  Uichard  Lane  and  Sarah  Louisa  Lane  cove- 
nanted with  John  Goodcbild  to  levy  a  fine  uato 
the  said  John  Goodcliild  and  his  heirs  of  certain 
freeliold  messuages  to  the  son  of  the  said  J.  (.lood- 
ebild  and  liis  heirs  upon  trnst,  siibjec-L  u>  iTTtaiii 
eliarges,  to  pay  the  rents  and  jirotiis  to  i!jc  said 
Kiciiard  l.aae  for  liis  life,  and,  after  iiii  de:ali, 

In  trust  for  all  and  every  or  fioch  one  or  moro  csciii- 
sively  of  the  other  or  others  of  the  child  or  ohiltlrfn  of 
the  said  Bichard  Lane  by  the  naid  .Sarah  Louiaa  Lane, 
hia  wife,  then  born  or  to  be  bom  in  hia  lifetime  or  in 
dno  time  after  his  decease,  or  of  the  is:3uc  of  any  of  tbt 
same  child  or  children  who  shoald  depart  this  life  in  Uw 
lifetime  of  the  said  Biohard  Lane  leaTtngr  isene  then 
living  at  ench  a^e  or  respective  &gea  in  each  muiner, 
and,  if  more  than  one,  in  snch  shared)  or  propoitioB)  u 
he,  the  said  l^ohard  I^ne.  ^honM  by  twH  «r  wiB 
exeonted  aa  therein  mentioned  apitoint. 

The  said  Richard  Lane  by  his  will  dated  tbs 
22nd  Aug.  1828,  and  duly  executed  in  accordaaee 
witli  tlie  terms  of  the  said  power,  after  reciting 
the  said  power  and  his  desire  to  execute  it| 
directed  that  the  trustees  of  the  said  wttljiBMii* 
should  after  his  decease  stand  poMseied  dniH 
the  life  of  his  widow  (rf  the  naimmidvnBXBtt* 
disposed  of  by  the  said  getttoneat,  and  after  her 
deoaase  of  the  whole  of  mch  rents  and  profits. 
Upon  the  tmats  foUowing,  that  is  to  say,  npoa 
trust  to  p^  the  same  amongst  his  fourdaaghiera 
Ellen  Lan^  IiOaisa  Lutio,  Catherine  Lane,  and 
Funny  Lane,  in  equal  shares  and  proportions  M 
tenants  in  common  for  their  respective  natural 
lives,  free  from  the  debts  of  any  husband  or 
husbands  they  miglic  at  any  time  resjK'Ctively 
marry,  and  after  the  decease  of  any  or  either  of 
liis  said  four  daughters  leaving  i>-^ne,  npon  tmst 
for  such  isr-ne  in  siicli  shares  !iiid  proportiousM 
such  dan.L'hti  r  or  daiiu'lif  r-'     'iving  and  leaving 
issue  as  aforesaid  should  in  manner  therein  meo- 
tioned  direct  or  appoint,  and  in  default  o*."^ 
appointment  in  troat  for  aaoh  isaoe  respective^, 
tbeiF  beiM,  eiBcafcon*  MtoilBiirtnifni^  IM 
for  erer,  but  in  oaae  of  the  death  of  oaj  orsoMr 


Eq.  533  ;  8Ch.  419; 
Carr  T.  Atkinton,  SB  L.  T.  Bep.  N.  S.  680 :  L.  Sap. 

U  Eq.  397. 

Where  an  appointment  in  a  will  is  eas  facie  void, 
the  will  ought  to  be  read  as  if  it  had  been 
omitted : 

Se  Warren'8  Tnuts,  50  L.  T.  Bm.  N.  S.  454 ;  26  Ch. 
Dir.  208. 

Giffard,  Q.C.  in  reply. — ^The  question  cannot 
depend  upon  the  accident  whether  the  donee  of 
the  delegated  power  exercise  it  or  not.  Lord  St. 
Leonards'  distinction  is  between  a  delRgated 
power  in  favoar  of  objects  of  the  power  and  one 
in  favour  of  atrangers ;  a  gift  over  after  the  latter 


Jlfare^  14. — ^Nobth,  J.  (after  stating  the  terms 
"of  the  power  in  the  settlement  of  1816,  and  of  the 
appointment  in  the  will  of  Bichard  Lane,  in 
faTOor  of  hia^  dangfaters  and  their  iaane). — The 
appointment  in  favour  of  the  daaghters  is  good ; 
that  in  favoar  of  their  issue  is  had.  There  are 
limitations  over  of  the  income  in  case  of  the  death 
of  anj  of  the  daughters  withont  issne,  or  of  such 
issue  not  living  to  attain  the  age  of  twenty-one. 
The  word  issue  there  clearly  refers  to  issue  to 
whom  a  gift  has  already  been  made,  i.e.,  issue 
living  at  the  deaths  of  the  daughters  respectively. 
Then  the  testator  goes  on  to  direct  that,  after  the 
death  of  the  survivor  of  his  daughters,  or  soch  of 
them  as  should  die  without  issne,  as  aforesaid 
(that  again  must  mean  without  issue  who  take 
under  the  previous  limitations,  an  event  which 
happened  in  the  case  of  three  of  the  daughters), 
the  property  is  to  be  held  on  trust  to  wy  the  in- 
come to  Ms  son  B.  K.  Lane  for  his  life.  That 
limitation  is  perfectly  good  under  the  power. 
But  the  testator  goes  on  to  appoint  that  aiter  the 
death  of  the  son  the  property  is  to  be  held  in  tmst 
for  his  children,  as  he  shall  deed  or  will  appoint, 
and,  in  default  of  soch  appomtment,  to  the  use  of 
his  son  B.  K.  Lane  absolutely.  That  attempt  to 
delegate  to  the  sen  a  power  to  appoint  to  his 
children  was  in  excess  of  the  power  given  to  the 
testator  by  the  settlement.  Therefore  it  is  bad ; 
bub  the  appointment  to  the  son  himself  is  per- 
fectly good  unless  it  is  made  bad  by  the  introduc- 
tion of  the  delegated  power  to  the  son.  In  my 
opinion  the  introduction  of  that  delegated  power 
does  not  make  the  ultimate  limitation  bad,  and 
I  think  this  is  perfectly  clear  on  the  authorities. 
The  first  case  I  shall  refer  to  is  that  of  Cromps  v. 
Barrow  (4  Tes.  681).  In  that  case  there  was  an 
invalid  appointment,  not  a  delegation  of  the 
power.  By  a  settlement  made  on  the  second 
marriage  of  a  widow,  a  power  was  given  to  her 
to  appoint  by  will  among  the  children  of  her 
former  and  her  then  intended  marriage.  At  the 
date  of  her  will,  in  Feb.  1796,  two  children 
by  her  first  marriage  were  snrviving,  viz.,  Charles 
Barrow  and  Frances,  the  wife  of  Bobert  James. 
Sbenever  had  any  children  by  her  second  marriage, 
and  died  in  June  1798.  By  her  will  she  directed 
that  the  funds  subject  to  the  trusts  of  the  settle- 
ment should  be  held  as  to  one  moiety  in  tmst  for 
her  daughter,  and  as  to  the  other  moiety  in  trust 
to  permit  the  rents  and  income  thereof  to  be 
received  by  her  son  Charles  Barrow  for  his  life, 
and,  after  his  decease,  in  trust  for  such  wife  and 
children  of  the  said  Charles  Barrow  as  he  might 


ment  in  trust  to  assign  and  pay  over  the  sama 
trust  premises  to  such  wife  and  children  in  eqoal 
shares,  if  more  than  one,  and  if  but  one  to  assign 
the  whole  to  such  one ;  but  if  the  said  Charus 
Barrow  shoilld  die  withont  leaving  a  wife  or 
child  him  surviving,  then  after  his  decease  in 
trust  to  assign  the  same  unto  the  testatrix's  sud 
daughter  Frances  James,  her  executors,  adminis- 
trators, and  assigns.  The  wife  and  children  of 
Charles  Barrow  were  clearly  outside  the'  power, 
and  the  Master  of  the  Bolls  declared  (p.  685) 
that  "  as  to  so  much  of  the  property  as  is  not 
distributed  among  the  objects  of  the  power,  it  is 
to  be  considered  as  unappointed."  It  was  then 
suggested  that  the  ultimate  limitation  to 
Frances  James  depended  upon  the  preceding 
estates  given  to  the  wife  and  children  of  Charl^ 
Barrow,and  must&Il  with  thun,and  the  will  must 
receive  its  general  construction  from  the  death  of 
the  testatrix.  The  Master  of  the  Rolls  then  said 
(p.  685) :  "  I  do  construe  the  will  at  the  death  of  tha 
testatrix,  and  I  think  the  ultimate  appointraeat 
is  good.  If  there  is  no  wife  or  child  of  Charles 
Barrow,  the  manner  in  which  she  had  affected  to 
execute  the  power  never  takes  effect  at  all.  1 
have  determined  in  Boutledge  v.  DorrU,  according 
to  Sobinaon  v.  Sardcasile,  that  if  you  give  for 
life  to  a  child  who  is  an  object  of  the  power,  and 
then  to  the  children  of  that  child,  and  in  failure 
of  issue  to  a  person  who  is  an  object  of  the  power, 
that  is  void ;  but  the  distinction  of  this  case  from 
that  is,  that  this  limitation  over  to  Frances  James 
is,  if  Charles  Barrow  should  die  without  leaving 
a  wife  or  child  surviving.  It  fails  as  ^  as  it 
affects  to  give  interest  to  the  children,  bnt  is 
there  any  occasion  to  make  it  fail  upon  the  other 
point,  the  gift  over  to  a  person  who  is  an  object 
of  the  power  P  Why  am  I  to  exclade  the  person 
taking  over  who  has  a  right  to  take  P  There  are 
two  altematives :  if  Charles  Burow  leaves  no 
wife  or  children  at  his  death,  then  the  limitati(Ki 
over  being  to  a  goodobject  shall  take  effect ;  if  he 
does  leave  a  wife  or  children,  then  it  cannot  t^e 
effect."  There  are  several  other  cases  to  the  same 
effect,  but  I  only  wish  to  refer  to  one  of  t  bem :  {Loti 
V.  Ovenden,  U  L.  T.  Bep.  N.  S.  462;  16  Ch.  Dir. 
641.)  In  that  case,  by  a  settlement  made  on  the 
marriage  of  Mrs.  Ovenden,  a  viidow,  a  trust 
fund  was  vested  in  trustees  in  trust,  after  the 
deaths  of  hernelf  and  her  Intended  husband,  for 
her  three  children  by  her  first  marriage  (by 
name),  and  the  children  of  her  intended  marria^ 
in  sucji  shares  as  she  should  by  deed  or  wiU 
appoint,  and  in  default  eqaally.  Thwe  was  no 
issue  of  the  second  marriage.  The  wile  aarriTed 
her  second  husband,  and  died  in  1878.  By  her 
will,  dated  in  1876,  she  appointed  that  one-third 
of  the  funds  subject  to  the  trusts  of  the  settle- 
ment should  be  held  in  tmst  for  her  sou  Charles 
Long  for  bis  life,  and  after  his  death  in  trust  for 
Arthnr  Long,  son  of  the  said  Charles  Long,  on  his 
attainii^  twenty-one,  and  in  case  her  grandaon 
Arthur  Long  should  die  before  attaining  the  age 
of  twenty-one  years,  in  tmst  for  her  daughter 
Sarah  Ovenden.  The  question  was  raised  whether 
this  limitation  to  Sarah  Ovenden  was  good. 
Jessel,  M.R.  said  (16  Ch.  Div.  693):  "Of  course 
the  appointment  to  the  grandson  is  vtnd,  he  not 
being  an  object  of  the  power ;  bnt  the  appoiat* 
ment,  if  he  meaonder  twenty^one,  in  {avoorof  an 
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object  of  the  power  will  take  effect  aa  being 
within  the  limita  of  the  rnle  ax  to  remoteness." 
That  is,  it  was  an  execntory  gift,  not  a  sift  in 
remainder,  aud  as  it  was  to  take  effect  within  the 
proper  period  of  time  it  was  valid.  But  it  is  said 
that  in  the  present  case  thnre  is  a  distinction, 
because  it  ia  not  a  limitation  to  persons  not 
objecrs  of  the  power,  bat  a  delegated  power  to 
appoint  to  sncn  persons,  which  is  bad,  and  the 
plaintiff's  counsel  relied  on  certain  observations 
of  Lord  St.  Leonards  in  his  book  on  Powers, 
whichoccnrin  plac.36,  p.  515  of  the  8th  edition.  I 
oonfms  that  I  have  felt  considerable  difficulty  in 
midentandinff  precisely  what  that  passage  means, 
bat  I  think  I  do  understand  it  at  last.  In  plae. 
34theanthor,  referring  to  limitations  hb  distin- 
guished from  powers,  says : "  Where  no  question  of 
perpetuity  arises,  and  the  power  authorises  a  g^ft 
m  remainder,  a  devise  under  a  power  to  a  stranger 
for  life  with  remainder  to  an  object  of  the  power 
is  void  only  as  to  the  life  estate,  and  valid  as  to 
the  remainder,  and  the  estate  daring  the  life  of 
the  stranger  will  go  as  in  default  of  appointment." 
Theu  in  plac.  35  he  says  : "  So  where  actual  estates 
are  not  attempted  to  be  given,  but  a  mere 
power  is  limited  to  a  stranger  to  appoint  the 
fund,  and  in  default  of  appointment  the  fund 
is  given  amongst  proper  objects,  the  power 
being  merely  void  on  the  ground  that  deugaijia 
non  potest  deUgtare,  the  ultimate  limitation  will 
take  effect  in  possMBion."  This  was  decided  by 
Lord  Hardwick  in  JfM^m  v.  Ingram  (2  Atk.  88), 
where,  however,  the  delegated  power  was  to 
appoint  the  fund  amongst  the  objects  of  the 
original  power,  and  in  default  of  appointment 
the  fond  was  given  to  the  same  objects." 
He  then  proceeds  to  point  out  that  to  the 
general  rule  previously  slated  there  may  be 
exceptions,  and  that,  although  the  rule  may 
apply  to  sach  a  case  as  Ingram  t.  Ingram,  there 
may  be  other  cases  to  which  it  does  not  apply, 
and  he  says,  plac.  36:  "It  should  seem  that 
the  rule  would  not  prevail "  (that  rule  being,  as  I 
understand  it,  that  the  ultimate  limitation  would 
take  effect  in  possession  where  the  donee  of  the 
original  power  had  attempted  to  create  a  delegated 
power  which  was  void  merely  on  the  ground  that 
the  power  could  not  be  delegated)  "  when  a  power 
is  affected  to  be  g^ven  to  appoint  the  fund 
among  strangers."  That  is  the  proposition. 
What  is  the  reason  for  itP  "Because  in  that 
case  it  would  be  the  intention  of  the  donee  of  the 
original  power  that  the  object  should  not  take 
unless  in  default  of  execution  of  the  delegated 
power  in  &vour  of  the  straneers.  The  intention 
of  the  donee  of  the  power  is  the  express  ground 
upon  which  limitations  over  to  good  objects  after 
limitations  to  strangers  are  held  to  be  void,  and 
the  principle  applies  as  forcibly  to  a  power  to 
appoint  strangers  as  to  a  direct  gift  to  them." 
Now,  one  of  the  passages  in  which  Lord  St. 
Leonards  points  out  the  reason  why  the  intention 
of  the  donee  of  the  power  is  the  ruling  principle 
in  the  case  of  limitations  will  be  found  in  plac.  22 
of  the  6am«  chapter :  "  Although  a  limitation  be 
Toid  as  not  authorised  the  power,  yet  it  is  not 
considered  absolutely  Toid  so  as  to  acralerate  the 
remainders  dependent  on  it,  which  if  given  im- 
mediately would  have  been  good ;  but  notwith- 
standing that  it  be  void  itself,  yet  it  prevents 
the  limitations  over  from  taking  effect;  for,  as 
■Lord  Alvanley  observed,  it  wonld  be  monstrous 
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diatelT  would  not  be  preferring  persons  who  were 

intended  to  be  postponed  over  those  who  were 

intended  to  be  preferred,  but  it  wonld  be  merely 

flaying  that  if  the  preferred  objects  conid  not 

take,  all  the  persons  who  wonld  take  in  default  of 

the  exercise  of  the  delegated  power  should  take 

This  to  my  mind  explains  the  whole  passage,  anr 

shows  that  the  learned  author  is  dealing  with 

case  where  the  delegated  power  of  appomtmes 

althon^  invalid,  has  been  exercised,  and  canr 

therefore  be  ignored,  and  in  such  a  case  he  sr 

the  gift  iu  default  of  appointment  cannot  t; 

effect  because  it  was  only  intended  by  the  dc 

in  case  the  power  was  exercised  that  the  per 

to  take  in  default  should  take,  if  the  persoi 

intended  to  prefer  were  not  in  existence.  I 

thought  it  right  to  make  those  remarks  c 

observation  of  Lord  St.  Leonards  in  that  ps 

but  the  case  seems  to  me  to  be  really  sett' 

the  authority  of  two  cases  decided  since  i 

edition  of  his  book  was  published.  The 

tliese  cases  ia  Garr  v.  AGanKM  (L.  Bep 

397).   "Sxi  that  ease  Hannah  Carr  had  ur 
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to  look  at  the  exact  words : 
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makes  an  order  for  execution  against  the  defen- 
dant hj  attaching  his  property. 

This  ifl  an  intOTlocutory  orHer  or  "act,"  and 
correeponds  with  the  order  in  the  present  case, 
made  on  the  26th  Dec.  1874.  Notice  of  the 
attachment  is  given  to  the  debtor,  uid  he  has  an 
OTiportnnity  of  appearing  and  putting  in  a  defence. 
Certain  pleaa  only  are,  howerer,  adminible ;  such 
as  payment  or  want  of  jurisdiction,  and  the 
d^endant  cannot  challenge  the  validity  of  the 
contract  itself.  When  a  judgment  is  pronounced, 
the  summary  proceeding  is  closed,  and  the  judg- 
ment is  final  and  decisive,  unless  alter^  on 
appeal.  Execution  is  then  issned  as  a  matter  of 
coarse,  and  the  judge  has  no  power  of  suspending 
execution. 

The  judgment  given  against  Henderson  was  a 
*'  summary,"  or  "remate,  judgment. 

If  the  defendant  has  a  good  answer  to  the 
claim  of  the  plaintiff  which  is  not  available 
by  way  of  defence  in  the  summary  proceeding, 
it  is  open  to  him  at  any  time  either  before  the 
beginning  of,  or  pending,  or  after  tho  close  of  the 
summary  proceeding,  to  commence  an  ordinary 
or  plenary  proceeding  of  his  own,  and  tn  this 
everv  legal  answer  to  his  opponent's  claim  is 
avaiuble,  and  he  can  set  up  the  case  that  the 
instrument  upon  which  he  may  be  sued  by 
snmmary  process  was  obtained  hj  fraud,  decep- 
tion, or  error,  and  seek  to  have  it  set  asid^i. 

In  such  an  action  no  plea  of  ret  judicata  founded 
on  a  judgment  obtained  in  a  summary  actitm  is 
available,  and  any  points  already  set  up  even 
unsuccessfully  by  a  defendant  in  the  summary 
action  may  aj^ain  be  set  up  and  relied  nn. 

All  the  witnesses  agreed  that,  if  Henderson, 
against  whom  the  "  remate "  judgment  was  ob- 
tained, had  commenced  and  successfully  prose- 
cuted plenary  proceedings  to  have  the  notarial 
deeds  sdt  aside  as  obtained  by  fraud,  and  had 
recovered  judgment  accordingly,  the  "remate" 
judgment  would  thenceforth  have  been  inopera- 
tive, if  still  incomplete ;  and  if  and  so  far  as  it 
had  been  completed,  the  plaintiff  would  have  had 
to  return  to  Henderson  what  he  had  received  and 
indemnify  him  against  losses  sustained  by  the 
execution.  All  the  witnesses  were,  however, 
agreed  that  the  "remate"  judgment,  and  the 
execution  thereon,  if  unappealed,  could  not  be 
modified,  suspended,  or  stayed  by  anything  leas 
than  a  final  judgment  in  a  plenary  proceeding. 

After  the  commencement  of  the  present  action. 
Henderson's  executors  did  commence  a  "  plenary  " 
action  in  Spain  to  set  aside  the  notarial  deed,  and 
these  proceedings  were  still  pending. 

J.  N.  Higgina,  Q.C.  and  7ate  Lee  for  the  plain- 
tiff.—The  case  of  Qodard  v.  Gray  (24  L.  T.  Rep. 
N.  S.  89 ;  L.  Rep.  6  Q.  B.  139)  shows  the  principles 
upon  which  the  oourt  acta  in  snch  a  case  as  this. 
The  judgment  in  Spain  will  be  enforced  here. 
They  also  referred  to 

flail  T.  Odher,  11  E»et,  118 ; 

Alivon  V.  Pumival,  1  C.  M.  *  B.  277 : 

8coU  7.  Pilkington.iB.  &,  S.  11. 

Kmelm  Dighy  and  J.  Davewport  for  the  defen- 
dants.—No  foreign  judgment  can  be  enforced  by 
action  in  England  unless  it  is  conclusive  on  the 
merits  between  the  parties,  and  decides  the 
rights  of  the  parties.  This  is  not  such  a  judg- 
ment. A  "  remate  "  judgment  may  bo  annulled 
by  an  "  ordiauy  "  jnogment  by  the  same  judge 
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in  the  same  court.  The  effect  of  an  "  ordinarr  " 
judgment  is  not  the  same  as  the  effect  in  tnis 
country  of  an  equity  decree  upon  a  common  law 
judgment  formerly  was.  Any  foreign  judgment  is 
in  this  country  on^jmm<i/act«,andnotcoocla8ivi^ 
evidence  of  debt.  In  Spain  after  a  "remate  "judg- 
ment the  nnancoeBBfol  party  can  practically  try 
the  case  over  again.  FUmMer  v.  Woodhum*  (4 
B.  &  Cr.  625)  shows  that  a  foreign  ju<^meut  let 
up  as  a  plea  must  show  on  the  face  of  it  that  it 
is  final  and  conclnaive.  An  action  oumot  ba 
maintained  on  a  Conn^  Court  judgmenty 
because  the  jud^  has  power  to  reacind  or  alter 
it  from  time  to  time  : 

BeT*»ley  v.  Sldsrkin,  1  EL  A  Bl.  805. 
They  also  referred  to 

Smith  V.  NicolU,  5  Bma.  N.  C.  308  ; 

Qarciaa  y.  Ricardo,  14  Sim.  265;  12  CI.  ft  F.38B; 

Pavl-r.  iZoy,  19  L.  T.  B«p.  O.  8.  S6;  15  Boav.tfS; 

Patrick  t.  Sheddsn,  2  El.  ft  Bl.  14  ; 

Frayet  t.  TTomu,  10  C.  B.  K.  S.  140 ; 

flnrm      Quine,  aO  L.  T.  B«>.  N.  S.  M7 ;  L.  Bn. 
4  Q  .  B.  653. 

Eiggins,  Q.C.  in  repl;^. — The  comity  of  nationals 
applied  to  the  obligation  arising  nnder  a  foreiga 
judgment.  Agrantof  probate  by  a  foreign  nation 
woatd  be  enforced  here,  though  liable  to  be  set 
aside.  Certain  judgments  such  as  those  in  revenue 
cases  are  not  enforctble  in  a  foreign  country. 
Oodard  V.  Gray  (ubi  8up.\  which  only  follows  out 
WiUiama  v.  Jone$  (13  M.  &  W.  628)  is  not  really 
against  ua.  We  have  an  unchallenged  judgment 
casting  an  obligation  on  the  defendants,  and  that 
is  all  the  coort  will  regard.  The  test  to  be 
applied  ia  whether  the  judgment  is  final  and  ooo- 
cliisive  for  the  purposes  for  which  it  haa  been 
attained.  An  appealable  jndgment,  until  it  is 
overruled  on  appeal,  is  final  and  conclusive.  The 
order  in  Patriae  v.  Sliedden  (ubi  tttpO  'was  merely 
an  interim  order.  Berkeley  r.  Elderkin  {ubi 
aup.)  is  diatinguiahable. 

HoKTH.  J.— To  deal  properiy  with  the  defence, 
that,  as  the  "  remate "  jndgment  in  a  anmmarr 
proceeding  may  be  displaced  by  a  **plenai^ 
judgment,  the  former  ia  not  finu  and  conclaain 

in  Spain,  and  therefore  does  not  constitute  a  ^ood 
cause  of  action  here,  it  is  neceasary  to  consider 
upon  what  principle  the  courts  of  this  cocntiy 
enforce  the  judgments  of  foreign  <»urt8.  In  the 
well-known  case  of  Godard  v.  Gray  {ubi  am.)  Iionl 
Blackburn  laid  down  the  law  thus  :  "  In  Sfngland, 
and  in  those  states  which  are  governed  oj  the 
common  law,  such  judgments  are  enforced,  not 
by  virtue  of  any  treaty,  nor  by  virtue  of  any 
statute,  but  upon  a  principle  very  well  stated  by 
Parke,  B.  in  William$  v.  Jonet,  where  a  court  «E 
competent  jurisdiction  has  adjudicated  a  certain 
sum  to  be  due  from  one  person  to  another,  a  legal 
obligation  arises  to  pay  that  snm,  on  which  an 
action  of  debt  to  enforce  the  judgment  may  be 
maintained.  It  iain  this  way  that  the  judgmenta 
of  foreign  and  colonial  courts  are  aupported  ai^ 
enforced,  and  taking  this  as  the  principle,  it 
seems  to  follow  that  anything  which  uegatiTta 
the  existence  of  that  l^jal  obligation,  or  excuses 
the  defendant  from  the  performance  of  it,  nraat 
form  a  good  defence  to  the  action.  It  muit  be 
open  therefore  to  the  defendant  to  show  that  the 
court  which  pronounced  the  jndgment  had  not 
jurisdiction  to  pronounce  it,  either  becaa.«e  thej 
exceeded  the  jurisdiction  given  to  them  bytbc 
foreign  law^  or  because  he,  the  defendant,  was  sot 

Digitized  by  Google 


Be  HEvnsBsox ;  Noqvion  v.  Fuvvajt. 


832-Tol.  LTI.,  K.aj 


THE  LAW  THOS. 


Ghav.  Dir.] 


Be  Hexdbxsov  ;  TfoTmas  v.  Fsnux. 


[Ohax.  Dir. 


of  enforcing  a  foreign  contract.  It  haa  not  been 
qneBtioned,  and  I  hare  no  donbt  that  this  conrt 
has  jurisdiction  to  enforce  a  foreign  judgment, 
and,  in  ordinary  casee  when  the  parties  to  them 
are  here,  to  enforce  the  rights  and*  obligations 
arifiing  out  of  contracts  entered  into  in  foreign 
coantries.  But  the  first  question  to  be  connidered 
ia  whether  this  is  a  final  foreign  judgment 
adjudicating  on  the  rights  of  the  parties  litigant 
here,  because  I  conceive  it  would  be  new  in  prac- 
tice for  this  court  to  enforce  a  ftireign  judgment 
nnless  it  were  final  and  conclusive.  I  have  not 
found,  nor  have  I  been  referred  to,  any  c-ase  in 
which  this  conrt  haa  ever  given  effect  to  any  inter- 
locntoiy  order,  and  which  therefore  may  be  varied 
by  the  Bubseqnent  proceedings  in  the  cause.  If  a 
final  order  hail  been  made  to  pay  a  sam  of  money, 
I  cannot  doubt  that  the  courts  of  this  country 
would  compel  the  debtors  residing  here  to  pay 
the  judgment  creditor."  In  Patrick  v.  Shedden 
(ubi  8up.),  the  circumstances  were  as  follows :  An 
action  bad  been  brought  in  Scotland  by  Shedden 
against  Patrick,  which  resulted  in  a  judgment 
for  the  defendant,  with  costs.  Shedden  appealed 
to  the  House  of  Lords  and  this  would  in  itself 
formerly  have  prevented  the  issue  of  execution 
for  the  costs.  But  by  the  Act  of  48  Geo.  3  the 
conrt  of  session  was  authorised,  pending  an  appeal 
to  the  House  of  Lords,  to  regulate  all  matters 
relative  to  interim  possession  or  execution  and 
payment  of  costs  and  expenses  already  incurred 
according  to  their  soand  discretion.  Under  that 
Act  the  court  of  session  allowed  ezecation  to  pro- 
ceed for  coats,  subject  to  caution  to  ^epay  the 
sum  if  the  judgment  were  reversed  in  the  House 
of  Lords.  Patrick  accordingly  brought  an  action 
in  England  against  Shedden  for  such  costs,  and  it 
was  held  that  such  action  wonld  not  lie,  as  the 
order  was  a  mere  interim  order  capable  of  being 
varied  by  the  Scotch  court  at  any  time  before  the 
decision  on  the  appeal.  In  Berkel^  v.  Blderhin 
{ubi  sup.)  an  action  was  brought  on  a  County  Court 
judgment,  and  it  was  held  that  such  action 
would  not  lie  for  two  reasons,  first,  because  the 
County  Court  Acts  conferred  special  rights  and 
remedies  as  to  the  property  and  person  of  the 
debtor  which  would  oe  defeated  if  it  were  held 
that  an  action  would  lie  in  a  Superior  Court  on 
the  judgment ;  and,  secondly,  because  the  order 
was  not  a  final  order  and  could  be  rescinded  or 
fdtered  from  time  to  time  by  the  judge  who  made 
it,  and  this  was  the  point  for  which  the  case  was 
cited,  and  Mr.  Digby's  argument  founded  upon  it 
was,  that  as  the  "remate"  jndgment  might  be 
varied  by  a  "plenary"  judgment  made  by  the 
same  jndge  who  pronounced  the  summary  judg- 
ment, the  "  remate  "  judgment  could  not  befin^. 
Bnt  to  that  argument  there  are  two  answers ; 
the  first  is  that  Berkeley  v.  EldeTkir^  is  not  an 
authority  in  sapport  of  the  proposition  for  which 
it  was  cited.  In  the  later  case  of  Austin  v. 
3fiZI*  (22  L.  T.  Hep.  O.  S.  171;  9  Ex.  288)  to 
which  counsel  did  not  refer,  two  questions  arose : 

(1)  whether  an  action  would  lie  in  a  Superior 
Conrt  on  a  jndgment  in  the  County  Conrt ;  and 

(2)  whether  ancn  judgment  could  be  pleaded  in 
bar  to  another  action  on  the  original  cause  of 
action.  The  conrt  held  (1)  that  no  action  wonld 
lie  on  snoh  jndgment,  following  Berkley  t. 
Mderkin ;  tad  (2)  that  the  Count;  Conrt  judg- 
ment was  final,  and  a  bar  to  a  fresh  actitm  on  the 
original  canse  of  action.  Follook,  03.,  who  gave 


the  judgment  of  the  conrt,  said:  **  It  was  then 

contended  that  the  judgment  in  the  County  Court 
was  no  bar  to  an  action  for  the  original  considera- 
tion. It  was  not  disputed  that  a  fin^  judgmmt 
in  an  inferior  court  for  any  course  of  action,  wu 
a  bar  to  a  suit  in  any  other  court  for  the  same 
cause ;  but  it  was  argued  that  the  judgment  of 
the  County  Court  was  not  final,  and  therefore 
no  bar  to  such  a  suit,  because  it  was  competent 
for  the  County  Court  jndge  to  vary  it  afterwards 
by  virtue  of  the  100th  section,  and  expressions 
in  the  close  of  Lord  Campbell's  judgment  in 
Berkeley  v.  Elderkin  to  that  effect  were  made  use 
of  on  the  argument  before  ns  to  show  that  his 
Lordship  was  of  that  opinion.  Bnt  we  think 
that  the  ezinessions  of  Lord  Campbell  have  been 
mistaken.  We  do  not  nnderstand  his  LordBhqi 
to  mean  that  the  jndgment  was  not  final,  in  the 
sense  that  it  was  in  the  nature  of  an  interlocutory 
jndgment.  We  think  it  is  a  final  uid  complete 
decision  of  the  case  in  the  County  Court,  sod 
consequently  that  the  question  whether  the  debt 
recovered  was  due  cannot  be  again  litigated  in 
any  other  conrt.  It  is  therefore  a  bar."  The 
difference  between  those  two  cases  is,  in  my 
opinion,  moxe  apparent  than  real.  I  think 
Cfounty  Court  judgment  clearly  is  final  and  con- 
clnsire,  npon  the  question  whether  the  plain- 
tiff's claim  is  well  founded  or  not,  and  that  tbe 
judge  cannot  subsequently,  either  under  sect. 
100  or  otherwise,  rescind,  or  alter,  or  even  recon- 
sider his  jndgm^t  on  the  merits,  but  that  sudi 
sectiim  does  give  him,  or  I  should  say,  did  gin 
him,  a  large  discretion  and  control  as  to  the 
manner  in  which  the  judgment  is  to  be  enforced. 
The  second  answer  to  Hr.  Digby's  argument  is, 
that  whatever  a  Goanty  Court  jndgment  may 
be,  all  the  wilaiesses  agree  that  a  "remate"judg- 
ment  is  fini^  and  conclusive  so  far  as  that  pnn 
ceeding  is  concerned,  and  the  judge  has  no  povrer 
whatever  to  rescind  or  alter  the  order,  nor  even 
to  stay  execution  thereunder.  None  of  the  cases  to 
which  I  have  referred  is  an  authority  that  such 
judgment  on  the  merits  is  not  final  and  conclasive. 
And  the  only  question  ia  whether  apart  from 
authority  the  possibility  of  such  avoidance  ct 
the  "  remate  "  judgment,  as  a  "  plenary  "  judg- 
ment can  effect,  renders  the  former  incapable  of 
enforcement  by  action  by  reason  of  nim-fiiialily. 
Snppose  that  the  whole  transaction  had  beaii 
Eiurlish  before  the  passing  of  the  Jadicatore  Act, 
and  that  Nouvion  had  brought  his  aotion  in  the 
Court  of  Queen's  Bench,  for  the  nnpaid  instal- 
ments of  purchase  money,  and  recovered  jndg* 
ment  thereon,  and  that  subsequently  Henderson 
had  filed  a  bill  in  Chancery  to  have  the  contract 
and  deeds  set  aside  on  the  ground  of  fraudulent 
misrepresentation,  and  had  succeeded  in  obtain- 
ing a  decree  to  that  effect,  and  an  injunction  to 
restrain  execution  on  the  judgment  at  law,  such 
relief  would  be  as  wide  as  any  which  a  "  plenary" 
judgment  could  ^ve  against  a  "remate"  juog- 
ment,  and'yet  it  is  quite  clear  that,  though  the 
judgment  at  law  could  not  be  set  up  as  a  defence 
of  rea Judicata  in  the  suit  in  equity,  it  still  would 
be  a  final  and  conclusive  juc^ment,  and  a  good 
foundation  for  an  action  npcm  it.  The  cases  abo 
resemble  one  another  in  this,  that  the  plea  of  mil- 
representation  is  not  set  np  by  way  of  defence  to 
the  action,  bnt  is  made  the  subject  of  a  separate 
proceeding.  In  England  trand  might  be  set  up 
1  as  a  legal  defence  to  an  action  on  the  ooTenant  to 
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pay,  bat  it  need  not  be  bo  setnp,  and  the  fact  that 
It  might  have  been,  but  was  not,  pleaded  as  a 
defence  in  the  action  at  law,  would  prevent  the 
plaintiff  in  equity  from  obtaining  on  that  ground 
relief  against  the  judgment.  I  hold,  therefore, 
that  the  "  remate"  jadgment  did  impoBe  a  duty 
or  obli^tion  on  Henderson  to  pay  tne  sums  for 
which  ^udmnent  was  given,  unless  he  can  negative 
the  existence  of  such  obligation,  or  establish 
aome  l^al  excose  for  not  performing  it,  and  did, 
therefore,  give  a  good  cause  of  action.  I  do  not  see 
how  I  oould  come  to  an  opposite  conclosion  without 
holding  that  no  judgment  of  any  court  of  common 
law  before  the  Judicature  Ants  could  have  been 
final,  as  any  sach  jadgment  might  have  been 
reiu^red  of  no  effect  by  a  decree  of  the  conrt  of 
eqni^  staying  all  proceedings  under  it.  Of 
course,  I  merely  decide  that  the  action  will  lie.  The 
question  whether  it  can  be  snccessfullv  defended 
is  not  now  before  me.  Whether  Henderson 
and  his  executors,  who  have  for  twelve  years  re- 
tained the  mines  without  taking  any  proceedings 
to  set  aside  the  deed,  and  who  now  do  not  seek 
to  rescind  the  contract,  but  merely  to  have  the 
purchase  money  reduced,  are  entitled  to  succeed, 
18  a  Ques^.ion  for  the  trial.  It  will  be  unfortunate 
for  tne  plaintiff  if  th^  can,  for  he  having  relied 
on  his  jndf^ent  has  allowed  the  time  to  elapse 
vithin  which  he  could  bring  an  action  on  the 
original  consideration,  and  the  statute  would  now 
^  a  bar  to  such  an  action.  I  have  hitherto 
afaetained  from  mentioning  the  fact  that  on  the 
5th  May  1884.  a  year  after  the  writ  in  this  action 
was  issued,  Henderson's  execntors  did  commence 
a  "plenary"  action  in  Spain  impeaching  the 
notarial  deed,  which  proceedings  are  still  pending. 
I  passed  it  by  because  it  could  not  afiect  the 
question  whether  the  plaintiff  had  a  good  cause 
of  action  when  he  issued  his  writ.  The  first  issue 
now  being  tried  relates  in  terms  not  only  to  the 
judgment  of  the  5th  April  1878,  bnt  also  to  certain 
other  judgments  or  decrees  of  which  particulars 
are  alleged  to  have  been  delivered.  None  of  these 
maifeera  have  been  gone  into  before  me.  I  have 
been  told  that  they  do  not  go  to  the  root  of  the 
action,  bnt  merely  affect,  or_  may  affect,  the 
amount  which  the  plaintiff  will  recover  if  this 
action  is  successful.  They  also,  I  am  told,  involve, 
or  may  involve,  other  considerations  differing 
from  thoae  discussed  before  me,  and  with  the 
consent  of  conusel  I  abstain  from  referring  further 
to  them.  I  may  say,  in  conclusion,  I  am  glad  to 
be  able  to  see  my  way  to  holding  the  above  judg- 
ment  to  give  a  good  cause  of  action,  as  it  appears 
from  the  evidence  that  the  Spanish  courts  carry 
into  effect  the  judgments  of  those  countries  only 
which  give  effect  to  firm  judgments  issuing  from 
Spanish  courts.  My  finding  on  the  issues  is,  that 
the  judgment  or  decree  of  the  5th  April  1878, 
referred  to  in  the  amended  statement  of  claim,  is 
a  jnd^ent  upon  which  the  claim  of  the  plaintiff 
in  this  action  can  (apart  from  the  question  of 
fraud)  be  sostained,  and  that  the  cause  of  action 
in  respect  of  such  judgment  is  not  barred  b^  the 
Statute  of  Limitations.  The  costs  of  the  plaintiff 
and  defendants  of  these  issues  will  be  costs  in  the 
action. 

Solicitors:  For  plaintiff,  i^wfeanfe  and  Partm/;- 
ton  i  for  defendants,  Freeman  and  SotJiamlet/. 
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Oct.  1882,  the  Metropolitan  Board  of  Works 
agreed  that,  upon  the  certificate  of  a  certain 
architect  that  the  carcase  of  a  certain  building 
had  been  completed  on  one  of  the  plots  according 
to  certain  approved  plana,  and  on  certain  pay- 
ments being  made,  the  board  woold  grant  a  lease 
of  the  land  to  the  Uortgage  Company  of  England 
Limited,  for  eighty  years  from  the  24th  Jnne 
1882,  at  the  rent  therein  named. 

The  agreement  contained  covenants  by 
company  as  to  erecting  a  building  accordin 
certain  approved  plans,  &c. 

By  an  agreement  nnder  seal,  dated  the 
Jnne  1883,  the  Mortgage  Company  of  En| 
Limited  agreed  to  grant  a  sublease  of  the 
plot  to  C.  W.  Wallis,  for  the  same  term 
three  days,  on  practically  the  same  condition 

Wallis  obtained  from  the  Metropolitan  I 
of  Works  a  similar  agreement  as  to  an  adjo: 
plot  of  land. 

Under  these  agreements  with  the  Metropo 
Board  of  Works  it  was  agreed  that  a  sepi 
bnilding  should  be  pnt  up  on  each  plot. 

Wallis  subsequently  entered  into  two  Bep 
contracts  (each  under  seal)  with  the  Northnn 
land  Avenue  Hotel  Company  Limited  as  U 
two  plots,  both  of  the  contracts  being  in  the 
terms,  and  one  of  them  being  dated  the 
June  1883. 

By  each  contract  the  parties  mutually  < 
nanted  (1)  that  the  company  should  on  execi 
of  the  agreement  pay  certain  sums  to  Wall 
a  deposit  and  in  payment  for  certain  v 
already  erected ;  (2)  that  on  such  payment  1 
made,  the  hotel  company  should  be  entith 
enter  on  the  ground.   Clause  4  was  as  foUoi 

The  ooinpaii7  shaU  before  the  90th  Oct.  1884 
the  Ronnd  heTeby  agreed  to  be  leased  with  a  snbeti 
bnildinff,  or  part  of  a  rabatantial  bnildiiifir,  of  each 
■be,  form,  elevation,  deooration,  arcmteotanJ 
other  proportiona,  height,  mode  of  eonstmi 
materiala,  external  arramrements,  position  and  gi 
ohajacter  ae  shall  be  approved  by  the  board,  or 
snpecintendhiff  arobiteot  on  their  behalf,  befon 
ereotion  of  raoh  building  is  oommenoed. 

Clanse  5  was,  so  &r  as  material,  as  followi 
The  company  shall  forthwith  submit  to  the  sa 
imdin^  architect  for  the  time  being  of  the  board,  f 
approval  of  the  board,  plans,  elevations,  seotioni 
^awings,  drawn  to  a  scale  of  a  quarter  of  an  ino 
foot,  and  figared  in  detail,  of  the  baildinff  to  ho  bp 
the  oompany  as  aforesaid,  together  with  fall  descri] 
or  specinoations  of  the  conatmction  of  the  bnildini 
of  tue  materials  to  be  need,  and  the  board  may  re 
and  the  company  shall  sabmit  to,  any  modifies 
alterationii,  omiseionB,  or  additions  iu  or  to  thi 
plans,  elevations,  sections,  drawinffs,  deacriptiou 
specifications,  or  any  of  them,  as  shall  to  the 
seem  fit.  The  intended  lessor  will,  at  the  cost_  < 
company,  oononr  with  the  company  in  submittli 
phuts  and  drawings  for  snoh  u)proval,  and  will  i 
mo  cost  do  all  snoh  things  as  the  oompany  may  n 
ably  reaoire  in  order  tbi^  the  approval  thereof  a 
obtained. 

Clause  8  was,  so  far  as  material,  as  followt 
No  building  shall  be  oommenoed  before  the  said 
elevations,  Beotions,  drawings,  desoriptions,  and  a 
cations  shall  have  bisen  approved     the  board  as 
said. 

Clause  10  provided  as  follows : 

The  carcase  of  the  bnilding  to  be  built  as  afo 
shall  be  completed  bjr  the  oomiMny,  with  all  walla, 
slating,  gntters,  rain<water  pipes  and  gratinge 
joists  of  floors,  in  aooordanoe  with  the  terms  o 
agreemsnt,  bdbre  the  30th  April  The  wh 


pany  fit  tor  ooonpation  and  nss  witUn  the  fnrthtr  tarm 
of  MX  calendag  mmths  tiwreafter. 

By  clanse  16  Wallis  agreed,  npon  certificate  of 
the  architect  of  the  board  that  the  building  had 
been  completed  within  due  time,  to  grant  a  lease 
to  the  company  for  eighty  years  from  the  24(li 
June  1882  (less  six  days). 

Wallis  Afterwards  mortgaged  his  interest  in 
the  contract  of  the  15th  June  1883  to  Messrs.  Fox 
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agreement  nnleHS  the  approral  of  the  board  is 
obtained.  An  agreement  to  paj  irach  a  snm  of 
money  as  A.  and  no  one  else  shall  determine  to 
be  jast  is,  if  A.  declines  to  have  anything  to  do 
irith  the  matter,  plainly  an  agreement  on  which 
no  actiun  can  be  brought.  To  put  it  in  other 
terms  with  reference  to  the  case  before  me,  the 
approval  of  the  board  is  a  condition  precedent, 
and  in  principle  the  case  falls  within  the  decision 
in  Coom.be  r.  Oreen  (11  M.  &  W.  480).  That  being 
80,  it  appears  to  me  there  is  no  breach  that  can  be 
fihown  in  this  case  on  the  part  of  the  company, 
seeing  that  the  Metropolitaii  Board  of  Worlu,  for 
reasons  irhich  they  considered  sufficient,  and 
which  I  am  not  at  Dberty  to  examine,  declined  to 
spptom  the  plans.  The  |dans  that  were  sub- 
mitted were  sabmitbed  according  to  the  aeree- 
mMit.  Mr.  Wallia  oo  near  red  in  :them,  and  there 
is  no  pproand  for  saying  that  the  plana  which  were 
Bobmitied  by  the  company  to  the  HetropoUtan 
Board  of  Works  were  not  plans  fairly  within  the 
scope  of  the  agreement.  I  mean  that,  if  they  sub' 
mitted  a  plan  of  building  a  little  shuity  on  a  plot 
of  ground,  that  would  have  been  no  submission  of 

Slans  whatever.    Jkf  r.  Wallia  did  concur,  and  the 
Letropolitan  Board  of  Works  said  they  would 
not  approve  of  the  plan.    I  say  it  is  immaterial 
to  go  into  the  queittton  why  the  board  refused. 
The  board  were  entitled  to  refuse  and  did  so.  I 
may  mention,  however,  that  the  ground  which  they 
took,  as  I  anderstmd,  for  their  refusal  was,  that 
there  were  two  plots  of  g^und  adjoining,  which 
they  had  agreed  to  demise  under  two  separate 
instruments,  and  they  would  not  approve  of  one 
building  being  erected  on  two  plots  unless  the 
title  to  the  two  agreements  was  brought  into  one 
and  the  same  peraon.   Mr.  Wallis,  I  understand 
from  the  evidence,  did  make  attempts  to  get  the 
two  agreements  in  some  way  or  other  assigned  to 
himself,  or  in  some  way  to  comply  with  that  con- 
dition of  the  board,  but  was  unable  to  do  it.  There 
was  no  default  or  breach  of  contract  on  the  part  of 
the  company  in  regard  to  the  plans  that  they  sub- 
mitt<td,  and  in  this  case,  which  has  been  argued 
before  me  very  elaborately,  the  breaches  assigned 
by  the  counsel  at  the  bar  are  on  the  two  clauses 
that  I  have  mentioned,  and  those  two  clauses  only. 
Then  it  is  said  that  there  is  an  express  contract 
on  the  part  of  the  companT  to  obtain  the  approval 
of  the  Metropolitan  Bcnrd  of  Works.   Beyond  all 
question  the  company  might  have  entered  into 
such  a  contract,  and  u  they  had  they  would  have 
been  liable  in  damages  for  the  breach  of  that 
stipulation,  because  if  a  man,  or  a  company,  will 
enter  into  such  a  contract,  and  cannot  obtain  the 
approval,  there  is  a  breach  of  the  contract  for 
which  ho  must  pay  damages.    But,  sensible  of 
the  difficulty  which  they  were  under  in  arguing 
that  question,  counsel  put  forward  as  a  subor- 
dinate proposition  that,  it  there  was  not  an  express 
contract  to  that  effect,  there  was  an  implied  one, 
and  I  need  hunily  say  that,  if  there  is  what  is 
termed  an  implied  contract  to  be  found  in  an  in- 
strument, it  18  just  the  same  thing  in  point  of 
law  as  an  express  contract.   There  is  more  diffi- 
culty in  finding  it,  but  when  found  it  is  part  of 
the  contract.  Now,  reading  this  contract,  I  have 
no  hesitation  in  saying  that  there  is  no  express 
contact  to  obtain  approval.   The  5th  clause  is 
distinct,  and  the  only  obligation  on  the  company 


themselves  that  one  was  not  to  ask  the  company 
for  such  an  obligation,  uid  that  the  company 
determined  that  ui^  would  not  enter  into  such  a 
contraot.  I  say  that  because  the  definite  terms 
which  are  expressed  in  the  contract  itself  were  to 
submit  plans,  and  they  agreed  to  submit  to  altera- 
tions of  the  plans,  and  I  scarcely  know  how  to  put 
the  propositiCHi  in  any  way  favourable  to  the  appli- 
cants on  this  summons.  My  opinion  on  this  point  is, 
thatthereisnoexpresBcontract.  Well.then,  is  there 
an  implied  contract  ?  I  am  not  at  liberty  to  imply 
contracts  of  an  onerous  nature  in  such  an  instru- 
ment drawn  as  this  is,  unless  I  can  see  it  is  clearly 
intended,  and  when  I  find  that  the  stipulation  is 
to  submit  plans  and  to  agree  to  a  modification  of 
plans,  and  I  find  an  express  agreement  with 
regard  to  the  plans,  it  appears  to  me  that  I  should 
be  violating  the  true  rule  of  construction  with 
regard  to  the  instruments  in  this  case  if  I  im- 
ported into  the  instruments  any  each  implied 
contract.  The  result  is,  therefore,  that  there  is 
no  breach  of  contract  which  coold  be  sued  upon, 
and  no  breach  of  contract  with  regard  to  the 
erection  of  the  building,  because  there  wai:  a  con- 
dition precedent,  and  that  has  not  been  folfiUed. 
There  is  no  case  here  of  the  company  intervening 
unjustly  and  improperly  so  as  to  prevent  the  con- 
dition being  performed.  It  is  simply  a  contract 
to  erect  such  a  building  as  the  Metropolitan 
Board  of  Works,  and  no  one  else,  should 
approve  of.  The  Metropolitan  Board  of  Works 
decline,  and  there  is  an  end  of  the  case.  The 
claim  will  be  dismissed  with  costs. 
The  claimants  appealed. 

Sir  Henry  Jamea,  Q.C.,  WhUeherme,  Q.C.,  and 
E.  A.  Sadley,  for  the  appellants,  cited 
Coomhe  T.  Qreeiu,  11  H.  &  W.  480 ; 
White  V.  Beaton,  4  L.  T.  Sep.  N.  S.  474 :  7  H.  A  r 
42; 

Maclcay  v.  IHek,  6  App.  Cu.  iffil. 
Bcmer,  Q.C.  and  F.  B.  Palmer  for  the  liquids 

CoTTOS,  L.J. — This  is  an  application,  by  v 
appeal  from  Chitty,  J.,  for  damages  agair 
Northumberland  Avenue  Hotel  Company  I 
The  claim  is  made  by  Mr.  Wallis,  or  w 
hifl  mortgagees ;  bat  that  comes  to 
thing,  for  it  is  not  suggested  that  the- 
any  better  position  than  he  does.  Thf 
berland  Avenue  Hotel  was  being  b 
adjoining  plots  of  land.   There  v 
ment  as  to  one  plot  between  the 
Board  of  Works  and  Wallis,  and  - 
there  was  an  agreement  with  the ' 
pany  of  England  liimited,  who  • 
and  the  terms  of  both  agreeir 
the  same.   Undoubtedly,  und' 
between  the  intended  lessee' 
politan  Board  of  Works  it 
separate  building  should  be 
Then  Mr.  Wallia,  having  p 
agreed  to  let  them  both  t 
Avenue  Company,  and 
company  (which  is  bei' 
breach  of  the  contracts 
and  Wallis.   The  tw 
between  the  compao' 
the  same  terms,  y 
contracts  is  it  saif 
mitted  a  breach? 


f 
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the  Northumberland  ATOuaa  Hotel  should  be 
built,  as  to  some  extent  it  was  built,  on  the  two 
plots,  not  making  any  complete  building  on 
either   of  these   plots.    We  must  first  take 
clause  4.  with  which  clause  8  must  be  read.  [His 
liordahip  read  clause  4,  and  continued :]  Tb^ 
<^use  8  says  that  the  buildings  shall  not  be  com- 
menced till  the  plans,  Ac,  have  been  approred 
hy  the  I)oard.   ]Sow  has  there  been  any  breach  of 
clause  4,  for  that  is  what  Mr.  Wbitehome  prin- 
cipally relied  oponP    In  my  opinion,  there  has 
been  no  such  breach.   The  words  are  "  a  build- 
ing of  8uch  character"  (I  omit  the  general 
words)  "as  shall  be  approved  by  the  board," 
and.  in  my  opinion,  they  must  be  read  "such 
buildings  as  shall  have  been  approved  b^  the 
board."   That  is  clearly  shown,  if  there  is  any 
doubt  in  that  bmgui^e,  by  clause  8,  which  stipii- 
lated  that  the  building  should  not  be  commenced 
•  at  all  till  the  board  had  given  their  approval. 
Hr.  Whitehome  argued  that  those  wordB  were 
to  be  considwed  as  imposing  a  condition  pre- 
oedent.    In  my  opinion,  in  strictness  he  is 
wrong.    It   is  not  a  condition   precedent  — 
that  is  to  say,  a   provision   that    if  some* 
one  does  nomething  this  will  be  done — but  a 
definition  of  what  they  agreed  to  erect.  There 
never  was  in   fact,  under  the  oircuraatances 
which    I    may   have   to   refer   to  mentioned 
in  clause  5,  any  building  which  came  within 
that  description  and  definition.   In  my  opinion, 
therefore,  there  is   no   breach   of    clanse  4, 
and  it   is  qoite  clear  that   what  the  com- 
pany were  contemplating  eud  attempting  to  do 
was,  to  bring  the  building  within  that  part  of  this 
cUmao,  although  Wallirs  agreemenc  with  the 
Metropolitan  Board,  and  the  mortgage  company's 
agreement  with  the  Metropolitan  Board  required, 
not  that  a  building,  or  part  of  a  building,  should 
be  put  upon  plot  1  or  plot  2,  but  that  a  building 
ahonld  be  erected  on  each.   Clause  4  onl^  pro- 
vided that  the  company  should  put  np  a  building, 
or  part  of  a  substantial  building,  so  thnt  it  was 
quite  within  the  terms  of  this  contract  that  there 
should  be  part  of  a  substantial  building.  Mr. 
Whitehome  referred  to  cases  in  which,  where  the 
question  was  whether  a  man  was  liable  for  the 
price  of  goods,  there  being  a  condition  precedent 
to  his  being  bound  to  take  them,  it  was  held  that 
if  he  waived  the  performance  of  the  condition 
precedent  to  be  performed  by  his  contracting 
party  he  would  be  liable  for  the  price.   But  it  is 
«  fallacy  to  treat  this  as  a  c<mdition  precedent  in 
the  strict  sense,  and  in  my  opinion,  even  if  it 
w«e,  this  esse  is  not  like  tlw  cases  referred  to 
Mr.  Whitehome.  because  there  the  condition  had 
to  be  performed  by  the  contracting  party,  the 
vendor,  before  he  could  require  the  purchase 
money  to  be  paid,  or  the  goods  to  be  accepted. 
If  that  was  waived  there  was  no  answer  at  all  to 
an  action  brought  for  the  price  of  the  goods. 
Here  the  question  we  have  to  consider  is  this, 
whether  there  has  been  any  breach  on  behalf  of 
the  Northumberland  Avenue  Hotel  Company  of 
the  stipulations  inserted  in  the  contract  by  Mr. 
Wallis,  in  order,  as  he  thought,  to  secure  his 
object,  as  well  as  the  object  of  the  company,  vis., 
the  erection  of  one  hotel  on  both  these  plots ;  that 
is  to  say,  one  building  not  completed  on  one  plot 
but  extending  over  both.   I  thought  that  what 
wflold  be  relied  upon  would  be  danse  b.  Mr. 


understand  Sir  Henry  James,  he  did  rely  upcm  it. 
That  clause  provided  that  the  company  should 
forthwith  submit  to  the  architect  for  the  time 
being  of  the  board,  for  the  approval  of  the  board, 
plans,  elevations,  and  drawings  of  "  the  building 
to  be  bnilt  by  the  company  as  aforesaid" — that 
was.  of  either  a  building  on  plot  1,  or  plot  2,  part  oa 
each,  or  it  might  be  of  an  entire  building  on  each 
of  them.   But  that  was  not  desired,  or  contem- 
plated, by  Mr.  Wallis,  and,  in  fact,  the  compai^ 
did  submit,  with  his  concurrence  and  his  approval, 
plans  and  elevations  of  the  hotel  which  was  to  be 
built  over  both  these  plots.   Then  there  is  a  pro* 
viso  in  clause  5,  that  if  those  plans  are  submitted 
the  company  shall  submit  to  make  any  alterations 
which  the  Board  of  Works,  or  their  architect,  sh^ 
require.  Bat  when  these  plans  were  laid  before  the 
Board  of  Works  and  their  arobitect  they  did  not 
require  modifications  of  the  plans.  Theiy  wereqaite 
satisfied  with  the  plans,  but  what  th^  said  wis 
this :  "  We  do  not  like  to  pant  separmte  leases  ai 
the  plots  of  land  upon  which  one  entire  building 
is  to  be  put,  and  therefore  we  must  have  the  title 
to  the  leases  in  the  same  person,  so  that  we  may 
grant  a  lease  including  both  plots  to  one  and  tbe 
same  person."   That  was  a  matter,  not  for  the 
company,  but  for  Mr.  Wallis  to  arrange,  he  having 
contracted  with  the  company  to  grant  them  these 
leases.   In  fact,  be  never  did  grant  them,  and  it 
was  not  the  fault  of  the  hotel  company  that  this 
was  not  done.   If  it  was  anybody  s  fault,  it  was 
the  fault  of  Wallis,  and,  in  my  opinion,  having 
regard  to  tbe  terms  of  this  clause,  it  cannot  Iw 
said  that  the  hotel  company  did  commit  or  do 
anv  act  which  was  a  breach  of  it.    They  did 
submit  their  plans,  and  they  were  quite  ready  to 
make  any  alterations  which  were  required— in 
fact,  no  alterations  were  required — mther  by  the 
Metn^litau  Board  of  Works  or  their  architect. 
Then  it  is  said  there  is  another  ground  of  action, 
not  for  any  breach  of  covenant,  but  because  the 
com^ny  remained  in  possession,  and  therefore 
was  liable  for  damages.   I  think  that  sJl  depends 
upon  the  aigumeiit.  which  I  have  already  dealt 
with,  that  there  was  a  condition  precedent  which 
could  be  and  was  waived  by  the  hotel  company. 
In  my  opinion,  there  could  be  no  claim  against 
the  company  for  remaining  in  possession.   1  do 
not  see  now  they  could  have  given  it  up — how 
they  could  have  relieved  themselves  from  the 
obligation.    They  went  on  building  as  long  as 
thev  could,  with  the  consent,  nndon^edly,  of  Mr. 
Wallis,  and  for  their  joint  benefit.   TIiot  never 
got,  for  it  never  was  given,  the  appronC  under 
the  circumstances  which  I  have  mratioced,  of 
the  Board  of  Workfi ;  therefore  they  never,  in 
my  opinion,  broke  the  contract  which  they  hid 
entered  into  in  clause  4  or  clause  5.    It  vas 
undoubtedly  supposed  by  the  parties  that  those 
two  stipulations  would  be  sufficient  to  secure  the 
building  of  this  hotel  as  one  entire  building  on 
the  two  plots.   That  has  failed.   In  my  opinion, 
neither  Mr.  Wallis  nor  his  mortgagees  can  claim 
any  damages  against  the  hotel  company  for  the 
loss  of  the  land. 

LiHDLEV,  L.J. — I  am  of  tbe  same  opinion.  I 
have  been  looking  in  vain,  ever  since  I  set  my 
eyes  on  this  a^ement,  lor  the  breach  of  it,  IniC 
I  cannot  find  it  in  clause  4  or  clause  ji,  or  in  »oy 
other  part  of  the  ^reemttit.  Of  coarse,  to  man 
good  tbit  opinion,  It  is  necessary  to  go  eihaos- 
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tively  throngh  the  contract ;  but  I  do  not  propose 
to  do  that.  But,  when  we  know  the  facts,  it  in 
quite  obvious  what  the  scheme  was,  and  it  is  quite 
obvions  that  Wallis  could  not  compiT  with  the 
conditions  imponed  hy  the  Board  ot  Works.  If 
this  claim  were  to  succeed,  it  would  amount  to 
this — that  Wallis'a  mortgagees  would  derive  ad- 
vantage from  his  own  default.  I  am  of  opinion 
that  this  appeal  should  be  dismissed. 

BowEy,  Ij.J. — I  am  of  the  same  opinion.  "With 
regard  to  clauses  4  and  8  Mr.  Whiteborne  has 
endeavoured  to  convince  ua  that  a  special  con- 
struction should  be  put  on  the  undertaking  to 
cover  the  ground  with  a  building  of  ench  a  class, 
&c,t  as  should  be  approved  hj  the  Metropolitan 
Board  of  Works  befbre  the  erection  of  the  build- 
ing is  fxnnmenoed.  He  baa  endeavoured  to  per- 
suade as,  in  the  first  place,  that  that  is  a  contract 
which  contains  a  condition  precedent  which  may 
be  waived ;  and,  secondly,  ii  it  is  not  a  contract 
containing  a  condition  precedent  which  may  be 
waived,  that  it  is  a  contract  in  any  event  to  put 
np  a  particular  building,  and  that  such  contract 
has  been  broken.  Let  us  take  the  first  proposi- 
tion— that  it  is  a  contract  which  contains  a  condi- 
tion precedent  which  has  been  waived.  A  condi- 
tion pre(?edent,  strictly  speaking,  means  some- 
thing which  must  be  done  before  one  of  the 
contracting  parties  can  require  the  performance 
of  the  contract  by  the  other.  When  you  come  to 
language  of  this  sort,  it  may  fall  under  one 
of  two  descriptions.  Yon  might  have  had  a  con- 
tract that,  if  the  Metropolitui  Board  should  ap- 

Erove  a  particular  buUaing,  then  that  particnlar 
nilding  should  be  put  up.  In  snob  a  case  the 
approTM  of  the  board  is  strictly  a  condition  pre- 
cedent which  can  be  waived.  The  contract  is  to 
put  up  a  particular  building,  provided  the  board 
shall  approve  of  that  particnlar  building.  That 
is  a  condition  precedent  strictly,  and  that  may  be 
waived.  But  I  will  take  another  kind  of  contract. 
Supposing  tbe  contract  is,  that  if  the  board  shall 
approve  of  any  particular  kind  of  building,  then 
you  will  put  up  such  particular  kind  of  building 
as  they  shall  select  or  approve.  There  the 
approval  of  the  board  is  not  a  condition  precedent 
to  the  performance  of  the  contract,  it  is  not  a 
thing  yon  can  waive.  If  the  board  do  not  approve 
of  any  particular  building,  there  is  nothing  yon 
can  perform ;  yon  cannot  insist  upon  performapoe, 
because  there  is  no  such  thing  aspenormuice.  I 
think  this  particular  clause  falls  within  that 
latter  proposition.  It  was  a  contract  to  do  a  par- 
ticular thing.  The  particular  thing  was  defined 
by  the  approval  of  the  board  to  be  given,  and  the 
approval  of  the  board  really  is  an  element  in  tbe 
definition  of  the  particular  thing  to  be  done,  not 
capable  therefore  of  being  waived.  If  you  were 
to  waive  it,  if  yon  chose  to  say  it  was  waived, 
you  would  be  creating  a  new  contmct  not  to  pnt 
np  that  building,  but  to  put  up  something  else. 
But  then  says  Mr.  Whitenome,  supposing  I  am 
in  that  difficulty,  at  all  events  here  is  a  contract 
to  put  up  such  a  building  as  the  board  approves, 
and  no  snch  building  as  the  board  approver  is 
there,  and  that  is  a  breach  of  the  contract.  That 
argument  falls  to  the  ground,  because  it  rests 
upon  misconstruction  m  this  particnlar  thing. 
It  would  be  a  perfectly  good  and  valid  argument 
if  the  contract  was  to  erect  a  building  such  as  the 
board  should  approve,  if  the  contract  was  to 
satisfy  the  exigencies  of  the  board.   Then*  if  he 
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in  case  the  mortgagor  shonid  not  when  called 
upon,  or  within  ten  daya  thereafter,  execute  such 
morteat^e  as  aforesaid,  or  in  case  any  interest 
skoald  be  in  arrear  for  one  calendar  month,  or  in 
certain  other  events  as  therein  mentioned,  then 
all  the  principal  moneys  therbby  secured  ahonid 
immediately  become  due  and  payable  by  thn 
mortgaeor,  and  ia  any  of  ennh  cases  the  power  <^ 
sale  and  other  powers  conferred  on  mortgagees 
hy  the  ConTe^ncing  and  Law  of  Prcperty  Act 
1881  shonid  immediately  be  exercisable  by  the 
mortgagee  without  the  necessity  of  making  any 
forther  demand  for  payment  or  giving  any  notice 
to  the  mortgagee  or  any  other  person  or  persons 
whomsoever.  And  it  was  thereby  agreed  that 
the  mortgagor  should  have  immediate  possession 
of  the  mortgaged  premises,  and  snould  be 
entitled  to  receive  the  rents  thereof,  and  to  be 
allowed  the  nsual  commission  for  collecting  the 
same,  and  should  be  atliberty  to  appropriate  such 
rents  from  time  to  time  in  paying  the  interest 
and  principal  moneys  due. 

No  legal  mortgage  having  been  execnted, 
Hodson  on  the  5th  Nov.  1886  agreed  to  sell  part 
of  the  mortgage  property  to  E.  Howes. 

The  purchaser  took  the  objection  that  the 
Tender,  being  only  an  equitable  mortgagee,  had 
no  power  to  convey  the  legal  estate  and  that  the 
mortgagor  was  a  necessary  party  to  the  conv^- 
anoe. 

llie  vendor  took  out  a  summons  under  the 
"Vendor  and  Purchaser  Act  1874  to  have  this  ques- 
tion determined. 

The  summons  was  adjourned  into  court,  and 
beard  before  Horth,  J. 

J.  B.  Porter  for  the  vendor. 

I-offpea  for  the  purchaser. 

NoBTH,  J. — The  vendor  in  this  case  is  entitled 
to  an  equitable  charge  created  by  deed.  He  has 
contracted  to  sell  to  a  purchaser  under  the  power 
of  sale  givm  by  the  Conveyancing  Act,  s.  19.  The 
objection  is  taken  that  an  equitable  mortgagee 
exercising  the  power  of  sale  can  onhr  convey  the 
equitable  and  not  the  legal  estate.  I  am  referred 
to  the  case  of  Eiatt  v.  Hillman  (25  L.  T.  Rep.  N.  S. 
55),  which  was  decided  under  Lord  Cranworth's 
Act,  s.  15.  ,That  section  is  as  follows:  "The 
person  exercising  the  power  of  sale  hereby  con- 
ferred shall  have  power  by  deed  to  convey  or 
assign  to  and  vest  in  the  purchaser  the  property 
sold,  for  all  the  estate  and  interest  therein  which 
the  person  who  created  the  charge  had  power  to 
dispose  of."  Now,  I  am  not  satisfied  that  Hiatt  v. 
Hit  Iman  is  an  authority  to  be  followed  in  this  case. 
The  words  of  the  Conveyancing  Act  are  very 
different.  Sect.  21,  sub-sect.  (1),  runs  thus :  "  A 
mortgagee  exercuing  the  power  of  sale  conferred 
by  this  Act  shall  have  power  by  deed  to  convey 
the  property  sold  for  snch  estate  and  interest 
therein  as  is  the  subject  of  the  mortgage,  freud 
from  all  estates,  interests,  and  rights  to  wnich  the 
mortgage  has  priority,  bat  subject  to  all  estates, 
interests,  and  rights  which  have  priority  to  the 
mort.gage,  e^ccept  that,"  and  so  on.  These  words, 
"  but  subject  to  all  estates,  interests,  and  rights 
which  have  priority  to  the  mortgage,"  seem  pnt 
in  for  the  express  purpose  of  preventing  the  legal 
estate  passing  when  an  equitable  mortgagee  con- 
Teys.  It  seems  to  me  that  the  section  applies  so 
as  to  pass  the  legal  r-''-'-^  in  all  cases  in  which 


lae mongagee  oas  coe  legai  escace.  Due  ic  doesnot 
apply  to  cases  where  he  hsA  not  it.  He  has  power 
to  convey  such  estate  as  is  subject  to  the  mort- 
gage and  that  only.  The  estate  here  subject  ta 
the  mortgage  is  an  equitable  estate.  The  mort- 
agee,  therefore,  cannot  convey  the  legal  estate ;  it 
e  conld  do  so  he  could  do  it  even  though  tb& 
legal  estate  nnder  the  mortgage  were  v^ed  ia 
trustees,  which  is  clearly  not  the  case.  I  decidfr 
against  the  vendor's  contention. 
The  vendor  appealed. 

J.  B.  Poiier  for  the  appellant. — The  mortgagee 
can  sell  and  convey  the  whole  of  the  mortgagor's 
interest.  By  sect.  19  of  the  Conveyancing  Act 
1881  a  mortgagee,  where  the  mortgage  is  by  deed, 
shall,  by  virtue  of  the  Act,  have  certain  powers 
"  to  the  like  extent  as  if  they  had  been  conferred 
by  the  mortgage  deed,"  including  "  a  power, 
when  the  mortgage  money  has  become  due,  tosell, 
or  to  concnr  in  selling,  the  mortgaged  property." 
Then,  by  sect.  21,  "  a  mortgagee  exercising  tbe 
power  of  sale  conferred  by  this  Act  shall  hare 
power,  by  deed,  to  convey  the  property  sold,  for 
sucfa  estate  or  interest  therein  as  is  tbe  snbject  of 
the  mortgage."  The  power  to  sell  is  not  coofined 
to  such  of  the  mortgagor's  estate  as  is  oonveyed 
by  the  mortgage.  By  sect.  15  of  Lord  Cranworth's 
Act  (23  &  24  Vict.  c.  145)  "  tbe  person  exercising, 
the  power  of  sale  hereby  conferred  shall  have 
power  by  deed  to  convey  or  assign  to  and  vest  in 
the  purchaser  the  property  sold,  for  all  the  estate 
and  interest  therein  which  the  person  who  created 
the  charge  had  power  to  dispose  of,  except  that  in 
the  case  of  copyhold  hereditaments  the  beneficial 
interest  only  »hall  be  conveyed  to  and  vested  in 
the  purchaser  by  snch  deed."  Under  this  section 
it  was  held  that  leaseholds  mortgaged  by  demise 
for  the  original  term,  less  one  day,  conld  be 
ass^oed  by  the  mortgagee  to  the  purchaser  for 
the  residoe  of  the  whole  of  the  original  term : 

Hiatt  V.  Hillman,  25  L.  T.  Bep.  N.  8.  55. 
This  section  is  now  repeated,  and  in  anbstitntii^f 
the  above  section  of  the  Conveyancing  Act  the 
Legislature  conld  not  have  intended  to  cnrbiul  Uw 
powers  of  mortgagees.  rConoy,  L.J. — Suppose 
the  mortgagor  has  parted  with  the  estate 
between  the  execution  of  the  mortgage  and  the 
exercise  of  the  power  of  sale  P]  In  that  case  the 
mortgagee  would  probably  be  unable  to  convey  it 
to  the  purchaser.  He  also  referred  to  sect.  34  of 
the  Conveyancing  Act  1881. 

Ingpen,  for  the  purchaser,  was  not  called  upon. 

CoTTOK,  L.J. — This  is  an  appeal  from  a  decision 
of  North,  J.,  declining  to  make  an  order  declaring 
that  an  equitable  mortgagee  could  give  a  good 
title  to  the  legal  estate.  Sect.  21  of  the  Con- 
veyancing Act  1881  is  relied  on,  and  it  is  said 
that  that  section  gives  power  to  the  eqaitable 
mortgagee  to  convey  the  legal  estate,  aow,  a 
power  of  sale  in  a  mortgage  is  oriven  to  enable  a 
mortgagee,  who  has  a  redeemable  interest  only, 
to  sefi  tne  property  without  putting  the  pnrchsser 
in  the  same  position,  that  is,  of  being  subject  to 
redemption  by  the  mortgagor.  What  is  there  in 
the  section  which  enables  an  equitable  chargee  to 
convey  the  legal  estate  vested  in  the  mortgagor 
or  those  claiming  under  him?  By  sect.  19  the 
mortgagee,  where  the  mortgage  is  by  deed,  is  to 
have  a  power  of  sale,  as  if  snch  a  power  "  bad 
been  in  terms  conferred  by  the  mortgage  deed. 


person  or  persons  residing  or  carrying  on  busi- 
ness in  an^  district  over  which  J.  Cotterill  should 
travel  whde  engat^  in  the  duties  of  traveller, 
clerk,  or  agent  of  F.  J.  Parsons,  under  a  peiuiity 
of  501.  for  each  act  done  by  J.  Cotterill  in  ^■iola■ 
tion  of  the  conditions  of  this  paragraph,  or  any 
of  them,  to  be  recovered  by  ±*.  J.  Pu*Bons  as 
liquidated  damages;  and  tnat  this  agreement 
should  be  binding  on  J.  Cotterill  notwithstandii^ 
any  change  which  might  thereafter  take  pltee 
in  the  number  or  names  of  the  persons  for  tibe 
time  being  constituting  the  firm  of  Joule  tad 
Parsons. 

Prior  to  the  date  of  the  agreement  the  defen- 
dant had  acted  as  book-keeper  to  the  plairtiff 
F.  J.  Parsons,  but  on  that  date  be  entered  upon 
the  plftintiS's  service  pursnant  to  the  agreemeut. 

On  the  25th  Oct.  1884  the  plaintiff  G.  Parsons 
became  the  partner  of  the  plaintiff  P.  J.  Parsons 
in  the  business  of  Joule  and  Parsons. 

On  the  3rd  Feb.  1886  the  agreement,  so  far  us 
the  same  related  to  the  defendant  acting  as  such 
clerk  and  traveller  as  therein  mentioned,  was  duly 
determined  pursuant  to  the  provisions  thereof. 

After  that  date  the  defendant  commenced  to 
assist  John  Townsend  in  canyio^  on  the  business 
of  a  wine  or  spirit  merchant,  which  he  carried  on 
nnder  the  firm  of  John  Townsend  and  Co.,  at 
Burton*uj)on-Trent. 

The  deiendant,  without  obtaining  the  licence  or 
consent  in  writing  of  the  plaintiffs,  then  solicited 
and  took  orders  for  wines,  spirits,  and  liquors, 
beer,  and  other  articles  of  merchandise  usually 
sold  by  the  firm  of  Joule  and  Parsons,  from 
persons  residing  or  carr>'ing  on  business  in  tlis- 
tricts  over  which  the  defendant  travelled  vhile 
engaged  in  the  duties  of  traveller,  clerk,  or 
agent  of  the  firm  of  Joule  and  Parsons. 

The  plaintiffs  accordingly  brought  this  action 
against  the  defendant,  claiming  an  injunction  to 
restrain  him  from  carrying  on  or  conducting,  or 
assisting  in  carrying  on,  either  alone  or  in  part- 
nership, or  as  clerk,  agent,  or  traveller  to  anj 
person  or  persons,  the  trade  or  business  of  a  trine 
lud  spirit  merchant,  or  an^  branch  thereof, 
within  the  distance  of  fifty  miles  from  the  town 
of  Burton-on-Trent,  and  from  directly  or  indi- 
rectly soliciting  or  taking  orders  for  wines, 
spirits,  liquors,  or  beer,  from  any  person  or 
persons  residing  or  carrying  on  business  in  any 
district  over  which  the  defendant  travelled  while 
engaged  in  the  duties  of  traveller,  clerk,  or  agent 
for  the  plaintiffs,  or  either  of  them. 

The  plaintiffs  also  claimed  damages  for  breaches 
of  the  agreement,  and  specific  performance  thereuf 
if  and  so  far  as  might  be  necessary. 

The  defendant,  by  his  statement  of  defonce, 
alleged  that  shortly  before  the  execution  of  the 
agreement,  he,  at  the  request  of,  and  under  T)rc.s- 
sare  by,  the  plaintiff  F.  J.  Parsons,  and  in  order  to 
suit  bis  (the  plaintiff's)  convenience,  agreed  to 
become  his  traveller  in  the  place  of  the  trav^Ur 
who  was  incapacitated  from  ill-health  from  actmg 
any  longer  in  that  capacity ;  that  on  the  date  on 
which  the  agreement  was  executed,  and  within  a 
fbw  hours  only  of  his  starting  on  a  journey  for 
the  plaintiff,  the  defendant,  without  any  previous 
notice,  and  notwithstanding  the  fact  that  he 
demurred  to  executing  an  agreement  without 
l>eing  afforded  an  opportunity  of  considering  it, 
was  compelled  by  the  plaintiff,  n—*"*  the  pain  of 


losing  Ills  siinacion  «iiri  tiic  [ii;nniiii,  to  exeriuf? 
the  iii^reenient ;  thnt  no  oppoi'tuniry  wn.s  olfer-'d 
to  the  defendant  of  exatnininj^  the  agrcc-tnent 
prior  to  his  executing  it,  nor  wa-;  it  read  over  or 
explained  to  him.  nor  had  lie  any  indeppiident 
advice  in  the  matter,  nor  ■^vas  any  copy  thereof 
ever  supplied  to  him ;  and  that  it  was  not 
until  after  the  commencement  of  this  action  that 
the  defendant  became  aware  of  the  terms  and 
oQfD^tioQB  of  the  8ud  Kmonunfe. 

The  defendant  iho  M^s^  %}mlt  the  ptatBtilV 
bnsiness  had  always  been  a  small  (MM  confined  to 
Burton-on-Trent,  and  to  an  ammgB  radius  of 
about  fifteen  miles  round  that  town*  and  that  the 
restriction  which  was  sought  to  be  imposed  npon 
him  by  the  agreement  was,  having  r^ard  to  the 
8cope  of  such  business,  unreuionably  ext^udve 
and  unnecessary  for  the  protection  of  the  interests 
of  the  plaintiffs;  and  tliiit  they  never  hail  had 
any  cuHtomers  in  liy  far  ihe  greater  number  of 
the  principal  ritipf;.  t<i-\vns,  and  viilapes  whieh 
were  ivitliin  the  area  c-m  ei-ed  by  the  limit  of  fifty 
mile.-;  from  Ibirrori-oii-Trent. 

The  defendant  fuither  alleged  thnt  the  agree- 
ment was  also  unreasonably  restrictive  upon  him, 
and  unnecessary  for  the  protection  of  the  plain- 
tiffs' infcttwts,  in  so  far  as  it  aoo^t  to  luiUiet 
him  from  selling,  amongst  oth«r  articte  of  mv- 
chandise,  beer  in  any  district  over  which  he 
might  travel  whilst  in  the  plainti^'  employ, 
seeing  that  during  the  whole  of  the  time  he  had 
been  in  the  plaintiffs'  service  they  had  neither 
sold  nor  taken  out  a  licence  for  the  sale  of  beer. 

On  the  11th  June  1886  an  interim  injunction 
was  granted  in  this  action,  by  Bacon,  V.C..  re- 
straining the  defendant  from  acting  in  oontraren- 
tion  to  the  terms  of  clause  6  of  tfae  •groeiiMit. 

The  action  now  came  on  for  trial. 

MiUar,  Q.O.  aod/o&i»  OnOflr,  &r  the  ^hiatiA^ 

XitOtBl  T.  Seynoldg,  1  P.  Wms.  ISl;  1  EWA's 
Leading  CassE. 

[Th^  were  stopped  by  the  Conrt-J 

Marten,  <^0.  and  Okaglm  COmA  for  ihe  deCrt- 
igpA.~~Bf  hia  fltataoMqt  of  deCeoee  tibe  defendant 
states  HatA  he  ww  iodneed  to  eanoute  the  agree- 
ment tibrongt:  anrprise,  and  by  pressure  put  upon 
him  by  the  plaintiff  F.  J.  Parscms.  [Kat,  J.— 
But  a  cross-action  or  counter-claim  to  set  aside 
tbe  agreement  is  necessary  if  you  wish  to  raise 
that  defence.]  We  submit  that  that  course  la  not 
necessary-.  'I'he  deiendant  has  merely  to  show 
that  the  jjhiintilfs  liave  no  right  of  action.  If  ihe 
defendant  can  show  that  the  agreement  was 
obtained  hy  fraud,  that  is  a  good  answer  to  an 
action  founded  upon  the  agreement.  'J'bere  is  no 
necessity  for  a  cross-action  to  set  the  agreemeat 
aside.  The  defendant's  contention  is  that  the 
agreemeut  is  one  which  cannot  be  er forced, 
because  of  the  mode  in  which  it  was  obtained. 
[Kay,  J. — That  ma^  be  a  good  gronnd  for  setting 
the  agreement  aside  {  but  for  tint  wurposs  » 
eonntep^lUdm  would  be  reqtUa^.  As  the  matter 
stands,  I  have  nothing  to  do  wrdi  the  negotiations 
which  took  place  berore  the  agreement  was  exe- 
cuted.] There  is  clear  eTidence  to  show  that  the 
defendant  was  compelled  by  the  plaintiff  F.  J> 
Parsons  to  execute  the  agreement  without  being 
previously  afforded  any  opportunity  of  consider- 
mg  it,  or  of  obtaining  independent  advice  re- 
specting it.    [Kat,  J.  —  If  you  «a  prodaes 
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antfaority  that,  under  the  cireamstanceB,  I  mast 
listen  to  evidence  of  that  description.  I  will  bow 
to  it.  Bat,  in  the  abHence  of  each  authorUr,  I 
refuse  to  admit  anj  evidence  on  the  point.]  Then, 
ae  to  the  other  grounds  of  the  defence.  First,  we 
say  that  the  area  of  fifty  milea  from  Burtou-ou- 
Trenfe  is  tar  too  vide,  having  regard  to  the  natare 
<d  the  plaantiffH*  basinesa.  There  is  a  great  dis- 
tinction between  a  restrictive  agreement  entered 
into  upon  the  sale  of  the  gotKlwill  of  a  business 
and  that  required  to  be  executed  by  a  clerk  or 
traveller.  The  plaintiffs'  boBiness  is  within  a  few 
miles  of  Bnrton-on- Trent,  ao  that  the  radius  sought 
to  be  upheld  is  much  too  extensive.  "All  the 
cases,  when  they  come  to  be  examined,  seem  to 
establish  this  principle,  that  all  restraints  upon 
trade  are  bad  as  being  in  violation  of  public 
policy,  unless  they  are  natural,  and  not  anresson- 
able  for  the  protection  of  the  parties  in  dealing 
legally  with  some  subject-matter  of  contract ' ' :  (per 
James,  Y.G.  in  Leatlier  Cloth  Company  r.  Loraont, 
21  L.  T.  Rep.  N.  S.  661,  662 ;  L.  Rep.9  Eq.345,354.) 
Then,  not  only  is  the  limit  of  space  unreasonably 
wide,  but  there  is  no  limit  of  time  fixed  by  the 
agreement,  and  that,  we  submit,  is  a  fatal  oojec- 
tion.  The  defendsmt  is  prohibited  during  his 
entire  lifetime  from  carrymg  on  the  business  of 
a  wine  and  ^rit  merohant  within  fifty  miles  of 
Bnrton-on<Trait.  It  is  not  reasonable,  therefore, 
to  hold  him  to  an  agreement  which  precludes  him 
from  earning  his  living  in  the  business  which 
he  has  been  acouatomed  to.  They  referred 
also  to 

Allmm  V.  WhsaUrofi,  27  L.  T.  Bsp.  N.  S.  372 ; 
L.  Sep.  15  Eq.  58  ; 

Sortur  V.  OraveM,  7  Bisir.  785> 
[Eat.  J.  referred  to  TalUt  y.  TalliM,  lE.&B. 
381.] 

No  reply  was  called  for. 

Kat,  J. — I  think  the  concession  that  has  been 
made  by  the  plaintiffs  is  safficinnt.  This  action 
IB  brought  in  order  to  enforce  an  sgreement 
entered  into  by  the  defendant,  who  yraa  then 
engaged  in  travelliiyr  for  the  plaintiffs,  a  firm  at 
Bortoa-on-Trent.  That  firm  was  a  firm  which 
carried  on  the  bnsiness  nominally  of  wine  and 

n't  merchants.  They  had  been  engaged  in 
ng  to  some  extent  in  bottled  beer,  but  their 
business  in  that  does  not  seem  to  have  been  very 
large,  and,  by  way  of  concession,  when  I  put 
it  to  the  plaintiffs'  counsel  whether  they  would 
insist  upon  that  part  of  the  claim,  they  said  that 
they  were  instmcted  not  to  press  it.  The  first 
point  taken,  on  which  I  confess  I  have  a  very  clear 
opinion,  was  this :  It  has  been  pleaded,  and  it  was 
attempted  to  be  proved,  that  the  agreement  had 
been  obtained  from  the  defendant  oy  something 
like  surprise.  Evidence  as  to  that  would  be  very 
relevant  evidence  if  there  was  any  connter^laim 
to  set  the  agraement  aside ;  but  there  is  nothing 
el  the  sort.  The  agreement,  therefore,  I  must 
take  to  be  an  (un^ement  which  cannot  be  treated 
u  invalid  on  tnat  ground.   Otherwise,  after  a 

Slea  of  that  kind,  I  should  certainlv  expect  the 
sfendant  to  come  and  seek  to  set  the  a^^reement 
aside.  Bat  I  was  asked  to  receive  evideuce  on 
that  point  by  way  of  defence  to  the  action  founded 
^poD  the  agreement.  I  never  heard  of  such  a 
thing  beiAg  allowed.  I  asked  for  authority  which 
Would  justify  my  receivinB  evidence  that  the 
*fiKement  was  obtained  by  surprise,  or  that 
tAere  was  any  such  ground  for  invalidating 
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the  agreement,  when  there  was  no  claim  to  invali* 
date  it.  According  to  the  authorities  and  de- 
cisions, and  according  to  such  knowledge  as  I 
have  of  the  Court  of  Chancery,  any  evidence  of 
that  kind  is  entirely  irrelevant  to  any  point  which 
can  be  maintained  in  this  action.  'Then  comes 
that  which  is  no  doubt  a  much  more  serioni  ques- 
tion. That  qnestion  is,  whether  this  agreement  is 
in  itself  so  unreason^le  that  the  court  will  not 
enforce  it.  It  has  been  well  settled  by  decisions 
at  common  law  that  if  an  agreemeut  of  this 
kind  be  in  unreasonable  restraint  of  trade,  the 
court,  even  at  common  law,  will  not  allow  it  to 
be  acted  upon.  On  the  face  of  it,  then,  it  is  an 
agreement  which  is  void  as  infringing  the' rule 
regarding  public  policy.  The  later  cases,  how- 
ever, especully  the  well-known  case  of  Median  v. 
May  (11  M.  &  "W.  653),  in  which  Lord  Wensl^- 
dale  stated  what  the  law  laid  down  by  the  courts 
was,  have  very  greatly  modified  the  doctrine  of 
some  of  the  earlier  decisions  on  this  subject.  It 
is  recognised  now  that  any  restriction  imposed 
upon  a  man  in  the  position  of  a  clerk  or  traveller, 
wnich  is  reasonably  proper  for  the  proteclaon  of 
the  employer  who  imp<^es  it,  so  &r  from  being 
any  restramt  of  trade,  is  an  enoonragsment  m 
trade.  It  was  pointed  out  in  words  which  I 
have  not  read  for  many  years — at  least,  I  have 
not  read  them  critically  for  some  time,  but  which 
everybody  remembers — that  such  an  agreement 
enabled  people  to  employ  valuable  and  useful  ser- 
vants. It  was  pointed  out  also  that,  in  that 
seuse,  and  in  many  other  ways,  it  was  rather  an 
encouragement  tha^  a  restraint  of  trade  to  enable 
people  to  employ  servants  whose  services  would 
be  valuable  to  them,  which  otherwise  they  might 
decline  to  do  altogether,  if  they  could  not  bind  a 
man  who  was  entering  into  their  employment  by 
a  condition  of  this  kind.  Take  this  very  case: 
The  plaintiffs'  firm  has  for  a  loug  time  past  been 
carrying  on  the  bnsiness  of  wine  and  ajHrit  mer- 
chants at  Burton-on>Trent.  The  mode  in  which 
their  business  has  been  carried  on  has  bem,  that 
they  have  sent  a  traveller  or  travellers  through 
a  radius  of  not  less  than  fifty  miles  to  nnmerous 
towns  and  places  within  that  radius  to  canvass 
for  customers  for  them.  By  carrying  on  the  bnsi- 
ness in  that  way  they  have  established  a  custom 
more  or  less  within  that  radius.  The  radius 
included  large  cities  like  Birmingham,  in  which 
a  firm  so  snudl  as  this  is,  compared  with  AUsopp's, 
would  have  very  few  customers  indeed.  But  tnat 
they  did  solicit  custom  withina  radius  of  fifty  miles 
of  Barton  is  proved  by  the  evidence  of  the  defen- 
dant— the  very  man  who  is  seeking  to  infringe, 
and  has  infringed,  his  own  agreement.  From 
that  evidence  it  appears  that  the  defendant, 
who  went  into  the  |)laintiffs*  employ  as  book- 
keeper, was,  upon  their  traveller,  John  Wheat- 
croft,  meeting  with  an  accident,  asked  by 
his  employers  to  take  the  position  of  traveller. 
"He  told  me  to  take  his  work  up  next  day 
or  60,  and  I  thereupon  went  on  a  journey. ' 
From  that  time,  which  was  in  February  1873,  he 
says  for  nine  years  he  continued  to  be  traveller 
for  the  house.  In  March  1873  he  says  something 
was  mentioned  to  him  about  an  agreement,  and 
on  the  2l8t  March  he  signed  the  agreement  in 
question.  That  waa,  of  course,  before  he  had  made 
tne  personal  acquaintance  of  many  of  the  cus- 
tomers of  the  firm.  His  employers  were  in  this 
position:  They  were  going  to  send  the  defen- 
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llant  round  all  the  districta  in  which  they  did 
business.  They  were  goine  to  put  him  in  per- 
sonal communreation  with  the  cuBtomers  of  their 
firm,  many  of  whom,  I  dare  say,  the  partners 
in  the  firm  had  never  seen  in  their  iires :  and, 
bel(H-e  they  coold  venture  to  do  that,  they  had  to 
be  certain  that  the  d^endant  would  not  employ 
the  knowledge,  which  be  would  obtain  of  the  cus- 
tomers of  the  plainti^'  business,  to  their  detri- 
ntent.  That  was  about  as  reasonable  a  stipulation 
as  a  man  well  could  make.  If  this  defendant 
had  been  setting  up  a  business  of  his  own,  he 
would  have  had  to  make  his  own  custom.  But  if 
a&er  travelling  for  a  time  for  this  firm  he  had 
chosen  to  set  up  in  business,  he  would  hare  had 
the  enormous  advantage  of  having,  by  the  intro- 
duction of  this  firm,  made  the  personal  acquain- 
tance of  their  customers  through  an  area  measured 
by  a  radios  of  fifty  miles.  The  ajfreement  he 
entered  into  recites,  that  John  Cottenll  had  agreed 
with  the  said  Frederick  Joseph  Parsons  to  act  as 
his  clerk  and  traveller  upon  the  terms  and  condi- 
tions thereinafter  mentioned,  "  and  these  presents 
witness  "—it  is  not  a  deed,  it  is  only  a  signed 
agreement— "that  in  pursuance  of  the  said  agree- 
ment, and  in  consideration  of  the  conations  and 
agreements  hereinafter  contained,  the  parties 
mutually  agree,"  and  so  forth.  Then  John  Cot- 
tenll is  to  act  as  clerk  and  traveller  from  the  date 
thereof  determinable  as  thereinafter  mentioned, 
and  to  conform  to  regulations  and  render  his 
accounts,  and  he  is  to  be  paid  150!.  ayear,  payable 
monthly,  and  the  engagement  is  to  be  determined 
by  either  of  the  said  parties  giving  the  other  of 
them,  three  calendar  months*  notice  in  writing  for 
that  purpose.  I  pause  there  to  mention  this: 
Before  executing  this  agreement  the  defendant 
had  been  in  the  employ  of  the  plaintiffs  for  I 
suppose  about  a  year.  He  entered  into  such 
employment  in  1872.  At  that  time,  of  course,  be 
wonldknow  littleor  nothing  of  the  customers  of  the 
firm.  Thenthe4thclatt8eof theagreementprovides 
that  the  sud  John  Cotterill  shall  not  during  the 
eratinnance  of  his  engagement  with  the  said 
Frederick  Joseph  Parsons  under  these  presents  be 
in  any  way  engaged  in,  or  act  as  clerk,  ageut,'or 
traveller,  or  soficit  orders  for  himself  or  any 
other  jierson.  The  5th  clause  runs  thus:  HBis 
Lordship  read  the  5th  clause,  and  continued  as 
follows:]  It  is  said  that  that  provision  is  so 
unreasonable  that  it  cannot  be  enforced.  I  con- 
fess that,  looking  at  the  facts  which  I  have  stated, 
it  does  not  seem  to  me  at  all  unreasonable.  This 
defendant  is  restricted  for  his  life  from  carrying 
on  this  particular  business  within  a  specified  area, 
which  area,  looking  to  the  nature  of  the  business 
itself,  is  not,  in  my  opinion,  too  lar^  for  the  pro- 
tection nf  the  plaintins  in  their  busmess.  I  must 
therefore  grant  an  injunction  in  the  terms  of 
that  clause^  Then  the  6th  clause  is  this :  [His 
Lordship  read  the  6th  clanse,  and  (x>ntinned  as 
follows  :J  I  am  informed  that  the  plaintiffs  do  not 
care  about  that  clause  so  long  as  the  injunction  is 
granted  as  to  the  other.  Therefore  I  will  not  say 
anything  more  about  that,  because  tbat  involves 
a  qnestion  of  construction  as  to  which  I  confess, 
at  this  moment,  I  am  not  quite  clear.  Now, 
what  the  defendant  has  been  doing  is  this : 
The  agreement  was  put  an  end  to  after  he  had 
been  in  the  service  of  the  plaintiffs  for  a  good 
many  years.  It  was  pat  an  end  to  on  the  3rd 
Feb.  lo8€  by  notice  given  him  by  his  employers. 
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Thereupon  he,  in  direct  violation  of  his  agrees 
ment,  as  he  now  admits,  enters  into  the  emplt^- 
ment  of  a  rival  tradesman  in  Burton-on-Irent. 
who  had  set  up  a  business  next  door  but  one 
to  the  plaintiffs.  He  has  solicited  orders  m 
behalf  of  that  tradesman  for  wines  and  spirit^ 
which  is  a  flagrant  breach  of  this  contract  whidi 
he  has  entered  into.  I  most  therefore  reattwn 
him  in  the  terms  of  the  5th  clause,  and  I  must 
order  him  to  pay  the  costs  of  the  action. 

Solicitors  for  the  plaintiSs,  JmningSf  Son,  and 
BurUm,  London  and  Bnrton-on-Trent. 

Solicitors  for  the  defenduit,  F.  *f.  and  G.  /. 
Braikewridge^  agents  for  /.  B.  and  T.  j^notrb^ 
Bnrton-on-Trent. ' 


FOi.  24,  25,  26,  and  Mairck  5. 
(Before  Kat,  J.) 
Peic£  v.  Pbice.  (a) 
lAa  pendent  —  Begisiratvm  —  PriorUy — Crediior't 
aaministration  action  —  Real  ettaU*  speafieaU^ 
devi8ed~~Alienaiion  vendnUe  liie — 3  ^  4  WUL  ^ 
c.  104—1  ^  2  Viet.  c.  110. 
Where  debts  are  charged  vpon  a  iettaioT't  real 
ettaie  by  hia  u^U,  or  as  judgment  debit  under  th$ 
old  law,  a  creditor's  action  to  adminieter  real 
and  personal  estate  it  a  lie  pendens,  tohiehj  vhen 
registered,  gives  the  plaintiff  priority  over  a  pup> 
chaser  or  mortgagee  from  any  defendant  enhiHeA 
to  real  estaie  under  the  wiU,  excej^t  in  a  cast 
where  the  defendant  ia  in  stieh  a  position  thai  the 
purehoMr  or  mortgagee  has  a  right  to  suppose 
the  defendant  is  aellirtg  or  mortgaging  for  the 
purpose  qf  paying  the  testator's  debts.  And 
when  (he  eredttor'a  only  right  against  the  real 
estate  is  that  given  by  3  ^  4  WUL  4,  &  104 
(making  real  e^te  assets  for  the  petmneni  of 
debts)  a  registered  aredHor'e  action  womd  equaUy 
be  a  sufficient  lis  pendent  where  the  real  estate 
sought  to  be  eliarged  by  the  action,  and  the  inten- 
tion to  moire  it  itoile,  are  euMeienUy  indietUedt 
and  the  tpedfic  devisee  is  a  d^endtmt. 
An  adion  which  vms  iregietered  as  a  lispendenaiBM 
brnvghi  by  a  trustee,  in  which  the  wnl  and  plead- 
ings  daimed  payment  of  certain  trust  moneys 
from  the  eseeeutors  of  a  deceased  eo-truetee.  After* 
tearde,  by   amendment,  the  plaintiff  claimed 
administration  of  the  deceased  co-truetee's  real 
and  personal  estate,  in  the  event  of  the  executors 
not  admitting  assets;  btU  the  pleadings  contained 
no  othw  reference  to  such  real  estate.  The 
deceased  eo-trtuiee  had  not  by  Jus  wiU  charged 
hie  real  estate  with  payment  of  hia  debte.  Ome 
of  the  esteeutors,  being  a  meeific  devisee  of  part 
of  the  real  estate  under  Die  iriU,  mor<^M  it 
after  the  registration  of  the  lis  pendent. 
Held,  that  there  was  no  suj^cient  indieatie/n  cf  an 
intmtion  on  the  part  of  the  plaintiff  to  make  the 
^MdficaUy  devised  real  estaie  liable;  and  that 
he  ioas  not  ther^ore  erUitled,  on  the  groutfd  of 
the  lis  pendens,  to  priority  over  the  mortgagee. 
Drew  V.  Earl  of  Norbury  (3  Jb.  ^  Lat.  267)  mi 
Walter  r.  Flamstead  (2  Lord  Kenyon^e  Sep^ 
part  2,  p.  57)  considered. 
This  action  was  between  Phillip  Price,  plaintiff, 
and  James  Gilbert  Price  and  Nicholas  Gilbert 
Price,  defendants,  by  original  writ ;  and  between 
Phillip  Price,  plaintiff,  and  James  Gilbert  Price, 
Nicholas   Gilbert   Price,   and  Mauley  Ashwin, 
(a)  Baported     S.  A.  ScajhTOVUnr,  Eaq.,  Buriitar^t-Liw. 
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«uu  uuLwwii  Alice  i^iiizaueLH  x^rice,  ueur^ 
SamueL  Brown,  and  Balph  Bigned  Gaby,  plain- 
tiffs, and  James  Gilbert  Price,  Nicholas  Gilbert 
Price,  and  Manley  Ashwin,  (Ufendants,  hj  order 
to  carry  on  proceedings. 

A  snmTnons  was  taken  out  in  the  action,  on  the 
part  of  the  plaintiffs,  asking  that  it  might  be 
<le(dared  that  the  plaintiffs  am  the  other  creditors 
of  the  testator  James  Gilbert  Price,  deceased, 
were  entitled  to  the  real  estate  comprised  in  the 
2nd  part  of  the  2nd  schednle  to  the  chief  clerk's 
certificate,  dated  the  12th  April  1883,  in  priority 
to  Hanley  Ashwin,  who  claimed  to  have  a  charge 
on  such  real  estate  given  by  the  defendant 
Nicholas  Gilbert  Price  qm  the  devisee  thereof: 
and  if  it  were  declared  that  the  plaintiffs  and 
snch  other  creditors  were  not  so  entitled,  then 
tViat  ail  account  mi^ht  be  taken  of  what  wu  dm 
to  ivhLiik'v  Ashwiaiitrttqpeat  of  btsclium on moh 

I'cal  ostiitc. 

The  f'actH  of  the  CAM  niffiftieatly  nqmr  from 

the  judgment. 

Horton  Smifli,  Q,C.  fliid  S.  IT.  Bhiclnnorc,  for  the 
plaintifffi,  in  siiji]K)i-t  of  tli''  i^unimoiifi. — Aa  tlie 
morttjiiges  iirc  .sitlwciiucnt  to  our  registration  of 
the  liH  pfjid''ii)<,  the  jilaintiffs  arc  entitled  to 
priority.    [Tlicy  were  -topped  by  the  Court.] 

Inc^,  Q.C  and  A.  7?.  Wal/ord,  for  Manley 
Asliwiii,  cnuti-a.  — Tliis  lis  jicmivna  is  not  one 
whic'li  id  binding  ii]nin  the  i-cspondcnt.  A  general 
and  not  a  ejTecifie  cluirge  of  dcbt-s  is  created  by 
the  Acts  Will.  1,  (.  101,  and  1  &  2  Vict, 

c.  110,  on  tlie  liinds  of  a  dcccusi-d  piTsun.  Con- 
sequently, as  tiie  charge  ia  general  only,  a  mere 
creditor^  action  for  a&iinistration  does  not  pre- 
vent a  devisee  from  dealing  with  the  estate 
derised  to  him.  or  obligs  a  pnrcbaser  to  take 
notice  of  the  action : 

Walker  v.  Flatrutead,  2  Lord  EoDTOn's  Beporta, 

part  2,  p.  57 ; 
Kmclerley  v.  Jerris,  22  Beav.  1  : 

Brittnh  Mntual  Inrp.nt.rneiil  Cumpnn'j  v.  8inarf,  32 
L.  T.  Rep.  N.  S.  8«l ;  L.  Rep.  10.  Oh.  App.  567, 

r,i%  ■ 

Jviies  V.  Ni/yes,  4  Jur,  N.  S.  1033; 
Holt  V.  Detcell-i  Hare,  HA ; 
Botdditch  V,  Wdtlaee,  2  CI.  A;  Jtixi.  629 ; 
JDma     JIarl  of  Norbura,  8  Jo.  A  lat.  367 1 
JBtUamv  v.  Sahina,  1  De  O.  A  J.  868,  «98,  fi7». 

Moreover,  an  action  by  a  fireditorforadmiiibtra- 
tion  does  not^  in  the  case  ai  oetmtort,  of  itself 
snspend  the  executor's  tight  to  dispose  of  tbn 
property  and  make  a  good  title.  The  purchaser 
IS  not  bound  to  see  to  the  application  of  the  pnr- 
■chase  numey,  and  is  therefore  entitled  to  assume 
that  it  has  been  applied  in  payment  of  debts : 

Btmr.  29  L.  T.  Rer.  ?f.  S.88i  L.  Bep.  8 

Oh.  A^.  74.7 : 

Neevefv.  Bumt'je,  14  Q.B.  Caa.  5(H. 

Tn  ordor  to  iiiiikc  a  pfiuli'ns  notice  to  .a  ]nir- 
■chaaer  of  cf^tiite,  tlic  r|ii(\stion  in  the  action 
■mnst  relate  .^pnciticuUy  w  the  estate,  and  not 
merely  to  the  money  secured  npoii  it : 

Sas'dGn'.'i  Vendni's  nm!  Piircliiisera,  14tli  edit.,  p.  758  ; 
2  White  and  Tiidor  s  Leading  Caacs,  5th  edit.,  pp. 
75,  76. 

A  claim  to  charge  specific  property  is  alway.'i 
implied  by  a  lis  pendens: 

Re  Bairned's  Banking  Company :  Ezparte  Tliomton 
151^  1.  B«9.  N.  8.  jat}  L.  Bap.  8  Ch.  App.  171, 

si^7  even  prefer  a  (smditOT  in  an 


juugmenc : 

Re  Radeliffe ;  European  Aniuranee  BotAdti  v.  itod- 

clige,  7  Ch.  Div.  733, 

The  only  authority  in  which  it  was  suggested  that 
a  general  administration  action  was  a.  lU  pendent 
binding  on  a  purchaser  of  specific  land  is  Ihev}  v. 
Earl  of  Noroury  (u&i  tup).  In  that  case,  on 
rehearing  it.  Lord  St.  Xeonarde  decUned  to 
decide  the  question.    They  referred  also  to 

Rted  V.  Freer,  13  L.  J.  417,  Ch. ; 

WarbwrUm  v.  Edge,  9  Sim.  SOS ; 

Bull  V.  Butehem,  32  Beav.  615. 

Bortm  iSMtt,  in  reply. — ^A  Ua  pewfefM  is  eon- 
stmotive  notice  to  a  purchaser : 

Wonley  V.  Earl  of  Seat^rough,  S  Atk.  302 ; 
SeUamy  t.  Sabine  (ubi  aup.) ; 
2CoiD.'l>ig.  "ChancerT,"  2qcI  edit.,p.  747; 
Cvipepper  v.  Aston,  2  Cb.  Caa.  116 ; 
1  Bfcoi^  8  B^vity  Jurisprndenoe,  18th  edit.,  pp.  411- 
4M> 

The  m3j  difference  in  the  <^d  law  efCected  by  the 
Act  3  &  3  Titet.  c.  11,  s.  7,  is  that,  whereas  for- 
nuo^^themere  pendency  of  an  action  was  sufficient, 
now,  in  order  to  bind  a  purchaser,  he  mnst  have 
cx])ress  notice  of  the  action,  or,  if  there  is  no 
expresH  notice,  there  must  be  registration  of  the 
lis  iJtiidena.  A  Ua  pendena  is,  in  fact,  notice  of  a 
claim,  putting  a  parchaaer  on  inquiry  into  the 
validity  of  that  claim,  and  any  person  baying  an 
estate  aifectod  by  the  action  is  bound  to  take 
notice  of  tlic  action.  The  authorities  support  the 
view  that  a  general  administration  action  is 
siiffieienL  to  affect  a  purchaser  with  notice: 

Z'jt'c-  V.  Karl  of  Norbury  (ufct  tup.) ; 

Jeniiiii'jg  V.  Bond,  2  Jo.  &  Lat.  720. 

There  Lord  St.  Leonards  considered  Walker  v. 
Flamstetid  {ubi  sup.),  pointing  out  that  all  that 
was  depided  by  that  case  was  that  a  creditor's 
suit  did  not  atop  the  execution  of  the  trusts  pf 
the  will.  Ko  authorities  were  cited  in  Walker  t. 
Flamttead  {ubi  tup.),  and  it  is  contrary  to  the 
weU-eBtabliRhed  rule  of  the  court  prohibiting 
idienatiou  during  the  pendency  of  a  suit  : 

Walker  v,  Smalwood,  Amb.  676 ; 

Meimlfe  v.  Puluerto/f,  2  V.  A  B.  200  j 

Bellamy  v.  Sabine  (ubi  SMy.) ; 

Smvl  T.  CarvnUer,  2  P.  Wma.  4B8 ; 

flofAv.  Ifanl.2 Atk.  174; 

3Mu»  qf  IFiae&MWr  v.  Paine,  11  Tee.  187 ; 

Btggtms  T.  Skate,  2  Dr.  A  War.  356. 

Cur.  adv.  vtdt.  , 

March  7,. — The  following  written  judgment  was 
delivered  by 

Kit,  J.— On  the  30th  Dec.  1875,  the  writ  in  this 
action  was  issued  by  the  plaintiff  Philip  Price,  as 
the  sole  existing  trustee  under  a  marriage  settle- 
ment, against  James  Gilbert  Price  and  Nicholas 
Gilbert  Price,  as   executors  of  'their  father,  a 
deceased  trnstoe,  claiming  lOOOi.  trust  moneys 
which  liad  been  received  and  improperly  retained 
by  their  testator.   This  was  amended  on  the  28th 
.Tilly  lH7ri,  by  adding  that  the  plaintiff  claimed 
as  a  lieiicticiary  as  well  as  trustee,  and  by  stating 
that  tlio  defendant  James  Gilbert  Price  was  also 
sued  as  a  person  who  had  actually  received  the 
trust  funds.   The  testator  of  the  defendants  had 
died  in  the  month  of  June  1873,  having  ma^ 
win  ^^krai^ng  them  executors,  and  devisir 
of  his  real  estate  specifically  to  thd  d 
respe^TC^,  and  other  portions  to 
pamesto  the  action.   On  the  11'' 
actiiBk  was  restored  as  a 
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both  defendants.  The  original  statement  of 
claiiD,  which  was  delivered  on  the  2nd  March 
1876,  states  that  the  defendants*  father  received 
the  lOOOZ.,  and  chtims  payment  from  the  defen- 
dants OB  hu  execntors,  eajing  nothing  about 
a^inistration.  On  the  2t{th  Haroh  1879  an 
amended  statement  of  claim  was  delivered,  irhich 
states  (in  paragraph  9)  the  death  of  the  late 
trustee,  having  appointed  the  defendants  his 
executors,  and  it  asKS  that  as  such  ezecntora  the 
defendants  maj-  be  ordered  to  pay  the  lOOOI.  and 
interest,  and  if  they  should  not  admit  assets, 
then  for  administration  of  the  real  and  personal 
estate  of  the  deceased  trustee.  That  is  the  only 
mention  in  the  statement  of  claim  of  the  real 
estate  of  the  deceased  trustee.  There  is  no 
averment  that  he  bad  devised  any  real  estate,  or 
that  he  had  any  real  estate  to  devise.  The  greater 
part  of  the  statement  of  claim  consists  of  allega- 
tions tending  to  show  that  the  defendant  James 
Gilbert  Price  had  become  personally  liable  for 
the  10001.  On  the  24th  March  1880  jndffment 
was  laven  in  the  action,  declaring  that  the  defen- 
dant J.  G.  Price  was  personally  liable,  and  that 
the  estate  of  the  deceased  trustee  was  also  liable 
to  pay  the  10002.  and  interest ;  and  the  defendants 
not  admitting  assets,  the  usaal  creditor's  decree 
was  made,  provided  that  in  case  the  personal 
f»tate  should  be  insufficient  there  should  be  an 
inquiry  what  real  estate  the  deceased  trustee  had, 
and  whether  since  his  death  any  part  of  it  had 
been  sold  or  mortgaged  by  the  defendants,  and  if 
so,  an  account  of  the  moneys  received  by  them. 
Previously  to  this  judgment,  but  after  the  regi- 
stration of  the  lis  pendents,  Nicholas  gave  two 
equitable  charges,  one  for  20001.  dated  the 
18th  Nov.  1878,  before  the  amendment  of  the 
statement  of  claim,  and  one  for  1500Z.  dated 
the  19th  July  1870,  after  such  amendment, 
upon  oertain  real  estate  specifically  devised  to 
him  by  the  deoeued  tnutee ;  and  aa  the  18th  Hay 
1880  he,  in  pnrsnance  of  these  equitable  charges, 
gaTe  a  legal  mortgage  for  3300Z.,  the  amount  then 
remaining  due  of  the  money  thereby  secnred. 
This  was  transferred  on  the  lOtb  May  1881  to  the 
respondent  Manley  Ashwin,  who  is  a  defendant 
to  this  action,  as  trn&tee  in  bankruptcy  of  the 
defendant  J.  G.  Price.  On  the  22nd  June  1881  an 
oi-der  was  made  adding  an  inquiry  what  parts  of 
the  real  estate  of  the  deceased  trustee  were  specifi- 
cally .devised  by  his  will  and  to  whom,  and  who 
was  then  entitled  thereto.  The  present  snmmons 
baa  been  taken  out  by  the  plaintiffs,  claiming 
priority  over  the  respondent  Ashwin.  The  ground 
of  such  claim  is  that  this  action  was  a  registered  lie 
peadenB  at  the  date  of  the  mortgagee  by  Nicholas 
(zilbert  Price.  The  Brst  question  is,  whether  an 
action  by  an  unsecured  creditor  to  administer 
real  and  personal  estate  is  a  lis  peadma.  Clearly 
it  would  not  be  in  the  case  of  a  specific  devisee 
who  was  not  a  party  to  the  action.  But,  suppos- 
ing one  of  the  defendants  was  a  specific  devisee, 
and  the  writ  and  statement  of  claim  saggested 
that  it  would  be  necessary  to  resort  to  the  speci- 
fically devised  real  estate,  would  that  be  a  suffi- 
cient lit  pendent  as  against  that  particular 
devisee  p  The  gronnd  of  the  doctrine,  as  stated 
by  Lord  Hardwicke,  is :  "  It  is  the  pendency  of 
the  suit  tbat  creates  the  notice;  for,  as  it  is  a 
transaction  in  a  Sovereign  court  of  justice,  it  is 
supposed  all  people  are  attentive  to  what  passes 
there,  and  it  is  to  prevent  a  greater  mischief  that 
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wonld  arise  by  people's  purchasi^  a  right  under 
litigation  and  then  in  contest.  Bnt  where  there 
is  only  a  decree  to  account,  and  not  such  a  one  as 
pats  a  couclusion  to  the  matters  in  qnestton,  tiab 
18  still  snch  a  suit  as  does  affect  people  with 
notice  of  what  is  doing:"  (Wornley  t.  Stui 
Scarborough,  3  Atk.  392.)  In  Bellamy  t.  SabiM 
(1  De  G.  h  J.  566)  this  language  was  somewhat 
criticised  by  Lord  Cranwortb.  llie  contentitn 
ihere  was  that  a  li$  pendens  gave  notice  to  a  pur- 
chaser from  a  defendant  of  the  rights  of  a  oh 
defendant  disclosed  by  the  litigation.  Lord  Cnm* 
worth,  in  refasing  to  carry  the  doctrine  to  this 
length,  said  that  it  was  not  perfectly  correct  to 
say  that  lis  pendejis  is  implied  notice  to  all  the 
world.  What  ought  to  be  said  is  that,  pendente 
lUe,  neither  party  to  the  litigation  can  alienate 
the  property  in  dispute  so  as  to  affect  his 
opponent.  Knight  -  Bruce  and  Turner,  LJJ. 
agreed  with  that  view,  the  latter  saying  that 
the  foundation  oa  which  the  doctrine  reata  is 
the  impoesUbility  of  brin^g  an  acticm  or  suit 
to  a  successful  termination  if  alienatioaiMa- 
dente  lite  were  permitted  to  prevail.  liord  Hard- 
wicke, in  175^  held  that  a  suit  by  a  ereditrar 
whose  debt  was  char^^ed  hy  the  will  on  the  real 
estate  against  the  devisee,  who  afterwards,  before 
decree,  mortgaged  the  property,  must  be  pDBtponed 
to  the  mortgagee  ;  and  he  stated  the  uw  thus : 
"Upon  the  whole,  the  rale  is  that  a  general  boll 
brought  for  an  account  of  a  personal  estate 
or  of  real  and  personal,  both  consisting  of  various 
parts,  by  no  means  creates  such  a  lispendens  as  will 
affect  a  purchaser  from  the  devisee.  But  in  the 
case  of  a  bill  charging  a  particular  estate  with 
the  particular  trnst  it  is  otherwise ;"  ( If  otter  v. 
Flamttead,  2  Lord  Kenyon,  57.)  It  appears  from 
the  record  which  I  have  examined,  that  the  bill 
in  that  ease  was  filed  by  bond  editors,  on  behalf 
of  themselves  aai  the  other  bond  creditor^ 
against  the  executrix  and  devisee  and  the  heir  of 
the  obligor  for  satisfiwtion  out  of  his  pmoml 
and  real  assets  devised  by  him  for  payment  of 
his  debts.  The  devisee  in  fee  of  the  testator's  real 
estate  charged  by  his  will  with  the  payment  of 
his  debts,  being  also  his  executrix,  mortgaged 
part  of  such  retu  estate,  pendente  lite,  to  one  Baker, 
who  was  brought  before  the  court  by  supple- 
mental bill.  The  court  ordered  that  an  account 
be  taken  of  what  was  due  to  Baker  on  the  mort- 
gage, and  payment  of  the  amount  out  of  the  pro* 
ceeds  of  the  estate  mortgaged  to  him,  which  was 
directed  to  be  sold.  It  appears  from  his  answer 
that  the  mortgagee  alleged  that  he  believed  that 
the  money  was  borrow^  for  the  puro^se  of  pay- 
ing the  debts  of  the  testatator.  Lord  Camden,  m 
1768,  held  that  a  suit  creditors  for  sale  of  aa 
estate  charged  by  the  will  with  p^ment  of  debts, 
at  least  where  the  puties  had  pat  m  their  uswen 
and  submitted  to  the  jurisdiction,  was  binding 
upon  a  pDrchaser  from  the  trustee  after  the  filing 
of  the  bill:  {Walker  v.  SmaUwood,  Amb.  6764 
In  Higgins  v.  Shaw  (2  Dr.  A  War.  356)  permm 
claiming  under  a  settlement  made  by  a  devisee 
after  decree  for  an  account  of  real  and  personal 
estate  of  the  testator  in  a  suit  against  him  by  a 
bond  creditor  were  held  to  be  bound  \n  the  lit 
pendens.  In  Jennings  v.  Bond  (2  Jo.  &  Lat.  720) 
judgment  creditors  of  a  deceas^  person,  in  1835 
filed  a  bill  against  his  heir,  execntor,  and  devisee, 
alleging  a  devastavit  by  the  executor,  and  that 
only  the  real  estate  remained  Son  payment  of  the 
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jndement  debt,  and  asking  for  the  nsnal  accounts 
of  the  real  and  personal  estate,  and  a  receiver  of 
the  real  estate.   It  was  held  that  this  was  a  snffi- 
cieiit  liapendau  as  against  a  purchaser  oC  the 
estate.   The  Lord  Chancellor  said ;  "  The  doctrine 
was  laid  down  at  large  by  two  Chancellors  in 
Culpepper  v.  Atton  (2  Ch.  Cas.  115  and  221) ;  and 
I  am  not  aware  of  anj  case  in  ^rhich  it  has  been 
laid  down  that  snch  a  snit  an  that  of  1835  was 
not  a  sufficient  lis  pendem  to  bind  a  purchaHer. 
Walker  v.  Flamaiead  in  the  2nd  part  of  the  2nd 
Tolurae  of  Lord  Kenyon'a  reports  only  decided 
that  a  creditor's  suit  does  not  stop  the  execution 
of  the  trosts  of  the  will."    In  Vrew  v.  Earl  of 
Nbrbury  (3  Jo.  &  Lat.  267)  a  testator  devised 
land  in  Ireland  to  trustees  upon  trust  to  sell  and 
pay  debts,  including  a  judgment  debt  to  one 
Pnrdon,  and  the  residue  of  his  real  and  personal 
estate  to  his  daughters  for  life,  with  remainders 
OTer.   Pardon's  representatives  filed  a  bill  against 
the  devisees,  praying  for  sale  of  those  real  estates, 
and  pending  that  snit  the  defendants  made  a 
second  lease  of  the  property  for  lives.   Lord  St. 
Leonards  said  (p.  282)  that  it  had  been  argued 
"  that  this  was  not  such  a  suit  as  by  its  pen^ncy 
would  bind  a  purchaser  of  the  estate,  it  having 
been  instituted  by  a  creditor  having  a  j^eneral 
charge  npon  the  land,  and  not  by  a  specific  incnm- 
braneer.   It  was  a  snit,  however,  which  could  only 
be  carried  out  by  a  sale  of  the  estate  itself  for  pay- 
ment of  incumbrances  prior  to  the  right  of  the 
person  by  whom  the  second  lease  was  granted,  and 
therefore,  I  think  there  was  a  sufficient  lit  p/^dens 
to  affect  a  purchaser  from  him  with  notice  of  the 
suit."    On  the  next  day  he  directed  the  case  to  be 
reargued  betore  himcelf,  assisted  by  two  other 
judges.   There  were  other  matters  which  rendered 
It  nnneuessary  ultimately  to  decide  the  question 
the  Its  pmdens,  and  at  page  305  of  the  n^rt 
the  Lord  Chancellor  is  stated  to  hare  said : 
"  I  say  nothing  as  to  the  existence  of  the 
It*  pendent,  for,  tnongh  there  is  a  seriouB  question 
on  that  point,  it  is  not  necessary*  to  decide  it."  In 
the  14tn  edition  of  his  book  on  Vendors  and 
Purchasers,  at  p.  768,  he  refers  to  Drew  v.  Earl 
ofNorhury  (ubi  aup.),  but  only  as  an  authority  for 
the  proposition  that  a  plaintiff,  who  desires  to 
rely  on  a  lit  pendent,  must  not  be  guilty  of  lacbeH 
in  prosecuting  the  suit.     Evidently,  therefore, 
he  did  not  himself  consider  the  question  whether 
such  a  suit  was,  in  truth,  a  lit  pendent  against 
a  purchaser  from  the  devisee  free  from  doubt. 
It  will  be  observed  that  in  that  case  the  land 
was  snbjected  by  the  will  to  a  previous  trust 
to  pay  the  plaintiff's  debt  and  other  debts.  My 
conclusion  from  these  authorities  is,  that  where 
debts  are  charged  upon  a  testator's  real  estate  hy 
his  will,  or  as  ladgment  debts  under  the  old  law, 
a  suit  by  8n<»i  creditors  to  administer  the  real 
and  person^  estate  is  a  Its  pendent,  which,  when 
tegistered,  gives  the  plaintiff  priority  over  a 
purchaser  or  mortgagee  from  aqy  defendant 
entitled  to  real  estate  nnder  the  will.   But  there 
is  an  exception  where  the  defendant  is  in  snch  a 
position  that  the  purchaser  or  mortgagee  has  a 
right  to  suppose  he  is  selling  or  mortgaging  for 
the  purpose  of  paying  the  testator's  debts. 
This  was  the  case,  as  Lord  St.  Leonards  points 
ont,  in  Walker  v.  Flamatead  {uhi  tuv.) ;  and 
for  a  similar  reason  it  was  held,  in  Keevet  r. 
Bwrage  (14  Q.  B.  504),  that  the  pendency  of  a 
creditor's  snit  did  not  prevent  the  executor,  who 
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was  a  defendant,  from  selling  leasehold  property 
of  the  testator.   The  same  doctrine  was  applied 
in  Btrry  v.  Qihhont  {29  L.  T.  Kep.  N.  a  88 ; 
L.  Rep.  8  Ch.  App.  747),  where  an  executrix  had 
mortgaged  a  valuable  picture  pending  a  snit  for 
administration  by  one  of  the  norii  of  kin,  in  whioh 
an  administration  decree  had  been  made,  and 
which  was  registered  as  a  lit  pmdent.  One 
difference  in  the  present  case  is,  that  the  plaintiff 
in  the  administration  suit  had  no  charge  npon  the 
devised  estate  of  the  deceased  trustee,  except 
such  as  might  be  given  him  by  the  statute 
3  &  4  Will.  4,  c.  104,  making  real  estates  assets 
for  the  payment  of  debts.    The  effect  of  that 
statute  was  stated  by  Lord  Bomilly,  who  was  the 
author  of  it,  in  Kinderley  v.  Jervit  (22  Beav.  1), 
in  which,  adopting  the  language  of  Lord  St. 
Leonards  in  He  Hamer*»  Deviteea  cote  (2  De  G.  M. 
&  G.  372),  Lord  Romilly  said :  "  It  was  not  the 
object,  nor  is  it  the  operation,  of  the  statute  3  &4t 
Will.  4,  c.  104,  to  make  the  simple  contract 
debts  of  a  deceased  person  in  the  nature  of 
mortgages  or  specific  charges  on  his  real  estate ; 
but,  as  the  statute  makes  the  land  assets  for 
the  payment  of  his  debts,  these  debts  con- 
stitute a  general  charge  upon  them,  but  not 
BO  that  a  hond  fide  purchaser  of  the  lands  from 
the  heir  or  devisee  is  bound  to  see  to  the 
application  of  the  purchase  money,  as  he  would 
be  in  the  case  of  a  particular  mortgage  on 
any  portion  of  the  lands  themselves."    And  he 
held  that  such  general  charge  had  priority  over 
judgments  entered  up  against  the  heir  or  devisee. 
In  The  BriHah  MtUual  Investment  Company  v. 
Smart  (32  L.  T.  Bep.  N.  S.  849 ;  L.  Rep.  10  Ch. 
App.  567)  it  was  held,  however,  that  an  equitable- 
charge  made  bv  the  devisee  before  a  creditor's 
bill  was  filed  baa  priority  over  this  general  charge. 
Perhaps  it  wonla  be  more  accurate  to  say  t&at 
the  statute  makes  debts  rather  an  inchoate  than 
an  actual  chai^  and  that  the  creditor  has  no 
actual  charge  until  decree.   But  where  the  real 
estate  sought  to  be  charged  by  the  creditor's  suit 
is  sufficiently  indicated,  and  the  specific  devisee 
is  a  defendant,  my  opinion  is  that — subject  tO' 
the  exception  I  have  mentioned — a  registered 
creditor's  suit  would  be  a  sufficient  lit  pendent, 
before  final  decree,  to  entitle  the  plaintiff  to- 
priority  over  a  purchaser  or  mortgagee  from  the 
defendant  after  such  registratiou.   'Hie  exception 
of  a  devisee  who  might  be  snpposed  to  be  mort- 
gaging for  the  purpose  of  paying  the  testator's 
debts  does  not  apply  in  this  case.    But  npon  a 
close  examination  of  the  facts,  it  does  not  appear 
to  me  that,  before  these  mortgages,  the  purpose 
of  miJciog  liable  the  real  estate  specifically 
devised  to  Nicholas  was  indicated  snmciently,  it 
at  all.    Supposing  the  mortgagee  to  have  had  all 
the  pleadings  before  him,  and  to  have  examined 
them  carefully,  he  would  have  found  a  writ 
which  only  mentioned  the  defendants  as  executors, 
of  the  deceased  trustee  ;  an  original  statement  of 
claim,  which  did  not  seek  any  administration; 
and  then  an  amendment,  after  the  first  equitable 
mortgage  and  before  the  second,  which  did  not 
state  that  the  testator  had  devised  any  real  estate 
to  Nicholas,  or  had  any  real  estate,  and  only 
mentioned  real  estate  in  the  general  claim  to 
have  his  real  and  personal  estate  administered. 
It  was  not  until  the  22nd  June  1881  that  an  in- 
tention to  make  the  specifically  devised  real  estate 
liable  was  shown  by  the  inquiry  added  at  that 
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date.  This  was  a  year  after  the  legal  mortgage 
of  the  18th  May  1880.  The  added  inquiry  was 
neceaaoiy  to  obtain  an  order  (U|[ainat  the  redl 
estate  derised  to  the  defendant  Nicholas,  becanse 
it  was  only  bound  to  contribute  rateablj  with 
other  property  specific^ly  devised.  In  my  opinion 
it  was  not  until  that  inquiry  was  ordered  that 
there  was  any  sufficient  indication  of  an  intention 
to  -  attack  the  specificall;^  devised  property  to  con- 
stitute a  Ii«  pendena  i^inab  it,  and,  consequently, 
the  mortgagee  has  priority  to  the  claim  of  the 
plaintiffs  in  this  action.  Tba  snmmonfi  must  be 
dismissed  with  costs. 

Solicitors  for  the  plaintiffs,  Cocke  and  Jonas, 
agents  for  Payne  and  FuUer,  Bath. 

Solicitors  for  ]t£auley  Ashwin,  J.  T.  and  Q.  F. 
MarehaU,  agents  for  udbb  and  Wal/ordf  Aber- 
gavenny. 


Jiil^  1  and  2. 
(Before  Kat,  J.) 
Re  Whitelet  ;  Whitelev  v.  Leaboxd.  (a) 

Practice — Juriadietion — Defaulting  truUeet — Order 
for  payvient  of  money  inio  court — Chatteli — 
Equitable  execution — Rules  of  Court  1883,  Order 
XLIL,  r.  4^udieature  Act  1873  (36  ^  37  Viet, 
0.66). «.  25, 8iii'Mct.8. 

An  order  teat  made  against  the  defendants  in  an 
adiont  toho  were  defaulting  trustees,  for  the  pay- 
ment qf  money  into  court.  The  defendants  Jiaving 
failed  to  comply  with  such  order,  an  application 
was  made  by  the  plaintiffs  thai  a  vtrit  of  attach- 
ment might  issue  against  them. 

At  t)ie  defendanUf  instance,  however,  the  Cowrt 
made  an  order  allowing  payment  by  weekly  instal- 
ments. L.,  one  of  the  dtfendants,  had  made  an 
affidavit  on  that  occasion  stating  that  aU  the  pro- 
perty he  possessed  was  thefumitwre  in  his  house. 
It  subsequently  transpired  that  L.  had  executed 
biUa  of  sale  affecting  the  furniture ;  but  tiuit  tite 
plaintiffa,  in  other  proeeedinga,  had  aticcetafuUy 
diluted  the  validtty  of  tuck  bHU  of  aale.  An 
application  was  accordinghj  made  on  behalf  of 
me  plaintiffs  for  the  appointmani  of  a  receiver  of 
thefumUure  by  way  of  e/piilahle  execution. 
For  the  defendant  L.  it  woe  contended  that  tlie  legal 
and  proper  remedy  the  plainiiffa  was  by^  aequex- 
iraiUm,  and  that  the  court  lutd  no  jurwbetion 
to  appoint  a  receiver. 
Seld,  that  although  under  rtde  4  of  Order  XLIL  of 
the  E/ules  of  the  Court  1883  sequestration  was  the 
appropriate  remedy,  yet  under  sect.  25,  sub-sect.  8, 
of  the  Judicature  Act  1873  the  court  had  juris- 
diction to  appoint  a  receiver  if  it  appeaared  just 
or  eonveyiient  so  to  do. 
Held  also  that,  in  the  present  case,  it  wasjusi  and 
conveni&ttt  to  afpovfU  a  receiver,  omd  that  an 
order  must  be  made  accordingly. 

Benjamin  Whitelet  by  hia  will,  dated  the  19th 
March  1874,  directed  Jonathan  Ingram  Learoyd 
and  William  Edwin  Carter,  whom  ho  appointed 
his  trustees  and  executors,  at  the  expiration  of 
one  month  from  his  death  to  invest,  conformably 
to  the  clause  for  investment  thereinafter  con- 
tained, the  sum  of  5000Z. 

The  will  contained  a  power  for  the  trustees  to 
invest  all  trust  moneys  held  thereunder  on  the 
investments  therein  mentioned,  which  included 
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the  usual  trustees'  investments  and  "  real  seeori- 
ties  in  £ngland  or  Wales." 

The  testator  died  on  the  12th  July  1876.  and 
J.  I.  Learoyd  and  W.  S.  Carter  shortly  after- 
wards proved  the  wilL 

J.  I.  Learoyd  and  W.  £.  Garter  invested  the 
50001.  as  follows :  30001.  on  mortoa^  at  5  per 
cent,  per  annum  of  a  certaiafreehold  brickfield  and 
premises,  and  20001.  on  mortgage  at  5  per  cent, 
per  annum  of  four  freehold  cottages,  which  were 
subject  to  a  chief  rent  of  201.  per  annum. 

The  brickfield  had  so  depreciated  in  value  that 
it  was  au  insufficient  security  for  the  money 
secured  on  it. 

The  mortgagor  of  the  four  freehold  cottages, 
in  April  1879,  filed  a  petition  for  the  liquidatiat 
of  his  affairs. 

The  testator's  widow  and  her  three  children, 
beneficiaries  under  the  will,  brought  this  action 
against  J.  L  Learoyd  and  W.  £.  Carter  seeku^ 
to  make  them  liable  in  respect  of  the  invest- 
ments. 

Bacon.  Y.G.  held  that  the  defendants  were 

liable  in  respect  of  the  brickfisld.  but  not  in 
respect  of  the  mortgwe  on  the  houses :  (54  L.  T. 
Rep.  N.  S.  491.) 

Both  parties  appealed,  and  the  Court  of  Appeal 
affirmed  the  decision  of  Bacon,  Y.C.,  and  hofk 
appeals  were  dismiased :  (55  L.  T.  Hep.  K".  S.  5W.) 

By  the  judgment  in  the  action,  dated  the  16th 
March  1886,  it  was  declared  that  the  investment 
of  3000!.  made  by  the  defendants  on  the  mortgage 
of  the  brickfield  was  an  improper  investment; 
and  by  an  order  of  the  9th  Nov.  1886  (made  in 
pursuanceof  such  judgment)  the  defendants  vers 
ordered,  on  or  before  the  9th  Bee.  1886.  to  pay 
into  court  the  sum  of  21381.  8«.  9d. 

The  defendants  did  not  pay  the  21381.  8«.  9d^ 
or  any  portion  thereof,  into  ofmrt. 

Tlie  plaintiffs  applied  for  leave  to  issue  a  writ 
of  attachment  against  the  defendants  for  their 
contempt  in  disobeying  the  order  of  the  9ch  Svr. 
1886. 

In  answer  to  that  application  the  defendant 
J.  I.  Learoyd  made  an  affidavit  (sworn  the  18tb 
Dec.  1886),  stating  that  he  had  no  property  either 
real  or  personal  other  than  his  household  furni- 
ture, and  was  entirely  without  means  to  pay  the 
money  which  he  had  been  ordered  to  pay. 

The  Court  then  made  an  order  directing  the 
defendants  to  pay  to  the  plaintiffs  weekly  instal- 
ments of  \l.  ISs. 

The  defendant  J.  I.  Learoyd  had  executed  two 
bills  of  sale,  dated  the  13th  Sept.  1886,  over  his 
furniture  and  hons^old  effects  in  favour  of  hii 
solicitors.  An  execution  was  sabsequentiy  put  in 
on  behalf  of  the  plaintiffs  to  recover  certain  costs, 
and  the  furniture  and  effects  were  seized  by  the 
sheriff.  The  furniture  was  claimed  by  the  homos 
of  the  bills  of  sale,  and  an  interpleader  snmmoBS 
was  taken  out  and  heard  before  Kay,  J.  on  the 
25th  May  1887,  when  his  Lordship  barred  the 
claimants,  with  costs. 

A  motion  was  now  made,  on  behalf  of  the  plam- 
tifis,  that  a  receiver  might  be  appointed  by  way 
of  equitable  execntion  of  the  household  furuiture 
and  effects  in  the  house  of  the  defendant  J.  L 
Learoyd  described  in  the  schednles  to  the  two 
bills  of  sale,  or  in  the  alternative  that  3.  L 
Learoyd  might  be  restrained  from  selling 
chargmg,  or  otherwise  dealing  with  thefurnitDre 
and  effects  until  furtiier  order.  . 
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court  may  be  enforced  by  writ  of  sequestnition, 
or,  in  cases  in  wbich  attachment  ia  authorised  by 
law,  by  attachment. 

Sect.  25,  anb-sect.  8,  of  the  Jadicatore  Act  1873. 
enacts  that : 

A  mattdamu  ok  an  injanetton  auqr  be  gnwiad,  or  a 
xeeeiTer  M^mintad,  bj  im  iutetlooinoty  ot^  of  the 
oonrt  in  alt  cans  in  wtaeh  it  shall  appear  to  the  ooart  to 
he  inst  or  conTenie&t  that  each  order  shoold  be  nude ; 
and  maj  sooh  order  may  be  made  either  anoo&ditionaUy 
or  np«ni  sadi  terms  and  conditions  as  the  ooort  shall 
tfaink  jnat ;  and  if  an  injunotion  ia  asked,  aithsr  befcwe 
or  at,  or  after  the  hearing  of  anjr  oknse  or  matter  to 
prevent  any  threatened  or  apprehended  waste  or  trespass, 
snoh  injnnction  may  be  granted,  if  the  ooort  shall  think 
fit,  whether  the  person  against  whom  saoh  injnnction  is 
aooflrht  is,  or  is  not,  in  poseeasion  nnder  any  olaim  of 
title  or  otherwise,  or  (if  out  of  poaaeaaion)  does  or  does 
not  claim  a  right  to  do  the  act  sooght  to  be  restrained 
onder  any  colour  of  title ;  and  whether  the  estates 
claimed  by  both,  or  by  either  of  the  parties,  are  legal  or 
erioitable. 

Marten,  Q.C.  and  A.  N.  Gumming,  lor  the  plain- 
tiffs, referred  to 

Re  Ecam ;  Evana  v.  Evant,  56  L.  T.  Bep.  N.  S.  768  ; 

34  Ch.  DiT.  597, 601 ; 
Ra  Coney  ;  Coney  v.  Bennett,  29  Ch.  Div,  993 ; 
Stanfftr  Ltrnthea  t.  Btanger  Leathei,  W.  N.  1882, 

Wetthead  t.  Riley,  4B  h.  T.Bep.  N.  8.776:  25  Ch. 
DiT.  413: 

Sb  Pope,  5S  L.  T.  Bep.  N.  S.  360 ;  17  Q.  B.  Dir.  743, 
740; 

Archer  T.  Ardter,  80  L.  T.  388;  W.  N.  1886.  p.  66; 
Jte  Peace  owt  WdlUr^  40  L.  T.  Bep.  N.  S.  637 ;  24 
Ch.  DiT.  409. 

[Kay,  J.  referred  to  Ex  parte  Evaiu  ;  Re  WaUswc, 
41  L.  T.  Bep.  N.  S.  StS;  13  Oh.  Div.  252;  and 
SaU  T.  Cooper,  43  L.  T.  Bep.  N.  S.  682;  Itt  Ch. 
Dir.  544.  553.] 

Ince,  Q.G.  and  Herbert  Reed  for  the  defendant, 
J.  I.  Learoyd. contended  that  the  legaluid  proper 
remedy  of  the  plaintiffs  was  seqnMtration ; 
and  that  the  conrt  bad  no  jnriniiotiou  to  appoint 
a  receiver.   They  referred  to 

Re  Evane ;  Evan$  r.  Bvan$  (vbi  tup.)  i 
Seton  on  Deoreee,  4th  edit.,  p.  1586 ; 
'  Bnles  of  Oonrt  1883,  Order  h.,  r.  15 ; 
Ann.  Pr.l687,  p.  564; 
Boles  of  Conrt  1883,  Order  XLU.,  r.  4 ; 
27  A  26  Vict.  c.  112 ; 

Re  Cowbridge  Railway  Company.lS  L.  T.  Bep.N.  S. 

871;  L.  Bep.5Eq.416: 
1*2  Vict.  c.  110. 

3£arten  replied, 

Kay,  J — In  this  case  I  have  a  rery  clear 
opinion,  upon  which  I  shall  act  without  heaitation, 
and  the  more  so  because  the  cases  upon  the  sub- 
ject  hare  been  carefully  brought  to  my  attention 
during  the  argument,  and  it  seems  to  me  that  my 
opinion  is  coQeistent  with  those  cases.  The  appli- 
cation is  for  the  appointment  of  a  receiver  for  the 
rpose  of  enf  orcmg  an  order  made  in  this  action 
this  court  for  the  payment  of  money  into 
court  by  a  tnutee.  The  ordinary  mode  of  enforc- 
ing Buch  an  order  ia  that  indicated  in  Order 
XLII.,  r.  4,  which  provides  that  "  a  judgment  for 
the  payment  of  money  into  court  may  be  enforced 
writ  of  sequeetration.  or,  in  cases  in  which 
attachment  is  authorised  by  law,  1^  attachment." 
It  is  to  be  observed  that  the  words  are  "  may  be." 
The  Act  under  which  these  orders  were  framed  is 
the  Judicature  Act  1873  which,  by  sect.  25,  sub- 
sect.  8,  provides  that  a  receiver  may  be  appointed 


just  or  convenient  that  such  order  should  be 
.made."  Everyone  knows  that  the  coustmctU)n 
which  the  courts  have  put  upon  that  section  of 
the  Act  of  Parliament  is  that  it  very  mucdi 
enlarges  the  practice  of  the  court,  at  any  rate  with 
regard  to  the  appointment  of  a  receiver.  The  old 
practice  was,  in  the  case  for  example  of  a  mort- 
gage, that  the  legal  mortf^a^ee  could  not  obtain 
the  appointment  of  a  reoeiTer  of  the  mortgaj[ed 
property,  becauae  he  could  take  possession  under 
Ilia  title.  Bat  since  the  passing  of  the  Judi- 
cature Act  1873  it  has  become  the  constant  prac- 
tice to  appoint  a  receiver  at  the  instance  of  a  legal 
mortgagee  as  well  as  of  an  equitable  mortgagee. 
The  court  does  that  without  tne  least  hesitation, 
not  becaose  the  mortgagee  has  in  fact  less  power 
to  take  possession  thui  ke  previously  had,  but 
because  it  seems  to  be  the  more  expedient  course 
to  appoint  a  receiver,  and  this  is  a  gieat  advan- 
tage to  the  mortgagee,  because  he  is  no  longer 
Bubject,  as  he  wonld  be  if  he  took  possession,  him- 
self to  account  for  rents  and  protits  on  the  footing 
of  wilfnl  default.  Therefore,  the  court  now,  with* 
out  hesitation,  appoints  a  receiver  at  the  inatance 
of  a  legal  mortgagee  as  well  as  of  an  equitable 
mortgagee.  Again,  it  has  been  the  conataot  prac- 
tice of  the  court  to  appoint  a  receiver  at  the 
instance  of  a  judgment  creditor,  where  the,  judg- 
ment creditor,  having  issued  a  writ  of  eiegit  or 
oi  fieri  faciat,  lias  found  some  difficulty  in  enforc- 
ing such  elegit  or  ji.fa.  Now,  by  analogy  to  what 
as  I  have  just  said  has  become  the  practice  in  the 
case  of  a  mortgagee,  the  court  has  power,  if  it 
thinks  fit,  to  appoint  a  receiver  at  the  instance  of 
a  judgment  creditor,  although  there  is  no  diffi- 
ciUty  of  the  kind  I  have  mentioned,  if  it  thinks  it 
is  a  case  in  which  it  in  expedient  to  appoint  a 
receiver  to  assist  the  judgment  creditor,  ^ow, 
the  case  I  have  before  me  is  this.  It  is  the  case 
of  a  trustee  against  whom  an  order  has  been  made 
for  the  payment  of  money  into  conrt.  No  doubt 
sequeetration  might  be  issued  to  enforce  that 
order.  But  the  proper^  which  this  trustee  has 
is  furniture,  said  to  be  of  the  value  of  700L,  and 
so  far  as  I  know — for  he  has  not  been  very  candid 
in  the  matter,  as  I  shall  proceed  to  show — that  is 
all  the  property  he  has.  1  say  that  he  has 
not  been  candid  because  when  he  applied  to 
the  court  for  indalgence,  begging  that  the 
court  wonld  not  allow  him  to  be  attached  and 
thrown  into  prison  for  not  obeying  the  order 
made  against  him,  the  court  at  his  instance  made 
a  very  merciful  order,  allowing  tiim  to  pay  instal- 
ments of  II.  15«.  a  week  in  respect  of  bis  debt 
instead  of  attaching  him.  The  court  did  that 
upon  evidence  furnished  by  this  defendant  him- 
self, that  the  only  property  ho  possessed  was  bis 
furniture.  He  did  not  tell  the  court  that  this 
furniture  had  been  subjected  by  him  to  certain 
bills  of  sale.  He  carefully  concealed  that  fact 
from  the  court.  If  I  were  now  to  direct  seqneB- 
tration  to  issue,  the  seqneBtrator  would  be  in  thiR 
difficulty,  that  he  would  be  met  by  these  bills  of 
sale,  and  all  the  while  the  mortgagor  of  this 
furniture  is  in  possession  of  it.  It  seems  to  me 
that  a  much  shorter  and  simpler  way  of  dealing 
with  the  matter  ia  to  appomt  a  receiver,  because 
then  the  receiver  will  not  prejudice  any  other 
mortgagees  of  the  furniture,  if  there  be  such ;  and 
as  thefaniitnre  is  leftin  the  possession  of  the  mort- 
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fmgor,  the  appointment  of  a  receiver  will  secnre  to 
the  jndgment  creditor  whatever  interest  the  mort- 
gagor may  have  in  the  furoiture.   I  am  told  a 
Teryserioas  qoeRtion  will  be  raised,  whetherthese 
bills  of  sale  are  or  are  not  good  as  against  the 
judgment  creditor.    It  seems  to  me,  that  this  is 
clearly  a  case  in  which  it  is  expedient  to  appoint 
a  receiver,  and  I  have  no  doubt  whatever  that 
the  court  has  power  to  appoint  areceiver,  although 
-Beqnestration  may  lie  the  ordinary  mode  of 
■enforcing  anch  an  order.  Is  there  any  authority 
'against  this  course  P   On  the  contrary,  there  is 
ft  Itmg  series  of  decisions  which  show  tlut  in  the 
case  of  land,  or  in  the  case  of  personal  property, 
the  court  will,  if  it  thinks  it  expedient  so  to  do, 
appoint  a  receiver  at  the  instance  of  a  judgment 
creditor.   Moreover,  the  cases  extend  to  this, 
that  where  the  issue  of  an  elegit  or  fieri  fadas 
would  be  probably  InefEectnal  the  court  will 
appoint  a  receiver  without  putting  the  judgment 
creditor  to  the  necessity  of  issuing  the  elegit  or 
fa.   I  will  refer  to  one  of  those  cases,  which, 
Deing  a  decision  of  the  Court  of  Appeal,  is,  of 
course,  binding  upon  me.  viz..  Re  Pope  (55  L.  T. 
Bep.  N.  S.  369 ;  17  Q.  B.  Div.  743f.   There  a 
judgment  debtor  was  entitled  to  certain  lauds 
which  were  subject  to  an  equitable  mortgage. 
The  jadgment  creditor       elegit  coold  have  got 
possession  of  the  land,  because  the  mortgagor 
was  in  possession.    Then  there  would  be  the 
■qnestiou  between  the  degU  creditors  and  the  prior 
mortgagee.   The  court  ajipointed  a  receiver, 
«lthoagn  elegit  was  the  proper  and  ordinary 
remedy,  becanse  it  was  more  convenient  ander  the 
■circamstances,  there  being  a  prior  mortgf^,  to 
appoint  a  receiver  than  to  issue  an  execution  by 
■elegit.   That  case  is  on  all-fours  with  the  present 
•case.   The  only  difference  between  them  is  that 
'that  was  a  case  of  land  and  this  ii  a  case  of 
personal  chattels.    That  difference  is  remedied 
by  the  Act  of  27  &  28  Vict.  c.  112,  the  preamble 
-of  which  is  in  these  words  -.  "  Whereas  it  is  desir- 
'able  to  assimilate  the  law  affecting  freehold,  copy- 
hold, and  leasehold  estates  to  that  affecting 
purely  personal  estates  in   respect  of  futm-e 
judgments,  statutes,  and  recognisanera."  It  then 
enacts  that :  "  No  judgment  entered  up  after  the 
passing  of  this  Act,"  the  dace  of  which  was  the 
mh  July  1864,  "shall  affect  any  land  of  what- 
•erer  tenure,  until  such  land  shall  have  been 
actually  delivered  in  execution  by  virtue  of  a 
writ  of  elegU  or  other  lawful  authority  iu  pursn- 
-ance  of  such  judgment."   The  words  "other 
lawfal   authority"  have    been   construed  to 
include    equitable  execution   by  means  of  a 
receiver,  and  therefore  when  the  receiver  is 
appointed  the  land  is  affected,  but  until  the 
receiver  is  appointed  the  land  is  not  affected 
'by  the  judgment.  In  the  case  of  Re  Pope  {uhi  avf.) 
the  history  of  this  legislation  is  gone  through  by 
the  learned  judge  (Cotton,  L.J.)  who  deliver^ 
judgment  first.   After  referring  to  sect.  25,  sub- 
sect.  8,  of  the  Judicature  Act  1873,  which  I  have 
mentioned,  he  says :  **  But  in  my  opinion,  as  this 
■section  enables  the  court  of  equity  to  deiuirt  from 
its  former  practice,  and  to  grant  a  receiver,  not 
4mly  where  there  is  no  power  to  take  possession 
.at  mw,  but  where  there  is  a  power  to  interfere, 
if  it  is  just  or  convenient  timt  an  order  for  a 
receiver  shall  be  made,  then,  in  my  opinion,  if  it 
was  just  or  convenient,  the  court  in  this  case  had 
power  to  grant  a  receiver,  though  undoubtedly 


the  judgment  creditor  could  by  elegit  have  got 
possession."  That  is  the  view  which  I  venture  to 
say  would  have  been  my  own  view,  and  therefore 
I  hold  it  to  be  clear  not  only  upon  the  view  which 
I  take  of  the  legislation,  but  also  up^  this  autho- 
rity, which  is  bmding  upon  me,  that  the  practice 
of  the  court  now  is  that,  at  the  instance  of  a 
judgment  creditor,  who  could  obtain  poBsessiaD 
by  elegit  or  fieri  faciae  in  the  case  of  cbatteK 
if  it  sees  sufficient  reason  for  doing  so,  the  court 
will  nevertheless,  and,  althonn^  no  Aegit  mjifa. 
has  been  issued,  grant  equitable  execution  hj 
means  of  a  receiver.  That  it  maj  be  done 
without  elegit  or  fi.  fa.  has  been  the  sulnect  of 
decision  over  and  over  wain.  In  Em  parte  Svtau; 
Ra  Wathine  {41  L.  T.  Bep.  N.  S.  565,  567;  13 
Ch.  Div.  252, 260),  in  the  case  of  land,  the  Court  of 
Appeal  distinctly  so  decided.  Thesiger,  L.J.  said 
that  it  was  unnecessary  to  issue  a  writ  of  degit; 
and  James,  L.J.  said:  "I  desire  also  to  express 
my  entire  concurrence  with  what  was  said  by  the 
Master  of  the  Bolls  "—in  The  Angh-Italian  Pani 
V.  Daviea  (39  L.  T.  Bep.  N.  S.  245;  9  Ch.  Div. 
285 — "  that  to  require  a  writ  of  elegit  to  be  issued 
now  in  the  case  of  an  equitable  interest  in  land 
would  be  a  mere  idle  form,  and  one  which  is 
wholly  unnecessary  now  that  there  is  only  oae 
system  of  judicature."  It  follows  that  in  every 
case  tn  which  the  court,  although  degit  or  fi.  fa. 
would  enable  a  judgment  creditor  to  obtain 
possession,  thinks  it  better  to  appoint  a  receiver, 
ic  has  jurisdiction  to  do  so  without  elegit  or  fi.  fa, 
being  issued,  since  and  by  virtue  of  sect.  25,  sub- 
sect.  8,  of  the  Judicature  Act  1873.  I  therefore 
think  that  this  a  case  in  which  it  is  proper  to 
appoint  a  receiver,  and  I  accordingly  shall  appoint 
a  receiver  of  this  furniture,  whica  I  understand 
is  all  the  property  in  question.  Such  appoint* 
ment,  I  need  not  say,  will  be  without  prejncuoe  to 
any  prior  mortgagee's  right  to  take  possession  of 
it.  Seeing  it  is  in  the  possession  of  the  judgment 
debtor  himself,  t^e  receiver  will  get  hold  of  it  and 
retain  it  for  the  benefit  of  all  persons  concerned. 

Solicitors  for  the  plaintiffs,  Jackeon^  Mone, 
and  Simpson,  agents  lor  Jeuikaan  and  Jatskaam, 
Middlesbrough. 

Solicitors  for  the  defendants,  Godfrey  Bhodet 
and  Co.,  agents  for  Godfrey  BJiodes  and  Svant, 
Hali&x. 


AprUlHtrnd  May  7. 

(Before  Kat,  J.) 

Chaalbs  v.  Jokes,  (a) 

Mortgage  —  Power  cf  aala — Surplut^IntereeU 

In  an  action  by  benefxiarie*  againet  a  mortgagee 
of  real  eetaie  for  a  iestaior  for  an  aeeowt,  &e 
defendant  admitted  that,  on  Bale  of  the  edaie  Jty 
him  under  hit  potoer  of  tale,  a  balance  of  GOOl. 
remained  in  hta  handa,  tohich  turn  be  paid  into 
court.  By  the  chief  derh't  certificaie  it  wot  found, 
in  ansicer  to  certain  account*  and  tnqairUt 
directed  hy  the  judgment  to  be  tcUcen,  that 
5911.  Za.  lid.  balance  in  addition  to  the  &3Gi 
paid  into  court  remained  in  hit  handt.  The 
mortgage  contained  a  declaration  that  on  a  teJe 
the  mortgagee  altould  pay  the  ettrplut  {if  any)  ^ 
the  proceeds  to  the  trustees  or  trustee  ^  Qte  wiU 
for  the  ii7ne  being,  or  hit  pertonal  r^retentaiivet 
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or  repre$mtaiiv€.    There  ware  no  triu^  o/ 
wtU  a<  ^  date  of  the  completion  of  the  tale. 

On  the  fttrther  eoneideraiion  of  the  actum,  the 
mortgagee  teas  ordered  to  pay  intereti  at  4 
par  eent.  on  the  whole  ram  of  11911.  3«.  \\d.fram 
the  daie  of  the  completion  ^  ike  wiJe;  no  eoeteof 
the  inquiriee. 

Uathison  V.  Clark  (26  L.  T.  Mep.  0.  £r.  68  ;  4  W.  B. 
30)  coneidered. 

This  action  came  on  on  farther  conBideration. 
It  was  brought  hy  Anne  Parry  Charlea,  widow, 
agpunst  Richard  Jones,  Charlotte  Ptja  Baines, 
widow,  and  William  Michael  Forty  (trustee 
under  the  bankrupbcT'  of  Caroline  Bartlett, 
widow),  and  claimed  as  against  the  defen- 
dant Jones  to  haTo  an  account  taken  of  the 
rents  and  profitSt  and  of  the  snrplns  proceeds  of 
the  sale  in  his  hands  of  certain  promr^  of  a 
testator  comprised  in  a  mortgage  made  the  SUst 
April  1868,  the  acconnt  to  be  taken  on  the  footing 
of  wilful  default  and  payment  into  conrt  to  the 
credit  of  the  action  of  the  amount  found  due 
from  the  defendant  Jones  on  taking  the  account 
after  deducting  the  amount  ]iroperly  due  to  him 
on  his  mortgage ;  a  distribution  of  the  amount 
so  paid  into  court,  and  necessary  and  proper 
accounts,  inquiries,  and  directions ;  and  if  aud  so 
fsr  as  might  be  necessary  the  appointment  of 
new  trniilees  of  the  will  under  wnich  the  mort- 
gaged property  passed. 

The  defendant  Jones  admitted  that  he  sold  the 
mortgaged  property  for  17001.,  bat  denied  that, 
after  deducting  the  amount  due  to  htm  under 
tbe  mortgage,  a  harge  balance  of  the  said  purchase 
money  remained  in  his  hands.  After  deducting 
the  amcmnt  due  to  him  under  the  said  mortgage, 
the  costs  of  sale,  auctioneer's  charges,  and  other 
expenses,  the  defendant  had  in  his  hands  a  sum 
of  600^.  or  thereabouts.  The  mortgage  was 
transferred  to  the  defendant  Jones,  and  he 
entered  into  receipt  of  tbe  rents  and  profits  of 
the  real  estate  in  Oct.  1874  and  continued  in 
possession  until  the  completion  of  the  t>a1e.  The 
action  was  commenced  the  9th  Feb.  1885. 

Pursuant  to  an  order  made  on  the  1st  May  1885 
the  sum  of  6001.  was  paid  into  court. 

Judgment  was  dehvered  on  the  25th  Nov.  1886 
directing  certain  accounts  and  inquiries. 

By  the  chief  clerk's  certificate,  made  the  13th 
Jan.  1887,  it  iras  found  that,  after  allowing  for 
the  600i.  paid  by  the  defendant  Jones  into  court, 
there  remained  due  from  him  the  sum  of 
S^ll  3e.  lid. 

The  mortgage  of  the  2lBt  April  1868  was  for 
4001.,  and  contained  a  power  of  sale,  and  a 
declaration  that  on  any  such  sale  the  mortgagees 
Edumld  reimburse  thenuelTes  and  pay  coats,  and 
in  the  next  place  pay  off  the  amount  then  due  on 
the  security,  and  pay  the  surplus  (if  any)  of  the 
said  moneys  which  should  arise  from  such  sale 
unto  the  trustees  of  the  will  or  the  surriTOr  of 
them,  their  or  his  assigns,  or  other  the  trustees 
or  trustee  for  the  time  being  of  tbe  aforesaid  will, 
or  to  his  personal  representatives  or  representative 
for  the  time  being.  There  were  no  trustees  of 
the  will  at  the  time  of  the  completion  of  the  sale. 

Jnce  Q.C.  and  R.  O.  Eaweon  for  the  plaintiff. — 
The  question  is,  whether  the  mortg^e  is  liable 
to  pay  interest,  and  from  wh^  date.  According 
to  our  contention  he  shotdd  pay  interest  at  4 
par  oent.  on  the  sarjiliu  proceeds  from  the  date 
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of  the  completion  of  the  sale.  In  Mathieon  v. 
Clark  (26  L.  T.  Bep.  O.  8.  68;  4  W.  R.  30). 
Xindersley,  V.C.  held  a  mortgagee  not  liable  to 
pay  interest,  where  he  was  in  the  position  of  a 
stuceholder;  but  the  same  judge,  in  MatkuonT. 
Clarke  (24  L.  T.  Bep.  0.  S.  105;  3  W.  E.  2; 
3  Drew.  3),  held  that  a  mor^agee  selling  was  in 
a  fiduciary  position  toward  the  mortgagor. 
[Kat,  J.  referred  to  Warner  v.  Jacob,  46  L.  T. 
Bep.  N.  S.  656 ;  20  Ch.  Div.  220.]  The  mortgagee 
ia  a  trustee  of  the  aorplna  for  the  mortgagor. 
Tbe  first  proposed  minnte  is,  **  Let  the  defendant 
Richard  Jones  within  saren  days  from  the  date 
of  this  order  pay  into  conrfe  to  the  credit  ot  this 
action  "  CAortef  v.  Jonee  188^  G.  536,"  as  in  the 
lodgment  schedule  hereto  mentioned,  the  sum 
of  5911.  3e.  lid.  the  balance  found  by  the  chief 
clerk's  certificate  dated  the  13th  Jan.  1887  to  be 
due  from  him,  and  alao  interest  thereon  at  the 
rate  of  42.  per  cent,  per  annum  from  tbe  11th 
Dec.  1884  (the  date  of  the  completion  of  the  sale 
of  the  testator's  real  estate)  until  the  date  of  the 
payment  in,  and  also  interest  at  the  like  rate  on 
the  sum  of  6001.  from  the  11th  Dec.  1884  until 
the  22nd  May  1885,  when  such  last-mentioned 
sum  was  paid  into  court  by  the  said  defendant." 

Benehato  Q.C.  and  Eduwrd  Ford  for  the  defen- 
dant Forty. 

De  Courey  Athyna  for  the  defendant  Baines. 

Marten,  Q.C.  and  Arkcoll  for  the  defendant 
Jones. — The  defendant  Jones  should  not  be 
charged  with  interest,  there  was  no  trust 
expressed  of  the  surplus : 

BamMTV.  £«rMl9«,44L.  T.  Bep.N.  8.68O1  18  Ch. 

Div.  254; 
Tanner  t.  Heard,  23  Beav.  555 j 
Loekint  T.  Parl«r,  27  L.  T.  Bep.  N.  S.  W,  635; 
8  Ch.  App.  675. 

A  mortgagee  is  not  a  trustee : 

Knoe  T.  Qye,  5  Eng.  &  Ix.  App.  675b 
Interest  should  not  run  except  from  the  date  <d 
the  certificate,  or  at  most  frwn  the  date^  of  the 
filing  of  the  writ.  No  one  was  in  tho  position  to 
give  a  receipt ;  thwe  were  no  femsteeB  of  tho  will 
at  the  time  of  the  aale;  the  action  asks  for  the 
appointmmt     trostees : 

QmrreU  v.  Beelc/ord,  1  Madd.  26B. 
As  to  coatBf  the  mortgagee  ia  entitled  to  all  his 
costs: 

Ootterell  v.  BtraOon,  28  L.  T.  Bq?.  N.  8.  818;  8  Ch. 
App.  295; 

Turner  T.  Hatteoet,  M  L.  T.  Bap.  N.  S.  750|  SOCh. 

Div.  303. 

Kit,  J. — It  seems  to  me  that  this  mortgagee  is 
liable  to  pay  interest  upon  thia  amount  found 
due  from  nim,  and  also  that  I  cannot  give  him 
any  costs  of  these  accounts.  An  action  was 
brought  against  Mr.  Jones  stating  that  he  had 
sold  the  estate,  and  asking  for  an  account  from 
him.  It  was  alleged  that  there  was  a  anrplua 
after  paying  him  the  mortgf^ge  debt,  interest,  and 
costs.  The  defendant  put  in  a  defence  atating 
that,  after  deducting  the  amount  doe  to  him  as 
mortgagee  and  the  coats  of  the  sale,  he  had  in 
hia  hands  about  600L  Thia  money  was  paid  into 
court,  and  the  action  came  on  for  trial,  and  all 
his  coats  up  to  trial  were  given  to  him  as  a 
mortgagee  defending  his  posibioa.  An  inquiry 
was  directed,  and  it  was  found  that,  in  addition  to 
thia  6001.,  which  he  admitted  to  be  due,  there 
was  atill  a  aum  of  5911. 3a.  lid.  in  hia  hands.  Now 
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1  am  asked  to  give  the  mortgagee  his  coats  of 
that  inqoity  after  he  had  stated  poaitiTeljr  that 
nothing  more  than  SOW.  was  duo  from  him. 
Aeconnts  are  directed  in  oonBeqnenee  (rf  his 
denial  that  anything  more  is  dne,  and  the  result 
of  these  accounts  is,  that  a  halance  is  found  < 
uainst  him,  and  it  is  asked  that  he  should  be 
allowed  the  costs  of  these  accounts.   If  that  is 
the  rule  aa  to  mortgagee's  costs  it  should  be 
altered,  but  I  am  not  aware  of  any  such  rule. 
Then  the  question  remains  as  to  his  liability  to 
pay  interest  on  the  balance  of  purchase  money 
in  nis  hands.    I  have  never  heard  it  doubted  that, 
when  a  mortgagee  sells  and  has  admitted  a 
balance,  he  is  a  trustee  of  that  balance  for  the 
person  beneficially  interested.   The  mortgagee 
takes  his  mortgage  as  security  for  bis  debt.  So 
soon  as  he  has  paid  himself  what  is  due,  he  has 
no  right  to  be  in  possession  of  the  estate  or  of 
the  balance  of  the  pnrchase  money.   He  then 
holds  them,  to  say  tne  least,  for  the  benefit  of 
somebody  else,  whether  a  second  mortgagee,  if 
there  be  one,  or  if  not,  of  the  mortgagor.  What 
is  he  to  do  P  Surely  he  has  a  duty  case  upon  him. 
His  duty  is  to  say,  ''  I  am  paid  my  debt ;  this 
property  which  is  pledged  to  me  of  which  I  now 
hold  the  surplus  in  my  band  is  not  my  property, 
I  am  desirous  to  get  rid  of  it  and  to  hand  it  back 
to  the  person  to  whom  it  belongs."    It  ia  said 
there  was  a  difficulty,  as  there  was  no  trustee 
and  nobody  to  whom  the  money  conld  be  paid. 
But  it  has  long  since  been  held  that  a  mere  stake- 
holder may  avail  himself  of  the  Trustee  Belief 
Act,  and  pay  the  money  into  court.   The  duty 
of  this  mortgagee  was  at  least  to  set  this  money 
apart  so  as  to  be  fruitful  for  the  benefit  of  those 
entitled  to  payment.   In  that  sense,  to  that  extent, 
and  in  that  manner  he  was,  as  I  understand,  in 
law  in  a  fiducia^  relation  to  the  person  entitled 
to  die  moa^.  It  was  so  held  in  the  case  of 
QuarreU  t.  BecMord,  and  so  far  as  I  know  has 
sJways  been  so  held :  and  although  I  quite  agree 
that  the  court  is  very  reluctant  to  treat  a  mort- 
gagee as  being  a  trustee  in  any  sense  while  any 
money  ia  due  to  him,  still,  when  he  has  paid 
himself,  and  what  remains  in  his  hands  is  no 
longer  his  property,  how  can  he  be  treated  as 
other  than  a  trustee  of  the  property  in  his  hands  P 
I  therefore  hold  that  he  is  aable  to  pay  4  per 
cent,  interest  upon  what  remained  in  nis  hands 
after  the  sale,  and  after  he  had  paid  himself  his 
own  debt  and  costs.   That  amount  is  now  known, 
and  he  must  be  charged  with  interest  upon  it 
from  the  date  of  the  completion  of  the  sale,  and, 
as  I  said,  I  cannot  give  any  costs  of  the  injury. 

Solicitors :  H.  P.  Barton  Brotrne ;  Jtichard 
J<me$  and  Co ;  Mead  and  Daubmy,  for  Smiik  and 
8on,  Weston-auper-Hare ;  Edvfin  Andrew. 


March  17  and  April  21. 
(Before  Stiblihg,  J.) 
Re  Smith  ;  Clehekts  v.  Ward,  (a) 

Charitahh  hetptegt — Mortmain  Act  (9  Geo.  2,  e.  36) 
—Church  Bvildififf  Act{iS  Qeo.  3,  c.  Mar- 
ried Women's  Property  Act  1882  {45  ^-  46  Vict, 
c.  75),  8.  1,  8ub-aect.  1,  «.  5  —  Interpreraiion  of 
9tatute$ — Bepeal  by  implication. 

Teatatrist,  toko  wat  married  before  ihe  Married 
(a)  BcporMd  br  H.  B.  Huiiuhb,  Kaq.,  BuTliler-at.L«ir. 
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TTomen's  Property  Act  1882.  and  died  Uamna 
her  hutband  ntrriving  in  1886,  by  her  tmH,  made 
in  1885,  bequeathed  3001.  for  the  erection  a 
Avreh  out  of  tltat  part  of  her  pertonal  estate 
whioh  VKU  legally  a^lieahle  for  thm  piuyatt. 
ShevHupoBUaaedofsniarateproperiyatheraeaik. 

The  Act  of  43  Geo.  3,  e.  108,  which  en^ewen 
peraona  to  make  bequetta  for  the  ereetiim  of 
churchea,  contained  a  proviao  exduding  voomm 
covert  withattl  tJieir  huaoanda. 

Held,  that  the  proviao  teaa  not  affected  by  the  Mar^ 
ried  Wo^neftCa  Property  Act  1882.  and  that  ike 
gift  waa  void  under  the  irHatuie  of  Miyrtmain. 

Elizabeth  Shaw  Smith,  the  wife  of  John  Smith, 
by  her  will,  dated  the  10th  Feb.  1885,  after  making 
several  charitable  bequests,  bequeathed  to  the 
vicar  and  churchwardens,  for  the  time  being,  of 
St.  John's  Church.  Sparkhill.  the  sum  of  SOOL. 
such  sum  to  be  applied  by  them  in  the  erectioD 
of  a  new  church,  and  directed  that  the  said 
several  legacies  should  be  paid,  free  from  legacy 
duty,  ont  of  that  part  of  her  personal  estate 
which  was  legally  applicable  for  that  purpose. 

The  testatrix  was  married  before  the  Harried 
Women's  Property  Acta,  and  died  on  the  15(h 
Feb.  1886,  leaving  her  husband  surviving  and 
her  will  was  proved  on  the  5th  April  1886. 

The  testatrix  was  at  the  time  of  her  death 

Eoasessed  of  separate  property  to  a  large  amount, 
ut  it  did  not  appear  when  her  title  to  it  accrued. 
An  ori^ating  summons  was  taken  out  by  the 
trustees  and  executors  of  the  will,  and  served 
upon  the  residuary  legatees  and  the  vicar  and 
churchwardens  of  St.  John's  Church,  to  dctermiiie 
the  validity  of  the  bequest,  and  a  declaration  was 
made  by  the  judge  in  chambers  that  the  bequest 
was  invalid. 

The  vicar,  and  churchwardens'  now  moved  to 
dischaive  the  order. 
The  Act  of  43  Geo.  3,  c.  108,  provides  that  .- 
All  and  every  person  and  personA  haTing  in  hi*  « 
their  own  ri^ht  vaj  estate  or  mterest  in  posMssion,  n- 
version,  or  contii^no;  of  or  in  any  landa  or  teae- 
mentd,  or  of  any  proper^  of  or  in  any  goods  or  obattela, 
■hall  have  foil  power,  hoence,  and  authority  at  his  or 
their  will  and  pleosDre  by  deed  enrolled  .  .  .  tahf 
hia,  her,  or  their  lost  will  or  testament  in  writing  duly 
exeonted  according  to  law,  snch  deed  or  snch  wiU  or 
testament  being  duly  exeonted  three  calendar  monUu  at 
least  before  the  deatii  of  sntdi  gnator  vt  testrtor,  ^ 
olnding  the  days  of  the  ezeention  and  death,  to  give  m 
grant  to  and  vest  in  any  person  or  persc»B  or  body 
politick  ot  corporate,  and  their  heirs  and  sueoetfon 
respectively,  all  each  his,  her,  or  their  estate,  intaest^or 
property  in  snob  lands  or  tenements,  not  exoeedingnn 
acres,  or  goods  and  chattels,  or  any  port  orports  tbenc", 
not  ezoeeding  in  value  50(W.,  for  or  towards  the  ereotiiK. 
reboilding,  pnrobasiiig,  or  providing  any  ekain  v 
chapel. 

The  Act  then  empowers  the  persons  to  whom 
the  gift  is  given  to  accept,  and  continues  as 
follows : 

Provided  always  that  this  Act,  or  anything  timen 
contained,  shall  not  extend  to  enable  any  person  or 
persons  being  within  age  or  of  non-sane  memoT7,  dk 
women  covert  without  their  hosbands,  to  moke  any  *^ 
gift,  grant,  or  alienation,  anything  in  this  Act  cootaiBw 
to  the  contrary  in  anywise  notwithatanding. 

Svsivfen  Eady  for  the  motion.  —  A  married 
woman  becomes  a  feme  aole  with  r^ard  to  hej" 
property  by  virtue  of  sect.  1  of  the  Mamed 
Women's  Property  Act,  and  she  is  no  Icnff^ 
within  the  proviso  of  the  Church  BuiMiagA^ 
The  literal  construction  of  tti$  Act  of  iSffiun 
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favonr  of  the  validity  of  the  gift.  There  are 
certain  cases  nndnr  the  Act  which  have  esta- 
blished what  is  the  separate  property  of  a  married 
woman,  and  other  cases  which  have  established 
what  are  her  powers  over  such  property.  The 
second  class  of  cases  favours  a  liberal  interpreta* 
tion;  wid  the  result  is  that,  so  far  as  relates  to 
propertyt  the  words  "  as  if  she  were  a  /enw  sole 
mean  "  as  if  she  were  unmarried."  For  example, 
in  BlddM  r.  Errington  (50  L.  T.  Bep.  N.  S.  684; 
26  Ch.  Dir.  220),  the  separate  examination  re- 
quired by  the  Settled  Estates  Act  was  held  to  be 
no  loniier  necessary.  In  WeJdon  y.  Neal  (51  h.  T. 
Bep.  N.  S.  289)  it  was  held  that  the  Statute  of 
Limitations  nms  against  a  married  woman  from 
the  commencement  of  the  Married  Women's 
Property  Act,  though  it  only  mns  against  her 
when  she  is  discovert.  That  case  was  followed  in 
Lotoe  V.  Fo»  (53  L.  T.  Rep.  N.  S.  886;  15  Q.  B. 
Div.  667).  The  same  construction  ought  to  be 
followed  with  respect  to  the  proviso  in  the  Church 
Building  Act,  as  the  words  are  similar.  A  mar- 
ried woman  can  no  longer  be  required  to  give 
security  for  costs  (Threlfall  v.  Wilton,  48  L.  T. 
Bep.  N.  S.  238  ;  8  P.  Div.  18),  nor  is  it  necessary 
where  she  is  adminifctatrix  that  the  husband 
flhoold  join  the  administration  bond : 

&€  Barriet  Ayre;  8  P.  IKt.  168. 
fSllBLINO,  J. — But  a  married  woman  cannot  be  a 
next  friend :  (Re  Duke  of  Somerset ;  Tkynne  v.  8t. 
Maur,  anie,  p.  145 ;  34  Ch.  Div.  465.)]  That  is  a 
question  of  statns,  and  is  not  conriected  with  the 
duposal  of  property.  The  statutory  power  of 
disposal  conferred  by  the  Act  is  larger  than 
the  power  of  disposal  previously  existing  over 
separate  property: 

Re  Queads'B  Truett,  53  L.  T.  Bep.  N.  3.  74,  77. 
[Stirling,  J.  referred  to  Ite  WhitaJcer;  Christian 
V.  Whitdker,  ante,  p.  34 ;  34  Ch.  Div.  227.]  Gene- 
rally, the  powers  conferred  by  the  Act  of  1882  are 
larger  than  those  conferred  by  the  Act  of  1870, 
which  are  larger  than  the  powers  which  a  married 
woman  formerly  bad  when  property  was  settled 
to  her  separate  use : 

WeUon  V.  De  Bathe,  53  L.  T.  Eep.  N.  S.  320;  14 
Q.  B.  Div.  330,  342. 
The  effect  of  the  cases  is  that  married  women 
are  released  from  coverture  by  the  Act,  both  as  to 
suing  and  as  to  the  disposal  of  their  property 
— ^in  fact,  they  have  been  metamorphosed  into 
spinsters : 

KriM  V.  Thompson,  75  L.  T.  235. 
Apart  from  the  Married  Women's  Property  Acts 
the  gift  is  valid,  as  the  proviso  in  the  Church 
Building  Act  does  not  apply  to  a  married  woman 
having  separate  property.  By  the  creation  of 
separate  estate  an  independent  personal  status  is 
conferred: 

Itaylor  V.  Meads,  12  L.  T.  Bep.  K.  3.  «;  4 1}e  G.  J. 
A  8.  587. 604. 

The  Church  Bnilding  Act  is  an  enabling  Act,  and 
ought  to  be  ctmstruM  liberally. 

Pearion,  Q.C.  and  Bardswtil  for  the  residuary 
legatees. — The  power  conferred  by  the  Married 
Women's  Property  Acb  is  expressed  to  be 
**  according  to  the  provisions  of  this  Act."  There 
is  no  evidence  that  the  separate  property  of  the 
testatrix  accrued  after  the  commencement  of  the 
Act  within  the  meaning  of  sect.  5.  That  section 
must  be  read  with  sect.  1,  and  controls  it.  The 
Act,  therefore,  has  no  application.  The  cases  cited 
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against  us  are  distinguishable.  This  gift  is  pro- 
hibited by  the  Statute  of  Mortmain,  and  married 
women  are  excepted  from  the  enabling  statute, 
and  the  court  will  not  repeal  an  Act  of  Parlia- 
ment by  implication.  The  only  object  of  the 
Married  Women's  Property  Act  was  to  relieve  a 
married  woman  from  the  control  of  her  husband. 

Beale  and  MUiehin  for  the  execators. 

£ady  replied.  Cur,  ad«.  vuH. 

Sii&UNG,  J.  (after  stating  the  &cts  and  reading 
the  provisions  of  the  43  Geo.  3,  c.  108,  above 
set  out,  continued) : — This  Act  was  passed  in  1803, 
and  the  first  question  in,  what  was  the  state  of 
the  law  at  that  time  with  regard  to  the  testamen- 
tary powers  of  the  varions  persons  mentioned  in 
the  proviso  P  With  respect  to  infants,  they  had 
certain  powers  of  making  wills,  in  the  case  of 
males  at  the  age  of  fourteen,  and  in  the  case  of 
females  at  the  age  of  twelve.  With  regard  to 
married  women,  the  doctrine  of  separate  estate 
was  at  that  time  well  established.  It  was 
recognised  in  FeUipUiee  v.  Gorges  (1  Yes.  ion. 
46),  where  the  Jxn*d  Chancellor  says :  "  The 
first  case  njHin  the  subject  is  a  very  old 
one  in  Totnill ;  that  where  a  womao  from 
her  separate  stock  has  saved  a  sum  of  money, 
she  may  dispose  of  it.  It  does  not  appear  what 
the  word  "  stock"  moans.  I  know  there  is  a  vast 
number  of  cases  npon  it;  but  I  have  always 
thought  it  settled  that  from  the  moment  in  which 
a  woman  takes  personal  property  to  her  sole  and 
separate  use,  from  the  same  moment  she  has  the 
sole  and  separate  right  to  dispose  of  it."  That  was 
a  case  of  disposition  by  will.  Therefore,  in  1789,  the 
right  of  a  married  woman  to  dispose  by  will  of  her 
separate  property  was  clearly  recognised.  That 
being  BO,  the  Legislature,  for  reasons  which  they 
must  have  considered  good  and  valid,  made  this 
enactment,  exceptinjg  married  women  without 
their  husbands  from  its  provisions,  althoagh  their 
right  to  dispose  of  their  separate  property  was 
clearly  established,  and,  in  fact,  it  was  scarcely 
disputed  in  the  argument  before  me.  But  re- 
liance was  placed  upon  the  Married  Wong's 
Property  Act  1882,  sect.  1,  sab-sect.  1,  which  pro- 
vides tnat  "a  muried  woman  shall,  in  accord- 
ance with  the  provisions  of  this  Act,  be  capable 
of  acquiring,  holding,  and  disposing  by  will  or 
otherwise  of  any  realor  personal  property  as  her 
separate  property  in  the  same  manner  as  if  she 
were  a  fetne  sole,  without  the  intervention  of  any 
trustee."  If  the  contention  of  the  vicar  and 
churchwardens  be  well  founded,  this  section 
must  have  affected  the  repeal  of  the  Statute  of 
Mortmain  as  regards  married  women.  That 
raises  the  question  as  to  what  is  ihe  law  as  regards 
implied  repeals  arisini?  from  the  provisions  uf  a 
statute  dealing  in  general  terms  with  the  same 
subject-matter  as  the  Legislatore  had  pre- 
viously dealt  with  in  a  pwticular  way.  The  nile, 
as  I  understand  it,  is  this :  Where  yon  have  an 
Act  of  Parliament  dealing  with  a  sabject  in  par- 
ticnlar  terms,  and  that  is  followed  by  a  subsequent 
Act  of  Parliament  dealing  in  a  general  way  with 
the  same  subject,  yoxjt  are  not  to  hold  that  the 
general  Act  effects  a  repeal  of  the  special  legisla- 
tion, unless  you  find  some  reference  to  the  special 
legislation,  or  unless  effect  cannot  be  given  to  the 
general  Act  without  snch  repeal.  There  are 
Beveral  anthoritieB  on  this  Babject,  and  I  may 
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refer  to  Foster's  caae  (Coke,  pt.  11,56,  b),  ii/n  t. 
TTyn  (Bridgman's  Reports,  12/),  and  Fitzgerald  v. 
GJuunpneya  (5  L.  T.  Rep.  K.  S.  233  ;  2  Jo.  &  H. 
31).  In  the  last  case.  Lord  Eatherler,  then 
Vice-Chancellor^  gives  the  reason  for  the  rule. 
He  says :  "  The  reason  in  all  these  cases  is 
clear.  In  passing  the  special  Act,  the  Legis- 
lature had  their  attention  directed  to  the 
special  case  which  the  Act  was  meant  to  meet, 
and  ooDBldered  and  provided  for  all  the  circnm- 
stanoes  of  that  special  case ;  and,  having  so  done, 
they  are  not  to  be  considered,  by  a  general  enact- 
ment passed  Bubseqnently,  and  m&ing  no  men- 
tion of  any  snch  intention,  to  h^ve  intended  to 
derogate  from  that  which,  by  their  own  special 
Act,  they  had  thus  carefully  supervised  and  regn- 
laced."  Now  here,  in  the  year  1803,  the  Legisla- 
ture having  before  them  the  special  subject  of 
making  gifts  in  favour  of  the  erection  of  churches, 
saw  fit  to  exclude  the  ^fts  of  married  women 
without  their  husbands.  In  the  year  1882  another 
Act  is  passed,  dealing  with  the  general  subject  of 
the  inabilitv  of  married  women  to  dispose  of  their 
inroperty.  There  was  no  menti<m  in  the  Act  of 
the  prior  le^latton  which  dealt  with  charitable 
rafts,  and,  in  my  opinion,  eiBect  can  be  given  to 
that  Act  without  any  r^rence  to  the  subject  of 
charitable  gifts.  That  being  so,  I  do  not  think  I 
can  infer  an  intention  on  the  part  of  the  Legisla- 
ture to  remove  the  fetters  imposed  by  the  Mort- 
main Act,  which  were  not  removed  by  the  Act  of 
1803.  I  am  therefore  of  opinion  that  the  Mar- 
ried Women's  Property  Act  1882  does  not  maJLe 
the  gift  valid.  Several  cases  were  referred  to 
upon  the  effect  of  the  Married  Women's  Property 
Act,  but  it  was  admitted  that  none  of  them  were 
precisely  in  point.  I  will  refer  to  one  or  two  only. 
The  case  most  relied  upon  was  Lowe  v.  Fox.  but 
that  case  related  to  a  totally  different  subject- 
matter.  There  a  married  woman  had  been  wrongly 
detained  in  a  Innatic  asylom,  and  she  brought  an 
action  against  her  husband  for  assanlt  and  false 
iinprisonment.  The  action  was  not  commenced 
within  four  years  after  the  cause  of  action  arose, 
bnt  was  commenced  within  four  years  after  the 
passing  of  the  Married  Women's  Property  Act, 
and  the  defence  was  that  she  was  barred  by  the 
Statute  of  Limitations ;  but  the  Court  of  Appeal 
decided  that,  as  the  plaintiff  could  not  have  brought 
her  action  in  her  own  name  until  the  passing  of 
the  Act,  the  action  was  in  time.  All  that  was 
held  there  was,  the  Statute  of  Limitations  ex- 
cepting married  women  from  its  provisions  during 
coverture  and  providing  that  they  should  be  at 
liberty  to  proceed  within  a  certain  period  after 
becoming  discovert,  that  a  married  woman  became 
discovert  within  the  meaning  of  that  statute  on 
the  date  of  the  passing  of  the  Married  Women's 
Property  Act  1882.  That  does  not  bind  me  to 
decide  tnis  case  otherwise  than  I  should  without 
that  authority.  Another  case  to  which  I  was 
retored  was  Biddell  v.  ErrinffUm,  a  decision  of 
Pbarson,  J.,  which  related  not  to  any  matter  of 
substantive  law,  but  to  the  practice  under  the 
Settled  Estates  Act  1877,  requiring  the  separate 
examination  of  a  married  woman  where  she 
applied  to  the  court.  After  the  passing  of  the 
Married  Women's  Property  Act,  a  married  woman 
presented  a  petition  without  any  such  examina- 
tion, and  it  was  held  that  the  examination  was  no 
longer  necessary.  I  am  far  from  suggesting  that 
that  case  was  not  rightly  decided,  but  it  was 
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decided  on  an  ex  parte  application,  uid  no  argo- 
ment  was  given  in  favour  of  the  contrary  view, 
and  it  may  well  be  that  the  learned  judge,  having 
regard  to  the  provision  of  the  Married  Women's 
Property  Act  enabling  married  women  to  sne 
without  their  husbands,  and  also  to  sect.  70  of  the 
Conveyancing  Act,  which  pravides  (1)  that  an 
order  of  the  court  under  any  statutory  jurisdic- 
tion shall  not  as  against  a  purchaser  be  invali- 
dated on  the  ground  of  wont  of  Jurisdiction,  ud 
(2)  that  the  section  shall  have  effect  with  respect 
to  any  lease,  sale,  or  other  act  under  the  ai^ho- 
rity  of  the  court,  and  purporr.ing  to  be  in  pursu- 
ance of  the  Settled  Estates  Act  1877,  came  to  the 
conclusion  that  it  would  be  the  merest  pedantry 
to  insist  on  a  practice  which  we  all  know  to  bie 
troublesome  and  often  perfectly  useless.  There 
is  nothing  in  that  case  to  affect  my  decision.  On 
the  other  hand,  I  may  refer  to  Be  Price  -,  Stafford 
V.  Stafford  (52  L.  T.  Rep.  N.  S.  430;  28  Oh.  Div. 
709),  which  shows  that  a  married  woman's  will, 
under  the  Married  Women's  Property  Act,  does 
not  always  take  efEect  exactly  as  if  she  were 
unmarried.    This  motion,  therefore,  fails. 

Solicitors  :  Taylor,  Hoare,  Taylor,  and  Box,  for 
Horton,  Lee,  and  Lee,  Birmingham ;  Letta  Brothmt 
for  J.  JS.  Baker,  Birmingham ;  Beale  and  Co. 


Monday,  March  28. 
(Before  Stirlimo,  J.) 
Be  Uiurs ;  Gbaht  v.  "Hzysbax.  (a) 
ir«l— Conrfrurfioji— In*es((My— "3%«i,-  to  what 

period  refeneA. 
Teataior  hequeathed  his  reaidtiary  personal  estate 
upon  ^rust  for  his  aunt  for  life,  and  from  and 
after  \er  d^aasefor  all  the  ehudren  his  wnels, 
"  and  the  Zotq^I  issue  of  suck  of  them  as  may  he 
then  dead."  The  aunt  and  all  the  diildren  of  tttf 
testator'B  uncle  died  in  the  testator's  lifetime,  &it< 
one  of  such  children  died  after  the  tenant  for  life, 
leaving  issw  who  survived  the  testator. 
Held,  that  the  word  "then"  r^erred  to  the  death 
of  the  tenant  for  life,  and  that  consequently  then 
teas  an  intestacy. 

T.  5.  MiLKE,  by  his  will,  dated  the  10th  June  1828, 
gave  and  bequeathed  all  his  personal  estate  to 
trustees  upon  trust  to  pay  a  le^cy  of  501.,  and  as 
to  the  residue,  after  payment  of  his  debts,  funeral 
and  testamentary  expenses,  npon  the  following 
trusts : 

Upon  trust  to  oontiane  or  plaee  the  sane  oat  at  in- 
terest apon  good  real  Oovemment  and  penKmal  seeui^, 
and  f  o  call  in  and  again  plaoe  oat  the  same  aa  often  as 
my  said  trostees,  or  tns  snrriTor  of  tham,  or  tbs 
executors  or  administrators  of  the  BDrrivor,  abiJl  den 
necesBary  and  Teqnisita,  and  to  uqr  tiie  interest,  firi- 
dende,  and  profits,  as  and  when  the  same  ahiJI  leoom 
due  and  be  reoeived,  unto  my  dear  annt  Dorothy  Hej- 
sham  for  and  daring  the  term  of  her  nataral  life,  aad 
from  and  after  the  deoaase  of  my  said  annt  apon  toast 
aa  to  the  said  net  residae  of  my  peraonal  estate  and  tba 
anpoid  interest  (if  any)  for  all  the  children  oi  my  ancle 
John  Heyeham,  Eaq.,  and  the  lawful  itsae  of  aadh  flC 
them  aa  may  be  then  dead,  in  equal  shares  and  pnq^ 
tions ,  to  take  per  stirpes  and  not  per  capita. 

The  testator  died  on  the  5th  June  1885,  and 
letters  of  administration  with  the  will  annexed 
were  granted  to  the  defendant,  the  executors  of 
the  will  having  died  in  the  testator's  lifetime. 

Dorothy  Heysham  died  in  1837.   
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John  M.mabaaa  died  in  183^  having  had  eight 
children,  all  of  whom  died  in  the  lifetime  of  the 
testator,  and,  with  the  exception  of  one  daughter, 
Isabella  Hey  sham,  without  having  been  married. 

In  1827  Isabella  Heysham  was  married  to  G.  G. 
Hoonsey.  by  whom  she  had  seven  childreu,  four 
of  whom  survived  the  testator,  viz.,  the  defendant, 
George  William  Mouusey  Heysham,  he  having 
assumed  the  name  of  Heysham ;  John  Giles 
Hounsey ;  the  plaintiff  Chanes  James  Mounsey 
Grant,  he  having  assumed  the  name  of  Grant ; 
and  Isabella  Dorothea,  the  wife  of  Robert  Henry 
John  Heygate. 

Of  the  remaining  children,  two  died  in  the  life- 
time of  the  testator  without  having  been  married ; 
the  third,  Augustus  Henry  Mounsey,  died  in  the 
lifetime  of  the  testator,  leaving  three  children,  all 
of  whom  were  now  living  and  infanta, 

Qt.  Q.  Uonnaey  died  in  1848. 

This  action  was  brought  by  the  plaintiff  for 
administration  of  the  testators  personal  estate, 
and  for  a  dedaratioD  that  the  residuary  personal 
estate  had  become  divisible  into  five  parts,  that 
the  four  surviving  children  of  Mr.  and  Mrs.  G.  G. 
Hoonsey  were  entitled  to  four  of  such  parts,  and 
that  the  infant  children  of  A.  H.  Mounsey  were 
Oititled  to  the  remaining  fifth  part. 

Oraham  Haatingt,  Q.C.  and  Charles  Walker  for 
the  pluntiff. — The  word  "  then  "  mast  be  referred 
to  the  period  of  distribation.  The  court  leans 
against  the  literal  conatrnctiou  when  such  con- 
struction is  a  gross  violation  of  the  obvious 
intention  of  the  testator.   They  referred  to 

Olney  v.  Batea,  26  L.  T.  Sep.  0.  S.  85 ;  3  Drew.  819 ; 
lU  Deighton't  SeUitd  Iktatn,  85  L.  T.  Sep.  N.  a  81 ; 

2  Ch.  Div.  783. 

Buckley,  Q.C.  and  J.  K.  Barley,  for  the  defen- 
dant and  persons  having  liberty  to  attend, 
ai^ed  in  the  same  interest  as  the  plaintiff,  and 
reforred  to 

QaMkaX T.  Boliiut.8  L.  T.  Bep.  O.  B.  5 ;  8  Haxe,  488 ; 
YPtUuma  T.  JoHM,  1  Boss.  517. 

Taaraon,  Q.G.  and  /.  B.  Davenport  (B.  3for*a 
with  them)  for  five  of  the  next  of  km. — ^The  will 
cannot  be  construed  by  the  light  of  subsequent 
events,  but  the  maxim  Qtioa  voluit  non  diwit 
Bjpplies.  The  word  "  then  "  refers  to  the  death  of 
the  tenant  for  life,  according  to  the  general  rule 
that  it  refers  to  the  last  antecedent : 

Archer  v.  Jegon,  8  Sim.  446 ; 

Se  WollatUm'a  Settlement,  27  Beav.  642 ; 

rbpri*  T.  Mat'hew;  11  W.  B.  062 ; 

Beaeman  v.  Paane.  26  L.  T.  Bep.  X.  S.  289 ;  L.  Sep. 
7  Ch.  App.  661. 

This  case  is  oudistingoishable  from  OZiuw  t.  Baiea. 
WUUam$  T.  Jonea  ia  also  in  point.  Be  Deighton'M 
Bttate  ia  no  exception  to  the  general  nue.  In 
GatkeU  V.  Holmes  the  snrrounding  context  alone 
enabled  the  court  to  refer  the  word  "  then "  to 
the  period  of  distribntion,  but  there  is  nothing  in 
this  will  to  support  that  construction.  They  also 
referred  to 

Qoodier  v.  Johaeon,  18  Ch.  Div.  441. 

Sir  H.  Dtaey,  Q.C.  and  Sampaon  for  another 
of  the  next  of  kin. 

Ba$tmg»,  Q.C.  replied. 

STiauvQ,  J. — In  this  case  I  am  afraid  that  the 
words  of  the  will  and  the  authorities  are  too 
strong  to  permit  me  to  do  what  I  confess,  if  I  were 
free  to  follow  iOT_own  inclination,  I  should  be 
disposed  to  do.  [^Hia  Lordship  read  theresiduary 
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bequest,  and  continued  0  The  question  is,  to  what 
period  of  time  is  the  word  *'  then  "  to  be  referred  P 

Is  it  to  be  referred  to  the  death  of  Dorothy 
Heysham,  the  tenant  for  life,  or  is  it  to  be  referred 
to  the  period  of  distribution  P  The  case  is  not 
free  from  authority.  The  question  was  much  dis- 
cussed in  Qaskell  v.  Holmes,  which  came  before 
Wigram,  Y.C,  and  there,  as  I  read  the  case,  the 
Vice-Chancellor  held  that  he  was  able  to  refer  the 
word  "then"  to  the  period  of  distribution  by 
reason  of  the  context  which  he  found  in  the  will, 
and  although  he  obviously  did  not  like  the  con- 
struction which  would  in  a  case  like  this,  where 
there  was  a  simple  gift  of  legacies  in  remainder 
after  an  estate  for  life  in  terms  which  leave  it 
peiieotly  open  whether  the  determination  of  the 
life  estate  is  to  take  phwe  in  the  testator's  life 
time  or  after  his  death,  coufine  the  legatees  to 
those  who  are  living  at  the  death  of  the  tenant  for 
life,  yet,  reading  the  judgment  £airly,  he  held  that 
he  could  not  avoid  that  construction  without  the 
aid  of  some  context.  The  swne  principle  waa 
followed  by  Kindersley,  V.C.  in  Oiney  v.  Bates. 
If  I  am  to  apply  that  principle  here,  I  confess  I 
cannot  find  any  such  context,  and  therefore, 
although  it  may  be  that,  if  he  had  had  his  attention 
directed  to  what  was  a  possible  event,  the  testator 
would  have  provided  for  it,  yet  I  am  not  able  in 
this  will  to  find  in  the  language  anything  which 
enables  me  to  give  the  legacies  to  the  children  of 
Mrs.  Mounsey  in  the  present  instance.  I  must 
therefore  hold  that  there  ia  an  intestacy,  much  as 
I  dislike  it. 

Solicitors:  Gray  aad  Mounsey,  tor  Mounsey  and 
Co.,  Carlisle ;  Cwiliffes  and  Davenport ;  Gregory^ 
Rowcliffes,  and  Co.,  for  Sampson  and  Crosse, 
Manchiester. 


April  21  and  23. 
(Before  Stirliko,  J.) 
Be  Bbislbt  ;  Flxhing  v.  Brislet.  (a) 
WQl — Oonetruetion—Birection  to  carry  on  huti- 

nssi  <^  teatatoi^Employment  qf  capital. 
In  1878  W.  B.  devised  and  bequMtked  his  real 
aiul  residuary  personal  estate  upon  trust  to 
permit  his  toi/e  to  carry  on  his  business  during 
widowhood,  and  to  employ  therein  any  capital  so 
employed  by  the  testator  at  hie  death. 
W.  B.  died  in  1879,  having  since  1805  carried  on 
the  business  of  a  licensM  victualler  on  freehold 
premises,  knovm  as  the  W.  hotel.  The  fee  simple 
of  the  hotel  belonged  to  A.  B.,  W.  B.'sfather 
In  1876  A.  B.  gave  and  devised  his  real  and  lease' 
hold  estates,  including  the  hotel,  to  trustees  upon 
trust  to  pay  the  expenses  of  repairs  and  insur- 
ance,  and  the  ea^enses  iiKidental  to  the  manage- 
ment of  the  properly  and  the  collection  of  rente, 
and  to  pay  out  of  the  rents  and  projits  certain 
annuities,  and  to  permii  his  toife  to  occupy  the 
house  in  wJiteh  he  died  rent  free,  or  in  d^'auit 
any  a(htT  house  vihit^  he  might  die  posseMed  qf 
not  eseeeeding  tn  yearly  rent  '■ZQl.,  and  he  dire^d 
hie  trustees  to  stand  possessed  of  his  said  real  and 
leasehold  estates  in  trust  for  his  son  W.  B, 
absolutely. 

After  the  death  of  A.  B.  in  1876  W.  B.  continued 
in  possession  of  the  hotel  as  before,  and  on  his 
death  his  widoto  continued  to  carry  on  business 

(a)  B«ported  by  H.  &  Hliuusa,  Eiq.,  BsrrtrteiHttJiAW. 
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(here.   In  1886  the  widow  waa  .adjudged  bank- 
rupt.   TJie  anntutl  chargea  created  by  Ute  ioiU  of 
A.  B.  were  etW,  enbntiing. 
Heldf  Otat  W.  B.  ioas  not  eniUted  to  poseesnon 
underthe  will  of  A.  B.,  and  that  the  hotel  was 
not  capital  employed  by  him  in  his  busineaa,  and 
conaequently  did  notpaea  to  the  trustee  in  bank- 
ittptcy  of  the  widow. 
This  was  a  sammons  taken  oat  by  the  trustee  in 
bankraptcy  of  the  defendant  Mary  Brisley  to 
varf  the  chief  clerk's  certificate,  made  in  the 
action  on  the  2nd  July  1884,  by  etriking  out  of 
the  Recond  schedule,  which  contained  particalare 
of  the  real  estate  of  'William  Brisley,  deceased, 
the  following  item :  *'  Freehold  hereditaments 
and  premises  called  the  Wellington  Hotel,  in  the 
ocoapation  of  the  defendant  (freehold)/*  and 
inoladtng  it  in  the  first  schedule,  which  contained 
particalaTB  of  the  capital  employed  in  the  busi- 
neaa of  the  deueasea  at  the  time  of  his  death. 
William  Brisley  (»rried  on  the  baainess  of  a 
licensed   victoaller    tipoa   freehold  premises, 
sitnate  at  Shoerness,  known  as  the  Wellington 
Hotel,  from  1865  till  the  death  of  his  father 
Abraham  Brisley  in  1876,  bat  the  fee  simple  of 
such  premises  remained  in  the  father. 

On  the  3rd  June  1876  Abraham  Brisley,  of  No.  1, 
Edward-Btreet,  Sheerness,  made  his  will,  and 
thereby  after  appointing  execntors  and  trustees, 
■and  bequeathing  all  his  personal  estate  aa  therein 
mentioned,  gave  and  bequeathed  all  hia  real  and 
leasehold  estates  to  his  trustees  npon  trust  to  pay 
the  expenses  of  necessary  repairs  and  insurance, 
and  the  expenses  incidental  to  the  management 
of  the  property  and  the  collection  of  rents,  and 
subject  thereto  npim  trust  to  pay  oat  of  the  rents 
«idr  profits  theroof  an  annmty  of  1501.  to  his 
widow  for  her  •  separate  use  without  power  of 
■anticipation,  and  upon  trust  tu  pay  out  of  the 
Tents  and  profits  the  sum  of  201.  per  annum  as 
wages  to  Lydia  Hoy  for  her  services  of  house- 
keeper to  his  wife  during  the  time  she  might  live 
with  ber  in  that  capacity,  or  the  like  sum  to  any 
Other  person  whom  the  trustees  might  appoint  as 
housekeeper ;  and  after  providing  for  the  event  of 
bis  widow  marrying  a^in  as  therein  mentioned, 
the  testator  desired  his  trustees  to  continue  to 
hire  his  residence  No.  1,  Edwards-street,  for  his 
wife  during  her  widowhood,  and  he  charged  the 
rent  of  the  same,  and  expenses  of  repairs,  taxes, 
local  rates,  gas  and  water  rent  of  such  house,  upon 
the  rents  of  his  said  real  and  leasehold  estates, 
and  he  directed  m  the  event  of  their  being  unable 
to  continue  the  occupation  of  his  present  house, 
that  the  trustees  should,  when  and  so  long  as 
they  should  consider  proper  and  expedient,  permit 
bis  wife  to  occupy  durmg  her  life  any  of  the 
houses  that  he  might  be  possessed  of  at  the  time 
of  his  decease  (such  house  not  to  exceed  in  yearly 
rent  the  sum  of  201.),  and  to  be  occupied  by  his 
wife  free  from  the  payment  of  rent  or  any 
^penses  for  repairs,  insurance,  taxes,  local  rates, 
gas  or  water  rent,  and  charged  and  chargeable  as 
aforesaid,  and  he  directed  his  trustees  to  stand 
possessed  of  his  said  real  and  leasehold  estates 
npon  trust  for  his  son  William  Brisley  absolutely. 
And  the  trustees  were  empowered  to  lease  any 
part  of  the  said  real  and  leasehold  estates  aa 
therein  mentioned. 

William  Brisley  remained  in  occupation  of  the 
Wellington  Hotel  until  his  death,  and  he  kept 
down  the  charges  created  by  his  faUier's  will,  bat 


it  did  not  appear  what  was  the  nature  of  the 
arrangement  oetween  him  and  the  trustees  of  the 
will. 

On  the  14th  Dec.  1878  William  Brisley  made  his 
will,  therein  describing  himself  oa  of  the  Welling- 
ton Hotel,  Sheerness,  farmer,  licensed  victualler, 
and  music-hall  proprietor,  and  after  bequeathing 
his  household  fui-niture  to  his  wife,  the  deteodant 
Mary  Brisley,  and  appointing  her  and  the  plun- 
ti£E  William  Fleming  executrix  and  executor 
and  trustees  of  his  will,  and  appointing  his  wife 
guardian  of  bis  children,  gave,  devised,  and 
bequeathed  the  whole  of  his  freehold  and  lease- 
hold estate  and  his  undisposed  -  ot  personal 
estate  to  his  trustees  upon  the  following  trusts : 

Upon  trust  to  permit  and  allow  my  said  wife  to  euij 
on  my  boBinessefl  dnrinfr  widowliocKl,  and  to  «mpk^ 
therein  anj  camtol  that  may  be  employed  thsreis  tX 
the  time  of  my  aecease.  and  uao  to  permit  my  raid  wife 
dorinf  widowhood  to  receive  the  income  of  my  real  and 
personal  estate,  and  to  apply  the  same  and  alw  the 
income  of  my  said  basineaaes  for  the  rapport  of  my  aid 
wife,  and  the  maintenance,  odncation,  Koi  adran cement 
of  aU  my  children  daring  their  respective  minorities. 

The  testator  died  in  1879,  and  this  action  was 
shortly  afterwards  commenced  by  the  plaintiff 
W.  Fleming  for  adminiatiation  m  hiB  real  and 
personal  estate. 

In  this  action  an  inquiry  was  directed  what 
was  the  capital  employed  in  the  business  of  the 
testator  at  his  death,  and  in  answer  thereto 
the  chief  clerk  ionnd  that  the  Wellington  Hotel 
was  not  included  under  that  description. 

The  defendant  continued  to  carry  on  the  bun- 
ness  of  the  testator  for  some  time  at  tiie  Welling 
ton  Hotel,  bat  ultimately,  on  the  4t1i  May  18f», 
she  was  adjucUcated  bankrupt.  Thereapon  the 
trasteea  of  the  will  of  Abraham  Brisley,  in  parsu* 
ance  of  the  power  of  leasing  therein  contained, 
granted  a  lease  of  the  premises  to  Abraham 
Brisley,  jun.,  and  on  the  29th  Nov.  1886  this 
summons  to  varj  the  certificate  was  taken  out  by 
the  trustee  in  her  bankruptcy.  The  summons 
was  opposed  by  the  plaintiff  and  by  the  infant 
children  of  the  defendant.  Abraham  Brisley's 
widow  waa  atill  living  at  the  date  of  thia  iq^dicap 
tion. 

Cooper  Willie,  Q.C.  and  Muir  Madcenzte  for  the 
trustee  in  bankruptcy. — The  freehold  premises 
were  used  by  the  testator  for  the  purpose  of  hi^ 
business,  and  formed  part  of  the  capit^  which  he 
authorised  to  be  employed  in  the  business  by  his 
widow,  and  on  her  bankruptcy  they  passed  to  the 
trustee  in  bankruptcy : 

HaU  V.  FenntU,  9  Ir.  Bep.  Eq.  615 : 
DmttT.Keanuy,  L.Bm.  Ir.  U  Ch.IKv.20;  Ik 
18  Ch.  Div.  45. 

G.  T.  MiteheU  for  the  plaintiff.— The  testator 
had  no  right  to  possession  under  the  will  (rf 
his  father  so  long  as  the  annual  charges  were 
subsisting.  The  trustees  of  the  father's  will 
had  active  duties  to  perform,  and  were  only 
retjuired  topay  the  surplus  income  to  Williasi 
Brisley.  They  had  power  to  determine  his 
occupancy  at  any  moment.  The  hotel  was 
therefore  not  capital  employed  by  the  testator  in 
the  business  at  his  aecease.  Moreover,  tbe 
employment  authorised  by  the  testator  waa  only 
a  limited  employment,  and  did  not  confer  upon 
the  widow  any  right  to  sell  or  mortgage  the 
premises,  and  therefore  such  premises  are  not 
assets  in  the  bankruptcy :  —  . 
Thompmm  v.  Ani^^^  45<3?©g  IC 
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FanoeU  for  tfao  infiuat  children  of  the  testator. 

W'Slia,  Q.C.  in  reply. — The  truBtee  in  bank- 
mptcy  is  entitled  to  the  whole  interest  of  the 
teatator,  and  his  right  is  not  affected  bj  the  fact 
that  the  widow'B  occupation  has  heen  put  an 
end  to,  if,  as  I  STibmit,  it  has  been  put  an  end  to 
TrrongfuUy. 

Stuuling,  J. — This  was  a  summona  hy  the 
tmstee  in  bankrnpb^  of  the  defendant  Mary 
Brislej,   the  widow  of  the  testator  William 
Brisley,  seeking  to  Tary  a  certificate  made  by 
the  chief  clerk  in  the  action  by  striking  out  of 
the  second  schedule  to  the  certificate  item  1, 
"  Freehold  hereditaments  and  premises  called  the 
Wellington  Hotd,  Mile  Town,  Sheernesa,  in  the 
county  of  Kent,  in  the  occupation  of  the  defen- 
dant (freeholdj^"  and  including  it  in  the  first 
BchediU^  nnder  the  heading  **  The  capital  em- 
ployed in  the  business  of  the  testator  William 
Srisley  at  the  time  of  his  death,"  and  for  a 
dedaration   that   the   freehold  hereditaments 
formed  part  of  such  capital.    [His  Lordship 
referred  to  the  will  of  William  Brisley,  and 
stated  the  cixcamstances  which  gave  rise  to 
the  summons,  and  continued  as  follows  ;]  In 
support  of  the  application  two  cases  in  the  Irish 
Law  Beports  were  cited — HaU  r.  Fennell  and 
DeviU  T.  Kearney.   These  cabes  certainly  show 
that  real  estate  may  form  part  of  a  testator's 
capital  employed  in  his  business  at  the  time  of 
his  death.   The  result  of  these  two  cases,  I  think, 
is  summed  up  in  the  following  remarks  with 
which  Lord  Fitzgibbon  commences  his  judgment. 
He  says  :  "  The  powers  of  a  testamentary  trustee 
OTer  property  most,  as  it  seems  to  me,  be  deter- 
mined ay  the  terms  of  the  trust,  irrespective  of 
tlw  legi^  nature  of  the  property.   Therefons  for 
the  present  purposp,  whether  property  *  embarked 
in  trade  *  be  realty  or  personalty,  is  immaterial. 
The  true  question  is,  whether  the  testator's  estate 
in  the  premises  was  in  fact  part  of  the  capital 
devoted  by  him  out-and-out  to  his  business." 
Then  the  learned  judge  goes  on  to  state  the 
circumstances  in  that  case  which  led  him  to  come 
to  the  conclusion  that  the  real  estate  was  in  fact 
part  of  the  capital  devoted  by  the  testator  out- 
and-out  to  his  business.    It  appears  to  me, 
therefore,  that  the  conclusion  which  the  Court 
of  Appeal  came  to  was  that  the  question  is  one 
of  fact,  to  be  decided,  therefore,  upon  all  the 
circumatanoeB  of  the        whether  the  real  estate 
vhich  is  the  subject  of  the  controrersy  is  a  part 
of  the  capital  devoted  to  the  busmess.  Therefore 
I  have  to  consider  in  the  present  case  whether 
this  Welliugton  Hotel  at  Sheemess,  where  the  tes- 
tator William  Brifilev  carried  on  business,  was  in 
fact  part  of  his  capital  employed  by  him  at  the  time 
of  his  death  in  twt  business.  [His  Lordship  then 
referred  to  the  will  of  Abraham  Brisley.]  Upon 
the  construction  of  that  will,  it  cannot  be  doubted 
that,  at  all  events,  the  trustees  took  the  legal 
estate  during  the  lifetime  of  the  testator's  widow, 
and  she  is  still  alive.   Probably,  though  it  is  not 
necessary  to  decide  the  question,  they  took  the 
fee,  and  the  interest  of  the  son  was  merely  equit- 
able.  It  is  clear,  from  the  terms  of  the  will,  that 
the  testator  contemplated  that  they  should  go 
into  possession  of  the  proper^  and  collect  the 
rents  and  pay  thereout  the  annuities  and  various 
other  diarges.  The  whole  property  of  the  tes- 
tator, real  and  peraonal  and  leasehwd,  ia  thrown 
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together  in  one  mass,  and  the  costs  of  the  repairs 
ai^  insurance  of  all  the  property  are  chargejl 
upon  the  annual  income  of  the  property.  There- 
fore the  trustees  had  the  rig^t,  and  it  was  their 
duty,  if  necessary,  to  enter  into  possession, 
to  take  the  property,  aud  out  of  the  rents  to 
pay  all  the  charges  ;  and  all  they  were  bound 
to  do  was  simply  to  hand  over  the  surplus 
income — at  all  events,  during  the  life  of  the 
testator's  widow — to  William  Brisley,  the  son. 
Then,  what  was  the  position  of  William  Brisley  in 
this  matter  P    I  think  that  cannot  be  better 
explained  than  by  referring  to  a  somewhat  similar 
case  decided  by  the  late  Master  of  the  Bolls. 
That  was  the  case  of  Taylor  v.  Taylor ;  Ex  varle 
Taylor  (33  L.  T.  Bep.  K.  S.  89;  L.  Bep.  W  Eq. 
297),  in  which  the  will  contained  a  prpvision 
{riving  powers  to  trustees  somewhat  similar  to 
these,  and  then  there  was  a  gift  to  the  tenant 
for  life,  which  is  a  circumstance  not  to  be  for- 
gotten in  the  passage  I  am  about  to  read,  and  as 
to  which  I  shall  say  a  word  in  a  moment.  The 
Master  of  the  Bolls  says :  "  Then  it  is  sud,  and 
truly  said,  that  there  are  certain  cases  in  which^ 
although  similar  words  have  occurred  in  wills, 
the  Court  of  Chancery  has  thought  fit  to  put  the 
tenant  for  life  in  possession.   I  agree,  but  I  say 
that  it  is  subject  to  the  judicial  discretion  of  the 
court.    It  is  not  the  right  of  the  tenant  for  life- 
to  be  in  possession.   The  tenant  for  life  is  not 
entitled  to  the  possession,  but  the  court  has  a 
power,  notwithstanding  similar  expressions  in  a 
will,  to  say  that,  looking  to  the  whole  will,  the 
intent  can  be  fully  accomplished  by  putting  the 
tenant  for  life  in  possession,  taking  security  from 
the  tenant  for  life,  either  in  shape  of  an  under- 
taking (if  that  should  be  thought  sufficient),  or, 
in  some  instances,  other  suratantial  security, 
that  what  remains  to  be  done  under  the  will  for 
the  benefit  of  persons  other  than  the  tenant  for 
life  shall  be  duly  performed.   The  tenant  for  life 
in  such  a  case  is  not  a  person  entitled  to  pos* 
session,  but  a  person  who  may  obtain  the  pos- 
session by  judicial  process,  and  to  whom  the  trus- 
tees ought  not  to  hand  over  the  possession,  unless 
either  by  the  leave  of  the  court,  or,  if  they  choose  to 
act  without  the  leave  of  the  court,  then  by  taking- 
such  security  as  would  indemnify  them  hereafter 
from  any  breach  by  the  tenant  for  life  of  those 
duties  which  the  trustees  ought  themselves  to 
perform.    Therefore,  in  such  a  case  as  I  have 
before  me,  I  am  of  opinion  that  this  lady  is  not 
entitled  to  possession."  That  seems  to  me  to  bo 
applicable  to  tlie  present  case.    In  this  case 
William  Brisl^  was  not  entitled  to  possession,, 
though  the  trustees  might  let  him  into  possession, 
but  only,  as  the  Master  of  the  Bolls  says,  upon 
their  taking  secnrity.   In  this  case  they  might  do 
it  the  more  readily  that,  in  the  view  I  have  taken, 
William  Brisley  was  tenant  in  fee  subject  to  the 
cfaarees,  and  therefore,  that  bemg  so,  he  being 
unable  to  take  anything  so  long  as  these  annuities 
remained  unsatisfied,  the  trustees  would  run  less 
risk  io  letting  him  into  possession.   What  hap- 

gjned  then  was  this  :  The  trustees,  finding  William 
risley  at  the  death  of  the  testator  in  possession 
as  be  had  been  before,  and  he  being  the  person 
who  was  entitled,  subject  of  course  to  keeping^ 
down  the  charges,  simply  allowed  him  tooontmne 
in  possession,  and  apparently  during  his  Ufetime- 
1^  annuities  and  all  the  proper  charges  were  duly 
paid.    'Hiere  is  no  evidmce  cS  the  nature  of 
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the  arrangement  between  them.  That  did  not 
exclude,  and  ooald  not  exclnde,  the  trnstees  from 
entering  into  TH>8se8sion  at  any  moment  if  there 
was  any  danger  as  to  the  payments  or  the  satis- 
faction of  the  charges.  That  conld  not  create  a 
title  in  William  Brialey  to  be  in  possession.  The 
Kaster  of  the  Bolls  in  that  case  says  the  tenant  for 
life  was  not  entitled  to  possession.  Then  how,  under 
these  oircumstances,  can  I  come  to  the  nonclusion 
that  there  was  any  dedication  or  employment  of 
the  capital  of  the  freehold  by  William  Brisl^ 
in  his  business  any  more  thsin  there  was  when 
his  father  was  the  owner  in  fee,  and  snffered  him 
to  occupy  P  The  trustees  were  owners  in  fee, 
th^  permitted  William  Brisky  to  occopy  in  the 
aame  way  that  his  father  had  done,  and  it  does 
not  seem  to  me  that  I  can  come  to  the  conclnsion 
that  the  freehold  of  this  property  formedpart  of 
the  capital  which  was  employed  by  William 
Brialey  in  his  business.  Therefore  the  trustees 
haying  now  exercised  their  right,  viz.,  the  right 
to  resume  possession  in  discharge  of  their  duty, 
it  seems  to  me,  and  I  hold,  that  the  fee  simple 
was  not  embarked  in  tbe  business,  and  therefore, 
in  my  opinion,  the  snmmons  fails,  and  must  be 
dismissed  with  costs. 

Solicitors:  Wood  and  MeLeUan,  Chatham; 
^mufnm^  and  Lamb;  Frederick  Bomar. 


McvrcR  29  and  AprU  4. 
(Before  Stibung,  J.) 
Be  Monk  ;  Wayman  v.  Mokk.  (a) 
Dilapida^iona — Claim  for — Deceeued  ineumhmt~~ 
Imolvent  estate  —  Rank  of  claim  at  regards 
other  dehte  —  EcdetioMtieal  Dilapidatumt  Act 
1871(34^35  Vict.  c.  43.) 
In  the  administration  qf  th«  estate  of  a  deceased 
incwmhent,  toko  hoc  died  ineolveTii,  ike  daim  of 
his  successor  for  dUaipidatians  ranke  paripassn 
vntk  the  daimsoftke  other  creditors  of  the  estate. 
In  an  action  for  the  administration  of  the  estate 
of  a  deceased  incumbent  of  a  benefice  a  claim 
had  been  made  by  his  snccessor  for  32/01.  18s.,  the 
amount  found  bv  an  order  made  under  sects.  34 
uid  35  of  the  Ecclesiastical  Dili^idations  Act 
1871  to  be  the  cost  of  repairs  neoessu^  to  be 
done  upon  the  baildinga  of  the  benefice  in  respect 
of  dilapidations. 

The  estate  was  insoWent.  The  claim  was  not 
disputed,  but  the  question  to  be  determined  was 
whether  the  claim  ranked  pari  passu  wldi  the 
claims  of  the  other  creditors  oi  the  estate,  or 
was  to  be  postponed  to  them. 

This  summons  was  taken  out  for  the  purpose 
of  having  the  question  decided.  It  was  adjourned 
into  court,  and  now  came  on  for  hearing. 

W.  Pearson,  Q.O.  and  BMwliriaon  for  the  sum- 
mons.— There  are  no  ecclesiastical  assets  in  this 
oase,  so  we  do  not  claim  priority.  If  there  had 
been  any  fund  representing  tithes,  or  income  of 
the  benefice  to  be  administered,  we  should  have 
claimed  it,  but  there  are  only  ordinary  assets,  so 
we  claim  to  rank  pari  pa^au  with  other  creditors. 
The  claim  for  dilapidations  was,  before  the  Act  <^ 
1871,  not  a  debt  at  all.  It  was  made  a  debt  by 
that  Act,  so  it  must  be  in  the  same  position  as 
other  debts.   Originally  the  duty  of  maintaining 

(a)  B^orted  by  A.  J.  HAM.,  ttq.,  Buifit«r«U«w. 
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eccleeiastical  property  was  an  ecclesiastical  dntjr 
only,  and  was  only  to  be  enforced  in  the  Ecclesias- 
tical Courts :  (Burus*  Ecclesiastical  Law,  9th 
edit.,  vol.  2,  146a.)  Non-repair,  as  an  ecclesias- 
tical offence,  was  formerly  punished  (I)  by 
ecclesiastical  censure ;  (2)  by  the  ordinary  UJcing 
possession  of  the  benefice  and  sequestrating  its 
revenues  till  the  repair  had  been  done ;  aira  (3) 
by  deprivation.  There  were  three  different  otsa 
in  which  this  inrisdiction  was  exercised  (1)  mbim 
tbe  parson  was  living  and  in  possenioB;  (2) 
where  he  was  living  but  had  resigned;  and  (3) 
where  he  was  dead.  In  the  first  of  these  cases 
the  offence  was  punished  in  one  of  the  three 
modes  before  mentioned.  In  the  aecond  caK 
there  seems  to  have  been  no  remedy  in  the 
Ecclesiastical  Courts  at  all.  In  the  third  case 
the  remedy  of  the  successor  was  uaiost  the 
executors  in  the  Ecclesiastical  Courts,  oecaosest 
that  time  the  personalty  of  deceased  perswis 
vested  in  the  ordinary  until  administration  was 
granted  by  him,  and  he  seized  upon  the  goods 
a  deceased  parson  for  the  purpose  of  raakinf; 
reparation  for  the  non-repair  of  the  parsonsfte 
house  and  buildings,  and  thC'^emeay  of  ibb 
execators  was  not  in  the  Ecclesiastical  Conrts  at 
all,  bat  in  the  common  law  ooorts  hy  a  writ  of 
prohibition,  and  then  only  if  there  were  no  issets. 
The  common  law  courts  did  not  reoogniae  the 
clium  as  a  debt,  bnt  H  tiiere  were  no  assets  thqr 
granted  a  writ  of  prohibition : 

Carter  r.  Peeks.  3  K«b.  601.  619. 
At  com'mon  law  the  parson  was  not  liable  for  non- 
repairs as  for  waste  at  the  suit  of  the  patron, 
nor  as  on  contract,  nor  as  a  tort,  and  if  ne  had 
been  liable  as  for  a  tort  the  right  of  action  would 
not,  before  3  &  4  Will.  4,  c  42,  s.  2,  have  sarrived 
against  his  estate.  An  action,  however,  on  the 
case  for  non-repairs  by  the  successor  against  tbe 
former  rector  or  his  executors  did  lie  at  comntoo 
law,  but  it  was  an  anomaloos  action,  and  imly  1^ 
by  the  custom  of  England : 

Jonsa  T.  Bill,  S  Lev.  288 ; 

Mann  r.  Lambert,  12  Q.  B.  995, 800 ; 

Wheatlsy  t.  Lane,  1  Wms.  Saaiid.  2iea,  SUb,  at.  (a) ; 

Boas  T.  Adcock,  19  L.  T.  Bep.  V.  8.  208;  L.  B.  S 
C.  P.  655: 

Bryan  v.  Clay,  1  E.  A;  B.  38 ; 

SolUrs  T.  Lawrmea,  WUIm,  413,  421 ; 

BadcUSe  v.  D'Oulsy,  2  T.  B.  «30 ; 

2  WilUamfl  on  llxecaton.  8th  edit.  pp.  1742-1746; 

ITtM  V.  Jfetco^,  10  B.  &  C.  299 ; 

Bttnlmry  v.  Bevcson,  8  Ex.  558 ; 

HKfUly  V.  BiuwU,  IS  Q.  B.  573 ; 

Yowng  v.  JTunby,  4  K.  &  S.  188. 
According  to  the  opinion  of  Sir  W.  Scott  (2  Bbtds' 
Eecles.  Law,  ch.  9,  p.  153)  damages  for  dihtpkU' 
tions  ranked  after  debts.  It  is  clear,  therefore^ 
from  all  these  anthorities,  that  the  claim  for 
dilapidations  was  formerly  not  a  debt.  Him 
came  the  Dilapidations  Act  of  1871,  which  enacted 
[sects.  12-28)  that  the  incumbent  must  do  the 
repairs  prescribed  by  the  surveyor's  report  within 
the  time  ordered  by  the  bishop,  and  also  laid  down 
what  course  was  to  be  followed  where  the  incnm- 
bent  refused  or  neglected  to  do  them;  and  then 
by  sects.  36  and  60  (a)  made  the  amount  payable 

(a)  84  A  85  Tiet.  0.48,8.86.  Ths  sum  stated  iafte 
oiowss  the  eost  of  tiie  repsiis  shall  beftdebtdaafna 
the  lata  inenmbeut.  Us  execntora,  m  admisistiaton,  ta 
the  new  inoninbent,  and  aball  be  recovezable  aa  saeh  ia 
law  or  in  •qoity. 

Seet  60.  Etnt  nun     moan-  bj  tios  Aot  rais^ 
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a  debt,  instead  of  damages  recoverable  by  action, 
so  that  now  it  can  be  recovered  like  otber  debts. 
That  Act  has  completely  altered  the  law  on  the 
sabject : 

Kimber  t.  Paravacvti,  53  L.  T.  Bep.  N.  S.  299,  302 ; 
15  Q.  B.  Dir.  222, 225. 

The  incambent  in  this  case  died  after  the  passing 
of  the  Act  (32  &  33  Yict.  c.  46)  abolishm^  the 
priority  of  specialty  over  simple  contract  creditors. 

Graham  Hasting*,  Q.C.  and  E.  Ford  for  the 
parties  having  the  conduct  of  the  action. — The 
Act  has  merely  given  an  enlarged  machinery  for 
recovering  the  amount  required  to  be  spent  upon 
the  dilapidations,  there  is  nothing  to  show  that  it 
has  altered  the  law  as  to  that  amount  being  a 
debt  from  the  estate  of  the  deceased  incumbent 
where  that  estate  is  insolvent.  The  language  in 
Kitnber  v.  Paravacini  is  onlr  genenU,  and  in  the 
case  of  Jones  v.  Dangerfietd  there  referred  to, 
Jessel,  M.R.only  said  that  the  lawwas  remodelled 
hy  the  Act,  and  in  Wrighi  v.  Daviee  (35 L.  T.  Rep. 
N.  S.  188;  1  C.  P.  Div.  638),  he  sayp,  that  by  it 
the  remedy  against  the  old  incumbent  is  made 
more  simple,  and  the  application  of  the  money 
recovered  is  secured,  but  in  otber  respects  the  old 
law  is  unaltered.  The  claim  for  dilapidations  has 
been  held  to  rank  pari  pauu  with  equitable  assets, 
but  not  with  legal : 

Biaaet  v.  Bturg«§$,  28  Bear.  278. 

W.  Pear,on.  Q.C.  replied.  ^^^^ 

April  4. — Stikliks,  J. — In  this  c  ase  the  question 
arises  whether  a  sum  found  by  an  order  made 
under  sects.  34  and  35  of  the  Ecclesiastical 
Dilapidations  Act  1871,  stating  the  amount  of  the 
cost  of  repairs  to  the  buildings  belonging  to  a 
benefice,  for  which  the  legal  personal  represen- 
tative of  the  late  incumbent  is  liable,  is  payable, 
ptxri  passu,  with  the  otber  debts.  Prior  to  the 
passing  of  the  Act  the  law  as  to  sums  payable  by 
the  legal  personal  representatives  of  a  late  incum- 
bent of  a  benefice  to  his  succestior  for  dilapida- 
tions stood  in  a  somewhat  peculiar  position.  It 
was  established  that  an  action  on  the  case  for 
dilapidations  wonld  lie  gainst  a  predecessor  in 
his  lifetime,  or  his  representatives  after  his  death, 
and  the  principle  upon  which  snch  an  action  was 
maintainable  is  thus  stated  by  Lord  Denman,  in 
MoBon  V.  Lambert :  "  that  the  maintenance  of  the 
houses,  boildings,  and  other  premises  beloneing 
to  the  benefice  is  a  duty  which  the  law  casts  on 
the  incambent,  because  he  enjoys  the  benefit.  If 
he  neglects  to  perform  it,  he  is  guilty  of  no  civil 
tort  in  bis  lifetime  to  anyone  ;  not  to  himself  of 
course,  the  present  occupier ;  not  to  an  unknown 
successor  in  whom  is  no  interest;  not  to  the 
patron,  in  whom  the  common  law  recognises  no 
such  personal  interest  in  the  lands,  goods,  or 
chattels  of  the  church  of  n-hich  he  is  patron 
that  any  action  will  lie  for  bim  against  toe  in- 
cnmbent  for  spoil  or  waste,  actual  or  permissive. 

by  the  bishop  hj  Begoestration  dnrinir  an  incnmbflnoy 
Boall  be  deemed  a  debt  doe  from  and  payable  bj  the 
inomnbent;  and  if  waj  money  payable  onoer  this  Aot 
ta  inoumbmit  aball  not  be  recovered  by  HeaDerttatfon  or 
othenrise  darmg  hie  inoambency,  the  liability  of  each 
inosmbent  thereto,  and  of  hia  represontativeH,  nhall  con- 
tinue and  be  in  do  way  affected ;  and  in  cane  of  bin  death 
while  he  shall  be  incnmbent,  the  Mme  money,  or  so  mnoh 
thereof  m  shall  remain  doo,  shall  be  paid  to  the  parties 
Entitled  onder  this  Act  to  noeive  the  eame  by  his  repre- 
lentatives  out  of  his  estate  and  effects. 


[Chah.  Div. 


Further,  if  the  incumbent  were  guilty  of  a  tort, 
the  action  for  it  would  have  died  with  him,  and 
would  not  have  survived  against  his  executors  at 
the  time  when  this  mode  of  preceding  was  first 
sanctioned  in  the  common  law  courts.    ...  It 
is,  indeed,  an  anomalous  action,  which  did  not 
obtain  a  settled  allowance  in  oar  courts  till  after 
the  case  of  Jones  v.  BilL   ■   •   •   However,  it  is 
now  nnqnestiooably  maintainable."  In  a  note  to 
Wheatl^  V.  Lane  (l  Wms.  Saunders,  216  h)  it  is 
pointed  out  by  the  learned  editor  that  the  form  oi 
the  action  was  an  action  on  the  case  in  tort ;  and 
that  it  coold  not  possibly  be  framed  in  onumpsiV, 
as  on  a  contract ;  and  that  it  was  an  exception  to 
the  general  rule,  that  no  action  will  lie  against 
an  executor  to  which  his  testator  was  not  liable ; 
"  for  the  testator,"  it  was  said,  "  never  can  be 
liable,  inasmooh  as  during  his  life  there  is  no 
person  who  can  sue."    "For  tho  same  reason," 
the  learned  author   continues,  "  this  action, 
however  anomalous  in  other  respects,  is  not  con- 
trary to  the  rule,  that  Actio  peraonalis  moritur  cum 
peraond,  an  action  cannot  be  said  to  die  which  never 
bad  noF  could  have  had  existence."   In  Bryan  v. 
Clay  it  was  held  that  an  executor  was  hound  to 
satisfy  simple  contract  debts  of  his  teetotor 
before  paying  for  dilapidations  by  him.  The 
reason  for  this  was  given  at  considerable  length 
hy  t\^e  learned  judges,  but  I  will  read  only  from 
the  judgment  of  Wightman,  J.,  who  states  io  three 
sentence  what  is  more  enlaged  upon  by  the  other 
judges.     He  says:    "This  action  is  framed^ 
not  on  tbe  general  law  of  the  land,  but  on  a 
custom  which  has  become  part  of  the  common 
law.   The  first  authority  for  the  action  is  Sir 
Simon  Degge,  who  makes  the  postponement  of  tbe 
claim  incidental  to  the  custom,  and  a  part  of  it, 
as  all  subsequent  *WTiters  do,  and  there  is  no 
authority  the  other  way.    The  declaration  is 
founded  especially  on  the  custom ;  and  therefore 
all  the  incidents  of  the  custom  attach."   It  thus 
appears  that,  previous  to  the  statute,  dilapida* 
tions  on  the  part  of  a  testator  created  no  debt, 
though  th^  gave  rise  to  a  liability  to  damages, 
which  his  executors  were  bound  to  satisfy  out  of 
his  assets,  after  tayment  of  simple  contract  debts. 
In  this  state  of  tilings  the  Act  of  1871  was  passed. 
[His  Lordship  referred  to  the  preamble  of  toe  Act, 
and  to  sects.  29,  3i,  86,  37,  40,  43,  53,  and  60,  and 
continued :]   Tbe  claimant,  in  the  present  case 
has  strictly  pursued  the  coarse  pointed  out  by 
the  Act,  and  obtained  an  order  under  sect.  34, 
and  now  seeks  to  prove  against  the  estate  of  the 
deceased  incumbent  in  respect  of  the  statutory 
debt  created  by  sect.  36.   On  the  other  hand,  it 
is   contended  that,  although  the  claimant  is 
entitled  to  prove  on  the  footing  of  being  a 
creditor,  still  his  debt  ought  to  be  postponed  to 
the  other  debts  of  lAie  deceased  incumbent  just 
as  a  claim  in  respect  of  a  liability  under  the  old 
law  would  have  been,  and  it  is  said  that  the  Act 
has  not  altered  the  rights  or  liabilities  in  respect 
of  dilapidations,  bat  merely  provided  a  more 
convenient  machinery  for  enforcing  payment. 
The  preamble  of  the  Act,  however,  points  to  an 
amendment  of  the  law,  "  forthebetter  sastentation 
of  houses  of  residence,  cbanoele,  and  other  build- 
ings which  incumbents  of  ecclesiastical  benefices 
and  other  ecclesiastical  persons  are  by  law  or 
custom  bound  to  maintain  in  repair,"  and,  in 
fact,  the  statute  does  appear  to  some  extent, 
at  all  eventfl,  to  have  effected  a  substantive  altera- 
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tion  of  the  law.  Fop  example,  as  pointed  out  by 
the  late  Master  of  the  Rolls  in  Wright  v,  Baviea, 
under  the  old  law  the  new  incumbent,  though  be 
recovered  a  large  amount  for  dilapidations,  not 
being  bound  in  any  way  to  apply  it  for  the 
1)611601  of  tbe  living,  might  put  it  in  his  own 
pocket.  But  now,  by  sect.  37  of  the  Act,  be  is 
Doond  to  jpuj  over  wbat  he  receives,  and  when  he 
receives  it,  to  the  Grovemors  of  Queen  Anne's 
Bounty  to  be  applied  in  repairs.    Again,  as 

EQint^  out  in  Mason  v.  Lambert,  no  action  would 
e  against  an  incumbent  to  enforce  the  duty  of 
maintaining  the  houses  and  buildings  in  proper 
repair,  but  now,  by  sect.  40,  the  new  incumbent 
is  bound  within  a  certain  time  to  pay  to  tbe 
governors  such  sum  (if  any)  as,  together  with  the 
sums  theretofore  paid  to  them  to  tbe  dilapida- 
tion account,  will  make  up  the  sum  stated  in  the 
order  as  the  cost  of  the  repairs,  and  if  he  fails  to 
do  so,  the  amount  may  by  sect.  43  be  raised  by 
sequestration  of  the  profits  of  the  benefice,  and 
further  by  sect.  60  it  is  to  be  deemed  a  debt  due 
from  and  payable  by  the  incumbent.  There  are, 
too,  other  alterations  in  the  law  made  by  the  Act. 
!Now,  if  the  postponement  of  the  satis&ction  of 
the  liability  for  dilapidations  under  the  old  law 
to  simple  contract  debts  had  been  founded  on  any 
basis  of  reason,  if,  for  example,  the  postponement 
had  been  referable  to  any  inherent  want  of  merits 
in  tbe  liability,  it  might  probably  be  right  to  hold 
that  tbe  postponement  subsisted  so  long  as  the 
reason  for  it  remained  in  force.  But  when  the 
matter  is  closely  examined  it  becomes  apparent 
that  the  postponement  was  an  anomalous  incident 
of  a  right,  which  was  itself  an  anomaly,  and 
referable  to  a  custom  which  became  part  of  the 
-common  law.  But  the  Legislature  has,  to  use 
tbe  expression  of  the  late  Master  of  the  Bolls, 
remodelled  the  law.  Sect.  53  provides  that  no 
sum  shall  be  recoverable  for  dilapidations  ia 
respect  of  any  benefice  becoming  vacant  after 
the  commencement  of  the  Act,  unless  the  claim 
for  such  sum  be  founded  on  an  order  made  under 
the  provisions  of  the  Act.  Tbe  effect  of  the  Act, 
then,  was  practically  to  abolish  the  action  for 
damages,  and  sect.  36  provides  that  the  sum 
stated  in  the  order  as  the  cost  of  the  repairs  shall 
be  a  debt,  and  shall  be  recoverable  as  such  both 
at  law  and  in  equity.  I  cannot  see  why  a  debt 
thus  created  by  statute  should  be  treated  as 
having  annexed  to  it  the  anomalous  incidents 
attacbed  to  the  right  to  damages  which  the  statu- 
tory debt  has  superseded,  or  why  such  a  debt 
should  not  be  payable  or  paid  in  the  same  way  as 
any  other  debt.  I  conclude  that  the  Legislature 
has,  in  that  respect  as  in  others,  altered  and 
amended  the  law,  and  I  am,  therefore,  of  opinion 
that  tbe  claimant  is  entitled  to  come  in  and  prove 
his  debt,  and  to  be  paid  pari  passu  with  the  other 
creditors. 

Solicitors  for  the  applicant,  Crosae  and  Sons. 
Solicitor  for  the  respondeats,  X  TF.  SyJtet. 
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QUEEN'S  BENCH  DIVISION. 
Thursday,  June  30. 
(Before  Lord  Coleridge,  O.J.  and  Dat,  J.) 
Phuutsok  Aim  So»  v.  EKunrsL.  (a) 
Praeiiee  —  Service  qf  iorU  —  N<m-prodvetion  of 
original  wit  on  danand — Proeeedmgt  thtrsmder 
irregular  or  toid. 
Where  a  person  serving  a  writ  did  not,  ihough 
requestM  so  to  do,  SMW  Ike  or^tnol  wit  to  us 
d^^endant,  and  tke  plaint^s  ngiud  jvdgmmt 
thereon: 

Held,  that  all  the  proceedings  taken  wider  the  writ 
should  he  set  aside,  whether  suck  proeeedimM 
were  to  be  eonaidered  as  irregviart  or  absohttmif 

void. 

AfoTiON  on  appeal  from  chambers  to  set  aside  a 
judgment  on  the  ground  that  the  original  writ 
was  not  shown  to  the  defendant  when  the  writ 
was  served  upon  him,  although  he  requested  to 
see  the  original. 

Master  Walton  made  an  order  setting  tbe 
judgment  aside,  but  Smith,  J.  in  chambers 
reversed  this  order,  and  restored  the  judgment. 

Gluer  for  the  defendant. — Hawthorn  v.  Harris 
(23  W.  B.  214)  decides  this  point.  In  that  case, 
where  the  person  serving  the  writ  did  not,  when 
requested,  produce  the  original  writ,  tbe  proceed- 
ings taken  under  the  writ  were  held  to  be  not 
merely  irregular  bat  absolutely  void,  and  were 
set  aside. 

Fraeer  Macleod  for  the  plaintiffs. — All  the 
court  said,  in  the  case  cited,  was  that  there  was 
no  waiver.  [Day,  J. — A  nullity  cannot  be  waived.] 
The  proceedings  in  the  present  case  were  nothing 
more  than  irregular,  and  the  point  has  been 
practically  dealt  with  by  Order  LXX.,  r.  1,  which 
gives  powers  of  amendment  in  buch  cases. 
[Dat,  J. — Suppose,  for  the  purpose  of  your 
argument,  that  this  was  a  mere  irregularity,  still 
it  is  an  irregularity  of  tbe  grossest  possible 
description,  and  the  proceediiu^  afauonld  be  set 
aside.]  I.  admit  at  once  that,  ix  it  be  anirref^* 
larity.  it  is  in  your  Lordships*  discretion,  under 
Order  LXX.,  r.  1.  The  defendant  has  not  sworn 
that  the  proceedings  never  came  to  his  knowledge, 
nor  that  he  has  any  merits  in  defence.  He  oant 
to  have  applied  within  the  time  limited  for 
appearance.  [Day,  J.  —  Here  there  was  no 
service.  Lord  Coleridge,  C.J. — The  present  is 
exactly  like  the  case  cited,  and  if  that  case  had 
been  brought  before  the  attention  of  the  learned 
judge  in  chambers,  no  doubt  he  would  have  acted 
on  it.}  That  case  was  before  the  Jndicataro 
Acts.  Order  LXX.,  r.  1,  alters  that,  and  it  was 
enacted  specially  to  meet  cases  of  this  kind. 

Lord  CoLEBiDGE,  C.J. — I  think  that  all  the 
proceedings  in  this  case  must  be  set  aside.  I  am 
inclined  to  think  they  are  void,  but,  whether  roA 
or  irregular,  they  must  be  set  aside. 

Day,  J. — 1  agree. 

Appeal  aUowed,  and  judgment  set  aeide. 

Solicitors  tor  the  plaintiffs*  Waktford,  May 
and  May. 

Solicitors  for   the   defendant,   Harper  and 

Battcock.   

(a)  Bi>potM  17  HairST  LnSH,  liq,  BiErlMHt-Uw. 


PHILUraOK  ABD  60V  V.  EkASUIL. 


Digitized  by  Google 


Aag.  18.  1887.] 


THE  LAW  TIMES. 


[TotLTt,  y.B.-85& 


Q^.  DiT,] 

Monday,  March  1^. 
(Before  IJat  and  Wilu,  JJ.) 
Re  Robertson,  (a) 

SoUeitor  and  client — BiU  of  eoitt — Taxation — 
Advances  on  security  of  real  property — ■"  Perua- 
ing  "  titlc'deeds — Solicitors'  Remuneration  Act 
1881  (44  ^  45  Viet.  e.  U)— General  Ortfer  there- 
under of  Aug.  1882,  sched.  2. 

A  solicitor  making  advances  to  a  client  upon  the 
security  of  real  property,  and  periieing  ft*r  that 
purpose  the  title-deeds  thereof,  is  not  entitled  to 
charge  at  the  raieofls.  per  folio  "  for  perusing  " 
under  the  2nd  schedule  of  the  Ge7ieral  Order  of 
Aug.  1882  made  in  pursuance  of  tlie  Solicitors' 
Remuneration  Act  1881  (44  &,  40  Vict.  c.  44). 

This  iras  an  appeal  from  a  decision  of  Hnddleston, 
B.  at  chambers,  ordering  a  master  to  review  his 
taxation  of  a  bill  of  costs  on  the  basis  of  allowing 
Is.  per  folio  for  the  perusal  of  title  deeds  under 
the  following  circnmstaDCCS : 
Mr.  Sparks,  the  appellant,  instructed  Mr. 
H.  de  G.  Bobertson,  a  solicitor,  to  obtain  a 
mortgage  for  12001.  nron  certain  real  propertj. 
Pending  the  compl^ion  of  the  tranBoction, 
Robertson  made  advances  on  the  security  of  the 
mi^wrty  to  be  mortgaged.  The  mortgage  having 
been  execated,  Robertson  delivered  a  bill  of  costs 
containing  several  items  for  perusing  title-deeds 
and  other  documents,  the  charges  beiag  at  the 
rate  of  1<.  per  folio.  On  taxation  the  master 
allowed  4d.  per  folio  in  respect  of  the  perosal  of 
these  documents,  as  instmctioiis  for  drawing  the 
abstract  of  title.  Robertson  having  applied  for 
a  review  of  taxation  to  Hnddleston,  B.,  ordered 
the  taxation  to  be  reviewed  apon  the  basis  of 
allowing  Is.  per  folio  for  the  perusal. 

A.  J.  David  for  the  appellant. — The  solicitor 
claims  to  charge  at  the  rate  of  Is.  per  folio  under 
the  2nd  schedule  of  the  General  Order  of  1882, 
made  in  porauance  of  the  Solicitors'  Remunera- 
tion Act  1881  (44  A  45  Vict.  c.  4t),  (&)  but  it  is 
submitted  that  the  charge  there  allowed  "  for 
perusing  "  does  not  include  the  perosal  of  every 
nocument  which  a  solicitor  in  the  ordinary 
coorse  of  his  business  from  day  to  day  has  to 
i^ad.  The  high  charge  of  1«.  per  folio  shows 
that  the  framers  of  Uie  order  contemplated  a 
service  requiring  skill  and  involving  responsibi- 
lity, and  it  moat  be  taken  that  the  words  are 
confined  to  the  perusal  of  new  and  original  docn- 
ments  drawn  by  the  stdicitor  on  one  side  and 
perused  before  execution  by  the  solicitor  on  the 

(a)  BoporWd  b.T  JtMRPB  SHITn,  R»q.,  B»rrliitflr->(-l<av. 

[h)  The  2nd  sohedale  of  tbg  Qeneral  Order  of  1882 
made  in  porsnance  of  tbe  SolicitorH*  Bemnneration  Aot 
1881  (14  A  45  Vict.  0.  44)  ia,  so  fara»  matorial,  aa  follows  : 
"Schedule  11. — Instmctions  for,  and  drawing,  and 
perDding  deeds,  wills,  and  other  docnments.  Bach  fees 
for  instrnotions  as  haviDg*  regard  to  the  care  and  labour 
required,  the  number  and  lengths  of  tbe  papera  to  be 
perused,  and  the  other  oircnmBtances  of  the  case  ma^be 
fair  and  reasonable.  In  ordinary  oases  an  to  drawing, 
&c.,  the  allowance  shall  be :  For  drawing,  2».  per  folio ; 
for  engrossing,  8*i.  per  folio  ;  for  fair  copying,  4d. ;  for 
perasing,  Is.  per  foho.  Attendances,  inordinary  cases,  IO0. 
lo  extraordinary  oases  the  taxing  master  may  increase  or 
dimmish  tbe  above  charge,  if  for  any  speoial  reasons  he 
shall  think  fit.  Abstraots  of  title  (where  not  covered  by 
the  above  soilea) :  Drawing  each  brief  sheet  of  eight 
folios,  6«.  id. ;  fair  copy,  3«.  id.  Jonmeys  from  home. 
...  In  extraordinary  oases  the  taxing  master  may 
increase  or  diminish  the  above  allowance,  if  for  any 
special  reasons  he  shall  think  fit. '  * 
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other  side.  The  words  "  drawing,"  "  engrossing,** 
"  imit  copying,"  and  "  pentsing,  in  fact,  apply  to 
the  same  docoments.  In  Re  B.  A.  Parktrr  and 
others  (52  L.  T.  Bep.  N.  S.  686;  29  Ch.  Div.  199) 
ChittT,  J.  decided  that  abstracts  of  title  are  not 
incluaed  in  the  words  "deeds,  wills,  and  other 
documents,"  the  charge  for  perusing  which  ia 
fixed  by  the  General  Order  at  Is.  per  folio,  and  it 
would  be  absurd  that  a  charge  which  is  not 
allowed  for  perusing  an  abstract  of  title  should 
be  allowed  for  the  perusal  of  the  original  title- 
deeds  of  much  greater  length,  lu  the  Irish  case 
Be  The  River  Bann  Navigation  Act  1879;  Ex 
parte  OlpJierts  (17  L.  Rep.  Ir.  168)  it  was  held,  that 
the  words  "drawing  and  perusing"  (the  Irish 
General  Order  being  substantially  the  same  as 
the  English)  applied  to  the  same  document,  and 
that  the  fee  of  Is.  per  folio  for  perusing  deeds  did 
not  apply  to  any  other  conveyancing  matter. 

Lambert  for  the  respondent. — Re  Parker  and 
others  is  not  in  point.  In  that  case  the  charge- 
was  for  perusal  of  an  abstract  of  title,  and  the 
2nd  schedule  contains  a  special  heading  dealing 
with  "abstracts  of  title.  The  question  there 
raised  was  whether  ihe  term  "  other  documents  "' 
indnded  abstxacts  of  title,  and  the  judgment 
of  Cbitty,  J.  turned  entirely  on  this  point.  In 
this  case  the  ^xmrnents  perused  come  within  the 
heading  "perusing  deeds,  wills,  and  other  docu- 
ments," and  therofore  by  the  plain  wording  of  the 
order  a  charge  of  Is.  per  folio  is  allowed  for  their 
pemsid. 

David  in  reply. 

13at,  J. — think  this  appeal  must  lie  allowed. 
It  appears  that  the  respondent  was  solicitor  for  a 
client  who  was  desirous  of  mortgaging  property, 
and  that  he  made  advances  to  his  client  on  taa 
property  eventually  mortgaged.  On  the  occasion 
of  miUciug  those  advances  ne  looked  at  certain 
documents  constituting  his  client's  title,  and 
perused,  amongst  other  documents,  a  will  and 
policies  of  insurance  upon  the  hfe  of  the  client. 
Eventually  the  mortgage  was  executed  to  the 
mortgagee,  and  a  bill  of  costs  was  then  sent  in  by 
the  respondent  to  his  client  containing  charges 
for  perasing  the  documents  I  have  mentioned,  at 
the  rate  of  Is.  per  folio.  If  I  understand  the 
practice  of  the  courts  previous  to  the  passing  of 
the  Solicitors'  Remuneration  Act  1881  (44  &  45' 
Vict.  c.  44),  that  is  not  the  rate  which  would  have 
been  allowed  previous  to  that  Act.  Is  then  the 
solicitor  entit^  to  make  tbe  char;ge  under  that 
Act  ?  The  Ist  section  provides  tor  the  making  of 
a  gbueral  order  for  prescribing  and  regulating 
the  remuneration  of  solicitors  in  respect  of 
business  connected  witb  sales,  purchases,  leases, 
mortgages,  settlements,  and  other  matters  of 
conveyancing.  In  pursuance  of  this  section  a 
general  order  was  made  in  Aug.  1882,  the  material 
part  of  which  is  as  follows  :  "  Schedule  2. — In- 
structions for,  and  drawing,  and  perusing  deeds, 
wills,  and  other  documents.  Such  fees  for  in- 
structions as,  having  regard  to  the  care  and 
labour  required,  tbe  number  and  lengths  of  the 
papers  to  be  perused,  and  the  other  circum- 
stances of  the  case,  may  be  fair  and  reasonable. 
In  ordinary  cases,  as  to  draiving,  &c.,  the  allow- 
ance shall  be :  for  drawing,  28.  per  folio ;  for 
engrossing,  8d.  per  folio ;  for  fair  copying,  4(2.  per 
folio ;  for  perusing.  Is.  per  folio.  If  it  was  tho 
intention  of  those  who  made  this  order  that  tbe 
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charge  of  Is.  allowed  "  for  perusing  "  should  be 
allowed  for  a  mere  pernsal  of  documents 
o£  tiUe,  such  as  has  taken  place  in  this  case, 
it  seems  to  be  that  the  charge  might  with 
mnch  greater  justice  be  made  for  pemsing 
sbstraotB  of  title.  But  in  the  ease  oi  Ba  B.  A. 
Parker  and  others  (52  L.  T.  Rep.  N.  S.  686; 
29  Ch.  Div.  199)  Chitty,  J.  decided  that  abstracts 
of  title  are  not  within  the  operation  of  that  part 
of  the  order  which  I  have  read,  bat  that  the  old 
scale  of  6«.  Sd.  for  perusal  of  every  three  brief 
sheets  of  eight  folios  each  remains  unaltered.  It 
is  argued  that  this  is  not  a  case  of  the  perusal 
of  an  abstract  of  title ;  but  I  cannot  see  why 
a  solicitor  should  be  allowed  Is.  a  folio  for 
3ieru8ing  a  will  and  policies  of  insurance,  con- 
taining, ae  they  do.  very  volaminoua  conditions, 
"when  he  is  not  allowed  to  make  that  charge  for 

S rasing  abstracts  of  the  same  documents.  Very 
tie  care  and  labour  are  required  in  peraning  a 
will  for  the  purpose  for  whicn  these  papers  were 
perused  in  the  present  case.  11  the  object  is 
mer^y  to  ascertain  whether  a  perran  is  entitled 
to  a  legacy,  all  that  is  necessary  is  to  skhn 
through  the  document  to  see  that  there  is 
nothing  inconsistent  with  such  legacy,  and  it  is 
i^e  to  say  that  a  chai^  of  1«.  per  folio  is  a  fair 
and  reasonable  charge  for  the  skill  and  labour 
required.  In  the  same  vaj  in  a  policy  of 
insurance  there  are  a  number  of  conditions 
which  are  common  to  all  such  documents.  The 
order  we  have  to  construe,  as  I  read  it.  says  : 
"  In  ordinary  cases,  as  to  drawing,  &c" — that  is, 
as  to  drawing  and  that  which  follows  drawing — 
•*  the  allowance  shall  be  :  for  drawing,  28.  per 
iolio ;  for  engrossing" — that  is,  as  I  read  it, 
for  engrossing  the  document  which  has  been 
drawn — "  8d.  _  per  folio ;  for  fair  copying  " — 
that  is,  for  fair  copying  that  document — "  4d.  per 
folio.**  So  tar  tfae  interpretation  is,  I  think,  plain ; 
bat  then  it  is  said  that  the  words  "  for  nemaing  " 
mean  *'  for  perusing  other  documents."'  I  do  not 
so  read  the  order.  I  construe  the  words  as 
meaning  "  for  perusing  that  document."  What 
has  the  solicitor  instructed  by  thp  other  party 
concerned  in  the  business  to  do  P  He  hatt  to  read 
the  document  which  has  been  drawn  and  fair 
copied  in  a  very  different  way  from  that  in  which 
it  is  usually  necessary  to  peruse  documents  of 
title.  He  has  to  examine  it  in  order  to  see  that 
there  is  in  it  no  provision  inimical  to  the  interests 
of  his  client,  and  for  this  service  he  is  very 
properly  allowed  to  make  a  charge  of  1«.  per 
folio.  I  do  not  therefore  entertain  any  doubt  as 
to  this  matter.  The  General  Order  does  not, 
in  my  opinion,  allow  this  charge  to  be  made  for 
such  a  pems^  of  documents  as  has  taken  place 
in  this  case,  and  I  think  that  the  master  was  quite 
right  in  refusing  to  allow  it  upon  the  taxation  of 
the  costs. 

Wills.  J. — I  am  of  the  same  opinion,  and 
entirely  agree  with  my  brother  D;ty.  To  allow  a 
charge  of  Is.  per  folio  for  every  pemsal  of  docu- 
ments which  becomes  necessary  in  the  course  of 
a  solicitor's  basinesR,  would  be,  in  my  opinion, 
unreasonable.  It  is  a  matter  of  considerable  con- 
sequence, and  it  is  desirable  that  there  should 
bo  uniformity  of  practice  with  respect  to  it.  If 
I  thought  that  the  decision  at  which  we  have 
arrived  waf  inconsistent  with  the  decision  of 
Chitty,  J.  in  Re  Parker  and  others  (52  L.  T.  Rep. 
X.  S.  686;  29  Ch.  Div.  199)  I  should  have  desired 
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a  farther  opportunity  of  considering  the  matter, 
and  of  oonsultiug  the  Chancery  judges,  but  I  do 
not  think  that  the  view  we  take  is  in  any  way 
inconsistent  with  the  decisun  of  the  leaned 
judge  in  tiiat  case,  that  the  words  "other  docu- 
ments" in  this  order  do  not  include  i^jsttBcti  of 
title.  Moreover,  it  is  undesirable  that  there 
should  be  one  rule  with  respect  to  this  matter 
in  England  and  another  in  Ireland,  and  I  find 
that  in  the  case  of  Re  The  Hirer  Bonn  NavigaHom 
Act  1879;  Ez  parte  Olpherts  (17  L.  Rep.  Ir.  168) 
the  Irish  courts  took  exactly  the  name  view  as  that 
which  we  take,  holding  that  under  an  order  to 
tax  the  costs  awarded  to  the  owner  of  lands  com- 
pulsorily  taken  by  a  company  his  solicitor  is  not 
entitled  to  Is.  per  foho  for  perusing  deeds 
referred  to  in  the  abstract  of  title  furnished. 
The  General  Order,  pursuant  to  the  Solicitors' 
Remuneration  Act  1^1,  discussed  in  that  esse 
is  substantially  the  same  as  that  which  wears 
now  discussing,  and  the  Master  of  the  Bolls  said 
with  reference  to  it:  "The  contention  on  the 
part  of  the  solicitor  for  the  vendor,  the  tenant 
for  life,  is  that  the  second  schedule  includes  the 
reading  of  all  deeds,  no  matter  how  nnmeRms, 
relating  to  the  matter  in  hand.  The  contention 
on  the  other  side  is,  that  the  2nd  schedule  does 
not  apply  to  the  mere  perusal  of  an  old  deed,  bat 
simply  to  the  case  of  perusing  and  approving  a 
new  deed  or  draft  deed,  the  perusal  of  whu:h 
reqnirert  professional  skill  or  wlvice,  and  that  it 
was  for  th»t  that  remuneration  was  given  by 
schedule  2 ; "  and  at  a  later  period  ot  bis  judg- 
ment, "  In  my  opinion  the  context  plainly  showa 
that  in  that  schedule  *  the  drawing  and  perusing' 
were  intended  to  apply  to  the  same  document, 
and  that  the  fee  of  La.  for  perusing  deeds  does 
not  apply  at  all  to  any  other  ponveyancing  matter, 
the  remuneration  for  which  was  to  be  regulated 
according  to  the  present  systom."  The  eztravtr 
rant  consequence  that  would  have  resulted  in 
tiiat  case  &om  a  f^ntrary  decision  allowing  a 
charge  of  1«.  per  foHo  would  hare  been  that  the 
solicitor  would  have  received  191.  15*.  for  perus- 
ing a  marriage  settlement  and  a  mortgage  deed, 
and  the  learned  jndge  very  pointedly  reraarka. 
"If  that  charge  be  valid  and  legal  it  discloses  a 
very  unsatisfactory  state  o£  the  law,  and  it  is 
more  than  questionable  whether  it  ought  to  be 
permitted  to  remain  so.  For  a  fee  of  two  or 
three  guineas  the  services  of  a  competent  barrister 
would  be  obtained,  not  for  perusing  the  two  deeds 
only,  but  for  advising  on  their  construction,  and, 
I  incline  to  think,  also  drafting  a  further  deed, 
if  necessary."  By  applying  the  words  to  docu- 
ments drawn  by  an  opponent  it  is  possible  to  ^» 
them  a  reasonable  and  a  natural  construction. 
In  perusingsuch  documents  the  task  of  a  solicitor 
is  highly  responsible,  and  there  is  a  possibility, 
if  he  does  not  exercise  his  utmost  vigilance,  that 
he  may  be  led  tooverlook  some  provision  injurioDS 
to  his  client's  interests  ;  but  there  is  nothing  in 
the  circumstances  under  which  the  Solicitors 
Remuneration  Act  1881  was  drawn  to  suggest 
that  the  framers  of  the  General  Order  mesot 
that  there  should  be  a  charge  of  la.  per  folio  for 
the  perusal  of  documents  of  every  description. 
In  my  judgment  therefore  the  order  of  the 
judge  must,  so  far  as  this  point  is  concerned, 
be  set  aside,  and  the  order  of  the  master 
restored. 

.  Appeal  oJbnMd. 
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Solicil'or  for  the  ^)pdlant8»  E.  P.  Jama. 
Solicitor  for  the  rMpondent,  C  S.  de  Orey 
BoberUon. 


Monday,  March  28. 

(Before  Lord  Colbbidgb,  C.J.  and  Pollock,  B.) 

Bau  v.  EniGsroRD  asd  akoihek  ;  Oaklet, 
GlMDUuit.  (a) 

Bm  <tf  $aU—Validiiy— Deviation  from  tlaiuiory 
form  Coveiuuii  to  proiuee  receipt*  for  rent  ana 
premium,  cf  intwranee  on  dem«uid~-MoivBy  pay- 
able immiiiately  on  grantor  eompounding  vnth 
creditore—BiUa  of  8aU  Aet  (1878)  Amendment 
Act  1882  (45  ^  46  Vict.  c.  411),  et.  7,  i».  and 
eiAeduie. 

The  grantor  of  a  hUl  of  eale  agreed  therein  with 
ike  grantee  that  dunng  ike  oontinnancs  of  the 
teturity  he  toouZd,  on  demand,  produce  to  him 
hie  laet  receipta  for  rent,  ratet,  and  taxoe,  and 
would  keep  the  ateigned  ehailelt  ineured,  and, 
on  demand,  produce  to  the  grantee  the  current 
premium  for  $uch  ineuranee,  and  thai,  tn  eaee 
the  borrower  ahmUd  at  any  time  make  defavU  m 
perfarmance  of  any  of  the  covenanU,  or  ehould 
become  hanhrujii,  or  enter  into  liquidation  for 
the  benefit  of,  or  compound  vnih,  hie  ereditore, 
the  prineipeU  and  intereet  ehould  become  tnttne- 
diately  payable  wUhotU  Ae  neceeei^  for  any 
demana  tf  pomMud^  provided  ihoA  the  eftotfelt 
au^m«d  f mhM  not  be  lUAle  to  teizure  for  any 
eavee  other  than  thoee  epeeified  in  tect.  7  of  the 
BiUe  of  Sale  Act  (1878)  Amendment  Aet  1882. 

HM,  that  the  bili  of  eale  wae  not  in  a^ordance 
toiih  the  form  in  the  schedule  to  the  Act  annexed, 
and  tMU  therefore  void  under  the  9th  eecOon. 

Thu  was  an  appeal  from  a  decision  of  Fidd,  J. 
at  chambers,  holding  a  bill  of  sale  good  as  against 
an  execation  creditor. 

The  execation  creditor  appealed. 

The  bill  of  sale  was,  so  far  as  material,  as 
folloirs : 

Thia  indentnrfl,  nude  tiie  foorth  day  of  Norember, 
cue  thooB&Dd  eight  hundred  and  eigb^-eiz,  between 
CharleH  Tomson  KiTinford,  of  No.  32,  Handen-road, 
Lee,  in  ihe  oonntv  of  Kent,  and  of  6,  CatheHnfl.oonrt, 
Seething-lane,  in  the  dty  of  London,  corn  factor,  of  the 
one  pwrt,  and  William  Oakley,  of  Blenheim,  Blackfaeath, 
in  the  oonntr  of  B^nt,  gentleman,  of  the  other  part, 
witaeneth  that  in  oonBideration  of  the  earn  of  one 
hundred  ponnda  paid  to  Charles  Tomiion  Eingeford  by 
William  Oakley,  on  the  twenty-third  day  of  September 
laat,  and  in  pnrsnanoe  of  an  nndeit^ing  entered  into  on 
the  BHiie  day  by  Charlee  Tomeon  Kinmford  to  hand  to 
Williain  OaUey  a  bill  of  sale  on  hii  maitnre,  he,  the 
nid  Cbarlee  Tonuou  Eingafocd  doth  hereby  aesign 
nnto  William  Oakley,  his  exeontors,  administraton,  a^ 
ass^pi,  all  and  aingnlar  the  Bflveral  chattels  and  thinni 
•pemfleally  deatnibed  in  the  sohednle  hereto  annexed, 
1^  "fmj  cf  ■eoDiity  for  the  payment  of  one  hundred 
pomids  and  interest  thereon,  at  the  rate  of  &Te  ponnda 
per  cent,  per  annnm.  And  the  said  (Jharlea  Tomaon 
Kingsford  doth  fnrther  agree  and  declare  that  he  will 
dsly  pay  to  the  aaid  William  Oakley  the  principal  sum 
aforesaid,  together  with  the  intereat  Uien  due  on  the 
first  day  of  Jannary  the  nest ;  and  the  said  Charles 
Tomion  Kingsford  doth  also  agree  with  William 
Oakley  that  he  will,  dnring  the  continuance  of  this 
secarity,  on  demand  prodace  to  the  aaid  William  Oakley 
hie  laet  receipts  for  rents,  rates,  and  taxes :  and  that 
the  said  Charles  Tomaon  Kingsford  will,  during  the 
continoanoe  of  this  aecnrity,  keep  the  aaid  cbjattels 
and  things  for  the  time  being  aabject  thereto  inaared 
against  loss  or  damage  by  fire  in  the  sam  of  two  hundred 
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pounds  at  the  least,  and  will,  on  demand,  produce  to 
the  said  William  Oakley  the  current  premium  for  such 
inanranoe,  and  will,  at  the  option  of  the  said  William 
Oakley,  eitiier  expend  all  moneys  reoeived  by  Tirtne 
of  any  such  insurance  in  replacing  or  restoring  the 
articles  deatroyed  or  damaged,  or  apply  the  same  in 
payment  to  the  said  William  Oakley  of  the  principal 
money  and  intereat  then  due  on  the  security  of  theee 
presents  ;  ProTided  alwaya,  and  it  is  hereby  further 
agreed  and  declared  that  in  case  the  borrower  shall  at 
any  time  make  default  in  perfomumoe  or  obaervanoe  of 
any  of  the  oovenants  or  agreements  herein  oontained, 
or  shall  become  hankropt,  or  enter  into  liquidation 
for  the  benefit  of  or  oomponnd  with  his  oreditors, 
or  if  any  erent  mentioned  in  fhe  serenth  section 
of  the  Bflle  of  Sale  Act  (1878)  Amendment  Act  1882 
shall  happen,  the  said  principal  money  hereby 
seeored,  with  the  interest  due  thereon  up  to  that 
time,  shall  beoome  immediately  payable  without  the 
neoeseity  for  any  demand  oX  vumaat  being  made  ■ 
Provided  always  that  the  ehatteu  hereby  assigned  shall 
not  be  liable  to  seisnre,  or  to  be  taken  poasession  of  by 
the  said  William  Oakley  for  any  cause  other  than  those 
apeoified  in  aeotion  aeven  of  the  Bills  of  Sale  Act  (1878) 
uiendment  Act  1882. 

Sidney  Woolf,  for  the  execution  creditor,  cited 
parte  Stanford ;  Bs  Barbtr,  54  L.  T.  Bep.  S. 
8H ;  17  Q.  B.  DiT.  266 ; 
jBgj^rte  (^eial  Receivers  Re  Morritt,  18  Q.  B.  Dir. 

Sm  wrte  QouU  ;  Be  WaXker,  18  Q.  B.  Dir.  454 : 
Jfefherinffton  t.  Orvome,  U  L.  T.  Bep.  N.  S.  418;  13 
Q.  B.  DiT.  789. 

Loehnie,  for  the  assignee  under  the  bill  of  sale, 

cited 

Davia  v.  Bv.rton,  48  L.  T.  Bep.  N.  S.  4S8j  10  Q.  B. 

Div.  414;  11Q.B.  DiT.  537; 
Re  Lamb,  8  I^mst  L.  Bep.  308. 

Woolf  was  not  called  upon  to  reply. 

Lord  CotEEiDGB,  C.J. — ^The  question  we  have  to 
decide  in  thin  case  is  as  to  the  validity  of  a  bill  of 
sale,  and  I  think  that  the  easiest  and  clearest  way 
of  expressing  my  own  opinion  in  the  matter  is  to 
endearonr  first  to  see  how  it  would  stand  on  the 
bill  of  sale  and  the  statute,  if  there  were  no 
decision  at  all  in  exiatoice  affecting  the  point. 
The  BUls  of  Sah»  Act  (1878)  Amendment  Act  1882 
(45  &  46  Vint.  c.  43)  enacts  by  the  7th  section 
that  "  personal  chattels  assigned  under  a  bill  of 
sole  shall  not  be  liable  to  be  seized  or  taken  pos- 
session of  by  the  grantee  for  any  other  than  the 
following  caases:  (1)  if  the  grantor  shall  make 
default  in  payment  of  tbe  nam  or  sums  of  money 
thereby  secured  at  the  time  therein  provided  for 
payment,  or  in  the  performance  of  any  corenant 
or  agreement  contained  in  the  bill  of  sale  and 
necessary  for  maintaining  the  security  ;  (2j  if  the 
grantor  shall  become  baiikropt,  or  suffer  the  said 
goods  or  any  of  them  to  be  distrained  for  rent, 
rates,  or  taxes  ;  (4)  if  the  grantor  shall  not,  with- 
out reasonable  excuse,  npon  demand  in  writing  by 
the  grantor  prodace  to  him  his  last  receipta  for 
rent,  rotes,  and  taxes."  The  first,  second,  and 
fourth  are.  I  think,  the  only  sub^sections  affecting 
this  case.  Then  the  schedule  annexed  to  the  Act 
containing  the  form  in  accordance  with  which 
every  bill  of  sale  is  to  be  made  has  at  the  end 
this  provision  in  italics.  "  Here  insert  terms  as 
to  insurance,  payment  of  rent,  or  otherwise,  which 
the  parties  may  agree  to  for  the  maintenance  or 
defeasance  of  the  secnrity,"  and  the  9th  section 
provides  that  "a  bill  of  sale  made  or  given  by 
way  of  security  for  the  payment  of  money  by  tbe 
grantor  thereof  shall  be  void  nnless  made  in 
accordance  with  the  form  in  the  schedule  to  this 
Act  annexed."  These  are  tbe  provisions  in  the 
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Act  which  it  would  be  necesftary  to  consider  if 
the  qaestioa  pf  the  TaliditT  o£  this  bill  of  sale  were 
ret  iniegra.   Now  thia  bill  of  sale  provides  {inter 
alia)  that  the  grantor  "  will,  daring  the  continn- 
ance  of  this  secnrity,  an  demand  produce  to  the 
aaid  William  Oakler  his  last  receipts  for  rent, 
rates,  and  taxes,"  and  that  he  "  will  during  the  con- 
tinuance of  this  security  keep  the  said  chattels  and 
things  for  the  time  being  snbject  thereto  insured 
gainst  loss  or  damage  by  fire  in  the  sum  of  two 
hundred  pounds  at  the  least,  and  will,  on  demand, 
produce  to  the  said  William  Oakley  the  cnrrent 
premium  for  snch  insnrance,"  aud  subsequently 
goes  on  to  say  that  "  it  is  hereby  further  agreed 
and  declared  that  in  case  the  borrower  shall  at  any 
time  make  default  in  performance  or  observance 
of  any  of  the  covenants  or  agreements  herein  con- 
tained, or  shall  become  bankrupt  or  enter  into 
liquidation  for  the  benefit  of,  or  com{X)nnd  with, 
his  creditors,  or  if  any  erent  mentioned  in  the 
7th  section  of  the  Bills  of  Sale  Act  (1878)  Amend- 
ment Act  1882  shall  happen,  the  said  pruicipal 
money  hereby  secured,  with  the  interest  due 
thereon  np  to  that  time,  shall  become  immediately 
payable  without  the  necessity  for  any  demand  of 
payment  being  made,  prorided  always  that  the 
chattels  hereby  assigned  shall  not  be  liable  to 
seizure  or  to  be  taken  possession  of  by  the  said 
William  Oakley  for  any  cause  other  than  tbo»e 
specified  in  sect.  7  of  the  Bills  of  Sale  Act  (1878) 
Amendment  Act  1882."     Are  then  the  earlier 
provisions,  which  I  have  read,  inconsistent  with 
the  form  prescribed  for  a  valid  bill  of  sale  by  the 
Act  of  1872,  and,  if  they  are,  is  the  bill  of  sale 
prevented  from  becoming  void  under  the  Act  by 
the  insertion  of  the  last  clause  P   I  think  that 
the  stipulations  in  this  bill  of  sale  are  incon- 
sistent with  the  provisions  of  the  Act.   I  think 
that  the  covenant  to  produce  on  demand  must  be 
taken  to  mean  on  demand  otherwise  than  in 
writing,  and  that  a  covenant  to  produce  on 
demand  otherwise  than  in  writing  cannot  be 
reastmahly  held  uecesBary  for  maintaining  the 
security,  and  I  do  not  think  that  any  agreement 
between  the  parties  can  make  a  thing  which  is 
not  in  fact  necessary  for  the  maintenance  of  the 
security  necessary  within  the  meaning  of  the 
statute.   Then  in  the  next  place  I  must  say  also, 
for  the  reasons  I  have  already  given  in  the  course 
of  the  argument,  that  a  power  to  seize  the  goods 
upon  the  grantor  becoming  bankrupt,  or  entering 
into  liquidation  for  the  benefit  of,  or  compounding 
■with,  his  creditors,  is  in  excess  of  the  2nd  sub- 
section of  the  7th  section  of  the  Act,  which  only 
provides  for  such  seizure  if  the  grantor  shall 
become  a  bankrupt,  or  suffer  the  goods  or  any 
of  them  to  be  distrained  for  rant,  rates,  or 
taxes.   It  was  pmnied  out  in  the  course  of  the 
argnniHit,  not  merely  on  the  authority  of  the 
obiter  dida  of  Bow  en,  L.J.  in  Re  J.  B.  Lamb 
(3  Times  L.  Hep.        bat  from  the  very  nature 
of  the  case,  that  a  composition  with  creditors  may 
be  a  very  different  thing  from  bankruptcy  or 
liquidation.   It  may  be,  as  it  was  in  Be  iJamb, 
a  thing  which  under  the  circumstances  is  equiva- 
lent to  bankruptcy,  but  it  is  not  necessarily  so. 
This  bill  of  sale,  then,  in  my  opinion,  gives  powers 
which  are  in  excess  of  the  Act  of  1882,  and  I 
should  say,  if  I  were  looking  at  the  Act  for  the 
first  time,  and  there  were  no  decided  cases  bearing 
upon  the  point,  that  it  was  void  on  the  grounds 
I  nave  mentioned.  But  I  am  aware  that  this  is 
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not  a  case  to  be  determined  by  reference  to  the 
statute.    I  desire  to  speak  with  the  utmost 
respect  of  the  Court  of  Appeal,  bot  I  cannot  hdp 
saying  that  the  course  teken  with  refn«ioe  to 
this  Act  has  been,  at  least  in  the  opinion  <£ 
many  persons,  fJmost  a  complete  rep^  of  the 
statute.   It  has  been  held  that  the  proriaoa  vi 
the  Act  that  every  bill  of  sale  shall  be  void  unleas 
made  in  accordance  with  the  form  in  the  annexed 
schedule  means,  unless  it  is  absolutely  contra- 
dictory of  or  wholly  inconsistent  with  the  fona 
in  the  schedule.   It  has  farther  been  held  that 
almost  any  provision  which  can  be  inserted  is 
"for  the  maintenance  of  the  security,"  and  m> 
within  the  instructions  in  italics  at  the  end  of  the 
form  in  the  schednle.    In  this  way  it  has  become 
very  difficult  for  an  ordinary  mind  to  know  what 
is  and  what  is  not  in  accordance  with  the 
form  in  the  schedule.   The  matter  has  in  fMt 
been  reduced  very  much  to  this— that  the  mean- 
ing of  the  pronsion  that  a  bill  of  sale  shall  be 
TOid  unless  made  in  aoordanoe  with  the  form  is 
that  when  any  person  desires  to  foame  a  UU  of 
sale  he  must  look  at  the  form,  and  must  not 
depart  from  it  so  widely  as  to  make  it  radrely 
different.   It  is  very  difficult  to  find  any  cotein 
path  among  the  conflicting  dicta  of  the  Court  of 
Appeal,  bat  as  far  as  I  am  able  to  undentacd 
those  dicta  two  propositions  have  been  laid  down, 
with  neither  of  which  do  I  intend  to  conflict.  On 
the  contraiy,  I  shall  endeavour  to  act  loyally  to 
both.   In  the  first  place,  then,  as  I  understand 
the  cases,  it  is  laid  down  that,  if  any  provision  is 
inserted  in  a  bill  of  sale  which  substantiaUy 
changes  the  position  of  the  parties  from  thu 
which  it  would  have  been  if  the  bill  of  sale  bad 
been  drawn  strictly  in  accordance  with  the  f<Hiii 
in  the  schedule,  that  is  sufficient  to  invahdate 
the  bill  of  sale.    Secondly,  such  a  provisiim 
none  the   less   inralidates  a  bill  oi  sale  if 
a   clause   is    inserted    at  the   end   to  tbft 
effect  that  if  there  be  anything  in  the  1^ 
of  sale  contrary  to  the  provision  of  the  Act  it 
shall  have  no  effect,  and  the  bill  of  sale  shall  lie 
deemed  to  be  rightly  drawn.   These  two  prapoei- 
tions  have  not  Dcen  questioned  by  any  of  the 
judges  of  the  Court  of  Appeal.   It  has  also  been 
farther  decided  by  all  the  judges,  with  the  exc^ 
tion  of  Fry,  L.J.,  that  if  a  bill  of  sale  contains  a 
bare  or  naked  covenaut  which  possibly  might 
give  a  right  of  action,  but  so  far  as  the  bill  of  sale 
IS  concerned  does  not  and  cannot  alter  the  rights 
of  the  parties,  that  may  be  rejected  as  superfluotu. 
or  in  other  words,  that  where  a  provision  is 
inserted  in  a  bill  of  sale  which,  construed  by  the 
light  of  the  Bills  of  Sale  Act  is  excessive,  sod 
that  proTision  is  coupled  with  a  right  to  scm 
the  bill  of  sale  is  invalid,  but,  if  it  is  not  coupled 
with  a  power  to  seize,  then  it  is  to  be  rejectea  on 
the  ground  that  nmerflaa  non  noeertt,  and  the  bijl 
of  sale  is  valid.    These  are  the  distinct  proposi- 
tions which,  as  far  as  I  am  able  to  understand, 
have  been  hitherto  laid  down  on  the  constractUHi 
of  this  Act,  and  I  intended  to  decide  this  cue  in 
accordance  with  the  views  of  their  Lordships. 
Applying  then  the  propositions  which  I  hxn 
mentioned  to  this  bill  of  sale,  I  am  of  mnnioii 
that  it  is  bad,  first,  because  the  chattels  ther^ 
assigned  are  seizable  on  an  event  other  than  those 
provided  for  by  the  various  sub-sections  of  the 
7th  section  of  the  Act,  viz.,  on  the  failure  to  prfr 
I  duce  the  receipts  upon  demand;  anda seconoly. 
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because  it  contains  so.  agreement  that  the  goods 
shall  be  liable  to  be  seized  not  only  if  the  grantor 
shall  become  bankrupt  or  enter  into  liquidation 
for  the  benefit  of,  but  also  on  his  compounding 
with  his  creditors.  In  the  breach  of  both  those 
coaditions  the  power  to  seize  is  attached,  and  on 
both  those  grounds  therefore  I  am  of  opinion 
that  this  bill  of  sale  is  bad.  It  was  ingenionslj 
contended  that  the  penalty  attached  to  the  breach 
of  the  condition  is  that  the  principal  money  with 
interest  due  thereon  up  to  l^at  time  shall  bBcome 
immediately  payable  withont  the  necessity  of  any 
demand  for  payment  being  made,  and  that  this  pro- 
Ttsion  is  different  from  a  power  to  seize,  but  it  -has 
been  pointed  out  by  Cave,  J.  in  Davis  v.  Biirion 
(48  L.  T.  Rep.  N.  S.  44(3;  10  Q.  B.  Dir.  414),  and 
asDCnted  to  by  the  Court  of  Appeal  (11  Q.  B.  Div. 
537)  that  where  the  whole  money  is  payable  upon 
the  breach  of  a  condition  and  there  is  power  to 
seize  on  the  money  becoming  payable  it  ist  the 
same  thing  aa  if  the  power  to  seize  were  directly 
attached  to  the  breacn  of  the  condition.  I  am  of 
opinion,  therefore,  that  the  bill  of  sale  is  bad,  uid 
that  the  appellant  is  entitled  to  succeed. 

Pollock,  B. — I  have  come  to  the  same  con- 
elnsion,  and  should  not  wish  to  add  anything 
were  it  not  that  this  matter  is  somewhat  of 
importance  becanse  of  the  constant  little  varia- 
tions which  have  been  from  time  to  time  allowed 
from  the  form  of  the  bill  of  sale  as  given  in  the 
Act.  I  do  not  feel  any  doubt  that  this  bill  of 
sale  is  bad,  becanse  it  contains  the  two  provisions, 
first,  that  the  grantor  is  to  produce  the  receipts 
on  demand,  it  not  being  said  that  demand  is  to  be 
in  writing ;  and  secondly,  that  if  the  borrower 
shall  become  bankrupt  or  enter  into  liquidation 
for  the  benefit  of,  or  compound  with,  his  creditors, 
then  or  upon  the  breach  of  the  first  provision  I 
have  mentioned  the  money  »hall  become  immedi- 
ately payable  without  the  necessity  for  any 
demand  of  payment  being  made,  and  as  a  con- 
sequence the  grantee  would  have  power  to  seize 
the  ^[oods.  The  bill  of  sale  contains  indeed  a 
pnmsion  that  the  goods  shall  not  be  liable  to 
smzure  for  any  cause  other  than  those  specified  in 
the  7th  section  of  the  Bills  of  Sale  Act  (1878) 
Amendment  Act  1882,  bat  the  fntility  of  such  a 
provision  has  already  been  pointed  out,  and  never 
more  wisely  than  by  Bowen,  L.J.  in  Ex  parte 
Stanford;  R^Barber  io4,  L.  T.  Rep.  N.  S.  894;  17 
Q.  B.  Dir.  2i>9,  270),  where  he  observes  that  "  to 
suppose,  for  example,  that  a  bill  of  sale  can  be 
brooght  back  into  harmony  with  the  statutory 
form  by  the  mere  addition  of  a  proviso  that  all 
covenants  or  conditions  at  variance  with  the 
statutory  form  are  to  be  disregarded  woald  be 
absurd.  I  entirely  agree  with  that  observation, 
becanse  I  believe  that  the  spirit  of  the  Act  is 
that  these  matters  shonld  be  made  intelligible  to 
laymen.  In  the  first  place,  therefore,  this  bill  of 
sale  most  be  taken  as  if  the  last  clause  did  not 
«ziBt  at  alL  Then  its  effect  is  that  the  whole 
money  is  to  become  payable  and  the  goods 
seizable  on  the  non-prodnctlon  of  the  recei^  on 
demandt  a  provision  which  in  my  opinion  is  not 
necessary  for  the  maintenance  of  the  security, 
and  which  is  not  one  of  the  causes  mentioned  m 
the  7th  section  of  the  Act  as  making  the  goods 
liable  to  seizure.  The  bill  of  sale,  therefore,  is  not 
in  accordance  with  the  form  in  the  schedule  of 
the  Act  Then  there  is  farther  the  provision  that 
the  money  shall  be  payable  and  the  goods  seizable 
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if  the  borrower  shall  compound  with  his  credi- 
tors. That  again  is  contrary  to  the  provisions  of 
the  7th  section  of  the  Act.  There  is  only  one 
point  on  which  I  have  any  doubt.  In  the  Bill  of 
sale  which  was  discussed  in  Ex  parte  Stanford; 
Be  Barber  (uhi  sup.),  there  was  a  provision  for  the 
production  bv  the  grantor  on  demand  of  the 
raoeipts  for  the  insurance  premiams,  and  it  was 
there  said  by  Lord  Esher,  M.B.  in  the  Court  of 
Appeal :  "  In  the  present  case  it  ires  part  of  the 
bu-gain  that  the  receipts  for  the  premiums  should 
be  produced  on  demand.  Is  there  any  reason 
against  inserting  such  a  stipulation  in  the  bill  of 
sale?  That  the  receipts  shonld  be  produced  on 
demiand  was  one  of  the  terms  as  to  the  insurance, 
and  the  form  in  the  schedule  provides  that  those 
terms  shall  be  inserted  in  the  deed."  But  in  that 
case  the  bill  of  sale  does  not  go  on  to  say  that  in 
case  the  borrower  shall  at  any  time  make  default 
in  performance  or  observance  of  any  of  the  cove- 
nants or  agreements  herein  mentioned  the  money 
shall  become  immediately  payable  without  the 
necessity  for  any  demand.  I  think  therefore  that 
while  the  naked  covenant  to  produce  the  receipts 
for  the  insurance  premiums  is  not  an  attempt  to 
commit  a  breach  of  the  7th  section  of  the  Act, 
such  a  covenant  coupled  with  the  provision  that 
in  default  of  its  performance  the  money  shall 
become  immediateir  payable,  is  a  breach  of  the 
section,  and  I  am  of  opinion  that  we  can,  withont 
in  any  way  disobeying  the  Court  of  Appeal,  come 
to  the  conclusion  which  I  believe  is  a  lust  conclu- 
sion between  the  parties,  and  well  within  the  Act* 
that  this  bill  of  sale  is  void. 

Solicitors  for  the  execution  creditor,  Beard  and 
SonB. 

Solicitor  for  the  assignee,  Gregory. 


Monday,  Dec.  13, 1886. 
(Before  Smith  and  Wills,  JJ.) 
Carmichael  and  Co.  v.  Tub  Lh-erpool  Sailiko 
Shipowsebs'  Motl'al  Indemnity  Association,  (a) 
Ship  and  thippinp — Marine  inaurance — Mutual 
indemnity  aeeociafion  —  Damage  to  cargo  hy 
improper  navigation — Loading  port  inefficiently 
closed. 

A  shipowner  neglected  to  efficiently  close  a  loading 
port  in  the  side  of  his  ship.  The  act  of  negli- 
gence occurred  before  the  completion  of  the  load- 
ing. Goods  were  damaged  by  sea-water  whidk 
leaked  in  during  the  voyage,  but  the  leak  did  not 
endanger  or  impede  ike  navigation  of  Hie  ship. 

Held,  that  the  damage  was  "  caused  by  imjiropcr 
natigation  of  the  ship  "  toithin  the  meaning  of 
the  articles  of  association  of  a  ahipoi^ners'  mutuM 
indemnity  association. 

This  was  a  special  case  stated  by  order  for  the 
opinion  of  the  court. 
The  case  was,  so  far  as  material,  as  follows 
Special  case. 

1.  The  plaintiffs  are  the  owners  of  an  iroa 
sailing  ship  called  the  Argo,  which  was  at  the 
times  hereinafter  mentioned  duly  entered  on  the 
books  of  the  defendant  association. 

2.  The  defendants  are  an  association  of  sailing 
ship  owners  who  have  agreed  to  indemnify  each 
other,  as  appears  in  theirarticles  and  mle8,against 

(«>  Bspgmd  I9  JlOBira  Shrh,  Baq„  BuTMer«tI«w. 
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losses,  damages,  and  expeiues  for  which  any  of 
them  may  be  liable  in  respect  of  any  ship  duly 
entered  on  the  books  of  the  association  arising 
from  or  occasioned  by  (amongst  other  matters) 
any  loss  or  damage  of  or  to  any  jpods  or  taer- 
cbandise  "caused  oy  improper  naTi^tion  of  the 
ship  carrying  the  goods  or  merchandise  or  of  any 
oth^  ship  (bnt  not  from  dama^  caused  by  bad 
Htowage)."  A  copy  of  the  articles  and  roles  of 
the  association  in  force  at  the  times  hereinafter 
mentioned  forms  part  of  this  case. 

3.  In  Oct.  1882  a  cargo  of  wheat  in  bags  was 
shipped  in  the  Argo  at  San  Francisco  in  good 
order  and  condition,  to  be  carried  to  Queenstown 
or  Falmouth  for  orders  to  discharge  at  a  safe 
port  in  the  United  Kingdom,  or  on  the  Continent 
between  Havre  and  Hamburg,  both  ports  in- 
cluded. She  sailed  with  the  cargo,  and  called  at 
Qoeenstown.  Th&re  she  reoeivra  orders  to  dis- 
charge  at  IdTerpool,  and  she  accordingly  pro- 
ceeded to  Liverpool,  and  dischatged  the  wheat 
there.  The  vayaao  was  performed  in  the  ordi* 
nary  manner,  ana  in  safety  in  all  respects  save 
as  hereinafter  appears. 

4.  The  wheat  on  being  discharged  at  Liverpool 
was  foand  to  he  damaged  by  salt  water,  and  it  is 
admitted  by  the  parties  hereto  for  the  purposes 
of  this  case,  that  the  water  got  into  the  ship  and 
consequently  into  the  cargo  in  the  manner  here- 
inafter described. 

5.  The  cargo  was  in  part  taken  on  board 
throngh  a  certain  opening  or  port  made  for  this 

Surpose  in  the  side  of  the  ship  above  the  'tween 
ecks.  When  part  of  the  wheat  was  on  board, 
and  before  the  loading  was  completed,  this  open- 
ing was  closed  in  the  ordinary  way  by  means  of 
an  iron  door  or  sfantter.  The  door  by  which  this 
opening  is  closed  is  fitted  for  the  purpose  on  the 
outside  of  the  ship  on  hinges.  When  shut  it  is 
made  fast  by  bolts  passing  through  iron  bars  on 
the  inside  of  the  ship,  and  screwed  up  by  nuts  on 
the  inside.  The  joint  between  the  ship's  side  and 
the  over-lapping  flange  of  the  door  is  made  tight 
by  smearing  the  flange  with  a  mixture  of  white 
or  red  lead  and  oil  before  the  door  is  shut. 

6.  The  port  through  which  cargo  was  taken  as 
aforesaid  on  the  voyage  in  question  was  not,  how- 
ever, closed  efficiently.  The  joint  between  the 
flange  of  the  door  and  the  ship's  side  was  not 
perfectly  tight,  and  as  the  port  was  below  the 
water']ine  some  water  leaked  in.  It  is  admitted 
for  the  purposes  of  this  case,  that  the  defect  in 
the  joint  was  due  to  na;ligence  on  the  part  of 
persons  emplc^ed  by  the  pluntiffs. 

7.  The  water  which  thus  loJced  in  damaged 
part  of  the  cargo  in  the  lower  bold,  and  the  plain- 
tiffs inconsequence  became  liable  to  pay  and  paid 
4501.  compensation  to  the  owners  in  reepect  of 
the  damage.  They  also  justifiably  incurred 
expenses  amounting  to  751.  oe.  2d.  in  connection 
with  the  claims  of  the  cargo  owner.  It  is  agreed 
that  if  the  defendants  are  liable  to  indemnify  the 
plaintiffs  in  respect  of  the  said  compensation, 
they  shall  also  pay  to  the  plaintiffs  the  amount  of 
the  said  expenses. 

8.  The  leak  did  not  endan^  the  ship  nor  did 
it  hinder  or  impede  the  navigation  of  her  on  the 
course  of  her  voyage. 

9.  The  question  for  the  opinion  of  the  court  is, 
whether  the  plaintiffs  are  under  the  said  articles 
and  rules  entitled  to  be  indemnified  hy  the  defen- 
dants in  respect  of  the  compensation  which  the 


plaintifh  became  liable  to  pay  as  aforesaid.  It 
the  plaintiffs  are  so  entitledt  jnd^eoit  is  to  be 
entered  for  them  for  5251.  Ss.  2a. ;  if  they  an  not, 
judgment  is  to  be  entered  for  the  defendants. 

Kennedy,  Q.C.  (with  him  Sqttarey)  for  the 
plaintiffs.  —  The  damage  was  caused  by  im- 
proper navigation  o£  the  ship  within  the  mean- 
ing of  the  articles  of  association,  (a)  In  Gaoi 
V.  The  London  8team»hip  Ownen'  JfatesI 
Troiedvng  A$aoeiation  (L.  Bep.  6  C.  F.  5^ 
the  plaintiff  was  a  member  of  a  similw  mo- 
ciation,  and  his  ship  having  enoonntered  heavj 
weather  put  back  to  coal  and  trim  iir 
cargo.  Going  into  harbonr  she  took  the  groand, 
but  was  got  off.  The  pumps  were  pnt  on  to  trf 
whether  she  had  made  any  water,  and  for  thu 
purpose  the  bilgecock  was  opened,  and,  tbroD^ 
the  negligence  of  the  crew,  was  not  closed  irfeen 
the  pumping  ceased.  Shortly  afterwards  theses- 
cock  was  also  opened  to  fill  the  boilers,  and 
throngh  like  negligence  left  open,  and  the  water 
consequently  entered  and  damaged  the  cai^ 
On  these  facts  it  was  held  tbat  the  damage  arose 
from  "improper  navigation."  [Suith.  J. — Was 
not  the  damage  in  tlutt  case  caused  during  the 
voyage  P]  The  ship  was  at  the  time  moored 
alongside  the  quay.  It  la  contended  that  there  i> 
no  difference  between  opening  the  ports  im- 
properly dnrinff  the  transit  of  the  shijv  ind 
leaving  them  slightly  open  as  was  done  m  this 
case  from  the  commencement  of  the  voyage. 
Both  cases  amount  to  improper  managemenl  of 
the  ship  npnn  the  high  seas,  or,  in  other  words, 
improper  navigation.  The  word  "  navigation  "  is 
not  confined  to  the  actual  period  of  transit  of  Ulfi 
ship.  In  Latorie  v.  Douglaa  (16  M.  <t  W.  746)  a 
vessel  laden  with  goods  arrived  in  the  port  of 
London,  and  was  taken  into  the  Commerdsl 
Dock  to  discharge  her  cargo  For  this  purpose 
she  was  fastened  by  tackle  on  the  one  side  to  a 
loaded  lighter  lying  outside  her,  and  on  the  other 
to  a  barge  lying  between  her  and  the  wharf. 
The  crew  were '  discharged  except  the  mate,  and 
lumpers  were  being  employed  unumding  her,  when 
the  tackle  broln  whereby  she  was  fastened  to  the 
lighter,  and  in  consequence  she  canted  over,  watff 
got  in  through  her  ports,  and  the  goods  still  on 
board  were  damaged,  and  it  was  held  that  thia 
was  a  loss  within  the  meaning  of  the  words  "all 

(a)  The  artiolefl  of  association  were,  bo  tax  u  msterial. 
as  follows;  "We,  the  imd«Tsigned  persons,  firms. ind 
companies  hereby  a^ree  to  become  membeni  of  the 
'  Liverpool  Sailing  Ship  O  men'  Mntoal  Indenmiiy  Aoo- 
oiation,'  for  the  purpose  of  mdemuifTing  each  other  as 
hereinafter  appearing  against  losses,  damages,  sad 
expenses  arisii^  from  or  oocaaioned  hy  all  or  mny  ot 
the  following  matters  or  things,  for  whit^  aaj  of  us  mtf 
be  liable  in  respect  of  sxij  ahip  which  tnav  be  dnq' 
entered  on  the  books  of  this  association.  1.  IromloMof 
life  or  personal  injary  howsoever  and  to  whomaoerer 
the  same  may  be  oassed.  2.  From  loss  or  damage  of  or 
to  any  other  ship  or  boat,  or  of  or  to  any  goods, 
merchandise,  or  other  things  wfaatsoerer  on  boaid  soeh 
other  ship  or  boat,  howsoever  snoh  loss  or  damage  wty 
be  oansed,  so  far  as  the  same  shall  not  be  oovered  br  the 
osnal  form  of  Lloyd's  policy  with  nmning  down  elanw 
attached.  3.  From  loss  or  damage  of  or  to  any  goods  at 
merohandiae  other  than  aa  aforeaaid,  whether  oa  boaid 
any  ship  so  entered  aa  aforeaaid  or  not,  oaoaad  )a  iaa- 
proper  navigation  of  the  abip  oarryiag  the  goom  or 
merchandise  or  of  any  other  ship  (but  not  from  damage 
caused  by  had  stowage),  or  of  or  to  az^  piers  or  jetties, 
or  other  fixed  or  movable  things  whatsoever,  whether  to 
board  anch  ahip  or  not,  howsoever  aooh  damage  way  ba 
oanaed." 
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and  every  the  damages  and  accidents  of  the  seas 
and  navigation."  In  Steel  v.  The  State  Line  Steam- 
«hip  Comfanv  (37  L.  T.  Bep.  N,  S.  S33;  3  App. 
Cbb.  72)  the  damage  was  caneed  by  water  which 
obtained  aocesB  to  the  cargo  in  consequence  of  one 
of  the  porta  being  iiuuffictentW  fastened,  and  it  was 
there  neld  that,  in  order  to  bring  the  lose  within 
the  exception  of  the  charter-party,  "  peril  of  the 
sea  howeTer  cansed,"  it  must  be  found  that  the 
ship  sailed  with  the  port  in  a  seaworthy  state. 
That  case,  howe^^er,  does  not  affect  the  point, 
because  there  there  was  an  antecedent  warranty  of 
seaworthiness,  whereas  hft-o  the  sole  question  is 
whether  the  damage  was  caused  by  improper 
navigation.  In  The  Warkworth  (49  L.  T.  Rep. 
N.  S.  715 ;  51  L.  T.  Rep.  N.  S.  558;  9  P.  Div.  20, 
145)  it  was  held  that  the  words  "  improper  naviga- 
tion "  in  25  &  26  Vict.  c.  63,  s.  54,  sub-sect.  4,  are 
not  to  be  restricted  to  the  negligent  navigation  of 
a  vessel  by  her  master  and  crew,  for  the  statute 
includes  all  damage  wrongfully  done  by  a  ship  to 
another  whilst  it  is  being  navigated,  where  the 
wrongful  action  is  due  to  the  negligence  of  a 
person  for  whom  the  owner  is  responsible,  as,  for 
uiatance,  to  the  negligence  of  a  person  on  shore  in 
overlooking  the  machinery,  and  thereby  causing 
the  vessel  to  steer  badly.  In  that  case  the 
damage  resulted  from  a  collision  which  was  the 
result  of  a  pin  of  the  steam  steering  gear  not 
bein^  in  its  place.  The  case  shows  that  the 
negligence  need  not  necessarily  take  place  during 
the  voyage,  but  may  be  antecedent. 

Carrerforthe  de^ndaut association. — The  word 
"  navigation  "  must  be  read  in  its  ordinary  sense, 
and  cannot  be  extended  to  a  time  when  tne  ship 
is  bein^  used  merely  as  a  warehouse  for  the  cargo. 
The  primary  object  of  the  association,  as  appears 
from  the  risks  against  which  the  members  are 
indemnified,  is  to  protect  the  members  against 
collision  risks,  and  therefore  the  word  "  navi^- 
tion"  must  be  taken  in  its  ordinary  colloquial 
sense.  [Smith,  J. — ^Why,  then,  is  damu^  cansed 
by  bad  stowage  excepted  P]  Those  worw  are  in- 
serted  because  of  the  expression  of  opinion  of 
Wills,  J.  in  Good  v.  The  London  Steamship  Owneri' 
AMockUion  (ubt  sup.),  that  damage  arising  from 
bad  stowage  would  come  under  the  head  of 
"  improper  navigation."  [Smith,  J. — It  the  ship 
started  with  the  hatchways  off,  wo'ild  that  he 
"  improper  navigation  P  "]  There  there  would  be 
a  continuing  act  of  neglect.  [Smith,  J. — Does  not 
Brett,  M.R.  meet  that  objection  in  The  Warktootth 
(51  L.  T.  Rep.  N.  S.  559  ;  9  P.  Div.  147). 
He  there  says :  *'  Although  the  negligence  oc- 
curred before  the  vessel  started,  its  effect  was 
continnous,  and  operated  while  the  ship  was 
on  her  voyage."]  In  thai  case  there  was  dearly 
improper  navigation,  inasmotdi  as  the  vessel  ran 
into  another  vessel  which  was  at  anchor;  but 
Fry,  L.J.  in  the  same  case  takes  "navi^tion  "  as 
meaning  "  the  science  or  art  of  conducting  a  ship 
from  place  to  place  through  the  water."  Here 
there  was  no  improper  navigation  in  that  sense. 
The  association  does  not  undertake  to  indemnify 
the  shipowner  if  he  &uls  to  provide  a  ship  which 
is  reasonably  fit  to  carry  the  cargo.   In  Tattwaall 

The  National  Steamahip  Company  Limited  (50 
L.  T.  Bep.  N.  S.  299 ;  12  Q.  B.  Div.  297)  the  cargo 
owner  was  damaged  in  consequence  of  the 
shipowner's  negligence  in  failing  to  disinfect 
bis  ship  after  carrying  a  previous  cargo  of 
cattle  suffering  from  xoot-and-mouth  diaeaise, 
ToL  LVI.  N.  S..  1449. 


and  it  was  held  that  an  exception  in  the  bill 
of  lading  providing  that  under  no  circum- 
stances should  the  shipowner  be  responsible 
icx  more  than  51.  for  each  of  the  animals,  did  not 
protect  him.  [Wills,  J.— Is  not  that  an  entirely 
different  class  of  contract  PI  In  Havn,  Roman, 
OTui  Co.  T.  CuUiford  and  Clark  (39  X.  T.  Bep. 
N.  S.  288  ;  40  L.  T.  Bep.N.S.636;  SC.P.Div. 
410;  4  C.  P.  Div.  182)  the  bill  of  lading  contained 
a  clause  that  the  shipowners  should  not  be  liable 
for  the  default  of  the  pilot,  master,  or  mariners 
in  navigating  the  ship,  and,  sugar  having  been 
damaged  by  bad  stowage,  it  was  held  that  the 
expression  "  default  in  navigating  the  ship  "  did 
not  cover  negligent  stowage.  [Wills,  J. — At 
what  moment  do  yon  say  navigation  commences  P] 
As  soon  as  the  crew  begin  to  move  the  fastenings 
of  the  ship  for  the  purpose  of  setting  out  on  the 
voyage. 

Kennedy,  Q.C.  in  reply. — There  is  a  difference 
between  the  construction  of  the  expression 
"  navigation,"  as  in  the  case  with  many  other 
expressions  and  phrases  also,  in  charter  parties 
and  bills  of  lading  on  the  one  band,  and  policies 
of  insurance  on  the  other. 

Shith,  J. — This  is  an  action  brought  by  the 
plaintiffs  against  the  Liverpool  Siuling  Ship 
Owners'  Mutual  Indemnity  Association  to  re- 
cover the  Ions  sustained  oy  them  in  respect 
of  a  cargo  of  wheat  shipped  in  a  vessel  of 
which  they  are  owners,  and  which  is  duly 
entered  on  the  books  of  the  defendant  associa- 
tion at  San  Francisco,  and  damaged  by  sea 
water  in  the  course  of  the  voyage  across  the 
Atlantic.  The  question  we  have  to  decide  is 
as  to  the  true  meaning  of  the  article  of  associa- 
tion enumerating  the  risks  a^inst  which  the 
members  of  the  association  are  indemnified.  As 
far  as  I  can  Judge,  no  case  has  been  cited  to  us 
throwing  any  light  upon  the  meaning  of  the 
third  parujraph,  except  the  ease  of  Good  t.  Tha 
London  Steamahip  Oumen*  Mutual  Protecting 
AtMciaition  (L.  Rep.  6  C.  P.  563)  since,  in  my 
opinion,  the  cases  cited  as  to  the  meaning  of  iihe 
word  "  navigation "  in  bills  of  lading  are  of  no 
authority,  and  do  not  assist  us  at  all  in  deter- 
mining m  what  way  we  ought  to  constme  the 
word  "  navigation  "  in  this  case.  This  is  a  matter 
in  which  the  plaintiffs,  although  they  are  really 
shipowners,  stand  in  the  place  of  owners  of  cargo. 
They  are  engaged  in  carrying  goods  in  their 
ship,  and  they  tnerefore  contract  with  the  defen- 
dant association  to  make  good  damage  occurring 
to  the  goods  under  certain  circumstances.  Under 
the  circumstances  stated  in  the  case,  damage  has 
occurred  to  ^oods  shipped  on  board  one  of  the 
plaintiffs'  ships  enterad  in  the  association,  and 
the  question  is,  whether  the  plaintiffs  can  make 
out  tnat  the  loss  sustained  by  them  oomes  within 
any  of  the  claases  of  the  article  of  association 
enumerating  the  risks.  If  they  can  bring  it 
within  one  of  those  claases,  they  are  entitled  to 
succeed ;  if  not,  they  must  fail.  The  purpose  of 
the  association  is  to  indemnify  its  members 
against  losses,  damages,  and  expenses  for  which 
they  may  be  liable  m  respect  of  an^  ship  duly 
entered  on  the  books  of  the  association  arising 
from  :  First,  loss  of  life  or  personal  injury 
howsoever  or  to  whomsoever  the  same  may  be 
caused ;  secondly,  from  loss  or  damage  of  or  to 
any  other  ship  or  boat,  or  of  or  to  any  rawds, 
merchandise  or  other  things  whatsoever  on  Doard 
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ftncli  other  ship  or  boat,  howsoever  aaoh  loss  or 
damage  may  be  caused,  ao  &r  as  the  same  shall 
not  be  covered  hj  the  nsnal  form  of  Lloyd's 
policy  with  mnniixg  down  claase  attacned. 
Clearly  neither  of  these  clauses  affect  the  case. 
Then  cornea  the  third  claase,  which  is :  "  From 
loss  or  damage  of  or  to  any  eooda  or  merchandise 
other  than  as  aforesaid,  whether  on  board  any 
ship  BO  entered  as  aforesaid  or  not,  canaed  by 
improper  navigation  of  the  ship  carrying  the 
goods  or  merchandise,  or  of  any  other  ship  (but 
not  from  damage  by  bad  stowage),  or  ei  or  to 
any  piers  or  jetties,  or  other  fixed  or  movable 
thrnM  whatsoever,  whether  on  board  such  ship  or 
not,  nowsoever  fiuch  damage  may  be  caused." 
As  to  the  first  words  of  the  clause,  I  agree  with 
Mr.  Kennedy  that  the  meaning  is  that  if  the 
goods  are  damaged  while  being  carried  on  board 
a  lighter  or  on  the  quays,  the  member  is  to  be 
indemnified  against  such  damage.  Then  come 
the  words  "  caused  by  the  improper  navigation 
of  the  ship  carrying  the  goods  or  merchandise 
or  of  any  other  ship  (but  not  from  damage  caused 
by  bad  stowage)."  What  is  the  meaning  of  the 
words  "  damage  to  goods  caused  by  the  improper 
navigation  of  the  canying  ship "  P  It  has  been 
argued  on  behalf  of  the  defendant  association 
that  th^  are  not  liable  for  the  damage, 
unless  the  plaintiffs  are  able  to  make  out 
that  their  ship  was  endangered ;  but  the 
plaintiffs  are  not  seeking  an  indemnity  in  the 
character  of  shipowners,  but  as  the  owners  of 
goodd,  and,  in  my  Judgment,  if  the  goods  were 
damaged  by  the  unproper  navigation  of  the 
carrying  ship,  the  plaintiffs  are  entitled  to  an 
indemnity.  Let  ns  assume  for  a  moment  that 
goods  were  uurried  with  the  hatches  off  from 
port  to  port,  and  that  the  ship  was  not  at  all 
aamagea  orandan«red  thereby,  hut  nevertheless 
water  got  into  the  oold  and  damaged  the  ear^, 
could  it  be  said  in  that  case  that  the  navigation 
was  not  improper,  beoautte  the  safety  of  the  ship 
was  never  imperilled  P  It  seemi  to  me  that  this 
was  not  the  meaning  of  the  parties  when  they 
entered  into  this  agreement.  In  my  judgment, 
that  would  be  improper  navigation  by  the  ship 
with  respect  to  the  goods.  But  the  damage  was 
not  caused  on  this  occasion  in  this  way.  It  seema 
that  this  cargo  was  in  part  taken  on  board 
through  an  opening  made  for  the  purpose  in 
the  Bide  of  the  ship,  and  when  part  of  the 
wheat  was  on  board,  and  before  the  loading  was 
completed,  this  opening  was  closed  in  the 
ordinary  way  by  means  of  an  iron  door,  fitted  for 
the  purpose  on  the  outside  of  the  ship  on  hin^, 
which,  when  shut,  was  made  fast  hj  bolts  passmg 
through  iron  bars  on  the  inside  of  the  ship  ana 
screwed  up  by  nuts  on  the  inside,  the  joint 
between  the  ^ip*s  side  and  the  overlaf^ing 
flange  of  the  doer  being  made  tight  by  Bmearing 
the  flange  with  a  mixture  of  white  or  red  lead 
and  oil  before  shutting  the  door.  On  the  voyage 
in  question,  this  port  was  not  closed  efficiently, 
inasmuch  as  the  joint  between  the  flange  of  the 
door  and  the  ship's  side  was  not  perfectly  tight, 
and,  as  the  port  was  below  the  water-une, 
some  water  leaked  in,  and  it  is  admitted 
that  the  defect  in  the  joint  was  due  to  negli- 
gence on  the  part  of  persons  employed  oy 
the  plaintiffs.  Can  it,  under  these  circum- 
stances, be  said  that  the  ship  was  prop^ly 
navigated  with  respect  to  the  cargo  earned  from 


the  commenoement  to  the  end  of  the  vojtgif 
The  port  was  unclosed  at  the  commencement  d 
the  voyage,  and  continued  unclosed  during  ths 
whole  of  the  voyage ;  and  I  thiidc  that  ^itt 
amounted  to  improper  navigation  of  the  ship 
with  respect  to  the  cargo  carried.  As  to  ue 
authorities,  I  only  desire  to  add  that  I  do  not 
deal  at  all  with  the  cases  in  which  similar 
words  in  bills  of  lading  have  been  discasaed 
and  construed,  because  I  do  not  think  that 
those  cases  are  in  point.  I  will  refer  to  two 
cases  only.  In  Qood  v.  The  London  Sieam- 
ship  Owners'  A$8ooiation  (ubi  gup.)  Willes,  J. 
said  that  "  improper  navigation,  within  the 
meaning  of  this  d^d,  is  something  impropertj 
done  with  the  ship  or  part  of  the  ship  in  tM 
courae  of  the  voyage ; "  but  I  do  not  thiuk  Out 
the  learned  judge  intended-  by  those  words  to 
coufiue  the  meaning  of  the  term  to  things 
actually  done  by  some  fauid  during  the  actnil 
voyage,  and  I  think  that  it  applies  equally 
to  a  thing  done  before  the  voyage,  and  con- 
tinued through  it.  In  the  case  <  S  The  WoHb- 
worth  (49  L.T:.  Eep.  N.  S.  715;  51  L.  T.Eqi. 
N.  S.  558 ;  9  P.  Div.  20, 145)  the  default  occorred 
before  the  commencement  of  the  voyan,  and 
the  Master  of  the  Bolls  there  says  (51  L.T.  Bea 
N.  S.  659;  9P.  Div.  147):  "  Although  the  negli- 
gence occurred  before  the  vessel  started,  its 
effect  was  continuous,  and  operated  while  the 
ship  was  on  her  voyage."  It  is  quite  true  that, 
in  that  case,  the  act  of  negligence  operated  with 
respect  to  the  ship,  whereas  in  the  present 
case  it  operated  with  respect  to  the  goods ;  hot 
[  do  not  think  that  that  constitutes  a  fatal  distio^ 
tion,  and  I  ther^ore  think  that  the  plaintiffs  an 
entitled  to  judgment. 

Wills,  J. — I  am  of  the  same  opinion.  Hie 
case  is  not  free  from  difficulty,  and  the  course 
which  the  argument  took  is  an  illustration  of  the 
danger  of  trying  to  arrive  at  the  meaning  ti  a 
term  in  a  particular  contract  by  the  aid  of  the 
construction  placed  upon  the  same  term  in  a 
contract  of  a  totally  different  nature.  lo  this 
case  there  is,  I  think,  singularly  little  to  be 
gathered  by  way  of  illustration  from  the  cases. 
With  regard  to  cases  dealing  with  bills  of 
lading  the  words  which  we  have  to  construe  tre, 
in  the  generality  of  cases,  found  in  connectimi 
with  a  number  pf  other  words  which  have  sndi 
a  large  effect  in  limiting  or  extending  their  mean- 
ing that  we  can  gather  ont  little  from  them  aa  to 
the  construction  of  the  words  when  standing,  as 
thev  do  here,  by  themBelves.  In  the  same  way 
witn  reference  to  the  ease  of  The  Wariworthj  the 
section  of  the  Uerehant  Shipping  Act  there  oob- 
strued  deals  with  a  state  of  thrngs  bo  different 
from  this  contract  of  insurance,  that  we  are  in 
duigerof  being  misled,  rather  than  guided,  by  the 
construction  of  the  word  in  such  widely  different 
circumstances.  Looking,  then,  at  the  contract 
itself,  the  covenant  which  we  have  to  construe 
was  clearly  intended  to  indemnify  the  owner  trf 
any  ship  entered  on  the  books  of  the  assoctatioa 
from  any  losses  he  might  sustain  by  reason  of 
the  goods  he  may  be  carrying  in  the  ship  being 
damaged.  The  circumstances  under  whicn  be  is 
to  be  indemnified  are  not  confined  to  cases  in 
which  there  is  no  negligence  on  his  part,  because 
the  majority  of  the  cases  to  which  the  Nicies  <tf 
association  apply  are  cases  in  which  the  shqn 
owner  or  his  servants  are  gaU^y  of  negligCBO^ 

Digitized  by  VjOOglC 


Aug.  aO,  1887.] 


THB  LAW  TIMES. 


[Vol.  LVI.,  N.  s.— 867 


Q.B.  Dir.] 


no  that  there  is  no  force  in  the  argument  that  he 
oneht  not  to  be  protected  from  the  consequences 
of  his  own  negligence  in  sendins  the  ship  to  sea 
in  an  nnfit  state.  The  question  we  have  to  decide 
is  as  to  what  was  in  contemplation  of  the  parties 
to  this  contract  at  the  time  tney  entered  into  the 
agreement.  The  only  case  which  is  sufficiently 
senuane  to  the  present  to  throw  light  upon  it  is 
that  of  Qood  V.  The  London  Steamehip  Ovmere' 
Mtdaal  ProteeHng  AMKieiaiion  {vbi  tup.).  In  thav 
(Nwe  a  literal  interpretation  waa  placed  upon  the 
words  "  improper  navigation  "  occnrring  in  a  con- 
tract of  indemnity.  Damage  was  done  to  goods 
which  were  being  carried  in  the  ship,  and  it  was 
held  that  these  words  covered  a  state  of  things 
which  did  not  endanger  or  even  delay  her.  The 
only  difference  between  that  case  and  the  present 
is  that  there  the  improper  act  was  done,  and  the 
improper  condition  of  the  ship  with  respect  to 
the  cargo  supervened  while  the  ship  was  on  the 
voys^j^.  Here  these  things  occurred  before  the 
ship  set  sail.  Is  that  a  valid  distinction?  I  do 
not  think  that  this  distinction  waa  present  to  the 
minds  of  those  who  prepared  this  contract.  If 
those  who  framed  it  had  intended  to  draw  this 
fine  distinction  between  an  improper  condition  of 
the  ship  with  respect  to  the  cargo  before  sbn  set 
Bul  and  after  she  set  sail,  they  would  luve  intro* 
dnoed  words  to  indicate  the  distinction.  The 
ease  of  a  ship  sent  to  sea  with  the  hatches  open 
has  been  diecnssed,  and  it  is  not  denied  that,  if 
tlut  were  done,  and  the  hatches  were  left  open, 
the  weather  being  snch  that  the  act  would  not 
impede  or  endanger  the  ship,  but  wonld  damage 
the  cargo,  there  would  be  improper  navigation  of 
the  ship  with  respect  to  the  cargo.  What  is  the 
difference  between  failing  to  remedy  that  defect, 
and  failing  to  stop  up  the  hole  which  was  in  this 
case  left  open  in  the  snip's  side?  The  only  differ- 
ence I  am  able  to  see  is,  that  in  the  one  case  the 
cause  of  the  mischief  would  be  apparent,  and  in 
the  other  it  would  not  be  so,  which  is  equivalent 
to  saying  that  in  the  one  case  there  would  be  a 
negligent  act,  and  in  the  other  there  would  not ; 
and  therefore  to  draw  this  distinction  wonld  be 
to  construe  the  term  "  improper  navigation  "  as 
implying  and  depending  upon  negligence.  I 
agree,  therefore,  with  my  orother  in  tfainkm^  that 
the  sending  of  this  ship  to  sea  with  a  hole  in  her 
side  was  improper  navigation  of  the  ship  with 
respect  to  the  goods,  and  that  there  must  be 
judgment  for  the  plaintiffs,  with  costs. 

Judgment  for  theplavntiffe. 

Solicitors  for  the  plaintiffs  and  for  the  defen< 
dants,  Qregory,  RowcUffee,  Itawle,asid  Johnetone, 
for  HiU,  OiokiMton,  lAglMotmd,  and  Diekintonf 
Liverpool. 
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COURT  OF  APPEAL. 

May  14, 19,  and  20. 
(Before  Cottos,  LnmuiT,  and  Bowen,  L.JJ.) 
Re  HiLLEABT  AXD  Tatlob.  (a) 

OH  AFPEAL  nOH  THB  CHABCEBT  SIVISIOB. 

Practice— Coet$   Shorthand  notat — Juritdiotion  to 
dired  taJeing. 

Neither  a  taxing  matter  nor  a  jvdge  haajuritdic- 
«on  <o  dtrarf  thorthand  noise  of  any  proeeedingt 
to  be  taken.  M.  and  0.  had  aited  at  toUoitore  to 
a  fbrm  of  diatiUeTe  m  wrrying  out  a  number  cf 
mortgagea  and  leaaea  hy  the  firm.  An  order 
having  been  made  for  taatation  of  the  hiUa  of 
cottt,  the  taxing  matter  suggetted  that  a  thort- 
hand  note  aho*dd  be  taken  of  the  evidence  adduced 
before  him.  The  parties  agreed  to  the  view  taken 
by  the  tajfing  mcuter,  and  each  had  a  note  taken. 
The  iasnng  matter  allowed  one-half  of  the  eotta 
of  the  noiea,  stating  at  hit  reason  for  to  doing 
Owi  the  parties  ought  to  have  made  an  arrange' 
meitt  to  divide  aneh  costs  between  them.  Thia 
alUnpanee  waa  objected  to  on  the  ground  thai  the 
taxing  master  had  no  jurisdiction,  htt  Stirling, 
J.  held  thai  a  tawing  master,  as  weU  as  a 
judge,  had  potoer  to  direct  a  shorthand  note  to 
be  taken  of  tka  evidenee  given  before  him,  and . 
to  aliow  the  eoata  tff  the  notaai  (56  L.  T.  Bop. 
N.  8. 166.) 

Seld,  on  appeal,  Aat  there  waa  no  such  power,  hut 
thai,  the  pofiiea  having  agreed  to  talx  notes,  m 
the  abatmee  of  evidence  to  show  whose  fault  it  wo* 
that  no  arrangemant  had  been  made  at  to 
dividing  the  eotU,  the  tasting  matter  waa  right  in 
deciding  tiuU  the  •ams  eoata  should  he  allowed  aa 
if  only  one  note  had  been  ttiJeen. 

IfESSBS.  HiLiiABT  and  Tatlob  had  acted  as  soli- 
citors for  the  firm  of  Holland  and  Co.,  of  which  Kr. 
A.  Kirby  was  a  member.  In  pursuance  of  an  order 
made  in  1882  by  Hall,  V.O.  a  number  of  bills  of 
costs,  delivered  to  Mr.  Kirby,  were  carried  in  for 
taxation. 

The  taxing  master  suggested  that  a  shorthand 
note  should  Be  taken  of  toe  evidence  given  before 
him.  The  parties  agreed  in  that  view,  and  each 
party  had  a  shorthand  note  taken, 

In  taxing  the  costs  of  the  taxation  the  taxing 
master  allowed  one-half  of  the  costs  of  these 
shorthand  notes,  stating  as  his  reason  for  so 
doing  that  he  considered  that  the  parties  ought 
to  bave  made  an  arrangement  to  divide  such 
costs  between  them. 

Messrs.  HiUeary  and  Taylor  took  out  a  snmrnona 
to  review  the  taxation,  and  objected  to  this  allow- 
ance on  the  ground  that  the  taxing  master  had  no 
inrisdiction  to  make  such  an  order  on  a  tsxation 
between  party  and  party. 

The  summons  was  adjourned  into  court,  and 
heard  on  the  15th  Feb.  1887  before  Stirling.  J., 
who  held  that  the  taxing  master  in  such  a  case 
had  the  same  discretion  as  a  judge  in  court 
trying  an  action  upon  evidence  would  have  had, 
and  that  a  judge  m  such  a  case  bad  jurisdiction 
to  order  a  shorthand  note  to  be  taken.  He  accord- ' 

(a)  Saported  br  ram  EvAM,  Emh  BwiIalBr«M«w. 
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inglj  overruled  che  objection :  (56  L.  T.  Bep.  K.  S. 

Hilleary  and  Taylor  appealed. 

Maclean,  Q.C.  and  Normandy  for  the  appellants. 
—There  waa  no  jarisdiction  in  the  taxing  master 
to  direct  shorthand  notes  of  the  evidence  to  be 
taken,  and  no  costs  ought  to  have  been  allowed 
in  respect  of  them. 

Haatinge,  Q.O.  and  3fa4dlow,tar  the  respondent, 
cited 

Re  London  and  Birmingham  Railway  Company, 
6W.B.141J 

Clark9  V.  Malpas,  7  L.  T.  Bep.  N.  8.  650 ;  81  Bmt. 

554. 

Maclean  replied. 

CoTTOH,  L.J.,  delivered  jadgment  upon  the  other 
items  of  the  bill,  and  proceeded : — I  will  now  deal 
with  the  costs  of  employing  a  shorthand  writer  to 
take  notes  of  the  evidence  before  the  taxing 
master  and  the  cost  of  the  transcript  of  the  notes 
of  such  evidence.  We  have  frequently  in  this 
court  had  occasion  to  express  onr  opinion  as  to 
the  great  and  unnecessary  expense  occasioned  by 
allowing  such  notes,  and  have,  therefore,  generally 
refused  to  allow  any  costs  in  respect  of  them, 
except  under  very  special  circumstances.  How- 
ever, I  think  the  charge  in  this  particular  case 
ought  to  be  allowed,  though  not  qnit-e  on  the 
grounds  taken  by  Stirling  J.  In  my  opinion, 
there  is  no  power,  either  in  the  taxing  master  or 
the  judge,  to  order  that  the  costs  of  taking  short- 
hand writers  notes  shall  be  incurred.  The  tax- 
ing master,  chief  clerk,  or  judge  onght  himself  to 
take  notes  of  the  evidence,  out  he  has  no  jurisdic- 
tion to  order  shorthand  writers*  notes  to  betaken. 
In  this  case,  pvidence  in  matters  of  a  very  com- 
plex character  was  taken  before  the  taxing-master, 
and  he  suggested  to  the  parties  that  a  shorthand 
note  of  the  evidence  should  bo  taken.  Both 
parties  concurred  in  this  sugfiestion,  and  agreed 
that  the  notes  should  be  taken.  If  one  of  the 
parties  had  objected,  then  it  would  have  been  a 
different  matter.  But  that  does  not  solve  the 
question  whether  this  particular  charge  should  be 
allowed,  for  here  both  parties  took  shorthand 
notes  of  the  evidence,  and  the  taxing  master  has 
allowed  Kirby,  the  saccesaful  party,  only  half  the 
costs  of  the  shorthand  notes.  Is  that  right  ?  I 
think  the  reasonable  and  prcper  course  would 
have  been  to  have  only  one  set  of  shorthand 
notes  taken,  and  for  the  parties  to  have  made  an 
arrangement  for  that  pnrposc.  Bnt  no  such  ar- 
raneement  has  been  made,  and,  in  the  absence  of 
evi&nce  to  show  whose  fault  that  was,  the  taxing 
master  was,  in  my  opinion,  right  in  allowing  the 
succcBsful  party  only  such  costs  as  could  have 
been  given  if  a  reasonable  and  proper  method  of 
taking  the  notes  had  been  adopted. 

LiNDLEY,  L.J. — I  quite  a^ree. 

BowBK,  L.J.- — I  wish  to  add  fme  word  as  to  the 
shorthand  notes,  and  to  express  my  unquali- 
fied assent  to  all  that  fell  from  Cotton,  L.J. 
It  must  not  be  taken,  from  the  result^of  our 
decision,  that  we  have  expressed  an  opinion 
that  the  practice  of  taking  shorthand  writers' 
notes  of  tne  evidence  is  a  reasonable  course  of 
practice  to  bo  generally  pursued,  or  that  a  tailing 
master,  or  even  a  judge,  has  power  to  order  it  to 
be  done.  On  the  contrary,  in  most  cases  it  would, 
in  my  opinion,  be  unreasonable  and  unnecessary. 
But  the  very  special  facts  of  this  case  make  it 
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impossible  for  us  to  differ  from  the  }adgmcnt  in 
the  court  below.  The  taxing  mavter  ex^vssedan 
opinion  that  shorthuid  notes  should  do  taken. 
I  think  he  had  no  power  to  order  that  to  be  done. 
The  parties,  however,  assented,  and  the  appdlams 
gave  notice  that  they  would  employ  as  shortfaaod 
writer  a  clerk  in  their  own  employment.  Mr. 
Metcalfe  accordingly  brought  a  shorthand  writer 
of  his  own.  I  think,  therefore,  that  the  fact  of 
there  being  two  shorthand  writers  was  reaUy 
caused  by  the  action  of  the  appellants;  wefasTS 
had  occasion  to  notice  how  the  two  ahorthaad 
notes  differ.  I  think  Messrs.  HiUeaiy.  there- 
fore, cannot  complain  of  having  to  pay  half  the 

ApjH>al  dimiMSiL 

Solicitors:  R.  J.  Gooch;  B,  2£«Ud^e. 


May  26  and  27. 
(Before  Coiroir,  LmnLET,  and  BowBir,  LJJ.) 
Be  OsirauL  Bahk.  Cobfoutiov.  (a) 

APPEAL  FKOV  THE  OHAKCBKT  DIVISIOH. 

Company — Winding-up— 8aU  €if  auett  m  Woe— 
JwriMttcUon—SancHon  of  murt  to  eondUioiuA 
contract  —  Jvdieial  dMordton — Avpeal—^joar- 
paniet  Act  1862  (25  Sr  26  Viet.  e.  89f,  «s.  94. 95— 
8aU  of  Land  by  Auction  Act  1867  {HO  ^  31  Fief. 
&  48). 

Beet.  9b  of  the  Companiee  Act  1862  enabUt  the 
q^ctoZ  Uquidaior  qf  a  company  m  couru  of 
vtinding-vp,  %oUk  the  aanetion  of  the  eouri^  to  eeU 
the  lohMC  of  the  assefe  of  the  company  en  bloc  _ 

Although,  a$  a  general  rule,  when  a  Uquidaior  it 
propoaing  to  sell  the  ateeta  of  the  company  with 
the  sanction  of  tlie  court,  it  ie  proper  to  obtain  a 
valuation  of  the  property  to  be  eold,  yet  the  eoHrt 
will,  in  the  abaence  of  auch  a  valuation,  sanction 
a  sale  under  peculiar  circumstances — e.g.,  when 
an  early  sale  is  desirable  and  the  ateeta  are  large, 
in  distant  and  different  parts  of  the  world,  and 
of  fiuef  uating  value. 

WhenaaJced  to  sanction  a  contract  for  the  saU  of 
the  aaaeta  of  a  company  in  liquidation,  the  court 
is  justified  in  acting principculy  on  the  infonna- 
tion  of  the  court  and  the  liquidator  in  tie 
winding-up,  tvithovi  requiring  strict  proof  of  aU 
the  drcumstancea. 

It  is  a  atrong  ground  for  ordering  an  early  $aSt 
of  the  asaets  that  the  liquidator,  by  retaining 
possession  of  the  asaets,  i«,  by  reason  ef  thar 
peculiar  eJMraeter,  carrying  on  a  apeadatiOH 
whidt  may  involve  the  credits  in  loss,  orgreaUy 
diminish  tlieir  cliances  of  being  paid. 

The  judge  to  whose  court  a  toinding-np  is  attached 
has  a  judicial  discretion  aa  to  sar^toning  a  sale 
qf  the  company''8  assets  under  aecl.  95  cf  the 
Oo^npaniea  Act  1862. 

Although  an  appeal  Hen  from  the  Kcercise  of  such 
discretion,  yet  the  Court  of  Appeal  %eiU  only 
interfere  (1)  when  the  judge  has  decided  on  a 
matter  not  within  his  discretion  t  (2)  when  hit 
assumed  diaeretion  hat  been  eseereited  on  wrong 
princij^st;  (3)  when  tome  great  lost  «3l  be 
occasioned  by  a  clearly  erroneous  exercise  tf  dit- 
eretion. 

The  order  of^  Chitfy,  J.,  eanetionitu  a  eonirad 
under  special  terma  for  the  sale  <^ the  aeieta  tf 

a  company  in  liquidation,  affirmed. 

(o)  BqrarUd  by  Fuse  Etahs  EaQ^^Btnimar-at-lAW, 
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Per  Chif  ty,  J. :  When  tk«  court  hat  tanctioned  a 
conditional  private  contract  for  the  MalA  of  the 
OMsets  of  a  company,  the  court  ought  not  to  enter- 
tain a  aubeeqtient  (even  higher)  offer  from  another 
person,  as  such  a  pradiee  u  within  the  principle 
eondentned  by  the  Sale  of  Land  by  Auction  Act 
1867. 

Be  Bartlett ;  Newman  v.  Hook  (44  L.  T.  Rep.  N.  S. 
17;  16  Ch.  Div.  561),  approved  hy  ChUty,  J. 

The  Oriental  Bank  Corporation  was  on  the  3rd 
Ua^  1884  ordered  to  be  wonnd'Op  on  a  creditor's 
petition,  under  the  proTisions  of  the  Companies 
Acts  1862  and  186^. 

The  order  was  made  by  Chifcty,  J.,  and  ]\fr. 
T.  A.  Welton  was  appointed  officifJ  liquidator. 

By  an  agreement  under  seal  dated  the  18th 
March  1887,  and  made  between  the  corporation, 
by  T  .A.  Abercromby,  the  official  liquidator  thereof 
of  the  first  part,  the  said  T.  A.  Welton  of  the 
second  part,  and  the  Assets  Realisation  Com- 
pany Limited  (thereinafter  called  "the  com* 
pany  ")  of  the  third  part,  it  was  witnessed  that, 
snbject  to  the  confirmation  of  the  judge  to  whom 
the  winding-up  of  the  corporation  was  assigned, 
it  was  agreed:  (1)  that  the  corporation  and  the 
oflScial  liqaidator  should  sell,  and  the  company 
should  purchase,  all  tbe  real,  and  personal,  and 
immovable,  and  moTablo  property,  effects,  and 
things  in  action  of  the  corporatitui,  and  of  the 
official  liquidator  in  his  capacity  of  official  liqui- 
dator; and  in  particnlar,  but  not  so  as  to  limit 
tbe  foregoing  dfescription,  that  such  sale  and  pur- 
chase should  comprise  (a)  certain  specified  estates 
in  Ceylon  and  Mauritius,  and  all  other  the  real 
estates  of  the  corporation  situate  in  Ceylon, 
Haoritius,  or  elsewhere  which  a*'-  the  date  of  the 
agreement  were  vested  in  or  belonged  to  the  cor- 
poration or  the  official  liquidator,  nr  in  or  to  any 
person  or  corporation  in  trust  for,  or  on  behalf  of 
them,  or  either  of  them,  with  the  rights, 
members,  and  appurtenances;  (6)  the  rights  at 
the  date  of  the  agreement  possessed  by  the 
official  liquidator  and  the  corporation  in  the  pro- 
perty comprised  in  the  schedule,  ar.d  in  all 
accounts  representing  estates  or  outlay  upon 
estatea,  and  in  all  balances  due  to  tbe  corpora- 
tion or  the  official  liquidator  on  aooonnt  of  the 
cnltivation  of  any  estates,  and  in  all  securities  real 
or  personal  held  by  the  corporation  or  the  official 
liquidator,  and  in  all  sums  of  money  secnred 
thereby,  and  in  all  notes,  hills,  booU  and  other 
debts,  cash  balances  and  other  credits,  and  in  all 
Bums  due,  or  which  might  become  due,  from  any 
crontributory  of  the  corporation  of  whatever 
class,  and  in  all  claims  in  tbe  bankruptcy, 
liquidaMon,  wmding-np,  or  insolvency  of  any 
person  or  company,  and  in  all  goods,  chattels, 
effects,  and  personal  property  whatsoever  and 
wheresoever  which  at  the  date  of  the  agreement 
was  or  were  vested  in  or  belonged  the  corpora- 
tion, or  the  official  litjuidator,  or  in  or  to  wiy 
person  or  corporation  in  trust  for,  or  on  behalf 
of  them  or  eitfaw  of  them. 

B^  clause  4  it  was  agreed  that  tbe  official 
liquidator  would  apply  to  the  court  for  auch 
order  or  orders  as  might  be  required  for 
making  calls  on  and  ordering  payments  thereof 
by  all  or  any  of  the  contribntones  of  the  cor- 
poration then  settled  or  thereafter  to  be  settled 
on  the  list  of  contributories,  to  the  estent  of 
their  liability  for  or  towards  payment  of  all  or 
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any  sums  the  court  might  deem  necessary  to 
satisfy  the  debts  and  liabilities  of  the  corpora- 
tion, and  the  costs,  charges,  and  expenses  of 
winding  it  up,  and  would  do  all  snch  acts  and 
things  as  might  be  proper  to  augment  the  assets 
of  the  corporation  mtended  to  oe  thereby  sold, 
and  to  diminish  the  liabilities  thereof. 

By  way  of  consideration  the  agreement  pro- 
vided (clauses  6,  7,  and  8)  that  in  the  case  or  all 
claims  admitted,  or  proved  against  the  corpora- 
tion, in  respect  ot  which  the  claimants  had  agreed 
to  accept,  in  final  settlement,  a  dividend  of  l7f. 
in  the  pound,  and  in  respect  of  which  such  dividend 
of  17f.  in  the  ponnd  bad  not  been  paid,  the  com- 
pany should  anthorise  the  official  liquidator  to 
retain  out  of  the  moneys  in  his  hands  for  dis- 
tribution among  tbe  claimants  such  a  som  as 
should  bring  the  dividend  paid  to  such  claimants 
respectively  up  to  17«.  in  tne  pound ;  that  in  the 
case  of  all  claims  against  the  corporation  which 
had  been,  or  should  be,  before  the  date  of  tbe 
order  dissolving  the  corporation,  admitted  or 
proved,  except  those  in  respect  of  which  the 
claimants  baa  agi-eed  to  accept,  in  final  settle- 
ment, a  dividend  of  17«.  in  the  ponnd,  the  company 
should  in  the  first  place  anthorise  the  official 
liquidator  to  retain  out  of  the  moneys  in  bis 
hands  such  a  sum  for  distribution  among  the 
said  claimants  as  should  bring  the  dividend  paid 
to  them  up  to  15e.  in  tbe  pound,  unless  dividends 
amounting  to  15s.  in  the  pound  had  been  already 
paid  to  tnem;  that  the  company  should  also 
concur  in  tbe  arrangement  then  in  progress  for 
the  distribution  out  of  the  funds  of  the  corpora- 
tion of  a  further  dividend  of  Is.  Si.  in  the  pound, 
or  6^  per  cert.,  and  at  the  date  following  should 
make  such  payments  to  tbe  official  Uquiiiator  for 
distribution  amonrst  the  said  claimants  in  respect 
of  their  said  claims  as,  added  to  the  available 
funds  in  the  bands  of  the  official  liquidator,  would 
produce  the  following  dividends,  viz.:  A  dividend 
of  la.  Zd.  in  the  pound,  or  6^  per  cent.,  on  the  28tb 
Feb.  1888;  a  dividend  of  la.  3d.  in  the  pound,  or 
6i  per  cent.,  on  tbe  28th  Feb.  1889 ;  a  dividend  of 
1«.  m  the  pound,  or  5  per  cent.,  on  the  28th  Feb. 
1890.  But  the  official  liquidator  might  pay  such 
dividends  at  earlier  dates  if  the  funds  in  his  hands 
should,  without  any  payment  by  .the  company,  be 
sufficient  to  pay  the^  same,  and  he  was  not  to 
appropriate,  or  set  aside,  any  fnnds  to  meet  divi- 
dends upon  debts  or  claims  which  might,  by  the 
books  of  tbe  corporation  or  otherwise,  appear  to 
be  owing  by,  or  provable  against,  the  corporation, 
but  in  respect  of  which  no  claim  should  have  been 
actually  made  in  the  winding-up.  The  company 
were  also,  on  the  28th  Feb.  1890,  or.  if  the  afore- 
said dividend  of  1«.  in  the  pound  should  bf*  paid 
before  that  date,  then,  when  the  same  ehould  be 
paid,  to  make  to  the  official  liquidator  for  the 
benefit  of  the  Crown,  in  respect  of  the  debts  duo 
to  the  Crown  already  proviaionally  settled  by 
payments  amounting  to  19a.  in  the  pound,  a 
further  payment  of  9il.  in  the  pound. 

Subsequent  clauses  of  the  agreement  provided 
for  the  payment  by  the  liquidator  of  tbe  coats  and 
expenses  of  tbe  winding-up,  and  his  own  remn- 
neration  ont  of  the  funds  of  the  corporation,  and 
for  the  upkeep  of  the  corporation's  estate  in 
Ceylon  and  Itfauritius  by  theliqnidator  out  of  the 
assets  until  the  company  should  take  possession, 
and  after  that  date  for  their  upkeep  by  the  com- 
pany, the  company  being,  howeve]|^|^^^^^^^s 
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from  the  Ist  Dec.  1887  for  all  expenditure  ia 
respect  of  axxch  npkeep. 

The  other  material  provisions,  if  any,  and  the 
f^eral  facts  of  the  case,  are  referred  to  in  the 
3udgment8  of  Chitty,  J.  and  the  Lords  Justices. 

On  the  12tfa  May  1887  Chitty,  J.  made  an  order 
in  cfaambArs  suictioniiuf  the  wreement. 

The  New  Oriental  Buik  C^nporation  mored, 
before  Chitty,  J.  in  court,  that  the  order  made  in 
chambers  might  be  discharged. 

Bomer,  Q.C.  and  F.  B.  PahMr,  for  the  appli- 
cantB.— The  applicants  represent  creditors  wnoae 
claims,  amonnting  to  aboat  2,000»OOOZ.,  th^  have 
aoqnired.  The  total  amonnt  of  oreditora'  claims 
ia  between  six  and  seven  millions.  The  conditional 
contract  is  not  for  the  interest  of  the  creditors 
generallr.  The  applicants,  however,  are  willing 
to  pnrcnaae  on  similar  terms,  bnt  will  give  what 
irilf  amount  to  at  least  70,0001.  or  80,0001.  more; 
that  is  to  say,  they  will  pay  208.  in  the  pound  to 
the  unsatisfied  creditors,  and  accept  as  remunera- 
tion one-half  of  any  surplas  to  be  realised  after 
meeting  all  demands  and  the  costs  of  the  liquida- 
tion. Some  valoation  or  report  on  the  assets 
ought  to  be  required  before  the  contract  is 
sanctioned ;  at  present  there  is  no  evidence  that 
the  contract  is  for  the  benefit  of  the  creditors. 

Latham,  Q.C.  and  T.  H.  Wright  for  the  official 
liquidator.  —  The  official  liquidator  is  only 
endeavouring  to  do  his  best  for  those  interested 
in  the  liquidation.  The  risk  incurred  in  keeping 
1^  the  estates  in  Ceylon  and  Manritins  has  caosed 
him  much  anxiety,  and  has  influenced  him  in  this 
attempt  to  sell  the  assets  while  the  market  is  in 
a  t&vonrable  state.  With  the  ass^it  of  the  con- 
sultative committee,  which  had  been  appointed  in 
the  liquidation,  he  has  entered  into  a  negotiation 
with  the  Assets  Realisation  Company  and  another 
company,  and  has  accepted  the  offer  of  the  Assets 
Kealisation  Company,  which  is  the  only  formal 
tender  received  by  him.  The  present  applicants 
knew  what  was  going  on,  and  it  would  not  be  fair 
to  now  rescind  the  confirmation  of  the  agree- 
ment. If  these  proposals  are  entertained  delay 
must  necessarily  ensue,  as  many  matters  would 
have  to  be  considered,  amongst  others  the  ques- 
tion whether  the  constitation  of  the  applicants 
enables  them  to  carry  out  the  offer  which  they 
had  made.  The  duty  of  the  liquidator  is  to 
complete  the  liquidation  with  all  reasonable 
speed,  and  to  use  his  best  endeavoars  to  relieve 
the  corporation  from  carrying  on  ai^  bnsiness. 

MaeUan,  Q.C.  and  Vernon  It.  Stnith  for  the 
Assets  B^isation  Company. — ^The  court  ought 
not,  at  the  instance  of  a  thira  person,  to  re-open 
contracts  which  have  become  binding.  Snch  a 
course  is  a  return  to  the  principle  which  was 
repudiated  by  the  Ijegislature  when  it  abolished 
the  practice  of  opening  biddings :  (see  80  &  31 
Ttct.,  c.  48).  The  principle  thus  recognised  by 
the  statute  has  been  neld  applicable  to  every  con- 
tract to  sell  sanctioned  by  the  court,  whether  the 
sale  is  by  private  contract  or  pablic  auction ; 

Be  BaHUtt ;  Newman  v.  Hook,  41  L.  T.  Bap.  N.  8. 
17t  leClLDiv.  561. 

Bomer  replied. 

Ghittt,  J. — It  would  be  difficult  for  me  to  com- 
press into  the  shape  of  an  ordinary  judgment  all 
the  grounds  which  actuate  me  in  this  case.  But 
there  have  been  questions  before  me  continually 
vitb  regard  to  tm  aBsels  of  this  cotporatioiit  ana 
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I  have  become,  in  the  course  of  this  liquidation, 
fully  acquainted  with  the  nature  of  these  assecs. 
I  have  had  the  advantage  of  having  as  the  liqui- 
dator, who  is  an  officer  of  the  court,  a  ^ntlemen 
who  has  acted  with  discretion  and  judgment, 
and,  I  need  not  say.  with  perfect  honesty.  Now, 
the  official  liquidator  is  tne  officer  of  the  court 
under  the  statute  to  do  certain  things,  and  one  of 
the  main  things  is  to  sell  the  property  of  the 
company.    Another  power  wbicn  he  baa  ia  to 
carry  on  the  business  so  far  as  may  be  necessary 
for  the  beneficial  winding-i^p  and  sale.    In  these 
liquidations  the  tendency  is  to  keep  the  liquida- 
tion open  for  a  very  long  time.   Without  saying 
a  word  in  disparagemeht  of  other  liqnidators  and 
those  who  advise  them,  it  is  obvious  that  there  is 
a  bias  in  favour  of  keeping  open  the  liquidation 
by  reason  of  the  great  profit  which  accrues  to 
the  liquidators.    It  has  been  my  endeavour  in 
every  liquidation  to  try  and  reduce  the  compass 
of  tnis  as  far  as  possible — that  being  for  the 
benefit  of  those  who  are  realty  interesed  in  nine 
cases  oat  of  ten — viz.,  the  creditors ;  rarely,  I  am 
sorry  to  say,  does  anything  come  bock  to  the 
sharaholder.   In  addition  to  having  an  exc^ent 
liquidator,  foreseeing,  or  being  told  rather,  at  the 
commenoement  of  this  liquidation,  that  the  assets 
were  of  a  very  difficult  character  to  manage  waA 
maintain,  situated  in  all  parts  of  the  world,  and 
liable  to  remarkable  fluctuations  in  value,  I  cod- 
sented  to   appoint  a  consultative  committee. 
With  great  care,  and  after  consulting  all  the 
varions  interests,  as  iar  I  think  as  it  was 
possible  for  a  judge  to  do,  I  appointed  a  com- 
mittee to  assist  the  liquidator,  and  that  committee 
consists  of  independent  gentlemen  with  know- 
ledge of  the  affairs  relating  to  the  assets  of  the 
company.     These  gentlemen  were   cbosen  to 
assist  tne  liquidator;  they  were  not  entrusted 
with  any  authority,  for  this  reason,  that  in  liqui- 
dations there  is  a  great  advantage  in  having  one 
man  who  is  responsible.    If,  as  has  been  very 
often  the  case,  two  or  three  persons  are  intmstea 
wit^  antfaority.  they  sometunes  begin  to  thick 
they  are  Tepresentatives  of  this  interest  or  that 
interest,  and  this  divided  responsibility  leads  vetr 
often,  and  I  may  say  almost  inevitably,  to  mncn 
larger  expenditure.    Then  there  oomfi  between 
those  various  liquidators  compromises,  arrange- 
ments, and  BO  forth,  and  the  matter  is  not  so  well 
or  so  skilfully  conducted  as  when  there  is  only 
one  man,  thongh  of  course  one  man  assumes  and 
has  to  bear  a  much  greater  responsibility.  Where 
the  judge  finds  there  is  an  excellent  liquidator, 
he  mast,  to  a  considerable  extent  repoee  con- 
fidence in  him.   It  would  be  impossible  for  any 
judge  of  the  Chancery  Division  to  go  through 
all  tbe  mass  of  details  relating  to  such  a  failure 
as  this.   It  is  the  most  gigantic  liquidation  that 
has  yet  occurred,  the  largest  in  pomt  of  mon^, 
the  largest  in  point  of  aasets.  and  the  largest  m 
point  of  indebtedness ;  and  it  has  not  Men  a 
sham  bnt  a  real  liquidation.  Hba  soms  go  into 
millions,  the  claims  of  creditors  amnonting  to 
about  7,000,0001.   Now,  I  quite  agree  with  the 
argument — ^it  is  Mr.  Palmer's  argument  raUier 
than  Mr.  Bomer's,  bnt  Mr.  Bomer  adopts  it — 
that  when  a  liqui^tor  comes  for  the  sanction  of 
the  court  to  a  contract  the  judge  must  exercise 
judicial  discretion.   In  this  case  the  assets  are 
of  the  most  speculative  character.   They  are  far 
tiie  most  part  in  the  island  of  Maorititt&and  are 
Digitized  by  VjOOQlC 
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not  simply  ownersbips  of  estates,  but  to  a  large 
extfint  charges  upon  estates — not  merely  first 
charges,  bnl  charges  oi  every  degree.  Besides 
that,  the  corporation  is  interested  in  companies 
which  are  interested  in  charges  or  in  ownerships. 
The  estates  in  the  Mauritius  are  a  great  distance 
from  this  country,  and  in  order  to  keep  up  the 
value,  such  as  it  is,  of  the  assets,  it  has  been  con- 
stantly necessary  to  make  large  advances  to  pre- 
vent foreclosure  by  persons  claiming  a  prior 
interest,  to  prevent,  in  some  way  or  other,  the 
company's  assests  being  sacrificed.  At  the  same 
time  that  has  had  to  be  done  as  judiciously  as  can 
be,  so  as  not  to  throw  away  any  money.  In  the 
rranit,  to  put  it  shortly,  aomethmg  like  180,0001. 
in  bard  cash  has  been  necessarily  advanced  yearly 
for  tbe  up-keep.  Now,  that  is  not  the  kmd  of 
thing  that,  in  my  opinion,  ought  to  be  allowed  to 
go  on.  It  was  necessary  not  to  let  these  assets  go 
in  the  first  instance,  because  if  one,  or  two,  or 
three  had  gone  cheaply,  down  would  have  gone  the 
jxice  and  value  of  the  assets  in  the  island ;  and  it 
■was  necessary,  in  order  to  harden  the  market,  not 
only  in  the  Mauritins,  but  Ceylon  and  other 
places,  to  sustain  and  nourish  the  assets  so  as  to 
prevent  them  falling  rapidly  in  the  market,  one 
after  the  other,  in  which  case  there  would  have 
been  a  great  loss.  That  has  been  done,  with  a  view 
to  prevent  loss  to  the  creditors,  under  sect.  95  of 
the  Companies  Act  1862,  which  enables  the  liqui- 
dator, with  the  Ranction  of  the  conrt,  to  carry  on 
the  business  of  the  company  so  far  as  may  be 
necessat^  for  the  beneficial  winding-up  of  the 
same.  Sow  the  assets  are  not  only  distributed  in 
the  way  I  have  mentioned,  but  they  are  pecu- 
liarly open  to  risk  by  reason  of  the  region  in  which 
they  are  situated.  As  the  liquidator  says  in  bis 
affidavit,  the  value  of  the  return  for  the  mon^ 
expended  year  by  year  is  liahie  to  very  great 
risKs.  Ih  the  Mauritius  a  hurricane  may  occur 
and  destroy  the  benefit,  to  a  large  extent,  of  tA\ 
the  expenditure.  There  is  a  risk,  therefore,  from 
the  ordinary  operations  of  nature.  There  is 
risk,  too,  of  another  thing,  which  has  not 
occurred  in  this  case,  and  that  is  the  risk  of 
having  iartje  sums  of  money  out  in  foreign  agents' 
hands.  The  liquidator  of  course  cannot  go  to  the 
Mauritins,  or  to  Ceylon,  or  to  Natal,  or  to  the 
other  various  parts  of  the  world  where  these 
assets  are,  but  he  is  obliged  to  act  by  agents  under 
power  of  attorney.  So  far  as  I  know,  everything  has 
gone  on  smoothly  in  that  respect,  but  there  is  a 
risk  all  this  time  m>m  large  sums  of  money  having 
to  remain  in  various  parts  of  the  world.  Assets 
bave  been  sold  from  time  to  time,  and  it  has  been 
thf*  endeavour  of  the  liquidator,  and  I  have  sanc- 
tioned all  he  has  done,  to  bring  the  assets,  when* 
ever  he  reasonably  can,  into  the  market.  The 
liquidation  has  been  going  on  for  three  years,  uid 
there  remains  a  considerable  portion  of  assets 
of  the  class  which  I  have  been  describing,  undis- 
posed of.  In  these  circumstances,  six  month  ago, 
to  speak  roundly,  the  liquidator  considered  it 
right  to  try  to  sell  the  remaining  assets.  Nego- 
tiations took  place  with  persons  who  were  likely 
to  bid.  It  was  impossible,  of  course,  to  sell  them 
except  in  some  special  manner,  because  there  is 
no  iwrson  who  could  take  the  risk  of  buying  thme 
foreign  asseta  in  this  kind  of  way.  The  result 
was  that  a  certain  other  corporation  allied  to  the 
present  bank,  made  a  proposition,  and  at  last,  after 
considerable  disouBsion,  Uie  matter  was  brought 
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to  a  bead  by  a  firm  offer  on  the  part  of  the  Assets 

Bealisation  Company.   Now  that  offer  assumed 
a  definite  shape  as  long  ago  as  the  18th  Jan.,  and 
it  has  been  put  iuto  the  perfect  shape  of  a  con- 
tract, with  all  the  details  and  conditions  of  such 
a  contract  as  is  required  in  a  matter  of  this  kind, 
because  a  simple  contract  with  a  few  clauses, 
such  as  would  be  proper  in  the  case  of  a  sale  of 
land  in  England,  would  have  been  entirely  inade- 
quate.  There  were  all  kinds  of  provisions  and 
stipulations  which  had  to  he  put  m,  and  as  long 
ago  as  the  18th  March  the  contract  was  put  into 
due  form  and  sealed  by  the  Assets  Company. 
Then  the  summons  was  taken  out,  and  that  came 
before  the  chief  clerk  a  few  days  afterwards.  Up 
to  this  time  the  new  bank  had  made  no  proposi- 
tion, I  think,  and  from  that  time  until  it  came 
before  me  a  few  days  ago  in  chambers  the  new 
bank  were  really  only  askini;  for  delay.   I  do  not 
mean  by  that  to  impute  anything  to  tnem  beyond 
that  they  were  anxious  to  be  obstructive ;  but 
nothing  more  would  they  do.    When  the  matter 
came  before  me  at  cliamliers,  I  still  asked  whether 
tb^  had  any  propcwition  to  make.   The  other 
corporation  had  retired.   They  made  their  offer 
and  found  they  could  not  go  on  ;  they  could  not 
offer  80  much  as  the  present  assets  company,  and 
the  new  bank  had  an  opportunity  then  and  there 
of  making  an  offer  or  of  getting  a  respite  or  delay, 
which  would  have  been  granted  to  them  readily 
if  they  had  said  by  their  counsel  or  solicitor  that 
they  were  ready  to  make  some  offer.   But  the 
effect  of  the  evidence  which  was  put  forward 
before  me  was  that  they  could  not  make  any  offer 
at  all,  and  the  statement  of  their  counsel  was  to 
that  effect.   I  would  willingly  have  ^ven  them 
more  time  to  consider  the  matter  if  it  hod  been 
with  a  view  of  doing  business,  but  the  sort  of 
thing  whidh  was  suggested  was :  "  Ton  have  not 
a  proper  valuation  of  these  assets."   Mr.  Palmer, 
who  argued  the  case  admirably  in  chambers,  put 
that  proposition  before  me,  and  it  seems  to  me 
that  was  one  of  the  grounds,  if  not  the  principal 
ground,  upon  which  they  rested.     Now,  I  say 
emphatically  that  no  man  on  earth  could  put  any- 
thing like  a  mathematical  value  upon  these 
assets.    I  asked  whether  I  was  to  send  a  valuer  to 
travel  through  the  colonies.  Of  course,  the  answer 
was  "No,"  because  as  he  was  valuingfirst  oneestate, 
and  then  another,  and  then  another,  the  value 
would  have  fluctuated  day  by  da^.   For  there  in 
another  matter  that  I  may  mention  in  speaking 
of  the  valuation  of  these  assets,  and  that  is  the 
remarkable  variations  which  occur  from  time  to 
time  in  the  value  of  the  produce  of  the  estates  in 
the  London  and  other  markets — sugar,  for  in- 
stance, going  up  and  down  a  halfpenny  or  a 
penny,  which  makes  a  considerable  difference 
with  regard  to  the  value  of  the  property.  An 
aflidavit  by  Mr.  M'Donald  was  produced  to  me, 
in  which  he  states  the  case  very  candidly.    It  is 
impossible,  he  says,  to  ascertain  the  value  of  the 
assets  with  even  approximate  accuracy.  That 
states  it  very  fairly  from  his  point  of  view,  though 
I  think  it  is  not  correct  simply  as  it  stands  there. 
I  think  the  liquidator  and  the  judge  in  chambers 
have  been  enabled  to  ascertain  the  value  with 
sufSciect  accuracy  for  the  purposes  of  this  con- 
tract.  Thrae  are  some  of  the  principal  reasons, 
and,  to  put  it  shortly,  the  liquidation  has  gone  on 
long  enough,  and  the  estate  has  bem^put  to  great 
risk  by  these  advances.^  '^^^d'^'^^^^^r^ 
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fully  considered  by  the  liquidator  and  his  con- 
Bultative  committee,  who  had  advised  him  to  hold 
out  for  a  little  more,  and  who  had  got,  I  think, 
some  extra  fraction  in  the  poand,  making  the 
total  price  come  up  to  such  a  sum  as  would  give 
19e.  9d.  in  the  pound  to  every  creditor  in  this 
liquidation.  They  thought  that  was  proper  and 
beneficial;  the  liquidator,  whose  oath  I  am  not 
bound  to  require  to  orenr  proposal  be  sub- 
mits to  me,  had  b^  his  affidavit  said  in  plain 
terms  that  in  his  opinion  it  was  beneficii^ ;  and  a 
member  of  the  committee  appeared  before  me 
personally,  and  entered  into  expl&natitms  and 
stated  the  resolntionfl  I  have  mentioned.  I  think 
the  matter  was  long  enough  open  and  fairly  con- 
sidered, and  that  the  result  was  and  is  that  the 
discretion  was  reasonably  and  properly  exercised 
in  chambers.  I  should  not  hesitate,  in  a  case 
where  it  was  otherwise  right  to  do  so,  to  say,  as  I 
have  on  one  or  two  occasions,  that  the  order  made 
in  chambers  was  erroneous,  if  I  thought  it  was 
erroneons.  But,  honestly  turning  over  the  matter 
again,  I  think  the  best  has  been  done  for  the 
creditors.  I  may  mention  one  more  point.  The 
Grown  had  five  claims,  and  the  Crown  agreed  to 
take  19s.  in  the  pound  some  years  ago,  with  a 
right  to  come  in  and  share  in  anything  which 
come  beyond  the  19f.  That  was  the  view  t^en 
some  couple  of  years  ago,  or  so.  Other  creditors 
some  time  since — the  exact  data  I  cannot  ^ve — 
were  willing  to  take,  and  did  take,  17$.  in  the 
pound,  but  by  reason  of  the  management  of  the 
liquidator  the  price  in  the  market  (because  there 
is  a  price  in  the  market),  for  the  claim  to  divi- 
dends on  this  estate  had  risen,  though  it  has  not 
got  up  beyond  I80.  6d.  Now,  that  a^ords  onl^  a 
rough  test  and  nothing  more,  because  it  is  im- 
possible that  the  creditors  or  the  buyers  in  the 
market  could  have  the  fullest  informabion  upon 
the  subject.  But  the  liquidator  has  the  fallest 
information.  He  has  the  information  of  all  his 
agents  and  all  his  accounts,  and  he  has  the  assist- 
ance, besides  that,  as  I  have  said  more  than  once,  of 
the  committee,  and  of  solicitors  who  know  well  how 
to  conduct  a  business  of  this  kind.  I  say,  there- 
fore, being  quite  willing  to  review  any  mistake 
which  may  haTO  been  made  in  chunbwsi  that  I 
think  the  order  made  was  right.  Now,  I  come  to 
another  proposition.  It  is  contended,  on  the  part 
of  the  new  bank,  that  on  the  new  evidence  th^  are 
entitled  to  reopen  the  order.  "What  new  evidence 
have  they  P  They  have  none  which  goes  to  the 
facts  that  I  have  stated,  but  they  have  an  affida- 
vit, which  they  have  produced  this  morning,  in 
which  they  state  that  they  are  now  willing 
to  give  20*.  in  the  pound  in  substance  for 
these  assets,  or  to  guarantee  208.  in  the  pound 
to  creditors,  the  liquidation  goinp  on  as  hereto- 
fore— that  is  to  say,  the  estate  being  at  the  risk 
of  these  advances — and  to  take,  as  a  consideration 
for  their  guarantee,  nothing  more  than  one-half 
the  Burplna  which  remains  after  paying  20«.  in 
the  pound.  Bat,  as  I  have  remarked  during  the 
course  of  the  argument,  the  oSer  could  not  in 
an^  shape  be  now  accepted.  There  are  many 
things  to  be  done,  uid  there  would  be  much 
delay  cansed.  Draft  contracts  have  to  pass,  and 
anybody  accustomed  to  matters  of  this  kind 
knows  that  there  wonld  be  a  great  deal  of 
passing  to  and  fro  of  drafts,  and  a  great  deal 
of  negotiation,  uid  so  forth,  before  any  draft 
was  perfected ;  and  in  the  meantime,  of  course. 
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although  the  new  bank  would  act  with  perfect 
honesty  in  the  matter,  they  would  not  be  bound. 
Then  it  is  said  that,  because  this  offer  has  been 
made  by  a  party  who  has  had  the  opportuniQr 
during  several  months,  of  making  an  offer.  I 
ought  to  roopen  the  contract.  I  am  entitled, 
of  conrse,  in  a  case  of  this  kind,  to  bring  all  the 
knowledge  I  have  obtained  judicially  to  bear  <ni 
the  case,  and,  as  far  as  I  cui  draw  any  inference 
I  say  that  the  new  offer  is  made,  not  by  resBon  of 
any  well-fonnded  belief  in  the  value  of  the  asMta 
which  it  is  proposed  to  tako.  but  because  for 
some  other  reason,  and  very  likely  a  very  proper 
reason,  the  new  bank  which  now  makes  this  offer 
is  willing  to  make  an  offer  beyond  the  value.  I 
do  not  think  it  necessary  to  expand  that  more 
fully;  but  it  is  plain  that  they  had  the  oppor- 
tunity of  making  an  offer,  and  would  not  come 
forward  with  it  until  after  the  order  was  made. 
I  have  no  donbt  to  consider  the  question  what 
is  for  i<be  benefit  of  the  creditors.  Mr.  Bomer 
could  not  tell  me  that  too  often,  except  that  some- 
times repetition  weakens  the  effect  on  the  brain ; 
but,  as  I  have  said,  and  say  again,  throughout  this 
liquidation,  I  have  always,  from  beginning  to  end, 
considered  the  creditors  and  the  sharentddera ; 
but  the  question  of  good  faith  is  also  involved. 
The  Act  30  &  31  Vict.  c.  48,  has  been  referred  to. 
which  pnt  an  end  to  a  practice  which  prevailed  in 
the  old  Court  of  Chancery  with  nference  to 
auction  sales ;  and  the  Legislature  has  expressed 
in  plain  terms  that  that  practice  was  wrong  in 
principle.  And  I  think  sensible  men  would  agree 
that  it  was,  because,  after  a  person  had  been  at 
an  aaction,  and  apparently  was  bound  by  his 
offer  having  been  accepted  by  the  auctioneer,  he 
was  liable  to  have  his  offer  rejected  by  someone 
coming  and  offering  a  higher  price.  A  most 
unfair  proceeding,  as  I  understand,  the  Legislsr 
ture  considered  it,  because  then  the  ttian  who 
came  with  a  new  offer  knew  the  pxact  measure  of 
the  bid  of  the  man  who  had  been  bidding  at  the 
auction.  Of  course,  in  order  to  do  even  justice 
on  these  terms,  it  was  permissible  to  the  man  who 
had  succs&fully  bid  before  to  bid  again.  Wdl, 
the  Legislature  said  that  practice  should  be  pnt 
a  stop  to,  and  that  the  anction  sale  should  not 
he  opened  unless  the  onurt  or  judge  should,  on 
the  ground  of  fraud  or  improper  management 
of  the  sale,  think  fit,  in  sumtauce,  to  set  aside 
the  sale.  Now,  I  have  inquired  of  counsel  upon 
this  point,  and  Mr.  Palmer  was  not  able  to  pro- 
dnce  any  authority  where  a  judge  at  chamoera 
had  sanctioned  a  sale  by  private  contract 
and  the  court  had  afterwards  set  it  aside 
(I  mean  really  eet  it  aside  merely  on  the 
f^round  of  a  better  offer  being  obtained).  I  also 
inquired  at  chambers,  and  found  there  was  no 
precedent  for  it,  and  there  is  a  decision  of  Halina^ 
V.C.  (Be  Bartleit ;  Nevmtan  v.  Hook,  uhi  tup.),  who 
declined  to  set  aside  the  order  a^r  the  sale  had 
been  once  confirmed.  He  considered  that  the 
whole  practice— and  I  understand  him  to  mean 
that  he  was  applying  those  obserrations  to  the 
practice  which  he  was  then  asked  to  introduce 
with  regard  to  private  contracts — to  be  a  perni- 
cious practice,  unfair  to  purchasers,  and  most 
prejudicial  to  vendors.  Those  are  his  words. 
Now,  I  think  it  would  be  a  breach  of  faith,  where 
everything  has  been  done  as  everything  has  befto 
done  here,  were  the  court  to  say  that  the  judge, 
>  believing  he  has  come  to  a  Vi^M^M'f^  ^ 
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the  first  instance,  in  the  exercise  of  his  discretion 
was  entitled  to  change  his  mind,  and  bv  reason 
of  suhsequent  events  deprive  the  purchaser  of 
what  he  was  fairly  entitled  to.  Mr.  Bomer  sajs 
the  offer  now  made  shows  the  pnrchasers  were 
getting?  a  Terj  good  bargain.  It  has  never  been 
concealed  from  roe,  nor  could  it  be,  that  the  pur- 
chasers think  that  they  are  buying  at  a  price 
something  that  is  worth  their  getting  at  the 
price.  The  purchasers  are  willing  to  take  this 
specnlatioD.  Now,  what  F>hould  I  do,  if  I  acceded 
to  this  part  of  the  arprument  ?  I  should  have  to 
let  this  matter  stand  over  for  something  like  a 
month,  or  two  months,  before  I  could  come  to  a 
oonclnsion.  I  am  not  satisfied  at  the  present 
moment  that  the  new  bank  hare,  under  their 
memorandum  or  their  articles  of  association, 
power  to  enter  into  any  snch  contract.  That 
power  vonld  have  to  be  considered,  the  liquidator 
would  have  also  to  consider  the  whole  matter, 
and  there  are  other  points,  which  1  will  not  allude 
to  further,  which  would  require  conBideration. 
Then,  during  all  this  time,  I  should  have  to  keep 
the  purchasers  bound  by  the  order  that  was  made, 
and  there  might  come  news  of  a  hurricane,  and 
that  the  estates  had  been  half  destroyed,  and  T 
should  BtilL  hold  them  bound  by  their  contract 
during  this  period.  I  will  reduce  the  time  for 
the  purpose  of  argument,  I  will  not  say  two 
months  but  one  month,  or  I  wiU  suppose  what 
is  very  unlikely,  a  fortnight.  Still,  something 
might  happen  to  these  very  specnlacive  estates  in 
the  meantmie,  and  theparchasers  are  lupt  boond 
all  that  time.  It  seems  to  me  it  woald  be  most 
iin£sir  to  them  to  postpone  the  decision  in  this 
case,  and  that  is  tne  reason  I  have  given  my 
judgment  to-day.  The  other  alternative,  which 
IS  the  one  which  would  be  least  unfair,  would  be 
to  say,  "  I  make  a  temporary  order  to-day ;  I  will 
discharge  the  contract  on  the  faith  of  this  offer, 
which  i  cannot  accept,"  and  then  I  ehonld  dis- 
charge the  former  order  and  let  the  purchasers, 
the  Assets  Realisation  Company,  be  free,  and  in 
the  meantime,  when  it  came  to  a  bidding  or  a 
tender,  or  to  bringing  in  some  new  contract,  the 
present  purchasing  company  would  say  :  "  Oh  no, 
not  now.  We  will  not  give  3d.  beyond  the  19a.  9d., 
or  a  sum  which  will  make  up  20s.  in  the  pound ; 
we  will  reduce  our  offer,  we  wdl  only  give  2d.,"  or 
something  of  that  kind.  And  the  result  wonld  be 
this,  that  I  should  be  throwing  away  a  firm  offer, 
a  binding  offer,  a  contract  which  has  been  secured 
for  the  benefit  of  these  creditors  for  the  chance, 
for  that  is  what  it  is  really  according  to  law,  of  a 
betteroffer.  Inmyjudgment — and  I  hopelhave 
not  missed  anything,  after  having  very  carefully 
considered  this  matter,  and  having  great 
sympathy,  as  I  have  had,  with  the  shareholders 
and  the  other  creditors — that  which  has  been 
done  is  the  best  thing  that  could  be  done 
for  them.  The  event  may  prove  otherwise, 
but  I  do  not  desire  to  go  on  with  this  specu- 
lation any  longer,  and  I  think  what  has  been  done 
is  the  most  judicious  thing  that  could  be  done. 
If  the  event  should  prove  otherwise,  the  pur- 
chasers will  get  the  benefit  of  it,  but  they  will  get 
it  honestly.  The  motion  will  be  dismissed  with 
costs. 

The  New  Oriental  Bank  Corporation  appealed. 

Itig1»/,  Q.O.,  Bomer,  Q.O.,  and  F.  B.  Palmer,  for 
the  appellants. — The  contract  which  has  been 


[Oi.  01  Aw. 


affirmed  is  altf^tether  a  speculation,  it  is  in  fact 
a  leap  in  the  dark.  No  one  can  tell  the  valne  of 
what  is  sold,  and  the  court  is  trusting  too  much 
to  the  business  faculty  of  the  liquidator.  Sanction 
must  be  given  with  a  knowledge  of  the  facts,  not 
on  the  mere  opinion  of  the  liquidator ;  and  the 
judge  cannot  have  the  knowledge  which  the 
evidence  does  not  disclose.  We  do  not  say  our 
offer  is  of  the  full  purchase  value,  but  that  the 
Assets  Realisation  Company  are  not  coming  with  a 
sufficient  offer.  Our  position  is  not  that  of  pur- 
chasers, but  of  creditors,  to  a  very  large  amount, 
objecting  to  a  sale,  and,  in  order  to  enforce  our 
objection,  ready  to  make  a  better  offer  by  way  of 
gnarantee.  The  agreement  includes  all  the  assets, 
including  cash  balances  amounting  to  about 
400,0001.,  and  also  what  is  dne  from  contributories. 
Then  the  clauses  of  the  agreement  are  most  depre- 
ciatory in  character.  It  merely  embodies  the  con- 
dition forced  on  the  parties  by  the  liquidator.  As 
he  is  actingin  a  fiduciary  capacity,  he  has  no  right 
to  sell  subject  to  depreciatory  conditions.  If 
even  an  appixiximate  value  cannot  be  ascertained, 
how  can  the  court  accept  the  liquidator's  estimate? 
The  whole  thing  is  a  gigantic  piece  of  gambling, 
and  not  an  arrangement  sanctioned  by  the  court, 
with  the  means  of  itself  forming  an  opinion  as 
to  the  propriety  of  the  compromise,  as  it  ought 
to  be : 

Be  Northumberland  and  Durham  DUtriet  Banking 
.ConuHinv ;  Ex  parte  Thlly,  8  L.  T.  Sep.  N.  S. 
M;  1  Dr.  A.  8m.  273. 

BeliaDce  has  been  placed  on  the  fact  that  we  did 
not  till  quite  lately  ourselves  make  an  offer  to 
purchase,  but  it  is  unfair  to  creditors  to  say : 
**  Yon  must  buy  the  assets  at  a  higher  price,  or 
we  will  sell  them  at  this  figure.'*  Then  it  is  sug- 
ffested  that  a  purchase  by  us  would  be  ultra  vires, 
ont  there  is  clearly  power  to  purchase  under  our 
memorandum  and  articles  of  association.  [Bowen, 
L.J. — You  cannot  ask  us  to  accept  your  offer,  for 
the  same  objection  applies  as  that  which  -^ou  raise 
to  the  coutiact  with  the  Assets  Realisation  Com- 
pany.] That  may  affect  our  offer,  but  does  not 
affect  our  argument  Selling  the  benefit  of  the 
liquidation  as  a  whole  is  not  a  mere  sale  of  the 
assets.  The  liquidator  is  an  officer  of  the  court, 
and  it  is  unseemly  that  he  should  become  the  paid 
servant  of  the  purchasing  company.  His  position 
is  that  of  a  statutory  trustee  of  the  property  of 
the  company  for  the  creditors  of  the  company : 

Re  General  Rolling  Stock  Company ;  Joint  Stock 
Diemunt  Company**  C'latm,  26  L.  T.  Bep.  K.  S. 
755 ;  on  App.  27  L.  T.  Bep.  88 ;  L.  Bep.  7  Ch.  App. 
646; 

Black  and  Company'e  com,  28  L.  T.  Bep.  N.  S.  50 ; 

L.  Sep.  8Ch.  App,  254; 
Companies  Act  1862,  ss.  9i,  98. 

In  the  former  case,  James,  L.J.  said : "  A  duty  and 
a  trust  are  thus  imposed  upon  the  court  to  take 
caj-e  that  the  aasets  of  tne  company  shall  be 
applied  in  discharge  of  its  liabilities."  And  in 
Black  and  Co'b  ecue  Lord  Selborne,  L.C.  says : 
"  The  different  sections  of  the  Act  ...  all 
have  in  view  the  payment,  jwri  passu  and  equally, 
of  the  debts  due  to  the  creditors ;  and  the  hand 
which  receives  the  calls  neoeasarily  receives  thCTi 
as  a  Btatntorr  trustee  for  the  equal  and  rateable 
payment  of  di  the  creditors."  The  duty  imposed 
by  the  Act  has  not  been  fulfilled.  If  there  is  to 
be  a  speculation,  let  the  creditors  have  a  fall 
opportunity     considering  it.  ^'^^^^^^^^^ 
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a  sale  within  sect.  95  of  the  ConipanieB  Act  1862. 
Ko  attempt  has  been  made  to  Talne  and  sell  the 
assets  fieparately.  To  sum  up :  1.  This  ia  not  a 
Bale  within  the  Act ;  2.  If  within  the  Act,  the 
assets  have  not  been  properly  offered  for  sale; 
3.  There  is  no  proper  evidence  on  which  the  judge 
could  exercise  his  dtscretion. 

Sir  Horace  Bavey.  Q.C.  {Latliam,  Q.C.  and  T. 
Jff.  Wright  with  hmi)  for  the  liquidator.— The 
questions  are  two:  (1)  whether  the  sale  is  uUra 
viret ;  (2)  if  ultra  vires,  whether  the  sanction  of 
the  court  was  given  after  proper  inquiry.  This 
is  a  matter  of  judicial  discretion,  not  to  be  inter- 
fered with  unless  shown  to  have  been  exercised  on 
wrong  principles.  It  is  trne  that  nowadays  the 
Court  of  Appeal  more  largely  reviews  the  exer- 
cise of  a  judge's  discretion  than  it  formerly  did, 
but  it  shonldliesitate  to  inteHere  with  the  exer- 
cise of  discretion  of  a  jad^  who  for  years  has  had 
the  sole  control  of  the  windtng-np.  The  rale  is 
clearly  within  sect.  96  of  the  Companies  Act  1862. 
That  gives  power  to  sell  the  whole  real  and  per- 
sonal estate  en  hloe,  and  it  is  no  objection  that 
the  payment  of  the  purchase  money  is  spread 
over  a  long  period.  Assaming  there  is  power  to 
sell,  the  sale  agreed  on  is  the  very  best  tninsr  for 
everyone.  The  liquidator  is  now  carrying  on  an 
immense  speculative  business,  having  no  personal 
control  over  his  agents  in  distant  parts  of  the 
world.  Mnch  of  the  property  is  in  Manritins, 
but  he  cannot  telegraph  there,  and  if  he  wisHes  to 
send  a  message  he  has  to  charter  a  steamer  spe- 
cially. Then  the  stock,  e.g.  sugar,  is  of  a  most 
fluctuating  character.  Hurricanes  are  not  un- 
common occarrences,  though  hitherto  the  liqui- 
dator has  been  fortunate.  The  judge  below  bad 
the  fullest  knowledge  and  information  of  the 
circumstances,  thongh  it  was  not  thought  neces- 
sary to  embody  the  whole  of  the  foots  in  an  affi- 
davit. The  difficulty  of  selling  such  an  immense 
property  is  a  strong  consideration,  and  the  court 
must  regard  the  great  annnd  outlay  now  going 
on,  and  the  uncertainty  of  the  time  for  closing 
the  liquidation  if  things  go  on  in  the  ordinary 
mj. 

Sir  Henry  Jame$,  (^.0.  {MadecM,  Q.G.  and 
Vernon  B.  Smith  with  hmi)  for  the  Assets  Keali- 
sation  Company. — The  interests  to  be  considered 
are  those  of  the  shareholders,  the  creditors,  and 
also  the  intending  purchasers  who,  the  sanction  of 
the  court  having  been  given,  have  entered  into  a 
binding  contract.  The  official  liquidator  and  the 
judge  below  have  for  years  been  engaffed  in  this 
winding-up.  The  Hooidator  is  saturated  with  the 
knowledge  of  it,  and  Chitty,  J.  is  the  mastor  of 
every  detail.  To  sell  every  item  separately,  accord- 
ing to  its  ascertained  value,  would  of  itself  almost 
consume  the  property.  There  were  sufficient 
materials  before  the  judge  to  enable  him  to  pro- 
perly exercise  his  discretion  as  to  sanctioning  the 
contract.  The  interests  of  the  creditors  have 
berai  carefully  watched  over,  for  they  get  within 
3d.  of  payment  in  full,  and  the  great  expense  of 
annual  np-keep  will  now  be  avoided--^  say 
nothing  of  the  risk  of  hnrricssnea  and  iiis<dTency  ot 
agents.  No  meeting  of  creditors,  if  one  were 
called,  could  have  nearly  so  much  knowledge  as 
the  liquidator  and  the  judge.  The  court  will  be 
yery  stow  to  interfere  with  the  discretion  of  the 
judge  in  administrative  matters.  If  he  had  not 
the  proper  materials  before  him,  the  omission  was  i 
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due  to  the  way  in  which  the  case  muti^Dl^  the 

appellants  below. 

Righy,  in  reply,  referred  to  Palmer's  'VTinding- 
up  Forms,  pp.  301-2. 

Cotton,  L.ir. — This  is  an  appeal  from  an  order 
of  Chitty,  J.  affirming  a  provisional  contract 
entered  mto  by  the  liquidator  of  the  Oriental 
Bank  Corporation  with  the  Aasets  BealisadoB 
Company,  for  a  sale  to  the  latter  company  ot  the 
whole  prop^ty  still  remaining  to  the  cwporar 
tion,  which  is  being  wound-np.   Haw,  to  a  veiy 

riit  extent,  an  order  <tf  that  kind  is  and  most 
in  the  discretion  of  the  judge  (though  of 
course  it  was  not  disputed  that  an  appeal  lay  in. 
this  case),  and  I  certamly  feel  the  very  great  risk 
there  might  be  if  we  interfered  in  this  case  with 
the  discretion  exercised  by  the  judge;  because, 
even  although  we  were  to  come  to  the  oonclnsion 
that  this  was  not  a  proper  sale,  yet  we  can  see 
that  the  setting  aside  of  the  provisional  contract 
would  considerably  damp  other  persons  who 
might  be  wiUing  to  tender  for  tbeae  estates. 
However,  we  must  consider  whether  we  ought  to 
uphold  the  order  or  set  it  aside,  and,  ot  course^ 
afthough  cne  is  unwilling  to  interfere  with  the 
discretion  of  the  judge,  yet  one  always  consideis 
thiu,  has  he  exercised  a  discretion  within  the 
powers  given  to  him  by  the  Act  of  Parliament  or 
by  the  general  law  P  In  this  case  the  discretiaB 
is  given  by  an  Act  of  Parliament,  and  the  first 
question  about  which  at  one  time  I  had  consider- 
able  doubt  was,  whether  this  sale  was  one  of  the 
character  recognised  by  the  95th  section  of  the 
Companies  Act  1862,  so  as  to  entitle  ns  to  saj 
that  there  had  been  an  exercise  of  the  discredon 
of  the  judge  with  reference  to  a  sale  under  that 
section.  ThAt  ia  a  most  material  question.  The 
doubt  I  had  as  to  this  waa,  whether  there  was  a 
sufficient  definition  of  what  was  to  be  bought  and 
sold  to  make  it  a  sale  within  the  fair  meaning 
of  that  section.    The  contract  is  to  sell  all  the 

Eroperty  of  the  company,  both  real  and  personal, 
nt  I  donbted  whether  there  had  been  any  suffi- 
cient definition  by  the  liquidator  of  what  was  to 
be  bought  and  of  what  he  proposed  to  sell. 
However,  there  is  a  statement  in  his  affidavit  that 
in  the  intend  between  the  first  proposal  and  the 
mling  of  the  provisional  contract  he  gave  infor- 
mation of  the  assets  and  liabilities  to  both  yapctim 
in  a  confidential  way ;  and  offered  in  writing  to 
give  further  private  information  to  eithra*  of  the 
parties  who  would  like  to  see  him ;  and  then  what 
IS  strongest  to  my  mind  is  this,  that  in  the  pro- 
test made  on  the  18th  Jan.  by  one  of  the  appel- 
lants, the  Estates  Company,  no  objection  is  made 
that  the  details  of  the  properties  to  be  sold  are 
not  sufficiently  stated.  It  is  rather  asEumed  that 
the  information  given  is  sufficient  to  enable  the 
Estates  Companr  to  jud^  what  the  properties 
to  be  sold  are,  but  it  raises  the  objection  that 
there  is  not  sufficient  information  given  or  time 
allowed  to  obtoin  knowledge  of  what  the  value  of 
tiio  property  is.  In  my  opinion,  ther^ore,  this 
WBsasale  which  was  jiMtified  within  thetermscf 
the  95th  section  of  the  Gompaoiee  Act  18^  and 
the  order  ia  a  good  one,  provided  the  judge  has 
properly  exercised  bis  discretion.  Now,  in  order 
to  justify  the  Court  of  Appeal  in  interfering  with 
the  discret.iou  of  the  judge,  it  must  be  ^ownthat 
he  has  exercised  it  on  a  matter  not  within  his 
I  discretion,  or  Uiat  there  has  hfieh  airexu^Be  cf 
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Ills  assamed  dincretiou  on  wrong  principleB,  or 
that  thei-e  has  be^n  some  great  Iosb  occasioned  to 
Bome  one  or  other  by  a  clearlv  erroneoae  exercise 
of  hia  discretion.  It  occnrred  tome  at  first,  Why 
was  no  attempt  made  to  realise  these  estates,  the 
market  being,  aa  the  liqaidator  tells  ns,  in  a  better 
state?  I  think  the  answer  is,  that  Mr.  Hac- 
diHiald's  affidavit  does  not  state  that  these  estates 
conld  be  better  and  more  profitably  sold  by  being 
pat  np  for  sale  separately,  as  estates  for  sale  in 
the  market,  than  en  Ttiaete  nnder  the  existing  con- 
tract. What  he  proposes  is,  not  that  the  coarse 
which  it  occnrred  to  me  ought  to  be  attempted 
should  be  taken,  but  that  effect  should  be  given 
to  a  rival  scheme,  under  which  a  company  should 
be  formed  for  the  express  purpose  of  taking  over 
in  a  more  beneficial  way  all  the  estates  which  the 
corporation,  in  course  of  winding-np,  still  have. 
That,  in  my  opinion,  gets  rid  of  what  first  of  all 
looked  like  a  serious  difficnlty  in  the  way  of  our 
saying  that  this  was  a  proper  exercise  of  the  dis- 
cretion of  the  oonrt.  It  seemed  to  me  that  that 
wonld  be  the  more  reasonable  oonrse;  although  I 
could  not  say  that,  if  it  was  possibly  more  bene- 
ficial to  sell  piecemeal,  the  judge  had  exercised 
his  discretion  wrongly.  Now  what  else  is  there  P 
The  great  point  taken  by  Mr.  Bigby  and  Mr. 
Bomer  is,  that  there  was  no  evidence  before  the 
court  from  which  it  could  judge  of  the  value  of 
these  properties,  and  that  there  was  no  such  in- 
formation in  the  possession  of  the  liquidator  even. 
To  a  great  extent  that  is  true.  As  far  as  one  can 
see,  this  property  is  of  such  a  character  that  it 
could  hardly  be  the  subject  of  a  valuation  in  the 
proper  sense  of  the  word.  It  is  most  speculative, 
and,  in  support  of  that,  I  think  there  is  a  passage 
in  the  affidavit  of  the  liquidator.  Now,  as  a 
general  rule  ondoubtedl^,  if  in  the  liquidation 
the  liquidator  is  proposing  to  sell,  and  the  court 
is  asked  to  sanction  the  sale,  it  is  riffht  to  obtain 
a  Talnation,  as  far  as  possible,  of  the  estates  to  be 
sold.  But  one  must  consider  whether  the  judge 
had  sufficient  information  with  reference  to 
this  particnlar  case,  which  is,  undonbt«iIly,  one  of 
great  magnitude,  and  in  which  the  assets  still 
remaining  are  certainly  of  a  speculative  character. 
Then  one  must  not  forget  that  the  judge  had  to 
consider  the  fact,  that  if  these  estat^  (which 
conld  not  be  sold  if  put  np  in  the  market  in  the 
Ordinary  way  at  once)  were  continued,  it  would  be 
necesKary  that  a  very  large  annual  expenditure 
should  be  incurred,  because  if  they  went  out  of 
cultivation  one  could  not  hut  come  to  the  con- 
clusion, even  without  any  evidence  on  the  point, 
that  such  estates  would  very  much  fall  in  value 
«nd  practically  become  unsaleable,  except  at  a 
Teiy  small  sum  indeed.  That  being  so,  it  is 
undesirable  that  the  creditors  and  shareholders 
of  the  corporation  (the  shareholders  have  no 
interest  certainly  undw  this  contract)  should  be 
called  upon  to  put  forward  year  by  year  this 
very  large  sum  o!,  we  will  say  180,0001.,  or  even 
100,0001.,  to  keep  the  estates  in  cultivation.  Then, 
it  not  being  practically  possible  to  get  a  valua- 
tion, in  the  proper  sense  of  the  word,  of  these 
estates,  they  being  speculative  entirely,  in  my 
opinion  what  the  judge  had  before  him  was 
reasonably  sufficient  to  enable  him  to  form  a 
correct  conclusion  as  to  what  was  best  to  be  done. 
He  saw  that  this  vast  expenditure  year  by  year 
ought  to  be  avoided ;  he  knew  that  the  consultative 
committee  approved  of  this  sale,  which,  to  my 
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mind,  is  a  very  considerable  matter;  and  one 
cMinot,  in  detennining  whether  it  has  been  shown 
that  the  discretion  has  been  wrongly  exercised 
(for  that  the  appelluits  must  make  out),  disregard 
the  fact  that  the  judge  had  before  him  the  wnoia 
course  of  tAie  liquidation  and  winding-up.  I 
should  not  consioer  that  alone  to  be  sufficient; 
but,  taking  into  consideration  all  the  facts  of  the 
case—the  impossibility  of  sale  in  the  ordinary 
way  in  the  maricet.  the  fact  that  the  onlv  pro- 
poul  made  in  opposition  to  this,  with  the 
exception  of  the  offer  made  by  the  new  bank,  was 
that  a  new  company  should  he  formed  in  order 
to  make  a  scheme  to  work  these  estates — I  cannot 
say  that  the  judge  exercised  his  discretion  in  this 
matter  without  sufficient  data  for  him  to  exercise 
his  discretion  upon.  It  is  for  the  appellants,  as  I 
say,  to  make  out  that  the  discretion  was  wrongly 
exercised.  I  do  not  think  it  was — so  far  as  I  can 
see  it  was  eiercised  rightly.  There  are  two 
matters  to  which  I  ought  to  refer.  One  is  the 
last  point  t^cen  by  Mr.  Kigby,  namely,  that  the 
liquidate  has  made  no  reseire  for  claims  not 
brought  forward  in  the  liquidation.  Mr.  Bigby 
said  chat  was  wrong,  and  tnat  there  should  d«  a 
reserve  for  the  payment  of  claims  not  yet  received. 
Yes,  but  a  dividend  assumes  that  a  claim  has  been 
made.  That  is  the  only  class  of  claims  which 
have  to  be  brought  forward,  and  I  cannot  see  how 
any  reserve  conld  be  made  in  respect  of  a  claim 
where  a  person  had  not  received  his  dividend  in 
respect  of  matters  which  I  may  call  debts  or 
liabilities,  and  in  respect  of  which  no  claim  hsul 
been  made.  The  other  matter  which  I  think  I 
ought  to  refer  to  is  this ;  When  the  matter  was 
first  opened  to  us,  it  did  seem  remarkable  that 
some  400,000i.  of  cash  in  hand  should  be  included 
in  the  sale,  and^  that  had  a  very  great  bearing  on 
the  amonnt  which  was  to  be  paid  hy  the  company 
baying.  But  the  amount  to  be  provided  as  pur- 
chase money,  namely,  the  difference  between 
what  had  beeu  paid  and  what  was  to  be  paid, 
19*.  9d.,  was,  when  that  cash  was  in  hand.  Is.  3d. 
more  than  when  the  matter  comes  before  us. 
The  amonnt  estimated  as  having  to  be  paid  was 
stated  as  being  3«.  6d.  in  the  pound  on  the  five  or 
six  millions,  whichever  it  was.  That  cash  has  ^1 
gone  in  payment,  as  was  admitted,  of  the  Is.  3d. 
which  reduced  the  amount  of  payment  guaranteed 
by  the  purchasing  company  to  the  3«.  6d.  in  the 
pound  on  that  large  amount  of  debt.  In  my 
opinion,  it  would  be  wrong  for  us  here  to  inter- 
fere with  the  discretion  of  the  judge,  not  only 
on  the  ground  of  the  probable  effect  on  the  interest 
of  the  creditors,  but  also  as  regards  this,  that  I 
am  not  at  all  satisfied  that  we  should  not  do  them 
grievous  wrong  if  we  were  to  interfere.  la  my 
opinion,  it  was  a  matter  in  the  discretion  of  the 
judge,  and  it  is  not  shown  that  he  has  exercised 
that  without  suffictent  materials  before  him  on 
which  to  form  an  opinion  in  this  particular  case 
— so  far  as  I  can  judge  he  exercised  his  discretion 
rightly. 

liiNDLBT,  L.J. — am  of  the  same  opinion.  The 
first  question  is,  whether  this  proposed  sale,  or  to 
called  sale,  is  authorised  by  tne  Companies  Act 
1862.  Now,  the  only  section  which  does  authorise 
it,  is  admitted  on  all  hands  to  be  the  95th.  When 
I  look  at  sect.  95,  it  appears  to  me  that  this  is  a 
transaction  which  fells  strictly  within  it.  The 
95th  section  authorises  the  liqnidator  to  selL  all 
the  aasete,  real  and  per?flg(^ff^j^*ti6,@@fii(^ 
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liquidation,  and  it  authorises  faim  to  sell  chotet 
in  action,  debts  to  the  company,  as  well  as  other 
assets,  it  aathorises  him  to  sell  by  private  con- 
tract or  by  auction,  and  it  authorises  him  to  sell 
en  hloc  as  well  as  ia  parcels.  Kow,  having  regard 
to  the  very  extensive  power  which  is  to  be  found 
in  that  section,  it  appears  to  me  to  bo  impc»sible 
to  say  that  this  is  not  a  sale  within  the  meaning 
of  that  section.  It  is  a  transfer  of  the  remaining 
assets  en  hloa  for  a  ralnable  monetary  considera- 
ticm,  to  be  paid  in  the  mode  and  by  the  instalments 
described  oy  the  agreement.  The  first  question 
therefore  appears  to  me  to  be  answerable  only  in 
oneway,  namely,  that  this  is  a  sale  within  the 
meanim^  of  th^  section,  and  within  the  compe- 
tence of  the  liquidator  and  of  the  court.  Now, 
the  next  question  is  whether  the  judge  who  has 
the  discretion  ia  sanctioning  this  sab  has  pro- 
ceeded upon  erroneous  principles,  or  has  proceeded 
without  that  information  wnicfa  is  necessary  to 
give  him  or  anybody  else  the  means  of  judging  as 
to  what  is  expedient.  It  appears  to  me  that  it  is 
entirely  for  the  appellants  to  satisfy  us  on  that 
point.  In  that  they  have  failed;  and  not  only 
naTe  they  failed  to  do  it,  but,  in  m^  opinion,  the 
judge  heis  exercised  his  discretion  wisely  and  well. 
I  say  that  for  this  reason.  What  is  the  drift  of  the 
argament  against  this  agreement  P  It  is,  when  yon 
come  to  look  at  it,  closely  reducible  to  one  point,  or 
mainly  to  one  point — tKat  these  assets  are  wholly 
incapable  of  Taluation.  Now,  let  ns  take  Ur. 
MacdonaId*8  own  afiGdavit  with  reference  to  that. 
He  says,  "  As  a  director  of  the  new  bank  and  of 
the  Estates  Gompany,  I  have  exceptional  huiilities 
for  determining  the  value  of  the  assets  of  the 
corporation  .  .  .  The  conditional  agreement 
deals  with  a  great  variety  of  assets,  some  of 
^eat  magnitude,  and  the  vahie  of  which  it  is 
impossible  to  ascertain  with  even  approximate 
accuracy."  Now,  one  most  look  at  the  question 
from  this  point  of  view — what  are  you  to  do  with 
such  assets  P  The  object  is  to  turn  them  into 
money.  Of  course,  that  is  the  object  of  the  whole 
proceeding.  Tou  have  here  assets,  the  general 
nature  of  which  is  perfectly  well  known  to  the 
person  who  is  advising  the  appellants,  and  who 
repi-esents  their  knowledf^,  and  although  he  says 
he  has  exceptional  fiEUsilities  for  determining  the 
value,  yet  ne  cannot  give  the  court  nay  idea  of 
the  Tame.  What  are  we  to  do?  Let  us  see  what 
the  liquidator  knows  about  it.  I  take  it  from  his 
a£Sdavit,  and  from  the  statements  which  have 
been  made  to  us,  that  he  feels  the  same  difficulty ; 
he  does  not  know  the  value  of  these  things.  But 
what  does  he  know  P  He  has  hsd  them  on  his 
hands  for  more  than  four  years  ;  he  knows  what 
is  the  cost  of  keeping  them  going,  and  he  knows 
what  he  gets  out  of  them.  Knowing  so  much,  he 
seeks  the  advice  of  the  consultative  committee — 
to  which  I  attach  considerable  importance  in  this 
case — a  committee  of  gentlemen  exceptionally  well 
acquainted  with  matters  of  this  description.  He 
lays  before  them  this  proposed  agreement,  and 
they  are  all  unanimously  of  opinion  that  the 
best  thing  to  do  is  to  accept  this  offer.  In 
addition  to  that,  the  joA^  himself  (who  has  of 
course  no  better  materials  than  those  which 
are  accessible  to  the  liquidator  and  to  the  oon- 
sultative  committee),  has  given  his  mind  to  this 
matter,  and  has  come  to  the  conclusion  that  this 
is  the  best  thing  to  be  done.  Can  we  say, 
jadicially,  that  it  is  not?    Look  at  Mr.  Mac- 


I  donald's  own  rival  schema  It  proceeds  on  the 
theory  that  you  can  form  some  idea,  at  all  events, 
of  the  nature  of  this  property.  He  knows  enough 
about  it  to  make  it  wt<rth  his  while  to  make  a 
competitive  offer.  What  can  that  proceed  upon 
except  this,  that  although  he  tells  us,  and  t^ 
us  truly  I  have  no  doubt,  that  it  is  perfectly 
impossible  to  arrive  at  what  is  the 
value  of  this  property,  yet,  as  a  business  man,  be 
does  see  his  way  to  make  another  offer  upon  his 
own  terms.  Well,  if  that  be  so,  why  cannot  the 
liquidator  see  his  way  to  accept  a  modified  (^er 
upon  some  other  terms  ?  It  appears  to  me,  that, 
so  &r  from  their  being  an^  ground  whatever  far 
our  saying  that  this  discretion  has  been  improperly 
exercised  by  the  learned  judge,  or  that  he  pro- 
ceeded in  the  dark,  the  evidence  points  the  other 
way.  I  come  to  the  9ame  concluaion,  and  I 
think,  on  the  whole*  it  being  a  peculiar  case,  that 
this  is  the  best  thing  that  can  be  done  for  the 
company. 

BowEN,  L.J. — am  of  the  same  opinion,  and  I 
have  nothing  no  add. 

Appeal  dUmUaed  wUh  eoif*. 
Solicitors  for  the  appellants,  SoUamMt  8o»,  and 

Coward. 

Solicitors  for  the  Assets  Bealiaation  Company, 
iMiklaior,  Haekwoodf  Additon,  and  Snwn. 

Solicitors  for  the  liquidator,  Fn$hjidd»  and 
WiUiama. 


Friday,  May  20. 
(Before  Lord  Eshsk,  M.R.,  Far  and  Lopbs,  LJJ.) 
Ra  Beed,  Boweh,  and  Co. ;  Ex  parte  The  OmcuL 
Receiver,  (a) 

APPEAL  IN  BANKRUFTCT. 

Sanleruptcy  Act  1883,  «».  20,  104, 109 ;  Bulee  1886, 
r.  129  —  Right  of  appeal  —  Official  receiver  — 
Application  /or  adjudication — Adjournment  — 
Feraon  aggrieved. 

Where  the  official  receiver  appliee,  under  eeet.  20 
of  the  Bankruptcy  Act  1883,  and  rule  129 
the  Bankruptcy  Eulee  1886,  for  an  order  of 
adjudication  againet  a  debtor,  and  the  eouH 
maJtee  an  order  under  sect.  109  adjourning  the 
application,  the  official  receiver  ia  a  perton 
aggrieved  leithin  $ect.  104,  and  i$  entitled  to 
empeal  againtt  the  order  of  ac^ovrammt  (Ay* 
LJ".  diteentiente). 

This  was  an  appeal  by  the  official  receiver  from  an 
order  of  a  bankruptcy  registrar  adjourning  an 
application  for  adjudication. 

A  receiving  order  having  been  made  against 
the  debtor,  a  scheme  of  arrangement  was  acceded 
by  the  creditors,  but  was  dioEroproved  of  by  the 
registrar,  who  was  affirmed  by  the  Courc  of  AppesL 
No  scheme  having  been  approved  within  fooi^ 
teen  days  after  the  conclusion  of  the  examination 
of  the  debtor,  and  no  further  time  having  been 
allowed,  the  official  receiver  applied  to  the  registrar 
to  adjudge  the  debtor  bankrupt.  This  ap^hcation 
was  opposed  by  the  majority  of  the  creditors,  on 
the  ground  that  a  new  scheme  was  in  course  of 
preparation.  The  registrar  adjourned  the  apjili* 
cition  for  three  months.  The  official  receiver 
appealed. 

JVniay,  Q.O.  (with  him  8.  TTopy),  for  crc^tora. 
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took  tbe  preliminary  objeotioa  that  no  appeal 
would  lie. 

S.  Reed  and  Wilkinson  for  other  creditors. 

Muir  Mackenzie  for  the  official  receirer. 

Lord  EsHEK,  H  Jl. — The  question  which  we  have 
to  detride  ie,  whether  the  official  receiver  is  a 
person  entitled  to  appeal  against  a  refusal  by  the 
registrar  of  such  an  order  as  was  asked  for  in  the 
present  case.  The  order  which  tbe  official  receirer 
applied  for  is  one  that  tbe  registrar  was  jndiciallj 
boond  to  make,  if  the  facts  were  made  out,  nnless 
he  was  entitled  for  good  reason  to  adjonm  the 
aratlication.    By  sec^.  20  of  the  Bankruptcy  Act 
1883,  "  Where  a  receiTing  order  is  made  against 
a  debtor,  then,  if  tbe  creditors  at  tbe  first  meet- 
ing.^  or  any  adjoamment  thereof,  by  ordinary  reso* 
Intion  ireiolre  that  the  debtor  be  adjudged  buik- 
rnpt,  or  paaa  no  resolation.  or  if  the  creditors  do 
not  meet,  or  if  a  composition  or  scheme  is  not 
accepted  or  approved  tn  pnrsoance  of  this  Act 
within  fourteen  days  after  tbe  conclasion  of  the 
exunination  of  the  debtor,  or  sncb  further  time  as 
the  conrt  may  allow,  the  court  shall,"  not  may, 
"  shall  adjudge  tbe  debtor  bankrupt."   By  sect. 
109,  "  The  court  may  at  any  time,  for  sufficient 
reason,  make  an  order  staying;  the  proceedings 
under  a  bankruptcy  petition,  either  altogether  or 
for  a  limited  time,  or  on  such  terms  and  subject 
to  such  conditions  as  tbe  conrt  may  think  just." 
The  court  is  not  entitled  to  do  that  except  for 
sufficient  reason.   If  the  conditions  mentioned  in 
sect.  20  are  satisfied,  and  there  is  no  sufficient 
reason  for  adjournment,  the  registrar  does  a 
legally  wrong  thing  if  he  does  not  make  the  order 
forthwith.   What  was  the  application  which  the 
official  receiver  made  in  the  present  case  P  The 
application  was  that,  tbe  official  receiver  showing 
that  the  scheme  was  not  approved  in  parsaance 
of  tbe  Act  within  fourteen  days  after  the  con- 
dnsion  of  tbe  examination  of  the  debtor,  tbe 
registrar  should  forthwith  adjudge  the  debtor 
bankrupt,  on  tbe  ground  that  he  was  bronght 
within  sect.  20,  and  that  there  was  no  sufficient 
reason  for  adjournment  within  sect.  109.  If 
both  those  grounds  were  correct,  tbe  registrar 
was  bound  to  make  tbe  order.   Then,  by  rule  191 
of  tbe  Bankruptcy  Rules  1886,  who  is  tbe  person 
to  make  tbe  application  P   Either  a  creditor  or  the 
official  receiver.   It  is  therefore  under  the  rule  tbe 
duty  of  the  official  receiver,  and  he  is  bound  to  apply 
to  tne  court  for  an  order  of  adjudication.   He  is 
therefore  a  person  who  asks  the  registrar  for  a 
judicial  decision  upon  an  application  which  he  is 
entitled  to  make  against  another  person.  How  is 
be  to  maintain  that  application  r  By  producing 
evidence  and  arguing  on  the  effect  of  it.    He  is 
therefore  a  party  to  a  judicial  proceeding  who 
produces  evidence  before  the  tribunal  and  argues 
on  the  efEect  ol  it.   He  is  therefore  a  litigant. 
The  question  is,  whether  he  is  a  litigant  who  is 
entitled  to  appeal.    Tbe  only  persons  who  can 
appeal  are  persons  aggrieved.  The  only  question 
therefore  is,  whether  tne  official  receiver  is  in  the 
present  case  a  person  aggrieved  within  sect.  104 
of  the  Bankruptcy  Act  1883.    "A  'person  ag- 
grieved,'" James,  L.J.  says,  in  JSz  parte  Siae- 
botham  (42  L.  T.  Rep.  N.  S.  783;  14  Ch.  Div.  458), 
"mnst  be  a  man  who  has  suffered  a  legal  grie- 
vance, a  man  against  whom  a  decision  has  been 
pronounced  which  has  wrongfully  deprived  bim 
of  something,  or  wrongfully  refused  him  Bome> 
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thing,  or  wrongfully  affected  his  title  to  some- 
thing." It  does  not  follow  because  a  man  has 
not  snfFered  a  grievanon  to  his  property  that  he 
has  not  suffered  a  legal  grievance.  The  Lord 
Justice  says  that  a  person  aggrieved  is  not  only 
a  man  against  whom  a  decision  has  been  pro- 
nounced which  has  wrongfully  deprived  him  of 
something,  but  also  a  man  gainst  whom  a  deci- 
sion has  neen  pronounced  which  has  wrongfully 
refused  him  something.  He  can  only  be  wrong- 
fully refused  a  thing  if  he  had  tbe  right  to  ask 
for  It.  A  person  aggrieved  mnst  therefore  be  a 
person  against  whom  a  decision  has  been  pro- 
nounced, which  decision  refuses  to  him  something 
for  which  be  had  a  right  to  ask.  It  seems  to  me 
that,  within  that  definition,  the  appellant  is  a 
person  aggrieved.  In  tbe  same  case,  Bramwell, 
L. J.  sajs :  '*  The  general  rule  is  that  an  appeal 
mnst  M  by  the  ^trty  who  has  endearoured  to 
maintain  the  contrary  uf  that  which  has  talran 
place."  That  seems  to  me  to  be  to  tbe  same  effect 
as  that  part  of  the  definition  of  James,  L.J.  which 
I  have  referred  to.  Where  there  is  an  application 
to  which  there  are  two  parties,  and  one  of  them 
is  maintaining  the  contrary  of  that  which  is  held, 
he  is  a  person  against  whom  a  decision  is  given, 
and  is  a  person  legally  aggrieved  and  is  within 
the  meaning  of  this  section.  In  the  present  case 
an  application  to  which  tbe  appellant  was  a  party 
and  which  be  was  entitled  and  bound  to  make 
has  been  decided  against  bim ;  and  be  is,  in  my 
opinion,  entitled  to  appeal  from  that  decision.  I 
will  only  add  that  I  think  it  would  be  contrary  to 
the  policy  of  tbe  Act  if  he  could  not  appeal.  The 
Legislature,  seeing  all  the  grievances  that  oe- 
curred  in  bankruptcy  fffocwdings,  determined 
that  there  should  be  a  strong  hand  kept  by  the 
courts  over  those  proceedings,  and  that  tbe  care- 
lessness of  creditors  should  not  be  flowed  to 
defeat  that  intention. 

Fat,  JjJ. — I  am  sorry  to  say  that  I  do  not  take 
the  same  view  as  the  Master  of  the  Bolls  in  this 
case.  The  point  is  to  some  extent  a  simple  one. 
Rule  191  of  the  Bankruptcy  Rules  1886  gives  the 
official  receiver  power  to  apply  to  tbe  court  to 
adjudge  the  debtor  bankrupt.  Tbe  rule  confers 
a  power  not  known  before,  but  is  silent  as  to  the 
position  of  the  official  receiver  in  tbe  matter.  It 
appears  to  me  that  in  making  that  application  he 
acts  in  a  superior  capacity  to  a  party,  and  merely 
reminds  the  court  of  the  oircamstances  which 
hare  occurred.  If  the  court  makes  the  order  of 
adjudication,  the  official  receiver  is  ^nctut 
o^do,  and  has  no  further  responsibility  in  tha 
matter.  If  the  court  declines  to  make  the  order 
of  adjudication,  he  is  equally  functus  officio.  I 
cannot  see,  therefore,  that  be  is  a  party  aggrieved 
within  sect.  104  of  the  Bankruptcy  Act  li^.  In 
Ez  parte  Sidebotkam  [ubi  «up.)  James,  L.J.  says : 
"  A  '  person  aggrieved  *  mnst  be  a  man  who  has 
suffered  a  legal  grievance,  a  man  against  whom  a 
decision  has  been  pronounced  which  has  wrong- 
fully deprived  him  of  something,  or  wrongfully 
refused  nim  something,  or  wrongfully  affected 
bis  title  to  something."*  Now,  let  us  see  if 
the  official  receiver  in  this  case  comes  within 
any  of  the  branches  of  that  definition.  Has  he 
suffered  a  legal  grievance  P  He  has  snffered  no 
grievance  at  all.  Has  the  decision  wrongfully 
deprived  him  of  something  P  He  has  been  de- 
prived of  nothing.  Has  the  decision  wrongfully 
refused  him  anything  P  ^O^^i^^}@,fy^^^ 
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not  a  litigating  party,  bo  that  he  is  not  a  perBon 
who  has  been  refoaed  anything.  Then,  lastly, 
the  decision  has  not  wrongfully  affected  his  title 
to  anything.  It  is  snggested  that  Lord  Bramwell, 
in  his  judgment  in  the  same  case,  has  nsed  lan- 
guage which  goes  further :  "  The  general  rule  is 
that  an  appwl  rnnnt  be  by  1^  pi^rty  who  hoa 
endeaTcnred  to  maintwa  the  eoatrafy  of  that 
which  has  taken  place."  He  ia  laying  down  a 
condition  nne  gud  non ;  but  he  does  sot  sa^  that 
the  fulfilment  of  that  condition  alone  is  samcient. 
He  says  that  an  appeal  mast  be  the  party  who 
has  endeavonred  to  maiatain  the  contrary  of  any 
decision  ;  but  he  does  not  say  that  everyone  who 
lias  endeayoured  to  maintain  the  contrary  of  a 
decision  can  appeal.  I  hare  stated  the  view  that 
I  take  of  the  matter;  bat,  as  the  Master  of  the 
BoUs  and  Lopes,  LJ.  take  a  difEerent  view,  I  am 
probably  wrong. 

Lonsa,  LJ. — The  question  which  we  have  to 
decide  is,  whether  the  official  receiver  is  a  person 
entitled  to  appeal,  within  sect.  104  of  the  Bank- 
ruptcy Act  1883,  in  a  case  where  he  has  applied 
ior  an  order  of  adjadication  against  a  deotor, 
under  sect.  20,  and  the  court  has  made  an  order 
adjourning  the  application,  under  sect.  109.  Br 
rale  129  of  the  Bankruptcy  Bales  1886,  the  offi- 
cial receiver  is  one  of  tne  persons  authorised  to 
make  the  application  for  an  order  of  adjadication. 
In  the  present  case  the  official  meeiTer  made  tho 
a|iplication,  and  it  was  refused.  Then  sect.  104 
gives  an  appeal  to  anr  peraon  aggrieTed*  The 
qttestion  is,  whether  tne  officii^  receiver,  under 
the  circumstances,  is  a  person  ararieved.  He 
luu  only  made  an  application  which  it  was  his 
duty  to  make,  and  his  case  is  that  his  application 
has  been  wrongfully  refused.  In  my  opinion  he 
is  a  person  aggrieved,  because  he  has  been  refused 
an  application  which  he  was  entitled  to  make. 
Fry,  L.J.  has  suggested  that  he  does  not  oome 
within  the  definition  of  a  person  aggrieved  which 
was  given  by  James,  L.J.  lu  Ex  parte  Sidebotham 
{ubi  mp.).  I  cannot  agree  with  that  suggestion. 
On  the  contrary,  I  think  that  he  has  suffered  a 
legal  grievance,  and  that  the  decision  has  wrong< 
fiuly  deprived  him  oE  something  and  has  wrong- 
fully refused  him  Romething.  I  think  that  it  is 
carrying  out  the  policy  of  the  Act  to  hold  that 
the  official  receiver  has  hi  amieal  in  this  case. 
The  policy  of  the  Act  is  to  afford  every  protec- 
tion to  oreditors — protection  not  only  in  the 
ordinary  sense,  but  even  against  thems^ves. 

Solicitors  for  the  respondents,  Fo»8  and  X«£lsam; 
O.  S.  and  H.  Brandon ;  Guddon  and  Co. 
Solicitor  for  the  appellant,  SoUdtor  to  the  Board 
Trade. 


HIGH  COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 
Tuesday,  May  24. 
(Before  Kat,  J.) 
Be  H.  Smith  ;  Lord  t>.  Hatwabd.  (a) 
WiU — Oonetruetion — "  Children  and  oranA- 

A  teetator  by  hie  will  made  the  29A  Sept.  1884  gam 
hie  reeiduary  reai  and  pereonal  estate  fo  Jug 
executors  upon  truel/or  eale^  and  to  divide  the  jm- 
eeeda  into  six  equal  $hare$t  and  to  pay  one  e$ 
evxh  e^uaZ  tviAh  ^uxree  unfo  and  equally  betvem 
"  aU  the  children "  of  hie  late  brother  James 
8fnith  "toko  ^hall  be  living  at  my  death"  and  to 
pay  one  oAer  of  eueh  sixth  sharee  unto  and 
equaJly  between  "  aU  the  ehUdren "  of  his  late 
brother  William  Smith  *'  who  sliall  be  living  at 
my  death,"  and  to  pay  one  other  of  such  eixth 
shares  tinio  and  eqtially  between  "  aU  the  ehildren" 
of  his  late  sister  Barbara  Humphrey  "  who  akali 
be  living  ai  my  death,"  and  the  other  three-^ieiks 
he  gave  in  the  tame  terms  to  the  children  of  three 
other  deceased  persons  therein  named. 

Testator  died  on  the  IHth  Jan.  1886.  Ko  chiidrm 
of  Barbara  were  alive  at  the  date  ef  tke  vnU  «r 
death,  btU  two  graudehUdren  qf  Harbara,  Ae 
children  of  St^hen  Htm^hrey,  who  died  m» 
1874,  were  alire  at  hiAh  datee. 

The  testator  waspreaent  at  funand  qf  Stafken 
and  knew  aU  thefaets. 

On  originating  eummons  .- 

Held,  that  the  two  grandtAHdren  of  Zfar&oro  were 
entitled  to  the  one-»ixth  ehare  given  by  the  wiU 
qf  ike  teetator  to  the  ehUdren  qf  Barbara. 

This  was  an  originating  summons  taken  out  by 
the  executors  ana  trustees  of  the  will  of  the  late 
H.  Smith,  of  Northiam,  Sussex,  asking  for  the 
opinion  of  the  court  as  to  the  construction  of  the 
will.  The  defendants  were  two  grandchildren  of 
the  testator's  daughter  Barbara  Humphrey,  and 
one  of  the  next  of  kin  of  the  testator,  who  had 
been  appointed  by  the  conrt  to  represent  the 

By  his  will  made  on  the  29th  Sept.  1884  the 
testator  gave  his  residuary  real  and  personal 
estate  to  his  executors  and  trustees  npon  trust  ior 
sale,  and  to  divide  the  proceeds  into  six  equal 
shares,  and  to  pay  one  of  snch  equal  sixth  shans 
unto  and  eaually  between  "  all  the  children"  of 
his  late  brother  James  Smith  "  who  shall  be  linnc 
at  my  death,"  and  to  pay  one  other  of  such  sixtli 
shares  unto  and  equally  between  "all  the 
children"  of  his  late  brother  William  Smitii 
"  who  shall  be  living  at  my  death,"  and  to  pay 
one  other  of  such  sixth  shares  unto  and  equally 
between  "all  the  children"  of  his  late  sisttf 
Barbara  Humphrey  "who  shall  be  living  atm^ 
death,"  and  the  other  three-sixths  he  gave  in  the 
same  terms  to  the  children  of  the  three  other 
deceased  persons  therein  named. 

The  testator  died  on  the  18th  Jan.  1886. 

There  were  no  children  of  Barbara  Humphrey 
alive  at  the  date  of  the  will  or  of  the  death  of 
the  testator.  Barbara's  only  child  Stephen  died 
in  1874,  and  his  two  children,  the  grandchildren 
of  Barbara  Humphrey,  were  alive  at  both  dates. 
These  two  grandcnildren  often  came  to  Northian, 
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and  the  testator  was  present  at  the  funeral  of 
their  father  Stephen,  and  knew  all  the  facts. 

Tremlett  for  the  eiecotors  and  trustees. — The 
qaestion  is,  do  these  two  grandchildren  of  Barbara 
toke  under  the  word  *'  children  P" 

Syme  for  the  two  grandchildren. — The  testator 
used  the  word  "  children  "  in  its  ordinary  sense, 
he  intended  the  grandchildren  to  take;  it  it  is 
held  that  they  do  nfit,  there  will  be  an  intestacy 
as  to  this  share : 

Bsrry T.  Btrry,  8  Giff.  184! 

Fann  r,  Dtath,  28  B«rt.  7S  ; 

Theobald  on  WiUb.  Srd  edit.  228 ; 

Yaughan  Hawldns  on  Wills,  85. 
Dauney  for  the  next  of  kin. — I  snbmit  that 
there  is  an  intestacy  as  to  this  one-Hixth  share ; 
the  Bame  word  cannot  have  two  different  mean- 
ings : 

BadeliffB  r.  BuekUy,  10  Ym.  19S ; 
Juman  on  Willi,  vol.  2,  4th  edit.  147 ; 
fJrooke  t.  Bronking,  2  Tern,  106 ; 
Loring  v.  Thomas,  1  Dr.  &  8m.  467. 

So  reply. 

Kat,  J. — The  law  seems  to  me  to  stand  in  this 
way.  If  the  testator  on  the  face  of  the  will  gives 
a  legacy  to  the  children  of  a  deceased  person, 
mentinning  that  person  as  being  dead,  and  at  the 
date  of_  the  will  there  are  no  children  of  that 
person,  but  there  are  grandchildren,  then  the 
court,  on  the  principle  ut  ree  magia  valeat,  holds 
that  the  bequest  taxes  effect  in  favour  of  the 
grandchildren.  On  the  other  hand,  if  the  testator 
mentions  the  children  of  the  late  A.  B.^  the  late 
G.  D.,  and  the  late  E.  T.,  and  some  of  these  have 
left  children,  uid  one  has  left  grandchildren 
alone,  then  the  court  holds  that  it  is  too  difficult 
to  construe  the  word  "children,"  when  once  ased, 
as  having  different  meanings,  where  one  of  the 
peraons  has  children  and  another  grandchildren. 
Again,  if,  on  the  face  of  the  will,  the  testator 
shows  an  intention  to  use  the  word  "  children  " 
in  its  normal  and  ordinary  sense,  by  himself 
having  mentioned  grandchildren  as  well  as 
children,  there  again  the  coort  feels  itself  hound 
to  read  the  word  children  in  its  ordinary 
sense.  The  present  case  lies  a  little  between  the 
two.  Here  the  testator  mentioned  the  children 
of  a  deceased  person,  but  instead  of  giving  his 
property  in  mass  to  the  children  of  the  late  A.,  B., 
and  C,  he  divides  his  residue  into  six  shares,  and 
gives  one-sixth  to  the  children  of  the  late  A., 
another  sixth  to  the  children  of  the  late  B.,  and 
BO  on,  using  the  word  children  as  the  class  who 
are  to  be  taken  in  each  case.  Well,  that  does  not 
precisely  give  rise  to  the  difficulty  which  occurred 
in  the  case  of  Radcllffe  v.  Buckley  which  has  been 
referred  to,  where  you  have  to  give  to  one  use  of 
the  word  children  two  different  meanings.  It  is 
quite  possible  in  the  present  case  that  he  meant 
children  in  one  case,  and  that  in  another  case, 
where  he  knew  there  were  no  children,  he  meant 
grandchildren.  I  therefore  think  I  am  at  liberty  to 
take  the  more  liberal  view,  and  I  do  so  the  more 
readily  because,  on  the  other  Tiew,  not  only  will 
the  grandchildren  take  nothing,  but  there  will  be 
an  intestacy  as  to  this  share.  I  therefore  hold 
that  the  grandchildren  take,  and  declare  that  the 
grandohildren  are  entitled  to  the  one-sixth  share 
directed  to  be  paid  to  the  children  of  Barbara 
Hnmpihrey. 

Solicitors:  Prior,  Churelh  and  Adam$t  for 
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PhiUote,  Borwash;  Byrne  and  Lucas,  for  Jf.  8. 
Stephen*  and  Son,  Chatham ;  Kingaford,  Dormant 
and  Oo.,  for  WUliam  Dawet,  Bye. 


Xay  S,  4,  and  11. 
(Before  £at,  J.) 
Websteb  v.  Sovthst.  (a) 

Morimain — Charitahle  tue — Lease  of  land  to  huUd 
toorhhouM — Mortmain  Act  (9  Geo.  2,  c.36),  a.  1 — 
The  Poor  Law  Amendment  Act  {7  §-8  Viet.  e. 
101),  «.  73— Statntea  of  Limitatione  (3^4  WUL 
4,  c.  27  and  c.  42). 

On  the  lOih  March  1 747  a  leaee  by  deed  of  one  acre 
of  land  for  150  year»,from  the  25rt  March  1747, 
at  a  rent  of  la.  a  year,  if  demanded,  voaa  granted 
to  peraona  in  a  parUh  in  truat,  that  the  leateea 
and  the  tumvors  or  turvivor,  hi»  eateeutortt 
administrators,  and  aaatgna,  might  build  and 
continm  aviorkhonee  upon  the  land  for  the  better 
reception  and  employment,  and  for  ike  lodging 
aTid  entertainment  only  of  all  the  poor  people  ^ 
tlie  po/neh,  and  not  to  be  let,  mortgaged  for 
money,  or  assigned  to  any  other  use,  inHreet,  or 
purpose  whatever.  If  the  inhabitants  should  dis- 
continue the  prescribed  use  of  the  building  so  to 
be  erected,  and  should  be  wiUing-  to  deliver  it  to 
the  landlord,  U  should  be  lawful  for  them  to  do  ao, 
he  paying  the  then  value  of  the  building.  The 
deed  was  not  enrolled.  The  last  payment  of  rent 
was  in  1776.  In  1862  the  property  was  sold  to 
(he  defendanta  by  the  parish  ojteera  as  freehold. 
On  action  by  the  reversioner  to  recover  la.  rent, 

Seld  (diasenting  from  Burnaby  v.  Barsby,  4 
H.  ^  N.  690).  thai  the  lease  was  for  charitable 
purposes,  and  failed  to  comply  toith  the  Mortmain 
Act,  and  was  not  saved  from  the  effects  of  that 
statute  by  aect.  73  of  7  f  S  Vict.  e.  101.  The 
leaae  was  therefore  void  ao  initio,  and  the  Statute 
of  Limitations  began  to  run  against  the  grantor^ 
V  not  from  the  fimfl  qf&M  execution  (jf  the  Imm, 
at  any  rate  from  the  time  when  rent  ceased  to  be 
paid.    Action  dismissed  with  coats. 

This  action  was  brought  by  the  plaintiff.  Sir 
Augustus  F.  W.  E.  Webster,  Bart.,  to  recover  1«. 
rent  from  the  defendants,  who  claimed  to  hold  a 
piece  of  land  constituting  the  site  of  a  disused 
workhouse  in  the  parish  of  East  Grinstead,  Sussex, 
in  fee  simple. 

On  the  10th  March  1747,  by  a  lease  made  be- 
twepn  Sir  Thomas  Webster,  Bart.,  of  Battle  Abbey, 
the  plaintiff's  predecessor  in  title,  of  the  one  mrt, 
and  several  persons,  including  the  vicar  of  East 
Grinstead,  of  the  other  part,  after  reciting  that 
the  inhabitants  of  the  parish  of  East  Grinstead 
had  come  to  a  resolution  to  build  a  workhouse  for 
the  better  reception  and  employment  of  the  poor 
of  the  said  pansh,  and  had  applied  for  a  lease  of 
this  land,  and  that  Sir  Thomas  Webster,  "in 
order  to  encourage  so  good  a  work,"  had  consented 
to  grant  that  lease,  the  land  was  demised  to 
the  parties  of  the  second  part,  in  trust  that  the 
lessees,  and  the  survivors  or  survivor,  his  execQ< 
tors,  administrators,  and  assigns,  might  build  and 
continue  a  workhouse  upon  the  land  "  for  the 
better  reception  and  employment,  and  for  the 
lodging  and  entertainment  only  of  all  the  poor 
people  of  the  said  parish  of  East  Grinsteaa  for 

(•)  lUportod  bf  FauflU  E.  Asr,  SMt,^utistoMWL»w. 
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the  time  being  during  the  said  term,  in  snch 
manner  as  they,  or  the  major  part  of  them,  Rhall 
think  fit,  at  the  proper  costs  and  charges  of  the 
inhabitants  of  the  said  parish  of  East  Grinstead 
or  otherwise,  and  not  to  be  let,  mortgaged  for 
money,  or  assigned,  to  any  other  nse,  interest,  or 
pnrpose  whatsoever,"  from  the  25th  March  1747. 
It  was  also  provided,  that  if  the  inhabitants  should 
discontinne  the  prescribed  use  of  the  bnilding  bo 
to  be  erected,  and  should  be  wilting  to  deUver  it 
to  the  landlord,  it  should  be  lawfol  for  them  to 
do  80,  he  paying  the  then  vtlue  of  the  baUding. 
The  deed  was  not  enrolled.  The  last  payment  of 
rent  was  in  1776.  In  1862  the  workhonse  erected 
on  the  land  ceased  to  be  used  as  snch,  and  the 
site  was  sold  by  the  parish  authorities  under  a 
sCatnte  of  6  Will.  4,  which  enables  snch  authorities 
to  sell  sites  of  disused  workhonsea,  the  property 
in  Question  being  conveyed  to  the  purchasers  as 
freehold.  The  plaintiff  claimed  to  ne  the  owner 
of  the  reversion,  contending  that  the  lease  was 
Btill  subsisting,  while  the  defendants  claimed  to 
hold  the  land  in  fee  simple  on  the  cround  that 
the  lease  was  void  under  the  Mortmain  Act,  and 
that  they  and  their  predecessors  in  title  had  been 
in  possession  for  more  than  twenty  ye-ars. 

Sir  Borace  Davey,  Q.C.,  Elton,  Q.C.,  and 
Jemmett  for  the  plaintiff. — The  plea  of  the  Statute 
of  Limitations  cannot  prevail,  if  the  lease  was  a 
valid  one: 

Archhoid  V.  BeuUy,  9  H.  of  L.  Cu.  860. 
If  the  lease  was  originally  void,  the  Statute  of 
Limitations  would  be  a  bar : 

The  Pretident  and  Oovemora  of  Magdalen  Sotpttal 
V.  Knotts,  40  L.  T.  Bep.  N.  8.  466;  4  App.  Caa. 
824. 

If  the  lease  was  a  lease  for  charitable  asee,  the 
defects  were  cured  by  sect  73  of  7  &  8  Yict. 
«.  101.  The  lease  was  not  a  lease  for  charitable 
imrposee  within  9  Geo.  2,  c.  36 ;  it  was  an  acquisi- 
tion of  land  to  enable  the  parish  ofScars  to  per- 
form their  statutory  duties : 

Poor  law  Act,  48  Elii.  o.  8,  s.  6 ;  9  Oeo.  1,  o.  7, 
8.  4; 

BurnaAv  T.  Bartby,  4  H.  A  N.  090 ; 
9  Geo.  4,  c.  85. 

If  the  lease  was  bad,  it  was  made  good  by  sect.  73 
of  7  &  8  Vict.  c.  101.  The  section  is  retrospec- 
tive: 

Tndor'a  Leading  Cases  on  Beal  Property  and  Con- 
veTanciii^,  Sra  edit.  53S,  gives  a  list  A  charitieB 
oomine  within  statate  of  48  Elis.  o.  4 1 

fiOOeo.  3,  0.  12,  B8.  8,  d; 

Bunting  v.  Sargent,  41  L.  T.  Bsp.  X.  S.  643  : 

13  Ch.  Div.  337 ; 
Stewart's  Blaokstone  (1853),  p.  356. 

Siighy,  Q.C.,  RensKaw,  Q.C.,  and  Frederic 
Thompson  lor  the  defendant. — "The  only  point  is 
vbetber  this  is  a  chuitable  use  independently  of 
the  statutes : 

Bwmaby  t.  Banbu,  4  H.  *  N.  690 ; 

14  Eliz.  o.  14 ;  39  Elis.  o.  5 ;  43  Elis.  c.  4. 

Ajiy  gift  for  the  poor  is  a  good  charity : 

Lmiraft  t.  Pridham,  36  L.  T.  Bep.  N .  S.  501 ; 

6  Ch.  Div.  205 ; 
Dolan  T.  Maedermot,  5  Eq.  60 ;  3  Ch.  A^.  676  { 
Attomey-Qmeral  v.  bliward,  21  Beav.  ^ ; 
Attomey-0«neral  v.  Buaby,  24  Bear.  299 ; 
Attomev-Oeneral  t.  Mayor,   tfc,  of  BCrwidk-on- 

Tweed,  Tftml.,  238 ; 
St.  Botoiph't  Without,  Biahoptgatg,  PariA  S»t<U4g, 

W.  N.  1887,  p.  75. 

Bumabj/  v.  Barsby  is  quite  contrary  to  all  other  ■ 
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authority,  and  is  not  quoted  in  Kuy  of  these  cases 
as  an  authority. 
Sir  SoruM  havey,  Q.G.  in  reply. 

Cur.  adv.  vttU. 

May  16. — The  following  written  judgment  ms 
delivered  by 

Kat,  J. — This  action  is  brought  to  recover 
arrears  of  rent  by  a  person  daiming  to  be  entitled 
to  the  reversion  against  the  defen£nt3  as  alleged 
lessees,  or  rather  assigns  xif  the  lease.  The  not 
is  of  nominal  amount,  being  18s.  a  year.  The  real 
question  is  the  plaintiff's  tide  to  the  rerersion. 
The  defendants  plead  the  Statute  of  Limitations. 
It  is  admitted  that  this  plea  cannot  prevail  if  the 
lease  was  a  valid  one,  because  the  term  has  not 
expired ;  and  it  was  decided  by  Archhoid  v.  SeuUy 
(9  H.  L.  360)  that  time  wonld  not  begin  to  ran 
against  a  landlord  upon  rent  being  withheld,  but 
only  on  its  being  paid  to  another,  which  is  not 
the  case  here.  But  then  it  was  also  admitted  that 
that  if  the  lease  was  originally  void — as  is  sus- 
gested  in  this  case,  by  reason  of  its  not  being  in 
conformity  with  the  Mortmain  Act,  9  Geo.  2,  c.  36, 
the  Statute  ot  Limitations  would  be  a  bar,  accord* 
ing  to  the  decision  in  The  PreaiderU  and  Oovemort 
of  Magdalen  Horpital  v.  KnaUu  (40  L.  T.  Bep. 
N.  S.  466  ;  4  App.  Cas.  324)  Sect.  1  of  9  Geo.  2, 
c.  36,  commonly  called  the  Mortmain  Act,  enacts 
"  tfasji  from  and  after  the  24th  of  June  1736,  no 
.  .  .  lands  .  .  .  shall  be  i^ven,  grantedt 
aliened,"  to  "  any  person  or  persons,  bodks, 
politic  or  corporate,  or  otherwise,  for  any  estate 
.  .  .  in  trust  or  for  the  benefit  of  any  charit< 
able  uses  whatsoever,  unless  '*  by  deed  enrolled 
twelve  months  before  the  death  of  the  grantor 
and  within  six  months  after  its  execution,  "  and, 
unless  the  same  be  made  to  take  effect  in  possess* 
sion  for  the  charitable  use  intended  immediately 
from  the  making  thereof,  and  be  without  any 
power  of  revocation,  reservation,  trust,  conditicm, 
limitation,  clause,  or  agreement  whatsoever  for 
the  benefit  of  the  donor  or  grantor,  or  of  any 
person  or  persons  claiming  under  him."  The 
assurance  in  this  case  is  a  lease  by  deed  dated  the 
lOfch  March  1747,  of  one  acre  of  land  for  150  yean  at 
the  rent  oE  Is.  a  year,  if  demanded.   It  cannot  be 

f roved  that  any  rent  has  been  paid  since  1778. 
D  1862  the  property  was  purported  to  be  cob* 
veyed  by  the  lessees  m  fee  8im{Me^  and  the  present 
defendants  claim  under  such  conveyance.  Admia- 
sions  have  been  made  under  which  I  must  assume 
that  the  plaintiff's  title  to  the  reversion,  if  the 
lease  be  subsisting,  is  good.  The  question  whether 
the  lease  was  valid  depf^nda  upon  two  considera- 
tions ;  (1)  Was  this  a  lease  for  charitable  nsefc : 
and  (2),  if  it  was,  are  the  defects  cured  by  sect.  73 
ot  7  &  8  Vict.  c.  101  ?  The  lease  is  to  this  effect. 
It  is  between  Sir  Thomas  Webster,  of  the  one 
part,  and  several  other  persons,  including  the 
vicar  of  East  Grinstead,  of  the  other  part.  It 
recites  that  the  inhabitants  of  the  parish  of  Esst 
Grins tead  had  come  to  a  resotutioa  to  build  a 
workhouse  for  the  better  reception  and  employ- 
ment of  the  poor  of  the  said  parish,  and  had 
applied  for  a  lease  to  this  ^d,  and  that  Sir  T. 
Webster,  "  in  order  to  encourage  so  good  a  work," 
hadnonsentedtograntthatlease.  Then  the  lease  is 
granted  in  trust  that  the  lessees,  and  the  surriron 
or  survivor,  his  execntors,  administrators,  and 
assigns,  mieht  build  and  continue  a  workhouse 
I  np(nitheland''forthebetterrec^^^^^^^i^ 
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ineixt,andfor  the  lodging  and  entertainment  onl]r of 
all  the  poor  people  ctt  the  said  parish  of  East  Grin- 
stead  for  the  time  being,  dnriug  the  said  term  in 
such  manner  as  they  or  the  major  part  of  them 
shall  think  fit,  at  the  proper  costs  and  charges  of 
the  inhabitants  of  the  said  parish  of  East  Qrin- 
stead  or  otherrrise,  and  not  to  be  mortgaged 
tor  money,  or  assigned,  to  aoT  other  use,  interelt, 
or  purpose  whatBoever."  The  term  was  not  to 
benn  irom  the  date  of  the  deed  bat  from  the 
25tb  March,  that  ia  fifteen  days  later.  The  lease  ■ 
also  contained  a  provision  that  if  the  inhabitants 
should  diBcontinue  the  prescribed  use  of  the  bnild- 
ing  so  to  be  erected,  and  should  be  willing  to 
deliver  it  to  the  landlord,  it  should  be  lawful  for 
them  to  do  so,  he  paying  the  then  value  of  the 
building  to  the  churchwardens  and  overseers 
of  the  poor  of  the  parish  for  the  use  of  the 
pariah.  The  deed  was  not  enrolled.  Thai  this 
was  a  ohfuritable  use  seems  at  first  sight  indis* 
pntdble.  Beliauce,  however,  is  placed  upon  the 
case  of  Bumaby  r.  Bartby  (4  H.  &  K.  6&0).  In 
that  case,  by  deed  in  1822,  land  was  conveyed  to 
the  use  of  the  grantor  and  his  wife  for  lives,  and 
after  the  death  of  the  survivor  to  the  use  of  cer- 
tain persons,  who  were  described  as  respectively 
overseers  of  the  poor  of  Hungarton  and  church- 
wardens of  the  same  parish,  in  fee  in  considera- 
tion of  30L.  money  of  the  inhabitants  of  the  said 
parish,  and  the  conveyance  was  expressed  to  be 
"in  trnst  onlv,  that  they  should  permit  the 
premises  thereby  granted  to  be  used  and  enjoyed 
as  a  poor  or  parish  house,  to  place  such  pauper 
or  ^upers  therein  of  or  belonging  to  the  pariah 
of  Hungarton  for  the  time  being,  or  to  any  other 
oae  or  purpose  as  the  churchwardens  and  over- 
seers of  the  poor  tor  the  time  being,  or  the  major 
part  of  them,  with  the  consent  and  approbation 
ot  the  majority  of  the  parishioners  and  inhabi- 
tants of  the  said  parish  assembled  at  a  parish  or 
vestry  meeting  should  think  fit."  The  question 
was  whether  this  was  a  charitable  use.  During 
the  argument  no  cases  on  the  subject  seem  to 
have  been  cited,  but  Martin,  B.  observed  it  might 
be  different  if  it  were  in  the  way  of  charity,  but 
the  purchase  was  made  by  the  overseers  for  the 
purpose  of  providing  lawful  relief.  And  it  seems 
to  have  been  suggested  that  the  effect  of  the  8th 
section  of  the  59  Geo.  3,  c.  12,  which  enabled 
chnrchwardens  and  overseers  by  direction  of  the 
vestry  to  build  a  workhouse,  and  to  purchase  or 
take  on  lease  any  ground  in  the  parish  for  that 
purpose,  was  to  empower  parish  officers  to  take  as 
other  people  could,  without  reference  to  the 
Mortmain  Acts.  Sect.  9  of  that  statate  (59  Geo. 
3,  c.  12)  empowered  them  to  sell  existing  work- 
AOOBes,  and  employ  the  proceeds  in  hnildingnew 
ones.  After  consideration  the  court  decided  that 
the  conveyance  was  not  to  charitable  uses, 
Watson,  B.,  who  delivered  the  judgment  of  the 
court,  saying :  "  We  are  of  opinion,  after  looking 
-throngh  the  statutes,  that  this  does  not  come  in 
any  way  within  the  description  of  charitable  uses 
as  enumerated  in  statute  43  Eliz.  The  church- 
wardens and  overseers  purchased  for  a  limited 
purpose  with  a  power  tor  conveying  away,  the 
iB^a  was  not  to  remain  to  them  for  ever,  and 
there  is  nothing  in  the  statute  of  Elizabeth  to 
lead  to  the  conclusion  that  the  use  would  be  a 
charitable  use  within  the  meaning  of  that  Act. 
TThe  purchase  was  under  the  immediate  direction  of 
an  Act  ot  Parliament*  which  says  it  ahall  be  law- 
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fat  for  churchwardens  and  overseers  to  purchase 
and  to  sell  again.  For  these  reasons  we  think  it 
does  not  fall  in  any  way  within  the  meaning  of 
the  Statutes  of  Mortmain."  It  has  been  argued 
before  me  that  this  decision  shows  that,  where 
land  is  acquired  to  enable  the  officers  of  a  parish 
to  perform  their  parish  duties,  as  for  example,  by 

Providing  a  workhouse,  that  is  DOta  charitable  use. 
To  other  authority  has  been,  atei  tor  that  propo- 
sition, and  it  certainly  seems  somewhat  difficult 
to  maintain  it.  If  that  be  the  law,  anyone  might 
convey  or  demise  by  will  land  to  the  officers  of  a 
parish  to  enable  them  to  fulfil  their  public  duties 
to  the  poor,  and  a  conveyance  for  this  purpose 
need  not  be  enrolled,  and,  notwithstanding  the 
Mortmain  Act,  might  contain  reservations  in 
favour  of  the  grantor,  and  might  be  made  to  take 
effect  in  favour  of  the  parish  officers  upon  his 
death,  or  at  any  other  deferred  period.  The  43rd 
Eliz.  expresaly  enumerates  as  charitable  uses 
"  relief  of  aged,  impoteat,  and  poor  people  .  .  . 
relief,  stock,  or  maintenance  of  houses  of  correc- 
tion .  .  .  aid  or  ease  of  any  poor  inhabitants 
concerning  payment  of  fifteens,  setting  out  ot 
soldiers,  and  other  taxes."  Looked  upon  only  as 
a  legal,  public,  or  general' purpose,  it  is  difficult 
to  reconcile  this  decision  with  the  judgment  of 
Sir  J.  Leech  in  Attorney-General  v.  Heelia  (2  S.  &  8. 
67),  or  with  Doe  v.  Howells  (2  B.  &  Ad.  744), 
AttoTTiey-Oeneral  v.  Blizwrd  (21  Beav.  233),  or 
Attorney- General  v.  Buskby  (24  Beav.  299),  or  with 
the  recent  case  of  Luckrc^ft  v.  Pridham  (6  Ch. 
Biv.  U>5.)  If  the  case  depended  upon  this  ton-  ^ 
sideration  I  should  have  to  determine  whether  I 
must  follow  Bttntaby  v.  Bartby  or  a  long  series  of 
decisions  which  at  present  seem  to  me  incon- 
sistent with  it.  The  Mortmain  Act  avoids  the 
assaranre,  and  places  the  grantor,  as  well  as  the 
grantee  under  a  positive  disability.  Statutes 
which  remove  the  disability  of  a  grantee  by 
authorising  a  corporation  or  other  public  body  to  ■ 
acquire  land,  do  not,  unless  expressly  ao  worded, 
interfere  with  the  disability  of  the  grantor  to 
grant.  This  was  decided  so  long  ago  as  the  case 
of  MoggY.  Hodge*  (2  Ves.  sen.  52.)  Power  to  take 
land  in  such  cases  is  given  to  avoid  the  necessity 
of  obtaining  a  licence  to  hold  in  mortmain,  but, 
nevertheless,  the  grantor  can  only  grant  in  the 
manner  prescribed  by  9  Geo.  2,'c.  36.  The  ruling 
Poor  Law  Act  at  tne  6jtte  of  the  lease  in  this 
case  was  9  Geo.  1,  c.  7  (1722),  which  provides,  by 
sect.  4,  that  for  the  ^eater  ease  of  parishes  in 
the  relief  of  the  poor  it  should  be  lawful  for  the 
churchwardens  and  overseers  of  the  poor  in  any 
parish,  with  the  consent  ot  the  major  part  of  taa 
parishioners  in  vestry  or  other  parish  or  public 
meeting  for  that  purpose  assembled,  to  purchase 
or  hire  any  house  or  houses  in  the  same  parish, 
and  to  contract  with  any  person  or  pemons  for 
the  lodging,  keeping,  maintaining,  and  employ- 
ing any  or  all  such  poor  in  the  parish  as  shall 
desire  to  receive  relief  or  collection  from  the  said 
parish,  and  there  to  keep,  maintain,  and  employ 
all  such  poor  persons.  But  this  lease  was  made 
after  the  Mortmain  Act  (9  Geo.  2,  c.  36),  and 
although  the  churchwardens  and  overseers  might 
be  empowered  by  9  Geo.  1,  c.  7,  to  take  a  lease, 
there  ia  nothing  which  could  remove  the  dis- 
ability of  the  grantor  to  grant  such  a  lease 
occasioned  by  the  Mortmain  Act  which  had  pasaed 
meanwhile.  But  then  reference  is^-made  to  7.&  8 
Vict.  o.  101.  the  Poor  L^iAlffiV^^S^^Ve^- 
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73  of  which  enactB  "  that  in  all  cases  where  any 
messuages.  lands,  or  hereditaments,  or  any  estates 
or  interest  therein  have,  or  has  heen,  conTOyed  or 
assured,  or  purported  to  be  conveyed  or  assured 
either  gratnitously  or  for  valuable  consideration, 
to,  or  in  trust  for,  the  churchwardens  or  over- 
seers of  the  poor,  or  the  overseers  only,  or  the 
guardians  of  any  parish  or  parishes  respectively, 
or  to,  or  in  trust  for,  the  guardians  of  any  union 
for  the  purpose  of  providing  a  workhonse  or 
asylnm,  or  workhouses  or  aBylnmB,  for  the  accom- 
modation of  the  poor  of  aucn  parioh  or  panshes, 
or  union  respectively,  every  such  conveyance  or 
assurance  shall  be  deemed  f^od  and  valid  for  all 
purposes  whatsoever,  notwithstanding  that  such 
conveyance  or  conveyances  have  not  been  enrolled 
pursuant  to  the  statute  passt^d  in  the  ninth  year 
of  the  reign  of  his  late  Majesty  King  George  II., 
intituled  an  Act  to  restrain  the  disposition  of 
lands,  whereby  the  same  became  inalienable."  Tt 
is  argued  that  if  this  was  a  charitable  use,  the 
defects  in  the  lease  may  be  cared  by  that  section  ; 
but  the  section  only  cures  one  defect — that  is, 
the  want  of  enrolment.  In  this  case  the  lease, 
as  I  have  stated  it,  does  not  seem  to  be  made  to 
the  churchwardens  and  overseers  of  the  poor.  It 
was  probably  a  beneficial  lease,  as  appeara  from 
the  npression  in  the  recite  that  it  was  granted 
in  order  to  encourage  so  good  a  work,  and  from 
the  reservation  of  the  rent  of  la.  a  year,  which 
was  obvionsly  only  a  nominal  rent.  It  was  not  to 
t^e  effect  in  possession  from  the  date  of  it,  but 
from  fifteen  days  later ;  and,  besides  the  rent,  it 
reserves  to  the  grantor  something  in  the  nature 
of  a  right  of  pre-emptiou,  if  the  prescribed  use  of 
the  building  to  be  erected  should  be  discontinued. 
The  trust  was  primarily  for  a  workhouse  at  the 
cost  of  the  inhabitants  of  the  parish  "  or  other- 
wise." Whatever  may  be  said  as  to  the  oon- 
veyance  in  the  case  of  Bumaby  v.  Barsby,  I  have 
no  doubt  whatever  that  the  lease  in  this  case  was 
for  charitable  purposes.  It  fails  to  comply  with 
the  Mortmain  Act,  not  merely  for  want  of  enrol- 
ment, but  in  the  other  respects  which  I  have 
pmnled  out,  and  therefore  it  la  not  saved  from 
the  effect  of  that  statute  by  tlw  7  &  8  Tict.  dOl, 
B.  73,  I  have  examined  tne  subsequent  Acts  of 
Geo.  4,  c  85,  which,  in  the  case  of  the  purohase 
for  full  and  valuable  consideration  of  lands  for 
charitable  purposes,  if  made  to  take  effect  in 
possession  and  without  any  reservation,  makes 
such  purchase  valid,  notwithstanding  the  non- 
observance  of  the  other  formalities  prescribed  by 
the  Mortmain  Act ;  also  the  24  Vict.  c.  9,  which 
makes  the  reservation  of  a  peppercorn  or  other 
nominal  rent  immaterial.  But  this  provision 
only  refers  to  assurances  thereafter  to  be  made. 
This  same  statute,  and  the  25  Vict.  c.  17,  27  Vict, 
c.  13,  the  29  &  30  Vict.  c.  57,  and  the  35  &  36  Vict, 
c.  25,  enable  the  court,  where  full  and  valnable 
consideration  was  given,  to  stipply  tfae  want  of 
enrolment.  The  25  Vict.  c.  17,  contains  a  pro* 
Tision  to  the  effect  that  any  money  expended  in 
building  on  the  land  may  be  treated  as  part  of 
such  full  and  valuable  consideration.  But  no 
advantage  has  been,  or  |»obably  can  now  be, 
taken  of  these  provisions.  Koue  of  these  statutes 
assist  the  plaintiff's  case.  Consequently  the 
lease  was  void  ab  initio,  and  the  Statnte  of 
Limitations  began  to  run  against  the  grantor, 
if  not  from  its  execution,  at  any  rate  from  the 
time  when  rent  ceased  to  be  p^i.    The-  result 


is  that  this  action  fails,  and  must  be  diamitted 

with  costs. 

Solicitors :  SattiM  and  Craujford ;  B.  C.  Adam 
Beck. 


Wednesday,  May  18. 
(Before  Nobth,  J.) 
Wai^kv.  Southau.;  SovTHALLr.  Waixzk.(o) 

Trutiae—BreacKof  iruat — JJnauihoriaed  mortgage— 
Rights  of  mortgagee— 'FMowing  money*  reeowrtd 
from  trustee — WHl-^GonatrucHon-' Power  to 
mortgage. 

J.  W.  by  wiU  devised  real  property  wpon  tnttl  for 
sale  when  and  as  the  trustees  should  thuik 
necessary  for  the  purposea  of  hie  imU.  The 
purposes  of  <As  wQl  required  under  eertai» 
circumstances  the  raising  cf  money.  J.  IT.,  tiie 
trustee  of  the  wUl,  executed  mortgagee  cf  the  trust 
estate,  received  the  mortgage  moneys,  and  applied 
them  to  his  own  use.  Subaequently  some  <y  tie 
ben^iciaries  under  the  will  brought  an  action 
agamet  the  trusteea  to  recover  eartain  moneys 
■which  they  alleged  had  been  received  by  W.as 
truetee  of  the  said  will.  The  moneys  so  daiuted 
ineludfid  the  mms  raised  by  the  disputed  mort- 
gages. Judgment  was  recovered  in  the  said  action 
for  the  whole  sum  claiTned.  Execution  uxta  leviei, 
and  produced  130OI.,  which  was  not  enough  to 
pa/y  tha  whole  of  the  moneys  claimed  other  than 
the  mortgage  moneys.  New  irurieee  of  the  wSl 
had  been  appointed,  and  the  new  trueteee  and 
betusfidaries  brought  this  action  tigainet  the  mort- 
gagees to  set  aside  the  mortgages.  A  foredoenm 
ax^ion  by  ihe  mortgagees  was  heard  at  the  wrm 
time. 

Held,  thai  the  will  contained  no  implied  power  to 
mortgage,  and  that  iJie  mortgages  must  he  aet 
a^de,  but  only  on  the  terms  ef  the  viaxn^jh 
pa/ying  to  the  mortgagees  a  due  proportion  ef  »e 
13002.  TMOzrered /n>m /.  W. 

John  WALKza,  by  his  will  dated  the  22nd  May 

1861,  devised  all  his  real  estate  to  trustees 
upon  trust,  as  and  when',  in  order  to  effectuate  any 
01  the  purposes  of  his  will,  cr  with  a  view  to  the 
advanti^e  of  his  estate  or  to  the  more  convement 
division  thereof,  tbey  should  in  their  discreticsi 
find  it  necessary  or  expedient,  to  sell  the  same. 

The  purposes  of  the  will  included  spending 
money  for  the  improvement  of  the  estate  ana 
advancing  children,  but  the  will  contained  no 
express  power  to  mortgage  real  estate. 

By  the  receipt  clause  the  testator  directed  that 
the  receipts  of  the  trustees  should  be  good  and 
effectual  discharges  to  purchasers  ana  otheit* 
who  should  not  be  obliged  to  see  to  the  appH- 
cation,  or  be  answerable  for  the  misapplic^ioa 
or  non-application  of  any  moneys  paid  to  them 
nnder  or  by  virtue  of  that  his  wUl,  nor  t^  inquire 
into  the  necessity,  regularity,  or  propriety  of  any 
leases,  sales,  depositions,  or  arrangements  made 
under  authority  or  by  virtue  of  any  of  the  tnuta 
and  powers  therein  contained,  and  notwithstand- 
ing any  irregularity  or  impropriety  therein,  the 
same  snould.  as  affects  or  regards  the  purchasers 
or  other  persons  affected,  be  deemed  to  be 
within  the  said  trusts  and  poif  ers*  and  be  valid 
accordingly. 

The  tmscees  appointed  by  the  will  variad 
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fay  a  codicil  were  Abraham  HorsCall  and  the 
testator's  widow,  and  the  will  declared  that  the 
testator's  son  Joseph  Walker  should,  on  attaining 
twent7-one,  be  appointed  and  be  a  trustee  of  his 
will. 

A  power  of  appointing  new  trustees  was  given 
to  the  testator's  executors  or  administrators. 

The  testator  died  in  1861.  Horsfall  died  in 
186S,  and  the  widow  in  1881.  Joseph  Walker 
attained  the  age  of  twenty-one  in  1862,  bat  was 
not  formally  appointed  trustee  of  the  will  He 
was  beir-at-Iaw  of  his  mother,  and  the  legal 
estate  in  the  testator's  real  property  vested  in  him 
»t  her  death.   Joseph  Walker  was  a  solicitor. 

On  the  18th  March  1882  Joseph  Walker  having 
taken  out  letters  of  administration  de  bonis  no» 
to  the  testator's  estate,  by  deed-poll  appointed 
himself  trustee  of  the  will.  On  the  same  day  he 
executed  a  mortgage  of  part  of  the  testator's 
property  to  the  defendants  Southall  and  Elsworth 
for  12002.  In  this  mortgage  he  purported  to  act 
as  trustee  of  the  will,  but  he  appropriated  the 
money  to  his  own  use.  In  the  same  year  he 
raised  sums  amounting,  together  with  the  said 
sum  of  12001.,  to  by  similar  fraudulent 

mortgages. 

In  June  1883  Henry  Walker  and  Tom  Wnlker 
were  iqipoiuted  trustees  of  the  will,  and  in  Julv 
1883  th^  commenced  an  action  against  Jos^n 
Walker  to  recover  from  him  certain  snms  aXieged 
to  have  been  received  by  him  as  trustee  of  the 
testator's  will ;  ambngst  these  sums  were  indnded 
the  said  sum  of  12002.,  and  all  Uie  other  sums 
obtained  by  the  said  mortgages. 

On  the  16th  July  1883  judgment  was  recovered 
in  the  said  action  for  all  the  sums  claimed. 
Execution  was  levied,  and  13001.  was  raised  by  this 
means.  This  sum  was  not  sufficient  to  pay  the 
moneys  for  which  judgment  had  been  recovered 
other  than  the  sums  raised  by  the  said  mort- 


This  was  an  action  by  Henry  Walker  and  Tom 
Walker  and  some  of  the  beneficiaries  under  the 
will  against  the  various  mortgagees  to  set  aside 
their  mortgages.  An  action  for  foreolosnre  by 
one  of  the  mortgagees  came  on  for  hearing  at  the 
same  time. 

CozenaSardy,  Q.C.  and  Abraham  for  the  first 
mortgagees. — The  purposes  of  the  will  required 
the  raising  of  money,  and  therefore  the  trustees 
having  a  power  of  sale  had  also  power  to  raise 
money  by  mortgage : 

atrougkUi  v.  AnOey,  19  L.  T.  Bep.  0. 8. 867 }  1  De  6. 

M.i  0.635; 
Devamet  v.  Hobinaon,  29  L.  T.  Bep.  O.  S.  244 : 

24  Be»T.  86. 

The  receipt  clause  expressly  contemplates  the 
trustees  receiving  moneys  from  persons  other 
than  purchasers,  and  that  is  in  itsetf  enou^  to 
protect  the  mortgagees.  If  we  are  not  entitled 
to  foreclosure  we  are  entitled  to  our  fair  pro- 
portion of  the  1300{.  recovered  by  the  trustees  in 
their  action  in  which  they  claimed  the  12001. 
obtained  from  us  as  moneys  received  apon  the 
trusts  of  the  will. 

Chadvfyck  Healey  for  a  second  mortgagee. 
Montague  Cookton,  Q.G.  and  U^ohn  for  the  trus- 
tees of  and  the  beneficiaries  under  the  will. 

NoBTH,  J. — On  the  first  point  I  think  it  is 
clear  there  is  no  power  to  mortga^  in  the  will. 
There  is  no  direction  in  terms  to  raue  mtmey  by 


mortgage.  It  is  true  there  were  trusts  which 
might  require  the  raising  of  money,  and  it  is 
said  that  in  certain  cases,  where  there  is  a  power 
of  sale,  a  mortgage  may  be  made  instead.  But 
that  role  only  applies  where  there  are  special 
circumstances.  I'here  is  no  case  which  goes 
further  than  to  say  that  where  there  is  a  power 
of  sale  a  mortgage  may  be  justified  by  evidence 
of  special  circumstances  which  justified  the 
raising  of  money  in  that  way.  Here  there  is  no 
eviduiee  of  say  special  circumstances,  and  there 
are  no  means  of  showing  that  the  trust  estate 
would  in  any  case  have  received  any  benefit  from 
these  mortgages,  and  they  cannot  therefore  be 
uph^d  as  an  exercise  of  the  power  of  sale.  The 
receipt  clause  has  been  relied  on,  but  that  clause 
does  not  give  the  trustees  a  general  power  of 
giving  discharges  without  reference  to  the 
powers  of  the  will.  The  foreclosure  oction  must 
therefore  be  dismissed.  On  the  second  point, 
whether  the  plaintiffs  in  the  second  action  are 
entitled  to  have  the  mortgages  set  aside  without 
accounting  for  a  share  of  the  moneys  recovered 
by  the  execution,  I  must  bear  further  argument. 

Montague  Cookson,  Q.C.  and  Upjohn  for  the 
plainiiSs  in  the  action  to  set  aside  the  mort> 
gages. — The  money  we  have  recovered  by  the 
execution  is  not  sutficient  to  pay  the  moneys  for 
which  judgment  was  obtaiaed  in  the  action 
against  Joseph  Walker  other  thou  the  mortgage 
moneys,  and  we  have  a  right  to  appropriate  the 
moneys  recovered  in  paying  those  sums.  The 
trustees  were  wrong  in  bringing  the  action  for 
the  mortgage  moneys  agunst  Walker  at  all, 
and  their  action  cannot  bind  the  eestuit  que 
inttt. 

Ho£TH,  J.— I  think  it  is  dear  that  a  mortgage 
was  made  by  Joseph  Walker  to  the  mortg^ees, 
which  BB  between  those  parties  Joseph  W^ker 
could  not  be  heard  to  say  was  not  good  against  the 
testator's  estate.  If  he  had  money  in  hand  he 
would  have  been  bound  to  pay  the  mortgage. 
If  the  trustees  now  had  in  their  hands  any  part 
of  the  money  obtained  by  the  mortgages  they 
would  not  get  rid  of  the  mortgages  except 
paying  that  money  to  the  mortgagees.  The  trustees 
have  in  their  hands  money  which  they  have 
obtained  by  seizing  Joseph  Walker's  property 
under  a  judgment  which  they  recovered  for  a  list 
of  snms  due  from  him  to  the  trust  estate  in 
which  they  included  these  mortgage  moneys.  I 
do  not  know  the  order  of  date  in  which  the 
several  sums  mentioned  became  due  from  Walker 
to  the  trust  estate.  The  trustees  have  recovered 
13001.  They  must  be  taken  to  have  recovered  that 
sum  in  respect  of  all  matters  mentioned  in  their 
claim  equally.  There  is  no  dispute  as  to  the 
amount  due  upon  the  mortgages,  and  therefore 
it  will  be  easy  to  calculate  tb»  proportion  of  the 
13001.  which  must  be  taken  to  have  been  recovered 
in  respect  of  such  mortgage.  Of  course  the 
trustees  are  entitled  to  deduct  out  of  the  sum 
recovered  the  costs  of  recovering  it.  The  judg- 
ment must  be  that  the  mortgages  be  set  aside  on 
payment  to  the  mortgagees  of  their  proportionate 
shares  of  the  13001.  after  dedncting  the  trustees' 
costs  of  recovery. 

Solicitors  :  Torr,  Janetoaya,  Qribble,  and  Oddie, 
agencB  for  MiddUton  and  Soti,  Leeds;  J.  IF. 
Maude,  agent  for  Butler  and  Middlebrook,  Leeds  ; 
A.  S&rit  iiowson,  agent  for  E.  ^•/<»*f^Xif^^ 
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Saturday,  July  9. 
(Before  Nobth,  J.) 
B«  Williams'  Teust.  (a) 

Practice  —  Vetting  order  —  Trustee  Act  1850, 
88.  32  and  34 — Conveyancing  Act  1881,  <■  30 — 
Death  of  sole  surviving  truatee  wUhovt  fwtonal 
representative — Form  of  order. 

The  sole  trustee  appointed  by  a  will  having  died  in 
the  te8tator''8,  lifetime  the  widow  took  out  adminis- 
tnUion  with  the  will  annexed,  but  the  legal  eetaie 
■was  left  otUstanding  in  the  testator's  Jieiress-at- 
law;  the  heiress-at-law  died  intestate,  and  no 
iidminislration  was  taken  out  to  her  estate.  On 
the  amointment  of  a  new  trustee  the  Court  made 
an  order  thai  ike  real  property  si^ect  to  the 
trusts  of  the  toUl  should  vest  in  the  n«w  trustee 
for  all  Oie  estate  of  the  iestatoi's  heirets-at'law 
therein  at  ike  time  of  her  death. 

Be  Rackstnw'8  Trusts  (52  L.  T.  Bfp.  612)  fol- 
lowed. 

Thomas  Willuus,  by  his  will  dated  the  22nd 
Sept.  1862,  devised  and  beqaeathed  all  his  real 
and  residaarj  personal  estate  to  his  brother  David 
Williams, "  upon  trust  to  pay  the  income  thereof, 
subject  to  an  annuity  of  20!.  to  his  sister,  to  his 
wife  for  her  life,  aud  after  her  death  on  the 
trusts  therein  mentioned.  He  appointed  the  said 
David  Williams  his  executor. 

David  Williams  died  in  the  testator's  lifetime. 
The  testator  died  in  June  1876,  and  letters  of 
administration  with  the  will  annexed  were  granted 
to  his  wife,  who  died  before  the  date  of  this 
petition. 

The  testator's  heiress-at-law  at  the  time  of  his 
death  was  ICary  Jenkins,  who  died  in  1882, 
intestate,  leaving  the  Bev.  David  William 
Jenkins  her  heir-at-law.  ^o  administration  bad 
been  taken  ont  to  her  estata 

This  was  a  petition  presented  by  some  of  the 
beneficiaries  under  the  will  for  the  appointment 
of  the  Bev.  D.  W.  Jraikins  and  another  to  be  new 
tmstees  of  the  will,  and  tor  a  vesting  order. 

BardsweU  for  the  petitioners. — On  the  death  of 
Uary  Jenkins  the  real  estate  vested  in  her  as 
trustee  would  pass  to  her  legal  personal  repre- 
sentative under  the  Conveyancing  Act.  Sect.  34  of 
the  Trustee  Act  empowers  the  court  to  make 
a  vesting  order  for  such  estate  as  the  court  shall 
direct,  hut  it  is  not  usual  to  vest  property  for 
the  estate  of  a  dead  person,  and  the  question  has 
been  raised  whether  a  legal  personal  representa- 
tive should  not  be  appointed  before  the  court  can 
make  a  vesting  order.  In  Be  Baekstraw's  Tmats 
(52  L.  T.  Rep.  N.  S.  612 ;  33  W.  R.  669),  where  the 
facts  were  precisely  similar  to  those  in  the  present 
case,  Kay,  J.  made  a  vesting  order  without 
requiring  administration  to  be  taken.  In  Be 
PitUng's  Trusts  (26  Ch.  Dir.  432)  the  point  was  left 
open. 

Simmonds  and  O.  W.  Dale  for  respondents. 

IToHTH,  J. — I  feel  no  difficulty  in  making  the 
order  which  was  made  in  Be  Baekstraw's  Ti-usts 
(u&t  sup.),  that  the  property  should  vest  in  the 
new  trustees  for  all  the  estate  Tested  in  Mary 
Jenkins  at  her  death. 

Solicitors  for  petitioners :  8.  B.  SomervilXe, 
agent  for  Lewis  Bishop^  Llandilo ;  Burton,  Yeates, 
Hart,  and  Go. 

(x)Bl9ortedbT  J.  a.BsOOKI,  Esq.,  BurfitaMtt-lAW. 


Jfarch  19  and  26. 

(Before  North,  J.) 
Be  St.  Botolph  Without.  Bisuopsoatb.  Parish 
Estates,  (a) 

Charity — City  of  London  Paroehial  Charities  Ad 
1883  (46  *  47  Vict.  c.  36),  88.  6,  10.  41— Pto- 
perty  purchased  for  workhouse — Application  tf 
income  in  aid  of  poor  rate. 

By  36  Oeo.  3,  c.  hti.,  a  conveyance  of  certain  land 
io  trustees  appointed  on  behalf  of  the  parishioners 
of  B.  for  the  purpose  of  building  a  workhouse^ 
was  confirmed,  and  it  WM  enacted  ikat  Meh  eon- 
veyanee  should  be  an  ^eetual  eonveyanee  to  As 
trueteea  for  the  use  ai*ahenefii  of  the  parish,  and 
Me  trustees  wre  required  to  fruiltZ  onaomepaHcf 
tJie  land  a  workhouse.  In  1837  a  poor  lav 
union,  including  the  parish  of  B.,  vas  formed, 
and  the  toorhhouse,  which  had  been  erected  on  the 
land  purchased,  was  for  some  time  rented  by  the 
guardians  for  the  union.  The  rents  and  profits 
of  the  land  from  that  date  while  the  workhnm 
was  used  by  the  union,  and  afterwards  when  it 
was  given  up,  were  applied  for  the  benefit  of  the 
parish  in  aid  of  the  poor  rates.  The  land  whereon 
the  workhouse  stood  was  subsequently  purchased 
by  a  railway  company,  and  ute  income  ef  the 
proceeds  was  appUed  in  the  same  way  in  aid  ef 
the  poor  rates. 

The  Charity  Commissioners,  proceeding  under  the 
City  of  London  Paroehial  Charities  Act  1883, 
cla88ijle(i  ti^  property  a$  gentral  ekarity  pro- 
perty voider  sect.  5.  A  petiHon  was  presetiisi 
under  aeH.  10  against  (his  decision. 

Hdd,  that  the  property  had  been  a^ired  for  the 
use  and  hanepi  of  the  parish,  whieK  imu  a  cAori- 
tahle  pttrpose,  and  that  the  decision  of  ike  earn- 
missioners  was  tlierefore  right. 

In  June  1794  the  fee  simple  of  a  certain  piece  of 
land,  situate  in  the  parish  of  St.  Botolph  Withont, 
Bishop^;ate,  in  the  city  of  London,  was  conveyed 
to  the  Bbv.  William  Conybeare,  D.D.,  rector 
the  said  parish,  and  certain  other  peraons  (de- 
scribed as  parishioners  and  householders  of  the 
said  parish,  and  tmstees  named  and  appointed  \(y 
and  on  behalf  of  the  parishioners  of  the  said 
parish,  or  the  major  part  of  them,  in  vestry 
assembled),  for  the  purpose  of  building  a  work- 
house. 

By  the  Act  36  Geo.  3,  c.  Ixi.,  after  reciting  that 
the  poor  of  the  said  parish  were  very  numeroos, 
and  were  maintained  and  supported  at  great  ex- 
pense by  the  said  parish,  and  the  granting  of 

f)roper  powers  for  the  better  governing  and  r^- 
ating  of  the  said  poor,  and  for  provio&ng  a  place 
for  their  general  reception,  would  tend  to  the 
more  effectual  relief  of  the  poor ;  it  was  enacted 
that  the  Rev.  William  Conybeare,  D.D.,  and  tubers 
(being  the  same  persons  as  were  named  trustew  in 
the  conveyance  of  1794)  and  their  sncoesson 
should  be  tmstees  for  patting  the  Act  into  exe* 
cution,  and  power  was  given  of  appointing  new 
trustees ;  and  by  sects.  6  and  7  the  said  trustees 
were  authorised  to  raise  a  sum  not  exceeding 
lO.OOOi.  upon  annuities  for  lives  or  for  terms 
years,  and  apply  the  same  in  the  purchase  of  the 
said  piece  oi  land,  and  for  and  towards  building 
a  workhouse,  and  furnishing  such  workhousej 
and  by  sect.  9  it  was  enacted  that  the  annuUies 
BO  to  be  purchased  should  benhaigedon  thsratea 
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or  aaseasments  to  be  made  under  the  said  Act ; 
and  hy  sect.  12.  recicing  the  naid  purchase  of  the 
said  gronnd  by  the  Ber.  Willuun  Conybeare  and 
others  aa  trustees  on  behalf  of  the  poriahionera 
of  the  said  paiiah,  it  was  enacted  that  such  con- 
veyance  ahoald  be  an  effectual  conTeyance  to  the 
said  trustees,  chair  heirs  and  assigns,  "  for  the 
use  and  benefit  of  the  said  parish,"  and  the  same 
was  thereby  ratified  and  confirmed ;  and  by  sect. 
13  the  trasteea  were  required  to  build  on  some 
part  of  the  land  bo  purchased  one  or  more  houses 
for  a  workhouse  for  the  poor  of  the  parish.  Sects. 
16  and  23  of  the  same  Act  contained  proTiaions 
for  the  levying  and  recorery  of  i-ates. 

In  pursuance  of  the  Act  of  Parliament  the 
trustees  therein  named  entered  into  possession  of 
the  land  and  premises,  and  out  of  the  moneys 
movided  hy  the  Act,  hnilt  on  part  of  the  said 
land  in  DnnniDg's*all^,  and  Peter-street,  a  work- 
house for  the  poor  of  the  said  pariRh,  and  they  or 
their  successors  maintained  the  same. 

In  1837  the  East  London  Poor  Law  Union  was 
formed,  which  included  the  parish  of  St.  Botolpb 
Without.  Bishopsgate,  and  toe  said  workhouse  at 
Dnnning's-alley  was  rented  by  the  guardians  of 
the  union,  and  used  by  them  as  the  workhouse 
for  the  union  until  about  the  year  1855,  when  a 
new  workhouse  for  tfae  union  was  erected  at 
Hackney,  and  the  workhonae  at  Dunning's-alley 
was  given  op  to  the  trustees  by  the  guardians, 
and  thenceforth  it  had  never  been  used  as  a  work- 
house. Since  the  workbonse  was  so  given  up  by 
the  guardians,  and  until  the  same  was  taken  aa 
hereafter  mentioned,  it  was  let  by  the  trustees, 
and  the  rents  and  profits  thereof  were  applied  for 
the  Qse  and  benefit  of  the  parish  in  payment  <A 
poor  rates. 

In  1866  the  whole  of  the  said  piece  of  land  in 
Dnnning*s-aUey  and  Peter-street,  including  the 
part  whereon  the  workhouse  was  built,  was  taken 
by  the  Great  Eastern  Railway  under  powers  given 
to  them  by  the  Great  Eastern  Railway  (fii^tro- 
politan  Stations  and  Railways)  Act  1864,  and  the 
Lands  Clauses  Consolidation  Act  1845. 

The  sum  of  13,000i.  was  paid  by  the  railway 
company  as  the  purchase  money  of  the  same  land. 
This  sum  of  13,0001.  was  invested,  and  at  the 
time  of  the  petition  in  this  matter  was  repre- 
sented by  certain  property  known  as  the  "  Peter- 
street  estate,"  and  consisting  of  ward  schools  in 
Frimroae-street,  Bishopsgate,  Nos.  128  and  129, 
Bishopsgate-street  Without,  No.  27,  Acorn-street, 
and  sum  of  3132.  4a.  Zd.  Conaolid^ed  Annuities, 
the  whole  producing  an  uinual  income  of 
5242. 1 7«.  1  Id.  This  annual  income  waa,  until  June 
1884k  pud  over  by  the  parish  trustees  to  the 
churchwardens  wid  overseers  of  the  pariah,  and 
applied  by  them  in  aid  of  the  poor  rates  of  the 
pariah.  The  accounts  of  the  charity  property  of 
the  parish  had  been  annually  furnished  to  the 
Charity  Commissioners,  but  such  accounts  never 
included  the  rents  or  other  income  of  the  Peter- 
street  estate,  which  were  always  included  in  the 
half-yearly  accounts  of  rates  and  other  moneys 
audited  by  the  poor  law  auditor  appointed  by 
the  Local  Government  Board. 

By  the  City  of  London  Parochial  Charities 
Act  1883  it  was  enacted  that  the  Charity  Com- 
missioners  for  England  and  Wales  should  be  the 
commissioners  thereunder,  and  have  certain 
powers  to  determine  whether  any  property  is  or 
18  not  charity  property  subject  to  tbb  powers  of 


I  such  Act,  and  fsect.  5)  that  the  oommissioners 
should  proceed  to  inquire  into  the  nature,  tenure, 
and  value  of  all  the  property  and  endowments 
belonging  to  the  several  charities  in  the  city  of 
London  as  therein  mentioned,  and  should  classify 
the  property  in  two  schedules,  one  of  which  should 
include  ecclesiastical  charity  property,  and  the 
other  general  charity  property,  and  that  the 
commissioners  should  specify  in  such  schedules 
the  objects  or  purposes  to  or  for  which  the  said 
property  was  then  applied,  and  all  vested  inte- 
rests affecting  the  same,  and  should  publish  a 
statement  containing  the  findings  and  determina- 
tions  at  which  they  should  have  arrived  in  the 
course  of  such  inquiry;  and  it  was  by  sect.  10 
provided  that  any  person  alleging  that  any  pro- 
party  which  the  commissioners  had  determined 
to  he  charity  property  within  the  meaning  of  the 
Act  was  not  chanty  property  might,  within  two 
months  of  the  publication  of  soch  statement, 
apply  to  the  High  Court  of  Justice  hy  petition  or 
summons  at  chambers  asking  for  a  declaration 
that  auch  property  is  not  charity  property.  Sect. 
41  provided  that  no  moneys  arising  from  any 
such  charity  or  endowment  should,  after  the 
passing  of  the  Act,  be  applied  to  the  payment  of 
any  poor  rate  or  other  rate  or  public  charge 
whatsoever. 

Upon  the  passing  of  the  last-mentioned  Act 
the  Charity  Commissioners  required,  under 
sect.  41  that  the  payment  of  the  income 
of  the  Peter-street  estate  for  the  purposes  of 
the  poor  rate  should  be  discontinued,  and  from 
that  time  such  income  had  been  allowed  to  accu- 
mulate, except  that,  with  the  sanction  of  the  com- 
missioners, the  ward  school  trustees  had  not 
been  required  to  pay  the  rent  payable  by  them  as 
from  Christmas  1883. 

On  the  22nd  Dee.  1886  the  oommissioners  pub- 
lished their  statements  in  pursuance  of  the  Act. 
stating  their  findings  and  determinations.  State- 
ment 3  was  a  statement  of  the  charities  and 
charitable  property  of  the  parish  of  St.  Botolph, 
Bishopsgate.  The  said  statement  contained  the 
following  passage  aa  to  the  Peter-street  estate: 

The  Petflr-Btreet  estate  oonsista  of  property  purohaaed 
with  the  prooeeda  of  l&nd  whicli  was  origioallj  aoqoired 
for  the  purpose  of  a  parisli  workhoiiHe  by  means  of 
npeoial  rates  levied  onaer  a  local  Act,  aud  which  (after 
iia  nee  aa  a  workhouse  had  been  disooutinued)  was  taken 
by  the  Great  Eastern  Bailway  Company.  The  income  of 
this  property  was,  previotuly  to  the  City  Parochial 
Charities  Act,  employed  in  the  payment  of  poor  rates. 
The  rent  is  aotoallj  paid  by  the  Biahopagate  ward 
school  tmateea  in  respeot  of  the  premises  Unaed  to  them 
as  mentioned  below. 

The  schedule  o£  general  charities  in  class  1  of 
the  settlement  included  the  Peter-street  estate, 
the  application  thereof  being  expressed  to  be  for 
"parish  purposes  analogous  to  poor  rates."  The 
present  trustees  of  the  Peter-street  estate  and 
the  churchwardens  and  overseers  of  the  poor  of 
St.  Botolph  Without,  Bishopsgate,  presented  & 
petition  under  sect.  10  of  toe  City  of  Loudon 
Parochial  Charities  Act  1883,  praying  that  it 
might  be  declared  that  the  Peter-street  estate 
was  not  charity  property. 

Everitt,  Q.C.  and  Edward  Ford  for  the  peti- 
tioners.—The  question  here  is  whether  the  work- 
house is  charity  property  within  sect.  5  of  the 
City  Parochial  Charities  Act  1883.  The  money 
hy  which  this  property  waa  purchi^ed  was  pro- 
vided out  of  the  poor  ra^^^^fl^^  t^te^te'^ 
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<}hari'^  property,  but  pftrish  property  applicable 
ioT  parochial  purposes.  It  repreBenta  the  obliga- 
tions of  the  parisn  ander  the  Poor  Law  Acts,  in 
Sumaby  v.  Barsby  (33  L.  T.  Bep.  O.  S.  286; 
4  H.  &  N.  690)  it  was  held  that  a  conveyance  of 
land  for  a  workhouse  was  not  void  nnder  the 
Statutes  of  Mortmain.  Finnie  fo  Forha  (48  L.  T. 
Hep.  N.  S.  813;  2-t  Ch.  Div.  587)  supports  the 
■view  that  this  is  not  charity  property.  Aitomey' 
Qeneral  t.  Heelia  (2  Sim.  &  St.  67)  shows  that 
tke  scarce  of  the  fund  ia  the  important  thing 
in  considering  whether  property  is  charitable  or 
Bot.  A  fund  applied  for  general  parish  purposes 
is  charitable,  but  this  property  was  not  applied 
for  general  parish  purposeB,  bat  in  payment  of 
poor  rates.  Attomey-OeMiral  r.  W^mer  (L.  Bep. 
20  Eq.  483)  does  not  apply.  The  unneported  case 
of  Re  St.  Bride't,  Flael-ttreei,  Ohurch  or  Pariik 
BHate,  decided  by  Jessel,  M.B.  in  1877,  may  be 
relied  on  against  us,  but  in  that  case  the  property 
was  applic^le  for  general  purish.  purposes.  Tbe 
accounts  of  this  property  were  never  audited  by 
the  Charity  Commissioners. 

Sir  Horace  Davey,  Q.C.  and  Vaughan  HatoTcifiB 
tor  the  "Charity  Commissioners. — If  poor  law  pur- 
poses are  not  charitable  purposes,  the  trust  is 
Toid  for  perpetuity.  A  trust  to  apply  in  aid  of 
the  poor  rates  is  cbaritable  : 

Attomey-Omeral  t.  Blixard,  26  L.  T.  Eep.  O.  S.  181 ; 
21BeaT.238; 

Attomey-QewTol  v.  Lord  Hotham,  Turn.  A  Snu. 

m-, 

Attorney-General  y.  BatOaU,  82  L.  T.  Bep.  O.  8. 

20;  11  Han.  205; 
Attorriey-Qenaral  v.  WebeUr  (vbi  sup.). 

The  source  of  the  property  is  of  no  importance. 
A  perfectly  fj:ood  charity  may  be  created  by  com- 
pulsory payments  in  the  form  of  a  poor  rate. 
The  purpose  and  nature  of  the  trust  is  the  impor- 
tant thing.  The  case  of  Be  St.  Bride't,  Fleet- 
Mreet,  is  a  direct  authority  on  the  present 
question. 

Everilt,  Q.O.  in  reply. — The  Act  includes  only 
charities,  not  any  public  funds.  There  is  nothing; 
in  the  Act  to  give  jorisdiotion  to  the  Charity 
Commissioners. 

KoBTH,  J.,  after  stating  the  facts  of  the  case, 
proceeded  : — The  c|ue8tion  ia,  whether  this  pro- 
perty used  for  a  time  for  workhouse  purposes, 
and  since  used  for  no  other  purpose  than  general 
parish  purposes,  is  "  charity  property."  It  seems 
to  me  that  it  is.  The  12th  section  of  the  Act  of 
1795  provides  that  the  property  is  to  be  held  "  for 
the  use  and  benefit  of  the  said  parish."  That,  in 
my  opinion,  b^ond  sS\,  question  amounts  to  a 
declaration  of  a  tmnt  for  charitable  use  or  pur- 
pose; exactly  in  accordance  with  that  the  petition 
states,  and  in  my  opinion  correctly,  that  the  pro- 
perty has  been  applied  from  that  time  forward 
for  the  use  and  benefit  of  the  parish.  But  it  is 
said  on  behalf  of  the  petitioners  that  this  is  only 
one  of  numerous  instances  in  which  property  was 
acquired  for  workhouse  purposes;  that  the  general 
purposes  of  such  acquisition  were  dealt  with  by 
general  Acts  of  Parliament,  and  that  those  Acts 
tend  to  show  that  such  property  was,  though 
parochial  property,  not  charitable  property.  The 
Acts  referred  to  are  the  4  A  5  Will.  4,  c.  76, 
«i)d  5  &  6  Will.  4,  c.  69.  I  can  see  nothing  in 
those  Acts  to  .|HOTent  the  purpose  to  which  the 
funds  are  devoted  from  being  a  charitable  pur- 
pose. It  seems  to  me  that  it  clearly  wonld  be  a 
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charitable  purpose.  Mid  the  fact  that  the  aiith<ui^ 

of  the  Poor  Law  Commissioners  lb  required  mt 
any  dealing  with  the  fund  does  not  in  any  wa^ 
alter  the  effect  of  it.  Then  it  is  said  that  it  is 
important  to  look  at  the  source  from  which  the 
funds  are  derived.  On  this  point  I  think  it  is 
sufficient  to  refer  to  Attomey-Oeneral  v.  EattlaJie 
(u6i  aup.).  There  Wood,  V.C.,  after  referring  to 
Attorney- General  v.  Seelts  {ubi  »up.)  and  otner 
authorities,  said  ;  "  However,  Lord  Eldon,  in  the 
case  of  Attomey-Qenercd  v.  Corporatwn  of  DuUm 
(1  Bli.  N.  S.  812),  adheres  distinctly  to  the  view 
which  he  had  taken  in  the  earlier  case  {Aitomey- 
Oeneral  v.  Brown,  I  Swanst.  266) ;  and  there 
can  be  no  doobt  that  the  conclusion  of  the 
House  of  Lords  was  that  the  mode  ia  whidi 
the  rate  was  levied  was  not  to  be  looked  it, 
hut  the  purpose  to  which  it  was  to  be  applied ; 
and  I  apprehend  the  pnipose  mnst  be  the  rati 
criterion.  If  a  number  of  persons  assemble 
tc^ther  to  make  a  square  as  saggeated  by 
Mr.  Bolt,  or  to  allot  a  portion  of  building 
ground  belonging  to  themselves  in  any  par^ 
cnlar  manner,  then,  if  to  ob^-iate  the  difiocnlty 
of  raising  or  collecting  subscriptions  to  the 
square  they  apply  for  and  obtain  an  Act  of  Par- 
liament giving  tne  power  of  levying  on  every 

Grson  inhabiting  the  houses  whicn  are  about  to 
built  on  their  own  property,  and  thus  com- 
pelling them  to  contribute  and  pay  rates  towards 
the  maintenance  and  improvement  of  that  pro- 
perty into  whatever  hands  it  may  pass,  the 
purpose  is  a  distinct  private  pnrpoee  for  the  ex* 
elusive  benefit  of  those  individous  who  ue  deal- 
ing with  their  own  property,  or  those  who  may 
subsequently  acquire  interests  under  tbem.  But 
when  you  come  to  the  purpose  of  paving  and 
lifihting  a  town  which  is  for  the  benefit  of  all  the 
inhabitants — for  the  benefit  of  the  poor  inhabi- 
tuits  who  walk  through  the  streets,  and  of  otbenv 
who  may  resort  there  from  all  the  neighbourhoods 
persons  who  drive  their  carts  and  waggons 
through  the  streets,  including  the  mail  coaches 
or  other  vehicles  that  have  to  pass  through  the 
town,  and  in  fact  every  class  of  the  Queen's 
snbjects — one  does  not  need  then  to  look  at  this 
recital  by  which  we  are  told  that,  amongst  other 
things,  there  will  be  benefited  the  Boyal  Naval 
Hospital,  the  Boyal  Karine  Barracks,  and  other 
public  establishments.  It  is  sufficient  to  say,  it 
18  a  lai^  and  general  purpose  for  this  town, 
although  not  beyond  the  Kmits  of  the  town,  and 
that  for  that  purpose  certain  monsya  are  to  be 
levied.  I  oannot  we  that  the  souroe  from  which 
those  moneys  are  here  derived,  viz.,  from  taxa- 
tion,  can  make  any  difference  as  to  the  cbaritable 
or  public  nature,  and  which  would  be  attributable 
to  the  funds  if  they  proceeded  from  a  more 
limited  sphere  of  bounty ;  and,  if  there  be  no 
distinction  on  that  ground,  the  Attorney-General 
is  the  proper  person  to  represent  those  who  are 
interested  m  that  general  and  public  or  charitable 
purpose."  It  seems  to  me  that  that  authority, 
which  has,  I  think,  established  the  law  from  that 
time  to  the  present,  is  strongly  against  the  con- 
tention of  the  petitioners.  Again,  in  Attomey- 
Oeneral  V.  Blizard  {ubi  «t^.)  there  was  a  grant  by 
the  Crown  to  the  vestry  of  Richmond  of  a  portion 
of  the  common  for  a  workhouse  and  a  cemet^y, 
and  "  in  trust  for  the  emplOTment  and  support  of 
the  poor  of  the  parish."  The  doi^sion  was  that, 
although  it  was  a  cha5it;p^^^yi6^«y<3^^ 
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perly  be  applied  in  aid  of  the  poor  rates,  and  bo  in 
relief  of  tne  parish.    And  Lord  Bomillj,  M.R., 
said  :  "Money,  and,  subject  to  the  provisionB  of 
the  Mortmain  Act,  land  given  for  the  benefit  of  a 
parish  and  in  aid  of  their  general  parochial 
burdens,  is  a  perfectly  good  and  Ta.id  cnaritable 
tmst,  and  one  which  will  be  enforced  by  this 
court,  althoogh  for  the  benefit  of  the  ratepayers." 
He  went  on  to  comment  upon  the  statute  of 
Elizabeth,  and  then  he  said :  "  Bat  my  decision 
is,  that  on  the  evidence  before  roe,  the  income 
does  not  appear  to  have  been  misapplied,  but  that 
it  appears  to  have  been  applied  in  aid  of  the  poor 
rates  of  the  parish  of  Kicbmond,  which,  in  my 
opinion,  was  the  charitable  trust  for  which  this 
land  was  granted,  and  which  is  specified  by  the 
provisions  of  the  statute  in  question,  and  that,  if 
otherwise  employed,  this  coui-t  would,  if  called 
upon,  interfere  to  jjrevent  sacb  employment." 
llierefore  he  recognised  the  application  of  the 
fund  in  relief  of  the  poor  rates  as  a  proper  appli- 
cation of  a  charitable  trnst.    But  the  matter  does 
not  rest  there;  in  two  later  cases  property  of  a 
similar  nature  was  expressly  dealt  with.  In 
Jitorney'Oenercd  t.  Wehater  {ubi  aup.)  the  pro- 
perty bad  been  acquired  originally  by  the  pansh 
xor  certain  uses  which  were  then  charitable  uses. 
Those  uses  were  afterwards  avoided  by  statute  as 
being  superstitions,  and  an  arrangement  waa 
made  by  which  part  of  the  property  was  Kiven  up 
to  the  person  who  had  become  entitled  to  it,  and 
ihe  rest  of  it  waa  to  be  given  up  to  tbe  ^)arish 
to  be  enjoyed  as  the  whole  had  been  previously 
enjoyed  by  the  same  perflons  by  whom  it  bad 
been  previously  enjoyed,  and  from  that  time  for- 
ward it  waa  vested  in  certain  persons  named  to 
the  use  of  the  parish.    That  was  tbe  conclusion 
at  which  Jessel,  M.B.  arrived  upon  the  evidence 
before  him.   The  income  was  applied  after  that 
time  to  general  parochial  purposes,  including  the 
salary  of  the  sexton  and  disbursements  for  cTean- 
inff  the  channel  of  the  street  and  ringing  the 
beUs,  and  various  other  matters  of  a  similar  cha- 
racter.  Jessel,  M.B.,  after  stating  why  he  came 
to  the  concluF.ion  that  the  income  of  the  property 
had  been  applied  for  "  charitable  "  purposes,  con- 
tinued :  "  That  being  so,  we  have  a  case  where 
property  was  purchased  for  the  benefit  of  a  parish, 
and  which  has  been  nsed  now  for  nearly  three 
centuries  for  charitable  purposes ;  and  that  being 
so,  I  have  not  the  slightest  doubt  or  hesitation  in 
saying  that,  if  there  had  been  no  authority  what- 
ever on  the  subject,  there  could  be  no  qae&tion 
that  this  was  property  held  for  charitable  purposes. 
But  there  is  authority  distinctly  in  point,  the  case  of 
Attorney-General  v.  Lord  Hotkam,  which  is  entirely 
undistinguishable.    In  that  case  the  conveyance 
was  for  the  'use  and  benefit  of  the  said  parish ' — 
the  very  same  words  we  have  here — and  the  infor- 
mation stated  '  that  the  rents  and  profits  of  the 
aaid  lands  had  from  time  immemorial  been  re- 
ceived bgr  the  chnrchwardens  and  overseers  of  tha 
said  parish,  and  applied  in  the  repairs  of  the 
church,  in  the  maintenance  of  the  poor,  and  in 
other  parochial  purposes  in  aid  of  the  rates.* 
Therefore,  if  you  want  authority,  there  is  express 
authority ;  but  I  say  none  was  wanted,  because  it  is 
impossiUle  for  the  defendants  to  make  out  how  you 
could  have  a  valid  trusb  for  the  benefit  of  the  parish 
or  for  the  parishioners  for  ever  without  its  being 
charitable ;  and  no  suggestion  has  been  made 
ttcept  a  r^erence  to  that  anomalous  Ime  of  easee 


in  which  it  has  been  said  that  an  advowson  can 
be  80  held."    The  diflBculty  of  a  perpetuity  is 
no  doubt  got  over  in  the  present  case  by  the 
fact  that  the  devotion  of  the  property  to  the  use 
and  benefit  of  the  parish  was  sanctioned  by  the 
Act  of  1795  itself.   But  I  find  that,  in  several 
other  cases  in  which  the  trufit  was  not  expressed 
in  an  Act  of  Parliament,  it  has  been  established 
that  a  gift  "  for  the  use  and  benefit  of  a  parish  " 
mnst  be  charitable,  because  otherwise  it  would  be 
void  as  a  perpetuity.    Su,  in  the  present  case,  I 
cannot  put  any  other  construction  upon  precisely 
similar  words,  although  the  same  necessity  for  so 
holding  does  not  exist,  because  the  words  occur 
in  an  Act  of  Parliament.    Lastly,  there  is  the  St. 
Bride'a  case,  which  was  decided  by  Jeeael,  M.R. 
[His  Lordship  read  a  passage  from  the  judgment 
of  Jessel,  Iki.B.,  and  continued :]    So,  in  the 
present  case,  it  seems  to  me  that  this  property 
was  acquired  for  the  use  and  benefit  of  the 
parish,  and  even  under  the  Act  itself  ic  was 
devoted  in  the  first  instance  to  the  benefit  of  the 
poor  of  the  parish.    That  a^nKars  to  me  to  be 
just  as  much  a  trust  for  the  benefit  of  all  the 
persons  living  in  or  connected  with  the  parish  as 
a  tmst  for  the  maintenance  of  tine  rcwds  of  a 
parish  or  any  similar  purpose.   And  if  anything 
further  were  necessary,  it  seems  to  me  that  the 
41st  section  of  the  Act  of  1883  is  not  unimpor- 
tant, for  in  cases  in  which  property  has  been 
applied  for  the  relief  of  the  poor  in  reduction  of 
the  poor  rate,  that  section  suspends  the  applica- 
tion of  the  funds  as  heretofore,  until  the  commis- 
sioners have  had  the  opportunity  of  inquiring 
into  the  matter,  and  making  their  statement  as 
the  Act  directs.    Under  these  circumstances,  it 
seems  to  me  that  the  Charity  Commissioners 
have  dealt  rightly  with  the  property  in  question* 
and  this  petition  must  be  dismissed. 

8oHcitorB  for  petitioners,  Clapham  ami  Fiteh, 
Solicitor  for  the  Charity  Commissionera,  J.  JC 
Clabon, 


April  30,  May  7, 14,  and  17. 

(Before  Stiklimo,  J.) 

Be  T.  G.  ASD  Q.  F.  Ksllock  (Solicitors),  (a) 

Solieitor — Tamatioii— Third  parly — Delivery  of  HU 
—  Withdrawal — Attorneys  and  Solicitors  Aei 
1843  (d  7  Viet.  e.  73),  ««.  37.  38,  40—22.  8.  O. 
1883,  Order  LV.,  r.  2  (iS),  Order  LXX.,  r.  1. 

On  a  taXe  of  mortgaged  property  by  the  vwrtpagors, 
the  mortgoigeer  toUetton  rendered  tervieea  for 
ichich  they  were  entitled  to  be  paid  hy  the  mori- 
ooQora,  and  the  mortgagors*  solicitors,  acHna  on 
behalf  of  their  clients,  undertook  to  pay  those 
charges.  In  the  course  of  a  correspondence 
between  the  solicitors,  the  mortaagees'  solicitors 
mentioned  a  lump  sum  aa  the  amount  of  their 
costs,  and  stated  that  their  bill  was  not  yet 
drafted,  and  they  toiahed  to  know  whether  detaHe 
were  required.  The  mortgagors'  aolicitors  re- 
quested to  have  details,  and  the  mortgagees* 
aolidtora  then  aent  their  biU  to  them,  and  added 
that  if  further  details  were  required  they  must 
fumiah  them.  The  parties  could  not  agree  as  to 
the  amount  to  he  "paid,  and  the  mortgagors  pre- 
sented a  petition  for  taxation. 

Seld,  that  the  moiigagora'  aolicitors  were  aetin^f 


{a}  Bepoitad  bj  A.  J.  Hall,  Ewi-, 

Digitized  by 


883 -Vol.  LTI.,  N.8.] 


THE  LAW  TIMES. 


Chak.  Div.] 


within  the  scope  of  their  employTnent  in  obtain- 
ing tJte  bill,  and  it  could  not  now  be  withdrawn  on 
the  ground  that  it  had  been  improperly  delivered 
in  being  sent  to  the  aolicitora,  and  not  to  the 
clients ; 

That  it  was  not  neeeasary  that  the  HU  should 
be  delivered  to  the  mortgagees  to  enable  ths  mort- 
gagors to  tax  it  ; 

That  the  document  delivered  was  in  fact  a  bill, 
and  the  details  which  were  offered  were  Tiot  neces- 
sary to  complete  it,  but  might  have  been  given  on 
the  taxation; 

And,  thai  the  aj^licaiion  ought  to  have  been  TOade 
by  summons,  and  not  by  petition,  bat  it  eould  be 
aealt  toUh  under  Order  LXX.,  r.  1,  on  the  terms 
that  the  petitioners  should  pay  the  difference 
between  the  costs  qf  a  petUion  and  those  of  an 
adjourned  summons. 

This  ttos  a  petition  for  the  taxation  of  the  bill  of 
costs  of  a  firm  of  solicitors,  Messrs.  T.  C.  and 
G.  F.  Kellock. 

The  petitioners  were  the  trustees  for  sale  under 
a  will  of  certain  real  estate,  named  the  Bnlford 
estate.  The  estate  was  subject  to  a  mortgi^  for 
18,500!.  to  the  trustees  of  the  marriage  settle- 
ment of  Hr.  and  Mrs.  H.  H.  Lee.  Messrs.  Kdlock 
were  the  solicitors  to  those  trustees. 

The  petitioneis  being  about  to  sell  the  property, 
thOT'  arranged  with  the  mortgagees  that  the 
18,5001.  should  remain  as  a  mortgage  upon  the 
property  after  the  sate,  and  that  the  intending 
purchasers  should  be  allowed  to  inspect  the  title 
deeds,  which  were  in  the  possession  of  the  mort- 
gagees. 

On  the  18th  Aug.  1886  the  property  was  sold, 
and  realised  a  considerable  unount  more  than 
the  mortgage  debt. 

The  arrangement  made  with  the  mortgagees* 
solicitors  before  the  sale  was  explained  by  Mr. 
Mytton,  the  vendor's  solicitor,  in  his  affidavit. 
He  said  that  he  had  an  interview  with  Messrs. 
Kellock,  when  he  placed  the  facts  before  them, 
and  asked  them  if  their  clients  hod  any  intention 
of  calling  in  their  money,  expressly  stating  that 
he  was  not  asking  them  to  enter  into  any  binding 
agreement  upon  the  subject,  but  simply  to  enable 
him  to  answer  any  questions  at  the  auction ;  that 
Messra.  Kellock  stated  that,  acting  for  trustees, 
they  could  not  ask  their  clients  to  leave  their 
money  for  anT  specified  time,  but  they  would 
obtain  their  clients'  instructions  as  to  whether 
thej  had  any  immediate  intention  of  calling  in 
their  money,  and  Mr.  Mytton  was  to  give  them 
certain  information  as  to  the  letting  value  of  the 
property,  which  was  afterwards  done.  He  ad- 
mitted that  both  before  and  after  the  sale  Messrs. 
Kellock  rendered  services  to  the  vendors,  for 
which  they  were  entitled  to  be  paid  proper 
charges,  and  that  they  were  also  entitled  to  be 
paid  proper  charges  in  connection  with  the  matters 
above  referred  to,  which  charges  he,  at  the  inter- 
view, acting  on  behalf  of  the  petitioners,  under- 
took to  pay. 

Before  the  completion  of  the  purchase,  the  pur- 
•chasers  made  a  requisition  that  the  law  charges 
due  to  the  mortnigees  shonld  be  paid  by  the 
vendors.  Messrs.  Pickett  andMytton,  the  vendors* 
solicitors,  then,  on  the  17th  March  1887,  sent  a 
telegram  to  Messrs.  Kellock,  saying : 

Please  Bend  us  any  costs  yon  have  against  us  in  tiie 
Bolford  estate. 


[Ghav.  Sit. 


In  answer  to  this  Messrs.  Kellock  wrote  saying 
they  presumed  Messrs.  Pickett  and  Mytton  wished 
to  have  their  costs  at  once,  but  they  were  not 
drafted  yet,  so  they  wrote  to  know  whether  details 
were  required,  or  a  general  statement  and  lamp 
sum  would  be  sufficient;  if  the  latter,  they  conid 
name  a  figure : 

Hari)^  regard  to  the  amount  of  the  mortg»ge,  the 
work  done,  imd  oar  olienta'  aooessiou  to  jour  prtmoMl 
to  allow  toe  money  to  remain  on  the  seonritj  to  iMili- 
ta-te  a  sale  of  the  estate,  we  consider  that  we  axe  entitled 
to  at  least  100  gmneas. 

Messrs.  Ptckett  and  Mytton  thm  seat  a  tete> 
gram : 

Actii^  for  trttatees,  we  rnvst  have  details,  please  wnd 
them  as  soon  as  possible. 

Kellocks,  on  the  22nd  March,  wrote,  sending 
two  bills  of  costs,  and  added : 

If  farther  details  ue  re<mired,  we  moiit  furnish  thesi, 
but,  as  yon  are  aware  at  Ml  that  has  passed,  we  do  not 
expect  yoa  will  bare  oooaaion  to  ask  for  them. 

Pickett  and  Mytton,  on  the  2Srd  wrote,  saying 
that  they  had  received  the  bills,  and  aa  the  views 
of  the  two  parties  as  to  what  Messrs.  Kellock 
were  entitled  to  charge  were  not  likely  to  agre^ 
they  would  carry  the  costs  in  for  taxation  in  the 
usual  way. 

On  the  24th  Messrs.  Kellock  wrote  : 
If  it  is  your  intention  to  carry  oar  costs  in  for  taxa- 
tion without  any  atten^t  on  your  part  to  settle  the 
amoant,  we  most,  ot  oonxse,  instroot  some  solioitor  in 
London  to  attend  on  oar  behalf  to  prodnee  the  papers, 
and  explain  the  nature  of  the  case.  We  most  admit  we 
did  not  anticipate  the  course  you  have  indicated. 

Messrs.  Kellock  then  put  the  matter  into  the 
hands  of  their  London  agents,  Messrs.  Morse 
Hewitt  and  Farman.  They,  on  the  29th  March, 
wrote  to  Messrs.  Pickett  and  Mytton,  saying; 

TJulesB  yonr  firm  is  personally  liable  to  pay  the  costs 
(on  which  point  we  are  not  iuBtracted),  we  contend  that 
no  bill  has  b«en  delivered  to  the  persons  liable  to  pay, 
and  give  yon  notice  that  &  proper  bill  shall  be  prepazed 
and  sent  in.  .  .  .  We  understand,  further,  yoa 
decline  to  specify  yonr  obieotions  to  any  part  of  the 
rough  bill  which  was  compiled  in  a  great  hurry  in  order 
to  help  you  ss  much  as  possible,  and  in  compliance  witii 
yonr  telegrams. 

A  member  of  the  firm  afterwards  called  at 
Messrs.  Pickett  and  Mytton's  office,  and  stated 
that  Messrs.  Kellook  would  contend  that  no  biU 
had  been  delivered  on  which  an  order  to  tax 
conld  be  obtained.  Mr.  Mytton  then  informed 
him  that  the  persons  liable  to  pay  accepted  the 
delivery  already  made,  and  that  the  delivery  of 
any  fresh  bill  would  be  objected  to.  Messrs. 
Pickett  and  Mytton  then  wrote  saying  that  they 
were  advised  that,  having  r^ard  to  the  letter 
of  Messrs.  Hewitt  and  Farman,  purporting  to 
withdraw  the  bill,  the  proper  course  to  take  to 
obtain  taxation  of  the  bill  of  costs  was  to  proceed 
by  petition  and  not  under  the  common  order  to  tax, 
and  su^^ted  that,  to  avoid  unnecessary  costs, 
the  mortgagees*  solicitors  should  consent  to  tbe 
common  order  to  tax.  No  answer  to  this  letter 
was  received.  The  bill  delivered  by  Messrs.  Kel- 
lock was  headed : 

The  trostees  of  Messrs.  H.  H.  Le«'s  settlement, 
aooonnt  of  oosts  and  expenses  of  Messrs.  Eelloek  in 
oonneotion  with  the  mortgag*  for  18,5001.  upon,  and  tbe 
sale  of,  the  Bnlford  estate. 

Harris  Lea  for  the  petition. — ^We  are  entitled 
to  tax  this  bill,  either  as  clients  under  sect.  37,  or 
as  third  parties  under  sect.  38  of  6  A  7  Vict,  c  73. 
KeUocks  now  claim  ^to  withdijg^^^J^j^^Fbis 
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cumot  be  donn.  There  is  no  condition  to  that 
effect: 

A*  THompMW,  58  L.  T.  Bep.  IK.  6.419;  30  Ch.  Dir. 
Ml; 

fie  Haatktr,  L.  Bep.  5  Ch.  App.  694. 
Delirery  of  the  bill  to  the  solicitors,  who  were 
the  agents  of  the  vendors,  the  parties  chargeable, 
was  delirerj  to  them  : 

R«  Buth,  8  Bear.  66 : 

fis  Saatker  (ubi  tup.). 

The  bill  -was  not  signed,  but  was  accompanied  hv 
ft  letter  siffned  hy  the  solicitors,  and  that  is  su^- 
cient  for  the  purposes  of  tuation ; 

Re  Bufh  (mW  wnp.) ; 

Re  PrnidBT,  8  Bear.  299. 

We  have  given  an  undertaking  to  pay  the  bill. 

OraTtam  Hattinga,  Q.C.  and  Eustace  Smith  for 
the  respondents. — There  has  been  no  proper 
delivery  of  the  bill,  as  delivery  to  the  mortgagors' 
solicitors  is  not  a  delivery  of  the  bill : 

Re  Abbott,  i  L.  T.  Bep.     8.  576. 
A  person  not  liable  to  pay  cannot  have  the  bill 
taxed  even  after  payment : 

Re  Becke  and  Flower,  5  Bear.  406. 
The  docoment  that  has  been  delivered,  therefore, 

toes  for  nothing,  and  Messrs.  Kellock  can  with- 
raw  it,  and  deliver  a  proper  one.  Moreover,  the 
petitioners  can  only  stand  in  the  position  of  the 
mort^gees  in  this  matter,  as  this  is  a  third-party 
taxation,  and  there  has  as  yet  been  no  delivery  to 
the  mortgagees  at  alt,  and  so  none  to  the  third 
party,  and  until  that  lias  been  done  there  can  be 
no  taxation : 

Re  Baier,  8  L.  T.  Bep.  N.  S.  566  ;  82  Beav.  526. 
The  document  that  was  sent  was  not  really  a  bill 
of  costs  at  all.  Messrs.  Kellock  were  very  much 
hurried  in  the  matter,  and  merely  sent  In  a  rough 
mcmorandnm  to  enable  the  mortgagors  to  pro- 
ceed with  the  sale.  Such  a  document  as  that 
cannot  be  taxed.  The  nndertidEing  to  pay  the 
bill  was  not  given  in  writing.  This  matter  ought 
not  to  have  been  brought  on  by  petition,  but  oy 
summons  nnder  Order  LV.,  r.  2  (15).  [Stirling, 
J.  referred  to  Re  3Iay,  11  L.  T.  Bep.  N.  S.  658; 
'M,  Bear.  132:  and  Be  ^dwtondt,  25  L.T.  Bep.  N.  S. 
152.] 

Sarris  Lea  in  reply. — The  cases  your  Lordship 
referred  to  were  before  the  Judicature  Acts.  The 
irregularity,  if  any,  is  not  fatal  to  the  application, 
but  can  be  dealt'ivith  under  Order  LaX.,  r.  1. 
It  is  only  a  question  of  costs : 

Mamott  V.  Marriott,  26  W.  B.  416; 
Re  Bethlehem  and  Bridewell  Hoapitala,  53  L.  T. 
B«p.  N.  S.  558  :  30  Ch.  Dir.  541. 

In  He  Abbott  the  sale  was  made  by  the  mortgagee, 
and  not  the  mortgagor,  as  here,  and  in  both  that 
case  and  Re  Baker  the  bill  had  been  paid  before 
the  application.  It  is  according  to  tne  common 
form  for  the  bill  to  be  delivered  to  the  third 
party,  and  not  to  the  client :  (I  Seton  on  Decrees, 
4th  ed.,  p.  621,  Form  1.)  He  also  referred  to 
Re  Jonee,  8  Bear,  479. 

Cur.  adv.  mdt. 
May  17. — Stirli.vg.  J.  stated  the  facts,  and  read 
the  paragraphs  of  Mr.  Mytton's  affidavit,  the 
^ect  of  which  has  been  set  out  above.  He  con- 
tinued : — ^That  is  not  denied  in  the  affidavit  which 
has  been  filed  on  behalf  of  the  respondents.  As 
I  read  the  sixth  paragraph  of  that  affidavit,  the 
Qndertaki  tig  there  given  was  an  ondertaking  given  i 


[Chas.  Dit. 


in  the  name  and  upon  behalf  of  the  petitioners, 
and  I  think  it  is  shown  in  the  affidavit  of 
Kellock  that  that  nas  the  sense  in  ^rhich  he 
understood  it,  because  he  states  in  his  affidavit : 
"  It  was  impoKsible  for  mr  firm  to  deliver  a  bill 
of  costs  to  the  persons  liable  to  pay  our  charges, 
as  we  were  not  aware  of  their  names  or  residences. 
The  papers  in  our  possession  only  showed  the 
title  of  Edmund  Bichard  Southby  to  the  said 
Bulford  estate,  and  until  the  presentation  of  the 
said  petition  we  were  unaware  of  the  names  of 
all  or  any  of  the  persons  liable  to  pay  our  charges." 
That  I  read  as  admitting  that  they  knew  that  Mr. 
Mytton  had,  upon  the  part  of  his  clients  who 
were  the  trustees,  given  the  nndwtaking  of  the 
petitioners,  whom  he  did  not  name,  and  it  seems 
to  me  that  the  persons  whom  they  considered 
liable  were  not  Messrs.  Mytton,  but  the  peti- 
tioners. [His  Lordship  then  read  the  correspon- 
doice,  and  continued  :J  Now,  with  regard  to  the 
course  which  the  arguments  took,  the  letter  of 
Messrs.  Kellock  of  the  24th  March  is  an  impor- 
tant letter,  because  in  Mr.  G.  F.  Kellock's  affi- 
davit he  says  this :  "  My  said  firm  never  intended 
by  submitting  such  statement  to  Messrs.  Pickett 
and  Mytton  to  treat  it  as  a  formal  delivery  of  a  bill 
of  coats,  and  were  much  surprised  to  receive  the 
letter  from  the  said  Messrs.  Pickett  and  Mytton, 
dated  the  23rd  March  1887,  and  immediately 
instructed  the  firm  of  Morse  Hewitt  and  Farman 
to  act  on  our  behalf,  and  wrote  to  the  said  Messrs. 
Pickett  and  Mytton  expressing  our  astonishment 
at  the  course  that  was  oeing  adopted.  My  said 
firm  has  not  been  able  to  ascertain  what  items  are 
objected  to  in  our  said  costs,  although  they  have 
endeavoured  todoso."  Well,  now,  they  say  they 
did  not  intend,  by  submitting  such  a  statement 
to  Messrs.  Pickett  and  Mytton,  that  it  was  their 
bill  of  costs,  but  on  the  22nd  March  expressed 
surprise  at  the  taxation.  They  did  not  say  it  was 
not  their  bill  of  costs.  It  was,  I  think,  an  after- 
thought, and  only  stated  after  receiving  the 
advice  of  their  London  agents,  who  knew  that 
the  bill  was  not  made  out  in  proper  form,  and 
that  it  contained  charges  which  would  not  be 
allowed  upon  taxation.  That  being  so,  the  matter 
passed  into  the  hands  of  the  London  solicitors, 
who  claimed  a  right  to  withdraw  the  bill,  and 
thereupon  a  dispute  arose  whether  it  could  be 
withdrawn  or  not.  This  bill  was  presented  for 
taxation.  Now,  it  is  quite  clear  that,  if  presented, 
it  could  not  be  withdrawn.  That  was  decided 
in  the  cases  of  Be  Holroyde  and  Smith  (43  L.  T. 
Bep.  N.  S.  722),  and  Be  Thommon  {ubi  $up.).  The 
last  case  shows  that,  where  there  is  a  doubt  as  to 
the  right  of  withdrawal,  the  common  order  to  tax 
ought  not  to  be  obtained,  but  a  special  application 
is  necessary.  So  far  the  cases  are  clear.  Then 
several  objections  were  taken  for  the  respondents. 
It  was  first  said  that  the  bill  delivered  to  the 
solicitors  was  improperly  delivered.  Now,  no 
doubt  the  Act  of  Parliament  says  the  bill  is  to  be 
delivered  to  the  party  to  be  charged  therewith; 
bnt  it  is  quite  clear  that  that  party  may  appoint 
an  agent  to  receive  it.  That  was  held  to  oe  so 
under  the  Act  of  2  Geo.  2,  c.  23  {Vincent  v.  Slay- 
maker,  12  East,  372),  and  under  the  present  Act 
in  TieBuahiubisup.).  Itistruethatitwaslaiddown 
by  James,  L.  J.,  in  Saffron  Waldea  Building  Society 
V.  Baynw  (43  L.  T,  Bep.  N.  S.  3;  14  Ch.  Div. 
406),  that  because  a  solicitor  has  been  employed 
I  by  a  person  he  is  Blg!tiA^y*@bdg(^ 
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porsoa  to  bind  him  at  all  times  by  anything  that 
ne  says,  or  by  receirinff  notices  or  information. 
Bat  what  happened  in  tnis  case  P  Here  the  peti- 
tioners employed  Messrs.  Pickett  and  Mytton  as 
their  solicitors  to  conduct  the  sale  of  the  property. 
In  the  coarse  of  that  matter,  ia  order  to  comply 
with  the  requisitions  of  the  purchaser,  it  was 
necessary  that  certain  costs  due  from  the  peti- 
tioners snould  be  ascertained  and  paid,  and  there' 
upon  Hr.  Mytton  wrote  to  Kellocks  and  got  this 
bill,  which  is  now  to  be  taxed.  Upon  that  it 
appears  to  me  that  Mrasra.  Pickett  and  Mytton 
were  acting  within  the  scope  o£  their  employment 
in  writing  for  this  bill.  There  has  been  no  con- 
troversy or  dispute  upon  the  application  in  regard 
to  that.  It  must  be  taken  that  it  was  the  act  of 
the  client,  and  that  these  solicitors  had  authority 
to  make  the  application,  and  to  give  the  under- 
taking that  they  did.  Upon  thiE  point  Be  Abbott 
was  cited.  That,  however,  was  a  totally  different 
case  upon  the  facts,  and  there  the  Master  of  the 
Kolls  came  tothe  conclusion  that  thebill  was  shown 
to  the  solicitor  as  a  mere  act  of  courtesy,  and  not 
delivered  at  all.  Bat  here  I  come  to  the  conclusion 
that,  in  point  of  fact,  what  was  iutended  was  the 
delivery  of  the  bill.  Therefore  that  objection 
fails.  The  next  objection  that  was  made  was,  that 
it  was  a  third-party  taxation,  and  that  the  peti- 
tioners must  stand  in  the  same  position  as  the 
mortgagees  who  were  the  clients  of  Kellocks,  and 
that  the  bill  has  never  been  delivered  to  them,  and 
therefore  could  not  be  taxed  upon  this  appUcsd;ion. 
There  are  two  answers  to  that  objection.  First 
of  all,  it  was  said  that  in  this  case  the  petitioners 
have  made  themselves  directly  liable  to  the  Kel- 
locks for  the  payment  of  the  bill ;  and  secondly, 
thai,  nndet  the  circumstances,  delivery  of  the  bul 
to  the  mortgagees,  the  clients,  was  not  necessary, 
and  that  the  delivery  to  the  solicitors  was  suffi- 
cient. As  to  the  first,  I  think  T  have  dealt  with 
that  on  reading  the  evidence,  and  upon  the  whole 
I  think  the  petitioners  did  make  themselves  liable 
for  the  jiayment.  It  also  appears  to  me  that 
delivery  to  the  clients  was  not  in  this  case  neces- 
sary. How  does  it  stand?  Under  6  &  7  Vict, 
c.  73,  sect.  37,  the  cUent  can  obtain  an  order  for 
the  taxation  of  the  bill,  and  also  an  order  for  the 
delivery  of  the  bill.  Then,  under  sect.  38  a 
third  party,  not  the  party  chargeable,  liable  to  the 
solicitor,  or  to  the  part^  chargeable  to  pay  the  bill, 
can  make  on  application  for  taxation,  and  then 
there  is  sect.  40,  which  provides  that  for  the  pur- 
pose of  any  such  reference,  upon  the  application 
of  a  person  not  being  the  party  chargeable,  the 
court  or  a  judge  can  order  the  solicitor  to  deliverto 
the  partymaking  such  application  a  copy  of  such 
bill  upon  payment  of  the  costs  of  such  copy. 
Therefore  the  right  of  the  client  is  to  obtain  the 
bill  from  his  solicitor,  and  the  right  of  the  third 
party  is  to  obtain  and  get  a  copy  of  the  bill  upon 
payment  of  the  costs  for  the  purposes  of  reference, 
snd  then  under  sect.  38,  referring  back  an  order 
for  taxation.  The  petitioners'  solicitors  applied 
tor  the  bill  of  cots,  and,  denting  with  the  matter 
in  the  strictest  way,  Kellocks  might  have  said 
they  were  only  entitled  to  have  a  copy,  and  that 
upon  payment  of  the  costs.  Theydid  not  choose 
to  adopt  that  course.  Thejy  said,  Here  is  onr  bill, 
and  now  say  that  the  bill  ought  to  have  been 
delivered  to  the  clients.  The  result  of  that  con- 
tention, if  right,  would  be  that,  before  the  third 
party  could  get  taxation,  it  woald  be  in  every  case 
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necessary  that  the  bill  should  he  debvered  to  the 
clients  first,  and  then  to  the  third  party.  It 
seems  to  me  that  that  objection  fails  upon  that 
ground.  Then,  in  addition,  I  may  say,  so  far  aa 
I  can  gather,  the  practice  has  been  as  I  have 
stated,  and  there  is  a  common  form  in  Seton  in 
which  the  order  is  made  upon  the  allegation  not 
that  the  bill  has  been  delivered  to  the  client,  bnt 
to  the  applicants — that  is  the  third  party.  The 
third  objection  raised  was,  that  if  there  was  de- 
livery at  all,  the  docoment  delivered  was  not  a 
bill  of  costs.  That  is  decided  by  looking  at  it, 
and  under  the  circnmstanoes  it  seems  to  me  that 
it  is  a  bill  of  costs.  It  is  true  that  Kellocks  say 
if  required  they  would  give  further  details.  That 
does  not  prevent  the  document  delivered  from 
being  a  bill  of  costs,  and  such  details  could  be 
enforced  upon  special,  or  without  special  applica- 
tion, because  under  the  common  order  to  tax  th^ 
would  have  to  supply  details.  Finally  it  was  said 
that  the  application  should  have  been  by  sum- 
mons and  not  by  petition.  That  is  well  founded. 
In  the  cases  of  Re  May  and  J2e  Edmonda,  decided 
before  the  passing  of  the  Judicature  Acts,  in 
which  it  was  so  made,  the  petition  was  dismissed 
with  costs.  I  am  not  bound  to  take  that  course. 
The  matter  falls  within  Order  LXX.,  r.  1,  of  the 
Rnles  of  1883,  which  provides  that  non-compli- 
ance with  fuiy  of  those  rules,  or  with  any  rule  oE 
practice  for  the  time  being  in  force,  shall  not 
render  any  proceedings  void  unless  the  court  or  a 
jndge  shall  so  direct,  bnt  such  proceedings  toaj 
be  set  aside  either  wholly  or  in  part  as  irregular,  or 
amended,  or  otherwise  dealt  with  in  such  manner 
and  apon  such  t3rm<;  as  the  court  or  judge  shall 
think  fit.  I  think,  therefore,  that  a  mere  irreeu- 
larity  has  been  committed,  and  that  the  autho- 
rities do  not  require  me  to  dismiss  the  petition, 
but  I  can  impose  terms,  and  that  will  be  suffi- 
ciently done  if  I  direct  that  any  extra  costs  caused 
by  the  application  being  by  petition  instead  of  by 
summons  shall  fall  upon  the  petitioners  in  au^ 
event.  As  the  respondents  have  failed  in  this 
case,  they  ought  to  ocar  the  costs,  and  the  extra 
costs  would  be  deducted.  But  in  saying  that,  I 
do  not  mean  it  ia  merely  to  be  treated  as  if  the 
applicants  were  wrong  in  coming  to  the  court, 
because,  if  there  had  been  a  summons  at  chambers, 
I  think,  looking  at  what  has  taken  place,  an 
adjournment  into  conrt  would  have  been  neces- 
sary, and  I  do  not  say  that  all  the  extra  costs 
should  be  disallowed,  but  that  such  extra  costs 
should  be  the  difference  between  the  costs  of  a 
petition  and  the  costs  of  an  adjoamed  summons. 

Solicitors  for  the  applicants,  Pickett  and  Motion. 

Solicitors  for  the  respondents,  Morte  Heteitt 
and  Famum. 


Hlonday,  May  23. 
(Before  Keketich,  J.) 
Ageb  v.  Blacelock.  akd  Co.  (a) 
Costs  —  S^arate  counsel  —  Discrdion  of  taring 
viasier. 

Two  seta  qf  pendants  joined  in  a  ^tement  of 
defenw,  and  appeared  hy  <&e  tame  solieitor, 
but  were  represented  hy  aeparaie  counsel  at  the 
irial,  when  the  action  was  aiemissed  vith  cotU.^ 

The  taxing  matter  allowed  one  set  of  costs  only  in 
reject  of  eoutuel,  on  the  groHfid  thai  the  difer- 
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ence  in  the  defencet  was  not  aufficxenthj  material 
tojtutijy  appearance  by  eeparate  counsel. 
Held,  on  motion  to  vary  the  certificate,  that  the 
guettion  wom  not  one  for  ike  diaeretion  of  the 
taxing  master;  and  the  court  being  of  opinion 
Hiot  the  defendantt  had  in  fact  different  eases  hy 
way  of  defence,  remitted  the  emiijieate  to  tJie 
taxing  matter  on  the  ground  that  the  defendants 
were  justified  in  appearing  by  separate  counsel. 

Thb  plaintiff,  beinp  the  proprietor  of  the  copy- 
right in  a  book  entitled  "The  Standard  Telegram 
Code,"  brought  an  action  against  the  defendants 
Blacklock  and  Co.,  and  Robinson  and  Co.,  alleging 
that  the  defendants  Blacklock  and  Co.  had 
without  the  pUdntiffa  consent,  printed  a  namber 
of  copies  of  a  book  called  "  The  India  Merchants* 
ComprefaensiTe  Telegram  Code,  arranged  by 
^llet/'  which  was  a  copy  or  colourable  imitation 
of  the  plaintiff's  code  with  cnrtain  immaterial 
hlterationei,  and  was  pirated  from  the  plaintiff's 
code,  and  that  the  defendants  Bobinson  and  Go. 
had  sold  and  pnt>liafaed  copies  of  the  Paillet  code 
so  printed,  and  the  plaintiff  claimed  an  injunction 
accordingly  against  the  defendants.  The  defen- 
dants -joined  in  their  statement  of  defence, 
alleging  thereby  that  in  or  about  the  mouth  of 
Oct.  1879,  an  agreement  was  entered  into  between 
the  plaintiff  and  Blacklock  and  Co.,  whereby  it 
was  agreed  that  Blacklock  and  Co.  should  be  at 
liberty  to  print  special  telegraphic  codes  for  their 
employers,  using  therein  ,the  code  words  of  the 
idaintiff's  code,  and  sboald  pay  to  the  plaintiff 
certain  royalties  on  the  gross  amount  of  their 
toll  for  each  code  in  which  such  words  were 
employed.  That  i;i  the  month  of  Jan.  1880  the 
defendants  Robinson  and  Co.  having  ascertained 
from  Blacklock  and  Co.  that  Blacklock  and  Co. 
were  at  liberty  to  print  special  telegraphic  codes  for 
their  employers,  using  therein  the  code  words  of 
the  plaintiff's  code,  subject  to  the  payment  of 
certain  royalties,  compiled  a  special  telegraphic 
code  intended  for  the  use  of  themselves  and  tneir 
customers,  which  differed  in  arrangement  and 
other  important  respects  from  the  plaintiff's  code, 
but  in  which  was  used  a  portion  of  the  code 
words  of  the  plaintiff's  code,  no  words  being  in 
&ct  used  which  were  not  in  the  plaintiff's  code, 
but  a  considerable  namber  of  the  code  words  of 
the  plaintiff's  code  being  rejected  ai  unsuitable 
for  the  purpose  of  Bobinson  and  Co.  The  code 
ccimpil«l  by  the  defendants  Bobinson  uid  Co. 
was  called  "The  India  Herobants*  Comprehen- 
sive Telegram  Code  arranged  by  Paillet." 

At  the  trial  the  defendants  appeared  by  the 
same  solicitor,  but  vere  represented  by  separate 
counsel.  The  action  was  dismissed  as  against 
both  defendants  with  costs,  but  the  taxing  master 
allowed  only  one  set  of  costs  of  counsel  appearing 
for  the  defendants,  on  the  ground  that  such 
difference  as  there  was  between  the  defences  did 
not  appear  to  him  sufficiently  material  to  justify 
the  employment  of  separate  counsel. 

The  defendants  Robinson  and  Co.  now  moved 
to  vary  the  taxing  master's  certificate. 

2£ethold  for  the  motion. 

Bramweli  Davis  for  the  plaintifC. — The  matter 
was  within  the  discretion  of  the  taxing  master, 
and  the  court  will  not  interfere.  Moreover  ,bi8 
ruling  was  correct.    He  referred  to 

BeaUis  v.  Lord  Bbwy,  39  L.  T.  Bep.  N.  8.  408 ; 
48  L.  J.  Ch.  80. 


Kekzwich,  J. — If  this  were  a  matter  purely  of 
the  taxing  master's  discretion,  I  sboald  not  enter- 
tain the  motion.  Everyone  knows  the  taxing 
master  is  competent  to  go  into  such  questions. 
But  I  do  not  think  this  was  purely  a  question  of 
discretion.  I  do  not  think  that  the  difference 
between  two  pleadings  is  entirely  a  question  for 
the  taxing  master.  In  this  case,  I  think,  the 
defendants  had  entirely  different  cases.  As 
against  Blacklock  and  Co.  it  was  a  quntion  of 
contract,  and  as  against  Bobinson  uid  Co.  it  was 
a  C|neati(m  of  tort.  I  can  well  understand  th^ 
might  put  their  cases  in  totaUy  different  ways. 
As  to  tne  details  of  the  costs,  I  do  not  go  into 
that,  bnL  I  think  the  defendants  were  justined  in 
coming  before  the  court  separately,  and  the 
certificate  must  go  back  to  the  taxing  master  on 
that  point,  and  Bobinson  and  Go.  must  have  the 
costs  of  the  motion. 

Solicitors  for  plaintiff,  Kerly,  Son,  and  V&rden 
Solicitors  for  defendants,  Chester,  Mayketo, 
Broome,  and  QriffUkSt   for  Farrar  and  Hall, 
Manchester. 


Wednesday,  May  25. 
(Before  Kbkxwich.  J.) 
GovDT  Airn  Mitchell  v.  Tatiob  aks  Go.  {a) 

Trade  mark — Sale  hy  manufaxiurer  in  bulk — 8al» 
by  dealer  in  retail — Bight  of  deofor  to  uae 
manufacturer's  trade  mark. 

A  manvfactmer  who  sella  to  a  dealer,  in  bulk,  an 
artide  usually  sold  and  used  in  small  quantiiieSy 
withtytU  any  restriction  asiotie  disposal,  must  be 
taken  to  authorise  the  dealer  so  to  tell  U  as  being 
his  vendor's  manufaeiwe.  The  dealer  may 
therefore  call  the  article  by  the  name  regiiterei 
by  the  manufacturer  as  ki»  trade  mark. 

The  plaintiffs  were  a  company  who  manufac- 
tured and  sold  a  disinfecting  fluid,  known  as 
Condy's  Fluid,  and  the  words  "  Condi's  Fluid  " 
had  been  registered  by  the  pluntiffs  aa  their 
trade  mark. 

The  plaintiffs  brought  an  action  against  the 
defendants,  alleging  by  their  statement  of  claim 
that  the  defendants  were  selling  a  flnid  iu  bottles 
having  thereon  a  label  with  the  words  "  Condy's 
Fluid  (Crimson)  warranted  genuine,"  and  they 
alleged  further  as  follows : 

The  said  fluid  contained  in  the  said  bottles  of  the 
dflfendantH  is  not  the  Bame  flald  as  that  whloh  in  offared 
for  sale  and  sold  by  the  pontiffs,  but  it  is  either  fluid 
whioh  has  not  been  manoiaotared  by  the  plafntiffB 
,  .  .  or  it  is  flnid  which  having  been  mannfaotnred  by 
the  plwifftiffii  .  .  .  has  been  adulterated,  ■  ilnted,  or 
otherwise  altered  by  the  defeodanta,  ontil  the  same  is 
no  longer  in  the  oondition  in  whioh  it  was  when  it  was 
sent  out  from  tiie  establiBbment  of  the  plaiatilh  .  .  . 
and  has  beoome,  and  is  totally  onSt,  or  siibBtBatially 
leaa  fit,  for  diainfeotiuff  purpoaea.  In  neither  ease  is 
the  said  fluid  genuine  Condy's  Fluid, 

The  plaintiffs  claimed  an  injunction  restraining 
the  infringement  of  their  trade  mark,  and 
restraining  the  defendants  from  selling  any  fluid, 
not  being  Condy's  Fluid,  as  or  for  Condy's  Fluid, 
and  from  passing  off  any  flnid  not  being  fluid 
manu^ctured  by  the  plaintiffs  as  the  goods  of 
the  plaintiffs,  and  from  selling  as  Condy's  Fluid 
any  fluid  of  the  mannfacture  of  the  plaintifEa 
being  diluted,  adulterated,  or  otherwise  altered 
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by  the  defendants,  and  an  account  or  damages. 
By  their  statement  of  defence,  the  defendants 
alleged  that  they  sold  Condy's  Fluid  BuppUed  by 
the  plaintiffs,  and  that  without  any  adulteration, 
dilution,  or  other  alteration  whateTer,  and  in 
precisely  the  condition  in  which  it  was  supplied 
to  them  1^  the  plaintiffs,  and  no  other  flnid. 

The  action  now  came  on  for  trial. 

The  result  of  the  evidence  was  to  show  that 
the  ordinary  course  of  sale,  both  wholesale  and 
retail,  was  in  small  bottled,  but  that  in  the  present 
case  the  plaintiffs  had  sold  to  the  defendants  a 
quantity  of  fifty  felons  of  the  fluid  in  a  wooden 
cask,  and  the  defendants  had  themselves,  for  the 
purposes  of  their  retail  trade,  drawn  off  the  fluid 
into  bottles  of  their  own,  placing  upon  the  bottles 
the  label  complained  of.  The  expert  evidence 
showed  that  the  deterioration  of  the  fluid  was 
due  to  the  action  of  the  fluid  and  the  wood  of 
iiie  cask  infer  se,  and  there  was  no  evidence  to 
establish  the  charge  of  adulteration  or  dilution 
by  the  defendants. 

Aston,  Q.C.,  Warmington,  Q.C.,  and  John  Cutler 
for  the  plaintiffs. 

Barber,  Q.C.  and  Ashion  Cross  for  the  defen- 
dants. 

Kbkbwich,  J.,  after  deciding  in  favour  of  the 
defendantH  on  the  question  of  fact,  and  holding 
that  as  to  the  deterioration  of  the  liquid  they 
were  not  In  any  way  to  blame,  said,  with  refer- 
ence to  the  question  of  the  trade  mark : — The 
plaintiffs  are  entitled  to  protect  their  trade  mark, 
and  with  regard  to  this  part  of  the  case  a  point 
has  been  raised  which  is  entirely  new.  The 
defendant^  are  selling  only  genuine  Condy's 
Flnid,  and  in  my  opinion  a  manufacturer  who 
sells  to  a  dealer,  in  bulk,  an  article  generally  sold 
and  used  in  small  qnantities,  without  any 
restriction  on  its  disposal,  must  be  taken  to 
authorise  the  dealer  to  sell  the  article  in  small 
qnantities,  as  being  the  manufacture  of  his 
vendor.  The  sale,  and  the  sale  in  soifJl  i^nantities, 
is  the  necessary  result  of  the  transaction,  and  to 
suppose  authority  to  sell  it.  as  something  different, 
e.g.  to  give  the  article  a  different  name,  is  absurd. 
So  to  sell  it  might  not  he  actionable,  bat  it  would 
be  manifestly  unfair.  I  am  bound  to  acquit  the 
defendants  of  the  charges  made  against  them, 
and  come  to  the  conclusion  without  the  8lighte<4t 
doubt  that  the  case  of  the  plaintiffs  m  not  made 
out,  and  that  the  defendants  are  entitled  to 
judgment,  with  oosts  on  the  higher  scale. 

Solicitor  for  plaintiffs,  Ernest  Salnman. 

Solicitor  for  defendant,  Jtichard  White,  for 
William  Cox,  Swansea. 


QUEEN'S  BENCH  DIVISION. 
Monday,  Dee.  13, 1886. 
(Before  Smith  and  "Wills,  JJ.) 
The  Wolterhamptos  Tramways  Company  Limited 

t>.  The  Great  Westers  Railway  Compaity.  (a) 
Tramwayi  Act  1870  (33  ^  34  Vict-,  c.  78),  e.  32— 
Mwaira  of  bridge  by  railioaiy  company — Cost  of 
retayiMg  iramtoay  —  Interruption  of  ira^  — 
"  Moad  authority." 
A  railway  company  having,  in  the  course  of  the  re- 
construction  under  statutory  potBers  of  a  hridge 

{(0  Seported  br  Joseph  Bxitb,  Eaq.,  Burliter-at-Liiw. 


carrying  a  road  ooer  their  raihcay,  neceetarUy 
removed  the  linea  of  a  tramway  company  irortfd 
under  atattiiory  powers  over  the  bridge: 
Held,  th:it,  on  the  true  construction  of  the  32ml  sec- 
tion of  the  Tramways  Act  1870  (33  4r  34  Viet. 
c.  78),  the  railway  company  were  a  "  rood 
authority  "  viiihin  toe  meaning  of  ike  teetion,  and 
were  not  Jiailefor  the  eott  of  nkoring  the  tram- 
ways  over  the  bridge  or  for  damagee  firr  ike  tiifer* 
ruption  of  the  uM  thervi^,  proikaed  that  they  had 
complied  with  the  reetrietion  contained  in  the 
1st  sub'Seetion,  and  caused  «  litUe  detriment  or 
ineonvenienee  to  the  iramaay  company  at  efrcuM* 
ataneea  admitted. 
This  was  a  spedal  case  stated  for  the  opinion  of 
the  court  pursouit  to  Order  XXXIV.,  r.  1,  and 
Order  LIX.  in  an  action  brought  by  the  Wolver* 
hampton  Tramways  Company  against  the  Great 
Western  Railway  Company  to  recover  the  cost 
of  restoring  a  part  of  the  plaintiffs'  tramways, 
which  had  been  removed  by  the  defendants  under 
the  circumstances  set  out  in  the  case,  and  damages 
for  the  iiUerraption  of  the  use  thereof. 

The  special  case  wan,  ao  far  as  material,  as 
follows : — 

Sfbcial  case. 

1.  Under  the  powers  of  the  Oxford,  Worcester, 
and  WolTerhampton  Bailway  Act  1845  (with 
which  is  incorporated  the  Railways  Clanaes  Con* 
solidation  Act  1845)  the  Oxford,  Worcester,  and 
Wolverhampton  Railway  Company  carried  the 
Holyhead-road  by  means  of  a  bridge  across  the 
railway  which  they  were  by  that  Act  authorised 
to  construct.  The  siud  road  was  and  is  a  public 
highway  for  carriages. 

2.  By  virtue  of  the  West  Midland  Railway  Act 
1860  and  the  Great  Western  Bailway  (West  Mid- 
land Ama^mation)  Act  1863  the  undertaking 
powen  ancTobligations  of  the  said  railway  com- 

Sany  were  transferred  to  and  are  vested  in  the 
efendants. 

3.  The  said  railway  compiany  until  such  transfer, 
and  the  defendants  at  all  times  subsequently,  hare 
maintained  and  repaired  the  said  bridge  with  its 
immediate  approaches  and  other  necessary  works 
connected  therewith,  and  the  said  road  over  the 
said  bridge  and  approaches  except  as  hereinafter 
mentioned. 

4.  Under  the  powers  of  the  Wolverhampton 
Tramways  Order  1877  (confirmed  by  the  Tram- 
ways Orders  Confirmation  Act  1877  (40  &41  Vict, 
c.  cxxiv.)  t^e  plaintiffs  constructed  and  worked 
tramways  along  the  said  road  over  the  said  sp 
proaches  and  bridge,  and  have  maintained  and 
repaired  the  portion  of  the  said  road  between 
the  rails  of  the  tramways  and  for  a  distance  of 
eighteen  inches  outside  the  rails  on  either  side,  as 
required  by  sect.  28  of  the  Tramways  Act  1870, 

i  and  the  plaintiffs  have  always  continued  towoik 
the  said  tramways  except  dnring  the  intermption 
hereinafter  mentioned. 

5.  In  the  year  1885,  from  cau<te3  beyond  the 
defendants'  control,  it  became  and  was  necessaij 
for  the  safe  user  of  the  said  bridge  by  the  public 
that  the  bridge  should  be  entirely  reconstructed. 
The  defendants,  after  giving  the  notic-es  specified 
in  sect.  32  of  the  Tramways  Act  1870,  recon- 
structed the  bridge  and  the  road  over  it.  The  rc- 
constrnction  was  carried  out  in  such  a  manner  that 
there  was  not  at  any  time  less  than  fifteen  feet  in 

'  width  for  the  whole  length  of >  the  bridge  and 
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approaches  open  for  public  traffic.  The  recon- 
Btraction  was  carried  out  vrith  the  sanction  and 
approval  of  the  local  anthorities,  in  whom,  subject 
%o  the  prOTisionH  of  the  Railways  Clauses  Act 
1845,  the  Holybftad-road  where  it  crosses  the  rail- 
way is  vested.  The  plaintiffs'  tramways  were 
necessarily  removndfor  the  parpoeesof  the  recon- 
stmction. 

6.  PreTions  to  the  commencement  of  the  recon- 
atmction,  the  plaintiffs  objected  that  the  defen- 
dants liad  no  power  to  remove  or  take  up  the  rails 
of  the  tramway  without  the  consent  of  the  plain* 
tiffs,  and  that  the  defendants  had  no  power  to 
give  any  such  notices  as  mentioned  in  the  last 
preceding  paragra;^  and  further  objected  to  the 
reoonstrnction  b^g  carried  out,  unless  in  such  a 
manner  that  the  user  of  their  tramways  should 
not  be  intermpted,  and  required  the  defendants 
to  make  proTision  at  the  defradants'  cost  for  the 
continued  user  of  the  tramways  dnring  the  recon- 
Btmction. 

7.  The  defendants  denied  their  liability  to  make 

Srorision  for  the  continued  user  of  the  tramways 
□ring  the  reconstruction,  but  they  left  a  portion 
of  the  roadway  available  for  public  traffic,  npon 
which  the  plaintiffs  might,  had  they  been  so  dis- 
posed, with  the  assent  of  the  defendant  company, 
oaTe  relaid  the  tramways  from  time  to  time  at 
tlieir  own  expense  (bnt  ttus  could  not  have  been 
done  without  the  consent  of  the  local  and  road 
authorities  and  wotdd  have  greatly  impeded  the 
public  traffic). 

8.  After  the  completion  of  the  reconstmction 
the  defendants  restored  the  roadwa;]r  over  the 
bridge  and  its  approaches,  and  the  plaintiffs  have 
restored  the  tramways  under  protest  as  to  the 
cost  of  such  restoration. 

9.  The  plaintiffs  contend  that  {apart  from  the 
issue  of  fact  hereinafter  reserved)  they  are  entitled 
to  be  paid  by  the  defendants  the  cost  of  restoring 
the  tramways  and  damages  for-  the  interroptiou 
of  the  UBe  thereof.  The  defendants  deny  that 
they  are  under  any  liability  to  the  plaintiffs. 

10.  Nothing  in  this  case  is  to  preclude  the 
plaintiffs  from  proceeding  with  the  trial  of  this 
action  for  the  purpose  of  trying  the  issue  of 
fact  whether  the  defendants  in  carrying  out  the 
above-mentioned  reconstmction  did  cause  as  little 
detriment  or  incoDTenience  to  the  plaintiffs  as 
circumstances  admitted,  or  for  the  purpose  of 
ascertaining  the  damages  to  which  the  plaintiffs 
may  be  entitled  in  case  the  defendants  are  liable. 

11.  Tl^  plaintiffs  allege  and  the  defendants 
deny  that,  if  they  in  fact  did  not  cause  as  little 
detriment  or  incouvenience  as  possible  in  carry- 
ing ont  the  said  repairs,  and  caused  damage  to 
the  plaintiffs  thereby,  they  are  liable  to  indemnify 
the  plaintiffs  against  such  damage. 

12.  Either  party  is  to  be  at  liberty  to  refer 
to  the  Acts  and  Provisional  Orders  above 
mentioned. 

13.  The  questions  for  the  opinion  of  the  court 
are :  1.  Whether  or  not  the  defendants  had  any 
lawfal  authority  (either  absolute  or  under  any 
statutory  or  other  condition)  to  remove  the  said 
tram  lines  for  the  pnrposeH  and  under  the  circum- 
stances mentioned  in  too  special  case.  2.  Whether 
tile  defendants  are  under  any  and  what  liability 
to  the  plaintiffs  in  respect  of  such  removal.  3. 
Whether,  assuming  that  the  defendants  did  not 
cause  as  little  detriment  or  inconvenience  as 
possible  in  carrying  out  the  said  repairs  and 


caused  damage  to  the  plaintiffs  thereby,  they  are 
liable  to  indenmify  the  plaintiffs  against  such 
damage. 

The  32nd  section  of  the  Tramways  Act  1880 
(33  &  34  Yict.  a  78)  is,  bo  far  as  material,  as 

follows : 

Nothing  in  this  Act  ■hall  take  away  or  abridge  any 
power  to  open  or  break  np  mnj  road  al<mg  or  across 
whioh  any  tramway  Ib  laid,  ot  anj  other  power  vested 
in  any  looal  anthonty,  or  rc«d  aatlioritT,  for  any  of  the 
pnrpoflea  for  which  Bnah  anthorify  is  reapeotiTely  cos- 
■titnted,  or  in  anv  company,  body,  or  person  for  the 
purpose  of  laying  down,  repairing,  altering,  or  removing 
any  pipe  for  the  *npply  of  gas  or  wi^er,  or  any  tabes, 

K'pee,  or  apparatas  for  telegraphio  or  other  purposes; 
it  in  the  exercise  of  snob  power  every  sach  local 
authority,  road  aothority,  company,  body,  or  pereou 
shall  be  sabjeot  to  the  following  raetrictions  (that  is  to 
■ay) :  1.  Theyflhall  cause  aa  little  detriment  or  Inoon- 
ventence  to  the  promotors  and  leasees  as  oiroomataaees 
admit.  They  aoall  not  be  liable  to  p^  to  the  pro- 
moters or  leBaees  any  compensation.  2.  Before  they 
commence  any  work  whereby  the  trafBc  or  the  tramway 
will  be  intermpted  tb^  ■hall  (except  in  casea  of  nrgency, 
in  wbieh  oaaea  no  notioe  aball  be  neoesaary)  ^ve  to  the 
promoters  and  lessees,  if  there  be  aa^,  notioe  of  their 
intention  to  commence  aooh  work,  speoiqring  Uie  time  at 
wbioh  they  will  bwin  to  do  ao,  anon  notice  to  be  given 
eighteen  noara  at  leaat  before  the  commencement  of  the 
work.  S.  They  shall  not  be  liable  to  pay  to  the  pro- 
moters or  lessees  mj  oompenaation  for  injury  done  to 
the  tramway  by  the  ezecimon  of  such  weak  or  for  loaa  of 
traffic  oocasumed  thereby,  or  for  the  reasonable  exercise 
of  the  powera  ao  vested  in  them  as  aforesaid.  4.  When- 
ever, for  the  purpose  of  enabling  tbem  to  execate  aach 
work,  the  looal  aathority,  or  the  road  anthoril^,  shall  so 
reqaire,  the  promoters  or  lessees  shall  either  stop  traffic 
on  the  tramway  to  which  the  notioe  shall  refer,  where  it 
woold  otherwise  interfere  with  snob  work,  or  shore  np  and 
secilre  the  same  at  their  own  risk  and  coat  during  the  eze- 
cntion  of  the  work  there :  provided  that  such  work  shall 
always  be  completed  by  uie  looal  or  the  road  aathority, 
as  the  case  may  be,  wiui  all  reasonable  expedition. 

B.  V.  WilliaTiu  for  the  pluutiffs.— The  defen- 
dants are  not  constituted  a  road  aathority  within 
the  meaning  of  the  32nd  section  of  the  Tramways 
Act  1870  by  the  mere  fact  that  the  obligation  of 
repairing  this  bridge  is  thrown  upon  them  by 
statute.  [Wills,  J. — Is  not  the  railway  company 
a  body  which  has  "  the  power  to  maintain  or 
repair  such  road"  within  the  definition  of  the 
term  "  road  authority  "  in  the  3rd  section  of  the 
Act  P]  (a)  There  is  a  distinction  between  a  body  on 
whom  an  obligation  to  repair  is  cast  and  a  body 
having  the  power  to  repair.  The  railway  com- 
pany have  not  "the  power  to  repair"  within  the 
meaning  of  the  clause,  which  contemplates 
primarily  the  urban  sanitarj-  authority  of  the 
district.  The  powers  and  duties  of  railway  com- 
panies with  respect  to  the  crossing  of  roa^  arc 
to  be  found  in  the  46th  and  following  sections  of 
the  Railways  Clauses  CoosoUdation  Act  1846 
(8  Vict.  0.  20),  and  in  those  sections  railway  com- 
panies are  treated  as  trading  companies  snbjected 
to  distinct  restrictions,  amongst  which  is  the 
obligation  to  repair  bridges,  and  not  in  any  way 
as  privileged  road  authdnties.  It  cannot  be  said 
that  the  ordinary  road  anthority  has  ceased  to  be 

(a)  By  the  3rd  section  of  the  Tramways  Act  1870 
(33  A  34  Vict.  o.  78).  "the  term  '  road  anthority  '  shall 
mean  (elsewhere  than  in  the  metropoUs)  aay  local 
authority,  bond,  town  conocil,  body  corporate,  oommis- 
aionera,  tmatees,  vestry,  or  other  body  or  persons  in 
whom  a  road  as  defined  by  this  Act  is  vested,  or  who 
have  the  power  to  maintain  or  repair  such  roaid,"  and 
the  term  '  road '  shall  mean  any  carriage  way  being 
a  pablio  highway,  and  the  carriage  way  of  any  bridge 
forming  part  of  a  leading  to  the  same."  /  "^  ^  ^  ^  I  ^ 
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a  road  authority  with  respect  to  the  bridge, 
because  it  has  become  rested  in  the  railway  com- 
pany. Within  the  metropolitan  district  the  term 
"  road  authority  "  is  confined  by  the  3rd  secfcion 
to  the  veatriea  and  the  Board  of  Works,  and  it 
could  not  have  been  intended  by  the  Legisla- 
tnre  that  in  mral  difitricts  the  term  should  be  so 
widely  extended  by  the  general  words  at  the  end 
qI  the  section  as  to  indnde  a  nulwar  company 
under  an  obligation  to  repair  a  bridge.  It  the 
words  **  persons  who  hsTe  the  power  to  maintain 
or  repair  such  road  "  are  to  be  so  widely  construed, 
tbi^  would  include  the  tramway  company  also. 
[Wnxst  jr.— The  obligation  of  the  tramway  com- 
pany to  repair  in  not  general,  but  extends  only  to 
their  own  limited  area.]  The  general  words  of 
the  3rd  section  apply  only  to  bodies  having  similar 
power  to  vestries  in  the  metropolis.  In  any  case 
ihe  Ist  sub-section  of  the  82nd  section  makes  the 
railway  company  liable  to  tte  plaintiffs  for  not 
carrying  out  the  alterations  with  as  little  detri- 
menc  and  inconvenience  to  the  plaintifb  as 
possible. 

Jt.  8.  Wright  (vith  him  G.  8.  Medd)  for  the 
defendant  company. — [Smith,  J. — We  desire  to 
bear  the  defendant  company  on  the  third  question 
raised  by  the  special  case.]  By  the  67th  section 
of  the  Tramways  Act  1870  the  promoters  of  any 
tramway  shall  not  acquire,  or  be  deeemed  to 
acquire,  any  right  other  than  that  of  user  of  any 
road  along  or  across  which  they  lay  any  tramway, 
uid  the  defendants  are  clearly  not  liable  for  the 
reasonable  exercise  of  the  powers  cf  repair  vested 
in  them.  The  whole  object  of  the  Act  was  to 
save  the  repairing  authority  from  extraordinary 
expenses  of  the  kind  now  claimed.  [He  was 
stopped  by  the  Court.] 

Smith,  J. — This  is  an  action  brought  by  the 
Wolverhampton  Tramways  Company  against  the 
Great  Western  Railway  Company  to  decide  upon 
which  of  the  two  companies  is  to  fall  the  expense 

restoring  the  tramways  removed  by  the  defen- 
dant company  for  the  purpose  cf  reconstructing 
a  bridge.  In  1877  the  plaintiff  company  obtained 
powers  to  construct  and  work  tramways  over  the 
approaches  and  btidge,  and  in  pursuance  of  them 
einistmcted  their  lines,  and  have  ever  since  con- 
tinued to  work  them.  In  1885  it  became  necessary 
for  the  safe  user  of  the  bridge  by  the  public  that 
the  bridge  should  be  entirely  reconstructed,  and 
the  defendants,  on  whom  rested  the  obligation  to 
maintain  and  repair  the  bridge,  necessarily 
removed  the  plaintiffs'  tramways  for  that  purpose, 
and  the  first  question  we  have  to  decide  is,  whether 
or  not  the  defendants  had  any  lawful  authority 
to  remove  the  lines  for  that  purpose.  Now,  by 
the  32nd  section  of  the  Tramways  Act  1870  I  find 
that  nothing  in  the  Act  is  to  take  away  or 
abridge  any  power  to  open  or  break  up  any  road 
along  or  across  which  a  tramway  is  laid,  or  any 
other  power  vested  in  mj  local  or  road  authority 
for  any  of  the  purposes  ror  which  such  authority 
is  constitutetj.  Are,  then,  the  defendants  a  I'oaa 
authority  within  the  meaning  of  that  section? 
On  referring  to  the  3rd  section  of  the  Act,  which 
contains  the  meanings  to  be  assigned  to  the  terms 
used  in  the  Act,  T  find  that  the  term  "  road 
authority"  shall  mean,  in  the  district  with  which  we 
are  concerned,  "  any  local  authority,  board,  town 
council,  body  corporate,  commissioners,  trustees, 
vestry,  or  other  Dody  or  persons  in  whom  a  road 


[Pbob. 


as  defined  by  this  Act  is  vested,  or  who  have  the 
wer  to  maintain  or  repair  such  road."  Hr. 
illiams  has  argued  that  the  defendants  are  only 
nnder  an  obligation  to  repair  the  bridge,  and  do 
not  come  within  the  meaning  of  the  words  "  who 
have  the  power  to  maintain  or  repair  such  road" 
I  am  of  opinion,  however,  that  they  have  the 
power  within  the  meaning  of  that  section,  and  I 
therefnv  think  that  the  railway  company  are  a 
"  road  authority  *'  within  the  meaning  of  tu  3&id 
section  of  the  Act,  and  were  at  liberty  to  take  up 
this  tramway  and  not  bound  to  put  it  down  again. 
Assuming,  then,  that  they  have  so  acted  as  not  to 
transgress  against  the  requirements  of  the  1st 
sub-section  <A  the  32nd  section,  I  think  that  the 
defendants  are  under  no  liability  to  the  plaintiffs. 

Wills,  J. — I  am  of  the  same  opinion.  With 
regard  to  the  first  question,  it  clearly  dependB 
upon  whether  the  defendants  are  a  road  antho- 
nty  within  the  meaning  of  the  32nd  section,  and 
on  examining  the  definition  of  the  term  "road 
authority  "  in  the  3rd  section  it  is,  I  think,  clear 
that  they  come  within  the  last  words  of  the 
clause.  I  inquired  in  the  course  of  the  argu- 
ment whether  any  other  person  had  the  power 
lawfully  to  execute  the  rf>pair8  to  this  bridge 
which  the  defendants  are  compelled  by  statute 
to  carry  out.  I  was  unable  to  find  out  that 
any  other  existing  body  haj  this  power.  One 
of  the  purposes,  indeed,  lor  which  a  railway  com- 
pany IS  constituted  is  to  maintain  and  repur 
such  roads  as  they  are  authorised  to  nuke.  As 
to  the  third  question  in  the  rase,  it  is,  of  courNb 
poBsibl'i  that  the  defendants  mav  have  gone  out- 
side the  limits  of  the  3rd  snb-sectiou  of  the 
32nd  section,  and  may  come  within  the  Ist  sub* 
section.  Ill  that  case  I  think  that  they  would 
be  liable  to  that  extent ;  but  on  the  main  ques- 
tion I  am  of  opinion  that  the  Legislature  con- 
templated what  has  taken  place  in  this  case,  and 
has  purposely  refused  to  allow  any  compensation 
for  inconvenience  caused  by  execution  oi  works  of 
this  description,  always  provided  that  they  an 
executed  in  a  reasonable  manner. 

SxiTH,  J. — I  desire  to  add  that  I  agree  with 
my  brother  Wills  that  the  defendants  may  be 
liable  to  damages  in  bo  far  as  they  may  have 
gone  outside  the  3rd  sab-section  of  sect.  32,  and 
Allien  within  the  terms  of  the  1st  sub-section. 

Solicitor  for  the  plaintiff  company,  S.  G.  Qoi- 
fray. 

Solicitor  for  the  defendant  company,  JS.  £• 


PEOBATE,  DIVORCE.  ATO  ADHZBALTT 
DIVISION. 
PBOBATE  BUSINESS. 
Tuesday,  June  1, 1886. 
(Before  Butt,  J.) 
In  the  Goods  of  Barbeb.  (a) 

Administration — Life  insurance  policy — Fruump- 
iion  of  death  of  the  assured — Notice  to  Ae  intur- 
anee  company — Praetiee. 

The  court  being  moved  for  leavB  to  nosar  the  deaA 
of  a  perion,  part  of  whose  estate  consittai  of  A 
policy  of  insurance  on  his  own  life : 

Held,  that  the  insurance  company  must  have  noftM 
of  thie  application,  which  was  granted  svhjed  to 
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tuch  notice  being  givm,  and  mhjeet  to  no  ttept 
in  opposition  thereon  emuing. 

In  Dec.  1852  H.  T.  Barber  set  sail  from  England, 
with  the  intention  of  seeking  his  fortune  at  the 
Australian  goldfielda. 

In  May  1853  he  landed  at  Melbourne,  and  from 
ih&t  time  down  to  the  year  1874  he  engaged  in 
Tariocs  mining  operations  in  different  jraxts  of 
the  colony  of  victoria. 

In  1874  he  went  to  Xew  South  Wales.  He 
was  all  this  time  in  commnnioation  with  -various 
friends  at  home,  to  whom  ho  wrote  in  1877,  being 
then  again  in  Melbonme,  announcing  lus  deter- 
mination to  return  to  England,  and  he  booked 
his  passage  in  a  certain  ship ;  by  some  accident 
he  missed  this  vessel,  wherenpon  he  started  by 
the  orerland  route  to  reach  Sydney.  This  was 
in  Oct.  1877,  after  which  date  none  of  his  friends, 
either  ac  home  or  in  Australia,  have  heard  any- 
thing of  him.  Advertisements  have  been  in- 
serted in  the  leading  rewspapars  published  in 
Victoria  and  New  South  Wales,  but  no  leeponse 
has  been  elicited. 

The  property  consisted  of  a  share  in  the  resi- 
duary estate  of  a  testator  who  died  in  1883,  and 
ot  a  policy  of  insorance  effected  by  the  said 
H.  T.  Barber  on  his  own  life  in  the  National 
Life  AsBunmce  Society,  the  aud  policy  being 
subject  to  a  mortgage. 

Searle,  on  behalf  of  the  applicant,  who  was 
desirouR  of  obtaining  letters  of  administration 
to  the  estate,  now  moved  the  court  for  leave  to 
swear  the  death  of  H.  T.  Barber  as  having 
occnrred  in  or  since  the  month  of  Oct.  1877,  that 
being  the  date  of  the  last  letter  recnved  from 
him. 

Bcrr,  3. — ^Have  yon  communicated  with  the 
insurance  company  P 

Seevrie. — Such  h&s  not  been  the  practice. 

Butt,  J.,  in  giving  judgment,  said  that,  in  cases 
like  the  present  one,  the  court  is  asked  to  pro- 
ceed to  a  considerable  extent  in  the  dork,  for 
which  reason  no  stone  onght  to  be  left  unturned 
by  which  any  additional  ray  of  light  miffht  be 
thrown  on  them.  This  ought  to  be  done  oefbre 
any  order  is  made,  and  all  parties  interested  in 
showing  that  the  man  is  alivo  ought  certainly  to 
have  an  opportunity  of  doing  so.  Therefore  in 
the  present  case  the  insurance  company  should 
have  notice  of  this  application.  Subject  to  that, 
and  to  the  company  not  opposing,  the  death 
might  be  presumed  as  having  takmi  place  in  or 
since  the  month  of  Oct.  1877. 

Solicitor :  G.  S.  Bobertaon. 


Twtday,  July  27, 1886. 
(Before  the  Prbsidbht.) 
In  the  Goods  of  Heklet.  (a) 

Adminiairaiion  —  ParBonaliy  abroad  —  Orant  tn 
utualform-  Objeettont  by  foreign  court — Altera- 
tions— Amended  grant. 

An  intestate,  having  an  English  domieile,  died  in 
ItfUy.  The  personal  estate  in  England  only 
amounted  to  2731.,  but  she  vstu  ptwMcsedqf  6100Z. 
in  Inscribed  Italian  Rentes,  in  addition  to  the 
aiove  sum.   Letters  of  administration,  in  the 

W  B«p«ucl  t>T  H.  DirauiT-ClEAZBBKOOK.  Esq.,  ButIbUmI-Iaw. 


usual  form,  ha/oing  been  taken  out  in  the  Court  of 
Probate  in  England,  the  Italian  courts  reused  to 
alloio  the  txdmimstrator  to  deal  with  the  per^ 
sonaUy  wUhin  their  juirisdietion,  on  the  groimd 
that  ike  letters  of  administration,  on  the  face  cf 
them,  seemed  io  limit  the  grant  to  2731.,  the  amount 
qf  the  personalty  in  England,  and  that  greater 
security  would  have  been  required  if  the  mUire 
value  of  personalty  had  been  fuUy  brought  to  the 
knowledge  of  the  English  court. 
The  Court  ordered  the  requisite  alterations  and 
additions  to  be  made,  in  order  to  satisf;/  the 
Italian  cottrts,  by  making  the  amount  stated  on 
the  face  of  the  grant  include  the  value  qf  the 
Italian  personal  estate. 

On  the  14th  July  1884  Olivia  Letitia  Henley,  a 
domiciled  English  subject,  died  at  Castellamare, 
near  Naples,  in  the  kingdom  of  Italy,  unmarried, 
and  without  having  made  an^  testamentary  dis- 
position of  her  property.  This  consisted  of  per- 
sonalty of  the  gross  estimated  value  of  63732. 68.  6d., 
of  which  6im.  was  the  market  value  of  certain 
Five  per  Cent.  Italian  Inscribed  Rentes,  standing 
in  her  name  at  the  time  of  her  death. 

On  the  18th  Feb.  1886  Charles  Hussey  "Walsh, 
the  nephew  and  next  of  kin  of  the  deceased,  took 
out  letters  of  administration  in  the  principal 
probate  registry,  Somerset  House. 

This  grant  was  drawn  up  in  the  usual  form 
aud  forwarded,  with  a  power  of  attorney  to  sell 
the  Italian  Bentes,  to  Her  Majesty's  Consul  at 
Rome. 

The  courts  of  Italy,  however,  refused  permission 
to  the  administrator  or  his  attomor  to  i^ell,  or  in 
any  way  deal  with,  the  Italian  securities,  saying 
that  the  grant,  on  its  face,  did  not  cover  anything 
beyond  the  2731.  6fl.  6<Z.,  and  that  until  the  letters 
of  administration  were  so  framed,  as  to  make  it 
appear  that  the  English  Court  of  Probate  had 
knowledge,  when  makini;  the  grant,  of  the  sum 
standing  in  the  name  of  the  deceased  in  Che 
Italian  Inscribed  Rentes,  they  would  not  sanction 
any  transfer  of,  or  dealing  with,  the  latter. 

On  the  23rd  June  1886.  in  his  endeavour  to 
satisfy  the  scruples  of  the  Italian  authorities,  the 
administrator  moved  this  court  for  an  order, 
which  was  then  made,  directing  that  the  form  of 
the  letters  of  administration  should  be  amended 
by  the  addition  of  the  words  "  but  since  remitted 
to  this  country." 

Subsequently  to  this,  several  applications  were 
made  to  the  Court  of  Appeal  at  Rome,  by  the 
advice  of  the  British  Consul  at  that  place;  these 
were  supported  by  the  opinions,  translated  into 
Italian  and  dnly  verified,  of  counsel  practising  in 
this  division,  in  all  of  which  it  was  set  forth  that 
the  administrator  was  the  only  proper  person  to 
receive  and  distribute  the  personal  estate  of  the 
deceased,  wheresoever  it  might  be  found  to  be,  and 
to  what  sums  soever  it  might  amount,  the  last  of 
such  opinions  produced  bef  ere  the  Italian  tribunals 
being  that  jointly  made  by  the  Attorney-General 
for  En^and  and  Mr.  B.  Searle. 

These  applications  were  one  and  all  refused,  on 
the  ground  that  the  value  of  the  whole  estate  had 
not  been  properly  and  fully  brought  to  the 
knowledge  of  the  English  court,  and  that,  if 
this  court  had  been  fully  aware  of  the  total 
value  of  the  estate,  it  would  have  required 
secnritT  to  a  far  larger  amount  than  had  bera 
exacted. 
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BtairUt  on  behalf  of  the  adminiatnitor,  now 
applied,  with  the  advice  of  the  British  Consnl  in 
Home,  that  the  words  "  bat  since  remitted  to  this 
ccmntr^  "  might  be  eliminated  from  the  letters  of 

administration,  and  that  the  terms  of  the  ffrant 
might  be  so  alte/«d  as  to  show,  on  its  face,  the 
total  gross  valne  of  the  estate,  uid  hj  further 
stating  that  secnrity  had  been  giren  for  the  due 
administration  of  the  total  amount.  The  Com- 
missioners of  Inland  Berenue  had,  in  order  to 
facilitate  matters,  intimated  their  villingness  to 
accept,  aaprobate  duty,  the  snccesfiion  duty,  pay- 
able in  England,  on  the  ralne  of  the  Italian 
Bentes. 

The  Prssidekt. — It  is  impossible  that  the  forms 
of  documents  can  be  so  drawn  as  to  state  all  the 
facts,  though  I  have  always  acted  on  the  mle  that 
they  should  do  so  as  far  as  possible.  In  the 
present  case  I  perceive  no  dimcnlty  in  setting 
forth  the  facts  in  the  particular  form  desired.  I 
mnst  express  regret,  however,  that  the  Italian 
courts  have  not  taken  the  word,  formally  ex- 
pressed, of  an  officer  of  this  court. 

Solicitors :  Sltmnt,  £y»c&,  and  Pefra. 


ADUntALTT  BUSINESS. 
aatwrday,  Dac  4, 1886. 
(Before  the  Bight  Hon.  Sir  Jahxs  Hahsxx.) 

The  EiiGUJ!iD.(a) 

Adion  of  rettraint — Bighte  of  part  oumera. 

An  agreement  between  the  ovmera  of  a  thtp  and 
hoo  persons  appointing  them  ship's  huebande 
and  mana^era,  and  empotoering  them  to  eoniinue 
to  act  as  such  at  all  times  thereafter  for  the 
owners,  their  estectUors,  administrators,  and 
atsigns,  and  giving  them  the  entire  management 
of  the  vessel  does  not  prevent  a  dissentient  part 
owner  from  instituting  an  action  of  restraint, 
and  obtaining  baU  from  hie  eo-ownera  in  the 
value  of  his  shares. 

This  was  a  motion  by  the  defendants  in  an  action 
of  restraint,  asking  to  be  discharged  from  their 
undertaking  to  pnt  in  bail. 

Tbe  action  was  instituted  by  the  owner  of  two- 
sixtyfonrth  shares  in  the  steamship  England,  to 
obtain  bail  in  the  valne  of  his  shares.  The 
remaining  co*owners  had  entered  an  appearance, 
and  had  given  an  undertaking  to  pnt  in  bail. 

By  an  agreement,  made  prior  to  the  vesael 
being  built,  between  the  ]^ntifE  and  the  defen- 
dants and  Messrs.  Short  and  Dunn,  sUp  agents, 
of  Cardiff,  it  was  provided  as  follows :  that  the 
owners  of  the  England,  their  execntors,  adminis- 
trators, and  assigns,  agreed  that  Messrs.  Short 
and  Pnnn  shouJd  act  as  ship's  hasbiuidB  and 
managers  of  the  England;  that  Messrs.  Short 
and  Dunn  should  be  and  act  at  all  times  there- 
after, and  discharge  the  duties  of  ship's  husbands 
and  managers  for  the  said  steamer;  and  that 
Messrs.  Short  and  Dnnn  should  remunerate  and 
appoint  the  master  and  crew,  and  should  in  all 
respects  have  the  entire  management  of  the 
vesFel. 

The  plaintiff  was  now  dissatisfied  with  the 
management  of  Messrs.  Short  and  Dunn,  and 
thereupon  instituted  the  present  action. 

(a)  Bepoited  1>7  I.  P.  Arnvku.  uid  Bdtlib  Aspimll,  Esqn^ 


Sir  Walter  Phillimore  (with  him  Done),  for  lUm 
defendants,  in  snpport  of  the  motioo. — is  soIh 
mitted  that  in  the  circumstances  of  this  case  tha 
plaintijBE  is  estopped  from  objecting  to  the  present 
management  of  this  vessel.  He  has  by  this 
agreement  bound  himself  at  all  times  to  lean 
the  management  of  tbe  ship  in  the  hands  of 
Messrs.  Snort  and  Dunn,  and  therefore  deprived 
himself  of  the  ordinary  rights  of  a  dissentient 
part  owner : 

37m  InniifaUen,  16  L.  T.  Bep.  N.  S.  71 ;  2  Mmt.  Lav 

Cas.  0.  S.470;  L.  Bep.  1  A.  4>E.  72: 
The  Talca,  42  L.  T.  Bep.  N.  8.  61;  5  P.Div.  UP; 
4  Asp.  Mar.  law  Csi.  906. 
/.  G.  Sainee,  for  the  plaintiff,  was  not  called  on. 

Sir  Jajus  Eahnek. — ^Tfae  general  principle  aa 
to  the  rights  of  a  part  owner  who  dissenta  from 
the  employment  oi  a  ship  is  clear,  and  is  that  he 
is  entitled  to  {n^vent  his  share  of  the  prouertj 
being  pat  in  jeopardy  in  a  manner  which  he 
thinks  inadvisable,  and  is  therefore  justified  in 
calling  on  the  other  owners  to  give  secnrity.  "Ba 
is  entitled  to  bdl  in  the  value  of  his  shsns,  and 
he  then  incurs  no  liabilities,  and  incurs  no  profits. 
But  undoubtedly  it  is  possible  for  a  part  owner 
to  bind  himself  not  to  exercise  those  legal  righto, 
and  the  question  is  whether  in  this  case  he  has 
done  so.  Sir  Walter  Fhillimore  has  argaed  that 
he  has  so  bound  himself,  but  I  can  find  nothing 
in  the  facts  to  support  that  contention.  Tbe 
agreement  among  the  part  owners  appointmg 
Messrs.  Short  and  Dunn  ship's  husbands  does  not 

Sreclude  the  idea  that  one  or  more  of  them  may 
issent  from  the  proposed  employment  of  the 
vessel,  and  does  not  prevent  any  dissentient  part 
owner  from  exercising  his  legal  rights.  The 
facts  would  have  to  be  very  clear  to  indnoe  me 
to  say  that  Messrs.  Short  and  Dunn  were  by 
reason  of  this  agreement  to  have  an  arbitnty 
and  exolosiTO  management  of  this  vessel  so  long 
as  she  is  in  enstence.  If  Sir  Walter  FhillimOTe'B 
contention  were  good,  all  the  owners  mij^ 
disagree  with  the  proposed  employment  of  the 
vessel,  and  yet  be  powerless  to  alter  it.  I  there- 
fore think  this  motion  mnst  be  dismissed  with 
costs. 

Solicitors  for  the  plaintiff.  Downing,  Holaum, 
and  Go. 

Solicitors  for  the  defendants,  Ingledew,  iWe^ 
and  Colt, 


Ju&icial  Committee  of    9n&s  tfouimt 

Friday,  June  17. 
(Present :  The  Bight  Hons.  Lords  Hobhouse, 
Sir  Barites  Peacock,  Sir  Bichabd  BAG«AiJ.aT» 
and  Sir  Bichabd  Couch.) 
CoMisaioHEBS  roft  Bailwats  tJ.  Htlaitd.  (o) 

ON    AJ-PEAI,   raOM    THE    SUPRMU    COUKT  OF  K*W 
SOUTH  WAliS. 

Bailioayraiet—"  Colonial"  wine—Meaning  of  term. 
By  the  fnerehandise  rates  for  the  raUwaye  of  a 
colony,  issued  under  the  sanction  <j/"  the  Oovem- 
mmt,  "  colonial "  wine  was  to  6e  carried  cU  « 
lower  rats  tluin  other  wine. 
Eeld  {affirming  the  judgment  of  the  court  below), 
that  the  wwd  "  eoJamal "  «mM  not  be  reetrieted 
(a)  BepotM  Iff  a  «.  MAWmi,  Esa,  BKriatwMte 
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to  the  produM  <tf  ik9  colony  in  wkiA  tha  regula- 
aona  wen  «m  ^uree,  hut  included  tht  produce  of 
any  eoZony. 

This  wm  an  appeal  from  an  order  of  the  Supreme 
Conrt  of  New  South  Wales  of  Oct.  26,  1885, 
refaeing  the  appellant's  application  for  a  new- 
trial  in  an  astion  broaght  by  the  respondent 
against  him  in  respect  of  alleged  over-charges 
for  the  carriage  of  goods  from  Hay  to  Sydney 
by  railway. 

The  question  involved  in  the  case  was,  whether 
or  not  the  expression  "  coloniri  wine,"  used  in  the 
table  of  merchandise  rates  for  railways  under 
sanction  of  the  Governor  of  New  Sonth  Wales,  in- 
cluded wine  the  product  of  and  made  in  South  Aus- 
tralia. The  appellant  had  sought  to  treat  South 
Australian  wines  in  a  category'  apart  from 
colonial  wines,  and  to  impose  higher  charges  of 
carriage.  The  respondent  had  been  in  the  habit 
of  sending  wine  the  product  ol  South  Atutralia 
over  a  portion  of  the  railways  of  New  South 
Wales  to  which  the  merchandise  rates  in  question 
applied.  In  1883  the  appellant  claimed  a  right 
to  charge  the  higher  rates  on  the  ground  that 
colonial  wine"  meant  the  prodnct  of  the  colony 
dt  New  South  Wales  exclusively,  and  not  that  of 
South  Australia  also.  Windeycr,  J.,  who  heard 
the  case,  decided,  on  the  authority  of  a  previous 
ruling  of  the  Supreme  Court,  that  the  term 
"  colonial  wine  "  included  South  Australian  wine. 
The  Supreme  Court  refused  the  appellant  a  new 
trial,  and  from  that  judgment  the  present  appeal 
was  bought. 

Sir  H.  Davey,  Q.C.  and  Leveraon  appeared  for 
the  appellant. 

^ghy,  Q-C.  and  Phipaon  BedU  for  the 
respondent. 

At  the  conclusion  of  the  arguments  their 
LoBDSHiFS  gave  judgment  rs  follows : — The 
question  in  this  appeal  is  rather  a  small  one, 
whether  we  regard  the  extent  of  the  argument 
which  is  presentable  upon  it,  or  the  effect  of  the 
decision.  As  their  Lordships  understand,  the 
Government  have  it  in  their  power  to  alter  thene 
retmlations  at  any  moment,  and  if  they  are  dis- 
satisfied with  the  legal  effect  of  their  former 
regulations  thev  may  set  the  matter  riglit 
according  to  their  own  judgment.  We  are 
asked  to  rfverse  the  decision  of  the  Supreme 
Court,  which  assigns  the  more  extended  meaning 
to  the  two  words  "colonial  wine;"  md  it 
is  contended  ^  that  the  words  "  colonial  wine  '* 
mean  only  wine  grown  in  New  South  Walm. 
The  ccmtroversy  turns  on  verj-  narrow  considera* 
tions,  and  this  committee  woold  be  very  relactwit 
to  reverse  a  decifiion  of  the  Supreme  Court  on 
such  a  point  unless  they  saw  their  way  very 
clearly  to  a  contrary  conclusion.  So  far  from 
that,  they  think  that,  if  the  matter  came  before 
them  de  novo,  they  would  agree  with  the  Supreme 
Court.  No  doubt  it  woold  be  very  important  if 
it  could  be  shown  from  an  examination  of  the 
statutes  or  public  documents  running  through  a 
series  of  years  that  what  may  be  called  a  popular 
meaning  or  a  meaning  generally  accepted  1^  men 
of  business  had  prevailed  of  the  term  "colonial 
wine;"  but  so  far  from  that,  nothing  more  is 
shown  than  this,  that  if  the  term  "  colonial  wine  " 
had  been  used  to  express  wine  grown  in  New 
South  Wales  alone,  there  woula  have  been  no 
impropriety  in  the  expression.  That,  their  Lord- 
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ships  think,  is  the  very  highest  point  which  the 
argument  of  Sir  Horace  Davey  attained.  There- 
fore the  examination  of  the  statutes  leaves  the 
matter  very  much  where  it  stands  on  the  regula- 
tions themaetvea.  But  their  Lordships  are  led  to 
think  that  the  larger  meaning  must  be  attached 
to  the  words  by  three  consideratiims.  The  first 
is,  that  the  expression  "  colonial "  in  the  general 
conditions  has,  as  they  think,  the  larger  meaning. 
It  is  not  quite  without  difficulty  there,  but  the 
word  "  foreign,"  where  it  is  used  of  gold  or  silver 
coin,  clearly  means  everything  that  is  not  gold 
or  silver  coin  of  the  realm,  and  therefore  does 
not  include  colonial  gold  or  silver  coin.  Using 
"  foreign  "  in  the  same  sense  where  it  occurs  in 
the  second  passage — the  passage  "  English,  colo- 
nial, or  foreign" — then  the  word  "colonial" 
must  be  taken  to  embrace  all  the  colonies,  other- 
wise the  distribation  of  stamps  ipto  "  English, 
colonial,  or  foreagn  "  wonld  not  be  an  exhaostive 
distributiou,  whiw  it  is  evidently  intended  to  be. 
That  is  one  reason.  Then  they  think  that  there 
is  substance  in  the  argument  that  if  the  Govern- 
ment intend  to  impose  a  charge  they  should 
impose  it  in  clear  language,  and  if  the  langu^e 
is  found  to  be  ambiguous,  it  must  be  construed 
in  favour  of  those  on  whom  the  charge  is  sought 
to  be  imposed.  Their  third  reason  is,  that  they 
find  that  for  some  years — it  does  not  appear  how 
long — the  wine  of  South  Australia  was  conveyed 
at  the  lower  rate  of  charge  which  the  regulations 
impose  on  colonial  wine,  and  they  look  upon  that 
practice  as  a  sort  of  contemporaneous  expositicm 
of  the  ambiguous  document,  which  is  of  value  in 
construing  It  now.  The  result  is,  that  they  agree 
with  the  Supreme  Court,  and  th^  will  hnmbly 
advise  Her  Majesty  to  affirm  the  deoision  and 
dismiss  the  appeaL  The  appellant  must  pay 
the  costs. 

Solicitors  for  the  appellant.  Want  amA  Hiantow. 
Solioitorforthe  respondent,  O.  P.  fTIods. 


June  8,  9, 15,  and  25. 

(Present :  The  Bight  Hons,  the  Loan  Ohahceliob 
(Halsbnry),  Lc^s  Hobeousb  and  Uacvaohtbh, 
Sir  Baxves  Peacock,  and  Sir  Bichakd  Couch.) 
Bahk  of  Montbeal  v.  Swebnt.  (a) 

on  AFPEAX  7R0U  THE  8UPHEHE  COURT  Of  CAK&DA. 

Law  of  Quebee — Transfer  q/"  shares  held  "  in  trust " 
— Notice  to  transferee — Gommeneement  depreuve. 

There  is  no  principle  of  (he  law  of  the  province  of 
Quebec  which  forlnds  that  property  should  be 
plcued  in  the  name  o^  a  parson  tnth  a  nmuZ- 
taneous  notice  that  his  power  over  it  should  not 
be  ahsolute  hut  restricted. 

R.  J^ld  shares  in  a  company  in  trust  for  the 
reapondent  He  transferred  the  shares,  vrithoid 
the  knotoledgs  or  consent  of  the  reej^ondent,  to 
the  manager  cf  the  appellant  hank,  tn  trust  for 
ike  hank,  as  security  for  a  personal  advance  to 
hinue\f.  The  iran^eree  wu  auiart  thai  H.  hM 
the  sharvt  tmon  an  imdiisclosed  truet,  hut  dH  not 
know  loho  the  cestui  que  trust  was. 

Held  {aMrming  the  judgment  of  the  court  helow), 
that  there  vxts  a  duty  upon  the  hank  to  decline 
to  accept  the  tranter  unht  <&ey  had  ascerUiined 
that  it  woe  authori$ed  by  (He  «a<wra     B'»  trust, 
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and  that,  in  the  abtence  of  any  stteh  inquiry,  they 
could  not  retain  the  ahant  agairut  the  prior  Htte 
of  ilie  ruponAeni. 

Thu  was  an  ^^wal  from  a  decision  of  the 
Supreme  Court  of  Ganadat  which,  by  a  majoritj 
of  the  judges,  reversed  a  unanimous  decision  of 
tiie  Court  of  Queen's  Bench,  Montreal,  and  a 
decision  of  a  judge  of  the  Superior  Court  of 
Kontreal. 

The  question  ia  the  case  was,  whether  the 
respondent  was  owner  of,  and  was  entitled  to  hare 
transferred  to  her,  thirW  shares  of  the  MoutreiU 
Boiling  Mills  Company  neld  hy  or  on  behalf  of 
the  aj^ellants. 

The  respondent  filed  her  declaration  in  the 
Superior  Court  of  Montreal.  In  it  she  alleged 
that  in  the  bennning  of  the  year  1871  she 
directed  James  Rose  to  invest  $3000  belonging  to 
her  in  the  pnrobase  of  three  shares  of  the  Montreal 
Boiling  Mills  Company  of  the  par  value  of  $1000 
a  share ;  that  in  April  1871  she  paid  James  Rose 
93000  for  the  above  purpose,  and  James  Rose 
acting  as  agent  for  her  paid  the  same  for  three 
shares  in  the  said  com^ny  to  that  company ;  that 
on  the  ILth  April  1871  the  company  issued  a 
certificate  bearing  the  nnmber  **0008,"  which 
certified  that  James  Bose,  in  trust,  was  holder  of 
three  shares  fnllv  paid  of  the  par  vahie  ol  $1000 
each  in  the  said,  company,  and  that  the  shares 
were  traasferahle  only  on  the  books  of  the  said 
company  in  person  or  by  attorney ;  that  James 
Bose  thm  delivered  the  certificate  to  the  re- 
spondent, who  continued  to  hold  the  same;  that 
the  par  value  of  the  shares  was  on  the  28th  Jan. 
1874  altered  from  $1000  to  $100  each,  so  that  the 
said  three  shares  were  afterwards  represented  by 
thirty ;  that  on  or  abont  the  3rd  June  1876  and 
on  or  about  the  13th  March  1879  James  Bose, 
without  the  knowledge  or  consent  of  the  re- 
spondent, transferred  the  said  thirty  shares  to 
Wentworth  J.  Buchanan  in  trust  for  the 
appellants ;  that  the  fact  of  the  said  thirty  shares 
represented  by  the  certificate  being  held  by 
James  Bose  in  trust  was  known  to  the  appellants, 
and  that  the  appellants  were  put  by  the  certificate 
on  inquiry ;  that  the  transfer  of  the  shares  was 
made  withont  the  surrender  of  the  certificate 
(which  always  to  the  knowledge  of  the  appellants 
remained  in  the  possession  of  the  respondent)  to 
Buchanan  in  trust  for  the  appellants  as  security 
for  a  debt  of  James  Bose  to  the  appellants,  and 
that  on  the  27th  Jan.  1881  the  respondent 
protested  against  the  transfer  and  claimed  the 
said  shares  from  the  appellants. 

The  plea  of  the  appellants,  filed  on  the 
10th  Sept.  1881,  stated  tnat  James  Bose,  being 
indebted  to  the  appellants  in  a  sum  exceeding 
$30,000,  transfened  250  shares  of  the  Montre^ 
Boiling  Mills  Company,  of  the  par  value  of 
$25,000,  to  the  appellants,  as  security  for  such 
debt  which  remained  unpaid;  that  the  appellants 
were  ignorant  whether  the  shares  claimed  were 
part  of  the  said  250  shares,  and  that  no  trust  was 
disclosed  to  them  of  such  shares,  James  Bose 
dealing  with  them  as  his  own  property.  The 
plea  further  contained  a  generaf  detual  of  the 
allegations  in  the  declaration.  James  Bose,  the 
IContreal  Boiling  Mills  Company,  and  Buchanan, 
were  also  made  parties  as  defendants,  but  did 
not  plead. 

The  case  was  heard  before  Bainville,  J.  in  the 
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Superior  Court  for  Lower  Canada,  sitting  at 

Montreal. 

A  letter  dated  the  18th  March  1871,  from 
Messrs.  Crawford  and  Lockhart  of  Belfiwt,  in 
Ireland,  to  James  Rose  was  tendered  in  evidence, 
which  showed  that  Messrs.  Crawford  and  Lock- 
hart  remitted  through  the  appellants'  bank  by 
direction  of  the  respondent  and  other  memben 
of  the  family,  to  James  Bose,  the  som  of 
$9930-71. 

A  letter  of  the  25th  March  from  Messrs.  Craw- 
ford and  Lockhart  to  James  Bose,  stating  tixy 
sent  a  further  sum  of  911.  lis.,  was  slao 
tendered  in  evidonoe. 

Entries  in  the  books  of  Morland,  Watson,  and 
Co.,  of  which  firm  James  Bose  was  a  partner, 
were  tendered  in  evidence.  These  entries  showed 
that  James  Bose  transferred  the  two  sums  of 
$9930-71  and  $445  55  to  his  credit  on  Maroh  31 
and  April  1^  1871,  and  that  on  tho  4th  April 
1871  he  drew  out  the  sum  of  $4000  by  cheque. 

An  account  entered  as  an  account  of  "  James 
Bose  in  trust"  in  the  bo<^s  of  the  Montreal 
Boiling  Mills  Company  was  tendered  in  evidence, 
which  showed  that,  among  a  nnmber  of  dealings 
extending  over  the  years  1869  to  1879,  James 
Bose  on  April  4,  1871,  invested  $4000  in  the 
purchase  of  four  sbves  in  the  said  company  of 
$1000  each. 

On  the  11th  April  1871  James  Bose  obtained 
from  the  HontreiJ  Boiling  Mills  Company  a 
certified  numbered  0008,  certifying  that  James 
Bose  "  in  trust "  was  the  holder  of  three  sham 
in  the  Montreal  Boiling  Mills  Company  of  $1000 
each.  Tha  certificate  stated  on  its  face,  that  the 
shares  were  transferable  only  on  the  books  of 
the  company,  in  person  or  by  attorney. 

It  appeared  from  the  evidence  of  C.  S.  Watson, 
the  vice-president  and  manager  of  the  said 
company,  and  other  evidence  which  was  un- 
contradicted, that  the  certificate  was  only  a 
memorandum,  and  that  its  surrender  on  a 
transfer  was  not  made  nor  asked  for  in  the  usual 
course  of  business,  and  was  not  required  by  the 
charter  of  the  company. 

On  the  3rd  June  1876  James  Bose  transferred 
to  Bachanan,  as  Uie  manager  of  the  appellant^ 
bank,  250  shares  f>f  $l00  each  (the  nominal  nfan 
of  Uie  shares  of  the  company  baring  been  reduced 
from  $1000  to  $100  each  on  Jan.^,  1874).  and, 
on  the  13th  March  1879  a  further  amount  of 
sixty  similar  shares.  The  two  instruments  of 
transfer  nigned  by  *'  James  Bose  in  trust "  state 
the  transfers  to  bo  to  Buchanan  "  in  trust."  but 
do  not  state  uiything  as  to  the  nature  of  the 
trnst  in  either  case,  or  who  were  the  eutmi  que 
tru$t. 

The  above  transfers  were  given  as  collateral 
security  for  advances  by  the  appellants  to  James 
Rose  personally.  James  Bose  was  at  all  times 
thereafter  largely  indebted  to  the  appellants. 

There  was  no  evidence  to  show  that  the 
appellants,  or  Buchanan,  their  manager,  had  any 
uowledge  that  James  Bose  held  the  shares  in 
trust  for  the  respcmdent  or  any  particular  person, 
or,  otherwise  than  as  appeared  on  the  faos  of  the 
certifioste  or  in  the  nooks  of  the  Montreal 
Boiling  Mills  Company,  that  the  holding  of  the 
shares  was  affected  by  any  trust.  On  the  con- 
trary, Buchanan,  who  was  called  on  behalf  of_  the 
respondent,  in  his  cross-examination  n^tired 
any  such  knowled^,  and 
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sappoaeA  the  stock  belonged  to  James  Bose.  In 
eumination  in  chief  it  was  not  suggested  that 
lie  bad,  or  might  have  bad,  any  snch  knowledge. 
C.  S.  V'atson,  above  mentioned,  gave  evidence  to 
B  similar  effect,  and  James  Bose,  in  his  evidence, 
admitted  that  it  -was  not  till  after  Dec.  1879  that 
he  gave  the  bank  any  intimation  that*the  stock 
belonged  to  anyone  but  himself. 

It  was  stated  by  James  Rose,  in  evidence,  that 
be  gave  the  certificate  Na  0008  to  the  respondent, 
bat  he  did  not  state  at  what  time  this  was  done. 
He  also  stated  that  he  paid  to  her  the  dividends 
on  the  shares  np  to  JaD.  1880,  but  bo  did  not 
state  that  in  so  doing  he  informed  her,  or  in- 
formed her  at  all,  from  what  sonrce  the  snms  so 
paid  were  derived.  Inaletter,  dated  Jan.  6, 1880, 
from  James  Rose  to  the  respondent,  James  Bose 
informed  her  that  he  had  transferred  stock  of 
hers  of  the  nominal  value  of  $3000  to  Buchanan. 

With  regard  to  the  above  evidence,  objection  : 
was  taken  to  the  admission  of  any  oral  evidence 
to  show  that  the  money  was  invested  in  the 
shares  of  the  Boiling  Mills  Company,  on  the 
^ronnd  that  there  was  no  commencement  of  proof 
in  writing  to  establish  that  the  money  belonged 
to  the  respondent,  or  that  she  had  aoTthing  to  do 
with  it. 

Bainrille,  J.  gave  judgment  on  the  24th  Dec. 
1881  in  favour  of  the  amMllants.  The  learned 
jndge  decided  in  fact  that  the  thirty  ahares 
elaimed  were  part  of  those  tnmaferred  by  James 
Bose  to  Buchanan.  Bnt  the  learned  jndge  held 
that  the  transfer  was  made  to  secnre  fatnre 
advances  to  James  Rose  from  the  appellants ;  that 
the  remittance  of  the  93000  to  James  Bose 
constituted  a  depot  irrSffulier,  and  had  the  effect 
of  fcivin^  him  prop^ty  in  this  snm ;  that  proof  of 
deposit  m  civil  matters  as  regards  a  third  party 
can  be  made  only  by  writing ;  that  the  fact  that 
James  Bose  entered  his  name  as  subscriber  of 
the  shares  bad  not  the  effect  as  regards  a  third 
party  of  rendering  the  respondent  owner  of  the 
shares  ;  that  the  addition  of  the  words  "  in  trust " 
did  not  withdraw  the  shares  from  the  claims  of 
James  Rose's  creditors;  that,  inasmuch  as  the 
property  was  not  stated  to  belong  to  any 
individual  hj  name  other  than  James  Bose,  third 
parties  were  justified  in  dealing  with  James  Bose 
as  it  it  were  his,  and  that  the  certificate  was 
immaterial  except  as  a  memorandum,  inasmuch 
as  the  shares  did  not  pass  by  transfer. 

The  case  was  heard  on  appeal  before  the  Court 
of  Queen's  Bench  for  Lower  Canada  (Appeal  side), 
constituted  by  Dorion.  C.J.,  Monk,  Baby,  Doherty, 
Mid  Caron,  JJ.  The  Coart  decided  nnanimouslv 
in  favour  of  the  appellants,  dismissing  the  appeal. 
Dotiou,  CJ.  held  that  there  was  n<khing  in  the 
evidence  to  show  that  James  Bose  was  directed 
to  invest  the  moneys  he  received  for  the 
respondent  in  the  Rolling  Mills  Company,  or 
that  he  was  requested  to  invest  them  at  alt,  and 
fnrtber  that  this  could  not  be  proved  by  verbal 
testimony.  The  learned  judge  also  held  that 
the  mere  addition  of  the  words  "  in  trust "  did 
not  drrest  James  Bose  of  the  control  and  dis- 
position of  the  shares,  as  there  was  no  eesttti  que 
int§t  disclosed  and  no  acceptance  of  any  trust. 

The  case  was  heard  on  appeal  before  the 
Supreme  Court  of  Canada,  constituted  by 
Bitohie,  C. J.,  and  Strong,  f^ournier,  HeniT',  and 
Tascbereau,  JJ.,  on  the  10th  and  11th  March 
1885.  A  majority  of  the  learned  judges,  namely, 
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Ritchie,  C.J.,  Foumier,  Henry,  and  Tascbereau, 
JJ.,  decided  in  favour  of  the  respondent.  Strong, 
J.  in  favour  of  the  appellants. 

Br  an  Order  in  Council,  dated  the  2fHh  Dec. 
1885.  specul  leave  to  appeal  was  given  to  the 
appellants. 

Sir  E.  Davey,  Q.C.  and  Jeune,  for  the  appellants, 
argued  that  the  case  was  governed  by  the  law 
of  the  province  of  Quebec,  and  not  by  the 
doctrines  of  English  law  relating  to  trusts. 
There  was  no  "  commencement  de  prsiite "  in 
writing  as  required  by  Canadian  law  (see  Price  t. 
Keault,  12  App.  Cas.  110).  The  property  vested 
in  Bose  as  a  mandataire  prete-nom,  and  ha  had 
power  to  give  a  good  title  to  a  third  party : 
RiAard  v.  Lecuruux,  1  Callos.  (1861)  p.  282. 
The  words  "  in  traat '  in  the  company's  books 
were  not  sufficient  to  indicate  that  Bose  held 
the  shares  for  an  nndisolosed  principal. 

Kerr,  Q.C.  (of  the  Canadian  Bar)«  for  the 
respondent,  maintained  that  there  was  auffioient 
to  put  the  aj^llants  on  inouiry,  and  the^  made 
the  advance  at  thMr  own  rialE.  The  principles  of 
law  which  govern  the  case  are  the  same  in  the 
province  of  Quebec  and  in  England.  See 

City  Bank  v.  Barrme,  48  11  T.  Bep.  N.  8.  S43 ; 
5  App.  Cu.664. 

Sir  IT.  Davey,  Q.C.  was  heard  in  reply. 

At  the  oonclnsion  of  the  araoments  their 
Lordships  took  time  to  considOT  their  judgment. 

June  25. — ^Their  Lordships*  jadgment  was 
delivered  by 

The  Lord  Chascelloe  (Hatsbnry). — ^Their 
Lordships  consider  it  to  be  proved  in  this  case 
that  Bose  held  the  disputed  shares  upon  a  trust 
not  disclosed  by  the  entry  in  the  company's 
books ;  that  he  transferred  them  to  the  bank  in 
breach  of  his  trust ;  that  at  the  time  of  the  trans- 
fer the  bank  knew  of  Rose's  position ;  and  that 
the  plaintiff  turns  out  to  be  tne  person  in  whoso 
favour  the  tmst  existed.  It  has  been  argued  tor 
the  appellants  that  these  things  are  not  proved, 
because  they  require  a  written  commencement 
de  preuvfi,  and  have  not  got  it.  But  on  this  point 
their  XiOrdahips  stopped  the  respondent's  counsel. 
They  are  quite  clear  that,  it  a  written  commence- 
ment is  needed,  it  is  to  be  fonnd  in  the  letters  of 
Crawford  and  Lockhart  coupled  with  the  books 
of  theBoUinff  MQls  Company,  and  in  the  transfer 
executed  by  Boso  to  Buchanan  on  the  3rd  June 
1876.  Under  these  circumstances  the  question 
arises  whether  the  bank  must  not  be  in  the  same 
position  as  if  they  had  known  that  the  plaintiff 
was  interested  in  the  shares,  and  tnat  the 
transfer  by  Rose  was  in  violation  of  his  duty  to 
the  plaintiff.  Their  Lordships  do  not  impute 
moral  blame  to  Mr.  Buchanan  or  to  any  agent  of 
the  bank,  for  those  gentlemen  may  be  guilty  of 
nothing  more  than  a  mistake  of  law.  Kor  do 
they  think  it  necessary  to  examine  bow  far  the 
relations  between  Rose  and  the  plaintiff  may 
have  resembled  or  differed  from  those  of  an 
English  trustee  and  his  beneficiary,  or  to  go  into 
the  English  doctnnra  of  constructive  fraud,  or 
oonstmctiTe  notice.  The  bank  had  express 
notice  that,  as  regards  the  property  transferred  to 
them,  Bose  stood  to  some  person  ir.  the  relation 
erpressed  by  the  words  "  in  trust,"  and  the  only 
question  is  what  duty  was  cast  upon  the  bank 
tnat  knowledge.  Their  Lordships  think  it  wrong 
I  to  say  that  any  less  duty  vras/^t.  mionlt^^ 
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than  the  datj  of  declining  to  take  the  property 
until  Uiey  liad  ascertained  that  Rose's  iranafer 
vas  aatborised  by  the  nature  of  his  trust.  In 
fact  they  made  no  inquiry  at  all  about  the  matter, 
following,  as  Mr.  Buchanan  says,  the  usual 
practice.  So  acting,  they  took  the^  chance  of 
finding  that  there  was  Homebodr  with  a  prior 
title  to  demand  a  transfer  from  Bose,  and  as  the 
plaintiff  is  such  a  pemon  ther  cannot  retain  the 
shares  against  faer  claim.  Ilteir  Lordships  are 
led  to  this  oonclasion  by  the  ordinary  rules  of 
justice  as  between  man  and  man,  and  the 
ordinary  expectations  of  mankind  in  trauHacting 
their  afiairs.  If  indeed  they  found  any  principle 
of  Quebec  law  which  absolutely  forl»de  that 
property  should  be  placed  in  the  name  of  a  person, 
with  a  simnltaneous  notice  providing  that  bis 
power  over  it  should  not  be  absolute  but 
restricted,  that  would  control  their  decision. 
That  view  has  been  j)re3sed  upon  them  from  the 
bar  with  great  ability  and  force,  but,  as  they 
hold,  without  authority  to  support  it.  The 
authorities  cited  relate  to  manddlaire$  preie- 
%om$,  and  are  to  the  vUed  thmt,  when  once 
propraty  has  been  plaoed  under  the  dominion  of 
sncD  an  agent,  third  parties  ma^  safely  d«d  wi^ 
him  alone,  even  thmigh  notice  is  i^ven  to  thrai 
that  his  principal  is  not  Msenting  to  his  acts. 
Their  Lordships  think  it  unnecessary  to  examine 
this  statement  of  the  powers  of  a  mandaiaire 
prete-nom,  for  they  find  no  definition  or  desmp- 
tion  of  such  an  agent  which  does  not  require 
that  he  should  have  a  titre  apparent,  which  they 
understand  to  mean  that  he  must  be  ostensible 
owner,  made  to  appear  to  the  world  as  absolute 
owner.  They  asked  whether  there  was  any  text 
or  cas^  to  show  that  an  agent  can  be  a 
manda^ir^  prete-nom  when  the  instrument 
conferring  the  property  on  him  carried  upon  its 
face  a  declaration  that  his  property  is  qualified. 
No  such  authority  could  be  found.  In  this  case 
Rose  was  never  for  an  instant  held  out  to  the 
world  as  absolute  owner,  and  therefore  he  never 
cnuld  have  given  a  good  title  to  a  third  party  by 
his  own  sole  authority.  Then  it  was  argued  that 
the  words  "  in  trust '  do  not  show  a  title  in  any 
other  person,  and  that  they  might  be  merely  a 
mode  of  distinguishing  one  account  from  another 
in  the  company's  books.  Their  Lordships  think 
that  they  do  import  an  interest  in  some  other 
person,  though  not  in  any  specified  person.  But 
whatever  they  mean,  they  clearly  show  the 
infirmity  or  insufficiency  of  Roses  title;  and 
those  who  choose  to  rely  on  such  a  tiMe  cannot 
complain  when  the  true  owner  comes  forward  to 
claim  bis  own.  It  is  worthv  of  remark  tliat,  in 
their  plea,  the  appellants  claim  to  be  the  true 
owners  of  the  shares  upon  the  very  same  principle 
upon  which  the  plaiutifTs  claim  is  founded. 
Kosc  did  not  transfer  them  to  the  bank  by  name, 
bat  to  Buchanan  "  in  trust."  The  appellants  aver 
that  this  transfer  was  made  as  security  for  a  debt 
due  from  Rose  to  them,  and  that  the  shares  "  are 
now  legally  held  for  the  said  bank."  If  that  is 
the  essential  truth  of  the  transaction  as  between 
Buchanan  and  the  bank,  why  should  it  be  other- 
wise us  between  Rose  and  the  plaintiff?  The 
result  is,  that  their  Lordships  agree  in  all  material 
|K>iiit8  with  the  Supreme  Court  of  Canada.  They 
will  humbly  advise  Her  Majesty  to  affirm  the 
decree  of  that  court,  nnd  dismiss  the  appeal. 
The  appellants  must  pay  the  costs. 
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McMavus  v.  Cookk.  (a) 

Parol  agreemeai — Rebuilding  poHy  waU — Eate- 
metU  of  light — Part  performanca—StattiU  <if 
Frawla  (29  Car.  2,  c.  3),  t.  4. 

When  owners  of  tteo  adjoining  Houmb  in  eourte  of 
rdmilding  entered  into  a  verbal  agreement  iiptm 
the  batie  of  certain  drawinge,  the  plaintif  agree- 
ingtopuUdovm  and  rebuild  the  ptirlu  wailat  the 
joint  expente  of  himedf  and  the  defendant,  and 
each  party  to  be  at  liberty  to  moite  a  lean-to 
ehylight  reiting  thereon,  and  running  «p  Jo  <A« 
eill  Of  thefint-^^oor  vmitbw  of  hie  own  building, 
and  the  piainttff  petfarmai  hu  pari  <^  the  agree- 
ment,  btu  the  a^endani  Aaped  hie  dcyUght  to 
at  to  thow  above  the  waU  ana  ohttrttet  the  ImU 
of  the  plaintiff,  and  the  d^endand  rt^ued  io  aSter 
his  skylight  to  a  lean-to ; 

In  an  ocffon  for  an  injunction : 

Held  that  (1)  The  doctrine  of  part  petformanee  of 
ajMirol  a,greememi,  which  OTiables  proof  of  it  to  be 
gtven  notioiihst-anding  the  StattUe  of  Fraads, 
though  principally  applied  in  the  case  of  eontraets 
for  mds  or  purchase,  or  for  the  attquitition  of  an 
interest  in  land,  has  not  been  confined  to  those 
cases.  (2)  Probably  it  toould  be  more  tieeurate 
to  soy  it  applies  to  all  eases  in  which  a  eotirt  i/ 
equity  would  entertain  a  suit  for  specific  per- 
formance if  the  alleged  eontrctct  had  been  m 
writing.  (3)  The  most  obvious  case  of  part  per- 
formance  ia  where  the  d^fondant  is  in  possesion 
of  land  of  the  plain  tiff  under  the  parol  agreemeat. 
(4)  The  reason  for  the  rule  is,  Gkol  where  the 
defendant  has  stood  by  and  allowed  the  plaintiff 
to  fuljU  his  part  of  the  contract,  it  wo^dd  €s 
fraudulent  to  set  up  the  statute.  (5)  But  the 
reason  applies  wherever  the  defendant  has  obtained 
and  ia  in  poesession  of  some  substantial  advan- 
tage under  a  parol  agreement,  which,  if  inwriting, 
toould  be  such  as  the  court  toould  direct  to  be 
specifically  performed.  (6)  The  doetrijte  applies 
to  a  parol  agreement  for  an  easement,  though  no 
interest  in  land  is  intended  to  be  acqaired. 

Seld,  that,  in  the  present  case,  the  defendant  having 
obtaiTied  all  the  advamiages  which  the  agreevmt 
was  intended  to  give  him,  it  would  be  a  fraud  on 
his  part  to  refuse  to  carry  out  his  part  of  ike 
agreement,  and  to  reeiet  an  attempt  to  eonnd  him 
io  do  so  by  insisting  upon  the  StfiUute  of  Frauds. 

Ther^ore  the  equitable  rule  in  eases  ^  pari  psr- 
formanee  applied,  and  an  injun^wn  granted 
with  costs. 

This  was  an  action  brought  by  Patrick  Joseph 
McManns  against  David  Frederick  Cooke,  and 
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asked  for  an  injanction  restraining  the  defendant 
fitnn  permitting  a  certain  skylight  to  remain  in  its 
present  position,  and  from  erecting  any  buildings 
orstructnrea,  or  perraittinganyerections  to  remain 
«oatrarT  to  the  stipulations  of  a  certain  agreement. 
Secondly,  an  injunction  restraining  the  defen- 
dant  from  lining  the  back  walla  of  tae  premises, 
!No8.  41,  42,  and  43,  Gntter-Iane,  with  any  tiles 
■except  Hall's  patent  white  glazed  tiles,  or  from 
permitting  to  remain  as  such  lining  any  tiles  of 
inferior  quality.    In  the  alternative,  damages. 

The  plaintiff  was  the  occupier,  and  held  an 
A^eement  for  a  lease  for  an  onexpired  term  of 
«ighty  years  of  TSo.  44,  Gntter-lane,  in  the  city  of 
Londoi^  and  the  defendant  was  the  owner  and 
•occupier  of  the  adjoining  premises,  Nos.  41, 42, 
and  43,  Gntter-lane. 

In  Not.  1885  the  plaintiff  and  the  defendant 
being  desirous  of  rebuilding  their  respective 
liremises  had  Beveral  interviews.  At  one  of  such 
interviews  (as  the  plaintiff  alleged)  it  was  verbally 
agreed  between  the  plaintiff  and  the  defendant,  in 
the  presence  of  the  plaintifTs  foreman,  and  npon 
drawings  submitted  showing  the  inf>ended  con- 
■stmction  of  skylights,  that  the  plaintiff  should  at 
their  joint  expense  pull  down  and  rebuild  a  certain 
party  wall  dividing  the  said  premises,  and  also 
that  each  party  should  be  at  liberty  to  make  a 
lean-to  skylight  resting  on  the  said  party  wall 
And  mnning  np  to  the  sill  of  the  first-floor 
window  of  his  own  bailding. 

The  pluntiff  performed  his  part  of  the  agree- 
ment, and  the  defendant  paia  one-half  of  the 
■expenses  of  pulling  down  and  rebnilding  the  party 
-wall. 

The  plaintiff  alleged  that,  contrary  to  the  pro< 
Tisiona  of  the  agreement,  the  defendant  erected  a 
lean-to  skylight  resting  not  immediately  upon  the 
party  wall,  but  npon  wood-work  supports,  which 
bad  been  erected  upon  the  party  wall  for  that 
purpose. 

Ine  effect  of  the  skytigbt,  as  erected  by  the 
defendant,  was  seriously  to  diminish  the  light 
coming  through  a  certain  nkylight  to  a  ground- 
floor  room  of  the  plaintiff's  premises  as  compared 
with  what  would  have  been  enjoyed  under  the 
atipnlationa  of  the  agreement- 

The  skylight  of  the  defendant  was  an  expensive 
structure,  and  conld  be  easily  and  cheaply 
removed  or  altered  so  as  to  conform  to  the  stipu- 
lations aforesaid. 

It  was  also  agreed  between  the  plaintiff  and  the 
defendant  that  the  defendant  should  be  at  liberty 
to  bring  forward  his  line  of  buildings  nine  feet 
nearer  to  the  plaintiff's  buildings,  on  condition 
that  he  faced  the  whole  of  the  walls  at  the  back 
of  his  premises  with  Hall's  patent  white  glazed 
tiles.  The  plaintiff  alleged  that  the  defendant 
had  not  lined  the  walls  with  Hall's  patent  tiles, 
but  had  used  tiles  of  an  inferior  quality,  which 
were  liable  to  fall  off  the  wall. 

The  defendant  relied  upon  the  Statute  of 
Frauds,  which  enacts  that  no  action  shall  be 
brought  on  any  of  the  contracts  specified  in  the 
4th  section,  *'  unless  the  agreement  npon  which 
such  action  shall  be  broaght,  or  some  memoran- 
dum or  note  thereof,  shall  be  in  writing  and 
signed  by  the  party  to  be  charged  therewith,  or 
some  other  person  thereunto  by  him  lawfully 
authorised."  The  contracts  comprised  in  it  are : 
(a)  Any  special  promise  by  an  executor  or  admi- 
nistrator "  to  answer  damages  out  of  his  own 


estate."  (6)  "  Any  special  promise  to  answer  for 
the  debt,  default,  or  miscarriage  of  another 
person."  (c)  "  Any  agreement  made  npon  con- 
sideration of  marriage."  {d)  "Any  contract  or 
sale  of  lands,  tenements,  or  hereditaments,  or  any 
interest  in  or  concerning  them."  (e)  "  Any  agree- 
ment that  is  not  to  be  performed  within  the  space 
of  one  year  from  the  making  thereof." 

Tindal  Atlein»on,  Q.C.  and  Omald  for  the  plain- 
tiff.— If  we  prove  our  contract,  the  removal  of  the 
skylight  follows.  We  are  entitled  to  an  injunc- 
tion. In  the  alternative  we  claim  damages  for 
breach  of  the  contract.  Where  the  contract  is  to 
bnild  in  a  particular  way,  and  one  of  the  parties 
bailds  in  another  way,  the  court  will  interfere  by 
injunction : 

Oodbtn  V.  Balla,  18  Ch.  Div.  824 ; 

Fry  l^wo.  Ferf.  (8ad  edit.),  s.  81,  p.  88. 

As  for  danuffes,  the  evidence  showed  the  extent 
of  them.  l£ero  has  been  part  performance  of 
the  agreement. 

Jnee,  QC  and  Chriatoj^lter  Jamea  for  the  defen- 
dant.— The  agreement  is  within  the  Statute  of 
Frauds,  4th  section.  This  is  a  contract  of  an 
interest  in  or  cmicemiag  lands,  tenooents,  or 
hereditaments : 

Britain  v.  Botnter,  11 Q.  B.  Dir.  128. 
Thesiger,  L.J.,  at  page  133,  confines  the  section 
to  the  sale  of  land.  In 

Xadditon  r.  Aldtrmm,  40  L.  T.  Bep.  N.  S.  808;  8 
App.  Caa.  474, 

Selbtnue,  L.C.  comments  on  BrUain  t.  Battiter. 
[Kay,  J. — Fart  performance  would  take  the  agree- 
ment out  of  the  statute.] 

Boniter  T.iriIIer,39  L.  T.  Bep.  N.  8.  173t  8App. 
Caa.  IIU. 

[Kat,  J. — Stortn-  V.  Great  Western  RaUtoay  Oom- 
pany,  2  Y.  &  C.  Ch.  48.]  Then  the  agreement  is 
not  one  that  can  be  performed  within  the  space 
of  one  year,  and  therefore  onght  to  be  in  writing. 
It  is  a  contract  which  we  are  bound  to  nuuntain 
for  ever : 

LumUy  v.  Wagaar,  1  De  G.  M.  &  G.  604 ; 

Bayer,  v.  CoUyer,  51  L.  T.  Bep.  N.  S.  725  ;  28  Ch. 

DIt.  103. 

Damages  could  not  be  given  at  law  on  the  ground 

of  part  performance. 
Oswald,  in  reply,  cited 
HolUt  T.  Edf-ardt,  1  Vera.  159. 
As  to  damages  not  being  given  at  law  on  the  ground 
of  part  performance,  that  was  the  old  common  law, 
the  equitable  principle  now  prevails : 

Nunn  T.  Fabian,  13  L.  T.  Bep.  N.  S.  343  j  1  Ch. 
App.  35. 

The  defendant  has  got  possession  of  the  benefits 
of  the  agreements  of  the  easement  of  the  light : 

Mumphreya  r.  Green,  48  L.  T.  Bep.  N.  S.  60 ;  10  Q. 
B.t>iv.l48. 

In  Britain  r.  Roaaiier  Thesiger,  L.J.  does  not  say 
that  part  performance  only  applies  to  the  siJe  of 
land,  he  only  illustrates  the  equitable  doctrine  1^ 
the  case  of  a  sale  of  land.  Our  case  is  a  case  con- 
cerning land,  and  the  doctrine  applies.  Mutual 
possession  has  been  given  of  the  rights  of  the 
parties.  As  to  the  tiles,  the  defendant  gives  an 
undertaking  which  I  accept. 

The  following  written  judgment  was  delivered  by 
Kat,  J. — A  question  of  considerable  interest 
has  been  argued  in  this  case, 
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alleged  agreement  is  one  to  irbich  the  equitable  t 
'doctrine  of  part  performance,  so  as  to  aToid  the 
effect  of  the  Statute  of  Frauds,  would  apply.  The 
plaintiff  and  defendant  are  owners  of  adjoining 
nouses  in  Gutter-lanc,  in  the  city  of  London,  the 
plaintifTs  house  being  Ko.  44,  the  defendant's 
Ko.  43.  The  plaintifTs  house  is  only  two  storeys 
in  height,  the  ground  plan  is  of  irregular  form  ;  in 
part,  where  it  abuts  upon  the  defendant's,  it  looks 
nortjiwards,  and  in  part  towards  the  east.  In  the 
angle  made  between  these  two  walls  there  was  a 
lower  wall  parallel  and  a  few  feet  distant,  and  the 
space  between  it  and  the  defendant's  h^her  walls 
was  covered  by  a  lean-to  skylight,  the  lower  park 
of  which  rested  a^inst  the  aide  of  this  wall. 
The  defendant's  buildings  were  on  the  east  and 
north  of  this  wall,  and  also  some  distance  from  it. 
and  I  gather  that  the  defendant  also  on  his  side 
had  a  skylight  resting  against  the  wall  6ft.  6in., 
according  to  the  section  M.  1,  from  the  top  of  it. 
The  higher  .portion  of  the  wall  mast  have  con- 
siderably obstructed  the  light  to  both  skylights. 
The  defendant  and  plaintiff  were  about  to  rebuild 
their  respective  premises,  and  the  alleged  agree- 
ment is  tnus  stated  in  the  second  paragraph  of 
the  statement  of  claim :  "  In  the  month  of 
Kovember  1885  the  plaintiff  and  the  defendant, 
being  desirous  of  rebuildin]^  their  respective 
premises,  had  several  interviews  in  order  har- 
monioQsly  to'arran^  their  new  buildings,  so  as 
not  to  interfere  with  each  other's  conveniemte. 
At  one  of  such  interviews  it  was  verbally  agreed 
between  the  plaintiff  and  the  defendant  in  the 
presence  of  the  plaintiffs  foreman,  and  npon 
drawings  submitted  showing  the  intended  con- 
struction of  skylights,  that  the  plaintiff  should, 
at  their  joint  expense,  pull  down  and  rebuild  a 
certain  party  wall  dividing  the  said  premises, 
and  also  that  each  party  should  be  at  liberty  to 
make  a  lean-to  skylight  resting  on  the  said  party 
wall,  and  running  up  to  the  side  of  the  first-floor 
window  of  his  own  building.  The  defendant 
denies  that  there  was  any  agreement  that  the 
defendant  would  make  a  lean-to  sWlight.  As 
to  that,  the  evidence  is  as  follows :  ^e  plaintiff 
says  that,  when  both  houses  were  about  to  be 
rebuilt,  he  had  several  intforiews  with  the 
defendant,  at  which  questions  arose  as  to 
light,  and  finally,  on  the  IStfa  Sept.  1885, 
it  was  agreed,  at  an  interview  at  wnich  the 
plaintiff  and  defendant  and  Yassar  (the  plain- 
tiff's foreman)  were  present,  that,  at  the 
joint  expense  of  the  plaintiff  and  defendant, 
the  party  wall  in  questitm  should  be  pulled 
down  and  rebuilt  by  the  plaintiff,  a  thinner  wall 
being  built  upon  the  middle  line  of  it  sc  as  to 
increase  the  space  da  both  sides,  and  this  new 
wall  was  to  be  several  feet  lower,  as  shown  by  the 
blue  lines  on  the  sketch  M.  1,  which  was  then 

f)roduced.  He  says :  "  Tho  question  of  the  sky- 
ights  was  also  discussed,  and  it  was  decided  to 
erect  two,  one  on  my  side  starting  from  the 
gutter  line  on  the  new  party  wall,  and  one 
on  his  side,  both  inclining  upwards  from  that 
wall.  To  give  the  more  light  we  were  to  have 
one  gutter  line  between  the  lights  on  the  top 
of  the  wall."  He  states  that  there  bad  been 
previous  interviews  on  the  same  question,  and  on 
the  18th  Sept.  the  matter  was  settled  accordinfr  to 
the  sketch  M.  1,  which  was  then  produced.  This 
sketch  shows  what  I  suppose  to  be  the  old  lean-to 
sl^light  on  the  defendant's  side  abatting  on  the 
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t  old,  mnch  thicker  wall,  but  does  not  show  the 
position  of  the  proposed  new.  skylight.  Vaesar, 
the  plaintiff's  foreman,  confirms  this  evidence,  and 
in  cross-examination  says  that  the  plaintiff  showed 
to  the  defendant,  motioning  with  his  hands,  how 
the  skylights  on  each  side  were  to  slope  down  to 
the  gutter  nn  the  top  of  the  wall,  and  the  drSea- 
dant,  he  says,  agreed  to  that.  The  defendant  in 
his  evidence  admits  that  it  was  agreed  that  the 
T^intiff  shoald  pull  down  the  wall  and  rebuild  it 
at^oint  expense,  but  he  draies  that  anjrthing  was 
Said  about  lowering  the  height  of  it.  Ho  also 
admits  that  the  puintiff  suggested  one  gutter 
should  be  used  by  both  skylights,  in  answer  to 
which  he  said  he  would  confer  with  his  arehiteet. 
He  denies  that  any  agreement  was  made  as  to  the 
skylights,  or  that  any  sketch  or  plan  was  pnh 
duced  to  him.  Having  given  the  best  attention  I 
could  to  the  evidence,  and  having  read  over  my 
notes  more  than  once,  I  come  to  the  conclusion 
that  the  plaintiff's  evidence  on  this  point  is 
the  more  reliable.  An  attempt  was  made  to 
shake  it  by  suggesting  that  in  the  pleading  the 
date  of  the  interview  was  put  in  November,  and 
that  the  plaintiff  had  been  inaccurate  in  other 
respects;  but  the  mode  in  which  both  he  and 
Yassar  gave  their  evidence  impressed  me  in  their 
favour.  I  believe  that  the  sketch  If .  1,  which  is 
dated  the  9th  Sept.,  was  produced  to  the  defdi- 
dant,  and  that  it  correctly  represents  the  agree- 
ment as  to  the  wall,  and  I  have  no  donbt  chat  one 
of  the  objects  of  both  parties  was  to  get  rid  of  the 
superfluous  height  as  well  as  thickness  of  the  old 
party  wall,  and  that  snch  lowering  was  for  the 
purpose  of  increasing  the  light  to  both  intended 
skylights,  lliat  these  sKylights  were  to  be 
BO  constructed  as  to  run  down  to  the  same 
gutter  is  admitted,  and  I  have  no  donbt  that  it 
was  agreed  that  both  should  "be  lean-to  skylights, 
so  as  to  interfere  as  little  as  possible  with  the 
light  to  either.  The  wall  was  built  by  the  plain- 
tiff. When  carried  to  the  height  agreed,  an  objec- 
tion was  raised  to  both  skylights  meeting  in  one 
gutter,  as  this  might  affect  the  insurance  against 
fire  of  the  buildings  by  making  them,  in  the  Ira- 
guage  of  insurance  offices  "  one  risk,"  and  on  the 
ii5th  Sept.  1885  this  letter  was  written  by  the 
defendant's  architect ;  "  1  BucklersbarT,  G.C., 
25th  Sept.  1885.— Gntter-lane.— Dear  Sir,— As  the 
omission  of  the  parapet  wall  on  the  back  watt 
which  you  are  now  rebuilding  by  arrangement 
with  Mr.  Cooke,  wonld  not  only  be  contrary  to 
the  Building  Act,  but  would  seriously  preiudioe 
Mr.  Cooke's  building  In  the  eyes  of  the  insurance 
company  when  he  applies  for  an  insurance,  I  am 
afraid  I  must  ask  you,  on  his  behalf,  to  carry  up 
the  parapet  1-6  abovfe  our  gutter,  which  gotter 
will  be  at  our  ceiling  level,  as  shown  on  oar 
section,  which  the  foreman  will  show  your  foreman. 
I  am  informed  that  no  insurance  company  wonld 
take  the  policy  with  a  mutual  gutter  between 
the  skylights  as  originally  suggested. —  Tours 
foithfully,  Deejssa.  Josbpb.— FTJ.  McMamis.** 
No  section  was  inclosed  in  this  letter,  but  mte  was 
afterwards  shown  to  the  plaintiff's  foreman,  which 
was  like  M.  5,  being  taken  from  the  devation  in 
the  left-hand  lower  comer  of  G.  V.  1.  This 
shows  the  proposed  skylight  of  the  defendant  as  a 
lean-to,  running  up  to  the  sill  of  the  front-floor 
window,  bnt  the  lower  part  of  it  at  the  lerri  of 
the  ceiling  of  his  ground-floor  mom,  which  wonld 
be  above  the  top  of  the  waU^^^g|^^roai 
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this  section  the  plaintiff  had  a  sketch  prepared 
flhowingthe  new  ssjlights  as  he  understood  them, 
which  is  M.  3.  This  was  for  the  snrreror  of  hie 
ground  landlord  to  whom  it  was  sent.  The  plain- 
tiff then  bailt  the  middle  portion  of  the  new  wall 
nine  inches  higher,  leaving  a  set-off  on  each  side  at 
the  heifi^t  of  the  top  of  the  new  wall  as  originally 
built,  on  one  of  which  on  his  side  he  |daced  the 
gutter  of  his  own  skylight  formed  as  a  lean-to, 
expecting  the  defen^mt  to  do  the  same  on  his 
side.  The  defendant  has  placed  his  gutter  on 
the  corresponding  set-off  on  his  aide,  bat,  instead 
of  making  a  lean-to  skylight,  has,  in  order  to  get 
more  height  in  that  part  of  his  room,  shaped  hia 
skylight  so  that  part  of  it  shows  above  the  top  of 
the  new  wall,  and  obstructs  the  light  which  would 
otherwise  come  through  the  skylight  of  the 
plaintiff.  I  am  satisfied  that  it  does  so  to  an 
appreciable  extent,  and  the  room  o£  the  plaintiff 
being  badly  lighted,  such  diminution  in  a  city 
warehonse  room  like  this  is,  I  have  no  doubt,  of 
some  importance.  As  to  the  quantum  of  inter- 
ference I  think  the  evidence  on  either  side 
oxaggerates,  but  I  conclude  that  it  is  material. 
The  plaintiff  objected  at  once.  The  defendant, 
however,  insisted  on  maintaining  his  skylight  as 
oonstrncted,  though  it  might  be  altered,  according 
to  the  evidence,  for  about  101.  The  alteration 
would  only  occasion  to  the  defendant  the  loss  of 
some  head  room  at  the  lower  part  of  his  skylight, 
the  room  in  that  part  would  then  be  eight  tent 
instead  of  about  ten.  In  Ifov.  1885,  before  the 
defendant's  skylight  was  constructed,  the  plaintiff 
perceiving  that  the  defendant  was  about  to  bring 
the  wall  of  his  new  building  nearer  to  the  party 
wall  than  the  old  building  waa,  another  interview 
took  place  between  them,  at  which  an  arrange- 
ment was  made  that  the  back  Trails  of  the  defen- 
dant's building  should  be  covered  with  Hall's 
patent  white  tiles,  and  this  was  embodied  in  a 
fetter  dated  Nov.  ll^— "17  and  18,  Basinghall- 
Btreet.  E.G..  Nov.  11th,  1885.  Be  41,  42,  and  43, 
Gutter-lane,  and  44,  Gntter-lane,  E.G. — Dear 
Sir, — have  reported  to  my  client  Hr.  D.  F. 
Cooke  %he  substance  of  my  interview  with  you 
and  Mr.  Hudson  this  morning,  and  he  instructs 
me  to  inform  you  that  he  is  willing  to  carry  out 
the  work  as  offered  by  me,  viz.,  to  line  the  whole 
of  the  walls  at  back  of  his  premises,  and  returns 
to  same  now  in  course  of  erection  with  Hall's 
patent  white  glazed  tiles,  from  top  of  skylights 
over  ground  floor  up  to  underside  of  Eaves'  gutter, 
which  is  to  be  at  the  height  shotrn  on  tracing 
sent  herewith,  and  also  to  cut  down  part  of  party 
wall  at  back  of  premises  marked  A.  on  plan  as 
agreed,  all  on  condition  that  neither  you  nor  yonr 
freeholders  shall  raise  any  objection  to  his  carry- 
ing ont  the  bailding  as  shown  on  the  working 
drawings  prepared  by  me,  an  ou  tline  plan  and  eleva- 
tion of  which  I  now  enclose.  Kindly  let  me  have  a 
letter  ^[reeing  to  these  terms. — I  am,  yours  truly, 
for  Delissa  Joseph,  T.H.  SnrH.— P.  J.  MeUanns." 
There  is  no  eTidenr«  that  the  plaintiff  had  any 
ancient  lights  that  would  be  affected  by  the 
defendant's  building  being  advanced,  bnt  the 
consent  of  his  ground  landlord  was  wanted  for 
some  reason,  and  was  obtained  on  the  basis  of 
this  letter.  I  have  no  doabt  that  this  arrange- 
ment on  the  plaintiff's  part  also  proceeded  on  the 
&ith  that  the  agreement  about  the  skylight 
would  he  carried  out.  There  is  a  dispute  whether 
M.  3,  which  shows  the  position  of  the  proposed  i 
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new  skylight,  was  produced  to  the  defendant.  If 
it  had  been  that  would  have  .strengthened  this 
part  of  the  plaintiffs  case.  I  conclude  from  the 
evidence  that  thisre  was  a  verbal  agreement  not 
only  as  to  pulling  down  and  rebuilding  the 
party  wall,  but  also  as  to  the  height  of  such  new 
wall,  and  as  to  the  position  and  shape  of  the  sky- 
lights on  either  aide  of  it.  ^s  plaintiff  has 
carried  out  his  ^art  that  agreement  by  palling 
down  and  r^ilding  the  wall  as  i^reed,  and 
placing  bis  skylight  in  the  airreed  position.  It 
18  obvious  from  the  facts  I  have  stated  that  such 
an  agreement  as  is  allied  would  give  to  each  of 
the  parties,  plaintiff  and  defendant,  additional 
light  coming  over  the  land  of  the  other  to  his 
skylight,  aad  this  would  be  in  the  nature  of  an 
easement  to  each  party  over  his  neighbour's  land. 
Jtforeover,  the  wall  which  was  to  be  rebuilt  would  be 
partly  on  the  land  of  one,  and  partlv  on  the  land  of 
the  other,  and  neither  party  could  have  pulled  it 
down  or  rebuilt  it  without  the  consent  of  the  other. 
The  agreement  therefore  was  a  mutual  one  as  to  the 
mode  of  separating  the  land  of  the  plaintiff  and 
defendant  at  the  faonnduy  b^weeu  them.  It 
does  not  seem  to  come  within  sects.  1,  2,  or  3  of 
the  Statute  of  Fiaods,  bnt  the  question  is, 
whether  it  is  not  within  sect.  4^  which  provides : 
[Beads  it.}  I  quote  all  the  material  words 
of  this  section,  because,  much  as  they  have 
been  considered,  there  is  a  certain  amount 
of  novelty  in  some  of  the  questions  which  arise 
in  this  case.  In  the  first  place,  I  adopt  the 
view  that  the  grammatical  construction  is  that 
no  action  shall  be  brought  to  charge  any  person 
'*  upon  any  contract  or  ssJe,"  and  not  "  upon  any 
agreement  made  upon  any  contract  or  sale  of 
lauds,"  as  suggested  by  Lord  St.  Leonards  in  a 
note  to  Vendors  and  Purchasers,  p.  94  (2nd  edit.). 
The  words  that  follow,  '*  or  upon  any  agre«ment 
that  is  not  to  be  performed  within  a  year,"  support 
this  construction.  It  would  be  absurd  to  repeat 
the  word  agreement  in  that  place,  and  theconstrac- 
tioB  whicui  seems  to  me  tne  more  grammatical 
one  is  that  which  has  hoea  usually  reoeived. 
It  has  often  been  decided  that  this  section  applies 
to  contracts  concerning  an  interest  in  land  not 
being  contracts  of  sale ;  for  example,  in  Alehin  v. 
Hopkiiu  (1  Bing.  N.  G.  99}  an  agreement  for  a 
composition  with  creditors,  which  provided  that 
the  profits  of  the  defendant's  benefice  with  cure  of 
souls  should  be  received  by  a  receiver,  and  a 
portion  thereof  applied  in  liquidation  of  his  debts, 
was  held  to  be  within  the  section,  so  an  agree- 
ment to  repay  a  loan  out  of  the  future  rent  of  a 
farm :  {Ex  parte  HaU,  40  L.  T.  Rep.  N.  S.  179 ; 
10  Ch.  Div.  615.)  In  Wood  v.  LaJes  (Sayer,  3)  a 
parol  agreement  that  the  plaintiff  should  have 
liberty  to  lay  and  stack  coals  upon  the  defendant's 
land  for  seven  years,  which  he  had  done  for 
tiiree  years  mi&c  the  agreement,  was  held  to  be 
a  licence  which  had  become  irrevocable  and  nob 
to  amonnt,  although  an  easement,  to  an  interest 
in  land  within  tro  4th  section  of  the  Statut«  of 
Frauds — see  the  report,  in  a  note,  p.  6  of  Gale 
on  Easements.  In  Wood  v.  Leadbitler  (13  M.  & 
W.  83B)  Alderson,  B.  commenting  upon  this  case 
says  that  no  grounds  are  stated  on  which  it 
could  be  held  good  as  an  easement  originating 
merely  by  parol,  but  that  it  was  probably  an 
action  of  atmmpsit  in  which  "  the  plaintiff  would 
certainly  be  entitled  to  recover  if  the  cnntrsot 
I  was  not  (and  probably  the  coiirt  considered  it 
Digitized  by  V^OOglC 
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waa  not)  a  contract  concerning  land  within  the 
4th  aection  of  the  Statute  of  Frauds."  However, 
even  then  it  was  an  agreement  which  could  not 
be  performed  within  a  year,  and  would  on  thia 
ground  be  avoided  by  another  part  of  the  same 
4th  section,  if  that  applies  to  sucn  an  agreement 
at  all.  Evidently  the  court  considered  that  this 
Mrt  of  the  section  did  not  apply.  In  Taylor  v. 
Waters  (7  Taunt.  374)  a  right  of  admission  to  a 
theatre  was  held  not  to  be  an  incereat  in  land 
within  the  4th  section.  The  authority  of  the 
decision  that  this  was  a  licence  which  was  irre- 
vocable at  common  law  has  been  qaestioned  npon 
the  ground  that  the  right  was  an  easement, 
which  conld  only  be  granted  by  deed.  Wood  v. 
Leadbitter  went  not  npon  the  point  that  such  an 
interest  was  not  within  sect.  4.  The  same  thing 
waa  decided  in  SewUna  v.  Shippam  (5  B.  &  Cr. 
221)  as  to  the  incorporeal  hereditament  of  the 
right  to  use  a  drain  across  the  defendant's  land. 
This  it  was  held  was  an  easement,  and  not  an 
interest  in  land.  Again,  in  Jones  v.  Flint  (10 
Ad.  &  Ell.  759)  an  easement  of  the  right  to  enter 
the  land  to  harvest  and  carry  away  the  growing 

?rodnce  was  held  not  to  be  an  interest  in  the  land, 
f,  therefore,  an  easement  is  not  an  interest  in 
land  under  sect.  4  of  the  Statute  of  Frauds,  it 
follo'ws.  that  althongh  no  such  incorporeal  here- 
ditament can  be  granted  except  by  deed,  an  agree- 
ment for  snch  grant  need  not  be  in  writing, 
as  a  contnct  for  an  interest  in  land.  But 
it  is  argaed  that  an  agreement  to  allow  a 

rjetnal  easement  is  not  an  agreement  that  can 
performed  within  a  year,  and  therefore  is 
avoided  unless  in  writing  by  the  same  statute. 
The  agreement,  as  alleged  and  proved,  was  not  in 
terms  an  agreement  for  an  easement,  but  an 
agreement  so  to  construct  the  wall  and  skvUghts 
that  an  easement  of  more  light  over  the  land  of 
the  other  to  his  skylteht  would  result  to  each 
party.  The  purpose  and  effect  was  to  secure  thia 
easement  to  each.  It  is  clear  that  at  law  such  an 
easement  can  only  be  granted  by  deed.  In  Wood 
V.  Leadbitter  (13  M.  &  W.  888)  the  doctrine  of  the 
common  law  is  thus  stated :  "  A  licence  by  parol, 
coupled  with  a  Krant,i8  as  irrevocable  as  a  licence 
by  deed,  provided  only  that  the  grant  is  of  a 
nature  capable  of  being  made  by  parol.  Bnt 
where  there  is  a  licence  by  parol,  coupled  with  a 
parol  grant  ...  of  something  which  is  in- 
oapahle  of  being  granted  otherwise  than  by  deed, 
then  the  licence  is  a  mere  licence,  it  is  not  incident 
to  a  valid  grant,  and  it  is  therefore  revocable." 
On  this  ground  it  was  held  in  Heiolint  v.  Shippam 
(5  B.  &  Cr.  221)  that  where,  for  valuable  considera- 
tion, the  defendant  had  permitted  the  plaintiff  to 
make,  at  his  own  expense,  a  drain  in  the  defen- 
dant's land,  the  defendant  might  nevertheless  stop 
it  at  his  pleasure,  because  the  easement  of  its 
continual  use  conld  only  be  granted  by  deed.  Bnt 
in  ITollia  v.  Edward"*  (1  Yem.  159),  it  was  held 
that  the  provision  of  sect.  4,  relating  to  wree- 
ments  which  conld  not  be  performed  within  a 
▼ear,  did  not  extend  to  any  agreement  concerning 
lands  or  tenements.  That  an  agreemoLt  for  an 
easement  snffidantly  concerns  lands  and  tenements 
to  be  within  that  decision  seems  to  have  been 
decided  as  assumed  in  the  comments  on  Wood  v. 
Lake  above  cited.  The  result,  if  this  be  law,  is 
strange  and  not  very  satisfactory.  An  agreement 
to  grant  a  perpetual  easement  over  land  is  not  an 
agreement  to  give  an  interest  in  land  within  sect,  i 


4,  and  yet  it  so  far  concerns  land  that  it  is  not 
within  the  other  part  of  the  section  which  requires- 
agreements  that  cannot  be  performed  within  a 
year  to  be  in  writing.    I  confess  I  shoold  have 
thought  that  snch  an  agreement  must  come- 
withm  one  clause  or  other  of  this  section,  and  my 
own  opinion  would  have  been  that  such  an  agree- 
ment sufficiently  concerns  land  to  come  within 
that  part  of  the  provision.    The  words  are,  "  any 
contract   ...   of  lands,  tenements,  or  here- 
ditaments, or  of  any  interest  in  or  conceminK- 
them,"  which  are  quite  capable  of  heing  reaa 
"any  contract  conconing  lands,  tratementB.  or 
hereditaments,"  and  snch  a  contract,  if  not  con* 
ceming  lands,  is  certainly  concerning  a  heredita- 
ment.   The  argument,  however,  may  be  stated 
thus:    The  agreement  sought  to  be  enforced  is  m 
parol  agreement  for  an  easement.  Assumtjif^ 
that  it  is  not  for  an  interest  in  land,  snch  an 
easement  can  only  be  granted  by  deed,  and  a 
purol  agreement  of  which  part  is  to  have  snch, 
an  easement  is  merely  a  licence  revocable  because 
coupled  with  an  invalid  grant.     On  the  other 
hand  it  may  be  said,  admitting  this  to  be  the- 
doctrine  of  the  common  law,  the  plaintiff  in 
this  case  has  pulled  down  and  rebuilt  a  wall 
partly  on  his  own  and  partly  on  the  defendant's 
land,  and  has  put  the  defenduit  in  actual  poaaes- 
aion  of  all  the  advantages  of  that  new  wall, 
namely,  increased  space  on  the  defenduit's  aide 
and  an  increased  easement  of  light  over  the 
plaintiff's  land  by  reason  of  the  lowering  of  the 
wall;  will  the  court  of  eqnity  permit  the  defen- 
dant to  depart  from  his  agreement,  though  only 
})arol,  when  the  plaintilt  on  the  faith  of  it  ha^s 
thus  expended  money  and  given  the  defendant 
advantages  including  an  easement  over  the  plain- 
tiff's land  P   The  reply  made  in  argument  to  thi» 
is,  that  that  is  the  doctrine  of  part  performance, 
bnt  snch  doctrine  only  applies  to  cases  of  sale  at 
land  or  at  any  rate  contracts  for  an  interest  in 
land  within  the  statute,  and  for  this  is  cited  the 
recent  decision  of  Britain  v.  Mouiter  (11  Q.  B. 
Div.  123.)   In  that  case  the  contract  had  nothing 
to  do  with  land,  bat  was  merely  a  coatract  <n 
hiring  or  service  wbioh  conld  not  be  performed 
within  a  year ;  courts  of  eqnity  would  not  decree 
specific  performance  of  snch  a  contract  even  i£ 
in  writing.   Lord  Ether  says  the  doctrine  of  part 
performance  "was  exercised  Only  as  to  eases 
concerning  land,  and  was  never  extended  to  con 
tracts  like  that  before  us,  because  they  could  not 
be  brought  within  the  jurisdiction  of  courts  of 
eqnity."   Cotton,  L.  J.  s»ys,  "  The  doctrine  as  to 
part  performance  has  always  been  confined  to 
questions  relating  to  land."   But  Thesiger,  LJ*. 
seems  to  treat  it  as  confined  to  sales  of  land, 
which  view  is  adopted  in  the  head-note  to  the 
report.   Lord  Selbome,  in  Madditon  v.  Alderaon 
(8  App.  Cas.  479),  points  out  that  the  limita- 
tion of  the  equitable  doctrine  in  Britain  t. 
Rostiter  to  cases  concerning  land  is  hwdly 
reconcilable  with  the  view  expressed  by  Lora 
Cottenfaam  in  Hammamley  t.  De  Bid  (12  CL  & 
F.  45)  and  Lofwnoe  v.  Tiemey  (1  Mac.  &  G. 
572).   To  these  cases  may  be  added  the  autho- 
rity of  Lord  Hardwicke  in  Taylor  v.  Beack  (1 
Ves.  sen.  296),  who  says  expressly,  fihea.  over- 
ruling a  plea  of  the  statute  m  a  case  where  the 
agreement  was  to  settle  5(X)t.  belonging  to  the 
intended  wife :  "  Although  the  Statute  of  Franda 
is  a  protection  against  toe  de£endjuit'& m&laiiga 
Digitized  by  VjOOQK. 
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•diaooreiy  of  a  parol  agreement,  and  therefore  it 
may  be  pleaded  as  well  to  the  discovery  as  relief, 
jet  thai  rale  extends  not  to  facts  snbseqaent, 
•viz.,  showing  a  part  performance,  in  which  case 
the  statute  cannot  be  pleaded.  Although  it  is 
tme  that  in  the  case  of  marriage  af(reements  it  is 
■otherwise,  thoagh  it  is  not  mere  marriwe  occa- 
sions that  without  something  else."  I  have  ex- 
;aniined  the  bill  and  plea  in  this  case  in  the 
original  record.  There  was  no  contract  concern- 
ing land.  The  wife  was  entitled  to  a  sum  of  SOOZ. 
■secured  by  a  mortgage.  The  alleged  agreement 
was  that  this  should  oe  settled.  Certain  acts  of 
part  performance  hj  the  husband  were  alleged, 
■and  Lord  Hardwicke,  clearly  recognising  tbat 
marriage  alone  would  not  be  part  performance, 
orerrnled  the  plea,  on  the  ground  tbat  such  an 
^preement  might  be  enforced,  if  other  acts  of 
part  performance  were  proved.  Turning  to  the 
oases  on  part  performance,  the  statement  of 
tha  doctrine  and  the  mnnda  on  which  it  rests 
^  not  necessarily  confine  it  to  as^mments  for 
sale  or  acquisition  of  an  interest  in  land.  In 
Morphett  V,  Jones  (1  Swanst.  181)  Sir  Thomas 
Flnmer  states  the  equitable  doctrine.  "  In  order 
to  amount  to  part  performance  an  act  mnst  be 
nnequivocaUy  referable  to  the  agreement,  and 
the  ground  on  which  courts  of  equity  have 
-allowed  such  acts  to  exclude  the  application  of 
the  statute  is  fraud.  A  party  who  has  permitted 
Another  to  perform  acts  on  the  faith  of  an  agree- 
ment shall  not  insist  that  the  agreement  islsad, 
and  that  be  is  entitled  to  treat  those  acts  as  if 
dt  had  never  existed.  That  is  the  principle,  but 
the  acts  must  be  referable  to  the  contract. 
B^ween  the  landlord  and  tenant,  when  the 
tenant  is  in  possession  at  the  date  of  the  agree- 
ment, and  only  continues  in  possession,  it  is 
■properly  obserred  that  in  many  cases  that  oon* 
?Cinuance  amounts  to  nothing ;  but  admission  into 
possession  having  unequivocal  reference  to  con- 
tract has  always  been  considered  an  act  of  part 
performance.  The  acknowledged  possession  of  a 
■stranger  in  the  land  of  another  is  not  explicable 
except  on  the  supposition  of  an  agreement,  and 
has  therefore  constantly  been  received  as  evi- 
•dence  of  an  antecedent  contract,  and  as  sufficient 
to  authorise  an  inquiry  into  the  terms,  the  court 
regarding  what  has  been  done  as  a  ctmsequence 
'  of  contract  or  tenure."  In  the  speech  of  Lord 
■  Selbome  in  Madditon  v.  Alderaon  {8  App.  Cas. 
479),  which  contains  an  elaborate  examination  of 
this  doctrine  of  part  performance,  the  latter 
part  of  the  (^notation,  which  I  have  jost  cited  is 
-mentioned  with  approral,  and  also  these  words  of 
the  late  Wigram,  V.G.>  from  Dale  v.  Hamilton  (5 
Hare,  881):  "Itisgenerallvof  the  essence  of  such 
an  act  that  the  court  sh^l,  by  reason  of  the  act 
itself,  without  knowing  whether  there  was  an 
:agreement  or  not,  find  the  parties  unequivocally 
-in  a  iKwition  different  from  that  which,  accin^ng 
to  their  l^al  right,  the^  would  be  in  if  there 
were  no  contract.  Of  this,  a  common  example  is 
the  delivery  of  possession.  One  man,  without 
■being  amenable  to  the  charge  of  trespass,  is  found 
in  possession  of  another  man's  land.  Such  a  state 
■of  things  is  considered  as  showing  unequivocally 
that  some  contract  has  taken  place  between  the 
litigant  parties,  and  it  has  therefore,  upon  that 
-specific  ground,  been  admitted  to  be  an  act  of  part 
performance :  (Morphett  v.  Jones.)"  Lord  Sel- 
•oome'a  condnsitHi  is :  "Theaota  of  put  perform- 
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ance,  exemplified  in  the  long  series  of  decided 
cases  in  which  pared  contracts  concerning  land 
have  been  enforced,  have  been  (almost,  if  not  quite 
universally)  relative  to  the  possession,  use,  or 
tennre  of  the  land.  The  law  of  equitable  mort- 
gage, by  deposit  of  title  deeds,  d^nds  upon 
the  same  principles."  Instances  of  part  per^ 
formance,  where  there  has  been  no  change  of  pos- 
session, may  easily  be  given.  For  exunple,  in 
WiUt  T.  Stradlijtq  (3  Ves.  378),  a  tenant  of  a 
farm  was  allowed,  to  enforce  a  parol  agreement 
for  a  new  lease  at  an  increased  rent,  on  the  faith 
of  which  be  bad  laid  out  money  in  improving 
the  property,  and  paid  the  increa«ed  rent ;  Lord 
Loughboroufiih  saying  tbat  the  mere  holding  over 
would  not  of  itself  take  the  case  out  of  the 
statute,  but  if  it  was  part  of  the  contract  that 
money  should  be  laid  ont,^  (md  that  was  one  of  the 
consideratioiu  for  granting  the  lease,  it  is  very 
strong  to  take  it  out  ot  the  statute.  But  in  that 
case  the  Lord  Chancellor  relied  chi^y  upon  the 
payment  of  the  increased  rent.  This  was  followed 
by  Lord  Cranworth,  in  Nunn  v.  Ftihian  (13  L.  T. 
Bep.  N.  S.  343 ;  1  Ch.  App.  35),  where  the  dis- 
tinction was  drawn  that  the  expenditure  of  money 
by  a  tenant,  though  not  part  of  the  agreement, 
and  therefore  not  part  performance,  might  be 
treated  as  evidence  that  there  was  some  agree- 
ment. And  in  Caton  v.  Caton  (14  L.  T.  Bep.  N.  S. 
34 ;  1  Ch.  App.  137)  the  same  Lord  Chancellor, 
pointing  out  that  the  part  performance  must  be 
Dy  the  person  seeking  to  enforce  the  parol  agree- 
ment, says,  "  If  I  agree  with  A.  by  parol 
without  writing  that  I  will  build  a  house  on  my 
land,  and  then  will  sell  it  to  him  eA  a  stipulated 
price,  this  may  ^ford  me  ground  for  compelling 
A  to  oomj^te  the  purchase,  bat  it  certainly 
would  ^brd  no  foandation  for  a  claim  by  A  to 
compel  me  to  sell,  on  the  ground  that  I  had 
partly  performed  the  contract."  Thus  far  I  have 
exammed,  somewhat  critically,  the  general  doc- 
trine out  of  deference  to  the  dicta  in  Britain  v. 
Bosnier,  and  the  argument  that  these  dicta  are 
conclusive  against  the  claim  in  the  present  case. 
1  now  proceed  to  consider  the  well-known  autho- 
rities which  apply  to  the  case  of  easements 
obtained  under  parol  agreements  which  have 
been  partly  performed.  First  of  all  there  is  the 
familiar  case  of  the  East  India  Company  v. 
Vincent  (2  Atk.  83),  where,  after  an  agreement  by 
the  owner  of  ad  joining  land  to  the  erection  of  a 
certain  building  upon  terms  which  were  acc^uiesced 
in,  he  built  a  wall  to  obstruct  the  lights  in  such 
buildingk  Lord  Hardwicke  ordered  him  to  pull  it 
down.  It  appears  from  the  registrar's  book, 
which  I  have  exunined,  that  the  facts  shortly 
were,  that  the  plaintiffs  had  an  ancient  messuage 
in  Leadenhall-street,  abutting  on  the  north  and 
east  sides  upon  a  small  piece  of  ground  used  as  a 
yard,  in  the  possession  of  the  defendant.  This 
message  had  ancient  windows  on  the  east  side, 
overlooking  Bn<^  yard.  The  plaintiffs  pulled  it 
down,  and  were  rebuilding  it,  intending  to  make 
windows  not  only  where  the  old  ones  were  on  the 
east  Bide,  but  also  new  windows  on  the  north 
side  looking  on  the  defendant's  yerd,  and  the 
defendant,  in  conversation  with  a  director  of  the 
plaintiff  companv,  said  he  would  oppose  the 
making  such  lignts  unless  the  Hashes  of  the 
windows  on  the  east  as  well  as  on  the  north  side 
were  made  so  as  not  to  slide,  and,Turinkled  glass 
pat  in  the  lower  part  if 
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that  were  done  he  agreed  that  the  windows  might 
be  finished,  and  tlw  pUuntiffs  have  the  benefit 
thereof,  md  aboat  the  same  time  be  applied  to  be 
employed  by  the  plaintiff  as  a  packer.  The 
windows  were  made  as  the  defendant  desired,  and 
he  was  employed  as  a  packer  for  some  time,  and 
then  dischai^ed,  bat  was  again  taken  into  their 
serrice,  and  they  submitted  to  continue  him  in 
each  employment.  The  defendant  had  lately  begun 
a  building  in  hia  yard  which  darkened  the  plain- 
tiffs' windows.  The  defendant  pleaded  the  Statute 
of  Frauds  by  hia  answer.  But  it  was  declared 
that  the  plaintiffs  were  entitled  to  the  benefit  of 
the  agreement  relating  to  the  lights,  and  should 
be  quieted  in  the  enjoyment  of  them,  being  ordered 
to  fulfil  their  part  of  the  agreement,  amongst 
other  things  ay  employing  the  defeiuclant  an  a 
packer,  and  the  defendant  was  ordered  at  bis  own 
expense  to  remove  the  wall,  and  was  restrained 
from  making  any  other  building  or  erection 
whereby  the  plaintiffs'  said  li^ts  might  be 
obstmcted.  It  is  clear  that,  if  a  man  diverts  a 
watercourse,  which  diversion  causes  a  nuisance 
to  his  neighbour,  or  builds  a  house  pvtl^  on  his 
neighbour's  land,  and  the  neighbour  acqniesces  in 
this  being  done,  courts  of  equity  will  inter- 
fere to  prevent  him  from  disturbing  it :  (Anon. 
2  Eq.  Cas.  Abr.  622.)  So  where  one  allowed  a 
colliery  shaft  to  be  snnk  which  would  be  of  no 
use  without  a  road  over  his  land,  he  was  com- 
pelled in  equity  to  give  the  road :  {Clavervng'8 
case,  cited  Jackson  v.  Gator,  5  Ves.  689.)  In  the 
last-mentioned  case,  Jaekmm  v.  Cator,  a  lessor  had 
reserved  all  trees,  but  having  acquiesced  in 
certain  alterations  o£  the  grounds  by  the  leasee, 
to  the  beauty  of  which  it  was  essential  that  some 
of  the  trees  should  be  left  which  he  had  con- 
sented should  be  done,  he  was  restrained  from 
catting  them  down.  In  the  well-known  case  of 
Demn  v.  Spurrier  (7  Yes.  235)  the  doctrine 
is  thus  stated :  "  This  court  will  not  permit 
a  man  knowingly,  though  but  fpassively*  to 
encourage  another  to  lay  out  money  nnder 
an  erroneous  opinion  of  title,  and  the  cir- 
cumstance uf  looking  on  is  in  many  cases  as 
strong  as  using  terms  of  encouragement;  a 
lessor,  knowing  and  permitting  those  acts  which 
the  lessee  would  not  have  done,  and  the  other 
must  conceive  he  would  not  have  done,  but  upon 
aa  expectation  that  the  lessor  would  not  throw  an 
ol^ection  in  the  way  of  his  enjoyment."  In  Powell 
V.  Thomae  (6  Hare,  300)  this  doctrine  was  applied 
to  a  case  in  which  the  plaintiff  had  made  a  rail- 
way over  the  defendant  s  land  without  objection 
from  the  defendant,  the  only  dispute  being  on  the 
question  of  price,  and  the  court  of  equity  re- 
strained the  defendant  from  prosecuting  an  action 
of  ejectment.  So  in  the  case  of  Duke  of  Devon- 
»hire  v.  Elgin  (14  Bea  v.  530)  the  defendant  allowed 
the  plaintiff  to  make  a  watercourse  under  his 
land  to  convey  water  to  a  town.  The  watercourse 
was  made  at  the  plaintiff's  expense,  and  this  ease- 
ment was  enjoyed  for  about  nine  years  j  and, 
although  there  was  no  grant,  the  defendant  was 
decreed  to  eiecute  a  proper  deed,  and  a  perpetual 
injunction  was  granted  to  restrain  his  interference 
with  the  watercourse.  RewUns  v.  Shippam,  Wood 
T.  Leadbitter,  and  other  anthoritiea  at  common 
law  were  cited,  and  it  was  argued  that  the  right 
claimed  conld  only  be  granted  by  deed,  and  that 
therefore  the  licence  was  revocable;  bnt  this  com- 
mon law  doctrine  was  not  Kllowed  to  prevail  in 


[Chak.  Dir. 


equity.  The  equitable  doctrine  was  applied  in 
Bodtaale Canal  Company  v. King{l6'Bea  v.  630),a]M> 
the  case  of  an  easement,  and  in  Cotching  v.  BataM 
(32  Beav.  101,  where  the  plaintiff  having  made  an 
iteration  of  the  ancient  lights  of  his  house,  such 
as  it  was  then  understood  would  give  the  de- 
fendant a  right  to  interfere  with  them,  the  de- 
fendant was  restrained  from  doing  so  on  procf 
that  he  had  acquiesced  in  such  alterations.  In 
Ramaden  v.  Dyaon  (L.  Eep.  1  H.  L.  170)  Lord 
Kingsdown  states  the  rule  of  equity  thus :  "  If  a 
man  nnder  a  verbal  ^reement  with  a  landlord 
for  a  certain  interest  in  land,  or,  what  amounts  to 
the  same  thing,  under  an  expectation  created  or 
encouraged  by  the  Isuidlord  that  he  shall  hare  a 
certain  interest,  takes  possession  of  such  land  with 
the  consent  of  the  landlord,  and  upon  the  &ith  of 
such  promise  or  expectation,  with  the  knowledgfr 
of  the  landlord,  and  without  objection  by  him* 
lays  out  money  upon  the  land,  a  court  of  eqaitr 
will  compel  the  landlord  to  give  effect  to  sucu 
promise  or  expectation.  This  was  the  princijd» 
of  the  decision  in  Qregor^  v.  MigTuHi  (18  Vea. 
328),  and,  as  I  conceive,  is  open  to  no  doubt,** 
These  words  were  quoted  with  approval  in  the 
judgment  of  the  Privy  Council  inP'tmmerT.  Jfayor 
of  WeUington  (51  L.  T.  Bep.  N.  S.  475  ;  9  App.  Cas. 
710),  where  a  jetty  having  been  extended  npon 
land  of  the  defendants  with  their  consent,  it  waa 
held  that  a  licence  to  use  that  land  for  the  pur- 
pose of  a  wharfinger  had  thereby  become  irre- 
vocable in  eqnitv.  In RuskIIv.  Watts  (5^ lt.T.Bx^ 
K.  S.  545 ;  10  £pp.  Cas.  602>  Lord  Selbome  safs^ 
"  If  on  a  sale  and  conveyance  of  land  adjoining 
a  house  to  be  built  by  the  vendor,  it  is  mataaUy 
agreed  that  one  of  the  outer  walls  of  that  house 
may  stand  (whether  wholly  or  partly  is  immsr 
terial)  within  the  verge  of  the  land  sold,  and 
shall  have  in  it  a  particular  window,  opening 
upon  and  overlooking  the  laud  sold ;  and  if  the 
house  is  erected  accordingly,"  the  purchaser  can- 
not afterwards  build  upon  the  land  sold,  so  as  to 
prevent  or  obstruct  the  access  of  light  to  sudk 
window.  These  authorities  seem  to  me  to  estab- 
lish the  following  propositions:  1.  The  doctrine- 
of  part  performance  of  parol  agreement,  whidi 
enables  proof  of  it  to  be  given  notwithstanding 
the  Statute  of  Frauds,  though  principally  applied 
in  the  case  of  contracts  for  sale  or  purchase  or  for 
the  acquisition  of  an  interest  in  land,  has  not  been 
confined  to  those  cases.  2.  Probably  it  would  be 
more  accurate  to  say  it  applies  to  all  cases  in 
which  a  court  of  equity  would  entertain  a  suit 
for  specific  performance,  if  the  alleged  contnct 
had  been  in  writing.  3.  The  most  obvious  case 
of  part  performance  is  where  the  defendant  is  in 
possession  of  land  of  the  plaintiff  under  the 
parol  agreement.  4.  The  reason  for  the  role  is 
that,  where  the  defendant  has  stood  by  and  al- 
lowed the  plaintiff  to  fulfil  his  part  of  the  contract, 
it  would  be  fraudulent  to  set  up  the  statute.  5. 
But  this  reason  applies  wherever  the  defendant 
has  obtained  and  is  in  possession  of  some 
substantial  advantage  under  parol  agreement, 
which,  if  in  writing,  would  oe  such  as  the 
court  would  direct  to  be  specifically  performed- 
6.  The  doctrine  applies  to  a  parol  agreement  for 
an  easement,  though  no  interest  in  land  iz  in- 
tended to  be  acquired.  I  have  no  doubt  that 
the  present  case  comes  withm  the  principle  oS 
these  decdsions.  I  find  the  def<m^nt  in  W"?^ 
sion  of  an  easement  <SgMcf  b^feftPCJgW*'* 
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land  hj  reason  of  the  plaintifE  having  taken 
down  and  re-erected  at  a  less  height  a  boundary 
wall  partly  over  the  defendant's,  and  partly  on  the 
plaintiffs  land.  By  the  same  act  the  defendant 
nan  been  put  in  possession  of  a  larger  space  on  his 
side  of  the  wall,  the  new  wall  erected  being  ranch 
thinner  than  the  old  one.  These  acts  could  not 
have  been  done  by  the  plaintiS,  these  advantages 
could  not  have  been  obtaioed  by  the  defendant, 
withont  some  asTeement  between  them.  Accord- 
ing to  Morphett  v.  •Tones  the  court  is  bonnd  to  in- 
quire what  that  agreement  was.  I  find  it  to  be 
one  by  which  the  plaintiff  was  to  hare  as  his  part 
of  the  arrangement  a  better  light  to  his  skylight 
over  the  defendant's  land,  and  this  was  to  be 
secured  to  him  by  the  construction  in  an  agreed 
jrasition  of  a  lean-to  skylight  on  the  detendant's 
aide.  The  defendant  having  obtained  all  the 
advantage  which  the  agreement  was  intended  to 
give  him,  it  would  be  a  fraud  on  his  part  to  refuse 
to  carry  ont  his  part  of  the  agreement,  and  to 
resist  an  attempt  to  compel  him  to  do  so  by  in- 
sisting on  the  Statute  of  Frauds.  Therefore,  if 
the  statute  applies — aa  in  my  opinion  it  shonld — 
the  equitable  rule  in  cases  of  part  performance 
applies  also.  The  case  is  proper  for  a  decree 
against  the  defendant  Bpecincally  to  perform  his 
part  of  the  parol  agreement.  Besjing  in  mind 
the  rule  of  the  court  aa  to  injunctions,  as  ex- 
pressed in  DureU  v.  Pritehard  (IS  L.  T.  Eep.  N.  S. 
546 ;  1  Ch.  App.  244),  I  am  clearly  of  opinion  that 
this  is  a  case  in  which  a  mandatory  injunction 
should  be  granted.  The  inconvenience  of  altering 
his  skylight  in  accordance  with  the  agreement 
wonld  be  insignificant  the  defendant,  but  if 
unaltered  it  would  be  extremely  difficult  to 
estimate  the  damage  which  the  plaintiff  would 
suffer.  I  think  the  order  should  be  in  this  form : 
It  appearing  to  the  court  that  the  verbal  agree- 
ment as  to  pulling  down  and  rebuilding  the  party 
wall,  and  the  position  of  the  proposed  skylignt  on 
either  side  of  it  as  alleged  in  the  statement  of 
claim,  is  proved,  and  that  the  plaintiff  has  duly 
performed  his  part  of  it ;  order  a  petpetnal  in- 

i unction  to  restrain  the  defendant  from  permitting 
lis  present  skylight  to  remain,  and  from 
placing  any  other  skylight  or  erection  on  his 
side  ot  the  wall  in  question  between  it  and  the 
-walls  of  his  house,  which  will  obstruct  the  passaAO 
of  light  to  the  plaintiff's  skylight  mere  tnan  the 
skylight  which  the  defenilant  forced  to  erect 
would  have  done.  The  plaintiff  on  his  part 
undertaking  not  to  place  any  skylight  or  other 
constmction  on  his  side  of  the  wall  between  it  and 
the  walls  of  his  house  which  will  obstruct  the 
light  to  the  defendant's  proposed  skylight  more 
than  the  present  wall  and  the  skylight  of  the 
plaintiff  will  do.  If  necessary,  order  a  proper 
deed  to  be  executed  to  secure  these  easements  to 
both  parties.  The  defendant  has  not  fulfilled  his 
agreement  to  cover  the  back  walls  of  his  new  build- 
ing with  Hall'spatent  tiles.  He  has  covered  part 
of  them  with  inferior  white  tiles,  which  are  already 
considerably  injured  by  frost.  At  the  bar  he  haa 
ofllered  an  undertaking  to  cover  these  walls  with 
Hall's  patent  tiles  as  agreed.  I  must  remark  that 
his  bad  faith  as  to  this  part  of  his  agreement  with 
the  defendant  strengthens  my  conviction  as  to  the 
truth  of  the  plaintiff's  story  concerning  the 
skylights.  The  defendant  must  pay  the  costs  of 
the  action. 

Solicitors :  Hogan  and  Sttghw  ;  Boyca  and  Son. 


Tveadaj/,  Aug.  2. 

(Before  Kokth,  J.) 

Sjlvile  v.  GoupeK.  (a) 

New  trueteea — Appointment  of  separate  trustees  of 
part  of  trust  property — Old  trttefees  continuing — 
Conveyancing  Act,  1882,  a.  5  (1). 

S.  D.,  by  his  will  dated  in  1868,  gam  all  his  real 
and  personal  estate  to  four  trvMeee  wpon  traat  to 
convert  and  to  stand  possessed  of  m>,0001.  part 
thereof  upon  tJi^  trusts  therein  mentioned  for  the 
benefit  of  three  nieces  in  eqval  sJiares  for  their 
respective  lives,  utith  remainder  to  their  respective 
children,  and  to  stand  possessed  of  tiie  residue 
upon  other  trusts  therein  mentioned.  One  qf  the 
original  trustees  retired  in  1885,  and  two  new 
trustees  were  appoinied  in  hie  place.  Another  tjf 
the  original  trustees  died  in  1886,  hut  no  freak 
appointment  had  been  made  in  Iter  place.  The 
existing  fowr  trustees  desired  to  appoint  sepa- 
rate trustees  o^  the  legacy  of  50,0001.,  uiMer 
the  Conveyancing  Act  (45  ^  46  Vict, 

c.  39),  seti,  5,  while  themselves  remaining  trutteea 
of  the  rest  of  the  testator's  property  for  the  rs- 
maining  purposes  of  his  will. 

Seld,  that  the  section  only  contemplated  a  ease 
where  all  or  some  of  the  old  trustees  were  retiring 
or  ceasing  to  he  trustees,  and  it  was  di^cuU  to 
get  new  trustees  to  undertaJee  all  the  trusts  ;  and 
that  it  gave  no  power  to  create  a  s^orate  trust  of 
part  of  the  property  when  the  old  trustees  were 
to  continue  trustee  of  the  remaining  part. 

ROBEET  Dtkes,  by  his  will,  dated  17th  April  1868, 
appointed  Marion  Dykes,  widow,  the  B«v.  F.  A. 
Savile,  Sophia  Stewart  Savile,  his  wife,  and 
Heniy  Ford,  executors  and  trustees,  and,  after 
certam  specific  devises  and  bequests,  ^ve,  devised, 
and  bequeathed  all  the  residoe  of  his  real  and 
personal  estate  to  his  said  trustees,  upon  tmst 
to  sell  and  convert  the  same  into  money,  and, 
after  payments  of  debts  and  legacies,  to  invest  the 
same  as  therein  mentioned  and  to  stand  possessed 
of  5C,000I.,  part  of  the  said  residuary  trust  moncr^s, 
and  the  stocks,  funds,  and  securities  upon  which 
the  same  should  be  invested,  and  the  income 
thereof,  upon  trust  to  divide  the  same  into  three 
equal  parts,  and  as  to  one-third  part  thereof  to  pay 
the  income  to  his  great-niece  Jane  Dykes  during 
her  life,  and  after  her  death  to  divide,  pay,  and 
assi^  the  same  to  such  of  her  children  as  should 
attain  twenty-one  years,  or  die  under  that  age 
leaving  lawful  issue  ;  and  as  to  the  other  two- 
third  parts  of  the  said  50,000Z.  npon  similar  trusts 
in  favour  of  his  grand-nieces  Marion  Louisa 
Dykes  and  Margaret  Fleming  Dykes,  respectively, 
and  their  respective  children;  and  aa  to  the 
residue  of  the  said  moneys  upon  the  trusts 
in  the  said  will  mentioned. 

The  testator  died  on  the  7th  Feb.  1872,  and 
his  will  was  proved  on  the  6th  March  1872. 

All  the  executors  nnmed  in  the  will  proved  and 
acted  in  the  trusts.  On  the  9th  March  1885  two 
new  trustees,  W.  S.  S.  Savile  and  E.  D.  S.  S. 
Savile,  were  duly  appointed  tmstees  of  the  said 
will  in  the  place  of  Henry  Ford,  who  retired. 

Marion  Dykes  died  on  the  16th  April  1886. 

The  tmste^  being  desirous  of  appointing 
separate  trustees  of  the  50,000^  legacy,  took  out 
this  criginatin^  summons,  asking  "  that  the 
following  question  arising  in  the  execution  of  the 
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trusts  of  the  said  will  may  be  determined  under 
B.  S.  G.  Order  LY.,  sub-sect,  ig),  that  is  to  say, 
whether  the  trustees  of  the  uaid  will  are  authorised 
and  empowered  under  the  provisions  of  the  said 
will  or  otherwise  hy  law  to  retire  or  be  discharf^d 
from  the  trusts  of  such  will  so  far  as  the  same 
relate  to  the  aforesaid  legacy  of  50,0001.  and  to 
appoint  a  separate  set  of  trustees  of  snch  legacy 
or  of  the  trusts  of  the  said  will  relating  thereto, 
the  plaintiffs  themselves  remaining  trnateea  of 
the  rest  of  the  pn^wrty,  sabject  to  the  tnuts  of 
the  said  will. 

The  beneficiaries  nuder  the  trusts  of  the  legacy 
of  50,0001.  were  made  defendants  to  the  sum- 
mons. 

The  will  contained  a  power  to  appoint  new 
tinateeB,  but  no  power  to  appoint  separate  sets 
for  different  parts  of  the  property. 

Sect,  fi  of  the  ConTeyancing  Act  1882  (45  A  46 
Yiot.  e.  39,  provides  that : 

On  aa  appointment  of  new  trustees  a  separate  set  of 
tnwteea  may  be  appohited  for  any  put  of  toe  troat  pro- 
perty held  on  tmsta  diatinot  from  tiiose  relating  to  any 
other  part  or  parte  of  the  trnst  property ;  or  if  only  one 
trustee  was  ori^inaUy  apoointed,  then  one  separate 
traeteemay  be  so  appointea  for  the  first-mentionea  part. 

Ingle  Joyce  for  the  summons. — ^The  trusts  of  this 
legacy  of  60,0001.  are  entirely  different  from  the 
trusts  of  the  rest  of  the  will.  The  only  question  is 
whether  the  sepanite  appointment  can  he  made 
whoi  all  the  old  tmstees  continue  to  act  for  the 
reaidueof  thepn^rtf.  InWolstenholme's  Settled 
Land  Act  (2nd  edition),  p.  14^  and  Lewin  on 
Trusts  (8th  edition),  p.  667,  it  is  stated  that 
the  section  extends  to  such  a  use  as  the  present, 
and  conv^ancera  generally  have  acted  on  that 
pinion.  In  Re  Paine' t  TrtiatB  (52  L.  T.  Rep.  N.  S. 
323 ;  28  Ch.  Bit.  725)  the  appointment  was  made, 
bnb  that  was  a  petition  under  the  Trustee  Act, 
and  there  could  m  no  doubt  that  the  Court  had 
jurisdiction. 

B.  E.  Bobbs  for  the  beneficiaries  under  the 
trusts  oi  the  legacy. — The  cesluis  qve  trutt  are 
satisfied  with  the  present  tmstees^  but  do  not 
object  to  the  appointment. 

"NoBaH,  J. — I  do  not  think  that  the  appointment 
contemplated  in  this  case  comes  within  the  eoape 
of  the  section  which  has  been  referred  to.  Jaia 
Lordship  read  sect,  set  ont^  above.]  What 
seems  to  be  contemplated  there,  is  the  retirement 
of  idl  or  some  of  the  old  trustees,  a  difficulty  in 
getting  new  tmstees  to  undertake  the  entire 
trusts,  and  the  expediency  of  dividing  the  trusts 
in  order  to  get  over  that  difficulty.  I  do  not  see 
that  the  section  contemplates  the  creation  for  the 
first  time  of  a  separate  trust  of  part  of  the  pro- 
perty when  the  existing  trustees  are  not  retiring. 
The  words  *'  on  an  appointment  of  new  trustees  ' 
point  to  the  power  being  used  only  where  new 
tmstees  are  heing  appointed,  and  old  trustees 
ceasing  to  act.  ^is  case  is,  in  my  opinion,  an 
an  attonpt  to  read  the  words  of  the  section  as  if 
they  were  "  on  any  occasion  whatever  in  which  it 
is  considered  expedient "  a  separate  set  of  trustees 
may  be  appointed.  That  is  not  what  the  section 
says,  and  if  that  had  been  what  the  Legislature 
meant  it  would  have  been  easy  to  sa^r  it.  Of 
conrse,  one  mi^ht  easily  conceive  oases  in  which 
it  might  be  desirable  to  appoint  separate  tntstees 
of  put  of  the  prop«*ty,  while  the  old  tmstees 
continned  to  act  fcn>  the  rest,  bat  snoh  oases  are 


not  very  common,  and  I  do  not  think  they  are- 
within  the  powers  of  the  Act. 

Solicitors,  /.  E.  Fox  and  Go.,  for  S.  and  J. 
Ford,  Exeter ;  Mvrra/f/i  Mviehing*  and  SfiHtny. 


Wedneiday,  April  27. 
(Before  Koxth,  J.) 
Be  Hekdbt  ;  Watson  v.  Blaxxkbt.  (a) 

Chariiahle  legacy — Gift  for  church  clock — Mori— 
i>ia\n—4S  Geo.  3.  e.  108. 

A  tettcUor  devieed  and  begueaihed  hu  real  and  per'  ■ 
aonal  eatate  to  a  truetee  upon  trust*  for  convert 
sion,  and  to  pay  fAe  retidue  of  »ueh  fmrneys  to 
the  vicar  and  ehttrehwardent  t4  two  eftttreftcv,  to* 
be  applied  by  them  iowardt  tM  ekovr  fond  or  a> 
new  aockfor  the  tower,  according  to  thediaere^UM 
of  the  trutieet.   It  apj^eared  that  the  dock  {fime- 
of  the  dmrelua  mentioned  vrns  in  good  repair, 
out  thai  <4      oiktr  vtu  an  old  and  very  inferior' 
one,  and  that  a  turn  of  2001.  would  be  neeesMry 
for  eupplying  a  new  clock  in  iie  place. 

Held,  thai  the  gift  for  a  new  elode  came  within  43* 
Geo.  3,  c.  108,  and  that  the  sum  of  2001.  might  h&  • 
lawfully  applied  for  that  putpoee  out  of  thm 
impure  pereonal  ettate,  but  thcU  the  gi^  far  tk» 
choir  fund  wat  void  under  the  Mortmain  Ada  am 
to  io  mwh  of  the  residue  of  the  teetator'a  estate  am- 
consisted  of  impure  personalty  and  the  proceeds 
of  sale  of  realty. 

William  Hekdbt,  by  his  will,  dated  the  20th.. 
April  1881,  after  giving  certain  legacies,  devised 
and  bequeath^  his  real  estate,  and  also  his- 
personal  estate,  nnto  and  to  the  use  of  Jamea- 
Watson,  his  heirs,  executors,  and  administrators^ 
upon  trust  for  conversion,  and  ont  of  the  moneya- 
to  arise  from  the  sale,  calling  in,  and  conversion, 
of  his  real  and  personal  estate,  to  par  his  fimeral 
and  testamentary  expenses  and  d&ta  uid  tha- 
legacies  and  snms  of  money  thereinbefore  by  hinx 
bequeathed,  and  to  pay  the  residae  of  snch 
mmeys  unto  the  vicar  and  charchwwrdens  for  the- 
time  being  of  the  Frioi^  and  Christ  Church  of 
Bridlington,  to  be  applied  by  them  towards  the- 
choir  fund  or  a  new  clock  for  the  tow^,  accordiiig' 
to  the  discretion  of  his  tmstee. 

The  testator  died  on  Aug.  1, 1883,  and  probata 
of  his  will  was  granted  on  the  4th  Dec.  1^3. 

An  action  was  commenced  for  the  administra- 
tion of  his  estate,  and  judgment  was  given  therein.. 
on  the  Ist  Feb.  1884.  The  real  estate  was  sold, 
and  personal  estate  got  in. 

It  appeared  from  the  chief  clerk's  certificate^ 
filed  the  17th  March  1886,  that  the  value  of  the 
pure  personal  estate  of  the  testator  consisted  of 
2711.,  the  impure  personal  estate  consisted  of 
48441.,  and  the  real  estate  of  6401. 

It  appeared,  alao,  that  there  were  two  chnrtJies- 
in  Bridlington,  one  known  as  St.  Mary's  Priory 
Church,  and  the  other  as  Christ  Church,  and  there - 
was  a  clock  in  the  tower  of  each  of  these  chnrdMs. 
The  one  in  the  Friory  Church  was  in  good  repair,, 
bat  the  one  in  Christ  Chnrch  was  an  old  and  Teiy 
inferior  clock,  and  the  reasonable  cost  of,  ana- 
incidmt  to,  providing  and  fixing  a  new  one- 
wonld  be  about  200^ 

There  was  a  choir  fnnd  at  the  Priory  Church 
vested  in  the  ohurchwardens,  and  supported  by 
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weekly  Sunday  offertories.  There  waa  no  choir 
fund  at  Christ  Church. 

The  question  arose  whether  the  sum  necessary 
for  repairing  the  clock  in  Christ  Chnrt^  conld  be 
prorided  out  of  the  mixed  personalty  under  43 
Geo.  3,  c.  108. 
The  material  part  of  the  statute  is  as  follows : 
All  aad  ermy  person  and  persoiu  luiTing  in  his  or  their 
own  iwtt  any  esteie  or  interest  in  poaMtBsioa,  rerersioo, 
or  oonPBgMigy  of  or  in  any  lands  or  tanementa,  or  of 
My  loopertr  of  or  in  any  gtwds  or  chattels,  shall  hare 
fnll  power,  lioance,  and  authority  at  his  and  iiieir  will 
or  meamze  hy  deed  enrolled  in  sacb  manner  and  within 
snoh  time  a«  is  diracted  in  England  by  the  statnte  made 
withe  twenty-seTenth  year  of  the  reiyn  of  King  Henry 
vm.,  and  in  Ireland  by  the  statnte  made  in  l£e  tenth 
year  of  the  reign  of  Xing  Charles  I.,  for  inrolment  of 
Darsaina  and  BaJes.  or  by  his,  her,  or  their  lart  will  or 
teatament  in  writing  duly  axeonted  acowding  to  law, 
anoh  deed  or  saoh  will  or  testament  being  ezeoated  thxee 
calendar  months  at  least  before  the  death  of  snob 
ffruitor  or  testator,  inolnding  the  days  of  the  exeontion 
uid  death,  to  give  aad  grant  to  and  vest  in  any  person 
or  pMSons,  or  body  politick  or  oorp<»ate,  and  Uieir 
neira  and  sncoessora,  ail  snoh  his,  her,  or  tuir  estate, 
**'^'  or  property  in  snoh  landa  or  tenements  not 
eioeeding  fiye  aorea,  or  goods  and  chattels,  or  any  part 
or  parta  thereof  not  ezoeeding  in  Talne  SOW.,  for  or 
towards  the  erecting,  rebuilding,  repairing,  purchasing, 
or  providing  any  ohnroh  or  chapel  wliere  Mo  liturgy  and 
ritoa  of  the  said  united  ohnron  are  or  shall  be  nsed  or 
oOMTved  .  .  .  and  anoh  pnaon  and  perwms,  bodies 
politick  and  corporate,  and  their  heirs  and  anooesaors 
rMpeotiTely,  shall  have  full  capacity  and  ability  to  pur- 
chase, receive,  take,  hold,  ana  enjoy  for  the  purposes 
aforesaid  as  well  from  anch  persona  as  ahall  m  so 
charitably  diaposed  to  give  the  same  as  from  all  vthar 
persons,  bodies  politick  or  corporate,  any  lands  or  tene- 
ments, goods  or  chattela,  without  any  licence  or  writ  of 
ad  quod  damnum,  the  Statnte  of  Mortmain,  or  any 
other  statute  or  law  to  the  contrary  notwithataiiding. 

C.  T.  Simpton  for  the  tmatees. 

T.  B.  WarringUm  for  the  vicars  and  oburoh- 
wardena  of  the  churches. — The  supplying  a  clock 
is  within  the  statute  43  Gea  3,  c.  1%  and  may  be 
pud  for  out  of  the  impure  personalty: 

Sintutt  V.  Berbert,  26  L.  T.  Bep.  K.  8.  7 :  7  Ch. 
Div.  232  i 

C^npn^  V,  Davy,  40  L.  T.  Eep.  If.  S.  189 ;  11  Ch. 

So  much  of  the  ultimate  residue  as  conaiata  of 
pure  personalty  may  be  applied  towards  the  choir 
fund.  A  decree  should  be  made  similar  to  that  in 
Atherton  v.  Merriman,  Seton,  vol.  i,  p.  584. 
^Nalder  for  the  heir-at-law  of  the  testator.— 
The  Act  has  been  held  to  apply  to  church  bells, 
but  not  to  a  church  clock.  Bells  are  necessary, 
but  a  clock  is  not  so.   He  referred  to 

r^Aonv.  Tkomat,  65  L.  T.  Bep.  K.  8.  547 ;  3S  Ch. 

^  North,  J.— I  think  the  gift  of  pure  personalty 
18  good,  and  the  gift  of  impure  peraonaJty  is  bad, 
80  far  aa  regards  the  choir  fund,  bat  it  is  good  as 
regards  the  gift  for  supplying  a  new  clock.  As 
the  Act  43  Geo.  3,  c.  108,  allows  a  gift  to  the  ex- 
tent  of  SOW.  for  repairing  a  church,  2001.,  which 
IS  the  Bum  found  to  be  necesBary,  maybe  paid  out 
of  the  impure  personalty  for  supplying  a  new 
clock  at  Christ  Church.  The  gift  for  the 
choir  fund  is  only  good  to  the  extent  of  the  pure 
personalty. 

Solicitors :  for  the  tmstees  and  the  heir-at-'Iaw, 
CoUyer,  Britiow,  and  Co.,  agents  for  Watttm,  Son», 
and  Carriek,  Hull ;  for  the  vicars  end  church- 
wardens, CT0$8man,  Crontman,  and  Prichard, 
sgents  for  Bieh<trdt<m  and  Son,  Bridlington. 


QUEEN'S  BENCH  DIVISION. 

April  2,  4,  and  22. 
(Before  Hawkins  and  Smith,  JJ.) 
Be  Tbx  Ban  on  the  Estatb  or  thb  New 
Universitt  Club.(o) 
Revenue — Ctielom$  and  Inland  'Revenue  Act  1885 
— Duty  on  property  of  bodiet  corporate  and 
unincorporate  —  Exemption  —  Memher'e  social 
chib,  property  of— Entrance  fee§  and  aubscrtp- 
iiona — Ikmd*  voluntarily  con/ri&utod— 48  4/d 
Vict.  e.  61,  ».  11,  8ub-aect.  6. 

The  entrance  fees  arui  eubecriptiojw  of  an  ordinary 
membera'  eocial  club  are  not  voluntary  contribu^ 
Hons  within  the  meaning  of  aub-sect.  6  of  sect.  11 
of  Ihe  Gustotna  and  Inland  Revenue  Act  1885, 
the  object  of  such  paymenia  being  to  secure  to  the 
payers  the  right  to  certain  privileges  and  benefits 
eonferred  by  mmhersk^. 

The  annual  value  or  tncoms  arinng  from  property 
acquired  by  $uek  funds  becomes  ivAU,  subject  to 
the  proper  dedutium;  to  the  annual  duty  Uoiable 
under  sed.  11  of  fAe  above  Act. 

A  wuT  of  summons  was  issued  pursuant  to  the 
Crown  Suits  Act  1865  (28  &  29  Vict.  c.  104),  s.  6& 
(which  is  applied  by  sect.  19  fl)  of  the  Gnstoms 
and  Inland  Bevenue  Act  1885  to  cases  under 
that  Act),  directed  to  the  secretary  of  the  New 
University  Club,  claiming  delivery  of  an  account 
upon  oat£i  of  all  the  real  and  personal  property 
wnich  belonged  to  of  was  vested  in  the  club,  or 
in  any  trustee  or  other  person  on  behalf  of  the 
club,  during  the  yearly  period  ending  on  the 
5th  April  1885,  and  of  the  gross  annaal  value, 
income,  or  profits  of  snch  property  which  accrued 
to  the  club  in  the  same  yearly  period,  and  of  all 
deductions  claimed  in  respect  thereof,  whether 
as  necessary  outgtnngs  or  under  the  exemptiona 
allowed  by  the  Act. 

The  secretu7  entered  an  appearance,  and  filed 
an  aflSdavit  in  answer  to  the  writ,  and  on  the 
18th  and  20th  Dec.  1886  cause  was  shown  on 
behalf  of  the  olnb  against  rendering  the  account 
required  by  the  writ  and  payment  m  the  duty. 

The  Court  (Huddleston,  B.  and  Smith,  J.)  were- 
of  opinion  that,  by  sect.  15  (1)  of  the  Customs 
and  Inland  Bevenue  Act  I880,  an  aocQunt  must 
be  delivered,  and  the  case  stood  over  for  thab 
purpose. 

An  account  was  accordingly  delivered,  which, 
after  deducting  from  the  total  annnal  value, 
income,  or  profits  of  the  property  the  annual  de- 
ductions or  outgoings,  showed  a  net  annual  value,, 
income,  and  profits  of  2661. 15t.  lOd.  in  respeft  of 
which  total  exemption  from  duty  was  claimed  by 
virtue  of  the  sixth  exemption  in  sect.  11  of  the 
Cnstoms  and  Inland  Bevenue  Act  1885. 

Sir  R.  Webster,  Q.C.,  A.-G.  {Dicey  with  him), 
appeared  for  the  Crown. 

A.  Charles,  (^.C.  {Archibald  with  him)  appeared 
for  the  club. 

The  facts  of  the  case  and  the  a^^ments  used 
are  sufficiently  set  forth  in  the  judgments  of  the 
learned  judges.  Our.  adv.  vuU. 

April  22. — Hatkims,  J. — The  question  in  this 
.case  is  whether  the  property  of  the  New  Univer- 
sity Club  is  chargeable  with  the  duty  imposed 
on  the  bodies  corporate  and  unincorporate  by 

(«)  Beportad  .iij  W.  P.  ErsRSLKT,  Esq., 
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Castoms  and  Inland  Revenue  Act  1885  (48  &  49 
Yict.  c.  5]),  part  2.  Before  the  passing  of  that 
Act  bodies  corporate  and  nnincorporate  escaped 
all  liability  to  probate,  legacy,  or  saccession  duties, 
for  this  simple  reason — they  do  not  die,  and  so 
no  such  duties  ever  become  payable,  as  they  do  in 
the  case  of  private  individuals  dying  possessed  of 
property.  The  11th  section  of  the  Act  above 
referred  to,  after  reciting  the  existence  of  this 
state  of  the  law.  declares  that  it  is  expedient  to 
impose  a  doty  on  the  pnqwrty  of  such  bodies  by 
way  of  compensation  to  the  Itevenne;  and  then 
proceeds  to  enact,  "  that  there  shall  be  levied  and 
paid  to  Her  Majesty  in  respect  of  all  real  and 
personal  property  which  shall  have  belonged  to 
or  been  vested  in  any  body  corporate  or  nnin- 
corporate daring  the  yearly  period  ending  on  the 
5th  April  1885,  or  during  any  snbseqnent  yearly 
period  ending  on  the  same  day  in  any  year,  a 
duty  at  the  rate  of  6  per  cent,  upon  the  annual 
value,  income,  or  profits  of  such  property  accrued 
to  such  body  corporate  or  nnincorporate  in  the 
same  yearly  period,  after  deducting  therefrom 
all  necessary  outgoings,  including  the  receivers' 
remnneratton,  and  costs,  charges,  and  expenses 
properly  incurred  in  the  management  of  snch 
■jpToperby."  Then  fidlow  certain  exempti<His  from 
soch  dnty  in  favour  of  {inttv  alia)  property 
of  the  description  ftdlowing,  that  is  to  say, 
"  (6)  propertv  acqntrod  by  or  with  funds  ralun- 
tuily  ocmtribnted  to  any  body  corporate  or  unin- 
corporate  within  a  period  of  thirty  years 
immediately  preceding. '  The  New  University 
Clnb  was  founded  in  the  year  1864.  It  is  a 
members'  clab  regnlated  by  certain  printed  rales. 
By  rule  16:  Every  member  "on  his  admission 
sball  pay  an  entrance  fee  of  thirty  guineas  besides 
the  annaal  subscription  for  the  current  year." 
By  rule  17:  "An  annual  subscription  of  eight 
guineas  shall  be  dne  and  parable  from  each 
member  on  the  1st  Jan.  in  each  year."  By  rule 
18 :  "  No  member  shall  be  admitted  to  any  of  the 
benefits  or  privileges  of  the  club  until  he  sfasU 
have  paid  his  entraooe  money,  and  first  annual 
Bubseription."  That  rale  th«i  goea  on  to  say, 
"  as  every  member  will,  on  sncfa  payment,  become 
entitled  to  the  benefits  and  rniviteges  of  the  clnb, 
snch  paymmt  will  be  ocmsiaenid  as  a  declaration 
of  his  submission  to  the  rules  and  regulations  of 
the  club."  By  rule  20:  "  Any  member  intending 
to  withdraw  his  name  from  the  club  shali  give 
notice  in  writing  to  the  secrccary  on  or  before 
the  Ist  Jan.  of  his  intention  so  to  do ;  or  other- 
wise he  shall  be  liable  to  pay  bis  snbscription  for 
the  current  year,  whether  he  shall  have  been  in 
the  club-house  or  not."  By  the  22nd  and  23rd 
rules  the  names  of  members  who  have  not  paid 
their  subscription  shall  be  put  up  in  the  two 
principal  club-rooms;  and  if  the  annoal  subscrip- 
tion of  any  member  is  not  paid  on  or  before  the 
Ist  March  his  name  shall  be  erased  from  the 
list  of  members.  By  rule  25,  the  funds  and 
property  of  the  club  are  to  be  vested  in  three 
trustees  and  their  successors.  In  the  clnb-honse 
members,  subject  to  certain  regulations,  are 
entiUed  to  all  the  nsoal  privileges  of  a  social 
London  clnb,  inclndiQg  that  of  entertaining 
strangers.  The  property  of  the  club  consists  of 
the  leasehold  interest  in  the  house  and  premises 
occupied  by  the  club  in  St.  James'-street  and 
Arlington-street,  under  two  leases  dated  in  1666 
and  1869,  and  also  of  fnznitiu^  plate,  linen. 


books,  &C.  The  club-honse  occupies  tlie  site  on 
which  in  1864  stood  four  houses,  viz.,  Nos.  57  and 
58,  St.  James' -street,  and  Nos.  10  and  11,  Arling- 
ton-street. In  1864  the  clnb  purchi^ed  the 
residue  of  an  existing  lease  of  the  St.  Jsmea'- 
street  houses,  subject  to  a  rent  of  5001.,  for  the 
sum  of  5500!.,  all  of  which  was  paid  out  of 
members*  entrance  fees  and  subscriptions.  In 
1865  and  1866  the  club  purchased  the  residiiea 
<]i  two  existing  leases  (tt  the  Arlii^ton-strMfe 
honses,  aabjecfe  to  die  rents  in  the  aggr^ate  of 
2t0(.,  for  sums  amounting  t<^ether  to  29201., 
which  amount  was  also  paid  oat  of  entrance  fees 
and  snbscriptions.  On  the  24th  March  1866  the 
club  agreed  with  the  reversioner  of  the  St. 
James'-street  houses  for  a  fresh  lease  of  that 
property  for  a  term  of  sixty  and  a  quarter  years 
from  the  24th  Jnne  3865,  at  a  rent  of  7001.,  the 
club  agre^g  to  expend  70002.  in  building  a  house, 
&c.,  on  that  site ;  this  lease  was  granted  in  18^. 
On  the  15th  Nov.  1866  the  reversioner  cf  the 
Arlington-street  houses  eranted  a  fresh  lease  of 
them  to  the  clnb  for  sixty-four  years  from  the 
24th  June  1865,  at  a  rent  of  500f.,  the  club  cove- 
nanting to  expend  50001.  at  least  in  erectii^  the 
portion  o£  the  club-house  now  standing  on  tbat 
sit^.  The  result  of  ^ese  transactions  was, 
clnb  acquired  for  a  long  term  the  site  of  tlieir 
present  honse  at  rentals  amounting  to  1200L 
with  the  obli^tion  to  expend  soma  amoontisg  to 
12,0001.  in  budding  upon  it.  In  accordanoe  widi 
their  covenant  and  agreement,  the  clob  er«cted 
the  present  club-house  and  premises  at  a  cost  of 
about  26.0001.,  and  sncfi  bouse  and  premises  were 
completed,  and  the  last  payment  was  made  to  the 
builders  on  the  31st  Bee.  1868.  The  entrance  fees 
and  subscriptions  were  not  of  sufficient  amount 
to  pay  the  cost  of  building  as  the  works  pro- 
ceeded, and  accordingly,  by  a  resolution  passed  at 
an  extraordinary  general  meeting  on  the  2lBt 
Jan.  1665,  the  committee  were  empowered  to 
borrow  a  sum  not  exceeding  15,000?.  in  order  to 
defray  the  expenses  of  building.  Under  this 
authority  the  committee,  during  the  years  1866, 

1867.  and  18^,  issued  to  members  of  the  clnb 
debentures  to  the  aggregate  amount  of  14.480/. ; 
these  were  to  be  a  chu'ge  on  the  honse  and  other 
property  of  the  club,  and  the  holders  of  them 
were  to  look  only  to  the  fnnds  and  property  of 
the  club  for  payment  of  the  money  thereby 
secured.  During  the  years  1867  and  1868  the 
committee  issued  further  similar  debentures  to 
the  extent  of  3095{.  The  aggregate  amonni  of 
ail  the  debentures  so  issued  was  17,575(. ;  they 
were  issued  only  to  members  of  the  club.  The 
payments  made  to  the  builders  during  the  years 
1866,  1867,  and  1868  amounted  to  25,8911.,  to 
which  must  be  added  a  som  of  3211.  paid  to  the 
architect  in  the  year  1869,  making  the  total  cost 
of  the  building  26,2121.  In  addition  to  the  sums 
raised  bv  the  debentures  the  only  available  funds 
of  the  club  were  derived  frun  oitrance  fees  and 
subscriptions;  these  between  the  years  1864  and 

1868,  both  inchisive,  amounted  to  48,7981.  7j.  9d. 
The  whole  of  the  club  money,  whether  derhned 
from  entrance  fees,  subscriptions,  or  adranoes  on 
debentures,  were  paid  into  one  general  account  at 
the  bankers  of  the  club,  and  the  cheques  by  which 
the  builder  was  paid  were  drawn  on  that  account. 
It  is  very  certain  that  sums  far  in  excess  of  the 
70001.  and  5000^  required  to  be  expended  on  the 
St.  James*  and  the  Arlingtoa^trsM  sitaf  wve 
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expended  on  those  sites  respectiTely ;  but  whether 
those  amounts  were  paid  out  of  funds  derived 
from  entrance  fees  and  subscriptions,  or  were 
raised  by  debentnres.  it  is  quite  impossible  to  say 
from  the  statRments  before  us ;  this  could  only 
be  arrived  at  (if  at  all)  by  a  very  careful  analysis 
of  the  banking  account,  which,  I  think,  is 
unnecessary  for  the  purpose  of  the  question  we 
hare  to  determine.  It  is,  however,  beyond  doubt, 
that  a  Bubstaotial  portion  ot  the  money  pud  to 
the  builder  must  Inve  c<»fie  from  entrance  feea 
and  Bubscriptions,  for  the  total  amount  paid  to 
the  builder  was  25^11.,  whenas  the  aggrente 
amount  of  tbe  debentures  was  but  17,6751^ 
leaving  a  balance  of  8316Z.  which  could  only  have 
been  paid  out  of  such  fees  and  subscriptions.  Of 
the  debentures  it  must  be  taken  as  a  fact,  that 
the  whole  of  the  second  issue  (30951.)  was  paid 
ofE  out  of  entrance  fees  and  subscriptions  between 
the  years  1870  and  1876;  and  tbat  of  the  first 
issue  (14,480^.)  49701.  was  paid  off  in  a  similar 
manner  before  the  end  of  the  year  1884,  leaving 
a  balance  of  95101.  of  the  debenture  debt  then 
due.  Upon  thi^  state  of  facts  the  question  arises 
whether  the  Kew  University  Club  has  established 
its  claim  to  exemption  from  psyment  of  the  duty 
imposed  on  the  property  o£  bodies  corporate  and 
immeorporate  by  the  Act  of  1885,  upon  the 
ground  that  its  club-house  and  property  were 
''acquired  b;^  or  with  funds  voluntarily  con- 
tributed "  to  it  within  the  true  interpretation  of 
the  6th  exemption.  That  the  club  is  a  "body 
nnincorporate  within  tbe  meaning  of  the  Act  is 
clear  (see  interpretation  clause,  sect.  12) ;  and  it 
is  e(|nally  clear  tbat  all  its  property  has  been 
acquired  within  thirty  years.  For  the  Crown  it 
was  argued  against  the  exemption,  first,  that 
assuminff  tbe  club  property  to  have  been  wholly 
ac^uire<r  by  means  of  entrance  fees  and  sub- 
ficnptioQS,  such  fees  and  subscriptions  were  not 
voluntary  contributions  within  tlie  meaning  of 
the  6ch  exemption ;  secondly,  that  inasmuch  as  a 
great  portion  of  the  money  expended  in  the 
acquisition  of  the  property  was  nused  by 
debentures,  to  that  extent  at  least  the  property 
cannot  be  said  to  have  been  so  acquired.  It  wil^ 
I  think,  be  convenient  to  dispose  of  the  latter 
contention  before  discussins  the  more  universally 
important  question.  If  the  buildings  and  firoperty 
had  been  wholly  acquired  by  money  raised  by 
debentures  charged  (as  debeatures  were  in  this 
case)  upon  the  property  so  acquired,  I  should 
have  felt  but  little  difficulty,  as  long  as  the 
debentures  remained  unpaid,  in  coming  to  the 
conclusion  that  the  property  could  not  be  said  to 
be  acquired  by  voluntary  contributions.  In  such 
case  the  property  would  have  been  acquired 

{mrely  with  borrowed  money— advanced  by  tbe 
ender  upon  the  security  of  the  property  alone — 
no  personal  liability  oeing  imposed  on  any 
mfmber  of  the  club.  -  This  appears  on  the  face 
of  the  debentures,  the  form  of  which  is  before 
wte.  The  fact  that  the  debentnrea  were  only 
issued  to  members  of  the  club  to  my  mind  makes 
no  difierence ;  for,  as  regards  each  debenture  and 
the  security  for  the  sum  represented  by  it,  the 
mnnber  holder  of  it  would  have  stood  in  no 
better  or  other  position  than  he  would  have  held 
had  he  been  a  mere  stranger ;  the  money  advanced 
by  him  could  not  by  any  straining  of  language  have 
been  u^ed  a  "  voluntary  contribution/'  it  would  | 
have  been  sunply  money  lent,  with  the  intention  i 
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that  it  should  be  repaid  with  interest ;  and  in  the 
meantime  secured  so  far  as  the  property  would 
afford  security.  As  soon,  however,  as  the  deben- 
tures were  paid  off,  whether  wholly  or  in  part, 
out  of  the  entrance  fees  and  subscriptions  to  the 
extent  to  which  they  were  so  paid  off,  I  think  the 
property  would  have  been  acquired  by  and  with 
such  fees  and  subscriptions ;  such  is  the  view  I 
shoold  have  taken  had  the  secondpoint  been  the 
(miy  one  for  our  consideration.  The  £n*eat  ques* 
tion  however  is,  not  whether  the  club^use  and 
property  baa  been  acquired  by  the  entrance  fees 
and  subscriptions  of  the  members,  bat  whether 
such  fees  and  subscriptions  were  voluntary  con- 
tributions within  the  meaning  of  the  exemption. 
This  question  is  not  entirely  free  from  difficulty, 
and  such  authorities  as  there  are  upon  it  are  nc^ 
altogether  satisfactory.  In  the  course  of  the 
argument  we  were  expressly  asked  to  observe 
that  there  is  a  difference  between  a  "gratuitous  ** 
act  and  a  "voluntary"  one,  and  that  the  statute 
speaks  of  funds  "  voluntarily,"  and  not  "  gratui- 
tously "  contributed ;  that  it  is  purely  at  the 
option  of  every  man  elected  a  member  of  a  club 
to  take  up  his  membership  by  pacing  his  entrance 
fee  and  subscription,  or  not,  as  be  pleases ;  and 
tberefora  if  he  docs  take  it  up  by  making  such 
payments  it  is  a  mere  voluntary  act,  and  the  pay- 
ment is  a  mere  voluntary  payment.  I  am  not 
prepared  to  assent  to  that  proposition.  True  it 
is,  no  man  can  be  made  a  member  of  a  club 
against  his  will,  his  consent  iherefore  is  purely  a 
voluntary  act;  bat  that  does  not,  to  my  mind, 
make  the  payment  which  is  a  condition  precedent 
to  his  being  permitted  to  avail  himself  of  the 
privileges  of  his  membership  a  voluntary  pay- 
ment, any  more  than  tbe  payment  for  admission 
to  a  theatre  could  be  said  to  be  voluntary.  It  is 
purely  an  act  of  the  will  to  desire  to  ^o  to  a 
theatre,  but  the  payment  for  admission  is  a  con- 
dition farced  upon  a  person  who  so  desires  before 
his  wish  can  be  gratified.  AVhat  is  the  substantial 
difference  between  the  two  cases  P  In  the  one  a 
man  pays  the  price  of  a  ticket  to  witness  the 
performance  in  a  theatre ;  in  the  oHher  he^  pays 
a  fixed  sum  of  money  as  the  price  of  his  title  to 
enjoy  the  luxuries,  comforts,  and  conveniences  of 
a  club.  Suppose  a  club  established  tbe  rules  of 
which  retjoired,  besides  an  entrance  fee,  an  annual 
subscription  of  2001.,  in  return  for  which  each 
member  was  entitled  to  a  bedroom  and  his  board 
in  addition  to  the  other  amenities  of  the  establish- 
ment, could  the  money  paid  as  the  price  of  these 
necessaries  and  comforttt  of  life  be  deemed  to  be 
mere  voluntary  payments  P  I  unhesitatingly  say 
"  no."  I  confess  I  am  very  much  disposed  to  the 
opinion  that,  on  payment  of  the  entrance  fee  and 
subscription  for  the  current  year,  a  contract  to 
pay  the  next  annual  payment,  unless  the  member 
withdraws  in  the  meantime,  is  established,  and 
that  thenceforth  the  member  is  as  much  bound 
by  the  rules  of  the  club  to  pay  his  subscription 
(see  rule  lEQ  as  he  is  entitled  to_  the  privu^^ 
coi^erred  on  him  by  his  membership.  The  case  of 
Baggett  v.  Bitkop  (2  G.  &  P.  343)  is  an  authority 
for  saying  that  an  action  will  lie  for  a  subscrip- 
tion due  from  a  member  of  a  proprietary  club. 
I  would  not,  however,  be  onderstood  to  lay  down 
as  a  general  rule  that  a  member  may  be  sued  for 
his  subscription;  for  much  must  depend  upon 
I  the  rules  of  eadi  particular  club,  and  I  am  not 
1  prepared  to  say  that  the  entrance  fees  and  first 
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year's  subscription  could  be  sued  for  at  all,  for  an 
elected  member  has  an  option  to  accept  or  refuse 
the  membership  offered  him ;  but  once  folly 
admitted  as  a  member,  I  see  no  reason  why  he 
should  not  be  bound  to  fulfil  all  the  obligations 
imposed  upon  him  by  the  rules  to  which  ne  has 
ffiven  his  submission  as  put  of  the  consideration 
for  the  benefits  he  has  acquired  a  right,  so  long 
ss  he  continues  a  member,  to  enjoy.  Every 
contract  is  the  result  of  a  voluntary  agreement, 
and  yet  it  is  difficult  to  see  how  moneys  paid 
under  an  obligation  imposed  by  snoh  contract 
can  be  «ud  to  be  a  volnntarr  payment.  In  the 
oourse  of  the  argument  my  brotner  Smith  pat 
the  case  of  a  person  going  into  a  shop  and  putting 
down  on  the  counter  half-a-crown  for  a  pair  of 
cheap  gloves.  In  one  sense  his  putting  down  the 
coin  and  allowing  the  shopkeeper  to  take  it  up 
may  be  said  to  be  voluntary  acts,  because  he  was 
not  obliged  to  put  his  money  down,  or  allow  the 
shopkeeper  to  take  it  up;  but  nobody  in  his 
senses  would  speak  of  them  as  tuch,  for  the  pay- 
ment was  made  subject  to  a  condition  that  the 
gloves  should  be  given  in  exchange.  1  know  it 
may  be  asked,  for  what  object  can  property  be 
acquired  by  voluntary  contributions  so  as  to  give 
effect  to  the  6th  exemption  if  such  associations 
as  clnbs  are  not  within  it  P  for  property  applied 
to  religions  and  charitable  purposes,  and  for  the 
1H*omotiott  of  literature,  education,  sciooce,  and 
the  fine  arts,  are  expressly  provided  for  by 
exemption  3.  Without  attempting  a  definition, 
I  would  say  (amongst  other  things)  property 
acquired  for  the  mere  innocent  amnsement  and 
recreation,  or  for  promoting  the  general  health 
and  comfort  of  the  public,  from  which  no  special 
-advantage  or  benefit  is  sought  to  be  derived  by 
the  contribution  to  the  funds  raised  for  its 
-acquisition.  For  instance,  a  jjeople's  palace,  a 
public  lecreation  ground,  or  public  Imths  and 
washhouses,  or  other  institutions  of  a  like  nature. 
All  the  cases  cited  (except  the  Scotch  case)  to  my 
mind  turned  upon  the  interpretation  of  the  words 
annual  voluntary  contributions  "  used  in  sect.  1 
of  6  A  7  Yiot.  c.  36,  which  exempted  from  rates, 
buildings,  &c.,  belonging  to  any  society  inatituted 
for  the  purposes  of  science,  literature,  or  the 
fine  arts  exclusively,  provided  that  such  society 
shall  be  supported  wholly  or  in  part  by  annual 
voluntary  coatributions.  In  the  case  of  Tko 
Churchwardens  of  Sirmingham  t.  Shaio  (10  Q.  B. 
"868)  the  proper^  sought  to  be  rated  was  the 
Birmingham  New  Library,"  belonging  to  a 
society  so  called,  instituted  solely  for  the  purposes 
of  literature — and  was  supported  mainly  by  sums 
paid  on  the  admission  of  members,  and  by  annual 
-subscrlptions-^and  the  advantages  of  the  society 
were  not  confined  to  the  admitted  members  of  it. 
In  delivering  the  judgment  of  the  court.  Lord 
Denman,  said:  "If  the  contributor  was  free  to 
commence  his  contribution,  and  incurs  no  legal 
obligation  to  continue  it  when  he  has  once  com- 
menced,  and  upon  ceasing  to  contribute  will  lose 
no  more  than  the  privileges  of  membership  in 
respect  of  which  he  became  a  contributor,  it 
seems  to  us  that  he  must  he  considered  a  volnn- 
tary  ccmtribntor,  unless  we  add  something  to  the 
idea  of  voluntariness  which  in  ordinary  language 
it  does  not  import."  Assuming,  as  we  do,  the 
flonndnesa  and  correctness  of  that  judgment,  it 
is  not,  in  my  opinion,  at  all  decisive  of  the  pr^nt 
•case.  The  expression  *'  voluntary  contribution  " 


is  not,  as  I  think,  one  to  which  a  fixed  definite 
interpretation  can  be  given  applicable  to  all 
cases.  In  each  case  vrhere  tnis  or  a  similar 
expression  is  used  in  a  statute  the  object-  and 
intention  of  the  Legislature  must  be  consideT*ed. 
I'be  statute  6  &  7  Vict.  c.  36,  was  intended  to 
encourage  and  promote  the  interests  ot  such 
literary  and  scientific  societies  as  were  (amouK 
other  conditions)  supported  wholly  or  in  part 
by  voluntaiy  contributions.  The  sums  paid  on 
admissitm  or  members  and  the  annnal  Babecrip- 
tiona  were  devoted  purely  to  the  support  of  taa 
library  and  the  neeesawry  expenses  of  the  carrent 
year,  and  it  certainly  never  oonld  have  been  in 
the  contemplation  of  the  Legislature  to  exclude 
a  purely  literary  society  from  the  benefit  of  the 
exemption  merely  because  those  by  whose  contri- 
butions  it  was  supported  partook  of  the  advantage 
the  society  was  intended  to  afiord,  and  to  promote 
which  their  own  subscriptions  were  given.  The 
case  of  The  Rutsell  IngtiUiHon  v.  Tfce  Vestry  of 
8t.  Gilet  (3  Ell.  &  B.  416 ;  23  L.  J.  65,  M.  C.)  was 
decided  by  the  conrt  against  the  institution  upon 
the  ground  that  it  was  not  a  "society  instituted 
for  the  purposes  of  science,  literature,  or  the  fine 
arts  exclusively ; "  it  was  unnecessary,  therefore, 
to  determine  whether  the  fnnds  for  its  support 
were  raised  by  "voluntary  contribationit,  bnt 
Lord  Campbell  in  giving  judgment  said,  "  There 
may  be  grounds  for  contending  that  oontribation 
hem  does  not  mean  a  voluntary  annnal  snbscrip- 
tion  or  payment  of  money  for  -value  received,  or 
expected  to  be  received,  by  the  party  paying,  but 
means  a  gift  made  from  disinterested  motives 
for  the  benefit  of  others,"  citing  St.  Panl's 
Epistle  to  the  Komans,  ch.  xv.,  v.  26.  In  The 
Churchwardens,  ^c,  of  St.  Anne,  Wettminater,  v. 
The  Linnean  Society  of  London  (3  Ell.  &  B.  793; 
23  L.  J.  146,  M.  C),  It  was  admitted  that  the 
society  was  inatituted  for  the  purposes  of  science 
exclusively,  bnt  it  was  contended  that  it  was  not 
supported  wholly  or  in  part  by  annual  voluntary 
contributions.  In  fact  it  was  supported  by 
admission  fees  and  contributions  of  its  felIo#s, 
each  of  whom  entered  into  an  ewagement  to 
pay  his  yearly  contribntion.  Lord  Campbell  and 
Erie,  J.  held  that  their  contributions  were  volnn- 
tary.  Lord  Campbell,  without  explaining  how 
his  doubt  in  the  RtuseU  ItuHtiUton  case  was 
removed,  siud,  "  Though  the  Fdtows  are  under 
an  obligation  to  pav  while  they  continue  F^owa, 
the  payment  is  still  voluntary,  seeing  that  the 
obligation  was  incurred  by  a  volnntMy  engage- 
ment from  which  the  Fellows  are  at  liberty  to 
withdraw;"  and  he  added,  "I  do  not  say  that 
even  if  they  had  no  longer  the  power  to  -with- 
draw, the  payment  would  be  the  less  voluntary," 
Erie,  J.  said :  "  This  subscription  is  in  the  nature 
of  a  gift  for  the  purpose  of  science,  nothing 
being  received  back  for  the  personal  profit  of  the 
party  paying,  and  it  is  volnntanr  inasmuch  as  a 
party  withdrawing  his  name  will  cease  to  pay." 
Without  differing  from  the  rest  of  the  court, 
Crompton,  J.  expressed  his  doubts  as  to  the 
sonndneas  ot  theju^ment  on  the  pmnt  nnder 
discussion.  In  The  VenUy  of  8t  JfaryleioM  v. 
The  Zoological  BoeUty  of  London  (3  ElI.ftB.807; 
23  L.  J.  139,  M.C.)  tho  society  waspartly  sup- 
ported by  annual  contributions.  Whether  they 
could  be  treated  as  voluntary  or  not  it  did  not 
become  necessary  to  pronounce  a  judgmenr, 
because  the  conrt  was  of  opinio&nliBt-Uke  Miecta 
Digitized  by 
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of  the  society  were  nob  ezclnsiTely  Boientific.  It 
did  neTcrtheiess  ezpresB  an  opinion  tlutt  the  snb- 
scnptions  were  not  volnnta^  contributions  on 
the  ground,  as  Erie,  J,  pat  it,  that  **  contribationa 
are  not  bo  where  the  intention  is  to  parchase  a 
pnyate  conrenience  "  as  in  the  case  before  them. 
This  is  a  strone  authority  in  snpport  of  the  view 
I  have  taken  of  the  case  before  ns.  In  the  case 
of  Tha  Bradford  Library  and  lAterary  Bociety  v. 
The  Ghurehwardent  of  Bradford  (1  EU.  &  EU.'SS ; 
28  Ij.  J.  73,  K.  C.)  the  society,  which  was  excln- 
sWely  devoted  to  literature,  was  supported  partly 
fratn.  the  parehase  money  of  shares  in  it,  partly 
from  the  annnal  snbscriptions  of  members 
required  to  be  paid  by  a  rule  oi  the  socie^,  and 
partly  from  otner  sonrces;  uid  each  snbscriber 
signed  a  deed  binding  himself  to  obey  the  rules. 
It  was  nrged  against  the  society  that,  inasmuch 
SB  the  anbscribers  were  bound  by  the  deed  to  pay 
their  snbacriptions,  they  could  not  be  treated  as 
▼olnntary  contributions ;  but  Lord  Campbell  met 
that  argument  by  the  observation  that  a  con- 
tribation  paid  under  an  obligation  volantarily 
incurred  was  a  volnntary  contribution,  and  that 
there  was  nothing  to  show  that  pecuniary  benefit 
was  contemplated  by  the  sfaarefaoldera,  citing  with 
approbation  the  cases  of  the  lAnnean  Society  and 
the  Birmingham  New  Library ;  and  Erie,  J. 
expressed  a  similar  opinion,  and  substantially 
repeated  that  which  ha  tiad  said  in  the  Zoological 
Society'a  csaae.  The  Liverpool  Library  v.  The 
Mayor,  ^rc.,  of  Liverpool  (5  H.  A  826  ;  29  L.  J. 
221,  H.  G.)  need  only  be  referred  to  for  the 
opinions  of  Pollock,  G.B.  that  the  annnal  sub- 
scriptions were  rolontary,  because  the  society 
oonld  not  enforce  payment ;  or,  as  Kartin,  B.  put 
it*  they  were  continued  purely  at  the  will  and 

fleasnre  of  the  BDhscribers.  These  were  all  the 
inf^lish  cases  which  were  cited  to  us  during 
the  argument.  The  only  other  authority  to 
which  I  propose  to  refer  is  the  case  of  the 
Society  of  WrUers  to  the  Signet  t.  Commissiortert 
of  Inland  Revenue,  which  was  decided  by  the 
Court  of  Session  formed  by  Lord  Inglis,  the  Lord 
President,  and  Lords  Muir,  Shand,  and  Adams, 
on  the  3rd  Nov.  last.  It  involved  among  others 
tiie  very  questions  we  are  called  upon  to  determine 
under  tos  6th  head  of  exemptions  from  the 
duty  imposed  1^  aeot.  11  of  the  Cnstoms  and 
Inland  Itevenae  Act  1885.  In  delivering  his 
opinion  the  Lord  President  said :  "  I  think  the 
meaning  of  the  statute  undoubtedly  is  that,  if 
money  is  given,  presented  to  the  society  in  any 
form  without  consideration  by  anyb<Hiy,  any 
property  purchased  with  that  money,  if  it  be 
given  within  a  certain  period,  shall  be  exempt  from 
liability.  But  the  moneys  which  are  here  given 
by  apprentices  and  entrants  to  the  Society  of 
Writers  to  the  Signet  are  not  given  in  that  sense, 
they  are  given  as  the  price  of  admission  to  the 
privileges  of  the  society.  They  are  given,  there- 
fore, under  a  contract,  and  nothing  else.  .  .  . 
Now,  in  these  circumstfuices,  I  cannot  hold  that 
there  is  anything  voluntary  in  this  case."  This 
opinion  was  concurred  in  by  the  rest  of  the  court, 
and  the  claim  for  exemption  was  disallowed. 
Hiis  case  is  in  point  in  support  of  the  view  I  had 
entertuned  before  reading  it,  and  which  I  have 
dbove  expressed.  The  result  is  tiiat,  in  my  judg- 
ment, the  New  TTniTersity  Club  is  not  entitled 
to  the  exemption  claimed,  and  there  must  there- 
fore be  judgment  for  the  Crown  with  costs. 


Smith,  J. — The  question  in  this  case  is,  whether 
the  New  University  Club  in  St.  James'-street  is 
liable  to  pay  the  duty  imposed  by  the  Costoms 
and  Inland  Bevenue  Act  1885  (48  &  49  Vict.  c.  51), 
or  is  exempt  therefrom.  The  New  University 
Club  is  a  West*eQd  club  consisting  of  members 
of  the  two  Universities,  and  has  trustees  and. a 
committee  of  management,  as  in  such  clubs 
ordinarily  is  the  case.  The  club  is  supported  and 
maintained  by  means  of  entrance  fees  paid  by  its 
members  on  election,  and  of  the  subscriptions 
paid  by  them  annually  upon  and  after  election. 
The  point  taken  on  behalf  of  the  oinb  is,  that 
these  ratranoe  fees  and  annnal  snhscriptions  are 
"funds  Tolontarily  contributed"  withm  the  in- 
tent and  meaning  of  sect.  11,  sub-sect  6,  of  the 
above-mentioned  Act.  The  11th  section,  upon 
which  the  question  turns,  so  far  as  is  matoiiaf,  is 
as  follows :  **  Whereas  certain  property,  by  reason 
of  the  same  belon^ng  to  or  being  vested  in 
bodies  corporate  or  unincorporate,  escapes  liability 
to  pmbate,  legacy,  or  succession  duties,  and  it  is 
expedient  to  impose  a  duty  thereon  by  way  of 
compRnsation  to  the  revenue:  Be  it  enacted  that 
there  shall  be  levied  and  paid  to  Her  Majesty  in 
respect  of  all  real  and  personal  property  which 
shall  have  belonged  to  or  been  vested  m  any  body 
corporateorunincorporate  .  .  .  a  duty  at  the  rate 
of  five  pounds  per  centum  upon  the  annual  value, 
income,  or  profits  of  such  property  .  .  .  after 
deducting  therefrom  the  necessary  outgoings,  in- 
cluding the  receivers*  remuneration,  uuToosts  and 
expenses  properly  incurred  in  the  nuuuMfCToent  of 
such  property.  Snbject  to  exemption  from  such 
duty  in  favour  of  propertyof  thedescriptionfollow- 
ing  (that  is  to  say)  %nter  alia  (3)  Property  which, 
or  the  income  or  profits  whereof,  shall  he  legally 
appropriated  and  applied  for  any  purpose  con- 
nected with  any  religious  persuasion,  or  for  any 
charitable  purpose,  or  for  the  promotion  of 
edncation,  literature,  science,  or  the  fine  arts. 
(6)  Property  acquired  by  or  with  funds  voluntarily 
contributed  to  any  body  corporate  or  unio- 
corporate  within  a  period  of  thirty  years  imme- 
diately preceding."  By  sect.  12  the  term  "  body 
nnincorporate "  includes  every  "unincorporated 
company,  fellowship,  society,  and  association.** 
It  must  be  patent  to  anyone  who  reads  the 
statute,  and  indeed,  in  my  jndgment,  it  is 
,  common  knowled^,  that  the  olqects  which  the 
L^islature  had  m  view  when  it  passed  the  Act 
was,  that  institutions  8n<^  as  west-end  clnl» 
(together  with  other  kindred  associations)  should 
not  thereafter  be  free  from  the  death  duties,  or 
their  equivalent,  which  theretofore  had  been  the 
case ;  and  it  was  for  this  express  purpose  that  the 
statute  was  passed.  It  is  possible,  however,  that 
it  has  missed  the  mark,  and  that  club  property 
acquired  by  means  of  entrance  fees  and  annual 
subscriptions  is  "property  acouired  by  funds 
voluntarily  contributed ; "  and  tnat,  if  such  sub- 
scriptions were  paid  within  the  period  of  thirty 
years  from  the  date  of  taxing,  the  clubs  receiving 
such  subscriptions  were  exempt  as  to  such  from 
the  tax  imposed  by  the  statute.  This  was  the 
proposition  which  certainly  is  novel,  but  such  it 
was.  It  was  said  tint  the  word  "  payment "  was 
synonymous  with  "  contribution,''  and  that  the 
word  "voluntarily"  did  not  mean  "gratnitoos," 
but  given  without  compolsion,  and  that,  there- 
fore, no  matter  for  what  purpose  and  to  what 
object  the  payment  was  nuide^  ^^i^^^^^^nt 
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compnlsioD,  it  waa  a  Tolnntary  contribotion  within 
the  meaning  of  the  Act.  Apart  from  the  authori- 
tifW  wilh  which  we  were  Dressed  by  the  oounsel 
for  the  clab,  I  aboold  hare  thongnt  the  point 
nziargaable.  It  Ewems  to  me  that  the  "funds 
Tolontariiy  contributed"  pointed  at  in  the  6th 
snb-aeotiim  of  sect.  11  are  funds  oontriboted  hj 
means  of  donations,  legacies,  gifts  and  soch  like, 
and  certainly  do  not  embrace  entraooe  fees  and 
annual  subscriptions  to  a  club,  which,  are  par- 
ments  of  money  for  -valne  received  or  to  be 
received,  and  are  not  what  I  should  call  volantary 
contributions  at  all.  In  my  indgment,  what  is  or 
is  not  a  Tolontary  contribution  must  in  each  case 
depend  upon  the  object  for  which  and  the  object 
to  which  the  contribution  is  made.  In  each  case, 
as  it  seema  to  me,  it  must  be  a  <juestion  of  fact. 
To  explain  what  1  m^an  I  will  give  an  exam;de. 
To  pay  II.  to  a  benefit  match  of  a  professional 
cricEeter  for  his  own  pocket  would,  I  should  say, 
be  a  TolontaiT  contribntion.  To  pay  II.  to  get 
access  and  right  to  a  special  seat  upon  the  gronnd 
for  the  match  I  should  myself  not  oall  a  vouintary 
contribution  at  all;  it  is  a  payment  for  value 
received  or  to  be  received,  and  not  a  contribution 
at  all.  In  the  one  case  yon  give,  you  volnntarily 
coatribute;  in  the  other  case  you  pay  for  what 
Ton  receive.  These  two  example  cases  are  clearly 
distinct  and  dissimilar.  This,  as  it  seems  to  me. 
mnst  be  admitted,  but  if  not  admitted  I  hold 
them  to  be  so.  If,  then,  the  one  is  a  voluntary 
contribntion,  which  I  think  is  manifest,  what  is 
the  other  P  There  is  only  one  answer,  viz.,  that 
it  is  not.  It  may  be  said  that  each  is  a  voluntary 
act  of  the  payer,  and  so  it  is,  for  he  was  under  no 
compnlnion  to  do  either ;  no  more,  I  answer,  is  a 
man  under  compulsion  who  purchases  what  his 
desire  dictates,  but  that  certsmly  does  not,  in  my 
judgment,  make  the  payment  for  the  article 
purchased  a  voluntary  contribution.  But  it  is 
argued  that  the  cases  have  decided  otherwise, 
and  that  I  am  bound  to  hold  that  these  entrance 
fees  and  anbscriptions  are  funds  voluntarily 
contributed  within  the  Act.  I  decline  alto^her 
to  attempt  to  give  an  exhaustive  definition 
.what  are  or  are  not  funds  volnntarily  oontribnted, 
for  if  I  do,  I  should,  as  it  appears  to  me,  land 
myself  in  the  same  difficulties  which  the  learned 
judges  who  decided  ihe  cases  in  question,  as  it 
appears  to  me,  got  themselves  into.  The  cases . 
referred  to  are  all  cases  upon  the  construction  of 
6  &  7  Vict.  c.  36,  which  exempted  from  rates 
**  any  society  instituted  for  the  purposes  of  science, 
literature,  or  the  fine  arts  exclusively;  provided 
that  such  society  should  be  supported  wholly  or 
in  part  by  annual  voluntary  contributions,  and 
should  not,  and  by  its  laws  may  not,  make  any 
dividend,  profit,  division,  or  bonus  in  money  unto 
or  between  any  of  its  members."  It  should  be 
pointed  out  that,  in  every  one  of  the  oases  cited, 
the  court  was  dealing  with  societies  alleged  to  be 
instituted  for  the  purposes  of  science  and  art, 
and  wholly  or  partly  supported  by  voluntary 
contributions ;  and  it  seems  to  me  that  the 
learned  judges,  when  interpreting  what  "  volun- 
tary contributions  "  in  the  then  statute  in  question 
meant,  necessarily  and  in  fact  did  interpret  the 
statute  in  combination  with  its  objects;  or,  in 
other  words,  took  into  acoonnt,  in  interpreting 
"  voluntary  contributions  "  therein,  the  object  to 
which  and  the  object  for  which  the  contribution 
or  payment  was  in  tact  made.   In  the  first  case. 
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viz.,  that  of  The  Churekwaa^em  Birminifluim 
V.  Skww,  in  1849  (10  Q.  B.  868),  Lord  D^unan,  in 
delivering  the  judgment  of  the  Court  of  Queen's 
Bench,  undoubtedly  held  that  the  words  "  annual 
Toluntai^  oontribution  "  in  the  6  &  7  Yict.  c  36^ 
were  satisfied  if  the  contributkma,  commenced  eC 
the  pMrty's  own  chucsh  was  ao  cootinaed  maA 
might  be  withdrawn  at  ^deasnr^  that  is,  wifchiMfe 
subjecting  the  party  to  ai^  legal  lial^ty.  I 
think  that  the  coansel  for  the  clab  was  right 
also  whffli  he  said  that,  in  that  judgment  upon 
that  statute,  it  was  held  that  1^  test  of  a  pay- 
ment being  volnntaiy  or  not  was  not  vheUMr 
personal  benefit  was  derived  by  the  payer,  ha^ 
whether  it  was  a  payment  which  the  payer  miglib 
commenc<^  continue,  and  withdraw  at  nis  own  will 
and  pleasure.  1  agree  to  this  statement  of  the 
counsel  for  the  club  upon  this  case.  I  moefc, 
however,  point  out  that  Lord  Denman,  at  the 
commencement  of  the  judgment  upon  this  point, 
begins  by  the  statement :  "  It  is  perhaps  not  easy 
to  determine  what  the  Legislature  intended  by 
the  word  '  voluntary '  in  this  combination; "  and 
aiter  giving  the  definition  which  he  oonaidcved 
in  the  statute  would  satisfy  the  condition  tbo^n^ 
ended  by  stating  that  in  the  statute  "  viAuntaiT 
oontribntimi "  does  not  mean  gratuitous,  and. 
bringing  no  return  of  any  kind  to  the  contribator, 
because,  for  one  reason  at  any  rate,  the  Btatote 
itself  excluded  the  notion  of  its  (that  is,  return 
to  the  contributor)  being  implied.  It  appears  ta 
me  that  this  case  is  nob  conclusive  at  all  upoa 
the  true  construction  of  sub-sect.  6  of  sect.  11 
of  the  Act  now  in  question,  five  years  later, 
viz.,  in  1854,  three  cases  came  up  for  decision 
upon  the  same  statute,  viz.,  6  &  7  Vict.  c. 
The  first  was  the  case  of  The  RuMteU  InaiitMtiom 
(3  EU.  &  BL  416).  In  that  case  the  Court  held 
that  the  Bassell  Institution,  which  comprised  a 
library,  theatre,  lecture-room,  and  news-room, 
was,  although  a  certificate  nnder  the  Act  had 
been  given  that  it  was  entitled  to  the  benefit  ot 
the  Act,  not  so  entitled.  Lord  Campbell,  in 
delivering  the  considered  judgment  of  tne  conit, 
stated  as  follows :  "  It  is  unnecessary  to  decide 
whether  this  be  a  society  supported  in  part  bj 
annual  voluntary  contributions  within  themeaning 
of  the  Act.  There  may  be  ground  for  cmkt^ndii^ 
that  contribution  here  does  not  mean  a  v^unfcary 
annual  subscription  or  payment  of  money  for 
value  received  or  expected  to  be  received  by  the 
party  paying,  but  means  a  gift  made  from  dis- 
interested motives  for  the  benefit  of  others."  It 
should  be  noticed  that  the  case  of  The  ChwrA- 
warden*  of  Birmingham  v.  Shaw  {ubi  mp.)  waa 
before  Lord  Campbell  when  he  delivered  the 
considered  judgment  of  the  Court  of  Queen's 
Bench  in  the  year  1854;  and  it  seems  to  me  that 
Lord  CampbeU  may  well  have  made  the  remarks 
he  did,  not  acquiescing  ^together  in  the  raUtt 
dMidmdi  the  Court  of  Queen's  Bench  in  the 
Birmingham  case.  Later  on  in  the  same  year, 
viz.,  May  31, 1854,  two  othnr  caaes  upon  the  same 
statute  came  up  for  determination.  The  first  in 
the  books  is  that  of  The  Churehtoarden*  8t. 
Anne,  Wettmimter,  v.  The  lAnnean  Society  fif 
London  (ubi  mp.).  In  that  case  the  Court  beld 
that  the  object  of  the  society  was  exclusively  that 
of  science.    Lord  Campbell,  in  delivering  his 

i'udgment,  stated,  "that  as  regards  the  Ru»»eH 
natitution  case,  these  newspapers  were  supplied 
and  accommodation  given  to  subscribenit  thia 
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prevented  the  payments  from  being  mere  volun- 
tary coDtributious  for  the  promotion  of  science." 
Why,  I  ask  P  Becsose,  it  seems  to  me,  as 
before  stated,  the  object  to  which  and  the  object 
for  which  the  constitation  was  made  had  to  be 
looked  at.  Erie,  J.  in  the  same  case  aajs :  "  It  is 
snggeHted  that  the  payments  are  not  volontary, 
because  every  Fellow  uecomnB  liable  to  the  pay- 
ment. Bat  this  sabserintion  is  in  the  nature  of 
a  gift  tor  the  purpose  of  science,  nothing  being 
received  back  for  the  personal  profit  of  the  party 
paying."  I  read  here  profits  as  equivalent  to 
benefit.  I  will  ask,  ia  the  entrance  fee  or  annnal 
.  rabscriptton  to  the  New  University  Glnb  in  the 
natare  of  a  gift  at  all,  or  is  nothing  received  back 
for  the  personal  benefit  of  the  party  paying? 
Crompton,  J.  doubted  whether  the  contributions 
in  this  cose  were  voluntary  at  all.  The  next  case 
decided  upon  the  same  day  and  by  the  same  court 
was  that  of  The  ParUh  of  Marylebone  v.  Tlie 
Zoological  Society  {A  Ell.  &B1. 807).  Lord  Campbell 
in  this  case  stated,  "  If  I  were  called  upon  to 
decide  the  point  I  shoutd  say  that  the  contriba- 
tious  to  the  society  were  not  Tolat>tarf .  These 
^ere  payments  made  by  Follows  to  entitle  them 
tiO  entrance  and  the  advantages  of  the  gardens." 
£rle,  J.  says :  "  As  to  the  qnestion  whether  the 
contributions  are  voluntary,  we  have  expressed  an 
<^iinion  that  contributions  are  not  so  where  the 
intention  is  to  purchase  a  iirivate  convenience,  as 
is  tlie  case,  I  believe,  with  many  institutions 
which  also  embrace  scientific  objects."  Unless 
the  objects  for  which  and  the  objects  to  which 
the  payments  are  made  are  not  in  each  case  to  be 
inqnired  into,  I  do  not  understand  these  two 
.jndgments  upon  the  same  day  and  by  the  same 
jndges — in  the  one  case  they  ezpreesing  an 
opinion  that  the  payments  were  voluntary  coti- 
tributiooB,  and  in  the  other  not.  In  I8o8  the  case 
of  The  Bradford  Library  and  Literary  Society  v. 
The  Overaeera  of  Bradford  was  decided  (1  El.  &  El. 
88).  The  Court  (Lord  Campbell  and  Erie,  J.) 
held  that  the  _  society  was  exclusively  for  the 
purposes  of  literature;  and  the  sabscriptions 
being  paid  thereto,  were,  as  it  seems  to  me 
and  consequently,  voluntary  contribations  within 
6  A  7  Vict.  c.  36,  and  were  similar  to  the  con- 
tributions in  the  case  of  The  Churrhujardens  of 
mrminfjham  v.  S/iaw  (10  Q.  B.  868).  In  1860,  in 
The  Liverpool  Library  case  (5  H.  A  N.  526),  the 
Oonrt  held  that  the  library  was  within  the 
exemption  of  6  &  7  Vict.  c.  36,  and  the  j»ymentB 
thereto  voluntary ;  the  Lord  Chief  Baron  holding 
that  they  were  voluntary  because  payment  could 
not  be  enforced;  Martin,  B.  because  the  pay- 
ment  was   continued  purely  at  the  will  and 

fleasure  of  the  subscribers ;  Bramwell  and  Wilde, 
IB.  giving  no  reasons  why  they  held  them  to  be 
Toluntarv  contributions.  What  then  do  I  find 
the  result  of  the  six  c^ses  upon  6  &  7  Vict, 
c.  36,  to  be?  I  find  in  four  of  them,  viz..  The 
JBtrmtM&om  case  sup.),  TAe  JAnnean  Society 
case  {ubi  sun.).  The  Bradford  Library  case  {ubi 
*up.},  and  The  lAverpool  Lii»rwry  case  (ubi  tup.), 
tbe  court  holding  that  the  soci^y  in  each  of  the 
cases  was  instituted  for  the  purposes  of  science, 
literature,  or  the  fine  arts  exclusively,  and  that 
the  subscriptions  thereto  were  voluntary  con- 
tributions. I  find  in  the  other  two,  viz.. 
The  Ruttell  InUitulion  case  (u&t  tup.)  and  T/ie 
Zoological  Society  case  (vbi  sup.),  the  court  holding 
that  these  societies  were  not  instituted  for  the 


purposes  exclusively  exempted  by  the  Act  of 
b  &  7  Vict.  c.  36,  and  giving  strong  indication  of 
opinion  that  the  subscriptions  thereto  were  not 
voluntary  contributions.  Why  is  this,  and  how  is 
it  to  be  explained?  It  seems  to  me  only  upon  the 
supposition  that  the  learned  judges  who  decided 
these  cases  did  look  at  the  objects  for  which  and 
t.o  which  the  respective  payments  were  made; 
and  this  is,  in  my  judgment,  the  sole  way  of 
determining  in  each  case  as  it  comes  up,  whether 
a  subscription  be  or  be  not  a  voluntary  contribu- 
tion. I  do  not  find  myself,  therefore,  bound  by 
English  authority.  The  Attorney-General  re- 
ferred us  to  a  Scotch  case.  The  Writera  to  the 
Signei  cose  {ubi  sup.),  decided  upon  the  statute 
we  are  now  inquiring  into  by  Lords  Inglis,  Muir, 
Shand,  and  Adam,  and  who  held,  as  i  hold,  the 
club  fees  and  sabscriptions  are  not  "  funds 
voluntarily  contributed  "  within  the  meaning  of 
the  Act.  In  the  result  of  the  case  I  entirely 
agree.  The  counsel  for  the  club  say  it  is  wrong. 
I  differ  with  them ;  and,  holding  as  I  do  a  clear 
opimou  that  these  fees  and  sub^riptious  of  the 
Mew  University  Club  are  not  voluntary  contriba- 
tions within  the  meaning  of  4B  A:  49  Vict.  c.  51, 
I  give  judgment  for  the  Crown  accordingly.  Two 
other  points  were  taken,  viz. :  it  was  asserted  by 
the  Crown  that  some  of  the  funds  were  con- 
tributed to  the  club  by  means  of  money  raised 
upon  debentures ;  and  also,  that  for  the  annual 
subscriptions  by  the  rules  of  the  club  to  which 
the  members  submitted  themselves  they  could  be 
sued  therefor  in  the  event  of  their  not  having 
sent  in  their  resignations  prior  to  the  1st  January 
in  any  year.  It  is  unnecessary  to  decide  either 
point,  but  the  inclination  of  my  opinion  upon 
CMith  points  is  in  favour  of  the  Crown,  thou^  I 
desire  not  to  express  any  definite  judgment  upon 

JudgmaU  far  iha  Qrm. 

Solicitor  for  the  Crown»  T^e  Solicitor  of  Inland 
Retenue. 

Solicitors  for  the  club,  T«eJeer  and  Lake. 


Wednesday,  March  30. 

(Before  Day  and  Wills,  JJ.) 

Ltov  v.  Morris  axd  akotder  ;  Mdtual  Loas  Fubd 
Association,  Claimants,  (a) 

Practice  —  Irttervleader  —  Summary  deeiaion  cf 
judge — Special  leave  to  appeal — Common  Law 
Procedure  Act  1860—23  ^  24  Vict.  c.  126,  *.  17— 
B.  S.  C.  1883,  Order  LVIL,  rr.  8,  11— M  of 
Bale — Power  of  grantee  to  value  gnode  and  pur- 
choMe  them  at  eueh  valucUion — Maintenance  of 
the  aecurity  —  Non-compliance  with  statutory 
/orm— 45  ^  46  Vict,  c  43,  ».  9 ;  schedule. 

T/ie  effect  of  Order  LVIL,  r.  11,  of  the  Rnlee  of 
Court  1883  is  to  render  the  decition  in  a  mm- 
mary  way  of  a  judge  at  ckambera  in  interpleader 
proceeding*  final  and  conclutive,  and  to  prevent 
appeale  of  any  kind  therefrom. 

A  bill  of  tale  which  contaxna  a  clause  giving  power 
to  the  grantee  to  seU  the  goads  of  the  grantor, 
or  "  to  have  them  valued  and  to  purchase  them 
at  such  vabtaiion,  and  to  reeeUie  the  mtmej^s  to 
arise  from  sueft  sale  or  valuation"  ia  void  at 
not  being  in  compliance  with  the  statutory  form, 

(•>  B^oitod  br  W.  P.  Evueur,  taxijBaniiUii-UtiM. 
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at  tuck  power  wcta  not  neceuary  for  the  main- 
tenance of  the  security,  but  conferred  on  the 
grantee  a  projit  and  emolument  in  exeen  cf  that 
to  which  he  was  by  law  entitled. 

This  was  an  appeal  by  way  of  motion  from  a 
decision  in  a  sammarj  way  of  Haddleston,  B. 
at  chambers  in  an  interpleader  snmmonB,  in 
which  he  decided  in  favour  of  the  claimants 
under  a  hill  uf  sale. 

The  bill  of  sale,  after  giving  the  grantees  a 
power  of  enti7  and  seisnre,  went  on  to  provide  as 
follows : 

And  also  on  or  at  U17  time  after  the  time  mentioned 
in  the  ISth  section  of  the  said  Aot  to  wll  the  same  by 
pablio  anotiou  or  priTate  oontraot,  together  or  in  lots,  on 
the  ptemiMS  where  the  same  ihall  be  fonnd,  or  at  any 
other  nlaoe  whatsoever,  for  enoh  prioea  as  can  he 
reasonably  «>tt«n  for  the  same,  or  to  nave  them  valned 
and  to  pnrcuoaM  them  at  Booh  valnation,  and  to  reoeive 
the  moneys  to  arise  from  snoh  sale  or  Talnatitm,  and 
therewith  in  the  first  plaoe  to  reimburse  thenuelves  or 
himself  all  costs,  charges,  and  expuuee  which  they 
or  he  may  inonr  or  siutain  in  and  about  obtaining 
possession  of  the  same,  and  in  payment  of  rent,  rates, 
nzes,  and  insoranoe  for  the  premises  wherein  the  same 
shall  be  found,  and  aboat  making  any  snoh  sales,  and 
also  about  the  recovery  of  the  said  snm  of  801.  and 
interest,  after  tiie  paarment  of  all  coats  and  expenses  and 
moneys  to  account  for  the  snrplos,  if  any,  onto  the 
grantors. 

A  creditor  of  the  grantors  obtained  jodgment 
against  them,  and  the  sheriff,  on  going  m  to  ley^ 
execution  on  the  judgment,  found  that  their 
goods  were  claimed  by  the  grantees  of  the  bill 
of  sale. 

The  sheriff  thereupon  took  out  an  interpleader 
summons ;  and  the  execution  creditor  and  the 
claimants  consented  that  the  judge  at  chambers 
should  in  a  sommary  manner  dispose  of  the  iasne 
between  the  parties. 

The  judge  dedded  in  faTonr  of  the  validity  of 
the  bill  of  sale. 

The  execution  creditor  subseauently  applied 
ex  parte  for  leave  to  appeal,  and  obtained  it. 

On  the  appeal,  the  claimants  took  the  preli- 
minary objertion  that  there  was  no  appeal  from 
the  decision  in  a  summary  manner  of  a  jndge 
at  chambers  in  an  interpleaider  proceeding.  The 
court  did  not  at  once  decide  on  the  preliminary 
point,  but  allowed  the  question  of  the  validity  of 
the  bill  of  sale  to  be  entertained. 

Woolf  for  the  claimants. — There  is  a  preliminary 
objection  to  the  hearing  of  this  appeal,  on  the 
ground  that  the  decision  of  the  judge  at  chambers 
was  final  and  conclusive ;  and  the  leave  to  appeal, 
obtained  by  the  appellant,  is  ineffecbnal.  His 
decision  was  final,  under  sect.  17  of  the  Com- 
mon Law  Procedure  Act  1860;  and  the  clear 
meaning  of  Order  LYU.,  r.  11,  was  the  increase  of 
finality  of  decisioDB  sA  chambers.  This  rale  does 
not  override  sect.  17  of  the  Act  of  1860.  This 
contention  is  strengthened  by  the  fact  that,  at  the 
time  when  the  Rules  of  1883  were  being  prepared, 
the  jndges  who  framed  them  must  have  known 
that  it  was  intended  to  repeal  the  whole  of  the 
Common  Law  Procedure  Act  1860,  with  the  ex- 
ception of  sect.  17 ;  and  the  repealing  Act  was 
46  &  47  Yict.  c.  49.  The  rule  could  not  override 
the  section,  for  an  appeal  is  not  a  mere  matter 
of  procedure.  Again,  the  right  to  appeal  is 
not  a  common  law  right,  but  is  a  creature  of 
statute : 

AtUtrnvg-GeMni  v.  BiUem,  10  H.  of  L.  Cas.  704. 


He  also  cited 

Shortridge  v.  Toung,  12  M.  A  W.  5: 

WMt  V.  Shaw,  16  £  B.  Div.  658 1 

Witt  V.  i^arfar,  881..  T.  Bap.  S.  8.  58S;  46  I..  T. 

Q.  B.  450 ; 

Doddt  T.  Sh^flmrd,  Si  L.  T.  Bap.  N.  B.  8GB;  1  Ex. 
Div.  75  J 

Turner  v.  Bridgett,  46  L.  T.  Bep.  N.  8.  517;  9  Q. 
B.  Div. 55; 

Waterhonee  v.  OilbeH,  52  L.  T.  Bep.  K.  S.  784 ,  IS 

Q.  B.  Div.  560 ; 
Bryant  r.  Beading  54  L.  T.  Bep.  N.  S.  800;  17  Q. 

B.  Div.  128. 

A.  T.  Lawrence  (Gluer  with  him)  for  the  execu- 
tion creditor. — Bule  11  of  Order  LVII.  modifies 
the  former  existing  practice,  giving  leave  to 
appeal.  Sect.  17  of  the  Common  Law  Procedure 
Act  1860  does  not  affect  the  right  to  appeal  in 
this  oaaeb  for  it  was  intended  to  apply  only  to 
cases  where  the  right  to  interplead  was  given  by 
that  Attt.  Here  the  execution  creditor  baa  ot^ 
tained  leave  to  appeal.  He  cited 

Dodd»  V.  Bhe^terd  (vM  nw.) ; 

Bofrintonv.  jvdbsr  50L.T.  Bap.ir.  8.  880;  14Q.B. 
Div.  371; 

Dawton  v.  Foa,  14  Q.  B.  Div.  377. 

[The  Covet  here  intimated  that  it  would  not 
decide  the  preliminuy  objection  before  heuing 
the  case  on  the  merits.] 

Lawrence  for  the  appellant. — ^The  bill  of  sale  is 
bad,  as  not  complying  vrith  the  statutory  form, 
from  which  it  substantially  departs.  It  gives  the 
grantees  power  to  toke  the  grantor's  goods  at 
their  own  valuation,  and  to  come  down  npoa  bim 
for  the  balance  of  the  amount  advanced.  No  anch 
clause  has  ever  yet  been  upheld.  It  is  not  neces- 
sary for  the  maintenance  of  the  security.  It 
confers  an  arbitrary  power,  under  which  the  gran- 
tee is  at  once  the  vendor  and  the  purchaser.  He 
cited 

Daviev.  Burton.  48  L.  T.  Bep.  N.  8.  438;  11  Q.  B. 

Div.  537 ; 

F^rber  v.  CM,  86  L.  T.  Bap.  N.  &  680 1  18  Q.  B. 

Div  404  * 

Blaiberg  v.'  Beckett,  S5  L.  T.  Bap.  K.  8.  876;  IS 

Q.  B.  Div.  96. 

Woolf  for  the  respondents. — There  is  no  such 

f rovision  here  as  in  Blaiberg  v.  Beckett  (u&t  ntp.J. 
t  is  submitted  that  it  is  a  reasonable  provision, 
and  necessary  for  the  maintenance  of  the  security. 
Even  if  it  were  unreasonable,  it  would  not  neces- 
sarily vitiate  the  bill  of  sale.  The  parties  maj 
agree  to  any  provision  conferring  a  power  of  sale. 
It  might  be  to  the  advantage  ox  all  parties  that 
the  goods,  the  subject-mattn-  of  oill  of  sale, 
should  be  so  sold  and  disposed  ol  JFW&er  v.  Co6fr 
{ubi  sup-)  ifl  distingtddw^le.  He  cited 

Watkine  v.  Bvana,  56  L.  T.  Bq^.  N.  8. 177 ;  IB  B. 

Div.  386 ; 

Sm  parte  Stanford ;  Be  Burner,  54  L.  T.  Bep.  N.  8. 

894;  17Q.B.  Div.  358; 
Ex  varte  Oficial  Seceiver ;  Be  Morritt,  56  L.  T.  Bep. 

N.a.48;  18 Q.  B.Div.228; 
(MdetromT.  TaUermon;  Horrif ,  ClaMwnU, 56  L.  T. 

Bep.  K.  S.  866 :  18  Q.  B.  Div.  1. 

Dat,  J. — In  this  case  an  appeal  has  been  entered 
against  a  judgment  of  Hnddleston,  B.  at  chambers 
delivered  in  an  interpleader  issue  between  the 
bill  of  sale  holder  and  toe  execution  creditor,  which 
had  been  obtained  at  the  instance  of  the  sheriff. 
The  learned  jndge  decided  in  favour  of  the 
claimant,  holding  the  bill  of  sale  to  be  good.  The 
execution  creditor  now  appeals  to  this  court. 
Upon  the  opening  of  the  appesd-«  preltmuuuy 
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oli^ection  was  taken  hj  the  coanael  for  the  reapOD- 
dent  bill  of  nle  holder,  to  the  effect  that  no 
appeal  lay  from  the  decision  of  the  judge  at 
onambers  given  in  aramznary  manner,  where  the 
parties  had  agreed  to  leave  the  determinatiim 
the  matter  to  him.  Onr  attention  has  been 
called  to  the  origin  of  tlw  jurisdiotion  at 
chambers  bv  a  jndge  in  a  snmrnary  manner. 
It  appears  that  in  tra  year  1831  the  Act  1  &  2 
Will.  4,  c.  58,  was  passed  for  the  purpose 
of  facilitating  iaterpleMer  proceediuffs  brought 
at  the  instance  of  sheriffs  and  other  parties 
having  no  interest  in  the  goods  the  sobject- 
matter  of  the  dispute.  Sect.  1  of  the  Act 
provides  that :  "  Upon  application  made  by 
or  on  the  behalf  of  any  defendant  sued 
.  .  .  in  imy  action  of  astumpnt,  &c.  .  .  . 
showing  that  such  defendant  does  not  claim  any 
interest  in  the  irabjeci'matter  ot  the  anit,  but 
that  the  right  thereto  la  claimed  or  supposed  to 
belong  to  some  third  party  who  had  sued  or  is 
expected  to  BUS  for  the  same,  and  that  sochdefen- 
dwit  does  not  in  any  manner  ci^nde  with  such 
third  party,  but  is  ready  to  bring  into  court  or 
to  pay  or  dispose  of-  the  subject-matter  of  the 
action  in  such  manner  as  the  court  (or  any  judge 
thereof)  may  order  or  direct,  it  shall  be  lavful 
for  the  court,  or  any  judf^  thereof  .  .  .  with 
the  consent  of  the  plaintiff,  and  such  third  party 
.  .  .  to  dispose  of  the  merits  of  their  claims 
and  determine  the  same  in  a  summary  manner." 
The  effect  of  this  section  was  to  give  the  judge 
jurisdiction,  Trhen  the  parties  consented  to  decide 
claims  in  a  summary  manner.  Sect.  2  enacted 
that  "  the  judgment  in  any  such  action  or  issue 
as  may  be  directed  by  the  court  or  judge,  and 
the  decision  of  the  court  or  judge  iu  a  summary 
manner  shall  be  final  and  conplusive  against  the 
partiM,  and  idl  persons  claiming  by,  from,  or 
under  them."  Sect.  6  dealt  with  interpleaders  of 
sheriffs  (which  is  the  present  case),  and  enaoted 
that,  "when  any  olalm  shall  be  made  to  any 
^oods  or  chattels  taken,  or  intended  to  be  taken, 
m  necntion  under  any  procees,  or  to  the  proceeds 
or  value  thereof,  it  shall  and  may  be  lawful  to 
and  for  the  court  from  which  such  process  issued, 
upon  application  of  sue)*,  sheriff  ...  to  call 
before  tnem  by  rule  of  court,  as  well  the  party 
issuing  such  process  as  the  party  making  such 
claim,  and  thereupon  to  exercise  for  the  adjust- 
ment of  such  claims,  and  the  relief  and  protec- 
tion of  the  sheriffs  ...  all  or  any  of  the 
powers  and  authorities  hereinbefore  contained." 
It  seems  to  me  clear,  looking  at  sects.  2  and  6, 
that  the  judge  had  power  nnder  that  statnte  to 
decide  snmnuiril]]  in  cases  where  the  parties  con< 
sented.  I  will  omit  to  oomment  or  put  interpreta- 
tion on  these  words  of  sent.  2,  until  I  have  rwd  the 
words  of  the  Common  Law  Procedure  Act  1860, 
which  contains  similar  words  and  sections.  The 
Act  of  1860  gives  power  to  the  judge  to  decide  in 
summary  manner  m  certain  other  cases  besides 
those  mentioned  in  the  original  Act;  as,  for 
instance,  where  the  amount  in  dispute  or  the  value 
of  the  goods  is  small.  The  judge  has  also  juris- 
diction, where  the  question  is  one  of  law  and  the 
facta  are  not  in  dispute,  to  decide  the  question 
without  directing  an  action  or  issue.  Sect.  17 
provides  that,  "  the  decision  of  the  court  or  judge 
m  a  summary  manner  shall  be  final  and  conclusire 
against  the  parties  and  all  persons  claiming  by, 
fnnn,  or  under  them."  The  Interpleads  Act 


[Q.B.  Div. 


1881  has  been  repealed,  and  all  the  interpleader 
clauses  of  the  Common  Law  Procedure  Act  1860, 
except  sect.  17.  In  the  Bulss  of  1883  are  pro- 
visions similar  to  those  I  have  called  attentitni  to 
in  sect.  2  of  the  Act  of  1831,  and  sect.  17  of  the 
Act  of  1860,  oonferrinfl  summary  jurisdiction 
upon  the  court  or  a  judge.  It  is  important  to 
ascertain  what  was  the  true  meaning  of  sect.  2 
of  1  &  2  Will.  4,  0.  58,  and  of  sect.  17  of  23  A  24 
Vict.  c.  126.  If  I  had  to  construe  the  narlier 
section  as  ret  nova,  I  ahould  hold  that  its  object 
was  not  to  deprive  parties  of  the  right  of  appeal, 
but  that  a  judgment  in  interpleader,  or  a  summary 
decision  in  interpleader,  should  wnrk  by  way 
of  estoppel,  not  only  between  the  original 
parties,  out  also  as  between  those  claiming 
under  them.  Ordinarily  speaking  there  was  no 
right  of  appeal  when  the  judge  was  exercising 
an  or^final  jurisdiction ;  ana  if  he  exercised 
the  power  he  was  responsible  to  no  other 
laibunaL  Bat  it  seems  that  the  judges  who 
framed '  the  Bales  of  Court  of  1883  thought 
that  the  two  sections  I  hare  mentioned  consti- 
tuted a  provision  M;aitt8t  an  unrestricted  right  of 
appeal.  That  I  admit  is  not  my  oonatmotion  of 
sect.  2  of  1  &  2  Will.  4,  c.  58;  and  the  like  obser- 
vation applies  to  sect.  17  of  the  Common  Law  Pro- 
cedure Act  1860,  which  seems  to  me  to  have  a 
similar  meiuiing.  It  makes  the  decision  of  the 
court  final  as  to  the  property  in  the  goods,  but 
does  not  deprive  parties  of  the  right  to  a]H>eal. 
The  gist  of  the  statute  was  the  prevention  of  dis- 
putes and  questions  of  title  to  goods.  Sect.  17  of 
the  Common  Law  Procedure  Act  1860  remains  in 
full  force.  Then  we  come  to  Order  LVII.,  r.  11, 
which  says,  "  Except  where  otherwise  provided  by 
statute,  the  judgment  in  any  action  or  on  any  issue 
ordered  to  be  tried  or  st^ed  in  an  interpleader 
proceeding,  and  the  decision  of  the  court  or 
judge  in  a  summary  way,  under  rule  8  ot  tlds 
order,  shall  be  final  and  c(Hiolusive  against  the 
claimants."  The  term  "  claimants  "  is  equivalent 
to  "  parties  to  the  proceedings,"  and  not  merely 
"claimants"  as  distinguished  from  executitm 
creditors.  If  the  rule  had  stoj^ed  there,  I  should 
be  disposed  to  say  that  the  meaning  would  have 
been  the  same  as  I  ahould  be  inclined  to  attribu''« 
to  sect.  2  of  1  2  Will.  4,  c.  58,  and  sect.  17  of 
23  &  24  Vict.  c.  126;  but  it  goes  on  to  sav  that, 
"  unless  by  special  leave  of  the  court  or  judge,  as 
the  case  may  be,  or  of  the  Court  of  Appeal."  This 
last  part  of  the  rule  must  be  applicable  to  appeals. 
That  is  the  history  of  the  legislation,  and  I  think 
it  shows  that  the  judges  who  framed  this  rule  did 
treat  these  two  sections  as  limiting  the  right  of 
appeal,  and  not  working  as  a  mere  eatoppeL  The 
question  here  is  whether  there  is  any  appeal.  My 
construction  ot  aeot.  17  of  the  Common  Law  Pro- 
cedure Act  1860  is,  that  there  would  be  an  aj^ieaU 
because  it  did  not  affect  appeals  at  all,  bnt  only 
dealt  with  estoppel.  But  X  must  hold  that  my 
construction  is  a  wrong  one,  and  that  it  was 
intended  thereby  to  prevent  appeals,  and  not 
merely  to  create  estoppel.  The  question  is  a 
difficult  one,  and  I  get  no  assistance  from  the 
cases  cited,  which  do  not  in  any  way  solve  the 
difficulty.  Prom  rule  11  of  Order  LVII.  I  do  get 
a  little  assistance,  for  it  clearly  applies  to  cases  of 
appeal.  The  words  "  except  otherwise  provided 
by  statute  "  do  not  apply  to  this  case,  for  sect.  17 
of  the  Common  Law  Procedure  Act-J.860  does^not 
otherwise  provide  for  aiap^jg^^j^tij^^ogj^t 
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case  Bpecial  leavB  to  appeal  has  been  given  by  the 
jndge.  Poes  that  give  tiie  parties,  when  the 
ataate  saja  that  the  decision  of  the  jndge  shall 
be  final,  the  right  to  ajipealP  Patting  the 
best  construction  on  the  l^slatioa  on  this  point 
I  am  obliged  to  abandon  my  own  constmction 
'as  I  have  above  stated),  and  ranst  hold  that  there 
is  no  appeal  in  the  present  case.  If  left  to  my 
independent  judgment  I  should  come  to  the 
opposite  conclusion  that  the  sections  in  question 
did.  not  prevent  appeals,  but  were  intended  to 
work  as  estoppels ;  in  other  words,  there  was  no 
finality  created  by  the  statutes.  Rule  11  of 
Order  LYII.  shows  that  the  words  were  intended 
to  apply  to  appeals  only,  and  that  being  so,  I  am 
bound  to  hold  that  sect.  17  of  the  Common  Law 
Frooednre  Act  1860  will  apply  aa  preventing  a 
right  of  appeal.  The  Court  of  Appeal  in  Dawton 
T.  Fox  (14  Q.  B.  Div.  377)  has  held  that  where  an 
issne  was  tried  without  a  jnry  the  decision  of  the 
jndge  was  open  to  appeal ;  but  I  am  unable  to 
reconcile  that  decision  with  any  satisfactory 
explanation  I  can  give.  But  I  hold,  upon  the  con- 
struction put  on  sect.  17  of  the  Common  Law 
l^ocedure  Act  1860  by  the"  framers  of  rule  11  of 
Order  LVII.,  there  is  no  right  of  appeal.  The 
■case  was  allowed  to  be  argued  on  the  merits,  and 
the  whole  matter  was  to  be  disposed  of  as  though 
there  were  an  appeal.  I  do  not  hesitate  to  say 
that  the  bill  of  sale  is  bad  because  of  its  provi- 
sion on  default  of  payment,  &c.,  that  the  grantee 
may  not  only  sell  the  chattels  by  public  auction  or 

grivate  contract,  but  need  not  sell  them  at  all, 
nt  may  go  on  the  premises  Emdhave  the  chattels 
valued  and  pnrchase  them  at  such  valuation,  that 
is,  his  own  valuation.  This  is  not  a  term  for  the 
maintenance  of  the  secnrity.  A  power  of  sale  in 
a  bill  of  sale  is  perfectly  legitimate,  and  provi- 
sions for  a  mode  of  sale  are  j^nerally  good.  But 
I  entertain  no  doubt  that  this  pension  oSends 
against  the  legitimate  construction  of  the  statu- 
tory form  given  in  the  Bills  of  Sale  Act  1882. 
It  my  judgment  "maintenance  of  the  security" 
is  not  the  maintenance  of  the  thing  in  esse,  but 
the  maintenance  of  the  thing  given  as  a  security 
And  includes  the  mode  of  sale.  A  mode  of  sale 
is  strictly  for  the  maintenance  of  the  security, 
and  not  until  after  the  sale  does  it  cease  to  have 
that  operation.  It  is  clear  that  all  reasonable 
provisions  for  the  sale  of  the  chattels  are  legiti- 
mate. Bat  the  provision  here  is  not  a  power  of 
aale,  bat  a  power  to  enable  the  grantee  to  get 
possession  of  the  debtor's  estate  not  in  satisfac- 
tion of  thn  d^t.  He  gets  it  practically  at  his 
own  valuation,  and  if  the  valnatioa  is  below  the 
amount  of  the  debt  he  may  recover  the  balance 
by  other  means.  It  is  not  a  provision  for  the 
maintenance  of  the  security,  hut  to  enable  the 
granf«e  in  an  objectionable  manner  to  obtain  an 
Illegitimate  profit  and  emolument.  I  had  gladly 
decided  that  this  bill  of  sale  was  bad,  bat  am 
bound  to  give  effect  to  the  objection  that  tbere  is 
no  right  of  appeal. 

Wills,  J. — I  am  of  the  same  opinion.  The  pro- 
vision as  to  puTChaae  in  the  bill  of  sale,  with  refer- 
ence to  the  power  of  the  grantee  to  take  the 
goods  at  his  valuation,  is  not  a  provision  for  the 
maintenance  of  the  security,  bat  goes  far  beyond 
*ny  proper  or  legitimate  niaintenance.  I  there- 
fore agree  that  this  bill  of  stJe  is  void.  But  it 
becomes  necessary  to  Bolve  the  l^g;al  pasiile, 
whether  there  is  an  appeal  or  no  from  the  decision 


of  the  judge  at  chambers.  I  hare  come  to  the 
oonclasion  that  on  the  whole  there  is  no  such 
appeal.  It  is  material  to  obaerve  the  dates  at 
which  the  varioas  enactments  came  into  existence. 
The  Rules  of  1883  were  framed  some  time  prior  to 
Aug.  4,  1883.  The  Civil  Procedure  and  Statute 
Law  Revision  Act  1883,  which  repealed  1&2  Will. 
4,  c  58,  and  the  Common  Law  Procedure  Act  1860, 
received  the  Boyal  assent  un  the  25th  Aug.  1883, 
which  shows  it  was  passed  with  reference  to  the 
rules.  Both  the  Rales  and  the  Act  came  into 
force  on  the  24th  Oct.  1883.  I  think  that  sect.  17 
of  the  Common  Law  Procedure  Act  1860  was  left 
untouched  by  the  repealing  Act  in  order  to  be 
read  tiong  with  the  rules ;  therefore,  if  this  oon- 
straction  be  right,  wq  muat  take  it  as  if  it  were 
intended  to  be  read  along  with  the  later  rates. 
The  u-gument  of  the  coansel  for  the  execntkm 
creditor  applies  only  to  when  the  right  to  inter- 
plead was  given  by  statate ;  but  t^at  coBstmc- 
tion  would  produce  the  anomalous  result  that  it 
would  not  confine  finality  to  small  claims,  but 
would  also  apply  where  an  interpleader  issae  was 
directed  to  oe  tried  by  that  particular  statute; 
it  wonld  have  no  application  to  any  other  case.  I 
cannot  see  why  these  two  classes  of  cases  should 
be  singled  oat  for  the  purpose  of  applying  the 
provisions  of  sect.  17  of  the  Common  Law  Proce- 
dure Act  1860  to  tiie  exclusion  of  all  others. 
I  think,  therefore,  that  primarily  sect.  17  of  the 
Common  Law  Procedure  Act  1860  applied  only  to 
cases  with  which  that  Act  dealt.  But  on  the 
other  hand,  as  the  section  has  been  preserved,  I 
think  it  was  intended  to  be  part  of  the  syabem  of 
the  rules,  and  so  to  have  general  operation.  It 
provides  that  where  a  jaage  has  decided  in  a 
summary  way  when  parties  have  consented  to 
that  mode  of  trial,  as  well  as  in  cases  of  small 
claims,  his  decision  is  final  and  conclusive.  It  is 
difficult  to  pick  out  the  meaning  and  effect  of  the 
various  provisions.  I  think  the  construction  put 
forward  by  the  counsel  for  the  appellant  that  the 
words  '*  except  otherwise  provideu  by  statute  "  in 
rule  11  were  intended  to  apply  to  cases  under 
sect.  2  of  1  &  2  Will.  4,  c.  58,  as  well  as  under 
sect.  17  of  23  «fe  24  Vict.  c.  126,  ia  probably  the 
right  one,  and  is  confirmed  by  the  reference  to 
the  special  leave  of  appeal  to  the  Court  of  AppeaL 
But  that  court  has  decided,  in  WaUrlumat  v. 
QUbert  (52  L.  T.  Bep.  N.  S.  784;  15  Q.  B.  Div. 
569),  that  wbere  a  judge  exercised  a  sammaiT 
jurisdiction  there  was  no  right  of  appeal,  and 
that  they  faad  no  jnrisdiction  to  grant  leave  to 
appeaL  The  Court  of  Appeal  has  ^so  decided, 
ia  Dawaon  v.  Fox  {vbi  xup.),  that  though  the  judg- 
ment on  the  issue  was  final,  yet  the  prelinunary 
decision  of  the  judge  tending  up  to  his  final 
decision  is  open  to  appeal.  The  result  appears  to 
be  this  :  Tf  a  jndge  has  misdirected  the  Jnry^  on  a 
point  of  law,  there  is  an  appeal;  from  the  jndg- 
ment  in  an  issue  of  a  judge  without  a  jnry  there 
is  no  appeal  on  a  point  of  law ;  where  objection 
is  taken  as  to  the  finding  of  a  fact  by  a  ^adge 
without  a  jury  there  is  an  appeal ;  from  the  ]udg> 
ment  in  the  issue  founded  upon  the  decision  of 
questions  of  fact  there  is  no  appeal.  Had  the 
matter  been  free  from  authority  I  should  have 
been  disposed  to  think  that  it  was  originally 
intended  to  make  the  judgment  binding  only  as 
against  all  parties,  and  not  to  take  away  or  inter- 
fere with  any  right  of  appeal ;  bnt  that  is  not  the 
constmction  (hat  l>^^d^<3(eK3^^ 
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the  Common  Law  Procedure  Act  1860,  and  in  the 
resnlt  this  appeal  moat  be  dismissed. 

Appeal  dumiaeed, 
Sohcitors  for  the  execution  creditor,  E.  F.  Hill 
and  Co. 

Solicitor  lor  the  claimauta,  Walter  Seard. 


Monday,  June  13. 
(Before  Dat  and  AVills,  JJ.) 
Jacobs  «.  Dawus;  Abhqld,  Claimant,  (a) 
Practice  —  Gowtty  Court  —  New  trial  —  Leave  to 
appecd — No  appeal  to  Divieional  Court — 30  *  31 
Viet.  e.  142,  «.  13. 
A  motion  for  a  new  trial  before  a  County  Court 
judge  18  an  interlocutory  proceeding  from  which 
no  appeal  lies  to  the  Divisional  Court. 

This  was  a  motion  hj  way  of  appeal  from  an  order 
of  a  County  Court  judge  refusing  to  grant  a  new 
trial. 

In  an  interpleader  issue,  tried  on  the  28th  Jan. 
1887,  between  &d  execution  creditor  and  claimant, 
the  County  Court  judge  before  whom  it  was  tried 
gave  judgment  for  the  execution  creditor.  The 
amount  in  dispute  was  under  201.  The  claimant 
asked  for  leave  to  appeal,  bat  was  refused. 

The  claimant,  however,  at  the  next  court  day, 
Feb.  23,  applied  for  a  new  trial  on  the  ground  of 
surprise,  and  thut  the  jndge  had  been  misled  by 
the  evidence  at  the  trial,  and  that  his  judgment 
was  wrong  ia  point  of  law.  The  judge  refused 
then  to  entertain  the  motion,  on  the  ground  of 
an  informaUty,  but  gare  the  claimuit  leave  to 
renew  his  application. 

On  the  next  court  day.  If  arch  23,  the  claimant 
renewed  his  application,  and  arguments  were  put 
forward,  and  tlie  County  Court  ju^e  refused  to 
grant  a  new  trial,  but  gave  leave  to  ^peal  to  the 
Divisional  Court  against  hia  order  Tenising  leave. 

The  claimant  appealed. 

Soneey  for  the  execution  creditor. — There  is  a 
preliminary  objection  that  there  is  no  right  of 
appeal  from  the  refusal  of  a  County  Court  judge 
to  grant  a  new  trial.  It  is  an  interlocutory 
matter,  and  no  appeal  lies  to  the  High  Court. 

H.  Reed  tor  the  claimant. — ^There  is  a  right  of 
appeal  with  leave  from  every  order  of  a  County 
Cfoort  judge  in  an  action  under  30  &  31  Vict, 
c.  142,  s.  13 ;  and  as  it  was  a  determination  on  a 
point  of  law,  there  was  an  appeal  without  leave, 
even  if  the  amount  was  under  201.  [The  Master 
then  informed  the  court  of  a  case  of  Morris  v. 
Lowe  (34  W.  B.  35)  on  the  point  in  question.  The 
master's  note  was  aa  follows :  *'  Morrie  v.  Lotve 
(Coleridge,  C.J.  and  Hathew,  J.),  14th  Jnne  1885. 
In  this  case,  counsel  showing  cause  took  the  pre- 
liminary objection  that  the  motion  was  out  of 
time.  MarshaU,  contra :  A  new  trial  was  moved  for 
before  the  County  Coiut  jndge  himself,  and  his 
decision  was  a  final  determination  of  the  matter 
of  law  between  the  parties ;  therefore  the  required 
days  ran  from  the  decision  on  the  motion  for  the 
new  trial.  By  the  Court :  Not  so.  The  motion 
for  the  new  trial  before  the  County  Court  judge 
was  an  interlocutory  proceeding  from  which  there 
is  no  appeal.  The  time  runs  from  the  date  of  tibe 
judgment  at  the  original  triaL"] 

By  the  CouBT.— This  ai^>eBl  nmst  be  dismissed. 

(a)  BsforM  br  W.  F.  EVHHUTTlsqtt  BuzlMsi-tttew. 


The  court  ought  to  follow  the  case  cited,  which 
decides  that  no  appeal  lies  from  the  decision  of  the 
Coonty  Ooort  rexusing  to  grant  a  new  trial. 

Appeal  dismissed. 

Solicitors  for  the  claimant,  Marala/nd,  Hewitt, 
and  Evmtt. 

Solicitors  for  the  execution  creditor.  Wether^ 
fieldt  jSon,  and  Baineat  for  Walter  Neve,  Luton. 


FBOBATB,  DTTOBCE,  AITD  ADMIEALTr 

Divisioir. 

DITOBCE  BUSINESS. 

Saturday,  July  3,  1886. 
(Before  the  Peesident.) 
Habdino  v.  Habdutq.  (a) 
Judietal  separation — Non-compliance  toith  decna 
for  restitution — Matrimoniul  Gausea  Act  1884- 
(47  ^  48  Vict.  c.  68),  «.  9— De8erWon. 
A  decree  for  reetitution  of  conjugal  rights  having 
heen  pronownced  at  the  auit  of  the  wife,  attcii 
decree  to  be  compliedwiih  wUhinfourieen  daya,  the 
hjuband,  on  being  served  with  the  order,  asked 
wltere  hia  vnfe  was.    The  aolieitoi-'s  clerk  who 
served  the  order  did  not  tell  him,  whereupon  the 
respondent  said  he  did  not  ijitend  to  remme  co- 
hahitation  with  her.    On  hia  failure  to  comply 
with  the  order,  the  wife  inatititted  the  present 
suit  by  preaenting  a  petition  for  a  judicial  separa- 
tion on  (he  ground  of  desertion.   Between  tha£ 
time  and  the  hearing  <^  thia  second  «uif  the 
respondent  visited  the  petiHoner  at  the  house  of" 
her  parents,  and  engaged  in  friendly  eonveraa- 
tion  with  her,  bid  he  was  turned  out  of  the  houaa 
hy  the  petitioner'a  father. 
Held,  that  the  respondent  had  been  guilty  d«ei^ 
tion  wiOi,in  the  meaning  of  sect,  o  of  the  Matri" 
monial  Cauaea  Act  1884,  and,  therefore. 
Held,  that  the  petitioner  was  entiUed  to  a  decree  of 
judicial  aeparaiion  on  tht  ground  €f  tniich  deser- 
tion. 

The  petitioner.  Mrs.  Hardiiu^  sued  for  a  judicial 
separation  on  the  ^ound  of  her  husband^  deser- 
tion,  he  having  failed  to  comply  with  the  terma 
of  an  order  ^r  restitution  oi  conjugal  rights 
made  in  a  former  suit  between  the  same  parties. 

On  the  4th  Hf  arch  1885  the  respondent  left  his 
wife,  and  on  the  same  day  wrote  to  her  fother 
intimating  his  intention  not  to  resume  cofaaM- 
tation. 

On  the  21st  May  1885  the  restitntion  suit  was 
instituted,  and  on  the  3rd  Nov.  1885,  while  that 
suit  was  still  pending,  the  respondent's  solicitor 
wrote  to  the  petitioner's  solicitors  saying  there 
would  be  no  necessity  to  call  witnesses  at  the 
hearing  to  prove  that  Mr.  Harding  declined  to 
live  with  his  wife,  as  he  would  himself  go  into- 
the  box  and  admit  it. 

On  the  14th  Dec.  1885  the  case  came  on  for 
hearing,  the  respondent  being  present  on  that 
occasion. 

A  decree  for  restitution  of  conjugal  rights  was 
pronounced,  and  ordered  to  be  complied  with 
within  fourteen  days. 

On  the  18th  Feb.  1886  service  of  the  order  was 
effected  on  the  respondent,  who  thereupon  said  to 
the  person  who  served  him,  that  he  did  not  intoid 
to  resume  cohaMtation  with  his  wife,  and  asked. 

(a)  Beported  by  H.  I)UKLn..OBAnBB0OK.  1 , 

Digitized  by 


92&-Vol.  LVI.,  N.8.] 


THE  LAW  TIMES. 


[Aoff.  27,  1887. 


DiV.] 


IxoHAU  (falsely  called  Sachs)  v.  Sachs. 


[DiT. 


where  she  was  then  liTing,  but  the  solicitor's 
■clerk  refused  to  give  him  the  address. 

The  respondent  continuing  to  diaobey  the 
order,  the  |>etitioner  filed  her  petition  for  judi- 
cial separation  in  this  second  suit. 

On  the  25th  March  1886  service  of  this  petition 
was  effected  on  the  respondent,  and  on  the  27th 
March  he  wrote  a  letter  to  the  petitioner,  in  which 
the  following  passages,  unongpt  others,  occur : 

Ab  to  7oar  position,  yon  are  a  married  woman  whose 
hnaband  refuses  to  live  witii  yon— separatum  from  ma 
have  70a  not  already  P 

I  do  not  think  yon  are  afraid  of  my  retaining  to  yon — 
yoa  need  not  be. 

Yonr  huabajid  prefera  poverty  and  living  withoafc  yon. 

The  respondent  filed  an  answer  denying  that  the 
order  made  in  the  restitntion  suit  had  been  duly 
served  upon  him,  but  at  the  same  time  stating  his 
readiness  to  retarn  to  his  wife,  and  to  resume 
eohabitation. 

On  the  5th  May  1886  he  went  to  hia  wife's 
residence,  and  said  he  had  come  back  to  live  with 
her,  and  intended  to  sleep  there.  Upon  this  she 
left  him  and  went  to  the  house  of  her  father. 

On  the  28th  May  the  respondent's  solicitor 
wrote  to  the  solioitors  for  the  petitioner  to  the 
following  effect : 

Seeiztg  that  Mr.  Howard  (the  petitioner's  father)  faaa 
rained  him,  he  feels  it  only  jast  aiid  right  that  he  should 
ehare  in  the  benefits  whion  ajre  bestowed  on  his  wife  and 
ohildren,  and  that  it  is  not  right  that  be  (the  respondent) 
ahonld  be  compellft,  through  tiie  acts  of  Mr.  Howard, 
to  live  in  a  small  lodging  while  hia  wife  and  children 
are  living  in  the  lap  of  loznry — a  oondition  whloh  he  ie 
desirons  of  sharing  with  them. 

On  the  3rd  July  the  second  suit  came  on  for 
hearing  before  the  President,  sitting  without  a 
jury.  The  solicitor's  clerk,  who  served  the  order 
HI  the  former  suit  on  the  respondent,  was  called 
as  a  witness,  and  explained  that  the  reason  he 
refused  to  reveal  the  address  of  the  petitioner 
on  that  occasion,  when  asked  to  do  so,  was  that 
the  respondent  had  caused  advertisements  to  be 
inserted  in  certain  newspapers,  circulating  in 
the  neighbonrhood  of  his  wife's  residence,  in- 
timating that  he  would  not  be  answerable  far  any 
debts  incorred  by  her. 

The  petitioner  stated,  in  the  course  of  her 
evidence,  that  on  the  &th  Jane  her  husband 
visited  her  at  her  parents*  house,  and  spoke  to  her 
in  a  frioidly  manner,  but  that  her  falser  forcibly 
cgected  him  from  the  house. 

Indanoick,  Q.C.  (Bargrave  Deane  with  him),  for 
tiie  petitioner,  submitted  that  the  retqpondent 
having  failed  to  comply  with  the  decree  and  order 
for  restitution  of  con]  ugal  rights,  must "  thereupon 
be  deemed  to  have  been  guilty  of  desertion  without 
reasonable  cause,"  in  terms  of  sect.  5  of  the 
Hatrimonial  Causes  Act  1884  (a),  and  that  an  offer 
to  resume  cohabitation  could  be  no  valid  answer 
to  a  petition  for  judicial  separation  under  that 
Act,  by  analogy  to  the  cases  of  CargiU  v.  CargiU 
(1  Sw.  &  Tr.  235)  and  Basing  v.  Basing  (1  Sw.  &  Tr. 
156),  where  it  had  been  held  that  a  mere  offer  to 

(a)  The  portion  of  the  section,  appUcabltttothepresent 
ease  is  aa  follows:  "  If  the  reopondent  shall  fiUl  to 
comply  with  a  decree  of  the  ooart  for  reetitntion  of  con- 
jogal  rights,  aoch  respondent  ahall  thereupon  be  deemed 
to  have  been  guilty  of  deaertioQ  without  reasonable 
cause,  and  a  suit  for  judicial  separation  may  be  forth- 
with instituted,  and  a  aeutenoe  of  jndioial  separation 
may  be  prononnced,  although  the  period  of  two  years 
may  not  have  elaitsed  ainoe  the  f  ailura  to  comply  with 
the  decree  for  restitution  ot  ctnqngal  tights." 


resume  cohabitation,  after  desertion  for  two  yarn 
and  upwards,  was  no  answer  to  a  petition  fttr 
judicial  separation  founded  on  such  deserUon. 

Middleton,  for  the  respondent,  urged  that  he  had 
not  complied  with  the  order  in  the  first  snb, 
because  he  had  not  the  means  fnr  doing  so,  and 
because  he  did  not  know  where  his  wife  was. 
As  soon  as  he  did  know  her  address,  he  went  to 
her,  but  she  went  off  to  her  parent's  house,  and 
when  he  subsequently  called  there,  he  was  forciUy 
ejected  fnnn  the  house  by  her  father. 

The  President,  in  giving  judgment,  said  that 
the  question  before  bim,  and  the  one  which  he 
had  to  determine,  was,  whr^ther  the  respondent 
had  neglected  to  comply  with  the  decree  pro- 
nounced at  the  hearing  of  the  suit  for  restitntion 
of  conjugal  rights.  He  was  present  in  court  at 
that  time,  aL.d  there  was  evidence  adduced  to 
show  that  the  order  thereupon  made  had  been 
duly  served  upon  him.  That  he  had  not  the 
means  of  complying  with  that  order  because  he 
was  in  ignorance  of  where  his  wife  was  living,  was 
the  reason  put  forward  for  his  disobedience,  and 
if  that  excuse  were  quite  sincere  there  would  be 
no  decree  for  a  judicial  separation  in  this  case. 
The  conduct  of  the  solicitor's  cleric  who  aerred 
the  order  was  not  discreet  in  withholding  from 
the  respondent  the  address  which  he  asked  for, 
no  matter  what  his  reasons  for  that  refusal  were; 
but,  looking  at  the  respondent's  conduct  from 
b^;inning  to  end,  could  anyone  doubt  that,  if  the 
respondent  had  sincerely  wished  it,  he  could  bare 
soon  discovered  where  his  wife  was  then  residing. 
On  reading  his  letter  of  the  27th  March  was  it 
not  idle  to  contend  that  be  ever  had  any  bondfidt 
intention  of  complying  with  the  order  of  the 
court  P  He  had  alleged  gross  acts  of  misconduct 
against  his  wife,  but  why  did  he  not  set  these  up 
in  defence  to  the  former  suit  P  He  had  described 
his  wife  as  a  person  not  fit  to  live  with,  for  he 
said,  "  ycnr  husband  prefers  poverty  and  living 
without  you,  for  which  there  most  be  strong 
reasons;  after  that,  could  anyone  be  expected 
to  credit  him  with  any  sincere  desire  to  again 
live  with  his  wifeP  In  concliuion,  the  learned 
E^e  said  he  was  satisfied  that  the  respondent 
intentionally  disobeyed  the  order  of  the  c^niTt, 
and  he  therefore  decreed  that  he  be  judicially 
separated  from  his  wife,  to  whom  the  custody  <n 
the  children  of  the  marriage  shonld  be  intmsted. 

Solicitors  for  the  petitioner,  JVasA,  Fidd,  and 
Wiihert. 

Sdicitor  for  the  respondent  T.  S.  SarUett, 


Friday,  Jvly  2, 1886. 
(Before  Butt,  J.) 
Ihgham  (falsely  called  Sachs)  v.  SaChs.  (a) 
jDomiotZ^-^usMan^f  us&ond  Boman  Cc^holio— 
Pruuian  meuriagB  and  (lu7ore»— Status  0/  tk9 
dtoorced   partiea  —  Svitwunt   morriaga  tf 
htuband  in  England— VaUaHy, 
8.r  an  Austrian  auMe^  by  birth  and  paraiiMe, 
and  a  Roman  Gatholie  by  religion,  amtradea  a 
voltd  marriage  in  Berlin  intfc  a  lady  vf  f&s  same 
domidU  as  hmmlft  hut  dueribad  in  tibe  marriags 
eorlifieate  as  of  tM  Evangalieal  nUgion.  Tkis 
marriage,  wk&h,  by  ike  taw  ^  A%^tiia,  «Bat 
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abiolutely  indtBtoluble,  icat  BiihuquetUly  ditsolved 
in  Serlin,  by  mutual  con$eni,  on  a  petition  pre- 
tented  by  the  wife. 

8.  mibaeqvenily  married  in  England  an  Engligh 
Proieatant  lady,  hiajirat  ivife  being  ttUl  alive. 

Ths  aeoond  wife  petitioned  this  court  for  a  decree 
of  nitUity,  on  the  ground  thai  the  Serlin  divorce 
did  not  meciually  diuolve  thefiret  marriage  of  S,, 
tohieht  the  alleged,  wa*  ilur^fore  «f>II  whtiBting 
and  binding. 

Seldf  that  the  Berlin  divorce  VMU  good;  and, 
conaequeratly, 

Seld,  that  the  second  marriage  woe  good  aUo. 

Joseph  Jvlius  Sachb  was  bom  at  NeatitBohein, 
proTince  of  Sforavu,  in  the  empire  of  Austria. 
o{  parents  who  were  AastrianB  bj  birth  and 
Boman  Catholios  bj  relision. 

On  the  2Ut  Sept.  1875,  at  the  age  of  thirty, 
he  married,  in  Berlin,  Maris  Anna  Charlotte 
Bemin,  whoee  parents  had  lived  at  Inowraclaw, 
in  the  prOTince  of  Posen,  in  the  kingdom  of 
Prnssia. 

In  the  marriage  certificate  both  the  contracting 
pnrtiea  were  stated  to  be  then  resident  in  Berlin, 
and  the  hnaband  was  described  as  a  factory  owner, 
his  religion  and  the  place  of  his  birth  being  like- 
wise set  forth.  To  this  atEdavit  was  attached  a 
certificate  of  the  Aastrian  Vice-Consal*  to  the 
effect  that  no  impediment  existed. 

On  the  5th  May  1881  this  marriage  was  dis- 
solved by  decree  of  the  13th  Civil  Chamber  of  the 
1st  Royal  Provincial  Court  of  Berlin. 

This  decree  became  absolute  on  the  18th  Jane 
1881. 

FreTioosl^,  on  the  11th  Kov.  1880,  the  husband 
uid  wife  signed  an  agreement  in  England,  by 
which  he  was  to  allow  her  150Z.  a  year  for  life, 
hy  way  of  alimony,  «id  she  covenanted  to 
continue  to  live  apart  from  and  nut  to  molest 
him.  In  this  agreement  he  was  described  as 
**of  the  city  of  Manchester,  mannfaoturer  and 
chemist." 

The  divorce  proceedings  were  mentioned  in 
one  of  the  paragraphs  of  this  agreement,  and 
the  alimony  was  to  oe  remitted  to  Anna  Sachs 
through  Mr.  Charles  James  Koberts,  of  Rochdale 
(described  as  the  solicitor  for  Joseph  Julins 
Sachs),  and  Mr.  David  Armstrong,  of  Man- 
chester. 

The  Berlin  divorce  was  obtained  "  by  mutual 
conMut,"  at  suit  of  the  wife;  and  in  the  following 
yeat^namely,  on  the  5th  May  1882— the  former 
agreement  was  modi  fied  by  a  fresh  document  being 
executed,  in  England,  by  Joseph  Julius  Sachs 
and  his  divorced  wife,  by  which  a  lump  sum  of 
20001.  was  snbatitated  for  the  1501.  per  annum 
under  the  agreement  of  1880. 

This  agreement  iras  witnessed  by  Mr.  G.  J. 
Boberts  and  bis  clerk,  and  was  signed  "  J.  J. 
Sachs"  and  "Anna  Bemin  (late  Sachs),"  and 
the  said  J.  J.  Sachs  was  described  as  "  formerly 
of  Manchester,  but  now  of  11,  Adam-street, 
^detphi,  in  the  city  of  London,  manufacturer 
and  chemist." 

On  the  18th  Nov.  1882  Joseph  Julius  Sachs, 
"of  the  parish  of  St.  Martin-in-the-Fields,  in  the 
county  of  Middlesex,"  applied  for  a  licence  to 
marry  Helen  Lonise  Mary  Ann  Ingbam,  the 
petitioner  in  the  present  suit,  and  he  swore  an 
affidavit,  setting  forth  the  Prussian  marriage 
and  divorce,  and  stating  that,  at  the  time  the 
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former  was  solemnised,  he  was  an  AustriaD 

subject. 

The  citation  in  the  present  proceedings,  bearing 
date  the  23rd  Nov.  1885,  was  duly  served  upon 
the  said  Joseph  Julius  Sachs,  on  the  5th  Dec.  1885, 
in  Paris,  and  he  was  therein  described  as  "of 
Hotd  36ii  S^jouTt  Avenue  de  la  Grande  Arm^» 
Paris." 

March  13. — 8ea/rle  'for  the  petitioner. — ^This  is 
an  undef«ided  suit.   Joseph  Jnlius  Sacfas,  the 
respondent,  an  Austrian  and  a  Roman  Catholic, 
was  an  inventor  and  travelled  in  different 
countries  to  try  and  dispose  of  his  patents.  In 
1875,  he  being  then  in  Berlin,  married  Anna 
Bemin,  a  German  Protestant.   In  May  1881  that 
marriage  was.  or  rather  purported  to  be,  dis- 
solved by  a  Berlin  court,  by  mutual  consent  of  the 
parties.   At  that  time,  and  at  all  times  before  and 
since,  be  was  an  Austrian  subiect  domiciled  in 
Austria.    On  the  22nd  Nov.  1882  he  went  throngb 
a  ceremony  of  marriage  with  Helen  Louise  Mary 
Ann  Ingham,  the  present  petitioner.   After  the 
marriage  it  came  to  the  knowledge  of  the  latter 
that  Sachs  was  in  communication  with  his  first 
wife  on  money  matters,  and  it  seemed  strange  to 
petitioner  that  his  first  wife  still  had  claims  upon 
nim.  The  suspicions  of  herself  and  of  hermotner 
were  aroused,  and  they  set  about  making  inquiries 
as  to  how  the  law  stood.   They  were  advised,  boUi 
by  foreign  and  English  advocates,  that  the  divorce 
decree  was  really  of  no  avail.    Tliereupon  the 
petitioner  separated  herself  from  Sachs  and  took 
these  proceedings  with  the  view  of  obtaining  from 
this  court  a  judicial  declaration  as  to  what  her 
status  really  is.   It  is  put  thus  :  By  the  law  of 
Austria  the  man'iage  of  an  Austrian  Roman 
Catholic  is  absolutely  indissoluble,  and  Sachs 
being  an  Austrian  by  birth,  never  having  lost  his 
Austrian  domicile,  and  being,  in  fact,  down  to  the 
present  moment,  an  Austrian,  the  Berlin  divorce 
would  not  be  recognised  as  valid  in  Austria,  and 
therefore  it  cannot  be  miognised  in  this  country, 
the  law  of  domicile  being  the  law  which  regulates 
those  matters.    The  facts  will  be  proved  by 
witnesses.   Iieave  has  been  given  toj>rove  the 
Austrian  law  by  affidavit.    [Butt,  J. — I  very 
much  doubt  your  position.   It  is  not  a  cfuestion 
of  fact  but  of  law.   I  am  not  at  all  certain  that  I 
shall  hear  evidence,  because,  upon  your  pleadings, 
I  think  yon  show  that  this  is  a  matter  in  which  I 
cannot  grant  a  decree.   It  appears  there  was  a 
marriage  in  Berlin ;  that  a  court  in  Berlin  set  it 
aside ;  I  do  not  think  I  ought  to  go  into  the  ques- 
tion whether  the  court  in  Berlin  was  a  conrt  of 
competent  jurisdiction.]   The  Conrt  will  see  it  is 
alleged  in  the  petition  that,  at  the  time  of  the 
marriage  and  at  the  time  of  the  so-called  divorce, 
Sachs  was  an  Austrian  subject  domiciled  in 
Austria.   [Bdtt,  J. — ^The  question  is  whether  I 
oa^ht  to  receive  evidence  of  that,  uid  I  do  not 
think  I  ought  to  do  so,  to  impeach  the  decision 
of  the  court  in  Berlin.   If  you  have  an  authoritT 
to  show  me  that  I  onght  to  ^  into  it,  I  will 
do  so.]   In  Bottomayor  {olherunse  De  Banva)  v, 
De  Barro*  (3  P.  Div.  1)  it  was  held  by  the 
Court  of  Appeal,  reversing  the  decision  in  the 
court  below,  that  the  parties  being  by  the  law  of 
the  country  of  their  domicile  under  a  personal 
disability  to  contract  marriage  with  one  another, 
such  marriage  must  be  declared  null  and  void. 
Here  it  is  contended  that  Sachs,  being  by  the  law 
of  the  country  of  his  domicile  (namdy»  Auatria) 
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under  a  personal  diaabUiiy  to  contract  a  marriage 
while  his  first  wife  is  still  Imng,  his  marriage 
with  the  petitioner  onght  to  be  declared  nnll  and 
Toid.  [Butt,  J. — ^In  that  case  it  was  shown  that 
the  marriage  was  an  invalid  one  by  the  law  of 
domicile  of  the  parties.  Here  ^on  treat  the 
marriage  as  a  Talid  marriage,  set  aside  hy  a  decree 
of  a  conrt  which  you  say  is  a  wrong  decree  ;  and 
you  ask  me,  therefore,  to  set  aside  the  present 
marriage.]  There  is  one  passage  in  the  decree, 
the  translation  of  whifh  runs  thus :  "  As  disso- 
lution was  effected  by  mntnal  consent,  neither 
party  is  charged  with  a  preponderance  of  guilt." 
There  are  many  instances  in  which  English 
Gonrts  have  refused,  by  reason  of  the  domicile 
of  the  parties,  to  accept  decrees  of  American 
ooarts  pnrportinf^  to  dissolve  marriages,  notwith- 
standing snch  divorces  have  been  granted  by 
conrta  of  competent  jnrisdiction.  There  is  a 
recent  case  of  Griggs  v.  Brigga  (42  L.  T.  Bep. 
3r.  S.  662  ;  5  P.  Div.  163).  [BoTi,  J.— The  parties 
were  both  English.  Here  they  are  not.]  If  they 
were  both  Geimans,  it  would  be  another  matter. 
[Butt,  J. — ^Haa  this  court  ever  interfered  with 
the  jurisdiction  of  another  court,  dissolving  a 
marriage  between  two  persons  who  were  not 
English  °]  In  the  case  of  Simonhi  v.  MaXlac  (2 
L.  T.  Eep.  N.  S.  327  ;  2  Sw.  A  Tr.  67)  a  marriage 
tookplace  in  England  between  foreigners.  [Butt, 
J. — TTiat  is  a  step  further  no  doubt.  Still,  the 
marriage  took  place  in  England.  The  analogy 
between  that  case  and  the  present  one  womd 
be  more  apparent  if  this  marriage  had  been  in 
Bngland,  and  the  conrt  in  Berlin^  had  declared 
it  nnll  uid  void  because  certain  lormalities 
liad  not  been  gone  through  here,  in  _  which 
case  this  conrt  would  decline  to  recognise  the 
Berlin  divorce.  That  is  my  view.  I  think  the 
whole  matter  arises  upon  your  pleadings,  and 
upon  those  pleadings  I  am  inclined  to  say  yon 
cannot  succeed  in  this  case ;  but  I  will  not  prevent 
^nr  going  to  the  Court  of  Appeal,  and  therefore, 
m  order  to  save  expense,  I  will  admit  the  evi- 
dence de  hene  esse.  I  will  hear  it  upon  that 
distinct  understanding ;  I  do  nob  think  it  admis- 
sible.] The  affidavit  of  Dr.  Max  Neuda,  of  Vienna, 
which  was  read,  stated  that  he  had  practised  for 
eighteen  years  in  the  courts  of  Austria  having 
jurisdiction  in  matrimonial  matters ;  that,  accord- 
ing  to  the  Austrian  laws,  the  marriage  of  a 
Boman  Catholic  is  absolutely  indissoluble  during 
the  life  of  the  other  party  to  the  marriage,  so 
that  it  is  impossible  for  a  Boman  Catholic  to 
obtain  a  divorce  in  Anstria ;  and  that,  if  for  any 
Teason  whatever  a  Boman  Catholic  Austrian 
subject  obtained  a  divorce  in  another  country, 
the  Austrian  law  would  not  look  upon  this 
iu  a  dissolution  €&  marriage,  (a)    [Butt,  J. — 

(a)  Tbe  following  are  traiiHla.1joiiB  of  the  text  of  the 
Austrian  Civil  Code,  referred  to  in  the  affldavits  of  the 
AnstriiD  omuuel ; 

Tar.  62 :  A  man  may  be  wedded  to  uilr  cue  wife  at  a 
time,  and  a  woman  to  only  one  husband.  Whosoever 
has  already  been  married,  and  wishes  to  marry  again, 
most  prove  acoordioeto  law  the  severing,  that  is  to  ai^, 
the  oomplete  diasolatimi  of  the  marriage  tie  which  has 
foTlowea  on  Vbo  previoas  marriage. 

Par.  Ill:  ThehondofalegalmarriagebetweenHoisan 
Catholics  can  only  be  severed  hy  the  death  of  one  oS.  the 
parties.  Equally  indiaaolnble  isthe  marriage  tie,  when 
only  one  of  the  parties  wiva  at  the  time  of  the  coDolnsion 
of  the  muriage  an  adherent  of  the  ''^-frmsn  Cath<>lio 
rdigion. 
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Assuming  the  parties  are  married  in  Ansfcria,  and 

come  and  reside  in  England,  and  make  the  English 
domicile  theirs,  a  conrt  in  England  could  dissolve 
the  marriage.  Therefore,  the  law  of  Austria, 
saying  that  the  marria^  never  can  be  dissolved, 
only  goes  as  &r  aa  this,  that  it  will  not  be  dis- 
solved in  Austria.  J 

Helen  Louisa  Mary  Ann  Ingham  (otherwise 
Sachs),  the  petitioner,  was  called,  and  stated  that 
she  was  born  in  England  of  English  parents.  She 
proved  going  through  the  ceremony  of  marriage 
with  Joseph  Julius  Sachs,  at  St.  tfartin's-in-the- 
Fields,  on  the  22nd  Nov.  1882.  He  had  previoashr 
told  her  of  his  first  marriage  and  divorce,  net 
told  her  he  was  bom  in  Austria,  of  Austrian 
parents,  and  had  repeatedly  stated  that  he  in- 
tended to  return  to  that  country  with  her,  to 
live,  as  soon  as  he  had  realised  money  for  his 
patents ;  that  she  lived  with  him  for  three  years 
at  various  hotels  wad  lodging-houses  in  lK»don 
and  ^ris ;  that  he  stayed  at  a  place  as  long  only 
as  his  business  required  him  to  remain;  that  the^ 
had  no  furniture  except  a  piano,  which  she  had  at 
the  time  of  her  marriage,  but  that  it  was  8t<x«d, 
and  had  remained  so  ever  since ;  that  at  the  time 
she  left  him  they  were  living  in  ^ris,  in  apart- 
ments. Her  husband's  religion  was  Boman 
Catholic  She  separated  from  him  in  con- 
sequence of  her  motner  receiving  advice  that  her 
marria^  with  Sachs  was  illegal.  She  had  since 
lived  with  her  mother  in  England.  The  signature 
to  the  affidavit  ot  the  18th  Not.  1882  was  that  of 
Sachs. 

Mrs.  Margaret  Kelly,  mother  of  the  petitioner, 
was  next  called,  and  deposed  that  the  respondent 
told  her  he  was  an  Austrian,  and  had  lived  in 
Austria  down  to  1875;  that  he  was,  and  always 
had  been,  a  Boman  Catholia  She  had  often  hend 
him  express  his  intention  of  Tetnmiug  to  Austria 
to  live ;  that  she  sobseqaently  took  legal  advice 
as  to  the  validity*  or  otherwise,  of  her  daaghter's 
marriage,  and  in  consequence  of  that  advice  her 
daughter  left  tiie  respondent,  and  had  since  lived 
with  witness. 

Mr.  Charles  James  Roberts,  a  solicitor,  prac- 
tising at  Bochdale  and  Manchester,  was  called, 
and  said  that  he  was  well  acqaainted  with  Joeepb 
Julius  Sachs,  and  acted  on  his  behalf  in  negotiat- 
ing the  separation  with  his  first  wife.  Anna  Sachs, 
with  whom,  and  with  whose  handwriting,  he  wa^ 
well  acquainted.  He  saw  her  sign  the  two  agree- 
ments of  the  lltb  Nov.  1880  and  the  &th  May 
1882.  The  last  letter  he  had  from  her  was  dat^ 
the  18th  Aug.  1885;  he  knew  she  was  then  alive; 
he  knew  the  respondent  to  he  an  Austrian. 

Butt,  J. — ^That  snfBciently  establishes  those  two 
facts. 

Searle. — ^This  completer  the  evidence.  rBriT. 
J.— I  have  not  yet  received  formally  either  the 
judgment  or  the  certificate  of  the  first  marriage. 
I  think  the  judgment  is  proved,  but  I  certaimv 
do  not  think  the  Bprlin  certificates  are  admissible.*^ 
Lord  Brougham's  Act  (14  &  15  Vict.  c.  99),  s.  7. 
soffices  for  that.  Themarriagewhichitis  son^t 
to  have  declared  null  and  void  is  an  English 
marriage,  and  its  validity  or  invalidity  must, 
therefore,  be  decided  by  the  law  of  England. 
The  husband  not  beiiw^an  Englishman,  by  what 
law  does  the  law  of  iBngland  test  the  vwidity 
of  this  FiarriageP  It  mast  be  by  the  law  « 
his  domicile.  ^^hg^  X^^(^^^^^f^ 
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rannob  possibly  be  diasoind  in  any  coantry. 
[Bi'TT,  J. — The  oourt  in  Berlin  may  Bay  tfaak 
by  the  law  oi  Germany  it  has  power  to  dis- 
solve inarriafm  between  persons  resident  in 
its  dominicma?)  If  that  is  the  law,  it  would  not 
be  acted  npon  in  any  country,  other  than  Germaoy. 
[BcTT,  J. — ^Neither  do  we  act  npon  it.  You  ask 
ine  to  set  it  aside,  which  I  do  not  think  I  can  da. 
Sachs  was  resident  in  Berlin,  and  prima  ftteie  was 
subject  to  the  jurisdiction.]  By  reason  his 
Austrian  domicile,  he  was  not  sabject  to  the 
jurisdiction.  [Butt,  J. — It  may  be  that  this  oonrt 
would  not  enforce  such  a  decree,  but  yon  are 
asking  rae  to  set  aside  a  decree,  which  is  another 
matter.]  The  court  should  put  itself  in  the 
same  position  as  if  it  were  an  Austrian  oonrt. 
[BrTT,  J. — I  qnite  understand  your  argament. 
Now  will  yon  me  some  antfaority  for  a  conrt 
of  jnstice  in  this  conntry  harinf^  been  called  on  to 
pronounce  that  a  judgment  of  a  foreign  eonrt  is 
nnU  and  void.^  Tollemaehe  t.  Tallwut<^  (1  Sw.  A, 
Tr.  657),  where  it  was  held  that  a  Scotch  divorce 
was  inoperative  on  the  marriage  of  a  domiciled 
englishman.  There  the  parties  were  British 
subjects,  herethehnsband  is  Austrian.  That  is  the 
only  difEerence.  [Bott,  J.' — Yon  have  cited  no 
case  yet  which  goes  to  show  that  this  court  will 
interfere  with  the  decree  of  a  f  oreifm  court  between 
persons  other  than  British  subjects.]  There 
appears  to  be  no  case  exactly  in  point.  The  court  is 
now  in  possession  of  the  facts  and  argument.  Hie 
question  is  entirely  one  of  domicile ;  and,  assuming 
that  this  man  was  domiciled  in  Austria,  and 
ossnming  that,  by  the  law  of  Austria,  a  Berlin 
marriage  of  this  natnre  could  not  be  dissolved, 
this  court  onght  to  look  at  the  matter  from  the 
standpoint  (n  an  Anstrian  tribunal,  and  to  hold, 
with  snch  a  tribunal,  that  the  Berlin  divorce  is 
no  divorce  at  all. 

March  16^ — Gonnsel  stated  that,  although 
he  did  not  think  an  amendment  of  the  pleadings 
very  materia  he  proposed  to  add  to  the  original 
petition  a  fresh  paragraph  to  the  following 
effect: 

That  at  iba  time  irhen  the  said  oeremmnr  of  marriafra 
waa  celebrated,  to  wit,  on  the  23nd  daj  of  Nov.  1882,  the 
said  Joaepli  JatiUB  Saohs  wu  a  domiciled  Aiutrian,  and 
a  Bomao  Catholio,  and  by  the  law  of  Ansiria  be  was  in- 
capable of  oontracttsE  the  marriaffe  with  jaax  petitioner, 
the  said  Aaaa  Sadia  Mag  than  save. 

_  Butt,  J. — tUhk  yoa  most  r^Berve  the  peti- 
tion after  that  has  been  added. 

Julif  2. — Secaie  intimated  that  the  amended 
petition  had  been  served  npon  the  respondent  in 
Paris,  bnt  that  he  had  not  appeared,  and  was 
believed  to  take  the  view  that  his  marriage  with 
the  petitioner  waa  invalid.  The  learned  counsel 
then  re-stated  the  facts.  {Butt,  J. — Where  a 
man  is  an  Austrian  subject,  and  goes  to  Berlin, 
and  marries  there,  and  is  divorced  there,  I  should 
have  thought  there  would  be  a  presumption  of  a 
Berlin  domicile.  Now,  'assume  that  he  is  an 
Austrian,  and  that  he  goes  to  Berlin,  and  does  not 
acquire  a  domicile  there,  and  marries  there,  and 
then  is  divorced  by  a  competent  court  there,  am  I 
to  hold  that  nil  P]  This  court  should  take  no 
notice  of  the  divorce,  and  hold  thaf;,  he  being  a 
domiciled  Austrian,  and  a  Boman  CathoHc,  and 
his  first  wife  being  alive,  the  second  marriage  is 
therefore  invalid.  [Butt,  J. — That  will  not  do 
alone.  If  the  Berhn  decree  was  valid,  the  re- 
spondent became  a  sing^  man  again,  and  I  do  not 
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tlunk  the  AoRtrian  law  comes  in  at  olL  I  do  not 
think  I  can,  oronght,  to  treat  this  as  if  I  were  ui 
Austrian  jndg^  sitting  at  Yienna.]  By  the  law  of 
England,  as  soon  as  you  ascertain  the  hnsband's 
domicile  to  be  Anstrian,  the  qoestion  oi  his 
capacity  or  izicapacity  to  contract  marriage  is  a 

Jnestion  for  the  law  of  Austria.    [Butt,  J. — 
do  not  agree  at  all.   Assume  that  an  Austrian 
subject  resides  in  England,  and  marries  an 
English  wife,  that  he  divorces  that  English  wife, 
and  that   he   then  marries  another  English 
woman,  and  she  then  cf>mes  to  this  court  and 
says,  "  Now  I  find  my  husband  was  married  and 
divorced  by  you,  bat  I  find  that  divorce  waa  nil, 
becanse  he  was  a  domiciled  Austrian,  therefture  I 
ask  for  a  decree  of  nuUity/']  It  is  submitted  she 
would  be  entitled  to  it.  [Bdtt,  J. — ^It  is  a  startlinr 
propositioD.   Is  Sotiamayor  t.  De  Barroa  (37  It.  T. 
Bep.  m.  S.  51&;  3  F.  Div.)  reallv  in  point,  wheu 
jou  consider  what  the  whole  ro^to  dendendi  was  P 
If  you  are  right  in  your  present  argument,  what 
business  had  eith^  this  court  or  the  Court  of 
Appeal  to  decide  the  question  in  Sotiomayor 
V.  De  Barrot?    The   whole  essence  of  that 
case  is  Fortugneae  domicile.]    Anyone  has  a 
right  to  come  to  the  court  and  nsk  it  to  decide 
on  the  validity  or  invalidity  of  a  marriage 
fxmtracted   in   in  England.    [Butt,  J. — You 
are  oblisred  to  draw  the  distinction  between 
validity  'and  invalidity  of  marriage,  and  the 
authority  of  the  court  to  grant  a  divorce ;  but  if  the 
English  court  had  the  right  to  decide  to  annul 
that  marriage  betnrem  Fortognese  subjects  who 
had  never  lost  their  dfunicile,  why  cannot  it  grant 
a  divorce  between  the  same  people  P   And  if  it 
can.  that  is  exactly  what  the  Grerman  court  did 
in  the  present  case.]   It  is  one  thin^  to  ascertain 
whether  a  contract  of  marriage  ia  valid,  and 
another  thing  to  say  that  that  marriage  shall  be 
dissolved.    We  say.  it  never  took  place.    It  is  one 
thing  to  try  a  question  whether  a  contract  is 
valid,  and  another  to  say  there  was  no  contract  at 
all.    In  Simonin  v.  Mallac  (2  L.  T.  Rep.  N.  S. 
327;  2  Sw.  &  Tr.  67),  the  court  had  no  doubt 
whatever  they  had  power  to  entertain  the  suit. 
[Butt,  J. — ^And  I  have  no  doubt  tbe  court  had 
power  to  entertain  the  suit  in  Sottomayor  v.  De 
BarroB,  and  if  in  that  case  the  marriage  could  be 
declared  null  and  void,  I  do  not  see  why  it  should 
not  be  dissolved.]   That  is  tbe  difference  between 
the  cases.    [Butt,  J. — Beally  it  coanes  to  very 
ranch  this  qnesticm,  does  it  not  P   If  residence  iu 
Berlin  is  sufficient  to  entitle  the  Berlin  court 
to  dissolve  the  Gienaan  marriage,  then  I  cannot 
say  that  that  decree  of  divorce  is  nnU.   In  order 
to  decide  that,  I  ought  to  determine,  and  I  thiidc 
must  determine,  whether,  when  a  person  comes 
and  resides  here,  and  does  not  acquire  a  dknnicile 
here,  bnt  marries  here,  s  divorce  from  that 
marriage  would  be  valid  in  this  country.]  We 
ask  your  Lordship  to  determine  that  question 
by  Anstrian  law,  in  the  same  way  that  the 
conrt,  in  Sottomayor  v.  De  Barros,  determined 
the  question  then  before  it,  by  Fortngnese  law. 
If  the  court  finds,  by  the  evidence  now  before 
it  as  to  the  law  of  Austria,  that,  no  matter  under 
what  circumstances  a  divorce  is  granted,  that 
law  would  refuse  to  recognise  a  second  marriage, 
your  Lordship   ought   to  refuse  likewise  to 
recogmse  it.   [Butt,  J. — Is  not  that  changing 
the  qaestimP   What  I  am  pnttiog  is  thia:  a 
raw.,  who  is  an  Austri^.^^  ^^^n||^]i^ 
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marriee,  and  then  institutes  proceedings  for  a 
diTome.  Would  this  court  divorce  tbem  if  he 
was  not  domiciled  here,  but  merely  resident  in 
this  conntrj  P]  Before  that  case  in  the  Court  of 
Appeal,  it  would  not.  [Butt,  J. — ^Then  how  am 
I,  by  parity  of  reasoning,  to  say  that  the  German 
coarb  ought  not  to  hare  done  it  P  I  most  be 
satisfied  of  that  before  I  can  decide  it.]  There  is 
a  case  coming  on  shortly,  in  which  the  question 
is,  as  to  whether  a  re-marriage,  after  a  colonial 
diToroe,  is  a  good  marriage.  The  oase  referred 
to  is  Beott  T.  The  Attomey-QenartU  (pott); 
11  P.  DiT.  128).  [Burr,  J. —That  is  not 
tiie  same  qnesticHi.  Suppose  an  Bnglish  mar- 
riage between  people,  one  or  both  of  whom 
are  perBons  who  have  never  acquired  a  domi- 
cile  in  England,  if  the  husband  sues  for  a 
diTorce  in  England,  on  the  ground  of  his  wife's 
adultery,  he  cannot  get  it.  Is  there  authority 
for  that  P  There  in  authority  againtt  the  proposi- 
tion: (Niboyet  v.  Niboyet,  4  P.  A  D.  l.)J  That 
carried  the  jurisdiction  of  the  court  further  than 
any  other  case,  and  it  was  not  the  judgment  of 
the  whole  court,  for  the  present  Master  of  the 
Rolls  (then  Brett,  L.J.)  differed.  IBvti,  J.— If 
it  is  good  ]»w,  it  is  very  much  against  you.  It 
seems  to  me  the  English  court  would  do  here 
exactly  what  the  German  court  has  done ;  and, 
if  so,  I  have  no  right  to  say  the  German  court 
was  wrong.  The  rule  which  has  been  laid  down, 
with  regard  to  foreign  law,  is  devly  ^  this  : 
Foreign  law  is  a  question  of  fact,  and  evidence 
can  w  given  of  the  foreign  law,  as  a  fact. 
If  no  evidence  is  given,  it  is  assumed  to 
he  identical  with  the  English  law.  If  the 
English  court  would  do  exactly  what  the 
German  court  has  done,  how  can  I  say  the 
latter  is  wrong,  and  that  its  decree  is  invalid  P] 
The  German  court  and  German  law  has  nothing 
to  do  with  it;  it  is  a  question  of  English  and 
of  Austrian  law.  This  court  is  asked  to  difl- 
regard  that  decree,  as  the  Aastriau  courts 
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July  13. — Btjtt,  J. — In  this  case  the  petitioner, 
who  is  an  English  lady,  asks  for  a  decree  of  nollity 
of  her  marriage  with  the  respondent.  She 
alleges  in  her  pleadmgs :  "  That,  on  or  about  the 
22nd  da^  of  !Not.  1882,  at  the  pariah  church,  St- 
Idartin-m-tfae-Fields,  a  ceremony  of  marriage  was 
celebrated  between  the  petitioner  and  Joseph 
Julias  Sachs,  that  the  said  Joseph  Julius  Sacns, 
on  Sept.  21, 1876,  at  Berlin,  was  lawfully  married 
to  Anna  Sachs  (then  Anna  Bemin),  and  that  that 
woman  was  still  living  at  the  time  of  the  cere- 
mony of  marriage  between  the  petitioner  and  the 
said  Joseph  Julius  Sachs  ;  that  on  or  about  May 
10,  3881,  a  decree  of  dissolution  of  the  marriage 
of  Joseph  Julius  Sachs  and  Anna  Sachs  was  pro- 
nounced by  the  13th  Civil  Chamber  of  the  Boyal 
Provincial  Court  of  Berlin ;  that  at  the  time  wnen 
such  decree  was  pronounced  the  said  Joseph 
Julius  Sachs  was  an  Austrian  subject  domiciled 
in  Austria,  and  that  he  was  not  domiciled  in 
Germany,  and  that  he  was  a  Roman  Catholic." 
The  respondent  has  not  entered  an  appearance. 
The  facts  so  stated  by  the  petitioner  are  snppwted 
by  evidence  adduced  at  the  hearing,  and  by  the 
affidavit  of  an  Austrian  advocate,  which  was  by 
leave  put  in  and  read,  and  which  says  that  by  the 
law  of  Austria  the  marriage  of  an  Anstrian  sub- 
ject, being  a  Soman  CathcuiCt  cannot  be  dissolved. 


except  by  the  death  of  one  of  the  parties.  It 
appears  that  the  petitioner  in  this  suit  was,  at  the 
time  when  she  married  the  respondent,  aware  of 
the  former  marriage  and  divorce  of  the  respon- 
dent, but  she  says  that  she  has  been  advised  that 
the  decree  of  divorce  was  bad,  and  consequeotly 
that  her  own  marriage  is  invalid.  It  has  been 
argued  that,  inasmuch  as  the  domicile  of  the  re- 
spondent was  always  Austrian,  tbecourt  heremust, 
in  accordance  with  Austrian  law,  hold  that  the 
Berlin  divorce  was  bad  and  his  marriage  with  the 
present  petitioner  a  nullity.  I  cannot  concur 
with  this  view  of  the  matter.  It  seems  to  me 
clear,  both  in  princiole  and  on  aathoritj,  that 
the  personal  status  resulting  from  the  marrii^ 
in  Berlin  is  a  matter  to  be  determined  hj  the  law 
of  the  country  in  which  the  contract  was  made. 
It  is  impoesible  for  me  to  pronounce  the  decree  of 
the  Berlin  court  invalid.  I  must  therefore  decline 
to  gruit  the  pnjer  of  the  petitioner,  and  I  must 
dismiss  this  suit.  I  should  have  stated  that  I 
see  in  another  part  of  the  petition,  there  is  an 
averment  that  the  respondent  is  a  Roman 
Catholic.  I  have  not  found  it  stated  to  be  a 
fact.  [Searle.  —  That  was  added  afterwards.] 
Yes  ;  and  therefore  it  has  not  got  into  the 
petition  I  have  read  from.  If  you  want  to 
have  this  matter  further  discussed.  I  think  I 
had  better  insert  in  my  judgment  a  note  to 
that  effect,  and  the  judgment  will  be  altered  by 
adding  to  that  part  of  the  petitioa  I  have 
read,  the  averment  that  the  respondent  was  a 
Roman  Catholic. 

Solicitors :  John  Ferrwn  and  Co. 


Wednesday,  July  7, 1886. 
(Before  the  Pebstdent.) 
Scott  v.  The  Attobket-Geheru-  (a) 
Domicile— Iriah  marriage  b^toeen  parties  having 
Iruh  domieile  of  origin — Pr^tumption  of  change 
dcmicHe  —  IHvoree  in  Cape  Colony  —  Sa5- 
sequent  status  of  the  respective  paiiies — Boman- 
Duich  law — Swtsequent  marriage  in  England  of 
the  guUty  party  toith  the  eo-re»pondent  held  txUid 
—Legitijnaey  J)eclaraHo»  Act  1858  (21  ^  23 
Ftrf.  c.  93). 

P.  and  Ii.,  both  luLving  an  Irish  domicQe  of  origin, 
were  lawfully  inarried  in  Ireland  ticcordin^  to 
the  rites  of  the  Church  of  Irdand.  They  eo- 
lubbUed  therefor  about  a  year  after  their  marriagit, 
and  then  came  to  England.  In  the  third  year 
tlie  ma^rriage  they  went  to  the  Cape  Colony,when 
P.,  the  ftuabond,  was  engaged  for  three  montk*  i» 
the  commiiMsariat.  He  then  went  to  the  neigh' 
bouring  Crown  Colony  qf  Naial,  where  he  too*  a 
hotel  and  farm.  TheteveniureBprornnguntwxets- 
ftd,  he,  after  rwEAer  orer  a  year's  rettdenw  m 
Natal,  retmned  vnfh  hie  wife  to  England.  Hs 
remained  here  a  few  months,  and  then  went  laA 
to  Natal,  where  he  tooje  a  briek^ld,  which  he 
worTeedfor  about  ivoo  years.  Thxe  aUo  proved  a 
failure,  and  he  tlien  rejoined  hie  wife,whom  he  had 
left  tn  England.  After  remaining  here  two  or 
tiiree  months  the  husband  aJ^d  wife  sailed  for 
Australia,  P.  having  made  up  his  mind  to  try 
skeep'farming  there,  and,  if  successful,  to  settle  i» 
one  of  the  Australian  colonies.  On  the  voyage 
they  made  the  acquaintance  of  8.,  with  who»  r. 

(A)  B^oited  by  H.I>inuT^ 
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eniend  into  a  partnership  in  Melhourne ;  both 
nffned  an  agreemenf,  which  was  expreased  io  he 
"for  life"  and  in  which  P.  doMcribed  hinuelf  at 
*'  of  Ireland,"  and  gave  hit  original  Irith  addrett. 
Thia  partnerihip  had  for  its  object  the  starting 
and  carrying  on  of  an  oitrieh  farm  in  the  Cape 
Coltmy,  and  after  remaining  a  ihort  time  in 
Auatralia,  P ,  L.,  and  8.  took  pastage  in  another 
tteamer  with  the  view  of  reaching  the  Cape.  They 
transhipped  at  MoMritiut,  and,  on  reaching 
Port  Naial,  %eh$r€  ike  $taamer  had  io  touch, 
P.  vmU  on  shore  to  eaU  on  aome  friends. 
Sia  wife  and  8.  went  on  without  him  to  Port 
SUxaheth,  in  (he  Cape  Colony,  where  they  com- 
mMedaduUerv  together.  P.  followed  them  tlither, 
and  instituted  dworee  proceedings,  in  which  all 
three  parties  were  represented,  the  result  being  i}utt 
a  decree  was  pronounced  by  tlie  Court  for  iJie 
Eastern  District  of  the  Cape  Colony,  dissolving 
the  marriage  of  P.  and  L.,  and  condemning  S.  in 
eoete  and  damages.  8.,  whose  domicile  o/orinin 
vsae  Scotch,  but  who  appeared  to  have  acquired  an 
English  domicile,  afterwards  married  L.  at  the 
CeUhedral  Church  at  Cape  Town,  and,  six 
months  later,  a  second  ceremony  was  performed, 
according  to  Englieh  law,  at  a  registry  ojfiu  in 
England. 

Bold,  first,  that  the  Colonial  domicile  rucetsary 
for  obtaining  a  divorce  in  the  Cape  Colony  must 
be  presumed  to  have  been  acquired  by  P.  previous 
to  the  divorce  proceedings  bem^  instituted  by  Aim, 
and  that  the  diaeolutum  of  hu  marriage  with  L. 
was  valid. 

Beld,  secondly,  that  notwUhetanding  the  fact  thai 
the  3oman-Duteh  law  absolutely  prohtbita  the 
^Hty  party  to  marry  again  so  long  as  fhe 
vnnocentvarty  remains  single,  »iill,as  the  Colonial 
divorce,  being  valid,  operated  eu  a  complete  die- 
aohUion  <f  the  marriage  tie,  and  resuUed,  there^ 
fore,  in  placing  the  parties  in  the  status  qf 
Wimarried  persons,  they  were  thereupon  free  to 
remove  out  of  the  Colonial  jurisdiction  into  any 
other  jurisdiction,  and  L,  having  done  this,  the 
Court,  without  being  under  the  necessity  ofexpreeS' 
ing  any  opinion  as  to  her  marriage  with  8.  in 
Cape  Town,  declared  their  auhse^ent  marriage  in 
England  to  be  vaUd. 

This  vaa  a  case  under  the  Legitimacy  Declaration 
Act  1858,  whereby  the  petitioner,  Cartaret 
Cunningham  Scott,  a  Scotchman  bj  birth,  but 
who*  St  some  time  prior  to  these  proceedings, 
appeared  to  have  acquired  an  English  domicile, 
sought  from  this  coart  a  declaration  that  a 
marriage  entered  into  by  him  on  the  10th  June 
1885  with  Anna  Deborah,  his  wife,  was  valid  and 
snbsieting. 

An  order  for  snbstitnted  service  of  the  citation 
in  these  proceedings  had  been  obtained  from  this 
coart,  on  motion,  and  service  upon  Mr.  Peacocke 
had  been  accordingly  effected  by  advertisements 
and  by  leaving  a  copy  of  the  citation  with  his 
brother-in-law,  who  resided  in  Dublin.  Ho 
answer  had  been  filed  by  him,  nor  did  he  now 
appear. 

•  Citation  apon  Mrs.  Scott  to  see  proceedings 
had  also  issued,  and  she  entered  an  appearance, 
but  filed  no  answer  and  was  not  represented  at 
the  hearing. 

The  Attorney-General  had  filed  a  formal 
answer,  trarersuig  the  allegations  contained  in 
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the  petition,  and  praying  that  it  should  be  dis- 
missed. 

The  main  point  for  the  consideration  of  the 
court  was  as  to  the  validity,  or  otherwise,  of  a 
decree  of  divorce  pronounced  by  one  of  the  courts 
of  the  colony  of  tne  Cape  of  Good  Hope,  dissolv- 
ing an  Irish  marriage  between  Mrs.  Scott  and 
her  first  husband,  whose  name  was  Feacocke. 

The  facts  of  the  case  were  these : — 
On  the  6th  Feb.  1877  Septimus  Peacocke,  an 
Irishman  by  family  and  by  birth,  was  lawfully 
married  to  Anna  Deborah  Peacocke  (then  Anna 
Deborah  Low),  also  of  Irish  birth  and  parentage, 
at  Kilmnckridge,  in  the  county  of  Wexford, 
according  to  the  rites  of  the  Church  of  Ireland. 
They  continued  in  Ireland,  residing  in  the  county 
of  Tipperary,  until  abont  a  year  after  their 
marria^,  when  they  came  to  England,  and  after 
remaining  here  about  two  yean,  dnrine  which 
time,  apparently,  the  hnBhend  was  witnoat  any 
settled  occupation,  they,  in  the  year  1880,  left  for 
Sonth  Africa*  Mr.  Peacocke  naving  ezprrased 
some  intention  of  settling  at  the  Cape,  where  a 
brother-in-law  of  his  was  residing.  For  abont 
three  months  after  their  arrival  in  Cape  Town 
Mr.  Peacocke  was  engaged  as  a  supernumerary  in 
the  Commissariat  Department. 

After  this  he  left  the  Cape  Colony,  and  with 
his  wife  proceeded  to  the  neighbouring  Crown 
Colony  of  Natal,  where  he  took  the  Royal  Hotel, 
Pietermaritzburg,  and  also  a  farm.  Neither  of 
these  ventures  proving  successful,  he,  in  company 
with  his  wife,  retumM  in  May  1881  to  Englana, 
and  remained,  paying  visits  to  friends  in  England 
and  Ireland,  till  about  Nov.  or  Dec.  1881,  when  he 
went  back  to  Natal,  loiving  his  wife  with  her 
friends. 

On  this  occasion  he  took  a  brickfield  somewhere 
in  Natal.  After  a  stay  of  about  eight  months  he 
paid  a  visit  to  his  wife  and  friends  at  home,  but 
only  remained  here  a  short  time,  and  then  went 
bacK  to  Natal  where  he  still  had  Uie  brickfield. 

Abont  Christmas  1883  he  rejoined  his  wife  in 
England,  having  left  Natal  apparently  either 
from  want  of  success  or  his  inherent  desire  for 
change  and  novelty. 

Shortly  ^ter  his  return  to  England  nn  this  last 
mcasion,  he  expressed  his  intention  of  making  a 
trial  of  sheep-farming  in  Australia,  and  accord- 
ingly, in  the  month  ot  Feb.  1884,  he  and  his  wife 
left  home  with  that  object  in  view. 

Mr.  Scott,  the  present  petitioner,  was  taking  a 
voyage  in  the  same  steamer  for  the  benefit  of  his 
health,  and  an  acquaintance  sprang  up  between 
him  and  Mr.  and  Mrs.  Peacocke,  which  before  the 
termination  of  the  voyage  resulted  in  a  verbal 
understanding  and  agreement  being  come  to 
between  Mr.  Scott  and  Mr.  Peacocke,  and  after 
their  arrival  in  Melbourne  this  agreement  was 
formally  embodied  in  a  deed  of  partnership, 
expreRsed  to  be  "  for  life,"  in  which  Mr.  Peacocke 
was  described  as  "  of  Lnland,"  and  his  original 
Irish  address  was  given.  The  object  of  this 
partnership  was  to  start  or  take  over,  and  carry 
on,  the  pursuit  of  oatrich-farming  in  the  Cape 
Colony. 

In  Aug.  1884  the  partners  and  Mrs.  Peacocke 
left  Australia  for  the  Cape.  They  were  delayed 
some  little  time  at  the  Mauritius,  where  they  had 
had  to  change  steamers.  After  this  they  next 
touched  at  Port  Natal,  where  Mr^^I^acocke  tnok 
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the  opfiortiimty  of  going  on  shore  to  call  upon 
some  iriende.  Here,  from  some  canse  or  another, 
be  either  missed  the  steamer,  or  his  wife  tran- 
shipped and  went  on  by  an  earlier  oiw  to  Port 
Elizabeth,  where  she  and  Mr.  Scott  lived  and 
cohabited  tof^ether  as  man  and  wife. 
Mr.  Feacocke  followed  them  by  the  earliest 

Spportnnitj,  and  institated  proceedinf^  for  a 
iTorce  against  his  wife,  making  Mr.  Scott  the 
co-respondent,and  claiming  damages  against  bim. 
In  his  petition  he  gave  his  address  as  of  "  Old 
Conrt,  m  the  conntj  of  Waterford,  in  >  Ireland," 
and  farther  stated  that  be  and  the  other  parties 
to  the  suit  were  all,  at  that  time,  "  temporarily 
.resident  at  Port  Elizabeth." 

The  parties  were  all  represented  at  the  trial, 
which  came  on  before  the  Court  for  the  Eastern 
District  of  the  Cape  Colony,  sitting  at  Grahams- 
town,  and  no  objection  waa  taken  as  to  the  jnria- 
diction  of  that  tribunal. 

On  the  2nd  D  ec.  1884  that  court  pronounced  a 
decree  dissolving  the  marriage,  and  ordering  the 
co-respondent  to  pay  5001.  damaffes,  and  the  costs 
of  the  proceedings.  These  Mr.  Scott,  in  due 
course,  paid. 

On  the  10th  Dec.  1884  Mr.  Scott  and  Mrs. 
Peacocke  were  married  at  the  Cathedral  Chnrch 
of  St.  George,  in  Cape  Town,  according  to  the 
rites  ot  the  Chorch  of  England.  They  remained 
ill  the  Gape  Colony  until  Feb.  1885,  when  they 
came  to  this  conntiy. 

On  the  l&th  June  1885  they  went  through  a 
second  ceremony  of  marriage  together,  at  the 
office  o£  the  r^^trar  ot  the  district  ot  St. 
George's,  Hanover-sqnare,  in  the  county  of  Mid- 
dlesex, this  being  the  marriage  it  was  now  sought 
to  have  declared  valid. 

Indenoich,  Q.C.  (Searle  with  him)  contended,  on 
behalf  of  the  petitioner,  that  Mr.  Peacocke  was 
d<Hniciled  in  tbe  Cape  Colony  at  the  time  of  the 
divorce,  and  that  there  was  therefore  jurisdiction 
for  the  courts  of  that  colony  to  grant  bim  the 
rdiief  be  was  then  seeing.  He  referred  to  tbe 
case  of  Maatm  T.ilfofon  (48  L.  T.  Eep.  N.S.  290 ; 
8  P.  Div.  21),  where  the  judges  reqnired  evidence 
to  be  adduced  to  satisfy  them  that  they  had  juris- 
diction, and  in  which  tner,  apparently.'awHedthe 
same  principles  as  would  be  applied  by  the  courts 
of  this  country.  He  also  referred  to  Van  Leeuwen's 
Commentaries  on  the  fioman-Dutch  Law,  pp.  83 
and  84. 

The  petitioner  and  Mr.  Scott  were  called  and 
mve  evidence.  Also  a  gentleman  formerly  in 
the  colonial  trade  in  the  City,  who  had  snpplied 
Mr.  Peacocke  with  goods  for  his  hotel,  and  with 
machinery  for  the  brickfield  in  Natal,  wid  who 
had  seen  bim  on  the  morning  he  sailed  for 
Austialia,  and  had  since  had  one  Tetter  from  him, 
dated  from  Grahamstown,  Cape  Colony,  nearly  a 
year  after  he  left  England.  In  this  letter,  which 
had  been  destroyed,  Mr.  Peacocke  wanted  witness 
to  enter  into  fresh  truisactions,  and  to  send  ont 
ooal  in  Tessels,  which  Peacocke  proposed  to 
reload  and  return  with  ore.  Witness  had  never 
Iieard  him  express  an  intention  to  return  to 
Ireland  to  live. 

Mr.  F.  M.  C.  MackameSB,  a  member  of  the 
English  Bar,  was  called  and  said  that  for 
betvew  two  and  three  years  he  had  practised 
in  the  courts  of  the  Gape  Goltmy.  The  office 
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copy  of  the  divorce  proceedings  had  been 
shown  to  him,  bnt  he  was  not  sure  whether  it 
would  be  accepted  as  evidence  in  Natal,  in  the 
Cape  Colony,  or  in  the  neighbouring  Boer  re- 
publics. A  decree  of  divorce  pronounced  in  the 
Cape  Colony  woald,  in  his  opinion,  be  accepted 
and  acted  upon  in  Natal,  and  vend.  The 
Boman-Datch  law  is  the  common  law  of  both 
colonies. 

Gore,  for  the  Attomey-Gensral,  called  tbe  wit- 
ness's attention  to  a  passage  at  p.  19  of  Jata's 
translatiuii  (1884>  of  Van  der  Linden's  "  Institntes 
of  Holland,  or  Manaal  of  Law,  Practice,  and  Mer- 
cantile Law,"  where,  under  the  head  of  "Pro- 
hibited Marriages,"  are  included  marriages  of 
"those  who  have  previously  livwi  in  adulterr 
with  each  other.  Such  marriages  are  not  only  void 
but  are  also  criminal.  Nor  are  they  allowed  by 
dispensation."  Witness. — ^That  I  believe  to  be 
the  law, 

Tbe  Presidest. — Is  the  divorce,  granted  accord- 
ing to  the  law  of  the  C^ie  Colony,  an  ahadate 
dissolntiou  of  the  existing  marriage  ?  Witness.— 

It  is. 

The  President. — Can  the  innocent  partymany 
again  P  Witness. — Yea. 

The  Prbsidekt. — ^It  seems  to  me  that,  asamning 
this  to  be  a  valid  divorce,  if  the  vineidvm  jurti 
has  been  broken,  tbe  woman  was  able  to  come  to 
this  country  and  take  up  another  domicile.  She 
would  then  be  free  in  accordance  with  the  prin- 
ciples laid  down  in  the  case  of  Harvey  (olhencite 
Famie)  v.  Famie  (8  App.  Cas.  43). 

The  witness,  in  reply  to  further  questions  pat  to 
him  by  counsel,  said  that  Van  der  Linden  is  the 
leading  text  writer  on  Roman-Dutch  law,  and 
more  modern  than  Van  Leenwen,  whose  work  Hr. 
Inderwick  cited  in  his  opening  speech.  Any 
point  laid  down  by  Van  Leeuwen,  if  uncon- 
troverted  by  more  modern  authorities,  would  be 
accepted  as  a  reliable  exposition  ot  the  exist* 
ing  law.  The  witness  referred  to  a  case,  decided 
in  1 885,  in  the  Snprane  Court  of  the  Cape  Colony, 
and  reported  in  3  Tndor's  Beports,  part  2,  p.  3S^ 
where  a  woman  who  had  been  divorced  by  her 
first  husband  on  the  ground  of  her  adultery,  and 
had  subsequently  married  the  adulterer,  came  to 
the  court  for  a  declaration  of  nullity  of  such 
second  marriage,  and  the  conrt,  by  two  jndges  to 
one.  refused  her  petition  on  the  ground  that  she 
could  not  avail  herself  of  her  own  fault.  The  dis- 
senting judge  was  of  opinion  that  such  a  marria^ 
was  absolutely  null  and  void.  The  witness  said 
he  bad  no  doubt  that  such  marriages  did  in  fiKt 
take  place  in  the  Cape  Colony.  All  he  wished  to 
point  out  was  that  in  the  particular  case  referred 
to  the  court  had  refused  to  declare  such  a  marriage 
to  be  null  and  void. 

Qore,  for  the  Attorney-General,  then  addressed 
tbe  conrt. — With  reference  to  the  point  as  to 
whether  a  divorce  in  the  Cape  Colony  is  one  that 
would  be  recognised  here,  he  said  that  he  had 
looked  into  tbe  authorities  and  had  come  to  the 
conclusion  that  they  were  rather  in  favour  of  the 

Eititioner*8  case.  He  referred  to  Dicey  on 
omicile,  pp.  284, 3^.  He  then  referred  Iriefly 
to  the  tacts  of  the  case :  A  man,  whose  dtnaicBe 
of  origin  is  unquestionably  Irish,  marries  in 
Ireland,  and  lives  in  Ireluid  for  a  year  after 
marriage.  Theygo  to,th«^&@^Q^^onies 
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ioratime,  aad  return  to  Ireland — lie  temporarily, 
she  penuaoently.  [The  Fkssidznt. — She  eajs 
thai  she  always  intended  to  join  her  husband 
wain.]  He  parts  irith  his  farm  and  hotel,  so 
that,  whatever  question  there  may  have  been 
when  he  did  so  sell  them  or  ^rt*  with  them, 
he  abandoned  hia  colonial  domicile,  if  he  ever 
aoqaired  it.  Then  his  domicile  of  origin  would 
revert.  The  facts  seem  to  snpport  the  theory 
of  law,  for,  after  selling  the  farm  and  hotel,  he 
actuallv  did  go  to  Ire&nd.  Then  he  starts  for 
Australiai,  for  the  pnrposo  of  settling  there,  but, 
of  oonrse,  that  does  not  give  him  a  new  domicile 
until  that  purpose  is  curried  into  effect  by  hia 
actually  settling  there.  At  any  rate,  he  starts 
with  his  wife  and  arrives  there;  bat,  either  at 
the  time  of  arrival,  or  more  probably  before 
that  time,  he  seems  to  have  conceived  an  inten- 
tion of  settling  for  some  time — whether  perma- 
nently or  not — in  the  Gape  Colony,  because  he 
enters  into  this  partnership.  [The  Presidemt. — 
That  is  the  most  serious  point  yon  have  to  deal 
with,  because  it  is  a  partnership  expressed  to  be 
"  for  life."]  Then  they  start  for  the  Cape  Colony. 
They  take  tickets  first  to  the  Mauritius,  and  it 
sppears  that  on  their  way  thence  Mr.  Peacocko 

fits  out  to  pay  a  visit  bo  some  friends  at  B'Urban. 
is  wife  and  Mr.  Scott  go  on  to  Port  Elizabeth 
before  him  by  changing  into  another  ship,  while 
he  is  on  shore  at  D'Urban.  When  he  followed 
them  to  Port  Elizabeth,  he  had  probably  aban- 
doned the  intention  of  carrying  on  a  partnei^hip 
with  a  man  who  had  ran  away  and  was  living  in 
adultery  with  hia  wife.  So  that  there  does  not 
seem  to  be  any  evidence  of  his  taking  up  a 
domicile  in  the  Cape  Colony.  In  the  Divorce 
petition  he  described  himself  as  "of  Old  Court, 
Waterford,  Ireland,"  and  it  is  expressed  therein 
that  all  the  partie!^  were,  at  that  time,  temporarily 
resident  in  Port  Elizabeth.  And,  finally,  when 
Mr.  Peacocke  has  to  be  served  with  notice  of  the 
present  proceedings,  application  is  made  by  Mr. 
Scott's  agents  to  some  person  or  persons  in 
Ireland,  and  from  them  an  answer  is  received, 

firing  his  address  an  the  Post-office,  Cape 
own. 

Inderwick,  Q,C.  in  reply. 

Mr.  Mackarness  was  recalled  and  questioned  by 
the  President.— By  the  law  of  the  Cape  Colony, 
have  the  courts  there,  in  your  opinion,  the  power 
to  dissolve  a  marriage  between  persons  not 
domiciled  there  P  Witness. — There  is  a  good  deal 
of  laxity  in  this  matter. 

The  Presidekt  delivered  judgment  as  follows : 
—It  seemed  probable  that  this  case  would  raise 
some  points  of  considerable  difficulty  and  import- 
ance, but  I  think,  now  that  I  have  all  the  evidence 
before  me,  a  ground  has  been  established  on  which 
the  prayer  of  this  petition,  that  I  should  declare 
one  or  other  of  these  marriages  valid,  may  be 
granted.  The  first  question  is,  whether  Mr. 
FeacoclK,  at  the  time  the  decree  of  divorce  was 
pronounced,  was  domiciled  in  the  colony  of  Uie 
Gape  of  Good  Hope.  The  ertdence  on  the  point 
is  exceedingly  slight,  but  as  it  is,  I  presume^  all 
that  can  be  laid  before  me,  X  must  come  to  the 
best  conclusion  I  can  upon  that  evidence.  No 
doubt  the  law  is  clear,  that  a  man  regains  the 
domicileof  his  origin  until  he  has  acquired  another. 
But,  of  course,  when  a  man  has  abandoned  his 
residence  in  the  place  of  his  original  domicile,  it 
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has  a  tendency  to  lead  to  the  conoloBion  that  he 
intends  to  take  up  a  domicile  somewhere  else. 
Now  I  entertain  uo  doubt  on  this  evidence  that 
Mr.  Peacocke  had  given  up  all  idea  of  returning 
to  Ireland  to  live.  He  first  seems  to  have  had 
the  clear  idea  of  settling  at  Cape  Town,  but  he 
appears  to  have  failed,  and  then  another  time  also 
ffuled  in  Natal.  He  paid  visits  to  friends  at  home, 
bat,  as  his  former  wife  haa  shown,  he  only  re  mained 
in  this  country  for  very  short  periods  at  a  time, 
and  although  she  remained  here  she  always  con- 
templated joining  her  husband  abroad,  and,  on 
the  last  occasion,  she  did  aotu^Iy  accompany  him. 
It  appears  then  that,  being  in  an  impecunious 
condition,  he  was  minded  to  try  his  fortune  in 
another  place,  and,  on  the  way  thither,  he  fell  in 
with  Hr.  Scott,  and  they  made  an  arrangement 
to  go  together  to  the  Cape  Colony,  and  entered 
into  a  "partnership  for  life  unless  dissolved  by 
notice,"  for  the  pnrpose  of  ostrich-farming,  and 
they  proceeded  together  with  that  intention.  I 
quite  agree  with  the  learned  counsel  who  repre- 
sents the  Attomey-Geoeral,  that  a  man  must 
actually  take  up  a  fresh  domicile.  I  think  the 
lauding  at  the  Mauritius  and  the  landing  at 
B'Urban  are  mere  incidents  that  have  uo  bearing 
on  the  case.  But  what  about  the  completion  of  tho 
voyage  to  the  Cape  Colony,  and  the  landing  at  Port 
Elizabeth  ?  He  had  contemplated  that  voyage, 
and  thm,  from  the  time  of  the  elopement,  gave  up 
any  idea  of  carnring  on  business  with  Mr.  Scott. 
But  he  remained  in  South  Africa — settled,  it  may 
be,  in  some  part  of  the  Cape  Colony;  whether 
settled  to  the  extent  that  amounts  to  evidence  of 
domicile  is  the  question  I  have  now  to  determine. 
The  only  evidence  I  have  is,  that  he  has  remained 
in  South  Africa  ever  since.  A  letter  has  been 
put  in,  saying  that  he  was  in  the  Orange  Free 
State,  but  he  directs  that  his  letters  should  be 
sent  to  the  post-office  at  Cape  Town.  In  addition 
to  all  that,  he  institutes  the  divorce  proceedings 
in  one  of  the  conrts  of  the  Cape  Colony  sitting  at 
Grahamstown,  and  I  am  informed  that,  by  the 
law  of  that  colony,  the  courts  do  not  grant 
divorces  to  persons  unless  domiciled  within  their 
jurisdiction,  and  it  must  be  presumed  therefore 
that  that  court  was  satisfied  that  the  domicile  of 
Mr.  Peacocke  was  such  as  to  confer  upon  them 
jurisdiction.  I  therefore  come  to  the  conclosion 
upon  this  evidence,  slight  though  it  is,  and  there- 
fore liable  to  be  displaced,  that  Mr.  Peacocke  was, 
at  that  time,  domiciled  in  the  colony  of  the  Cape 
of  Good  Hope.  Then  tho  Question  is,  what  is 
the  effect  nf  the  personal  disability  which  the 
Roman-Dutch  law  affixes  on  the  guilty  party 
that  he  or  she  cannot  marry  again,  at  any  rate 
while  the  innocent  party  remains  single  f  Mr. 
Mackarness  has  stated  explicitly  that  the  mar- 
riage, the  subject  of  the  divorce  proceedings,  is 
absolutely  dissolved,  and  that  both  parties  be- 
come, from  the  time  that  the  decree,  which  is  not 
a  decree  nui,  but  a  final  decree,  is  pronounced, 
unmarried  persons.  That  bein^  so,  either  of  them 
is  free  to  remove  into  other  jurisdiction,  and  then 
Mr.  Gore  has  very  properly  said  that  it  could  not 
be  inferred  that  Mrs.  Peacocke  did  not  intend  to 
acquire  an  Knglish  domicile.  When  onue^  she 
came  into  this  country  that  personal  disability, 
before  alluded  to,  did  not  attach  any  longer. 
She  was  thereupon  free  to  marry.  There- 
fore the  marriage  in  Bngland  was  a  valid 
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Solicitors  for  the  petitioner,  Bee^aih  and  f  aZdt- 

toorth. 

Solicitors  for  the  Attome}r<GeneraU  Qregory, 

Bowcliffea,  and  Go. 

XoTB. — Am  to  what  oonatitntes  domioQe,  aooordiiiff  to 
Boman-Datoh  law,  see  Van  Leeuwen's  Commentaries,  by 
C.  W.  Decker,  translated  from  the  original  Dutch  by 
J.  Q.  Eotze,  Chief  Jnstioe  of  the  TransTuI ;  where,  at  p. 
429  of  Tol.  1,  he  pnti  it  ihwtJy  as  foUcnra :  "  I  aaj  fixed 
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abode,  beoaiue  not  the  bare  rendoioe  of  a  person,  wUeh 
often  laatfl  only  for  a  time  .  .  .  bnt  the  fixed  pwoIto 
to  be  and  oontinne  in  a  place,  without  intention  of 
retaining,  oooBtitctes  hia  domioilie."  And  at  p.  51 
(note  i.)  of  the  same  Tolnme :  " .  When  the 

qnMtion  ie  as  to  the  condition  or  Rtatna  of  anyone, 
regard  is  alone  to  be  had  to  the  law  of  bis  domicile 
.  ,  .  just  Bs  this  opinion  is  iUnstrated  by  tine  example 
respecting  the  legality  of  marriage  given  by  the  Preadent 
Tan  Bynkersheok,  Bnrgheriyke  Sechtalcni,  lib.  2,e.  16, 
add." 
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